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BURRILL  B.  BATTLE.  JAMBS  E.  RIDDICK. 

CARROLL  D.  WOOD.  EDGAR  A.  McCULLOCIL 
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CHARLES  W.  RAYMOND,  Chief  Justice,  i 
JOSEPH  A.  GILL,  Chief  JuariOE.t 

ASSOCIATE   XUSTICES. 

WM.  H.  H.  CLAYTON.  HOSBA  TOWNSBND. 

JOSEPH  A.  GILL.»  WILLIAM  R.  LAURENCE.* 
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J.  P.  HOBSON,  Chief  JuaiiOE. 
jnooxa. 
THOMAS  H.  PAYNTER.  W.  E.  SETTLE. 

ED.  C.  O'REAR.  T.  J.  NUNN. 
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associate  judges. 
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E.  J.  BROADDUS,  Presiding  Judge, 
associate  judges. 
JAMES  ELLISON.  J.  M.  JOHNSON. 

Court  of  Appeals  at  St.  Louis. 
CHARLES  C.  BLAND,  Pbbsiding  Judge, 
associate  judges. 
RICHARD  L.  GOODE.  ALBERT  D.  NORTON!. 
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*  BacaiiM  CUet  Jnatloe  Juioary  10,  ISOA. 


<•">  Digit  zed  by  Google 


17  88  SOUTH WESTBBN  REPORTBB. 

I 

TENNESSEE— Supreme  Court. 
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JOHN  S.  WILKES.  JOHN  K.  SHIELDa 

W.  K.  MoALISTEB.  M.  M.  NEIL. 

TEXAS — Supreme  Court 
REUBEN  R.  OAINES,  Chief  J08TICB. 

ASSOCIATE  JUSTICES. 

THOMAS  J.  BROWN.  F.  A.  WILLIAMS. 

Court  of  Criminal  Appeals. 
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Courts  of  Civil  Appeals. 
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C.  C.  GARRETT,  Chief  Justice.* 

W.  H.  GILL,  Chief  Justice,  b 

associate  justices. 
B.  A.  PLEASANTS.  W.  H.  GILL.< 

T.  S.  REESa* 

Second  District. 
T.  H.  CONNER,  Chief  Justice 
associate  justices. 
L  W.  STEPHENS.  OCIE  SPBBR. 

Third  District. 
H.  a  FISHER,  Chief  Justice, 
associate  justices. 
W.  M.  KEY.  J.  A.  EIDSON. 

Fourth  District. 
J.  H.  JAMES,  Chief  Justice.. 

ASSOCIATE  justices. 

W.  S.  FLX.  H.  H.  NEILL. 

Fifth  District. 
ANSON  RAINBY,  Chief  Justice, 
associate  justices. 
JOHN  BOOKHOUT.  J.  M.  TALBOT. 
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XiTTOAS  ▼.  AVIS  et  aL 
(Oonrt  of  AppetOs  of  Kentucky.    Oct.  18, 1905.) 

1.  ilLECnOHS— PBIMABIXS— CORTEST  Of  NoiQ- 

SAnoH— Attthobitt  or  Coubt. 
The  conrt  mar  compel  the  committee  of  a 
political  party  to  bear  a  contest  for  the  nomi- 
nation of  a  candidate  to  office  at  a  primary 
election,  bat  it  cannot  direct  as  to  how  it 
alull  decide,  nor  what  evidence  it  shall  leceiTe ; 
and,  where  the  committee  has  acted,  the  conrt 
cannot  compel  it  to  make  a  recount,  however 
erroneouB  its  action  may  have  been. 

2.  EviDEifCB— BxsT    AND    Skcondabt  —  Pbk- 

SUVPTIOHS. 

The  ballots  cast  at  a  primary  election,  prop- 
erly preserved,  are  the  best  evidence,  and  should 
ontwei^  the  certificates  of  the  election  officers, 
though  it  is  presumed  that  snch  certificates  are 
correct. 

[Ed.  Note. — For  cases  in  iwint,  see  vol.  18, 
Cent  Dig.  Elections,  §  125.] 

1  ElLEcnoRS — ^Fbuiabies — Costkbt  or  Nom- 
ination—Dbcibion  or  CouMiTTKE  or  Po- 
litical Pabtt— Rbvikw. 
The  committee  of  a  political  party,  in  hear- 
ing a  contest  for  the  nomination  of  a  candidate 
to  office  at   a  primary    election,   must   decide 
whether  the  ballots  have  been  properly  preserved 
or  whether  they  have  been  mutilated,  and  its  de- 
cisiMi  is  not  reviewable  by  the  court. 

Appeal  from  Clrcolt  Oonrt,  Franklin  Oonnty. 

"Not   to  be  ofBdally  reported." 

Action  by  U.  B.  Lncas  against  Paul  Avis 

and  others.    From  a  Judement  of  dlsmlBsal, 

plaintiff  appeals.    Afflrmed. 

G.  H.  Briggs,  for  appellant    Wm.  Cromwell 
and  W.  C.  Marahall,  tor  appellees. 

HOBSON,  G.  J.  M.  B.  Lncag  was  a  candi- 
date for  tbe  Democratic  nomination  for  Jailer 
of  Franklin  county  at  a  primary  election  In 
November,  1004.  J.  W.  Bridges  received  the 
certificate  of  nomination  upon  the  connt  of 
tbe  votes  by  the  connty  committee,  and 
thereupon  Lucas  gave  notice  of  conteet. 
When  the  contest  came  np  for  trial  the  com- 
mittee declined  to  examine  the  ballots,  and 
<n  Febmary  25,  1906,  he  filed  this  action 
against  the  committee  In  the  Franklin  cir- 
cuit conrt  to  obtain  a  mandatory  injunction 
compelling  tfaem  to  examine  the  ballots  cast 
in  the  election  and  compare  them  with  the 
89  S.W.— 1 


certificate  of  the  election  offlcera.  The 
circuit  conrt  dismissed  his  petition,  and  be 
appeals. 

In  the  recent  case  of  Taylor  t.  Democratic 
Connty  Committee,  87  S.  W.  786,  27  Ky. 
Law  Rep.  1064,  this  court,  defining  the  du- 
ties of  the  committee  and  the  extent  to 
which  they  conid  be  controlled  by  the  courts, 
said:  "The  governing  authority  of  the  party, 
under  the  statute.  Is  given  tbe  authority  to 
hear  and  determine  the  contest.  Tbe  com- 
mittee may  also  determine  the  form  and  man- 
ner of  the  proceedings  in  the  case.  It  i> 
its  duty,  to  receive  legal  evidence  and  to 
give  It  snch  weight  as  tn  their  Judgment, 
faithfully  and  honestly  exercised,  It  is  en- 
titled to.  The  court  can  require  the  com- 
mittee to  act,  and,  when  they  act,  the  law 
requires  of  them  that  they  shall  faithfully 
and  honestly  discharge  their  duties.  In  act- 
ing they  are  discharging  ofllclal  duties,  and 
should  discharge  them  according  to  law. 
While  they  may  be  compelled  by  the  court 
to  act,  tbe  court  cannot,  by  mandamus  or 
mandatory  injunction,  control  their  discretion. 
This  they  must  exercise  under  their  oath 
of  office  and  according  to  th^  honest  Judg- 
ment" While  It  is  not  so  averred  In  the  peti- 
tion, We  think  It  may  be  fairly  inferred  from 
tbe  averments  of  the  petition  that  the  com- 
mittee decided  the  contest  against  Lucas, 
and  that  the  purpose  of  this  action  is  to 
have  the  court  to  require  the  committee  to 
meet  again  and  count  the  ballots.  The 
conrt  may  require  the  committee  to  act,  but 
it  cannot  direct  it  aa  to  how  It  shall  decide 
when  It  acts.  As  to  what  evidence  it  shall 
receive,  the  committee  in  Ita  discretion  is 
by  tbe  statute  the  sole  Judge.  The  court  can 
no  more  compel  the  committee  to  consider 
tbe  ballots  than  It  can  compel  them  to  con- 
sider the  deposition  of  a  particular  witness. 
Tbe  competency  of  the  evidence  must  be 
determined  by  the  committee,  and  their 
determination  on  this  question  la  not  sub- 
ject to  review  by  the  courts.  By  tbe  statute 
the  committee  In  the  case  of  a  contest  la 
given  authority  to  decide  who  shall  be  en- 
titied  to  the  nomination,  and  the  decision  of 
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the  committee  la  llnaL  Where  the  commit- 
tee has  acted,  the  court  cannot  compel  It 
to  make  a  recoTint,  however  erroneous  Ita 
action  may  he.  Mason  t.  Byrley,  84  S.  W. 
7C7,  26  Ky.  Law  Rep.  487;  Beasley  v.  Adams, 
82  S.  W.  249,  26  Ky.  Law  R^.  573. 

The  ballots,  when  they  have  been  proper- 
ly preserved  and  there  Is  nothing  to  Indicate 
that  they  have  been  changed,  are  the  best 
evidence  as  to  how  the  vote  was  cast,  and 
should  outweigh  the  certificate  of  the  elec- 
tion officers;  but  it  1b  presumed  that  the 
election  officers  did  their  duty,  it  Is  presum- 
ed that  their  certificate  is  correct  until  the 
contrary  Is  shown,  and  this  presumption  Is 
not  overthrown  where  the  ballots  have  not 
been  properly  preserved  or  on  their  face  In- 
dicate that  they  have  been  corrupted.  In 
the  contest  of  a  primary  election  the  commit- 
tee upon  the  facti  of  each  case  must  decide 
whether  the  ballots  have  been  properly  pre- 
served, whether  there  Is  anything  indicating 
that  they  have  been  mutilated,  and  what 
weight  sliould  be  given  to  them.  In  decid- 
ing these  questions  they  must  exercise  dis- 
cretion and  Judgment  For  this  court  to  re- 
view their  decision  would  be,  In  effect,  to 
assume  appellate  Jurisdiction  over  their  pro- 
ceedings. By  statute  the  inferior  courts  of 
the  state  are  given  exclusive  Jurisdiction  of 
many  matters.  This  court  is  powerless  to 
control  them  In  these  matters  as  to  what 
evidence  they  shall  hear  or  what  weight 
they  shall  give  to  the  evidence  before  them. 
The  same  rule  must  be  applied  to  the  govern- 
ing authority  of  a  political  party,  when  sit- 
ting to  determine  a  primary  election  con- 
test. The  court  can  no  more  direct  the  com- 
mittee as  to  what  evidence  it  shall  receive 
than  any  other  trlbimal  created  by  law  and 
given  final  Jurisdiction  over  a  controversy 
before  it.  It  is  the  duty  of  the  committee, 
no  less  than  of  any  other  tribunal  estab- 
lished by  law,  to  proceed  according  to  law; 
but,  where  its  Jurisdiction  Is  exclusive  and 
final,  the  discretion  of  the  tribunal  cannot 
be  controlled  by  this  court 

Judgment  affirmed. 


ROGERS  et  al.  v.  CUTLER  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1906.) 

1.  Advebbe  Possebbiok  —  Exclusive  Posses- 

SIOIT. 

Evidence  of  occasional  cutting  of  trees  for 
boards,  and  the  like,  by  persons  claiming  title, 
not  done  continuously,  bat  at  infrequent  inter- 
vals, is  insufficient  to  sliow  any  riglit,  as  against 
persons  in  the  actual  occupancy  of  the  land 
under  deeds  of  record  for  about  60  years,  claim- 
ing adversely  and  in  the  most  notorious  manner. 
[Ed.  Note. — For  cases  In  point  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  {{  112,  lia] 

2.  Tbespasb — Title  of  Plaintitf. 

Where  both  parties  to  an  action  of  trespass 
claim  under  a  common  holder,  plaintiff  need  not 
txaoe  his  title  further  than  the  common  holder 
and  grantor. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trespass,  f  124.] 


Appeal  from  Circuit  Court,  Fow 
"Not  to  be  officially  reported." 
Action  by  Thomas  De  Witt  ( 
others  against  William  N.  Rogers 
From  a  Judgment  for  plaintiffs, 
appeal.    Affirmed. 

John  D.  Atkinson,  for  appellai 
Pollard  and  R.  L.  Greene,  for  ap; 

O'REAR,  J.  This  was  an  acti 
pass,  but  brought  In  equity  and 
ont  objection  by  the  Judge  witb( 
Appellees  claimed  to  be  the  owi 
posBesslon  of  abont  80,000  aa 
Thomas  Franklin  patent  for  ab 
acres  In  Powell  county.  Their  c 
marked  boundary  forming  a  clrcli 
In  diameter,  its  center  being  the  i 
old  Estill  furnace.  The  proof 
and  convincing  that  appellee  and 
had  been  In  possession  by  tenanb 
occupancy  of  this  land,  under  d< 
ord,  for  about  60  years,  claiming 
ly  and  In  the  most  notorious  i 
they  operated  an  Iron  furnace  • 
Ing  it  for  housing  their  tenants, 
wood,  Iron  ore,  and  coal  from  { 
sive  quantities  for  many  years  — 
1848  to  abont  1884.  Since  the 
the  furnace  has  not  been  run,  h 
have  been  kept  In  unlnterrupte< 
of  tenants  and  agents.  Appelli 
no  title  whatever.  They  never 
possession  of  the  parcel  In  dis] 
case,  but  claimed  for  several  y 
it,  and  committed  sporadic  acts 
Indicate  a  claim  of  title,  or  be 
pass,  according  to  whether  they 
upon  the  authority  of  ownershl 
mentioned  were  occasional  cutt 
for  boards,  and  the  like,  not  dom 
ly,  but  at  Infrequent  intervals, 
circumstances,  appellants  did  n 
right  whatever.  On  the  other 
lees'  possession  under  deeds  of 
plainly  marked  boundaries  ai 
claim  and  dominion,  was  such 
ripened  into  title  long  before  tl 
of  the  action. 

There  was  some  effort  on 
appellants  to  connect  with  the 
C.  Mason  and  Thomas  Dye  O 
had  they  succeeded  in  doing  e 
would  not  have  been  Improve* 
November,  1849,  Mason  and  Owi 
a  Joint  Interest  in  a  larger  bou 
Ing  the  land  in  this  four-mile 
remote  vendor  of  appellees,  wh 
malnlng  Interest  In  the  same  h 
ry,  by  a  writing  duly  signed 
admitted  to  record,  so  partition* 
among  themselves  that  the  fo 
embracing  the  land  In  dispute  i 
ly  ceded  to  appellees'  remote  ve 
and  Owlngs  taking  other  parts 
boundary  to  themselves  excl 
claim  of  appellants  undeii  Maso 
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was  an  admission  of  their  title,  obviating  tlie 
oecessltr  for  appellees'  tracing  title  to  tbe 
commonwealth,  or  farther  than  the  common 
bolder  and  grantors. 

There  appears  no  error  In  the  record,  and 
the  Judgment  is  affirmed. 


ROCHESTER  GERMAN  INS.  CO.  et  al.  t. 

PBASLEB-GAULBERT  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  19(Xi.) 

Irstjbahcb— Policy— Loss  Bkfobk  Tkbmika- 
troN. 
Where  a  fire  had  begun  in  a  building  con* 
Uining  merctuuidise  before  the  expiration  of  the 
policy  insuring  the  merchandise,  and  it  was 
impossible  to  save  it  from  injury,  the  loss  oc- 
curred during  the  life  of  the  policy,  whether  or 
not  the  fire  was  actually  communicated  to  the 
merchandise  within  that  time. 

"To  be  officially  r^orted." 
Extended   opinion.    For    former   opinion, 
lee  81'B.  W.  1116. 

O'REAR,  3.  Some  of  the  policies  were 
upon  merchandise  contained  In  the  buildings 
that  were  discussed  in  the  opinion,  and  not 
upon  the  buildings.  The  same  principles  an- 
nounced in  the  original  opinion  will  apply  to 
the  insured  merchandise  also.  Where  the 
fire  had  begun  In  the  building  containing  the 
mercliandlae  before  the  expiration  of  the 
policy  term,  and  by  reason  of  that  fire  It  was 
Impossible  to  remove  or  save  the  merchan- 
dise from  loss  or  damage,  it  Is  to  be  deem- 
ed a  loos  occurring  In  the  life  of  the  policy, 
whether  the  Are  was  actually  communicated 
to  the  spedflc  articles  of  merchandise  with- 
in such  time  or  not. 


MILLER  V.  BROWNING. 
(Conrt  of  Appeals  of  Kentucky.    Oct  12,  1005.) 
1.  Buxfl  ANn  Notes— RxoouBSX  bt  Assionex 

TO  A88I0N0B — Necessity  of  Suing  Makes. 
An  assignee  of  a  promissory  note  must,  to 
hold  his  assignor  liable  thereon,  sue  the  maker 
at  the  first  term,  and  obtain  a  return  of  "No 
property  foand"  with  proper  diligence,  although 
the  maker  is  insolvent. 

[Ed.   Note. — For   cases   in  point  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  H  773,  776.] 
Z  Fbaud — Waives— Laches. 

Fraud  of  the  assignor  of  a  note  in  deceiving 
the  assignee  as  to  the  solvency  of  tlie  maker,  and 
thereby  inducing  the  assignee  to  take  the  note, 
is  waived,  where  the  assignee  collects  a  part  of 
the  note  from  the  maker,  and,  with  knowledge 
or  means  of  knowledge  of  the  latter's  insolvency, 
takes  no  action  of  any  kind  in  reference  to  the 
note  tor  over  six  years,  and  does  not  offer  to  re- 
turn the  same  to  the  assignor,  nor  complain  to 
him  of  the  deception. 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  hy  !>•  J.  Browning  against  Andrew 
Miller.  From  a  Judgment  for  plaintiff,  de- 
fendant appeate.    Reversed. 

L.  D.  Lewis,  for  appellant  Lewis  &  Cal- 
vert and  Dixon  ft  Dixon,  for  appellee. 


HOBSON,  0.  J.  In  the  winter  of  1895. 
D.  J.  Browning  sold  Andrew  Miller  a  tract 
of  land  for  $G00.  Miller  paid  $40,  and  gave 
his  note,  due  in  August,  1895,  for  $100;  al- 
so notes  for  the  remainder  of  the  purchase 
money,  payable  in  one,  two,  three,  and  four 
years.  Browning  made  Miller  a  title  bond, 
and  during  the  summer  Miller  paid  him  $21.- 
45.  On  April  1,  189G,  Miller  let  Browning 
have  a  mare,  bridle,  and  saddle,  a  yoke  of 
cattle,  and  a  note  on  P.  C.  Napier  for  $239.- 
55.  Browning  then  surrendered  the  note 
which  he  held  on  Miller,  and  made  him  a 
deed  to  the  land,  which  recited  that  the  con- 
sideration was  paid.  Miller,  in  writing,  as- 
signed the  Napier  note  to  Browning  by  iu- 
dorsenient  on  the  back  of  the  note  in  the 
usual  form.  Browning  failed  to  collect  the 
note  of  Napier,  and,  without  bringing  suit 
upon  it  against  Napier,  on  July  23,  1902, 
filed  this  suit  against  Miller,  alleging  In  bis 
petition  the  facts  above  stated;  also  tliat 
Miller  represented  to  him,  at  the  time  be 
took  the  Napier  note,  that  Napier  was  sol- 
vent and  in  good  circumstances,  when  the 
fact  was  that  Napier  had  recently  become 
insolvent,  which  fact  was  well  known  to 
Miller;  that  he  was  induced  by  these  rep- 
resentations, which  be  relied  on  and  believed 
to  be  true,  to  accept  the  note;  and  that  he 
was  thus  deceived  and  defrauded  into  the 
acceptance  of  the  deed.  He  sought  Judg- 
ment against  Miller  for  the  amount  of  the 
note  and  a  lien  on  the  land.  Miller  filed  an 
answer,  in  which  be  denied  the  allegations 
of  the  petition.  Browning  gave  hta  deposi- 
tion, in  which  he  testified,  in  sul>stance,  to 
the  facts  stated  in  his  petition.  On  cross- 
examination  .  he  admitted  that  at  the  time 
be  made  Miller  the  deed  he  had  been  sued 
by  his  wife  for  alimony  and  divorce,  and 
bad  also  been  sued  by  another.  He  also 
proved  by  Daniel  Baker  that  toon  after  the 
deed  was  made.  Miller  told  him  that  be 
did  not  think  Browning  would  get  much  for 
his  land,  as  Napier  was  broke  up.  Miller 
denied  making  any  of  the  statements  testifi- 
ed to  by  Browning,  stating  that  Browning 
said  at  the  time  that  he  understood  that 
Napier  was  broke  up,  and  that  he  told 
Browning,  If  he  took  the  note,  he  would  take 
It  at  his-  own  risk.  Miller  IB  sustained  In 
his  statements  as  to  what  occurred  between 
him  and  Browning  by  Martha  Eversole,  who 
was  present  and  testified  that  it  was  agreed 
between  Browning  and  Miller  that  Brown- 
ing was  to  take  Napier  and  release  Miller, 
and  that  Browning  some  time  afterwards 
told  her  that  he  could  not  make  bis  money 
out  of  the  land,  nor  off  of  Miller,  as  he  had 
agreed  to  look  to  Napier  for  the  debt 
There  was  other  testimony  on  behalf  of  the 
plaintiff,  corroborating  the  statement  «( 
Baker,  which  tended  to  show  that  Napier 
was  insolvent  and  that  Miller  knew  it,  and 
was  very  much  pleased  with  the  arrange- 
ment be  bad  made  with  Browning.  Napier 
bad  been  In  good  circumstances,  but  some 
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months  before  tbls  had  become  involved. 
On  this  proof  the  drcnlt  court  held  that  at 
the  time  of  the  aiwlgnment  Napier  was  in- 
solvent and  was  known  bo  to  be  by  Miller. 
Upon  this  finding  of  fact  he  entered  judg- 
ment In  favor  of  Browning  against  Miller 
for  the  $289.66,  and  ordered  the  land  sold 
(or  the  debt 

The  rule  la  settled  in  thla  state  that  an 
assignee  on  a  promissory  note,  to  hold  his 
assignor  liable,  must  sue  the  maker  at  the 
first  term  and  obtain  a  return  of  "No  prop- 
erty found"  with  proper  diligence,  although 
the  maker  of  the  note  may  be  insolvent 
Fronds  v.  Oant,  80  Ky.  200;  Rives  v. 
Brown,  81  Ky.  686,  and  cases  cited.  Brown- 
ing, not  having  sued  Napier  or  obtained  a 
return  of  "No  property  found"  against  him, 
had  no  cause  of  action  against  Miller  on  the 
assignment  of  the  note.  His  cause  of  action, 
therefore,  must  rest  upon  the  ground  of 
fraud,  upon  the  idea  that  Miller  deceived 
bim  as  to  the  solvency  of  Napier,  and  thus 
induced  him  to  take  the  note  The  trouble 
with  this  1b  that  Browning  at  no  time,  so 
far  as  the  evidence  goes,  offered  to  return 
the  note  to  Miller  or  complained  to  him  of 
the  deception.  On  the  contrary,  Browning 
collected  |28  from  Napier  on  the  note,  and 
although  he  certainly  knew  as  much  about 
Napier  as  Miller  did  shortly  after  he  got  the 
note,  or  at  least  had  the  same  means  of 
knowing,  he  took  no  action  of  any  kind  for 
something  over  six  years.  Under  such  cir- 
cumstances he  must  be  held  to  have  waived 
the  fraud.  In  2  Pom.  Eq.  Jnr.  I  887,  the 
rule  is  thus  stated:  "All  these  considera- 
tions as  to  the  nature  of  misrepresentations 
require  great  punctuality  and-  promptness  of 
action  by  the  deceived  party  upon  bis  dis- 
covery of  the  fraud.  The  person  who  has 
been  misled  is  required,  as  soon  as  he  learns 
the  truth,  with  all  reasonable  diligence  to 
dlsa£arm  the  contract  or  abandon  the  trans- 
action, and  give  the  other  party  an  oppor- 
tunity of  rescinding  It  and  of  restoring  both 
of  them  to  their  original  position.  He  is 
not  allowed  to  go  on  and  derive  all  possible 
benefits  from  the  transaction,  and  then  claim 
to  be  relieved  from  his  own  obligations  by 
a  rescission  or  a  refusal  to  perform  on  his 
own  part  If,  after  discovering  the  untruth 
of  the  misrepresentations,  be  conducts  him- 
self with  reference  to  the  transaction  as 
though  it  were  still  subsisting  and  binding, 
be  thereby  waives  all  benefit  of  and  relief 
from  the  misrepresentations."  Many  men, 
though  insolvent  will  pay  a  debt  rather  than 
i>e  sued.  Napier  had  paid  Miller  in  the 
transaction  in  which  the  note  was  given 
something  like  $1,200,  and  Browning  can- 
not be  permitted,  after  keeping  Napier's 
note  for  six  years,  to  throw  on  Miller  a 
loss  which  Miller  had  no  power  to  prevent 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dlsmlaa  the  petition. 


SGHEIRICH    V.    HAZWBLL. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1905.) 

1.  Rekairdkbs-^cdiciai.   Saix— Owhkrshif 
bt  irfants. 

Gen.  St  c.  68,  art  6,  I  1,  providing  that 
remainder  and  contingent  interests  in  real  estate 
may  be  sold  on  petition  of  any  person  havine  a 

£  resent  o«  vested  interest  all  persons  in  being 
aving  any  interest  in  the  estate  being  made 
parties  to  the  action,  anthorizes  the  sale  of  re- 
mainder or  contingent  interests  belonging  in 
whole  or  in  part  to  infants,  as  well  as  snch 
interests  when  owned  by  adults,  and  a  suit  for 
the  sale  of  such  interests  may  be  instituted  by 
infant  owners  thereof  through  their  guardian. 

2.  SaICK— GONTINOBNT  RiMAJNDKBS. 

Gen.  St.  c.  68,  art.  6,  {  1,  providhig  that 
remainder  and  contingent  interests  in  real  estate 
may  be  sold  on  petition  of  any  person  having  a 
present  or  vested  interest  anthorizes  the  sale  of 
contingent  remainders  in  fee,  as  well  as  of 
defeasible  fees. 

8.  Wills  —  Estates   Devised  —  Oohtinokrt 
rxitaindebs. 

A  will  giving  all  of  testator's  property  to 
his  wife  for  life,  and  at  her  death  to  be  equally 
divided  among  my  then  living  children'  or  their 
heirs,"  creates  a  life  estate  in  the  wife,  with  re- 
mainder to  such  of  testator's  children  as  might 
be  living  at  her  death  and  to  the  issue  of  such  as 
might  then  be  dead ;  the  living  issue  of  a  de- 
ceased child  standing  In  the  place  of  his  parent 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Qeorgie  B.  Maxwell  against 
Henry  J.  Schelridi.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Afllrmed. 

Johnson  ft  Hieatt  for  appellant  Trabne, 
Doolan  ft  Cox  and  W.  Pratt  Dale^  for  appel- 
lee. 

O'RBAR,  J.  The  will  of  James  Alexander 
Maxwell  disposed  of  property,  some  of  which 
was  situated  in  this  state,  in  the  following 
language:  "I  will  and  bequeath  all  my 
property,  both  real  and  personal,  to  my  be- 
loved wife,  Harriet  Maria  Beers  Maxwell, 
she  to  have  and  hold  her  natural  life,  and 
at  her  death  to  be  equally  divided  among  niy 
then  living  children  or  their  heirs."  The 
testator  left  Harriet  Maria  Beers  Maxwell, 
as  his  widow,  and  nine  children  surviving 
him.  Four  of  the  children  are  infants.  At- 
ter  the  probating  of  the  will  Mrs.  Maxwell 
conveyed  to  all  her  children  by  deed  her  es- 
tate in  the  Itouse  and  lot  in  Louisville  which 
is  the  subject  of  this  suit  Then,  as  guardian 
of  her  infant  children,  she  Instituted  suit  i 
against  the  adult  children  for  a  sale  of  the 
lot  for  reinvestment:  it  t>eing  charged  and 
proven  that  it  was  unproductive,  indivisible,  , 
and  it  would  be  advantageous  to  the  Infant 
children  and  others  to  have  it  sold  and  the 
proceeds  reinvested.  Upon  proof  heard  the  j 
property  was  decreed  to  be  sold  according 
to  the  prayer  of  the  petition.  Appellee  be- 
came the  purchaser  at  the  sale,  which  was  | 
confirmed.  She  has  contracted  to  sell  it  to 
appellant  who  declined  to  accept  the  title,  on 
the  ground  that  the  Jefferson  drcolt  court 
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had  not  tbe  Jurisdiction  to  sell  the  lot  on  tbe 
petition  of  the  Infants  and  their  gnardlan. 

By  chapter  63,  art  6,  {  1,  Oen.  St,  which 
was  not  repealed  by  the  subsequent  enactment 
of  sections  4S9,  490,  481,  CIt.  Ckxle  Frac.  (see 
Newman  v.  Ecton,  100  Ky.  663,  21  S.  W.  526), 
It  Is  provided:  "Remainder  and  contingent 
interest  in  real  estate  may  be  sold  upon 
petition  of  any  person  having  a  present  or 
Tested  Interest,  all  persons  In  being  having 
any  Interest  [p  such  estate  being  made  par- 
ties to  the  action.  If  the  court  shall  be 
iatlsfled  that  the  Interest  of  all  concerned 
would  be  subserved  by  such  sale.  It  shall  ad- 
judge accordingly,  which  judgment  and  sale 
thereunder  shall  invest  the  purchaser  with 
all  title  of  the  present  and  future  contingent 
claimants  to  the  said  real  estate."  It  is  con- 
tended that  as  the  section  is  silent  as  to 
whether  Infants  may  Institute  such  suit,  and 
that  as  statutes  conferring  jurisdiction  to 
sell  Infants'  real  estate  are  generally  strict- 
ly construed,  there  is  an  absence  of  juris- 
diction to  decree  the  sale  In  the  state  of  case 
presented.  It  was  no  less  the  purpose  of 
the  Legislature  to  provide  a  way  of  market- 
ing real  property  of  the  character  described 
in  the  statute  when  It  belonged  in  whole  or 
in  part  to  Infants  than  where  it  belonged 
to  adults.  Indeed,  the  language  implies  that 
Infants' — and  even  unborn  Infants' — Interests 
might  be  concluded  by  the  proceeding.  Tbe 
classiflcatlon  of  persons  by  the  statute  uses 
tbe  more  comprehensive  term,  necessarily 
including  any  natural  subdivision  of  the 
class.  If  It  be  conceded,  as  it  must  be,  that 
the  purpose  of  the  act  was  to  mitigate  a 
condition  otherwise  burdensome  and  injuri- 
ous to  property  holders  whose  title  was  of 
tbe  nature  described,  no  good  reason  la  per- 
ceived why  its  benefits  should  have  been 
denied  to  Infants. 

It  is  farther  contended  that,  unless  the  es- 
tate In  the  children  was  a  defeasible  fee,  It 
would  not  be  embraced  by  the  terms  of  the 
statute.  We  cannot  concede  that  such  Is  tbe 
meaning  of  the  act  "Remainder  and  con- 
tingent interest  in  real  estate"  is  a  term 
broad  enough  to  include  contingent  remain- 
ders in  fee,  as  well  as  defeasible  fees.  The 
will  in  this  case  created  In  Mrs.  Maxwell  a 
life  estate,  with  remainder  to  such  of  testa- 
tor's children  as  might  be  living  at  her  death, 
and  to  the  issue  of  such  as  might  then  be 
dead.  The  contingency  upon  which  the  fee 
was  to  vest  In  the  remaindermen  was  that 
they  should  respectively  be  alive  at  the 
death  of  the  life  tenant  The  living  issue 
of  deceased  children,  if  any,  will  stand  in 
file  place  of  such  deceased  child  at  the  death 
of  the  life  tenant  and  upon  the  contingency 
named  would  also  be  remaindermen. 

The  Judgment  of  the  circuit  court  decree- 
ing a  specific  execution  of  the  contract  of 
—i*,  based  upon  the  validity  of  the  former 
Jndgmoit   diacnssed,   ia   therefore   afllrmed. 


GERMAN-AMERICAN  SECT7RITT  CO.'B 
ASSIGNEE  V.  MoCULLOCH  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  10,  1005.) 

1.  NoTKS— WA.KT  or  ConaiDEBATiON— Dbfenbb 

— A  V  AILAB  JLXrr, 
A  company  issued  bonds,  to  be  paid  for  in 
monthly  installments,  onder  a  contract  stipn- 
lating  that  88  per  cent  of  the  investor's  pay- 
ments were  to  be  applied  to  the  expense  ac- 
count of  the  company,  and  that  the  remainder 
sboald  be  so  invested  that  in  five  years  the  bond- 
bolder  would  get  back  his  money,  with  interest 
The  company  had  no  assets  other  than  the 
monthly  contributions  by  tbe  bondholders.  The 
only  possible  way  of  complying  with  tbe  con- 
tract was  to  enforce  the  provision  as  to  the 
lapsing  of  bonds  becanse  of  the  nonpayment  of 
the  installments;  it  being  estimated  by  the 
company  that  a  certain  number  of  t>ondholden 
wonld  fail  to  make  the  payments,  so  that  the 
remainder  could  draw  out  what  they  had  paid 
In,  together  with  interest.  Held,  that  the  com- 
pany's agreement  was  impossible  of  perform- 
ance, and  a  bondholder,  when  sued  on  a  note 
given  for  the  monthly  installment  could  set 
up  that  fact  in  defense,  and  thereby  show  that 
the  consideration  had  failed. 

[Ed.  Note. — For  cases  injjolnt  see  vol.  11, 
Cent  Dig.  Contracts,  {{  397;  1446.] 

2.  Contracts  —  ExECUTOET    Contract  — Bw- 

TOBCEVENT — DEFENSE  — INABILITY    OF    AD- 
VERSE Pabty  TO  Perform. 
A  party  called  on  to  perform  bis  part  of 
an  executory  contract  may  show  in  defense  that 
the  other  party  cannot  perform  his  part 

[Ed.  Note. — For  cases  in_point,  see  vol.  11, 
Cent  Dig.  Contracts,  U  897;  144&] 

8.  Evidence— Paboi,  Evidence — Consideba- 
TiON  of  Agbeeuent. 
Where  the  bonds  issued  by  a  company  to  a 
bondholder,  who  executed  his  notes  for  the  pay- 
ment thereof,  were  actually  tbe  undertaking  of 
the  company,  and  had  no  value  apart  from  its 
ability  to  perform  its  agreement,  the  bondholder, 
when  sued  on  the  notes,  was  entitled  to  show 
by  parol  that  the  consideration  of  the  notes 
was  the  undertaking  of  the  company,  and  that 
it  could  not  perform  its  agreement 

Appeal  from  Circuit  Court,  Daviess  Coun- 

"Not  to  be  officially  reported." 

Action  by  the  German-American  Security 
Company's  assignee  against  J.  W.  McCuIlocb 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Clarence  M.  Finn  and  Sweeny,  Ellis  & 
Sweeny,  for  appellant  W.  Scott  Morrison, 
for  appellees. 

O'RBAR,  J.  The  Oerman-Amerlcan  Se- 
curity Company  was  a  domestic  corporation 
doing  what  is  termed  an  "Investment  busi- 
ness." It  succeeded  by  purchase  and  assign- 
ment to  the  contracts  and  property  of  "Tbe 
Standard  Finance  Company,'.'  which  had 
succeeded  likewise  to  the  business  and  con- 
tracts of  a  West  Virginia  corporation  entitled 
"Standard  Finance  Company,"  all  engaged  In 
the  same  business,  and  no  other  so  far  as 
the  record  shows.  Appellees,  J.  W.  McCuI- 
locb and  F.  T.  Gunther,  subscribed,  by  solici- 
tation of  one  of  the   diief   officers  of  Tim 


Digitized  by 


Google 


89  SOUTHWESTERN  EBPOETBB. 


(Ky. 


Standard  Finance  Company,  to  a  number  of 
"bonds,"  or  certlflcatea  of  Investment,  to  be 
paid  for  in  montbly  installments.  Tbey 
executed  a  note  for  the  first  payment,  which 
is  one  of  a  number  of  their  notes  sued  on 
in  this  action.  Each  succeeding  month  till 
the  assignment  for  the  benefit  of  creditors 
of  the  first-named  company,  they  executed 
notes  for  the  balance  due  on  the  montbly 
installment  then  due.  These  notes  are  also 
in  suit  In  this  action.  The  suit  was  brought 
by  the  trustee  under  the  deed  of  assignment 
Appellees  defended  upon  the  grounds  that 
the  consideration  of  the  notes  had  failed, 
and  that  the  notes  were  procured  by  the 
fraud  and  misrepresentation  of  the  company's 
managing  officer,  who  solicited  the  subscrip- 
tioa  The  Judgment  was  for  the  defendants. 
The  scheme  of  these  companies  was  to 
take  the  purchase  price  of  the  so-called  bonds 
Issued  by  them,  and,  after  deducting  cer- 
tain operating  expenses  and  the  setting  aside 
of  certain  other  per  cent,  for  redemption  of 
coupons  before  their  maturity,  to  loan  out 
the  residue,  called  the  "reserve,"  at  compound 
interest,  so  that,  in  60  months  at  the  out- 
side, the  holders  of  the  bonds  would  get 
back  their  money  paid  in  and  interest  at 
slightly  more  than  6  per  cent  per  annum. 
To  more  fully  understand  the  nature  of  the 
contract  a  copy  of  the  bonds  and  coupons 
attached,  with  the  annexed  conditions,  wliich 
formed  a  part  of  the  contract  is  here  append- 
ed: 


"Bond  No. 


1348.00. 


"Bond  of  Investment 


"The  Oerman-Amerlcan  Security  Co., 
"Incorporated. 

"Capital  Stock,  126,000.00. 

"Owensboro,  Ky.     Peoria,  111.    Louisville,  Ky. 

"In  consideration  of  the  application  for 
this  bond,  which  is  made  part  hereof,  and 
the  payment  of  fifty  (50)  cents  on  edch  of 
the  coupons  attached  hereto,  which  same 
are  made  a  part  hereof,  and  the  further  pay- 
ments of  flf^  (60)  cents  on  each  of  the  said 
coupons,  on  or  before  the  tenth  day  of  each 
and  every  month  hereafter,  for  a  period  of 
sixty  (60)  months,  the  German-American 
Security  CJompany,  of  Owensboro,  Ky.,  here- 
by agrees  and  promises  to  pay  to ,  or 

order,  at  its  office  in  Owensboro,  Ky.,  upon 
the  surrender  of  this  bond  with  ten  (10) 
coupons  attached,  the  sum  of  three  hundred 
and  forty-eight  dollars,  with  6  per  cent  per 
annum  after  maturity  until  paid;  subject 
to  the  terms,  conditions,  and  privileges  in- 
dorsed on  the  back  hereof. 

"In  witness  whereof,  the  Oerman-Amerlcan 
Security  Company,  of  Owensboro,  Ky.,  has 
caused  this  bond  to  be  signed  by  its  presi- 
dent and  secretary,  and  Its  corporate  seal 
to  be  affixed  at  its  home  office,  in  the  city  of 

Owensboro,  Ky.,  tills  day  of  , 

A.  D.  190—. 

"Bond  No. k  Coupon  1.  |34.80. 


"Should  this  coupon  be  called  in  for  re- 
demption the  German-American  Security 
Company,  of  Owensboro,  Ky.,  will  pay  to 
the  owner  of  the  certificate,  of  which  this 
coupon  is  a  part,  in  full  settlement  for  this 
coupon,  thirty-four  dollars  and  eighty  cents, 
or  such  part  thereof,  at  such  times  and  un- 
der such  conditions  as  are  provided  for  in 
the  bond.    Void,  if  detached. 

"Terms,  Conditions,  and  Privileges. 

"Ftast  Financial  Schedule. — ^fhe  values  of 
the  coupons  at  stated  intervals  are  set 
forth  in  the  financial  schedule,  printed  on 
the  reverse  side  hereof,  which  same  are  made 
a  part  of  tliis  bond. 

"Second.  Coupons. — Tb»  value  of  this  bond 
is  regulated  by  the  number  of  uncanceled 
coupons  hereto  attached,  and  the  amounts 
paid  thereon,  by  the  holder.  Detached  cou- 
pons are  absolutely  null  and  void. 

"Tiiird.  Remittances  and  Receipts. — ^All  re- 
mittances for  credit  hereon  are  sent  at  the 
owner's  risk.  No  receipt  is  official,  nor  will 
any  be  binding  upon  the  company  without 
the  signature  of  the  secretary,  or  that  of 
some  person  presenting  an  'Agent's  Collec- 
tion Commission  Card,'  properly  issued,  dated, 
and  signed. 

"Fourth.  Premiums. — The  holder  of  this 
bond  having  agreed  to  the  conditions  con- 
tained in  the  application  herefor,  and  hav- 
ing paid  five  ($6.00)  dollars  for  its  issuance, 
shall,  on  or  before  the  tenth  day  of  each 
month  following  the  date  hereof,  pay  to  the 
company  at  its  home  office,  a  premium  of 
fifty  (50)  cents  on  each  attached  coupon, 
until  each  of  said  coupons  shall  have  been 
redeemed  or  matured. 

"Fifth.  Reinstatement. — Nonpayment  of 
premiums  when  due  shall  cause  a  complete 
forfeiture  of  this  contract:  provided,  that 
this  bond,  having  been  forfeited  for  the  non- 
payment of  premiums,  will  be  reinstated, 
provided  the  premiums  for  the  month  im- 
mediately succeeding  the  one  In  which  the 
forfeiture  occurred  be  paid  when  due,  to- 
gether with  a  reinstatement  fee  of  five  per 
cent  of  the  amount  of  the  premiums ;  other- 
wise, the  holder  hereof  will  forfeit  all  rights 
hereunder,  and  all  payments  made  on  the 
attached  coupons  and  this  bond  shall  become 
absolutely  null  and  void  without  further 
notice. 

"Sixth.  Apportionment  of  Collections. — 
(1)  After  the  first  two  monthly  premiums 
have  been  paid,  a  sum  equal  to  fifteen  (15)_ 
per  cent,  and  not  exceeding  thirty  (30)  per 
cent  of  the  monthly  payments  collected,  to- 
gether with  the  interest,  fines,  and  transfer 
fees,  shall  t>e  placed  in  the  reserve  fund, 
which  fund  shall  be  invested  at  compound 
interest  and  held  in  trust  by  the  company 
for  the  purpose  of  paying  such  bonds  as  may 
become  due  at  their  maturity,  and  each  such 
matured  bond,  it  is  hereby  stipulated,  shall 
be  and  become  a  lien  upon  such  reserve  fund 
and  the  capital  stock  of^e  company.     (2) 
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After  tbe  two  first  monthly  premlnms  hare 
been  paid,  not  leas  than  fifty  (50)  per  cent 
Dor  more  than  slzty-five  (65)  per  cent,  of 
the  moDthly  premiums  shall  be  used  for  re- 
demption purposes,  apportioned  as  follows: 
Ten  (10)  per  cent,  to  mortuary  fund;  fifteen 
(15)  per  cent  to  cash  surrender  fund;  and 
not  less  than  twenty-five  (25)  per  cent  nor 
more  than  forty  (40)  per  cent,  together 
with  all  lapses  and  forfeitures  and  any  bal- 
ance from  mortuary  and  cash  surrender 
fonds,  to  general  redemption  fund.  (3)  The 
Brat  two  monthly  premiums  and  the  balance 
of  all  collections  shall  be  placed  In  the  gener- 
al expense  fund,  which  fund  shall  be  used  to 
pay  the  ezpoises  of  conducting  the  com- 
pany's business,  or  in  such  other  manner  as 
the  board  of  directors  may  determine. 

"Seventh.  Redemptions. — ^The  company  re- 
aerres  the  right  to  call  in  and  redeem  any  of 
the  attached  coupons  prior  to  final  maturity, 
bat  does  not  agree  to  do  so.  Nor  will  tbe 
aame  be  made  unless  the  funds  in  the  bands 
of  the  company  are  sufficient  to  the  credit  of 
this  bond,  to  pay  such  early  redemption, 
and  then  only  at  the  times  and  amounts 
shown  upon  the  financial  schedule  Indorsed 
hereon. 

"Eighth.  Maturity.— If  any  of  the  attached 
coupons  shall  not  have  been  redeemed  prior 
thereto,  then  after  sixty  (60)  premiums  of 
fifty  (SO)  cents  each  shall  have  been  paid 
upon  such  coupon  it  shall  be  deemed  ma- 
tnred,  and  no  further  payment  required 
thereon,  and  the  matured  value  of  same — 
thirty-fonr  and  eighty  one-hundredths  ($34.- 
80)  dollars — shall  be  paid  when  tbe  amount 
remaining  tn  the  reserve  fund  to  the  credit 
of  this  bond  is  sufildent  for  that  purpose. 

"Ninth.  Death  of  Holder. — ^In  the  event  of 
the  death  of  tbe  holder  of  this  bond,  the 
aame  being  In  force,  bis  or  her  legal  rep- 
reaentatives  may  avail  themselves  of  the 
following  options:  (1)  Ck>ntinue  the  pay- 
ment of  the  premiums  until  the  attached 
coupons  shall  have  been  redeemed  or  matur- 
ed. (2)  Surrender  this  bond  and  accept 
paid  up  bond  bearing  the  same  number  of 
ooapons  for  the  amount  of  all  money  paid 
on  coupon  or  coupons  in  force,  with  six  per 
cent,  interest  for  the  average  time.  Tbe 
coupons  upon  such  paid  up  bond  shall  bear 
six  per  cent  interest  from  date,  and  mature 
hi  their  regular  order.  (8)  Surrender  this 
bond  and  accept  in  cash  the  amount  paid 
OD  unredeemed  coupons,  together  with  six 
per  cent  interest  for  the  average  time,  less 
any  loan  against  the  unredeemed  coupons 
(Financial  Schedule,  column  3) :  provided, 
however,  that  when  claims  under  this  op- 
tion exceed  the  amount  of  tbe  mortuary 
fmtd,  the  unpaid  claims  will  be  taken  up  in 
tocceedlng  months  in  their  regular  order. 

"Tenth.  Cash  Surrender  Option. — At  any 
time  after  eighteen  (18)  monthly  premiums 
have  been  paid  hereon,  the  owner  may  sur- 
render tbia  bond  and  receive  tbe  then  cash 


surrender  value  of  each  attached  coupon, 
which  shall  be  sixty-six  and  two-thirds  (66%) 
per  cent  of  the  amount  heretofore  paid 
in  on  such  coupons:  provided,  however, 
that  when  applications  for  this  option  ex- 
ceed the  amount  of  the  cash  surrender  fund, 
then  those  remaining  unpaid  will  be  taken 
up  in  the  succeeding  months  in  their  regular 
order. 

"Eleventh.  Transfer. — ^Tbis  bond  is  only 
transferable  on  the  books  of  the  company, 
and  when  a  transfer  is  desired  it  must  be 
sent  to  the  home  office,  with  tbe  assignment 
blank  properly  filled  In.  A  transfer  fee  of 
ten  (10)  cents  on  each,  attached  coupon  must 
accompany  the  application  for  transfer,  or 
the  transfer  will  not  be  certified  and  record- 
ed. 

"Twelfth.  Liability  of  Owner. — This  bond, 
being  a  contract  between  the  owner,  is  not 
liable  for  any  obllgationB  of  the  corporation. 

"Thirteenth.  Authorized  Statements. — No 
person  has  authority  to  altw  or  amend  the 
terms  of  this  bond,  or  the  application  here- 
for,  to  bind  the  company,  not  contained  in 
tills  bond  or  the  ofilclal  prospectus  of  tbe 
company." 

A  study  of  this  contract  shows  that  it  is 
one  impossible  of  execution.  The  companies 
had  no  assets,  so  far  as  we  Imow  from  the 
record,  other  than  monthly  contributions 
by  the  bondholders  under  their  contracts. 
The  first  two  payments  of  the  installments 
went  to  the  expense  fund,  and  were  to  be 
applied  in  paying  the  expenses  of  the  busi- 
ness. Thirty-five  per  cent  of  all  subse- 
quent payments  were  likewise  to  go  into  the 
exi>ense  fund.  In  other  words  about  38  per 
cent  of  the  investor's  payments  were  to  be 
applied  to  the  expense  account  of  tbe  com- 
pany. Tbe  proposition  then  was  to  so  manip- 
ulate tbe  remaining  62  per  cent  that  in 
five  years  It  would  pay  something  over  87 
per  cent  of  Itself  as  profit  besides  then  re- 
funding the  principal  fund  so  invested.  The 
only  way  in  which  the  company  proposed  to 
employ  the  funds  was  in  loaning  them  at 
compound  interest  liegal  interest  would 
never  enable  the  lender  to  pay  tbe  obligation, 
even  if  it  supposed  that  it  might  be  com- 
pounded and  all  collected  without  loss.  The 
only  possible  way  of  making  good  the  scheme 
was  to  enforce  the  provision  as  to  the  laps- 
ing of  bonds  because  of  the  nonpayment  of 
montbly  installments  as  they  became  due. 
Such  a  system  of  forfeiture  would  not  be 
enforced  by  the  courts.  The  scheme  seems 
to  have  been  built  upon  the  theory  of  combin- 
ing plans  of  life  insurance  and  building 
and  loan  associations.  One  fundamental 
trouble  with  it  is  that  there  was  nothing  in 
fact  to  base  it  upon.  A  human  life  is  an 
insurable  entity.  It  has  a  value.  Its  prob- 
able duration  can  be  approximated.  In  tbe 
building  and  loan  business  the  security  is 
real  property,  which  is  of  itself  security  to 
tbe  extent  of  its  actual  value.  A  mutual 
agreement  to  pay  in  certain  aliquot  install- 
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ments  till  they  and  the  accmnulated  Interests 
of  the  Investments  of  the  sums  so  paid  In 
will  repay  to  tbe  nonborrowers  what  they 
have  paid  In,  with  not  unreasonable  divi- 
dends or  accreticms,  is  not  at  all  Impossible 
of  execution.  But  bare  there  was  neither 
life  nor  property  as  the  basis  of  the  enter- 
prise. It  was  chance,  pure  and  simple. 
The  plan  was  that  two  or  more  contribnted 
monthly  an  equal  sum  upon  each  coupon  or 
unit  of  "investment"  The  chance  was  that 
one  or  more  would  be  unable  to  persevere, 
and  would  thereby  forfeit  to  those  who  did 
persist  all  that  bad  been  paid  in;  expenses 
being  borne  ratably  by  the  units.  It  was 
"estimated"  that  such  a  number  would  suc- 
cumb before  the  end  of  five  years  that  the 
remainder  could  draw  out  all  th^  had  paid 
In,  and  a  handsome  profit  beside,  after  all 
expenses  had  been  paid  out  of  it  The  cru- 
cial point  was  the  number  of  lapses.  Being 
founded  upon  a  false  conception  of  the  legal 
rights  of  the  investors,  "live"  and  "dead," 
the  whole  theory  falls — ^the  scheme  falls  in. 
The  answer  pleaded  the  nature  of  the  con- 
tract and  alleged  that  the  notes  sued  upon 
were  given  for  the  monthly  installments  due 
upon  the  coupons  attached  to  the  bonds  con- 
tracted for;  that  there  was  no  other  con- 
sideration for  the  notes;  that  the  obligees 
were  then,  and  had  been,  unable  to  perform 
their  undertaking,  whereby  the  consideration 
had  wholly  failed. 

We  have  spoken  of  the  contract  eviden- 
ced by  the  bond  as  being  Impossible  of  ex- 
ecution. While  if  permitted  to  go  on,  with- 
out losses,  with  wise  and  fortuitous  manage- 
ment with  constant  employment  of  its 
funds  In  loans  of  undoubted  solvency  at 
legal  Interest  payable  in  short  installments, 
it  may  be  that  theoretically  the  contract 
could  have  been  performed  within  some  re- 
mote period,  yet  as  a  practical  matter  it  is 
enough  to  say  that  within  the  time  con- 
templated by  both  parties  it  was  mathemat- 
ically Impossible.  The  consideration,  which 
is  really  the  subject-matter  of  a  contract 
must  where  the  contract  is  executory  and 
is  between  strangers,  be  of  value.  While  it 
Is  true  that  mutual  promises  may  constitute 
valuable  and  binding  consideration,  yet 
where  <Hie  party  is  called  upon  to  perform 
his  part  it  is  always  permissible  to  show 
that  the  other  party  cannot  perform  his  part 
that  it  was  never  in  his  power  to  do  so,  or 
that  it  Is  at  the  time  Incapable  of  perform- 
ance. It  is  always  implied,  if  not  expressed, 
that  each  party  Is  bound  to  do  his  part ;  that 
the  other  Is  to  receive  on  his  own  account 
or  that  of  another,  the  thing  for  which  he 
agrees  to  pay.  The  destruction  of  the  thing 
contracted  for,  or  its  nonexistence  when 
the  contract  was  entered  into,  would  relieve 
the  other  party  from  paying  for  it  It  does 
not  answer  in  this  case  to  say  that  one 
promise  supports  as  consideration  the  other. 
Appellees  were  not  buying  appellant's  prom- 
ise.   They    contracted   for    certain    results. 


The  promise  of  appellant  company  and  Its 
assignors  in  its  nature  was  that  the  result 
would  eventuate. 

Appellant  admits  that  it  Is  competent  to 
show  by  parol  what  the  consideration  of  a 
note  la,  and  that  it  has  failed  in  whole  or  in 
part  "But"  to  quote  his  contention,  "there 
Is  a  distinction  between  showing  what  the 
consideration  is  and  its  failure,  and  show- 
ing matters  which  only  go  to  alter  or  vary 
the  written  agreement  of  the  obligors  in  a 
note."  It  la  argued  that  appellees  agreed 
only  to  buy  bonds  of  investment  Issued  by 
the  company ;  that '  the  notes  were  execut- 
ed for  the  amounts  due  the  company  on 
the  bonds;  that  appellees  got  all  they  con- 
tracted for,  bonds  of  Investment  Issued  by  the 
company;  and  that  therefore  there  could 
not  be  any  total  or  partial  failure  of  consider- 
ation: The  bonds  were  not  the  financial  un- 
dertaking of  somebody  else,  held  by  the  com- 
pany, and  by  It  sold  and  assigned  to  appellees. 
While  nominally  bonds,  they  were  actually 
the  undertaking  of  the  contracting  party. 
They  had  no  value  apart  from  the  ability  of 
the  promisor  to  perform  them.  As  they 
represented  an  impossible  undertaking  by 
an  insolvent  concern,  the  consideration 
which  they  constituted  failed  to  materialize. 
Being  a  mere  promise  to  do  something 
which  appellant  company  could  never  have 
done  within  the  time  contemplated  by  the 
contract  or  at  all  within  any  reasonable 
time,  even  if  bankruptcy  had  not  overtaken 
It  there  was  both  a  want,  or  in  any  event  a 
failure,  of  the  consideration  of  the  notes 
given  in  exchange  for  it 

Other  questions  Interestingly  discussed  in 
the  briefs  are  not  necessary  to  be  decided. 

Judgment  afiSrmed. 


THTTERTON  v.  COMMONWHAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  19D5.) 

1.  Cbihinal  Law— Reasonable  Doxtbt— In- 

STBUCnONS. 

An  instruction  on  reasonable  doubt  in  the 
langna^  of  Cr.  Code  Prac.  !  238,  that  If  there 
be  reasonable  doubt  of  defendant  being  proven 
to  be  guilty,  be  is  entitled  to  an  acquittal,  is 
proper. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §|  1904-1022.] 

2.  HouioiDB— Evidence— ADinsBiBiUTT. 

Where,  on  a  trial  for  homicide,  defendant 
claimed  that  decedent  was  making  a  deadly 
assault  on  him  at  the  time  the  fatal  shot  was 
fired,  and  tlie  court  stated  that  he  might  prove 
any  threat  made  by  decedent  toward  him.  It  was 
not  error  to  sustun  objections  to  questions  as 
to  threats  made  by  decedent  to  his  wife,  defend- 
ant's  sister. 
8.  CananAi,  Law— Habiclebs  Ebbob. 

The  error,  if  any,  in  sustaining  objections 
asked  a  witness  on  a  trial  for  homicide  as  to 
Uireats  made  by  decedent  is  harmlesa,  where  the 
witness  subsequently  stated  that  he  did  not  hear 
decedent  make  any  threats. 
4.  Saios— Remabk  of  Counbei.. 

A  remark  of  the  commonwealth's  attorney 
during  a  trial  for  crime  that  defendant's  coun- 
sel,  while  arguing  a   question  of  evidence,   is 
"playing  to  the  gaUeries,"  is^ot  reversible  error. 
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5.  Saio— Tbiai/— Obdo  of  Bvidkhob  —  Dis* 

CBETIOH  OF  GOTTBT. 

Where,  on  a  trial  for  homicide,  defendant 
testified  that  decedent  was  advancing  on  him 
irith  an  open  rasor  when  defendant  fired  the 
fatal  shot,  it  waa  within  the  court's  discretion 
to  pennit  the  commonwealth  to  prove  that  de- 
fradant  in  the  examining  court  testified  that  at 
the  time  he  shot  decedent  the  latter  had  his 
bands  in  his  pockets,  and  to  allow  defendant  to 
show  tliat  he  did  not  so  testify,  though  the  evi- 
dence of  the  commonwealth  was  original  testi- 
mony; Or.  Code  Prac  S  224,  providing  that 
the  parties  may  offer  rebutting  evidence  only, 
anleu  the  court  for  good  reasons  permit  them  to 
offer  original  evidence. 

6.  Homicide  —  Mahslaughteb  — Bvidbwob— 
SmmciEnoT. 

Evidence  on  a  trial  for  homicide  examined, 
and  \etd  to  support  a  conviction  of  manslaugh- 
ter. 

Appeal  Crom  CSrcnit  Oonrt;  Muhlenberg 
County. 

•^ot  to  1)0  officially  reported." 

John  Tetterton  was  convicted  of  man- 
danghter,  and  he  appeals.    AfiSmied. 

W.  J.  Ross  and  S.  R.  Orewdson,  for  ap- 
pellant N.  B.  Hays  and  a  H.  Morris,  for 
tbe  Common-wealth. 

NUNN,  J.  At  the  January,  1905,  term  of 
the  Muhlenberg  circuit  court  the  appellant 
was  tried  on  a  charge  of  murder  by  shoot- 
ing and  kUlIng  one  Virgil  Bowles.  The  Jury 
found  him  guilty  of  the  crime  of  man- 
ilaogliter,  and  fixed  his  punishment  at  con- 
finement In  the  penitentiary  for  the  term 
of  21  years.  The  substance  of  the  facts 
with  reference  to  the  killing  are  as  follows : 
On  the  day  of  the  kllllug.  In  June,  1904,  the 
deceased  and  his  wife,  Jessie  Bowles,  had 
some  trouble  In  the  kitchen  at  their  house. 
Be  threatened  to  kill  her  with  a  hatchet 
and  a  razor.  It  seems  that  she  started 
away  firom  tbe  house  with  the  Intention  of 
gohig  to  ber  father's,  and  called  the  defend- 
ant, her  Iwotber,  who  was  In  tbe  house  at 
tbe  time,  and  asked  him  to  go  with  her.  He 
followed  ber  on  out  and  was  followed  by  the 
deceased.  They  went  down  the  road  about 
100  yards,  passing  the  house  of  one  Morton, 
whoi  the  deceased  overtook  her  and  order- 
ed her  to  return  home.  She  refused  to  go 
back  home,  but  went  Into  the  house  of  Mor- 
ton. Soon  after  tbls  the  appellant  shot  de- 
ceased In  tbe  t^nple,  killing  him  instantly. 

It  appears  tbat  there  was  only  one  eye- 
witness to  tbe  sbooting,  tbe  wife  of  Morton. 
She  stated  that  she  was  standing  near  ber 
front  door  and  saw  tbe  parties  pass  down 
this  road  as  related,  and  saw  Bowles  inter- 
cept his  wife,  when  she  started  back,  com- 
ing into  bet  bouse ;  tbat  Bowles  started  back 
In  tbe  direction  of  his  bouse,  and,  when  he 
bad  passed  tbe  appellant  a  short  distance, 
be  turned  his  bead  to  tbe  left  and  api)cl- 
lant  shot  him  In  the  temple;  that,  if  either 
of  the  parties  made  any  remark,  she  did  not 
bear  it;  tbat  tbe  deceased  was  not  going  in 


tbe  direction  of  appelant  at  the  time  be  was 
shot,  nor  did  be  have  a  weapon  of  any  kind 
tbat  she  sew.  Appellant  testified  that  after 
bis  sister  left  them  and  went  into  the  house 
tbe  deceased  began  to  abuse  him,  and  start- 
ed onto  him  with  bis  rasor  open  in  bis  hand, 
threatening  to  kill  blm;  that  he  retreated 
a  few  steps,  and  warned  the  deceased  not 
to  come  any  nearer,  and  shot  him  while  he 
was  still  advancing  on  him;  that  he  shot 
bim  to  save  bis  own  life.  The  razor  was  not 
found  at  the  place  of  tbe  killing,  but  was 
found  in  the  pocket  of  tbe  deceased  some 
time  in  the  afternoon,  when  he  was  being 
dressed  for  burial.  Tbe  wife  of  tbe  deceased 
testified  for  the  appellant,  and  stated  that, 
when  she  entered  Morton's  bouse,  she  took 
ber  seat  with  ber  back  near  tbe  window, 
and  did  not  see  either  of  the  parties  until 
instantiy  after  the  shot  was  fired,  when  she 
turned  and  saw  her  husband  falling  with 
tbe  razor  in  bis  band.  She  also  stated  tbat 
before  the  shot  was  fired  she  beard  her  bus- 
band  cursing  and  abuslug  her  brother  and 
threatening  to  kill  blm;  that  he  was  talk- 
ing very  loud.  The  commonwealth  contra- 
dicted this  abuse  and  loud  talking  by  Mor- 
ton and  bis  wife.  Morton,  up  to  the  time 
the  shot  was  fired,  was  In  bis  kitchen  and 
did  not  see  any  of  tbe  trouble. 

The  appellant  insists  tbat  tbe  court  com- 
mitted several  errors  to  tbe  prejudice  of 
bis  substantial  rights.  He  says  that  the 
court  in  its  Instructions  failed  to  give  the 
whole  law  of  tbe  case;  tbat  it  failed  to  give 
an  instruction  Justifying  him  in  tbe  defense 
of  his  sister,  and  also  gave  an  Improper  in- 
struction on  reasonable  doubt.  The  appel- 
lant In  his  testimony  did  not  pretend  tbat 
be  fired  tbe  shot  in  the  defense  of  his  sister, 
nor  was  there  any  evidence  that  his  sister 
was  then  in  immediate  danger  at  tbe  hands 
of  deceased.  Tbe  Instruction  on  reasonable 
doubt  was  in  substance  the  same  as  defined 
by  section  238,  Or.  Code,  which  this  court 
approved  in  the  cases  of  Mickey  v.  Common- 
wealth, 9  Bush,  593,  Ward  t.  Common- 
wealth, 14  Bush,  233,  and  Weatberford  T. 
Commonwealth,  7  Ky.  Law  Rep.  827. 

Appellant  complains  at  tbe  action  of  tbe 
court  in  refusing  to  allow  a  witness,  Henry 
Rife,  to  answer  tbe  following  question: 
"What  did  Bowles  say  to  bis  wife  at  tbe 
time  he  went  with  a  hatchet  Into  the  room 
where  she  was?"  The  defendant  avowed 
that,  If  the  witness  was  permitted  to  an- 
swer, he  would  have  stated  that  he  threat- 
ened to  kill  her,  and  tbat  this  was  in  tbe 
hearing  of  the  api>ellant  Tbe  witness  was 
then  asked,  "Did  he  make  any  statement  at 
all?"  This  was  objected  to  by  the  common- 
wealth, and  the  court  said,  "He  may  answer 
If  he  made  any  threats  towards  John  Tetter- 
ton."  Then  this  question  was  asked ;  "Did 
you  bear  bim  make  auy  statement  to  his 
wife?"  The  court  sustained  the  objection 
to  this  question.    Tbe  defendant  then  avow- 
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ed  tbat  the  witness'  answer  woold  have 
been  as  follows:  "Yon  must  go  home  you 
G — A  d — a  bitch.  I  am  going  to  scatter 
your  brains,  and  also  the  brains  of  John 
Tetterton,  all  over  this  room."  The  appel- 
lant's counsel  contends  tbat  this  Is  compe- 
tent and  material  evidence,  which  explained 
the  presence  of  the  appellant  In  the  road 
and  bis  grounds  for  apprehension  of  an  at- 
tack by  Bowles  upon  his  wife  at  the  time 
of  the  shooting,  and  tended  to  support  his 
contention  that  the  deceased  was  making 
a  deadly  assault  upon  him  with  a  raeor  at 
the  time  he  flred  the  shot  It  will  be  no- 
ticed that  the  court  stated  tbat  the  appel- 
lant might  prove  any  threat  directed  to- 
wards him ;  also,  if  any  error  was  commit- 
ted in  refusing  to  admit  the  testimony  as 
to  the  threats  against  the  wife,  this  error 
was  corrected  when  this  witness,  on  re- 
buttal, in  answer  to  the  same  question,  in 
substance  stated  that  he  did  not  hear  any 
threats  made  upon  that  occasion. 

Tbe  appellant's  counsel  complains  of  a  re- 
mark made  by  the  commonwealth's  attorney 
to  him  when  be  was  arguing  a  question  of 
evidence  to  tbe  court,  to  tbe  effect  that  he 
was  "playing  to  the  galleries."  This  was 
discourteous  to  counsel,  and  ought  not  to 
have  been  i>ermitted  by  tbe  court,  but  it 
did  not  affect  tbe  substantial  rights  of  the 
appellant 

It  appears  from  the  record  that  appellant 
testified  in  his  own  behalf  in  his  examining 
trial  before  the  county  judge,  and  after  ap- 
pellant had  testified  for  blmstif  on  his  trial 
in  the  circuit  court,  and  stated  tbat  the  de- 
ceased was  advancing  on  him  with  an  open 
razor  in  his  right  hand  when  he  shot  him, 
the  commonwealth  then  introduced  Judge 
Sparks,  the  county  Judge,  who  testified  tbat 
Tetterton  gave  evidence  on  the  examining 
trial  that  at  the  time  he  shot  Bowles  he 
<Bowles)  bad  his  hands  in  bis  pockets.  The 
appellant  objected  to  this  testimony,  and 
the  court  said :  "I  know  it  is  original  testi- 
mony— anything  defendant  said  or  did;  but, 
if  defendant  bad  made  a  different  statement 
from  what  he  made  there,  they  ought  not 
to  be  expected  to  provide  against  that.  He 
may  state  that"  The  court  waa  right  in 
holding  tbat  this  statement  of  the  defendant 
in  the  examining  court  migbt  have  been 
proven  by  the  commonwealth  as  evidence  in 
chief.  But  if  in  fact  appellant  did  make 
tbe  statement  in  tbe  examining  court  at- 
tributed to  him  by  Sparks,  tbe  common- 
wealth had  no  cause  to  anticipate  that  he 
would  make  a  different  statement  on  tbe 
trial  in  the  circuit  court ;  and  for  this  reason 
the  commonwealth  did  not  prove  this  by 
him  in  bis  examination  in  chief,  and  It  was 
within  the  reasonable  discretion  of  the  court 
to  permit  it  at  this  time  under  the  circum- 
stances. Section  224  of  the  Code  provides: 
"The  parties  may  then  respectively  offer  re- 
butting evidence  only,  unless  tbe  court,  for 
good  reasons  in  furtherance  of  Justice,  per- 


mit them  to  offer  evidence  upon  tbelv  origi- 
nal case."  The  court  then  permitted  the  ap- 
pellant to  introduce  witnesses  showing  tbat 
the  api>ellant  did  not  make  the  statement 
attributed  to  him  by  the  witness  Sparks. 
We  are  unwilling  to  say  tbat  the  lower  conrt 
abused  its  discretion  In  this  matter. 

Considering  all  the  facts  and  circum- 
stances proven  as  to  the  conduct  of  tbe  de- 
ceased at  and  prior  to  the  time  he  was  kill- 
ed, as  well  as  the  conduct  of  the  appellant, 
we  are  of  the  opinion  that  be  was  guilty  of 
tbe  crime  of  manslaugbter,  but  we  think 
tbe  penalty  as  fixed  by  the  Jury  was  rather 
severe.  The  Jury,  however,  were  tbe  triors 
of  tbe  facts.  Perceiving  no  error  of  law 
committed  by  tbe  court  prejudicial  to  the 
substantial  rights  of  the  appellant  the  Judg- 
ment of  the  lower  conrt  is  affirmed. 


LAINHART  v.  GABBARD. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  6,  1905.) 

1.  Pbincipal  ano  Aqbrt— Existknob  of  Re- 
lation. 

A  blind  woman,  who  was  Itj  reason  of  her 
Infirmity  nnable  to  point  oat  the  boundaries  of 
land  conveyed  by  her,  and  who  permitted  her 
husband  to  carry  on  a  correspondence  whidi  led 
up  to  the  sale  of  the  land  in  his  name,  thereby 
constituted  her  husband  her  agent  in  making  the 
sale,  and  was  bound  by  his  representations  as  to 
the  boundaries  of  the  land. 

[E^  Note. — For  cases  In  point  see  voL  26, 
Cent  Dig.  Hnsband  and  Wife,  (  148.] 

2.  Vendor  aitd  PuacHASXB — Sales — Trkxtd — 
cosrcealmknt  of  facts  —  bodndabiks  of 
Propebtt, 

The  act  of  a  vendor  In  withholding  from  hla 
vendee  the  fact  that  tbe  line  of  the  property 
conveyed  did  not  extend  to  tbe  public  hitrhway, 
and  that  the  property  was  consequently  wholly 
surrounded  by  other  private  property  and  had 
no  outlet  to  the  public  highway,  as  the  vendor 
well  knew,  was  m  itself  a  fraud. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Porchaser,  {§  41,  42.] 

8.  Covenants  —  Bbxaoh    of    Wabbantt  — 

Right  of  Action. 
An  action- for  breach  of  the  warranty  con- 
tained in  tbe  covenants  of  a  deed  does  not  arise 
out  of  the  act  of  tbe  vendor  in  fraudulently  con- 
cealing from,  or  misrepresenting  to,  the  vendee 
the  boundaries  of  the  property  conveyed. 
4.  Vbndob  ano  Pobchaseb— Fbattd  of  Vbr- 

DOB— Rescission  bt  Venoeb. 
Where  the  vendor  conceals  from,  or  mis- 
represents to,  the  vendee  the  true  l>oundary  of 
the  land  conveyed,  the  vendee  may  maintain  an 
action  for  rescission  of  the  contract  of  purchase. 
6.  Sauk— Dakaoes. 

A  vendee,  on  obtaining  a  rescission  of  the 
contract  of  purchase  for  fraud  of  the  vendor, 
is  entitled  to  recover  the  increase  in  tbe  vendible 
value  of  the  property  caused  by  any  lasting  and 
valuable  improvements  made  by  him  thereon. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  48, 
Cent  Dig.  Voider  and  Purchaser,  {  231.] 

Appeal  from  Circuit  Court  Madison  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Mary  E.  Gabbard  against  S.  Q. 
Lalnhart  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 
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Henry  C.  Hacelwood,  for  appellant  Ohas. 
h.  Hanson,  for  appellee. 

BARKER,  3.  On  the  14th  day  of  Angoat, 
19(^  the  appellee,  Mary  E.  Oabbard,  and 
Green  Gabbard,  bee  buaband,  by  deed  convey- 
«d  to  S.  Q.  liainbart  a  small  tract  of  land 
Dear  Berea,  In  Madlaon  county,  Ky.,  consist- 
ing of  aomethlng  lees  than  three  acres,  with 
improYemaita  thweon,  for  t£e  sum  of  $360, 
$225  of  which  was  paid  in  cash,  and  for  the 
balance  he  executed  and  delivered  to  appellee 
Us  promissory  note  tat  the  siun  of  $125,  pay- 
able stx  mcmths  after  date.  Subsequently 
he  made  a  payment  of  $80  on  this  note,  but 
refused  to  make  any  further  payment,  wbere- 
apon  the  appAlee  instituted  this  action  in 
the  Madison  circuit  court  for  a  Judgment  for 
the  unpaid  balance  of  the  pm^hase  money 
and  an  enforcement  of  her  lien  therefor  on 
the  land  conveyed.  To  this  petition  appel- 
lant filed  an  answer  admitting  all  of  the  ma- 
terial allegations  with  reference  to  the  con- 
veyance and  execution  of  the  note,  and  in  a 
second  paragraph,  which  he  made  a  counter- 
claim, be  alleged,  substantially,  that  before 
the  conveyance  of  the  property  to  him,  and 
pending  the  negotiations  for  its  purchase,  the 
appellee  fraudulently  represented  to  him  that 
the  property  she  was  proposing  to  convey  ex- 
tended on  the  west  to  tbe  Berea  &  ScafTord 
Cane  pike,  whereas,  in  truth,  the  property 
owned  by  her  extended  on  the  west  only  to 
the  Thompson  and  Williams  line,  and  there 
was  in  fact  a  strip  of  land  owned  by  Mrs. 
Lena  Kimball  between  tbe  west  line  of  ap- 
pellee's property  and  the  highway;  that  ap- 
pellant did  not  know  anything  about  the 
boundary  lines  of  the  property  to  be  convey- 
ed, but  relied  oitirelyupon  the  representa- 
tions made  by  appellee  concerning  them ;  that 
tbe  representation  of  appellee  that  her  prop- 
erty extended  on  the  west  to  the  public  road 
was  fraudulently  made,  for  tbe  purpose  of 
deceiving  appellant  and  inducing  him  to  buy 
her  property,  and  tibat  he  would  not  have 
made  the  purchase,  but  for  the  belief  that  be 
bad  an  outlet  from  the  land  by  means  of  tbe 
public  highway  mentioned ;  that  be  made  the 
pordiaae  of  tbe  pr<^)erty  in  question  as  a 
home  for  himself  and  family,  as  he  informed 
appellee  at  tbe  time  of  the  purchase;  that 
the  land  has  no  outlet  whatever,  exc^t  by 
crossing  the  lands  of  others;  and  that  by 
reason  of  these  facts  it  is  valueless  as  a  home, 
and  he  therefore  prays  a  rescission  of  the 
r<Hitract  There  are  othor  allegations,  of 
minor  Importance,  as  to  there  being  less  land 
conveyed  than  was  represented  by  appellee 
to  be  within  her  boundaries,  which  we  do  not 
deem  important,  in  view  of  the  conclusion  we 
have  reached  with  reference  to  the  fact  that 
the  property  has  no  outlet  To  this  answer 
and  counterclaim  appellee  filed  a  reply,  pla- 
cing in  issue  most  of  its  allegations.  Upon  the 
trial  of  the  case  tbe  chancellor  refused  to 
rescind    the    contract    of    purchase,     and 


gave  a  judgment  against  appellant  for  the  un- 
paid balance  of  tbe  purchase  money  and  an 
enforcement  of  her  vendor's  Hen  by  sale  of 
tbe  property.  From  this  judgment  appellant 
is  here  on  appeal. 

The  appellee  does  not  pretend  that  her 
property  extends  on  tbe  west  to  the  Berea  & 
Scafford  Cane  pike,  and  it  is  neither  denied 
in  the  pleadings  or  the  proof  that  Mrs.  IJena 
Kimball  owns  a  atrip  of  land  between  the 
west  line  of  the  conveyed  property  and  the 
public  highway  mentioned,  nor  is  it  contended 
that  there  is  any  outlet  from  the  conveyed 
property  to  any  highway.  Appellee  content- 
ed herself  with  denying  the  fraudulent  repre- 
sentations charged  against  her,  and  the  aeaet- 
tion  that  appellant  relied  on  his  own  infor- 
mation with  reference  to  the  boundaries  of  the 
land  he  was  proposing  to  purchase  from  her. 
She  admits  that  when  asked  by  appellant  if 
ber  land  extended  to  the  pike,  she  replied 
that  it  cornered  near  the  pike,  but  she  did  not 
know  the  exact  location  of  the  line.  There 
is  no  question,  however,  that  Green  Gabbard, 
the  husband,  did  point  out  to  appellant  tbe 
boundaries  of  tbe  land  in  question,  and  stat- 
ed to  him  that  the  pike  constituted  tbe  west- 
em  line.  Appellee  denies  the  authority  of 
her  husband  to  bind  her  by  his  r^resen- 
tations.  She  admits,  however,  that  he  wrote 
one  of  the  two  letters  sent  to  appellant  con- 
cerning the  purchase  of  the  land,  and  says 
that,  while  she  dictated  or  wrote  the  second 
one,  her  hnsband  may  have  signed  it  Ap- 
pellee is  totally  blind,  and  could  not  have 
pointed  out  the  boundaries  herself.  We  have 
no  doubt,  considering  appellee's  blindness, 
the  relationship  of  the  vendors,  and  the  fur- 
ther fact  that  she  permitted  her  husband  to 
carry  on  the  correspondence  which  led  up  to 
the  sale  in  his  own  name,  that  be  was  her 
agent  in  the  transaction,  and  that  she  is 
bound  by  his  representations;  nor  have  we 
any  doubt  even  if  this  were  untrue,  that  the 
withholding  from  appellant  of  the  important 
and  all-controlling  fact  In  the  purchase  that 
the  west  line  did  not  extend  to  the  public 
highway,  which  appellee  well  knew,  was  in 
itself  a  fraud.  It  needs  no  evidence  to  con- 
vince us  that  no  reasonable  man  would  pur- 
chase as  a  home  property  which  was  wholly 
surrounded  by  private  property,  with  no  out- 
let to  the  public  highway,  or  that  property 
so  situated  is  valueless  as  a  home 

We  cannot  agree  to  the  contention  of  ap- 
pellee's counsel  that  appellant's  remedy  is 
an  action  for  damages  on  the  covenant  of 
warranty.  In  the  first  place,  appellant  could 
have  no  action  for  breach  of  warranty;  the 
covenant  in  the  deed  only  extending  to  the 
actual  property  owned  by  the  appellee.  This 
is  an  action  for  a  rescission  for  appellee's 
fraud  in  representing  that  her  property  line 
extended  to  tbe  public  highway,  and  thus 
contained  more  land  than  was  embraced  in 
the  warranty  of  the  deed,  thereby  inducing 
appellant  to  make  the  purchase.    In  the  case 
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of  Campbell  v.  Whlttingham,  6  J.  J.  Marsh. 
96,  20  Am.  Dec.  241,  It  Is  said:  "Where  a 
conveyance  has  been  executed,  and  a  vendee 
let  into  possession,  a  conrt  of  chancery  will 
not  decree  a  rescission  of  the  contract,  where 
there,  is  no  other  groond  for  claiming  its  in- 
terpositl(»i  than  a  defect  of  title  in  the  ven- 
dor. An  adequate  remedy  in  such  cases  can 
be  fonnd  in  an  action  at  law  on  the  covenants 
contained  in  the  deed  of  conveyance,  and 
there  wonld  therefore  be  no  propriety  in,  or 
necessity  for,  the  interference  of  tba  chan- 
cellor. See  the  case  of  SfiUer  v.  Long,  8 
A.  K.  Marsh.  336.  But  If  the  contract  be 
tainted  with  fraud,  which  we  consider  as 
sufficiently  established  In  this  case  to  Justify 
the  decree  rendered,  it  vitiates  the  whole 
transaction  and  presents  a  proper  ground 
upon  which  to  declare  it  void."  The  case  of 
Dpsbaw  V.  Debow,  7  Bush,  442,  was  in  prin- 
'  dple  Identical  with  that  at  bar.  There  the 
vendor  fraudulently  represented  that  the 
farm  he  was  selling  to  the  vendee  contained 
886  acres,  when  in  fact  it  only  contained  304 
acres,  and  pointed  oat  to  bis  vendee  as  a 
part  of  the  land  he  proposed  to  sell  him  certain 
rich  ridge  land  above  overflow,  stating  that  it 
was  within  his  boundary,  when  in  fact  it 
did  not  belong  to  him.  This  court  held,  in  an 
action  by  the  vendor  to  recover  a  Judgment 
for  the  purchase  money,  that  the  vendee  was 
entitled,  upon  proper  plea  by  counterclaim, 
to  rescission  of  the  contract  In  the  opinion 
It  is  said :  "It  seems  to  the  court  appellants, 
under  these  circumstances,  have  no  peculiar 
claims  on  the  chancellor  to  aid  them  tn  en- 
forcing a  contract  procured  to  be  made  by 
misrepresenting  material  facts  to  a  vendee, 
who  appears  to  have  been  a  stranger  In  the 
country,  and  which  were  confided  in,  and  by 
which  appellee  was  put  off  his  guard,  as  may 
be  presumed,  and  where  the  precise  location 
and  situation  of  the  land  could  not  have 
been  ascertained  without  a  correct  survey  of 
it  Nor  was  he  bound  to  examine  the  title 
papers.  He  might  rely  on  the  statements  of 
his  vendor,  and  in  doing  so,  If  the  statements 
relied  on  were  not  true,  the  consequences 
must  fall  on  him  to  whom  confidence  was 
given.  Young  v.  Hopkins,  6  T.  B.  Mon.  28." 
To  the  same  effect  are  Matthey  v.  Wood, 
12  Bush,  293,  and  Laevison  v.  Balrd,  91  Ey. 
204,  16  S.  W.  262. 

For  the  foregoing  reasons,  the  Judgment 
is  reversed,  with  directions  that  the  con- 
veyance from  appellee  to  appellant  be  re- 
scinded, and  a  Judjgment  rendered  in  favor  of 
the  latter  for  the  amount  of  purchase  money 
paid,  without  interest,  and  that  he  be  char- 
ged no  rent  for  the  use  of  the  land ;  the  in- 
terest and  rent  being  permitted  to  offset 
each  other.  Appellant  is  also  entitled  to 
recover  the  Increase  in  the  vendible  value  of 
the  property,  caused  by  any  lasting  and 
valuable  improvements  be  may  bavs  made 
4iereoo. 


BBRRT  T.  BYANS  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept  21, 1905.) 

1.  BOUNOABIES— EVIDKNCX— ADinSSIBIUTT. 

Where,  on  the  Issue  of  the  location  of  the 
boundary  line  between  adjacent  owners,  one  of 
them  pleaded  that  they  had  atrreed  on  a  true 
line,  evidence  of  the  statements  of  the  other  as 
to  the  agreed  line  was  oompetent 

2.  AppbuI/— Objiotiok  to  Bvioercs. 

Where  no  objection  to  the  admissibility  of 
evidence  was  raisea  In  the  court  below,  an  objec- 
tion Is  not  available  on  appeal. 

8.  TbIAI.  —  INBTSUOTIOHS  —  VaILXJXK  TO  Bs- 

qnxsT. 
Error  in  failing  to  give  an  instruction  in  a 
civil  case  Is  not  available,  when  the  party  com- 
plaining did  not  eA  for  an  instmction. 
4.  BoTTNDASixs—IssTTSS— Evidence  —  Aouis- 

8IBIUTT.  • 

Where,  in  a  suit  Involving  title  to  real 
estate,  defendant  pleaded  that  the  owners  had 
agreed  on  a  boundary  line,  and  plaintiff  trav- 
ersed the  agreement,  evidence  that  the  agreement 
was  made  under  a  mistake  as  to  the  true  bound- 
ary was  inadmissible. 
8.  Pleadings— INCONBISTEHT  Alleoations. 

A  traverse  of  an  alleged  agreement  estab- 
lishing a  boundary  line  Is  inconsistent  with  an 
allegation  that  the  agreement  was  made  under  a 
mistake  as  to  the  true  boundary,  and  both  can- 
not stand  under  Civ.  Code  Prac.  i  113,  subsee. 
4,  providing  that  a  party  pleading  inconsistent 
statements  must  elect  which  of  them  shall  be 
stricken. 

6.  BouNDABiES— Agreement— VAtiDiTT. 

Owners,  in  doubt  as  to  the  true  location  of 
their  divisional  line,  may  orally  agree  on  a 
boundary  line. 

[Ed.  Note. — For  cases  hi  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  {  112.] 

7.  Same— Evidence— iNSTBUcnoNS. 

In  a  suit  involving  title  to  land,  it  was  shown 
that  in  1877  a  boundary  line  was  agreed  on, 
that  plaintiff  assisted  in  making  it  that  defend- 
ant and  bis  vendors  had  been  hi  the  actual  ad- 
verse possession  of  the  land  to  the  line  for  25 
years,  and  that  on  the  basis  of  the  agreement 
defendant  purchased  and  paid  for  his  land. 
Held,  that  an  instruction  that  if  defendant  and 
his  vendor  had  occupied  the  disputed  territory 
adversely  for  15  years  to  the  line  established  by 
the  agreement  of  the  owners,  plaintiff  coald  not 
recover,  was  snfficiently  favorable  to  plaintiff. 

Appeal  from  Circuit  Court  Wbitl«y  Goan- 

17. 
"Not  to  be  officially  reported." 
Action  by  J.  S.  Berry  against  C.  W.  Evans 

and  others.    From  a  Judgment  for  def^id- 

ants,  plaintiff  appeals.    Affirmed. 
On  the  next  page  will  be  found  a  plat  of 

the  property  in  question. 

C.  W.  Lester,  for  appellant  Tye  ft  Den- 
ham,  for  appellees. 

BARKER,  J.  This  action  Involves  the 
title  to  about  16  acres  of  land  in  Whitley 
county,  Ky.,  contained  in  a  boundary  whose 
lines  practically  describe  a  parallelogram. 
The  appellant  J-  S.  Berry,  is  the  owner  In 
fee  simple  of  a  tract  of  land,  containing 
about  67  acres,  patented  to  his  father,  P.  C. 
Berry,  by  the  state  of  Kentucky  In  the  year 
1839.  The  appellee  O.  W.  Hamblin  is  the 
owner  In  fee  simple  of  a  tract  of  land  lying 
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contignooa  to  the  Berry  patent,  which  con- 
tains tSO  acres,  patented  to  William  Brown 
by  the  state  of  Kentacky  in  tlie  year  1883. 
The  land  in  controversy  lies  t>etween  the 
nndlspnted  western  line  of  the  Berry  tract 
and  the  nndiepated  eastern  line  of  the  Ham- 
blln  tract  For  the  purposes  of  this  opinion 
the  long  lines  of  the  parallelogram  pointing 
to  a  northerly  and  southerly  direction  on 
the  map  used  on  the  trial  wUl  be  described 
as  follows:  The  eastern  line  is  "A,  B"; 
the  western  line  is  "8,  9" ;  and  the  question 
In  tMs  case  is  whether  "A.  B"  or  "8,  9"  is 
the  true  divialon  line  between  the  BroWn 
and  Berry  patents.  If  "A,  B"  is  the  dirlsion 
line,  the  land  in  dispute  belongs  to  Hamblin ; 
if  "8,  8"  is  the  division  line,  it  belongs  to 
Berry. 

This  action  was  institnted  by  tba  appel- 
lant.  Berry,  to  recovw  damages  from  appel- 
lee Hamblin  for  repeated  trespasses  on  the 
disputed  territory  made  In  digging  coal  there- 
mder,  and  cutting  and  hauling  timber  there- 
from; but  the  principal  question  involved 
bs  that  of  .title.  The  petition  allures  that 
aH>ellant,  Berry,  is  the  owner  and  in  actual 
possession  of  the  disputed  boundary,  and  con- 


tains apt  allegatlona  to  oonstltnto  a  cause 
of  action  for  the  alleged  trespasses.  The 
answer  of  Hamblin  traverses  all  of  the 
material  allegations  of  the  petitl<m,  and  then, 
with  its  several  amendments,  seta  up  the 
following  affirmative  defense:  That  the 
Brown  patent  was  sold  and  conveyed  to  one 
J.  C.  Atkins,  and  by  Atkins  sold  to  one 
Mahan  in  1877,  by  whom  it  was  transferred 
to  Hamblin  in  1891;  that  prior  to  the  sale 
to  Hamblin,  Atkins  and  Berry  being  uncer- 
tain or  ignorant  of  the  true  division  line 
between  them,  agrreed  and  established  it  a« 
"A,  B,"  marking  it  in  such  manner  as  left 
no  difficulty  in  its  being  readily  traced  and 
known;  that  when  Mahan  bought  from  At- 
kins in  1877,  and  before  he  paid  for  his  pur- 
chase, he  was  informed  by  Atkins  of  the  ee- 
tablishing  of  the  line  "A.  B"  as  the  division 
line,  and  this  was  corroborated  and  substan- 
tiated by  appellant.  Berry,  upon  inquiry  by 
Mahan  of  him  as  to  the  poeitlon  of  the  line 
between  the  patents.  Upon  this  assurance, 
Malian,  who  knew  nothing  himself  as  to  the 
real  line,  completed  the  contract  of  purchase 
and  paid  the  purchase  money,  relying  upon 
the  fact  that  the  real  division  line  was  "A, 
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B."  Afterwards,  when  Hamblln  purchased 
of  Mahan,  the  same  assurance  was  given  by 
Berry  as  had  formerly  been  given  by  him  to 
Mahan.  Hamblln  and  his  vendor,  Mahan, 
had  taken  possession  of  the  Brown  patent,  oc- 
cupying and  holding  It  openly,  notoriously, 
and  continuously  up  to  the  line  "A,  B,"  claim- 
ing it  to  be  their  own,  for  more  than  25  years 
next  before  the  Institution  of  this  action, 
all  of  which  was  pleaded  In  estoppel  against 
the  appellant  (defendant),  as  was  also  the 
statute  of  limitations  relative  to  title  by  ad- 
verse  possession.  All  of  these  allegations 
were  traversed  by  the  appellant,  thus  com- 
pleting the  issues  of  fact  between  him  and 
appellee.  Upon  the  trial  of  the  case  the  jury 
found  a  verdict  for  the  appellee,  Hamblln. 
and  Judgment  was  entered  in  accordance 
therewith  of  which  «ppellant  now  complains. 

The  court  In  the  instruction  given  told 
the  Jury  substantially  that  the  line  "8,  9" 
was  the  true  division  line  between  the  two 
patents  according  to  their  respective  calls, 
and  that  they  must  find  for  the  plaintiff  (ap- 
pellant), unless  they  believed  from  the  evi- 
dence that  the  respective  owners,  being  in 
doubt  as  to  where  the  true  line  was  situated, 
had  established  It  by  agreement  at  "A,  B," 
and  that  Hamblln  and  his  vendor  had  oc- 
cupied the  disputed  territory  continuously, 
openly,  and  notoriously,  claiming  It  as  their 
own,  up  to  a  well  defined  and  marked  bound- 
ary, in  such  a  way  as  to  give  notice  of  their 
adverse  holding,  for  16  years  next  before  the 
Institution  of  this  action,  in  which  event  they 
were  to  find  for  the  defendant  (appellee). 

As  grounds  for  reversal,  appellant  urges 
the  error  of  the  court  in  permitting  the  wit- 
ness Mahan  to  testify  as  to  statements  made 
by  appellant  concerning  the  agreed  line.  We 
see  no  reason  why  this  evidence  was  not 
competent  But,  passing  that  question,  the 
matter  may  be  disposed  of  by  saying  that  no 
objection  was  made  at  the  time  it  was  given, 
and  It  cannot,  therefore,  avail  here. 

He  also  complains  of  the  error  of  the  court 
in  falling  to  give  an  Instruction  based  upon 
the  supposed  fact  that  the  line  "A,  B"  was 
not  marked  throughout  This  objection  may 
be  disposed  of  by  saying  that  appellant 
did  not  ask  for  such  an  instruction,  and 
he  cannot  now  complain  that  in  a  civil  case 
the  whole  law  was  not  given  for  his  benefit 
New  York  Life  Insurance  Company  t. 
Brown's  Adm'r,  60  S.  W.  613,  23  Ky.  Law 
Rep.  2OT8;  L.  &  N.  R.  R.  Co.  v.  Cooper,  65 
S.  W.  795,  28  Ky.  Law  Rep.  1661 ;  C.  N.  O. 
&  T.  P.  R.  B.  Co.  v.  Curd,  60  S.  W.  297,  22  '. 
Ky.  Law  Rep.  1223.  ! 

It  la  also  insisted  that  the  court  erred  in 
refusing  to  give  Instructions  1  and  2  asked 
for  by  appellant    The  first  is  in  effect  a  i 
peremptory  Instruction  to  the  jury  to  find  \ 
for  the  plaintiff  (appellant)   as  claimed  In  ■ 
his  petition,  and  was  very  properly  refused. 
The  second,  in  substance,  told  the  jury  that. 


although  they  might  believe  from  the  evi- 
dence that  appellant  agreed  upon  the  line 
"A,  B"  as  the  true  divisional  line,  as  claim- 
ed by  appellee,  still,  if  this  was  done  under 
the  mistaken  belief  that  this  was  the  true 
boundary  line,  then  they  must  find  for  the 
plaintiff.  Without  pausing  to  test  the  sound- 
ness of  this  as  a  proposition  of  law,  it  is  suf- 
ficient to  say  that  it  is  entirely  Inconsistent 
with  the  issues  made  up  in  the  case.  Ap- 
pellee pleaded  the  agreed  line,  and  appellant 
by  proper  pleadings  traversed  the  agreement 
The  facta  upon  which  the  principle  of  law 
embraced  in  the  instructions  under  con- 
sideration is  based  should  have  been  pleaded 
in  confession  and  avoidance,  if  appellant  de- 
sired to  rely  upon  it;  but  In  order  to  have 
pleaded  these  facts,  it  would  have  been  neces- 
sary to  withdraw  the  traversa  Section  113, 
snbsec.  4  of  the  Civil  Code  of  Practice,  f<Hr- 
blds  inconsistent  pleas,  and  it  needs  no  ar- 
gument to  show  that  a  traverse  of  an  alleged 
agreement  establishing  a  divisional  line  is 
inconsistent  with  an  admission  that  the 
agreement  was  made  under  a  mistake  as  to 
the  true  boundary.  Black  v.  Holloway,  41 
S.  W.  576,  19  Ky.  Law  Rep.  694;  Ellas  r. 
Olll,  92  Ky.  569,  18  S.  W.  454. 

We  think  the  instruction  given  by  tbe 
court  contains  the  law  of  this  case.  Tbe 
principle  is  too  firmly  settled  in  Kentucky 
to  be  now  questioned  that  if  parties  are  in 
doubt  as  to  tbe  true  location  of  their  division- 
al line,  they  may  agree  orally  upon  such  a 
line,  and  this  agreement  is  not  within  the 
statute  of  frauds,  and  will  be  upheld  by  the 
courts.  The  last  utterance  of  this  court  on 
this  subject  is  contained  in  the  case  of  Fra- 
Bier  V.  Mineral  Development  Co.,  86  S.  Vt. 
988,  27  Ky.  Law  Rep.  1815,  In  which  it  is 
said:  "It  has  long  been  the  settled  policy 
of  the  courts  of  this  state  to  approve  and 
iqphold  such  agreements  as  tending  to  dis- 
courage controvendes  between  neighboring 
landowners  and  prevent  litigation."  In  the 
case  of  Orider  y.  Davenport  60  S.  W.  866, 
22  Ky.  Law  Rep.  1455,  it  is  said:  "At  tbe 
time  the  appellees  purchased  the  land,  tbe 
party  owning  the  land  claimed  by  appellant 
pointed  out  to  appellees  the  division  line 
between  the  tracts  at  the  place  where  it  is 
now  claimed  by  the  appellees.  Although 
the  true  location  of  tbe  line  may  not  have 
been  at  the  place  now  claimed  by  appellees, 
still.  If  the  parties  owning  the  tracts  of  land 
recognized  it  as  such,  and  the  appellees  and 
those  through  whom  they  claimed  held  pos- 
session of  it  and  claimed  to  the  line  for  15 
years,  the  appellant's  right  to  question  the 
location  of  the  line  is  barred."  The  same 
principle  is  announced  In  Campbell  v.  Camp- 
bell, 64  S.  W.  458,  23  Ky.  Law  Rep.  869; 
Duff  V.  Cornett  62  8.  W.  895,  23  Ky.  Law 
Rep.  297;  Kelly  v.  Oldham,  46  S.  W.  214,  20 
Ky.  Law  Rep.  370,  and  Young  v.  Woolett,. 
29  S.  W.  879,  16  Ky.  Law  Rep.  767. 
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Tbe  appellant  In  his  testimony  frankly 
■dmita  making  the  statanents  concerning 
tbe  agreed  line  which  are  claimed  by  appel- 
lee, and  his  learned  counsel,  with  equal  can- 
dor admits  it  in  bis  brlefL  The  force  of 
this  agreement  Is  sought  to  be  overthrown 
by  the  statement  that,  at  the  time  he  agreed 
tbat  "A,  B"  was  the  trne  line,  he  honestly 
believed  this  to  be  trne;  and  this  contention 
ecnstltutes  tbe  real  merit  of  appellant's  claim 
to  recover  the  land  in  dispute,  but  wbicb, 
even  If  sotmd  in  principle,  cannot,  as  we  bave 
before  seen,  avail  him  under  tbe  Issues  as 
made  op  In  the  pleadlnga  Tbe  evidence 
clearly  shows  that  In  1877  the  line  "A,  B" 
was  agreed  to  be  the  trne  divisional  line 
by  tbe  appellant;  that  he  himself  assisted  in 
marking  and  establishing  it;  that  Hamblln 
and  bis  vendors  bave  been  in  tbe  actual 
possession  of  tbe  Brown  patent,  claiming 
op  to  the  line  "A,  B,"  for  a  period  of  25 
years  next  before  tbe  institution  of  this  ac- 
tion, all  of  wbicb  appellant  well  knew  and 
acquiesced  in.  Upon  the  basis  of  this 
agreement  twth  Mahan  and  Hamblln  pur- 
chased and  paid  for  the  Brown  patent,  and 
we  tbink  the  instruction  of  the  court  was  as 
favorable  to  the  appellant  as  he  was  entitled. 

A  careftil  study  of  the  record  convinces 
ns  that  no  error  has  been  done  to  the  sub- 
stantial rights  of  the  appellant,  and  the 
judgment  is  therefore  affirmed. 


ARTUUB  et  al.  v.  RIDGB.* 

(Contt  of  Civil  Appeals  of  Texas.  June  19,  lOOB. 

On  Rehearing,  Oct  12, 1905.) 

t  Dnue— Descbiption— SurFicncHOT. 

Where,  by  a  deed  executed  November  27, 
ISiS,  the  heirs  and  legal  r^resentatlvea  of  the 
locator  of  a  leagne  of  land  for  a  speclSed  con- 
■ideratioD  "relinquisbed  and  quitclaimed  to  tbe 
bfirs  of  Ei."  all  the  right  and  claim  that  the 
locator  had  in  and  to  afi  and  singular  tbe  loca- 
tion or  right  of  location  on  Bear  creek,  etc.,  ex- 
(«pt  640  acres  reserved  to  be  taken  at  the  old 
place  on  Bear  creek,"  and  It  appeared  that  tbe 
locator  had  bnt  one  location  "on  Bear  creek," 
tbe  deed  was  not  void  for  uncertainty  of  descrip- 
tion. 
Z  Same— Patent  Ahbiguitt. 

Where  a  deed  conveyed  the  locator's  "loca- 
tion or  right  of  location  on  Bear  creek,"  and  the 
locator  had  bnt  one  location  in  that  section  of 
tbe  country,  tbe  deed  did  not  disclose  a  patent 
ambiguity. 
8.  Sake— Trespass  to  Tbt  Title— BvinEWCE. 

That  the  guardians  of  certain  minors  in- 
terested in  land  conveyed  and  tbe  husband  of  an- 
other also  interested  Uierein  had  no  authority  to 
bind  them  to  a  deed  by  heirs  did  not  atFect  the 
admimibility  of  the  deed  In  evidence  in  trespass 
to  try  title. 

4.  Sams— PirEAniHo — Issues  and  Pboof. 

Where,  in  .tresiMiss  to  try  title,  plaintiff 
made  no  effort  to  plead  his  title  specifically,  be 
was  entitled  to  prove  any  character  of  title,  ex- 
cept that  of  limitation,  as  provided  by  Rev.  St. 
■rt.  5230. 

5.  Advebsb  Possession— Aotoai.  Possession 
— UN8Ern.Bn  Land. 

In  oonntries  where  lands  are  largely  un- 
•ettled,  and  actnal  poaaeasion  tbe  exception,  the 

*Wrlt  of  error  denied  b7  Supreme  Court  November 
'A  IMEw 


doctrine  that  possession  Is  Indispensable  to  the 
presumption  of  a  grant  does  not  apply. 
6.  Same — Evidence. 

B.  and  his  heirs  bad  openly  asserted  title 
to  a  league  of  land  entered  by  tj.,  except  a  cer- 
tain 640  acres,  since  prior  to  1848.  Tbe  heirs 
of  L.  had  never  claimed  or  exercised  acts  of 
ownership  over  the  same,  nor  paid  taxes  thereon, 
such  taxes  being  paid  by  B.'s  heirs,  and  a  quit- 
claim deed  was  executed  after  L.'s  death  by  bis 
heirs  and  personal  representatives  to  the  beiis  of 
B.,  attempting  to  convey  tbe  land  in  contro- 
versy. Beld  8u£Bcient  to  Justify  a  finding  of  a 
presumed  grant  of  the  land  from  L.  to  E. 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Tom  C.  Davis,  Judge. 

Trespass  to  try  title  by  Thomas  S.  JUdge- 
against  W.  S.  Arthur  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Goodrich  ft  Synnott  and  W.  P.  McBrlde^ 
for  appellants.  Moye  Wicks,  Stewart  & 
TempletOD,  Cain  ft  Knox,  A.  D.  Hamilton, 
and  John  Hamman,  'for  appellee. 

GILL,  J.  This  action  of  trespass  to  try 
title  was  brought  by  T.  S.  Ridge,  claiming 
under  Matthew  Elarle,  to  recover  the  Ben- 
jamin Lindsey  league  of  hind  In  Sabln» 
county,  less  640  acres  out  of  the  northwest 
comer  and  certain  other  small  tracts  not 
necessary  to  be  further  mentioned  in  this 
opinion.  The  defendant  W.  S.  Arthur  and 
bis  many  codefendants  claimed  under  tb& 
heirs  of  Benjamin  Lindsey,  the  original  gran- 
tee. Subsequently  tbe  case  of  Caradlne  ▼. 
Mann,  Involving  the  same  land  and  upon 
kindred  issues,  was  consolidated  with  this 
case,  and  the  two  were  tried  together.  We- 
shall  not  undertake  to  set  out  the  names  of 
the  numerous  defendants  and  interveners, 
nor  to  state  the  nature  of  their  various 
claims  against  tbe  plaintiff  and  against  each 
other.  Such  a  statement  to  not  necessary 
for  tbe  purposes  of  this  opinion.  In  a  trial 
to  the  court  without  a  Jury  Ridge  recovered- 
Judgment  aa  prayed  for,  and  the  parties  af- 
fected thereby  have  appealed. 

The  only  question  presented  on  this  appeal- 
is  whether  the  plaintiff.  Ridge,  has  title  to 
tbe  Lindsey  league,  less  the  tracts  excepted 
by  bis  petition,  and  our  statement  of  the  case 
shall  contain  such  facts  only  as  are  germane- 
to  that  Issue  and  tbe  questions  growing  out 
of  it  The  league  of  land  in  controversy  was 
titled  to  Benjamin  Lindsey  by  tbe  Mexican 
government  in  1835,  and  Benjamin  Lindsey 
moved  upon  it  and  established  a  home  in  the- 
northwest  comer  thereof.  The  appellee 
claims  the  land  through  tbe  heirs  of  Mat- 
thew £<arle,  and  the  controlling  question  la 
whethn  the  facts  support  the  conclusion  that 
Benjamin  Lindsey  sold  and  conveyed  to- 
Mattbew  Earle  tbe  league  of  land,  less  a  res- 
ervation of  640  acres.  We  will  state  in  their 
chronological  order  tbe  facts  bearing  upon 
that  issue:  Benjamin  Lindsey  and  Matthew 
Barle  were  brothers-in-law,  and  lived  up  to- 
the  time  of  Undsey's  death  in  the-  same  see- 
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Uon  of  Texas.  Llndsey  died  In  1838,  bat 
prior  to  his  death  he  had  mored  away  from 
the  league,  but  the  place  where  he  had  lived 
thereon  was  known  as  the  "Old  Llndsey 
Place."  The  evidence  dlscloBes  no  written 
conveyance  from  Llndsey  to  Earle,  but  prior 
to  the  death  of  Llndsey  Earie  openly  claimed 
the  entire  Llndsey  survey,  except  640  acres 
comprising  the  Llndsey  home.  This  claim 
was  thereafter  Continuously  and  openly  as- 
serted by  him,  with  the  knowledge  of  his 
sister,  the  widow  of  Llndsey,  and  who  was 
the  sole  devisee  of  her  husband.  During  her 
lifetime  she  recognized  the  claim  of  the 
Earles,  and  after  her  husband's  death  moved 
back  to  the  old  home,  claimed  only  the  MO 
acres,  and  declared  the  Earie  heirs  owned 
the  remainder.  After  ber  death  her  children 
claimed  only  the  640  acres,  and  recognized 
the  claim  of  the  Earie  heirs  to  the  remain- 
der. There  is  testimony  to  the  effect  that 
Earie  in  his  lifetime  and  his  heirs  after  his 
death  WMit  upon  the  land  and  exercised  acts 
.  of  ownership  and  control  over  it  The  entire 
league,  except  the  640-acre  Llndsey  home, 
was  wild  land,  and  has  never  been  actually 
occupied  by  any  one.  The  old  Llndsey 
home,  consisting  of  640  acres  taken  in  the 
form  of  a  square  out  of  the  northwest  comer 
of  the  league,  is  now  owned  by  a  man  named 
Helns.  The  Llndsey  heirs  do  not  claim  it, 
bat  concede  that  it  has  been  conveyed. 
David  A.  Earle,  a  nephew  of  Benjamin  Llnd- 
sey, and  Mrs.  Sarah  Williams,  both  of  whom 
were  well  acquainted  with  Earle  and  Llnd- 
sey and  their  heirs,  testify  to  the  open  and 
continuous  assertion  of  owna-ahlp  of  the 
league,  less  640  acres,  by  Earie  and  his  heirs, 
and  to  the  equally  continuous  concession  aa 
the  part  of  Mrs.  Llndsey  and  her  heirs  that 
the  title  was  In  the  Earles.  They  stated 
that  its  ownership  by  the  Earles  was  a  mat- 
ter of  common  notoriety  in  that  neighbor- 
hood. From  that  early  day  nntU  shortly  be- 
fore the  institution  of  this  suit  the  Llndsey 
heirs  have  asserted  claim  to  none  of  it,  save 
the  640  acres  which  was  sold,  and  have 
paid  no  taxes  thereon.  Mary  A.  Llndsey, 
the  widow  of  Benjamin  Llndsey,  died  In 
1847,  leaving  several  children  surviving  her. 
The  inventory  of  her  estate  comprises  a  list 
of  landed  interests,  but  the  Llndsey  league 
is  not  mentioned,  unless  the  words  "a  bond 
on  Wm.  Earle  for  640  acres  of  land  In  Sa- 
bine county"  be  taken  to  refer  to  the  640 
acres  res«ved.  Wm.  Earle,  one  of  the 
Earle  heirs,  was  one  of  the  commissioners  of 
partition  for  the  division  of  her  estate  among 
her  heirs,  and  In  the  partition  there  was  no 
mention  of  the  Llndsey  league,  nor  was  it 
mentioned  in  any  of  the  papers  of  the 
.  estate.  In  the  matter  of  the  guardianship 
of  the  Llndsey  minor  hdrs  It  was  shown 
that  none  of  the  Ldndsey  league  was  ever 
listed  as  a  part  of  their  estates.  On  the  27th 
day  of  November,  1848,  about  ten  years  after 
the  death  of  Benjamin  Llndsey,  and  one 
year  after  the  death  of  Mrs.  Mary  A.  Llnd- 


sey, his  widow,  the  adult  Llndsey  heirs  and 
the  guardians  of  the  minors  executed  and 
delivered  to  the  heirs  of  Matthew  Earle  the 
following  instrument  of  writing:  "The 
State  of  Texas,  San  Augrustine  County. 
E^ow  all  men  by  these  presents,  that  we, 
Holland  L.  Anderson,  Benjamin  Llndsey, 
David  Llndsey,  R.  E.  Llndsey,  James  W. 
Lhidsey,  Belsora  Evans,  Benjamin  Lindsey, 
guardian  of  Mary  Jane  Llndsey,  a  minor 
heir  of  Thomas  Lindsey,  deceased,  M.  B. 
Fitzgerald,  guardian  of  Thomas  H.  Lindsey, 
Amanda  Llndsey,  and  Owen  H.  Llndsey, 
minor  heirs  of  Owen  H.  Lindsey,  deceased, 
and  Holland  L.  Anderson,  guardian  of  Ursula 
Llndsey  and  Margaret  Lindsey,  being  tbe 
heirs  at  law  and  legal  representatives  of 
Benjamin  Llndsey  and  Mary  A.  Lindsey, 
deceased,  fw  and  in  consideration  of  the 
sum  of  one  hundred  dollars,  do  ho-eby  re- 
linquish and  quitclaim  to  Nancy  Earle, 
William  Earle,  Belinda  Williams,  Delphia 
McGuffln,  and  Elizabeth  Landrum,  being  the 
heirs  of  Matthew  Earle,  deceased,  all  tbe 
right  and  claim  that  Benjamin  Lindsey  had 
in  and  to  all  and  singular  the  location  or 
right  of  location  on  Bear  creek,  except  six 
hundred  and  forty  acres,  hereby  reserved  to 
be  taken  at  the  old  place  on  Bear  creek,  to 
have  and  to  hold  said  location  and  right  of 
location  to  them,  their  heirs  and  assigns, 
forever.  In  testimony  whereof  we  hereunto 
set  our  hands  and  seals  this  27th  November, 
A.  D.  184S."  Holland  L.  Anderson  was  hus- 
band of  one  of  the  Lindsey  children,  was  in- 
timately connected  with  tbe  management  of 
the  Mary  Llndsey  estate,  and  acted  aa 
guardian  for  some  of  the  minor  heirs.  There 
were  four  Earie  heirs.  Ridge  connected  his 
title  by  mesne  conveyances  with  that  of  three 
of  them,  and  claimed  the  Wm.  Earle  interest 
through  a  sberliTs  deed  made  in  pursuance 
of  an  execution  sale  as  one  of  the  links  in 
his  chain  of  title.  This  lastrument  was  exe- 
cuted In  May,  1868,  by  A.  H.  McGown, 
sheriff  of  Sabine  county.  As  the  objection 
to  it  involves  only  a  matter  of  description, 
we  do  not  set  it  out  in  this  connection.  The 
tax  rolls  of  Sabine  county,  covering  a  period 
from  1839  to  1866,  show  that  Matthew  Earle 
and  the  Earle  heirs  assessed  for  taxes  from 
time  to  time  lands  in  Sabine  county,  and 
for  some  years  assessed  an  acreage  wlilch 
would  correspond  with  their  claim  to  the 
Llndsey  league,  but  tbe  Llndsey  league  was 
not  named  In  the  rolls;  but  in  later  years 
the  Earle  heirs  assessed  the  lands  as  of  the 
Lindsey  league  In  acreage  equal  to  their  In- 
dividual Interests.  It  fairly  appears  that  it 
was  claimed  by  them  and  assessed  for  taxes 
as  their  own.  In  no  year  subsequent  to  the 
death  of  Benjamin  Lindsey  does  it  appear 
that  it  or  any  part  of  it  has  been  assessed 
for  taxes  by  tbe  Llndsey  heirs  or  their  ven- 
dees, except  occasionally  an  acreage  about 
equal  to  the  640-acre  reservation.  In  one 
year  700  acres  was  assesied  to  Hines. 
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As  against  these  facts,  it  was  shown  that 
Benjamin  lindsey  was  first  a  member  of 
Aastln's  colony,  and  as  such  secared  a  grant 
located  on  tlie  Brazos  river;  that  he  abandon- 
ed this,  and  the  location  was  officially  de- 
dared  vacant;  that  the  location  In  Sabine 
conaty  was  subsequently  acquired;  that  be- 
fore hla  death  his  brother-in-law  secured  a 
certiflcate  for  a  league  of  land;  that  his 
agents  located  a  part  of  It  on  the  Benjamin 
Llndsey  location  In  Sabine  county,  and  the 
remainder  on  other  lands  In  that  county; 
and  that  It  so  remained  for  a  long  time,  and 
when  a  grant  was  applied  for  It  was  refused, 
because  of  the  prior  location  of  the  Iilndsey 
certiflcate  on  the  same  land.  After  many 
years  It  waa  floated  and  located  elsewhere. 
This  peculiar  circumstance  Is  not  explained 
10  any  way,  and  the  reasons  for  It  are  mat- 
ters of  pure  speculation.  The  undisputed 
fact  remains  that  the  Earles  claimed  the 
Llndsey  league  as  before  explained,  that  they 
rendered  for  taxation  the  parts  so  claimed 
and  subsequently  disposed  of  It,  and  that 
Mrs.  Llndaey  and  the  Llndsey  heirs  conceded 
the  ownership  of  the  Earles  of  all  of  the 
league,  except  the  640  acres  reserved  in  the 
Instnunent  of  1848. 

The  points  made  against  the  Judgment  may 
be  briefly  stated  as  follows:  First,  the  con- 
veyance of  1848  was  erroneously  admitted 
in  evidence,  because  (a)  the  description 
was  void  for  imcertalnty,  and  because-  (b) 
it  did  not  convey  the  interest  of  the  minor 
belrs  and  of  Mn.  Anderson,  who  was  a 
married  woman;  second,  It  was  error  to  ad- 
mit evidence  In  support  of  the  claim  of  a  con- 
veyance from  Benjamin  Llndsey  to  Matthew 
f^rle,  because  the  pleadings  were  not  so 
framed  as  to  authorize  the  admission  there- 
of; third,  it  was  error  to  admit  the  deed  of 
SberUr  McGown,  purporting  to  convey  the 
interest  of  Wm.  Earle,  because  the  descrip- 
tion waa  Y<AA  for  uncertainty;  and  fourth, 
tbe  cotirt  erred  in  finding  that  there  was  a 
valid  transfer  of  the  league,  less  640  acres, 
from  Benjamin  Llndsey  to  Matthew   Earle. 

The  first  objection  to  the  conveyance  of 
1848  la  without  merit.  It  was  a  voluntary 
conveyance,  and,  if  the  parties  were  com- 
petpnt  to  bind  themselves  or  those  they  un- 
dertook to  represent.  It  effectively  conveyed 
the  league  subject  to  either  one  of  two  con- 
ditions :  First,  If  the  reservation  of  640  acres 
Is  (Shown  by  the  proof  to  have  been  sufficient- 
ly described  by  the  language,  "except  640 
acres  to  be  taken  at  the  old  place  on  Bear 
creek."  It  passed  a  definite  part  of  the  league ; 
second.  If  the  designation  of  the  640-acre 
re»ervatl«Mi  was  not  sufficiently  certain,  It 
left  in  the  grantors  the  right  to  select  640 
acres  at  that  point,  and  the  proof  shows  that 
this  was  subsequently  done  with  the  acqui- 
escence of  those  concerned.  Mass  v.  Brom- 
berg  (Tex.  Civ.  App.)  66  8.  W.  470.  The 
objection  that  the  words  "my  location  or 
right  of  Iocatl<Mi  on  Bear  creek"  disclose  a 
patent  amblgnity  la  without  merit  The 
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evidence  shows  that  the  Llndsey  survey  was 
on  Bear  creek  and  was  his  only  location  in 
that  section  of  the  country.'  So,  in  either 
event,  the  instrument  bound  those  who  were 
competent  to  bind  themselves.  We  think, 
also.  It  Is  fairly  made  to  appear,  from  the 
evidence  considered  as  a  whole,  that  the 
640-acre  tract  was  definitely  known  by  the 
name  of  "the  old  place,"  and  that  subsequent 
conveyances  recognized  it  as  a  known  and 
definite  tract  described  generally  by  that 
description.  The  Instrument  was  admissible 
for  another  and  broader  reason,  which  will 
be  CMisldered  further  on  In  this  opinion. 
That  it  failed  to  convey  the  Interests  of  the 
minor  heirs  or  of  Mrs.  Anderson  is  obvious, 
because  it  la  not  pretended  that  their  guard- 
ians In  the  one  case  or  the  husband  in  the 
other  were  in  a  position  to  bind  the  real 
parties  at  interest,  but  this  does  not  affect 
Its  admissibility. 

The  second  objection  to  the  Judgment  is 
also  without  merit,  because  in  a  formal  suit 
in  trespass  to  try  title  the  plalntiflF  may  prove 
any  character  of  title,  except  that  of  limi- 
tation; no  effort  being  made  to  plead  his 
title  specifically.  Rev.  St  1895,  art  5250; 
Parks  V.  Caudle,  68  Tex.  216;  Bridges  v. 
CundUI,  46  Tex.  440.  The  case  of  Taylor  v. 
Watklns,  26  Tex.  699,  cited  by  appellants, 
contains  expressions  tending  to  support  the 
proposition  advanced,  but  they  are  so  clearly 
dicta  they  are  not  even  Included  In  the 
syllabus  as  a  point  decided.  The  rule  we 
announce  Is  well  settled. 

We  will  next  consider  the  last  and  most 
Important  objection.  The  part  of  the  league 
claimed  by  appellee  has  always  been  wild  and 
unsettled  land.  No  one  has  ever  been  In 
possession.  The  question  which  confronts 
us  has  two  aspects :  First,  can  a  conveyance 
be  presumed  in  any  case,  In  the  absence  of  a 
showing  of  some  sort  of  possession  under  a 
claim  of  ownership?  And,  second,  if  It  can, 
does  the  proof  sustain  the  presumption  of 
a  grant  as  found  by  the  trial  court?  It  la 
stated  in  Gamer's  Case,  71  Tex.  485,  8  S.  W. 
832,  that  In  coimtrles  where  tbe  lands  are 
largely  unsettled,  and  actual  possession  the 
exception  and  not  the  rule,  tbe  doctrine  that 
possession  Is  Indispensable  to  the  presump- 
tion of  a  grant  does  not  apply.  The  author- 
ities are  reviewed,  and  it  Is  broadly  stated 
that  the  decided  weight  of  authority  supports 
the  conclusion  reached.  As  that  case  was 
subsequently  approved  In  Baldwin  v.  Gold- 
frank,  88  Tex.  249,  81  S.  W.  1064,  we  do  not 
feel  Inclined  to  review  the  question  at  length. 
Our  attention  has  been  called  to  an  expres- 
sion used  by  this  court  in  the  opinion  In 
Simmons  v.  Hewitt  87  S.  W.  188,  12  Tex.  Ct 
Rep.  750,  bearing  upon  the  point  under  dis- 
cussion and  Inconsistent  with  the  views  here 
expressed.  The  expression  was  not  neces- 
sary to  the  decision  of  that  case,  and  the  rule 
was  stated  too  broadly.  It  Is  generally  true 
that  some  sort  of  possession  Is  required  to 
authorize  tbe  presumption  of  a^^ant  and 
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wh»i  the  court  Indalges  the  prestimptlon  as 
matter  of  law  it  is  perhaps  invariably  re- 
quired. But,  iiirbere  the  issue  is  one  of  fact 
for  the  jury,  it  is  not  percelred  why  the 
execution  of  a  conveyance  may  not  be  estab- 
lished by  circumstances  as  any  other  fact  the 
existence  of  which  a  Jury  may  be  called  up- 
on to  determine.  In  Bounds  v.  Ldttle,  76 
Tex.  816,  12  S.  W.  1109,  Justice  Gaines  quotes 
with  approval  the  following  from  Mr. 
Starkle's  work  on  Evidence:  "It  has  been 
doubted  whether  the  doctrine  of  presumption 
as  to  the  execution  of  deeds  of  conveyance 
has  not  been  carried  to  too  great  a  length. 
The  reasons,  however,  which  have  been  urged 
on  the  subject,  are  properly  applicable  to 
legal  and  artificial  presumptions  only ;  that 
is,  to  such  as  are  made  by  the  courts  directly 
by  means  of  a  Jury,  and  not  to  snch  con- 
clusions of  fact  as  are  made  by  a  Jury  upon 
a  full  conviction  of  the  truth  of  a  fact  by 
the  natural  force  of  evidence.  To  the  weight 
and  Importance  of  circumstantial  evidence 
to  prove  the  actual  execution  of  a  convey- 
ance whose  existence  cannot  be  directly  prov- 
ed there  la  no  limit  short  of  that  which 
necessarily  produces  actual  conviction,  and 
there  seems  to  be  no  rule  of  law  which  ex- 
cludes such  evidence  from  the  consideration 
of  the  Jury.  If  there  were,  it  would  be  a 
singular  and  anomalous  one  which  shuts 
out  evidence  of  a  nature  and  description  ad- 
missible in  every  other  case,  however  Impor- 
tant the  consequences,  even  upon  trial  for 
murder  and  treason.  Juries  are  bound  to 
decide  according  to  the  actual  truth  of  the 
facts.  It  would,  therefore,  be  absurd  and 
inconsistent  to  say  that  a  Jury  was  not  to  be 
allowed  to  find  according  to  the  real  fact 
when  they  are  satisfied  that  an  actual  con- 
veyance has  been  executed."  2  Starkie  on 
Evidence,  924.  It  is  true  In  the  case  last 
cited  the  opinion  was  expressed  that  before 
such  evidence  was  admissible  search  for  the 
deed  should  be  shown  to  have  been  made; 
but  in  the  case  before  us  that  would  not  be 
required  because.  If  there  was  a  conveyance 
from  Llndsey  to  Earle,  it  was  made  prior 
to  1840,  and  therefore  at  a  time  when  convey- 
ances of  lands  were  not  required  to  be  in 
writing. 

Applying  the  rule  to  the  facts,  let  us  see 
if  the  trial  court  sitting  as  a  Jury  was  Justi- 
fied In  presuming  that'  in  some  transaction 
between  Earle  and  Llndsey  the  latter  sold 
him  the  league,  reserving  the  640-acre  home. 
The  parties  were  brothers-in-law,  lived  near 
each  other,  and  were  friendly.  The  claim 
of  Earle  was  openly  asserted.  When  the 
widow  of  Llndsey  fell  heir  to  the  property 
(and  she  was  a  sister  of  Earle),  she  recog- 
nized his  claim  and  conceded  bis  ownership. 
Her  heirs  did  likewise  as  to  the  heirs  of 
Earle.  Earle  and  his  heirs  made  open  claim 
and  exercised  acts  of  ownership.  They  as- 
sessed the  land  for  taxes.  The  heirs  of 
Llndsey  made  no  claim.  They  neither  as- 
sessed it  nor  paid  taxes  on  It.    They  dispos- 


ed of  only  the  640  acres  reserved 
not  included  in  the  Inventories  of  { 
estates  of  the  Ldndsey  decedents  c 
nors ;  and  this,  notwithstanding  the 
Anderson,  the  husband  of  one  of 
sey  heirs,  and  one  of  the  Earles, 
tlmately  concerned  in  the  dlspositi 
Mary  Llndsey  estate  and  the  estal 
tain  minors.  Anderson  signed  th 
1848,  and  It  purported  to  affect 
int^est  It  was  also  testified  by  < 
signers  of  the  deed  of  1848  that  1 
at  the  time  that  the  Instrument 
executed  in  pursuance  of  a  transi 
between  the  deceased  Llndsey  ai 
ceased  Earle.  Thus  the  Instrumei 
quitclaim,  was  admissible  in  evi 
this  broader  purpose,  and  becomee 
ful  circumstance  in  support  of  t 
slon  that  the  parties  at  the  time  t 
edge  of  the  former  transaction  a 
to  embody  it  in  a  written  Instru 
ceptible  of  record.  Under  all  the 
stances  may  not  the  court  have 
eluded  that  the  facts  were  absolu 
sistent  with  any  other  conclusion, 
the  land  had  passed  to  Earle  by  s 
action  between  him  and  the  decet 
sey?  We  are  of  opinion  the  coi 
the  trial  court  is  supported  by  t 

The  remaining  objection  requirl 
tice  is  to  the  introduction  of  tt 
deed  to  the  interest  of  Wm.  Eai 
out  entering  Into  a  discnssion  of 
tlon,  we  express  the  opinion  tb 
light  of  the  explanatory  proof  thi 
acre  Llndsey  home  was  a  well-ki 
the  sheriff's  sale  of  an  undividi 
in  the  remainder  was  sufficiently 
But,  even  if  this  Is  not  a  sound 
the  objection  will  not  avail  defei 
cause  Ridge  has  shown  himself 
an  undivided  three-fourths,  and 
the  Lindsey  heirs  and  the  claim 
them  he  was  entitled  to  Judgmc 
whole. 

No  material  error  being  discloa 
of  opinion  the  Judgment  should  I 
and  it  Is  so  ordered. 

Affirmed. 

On  Motion  for  Rehearln 

GILL,  C.  J.  In  the  main  opini 
ed  that  the  case  of  Taylor  v.  T 
Tex.  68S,  was  not  in  point  on  t 
tlon  that  a  plaintiff  in  trespass 
is  required  to  plead  specially  th< 
of  a  conveyance  in  his  chain  of 
wishes  to  establish  the  conveys: 
cumstantial  evidence  or  fact  pi 
growing  out  of  circumstances  p 
added  the  comment  that  what  w 
on  the  question  in  that  case  wa 
was  not  mentioned  in  the  syli 
point  decided.  This  comment,  ii 
the  syllabus  is  concerned,  is 
and  the  writer  Is^ow  unable  to 

Digitized  by  LjOOQIC 


TO^ 


SMITH  T.  LANDER. 


19 


the  enror.  We  bHU  think,  howeTcr,  the  point 
wu  not  up  for  decision,  as  the  plaintiff  In 
that  case  undertook  to  plead  his  title  spe- 
daUr.  Nor  was  the  point  up  for  decision 
In  Yancey  ▼.  Norris,  27  Tex.  40,  cited  by 
appellant  in  his  motion.  Mon^omery  v. 
Carlton.  56  Tex.  861,  simply  decides  that  one 
relying  upon  a  parol  gift  of  real  estate  must 
aHege  and  prove  such  facts  as  take  the  con- 
Teyance  out  of  the  statute  of  frauds.  Tay- 
Wi  Case  and  Norris'  Case,  supra,  have  been 
many  times  dted  in  subsequent  decisions, 
and  invariably  followed  upon  the  ques- 
tions actually  decided  therein;  but  In  no 
case  of  which  we  are  aware  have  they  been 
cited  upon  the  point  here  presented,  nor  has 
any  similar  holding  been  made  as  to  proof 
of  a  transfer  from  circumstantial  evidence. 
In  Dailey  v.  Starr,  26  Tex.  564,  the  point 
was  made  by  appellant,  who  had  been  sued 
in  trespass  to  try  title  and  cast  in  the  suit 
The  statement  of  the  case  discloses  that 
plaintill  did  not  plead  his  title  specially, 
bnt  merely  alleged  title  in  himself.  The 
point  was  made  that  the  general  allegations 
did  not  authorize  proof  sustaining  the  ex- 
istence of  a  power  to  execute  one  of  the 
deeds  in  plalntUTs  title.  The  point  was 
ignored  as  unworthy  of  notice,  and  the 
judgment  affirmed.  The  pleadings  and  proof 
admissible  thereunder  in  trespass  to  try 
title  are  governed  by  statute,  and  the  only 
legal  title  required  to  be  pleaded  specially 
is  title  by  limitation.  Ortiz  v.  State  (Tex. 
0!v.  App.)  86  S.  W.  46.  Such  a  title  in  this 
state  does  not  rest  upon  a  presumption  of 
a  deed.  A  compliance  with  the  require- 
ments of  the  statute  vests  title,  though  the 
claimant  might  admit  he  bad  no  other,  and 
laid  no  claim  to  title  by  conveyance.  Our 
statutes  of  limitation  are  statutes  of  repbse, 
:iDd  there  Is  no  kinship  between  them  and 
the  presumption  of  a  deed  inferable  from 
facts  and  circumstances  proven.  The  con- 
tention of  appellant  that  because  of  such 
supposed  analogy  the  latter  must  be  spe- 
cially pleaded  as  in  limitation  cannot  be 
itUowed. 

We  tiave  found  no  reason  to  change  our 
views  upon  any  point  decided  on  the  main 
bearing  of  this  cause.  The  motion  for  re- 
hearing Is  therefore  overruled. 


SMITH  et  aL  v.  LANDER. 

(Court  of  Civil  Appeals  of  Texas.    Jane  7, 

1905.) 

L  Vexdob  and  I'ubchaser— Eabnest  Mokxt 

— ACTIOXa— INSTBUOTIONB. 

Where,  in  an  action  by  a  vendee  to  recover 
earnest  money  paid,  plaintiff  based  his  right  of 
recovery  on  a  written  receipt  dated  May  4, 
3901,  which  was  accepted  by  his  attoVney  trom 
the  vendors  in  lien  of  a  receipt  dated  April 
29th.  ^vhich  was  pleaded  only  as  matter  of  in- 
d'lcement  and  in  explanation  of  the  receipt 
rued  on,  plaintiff  wa<  bound  by  the  latter,  and 


it  was  therefore  error  to  charge  that,  unless 
such  receipt  was  executed  with  plaintiff's  au- 
thority or  was  recognised  and  acted  upon  by 
plaintiff,  then  the  same  was  not  binding  on  him, 
and  he  was  entitled  to  recover  as  a  matter  of 
law  under  the  first  receipt. 
2.  SAin— CoNTBAOT— Bbcach— MxASxmx  or 

Damages. 
The  measure  of  damages  for  breach  of  a 
contract  for  the  sale  of  land  by  a  vendee  Is  the 
difference  between  the  contract  price  and  the 
market  value  of  the  land,  with  interest  there- 
on from  the  date  of  the  breach,  and  not  the 
unpaid  portion  of  the  price,  with  interest  from 
the  date  it  should  have  been  paid. 

[Ed.  Note. — I'^'or  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §{  953-856.] 

Appeal  from  District  Court.  Otiadalupe 
County;  M.  Kennon,  Judge. 

Action  by  F.  B.  Lauder  against  J.  L.  Smith 
and  others.  From  a  judgment  for  plain- 
tiff,  defendants   appeal.     Beversed. 

Behearlng  denied  October  4,  1905. 

Dibrell  &  Moshelm,  for  sppellanta.  Joe. 
L.  Hill  and  Dupree  ft  Pool,  for  appellee. 

NEILL,  J.  The  appellee,  F.  B.  Lander, 
plaintiff  below,  sued  appellants,  J.  L.  Smith, 
H.  R.  Morrow,  E.  B.  Stebblns,  and  J.  M.  Al>- 
bott  defendants  below,  to  recover  $1,100,  with 
interest  from  May  15,  1901,  paid  by  plaintiff 
to  defendants  as  earnest  money  to  close 
the  sale  of  10  acres  of  land  situated  in  Jef- 
ferson county,  Tex.,  to  be  sold  and  convey- 
ed by  them  to  plaintiff  according  to  the 
terms  of  certain  receipts  for  said  earnest 
money,  executed  by  defendants,  hereinafter 
described.  Plaintiff  bases  his  right  of  re- 
covery of  the  money  on  the  allegation  that 
the  title  to  the  land  was,  according  to  the 
terms  of  the  receipt  of  May  4,  1901,  to  be 
perfect,  or  to  be  made  perfect  and  satisfac- 
tory to  liis  attorney,  or  the  money  refunded 
to  him  by  defendants;  that  they  were  to 
furnish  him  an  abstract  of  title;  and  that 
such  abstract  furnished  him  by  them  was 
not  perfect  and  satisfactory  to  his  attorney, 
nor  made  perfect  and  satisfactory  to  him. 
The  defendants  answered.  In  substance,  that 
they  furnished  plaintiff  with  an  abstract  of 
the  title  to  the  land  in  question  which  show- 
ed a  perfect  title  thereto,  and  that  plaintiff 
and  his  attorneys  were  In  fact  satisfied  with 
the  title,  and  that  it  was  perfect,  but  express- 
ed their  dissatisfaction  thereto  in  bed  faith, 
for  the  purpose  of  assisting  plaintiff  not  to 
take  the  land,  as  land  values  were  on  the 
decline,  and  that  for  this  reason  alone  the 
plaintiff  refused  to  take  the  land,  and  that 
therefore  they  were  entitled  to  retain  the 
$1,100  sued  for,  and  to  recover  of  the  plain- 
tiff the  further  sum  of  $9,900,  which  they 
pleaded  In  reconvention,  as  the  balance  of 
the  purchase  price  agreed  to  be  paid  by  plain- 
tiff to  them  for  the  land,  as  shown  by  the 
receipts  referred  to.  The  case  was  tried  be- 
fore a  Jury,  and  the  trial  resulted  In  a  Judg- 
ment in  favor  of  plaintiff  for  the  amount 
sued  for. 


Digitized  by 


Google 


88  BOTJTHWBSTBBM  RBPOBTBBi 


CTex. 


It  to  nndlspnted  tbat  on  the  29tb  day  of 
April,  1901,  the  plaintiff  paid  defendants 
$1,100  In  cash  under  an  agreement  between 
them  evidenced  by  the  following  receipt: 
"$1,100.00  Beaumont,  Tex.,  April  28,  1901. 
Received  from  F.  B.  Lander,  trustee,  eleven 
hundred  dollars,  being  a  part  of  the  purchase 
money  to  close  the  sale  of  one  10-acre  tract 
of  land  situated  on  the  Lewis  tract  In  the 
west  end  of  the  south  half  of  the  3.  W.  Bul- 
lock survey,  In  Jefferson  county,  Texas,  more 
fully  described  as  lot  No.  6  (six)  in  Tread- 
well  ft  Hanson's  subdivision  of  said  survey, 
at  the  total  purchase  price  of  eleven  thou- 
sand dollars.  The  terms  of  payment  being 
$1,100.00  cash  in  band,  the  receipt  of  which 
to  hereby  acknowledged,  and  the  balance  of 
ninety-nine  hundred  dollars  to  be  paid  with- 
in five  days  after  abstract  of  title  Is  furn- 
ished by  seller.  The  title  to  be  satisfactory 
to  attorneys  of  F.  B.  I^ander,  trustee,  or 
this  eleven  hundred  dollars  here  paid  as  part 
of  purchase  money  is  to  be  refunded  to 
party  paying  same  as  aforesaid.  Deed  to 
land  to  be  made  at  expense  of  grantor;  ab- 
stract to  be  made  at  exi>ense  of  grantor. 
Witness  our  hands  29th  day  April,  1901. 
[Signed]  J.  L.  Smith.  H.  R.  Morrow.  J.  M. 
Abbott.  B.  M.  Stebblns."  It  is  also  nndls- 
puted  that  within  the  time  specified  in  the 
receipt  the  defendants  furnished  to  plaintiff  an 
abstract  of  title,  which,  being  by  him  placed 
in  the  hands  of  and  examined  by  his  attor- 
ney, was  by  said  attorney  pronounced  In- 
complete and  InsufBclent  to  base  a  correct 
opinion  upon  as  to  the  title  to  the  land.  He 
therefore  declined  to  approve  the  title,  and 
so  notified  the  plaintiff,  whereupon,  on  May 
3,  1901,  the  plaintiff  vn:«te  bis  attorney  in- 
structing him  to  take  the  abstract  to  Beau- 
mont at  once,  and  lay  the  same  before  the 
defendants,  and  request  of  them  a  com- 
plete abstract  showing  a  perfect  title  to  the 
land.  Upon  receiving  such  instruction  the 
attorney  went  to  Beaumont  and  informed 
defendants  that  the  abstract  was  not  com- 
plete and  did  not  show  a  perfect  title  to  the 
land,  and  informed  them  that  he  would  have 
to  have  a  complete  abstract,  properly  certi- 
fied to,  before  he  would  attempt  to  give  an 
opinion  on  the  title,  and  that  it  would  be 
necessary  for  him  to  have  further  time  to 
examine  a  complete  abstract,  and  they  would 
have  to  execute  a  new  agreement,  giving 
him,  as  attorney  for  plaintiff,  further  time 
in  which  to  examine  the  title  after  fur- 
nishing a  complete  abstract  Defendants 
agreed  to  this,  and  on  May  4,  1901,  the  fol- 
lowing instrument  was  executed  by  them 
and  delivered  to  the  attorney  for  plaintiff: 
"$1,100.00  Beaumont,  Texas,  May  4,  1901. 
Received  from  F.  B.  Lander,  trustee,  of  Vic- 
toria, Texas,  the  snm  of  eleven  hundred  doU 
lars,  earnest  money,  to  close  sale  to  one  10- 
acre  tract  of  land  in  the  west  end  of  the 
south  half  of  J.  W.  Bullock  survey,  of  Jeffer- 


son county,  Texas,  more  fully  described  as 
lot  6  in  Treadwell  ft  Hanson's  subdivision 
of  200-acre  tract,  said  survey,  at  the  total 
price  of  eleven  thousand  dollars.  Terms  of 
payment  being  eleven  hundred  dollars  cash, 
receipt  of  which  to  hereby  acknowledged, 
and  $9,900.00  to  be  paid  within  5  days  after 
receipt  of  abstract  by  purchaser.  Title  to 
be  perfect,  or  to  be  made  perfect  and  sat- 
isfactory to  attorneys  of  purchaser,  or  tbto 
earnest  money  to  be  refunded  to  said  par- 
chaser.  Deed  at  expense  of  sellers.  Ab- 
stract of  title  of  said  land  at  expense  of 
sellers.  Taxes  to  be  paid  for  1901  by  sellers, 
or  sattofactory  arrangement  made  to  pur- 
chaser. [Signed]  J.  L.  Smith,  Agent  for 
H.  R.  Morrow.  J.  M.  Abbott.  B.  M.  Steb- 
blns. J.  L.  Smith."  This  instrument,  plain- 
tiff alleged  in  hto  petitloh,  was  executed 
in  lien  of  the  first  receipt,  and  it  to  upon  it, 
the  allegations  as  to  the  first  being  made 
merely  as  matters  of  inducement,  he  bases 
his  action.  Another  abstract  was  furnished 
plaintiff  by  the  defendants,  which  he  claims 
was  not  perfect  or  made  perfect  to  the  satis- 
faction of  his  attorney;  and  there  is  evi- 
dence tending  to  show  that  it  was  not. 
There  to  also  evidence  tending  to  prove  tbat 
such  abstract  showed  a  perfect  title,  or  one 
capable  of  being  made  perfect  to  the  satis- 
faction of  plaintiff's  attorney,  and  tbat  bis 
attorney  rejected  the  title  for  the  purpose  oC 
aiding  him  in  avoiding  hto  contract  with 
defendants,  evidenced  by  the  writing  last 
referred  to. 

After  summarizing  the  pleadings,  the  court 
in  the  first  paragraph  of  its  charge  instmc- 
ted  the  Jury  as  follows :  "You  are  first  to  de- 
termine whether  or  not  the  instrument  dated 
Msy  4,  1901,  in  the  form  of  a  receipt,  and 
which  is  made  the  basis  of  plalntifrs  action, 
was  executed  by  the  antbority  of  the  plain- 
tiff.  Lander.    If   a   former   agreement    had 
been  made,  and  the  abstract  furnished   by 
the  defendants  under  that  agreement  was  de- 
clared by  the  plaintiff's  attorneys  to  be   in- 
complete, and  Mr.  Pool,  one  of  the  plain- 
tiff's attorneys,  was  directed  by  the  plaintiff 
to    inform    defendants    of    this    fact,    and 
authorized  to  obtain  further  time  for   the 
examination  of  the  title,  and  that  the  paper 
dated  May  4,  1901,  was  written  in  tiie  prea^ 
ence  of  Pool  and  at  his  dictation,  and  said 
paper  was  subsequently  recognized  and  acted 
upon  by  the  plaintiff,  then  such  paper  would. 
in  law  be  the  act  of  the  plaintiff,  and  would 
be  binding  upon  him  as  if  he  had  signed  the 
same  himself.    On  the  other   hand,  if    the 
paper  of  date  May  4,  1901,  was  not  executed 
by  the  authority  of  the  plaintiff,  you  -w^in 
proceed  no  further  in  considering  the  facts, 
but,  in  that  event,  you  wUl  find  a  verdic-t 
for  the  plaintiff  against  the  defendant    fop 
the  sum  of  $1,100,  with  interest  at  the  rate 
of  6  per  cent  per  annum  fi:om  the  15tb  day 
of  May,  1901."    The  succeeding  portion   of 
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tiie  charge  instrncted  the  Jnry  as  to  the  law 
in  the  event  they  shonld  find  that  the  paper 
dated  May  4,  1901,  was  executed  by  the 
uthority  of  plaintiff.  It  is  not  necessary 
for  ns  to  repeat  that  part  of  the  charge ;  but 
-vre  will  say  that.  In  Tlew  of  another  trial,  we 
believe  It  correctly  presents  all  the  law  of 
the  case,  except  as  to  the  measure  of  dama- 
ges in  the  event  of  a  breach  of  the  contract 
bj  plaintiff,  made  by  the  pleadings  and  evi- 
dence. That  portion  quoted  from  the  first 
paragraph  of  the  court's  charge  is  assigned 
la  error ;  and  to  our  minds.  It  is  clear  that 
the  assignment  is  well  taken.  It  is  seen 
from  our  statement  of  the  case  tiiat  the 
writlDg  of  May  4th  was  in  lieu  of  the  one 
of  April  29th,  and  that  plaintiff  based  his 
ri^t  of  recovery  upon  It  alone:  the  first 
writing  being  pleaded  only  as  a  matter  of 
bidacement,  or  in  explanation  of  the  last 
There  can  be  no  higher  recognition  of  or 
effectual  acting  upon  an  instrument  than 
for  one,  as  Is  done  in  this  case,  to  base  his 
action  or  right  of  recovery  upon  It  So, 
from  his  own  pleadings  and  the  undisputed 
evidence.  It  la  seen  that  the  instrument  of 
May  4tb  was  written  at  the  instance  of 
plaintiS'fl  attorney,  and  was  subsequently 
ratlSed  and  acted  upon  by  the  plaintiff  him- 
aelf.  Therefore  the  portion  of  the  charge 
referred  to  submitted  as  an  issue  a  matter 
about  which  there  was  no  controversy  be- 
tween the  parties,  making  a  writing  other 
than  the  one  upon  which  plaintiff  grounded 
his  action,  pleaded  only  as  Inducement  and 
Id  explanation  of  the  one  really  sued  upon, 
the  basis  of  recovery,  thereby  eliminating 
entirely  appellants'  defense,  as  well  as  theli 
cross-action  upon  the  contract  set  out  in  the 
tartmment  of  May  4, 1901,  upon  which  plain- 
tiff's suit  was  brought  and  upon  which  de- 
fendants based  their  cross-action  for  dama- 
ges. This  errw  requires  a  reversal  of  the 
lodgment 

Hie  measure  of  damages  for  the  breach 
of  contract  for  the  sale  of  the  land  by  the 
Tendee  is  the  difference  between  the  con- 
tract price  the  vendor  was  to  receive  and 
the  market  value  of  the  land,  with  Interest 
thereon  from  the  date  of  the  breach.  Eemp- 
ner  v.  Heldenheimer,  65  Tex.  591 ;  3  Sedgw. 
Dam.  (8th  Ed.)  I  1023;  Suth.  on  Dam.  (2d 
Ed.)  I  569.  Therefore  we  think  the  court 
erred  in  Instructing  the  Jnry,  although  de- 
fendants may  have  tendered  plaintiff  a 
deed.  In  the  event  they  found  in  favor  of  de- 
fendants on  their  plea  of  reconvention,  they 
wonld  be  entitled  to  recover  the  sum  of  $9, 
900,  with  interest  at  the  rate  of  6  per  cent 
from  the  time  they  may  have  found  that  sum 
should  have  been  paid  by  plaintiff  under  the 
contract 

Tor  reason  of  the  error  pointed  out  in  the 
Crst  paragraph  of  the  court's  charge,  the 
Jo'lgment  is  reversed,  and  the  cause  te- 
tnandod- 


SAN  ANTONIO  ft  A.  P.  BY.  CO.  v.  BDENS 

et  al. 
(Court  of  Civil  Appeals  of  Texas,  April  8,  1906. 
On  Rehearing,  Oct  S,  1905.) 

1.  Eailboads— Noxious  Weeob  on  Eight  or 
Wat. 

With  respect  to  Johnson  grass  growing  up- 
on its  right  of  way,  a  railroad  company  owes  no 
duty  at  common  law  to  the  owner  of  adjoining 
property,  except  to  refrain  frmn  actively  con- 
veying the  noxious  seed  to  such  premises. 

2.  Save  —  Recovebt  or  Damages  —  Nbou- 

OBRCE. 

Under  Act  April  18,  1901  (Acts  27th  Leg. 
p.  283),  making  it  unlawful  for  any  railroad 
company  to  permit  Johnson  grass  to  go  to  seed 
on  its  right  of  way,  and  giving  to  any  owner  of 
contiguous  land  injured  thereby  his  action  for 
damages  and  a  penalty,  damages  may  be  re- 
covereid  without  proof  of  negligence. 

On  Behearing. 

8.  Bailboadb-^ohnson  Gbass  on  Eight  or 
Wat. 
Under  Act  April  18,  1901  (Acts  2Tth  Leg. 
p.  283),  making  it  unlawful  for  any  railroad 
company  to  permit  Johnson  grass  to  go  to  seed 
on  its  right  of  way,  and  giving  to  any  owner  of 
contiguous  land  injured  thereby  bis  action  for 
damages  and  a  penalty,  providing,  however,  that 
if  the  owner  is  shown  to  have  permitted  the 
grass  to  go  to  seed  upon  his  land  that  act  shall 
constitute  defense  to  the  action,  the  owner  can- 
not recover  where  the  grass,  communicated  to 
his  land  from  seed  from  the  company's  right  of 
way  was  permitted  by  him  to  mature. 

Appeal  from  De  Witt  County  C!ourt; 
Ohas.  A.  Sumners,  Judge. 

Action  by  Arthur  Burns  and  others  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Beversed  on  rehearing, 
and  judgment  rendered  for  defendant  in  ac- 
cordance with  the  decision  of  the  Supreme 
Court  (87  S.  W.  1144)  on  certified  questions. 

Proctors,  for  appellant  Davidson  &  Bai- 
ley, for  appellees. 

GILL,  J.  On  August  5,  1902,  the  appel- 
lees brought  this  suit  against  the  railway 
company  to  recover  damages  for  injury  to 
their  lands  alleged  to  have  been  due  to  the 
negligence  of  the  defendant  in  permitting 
Johnson  grass  to  go  to  seed  on  its  right  of 
way  and  permitting  its  communication  to 
plaintiffs'  land  by  the  fiow  of  the  surface 
water  from  the  right  of  way  thereon.  They 
also  sought  to  recover  the  penalty  prescribed 
by  the  legislative  act  of  April  18,  1901, 
familiarly  known  as  the  "Johnson  Grass 
Statute."  The  defendant  answered  by  gen- 
eral denial,  and  specially  pleaded  that  it 
owned  in  fee  simple  its  right  of  way  through 
and  contiguous  to  plaintiffs'  land,  and  that 
It  had  carefully  and  skillfully  constructed 
and  maintained  its  road  in  compliance  with 
the  statutes.  A  trial  before  the  court  with- 
out a  Jury  resulted  in  a  Judgment  for  plain- 
tiffs for  $750,  from  which  the  defendant  has 
appealed.  ^  i 
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Plaintiffs  are  the  owners  of  a  660-acre 
tract  of  land,  through  which.  In  1887,  the 
defendant  acquired  a  right  of  way  In  fee 
simple  and  constructed  Its  road  thereon. 
Shortly  after  the  completion  of  the  road 
Johnson  grass  appeared  on  Its  right  of  way, 
and  has  been  growing  thereon  erer  since. 
It  was  not  placed  thereon  by  the  procure- 
ment of  the  railway  company,  nor  is  It  specif- 
ically shown  by  what  means  the  seed  were 
first  brought  upon  the  right  of  way.  It  la 
made  to  appear,  however,  that  a  number  of 
years  ago,  and  before  the  noxious  qualities 
of  the  plant  were  known  in  that  section  of 
the  country,  it  was  extensively  sown  in  De 
Witt  coimly  for  hay  and  forage.  Since  that 
time  there  has  been  an  eCTort,  more  or  less 
general,  to  get  rid  of  it  It  is  undisputed 
that  its  presence  upon  land  seriously  affects 
the  value  for  purposes  of  cultivation,  as  its 
growth  is  rank  and  persistent,  and  it  is 
very  difficult  to  eradicate.  At  the  time  of 
which  complaint  is  made,  plaintiffs  were 
the  owners  and  in  possession  of  about  130 
acres  of  land  within  the  larger  tract  above 
referred  to.  This  smaller  tract  had  been 
reduced  to  cultivation.  Torty  acres  of  it 
lay  on  the  east  side  of  defendant's  right  of 
way,  and  00  acres  on  the  west  side.  The 
entire  130-acre  tract  sloped  to  the  west,  so 
that  according  to  the  natural  lay  of  the  land 
the  surface  water  that  fell  on  the  east  side 
flowed  over  the  defendant's  right  of  way, 
and  thence  over  the  90  acres.  The  right  of 
way  through  this  tract  consists,  since  the 
construction  of  the  road,  partly  of  a  cut 
and  partly  a  fill.  When  the  road  was  con- 
structed a  ravine  which  ran  westwardly 
through  the  land  was  bridged  by  the  com- 
pany, and  at  another  depression  a  sufficient 
culvert  was  put  in.  Both  the  culvert  and 
ravine  discbarge  the  surface  water  from 
the  40-acre  tract,  and  from  the  right  of  way 
onto  the  00-acre  tract,  but  In  no  greater 
quantities  than  flowed  thereon  before  the 
construction  of  the  road.  But,  whereas,  be- 
fore the  construction  of  the  road  it  did  not 
flow  in  a  confined  stream  at  the  point  where 
the  culvert  was  placed,  it  now  does.  Along 
the  roadbed,  through  plaintiffs'  land,  de- 
fendant has  made  shallow  ditches  which 
conduct  to  the  culvert  and  to  the  ravine 
under  the  bridge  the  water  which  falls  on 
the  right  of  way.  The  trial  court  found  up- 
on sufficient  evidence  that  no  water  which 
flowed  over  or  across  plaintiffs'  land  came 
from  elsewhere  than  the  40-acre  tract  to  the 
east  or  from  defendant's  right  of  way.  The 
ditches  and  drains  of  defendant  were  prop- 
erly constructed  and  maintained,  and  negli- 
gence is  not  averred  in  this  respect  The 
ditches  are  complained  of,  however,  as  the 
cause  of  the  seeds  being  carried  to  the  90- 
acre  tract,  and  the  testimony  of  plaintiffs 
shows  that  there  was  no  Johnson  grass  on 
the  tract  until  after  it  appeared  on  the  right 
of  way,  and  that  it  first  appeared  on  their 
land  along  the  ditch  and  ravina    It  waa 


also  shown,  however,  that  the  grass  had  in- 
vaded the  40-acre  tract,  and  damages  were 
allowed  therefor,  although  it  was  undisput- 
ed that  it  lay  higher  tlian  the  right  of  way, 
and  that  no  water  from  the  right  of  way 
did  or  could  flow  over  it    The  court  after 
finding  that  the  culvert  and  drains  had  been 
properly    constructed,    held    that    to   allow 
the  Seeds  of  the  Johnson  grass  thus  to  be 
communicated  to  plaintiffs'  land  was  negli- 
gence, and  upon  that  theory  he  based  bis 
judgment    The    statutory    penalty    prayed 
for  was  not  allowed;    the  court  stating  iu 
his  judgment  as  well  as  his  conclusions  of 
fact  and  law,  that  the  plaintiffs  had  aban- 
doned their  action  under  the  statute,  and  re- 
lied alone  upon  their  action  at  common  law. 
The  judgment  Is  assailed  on  the  ground 
that  the  facts  are  insufficient  to  sustain  it 
on  the  theory  upon  which  it  is  based,  and 
we  are  of  opinion  the  assignment  is  meritori- 
ous.   The  facts  show  and  the  court  finds 
that  the  grass  appeared  on  the  right  of  way 
without    the    procurement    of    defendant 
What  its  common-law  duty  was  in  such  a 
situation  is  fortunately  already  settled   in 
this  state.    The  authorities  are  reviewed  by 
Justice  Williams  In  Railway  Co.  v.  Oakes, 
94  Tex.  162,  58  8.  W.  999,  62  L.  R.  A.  293. 
86    Am.    St    Rep.    835.    That    case    arose 
prior  to  the  act  of  April  18,  1901  (Acts  27th 
Leg.  p.  283),  and  the  cause  of  action  neces- 
sarily was  predicated  upon  the  common  law. 
The  complaint  was  that  the  company  had 
planted  Bermuda  grass  on  its  embankments ; 
that  it  was  detrimental  to  agricultural  lands, 
and  had  been  by  the  company  negligently 
permitted    to    spread    upon    the    adjoining 
lands    of    complainants,    to    their    damage. 
The  court  laid  down  the  rule  that  as  the 
planting  of  the  grass  upon  the  right  of  way 
was  not  in  itself  unlawful,  no  action  would 
lie  unless  it  was  shown  to  have  been   an 
unjustifiable  use  of  its  property,  and  it  vras 
held  under  the  facts  that  the  exercise  of  due 
care  was  a  defense  to  the  action  in  any 
event    In  determining  the  questions  arising 
in  that  case,  the  court  saw  proper  to  review 
the  authorities  at  considerable  length,  and 
incidentally   those  dealing  with  the  rights 
and  duties   of   landowners   with   respect    to 
noxious    plants    accidentally    or    naturally 
growing  upon  their  lands,  and  not  purposely 
planted  there  by  the  owner.    Upon  this  point 
it  was  held  that  the  owner  of  the  land.   In 
such  cases,  owed  to  his  neighbor  no  active 
duty ;   railway  companies  being  placed  upon 
the  same  footing  as  other  owners  of  lands. 
It  is  therefore  clear  that  aM  the  railway 
company  owed  the  plaintiffs  no  duty,  nnder 
the  facts,  except  to  refrain  from  actively 
conveying   the   noxious  seeds  to   plalntlflfs' 
premises,   and  the  uncontroverted  evidence 
showed  it  was  g^uilty  of  no  such  acts,    the 
judgment   cannot    be   sustained   under    the 
common   law.    Of  course,   if  the   company 
had  wrongfully  diverted  surface  water    up- 
on plaintiffs'  land  to  their  injury,  it  would 
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hare  been  liable  for  tbe  proximate  con- 
seqoencea,  and  It  may  be  tbat  one  of  tbe 
elements  of  damage  would  in  mch  case  bare 
been  tbe  injury  resnltlng  from  tbe  transfer 
of  tbe  noxious  seeds  by  that  means.  Bat 
no  8ucb  case  Is  made,  and,  indeed,  it  iB 
doubtful  if  the  pleadings  are  susceptible  of 
being  construed  as  averring  a  negligent  con* 
stniction  of  the  ditches  and  culverts,  or  ao 
unlawful  turning  of  the  surface  water  upon 
plaintiffs'  land.  In  any  event  the  facts  do 
not  establish  such  a  case.  For  the  reasons 
given  the  Judgment  must  be  reversed. 

Appellant  contends  that  It  Is  entitled  to 
bare  the  Judgment  here  rendered  in  its  favor, 
predicating  the  contention  on  tbe  waiver  of 
the  plaintiffs  of  tbe  statutory  action.  Tbe 
action  as  brought  would  have  authorized  a 
JnlgmeDt  under  the  statute  if  supported  by 
the  evidence.  Appellant  contends  tbat  tbe 
plaintiffs'  rights  under  tbe  statute  were 
abandoned  upon  the  trial,  because  the  de> 
fense  was  established  that  plaintiffs  also 
permitted  Johnson  grass  to  seed  upon  their 
lands.  Appellees  contend  tbat  they  sought  to 
sustain  their  action  under  the  rules  of  the 
common  law,  and  did  not  contend  they  were 
entitled  to  a  Judgment  under  tbe  statute, 
because  at  the  time  of  the  trial  the  constitu- 
tlonailty  of  the  act  was  seriously  doubted, 
sod  the  case  of  Railway  v.  May,  24  S.  C.  638, 
48  U  EA.  971,  in  which  the  question  was 
made  was  then  pending  and  undetermlne<1 
io  the  Supreme  Ck>urt  of  tbe  United  States. 
Whidi  of  these  reasons  controlled  plaintiffs 
in  walTlng^  their  right  under  the  statute  tbe 
record  does  not  disclose.  The  act  in  question 
makes  it  unlawful  for  any  railway  company 
to  penult  Johnson  grass  to  go  to  seed  on  Itii 
right  of  way,  and  gives  to  any  owner  of 
condguons  land  injured  thereby  bis  action 
for  damages,  and  a  penalty  of  $25.  It  is 
provided,  however,  that,  if  the  owner  is 
shown  to  have  permitted  the  grass  to  go  to 
seed  upon  his  land,  that  fact  shall  constitute 
a  defense  to  the  action.  Acts  27th  Leg.  p. 
2S3.  It  is  clear  that  under  these  provisions 
a  contiguous  owner  might  recover  the  pen- 
alty, although  be  had  as  yet  suffered  no 
damage:  This  portion  of  the  statute  was 
manifestly  designed  to  enable  the  owner  to 
abate  the  threatened  danger  before  the  dam- 
age aocmed.  If  the  suit  is  for  damages 
already  suffered,  they  may  be  recovered  wlth- 
ont  proof  of  negligence.  In  this  respect  the 
rule  of  tbe  common  law  is  changed. 

As  regards  the  penalty,  the  person  com- 
plaining may  ask  for  it  or  not,  as  he  chooses. 
This  to  oae  mlnda  is  clearly  the  meaning  of 
the  Btatnta.  As  regards  the  recovery  of 
damages,  it  dispenses  with  the  necessity  of 
;»t>of  of  n^llgence,  and  as  it  Is  a  part  of  the 
gmenil  law  of  the  land  it  seems  to  us  a  suit 
brought  for  damages  upon  allegations  of  fact 
bringing  tbe  case  within  tbe  act  would  invoke 
Its  application,  notwithstanding  the  pleader 
may  have  made  no  reference  to  the  act.  If 
in  sodi  ■  case  the  plaintiff  erroneously  con- 


cedes that  the  facts  do  not  invoke  tbe  statute, 
and  that  he  must  recover  upon  some  other 
principle  of  law,  «nd  tbe  trial  court  follows 
the  invited  error  and  renders  Judgment 
against  the  plaintiff,  he  will  not  be  heard  to 
complain.  But  if  tbe  trial  court  renders  a 
Judgment  In  bis  favor,  which  is  responsive 
to  the  pleadings  and  supported  by  tbe  evi- 
dence. It  is  Immaterial  whether  the  court 
was  actuated  by  tbe  wrong  reason  advanced 
by  plalutlfTs,  or  gives  a  right  reason,  not- 
withstanding the  erroneous  theory  so  ad- 
vanced. It  is  a  common  thing  for  a  right 
Judgment  to  be  aCBrmed,  though  the  party 
seeking  to  sustain  it  urges  an  erroneous 
theory,  and  the  trial  court,  in  giving  a  reason 
for  his  conclusion,  fell  into  a  like  error.  To 
put  it  another  way :  If  the  statute  did  not 
exist,  but  its  substance  as  it  now  stands  was 
a  part  of  tbe  common  law,  tbe  plaintiffs' 
Judgment  might  stand  here,  however  errone- 
ous tbe  reasons  upon  which  either  they  or 
the  trial  court  .may  have  proceeded,  if  tbe 
pleadings  and  the  facts  sustained  it.  As 
tbe  statute  but  substitutes  another  rule  for 
the  common-law  rule,  the  case  is  not  differ- 
ent from  tbe  one  supposed.  In  waiving  the 
application  of  the  statute,  they  abandoned  no 
part  of  their  pleadings,  except  the  prayer 
for  the  penalty;  and  upon  another  trial  up- 
on the  pleadings  as  they  stand  they  may, 
without  proof  of  negligence,  recover  Judgment 
for  their  damages,  if  the  other  facts  should 
Justify  it  In  this  view  of  tbe  case  tbe 
Judgment  might  be  affirmed,  but  for  the  fact 
that  the  statute  provides  for  a  specific  de- 
fense, and  we  are  unable  to  say  that  in  pre- 
paring the  case  for  appeal  or  in  the  conduct 
of  the  case  below  tbe  appellants  may  not 
have  been  Influenced  by  tbe  waiver  of  plain- 
tiffs to  omit  the  facts  upon  that  point  For 
this  reason,  the  cause  is  remanded  for  an- 
other trial.  In  view  of  this  order,  it  is 
necessary  to  pass  upon  another  point 

Appellant  contends  that  under  the  statu- 
tory proviso  no  one  can  sustain  tbe  action 
who  has  allowed  the  grass  to  seed  upon  bis 
own  land;  and  this,  though  the  grass  thus 
allowed  to  seed  was  communicated  by  the 
wrong  of  tbe  company.  We  arc  unable  to 
concur  in  this  construction.  It  seems  to  us 
the  more  reasonable  view  of  the  matter  is 
that  the  Legislature  intended  to  preclude 
those  who  were  engaged  In  the  cultivation 
of  Johnson  grass,  or  who  allowed  it  to  go  to 
seed  upon  their  land,  when  brought  there 
from  other  causes  than  tbe  fault  of  the  com- 
pany. This  view  is  strengthened  by  the 
fact  tbat  the  cause  of  action  for  the  penalty 
may  accrue  before  the  noxious  seeds  are 
communicated  to  tbe  land  of  the  contiguous 
owner.  So,  also,  may  he  sue  for  damages 
immediately  upon  the  appearance  of  the 
grass  upon  his  land ;  and  we  do  not  think 
he  would  lose  his  cause  of  action  by  there- 
after allowing  the  grass  thus  wrongfully 
communicated  to  go  to  seed.  The  statute 
does  not  deprive  private  landowners  of  the 
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right  to  raise  Johnson  grass,  nor  impose  up- 
on those  growing  It  any  higher  duty  than 
that  imposed  by  the  common  law.  It  does  de- 
clare, however,  that  one  who  either  purposely 
or  by  inaction  allows  it  to  seed  upon  his 
premises  cannot  recover  against  a  railway. 
Indeed,  it  would  seem  that  this  defense 
would  be  as  effective  against  the  common- 
law  action  as  against  one  brought  strictly 
under  the  statute.  But  if  the  owner,  not 
wishing  to  raise  Johnson  grass,  finds  bis 
lands  set  with  it  by  the  wrong  of  a  railway 
company,  he  may  have  his  action  against  the 
company  for  the  decreased  value  of  his  land ; 
and  this,  though  be  may  conclude  that  it  is 
cheaper  and  wiser  to  let  the  grass  grow  and 
reap  it  for  forage  than  to  undertake  its 
eradication. 

For  the  reasons  given,  tbe  Judgmoit  Js 
reversed,  and  the  cause  remandedL 

Beversed  and  remanded. 

On   Bebearinf. 

OILL,  C.  J.  Tbe  controlling  questions  In 
this  case  were  certified  to  tbe  Supreme 
Court  and  the  answers  are  conclusive  of  the 
rights  of  appellees  under  the  undisputed 
facts.  The  motion  for  rehearing  is  therefore 
granted,  our  order  remanding  the  cause  is 
set  aside,  and  judgment  here  rendered  for 
appellant 


HUTCHENS  V.  ST.  LOUIS  S.  W.  BY.  CO. 

(Court  of  Civil  Appeals    of    Texas.    Jul;    1, 

1905.) 

1.  Tbiai,  —  DiBKCTIOn  OF  Vebdici  —  Whkr 
Pbopeb. 

To  warrant  the  court  in  withdrawing  a 
case  from  the  jury,  the  evidence  must  be  of  such 
a  character  that  there  Is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent.  Dig.  Trial,  |  332.) 

2.  Bailboads— Injuby  to  Pebsor  or  Track 

— NEGLIQENCB— QUESTIOR    FOB   JUBT. 

Where,  in  an  action  against  a  railway  com- 
pany for  negligently  killing  a  person  on  its 
track,  the  jury  are  warranted  in  finding  that  de- 
cedent was  killed  by  a  train,  that  the  servants 
operating  it  were  negligent,  that  such  neglif;ence 

Sroximately  caused  decedent's  death,  and  that 
e  was  free  from  contributory  negligence,  the 
court  cannot  direct  a  verdict  for  dttendant,  but 
must  submit  the  case  to  the  jury. 
8.  Same— BtJBDEN  op  Pboof. 

In  an  action  against  a  railway  company  for 
negligently  killing  a  person  on  its  track,  plain- 
tiff must  show  negligence  on  the  part  of  the 
employ^  in  charge  of  the  train  which  killed  de- 
cedent 

[Ed.  Note. — ^For  cases  in  point  see  vol.  41, 
Cent  Dig.  Bailroads,  g  1342.] 

4.  Same— Licensee— Evidence. 

Where  one  is  walking  along  a  pathway  on  a 
railroad  right  of  way  habitually  used  by  the 
public,  with  the  knowledge  of  the  ofiBcers  and 
agents  of  the  company,  a  jniy  is  warranted  in 
finding  that  he  is  a  licensee. 

[Ed.  Note. — For  esses  in  point  see  vol.  41, 
Cent.  Dig.  Bailroads,  U  1228,  1228J 


6.  Sahb— Durr  or  Sbbtartb  in  Chabob  or 

TSAIRS. 

Where  one  walking  on  a  railroad  company's 
right  of  way  is  a  licensee,  it  is  the  duQr  of  those 
operating  trains  to  keep  a  lookout  to  discover 
him,  80  as  to  avoid  injuring  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Gent  Dig.  Bailroads,  {{  1236,  1261.] 

6.  Saub— Cortbibxttobt  Nboligemce. 

A  licensee  on  a  railroad  right  of  way  is  not 
as  a  matter  of  law  guilty  of  contributory  negli- 
gence in  being  there. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Bailroads,  iS  1286,  12^7.] 

7.  Same— Questions  pob  Jitbt. 

Evidence,  in  an  action  against  a  railway 
company  for  the  killing  of  a  person  on  its 
tracks  by  being  struck  by  a  train,  examined,  and 
held  to  require  the  submission  to  the  jury  of 
the  question  of  the  company's  negligence  and 
decedent's  contributory  negligence. 

Appeal  from  District  Court  Collin  County  ; 
J.  M.  Pearson,  Judge. 

Action  by  Ola  Hutehens  against  tbe  St. 
Louis  Southweston  Bailway  Company. 
From  a  judgment  for  defendant  plaintiff 
appeals.    Beversed. 

Behearlng  denied  October  7,  1905. 

This  suit  was  brought  by  appellant  Ola 
Hutehens,  for  herself  and  as  next  friend  of 
ber  minor  children,    against    tbe    appellee 
railway  company,   to   recover  damages  for 
the  negligent  killing  of  her  bnsband,  John 
Hutehens,  by  the  cars  of  appellee.    There 
was  an  answer  by   appellee,   consisting  of 
general  denial  and  plea  of  contributory  neg- 
ligence.   When  plaintiff  closed  her  case,  tbe 
court    upon   motion   of   defendant   railway 
company,  instructed  the  jury  to  find  for  de- 
fendant   which    they    did.    Judgment   was 
duly  entered  for  defendant  and  plaintiff  per- 
fected an  appeaL    John  Hutehens  was  killed 
on  the  night  of  January  26,   1802.    When 
found  the  next  day,  he  was  east  of  Wylie, 
and  lying  on  tbe  south  side  of  and  near  de- 
fendant's track,  with  his  feet  in  three  or 
four  feet  from  the  end  of  the  cross-ties.    The 
deceased,  Hutehens,  had  a  piece  of  oak  wood 
in  his  head  just  above  tbe  ear  and  extend- 
ing into  his  head.    The  piece  of  wood  was 
about  four  inches  long,  and  one  by  three- 
fourths  of  an  inch  in  size.    There  was  a 
bruise  on  his  body  near  his  hack  and  side,  and 
on  the  same  side  the  splinter  was  in  his  head. 
There  were  no  other  wounds  on  tbe  body. 
It  would  have  taken  considerable  force  to 
have  driven  tbe  stick  in  Hutehens'  head  as 
it  was.    A  physician  examined  to  see  if  there 
were  any  bones  broken,  and  did  not  find  any. 
The  bruises  on  his  back  could  have  been 
made  by  falling  against  the  ties.    The  splin- 
ter was  a  piece  of  oak  wood  painted  black 
on  two  sides,  about  tbe  color  of  side  boards 
to  an  engine.    On  the  night  that  Hutehens 
was  killed  George  DUlard  went  with  him  to 
Cotton  Belt  Depot  and  while  there  Dlllard 
saw    an    engine    headed   east.    This   engine 
had  its  pilot  smashed,  and  the  right  running 
board  was  broken  down.    The  board  on  the 
right  hand  looked  like  it  was  smashed  in  the 
middle.    This  was  a  freight  euglna    Aa  Dll- 


Tex.) 


HXJTCHENS  V.  ST.  LOUIS  a  W.  BY.  CO. 


25 


lard  left,  be  says,  Hntcfaens  started  np  the 
railroad  towards  Oossett's,  and  was  walking 
ont  at  the  end  of  the  ties.  Oossett  was  sick, 
and  deceased  had  been  sitting  ap  with  him 
at  night  Mrs.  Harper  testified:  "I  was 
■Ittlng  np  the  night  John  Hutchens  was  kill- 
ed. I  heard  a  train  stop  where  Hutchens 
was  killed.  It  stopped  about  10  minntes." 
Skelton  testified  that  about  9:80  on  the 
night  Hutchens  was  killed,  he  saw  a  freight 
train  going  Into  Wylle  from  the  west  The 
evldoice  was  sufficient  to  entitle  plalntUI 
to  recorer.  If  the  servants  of  the  railroad 
compan7  operating  Its  train  were  guilty  of 
actionable  negligence. 

Abemathy  &  Mangum,  for  appellant  SL 
B.  PerkUis  and  Head,  Dillard  &  Head,  for 
appellee. 

BOOKHOnr,  J.  (after  stating  the  facts). 
Did  the  court  err  in  Instmcting  a  verdict  for 
defoidant?  In  order  to  authorize  the  court 
to  withdraw  the  case  from  the  Jnry,  the  evi- 
dence must  be  of  such  a  character  that  there 
is  no  room  for  ordinary  minds  to  differ  as 
to  the  conclusion  to  be  drawn  from  it.  Lee 
T.  Railway  Co.,  89  Tex.  588,  86  8.  W.  63.  If 
the  evidence  was  such  that  the  Jury  could 
have  found  that  John  Hntchens  was  killed 
by  being  struck  by  the  defendant's  engine, 
and  that  its  agents  and  employes  were  guilty 
of  negligence  in  operating  such  engine,  wblcb 
negligence  proximately  caused  the  injuries 
to  John  Hutchens,  and  he  at  the  time  was  not 
fnllty  of  contributory  negligence,  then  It  was 
error  to  instruct  a  verdict  Washington  v. 
Hallway  Co.,  90  Tex.  819,  38  8.  W.  764. 

The  duty  was  imposed  upon  plaintift  to 
tbow  negligence  on  the  part  of  the  agents 
and  employes  of  the  railway  company.  The 
erldence  showed  that  there  was  a  path  along 
the  sontb  side  of  the  railway  track,  about 
two  feet  from  the  end  of  the  ties,  along  which 
people  were  In  the  habit  of  traveling,  and 
the  Jury  could  have  inferred  from  the  evi- 
dence tbat  the  company  had  knowingly  per- 
mitted the  public  to  use  this  pathway,  at 
tbe  place  of  the  accident  for  such  a  length 
of  time  as  to  constitute  one  using  the  same 
a  licensee.  Railway  Co.  v.  Matthews,  88  S. 
W.  192,  13  Tex.  Ct  Rep.  249.  If  not  a  licen- 
see in  tbe  foil  meaning  of  that  expression, 
mil  the  Jnry  might  have  found  that  John 
Hntchens,  when  stru<A  and  killed,  was  walk- 
ing on  a  pathway  along  the  railroad  track 
at  a  place  where  tbe  servants  of  the  com- 
pany operating  its  train  should  have  antici- 
pated persons  might  be  walking,  and  where 
it  was  their  duty  to  keep  a  lookout  to  dls- 
f^rer  persons  walking  along  its  track.  St 
Louis  S.  W.  Ry.  Co.  v.  Shlflet,  83  8.  W.  677, 
U  Tex.  Ct  Rep.  488,  loc  dt  490.  The  de- 
fendant's depot  agent  at  Wylle  testified  that 
be  saw  Hutchens  between  10  and  11  o'clock 
walking  off  up  the  railroad  and  in  the  direc- 
tion of  Gossett's.  It  was  shown  that  Gos- 
*ctt  was  his  brother-in-law,  and  lived  about 
three  mUes  east  of  Wylle,  a  UtUe  north  of 


tbe  railroad,  and  that  Hntchens  was  going 
there  to  sit  up  with  Gossett  The  path  along 
tbe  railroad  track  was  the  nearest  route  to 
Ctossett's.  None  of  the  witnesses  testifying 
in  the  case  saw  John  Hutchens  alive  there- 
after. The  next  day  his  body  was  found  "ly- 
ing near  defendant's  track,  with  his  feet 
three  or  four  feet  from  the  end  of  the  ties, 
and  his  head  a  little  southeast,  his  head 
angling  from  the  east  end  of  the  ties."  He 
was  lying  on  his  left  side,  with  his  face  to 
the  south.  There  was  snow  on  the  ground 
and  no  sign  of  a  struggle.  He  had  a  piece 
of  oak  wood  in  his  head  Just  above  the  ear, 
extending  Into  his  skull.  It  was  about  four 
inches  long  and  one  by  three-fourths  of  an 
inch  In  size.  It  seemed  to  be  freshly  split 
on  one  side.  There  were  no  tears  around 
the  wound,  and  the  stick  was  driven  straight 
in  through  the  skull  and  into  the  brain.  The 
only  other  injury  was  a  slight  bruise  on  the 
left  side  or  back.  The  splinter  was  of  oak, 
and  painted  black  on  two  sides.  A  freight 
train  pulled  into  Wylle  from  the  west,  and 
was  standing  on  the  track  when  John  Hut- 
chens started  up  the  path  to  go  to  Gossett's. 
The  engine  was  headed  east  and  there  was 
evidence  that  Its  pilot  beam  was  broken  and 
damaged,  and  the  end  splintered.  There  was 
evidence  that  the  pilot  beams  of  engines  are 
made  of  oak  wood.  The  evidence  tends 
strongly  to  show  that  John  Hutchens  was 
struck  by  the  pilot  beam  of  the  defendant's 
east-bound  freight  engine  between  10  and 
11  o'clock  at  night  on  January  26,  1902,  and 
an  oak  splinter  from  its  pilot  beam  driven 
into  his  head  and  through  his  skull  and  into 
his  brain,  causing  bis  death.  lb  fact  the 
evidence  tends  to  exclude  ttte  theory  that  his 
death  could  have  resulted  In  any  other  way. 
He  was  killed  about  one  mile  east  of  Wylle, 
and  about  one-fourth  of  a  mile  east  of  tbe 
crossing  of  the  track  of  the  Gulf,  Colorado  ft 
Santa  P6  Railroad  with  defendant's  road. 
If  John  Hntchens,  when  killed,  was  upon  de- 
fendant's right  of  way,  and  walking  along 
a  pathway  habitually  used  by  the  public 
with  the  knowledge  of  the  officers  and  agents 
of  tbe  defendant  then  the  Jury  could  have 
found  that  be  was  a  licensee  and  not  a 
trespasser.  If  he  was  a  licensee,  the  agents 
and  employes  of  defendant  operating  Its 
train  owed  him  tbe  duty  to  keep  a  lookout 
to  discover  persons  so  walking  along  its 
track.  Had  a  lookout  been  kept,  the  Jury 
could  have  Inferred  that  they  would  have 
seen  Hutchens  and  avoided  striking  him.  If 
they  failed  In  such  duty,  and  as  a  result 
John  Hutchens  was  killed,  the  company 
would  be  liable.  If  John  Hntchens  was  a 
licensee  on  defendant's  right  of  way  when 
killed,  and  not  a  trespasser,  then  he  was  not 
as  a  matter  of  law  guilty  of  contributory 
negligence  In  being  on  the  right  of  way. 

As  bearing  upon  the  principles  announced, 
see  Washington  v.  Railway  Co.,  supra ;  Rail- 
way Co.  V.  Matthews,  supra ;  McCrny  v.  Rail- 
way Co.,  80  Tex.  168,  34  S.  W.  95:  Lee  v. 
Railway  Co.,  supr&.    Besides,  tbe  Jury  might 
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have  inferred  from  the  testimony  of  the  wlt- 
nees  Mrs.  Harper  that  defendant's  employ&s, 
operating  its  freight  train,  discovered  that 
Hutchens  had  been  killed  and  failed  to  re- 
port it  We  conclude  that  the  court  erred 
In  Instructing  a  verdict  for  defendant. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


.KTNA  LIFE  INS.  CO.  v.  HOOKER.* 

(Court  of  Civil  Appeals  of  Texas,  May  8,  lOOS. 

On  Rehearing,  June  21,  1905.) 

On  Rehearing. 

1.  IHSUBANC*— Completion  of  Contbact. 

Decedent  applied  for  term  insurance  to  June 
10,  1904,  and  a  20-payment  policy  at  an  annual 
premium  of  $288  from  that  date.  He  executed 
a  note  for  both  the  term  and  first  year's  pre- 
mium to  defendant's  local  agent,  which  was 
placed  in  the  local  bank  in  escrow,  to  be  deliv- 
ered "when  a  satisfactory  policy  for  $10,000  was 
turned   over"   to   decedent   by   the   bank.    The 

Sremium  in  the  application  was  fixed  at  dece- 
ent's  age  when  the  application  was  written,  in- 
stead of  at  the  age  be  would  be  on  the  com- 
mencement of  the  regular  policy,  and,  this  being 
changed  without  his  knowledge,  a  policy  at  the 
new  rate  was  written  and  mailed  to  defendant's 
agents,  with  instructions  to  deliver  on  decedent 
signing  a  correction  of  the  application.  The 
policy  was  sent  to  the  bank,  and  decedent,  on  the 
day  he  was  killed,  authorized  O.  to  transfer  the 
policy  to  another  bank,  and  then  asked  another 
to  go  to  the  bank  to  which  he  expected  it  to  be 
changed  and  get  the  same ;  but  neither  applied 
to  the  bank  holding  the  note  in  escrow  for  tbe 
policy  until  after  decedent's  death,  when  de- 
livery was  refused.  Held,  that  such  facts  did 
not  show  an  acceptance  of  the  policy  by  dece- 
dent, and  that  no  contract  had  been  consum- 
mated. 

Appeal  from  District  Court,  Ward  County; 
Jas.  L.  Shepherd,  Judge. 

Action  by  Mrs.  Maud  B.  Hocker  against 
tbe  MtuR  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  on  rehearing,  and  Judgment  ren- 
dered tor  defendant 

Further  rehearing  denied  October  11,  1905. 

Action  upon  a  life  policy.  On  August  11, 
1903,  A.  S.  Hocker  made  a  written  applica- 
tion for  a  $10,000  policy  on  his  life,  in  favor 
of  appellee,  his  wife.  In  the  application  is 
the  following:  "And  I  further  agree  that 
the  Insurance  hereby  applied  for  shall  not 
be  binding  upon  the  company  until  a  policy 
has  been  Issued,  nor  until  the  amount  of  pre- 
mium as  stated  herein  has  been  received  by 
said  company,  or  its  authorized  agent,  during 
my  lifetime  and  good  health,  and  a  receipt 
given  therefor  signed  by  an  executive  oflScer 
of  tbe  company;  .•  •  •  and  I  understand 
that  all  polices  and  agreements  made  by  said 
JEtna  Life  Insurance  Company  are  signed 
by  one  or  more  of  its  executive  officers,  and 
that  no  other  person  can  grant  Insurance  or 
make  any  agreement  binding  upon  said  com- 
pany." The  application  called  for  term  in- 
surance to  June  10,  1904,  at  80  cents  a  thou- 
sand, and  a  20-payment  nonpartlclpatlng  poli- 

*WrIt  of  error  denied  by^Supreme  Court  November 
9,  1906. 


ey  for  $10,000,  at  an  annual  premium  ot  $288 
from  June  10th.  At  the  same  time  Hocker 
executed  a  note  for  $377,  payable  June  10, 
1904,  to  the  order  of  J.  W.  Johnson,  a  local 
agent  of  appellant  at  Barstow,  Tex.  This 
note  was  placed  In  the  Ward  County  Bank, 
at  Barstow,  with  agreement  signed  by  J. 
W.  Johnson  and  A.  S.  Hocker,  as  follows: 
"This  note  Is  bereby  placed  in  the  Ward 
County  Bank  in  escrow,  and  is  to  be  deliver- 
ed to  J.  W.  Johnson  when  a  satisfactory 
policy  for  $10,000.00  is  turned  over  to  A.  S. 
Hocker  by  said  bank."  We  may  appropriate- 
ly state  In  this  connection  that  tbe  amount 
of  this  note  accurately  embraced  tbe  pre- 
mium for  the  term  insurance,  $89,  and  tbe 
first  annual  premium  for  the  year  beginning 
June  10,  1904,  which  was  $288,  as  deter- 
mined by  Hocker's  age  at  the  date  of  tbe 
application;  but  the  latter  premium  would 
have  been  fixed  by  his  age  on  June  10,  1904. 
when  the  regular  Insurance  was  to  begin, 
which  would  have  made  it  $294.40,  Instead 
of  $288.  A  slip  appears  to  have  been  pasted 
to  the  application,  which  provided  that  tbe 
policy  should  not  take  effect  until  the  pre- 
mium for  the  temporary  or  term  insurance 
shall  have  been  actually  paid  during  the  life- 
time and  good  health  of  tbe  insured,  and 
within  CO  days  from  August  18,  1903,  a  re- 
ceipt for  which  payment  shall  be  a  delivery 
of  the  policy,  and,  further:  "If  any  subse- 
quent premium  be  not  paid  when  due,  this 
policy  shall  cease  and  determine  subject  to 
the  nonforfeiting  features  hereinafter  de- 
scribed, except  that  a  grace  of  30  days,  dur- 
ing which  time  the  policy  remains  In  full 
force,  will  be  allowed  for  tbe  payment  of 
any  premium  after  the  first  provided  that 
with  the  payment  of  such  premium  Interest 
is  also  paid  thereon  for  the  days  of  grace 
taken;  but  for  any  reckoning  hereinafter 
named  the  time  when  a  premium  becomes 
due  shall  be  the  day  stipulated  therefor  on 
tbe  first  page  hereof.  No  premium  shall  be 
considered  paid  unless  a  receipt  shall  be 
given  therefor  signed  by  an  executive  officer 
of  tbe  said  company,  and  if  any  obligation 
given  in  payment  or  part  payment  of  any 
premium  Is  not  paid  when  due  this  policy 
shall  then  cease  and  be  treated  as  if  no  sucb 
obligation  had  been  g:Iven."  The  provisions 
of  the  slip  were  embodied  In  section  1  of  tbe 
policy. 

Tbe  testimony  Is  that  in  the  application 
the  premium  appears  to  have  been  originally 
written  $288,  the  rate  applicable  to  the  age 
of  33  years,  and  marked  out  over  which  was 
written  the  figures  $294.40,  that  were  ap- 
plicable to  the  age  of  34  years,  and  the  sanae 
also  appears  there  In  pencil.  On  the  back 
of  the  application  the  premium  is  expressed 
as  $294.40.  The  testimony  Is  sucb  as  would 
support  a  conclusion  that  the  change  from 
$288  to  $294.40  was  not  made  in  tbe  office  of 
tbe  company's  general  agent  for  Texas  at 
Dallas,  to  wbom  It  was  forwarded  from  Bar- 
stow,  nor  In  the  company's  office  In  Hart- 
ford, but  was  made  at  Barstow.  before  (or- 
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vrarded  to  Dallas.  Mr.  English,  the  com- 
pany's secretary,  testified  that  the  appUca- 
tion  ot  Hocker  was  not  approved,  t>ecau8e  It 
appeared  that  the  kind  of  Insurance  applied 
for  was  not  spedflcally  described;  that  the 
application  did  not  state  whether  the  policy 
was  to  be  a  20-payment  life  or  a  20-year 
eodowmoit;  that  It  was  also  not  approved 
bccanse  the  premlnm  to  be  paid  was  not 
deariy  stated;  that  for  these  reasons  the  ap- 
plication was  not  approved,  but  the  medical 
examiner  tar  the  company  at  Hartford  did 
write  thweon  the  word  "Approved,"  and 
signed  his  Initials  thereto,  Indicating  that 
tbe  risk  was  satisfactory  from  a  medical 
(Standpoint ;  that  tbe  policy  was  prepared  and 
forwarded  to  the  company's  agents  at  Dal- 
las, Messrs.  Farrell  &  Harris,  with  instruc- 
tions to  deliver  It  upon  proper  correction  of 
tbe  application,  on  a  form  which  was  sent 
with  tbe  policy,  was  signed  by  Hocker,  and 
forwarded  to  the  company;  that  the  date  of 
this  policy  was  June  10,  1904,  the  date  the 
regnlar  Insurance  was  to  begin;  bnt  a  rider 
was  attached  thereto  providing  that  term 
Insnrance  should  begin  when  the  policy  was 
delivered  and  the  term  premium  paid;  that 
this  policy  was  drawn  <m  the  20-payment 
life  plan,  and  called  for  a  regular  annual 
premium  of  $294.40,  Instead  of  $288,  and 
that  this  policy  the  agents  were  authorized 
to  deliver,  when  Hocker  should  sign  a  re- 
quest or  authority  to  tbe  company  for  cer- 
tain changes  In  the  application  which  would 
make  the  same  conform  to  the  policy  as 
actually  written;  that  tbe  following  Is  the 
letter  to  said  agents:  "Inclosed  find  policy 
Na  50,612,  Hocker.  Those  against  which  we 
bare  marked  'X'  are  accompanied  with  a 
form  for  correction  of  tbe  appllcatlmi.  This 
must  be  signed  by  tbe  applicant  and  for- 
warded to  the  company  before  the  policy  Is 
dellTered.  Please  give  this  your  personal 
attention.  Tours  truly,  J.  L.  English,  Sec" 
The  receipt  of  the  policy  and  correction  slip 
with  the  above  letter  by  the  company's 
igents  at  Dallas  appears  to  be  a  fact  clearly 
established.  Bnt  thwe  was  testimony  by 
circumstances  which  would  carry  to  the 
jory  tbe  question  of  fact  whether  or  not  these 
agents  sent  the  policy  to  Mr.  Weaver,  of 
tbe  Ward  County  Bank,  as  Hocker's  agent, 
for  delivery  to  him,  without  reference  to 
my  eofiectlons.  A  few  days  after  Weaver 
received  tbe  policy,  and  before  Hocker  called 
for  it.  the  latter  was  killed. 

J.  E.  8tarley,  W.  J.  Maroney,  and  T.  B. 
i-Mve,  for  appellant  T.  J.  Hefner,  P.  B. 
Ward,  and  A.  J.  Wilson,  for  appell^ 

JAMBS.  O.  X  (after  stating  the  facts). 
The  court  charged  the  Jury,  first,  to  find  for 
plalntur,  if,  among  other  things,  defendant, 
after  isBoins  tbe  policy,  forwarded  It  to  tbe 
Ward  Oooniy  Bank  for  and  In  behalf  of 
Hodcer.  In  other  words,  the  theory  upon 
wbidi  this  Instructlen  proceeded  waa  that 
rotwltlistandlnc  the  private  Instructions  ot 


defendant  to  Its  agents,  Farrell  A  Harris,  not 
to  delirer  the  policy  until  Hocker  had  signed 
the  correction  slip  (which  Instruction  Hock- 
er bad  no  knowledge  of,  so  far  as  any  testi- 
mony Indicates),  the  fact  that  It  was  deliv- 
ered as  It  was  written  to  Weaver  for  Hocker 
would  be  a  consummation  of  the  contract 
This  view,  we  think,  was  correct  But  we 
are  unable  to  see  any  other  theory  of  the 
facts  which  would  lead  to  defendant's  li- 
ability. Tbe  following  are  nncontroverted : 
The  application  was  defaced  by  a  mark 
striking  out  the  premium  of  $288  and  the 
Insertion  of  a  different  premium.  The  com- 
pany did  not  accept  tbe  application  uncon- 
ditionally, but  with  the  condition  that  the 
applicant  sign  the  correction  slip  before  de- 
livery ot  tbe  policy.  The  company,  though 
willing  to  Insure  Hocker  according  to  the 
application  as  It  appeared,  bad  a  perfect 
right  to  have  any  question  removed  con- 
cerning the  effect  of  this  defacement  of  the 
application.  It  might  have  sent  the  applica- 
tion back,  or  might  have  sent  back  a  cor- 
rection slip,  and  until  this  was  executed  by 
tbe  appellant  might  have  prepared  no  policy. 
The  course  It  pursued,  however,  evidently 
to  accomplish  expeditiously  the  same  pur- 
pose without  delaying  tbe  Insurance,  was 
to  prepare  the  policy  according  to  the  face 
of  the  application,  and  send  It  on  wltb  tbe 
correction  slip  to  its  general  agency  In  Dal- 
las, with  Instructions  to  deliver  the  policy 
when  the  slip  was  signed  by  Hocker.  This 
was  not  such  a  transmission  of  the  policy 
as  made  the  contract  of  insurance  complete 
upon  Its  Issuance  from  Hartford,  although 
%rawn  In  conformity  wltb  the  application. 
It  was  a  qualified  or  conditional  acceptance, 
conditioned  on  tbe  applicant  doing  a  certain 
thing  before  the  contract  should  be  closed. 
This  condition.  In  connection  wltb  Its  ac- 
ceptance of  the  application,  defendant  had 
a  right  to  impose.  It  was  a  matter  of  Its 
own,  which  the  courts  would  have  no  right 
to  control.  While  matters  remained  In  this 
condition  and  the  policy  still  In  the  com- 
pany's hands,  or  In  the  bands  of  Its  agents, 
there  was  no  contract  of  Insurance.  Yet 
after  submitting  the  case  on  the  theory  al- 
ready considered,  viz.,  that  of  the  delivery 
of  tbe  policy  to  an  agent  of  Hocker  with- 
out reference  to  any  slip,  the  court  went 
further  and  charged  the  jury  that  If  they 
found  the  policy  was  not  delivered  to  the 
Ward  County  Bank  for  Adam  S.  Hocker, 
still  to  find  for  plalntlflF,  If  they  believed, 
among  other  things,  that  ^be  company  ac- 
cepted the  application  of  Hocker  and  Issued 
the  policy,  and  thereafter  held  tbe  same  for 
Hocker.  Where  the  foundation  for  this  lu- 
Btructlon  is  In  tbe  evidence  we  fall  to  see. 
Tbe  uncontradicted  evidence  was  that  the 
company  did  not  accept  tbe  application  In 
the  state  It  was,  and  did  not  hold  tbe  policy 
for  Hocker.  nor  did  Its  agents  to  whom  It 
was  sent    No  act  of  ^ts  agents  la  sbo\i[^ 
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except  the  sending  of  the  policy  to  Weaver, 
that  could  be  held  a  constructlTe  delivery. 
If  Hocker  had  died  while  the  policy  was  in 
the  hands  of  its  agents,  the  facts  would.  In 
our  opinion,  not  have  shown  a  completed 
contract  of  insurance.  Life  Ins.  Co.  ▼.  Bn^ 
dolph,  45  Tex.  454. 

The  thirteenth  assignment  of  error  com- 
plains of  the  admission  of  certain  testi- 
mony of  an  expert  in  Insurance  matters. 
The  application  was  dated  August  11,  1903. 
It  called  for  term  insurance  to  June  10,  1904, 
and  from  that  date  for  regular  insurance. 
The  policy  prepared  was  dated  June  10,  1904, 
and  with  it  was  a  rider,  dated  August  18, 
1903,  providing  for  insurance  for  the  inter- 
vening period.  The  testimony  the  expert 
gave  was:  "This  policy  would  be  dated 
June  10,  1904.  The  application  was  taken 
August  11,  1908.  Jime  10,  1904,  would  be 
the  time  to  which  to  charge  the  term  pre- 
mium— that  is,  a  part  of  the  annual  pre- 
mium— and  from  then  on  it  would  run 
regular.  The  application  means  that,  if 
the  application  stated  the  age  to  be  33  years,  or 
If  the  premium  was  stated  to  be  $288,  the  com- 
pany would  have  a  right  to  charge  98  cents 
a  thousand  and  $294  premium,  which  was 
the  rate  of  the  age  of  34,  and  that  was  the 
authority  for  tbe  change.  If  they  accepted 
his  application  in  which  he  stated  his  pre- 
mium at  38  years,  they  would  have  a  right 
to  figure  it  at  84  years ;  98  cents  a  thousand 
would  be  that  much  a  thousand  for  the  dif- 
ference in  the  time.  This  is  the  meaning 
given  by  all  insurance  men.  There  would 
be  no  necessity  for  a  change  of  the  age  in 
the  application.  It  would  have  authorized  | 
the  company  to  figure  the  premium  for  the 
age  of  34  years,  Instead  of  33  years,  as 
stated."  The  objection  was  that  this  was 
not  tbe  subject  of  expert  testimony,  and  the 
explanation  contradicted  the  term  of  the 
instrument.  In  view  of  his  statement  that 
•th&  meaning  given  was  that  of  all  Insurance 
men,  and  such  meaning  was  not  inconsistent 
with  the  instrument  considered  in  its  en- 
tirety and  its  objects,  we  think  it  was  ad- 
missible. The  testimony  was  introduced 
for  the  purpose  of  showing  that  the  com- 
pany, by  the  policy  it  prepared  and  sent  to 
Dallas,  did  not  depart  from  the  application. 
If  it  had  prepared  and  sent  on  a  policy  in 
materially  diCTerent  terms,  the  position 
could  well  be  taken  that  the  application  had 
not  been  approved  or  accepted;  hence  no 
contract. 

On  the  subject  of  the  sufficiency  of  the 
note  as  a  payment  of  the  premium  for  the 
term  or  temporary  Insurance,  we  think  the 
evidence  such  as  would  on  a  proper  sub- 
mission warrant  finding  that  it  satisfied 
the  premium  so  far  as  Hocker  was  concern- 
ed. The  note  given  and  accepted  by  the 
agent  was  intended  to  cover  the  premium 
for  the  short  term  to  June  10,  1904,  and  also 
the  first  regular  annual  premium  for  the 
year  beginning  that  date.    Tlie  note  was 


payable  on  that  date.  The  first  annual 
premium  was  not  payable  until  then,  and 
Hocker  had  until  then  to  pay  It,  note  or 
no  note.  The  material  payment  to  put  the 
policy  in  force  was  that  which  affected  the 
short  term,  and  the  amount  of  tbe  note 
given,  although  something  less  than  tbe 
aggregate  of  the  two  premiums,  included  all 
of  the  premium  for  the  short  term. 

The  eighth  assignment  need  not  be  dis- 
cussed, as  appellee  practically  admits  error, 
though  Insisting  that  it  was  immaterial; 
and,  as  the  Judgment  is  reversed  on  the 
ground  indicated  above,  we  presume  tbe 
question  will  not  arise  on  another  triaL 

In  reference  to  tbe  fourteenth  and  fifteenth 
assignments,  we  think  that  the  court  did 
not  err  in  excluding  the  testimony  they 
tiave  reference  to,  in  the  absence  of  some 
evidence  tending  to  show  that  Hocker  bad 
knowledge  concerning  defendant's  instruc- 
tions to  its  agents,  contained  in  its  rate 
book.  There  was  nothing  on  the  face  of  tbe 
paper  he  signed  to  convey  such  notice  to 
him. 

Reversed  and  remanded. 

On  Appellant's  Motion  for  Rehearing. 

The  motion  brings  into  Question  several 
of  the  propositions  held  in  tills  opinion 
heretofore  delivered;  but  It  appears  to  ue 
there  is  but  one  subject  that  requires  ad- 
ditional discussion.  This  is  whether  or  not 
something  more  was  not  essential  to  the 
contract  of  insurance  them  a  constructive 
delivery  of  the  policy  to  Weaver  for  Hocker, 
in  view  of  the  agreement  affecting  the  de- 
livery of  the  note  left  in  escrow,  which  was : 
"This  note  is  hereby  placed  in  the  Ward 
County  Bank  in  escrow,  and  is  to  be  deliv- 
ered to  J.  W.  Johnson  when  a  satisfactory 
poUcy  for  $10,000.00  1>  turned  over  to 
A.  S.  Hocker  by  said  bank."  We  held  In 
the  chief  opinion  that  It  was  a  matter  In- 
ferable from  the  testimony  and  the  cir- 
cumstances connected  therewith  that  the 
policy  had  been  sent  to  Weaver  and  received 
by  him  for  unconditional  delivery  to  Hocker 
before  the  latter's  death.  The  evidence  of 
this,  we  admit,  was  slender,  bnt  we  think 
sufiSdent  to  require  the  Issue  to  be  passed 
on  by  the  Jury. 

But  was  such  delivery.  If  any,  enough? 
The  note  was,  by  said  agreement  withheld 
by  Hocker  until  a  policy  that  was  satis- 
factory to  him  was  turned  over  to  him. 
Until  this  event  occurred  there  was  no  con- 
tract, because  until  then  Hocker  was  not 
bound.  Until  then  the  note  was  withheld, 
and  Hocker  not  obligated  thereby  for  the 
premium.  The  testimony  relied  on  as  shoi^- 
ing  that  the  po^cy  was  satisfactory  to  hlni 
consists  in  the  fact  that  Hocker  knew  the 
policy  had  arrived  and  was  held  for  him, 
and  that  he  authorized  Judge  Oage,  in  the 
afternoon  of  the  day  he  was  killed,  to  trans- 
fer the  policy  from  the  Ward  County  Bank 
to  another  bank,  and  on  the  same  day  he 
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asked  J.  A-  Stewart  to  go  to  the  Ward 
County  Bank  and  get  his  policy.  The  next 
m(xmlng  both  of  these  gentlemen  went  to 
the  bank  for  It,  and  Mr.  Weaver,  who  was 
cashier,  refused  to  surrender  It.  For  this 
testimony  it  is  claimed  that  it  is  sufficient, 
in  view  of  Mocker's  inability  to  testify,  to 
warrant  finding  that  he  had  seen  the  policy 
and  was  satisfied  with  it  It  seems  to  us 
that  Becker's  inablUty  to  testify  would  not 
aid  In  establishing  a  fact  ttiat  required 
testlmonr  to  substantiate  it  The  above 
testimony  will  support  a  finding  tliat  he 
knew  the  policy  was  at  the  bank  and  held 
for  blm  subject  to  his  order.  Instead  of 
ihowing  that  he  had  seen  it,  it  rather  tends 
to  show  the  contrary;  for,  If  he  had  gone 
to  the  bank  himself,  the  probability  is  he 
vonld  not  have  had  occasion  to  send  some 
one  else  for  it  There  is  not  a  particle 
of  proof  in  the  above  testimony  that  any 
one  for  blm  had  examined  the  policy.  Con- 
jecture la  not  proof. 

It  would  In  this  connection  be  insisted 
that  the  testimony  served  to  show  that 
wbatevor  the  policy  was  he  was  satisfied 
with  it  It  cannot  we  take  It  be  denied 
that  had  he  taken  the  policy,  or  some  one 
for  him,  he  would  liave  been  entitled  un- 
der the  agreement  to  a  reasonable  time  to 
examine  It  and,  if  dissatisfied  with  It  to 
bare  rejected  It  Of  course,  be  could  not 
have  puraued  this  course  if  the  policy  bad 
been  examined  when  taken.  Tbore  was  some 
reasonable  ground  for  his  dissatisfaction 
with  tbe  policy.  Aa  it  was  drawn  there 
taMeU  a  question  of  Its  having  been  drawn 
in  the  terms  of  the  application  which  he 
had  signed.  That  question  was  of  sufficient 
apparent  importance^  from  the  face  of  the 
papers,  to  suggest  to  the  company  the  ad- 
Tliablllty  of  requiring  Hocker  to  sign  a 
correction  slip,  and  of  sufficient  importance 
to  be  made  an  issue  In  this  caae.  Certainly 
when  he,  or  some  one  for  him,  came  to 
read  tbe  policy,  at  the  time  of  taking  it 
from  the  bank,  or  In  a  reasonable  time 
thereafter,  be  had  the  right  to  express  dis- 
■atisfaction  with  It  for  the  above  reason. 
As  long  as  he  had  this  right  and  it  is  clear 
that  he  had  it  when  he  was  killed,  he  was  not 
bound.  Under  these  circumstances  we  are 
onable  to  escape  tbe  conclusion  that  the 
company  was  not  bound,  and  there  was  no 
completed  contract  so  far  as  tbe  evidence 
la  this  record  shows.  Summers  v.  Mutual 
Life  Ina.  Co.  (Wyo.)  76  Pac.  937,  66  L.  R. 
A.  812. 

This  conclusion  renders  the  other  ques- 
tions in  the  caae  of  no  Importance.  It  Is 
apparent  that  the  case,  on  the  facts  relating 
to  tbe  question  herein  dlscuased,  baa  been 
fully  developed.  Therefore  we  grant  this 
■notion  for  rehearing,  and  Judgment  will 
be  here  tendered  in  favor  of  appellant  in- 
stead of  remanding  the  cause  for  another 
trUL 

Berened  and  rendered. 


GULF,  C.  ft  S.  F.  RT.  CO.  v.  HATS.» 
(Court  of  Civil  Appeals  of  Texas.  June  21, 1905.) 

1.  Masteb  ahd  Skbvant— Ikjubt  to  Skbt- 
akt— incoitpxtbkoy  ot  fellow  ssbvant— 
Llabilitt  or  Master. 

An  employer  is  liable  to  an  employ^  for  In- 
juries resulting  from  a  failure  to  exercise  rea- 
sonable care  in  selecting  co-employte,  or  in  re- 
taining co-employAs  when  their  incompetency  is 
known  or  by  the  exercise  of  reasonable  care 
might  have  been  known. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  it  334-343.] 

2.  CoNTinuAitcs— Absenok  of  Wjtnksseb— 
Diligence. 

Where,  on  an  application  for  a  continnanca 
on  the  ground  of  the  absence  of  witnesses,  due 
diligence  to  obtain  their  testimony  was  not 
shown,  and  the  adverse  party  agreed  that  the 
evidence  of  the  witnesses  as  set  forth  in  die 
application  coold  be  read,  the  court  properly 
overruled  the  application. 

[Ed.  Note. — For  caaes  in  point  aee  vol.  10, 
Cent  Dig.  Continuance,  f{  60-79.] 

8.  New  Tbial— OaonRDs— Subfbisb. 

Where,  in  an  action  against  a  ndlway  cont- 
pany  for  Injuries  to  an  employ^,  the  company 
knew  long  before  the  trial  that  the  question  of 
the  incompetency  of  the  brakeman  whose  negli- 
gence caused  the  iniai7  was  In  issue,  and  that 
his  reputation  would  be  Inquired  into,  it  was 
not  enUtied  to  a  new  trial  on  the  ground  that 
It  was  surprised  at  the  evidence  of  a  witness 
to  the  effect  that  the  reputation  of  the  brake- 
man  was  bad,  mentioning  two  persons  who  had 
talked  with  witness  about  bis  reputation,  es- 
pecially where  it  asked  for  a  continuance  to 
obtain  testimony  to  meet  the  evidence  as  to  the 
bad  reputation  of  the  brakeman. 

[Bd.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  New  Trial,  {{  190,  194.] 

4.  Same— Newly  Discovebed  Evidbrck— Iu- 

peachhert  of  witnesses. 
A  new  trial  will  not  be  granted  for  newly 
discovered   evidence   in   order   to   give   tlie   de- 
feated party  an  opportunity  to  attack  a  witness 
for  the  successful  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  §(  221-223.] 

6.  NBOUGSirOB — PlBBOirAL  INJOBT— IirSTBTIC- 
TIONfl. 

An  instruction,  in  an  action  for  a  personal 
injury  negligently  inflicted,  that  negligence  is 
the  failure  to  exercise  ordinary  care,  that  degree 
of  care  which  an  ordinary  prudent  person  would 
exercise  under  similar  circumstances,  is  suf- 
ficient in  the  absence  of  a  request  for  a  clearer 
Instruction. 

[Bd.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  {{  371,  372.] 

6.  Masteb  and  Servant  —  CoMPEixnoT  or 
Bbakekan— Issmcs. 

Where  the  incompetency  of  a  railway 
brakeman  is  in  issue,  the  question  of  his  fitness 
for  tbe  varied  duties  of  a  brakeman  is  involved, 
whether  that  be  flagging  trains  or  adjusting 
switches. 

7.  Same— Injury  to  EvFLOYt— Evidenob— 
Issues — Subuibsion  to  Jury. 

Where,  in  an  action  against  a  railway  com- 
pany for  injuries  received  by  an  employ^  on  a 
work  train  by  being  run  into  by  a  regular  train, 
the  evidence  sbowM  that  a  brakeman  negligent- 
ly failed  to  flag  the  regular  train,  and  that  the 
company  had  a  rule  requiring  the  train  dis- 
patcher to  notify  regular  trains  of  the  presence 
of  work  trains  standing  on  the  main  track,  and 
tha  eTidanoe  raised  an  issue  aa  to  whetlier  the 
•Application  (or  writ  of  error  dlimlsaed^bjrJiSu- 
preme  Court  tor  want  of  Jurlsdlctloii. 
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dispatcher  performed  his  daty,  the  issue  of  the 
negligence  of  the  train  dispatcher  was  properly 
'  submitted  to  the  jury,  for  his  failure  to  per- 
form bis  duty  might  have  concurred  with  the 
negligence  of  the  brakeman  in  causing  the  col- 
ItsToQ. 

8.  Masteb  and  Servant  —  Movehxrt  ot 
Tbainb— Rules  —  Stjffioienot  —  Question 

FOB  JUBT. 

Where  a  railway  company  established  a 
rule  requiring  the  train  dispatcher  to  notify 
regular  trains  of  the  presence  of  work  trains 
standing  on  thn  track,  ft  was  a  question  for  the 
jury  whether  in  a  particular  case  the  flagging 
of  the  regular  train  by  a  brakeman  on  the  work 
train  was  a  reasonably  safe  way  of  preventing 
the  regular  train  from  running  into  the  work 
train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §|  1032-1038.] 
8.  Appeal— ESTOPPEi.  to  Allege  Ebbob. 

A  railway  company  cannot  complain  of  the 
action  of  the  court  in  submitting  to  the  jury  the 
question  as  to  whether  the  rule  requiring  the 
flagging  of  regular  trains  in  cases  where  work 
trains  are  standing  on  the  track  is  a  safe  one, 
where  it  requested  a  charge  involving  an  in- 
quiry into  the  question  whether  the  rule  is 
safe. 

10.  Masteb  and  Sebvant— Injubt  to  Sebt- 
ant— incompetenct  of  fellow  servant— 
LiABiLiTT  OF  Masteb. 

Where  a  fellow  servant  was  incompetent, 
the  fact  that  an  accident  resulting  in  injuries 
to  a  co-employ6  was  caused  by  the  fellow  serv- 
ant's negligence  did  not  excuse  the  master  from 
liability. 

11.  Same— RiH.ES  Govebnino  the  Opebation 
OF  Tbains  — Incompetency  of  Fellow 
Servant — Liability  of  Masteb. 

The  fact  that  the  rale  of  a  railroad  com- 
pany with  reference  to  the  flagging  of  regular 
trains  in  cases  where  work  trains  were  stand- 
ing on  the  track  was  reasonably  safe  did  not  re- 
lieve it  of  liability  for  an  injury  to  an  employe 
on  the  work  train  by  being  struck  by  a  regular 
train  because  of  the  failure  of  an  incompetent 
brakeman  on  the  work  train  to  flag  the  regular 
train. 

12.  Same— CoNCUBBENT  NEOLiaENCx  of  Em- 

PLOTfiS. 

Where  a  railway  company  established  a 
rule  requiring  the  train  dispatcher  to  notify 
a  regular  tram  of  the  presence  of  a  work  train 
on  the  track,  and  the  dispatcher  failed  to  com- 
ply therewith,  and  that  failure  concurred  with 
the  negligence  of  a  brakeman  charged  with  the 
duty  of  flagging  the  regular  train,  the  company 
was  liable  for  an  injnry  to  an  employ^  on  the 
work  train  by  reason  of  being  struck  by  the 
regular  train,  however  safe  the  rule  as  to 
flagging  trains  might  have  been,  and  however 
competent  the  brakeman  was. 

13.  Appeal— Harmless  Ebbob. 

Error  in  permitting  the  fireman  and  brake- 
man  on  a  regular  train,  which  ran  into  a  work 
train  and  injured  an  employe  thereon,  to  testify 
that  the  train  would  not  have  collided  with  the 
work  train  if  notice  had  been  given  of  the 
presence  of  the  latter  train,  was  harmless, 
where  the  engineer  on  the  regular  train  testi- 
fied that  he  would  have  prevented  the  collision 
if  be  had  been  notified  of  the  presence  of  the 
work  train. 

14.  Master  and  Servant— Incompetency  of 
Fellow  Servant— Notice  to  Master— Evi- 
dence. 

On  the  issue  of  the  incompetency  of  a  brake- 
man,  it  was  proper  to  allow  him  to  state  that 
he  had  been  discharged  by  one  railroad  com- 
pany because  his  services  were  unsatisfactory, 
and  that  be  stated  that  fact  in  his  application 
for  service  in  defendant  company,  as  showing 
that  the  latter  had  been  put  on  such  .notice  as 


to    his    competency    that    Inquiry   would    have 
shovm  his  incompetency. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent.  Dig.  Master  and  Servant,  i|  928-931.] 

16.  Same  — iNjtJBY  to  Railway  Employ*  — 
Rules   fob   Opebation   of  Trains— Evi- 
dence. 
Where,  in  an  action  against  a  railway  com- 
pany for  injuries  to  a  servajit  on  a  work  train 
m  a  collision  with  a  regular  train,  the  evidence 
showed  that  the  rules  in  force  at  the  time  of  tSe 
accident  had  been  in  force  for  several  years,  it 
was  not  error  to  allow  a  former  brakeman  to 
testify  that  it  was  the  duty  of  the  train  dis- 
patcher to  notify  regular  trains  of  the  presence 
of  work  trains  on  the  track. 

16.  Evidence  —  Opinions  —  Question  fob 
Jury. 

The  question  as  to  whether  a  rule  estab- 
lished by  a  railway  company  as  to  work  trains 
flagging  regular  trains  was  a  safe  one  was  for 
the  jury,  and  the  opinion  of  witnesses  was  in- 
admissible. 

17.  Trial— Cumulative  Evidence. 

V^liere  a  witness  testified  that  a  rule  es- 
tablished by  a  railway  company  with  reference 
to  work  trains  flagging  against  regular  trains 
provided  for  a  safe  method  of  warning  regular 
trains,  it  was  not  error  to  exclude  a  repetition 
of  the  evidence. 

18.  Masteb  and  Servant  —  Movement  of 
Trains — Custom— Evidence. 

Evidence  showing  that  it  was  the  custom 
of  a  railway  company  to  notify  regular  trains 
of  the  presence  of  work  trains  was  admissible : 
for,  where  the  notiflcation  had  become  an  in- 
cident of  the  business  of  the  company  and  was 
recognized  and  enforced  by  it,  the  eastern 
would  be  regarded  as  in  effect  a  rule  governing 
the  employes. 

19.  Master  and  Servant— Injury  to  Rail- 
way EmplotA— Rules  Ooverninq  Trains 
— Reaso  nableness — Materiality. 

Where,  in  an  action  against  a  railway 
company  for  injuries  to  a  servant  on  a  work 
train  standing  on  the  track,  by  being  struck 
by  a  regular  train,  the  issue  was  as  to  whether 
the  company  had  executed  the  two  rules  es- 
tablished by  it  with  reference  to  noticing  the 
regular  train  of  the  presence  of  the  work  train, 
it  was  immaterial  which  of  the  two  rules  was 
the  safer. 

20.  Witnesses— Oboss-Examination— Bias. 
It  is  proper  on  cross-examination  to   ask 

a  witness  if  he  is  in  the  employ  of  the  party 
calling  him,  and  if  he  was  paid  to  come  to 
court  and  testify. 

[Ed.   Note. — For  cases  in  point,  see  vol.   50, 
Cent  Dig.  Witnesses,  S§  1192,  1193.] 

21.  Masteb  and  Servant  —  Competency  of 
Fellow  Servant— Evidence. 

On  the  issue  of  the  incompetency  of  a  brake- 
man,  evidence  of  the  general  reputation  of  his 
incompetency  among  railroad  men  is  competent, 
as  showing  that,  if  the  company  had  exercised 
ordinary  care,  bis  incompetency  would  have 
been  discoverei^ 

22.  Witnesses — Cboss-Ezaminatiok. 
Where,  on   the  issue  of  the  incompetency 

of  a  brakeman,  a  witness  testified  that  the 
brakeman  bad  a  good  reputation  and  he  had 
never  heard  of  any  complaint  against  him,  it 
was  proper  to  permit  the  witness  to  testify  on 
cross-examination  that  he  had  heard  that  the 
brakeman  had  let  a  car  go  through  a  switch  at 
a  certain  place. 

23.  Appeal— Record— Failube  to  Show  Ob- 
jections. 

The  ruling  of  the  court  in  excluding  evi- 
dence will  not  be  considered,  where  the  bill  of 
exceptions  fails  to  show  tbe> objections  urged  to 
its  admission.     Dig  t  zed  by  LjOOQIC 
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24.  WiTKKssES— Cross- EIzAKiNATioR. 
Where,  on  the  issue  of  the  iiM»nipetencj 

of  a  brakemui,  a  witness  had  testified  on  direct 
examination  that  the  service  of  the  brakeman 
had  been  satisfactory,  it  was  proper  to  permit 
die  witness  on  croas-ezamination  to  state  that 
he  remembered  about  a  switch  being  split  by 
the  brakenum  at  a  certain  place,  and  tiiat  he 
had  found  him  off  the  right  of  way,  contrary 
to  the  roles,  talking  to  farmers,  when  he  had 
been  sent  oat  to  flag  a  train. 

25.  Mastbb  and  Sekvant— Incomfktsnot  or 
Feixow  Sekvant— Evidence. 

Where,  on  the  issue  of  the  incompetency 
of  a  brakeman,  it  was  shown  that  the  conductor 
nnder  whom  the  brakeman  worked  was  cog- 
nizant of  acts  of  negligence  on  the  part  of  the 
brakeman,  and  that  it  was  the  duty  of  the  con- 
dnctor  to  report  the  same  to  the  company,  evi- 
denre  of  specific  acts  of  negligence  was  ad- 
missible as  showing  knowledge  on  the  part  of 
the  company;  it  being  presomed  that  die  con- 
ductor had  performed  his  duty. 

26.  Same— Keouoence  or  Felixiw  Servant 
—Evidence. 

Where,  in  an  action  against  a  railway  com- 
pany for  injuries  received  by  an  employfi  on 
a  work  train,  by  being  struck  by  a  regular 
train,  it  was  shown  that  the  accident  happened 
because  of  the  failure  of  the  brakeman  directed 
Co  flag  the  train  to  perform  his  duty,  and  it 
was  admitted  that  the  brakeman  fell  asleep 
while  in  the  performance  of  his  duty,  the  ad- 
mission of  evidence  that  the  brakeman  the 
nigrht  before  had  been  out  with  girls  until  4 
o'clock  in  the  morning  was  reversible  error. 

Appeal  froih  District  Court,  Cooke  County; 
D.  R  Barrett,  Judge. 

Action  by  D.  B.  Hays  against  the  Gulf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Rehearing  denied  October  11,  1905. 

J.  W.  Terry  and  A-  H.  Culwell,  for  appel- 
lant.   Stuart  &  Bell,  for  appellee. 

TTjX,  J.  This  is  a  suit  Instituted  by  appel- 
lee for  damages  arising  from  personal  In- 
Jmies  alleged  to  have  occurred  through  the 
negligence  of  appellant  In  having  In  its  em- 
ptor an  incompetent  brakeman,  who  failed 
to  flag  tbe  train  that  ran  into  the  work  train 
on  which  appellee  was  the  engineer  of  a  pile 
driver,  which  was  attached  to  the  work  train, 
and  in  failing  through  its  train  dispatcher  to 
notify  tbe  regular  train  of  the  presence  of 
the  work  train  on  tbe  track,  on  account  of 
which  negligence  the  regular  train  ran  into 
the  work  train  and  injured  appellee.  Appel- 
lant answered  by  general  demurrer  and  spe- 
cial exceptions  and  general  denial,  and  spe- 
cially answered  that  tbe  accU^nt  occurred 
in  tbe  Indian  Territory,  where  the  employte 
coimected  with  the  work  train  were  fellow 
lervants  of  each  other,  and  were  fellow  ser- 
vants with  the  employes  on  tbe  freight  train 
that  collided  with  the  work  train,  and  that  if 
there  was  any  negligence  at  the  time  of  the 
accident  it  was  that  of  a  fellow  servant  of 
appellee.  The  cause  was  tried  by  Jury  and 
resulted  In  a  veidlct  and  Judgment  for  appel- 
lee iu  the  sum  of  $21,500. 

Appellee  was  an  engineer  In  charge  of  a 
stationary  engine  that  was  used  on  a  flat  car 


of  appellant  In  connection  with  a  pile  driver, 
and  on  July  24,  1903,  while  the  work  train, 
of  which  the  engine  and  pile  driver  were  a 
part,  was  standing  on  appellant's  main  track 
between  Ardmore  and  Marietta,  Indian  Terri- 
tory, a  regular  freight  train  ran  into  the  work 
train,  and  appellant  was  seriously  and  per- 
manently injured.  The  work  train  was 
standing  on  a  bridge  across  Hickory  creek. 
The  freight  train  that  struck  the  work  train 
was  on  its  way  north,  and  there  was  a  sharp 
ciwe  Just  south  of  the  bridge  which  prevent- 
ed tbe  engineer  on  the  freight  train  from 
seeing  the  work  train  until  It  was  too  late  to 
prevent  the  collision.  The  conductor  of  the 
work  train  had  sent  a  brakeman  to  flag  tbe 
freight  train,  but  he  went  to  sleep  and  did 
not  perform  the  duty.  Under  the  laws  of 
the  Indian  Territory,  according  to  the  evi- 
dence, appellee  was  a  fellow  servant  with 
the  brakeman  who  failed  to  perform  bis 
duty,  as  well  as  of  the  employes  on  the 
freight  train.  It  Is  a  well-established  rule 
that  employen  are  liable  to  their  employes 
for  Injuries  resulting  from  a  failure  to  exer- 
cise reasonable  care  In  selecting  their  co-em- 
ployes, or  for  retaining  such  co-empIoy6s 
when  th^  Incompet^icy  1b  known,  or  by  the 
exercise  of  reasonable  care  might  have  been 
known.  Railway  v.  Harrington,  62  Tex.  697. 
In  this  case  tbe  Incompetency  of  the  brake- 
man  was  shown,  not  only  by  certain  acts  of 
negligence,  but  by  evidence  of  general  repu- 
tation as  to  unfitness  and  incompetency. 
What  has  been  said  disposes  of  the  flrat, 
second,  and  third  assignments  of  error. 

The  fourth  and  fifth  assignments  present 
error  In  the  action  of  the  court  In  overruling 
the  application  for  a  continuance.  The  con- 
tinuance was  asked  on  account  of  the  absence 
of  W.  N.  Glasscock  and  A.  L.  Powere,  the 
first  residing  at  Galveston  and  the  residence 
of  the  latter  was  unknown,  although  he  bad 
resided  in  Dallas  and  Port  Arthur.  Glass- 
cock was  an  employe  of  appellant,  and  no 
effort  was  made  to  obtain  bis  testimony, 
except  that  he  had  been  "ordered"  to  be 
present,  but  had  "declined  to  attend"  because 
he  wanted  to  get  married.  In  the  case  of 
Powers,  an  agent  of  appellant  had  called  at 
his  Dallas  residence,  and  then  at  bis  Port 
Arthur  residence,  but  had  not  found  him.  It 
Is  apparent  that  no  diligence  had  been  used 
to  obtain  his  testimony.  The  law  prescribes 
the  methods  of  obtaining  the  evidence  of 
witnesses,  and  does  not  recognize  the  orders 
of  litigants  to  their  employes  or  visits  to  the 
houses  of  witnesses  as  diligence.  It  is  not 
stated  that  due  diligence  was  used  to  obtain 
the  testimony  of  Glasscock.  Before  the  court 
acted  on  the  application  for  continuance,  ap- 
pellee agreed  that  the  evidence  of  Powers  set 
out  In  tbe  application  was  true  and  could  be 
read  to  the  Jury,  and  agreed  that  the  evidence 
expected  to  be  elicited  from  Glasscock  could 
be  read  to  the  Jury.  The  testimony  of  the 
witnesses  related  to  the  compe^enpj^^f^th^ 
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brakeman  who  failed  to  flag  tbe  train.  The 
petition  alleging  tbe  Incompetency  of  the 
brakeman  was  filed  on  January  26,  1004,  and 
tbe  application  for  a  continuance  was  made 
on  May  4,  1004.  The  court  did  not  err  in 
overruling  the  application  for  continuance. 

In  this  connection  it  may  be  said  that  the 
portion  of  tbe  motion  for  new  trial  on  tbe 
grounds  that  appellant  was  surprised  at  tbe 
evidence  of  Fred  Meyers,  a  witness  for  appel- 
lee, to  the  effect  that  the  reputation  of  the 
brakeman  Harris  was  bad,  and  mentioning 
two  persons  that  bad  talked  with  him  about 
said  reputation,  cannot  be  sustained  because 
appellant  knew  long  before  the  trial  that  the 
question  of  tbe  Incompetency  of  tbe  brake- 
man  would  be  an  important  one  in  the  case, 
and  that  his  reputation  would  be  Inquired  In- 
to. It  could  not  have  been  surprised  at  tbe 
testimony  of  the  witness,  because  it  asked 
for  a  continuance  to  obtain  testimony  to  meet 
the  evidence  aa  to  the  bad  reputation  of  the 
brakeman.  Tbe  affidavits  of  the  witnesses 
attached  to  the  motion  for  new  trial  merely 
show  that  the  witnesses  would  contradict  a 
witness  for  appellee,  and  new  trials  will  not 
be  granted,  even  in  case  of  newly  discovered 
evidence,  to  give  tbe  losing  party  an  oppor- 
tunity to  attack  a  witness  of  the  successful 
party. 

The  sixth  assignment  of  error  cannot  be 
sustained.  The  court  did  not  err  in  defining 
negligence  as  follows:  "Negligence  is  the 
failure  to  exercise  ordinary  care.  And  ordin- 
ary care  is  that  degree  of  care  which  an  or- 
dinary, prudent,  and  careful  person  would 
exercise  under  tbe  same  or  similar  circum- 
stances." The  definition  is  not  as  clear  and 
explicit  as  it  should  have  been;  but,  if  appel- 
lant wanted  it  more  so,  it  should  have  asked 
for  a  clearer  instruction.  Railway  v.  Curlin, 
18  Tex.  Civ.  App.  505,  36  S.  W.  1003 ;  Rail- 
way V.  Brown  (Tex.  Civ.  App.)  69  S.  W.  1010: 
Railway  v.  Seraflna  (Tex.  Civ.  App.)  45  S.  W. 
614;  McDonald  v.  Railway,  86  Tex.  1,  22  S. 
W.  030,  40  Am.  St.  Rep.  843. 

There  is  no  merit  in  tbe  seventh  assignment 
of  error,  which  complains  of  that  part  of  the 
charge  that  submits  the  question  of  the  In- 
competency of  the  brakeman  to  the  jury. 
There  was  evidence  raising  that  issue,  and  it 
was  properly  submitted.  The  theory  ad- 
vanced by  api>ellant,  tliat  the  charge  was 
incorrect  because  it  submitted  the  question 
of  tbe  Incompetency  of  Harris  as  a  brakeman, 
when  be  was  not  engaged  in  braking,  but  in 
fiagglng,  at  tbe  time  of  the  accident,  cannot 
be  sustained.  Flagging  trains  was  one  of  the 
duties  that  devolved  upon  the  brakeman,  just 
as  it  mlgbt  be  a  part  of  his  duty  to  adjust 
switches,  and  his  incompetency,  not  as  to  the 
particular  branch  of  the  duties  he  was  en- 
gaged in  at  the  time  that  he  went  to  sleep 
and  failed  to  flag  tbe  train,  but  bis  fitness  for 
the  varied  duties  of  bis  employment  as  a 
brakeman,  was  tbe  Issue  for  the  jury. 

It  was  in  proof  that  appellant  had  a  mle 
requiring  the  dispatcher  to  notify  the  em- 


ployte  on  a  belated  regular  train  of  tbe  pres- 
ence of  a  work  train  standing  on  tbe  main 
line,  and  tbat  evidence  raised  an  Issue  which 
tbe  court  properly  submitted  to  tbe  jury. 
The  failure  of  tbe  dispatcher  to  perform  that 
duty  may  have  concurred  'with  the  negli- 
gence of  the  brakeman  in  producing  the  dis- 
aster. Gronzales  v.  City  of  Galveston,  84  Tex. 
S,  19  S.  W.  284,  81  Am.  St  Rep.  17;  Shippers' 
Compress  Co.  v.  Davidson  (Tex.  Civ.  App.) 
80  8.  W.  1032.  There  is  no  support  for  the 
contention  tbat  the  charge  of  the  court  au- 
thorised tbe  jury  to  make  a  rule  for  appel- 
lant tbat  did  not  exist.  The  rule  or  custom 
was  proved,  and  all  tbe  court  authorized  tbe 
Jury  to  do  was,  if  the  rule  existed,  to  find 
whether  or  not  It  had  been  regarded.  The 
court  did  not  attempt  to  make  a  rul^  for  ap- 
pellant as  to  the  way  in  which  It  should  con- 
duct its  business,  but  simply  allowed  the  jury, 
if  they  found  it  had  been  a  rule,  to  bold  it 
responsible  for  damages  arising  from  a  fail- 
ure to  enforce  It  From  the  very  fact  that 
appellant  made  such  a  rule,  it  was  inferable 
that,  under  certain  drcumstauces,  flagging 
^ras  not  deemed  all  tbat  was  required  for  tbe 
safety  of  employes,  and  the  court  did  not  err 
in  submitting  to  the  jury  the  question  aa  to 
whether  flagging  alone  was  a  reasonably  safe 
and  sufficient  way  in  which  to  prevent  a 
moving  train  from  running  into  one  standing 
on  the  track.  The  fact  that  appellant  bad 
promulgated  a  rule  did  not  give  it  such  ctaar^ 
acter  for  being  safe  and  sufficient  tbat  it 
could  not  be  questioned  or  inquked  into.  If 
it  bad  been  error  to  submit  the  questton  as 
to  whether  the  rule  as  to  flagging  was  a 
reasonably  safe  one,  appellant  could  not 
complain  because  it  requested  a  charge  In- 
volving inquiry  into  whether  the  rule  was 
reasonably  safe. 

The  theory  advanced  by  appellant  that.  It 
the  Injury  resulted  from  the  negligence  of  the 
brakeman,  no  question  of  his  competency 
could  arise  Is  untenable.  We  do  not  think 
that  theory  can  be  sustained,  for  there  la 
high  authority  for  the  proposition  that  a  de- 
linquency may  be  of  such  a  flagrant  and  outra- 
geous character  as  to  warrant  the  concluBlon 
tbat  only  an  Incompetent  servant  would  have 
committed  It  Labatt,  Mast  &  Serv.  t  189. 
As  said  by  the  author:  "The  questions 
whether  a  negligent  act  was  merely  a  tezai>o- 
rary  lapse  by  a  capable  servant,  or  Indicated 
an  essential  nnfltness,  are  entirely  distinct, 
and  it  seems  impossible,  from  a  purely  logic- 
al standpoint,  to  maintain  that  such  evidence, 
BO  far  as  it  bears  upon  the  latter  question, 
should  be  rejected  simply  because  tbe  other 
one  is  suggested  by  it"  The  charge  asked  by 
appellant,  making  the  Incompetency  of  the 
servant  rest  upon  his  incompetency  aa  to 
flagging,  was  properly  refused,  because  his 
Incompetency  as  a  brakeman  was  the  one  to 
be  Inquired  Into,  as  that  was  the  capacity  in 
which  he  was  employed.  Flagging  was  a 
mere  incident  to  the  employment  at  business 
of  a  brakeman.    If  HarriA|  tte  terakemaa. 
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was  Incompetent,  the  fact  that  the  accident 
vas  cansed  by  his  negligence  would  not  ex- 
cuse appellant  from  liability. 

Tbe  mle  that  appellant  bad  In  regard  to 
flagging  may  have  been  a  reasonably  safe  and 
sufficient  (H1&  Still,  If  an  Incompetent  broke- 
man  waa  sent  out  to  execute  the  rule  and  the 
accident  occurred  through  his  negligence  in 
falling  to  carry  the  rule  Into  execution,  ap- 
pellant would  be  liable.  In  other  words,  safe 
rules  are  not  sufficient.  In  the  absence  of 
competent  servants  to  execute  them,  and 
tbe  court  did  not  err  In  refusing  to  In- 
struct the  J1117  that  a  safe  rule  would  exon- 
«ate  aHtellant  from  all  liability.  Again,  If 
appellant  had  another  rule  aa  to  the  train 
dispatcher  warning  the  late  train  against 
work  trains  on  the  tra<^,  and  there  was  a 
failure  to  give  that  warning,  and  that  tall- 
ore  to  give  that  warning  concurred  with  the 
careleasneaa  of  the  brakeman  In  producing 
tbe  wreck,  appellant  would  be  liable,  how- 
ever safe  the  rule  may  have  been  as  to  the 
age  of  flaga,  no  matter  how  competent  the 
servant  may  hare  been.  This  phase  of  the 
law  was  Ignored  In  the  special  charges  asked 
by  appellant.  If  either  of  the  rules  had  been 
carried  into  execution,  appellant  would  have 
been  relieved  from  liability,  and  It  must  fol- 
low that  if  neither  was  executed,  one  of  them 
not  depending  for  Its  execution  on  a  fellow 
servant  of  appellee,  appellant  was  liable. 

It  Is  urged  that  the  fireman  and  brakeman 
Ml  the  freight  train  should  not  have  been  al- 
k>wed  to  testify  that  their  train  would  have 
been  under  such  control  that  It  would  not 
have  collided  with  the  work  train,  if  notice 
bad  been  given  to  them  of  tbe  presence  of  the 
Utter  train  on  the  track.  The  objectlona 
urged  to  the  testimony  were  that  the  wit- 
nesses did  not  have  the  management  of  the 
train,  and  could  not  testify  that  under  certain 
circumBtances  they  would  have  stopped  the 
train.  We  can  readily  conceive  of  emergen- 
cies arising  that  would  Justify  either  the  fire- 
man or  brakeman  In  assuming  sufficient  con- 
trol of  the  train  as  to  throw  on  the  air  brakes 
and  stop  It;  but,  if  this  were  not  true,  ap- 
pellant could  not  have  been  injured  by  the 
evldenoe  of  the  witnesses,  because  the  engin- 
eer, wbo,  appellant  contends,  had  exclusive 
managonent  of  the  train,  swore  that  he 
would  bave  prevented  the  collision  If  he  had 
been  notified  of  the  presence  of  the  work 
train.  His  testimony  as  to  what  he  would 
bave  done  had  be  been  notified  was  relevant 
and  proper.  Telegraph  Co.  v.  Mitchell,  91 
Tex.  454,  44  S.  W.  274,  40  L.  E.  A.  209,  66 
Am.  St  Rep.  906;  Railway  t.  Davis  (Tex. 
av.  App.)  84  S.  W.  669. 

The  witness  Harris  must  have  known 
whether  he  was  examined  with  respect  to  his 
duties  and  obligations  as  a  brakeman  when 
be  wa»  employed  by  appellant,  and  there  can 
be  no  merit  in  the  contention  that  he  could 
bave  been  examined  without  his  knowledge. 
Tbe  question  was  not  as  to  whether  Inquiry 
89  S.W.-^ 


was  made  as  to  his  character  and  record  as 
Is  assumed  by  api>enant  It  was  proper  to 
allow  Harris  to  state  that  he  had  been  dis- 
charged by  one  railroad  company  because 
his  services  were  unsatlsfactwy,  because  be 
had  stated  the  same  thing  In  his  application 
for  service,  and  It  tended  to  show  that  ap- 
pellant had  been  put  up<m  such  notice  as  to 
his  competency  that  inquiry  would  bave 
shown  his  incompetency. 

It  waa  not  error  to  allow  the  witness  Mey- 
er to  swear  that  it  was  the  duty  of  the  train 
dispatcher  to  notify  regular  trains  of  the 
presence  of  work  trains  on  the  track.  It  may 
be  true  that  he  had  not  been  in  the  empl<qr 
of  the  appellant  as  brakeman  for  two  years ; 
but  all  the  evidence  tended  to  show  that  the 
same  rules  were  in  force  when  the  accident 
occurred  that  bad  been  In  force  for  years, 
and  the  evidence  waa  admissible.  The  ques- 
tion as  to  whether  the  mle  as  to  work  trains 
flagging  against  moving  trains  was  a  safe  one 
was  one  to  be  determined  by  the  Jury,  and 
not  by  tbe. witnesses ;  and  the  court  did  not  err 
in  excluding  evidence  of  the  opinions  of  cer- 
tain witnesses  as  to  tbe  rule  being  a  safe  one. 
The  Jury  was  fully  as  competent  to  pass  on 
tbe  safety  of  the  rule  as  the  witnesses.  Tbe 
court,  however,  on  the  direct  examination, 
permitted  the  witness  Mey6r  to  state  that 
flagging  was  a  safe  method  of  warning  trains, 
and  it  was  not  error  to  exclude  a  rq>etl- 
tlon  of  it 

It  was  permissible  to  prove  that  It  was  the 
custom  of  appellant  to  notify  late  regular 
trains  of  the  presence  of  work  trains  on  the 
track.  If  the  notification  alluded  to  had  be- 
come an  incident  of  the  business  of  appellant, 
and  was  recognized  and  regularly  enforced  by 
it  it  will  be  regarded  as  tbe  legal  equivalent 
of  a  mle.  The  employes,  knowing  of  such 
custom,  would  be  governed  in  their  actions  In 
connection  with  it  as  In  the  case  of  a  r^ular- 
ly  adopted  rule.  Labatt,  Mast  ft  Serv.  t 
213a;  Campbell  v.  Railway  (Tex.  Clv.  App.) 
S9  S.  W.  1105.  The  objections  to  the  evi- 
dence as  to  the  custom  were  not  ui^ed  on  the 
ground  that  the  custom  was  not  proper  tes- 
timony, but  only  because  such  custom  was 
not  alleged  in  tbe  petition,  and  appellant  will 
not  t>e  allowed  to  shift  Its  position  in  this 
court  so  as  to  complain  of  the  custom  of  oth- 
er railroads  as  being  Improper  testimony,  re- 
gardless of  the  pleadings. 

Tbe  evidence  as  to  the  knowledge  of  the 
train  dispatcher  as  to  where  trains  were  on 
the  track  was  properly  admitted,  and  such 
evidence  was  Introduced  without  objection  on 
the  part  of  appellant,  and  the  objection  to 
the  answer  of  appellee  that  the  train  dis- 
patcher "is  supposed  to  know"  where  trains 
are  is  .without  merit. 

There  was  no  issue  as  to  whether  fiagglng 
or  notification  of  tbe  presence  of  tbe  work 
train  was  the  safer  plan;  the  sole  issue  be- 
ing as  to  whether  appellant  had  executed  tbe 
rules  promulgated  by  it    It  wa&  therefore, 
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immaterial  wbicb  one  was  tb»  safer  of  the 
two.  Neither  was  executed ;  the  <»e  became 
an  Incompetent  servant  was  sent  to  execute 
It,  and  the  other  through  negligence.  There 
was  no  evidence  tending  to  show  that  the 
witnesses  were  experts  on  rnles  even  if  such 
testimony  had  been  material. 

The  thirty-second  assignment  of  error  will 
not  be  sustained.  Testimony  as  to  whether 
it  took  an  expert  to  flag  a  train  was  wholly 
irrelevant  to  the  issues  In  the  case,  and  was 
properly  rejected. 

It  was  not  improper  on  the  cross-examina- 
tion to  ask  witnesses  for  appellant  if  they 
were  not  in  Its  employ,  and  if  they  were  not 
paid  to  come  to  court  and  testify.  These 
questions  were  allowable  to  show  bias  upon 
the  part  of  the  witnesses. 

The  thirty-sixth  and  thirty-seventh  assign- 
ments present  as  error  the  action  of  the  court 
in  admitting  evidence  as  to  the  general  repu- 
tation of  Harris  as  to  bis  competency  as  a 
brakeman.  The  evidence  was  clearly  admis- 
sible. The  question  was  as  to  his  reputation 
among  railroad  men,  and  such  testimony  is 
always  recognized  as  legitimate  in  inquiries 
as  to  the  competency  of  a  railroad  employ^. 
The  doctrine  adopted  by  a  large  number  of 
the  authorities  is  that,  when  a  servant  is  gen- 
erally reputed  to  be  unfit  for  the  service  for 
which  he  was  hired,  such  fact  is  evidence 
tending  to  show  that,  if  the  master  had  exer- 
cised ordinary  care,  the  unfitness  of  the  serv- 
ant would  have  been  discovered.  Monaban 
V.  Worcester  (Mass.)  23  N.  B.  228,  15  Am. 
St  Rep.  226;  Hatt  v.  Nay  (Mass.)  10  N.  E. 
807;  Western  Stone  Co.  v.  Whalen  (111.)  38 
N.  B.  241,  42  Am.  St  Rep.  244.  The  rule  is 
thus  stated  in  Monaban  v.  Worcester,  above 
cited:  "The  master  Is  bound  to  use  reason- 
able care  in  selecting  bis  servants,  and,  if  a 
person  is  incompetent  for  the  work  he  is  em- 
ployed to  do,  the  fact  that  he  Is  generally  re- 
puted in  the  community  to  want  those  qual- 
ities which  are  necessary  for  the  proper  per- 
formance of  the  work  certainly  has  some 
tendency  to  show  that  the  master  would  have 
found  out  that  the  servant  was  incompetent 
if  proper  means  had  been  taken  to  ascertain 
the  qualifications  of  the  servant"  The  Su- 
preme Court  of  Texas  goes  farther  than  the 
above  quotation,  and  says:  "The  difference 
in  the  effect  of  general  reputation  upon  the 
right  and  duties  of  the  railroad  company  and 
Johnson  lies  In  this:  that,  It  being  the  duty 
of  the  former  to  inform  itself  of  the  charac- 
ter of  its  servants,  the  proof  of  general  bad 
reputation  fixed  the  liability  of  the  company, 
without  proving  knowledge  of  the  reputation 
or  of  the  character  of  the  servant  but  as  to 
the  servant  Johnson  the  proof  was  simply  a 
means  by  which  it  might  be  shown  that  he 
knew  of  the  character  of  Roberts  as  a  con- 
ductor." That  case  disposes  of  the  conten- 
tion of  appellant  that  evidence  of  the  reputa- 
tion of  the  brakeman  was  inadmissible,  un- 
less  knowledge   of    such    reputation    was 


brought  home  to  appellant  As  sai 
Kinney,  in  liis  work  on  Fellow 
(section  90),  which  is  approved  in  < 
son  Case:  "Evidence  of  general  r 
is  admissible  to  prove  tlie  unfitness 
low  servant  and  ignorance  of  sucl 
reputation  on  the  part  of  the  maste 
negligence,  In  a  case  which  prope 
would  have  obtained  the  necessary 
tion,  and  where  the  duty  to  inq 
plainly  Imperative"  The  court  di( 
in  permitting  the  conductor,  J.  L. 
who  sent  the  brakeman  out  to  flag  ti 
train,  to  testify  on  cross-examinatic 
had  heard  before  the  accident  of  t 
man  letting  a  car  go  through  the 
Dougherty.  The  witness  had  test 
the  brakeman  bad  a  good  reputs 
that  he  never  had  beard  of  any 
against  him,  and  it  was  proper  to  ci 
ine  him  as  to  the  "splitting"  of  t 
and  throwing  a  car  off  by  the  brakei 
six  weeks  before  the  collision. 

The  thirty-ninth  assignment  as 
elusion  of  evidence,  cannot  be  cons 
cause  the  bill  of  exceptions  fails  tc 
objections  urged  to  its  admission. 
V.  Hunt  15  Tex.  Civ.  App.  248,  39 

The  court  did  not  err  in  permittl 
glneer  of  the  work  train,  Crawfon 
that  he  remembered  about  a  sw 
split  by  the  brakeman  Harris  at  1 
that  he  found  him  off  the  right  of 
trary  to  the  rules,  talking  to  a  far 
lie  had  been  sent  out  to  flag  a  tt 
matter  was  brought  out  on  cros 
tion,  after  the  witness  had  testlfl 
pellant  that  the  services  of  Harrii 
satisfactory  up  to  the  time  that  tl 
occurred.  What  has  been  said  as  t 
ness  applies  to  the  evidence  of  othi 
es  to  the  same  facts.  It  was  sbo 
was  the  duty  of  the  conductor,  wb 
nizant  of  some  of  the  acts  of  nei 
the  brakeman,  to  report  the  sami 
lant  and  the  presumption  is  that  t 
ed  his  duty.  As  said  by  this  cou 
way  V.  Davis  (Tex.  Civ.  App.)  23 
"While  the  Incompetency  of  an  er 
not  be  proved  by  specific  acts  of  ci 
yet  where  these  acts  have  been 
the  knowledge  of  the  master,  tt 
proved  to  establish  that  knowlet 
part  of  the  master." 

Appellee  was  permitted,  over  th« 
of  appellant  to  bring  out  on  the  < 
Ination  of  one  of  appellant's  wi 
fact  that  the  night  before  the  a< 
brakeman  who  fell  asleep,  when 
flag  the  train,  had  been  out  with 
4  o'clock  in  the  morning.  Appelle* 
bad  some  object  in  view  when  he 
that  evidence  being  admitted.  Ii 
have  been  Introduced  in  order  i 
reason  for  the  flagman  falling 
cause  that  was  unnecessary.  It 
have  been  for  the^^mrpose  of  sho'vi 

Digitized  by  VjOOQIC 


Tex.) 


CHICAGO,  R.  I.  &  T.  RT.  CO.  v.  CARR. 


85 


did  fall  asleep,  because  he  admitted  it 
Wbat,  ih&i,  was  the  object  In  Introducing  the 
testimony?  The  reasons  given  by  appellee 
are  that  the  evidence  was  admissible  to  test 
the  witness'  knowledge  of  the  reputation  of 
the  brakeman,  to  whose  good  character  be 
had  sworn,  and  to  Impeach  his  statement, 
and  that  it  was  admissible  to  prove  reckless- 
ness and  incompetency  on  the  part  of  the 
brakeman,  which  was  known  to  Thomas,  a 
Tic-e  principal,  or  could  have  been  known  by 
the  use  of  ordinary  care.  Undoubtedly  the 
last  was  the  true  reason  for  the  lutro- 
doctlon  of  the  testimony,  and,  if  it  was  not 
admissible  for  that  purpose,  it  had  no  place 
in  the  case.  There  was  nothing  that  indicat- 
ed that  Thomas  knew  anything  about  the 
brakeman  having  been  out  the  night  before 
frith  girls,  and  how  by  the  exercise  of  ordi- 
nary care  he  could  have  obtained  such  knowl- 
edge does  not  appear.  The  duty  did  not  rest 
upon  the  railroad  to  keep  track  of  the  actions 
of  its  employes  while  not  on  duty,  and,  if  it 
bad  been  notified  of  the  fact  that  the  brake- 
man  had  not  gone  to  bed  the  night  before 
earlier  than  he  did.  It  would  not  have  con- 
veyed to  it  knowledge  of  the  incompetency  of 
the  servant  If  knowledge  of  the  fact  that 
tbe  brakeman  had  lost  sleep  to  such  a  degree 
as  to  make  him  incapable  of  performing  his 
dnties  had  been  conveyed  to  appellant  before 
be  was  sent  to  flag  the  train,  it  might  have 
been  negligence  In  the  railway  company  to 
send  him  to  perform  a  duty  that  his  physical 
i-ondltlon  rendered  him  unable  to  properly 
perform;  and,  if  that  negligence  concurred 
with  the  negligence  of  the  fellow  servant  in 
producing  the  inquiries,  appellant  would  be 
liable:  As  before  stated,  there  is  no  evidence 
that  tends  to  show  that  appellant  knew  any- 
thing whatever  of  the  physical  condition  of 
tbe  brakMnan.  We  are  of  the  opinion,  there- 
fore, that  the  evidence  as  to  the  brakeman 
having  been  ont  the  night  before  the  accident 
with  girls,  and  that  he  did  not  get  to  his 
"bnnk"  until  4  o'clock  a.  m.,  was  inadmissible. 
That  act  did  not  tend  to  show  incompetency, 
for  tbe  most  efficient  servant  might  be  guilty 
of  the  same  conduct  It  was  an  isolated  act, 
that  coold  have  bad  no  effect  except  to  prej- 
ndioe  tbe  cause  of  appellant  before  the  jury. 
The  evidence  being  inadmissible,  the  only 
question  that  r«nains  is,  did  it  have  a  prej- 
ndidal  effect  upon  the  minds  of  the  Jury? 
In  the  case  of  Railway  v.  Hume,  87  Tex.  211, 
27  S.  W.  110,  it  seems  to  be  held  that  irrele- 
vant testimony  will  not  cause  a  reversal,  un- 
Ns  it  appears  that  Injury  resulted  tbere- 
fnan,  and  tliat  may  have  been  correct  in  that 
<*k;  but  in  a  case  like  the  present  where 
tbe  incompetency  of  a  servant  is  sought  to 
be  shown  by  circnmstances,  it  cannot  be  said 
that  tbe  admission  of  tbe  evidence  was  not 
iojnrloiu.  Tbe  mle  is  thus  stated,  however, 
in  Railway  t.  Harrington,  62  Tex.  S97 :  "As 
this  evidence  was  improperly  admitted  over 
tbe  objectlona  of  appellant  properly  Inter- 


posed, and  as  It  cannot  be  determined  thiit 
appellant  was  not  Injured  thereby,  the  Judg- 
ment ought  to  be  reversed."  That  language 
was  quoted  with  approval  by  the  Supreme 
Court  In  the  case  of  Railway  v.  Hannig,  91 
Tex.  347,  43  8.  W.  508,  and  tlie  court  said: 
"The  true  rule  is  that  in  such  a  case,  in  order 
to  hold  that  the  error  does  not  require  a  re- 
versal of  the  judgment,  It  ought  clearly  to 
appear  that  no  Injury  could  have  resulted 
from  the  admission  of  the  evidence."  The 
same  rule  is  announced  in  Grlffls  v. 
Payne,  92  Tex.  293,  47  8.  W.  973.  It  does 
not  appear  In  this  case  that  the  illegal  evi- 
dence was  harmless,  and,  if  it  had  the  effect 
on  the  jury  which  It  Is  stated  in  the  brief  of 
appellee  it  was  Intended  to  have,  it  was  prej- 
udicial to  the  cause  of  appellant.  Incom- 
petency of  a  servant  cannot  be  proved  by 
special  acts  of  negligence,  but  such  proof  Is 
allowed  only  when  knowledge  of  them  are 
brought  home  to  the  master,  to  show  that  the 
master  knew  of  the  acts  that  tended  to  show 
negligence  or  carelessness.  If  proof  of  negli- 
gent acts  is  not  permitted,  except  when  it  is 
shown  that  the  master  was  informed  of  them, 
proof  of  acts  not  involving  negligence,  but 
which  might  be  calculated  to  injure  the  char- 
acter of  a  servant  before  the  Jury,  should 
not  be  allowed,  especially  when  the  master 
knew  nothing  about  them. 

The  motion  for  rehearing  is  granted,  and 
our  former  opinion  Is  withdrawn;  and  the 
judgment  of  the  district  court  will  be  revers- 
ed, and  the  cause  remanded. 


CHICAGO,  R.  1.  A  T.  RT.  CO.  v.  CARR. 

(Court  of  Civil  Appeals  of  Texas.    June  14, 

1905.) 

Evidence— Valdb  of  Pbopertt— Gboss-Ex- 
amination  of  witness. 
Where  the  owner  of  property,  suing  for 
damages  thereto,  testifies  as  to  the  value  before 
and  since  the  injury  complained  of,  it  la.  proper 
on  cross-examination  to  ask  him  what  he  will 
take  for  It 

Appeal  from  District  Court  Tarrant  Coun- 
ty; M.  E.  Smith,  Judge. 

Action  by  W.  C.  Carr  against  the  Chicago, 
Rock  Island  ft  Texas  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

N.  H.  Lasslter  and  Robert  Harrison,  for 
appellant. 

JAMES,  C.  J.  Tbe  judgment  in  this  cause 
mtist  be  reversed  upon  the  ruling  made  In 
Railway  v.  Scurlock  (Tex.  Sup.)  78  S.  W. 
490.  The  first  assignment  of  error  complains 
of  the  action  of  tbe  trial  court  in  sustaining 
an  objection  to  testimony,  as  will  appear 
from  the  following  bill  of  exceptions:  "Be  It 
remembered  that  upon  the  trial  of  the  above 
styled  and  numbered  cause  at  said  term  of  said 
court  W.  C.  Carr,  plaintiff,  on  direct  examin- 
ation testified  that  I>efore  tbe  constructlpb> 
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of  the  defendant's  road  by  big  property  aald 
property  waa  worth  $1,000;  tbat  ho  did  not 
think  the  pr«^>erty  worth  2S  cents  on  the 
dollar.  On  cross-examlnatlcHi  he  was  asked 
by  defendant's  counsel :  'Will  yon  take  |2S0 
for  It?'  PlalntifF  thereupon  objected,  saying: 
'We  don't  believe  that  it  Is  a  fair  qnestion  as 
put  We  will  object  to  It  It  is  Immaterial 
and  Irreleyant  A  man  may  have  snch  a 
feeling  that  he  wonld  not  want  to  sell  his 
property  probably.'  The  court  sustained  the 
objection  and  refused  to  receive  the  testimony. 
The  defendant  excepted.  Defendant's  conn- 
sel  then  asked,  'What  will  you  take  for  It? 
Plaintift  thereupon  renewed  the  objection, 
which  objection  the  court  sustained,  and  the 
defendant  excepted."  The  question  should 
have  been  allowed. 

It  Is  unnecessary  to  pass  on  the  other 
assignment  of  error.  We  had  previously 
affirmed  this  Judgment  because  the  statement 
of  facta  and  bills  of  exceptions  appeared  to 
have  been  filed  too  late  to  be  considered.  In 
80  doing  we  overlooked  the  fact  tbat  a  motion 
to  strike  them  out  was  overruled  on  account 
of  satisfactory  excuse  for  their  delayed  filing, 
and  we  have  therefore,  set  aside  tiie  afBrm- 
ance  on  our  own  motion. 

Reversed  and  remanded. 


HOOPES  et  al.  v.  MATHIS. 

(Court  of  Civil  Appeals  of  Texas.    June  17, 

1905.) 

1.  Husband   ahd   Wifb— CoinrURXTY   Pbop- 

KBTT— PBESUMPTIONB— BUBDKN    OF  PBOOF. 

The  presumption  is  that  property  purchased 
daring  marriage  belongs  to  the  community,  and 
the  burden  of  proof  is  on  tlw  party  asserting  the 
contrary; 

[Bid.  Note. — For  cases  in  point,  see  vol.  28^ 
Cent.  Dig.  Husband  and  Wife,  {{  913,  914.] 

2.  Tbtjbts— Following  Teubt  Funds— Idwi- 

TinCATON. 

Wliere  a  husband  invested  bis  own  money 
and  also  that  of  his  wife  in  certain  stock,  evi- 
denced by  a  single  certificate  in  his  own  name, 
oyer  wliicb  he  exercised  absolute  control,  and  no 
shares  were  ever  designated  as  belonging  to  his 
wife  until  less  than  enough  was  left  to  equal  her 
interest,  the  wife's  heirs  were  not  entitled  to  re- 
cover stock  levied  on  as  the  property  of  the  hus- 
band by  merely  proving  that  he  held  at  one  time 
shares  in  which  the  wife  bad  a  separate  interest, 
without  tracing  her  separate  funds  into  the 
shares  levied  on. 

Appeal  from  District  Court,  Aransas  Coun- 
ty; Stanley  Welch,  Judge. 

Action  by  Carrie  Hoopes,  revived  after  her 
death  in  the  name  of  J.  M.  Hoopes  and  others, 
against  Mary  N.  Mathis,  as  executrix  of  T.  H. 
Mathis,  deceased.  From  a  Judgment  In  favor 
of   defendant,    plaintltFs   appeal.    Affirmed. 

Rehearing  denied. 

J.  E.  Elgin,  Stayton  &  Berry,  and  John  C. 
Beasley,  for  appellants.  W.  H.  Baldwin  and 
Q.  B.  Scott,  for  appellee. 

GILL,  J.  In  1897  T.  H.  Mathis  recovered 
a  Judgment  against  J.  M.  Hoopes  and  C.  W. 


Boothe  for  $2,628.  Mathis  died  in 
tate,  and  Mary  N.  Mathis,  his  wife 
as  his  executrix.  The  judgment  bell 
and  unsatlsfled,  she  caused  an 
to  be  issued,  and  bad  it  levied  on 
of  capital  stock  of-  ttie  Fhrst  Natl 
of  Aransas  Pasa^  Tex.,  as  the  pi 
J.  M.  Hoopes.  In  1901  Carrie  Hoo] 
by  J.  M.  Hoopes  (who  was  her 
brought  suit  against  Mary  N.  ti 
ecntrlx,  claiming  tbat  the  stock 
was  her  separate  property.  She 
restrain  the  sale  by  injunction. 
1901,  Mrs.  Mathis  caused  anott 
tlon  to  issue,  and  had  It  levied  o: 
shares  of  the  stock  of  the  sac 
tlon.  These  IS  shares  were  evlden 
tiflcate  No.  168,  and  stood  In  th< 
Carrie  M.  Hoopes.  They  were  sold 
execution  and  bought  in  by  the 
She  thereupon  sued  Carrie  M.  Ho 
cover  them.  These  two  suits  we 
dated  and  tried  together.  This  is 
appeal;  the  first  Judgment  bavin 
versed  by  this  court  67  S.  W.  I 
then  Carrie  M.  Hoopes  has  died 
and  Juney  and  H.  R.  Hooi)es,  be 
and  J.  W.  Hoopes  have  been  ms 
plaintiff.  After  the  new  parties 
thus  made  the  cause  was  again  tr: 
July  28,  1904,  the  court  sitting 
jury,  rendered  judgment  that  plaii 
and  H.  R.  Hoopes  recover  the  13 
denced  by  certificate  No.  168,  1 
Hoopes  recover  nothing,  and  the 
46  shares  were  adjudged  to  be  tl 
of  J.  M.  Hoopes  and  subject  to  the 
From  that  Judgment  the  plaintifl 
pealed. 

The  facts  are  as  follows:  PrI 
J.  M.  Hoopes  and  Carrie  Hoopei 
resided  in  Iowa.  He  took  certa: 
funds  of  hers,  and,  combining 
funds  of  bis  own,  conducted  a  ba 
ness  In  that  state.  In  the  yef 
closed  out  the  business,  and  in  an 
between  himself  and  wife  it  was 
of  the  gross  result  of  the  bankl 
her  interest  amoimted  to  $5,000, 
$12,500.  He  had  charge  and  po 
It  all,  and  brou^t  It  to  Aransas 
where  he  and  his  wife  decidcc 
$15,200  of  it  In  stock  of  the  Fir 
Bank  of  Aransas  Pass.  The  hue 
upon  bought  152  shares  of  the  ci 
of  said  bank  at  Its  par  value  of  $1C 
On  the  trial  Hoopes  testified,  a: 
things,  that  of  the  sum  thus  lnv< 
was  the  separate  money  of  bis  w: 
testimony  is  conflicting  as  to  the 
the  application  for  injunction,  s 
t>oth  Hoopes  and  his  wife,  contaim 
averment  that  her  Interest  In  tbe 
t«vo-nlnths  of  $3,333.  The  stock 
scribed  for  was  all  taken  in  the 
M.  Hoopes,  was  evidenced  by  ce: 
4  issued  to  and  held  by  him,  and  v 
by  him  as  his  oyrn,  as  wlU  bereli 
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folly  appear.  Between  the  years  1800  and  19- 
00  be  had  tranef  erred  all  these  shares  except 
90,  irhlch  had  been  hypothecated  to  the  bank 
u  aecnrlty  for  a  loan.  He  discharged  the 
loan  by  a  transfer  to  the  bank  of  47  of  the  60, 
and  had  a  certlflcate  issued  to  his  wife  for 
the  remaining  is.  He  had  prevlonsly  had 
liraed  to  his  wife  a  certificate  for  6  shares. 
It  Is  thna  shown  that  every  share  purchased 
by  her  separate  fnnds  had  passed  out  of  his 
bands.  Hoopes  testified  that  he  transferred 
10  shares  to  Mathls,  so  that  the  latter  might 
become  a  director  Id  the  bank.  He  then 
tnnsfeiTed  10  shares  to  O.  W.  Boothe,  to  be 
used  to  raise  money  for  the  bank.  For  27 
shares  transferred  to  J.  W.  Dary  he  received 
dty  property.  For  10  shares  transferred  to 
Mr.  Fulton  he  received  some  lots.  He  gave 
10  shares  to  J.  W.  Hoopes.  He  states  that 
be  then  got  back  46  shares ;  that  is,  SO  which 
be  had  let  Hathis  and  others  have,  and  15 
trom  one  Hoxle.  Other  evidence  shows,  how- 
ever, that  he  purchased  from  Mathls  20 
shares,  evidenced  by  certlflcate  No.  75,  No.  77 
for  15  shares,  and  No.  78  for  10  shares ;  that 
these  made  up  the  45  shares,  and  that  he  ez> 
changed  these  three  certificates  for  No.  105 
for  45  shares,  which  certificate  was  Issued  to 
him  and  in  his  name.  He  exchanged  this  for 
certificates  Nos.  110,  111,  and  112 ;  the  first  for 
25  shares,  the  other  two  for  10  each,  and  all 
Issued  in  tils  own  name.  He  exchanged  No. 
110  for  Nos.  122  and  123,  Issued  to  himself; 
tbe  first  for  15,  the  second  for  10,  shares. 
He  exchanged  No.  112  for  No.  129,  which  he 
bad  issued  to  J.  W.  Hoopes.  He  sold  No.  Ill 
to  the  Brownsville  Bank.  He  bought  No.lie, 
for  10  sbares,  from  Warren  Coleman,  and 
bad  It  reissued  to  himself  in  certlflcate  No. 
121.  In  purchasing  the  Hoxle  15  shares, 
$500  of  bis  wife's  separate  fnnds  entered 
into  the  purchase  price ;  but  whether  any  of 
tbe  shares  levied  on  were  those  bought  ^om 
Hoxie  does  not  appear.  These  certificates, 
Nos.  121,  122,  and  123,  are  the  ones  adjudged 
to  appellee,  and  are  In  controversy  on  this 
appeal.  J.  M.  Hoopes  testified,  further,  that 
be  regarded  all  the  certificates  he  transferred 
as  bis  own ;  that  he  had  intended  to  have  a 
settlement  with  his  wife,  but  never  had.  He 
smns  up  the  history  of  certificate  No.  4  In  the 
following  language:  "I  let  T.  H.  Mathls 
bare  10  shares,  and  then  C.  W.  Boothe  10 
shares,  and  I  then  transferred  to  other  par- 
ties other  shares,  until  I  had  only  00  left 
These  were  hypothecated  to  the  bank,  with 
vhlch  I  settled  by  a  transfer  to  it  of  47 
«bares,  and  had  issued  to  my  wife  the  other 
13  riiares."  He  stated  generally  that  he  had 
no  authority  to  hypothecate  his  wife's  stock, 
and  did  not  consider  that  be  had. 

Tbe  question  Is  whether  the  facts  support 
the  indgmeat  of  the  court  that  Carrie  M. 
Hoopea  bad  no  sqmrate  Interest  In  the  shares 
in  oontrover^y.  The  presumption  Is  that  tbe 
property  pnrdiaaed  during  marriage  is  com- 
fflonity,  and  the  burden  of  proof  la  on  the  one 
•aerting  otherwise.    We  are  of  (pinion  tbe 


evidence  shows  that  3.  If.  Hoopes  arrived  in 
Texas  with  about  $17,500  in  cash,  $5,000  of 
which,  by  force  of  the  Iowa  agreement,  was 
tbe  separate  property  of  his  wife;  that  at 
least  $3,388  of  the  sum  invested  in  the  Aran- 
sas bank  stock  so  belonged  to  her ;  that  there- 
by she  acquired  in  the  152  shares  an  undivid- 
ed Interest,  equal  in  proportion  to  her  share 
of  the  invested  funds.  In  the  petition  for  in- 
junction Hoopes  and  wife  treat  their  relation 
in  the  Texas  bank  as  a  partnership  relation, 
in  which  event,  under  the  decisions  of  this 
state,  her  Interest  would  cease  to  be  separate, 
and  her  husband  would  become  her  debtor 
to  the  extent  of  her  separate  funds.  Purdom 
V.  Boyd,  82  Tex.  135,  17  S.  W.  606.  In  this 
view  of  the  case  the  judgment  is  right  in  any 
event  If  it  be  treated,  however,  as  a  mere 
joint  investment  of  separate  funds,  it  would 
devolve  on  her  to  trace  the  stock  through  its 
mutations,  showing  that  her  separate  funds 
actually  went  In  part  at  Jeast  to  the  acqui- 
sition of  the  stock  levied  on.  In  our  opinion 
this  has  not  been  done. 

The  theory  of  plaintiffs,  as  heirs  ot  Carrie 
M.  Hoopes,  seems  to  be  that  because  she  had 
an  interest  in  the  original  162  shares,  every 
share  sold  by  Hoopes  was  in  effect  parti- 
tioned to  him,  and  so  increased  her  Interest 
in  those  unsold,  so  that  when  the  numbw 
remaining  equalled  or  was  less  than  her 
original  interest  they  were  entirely  hers. 
Following  out  this  theory,  they  seek  to  show 
that  the  86  shares  In  controversy,  though 
evidenced  by  different  certificates,  were  but 
a  rqiMiyment  for  loaned  certificates,  and  there- 
fore were  a  part  of  the  original  issue.  Up- 
on this  proposition  depends  their  right  of 
recovery.  Certificate  No.  121  for  10  shares, 
standing  in  the  name  of  J.  M.  Hoopes,  was 
purchased  from  Warren  Coleman,  and  there 
Is  no  evidence  to  support  the  contention  that 
any  part  of  his  wife's  separate  funds  en- 
tered into  the  purchase  price.  The  Hoxle 
16  shares,  purchased  in  part  by  money 
acquired  by  Mrs.  Hoopes  In  her  separate 
right  long  subsequent  to  the  original  in- 
vestment is  not  shown  by  any  satisfactory 
evidence  to  constitute  a  part  of  tbe  stock 
levied  on.  If  they  were,  Hoopes  should  have 
known,  and  he  did  not  so  testify.  There  Is 
evidence  to  support  the  conclusion  that  45 
shares,  reacquired  after  the  closing  out  of 
the  last  of  the  152  shares,  were  purchased 
from  Mathls,  and  the  facts  are  not  consistent 
with  the  theory  that  they  were  loaned  shares 
returned.  It  Is  not  enough  that  plaintiffs 
have  shown  that  J.  M.  Hoopes  had  at  any 
time,  in  his  name,  shares  in  which  their  moth- 
er bad  a  separate  interest;  that  he  disposed 
of  them,  and  now  has  other  sbares.  They 
must  go  further,  and  trace  the  separate 
funds  into  the  shares  levied  on.  The  trial 
court's  conclusion  that  this  has  not  been 
done  Is  supported  by  the  record. 

The  first  assignment  points  out  an  Immate- 
rial error,  as  J.  W.  Hoopes  was  dismissed 
from  the  mlt  a.  an  Impwper  |«r@QQg[^ 
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Our  <!onc]U8ion  that  Mrs.  Hoopes  had  in 
the  152  shares  a  separate  Interest  equal 
to  the  sum  alleged  in  her  application  for  in- 
junction renders  it  unnecessary  for  us  to 
correct  in  detail  certain  inaccuracies  com- 
plained of  in  the  trial  court's  conclusions 
of  fact  as  to  the  Iowa  investments  and  the 
sum  owned  in  her  separate  right  on  her  ar- 
rival in  Texas.  The  history  of  the  shares  is 
long  and  Intricate.  We  shall  not  undertake 
to  review  in  detail  the  evidence  affecting 
them.  Nor  have  we  deemed  it  necessary  to 
review  the  assignments  in  detail  We  regard 
It  as  a  fact  case,  and  our  conclusion  is  that 
a  right  result  was  reached.  The  Judgment 
of  the  trial  court  is  therefore  affirmed. 

Affirmed. 


CLARK  et  al.  v.  BELL  et  bL  * 

(Court  of  Civil  Appeals  of  Texas.    June  7, 
1905.) 

1.  Trespass  to  Tbt  Teixi!— Common  Orant- 
OH— Validity  of  Dbbd  Pbiob  in  Time. 

Where,  in  trespass  to  try  title,  plaintiff 
claimed  as  grantee  in  a  deed  from  her  husband, 
and  -defendant  claimed  under  a  subsequent  deed 
at  execution  sale  under  an  execution  on  a  Judg- 
ment against  the  husband,  both  claimed  from 
a  common  grantor,  and  the  wife's  deed  was 
superior  in  law,  unless  it  was  made  by  the 
husband  with  intent  to  defraud  bis  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Trespass  To  Try  Title,  {  14.] 

2.  Trial— Instbuotions  —  Applicatior    to 
Evidence. 

Where,  on  the  issue  whether  a  deed  by  a 
hust>and  to  his  wife  was  fraudulent  a»  against 
creditors,  the  deed  negatived  the  idea  that  it 
was  in  consideration  of  a  prior  indebtedness 
from  him  to  her,  and  there  was  no  competent 
evidence  showing  such  consideration,  it  was 
error  for  the  court  in'its  charge  to  assume  as  a 
fact  that  the  deed  was  in  consideration  of  a 
prior  indebtedness  from  him  to  her. 
8.  Fbaudouent  Convbtances  —  Considera- 
tion—Pre-Existing  LlABIUTT— GBANTCK'S 
Knowledge  of  Fraud. 

Where  a  debtor  conveys  all  his  property  in 
payment  of  a  debt,  and  the  value  of  the  prop- 
erty greatly  exceeds  the  amount  of  the  debt,  the 
conveyance  is  fraudulent  as  against  the  other 
creditors  of  the  debtor,  though  the  grantee  is 
not  charged  with  knowledge  of  the  debtor's 
fraud. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  |  223.] 

4.  Same— Voluntary  Conveyance— Vaiiditt 

AS  Against  Gbantob's  Creditors. 
A  voluntary  conveyance  is  invalid  sgalnst 
the   grantor's   creditors,    without   reference    to  ' 
knowledge  or   want  of  it  on  the  part  of  the 
grantee  of  the  grantor's  faidebtedness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  {  620.] 

6.  Execution — Sales— Bona  Fide  Pubcuas- 

XBS. 

The  rule  that  where  the  plaintiff  in  exe- 
cution, or  his  attorney,  at  an  execution  sale 
bids  in  property  at  a  grossly  inadequate  price, 
he  cannot  be  considered  a  bona  fide  purchasor 
in  a  contest  with  a  claimant  of  the  prior  titles 
is  only  applicable  to  a  case  where  the  purchaser 
claims  to  be  a  bona  fide  purchaser  without 
notice  of  a  prior  conveyance. 

*Wiit  of  error  dented  br  Suprema~Court  Novembe? 
t,  UK. 


e.  Samk  —  Inadbquaot  of  Consideration- 
Bight  or  Pbiob  Fbaudulent  Obaktek. 
An  execution  sale  of  property  which  had 
previously  been  conveyed  by  the  debtor  for  the 
fraudulent  purpose  of  placing  it  beyond  the 
reach  of  his  creditors  will  not  t^  set  aside  at  the 
Instance  of  the  fraudulent  grantee  on  the 
ground  of  inadequacy  o^rice.' 

[Ed.  Note.— For  cases  in  point,  see  vol.  21. 
Cent  Dig.  Execution,  {  707.J 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty; J.  M.  Ooggin,  Judge. 

Action  by  Mrs.  J.  L.  Bell  and  another 
against  Leigh  Clark  and  another.  From  a 
Judgment  in  part  for  plaintiffs  and  in  part  for 
defendants,  plaintiffs  appeal.  Affirmed  in 
part,  and  reversed  in  part 

Behearing  denied  October  11,  1906. 

Falvey  &  Davis,  Leigh  Clark,  and  W.  M. 
Peticolas,  for  appellants.  Patterson.  Buck- 
ler &  Woodson,  for  appellees. 

NEILL,  J.  This  suit  was  brought  by  Mrs. 
J.  L.  Bell,  Joined  by  her  husband,  appellees. 
against  liCigh  Clark,  personally  and  as 
trustee  for  William  D.  Oarland,  In  the  ordi- 
nary form  of  trespass  to  try  title,  to  re- 
cover possession  and  title  to  certain  lots  or 
parcels  of  land  situated  in  the  dty  of  El 
Paso,  Tex.  The  defendants  answered  by  a 
plea  of  not  guilty,  and  specially  that  the 
deed  under  which  the  plaintiff  Mrs.  J.  L. 
Bell  claims  the  property  In  controversy  was 
made  by  her  husband,  J.  L.  Bell,  for  the 
fraudulent  purposes  of  hindering  and  delay- 
ing his  creditors,  and  especially  W.  D.  Gar- 
land, who  was  a  Judgment  creditor  of  Bell 
at  the  time  the  deed  was  executed,  and  the 
defendant  Clark,  who  owned  an  Interest  In 
such  Judgment  They  asked  that  the  alleged 
fraudulent  deed  be  set  aside,  and  that  they 
recover  possession  of  and  he  quieted  In  their 
title  to  said  property,  which  they  had  acquir- 
ed by  purchase  at  execution  sale  under  said 
Judgment  Pending  the  suit  Garland  died 
intestate,  leaving  his  wife,  Sarah  E.  Gar- 
land, his  sole  heir.  She  subsequently  died 
Intestate,  leaving  as  her  heir  Caleb  B.  Dorr, 
who  was  made  a  party  defendant  By  sup- 
plemental petition  the  plaintiffs  plead  that 
at  the  execution  sale  certain  of  the  property 
sued  for  by  plaintiffs,  and  sought  to  be  re- 
covered from  them  by  defendants  In  their 
cross-action,  was  bought  In  by  defendant 
Leigh  Clark  for  the  plaintiff  In  execution  at 
a  grossly  Inadequate  price,  to  wit,  the  sum 
Of  $60,  which  was  all  that  was  paid  for  the 
property  at  such  sale,  and  they  tendered  to 
defendants  such  amount  Though  plaintiffs 
ask  no  relief  by  this  supplemental  petition, 
presumably,  which  Is  Indicated  by  their  posi- 
tion on  trial  and  the  action  taken  by  the  ' 
trial  court,  they  sought  to  avoid  the  deed  to 
defendants  made  under  such  execution  sale  i 
upon  the  grounds  alleged  in  such  petition.  . 
The  land  bought  by  defendants  at  this  execu-  j 
tion  sale  was,  as  the  court  Instructed  the 
Jury,  really  the  only  land  the  title  to  which 
was   in  conti^T^rsr   I^^to^fSult    Certain 
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parta  of  the  land  soed  (or  bad,  prior  to  the 
«xecntlon  sale,  been  levied  upon  and  sold  by 
rlrtoe  of  an  order  of  sale  lasned  on  the  same 
Jwlgment,  and  bought  In  by  defendants,  and 
their  title  by  vlrtae  of  such  purchase  perfect- 
ed as  against  plaintiffs  by  a  decree  of  the 
court  Aa  to  most  of  this  part  of  the  land 
plaintiffs  abandoned  their  salt;  and  as  to 
that  part  thereof,  which  was  very  small, 
which  waa  owned  by  J.  L.  Bell  and  bought 
voder  said  order  of  sale  by  defendants,  the 
court  instructed  the  Jury  to  find  for  defend- 
ants.  Certain  other  parcels  of  land  described 
In  plaintiffs'  petition  were  never  purchased 
by  defoidants,  either  under  the  order  of  sale 
or  the  execution,  and  as  to  these  parts  the 
court  peremptorily  Instructed  a  verdict  for 
platntiffa 

After  these  peremptory   Instructions,  the 
case,  In  ao  far  as  it  involved  the  land  sold 
at  execution  sale,  was  tried  before  a  jury, 
and  the  trial  resulted  in  a  judgment  In  favor 
of  plaintlffB.    As  we  have  concluded  to  re- 
verse the  judgement,  because  It  Is  manifestly 
against  the  evidence  and  on  account  of  er- 
rors in  the   court's  charge,    we  will  state 
snbetantially  the  evidence,  which  is  uncon- 
tradicted, pertinent  to  the  issues  involved. 
On  the  19tb  day  of  September,  1894,  J.  L.  Bell 
was  Indebted  to  William  D.  Garland  on  a 
promissory  note,  executed  by  the  former  to 
the  latter  on  the  26th  day  of  August,  1892, 
In  the  sum  of  1789.60,  principal  and  Interest 
The  debt  was  of  the  commimlty  of  Bell  and 
wife.    The  debt  being  due,  Garland,  who  was 
represented  by  Lieigh  Clark  as  his  attorney, 
^ed  thereon,  and  on  the  3d  day  of  October, 
1894,  recovered  judgment  in  the  district  court 
«(  El  Paao  county  against  3.  L.  Bell  in  such 
suit  In  the  sum  of  $793,  with  Interest  from 
that  date  at  the  rate  of  6  per  cent  per  annum. 
Clark,  by  assignment,  was  the  owner  of  a 
one-half  interest  In  such  judgment     All  the 
property  described  In  plaintiffs'  petition  and 
Involved  In  this  suit  was  acquired  by  J.  h. 
Bell  before  the  rendition  of  said  judgment 
from   W.    W.    Williams,    who   conveyed   the 
property  by  three  deeds.    By  one  of  the  deeds 
some  of  the  lots  were  conveyed  to  J.  L.  Bell, 
and  by  the  other  two  deeds  all  the  other 
part  of  tbe  propoty  was  conveyed  to  Mra 
3.  L.  Bell.    All  three  deeds  were  in  such  form 
as  to  prima  fade  vest  the  title  to  the  prop- 
erty in  tbe  community.    Tbe  evidence  shows 
that  Bell  paid  for  the  property  by  certain 
stock  which  he  held  in  a  soap  manufacturing 
company   in  the  republic   of   Mexico.    This 
stock  also  appears  to  have  been  of  the  com- 
munity   property    of    Bell    and    wife.    On 
November   1,   1894,   after   the  Judgment  re- 
ferred to  had  been  recovered  by  Garland,  J. 
L.  Bell  executed  a  deed  to  his  wife,  Mrs.  J. 
L.  Bell,  conveying  to  her  the  lots  in  contro- 
versy.   This  deed  conveyed  all  the  property 
that  Bell  owned,   not  Incumbered  by   Uens, 
subject  to   execution,   leaving   Bell   without 
any  property   to   satisfy  his  debts.    It  did 
not  however,  Include  the  property  which  was 
■old  by  virtue  of  the  Judgment  against  Bell 


under  the  order  of  sale  and  bought  in  at 
such  sale  by  defendants.    The  value  of  the 
property  at  the  time  of  the  conveyance  was 
13,926.    As  to   the  consideration,  the  deed 
contains  the  following  recital:    "Know  all 
men  by  these  presents,  that  I,  James  li.  Bell, 
of  the  city  of  Juarez,  Mexico,  for  and  in  con- 
sideration of  the  sum  of  one  and  60/100  dol- 
lars (11.60),  to  me  In  hand  paid,  and  other 
valuable  considerations  paid  by  Mrs.  J.  L. 
Bell,  and  other  good  considerations,  tbe  re- 
ceipt of  which  Is  hereby  acknowledged,  and 
In  recognition  of  the  separate  ownership  of 
property  hereinafter  described  -fey  the  said 
Mra  J.  Li.  Bell,  who  in  fact  advanced  the  con- 
sideration for  the  purchase  of  said  property, 
have  granted,  sold,  and  conveyed,"  etc.    There 
Is  no  testimony  whatever  in  the  record  tend- 
ing to  show  that  Mrs.  Bell  advanced  the  con- 
sideration for  the  purchase  of  said  property 
as  Is  stated  In  the  deed.    Mrs.  Bell  testified 
by  deposition:    "All  the  property  we  own 
In  El  Paso  was  deeded  to  us  by  W.  W.  Wil- 
liams.   I   do  not  know  how   the   purchase 
price  was  paid,  nor  by  whom,  nor  where  the 
money  came  from  with  which  It  was  paid.    I 
did  not  pay  It  The  consideration  was  certain 
shares  of  soap  stock  In  a  soap  manufactur- 
ing company  at  Samalayuca,  Mexico.    •    •    • 
I  do  not  know  the  corporate  name  of  the 
company    which    issued    the   stock    referred 
to,  nor  can  I  answer  as  to  the  description 
of  the  stock.    I  do  not  know  the  number  of 
the  shares  nor  the  value  of  them.    At  the 
time  of  my  marriage  to  Mr.  Bell  I  was  not 
the  owner  of  any  real  or  personal  property 
or  money.    The  only  person  or  estate  from 
whom  I  ever  Inherited  any  money  or  proper- 
ty was  from  the  estate  of  my  mother's  father, 
and  it  came  to  me  after  the  death  of  my 
mother.     Tbe    first   amount  received  frran 
the  estate  was  $300,  and  that  came  to  me  in 
1887.    I    loaned    that    to    Mr.    Bell.    From 
that  time  I  received  other  small  amounts, 
but  I  do  not  recollect  the  amounts  or  the 
dates  when  they  were  received,  nor  do  I 
know  what  the  aggregate  amount  was.  These 
were  expended  by  me  in  household  expenses, 
with  the  understanding  that,  If  Mr.  Bell  was 
ever  able  to  do  so,  be  would  repay  them  to 
me,  with  interest    I  do  not  know  whether 
the  $300  or  the  small  stmis  referred  to  came 
to  me   by    check,    draft,    or    money    order. 
When  I  let  Mr.  Bell  have  the  $300,  there 
was  no  written  agreement,  and  I  don't  know 
how  the  money  was  Invested,  or  what  became 
of  It    Those  of  the  lots  which  I  owned  were 
conveyed  to  me  by  Mr.  Bell  as  my  separate 
property,    in    consideration    of    the    money 
which  he  owed  me  as  aforesaid."    After  the 
order  of  sale  and  sale  thereunder  an  execu- 
tion was  duly  and  regularly  issued  out  of  the 
district  court  of  El  Paso  county  on  the  judg- 
ment above  described,  in  favor  of  Garland 
against  J.  L.  Bell,  and  duly  levied  by  said 
sheriff  on  all  the  property  conveyed  by  Bell  to 
his  wife  by  the  deed  above  described,  ex- 
cept that  previously  sold  under  the  order  of 
sale  as  the  property  of  3.  L.  Bell,  and  said 


40 


88  SOUTHWESTERN  REPORTER. 


(Tex. 


property,  after  being  daly  advertised  for 
sale,  was  regularly  sold  by  said  sheriff,  and 
bid  In  at  tbe  sale  by  Leigh  Clark,  for  himself 
and  as  trustee  for  William  D.  Garland,  and 
a  deed  executed  by  the  sheriff  conveying  said 
property  to  him,  for  himself  and  as  trustee 
for  Garland,  by  virtue  of  such  sale.  Tbe 
property  bought  at  such  execution  sale  Is 
the  land  the  title  to  which  is  Involved  in  this 
snit,  and  which  was  submitted  to  the  Jury 
by  the  charge  of  the  court  for  its  determina- 
tion, and  found  by  tbe  verdict  in  favor  of 
plaintiffs.  At  the  execution  sale  Btlrs.  Bell, 
by  her  attorney,  gave  notice  to  all  intending 
bidders  that  the  property  about  to  be  sold 
was  her  separate  property  and  that  the  pur- 
chaser at  tbe  sale  would  obtain  no  title. 

It  Is  apparent  from  the  pleadings  and  evi- 
dence that  the  only  issue  in  this  case  Is,  was 
the  deed  from  Bell  to  blB  wife  In  fraud  of 
his  creditors?  If  It  were,  then  there  can  be 
no  doubt  of  ai^pellants'  right  to  have  the 
deed  avoided  and  recover  the  property.  It 
appears  clear  to  us  from  the  undisputed  evi- 
dence that  such  deed  was  fraudulent  as 
agalnrt  Bell's  creditors,  and  that,  in  view  of 
the  law  governing  a  case  of  this  character, 
no  man  of  ordinary  intelligence  can  come  to 
any  other  conclusion.  While  we  think, 
therefore,  that  the  court  should  have  per- 
emptorily instructed  a  verdict  for  the  de- 
fendants, yet  we  have  no  doubt  that,  if  the 
jury  had  been  instructed  according  to  the 
law  flowing  from  the  facts  In  this  case,  it 
would  have  promptly  returned  a  verdict  In 
their  favor;  for,  with  the  facts  in  mind,  we 
can  only  account  for  the  verdict  In  favor  of 
appellees  upon  the  hypothesis  that  the  jury 
was  misled  by  errors  in  tbe  court's  charge. 
Mrs.  J.  L.  Bell  was  the  real  plaintiff  in  this 
case;  her  husband  being  joined  with  her 
as  plaintiff  pro  forma.  As  between  her  and 
defendants,  her  husband,  and  not  W.  W. 
Williams,  was  tbe  common  source  of  title; 
for  both  claimed  directly  under  him,  she  by 
deed  made  by  him  in  person  and  defendants  by 
a  subsequent  deed  made  by  Bell  through  the 
medium  of  the  sheriff  at  execution  sale.  There- 
fore, inasmuch  as  the  case  was  submitted 
to  the  Jury,  the  court,  Instead  of  InBtructlng 
that  plaintiffs  and  defendants  claimed  title 
from  a  common  source,  and  that,  as  plaintiffs 
showed  a  regular  chain  of  title  superior 
In  time  from  that  of  defendants  from  such 
source,  to  find  for  tbem  the  land  in  contro- 
versy, unless,  etc.,  should  have  Informed  the 
Jury  that  the  plaintiff  Mrs.  Bell  and  the 
defendants  both  claimed  title  from  J.  L.  Bell 
as  the  common  source,  Mrs.  Bell  directly  by 
a  deed  from  him  and  defendants  through 
him  under  execution  sale,  and  then  should 
have  Informed  tbe  jury  that,  as  her  deed 
was  prior  in  time  to  that  of  defendants.  It 
was  superior  in  law,  instructing  them  to 
find  for  her  (Rilling  v.  Schultze,  95  Tex. 
356,  67  S.  W.  401),  unless  It  found  such 
deed  was  made  by  J.  L.  Bell  for  tbe  purpose 
of  hindering,   delaying,  or  defrauding   his 


creditors.  Then  tbe  court  sbonld  baTO  fol- 
lowed such  portion  of  tbe  charge  with  smcb 
instructions  as  would  have  enabled  the  jury 
to  determine  from  the  evidence  wbetber 
such  deed  was  made  for  such  purpose,  and. 
If  it  were,  to  find  for  the  defendants. 
In  its  charge  the  court  erroneously  assunies 
the  fact  that  the  deed  from  3.  L.  Bell  to 
his  wife  was  in  consideration  of  a  prior  in- 
debtedness from  him  to  her.  No  such  con- 
sideration is  recited  In  the  deed;  but,  on 
the  contrary,  it  upon  its  face  negatives  tbe 
idea  that  any  such  consideration  was  con- 
templated or  Induced  Bell  to  execute  tbe 
deed,  and  there  was,  in  fact,  no  competent 
evidence  tending  to  show  that  there  was 
any  such  consideration,  for  It  Is  apparent 
from  Mrs,  Bell's  testimony  that  her  state- 
ment that  the  lots  were  conveyed  to  her  by 
Mr.  bell  as  her  separate  property,  in  con- 
sideration of  the  money  which  he  owed  ber, 
U  it  amounted  to  anything  at  all,  was  simply 
a  conclusion,  without  any  evidence  or  a 
single  circumstance  to  support  It  It  being 
shown  by  the  testimony  of  Mrs.  Bell  herself 
that  the  lots  In  controversy  were  the  cotn- 
munlly  property  of  herself  and  husband, 
and  it  also  appearing  that  it  far  exceeded  In 
value  the  amount  of  money  she  claimed  sbe 
had  loaned  ber  husband,  and  that  by-  sucb 
conveyance  he  disposed  of  all  bis  available 
property  subject  to  execution,  and  was 
thereby  left  Insolvent,  even  bad  it  been 
shown  that  the  consideration  in  the  deed  to 
her  was  Intended  as  payment  for  what  ber 
husband  owed  ber,  whether  she  actually 
knew  of  the  ftaudnlent  Intent  of  ber  bus- 
band  in  making  the  conveyance,  under  sucb 
tacts  and  circumstances  tbe  law  in  cases 
of  this  character  imputes  fraud  on  the  part 
of  the  vendor  and  charges  the  vendee  witb 
knowledge  of  it;  for  one  cannot  convey  all 
of  hts  property  in  payment  of  a  debt,  wben 
it  exceeds  in  value  over  12  times  tbe  amount 
of  the  indebtedness,  without  such  convey- 
ance being  in  fraud  of  his  creditors,  and 
without  the  grantee  being  necessarily  char- 
ged with  the  knowledge  of  such  fraud.  But 
from  the  undisputed  facts  the  conveyance 
to  her  by  her  husband  appears  to  have  been 
purely  voluntary.  And  it  is  well  settled 
that  a  voluntary  conveyance  Is  Invalid 
against  creditors,  without  reference  to 
knowledge  or  want  of  it  on  tbe  part  of  tbe 
grantee  of  the  indebtedness  of  the  grantor. 
Bank  v.  Foster,  74  Tex.  516,  12  S.  W.  223. 
It  therefore  being  clear  under  the  law,  from 
the  undisputed  evidence,  that  the  convey- 
ance by  Bell  to  his  wife  was  made  for  tbe 
purpose  of  hindering,  delaying,  or  defraud- 
ing his  creditors,  and  that  his  wife  was  by 
the  law.  In  view  of  the  undisputed  facts, 
charged  with  knowledge  of  sucb  fraud,  the 
court  should  have  so  informed  the  Jury,  In-  - 
stead  of  leaving  It  to  determine  the  exis- 
tence and  knowledge  of  sucb  fraudulent  In- 
tention. 
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Bat  the  charge  of  the  court  as  given, 
permlttliig  tbe  Jnry  to  fladfor  defendanti, 
If  they  bellered  rodi  fraadtilent  intent  on 
the  part  of  J.  li.  BeU  and  knowledge  there- 
of on  the  part  of  his  wife  were  provoi,  was 
qaallfled  by  the  eighth  paragraph,  which  In- 
(trncted  the  Jnry  "that  a  purchaser  at  ex- 
ecution sale  may  be  a  bona  fide  purchaser 
for  value  In  a  case  where  he  has  paid  less 
tban  tbe  real  value  of  tbe  property  pnr- 
cbaiied,  but  that  where  the  plaintlfr  In  ez- 
ecntlon,  or  his  attorney,  at  an  execution 
sale  bids  in  property  at  a  grossly  inadequate 
price,  he  cannot  be  considered  either  a  bona 
fide  purchaser  or  purchaser  for  value  in  a 
contest  with  the  claimant  of  tbe  prior  title, 
and  that  If  the  Jury  believed  from  the  evi- 
dence the  conveyance  from  J.  L.  Bell  to  his 
wife  was  made  by  him  for  the  purpose  of 
hindering,  delaying,  or  defrauding  his  credit- 
ors, and  snch  purix>se  was  known  to  Mrs. 
Bell  at  the  time  of  the  conveyance  to  her, 
if  such  conveyance  was  made  for  a  valuable 
consideration — ^that  is.  In  satisfaction  of  a 
gennine  debt  owing  by  J.  L.  Bell  to  Mr& 
B«Ii— and  that  If  thereafter  at  said  execu- 
tion sale  defendant  Leigh  Clark  bid  in  the 
property  for  himself  and  client  for  a  nomi- 
nal snm,  and  paid  for  said  property  a  gross- 
ly Inadequatie  price,  and  that  such  price  so 
paid  was  so  much  less  than  the  actual  value 
of  the  property  as  to  shock  the  conscience, 
to  And  a  verdict  for  plaintiffs  notwith- 
standing the  fraudulent  intent,  if  any,  on 
the  part  of  Bell  in  making  the  conveyance 
to  Mrs.  Bell."  Though  under  the  undisput- 
ed testimony  no  other  verdict  than  one  for 
defendants  ought  to  have  been  rendered,  the 
JniT,  under  the  charge  as  thus  qualified  by 
its  eighth  paragraph,  could  not  have  re- 
turned any  other  verdict  than  the  one  it 
did.  To  have  made  short  work  of  tbe  mat- 
ter, it  would  have  been  Just  as  well,  if  not 
better,  for  the  court  to  have  peremptorily 
loBtmcted  a  verdict  for  the  plaintlfFs.  The 
principle  of  law  sought  to  be  embodied  in 
the  paragraph  of  tbe  charge  referred  to 
bag  no  application  whatever  to  a  case  of 
this  character.  It  is  only  applicable  in  a 
case  where  the  purchaser  at  execution  sale 
(he  being  the  execution  creditor)  or  his  at- 
torney claims  to  be  a  bona  fide  purchaser 
without  notice  of  a  prior  conveyance  of  the 
property  purchased  of  the  execution  debtor. 
But  in  this  case  neither  Garland  nor  his  at- 
tMTiey,  Leigh  Clark,  was  a  purchaser  with- 
out notice  of  the  plalntUTs  (Mrs.  J.  Ij. 
Bell's)  deed  to  the  property  in  controversy; 
for,  aside  from  the  record  notice  of  her  deed, 
actual  notice  was  given  them,  as  well  as 
all  others  at  the  sale,  that  tbe  property  was 
the  property  of  Mrs.  Bell,  and  that  the  pur- 
diaser  thereof  at  such  sale  would  acquire 
no  title.  It  would,  in  a  case  like  this,  where 
tbe  defendant  in  execution  has  conveyed 
Us  TfTopeetj  to  his  wife  in  fraud  of  his  cred- 
itors nnder  such  facts  and  circumstances  as 
to  charge  her  with  knowledge  of  the  fraud, 


be  a  travesty  on  Justtce  to  hold  that  the  pur- 
chaser at  the  sale.  If  he  be  the  plaintifT  in 
execution  or  his  attorney,  would  acquire  no 
title  as  against  the  defendant  In  execution 
or  hia  fraudulent  vendee,  if  the  considera- 
tion bid  at  the  sale  and  paid  by  him  was 
grossly  inadequate. 

If  the  conveyance  from  BeU  to  bis  wife 
was  fraudulent,  the  land  was,  as  between 
her  and  defendants,  as  though  It  never  had 
been  conveyed;  1.  o.,  J.  L.  Bell's  property, 
and  subject  to  be  sold  as  his,  in  the  same 
manner  and  in  the  same  way,  subject  to 
the  same  principles  as  any  other  property 
of  an  execution  debtor  would  be,  and  the 
purchaser  at  such  sale  would  have  the 
same  rights,  though  the  plaintiff  in  execu- 
tion or  his  attorney,  as  though  such  con- 
veyance by  the  execution  debtor  to  bis 
wife  had  never  been  made,  subject  only  to 
the  burden  of  showing,  in  a  contest  with 
the  wife  for  the  property,  that  the  convey- 
ance to  her  was  fraudulent  As  is  said  by 
the  Supreme  Court  in  Pearson  v.  Flanagan, 
62  Tex.  280 :  "The  weight  of  authority,  in- 
cluding that  of  this  court,  is  that  mere  in- 
adequacy of  price  of  itself  is  not  sufficient 
to  set  aside  a  sheriffs  sale  otherwise  valid; 
but  that  gro^s  inadequacy  of  price,  in  con- 
nection with  slight  additional  facts  show- 
ing fraud,  irregularity,  or  other  circum- 
stances calculated  to  prevent  the  property 
from  bringing  something  like  its  reasonable 
value,  might  avoid  the  sale" — citing  Free- 
man on  Executions,  {  309;  Allen  v.  Steph- 
anes,  18  Tex.  6S8;  Chamblee  v.  Tarbox,  27 
Tex.  139,  84  Am.  Dec.  014.  See,  also,  Allen 
V.  Plerson,  00  Tex.  604;  Smith  v.  Perkins, 
81  Tex.  IBS,  16  8.  W.  805,  26  Am.  St  Rep. 
794.  There  were  no  facts  or  circumstances 
attending  the  execution  sale  at  which  the 
property  in  controversy  was  bought  by  de- 
fendants tending  In  the  least  to  show  fraud 
or  irregularity,  or  any  circumstance,  except 
the  notice  given  by  plaintiff  herself  at  the 
sale,  that  the  property  was  hers  and  the  pur- 
chaser would  get  no  title,  calculated  to  pre- 
vent the  property  from  bringing  something 
like  its  reasonable  value.  It  Is  true  that  the 
fact  that  a  conveyance  by  the  execution 
creditor  to  another,  though  fraudulent  would 
tend  to  prevent  the  property  from  bringing 
a  fair  price.  But  we  have  yet  to  see  a  case 
where  a  sale  at  execution  of  property  which 
had  previously  been  conveyed  by  the  execu- 
tion debtor  for  the  fraudulent  purpose  of  pla- 
cing it  beyond  the  reach  of  his  creditors 
avoided  or  set  aside  at  the  instance  of  a 
fraudulent  vendee  because  of  inadequacy  of 
tbe  price  it  brought  at  such  sale.  The  law 
does  not  bother  itself  by  trying  to  protect 
such  fraudulent  vendees.  When  It  ascertains 
that  a  vendee  is  of  that  character,  and  has 
endeavored  to  aid  bis  vendor  in  thwarting 
one  of  the  very  purposes  for  which  it  is  insti- 
tuted, it  simply  sets  aside  the  conveyance 
tn  tbe  interest  of  the  creditor,  and  leaves  th* 
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vendee  where  he  started,  wlthont  the  proper- 
ty of  the  execution  debtor. 

For  reasons  of  the  errors  In  the  court's 
charge,  the  Judgment  In  favor  of  the  plain- 
tiffs as  to  Bo  much  of  the  property  as  to 
which  there  was  any  real  controversy  Is 
reversed,  and  because  it  Is  shown  by  the 
undisputed  testimony  that  the  defendants 
were  entitled  to  recover  said  property  from 
the  plaintiffs  and  have  the  title  acquired 
thereto  under  execution  quieted.  Judgment 
is  here  rendered  in  their  favor  therefor. 
So  much  of  the  Judgment  as  was  rendered 
either  for  plaintiffs  or  defendants  on  the 
peremptory  instruction  of  the  court  is  af- 
firmed. 

Affirmed  in  iwrt,  and  reversed  and  render- 
ed in  part 


HARTFOBD   FIRE   INS.   CO.   v.   STATE." 
(Supreme  Court  of  Arkansas.    July  16,  1905.) 

1.  InSXnANCB — FOBEION     ColfFAMIXS  —  RlOHT 

TO  Do  Busnncss  in  State. 

Act  Jan.  28,  1905,  provides  that  any  cor- 
porationa  who  are,  or  shall  hereafter  create, 
enter  into,  or  become,  members  of  or  be  parties 
to  any  pool,  trust,  a^eement,  etc.,  whether 
made  in  Arlcanaaa  or  elsewbeie,  with  any  other 
corporation,  partnership,  or  individual  to  regu- 
late, either  in  Arkansas  or  elsewhere,  the  price 
or  premium  to  be  paid  for  insuring  property,  etc., 
or  who  are  now  or  shall  liereafter  enter  into  or 
become  members  of  any  pool,  combination, 
association,  or  confederation,  whether  made  in 
Arlcansas  or  elsewhere,  to  fix,  in  Arkansas  ot 
elsewhere,  the  price  or  premium  to  be  paid  for 
insuring  property,  etc,  shall  be  guilty  of  con- 
spiracy, and  be  subject  to  penalties  provided  by 
the  act.  Held,  that  such  act  prohibits  the  doing 
of  business  in  Arkansas  by  a  foreign  insurance 
corporation  which  l>elonged  to  a  trust  or  pool 
to  fix  insurance  rates  for  places  other  than 
Arkansas,  as  well  as  In  such  state. 

2.  Sahb— Oorstithtiokal    Law— Poweb    of 
lboi8i.atube. 

Act  Jan.  23,  1905,  prohibiting  any  corpora- 
tion, foreign  or  domestic,  engaged  in  or  a  party 
to  any  trust  agreement,  from  doing  business 
within  the  state,  requiring  every  corporation  to 
annually  make  an  affidavit  that  it  does  not  l)e- 
long  to  any  trust  so  descrilied,  and  providing 
for  a  prosecution  against  them  for  failure  to 
make  sncb  affidavit,  with  a  forfeiture  of  the 
right  to  do  business,  etc.,  was  within  the  power 
of  the  Legislature  with  reference  to  foreign  in- 
surance companies ;  the  Legislatore  being  en- 
titled to  fix  the  terms  and  conditions  on  which 
such  companies  should  be  permitted  to  do  busi- 
ness within  the  state. 
Battle  and  Wood,  J  J.,  dissenting. 

Ai^teal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Edward  W.  Wlnfleld,  Judge. 

Action  by  the  state  against  the  Hartford 
Fire  Insurance  Company.  The  complaint 
charged  that  defendant  was  an  Insurance 
company  organized  under  the  laws  of  Con- 
necticut, and  on  January  23,  1906,  and  on 
March  25,  1905,  was  transacting  the  busi- 
ness of  Insuring  property  in  Arkansas,  and 
was  a  member  and  a  party  to  a  pool,  trust, 
agreement,  combination,  confederation,  and 
understanding    with    other    Insurance    oor- 

*IlabMring  denied  September  SO,  1M6. 


porations  to  regulate  and  flx  the  price  and 
premium  to  l>e  paid  for  insuring  property 
against  loss  and  damage  by  fire,  etc.,  and  on 
March  27,  1805,  defendant  had  its  agent  in 
Pulaski  county,  and  was  there  transacting 
and  conducting  such  Insurance  business 
within  the  state,  and  was  thai  a  member 
of  and  a  party  to  a  pool,  etc,  to  fix  and  reg- 
ulate the  price  and  premium  to  be  paid  for 
Insuring  property  against  loss  and  damage 
by  fire,  lightning,  and  tornadoes;  that  on 
the  27th  day  of  March,  1905,  while  a  mem- 
ber and  a  party  to  such  pocri,  etc.,  it  trans- 
acted and  conducted  In  Pulaski  county. 
Ark.,  the  business  of  insuring  property 
against  loss  and  damage  by  fire,,  etc,  and 
while  then  and  there  transacting  and  con- 
ducting such  insurance  business  was  a  naem- 
ber  of  such  pool,  etc.,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  pro- 
vided and  in  violation  thereof.  'Hie  cmn- 
plaint  then  set  out  the  provisions  of  Act  Jan. 
23,  1905,  and  alleged  that  the  defendant,  by 
transacting  and  conducting  the  business  ot 
Insuring  property  within  the  state  while 
it  was  a  member  of  and  a  party  to  auda 
pool,  etc,  had  violated  the  provisions  tbere- 
of  and  became  subject  to  the  penalties  pro- 
vided by  the  act,  and  bad  thereby  forfeited  its 
right  and  privilege  thereaftM  tp  do  business 
within  the  state,  and  became  liable  to  plaln- 
tifl  In  the  sum  of  $5,000,  for  which  sum, 
together  with  the  forfeiture  of  defendant's 
right  and  privilege  to  do  business,  plaintiff 
demanded  Judgment  Defendant  answered 
the  complaint  by  alleging  that  It  was  not 
and  is  not  guilty  of  a  violation  of  the  pro- 
visions of  the  act,  because  it  was  not  a  mem- 
ber  or  a  party  to  any  pool,  etc.,  made  and 
entered  into  "in  Arkansas"  to  regnilate  or 
flx  the  price  or  premium  to  be  paid  for  In- 
suring property  anywhere,  and  that  it  was 
not  on  the  dates  mentioned  In  the  complaint 
a  party  to  any  pool  or  trust  made  and.  en- 
tered into  in  Arkansas  to  ilx  premiums  in 
Arlcansas  against  loss  or  damage  by  fire,  etc, 
nor  was  it  a  meml)er  of  any  pool  or  agree- 
ment or  understanding  entered  into  to  fix 
or  regulate  the  price  at  premium  to  be 
paid  for  Insuring  property  within  the  atate 
agrainst  loss  or  damage  by  fire,  or  which  in 
any  manner  affected  or  affects  the  price 
or  premium  to  be  paid  for  Insuring  prop- 
erty within  the  state.  The  parties  th«-e- 
upon  stipulated  that,  in  the  event  defoid- 
ant's  answer  should  be  held  or  adjudged 
insufficient  as  a  defense.  Judgment  should 
be  at  once  entered  In  plaintifTs  favor  for 
a  penalty  of  $200  and  costs,  and  that, 
if  the  Judgment  was  not  reversed  by 
the  Supreme  Court,  the  penalty  and  costs.  , 
Including  costs  in  the  Supreme  Court  should 
be  paid  by  the  defendant  on  the  determina- 
tion of  the  cause  in  the  Supreme  Court,  and 
that  defendant  was  to  take  no  appeal  from 
the  said  Supreme  Court  of  Arkansas.  Tbe 
state  demurred  to  the  answer,  and,  such  | 
demnrrei  ■>«>»<  sustali^  ai^  Judgment  be-   | 
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ing  entered  for  the  state,  defendant  appeals. 
Affirmed. 

Ashley  Cockrlll,  Jos.  W.  &  M.  Honfle, 
Jno.  M.  Moore,  W.  B.  Smith,  and  Morris  M. 
Cohn,  for  appellant  Robert  L.  Rogers,  Atty. 
Gen.,  W.  M.  Lewis,  W.  Ia  Terry,  and  Lewis 
Rboton,  Pros.  Atty.,  for  the  state. 

HILL,  G  J.  On  the  6tb  of  March,  1889, 
the  General  Assembly  passed  an  act,  com- 
monly called  the  "Rector  Anti-Tnist  Act" 
It  was  coostmed  by  this  court  In  State  t. 
Lancashire  Insurance  Company,  66  Ark.  466, 
51  S.  W.  633,  45  L.  R.  A.  348,  and  is  found 
in  sectlona  1976-1982,  Kirby's  Big.  On  the 
23d  of  January,  1905,  an  act  repealing  that 
«ct  and  "providing  for  the  punishment  of 
pools,  trusts  and  conspiracies  to  control 
prices,  and  as  evidence  and  prosecution  in 
soch  cases,"  was  approved.  This  is  a  prose- 
cution Instituted  by  the  state  under  the  lat- 
ter act  against  tlie  appellant  which  is  n 
foreign  insurance  corporation,  for  doing  an 
Insurance  business  in  the  state  without  com- 
plying with  the  provisions  of  said  act  of  1905. 
The  Reptaier  will  set  forth  the  issues  framed 
by  the  pleadings  and  the  agreed  statement 
of  facts.  The  circuit  court  held  the  appel- 
lant liable  to  the  penally  of  the  act,  and  gave 
Judgment  accordingly,  and  the  appellant 
brings  the  case  here,  and  it  Involves  the  con- 
stmctlon  of  the   act 

llie  confining  and  controlling  part  of  the 
act  is  found  in  the  first  section  thereof.  The 
body  of  the  first  section  Is  a  copy  of  the  first 
section  of  the  Rector  act,  with  co-tain  words 
and  pbrases  inserted  therein.  It  is  here 
given,  with  the  Inserted  words  and  phrases 
placed  in  brackets,  so  that  the  eye  may  de- 
tect the  addiUons  to  the  Rector  act: 

'*Sectlon  1.  Any  corporation  organized  un- 
der tbe  laws  of  this  or  any  other  state, 
or  country,  and  transacting  or  conducting 
any  kind  of  business  in  this  state,  or  any 
partnership  or  individual,  or  other  associa- 
tion or  persons  whatsoever,  who  [are  now, 
or]  shall  [hereafter]  create,  enter  into,  be- 
come a  member  of ,  or  a  party  to,  any  pool, 
trust  agreement  combination,  confeder- 
ation or  understanding,  [whether  the  same 
la  made  in  this  state  or  elsewhere,]  with 
any  other  cmporation,  partnership,  individ- 
ual, or  any  other  person  or  association  of 
penona,  to  regulate  or  fix  [either  in  this 
state  or  elsewhere]  the  price  of  any  ar- 
ticle ct  manufacture,  mechanism,  merchan- 
dise, commodity,  convenience,  repair,  any 
product  of  mining,  or  any  article  or  thing 
whatsoever,  or  price  or  premium  to  be  paid 
for  insuring  property  against  loss  or  damage 
by  fire,  lightning  or  tornado,  or  maintain 
nid  price  when  so  regulated,  or  fixed  [or 
who  are  now,]  m:  shall  [hereafter]  enter  Into, 
become  a  member  of,  or  a  party  to  any  pool, 
agreement  contract  combination,  associa- 
tion or  confederation,  [whether  made  in  this 
state  ae  elsewbeiej  to  fix  or  limit,  [in  thla 


state  or  elsewhere]  the  amount  or  quantity 
of  any  article  of  manufacture,  meclianism, 
merchandise,  commodity,  convenience,  re- 
pair, any  product  of  mining,  or  any  article 
or  thing  whatsoever,  or  the  price  or  premium 
to  be  paid  for  Insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm,  cyclone, 
tornado,  or  any  other  kind  of  policy  issued 
by  any  corporation  partnership,  individual 
or  association  of  persons  aforesaid,  shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy 
to  defraud  and  be  subject  to  the  penalties  as 
provided  by  this  act" 

Other  sections  are  added  to  tbe  act  not 
contained  in  the  Rector  act,  but  all  tlie  sec- 
tions in  the  Rector  act  are  retained;  the 
only  changes  In  them  l>eing  that  the  clauses 
are  inserted  where  necessary  to  make  the 
other  parts  conform  to  the  first  section. 
These  new  sections  throw  no  light  on  tlie 
construction  and  are  not  involved  in  tills 
case. 

These  are  the  questions  involved:  (1) 
Does  the  act  prohibit  under  the  penalty 
named  therein,  a  foreign  insurance  corpora- 
tion from  doing  business  in  Arkansas  while 
such  a  corporation  Is  a  member  of  a  pool, 
trust  or  combination  to  fix  Insurance  rates 
anywhere,  although  such  a  pool,  trust  or 
combination  is  not  created  or  maintained  in 
Arkansas  and  does  not  affect  or  fix,  or  at- 
tempt to  do  so,  rates  of  Insurance  In  Arkan- 
sas? To  state  the  proposition  by  illustra- 
tion: Assume  that  the  appellant  la  a  mem- 
ber of  the  trust  called  a  "rating  bureau," 
created  and  maintained  In  New  Xprk  City  to 
fix  insurance  rates  In  New  York  City  and  St 
Petersburg,  but  which  does  not  fix  or  affect 
rates  In  Arkansas,  Is  It  guilty  of  a  violation 
of  the  act  if  It  transacts  an  Insurance  busi- 
ness in  Arkansas  upon  complying  with  all 
the  statutes  of  this  state,  except  one  at  bar? 
(2)  If  the  act  reaches  to  and  makes  unlaw- 
ful the  transaction  of  an  Insurance  business 
In  Arkansas  by  a  foreign  instutince  while 
belonging  to  a  trust  pool,  or  combination  to 
fix  or  affect  rates  in  other  places  than 
Arkansas,  but  not  in  Arkansas,  is  the  act 
constitutional,  and  is  it  within  the  power  of 
the  state  to  enact  It? 

1.  The  state  contends  for  tbe  affirmative 
of  both  propositions  above  stated;  the  appel- 
lant tor  the  negative.  The  Insurance  com- 
pany contends  that  the  act  renders  unlawful 
the  doing  of  business  In  this  state  by  a  for- 
eign corporation  wliile  it  belongs  to  a  trust 
or  pool,  made  in  this  state  or  elsewhere,  to 
regulate  or  fix  tbe  rates  of  insurance  on  prop- 
erty In  this  state.  It  admits  that  it  be- 
longs to  a  trust  within  the  definition  of  the 
act  but  says  that  such  trust  is  created  and 
maintained  without  the  state  to  fix  prices  at 
places  without  the  state,  and  that  it  does  not 
belong  to  such  trust  created  or  maintained 
anywhere  to  fix  or  affect  Insurance  rates  on 
property  within  this  state  These  different 
instructions  have  been  pressed  upon  tbe 
court   in    strong   and 
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ments  and  In  able  and  exhaustive  briefs,  and 
the  court  has  laboriously  and  palnstaklnglj 
examined,  discussed,  and  deliberated  upon 
the  arguments  presented  by  counsel.  U  the 
act  Itself  was  clearly  and  properly  dratni, 
and  free  from  obscorlty  and  ambiguity, 
this  case  would  not  >n  all  probability,  be 
here,  or  If,  perchance.  It  were,  the  work  of 
the  court  would  have  been  easily  and  speed- 
ily done,  for  It  is  elemental  that  the  act  it- 
self furnishes  its  construction,  or  rather, 
when  it  1b  plain  that  there  la  nothing  to 
construe.  The  law  on  that  subject  is  thus 
stated:  "The  statute  itself  furnishes  the 
best  means  of  its  own  exposition;  and,  If 
the  Intent  of  the  act  can  be  clearly  ascer- 
tained from  reading  its  proTlslons,  and  all 
Its  parts  may  be  brought  In  harmony  tber^ 
with,  that  intent  will  prevail  without  re- 
sorting to  other  aids  for  construction."  2 
Lewis'  Sutherland  on  Stat.  Con.  S  84& 
Therefore  the  first  duty  of  the  court  is  to  as- 
certain, if  it  can,  from  the  act  itself,  the  in- 
tent of  the  lawmakers,  and  when  that  is 
found  then  declare  it,  and  the  act  is  en- 
forced and  BO  declared,  if  otherwise  valid. 

The  first  matter  to  attract  attention  is  the 
connection  in  which  the  words  "In  this 
state  or  elsewhere"  are  inserted  Into  the 
body  of  the  Rector  act  The  first  connec- 
tion is  descriptive  of  "the  pool,  trust,  agree- 
ment combination,  confederation  or  under- 
standing" (hereafter  for  brevity's  sake  this 
clause  will  be  called  a  "trust"),  "whether 
made  in  this  state  or  elsewhere."  The 
second  connection  Is  with  the  persons  con- 
federating to  regulate  or  fix,  "either  In  this 
state  or  elsewhere,"  prices,  etc.  The  third 
connection  is  with  the  trust,  "whether  made 
in  this  state  or  elsewhere,"  "to  fix  or  limit 
In  this  state  or  elsewhere  the  amount  or 
quantity  of  production,  the  rates  or  pre- 
miums of  insurance,"  etc.  These  terms 
should  qualify  the  clauses  to  which  they  are 
annexed  grammatically  and  in  fact.  If  possi- 
ble When  so  considered  they  Indicate  that 
they  refer  to  the  trust  made  in  this  state  or 
elsewhere  to  regulate  prices,  either  in  this 
state  or  elsewhere,  or  to  become  a  member  of 
a  trust  to  fix  or  limit  production  or  prices  In 
this  state  or  elsewhere,  and  merely  doing 
business  in  this  state  by  a  trust  agreement 
created  in  this  state  or  elsewhere  to  fix 
prices  in  this  state.  To  construe  the  act  as 
making  unlawful  alone  the  doing  of  business 
in  this  state  while  a  member  of  a  trust  fixing 
prices  in  this  state,  though  the  trust  might  be 
made  elsewhere  to  fix  prices  here,  would  be 
rendering  unnecessary  and  meaningless  these 
words,  "in  this  state  and  elsewhere,"  so 
often  used;  for  the  Rector  act  was  con- 
strued to  be  Just  such  an  act  as  this  would 
be.  The  natural  construction  is  to  make  the 
doing  of  business  in  this  state  while  a  mem- 
ber of  a  trust  formed  anywhere  to  regulate 
prices  anywhere  the  act  rendered  unlawful. 
This  gives  full  fMX>e  to  each  word  and  phrase 
employed,    eliminates    nousk    and    creates 


nothing  by  implication  or  construction,  but 
gives  force  and  effect  to  each  and  every 
part  of  the  section;  and  that  is  a  primary 
duty  in  construction.  2  Lewis'  Sutherland 
Stat  Con.  il  3G8,  369.  While  the  foregoing 
seems  the  natural  construction  of  the  act 
yet  the  plausibility  and  force  with  which  tbe 
other  has  been  pressed,  and  the  tact  that 
the  members  of  this  court  see  in  it  yet  an- 
other construction,  calls  for  hesitation  and 
doubt  as  to  the  true  construction  to  be  placed 
upon  It  from  the  language  alone.  In  sucb 
cases  it  is  the  duty  of  the  court  to  torn  to- 
the  "history  of  the  times"  to  collect  the  in- 
tention of  tbe  Legislature  from  the  occasion 
or  necessity  of  the  law  "from  the  mischief 
felt  and  objects  and  remedy  In  view." 

To  ascertain  the  legislative  intentl<m  the 
court  must  look  to  public  events  which  are 
sufildently  notorious  to  be  known  to  all  men 
of  reasonable  information;  to  public  docn- 
ments  and  executive  messages,  proclama- 
tions, and  recommendations;  to  legislative 
proceedings  and  Journals,  but  not  to  individ- 
ual views,  votes,  or  speeches  of  legisla- 
tors; to  the  result  of  elections  and  political 
Issues  therein  determined;  to  a  well-defined 
and  crystallzed  public  sentiment  when  so 
notorious  as  to  be  part  of  the  well-known 
events  of  the  day.  In  short  the  courts  may, 
and,  when  tbe  statute  is  not  clear,  must, 
take  cognizance  of  the  trend  of  public  events 
which  make  the  "history  of  the  times,"  in  so 
far  as  the  same  touches  or  furnishes  the 
moving  cause  for  the  statute  nnder  revle'nr. 
These  principles  are  well  established.  2 
Lewis'  Sutherland  on  Stat  Don.  {{  462,  470, 
471;  1  Elliott  on  Evidence,  U  68,  S9,  6S,  67: 
U.  S.  V.  Union  Pac.  Ry.  Co.,  91  U.  8.  72,  23  li. 
Ed.  224;  U.  S.  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  17  Sup.  Ct.  540,  41  L. 
Ed.  1007;  Redell  v.  Moores,  63  Neb.  219,  88 
N.  W.  243,  S6  L.  R.  A.  740,  93  Am.  St  Rep. 
431;  State  ex  rel.  Beedle  v.  Schoonover,  135 
Ind.  526,  35  N.  E.  119,  21  L.  R.  A.  767; 
State  V.  Downs,  148  Ind.  324,  47  N.  B.  670; 
Stout  V.  La  Follette,  64  Ind.  365;  Prince  ▼. 
SkllUn,  71  Me.  361,  36  Am.  Rep.  826;  Swin- 
nerton  t.  Columbian  Ins.  Co.,  37  N.  T.  188, 
93  Am.  Dec.  660.  Turning,  then,  under  tbe 
requirement  of  the  law,  to  the  "history  of 
the  times"  derived  from  the  sources  mention- 
ed, these  facts  throw  light  on  the  act : 

When  the  Rector  act  was  before  the  conrt 
in  State  v.  Lancashire  Ins.  Co.,  66  Ark.  466, 
51  S.  W.  638,  45  L.  R.  A.  348,  tbe  court  thus 
stated  tbe  contentions  of  the  respective 
parties:  "The  Attorney  General  contends 
that  no  insurance  company,  while  a  mem- 
ber of  a  trust  or  combination  to  fix  rates  in 
any  part  of  the  world,  can  do  business  here 
without  becoming  liable  to  a  penalty  under 
our  statute.  The  defendant  on  the  other 
hand,  denies  that  the  language  of  the  stat- 
ute In  question  carries  the  meaning  con- 
tended for  by  the  Attorney  General,  and  tbe 
question  before  us  has  reference,  not  to  thft 
power  of  the  Legislature,  for  that  is  conced- 
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ed,  but  to  the  proper  constrnctioii  and  mean- 
ing of  the  statute."  The  court  then  fully 
diecusaed  the  contentions  and  the  act,  and 
Rsched  this  conclusion:  "Our  conclusion 
b  that  this  statute  does  not  apply  to  pools 
or  combinations  formed  outside  this  state, 
and  not  Intended  to  affect,  and  which  do  not 
iffect,  persons,  property,  or  prices  of  Insur- 
uce  In  this  state.  In  other  words,  we  are 
Dot  of  tlie  opinion  that  the  Legislature  by 
this  act  did  not  intend  to  prohibit  or  punish 
acts  done  or  agreements  made  in  foreign 
coimttles,  by  corporattims  doing  business 
here,  when  such  acts  or  sgreements  hare 
reference  only  to  persons,  property,  or  prices 
In  8uch  foreign  countries."  When  the  court 
failed  to  construe  the  Bectw  act  as  contend- 
ed for  by  the  Attorney  Oeneral,  he  dis- 
missed all  prosecutions  which  had  been  in- 
stituted under  It,  and  the  act  has  since  been 
an  Incumbrance  of  the  statute  book.  The 
next  General  Assembly  following  this  deci- 
sion, that  of  1901,  had  befoi«  It  a  bill  called 
tlie  "lEClng  Bill,"  which  was  generally  Bap- 
posed  to  embody  in  the  laws  the  views 
in«ssed  upon  the  court  by  the  state  in  the 
Lancashire  Case.  This  bill  was  defeated  In 
1901,  and  again  In  1903.  In  1904  the  dom- 
inant political  party  in  this  state,  through 
Its  party  platfi>rm,  demanded  of  the  next 
General  Assembly  the  passage  of  the  King 
bin,  and  of  the  purpose  of  said  bill  said: 
"Whereby  all  foreign  corporations  shall  be 
prevented  from  doing  business  in  this  state, 
if  tbey  ate  members  of  any  trust,  pool,  com- 
bination, or  conspiracy  against  trade 
whether  sncb  trust,  pool,  combination,  or 
conspiracy  affects  or  Is  intended  to  affect 
prices  or  rates  in  Arkansas  or  not."  The 
Genoa!  A«embly  elected  in  1904,  composed 
aloHMt  oitlrely  of  members  of  the  political 
party  whose  platform  Is  quoted,  with  re- 
markable unanimity  and  rapidity  passed 
tbe  King  bill,  which  had  been  rejected  by 
tbe  two  preceding  General  Assemblies,  and 
In  less  than  a  fortnight  of  its  organization 
it  was  approved,  and  it  is  the  statute  now 
■t  bar. 

Beadilng  bade  to  tlie  constructicm  sought 
by  the  state  in  the  Lancashire  Case,  an  act 
is  now  before  the  court  supposed  to  embody 
that  theory,  demanded  by  the  dominant  party 
as  containing  It,  and  speedily  passed  by  the 
General  Assembly  elected  on  the  platform  de- 
manding it.  These  facts  render  the  conclu- 
sion irreslBtible  that  the  General  Assembly 
intended  to  render  unlawful  the  doing  of 
business  Im  this  state  by  any  corporation, 
when  sncb  corporation  belonged  to  any  trust 
to  fix  prices  anywhere,  when  it  passed  this 
art  Whether  the  moving  cause  for  this  de- 
mand was  wise  or  foolish,  whether  the  act 
will  promote  the  general  welfare  or  bring 
wreck  and  disaster  in  Its  enforcement,  are 
qnestlons  with  which  the  court  cannot  deal. 
These  questions  are  addressed  to  the  other 
^partnents  of  tbe  government,  and  when  the 


Intention  of  the  lawmakers  is  discovered, 
either  in  the  language  employed,  or  from  the 
language  aided  by  a  search  into  tbe  intentlou 
from  the  history  of  tbe  events,  the  dnty  of  the 
court  is  plain.  When  tliis  history  is  consider- 
ed in  connection  with  the  language  used  In 
tbe  act,  then  the  ambiguity,  uncertainty,  and 
obscurity  resulting  from  the  confused  terms 
of  the  statute  are  cleared  away,  and  the  con- 
struction heretofore  indicated  made  certain 
to  be  the  construction  intended,  and  such 
construction  is  conformable  to  the  language 
employed,  and  not  in  violence  to  any  part  of 
it  It  being  plain  that  the  General  Assembly 
intended  by  this  act  to  subject  to  the  penalty 
of  it  any  foreign  corporation  doing  business 
in  this  state  while  a  member  of  a  trust  form- 
ed to  fix  prices  anywhere,  it  remains  to  con- 
sider the  constitutionality  of  It 

2.  In  State  v.  Lancashire  Ins.  Co.,  66  Ark. 
466,  51  S.  W.  633,  46  L.  R.  A.  348,  the  court  in 
construing  the  Rector  act  said:  "As  the 
Legislature  has  power  to  entirely  exclude 
foreign  Insurance  companies  from  doing  busi- 
ness in  this  state,  it  can,  of  ceurse,  dictate 
the  terms  upon  which  such  companies  may  do 
business  here.  The  whole  matter  rests  in 
the  discretion  of  the  Legislature."  This  act 
requires  every  corporation  doing  business  In 
this  state  to  annually  make  affidavit  that  it 
Aoea  not  belong  to  any  trust  described  in  the 
first  section  of  it  to  fix  prices  in  this  state 
or  elsewhere,  provides  for  the  prosecution 
against  them  for  a  failure  to  make  such  affi- 
davit and  for  the  right  to  do  business  to  be 
forfeited,  and  in  other  ways  clearly  Indicates 
that  it  shall  be  unlawful  to  do  business  in  this 
state  while  belonging  to  a  trust  to  fix  prices 
anywhere.  It  gives  60  days  to  the  corpora- 
tions then  doing  business  to  come  within  its 
terms,  and  thereafter  it  was  unlawful  to 
transact  any  business  In  the  state  while  main- 
taining a  memberslilp  in  a  trust  anywhere  to 
fix  prices  anywhere.  In  the  language  of  tbe 
Lancashire  Case  the  state  has  dictated  these 
terms  upon  which  foreign  insurance  com- 
panies can  do  business  in  this  state.  Limit- 
ing the  decision  entirely  to  tbe  facts  before 
tbe  court,  it  is  held  that  the  state  has  de- 
clared, and  possesses  tbe  right  to  declare, 
that  foreign  insurance  corporations  cannot 
do  business  in  this  state  while  belonging  to 
a  pool,  trust,  combination,  conspiracy,  or  eon- 
federation  to  fix  or  affect  insurance  rates 
anywhere. 

The  Judgment  is  affirmed. 

BATTLE,  J.  (dissenting).  I  do  not  agree 
with  the  court  as  to  the  construction  of  the 
act  in  question. 

The  title  of  the  act  is  "An  act  providing 
for  the  punishment  of  pools,  trusts  and  con- 
spiracles  to  control  prices,  and  as  evidence 
and  prosecution  in  such  case."  If  the  act  be 
ambiguous,  it  (tbe  title)  can  be  considered 
for  the  purpose  of  construing  it  Cooley's 
Constitutional  Limitations,  141.  f^ ^^^\^ 
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The  first  part  of  section  1  of  tbe  act  enu- 
merates those  to  whom  It  applies  as  follows : 
"Any  corporation  organized  under  the  laws  of 
this  or  any  other  state,  or  country,  and  trans- 
acting or  conducting  any  kind  of  business 
In  this  state,  or  any  partnership  or  indlTldu- 
al  or  other  association  or  other  persons  what- 
soever." 

The  remainder  of  the  section  specifies  tbe 
acts  it  makes  a  crime,  and  is  as  follows: 
"Who  are  now,  or  shall  hereafter  create,  en- 
ter Into,  become  a  member  of,  or  a  party  to, 
any  pool,  trust,  agreement,  combination,  con- 
federation or  understanding,  whether  the 
same  is  made  in  this  state  or  elsewhere,  with 
any  other  corporation,  partnership,  individu- 
al, or  any  other  person  or  association  of 
persons,  to  regulate  or  fix  either  in  this  state 
or  elsewhere,  the  price  of  any  article,  com- 
modity, convenience,  repair,  any  product  of 
mining,  any  article  or  thing  whatsoever,  or 
the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  light- 
ning, or  tornado,  or  to  maintain  said  price 
when  so  regulated  or  fixed,  or  who  are  now 
or  shall  hereafter  enter  Into,  become  a  mem- 
ber of,  or  a  party  to  any  pool,  agreement,  con- 
tract, combination,  association  or  confedera- 
tion, whether  made  in  this  state  or  elsewhere, 
to  fix  or  limit  in  this  state  or  elsewhere,  the 
amount  or  quantity  of  any  article  of  manu- 
facture, mechanism,  commodity,  convenience, 
repair,  any  product  of  mining,  or  any  article 
or  thing  whatsoever,  or  the  price  or  premium 
to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm,  cyclone, 
tornado  or  any  other  kind  of  policy  Issued 
by  any  corporation,  partnership,  individual 
or  association  of  persons  aforesaid,  shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy 
to  defraud  and  be  subject  to  the  penalties  as 
provided  by  this  act"  The  acts  made  penal 
consist  solely  of  the  creating,  entering  into, 
becoming  a  member  of,  or  a  party  to  any  pool, 
trust  agreement,  combination,  confederation, 
or  understanding,  whether  the  same  is  made 
in  this  state  or  elsewhere,  with  any  other  cor- 
poration or  association  of  persons,  to  regulate 
or  fix,  either  In  this  state  or  elsewhere,  prices 
of  articles  and  things  and  premiums  for  In- 
surance. It  is  Insisted  that  doing  business 
In  this  state  after  the  formation  of  snch 
pools,  trusts,  and  combinations  is  made  neces- 
sary to  constitute  the  offense.  The  name 
given  to  the  offense  indicates  that  this  is  not 
true.  It  Is  called  a  conspiracy  to  defraud. 
Again,  the  words  "transacting  or  conducting 
business,"  used  in  this  section  of  tbe  act 
are  not  used  in  connection  with,  and  do  not 
apply  to,  partnerships,  individuals,  associa- 
tions, or  persons,  any  more  than  the  words 
"organized  under  the  laws  of  this  or  any 
other  state  or  country,"  used  in  the  same  con- 
nection, and  are  obviously  not  elements  of  the 
offense  when  committed  by  those  classes. 
To  make  the  transacting  or  doing  business 
necessary  to  constitute  the  offense  when  com- 


mitted by  a  corporation,  and  unnecessary 
when  committed  by  Individuals,  partner- 
ships, and  associations,  would  make  it  neces- 
sary to  place  upon  the  same  words  two  dif- 
ferent constructions,  a  construction  which 
would  make  the  act  unreasonable  and  absurd. 
The  Legislature  certainly  did  not  intend  that 
the  Ingredients  of  the  crime  should  be  differ- 
ent when  committed  by  Individuals,  partner- 
ships, and  associations  and  when  committed 
by  corporations.  Why  should  the  transacting 
or  conducting  of  business  be  treated  as  a  part 
of  the  offense  or  conspiracy  In  one  case  and 
not  in  the  other?.  There  is  no  reason,  and 
there  is  nothing  in  the  act  as  I  understand  It 
to  Indicate  that  such  was  Intended ;  and  It 
cannot  be  made  to  do  so  without  transposing 
the  words  "transacting  or  conducting  any 
kind  of  business  in  this  state"  to  another 
part  of  the  section  and  adding  other  words- 
something  that  cannot  lawfully  be  done  by 
the  courts.  Those  words  "transacting  or 
conducting  any  kind  of  business  In  this 
state,"  like  tbe  words  "organized  under  the 
laws  of  this  or  any  other  state  oe  country," 
used  In  the  same  connection,  are  descrlptlo 
persome,  and  the  former  are  used  to  confine 
the  operation  of  the  act  to  such  corporations 
as  are  going,  "and  not  defunct,  dead  concerns, 
out  of  business,  and,  for  all  practical  pur- 
poses, out  of  existence." 

Sections  2  and  3  of  the  act  make  the  of- 
fense defined  in  the  first  section  punishable 
by  a  fine  not  less  than  $200  nor  more  than 
$5,000  tot  each  day  the  offense  Is  continued, 
and,  If  the  offender  be  a  foreign  corporation, 
by  the  forfeiture  of  its  right  and  privilege 
thereafter  to  do  any  business  In  this  state. 
The  ^ect  of  the  act  If  valid,  is  to  make  cer- 
tain acts  d«Mie  outside  of  this  state  penal  of- 
fenses, punishable  by  fine  and  forfeiture, 
which  is  beyond  the  power  of  the  Leglsla- 
tura  To  that  extent,  at  least  the  act  is  void, 
and  of  no  effect 

The  Judgment  of  the  circuit  court  I  think, 
should  be  reversed,  and  the  demurrer  to  the 
appellant's  answer  should  be  overruled. 

WOOD,  J.  (dissenting).  Nowhere  In  this 
act  has  the  Legislature  made  the  mere  Inno- 
cent act  of  doing  business  in  this  state,  with- 
out reference  to  prices  fixed  by  a  trust,  a 
crime.  They  have  not  made  it  unlawful  for 
foreign  corporations,  who  are  In  a  trust  here 
or  elsewhere,  to  do  business  In  this  state, 
provided  such  business  has  no  connection  with 
a  trust  or  trust  prices.  They  have  nowhere 
prohibited  such  Innocent  acts  of  doing  busi- 
ness. Cntll  this  is  done.  It  Is  palpably  wrong 
for  the  courts  to  Invoke  the  aid  of  the  "his- 
tory of  the  times"  or  the  mandates  of  polit- 
ical platforms  or  executive  messages,  or  any 
other  extraneous  matters,  to  ascertain  tbe  in- 
tent of  the  Legislature.  No  rules  of  construc- 
tion are  better  settled  than  that  crimes  will 
not  be  created  by  Intendment  or  implication, 
and  that  penal  statutes  ^must  be  itfrictly  con- 
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<tnied.  As  early  as  6  Ark.,  this  court  said: 
"It  is  a  rale  never  to  be  departed  from  that 
criminal  statutes  must  be  strictly  construed. 
The  rule  la  founded  alike  upon  policy  as  well 
as  humanity,  designed  for  the  protection  of  the 
citizen.  Unless  he  Is  clearly  charged  and 
proved  guilty  of  a  positive  enactment  of  law," 
be  cannot  be  punished.  Hughes  v.  State,  6 
Ark.  134.  In  Stout  v.  State,  48  Ark.  41<i, 
this  Isngnsge  was  used:  "Penal  statutes, 
ID  declaring  what  acts  shall  constitute  an 
offense,  and  In  prescribing  punishment  to  ba 
inflicted,  are  to  be  construed  rigorously.  Tb* 
general  words  shall  be  restrained  for  the 
benefit  of  him  sgalnst  whom  the  penalty  Is 
inflicted.  The  case  of  an  offender  must  fall 
within  the  words  and  the  mischief  to  be 
remedied."  In  Casey  v.  State,  58  Ark.  836, 
14  S.  W.  90.  Chief  Justice  Cockrill  said :  "No 
case  BhouJd  be  brought  within  a  ipenal  stat- 
ote,  unless  within  [its  word,  and  every  rea- 
ounable]  doubt  about  the  meaning  of  the  lan- 
guage should  be  resolved  in  favor  of  the  ac- 
cused." In  State  v.  Lancashire  Ins.  Co.,  66 
Ark.  466,  51  S.  W.  633,  45  L.  R.  A.  348,  Judge 
Riddick  said:  "To  determine  the  meaning 
of  a  statute,  the  courts  must  look  mainly  to 
the  language  of  the  act  Itself,  for  that  is  the 
final  expression  of  the  legislative  will,  and 
therein  must  such  will  and  intention  be 
sought.  Whatever  the  Legislature  may  have 
Intended,  such  Intention  can  have  no  effect, 
unless  expressed  In  the  statute;  for  this,  be- 
ing a  penal  statute,  cannot  be  extended  by 
implication.  It  would  be  In  the  highest 
degree  unjust  to  punish  conduct  not  clearly 
forbidden  by  the  law  itself,  and,  to  quote  the 
words  of  a  recent  opinion  of  the  Supreme 
Court  of  the  United  States:  "We  are  left 
to  determine  the  meaning  of  this  act,  as  we 
determine  the  meaning  of  other  acts,  from 
the  language  used  therein."  United  States 
V.  OYans-Missoari  Freight  Ass'n,  166  U.  S. 
318.  17  Sup.  Ct  560,  41  L.  Ed.  1007.  Again 
this  court,  through  the  same  learned  judge, 
in  Railway  v.  Oppenheimer,  43  S.  W.  150, 
44  Lk  R.  A.  353,  speaking  of  a  penal  statute, 
$ald:  "It  shows  that  the  language  of  the 
■itatnte  does  not  plainly  express  what  appel- 
lees say  it  meana  But  this  Is  a  itenal  stat- 
ute, and  cannot  be  extended  by  implication. 
*  *  *  The  statute  should  not,  of  course, 
be  defeated  by  a  forced  or  overstrlct  con- 
struction; but  the  Intention  of  the  Legisla- 
ture must  be  gathered  from  the  words,  and 
they  must  be  such  as  to  leave  no  reasonable 
<loobt  upon  the  subject"  Railway  Co.  v. 
Berry,  41  Ark.  509;  Watklns  v.  Griffith,  59 
Ark.  844-356,  27  S.  W.  234 ;  Basham  v.  Toors, 
TA  Ark.  809-816,  11  S.  W.  282;  Railway  v. 
.<^>«ncer,  65  Ark.  183, 47  S.  W.  196,  42  L.  R.  A. 
%'U.  These  excerpts,  out  of  hundreds  to  be 
found  in  our  R^rarts,  from  the  first  to  the 
(ai^  of  same  purport,  show  how  teiiaciously 
this  court  has  adhered  to  these  fundamental 
rules  of  construction.  Indeed,  so  important 
are  they  in  conserving  personal  liberty  and 


the  rights  of  property,  they  have  always  been 
considered  as  Inviolable  as  the  Constitution 
itself. 

To  the  everlasting  credit  of  this  high  tri- 
bunal, not  a  single  case  can  be  foimd,  so  far 
as  I  am  aware,  wh»e  these  rules  have  ever 
been  departed  from.  Why  should  we  Ignore 
them  now?  In  the  opinion  of  the  majority, 
after  reciting  that  the  dominant  political 
party  in  this  state  In  its  platform  had  de- 
manded the  passage  of  the  King  bill,  and  af- 
ter quoting  what  it  construed  to  be  the  pur- 
pose of  the  bill.  Chief  Justice  HILL  continues 
as  follows:  "The  Oeneral  Assembly  elect- 
ed in  1904,  composed  almost  entirely  of  mem- 
bers of  the  political  party  whose  platform  Is 
quoted,  with  remarkable  unanimity  and 
rapidity  passed  the  King  bill,  which  had  been 
rejected  by  the  two  preceding  General  As- 
semblies, and  in  less  than  a  fortnight  of  its 
organization  it  was  approved,  and  It  is  the 
statute  now  at  bar.  Reaching  back  to  thi. 
construction  sought  by  the  state  in  the  Lan- 
cashire case,  an  act  is  now  before  the  court 
supposed  to  embody  that  theory,  demanded  by 
the  dominant  party  as  containing  it,  and 
speedily  passed  by  the  General  Assembly 
elected  on  the  platform  demanding  it  These 
acts  render  the  conclusion  Irresistible  that 
the  General  Assembly  Intended  to  render 
unlawful  the  doing  of  business  in  tills  state 
by  any  corporation,  when  such  corporation 
belonged  to  any  trust  to  fix  prices  anywhere, 
when  it  passed  this  act"  In  view  of  what 
I  have  already  said,  I  submit  that  no  consid- 
eration whatever  should  be  given  to  the  de- 
mands of  a  partisan  organization  In  arriving 
at  the  proper  meaning  of  this  act  especially 
when  that  convention  approved  the  King 
bill  exactly  in  the  words  as  written  and  de 
manded  of  the  Legislatiure  to  pass  it  with- 
out change,  to  carry  out  Its  expressed  pur- 
pose. To  follow  such  a  recommendation  as 
that  would  be  for  this  court  to  yield  the  au- 
thority vested  In  it  by  the  Constitution  and 
the  laws  to  the  behests  of  a  political  conven- 
tion.   This  court  should  never  do  that. 

But  if  matters  extraneous  to  the  language 
of  the  act  Itself  must  be  looked  to,  then  I 
protest  that  It  would  be  more  in  keeping 
with  the  dignity,  authority,  and  Independ- 
ence of  this  court,  and  less  derogatory  to 
the  Legislature,  to  say  that  having  the  deci- 
sion of  this  court  before  them,  construing 
the  former  law,  they  were  guided  and  con- 
trolled by  the  principles  and  rules  therein 
announced,  rather  than  by  the  demands  of 
any  party  platform  or  any  executive  message. 
For,  If  not,  we  must  impeach  them  either  of 
imbecility  of  mind  or  worse.  If,  as  the  major- 
I^  Intimates,  this  legislation,  In  the  uncon- 
stitutional, and  therefore  vicious,  form  up- 
held by  this  court  is  In  response  to  the  de- 
mands of  the  dominant  political  party  In 
this  state,  as  evidenced  by  the  "remarkable 
unanimity  and  rapidity"  with  which  It  was 
passed  by  the  Legislature  "elected  on  the 
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platform  demanding  It,"  then  I  feel  coDStraln- 
ed  to  say  tbat  tMa  1b  all  the  greater  reason 
why  this  court  should  observe  those  time- 
honored  rules  of  construction  which  hare  been 
formulated  by  the  ministers  of  Justice 
through  all  ages,  and  are  found  to  be  wise 
and  useful  canons  at  all  times,  for  the  pres- 
ervation of  the  sacred  rights  of  personal 
liberty  and  property,  and  especially  useful 
In  times  of  great  political  excitement  and 
craze  in  saving  the  people  themselves  from 
the  evil  result  of  their  own  ignorance  or 
folly,  and  ofttlmea  from  the  wicked  designs 
of  selfish  and  unscrupulous  politicians.  At- 
tributing, then,  to  the  Legislature  only  a 
desire  to  observe  these  well-lcnown  rules  of 
construction,  which  were  announced  by  this 
court  in  passing  upon  the  Rector  law  in  the 
decision  which  they  had  before  them,  and 
only  a  desire  to  conform  their  last  enactment 
to  the  Constitution,  as  they  were  sworn  to  do, 
I  shall  proceed  from  that  viewpoint  to  dis- 
cuss the  construction  tbat  should  be  given 
the  present  anti-trust  law  upon  the  case 
presented  by  this  record. 

First  The  question  as  to  the  meaning  of 
the  words  "and  transacting  or  conducting 
any  kind  of  business  in  this  state."  The  is- 
sue as  to  the  meaning  of  these  words  is  pre- 
cisely the  same  as  It  was  In  the  case  of 
State  T.  Lancashire  Ins.  Co.,  supra.  The 
words  themselves  are  the  same,  used  In  the 
same  connection,  and  the  added  words,  in 
other  connections,  in  no  manner  change  the 
sense  in  which  these  are  used.  Tbat  this 
is  true  is  shown  by  the  pleadings  in  the  two 
cases  and  the  contention  of  counsel  for  the 
state.  In  the  case  of  State  v.  Lancashire 
Ins.  Co.,  counsel  for  the  state,  in  presenting 
the  issue  as  to  the  proper  meaning  of  these 
words  "and  transacting  or  conducting  any 
kind  of  business  in  this  state,"  said:  "The 
conjoint  act  of  being  a  member  of  a  i>ool  or 
trust  and  the  doing  of  business  in  Arkansas 
constitutes  the  gist  of  the  ofTense.  One  can- 
not be  separated  from  the  other.  But  it  is 
when  the  conjoint  act  is  consummated  by 
the  appellees  that  the  stlug  of  the  law  at- 
taches, and  they  are  prohibited  from  coming 
into  our  borders  for  the  purpose  of  carrying 
on  their  nefarious  business."  And  again: 
"The  matter  upon  which  the  sting  of  the  law 
is  placed  consists  in  the  two  concurring  ele- 
ments :  (1)  Participating  in  an  agreement  to 
regulate  or  fix  prices  or  rates ;  and  (2)  at  the 
same  time,  or  in  reference  thereto,  doing 
business  in  the  state"  (brief  of  Attorney 
General  in  former  cases).  In  the  present 
case  counsel  for  the  state  say:  "What  rea- 
son can  there  be  for  holding  that  the  act 
makes  either  membership  in  a  pool  alone, 
or  doing  business  in  itself,  the  gravamen 
or  'gist  of  the  offense'?  Is  it  not  a  sensible 
and  reasonable  construction  of  the  act  that  it 
takes  both  to  constittite  the  offense?"  We 
thus  quote  from  the  briefs  of  counsel  to  show 
tbat  counsel  in  both  cases  understood  and 


contended  that  the  doing  of  businc 
forth  by  the  words  "and  transactic 
ducting  any  kind  of  business  In  tt 
as  used  in  the  statute,  prescribed  an 
element  in  the  offens& 

In  answer  to  the  contention  of  c 
this  issue  in  the  Lancashire  Case 
"The  proposition,  when  analyzed,  : 
ingly  simple.  The  Legislature  baa 
territorial  power  to  punish  ai 
crime  specified  In  this  act  is  th( 
into,  'becoming  a  member  of,  or  a 
any  pool,  etc.,  to  fix  or  limit  the 
premiums  to  be  paid  for  insuring 
against  loss  or  damage  by  fire,' 
foreign  corporation  doing  buslnes 
state  enter  into,  or  become  a  a 
this  pool  or  trust  b^ond  the  Urn 
state,  then  the  crime  is  clearly 
beyond  the  limits  of  the  state,  t 
pool  or  trust  is  to  fix  the  premlu 
suring  property  in  Arkansas,  In  w 
the  crime  put  in  motion  in  the  foi 
takes  effect  and  becomes  complete 
sa&  Just  as  in  the  cases  cited  by 
ney  General,  where  a  man  in 
throws  a  stone  or  shoots  a  gun 
line  and  kills  a  man  in  anothei 
forms  a  conspiracy  in  one  state  1 
destroy  property  In  another  state, 
in  such  cases  becomes  complete 
person  is  killed  or  where  the  [ 
destroyed.  But  where  the  foreig 
tlon  enters  Into  and  becomes  a  m< 
pool  or  trust  in  a  foreign  state,  ^ 
not  purport  to  and  does  not  in  ai 
affect  the  property  of  the  people  ol 
of  course,  no  crime  is  committed  in 
The  Leg^lslature  certainly  did  not 
make  a  crime  and  punish  the  m 
doing  business  in  this  state  by  a 
surance  company,  although  a  me 
pool  or  trust,  whether  in  or  out  of 
for  the  very  gravamen  of  the  crln 
ing  a  pool  or  trust  to  fix  the  pri 
minm  to  be  paid  for  insuring  pre 
Now,  suppose  the  member  of  the  p< 
in  the  foreign  state  proiX)sed  to  d 
and  did  business  in  Arkanas  on 
competitive  basis,  which  tended  1 
and  lower  the  rates  of  insurance  to 
of  this  state ;  could  any  dlspassion 
say  that  the  Legislature  Intended  ' 
to  punish  such  a  beneficial  and 
able  deed  as  that?  Certainly 
Legislature  manifestly  was  Int 
correct  an  evil  existing  which  i 
might  affect,  injuriously  the  peo] 
state.  Now,  the  prohibiting  of  f< 
poratlons  from  doing  business  in 
on  any  terms  and  conditions  that 
lature  may  prescribe  is  one  thinj 
punishing  of  them  for  any  crime 
commit  is  another  and  entirel} 
thing.  As  to  the  former,  the  pi 
do  business,  the  Legislature  has 
to  say:  'Foreign  corporations,  y 
do  business  in  this  state,  if  lyou  are 
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of  a  pool  or  trust  to  flz  or  limit  prices  any- 
where In  the  wide  world'  As  to  the  latter, 
tbe  entering  ot  a  pool  or  trust,  the  crime, 
they  could  say :  'Yon  will  be  punished  with 
the  severe  penalties  denounced  by  this  act, 
if  you  are  a  member  of  a  pool  or  trust  to 
flz  tbe  price  or  premium  upon  property  in 
Arkansas.'  As  tbe  Legislature  had  no  power 
to  punish  foreign  corporations  for  becoming 
members  of  a  pool  or  trust  outside  of  the 
state,  which  did  not  purpose  to  affect  prices 
in  the  state,  and  as  it  did  have  full  power 
^  punish  th«n  for  entering  pools  or  trusts 
to  affect  prices  or  premiums  In  Arkansas, 
and  also  to  forfeit  their  right  to  do  business 
in  this  state,  is  it  not  conclusive  that  they 
intended  by  the  words  'any  pool  or  trust' 
to  mean  any  pool  or  trust  to  fix  the  price  or 
premium  on  property  In  this  state?  We 
must  not  convict  the  liCglslature  for  doing 
or  attempting  to  do  a  vain  and  idle  thing. 
Had  the  Legislature  intended  to  exclude 
foreign  corporations  that  were  members  of 
a  pool  or  trust  anywhere  in  the  world  to  fix 
prices  anywhere  outside  of  this  state,  how 
easy  it  would  have  been  to  have  made  it  un- 
lawful for  such  corporations  to  do  business 
in  this  state,  and  to  have  provided  sufficient 
penalties  for  the  violation  of  such  law  to 
secure  Its  enforcement  But  no  such  thing 
as  that  was  provided  in  the  act  under  con- 
sideration. The  purpose  of  the  Legislature 
is  doubtless  correctly  reflected  In  the  title, 
'An  act  providing  for  the  punishment  of  pools, 
tmsts  and  conspiradeB  to  control  prices,' 
etc.  Tbe  fact  that  tbe  Legislature  embraced 
the  other  persons  named  In  the  act  along 
with  foreign  corporations  shows  that  it  in- 
tended that  these  corporations  might  be  con- 
sidered as  violating  the  law  in  the  same  way 
as  any  'partnership  or  individual  or  any  other 
association  or  persons  whatsoever'  might  do. 
It  Is  an  egregious  mistake  to  suppose  that  a 
foreign  corporation  is  guilty  of  an  offense  for 
merely  doing  business  In  this  state,  or  to  con- 
sider the  act  of  doing  business  as  an  element 
of  the  offaiae  under  this  law.  It  would  be  no 
nwre  an  offense  for  them  to  do  business  than 
for  domestic  corporations  or  Individuals  to  do 
business.  Foreign  corporations  are  ex- 
pressly authorized  to  do  business.  The  doing 
ot  business  by  them  is  not  an  Ingredient  of 
tbe  offense  at  all.  The  words  'and  transact- 
ing or  conducting  any  kind  of  business  in 
this  state,'  applied  to  them,  are  used  in  the 
sense  merely  of  descrlptio  personarum. 
They  merely  indicate  that  these  corporations 
are  within  the  legislative  jnrlsdictlon  be- 
cause of  the  fact  of  their  doing  business  In 
tbls  state.  There  are  no  separate  acts  con- 
joined, as  tbe  Attorney  General  supposes 
and  ai^uea,  but  the  one  act  The  proof 
which  would  establish  the  crime  would  also 
establish  tbe  forfeiture  of  the  right  to  do 
business  in  the  state.  The  Legislature 
could  both  forfeit  the  right  of  the  Insurance 
company  to  do  business  and  punish  for  the 
crime  of  entering  a  pool  or  trust  to  fix  the 
89  S.W.— « 


price  or  premium,  if  the  act  was  done^  or 
became  complete  or  effectual,  in  Arkansas; 
but  it  could  not  punish  for  the  crime  unless 
it  did.  Therefore  the  fact  that  tbe  Legis- 
lature has  Included  Individuals  and  domestic 
corporations,  and  has  prescribed,  as  a  result 
of  the  violation  of  this  act,  both  a  penalty 
for  the  crime  committed  and  a  forfeiture  of 
the  right  to  do  business,  shows  conclusively 
that  as  to  foreign  corporations,  it  could  only 
have  intended  to  reach  such  of  these  cor- 
porations as  were  in  a  pool  or  trust  in  this 
state,  or  in  a  foreign  state^  to  regulate  prices 
In  this  state." 

The  Legislature,  having  adopted  these 
words,  must  be  held  to  have  adopted  them 
with  the  construction  that  was  placed  upon 
them  by  the  Judges  of  this  court  and  as  to 
the  proper  construction  to  be  given  these 
words  there  was  no  difference  of  opinion 
among  the  Judges  of  the  court  as  then  con- 
stituted. It  will  not  do  now  to  say  tbls 
question  was  then  not  presented,  and  that 
what  I  then  said  was  obiter  dicta.  For 
that  Is  not  true,  as  shown  by  the  pleadings 
and  the  contention  of  respective  counsel  in 
the  case.  As  tbe  Legislature  has  not  indica- 
ted, by  anything  they  have  said  In  the 
present  act,  that  they  Intended  that  the 
meaning  of  these  words  should  be  different 
from  what  we  held  them  to  mean  in  the 
Rector  law,  I  do  not  feel  called  upon  to 
change  my  views.  I  concur  fully  with  Judge 
BATTLB  as  to  the  meaning  of  these  words. 
Suppose  we  had  a  law  saying,  "Any  Attorney 
General,  Governor  or  Secretary  of  State, 
living  In  Little  Rock  and  transacting  and 
conducting  any  kind  of  business  in  the  west 
wing  of  the  Capitol,  who  shall  enter  or  be- 
come a  member  of  any  trust  in  this  state  or 
elsewhere  to  fix  prices,  etc.,  in  this  state 
or  elsewhere,  etc,  shall  be  deemed  and  ad- 
Judged  guilty  of  a  conspiracy  to  defraud." 
Could  any  one  say  that  the  words  "living  In 
Little  Rock  and  transacting  or  conducting 
any  kind  of  business  in  the  west  wing  of  the 
Capitol"  were  elements  of  the  offense?  Oet- 
talnly  not  Yet  there  would  be  Just  as 
much  reason  and  sense  in  saying  that  these 
words  were  elements  of  the  offense  in  the 
case  supposed  as  to  say  that  the  words  "and 
transacting  or  conducting  any  kind  of  busi- 
ness in  this  state"  are  elements  of  the  offense 
in  the  present  law. 

Second.  As  to  the  proper  meaning  of  the 
first  section,  it  will  be  observed  that  the 
words  "In  this  state  or  elsewhere"  are  added 
after  tbe  word  "made,"  referring  to  the 
trust  agreement,  and  that  the  words  "either 
In  this  state  or  elsewhere"  are  also  added 
after  the  words  "to  regulate  or  flz,"  etc, 
and  the  words  "to  fix  or  limit,"  eta  Taking 
the  words  in  the  connection  used,  and  giving 
to  each  word  its  grammatical  construction 
and  natural  meaning,  the  construction  would 
be  that  the  words  "in  this  state  or  else- 
where," where  they  first  occur,  after  the 
wb  "made,"  constitute  an  adverbial  phrase 
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and  modify  that  verb ;  making  the  language 
refer  to  a  "pool,  trust,"  etc.,  made  anywhere, 
and  that  the  words  "In  this  state  or  else- 
where," after  the  verbs  to  "regulate  or  fix," 
and  "to  fix  and  limit,"  likewise  constitute 
an  adverbial  phrase  qualifying  these  verbs. 
So  that  the  meaning  of  this  section  Is  that 
if  any  domestic  corporntlou  which  is  a  go- 
ing concern  in  this  state,  or  any  foreign  cor- 
poration that  is  transacting  or  conducting 
any  kind  of.  business  here,  or  any  of  the 
other  classes  of  persons  named  in  the  act, 
shall  enter  into  any  trust  anywhere  in  the 
world  to  fix  prices,. and  shall  proceed  to  fix 
the  prices  or  preniliiitis  anywhere  in  the 
world,  or  to  limit  or  regulate  anywhere  in 
the  world  the  quantity  or  amount  of  any 
article  of  property  in  this  state,  or  to  be 
used  and  which  is  used  in  this  state,  that 
all  such  classes  named  In  the  act  are  then 
guilty  of  a  conspiracy  to  defraud,  as  declar- 
ed therein,  and  thereby  subject  to  the  penal- 
ties denounced  against  such  In  the  second 
and  third  sections  for  a  violation  of  the  pro- 
visions of  the  act  It  will  be  noticed  that 
the  qualifying  phrase  "in  this  state  or  else- 
wh»e"  Is  not  used  after  the  words  "proper- 
ty" or  "article  or  thing."  If  this  phrase 
had  been  used  after  these  words,  then  it 
would  have  been  an  adjective  phrase,  quali- 
fying the  nouns  "property,"  "article,"  or 
"thing,"  and  would  have  referred  to  "prop- 
erty" or  "article"  or  "thing"  anywhwe  In 
the  world.  But,  as  the  Legislature  have 
not  said  that  the  "property"  or  "article"  or 
"thing"  upon  which  the  premium  is  paid,  or 
of  which  the  quantity  is  limited  or  fixed, 
may  be  elsewhere,  we  must  presume  that 
this  was  for  the  reason  that  they  did  not 
Intend  for  the  act  to  have  an  extraterritorial 
eflfect,  which  would  have  been  beyond  their 
Jurisdiction.  In  State  v.  Lancashire  Ina. 
Co.,  supra.  Judge  Rlddlck  said:  "Our  con- 
clusion is  that  this  statute  does  not  apply 
to  pools  or  combinations  formed  outside  of 
this  state,  and  not  Intended  to  afTect  prices 
In  this  state.  In  other  words,  we  are  of 
the  opinion  that  the  Legislature  by  this  act 
did  not  Intend  to  prohibit  or  punish  acts 
done  or  agreements  made  In  foreign  oonn- 
tries  by  corporations  doing  business  here, 
when  snch  acts  or  agreements  have  refer- 
ence only  to  persons  or  property  or  prices  In 
such  foreign  countries."  So  It  cannot  be 
said  that  the  court  expressly  decided  that 
the  Rector  law  was  applicable  to  trusts 
formed  outside  of  the  state  which  were  In- 
tended to  aCTect  persons,  property,  or  prices 
of  Insurance  In  this  state.  Judge  Maiiln, 
the  learned  circuit  Judge  who  decided  the 
Lancashire  Case,  and  many  eminent  coun- 
sel, held  to  the  view,  under  the  Rector  law, 
that  according  to  the  strict  constructions  to 
be  given  criminal  statutes  the  trust  agree- 
ment Itself  would  have  to  be  made  in  this 
state  before  the  law  was  violated.  Now 
the  r«glslature,  having  taken  up  the  whole 


subJe<A  of  anti-trust  legislation  anew  in  the 
act  of  1006,  determined  to  make  it  plain  that, 
no  matter  where  the  trust  was  formed  or  the 
prices  fixed,  if  such  trust  atTected  In  any 
manner  persons  or  property  in  this  state, 
the  crime  was  complete.  Hence  they  added 
the  words  "In  this  state  or  elsewhere"  The 
Rector  law  is  expressly  repealed.  The  first 
section  of  that  law  was  substantially  re- 
enacted,'  with  the  slight  additions  to  make 
clear,  the  purpose  which  I  have  here  indi- 
cated. The  second,  third,  fourth,  fifth,  and 
sixth  sections  of  that  law  were  re-enacteS 
exactly  as  In  the  Rector  law ;  but  the  fourth, 
fifth,  sixth,  eighth,  and  ninth  sections  of  the 
present  law  are  not  embraced  in  the  Rector 
law  at  all,  showing  that  the  Legislature  was 
intending  to  make  an  entirely  new  law  upon 
the  subject 

Third.  The  court  treats  the  act  as  a 
criminal  statute,  and  not  as  an  act  simply 
prescribing  conditions  upon  wtiich  foreign 
corporations  may  do  business  in  this  state. 
When  so  treated,  the  construction  given  by 
the  court  in  my  opinion,  would  render  the 
whole  of  the  first  section  nnoonstitational ; 
for  a  foreign  corporation,  having  complied 
with  our  laws  and  already  doing  business 
In  tills  state,  must  be  treated,  under  our  Con- 
stitution and  statutes,  so  far  as  the  punish- 
ment for  criminal  offenses  is  concerned, 
exactly  as  domestic  corporati(Hia  or  other 
persons  are  treated.  Const  art  12,  |  11 ; 
Klrby's  Dig.  iS  824,  828.  And  who  would  be 
so  bold  as  to  declare  that  it  Is  within  the 
power  of  the  Legislature  to  punish  Individ- 
uals, or  any  member  of  any  partnership, 
association,  or  company,  or  even  domestic 
corporations,,  for  the  mwe  Innocent  act  of 
doing  business  In  this  state,  because  sacb 
persons  might  be  interested  in  trusts  else- 
where to  afTect  prices  elsewhere,  but  which 
acts  were  perfectly  lawfol  In  the  states 
where  they  were  done?  Could  one  of 
our  domestic  corporations,  or  one  of  our 
own  citizens,  or  a  citizen  of  another  stat^. 
who  owned  stock  in  a  corporation  or  com- 
pany In  another  state  which  was  In  the 
insurance  business,  for  instance,  which  cor- 
poration or  company  in  another  state  was 
in  a  trust  not  forbidden  by  the  law  of  that 
state — could  such  individual  or  domestic 
corporation  be  punished  in  this  state  under 
this  law  for  selling  shoes,  groceries,  or  dry- 
goods,  without  any  reference  whatever  to 
the  trust  of  which  he  was  a  member. in  other 
states?  Clearly  not,  for  such  a  monstrous 
doctrine  would  be  c(»itrary  to  article  2,  |  2, 
of  the  Declaration  of  Bights  In  our  Consti- 
tution, securing  to  "all  men"  the  "unalien- 
able right"  of  "defending  liberty"  and  "or 
acquiring,  possessing  and  protecting  proper- 
ty" ;  also  section  17  of  the  same  article, 
forbidding  the  passing  of  any  law  impairing 
the  obligation  of  contracts.  Upon  this  ques- 
tion Judge  Rlddlck  has  well  said:  "Now. 
while  the  Legislature  cui^dictate  .the  termsi. 
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under  which  corporattons  of  other  states 
nuy  do  bTUlnefls  hen,  it  doea  not  have  con- 
trol of  the  dtlxen.  If  a  merchant  of  Missou- 
ri, doing  bnaineas  alao  in  thla  state,  should 
enter  into  a  pool  or  combination  in  Mlssotirl 
to  retrolate  prices  there,  but  not  Intended 
to  bare  effect  in  this  state,  oar  Legislatare 
could  not  on  that  acconnt  prevent  him  from 
doing  bnslness  here,  or  subject  him  to  a  pen- 
alt;.  So,  If  we  adopt  the  construction  con- 
tended for  by  the  Attorney  General,  we  must 
agsnme,  as  to  a  portion  of  the  statute,  that 
the  Legislature  was  attempting  to  do  some- 
ttilng  It  plainly  had  no  right  to  do,  and  such 
portion  must  be  treated  as  unconBtitntlon'al 
and  Told." 

The  Legislature  certainly  did  not  Intend 
(or  the  act  to  have  the  effect  that  it  must 
have  on  other  classes  of  persons  named  in 
the  statute,  if  the  construction  of  the  ma- 
jority Is  correct  as  to  foreign  corporations. 
The  Supreme  Court  of  the'  United   States 
says :    "Our  duty,  therefore,  is  to  adopt  that 
construction   which,   without  doing  violence 
to  the  fair  meaning  of  the  words  used,  brings 
the  statute  Into  harmony  with  the  provisions 
of    the    Constitution.    •    •    •    Such    con- 
stmcUon  shall  be  given  to  it  as  will  render 
it  free  from  constitutional  objection.    •    •     • 
It  ought   never    to  be    assumed    that    the 
lawmaking    power    of   the   government   in- 
tended to  usurp  or  asstmie  power  prohibited 
to  it    Grenada  Co.  v.   Bragden,  112  D.   S. 
268,   5   Sup.   Ct   129,   28  L.   Ed.  704.    This 
act  does  not  seem  to  be  framed  as  an  ex- 
clusion statute,  or  prescribing  the  conditions 
upon  wtaidi  foreign  corporations  might  be 
permitted  to  do  business  in  this  state.    If 
the  first  section  had  been  presented  in  that 
light,  without  any  reference  to  penalties  for 
some  crime  committed,  then,  taken  in  con- 
nection with  ttie  third  section,  forfeiting  the 
light  to  do  business,  I  would  have  had  more 
doubt  as  to  its  invalidity.    Presented  as  a 
erimlnal  statute  to  punish  a  foreign  corpo- 
ration for  some  act  done  beyond  the  borders 
of  the  state,  and  which  in  no  manner  affects 
persons  or  property  In  the  state,  I  have  no 
doubt   whatever   ot  Its  unconstitutionality. 
No  statute  should  be   given  an    extraterri- 
torial effect,  If  It  can  be  avoided.    Black, 
Int  Laws,  p.  91  et  seq. ;  Endlich,  Con.  &  Int 
Stat  If  1G9,  170,  385 ;   Bishop,  Stat  Crimes, 
i  141,  and  many  authorities  dted.    Treated 
as  a  criminal  statute,  the  Supreme  Courts 
of  Texas  and  Missouri  have  already  declared 
Kction  7  unconstitutional. 

But  I  have  already  extended  this  opinion 
farther  than  I  Intended.  As  I  construe  the 
law.  It  might  have  subserved  a  useful  pur- 
pose ta  giving  the  people  some  relief  from 
those  unlawful  combinations  In  restraint  of 
trade,  called  "^usts,"  which,  when  intended 
to  suppress  competition  In  prices  and  thus 
oppress  the  people,  are  wicked  and  harmful 
in  the  extreme,  and  the  law  should  severely 
denounce  and  punish  these,  to  the  extent  of 
drivlDg  them   from  our  State,  U   possible. 


But  the  law,  as  construed  by  tlie  majority, 
will  not  hare  that  effect  On  the  contrary. 
It  will  rather  tend  to  build  up  and  foster 
the  most  gigantic  and  oppressive  of  trusts, 
by  preventing  free  competition,  the  very 
thing  which  wise  anti-trust  laws  are  enacted 
to  encourage.  As  construed  by  the  court,  It 
win  undoubtedly  drive  nearly  all  the  old 
line  Insurance  companies  from  the  state,  but 
that  will  have  the  effect  of  raising,  instead 
of  lowering,  the  price  of  Insurance,  and.  If 
enforced  in  other  respects,  will  open  up  a 
veritable  Pandora's  box  of  ills  to  the  com- 
mercial and  business  interests  of  the  state, 
which  will  hurt  thousands  and  help  none. 
For  these  reasons,  I  do  not  believe  the  Legis- 
lature intended  the  act  to  have  the  effect 
which  the  majority  of  the  court  construed 
it  to  have;  and,  if  they  did  so  intend,  they 
have  wholly  failed  to  express  such  Intent  in 
the  language  of  the  act  That  the  Legis- 
lature knew  how  to  make  an  acf  unlawful 
when  they  Intended  it  to  be  so  is  shown  in 
sections  4,  5,  and  6,  where  they  expressly 
make  the  doing  of  certain  things  named 
therein  unlawful.  But  they  use  no  such 
language  with  reference  to  the  "transacting 
or  conducting  of  business"  in  the  first  sec- 
tion, or  anywhere  else,  which  this  court 
now  supplies  to  make  a  crime  Out  of  what 
has  always  been  considered  not  only  as  in- 
nocent to  all,  to  wit,  the  doing  of  busiuess, 
not  under  a  trust,  but  In  free  competition 
with  all.  I  submit,  with  due  resi)ect  to  my 
associates,  that  they  are  wrong,  and  this 
wrong,  having  received  the  final  sanction  of 
this  tribunal,  the  last  refuge  of  the  litigant 
for  right  and  Justice  can  never  be  corrected. 


KRAFT  et  al.  v.  MOORB. 
(Supreme  Court  of  Arkansas.    July  29,  1906.) 

1.  JuDauBNT— Kxs  Judicata— iDKNTrrr  or 
Issues. 

A  decree  in  a  suit  to  impresB  a  trust  on 
real  estate  parchased  by  a  husband  in  his  own 
name  with  the  money  of  his  wife,  given  to  him 
for  investment  for  her,  which  denies  relief  for 
lack  of  tracing  the  money  into  the  real  estate, 
is  not  a  bar  to  an  action  by  the  wife's  ad- 
ministrator, praying  for  iudgment  against  the 
husband  for  a  sum  stated  on  the  ground  that 
he  had  obtained  that  sum  from  the  wife  under 

Eromise  of  investment  in  her   own  name  and 
ad  converted  it  to  his  own  use. 

2.  Appeal— Objiciiors  in  Lowsb  Covki— 
necessity. 

Where  plaintiff  denied  the  allegation  of 
a  cross-complaint  set  up  by  defendant  as  ad- 
ministrator, and  pleaded  a  former  judgment  in 
bar,  without  raising  the  points  that  he  sued 
defendant  and  his  son  individually,  and  that 
the  cross-complaint  was  not  responsive  to  the 
complaint,  he  could  not,  on  appeal,  raise  the 
points. 

8.  PaBTIXS— RlQHT  OP  Anohxabt  Admiris- 
TBATOB  TO  Sub— Objeotiohs— Waives. 
The  objection  to  the  maintenance  of  a  suit 
by  the  ancillary  administrator  against  a  resi- 
dent of  the  state  of  the  domiciliary  administra- 
tion, who  happens  to  l>e  in  the  jurisdiction  of 
the  ancillary  administrator,  must  be.  raised  Im 
limine,  or  it  is  waived,    oigtzed  by  QjOOgle 
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Appeal  from  PbllUps  Chancery  Conrt; 
Edward  D.  Robertson,  Cbancellw. 

Suit  by  Overton  A.  Kraft,  by  bis  next 
friend,  F.  W.  Kraft,  and  anotber,  against 
John  P.  Moore  and  another,  In  which  defend- 
ant John  P.  Moore  filed  a-  cross-complaint 
From  a  decree  In  favor  of  the  croBS-c(Mn- 
plaint,  plalntlfTs  appeal.    Afllrmed. 

Rehearing  denied  September  30,  1905. 

N.  W.  Norton,  for  appellants.  M.  Ij. 
Stephenson,  for  appellee. 

HILL,  a  J.    Joseph  H.  Jadcson  died  leav* 
tag  a  widow,  SalUe  B.  Jackson,  nee  Moore,  and 
three  minor  children,  Jamison  A.  Jackson, 
Martha    Jackson,    and    Lida    Jackson.    He 
left  $8,000  in  insurance  to  bis  wife.    Mrs. 
Jackson  was  possessed  of  real  estate^  con- 
sisting of  farm  and  other  property,  in  Phil- 
lips connty.    Mrs.  Jackson,  some  years  after 
her  first  hnsband's  death,  married  Fred  W. 
Kraft,  and,  after  living  for  some  time  in 
Helena,  they  moved  to  Bast  St  Louis,  111., 
and  there  made  their  home  nntil  the  death 
of  Mrs.  Kraft    Mrs.  Kraft  left  one  child, 
Overton  A.  Kraft  as  the  issne  of  her  second 
marriage.    Her  husband,  F.  W.  Kraft  took 
out  letters  of  administration  on  her  estate 
at  the  place  of  her  domicile.  Bast  St  Louis, 
HL,  and  John  P.  Moore,  her  father,  took  out 
letters  on  her  estate  in  Phillips  counly,  Ark., 
about  one  year  prior  to  the  letters  of  Kraft 
in  Illinois.     Several  claims  were  probated  in 
Phillips  county,  among  others  one  of  John  P. 
Moore  and  anotber  of  Frierson  Moore,  Mrs. 
Kraft's  brother.    On  the  petition  of  the  ad- 
ministrator the  Phillips  probate  court  ordered 
some  real  estate  sold  to  pay  debts.    It  was 
bought  by  Frierson  Moore,  and  bis  purchase 
of   It  confirmed.    Thereafter   Kraft   In    his 
own  right  and  as  next  friend  to  his  child, 
Overton  A.  Kraft  brought  suit  in  Phillips 
chancery  court  to  assign  him  his  estate  of 
curtesy  in  the  lands  sold,  to  set  aside  the 
sales,  and  attacking  the  debts  of  Moore  and 
son.    Since  this  appeal  was  taken  Overton  A. 
Kraft  has  died,  and  his  estate  has  passed  to 
his   half-brother   and   half-sisters,   who  are 
not  parties  here.    Counsel  agree  that  the  is- 
sues in  the  original  suit  as  to  these  sales 
and  debts,  died  with  Overton  A.  Kraft  and 
left  only  a  question  of  costs  toe  determina- 
tion.   There  are  dedsions  to  the  effect  that 
an  appellate  court  will  not  proceed  to  de- 
termine a  question  formerly  in  the  case  in 
order  to  det^mine  the  present  question  of 
costa    In  this  case  the  costs  are  all  in  one 
suit  and  the  determination  of  the  Issues  on 
the  cross-complaint  will  settle  all  the  costs, 
as  the  costs  in  the  suit  and  cross-suit  are  in- 
separable, except  possibly,  trivial  amounts. 
After  meeting  the  Issues  In  the  original  suit 
John  P.  Moore,  In  his  capacity  as  administra- 
tor, sued  Kraft  in  a  cross-complaint  alleging 
be  had  obtained  $6,000  of  bis  wife's  money 
imder  promise  of  investment  in  her  name, 
and  converted  it  to  his  own  use,  and  bought 
property  with  it,  taking  title  to  himself.    He 


prayed  Judgment  for  this  as  such  administra< 
tor,  or,  In  the  alternative,  that  Mrs.  Kraft's 
children  by  h»  first  marriage  be  made  par- 
ties, and  judgment  rendered  in  their  favw 
for  three-fourths  of  it  Kraft  denied  the 
allegations,  and  pleaded  res  adjudicata.  The 
chancellor  found  in  favor  of  Moore  on  both 
the  suit  and  cross-suit  except  as  to  Kraft's 
curtesy  interest  which  was  decreed  to  him 
(and  there  is  no  cross-appeal  on  that  issne), 
and  gave  judgment  against  Kraft  for  $4,800 
with  Interest  The  latter  is  the  only  mattw 
before  the  court 

1.  Moore,  as  next  friend  of  the  Jackson 
children,  had  sued  Kraft  in  Illinois,  making 
substantially  the  same  allegation  as  herein 
made  in  regard  to  money  obtained  by  Kraft 
from  his  wife  under  promise  of  reinvestment 
for  ber,  and  sought  to  impress  a  trust  on 
certain  real  estate  in  Illinois,  alleged  to  have 
been  purchased  with  this  money  thus  ob- 
tained, title  to  which  was  taken  in  himself. 
The  Supreme  Court  of  Illinois  decided  the 
case  against  the  Jackson  children,  on  the 
ground  that  they  failed  to  trace  the  money 
received  from  Mrs.  Kraft  as  the  whole  or  a 
definite  part  of  the  consideration  of  the  prop- 
erties sought  to  be  impressed  with  the  trust 
In  that  case  the  court  found  Kraft  received 
large  sums  from  his  wife;,  and  that  undoubt- 
edly he  was  to  use  it  or  invest  it  for  tbe 
benefit  of  his  wife,  and  to  account  for  it  to 
her  in  some  manner,  and  that  it  was  not  a 
gift  from  her  to  him,  as  he  contended.  For 
lack  of  tracing  it  into  the  property,  the  Jack- 
sons  failed,  and  no  relief  was  sought  in  that 
action  other  than  the  subjection  of  certain 
real  estate  to  a  trust  in  their  favor.  Tbere 
was  not  an  identity  of  Issues  in  that  STilt 
and  this  suit  which  will  render  tbe  defaise  of 
res  adjudicata  availing  here.  2  Blade  on 
Judgments,  {  610. 

2.  Objection  is  here  made  to  tbe  cross-com- 
plaint being  filed  by  Moore  as  adminiBtrator, 
when  he  and  his  son  were  sued  indivldaally, 
and,  further,  that  it  is  not  responsive  to  tbe 
complaint  These  questions  were  not  raised 
below.  Tbe  cross-complaint  charged  Kra.ft 
with  appropriating  money  belonging  to  Airs. 
Kraft  to  his  own  use,  and  sought  its  recovery. 
Kraft  denied  the  allegation  as  a  first  defense, 
and  as  a  second  defense  pleaded  that  -tbe 
matters  alleged  had  been  adjudicated  in  -tlie 
Illinois  suit  heretofore  referred  to.  He  can- 
not raise  such  issues  now,  after  bavins  ac- 
cepted the  issues  tendered  and  unsuccesafuiiy 
defended  against  such  cross-suit  the  oxily 
issues  then  interposed. 

3.  The  next  question,  and  It  Is  one  not  Cx-e« 
of  difficulty.  Is  the  right  of  the  ancillary  xid- 
ministrator  to  sue  a  resident  of  the  state  oj 
tbe  domiciliary  administration  who  hapE»«.T)^ 
to  be  In  tbe  jurisdiction  of  the  ancillary  a.<i. 
ministrator.  On  this  point  tbe  follow- in^ 
authorities  may  be  consulted  with  profit 
Green  v.  Byrne,  46  Ark.  453 ;  Shegogg  v.  X^eri 
kins,  34  Ark.  117;  Turner  v.  Risor,  64  .^jt-^ 
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Ark.  218.  72  S.  W.  373 ;  Minor's  Conflict  of 
Laws,  I  113;  1  Woerner  on  Adminlstntloii, 
{  158;  Equitable  Life  Assnranoe  Society  T- 
Togel's  Sx'x,  76  Ala.  441,  Am.  Bep.  SM; 
MerrUl  t.  las.  Oa,  108  Mass.  246,  4  Am.  Bep. 
54&  Tbla  qnestlon,  boweyer,  like  the  preced- 
ing one,  was  not  raised  by  tlie  pleadings.  It 
Nems  from  the  cbancellor's  opinion  in  the 
record  that  It  was  raised  In  argument,  but  the 
lecord  shows  a  cross-complaint  and  an 
ansirer  thereto  on  the  merits.  This  Is  a  mat- 
ter to  be  raised  In  limine.  The  chanc«7 
conrt  Is  one  of  general  Jurlsdlctlou  in  equi- 
table causes  of  action  where  It  has  Jurisdic- 
tion of  the  persons.  The  objectiwi  now 
raised.  If  triable,  went  to  the  jurisdiction 
over  the  situs  of  the  debt  r^resented  by  the 
debtor  before  the  court,  and  could  be  waived 
by  him,  lUce  any  other  personal  right  to  the 
proper  place  to  be  sued.  Where  not  waived, 
and  an  appearance  to  the  merits  is  entered, 
there  was  nothing  for  the  court  to  do  but  pro- 
ceed to  adjudicate  the  issues  thus  presented. 

4.  The  evidence  sustains  the  chancellor's 
finding  that  Kraft  had  taken  money  of  Mrs. 
Kraft  intrusted  to  him  as  trustee  for  herself 
and  her  children  by  her  former  marriage  for 
iovestment  tor  them  and  appropriated  It  to 
his  own  use. 

Finding  no  error,  the  decree  Is  aiBrmed. 

BATTLB,  J.,  absent 


ST.  LOUIS,  L  M.  ft  8.  BY.  00.  v.  HABBI- 

SON. 
■Supreme  Court  of  Arkansas.    July  29,  190S.) 

1.  TbiAI^-AbOXTUCRT   07    C0DNBKI« 

In  an  action  by  a  paasenger  for  an  assault 
committed  on  him  by  a  carrier's  cmductor, 
uiaivg  oat  of  an  alleged  defective  pass,  it  was 
error  for  the  conrt  to  overrule  an  objection  to 
the  argument  of  plaintifTs  counsel  that,  if  tha 
pass  was  negligently  written,  the  negligence 
was  that  of  the  defendant,  and  the  jury  should 
consider  such  fact  in  determining  defendant's 
liability. 

2.  Caskiers— IicjuBT  TO  Passbrosb— Assault 

BT    CONDDCTOa— INSTBDCTIORS. 

In  an  action  against  a  carrier  for  an  as- 
saolt  committed  by  its  conductor  in  the  course 
of  an  altercati<m  with  plaintiff  with  reference 
an  alleged  defective  pass,  it  was  error  for  the 
oonrt  to  refuse  to  charge  that  the  jury  should 
not  consider  the  fact  that  defendant  negligently 
wrote  the  date  on  the  pass,  so  that  it  appeared 
to  expire  May  Ist,  instead  of  May  lOth,  as 
tbe  assault  could  not  be  considered  as  the 
ordinary  and  reasonable,  or  even  remotely  prob- 
able, effect  of  such  negligence. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Frederick    D.    Fulkerson,    Judge. 

Action  by  one  Harrison  against  the  St 
Lonia,  Iron  Mountain  ft  Southern  Ballway 
Company.  Trom  a  Judgment  in  favor  of 
pUiotiff,    defendant    appeals.    Reversed. 

Rehearing   denied    September   30,    1905. 

The  complaint  alleged  that  while  plain- 
tiff was  a  passenger  on  defendant's  train, 
be  was  wauttmly  and  maliciously  assaulted. 


beaten,  cursed,  and  abused  by  the  conductor 
and  brakeman  in  charge  of  said  train,  and 
by  certain  other  employes  of  defendant 
whereby  he  suffered  greatly  in  mind  and 
body,  to  his  damage  in  the  sum  of  $15,000, 
for  which  sum  he  prayed  Judgment  In  the 
first  coimt  of  its  answer  the  defendant  spe- 
dflcally  denied  all  the  material  allegations 
of  the  complaint  In  the  second  count  of 
Its  answer  the  defendant  alleged  that  If  ^t 
be  true  that  plaintiff  was  assaulted  and 
struck  by  defendant's  ^nductor,  the  same 
was  done  by  said  conductor  in  the  neces- 
sary and  proper  exercise  of  his  right  of 
self-defense  against  a  violent  and  vicious 
assault  ujpon  him  by  the  plaintiff.  It  ap- 
pears that  the  appellee  was  a  foreman  in  the 
building  of  railroad  bridges.  He  boarded 
appellant's  train  at  BatesvUle  for  Little 
Bock.  Appellant's  conductor  asked  appel- 
lee for  his  ticket  and  appellee  handed  him 
the  following  pass: 

"St  Louis,  Iron  Mountain  ft  Southern  Ball- 
way   Ca 

"Leased,  Operated,  and  Independent  Lines. 

"Employe's  Trip  Pass. 

"No.    K     12448.    Uttle     Rock,     5    1    1906. 

"Pass  I.  Smith  and  three  men  from 
BatesvUle  to  Little  Bock,  account  contract. 
Good  for  one  trip  only  until  May  10th,  1908. 

"Countersigned   by   G.    W.    Hershman. 

"W.  T.  Tyler,  General  Superintendent" 

Appellee  describes  what  took  place  there- 
after substantially  as  follows:  "The  con- 
ductor looked  at  the  pass,  and  said  it  had 
expired.  Konig's  labor  agent  was  sitting 
facing  plaintiff,  and  he,  upon  inspecting  the 
pass,  said:  "That  pass  Is  all  right  It  was 
written  on  May  1st  and  expires  on  May 
lOth."  The  conductor  then  Jerked  the  pass 
out  of  said  agent's  hand  and  put  it  Into  his 
own  pocket  saying:  "That  pass  is  no 
good."  Plaintiff  then  said:  "That  kind  of 
thing  makes  a  man  feel  sore,  to  get  bawled 
out  in  a  crowd."  The  conductor  then  said: 
"You  son  of  a  bitch,  come  into  the  baggage 
car  and  I'll  make  you  sorer."  Plaintiff 
then  put  his  hand  on  the  seat,  and  the  con- 
ductor struck  him  with  his  ticket  punch. 
Plaintiff  finally  got  up  on  his  feet  and 
struck  at  the  conductor,  but  does  not  re- 
member striking  him.  Plaintiff  received 
several  licks  in  the  side,  and  the  first  thing 
he  knew  somebody  cut  his  head  open.  After 
that  be  saw  two  negroes  behind  him,  a 
short  brakeman  in  front  and  the  conductor 
in  between  the  seats.  Plaintiff  said,  "I 
can't  whale  all  of  yon  people,"  and  sat 
down,  and  tried  to  stop  the  blood.  Conduct- 
or Hunter  took  the  pass  away  from  him, 
and  went  into  the  baggage  car,  and  then  re- 
turned and  said:  "What  are  you  going  to 
do,  pay  or  get  off?"  Plaintiff  answered:  "I 
guess  I'll  get  off  at  Moorefield."  The  plain- 
tiff then  describes  his  injuries,  and  details 
other  matters  not  necessary  to  set  out    His 
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tfestlinbiiy  was  corroborated  in  essential 
particulars  by  witness  liee  as  to  tlie  origin 
and  nature  of  the  trouble  between  ttlm  and 
the  conductor.  The  physician  who  dressed 
Ills  wound  testified  concerning  the  injuries. 
The  appellant's  evidence  tended  to  prove 
the  allegations  In  its  answer.  The  conduct- 
or testified  that  the  "0  and  the  1  on  the  pass 
were  connected  in  such  a  manner  tliat  it 
looked  to  him  to  be  Intended  for  the  Ist,  in- 
stead of  the  10th.  He  did  not  examine  it 
carefully  when  it  ^as  tianded  to  him  the 
first  time.  He  looked  at  it  In  a  hurry  and 
said:  'This  has  expired  on  the  Ist  of 
May.'  He  took  the  'sf  to  stand  for  the  Ist 
It  is  10th." 

Counsel  for  the  plaintiff,  in  his  argument 
to  the  Jury,  used  the  following  language, 
to  wit:  "It  is  claimed  that  the  pass  on 
which  plaintiff  was  riding  was  not  careful- 
ly made  out;  that  the  date  on  which  it  ex- 
pired is  negligenUy  writtea  Well,  gentle- 
men, it  tbe  pass  was  negligently  written,  it 
was  the  negligence  of  the  defendant  The 
defendant  wrote  out  this  pass,  and,  if  It 
was  negligently  written,  yon  will  consider 
that  fact,  in  connection  with  all  other  facts 
in  this  case,  in  determining  the  liability  of 
this  defendant"  The  defendant  objected 
to  this  argument  by  counsel  as  being  an  in- 
correct stat«nent  of  the  law.  The  court 
overruled  said  objection,  and  the  defendant 
duly  saved  its  exceptions.  The  defendant 
after  the  above  language  was  used  by  the 
counsel  for  plaintiff,  again  asked  the  court 
to  give  instruction  No.  7;  but  the  court  re- 
fused to  give  said  instruction,  to  which  ac- 
tion of  the  court  defendant  saved  its  excep- 
tions. Instruction  No.  7  had  been  asked 
befmre  by  appellant  and  refused  by  the  court, 
and  exceptions  properly  saved.  It  was  as 
follows:  "Even  though  the  Jury  may  find 
fr<Mn  the  evidence  that  the  defendant  negli- 
gently wrote  the  date  on  the  pass,  so  that  it 
appeared  to  expire  May  Ist  instead  of  May 
lOtb,  they  are  instructed  that  negligence  in 
writing  the  date  on  said  pass  is  not  to  be  con- 
sidered by  the  Jury  in  determining  the  liabil- 
ity of  the  railway  company  in  this  action." 
There  was  a  verdict  for  $1,000,  and  Judgment 
accordingly,  to  reverse  which  this  appeal  is 
taken. 

B.  S.  Johnson,  for  appellant  Jas.  W.  Phil- 
Him  and  S.  D.  Oampbell,  for  appellee. 


.  WOOD,  J.  (after  stating  the  faicts).    The 
only  reversible  error  we  find  in  this  record  is 
the  failure  of  the  court  to  give  instrnction 
No.  7.    It  was  a  close  question  on  the  evi- 
dence as  to  whether  or  not  the  assault  made 
by  the  conductor  was  in  self-defense  and  in 
the  discharge  of    his    duty    as    condoctoi. 
These  matters  were  fully  and  properly  sub- 
mitted to  the  Jury,  and  we  wonld  not  distarb 
their  finding,  because  there  is  ample  evidence 
to  sustain  it    But  it  is  by  no  means  true  tliat 
the  verdict  was  Justified  by  the  "uncontra- 
dicted testimony  in  the  case."    On  the  con- 
trary, the  verdict  might  very  well  have  been 
for  appellant  on  the  evidence,  and  it  is  im- 
possible to  tell  what  Influence  the  improper 
argument  of  counsel  set  out  In  the  statement 
might  have  exerted  in  producing  the  verdict 
After  appellant  objected  to  it  and  the  court 
permitted  the  coimsel  to  proceed,  the  argu- 
ment was  thus  approved  by  the  court  and 
went  to  the  Jury  with  the  same  force  as  an 
instrnction  from  the  court  to  the  effect  that 
they  might  consider  the  negligence  of  the  de- 
fendant in  writing  the  pass,  if  it  was  n^li- 
gently  written,  in  determining  the  liability 
of  the  defendant    The  argument  was  exceed- 
ingly improper  and  prejodidal,  and  the  court 
should  not  have  permitted  it  and  especially, 
after  it  had  permitted  it  should  have  granted 
appellant's  seventh  request  in  order  to  coun- 
teract all  possible  damaging  effect  of  such 
arguments.    This  instruction,  asked  at  that 
time,  was  an  effort  on  the  part  of  appellant 
to  have  the  court  correct  the  improper  arma- 
ment of  counsel  and  nullify  whatever  preju- 
dicial influence  it  might  have  had  upon  the 
Jury.    The  appellant  was  clearly  entiUed  to 
it  for  the  assault  of  the  conductor  on  the 
passenger  bearing  the  pass  could  never  have 
been  contemplated,  even  as  a  remote  conae- 
qnence  of  any  negligence  in  writing  the  pass. 
Such  assault  certainly  could  not  be  consid- 
ered anywhere  within  the  range  of  the  natu- 
ral, ordinary,  and  reasonable,  or  even    re- 
motely probable,  effect  of  negligence  in  mak- 
ing out  the  pass.    Hallway  v.  Bragg,  69  Ark. 
402,64    S.  W.226,86Am.8tRep.206;lSutli. 
on  Dam.  67;  McDonald  v.  Snelling,  14  Allen. 
295,  92  Am.  Dec.  768;  Scheffer  v.  Railway 
Co.,  105  U.  8.  262,  26  L.  Ed.  1070;  Railway 
V.  Kellogg,  94  n.  S.  475,  24  L.  Bd.  256. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  r«nanded  for  ne^r 
triaL 
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UOATISLL  T.  LBAYBLL  «t  nx. 

(Kanou  City  Court  of  Appeals.    MivoorL 

June  26.  1905.) 

L  HUSBARD  AHO  WnV— AUENATIOn  OF  AM' 

RcnoNs — ^AoncofB — Question  fob  Just. 
In  an  action  by  a  wife  for  the  alienation 
of  lier  hnsband'a  affections,  evidence  held  suf- 
ficient to  leqnira  mbmission  of  the  case  to  the 
jaij. 
2l  Sams— Cohbpikaot— Joiin  Liabilitt. 

Where  defendants,  as  husband  and  wif^ 
were  chained  to  have  conspired  and  co-operated 
togethw  to  alienate  the  affections  of  plaintiff's 
husband  and  induce  him  to  abandon  plaintiff, 
and  defendants  each  denied  that  he  or  she  had 
■0  influenced  him,  and  both  denied  any  knowl- 
edge of  the  other  trying  to  induce  plaintiff's 
husband  to  abandon  her,  it  was  error  for  the 
court  to  omit  to  charge  that  the  jury  must 
find  from  the  evidence  that  a  conspiracy,  co- 
operation, or  concert  of  action  existed  between 
the  defendants  in  order  to  entitle  plaintiff  to 
recOTer. 

5.  KVIDSNOB— CORCLTTSIOHB  OF  WlTIfX8B. 

In  an  action  for  alienating  the  affections 
of  plaintiff's  husband,  a  question  asked  defend- 
ant as  a  witness  as  to  wnether  he  ever  advised 
hii  son  to  separate  from  plaintiff  was  not 
objectionable  as  calling  for  a  conclusion. 
4.  W1TRKSSK8  —  Rbputatioh  —  Cboss-Bzax- 

IRATION. 

Where  a  witness  testified  that  the  reputa- 
tion of  one  of  defendants  for  truth  and  veracity 
was  good,  it  was  pnxier  to  permit  him  to  be 
askea  on  croas-ezamuiation  if  he  had  ever 
heard  of  snch  iwrty's  difficulty  with  a  widow 
concerning  some  money  transaction. 

6.  HuSBAItD  AND   WiFB— AUXHATIOR  OF  AF- 
ncnONB— PUNITITS   Daicaobs. 

In  an  action  for  alienation  of  the  affe» 
tions,  pnnitive  damages  may  be  allowed. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  IHc  Hosband  and  Wife,  {  1125.] 

ft.  SaMX— BVIDEKCT— ADiaBfilBILITT. 

Where,  in  an  action  for  alienation  of  affec- 
tions, plaintiff  abandoned  her  claim  for  pnnitive 
damages,  evidence  of  the  financial  ability  of 
the  defendants,  for  the  purpose  of  snppofting 
eompoisatoiy  damages,  should  be  limited  to 
drfendanta'  reputed  wealth  in  the  commimity. 

7.  Saiib— Joim  LiABnjTT. 

Where  plaintiff  sued  defendants  Jointly  for 
alienating  uie  affections  of  her  husband,  she 
was  not  entitled  to  introduce  evidence  of  the 
financial  abiUty  of  one  of  the  defendants  for 
the  purpose  of  supporting  compensatory  dam- 
ages. 

Broaddos,  P.  J.,  dissenting.  Johnson,  J.,  dis- 
senting in  parL 

Appeal  from  Circuit  Oonrt,  Casa  County; 
W.  Lk  Jarrott,  Judge. 

Action  by  Pearl  Leavell  against  W.  H. 
Learell  aad  Miranda  Leavell.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Rehemliig  doiied  October  2,  1905. 

A.  A.  Wtaltaltt,  Oivan  ft  Qlenn,  and  Bamett 
k  Barney,  for  appellants.  J.  S.  Brierly,  A. 
A.  Howell,  and  T.  N.  Haynes,  for  respondeat 

ELXJSON,  J.  The  plalntlflra  petition  In 
this  action  la  for  damages  resulting  to  her 
by  reason  of  defendants  alienating  the  af- 
fections of  her  bnsband  and  causing  him  to 
abandon  her.  It  charges  that  defendants, 
who   are  hnaband  and    wife,    "wrongfully, 


wickedly,  wantonly,  and  malldonsly  acted, 
conspired,  and  co-operated  together,  with  the 
wrongful,  wicked,  wanton,  and  malicious  in- 
tent to  cause  and  induce"  plalntUTs  husband 
to  abandon  her,  and  that  In  pursuance  of 
said  Intent  they  did  "wrongfully,  wickedly, 
wantonly,  and  malicionsly  entice,  persuade, 
influence,  and  Induce  plalntUTs  husband  to 
leave  and  abandon  her."  The  petition  fur- 
th»  charges  that,  since  causing  her  husband 
to  abandon  her,  defendants,  with  the  same 
motive  and  intent,  have  harbored  him  and 
kept  him  away  from  her,  and  that  by  all  of 
such  conduct  defendants  have  caused  her 
hasbahd's  affections  to  become  alienated, 
and  she  has  been  deprived  of  his  support, 
comfort,  society,  and  companionship.  The 
petition  then  prays  for  judgment  for  com- 
pensatory damages  of  $6,000  and  for  exem- 
plary damages  of  $6,000. 

The  evidence  in  behalf  of  plaintiff  and  de- 
fendants consisted  mainly  of  the  testimony 
of  themselves.  It  appears  that  defendants 
reside  on  a  farm;  that  they  had  three  chil- 
dren, two  of  whom  (a  son  and  daughter) 
were  married  and  living  to  themselves ;  that 
the  third,  Garfield,  who  figures  in  this  con- 
troversy, was  about  22  years  old,  and  lived 
at  home;  that  plaintiff,  then  about  18  years 
old,  worked  for  defendants  as  a  domestic  In 
the  early  winter  of  1902  and  1903;  that  at 
some  time,  probably  during  her  stay  at  de- 
fendants' house,  the  son,  Garfield,  seduced 
her  under  promise  of  marriage,  and  she  be- 
came pregnant  On  the  81st  of  March,  190S, 
he  and  she  were  married,  and  on  the  next 
day  he  took  her  to  defendants'  to  live,  when 
Mrs.  Leavell  gave  them  Garfield's  room  as 
theira  They  lived  together  at  defendants' 
until  the  latter  part  of  the  following  August 
except  a  few  weeks,  when  she  went  to  the 
house  of  the  married  son  to  wait  ui>on  his 
wife  in  confinement.  In  the  latter  part  of 
August  t£ey  rented  a  house  and  went  to 
housekeeping  In  a  village  about  one  mile 
from  defendants'  house.  They  lived  in  that 
house  two  weeks,  when  defendant  the  father, 
bought  a  house  and  moved  them  Into  it  in 
September.  In  that  month  she  gave  birth 
to  the  child,  and  when  it  was  about  six  weeks 
old  she  left  the  house  and  went  to  the  hotel 
in  the  village  to  work,  for  tb»  reason  that  her 
husband  ceased  to  stay  with  her.  She,  how- 
ever, stated  that  he  claimed  that  she  had 
left  him. 

It  further  appears  from  the  testimony  of 
the  plaintiff,  or.  If  from  other  sources,  is  not 
disputed,  that  Garfield's  father  gave  him 
employment  as  a  general  farm  hand  at  $18 
per  month  and  board;  that  the  father  being 
old.  of  poor  sight  and  hearing,  Garfield  did 
the  chores  at  morning  and  night ;  that  while 
he  stayed  with  plaintiff  at  this  house  in  the 
village  at  night  he  left  early  In  the  morning 
for  his  father's  (as  stated,  about  one  mile 
distant),  and  did  not  get  back  until  about  9 
o'clock  in  the  evening ;  that  he  took  his  meals 
at  bis  father's;  that  when  they    went    to 
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housekeeping  they  nsed  the  father's  team  and 
wagon  In  moving,  and  the  father  supplied 
them  with  a  modest  houseke^lng  outfit, 
though  the  plaintiff  testified  that  she  "didn't 
know  they  [defendants]  were  going  to  send 
us  away  [to  housekeeping],  only  just  at  the 
time  they  did  send  ns  away,  without  any- 
thing except  what  was  absolutely  necessary." 
She  stated:  That  they  "gave  me  a  straw 
bed,  comfort,  two  old  quilts.  Everything 
they  gave  me  bad  been  used ;  had  been  used 
quite  a  while,  too.  They  gave  me  a  pair  of 
pillows,  two  pair  of  pillow  cases,  two  sheets, 
two  towels,  and  a  skillet  without  a  handle, 
and  that  was  all  in  the  way  of  cooking  uten- 
sils, I  believe — I  don't  remember  anything 
else — and  some  lard."  Further  along  in  her 
testimony  she  said  that  they  gave  her  a 
feather  bed  after  the  baby  was  bom,  and  that, 
they  (defendants)  "got  a  small  sauce  dish 
pan,  one  little  stew  pan,  got  a  stewer,  got 
six  plates,  six  cups  and  saucers,  no  spoons. 
Biz  knives  and  forks.  I  only  bad  an  old  sil- 
ver knife  Mrs.  Leavell  gave  me  when  we 
moved,  and  two  old  spoons.  She  gave  me 
them.  I  had  no  knives  and  forks.  I  had  to 
have  knives  and  forks,  and  Garfield  went 
and  got  them."  Further  along  she  stated 
that  defendants  also  gave  them  flour,  bacon, 
lard,  butter,  eggs,  milk,  vinegar,  vegetables, 
apples,  and  chickens.  It  appears  that  she 
also  bad  a  stove,  a  table,  carpets,  window 
shades,  etc.;  but  whether  these  were  pur- 
chased for  them  by  defendants,  or  by  Oar- 
field,  plaintiff  did  not  know.  When  she  and 
Garfield  were  moving  away  from  defendants' 
bouse,  the  old  gentleman  advised  them  to 
live  peaceably,  that,  whenever  they  found 
themselves  getting  into  a  quarrel,  to  stop  and 
each  to  take  a  pinch  of  salt ;  that  that  would 
perhaps  restore  their  good  temper. 

The  foregoing  is  undisputed  testimony, 
mainly  from  the  plaintiff  herself.  She  did 
not  deny,  and  practically  admitted,  the  good 
advice  ^ven  them  by  the  old  gentleman.  She 
quarreled  back  at  the  old  folks,  though  she 
said  they  always  began  it  But  she  further 
testified  that,  upon  three  or  four  occasions 
before  she  went  to  housekeeping,  defendants 
said  things  to  her  which  indicated  their  de- 
sire and  wish  to  be  that  she  and  Garfield 
should  separateT.  On  June  20th  Mrs.  Leavell 
told  her  she  might  stay  with  them  until  she 
was  confined,  bnt  after  that  she  did  not  want 
her  around;  that  she  would  have  to  leave, 
but  that  she  would  not  give  Garfield  up,  be- 
cause he  was  their  only  son  at  home  and 
their  only  dependence ;  and  that  Mr.  Leavell 
said,  if  he  could  help  it,  bis  son  should  not 
live  with  her,  and  that  he  would  disinherit 
him  If  he  did.  At  another  time,  while  she 
was  in  a  room  overhead  and  Mrs.  Leavell 
and  Garfield  were  In  the  cellar,  she  heard 
Mrs.  L.  utter  threats  which  she  interpreted 
to  be  directed  at  her ;  that  she  began  crying, 
and  when  Mrs.  L.,  coming  up  into  the  room, 
asked  her  what  was  the  matter,  she  stated 
that  it  looked  like  she  had  no  friends,  and 


that  she  couldn't  even  talk  to  Garfield,  where- 
upon Mrs.  L.  advised  her  to  leave  him  and  go 
to  her  mother  in  UllnolB,  but  that  she  (Mrs. 
L.)  would  not  give  Garfield  up;  that  then 
Mr.  Leavell  came  in,  and  Mrs.  L.  told  him 
that  plaintiff  was  quarreling  with  her  all 
the  time,  when  the  old  gentleman  said,  "I 
will  not  have  it  If  she  can't  do  better  than 
that,  she  had  better  go  and  work  out"  That 
if  he  had  known  what  be  then  knew  Garfield 
should  not  have  married  her.  Again,  at 
night,  on  August  14th,  a  short  time  before  she 
went  to  housekeeping,  she  was  in  her  room 
over  the  kitchen,  when  defendants  and  Gar- 
field were  in  the  kitchen,  and  she  heard 
them  talking  and  her  name  used;  that  Gar- 
field told  her  that  they  had  to  go  to  house- 
keeping ;  that  the  next  morning  Mrs.  L.  ask- 
ed her  what  she  had  been  crying  about, 
stating  that  she  and  Garfield  were  always 
quarreling;  that  she  told  Mrs.  L.  they  were 
not  quarreling,  that  she  was  crying  because 
they  had  to  go  to  housekeeping,  and  that  sbe 
hadn't  anything  to  keep  house  with;  that 
Mrs.  L.  replied  that  she  was  always  fussing 
with  Garfield,  and  supposed  she  was  then. 
It  further  appeared  in  evidence  that  during 
the  time  plaintiff  went  to  housekeeping,  in- 
cluding her  confinement,  defendants  did 
not  go  to  see  her,  though  sbe  was  provided 
with  a  girl  to  wait  upon  her  and  do  the  cook- 
ing. Mrs.  L.  stated  that  plaintiff  had  told 
her  not  to  visit  her.  But  afterwards  plain- 
tiff wrote  her  a  note,  asking  her  to  come  to 
see  the  baby.  She  did  not  go,  stating  "sbe 
thought  It  best  not  to." 

In  consideration  of  the  foregoing,  we  have 
concluded,    though    not   without   hesitation, 
that  plaintiff  made  a  case  sufficient  to   be 
submitted  to  a  Jury.    In  the  light  of  the 
relationship  these  defendants  bore  to  plain- 
tiff's husband,  and  of  the  potent,  undisputed 
facts,  a  synopsis  of  which  we  have  stated, 
we  were  strongly  inclined  to  reverse  the  case 
outright;  bnt  in  view  of  that  portion  of  tbe 
evidence  in  plaintiff's  behalf,  in  which  she 
testifies  that  for  a  time  after  her  marriage 
Garfield  was  affectionate  and  dutiful  as    a 
husband,  and  that  defendant  Mrs.  Leavell  ex- 
pressed the  desire  for  their  separation,  plain- 
tiff to  go  to  Illinois  to  her  mother  and  Gar- 
field to  stay  with  them,  and  of  the  old  gentle- 
man threatening  to  disinherit  him  if  he  left 
them,  we  have  concluded  it  makes  a  case  for 
the  Jury  to  pass  upon,  notwithstanding  tJie 
prominent  and  convincing  facts,  not  disputed, 
which    discredit    the  plaintUTs    testimony. 
The  face  of  the  entire  record  discloses  a  se- 
rious  and   unjust   misapprehension   of    ttie 
plaintifTs  case.    She  seems  to  have  regarded 
defendants  as  the  author  of  the  origin  of  her 
unfortunate  condition.    She  must  have  rea- 
soned that  since  the  defendants  were  tbe 
father  and  mother  of  Garfield,  and  since  sbe 
committed  her  unfortunate  sin  on  the  faitb 
of  bis  promise,  they,  as  his  father  and  moth- 
er, are  to  blame,  and  should  therefore  pro- 
vide for  and  shelter  her  ever  after.    There  is 
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nothing  In  the  record,  from  open  to  cloee, 
that  In  tbe  least  shows  any  sense  of  appre- 
ciation of  what  defendants  did  for  her,  nor 
feeling  fbr  the  hnmlUation  and  disgrace 
which  she  and  Garfield  had  brought  upon 
them  In  their  old  age.  The  clear  Inference 
from  her  statement  Is  that  she  thought  she 
should  hare  been  received  by  defendants  at 
their  home  as  a  member  of  the  family  with 
open  arms  of  welcome.  Her  testimony  Is 
giren  with  a  color  of  criticism  of  all  their 
actions  and  a  belittling  of  all  they  did.  Em- 
phasis seems  to  be  put  upon  the  fact  that  tbe 
mother  assigned  them  the  room  over  the 
kitchen,  when  there  were  other  rooms  in  the 
house,  notwithstanding  that  was  Oarfleld's 
room.  Her  testimony  as  to  what  the  de- 
fendants gave  her  for  housekeeping  was 
given  grudgingly,  requiring  cross-examina- 
tion to  complete  the  list  She  designated  the 
wticles  as  "old"  and  "little"  this  and  that 
Even  tbe  bouse  the  father  bought  and  turn- 
ed over  to  them  was  called  a  "little  house." 
And.  finally,  to  climax  the  ill  treatment  by 
the  defendants,  she  stated  that  "they  sent  us 
away  without  anything,  except  what  was 
absolutely  necessary."  Her  testimony  In 
this  respect  can  haye  no  other  Inference  than 
that  she  thought  defendants  had  no  right  to 
want  them  to  go  to  housekeeping;  but,  if  they 
did,  they  should  bare  adopted  a  more  liberal 
standard  than  that  of  necessity.  If  mistreat- 
ed by  defendants,  she  should  hare  had  the 
spirit  to  hare  rejoiced  at  the  prospects  of 
honsekeeping,  instead  of  giving  utterance  to 
complaints.  It  is  well  to  add  here  that  plain- 
tiff, not  content  with  defendants  giving  Gar- 
field employment  whereby  he  might  earn  a 
living,  and  with  having  started  them  out 
with  tbe  necessariea  of  married  life,  includ- 
ing dally  supplies  for  the  table,  her  counsel, 
in  cross-examining  Mrs.  Learell  as  to  what 
was  glren  to  her  when  she  went  to  house- 
keeping, aaked  if  she  had  given  plaintiff  any 
money. 

Bnt,  baring  concluded  there  was  enough  in 
tbe  erldence  in  plaintiff's  behalf  to  toke  the 
fase  to  the  Jury,  we  will  examine  into  the 
proceedings  at  the  trial  to  see  if  they  are  free 
from  substantial  error.  As  has  been  stated, 
the  defendants,  as  husband  and  wife,  are 
charged  to  bare  conspired  and  co-operated 
together  to  do  the  wrongful  acts  charged.  If 
they  did,  they  are  jointly  liable.  It  was  so 
held  by  tbe  Supreme  Court  and  this  court 
in  opinions  by  Judges  Brace  and  Broaddus, 
respectively.  Nichols  r.  Nichols,  147  Mo. 
3S7,  4S  a  W.  M7 ;  Lore  r.  Lore,  98  Mo.  App. 
S62.  73  S.  W.  256.  If  Mra  Learell  did  not 
wrongfully  influence  Oarfleld  to  abandon 
plaintiff,  then  the  verdict  and  Judgment  should 
not  bare  been  against  her ;  or  if  Mr.  Leavell  did 
not  so  Influence  Garfield,  but  bis  wife  did 
by  acts  oat  of  the  presence  of  Mr.  Leavell, 
then  the  verdict  should  have  been  against  her, 
and  tx>t  him.  Nichols  r.  Nicfaols,  147  Mo. 
393.  3M.  48  &  W.  »47.    It  la  therefore  clear 


that,  when  Joint  liability  Is  charged  on  ac- 
count of  conspiring  and  co-operating,  tbe  Jury 
should  find  there  was  a  conspiracy,  co- 
operation, or  concert  of  action.  But  no  such 
hypothesis  was  embraced  in  the  instructions. 
Bach  defendant  denies  that  he  or  she  so  in- 
fluenced him,  and  both  deny  any  knowledge  of 
the  other  trying  to  so  influence  him.  The 
Jury  may  have  believed  Mrs.  Leavell  and  dis- 
believed Mr.  Leavell,  or  rice  rersa,  and  they 
may  hare  bellered  a  part  of  plaintiff's  story 
and  disbelieved  other  parts.  It  is  therefore 
apparent  that  manifest  error  was  committed 
In  omitting  the  hypothesis  to  which  we 
have  referred.  It  was  duly  submitted  in 
Nichols  r.  Nichols. 

Defendant  Leavell  was  asked  by  bis  coun- 
sel whether  he  ever  adrised  his  son  to  sep- 
arate from  plaintiff.  On  objection  this  was 
excluded,  on  the  ground  that  the  answer 
would  be  stating  a  conclusion.  We  do  not 
think  so.  It  seems  to  be  a  plain,  ordinary 
question,  to  which  the  objection  made,  we 
think,  does  not  apply.  His  answer,  of  course, 
would  hare  been  subject  to  cross-examination. 

The  witness  McDonald  testified  that  Mr. 
Learell's  reputation  for  truth  and  veracity 
was  good.  On  cross-examination  he  was 
asked  if  he  had  ever  heard  of  Leavell's  dif- 
ficulty with  a  widow  concerning  some  money 
transaction.  The  question  seems  to  have 
been  properly  allowed.  State  r.  McLaughlin, 
149  Mo.  81.  50  S.  W.  315. 

As  was  stated  at  the  outset,  plalntUTs  peti- 
tion asked  for  both  compensatory  and  puni- 
tive damages.  EMdence  was  heard  as  to 
the  amount  of  property,  real  and  i>ersonal, 
owned  by  Mr.  Learell,  and  its  separate  value 
In  detail.  But  at  the  close  of  the  evidence. 
Just  before  beginning  the  argument  to  tbe 
Jury,  plaintitTs  counsel  stated  that  punitive 
damages  would  not  be  asked.  Whether  this 
was  announced  to  the  Jury  does  not  appear. 
The  erldence  as  to  Leavell's  financial  condi- 
tion seems  not  to  have  been  objected  to;  but, 
as  the  claim  in  the  petition  for  punitive  dam- 
ages remains  in  the  case,  the  question  aris- 
ing out  of  such  claim  may  come  up  at  an- 
other trial,  not  only  for  punitive  damages, 
but,  as  we  shall  see,  to  aid  in  the  measure- 
ment of  compensation.  We  will  therefore 
state  our  rlews  In  relation  thereto.  EiXem- 
plary  or  punitive  damages  are  allowed  to  the 
injured  party  above  and  beyond  what  is  al- 
lowed him  as  compensation.  The  object  of 
the  law  is  to  punish  the  defendant,  in  addi- 
tion to  compelling  him  to  compensate  the 
plaintiff.  As  the  extent  of  a  man's  means 
enters  largely  into  one's  Judgment  in  fixing 
upon  a  sum  which  would  punish  him,  bis 
wealth  may  be  shown,  that  tbe  Jury  may  con- 
sider what  siun  would  be  a  punishment  to 
him;  it  being  readily  seen  that  $1,000  would 
not  be  any  more  punishment  to  some  than 
$100  would  be  to  others  of  less  financial 
worth.  So,  therefore,  in  such  actions  as  slan- 
der, libel,  assault  and  battery,  seduction,  and 
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other  aggravated  torts,  the  plaintiff  may 
show  the  defendant's  wealth  In  aid  of  the 
measurement  of  hla  punishment  Buckley  t. 
Knapp,  48  Mo.  152;  Har4>ence  v.  Bogers,  143 
Mo.  623,  66  S.  W.  650.  And  so,  it  seems,  In 
certain  cases  the  defendant's  wealth  may 
be  shown  to  enhance  the  mere  compensation 
which  a  plaintiff  should  receive.  There  are 
cases  in  which  the  injury  Is  said  to  be  great- 
er when  inflicted  by  a  man  of  property  than 
by  one  who  is  poor.  In  such  cases  the  def  aid- 
ant's wealth  aids  to  measure  the  extent  of 
the  Injury,  and  therefore,  necessarily  also, 
the  amount  of  the  damage;  and  thus  wealth 
may  be  shown,  though  punitive  damages  may 
not  be  asked.  2  Greenleaf  on  Et.  |  268; 
Standwood  v.  Wbltmore,  63  Me.  209;  John- 
son T.  Smith,  04  Me.  658;  Botsford  v.  Chase, 
108  Mich.  482,  66  N.  W.  825 ;  Chellls  t.  Chap- 
man, 125  N.  Y.  214,  26  N.  E.  308,  11  L.  R  A. 
784;  Allen  r.  Baker,  86  N.  C.  91,  40  Am.  Rep. 
444 ;  Lawrence  t.  Cooke,  56  Me.  187,  96  Am. 
Dec.  448;  Bennett  t.  Beam,  42  Mich.  346,  4  N. 
W.  8,  36  Am.  Rep.  442.  To  the  class  of  cases 
Just  referred  to,  belong  those  where  the  of- 
fense consists  largely  in  injury  to  the  feel- 
ings, the  peace,  and  happiness  of  the  plain- 
tiff, and  which  tends  to  his  humiliation  and 
disgrace.  And  we  are  of  the  opinion  that 
alienation  of  the  affections  of  the  husband  or 
wife,  whereby  he  or  she  abandons  the  other, 
would  come  within  that  class.  And  so  It 
was  ruled  by  the  Supreme  Court  in  Nichols 
T.  Nichols,  147  Mo.  887,  48  S.  W.  947,  and 
by  this  court  in  Lore  ▼.  Love,  98  Mo.  App. 
662,  73  S.  W.  256.  For,  while  the  loss  of 
support  is  a  substantial  and  material  element 
in  such  injury,  yet  humiliation,  unrest  and 
unhapplness  enter  into  it  and  they  are  mat- 
ters for  which  compensatory  damage  may  be 
allowed.  Not  by  any  absolute,  fixed,  or 
mathematical  standard,  it  is  true,  but  yet 
by  way  of  compensation  in  an  amoimt  to  be 
determined  by  a  Jury.  But  when  such  evi- 
dence is  admissible,  and  Is  offered  to  support 
compensatory  damages,  the  better  opinion 
seems  to  be  that  it  is  improper  for  the  plain- 
tiff to  go  further  than  to  show  the  fact  of 
the  defendant's  reputed  wealth — ^perhaps  the 
amount  he  is  understood  to  be  worth.  For 
it  is  his  routed  wealth  which  is  understood 
to  be  a  cause  of  his  standing  in  the  communi- 
ty, and  which,  therefore,  adds  to  the  weight 
and  extent  of  the  injury  done  or  the  loas  sus- 
tained. Johnson  v.  Smith,  64  Me.  653;  Stand- 
wood  V.  Wbltmore,  63  Me.  209;  Knlffen  v. 
McConnell,  30  N.  Y.  289;  Gbellia  v.  Chapman, 
125  N.  Y.  214.  28  N.  E.  308,  11  L.  R.  A.  784; 
Stratton  v.  Dole,  46  Neb.  472,  63  N.  W.  876. 
It  was  therefore  Improper,  for  the  purpose 
of  compensatory  damage,  for  plaintiff  to  go 
into  the  detailed  inquiry  she  did  in  this  case 
as  to  Mr.  LeaTell's  property,  amounting,  as 
it  did,  almost  to  an  inventory  of  his  effects. 
If,  however,  the  evidence  Is  offered  to  support 
punitive  damages,  it  seems  to  be  proper  to  go 
into  whatever  detail  la  necessary  to  show 


the  wrongdoer's  actual  worth,  so  t 
may  be  a  proper  measure  of  punii 

There  is  also  another  objectloi 
course  of  the  evidence  in  the  res; 
considered.  When,  as  in  this  ca 
are  more  defendants  than  one.  : 
permissible  at  all  to  show  the  weal 
of  them  on  the  qnesticHi  of  exempU 
gee;  tor,  as  the  judgmoit  must  b 
all,  in  solido,  it  would  be  bighlr 
allow  a  vo^ct  against  the  poorest 
inoffensive  wrongdoing  defendant  tc 
ured  by  the  same  standard  that 
punishment  of  the  one  richest  and 
pabla  "While  all  the  defendants  i 
liable  for  compensatory  damages, 
no  Justice  in  allowing  the  recover; 
tive  damages,  In  an  action  agalni 
defendants,  based  upon  the  wealth 
ty  to  pay  such  damages  on  the  pi 
of  the  defendants  only.  As  the  vei 
be  for  one  sum  against  all  defenc 
are  guilty,  it  seems  to  be  plain  tha 
plaintiff  volimtarily  Joins  sevoral 
defendants,  he  must  be  held  to  thei 
any  right  to  recover  punitive 
against  all,  founded  upon  eviden 
ability  of  one  of  the  several  def< 
pay  them."  Washington  Gas  Co.  v 
172  n.  S.  534,  552,  19  Sup.  Ct  296, 
Ed.  643;  Smith  v.  Wunderllch,  7 
438;  T.  W.  By.  Co.  v.  Smith,  51 
McCarthy  v.  De  Armit  99  Pa.  6 
last  case  it  was  «aid  that.  If  i 
means  to  ask  exemplary  damages, 
proceed  only  against  the  party  who 
punished  in  that  way.  The  case 
an  apt  illustration  of  the  Justnei 
rule.  Here  the  proof  of  wealth  \ 
ed  to  that  of  Mr.  Leavell  and  yet 
ment  is  against  both. 

But  on  the  question  of  cot 
damages,  even  though  there  be  : 
one  defendant  you  may  show  the 
any  one,  since  as  to  compensa' 
wrongdoer  la  liable  for  full  cod 
whether  he  be  rich  or  poor.  In 
Nichols,  supra,  a  case  like  this,  \ 
husband  and  wife  participated  in 
fnl  act  the  Supreme  Court  ruled 
to  show  the  pecuniary  conditioii 
but  a>  will  be  seen  by  reference 
ment  made  at  page  402  of  147  Mo. 
961  of  48  S.  W.,  the  verdict  was 
that  case  to  compensatory  damagei 
lor  V.  PuUen,  162  Mo.  434,  53  S 
the  action  was  against  husband  ai 
slander  uttered  by  the  wife  out  < 
band's  presence  and  without  his 
and  It  was  said  that  evidence  of 
dal  condlticm  of  the  offending  par 
missible;  and  this  was  said  in  a 
both  defendants.  The  point  now 
view  was  not  made  in  that  case,  n 
ed  to  the  court;  and  we  Judge  il 
have  arisen  there,  since  the  Judj 
for  too  small  a  sum  to  Include  ai 
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yoDd  compensatory  damages,  nnder  the  lib- 
eral Tlew  as  to  what  constitntes  such  dam- 
age* In  tbla  Btate.  Oonslderlng  the  pr(^>ert7 
emancipation  of  married  women  In  the  past 
seTtfal  years.  It  is  bad  enough  to  be  forced 
by  the  common  law  to  say  that  the  hnsband 
aball  be  made  to  render  compensation  for  the 
torts  of  the  wife  committed  out  of  Us  pres- 
«ice  and  against  his  consent,  wlthont  going 
fnrtber  and  punishing  him  by  inflicting  ex- 
emplary damages  npon  him  for  the  utterance 
of  an  nnmly  tongne  which  he  was  powerless 
to  hold. 

The  result  of  the  foregoing  views  Is  this: 
That  plaintiff's  case  is  sufSciently  made  to 
take  a  Jury's  opinloa  (1)  That  the  instruc- 
tloDs  Indicated  were  erroneous.  (2)  That 
tbe  evidence  referred  to  was  errroneonsly 
ruled  upon.  (8)  That  evidence  of  wealth  as 
an  aid  to  tbe  measure  of  punitive  damages  is 
admissible.  (4)  But  that  It  Is  not  admis- 
sible for  punltlTe  damages,  when  there  are 
two  or  more  defendants  In  the  case.  (6) 
That  evidence  of  wealth  to  measure  compen- 
satory damages  is  admissible  in  a  certain 
class  of  cases ;  alienating  the  affections,  caus- 
ing abandonment,  being  of  that  class,  even 
though  there  be  several  defendants.  (6)  But 
for  such  purpose.  In  such  cases,  it  should 
not  go  further  than  general  repute — should 
not  ^tend  into  specific  detail  (7)  If,  bow- 
ever.  It  Is  offered  to  measure  punitive  dam- 
ages, actual  wealth  may  be  shown  by  going 
into  detail,  if  necessary  to  that  end.  (8)  That 
io  a  case  for  alienating  the  affections  and 
causing  an  abandonment  of  married  persons 
punitive  damages  may  be  allowed. 

The  Judgment  will  be  reversed,  and  the 
cause   remanded. 

JOHNSON,  J.  I  concur  in  the  result  with 
reluctance.  It  may  perhaps  be  said  of  plain- 
tiff's Instructions  that  they  did  not  submit  In 
its  entire  scope  the  cause  of  action  pleaded 
in  the  respect  of  falling  to  require  the  Jury 
to  find  that  defendants  conspired  and  co-op- 
erated to  alienate  the  affections  of  plaintiff's 
husband.  I  dissent  from  the  views  expressed 
upon  all  of  the  other  points  noticed  In  the 
opinion,  and  particularly  disapprove  of  the 
criticism  of  the  conduct  of  plaintifl.  The 
evidence.  In  my  opinion,  shows  she  behaved 
with  propriety  and  moderation  throughout 
the  ordeal  to  which  she  was  subjected  by 
tbe  wrongful  acts  of  defendants. 

BROADDUS,  P.  J.  (dissenting).  My  ex- 
Sfflliuitlon  of  the  case  has  convinced  me  that 
the  testimony  does  not  show  any  concert  of 
action  between  the  defendants  which  was 
necessary  to  entitle  the  plaintiff  to  recover. 
I  therefore  dissent  from  tlie  conclusions 
arrived  at  bj  both  Judges  BLLISON  and 
JOHNSON.  I  tblok  the  cause  should  be  re- 
versed but  not  remanded. 
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(Kansas  City  Court  of  Appeals.    MiasonrL 

June  28,  1005.) 

1.  Stbxet   Raixboads— Ihjdbies   to   Pxdxs- 

TBIAH— TBKSPASSBB— DiSCOVEBKD    PkBTL. 

Where  plaintiff  was  walking  upon  the 
tracks  of  defendant  street  railway  company  at 
a  point  which  was  ndt  a  street,  but  which  was 
in  a  populous  city  and  was  generally  used  by 
pedestrians,  tbe  company  was  liable  for  an  in- 
lurv  caused  by  plaintiff's  being  struck  by  a  car, 
if  tne  persons  in  chatge  thereof  could  by  proper 
care  have  discovered  plaintiff's  peril  in  time  to 
have  avoided  the  injury. 

[Ed.  Note. — For  cases  fai  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  }  219.] 

2.  SaIIX— CONTBIBXraOBT    NXOUOENOK. 

Where  plaintiff  was  walking  npon  the 
tracks  of  defendant  street  railway  company  at 
a  point  which  was  not  a  pubUc  street,  and 
there  got  his  toot  caught  in  a  safety  device 
and  was  injured  by  a  car,  he  was  guilty  of 
contributory  negligence,  preventing  a  recovery 
unless  defendant's  servants  could,  by  proper 
care  after  discovering  the  danger,  have  avoided 
tbe  accident  without  endangering  its  passengers 
and  employ^. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  B  206,  219.] 
8.    Appeal — Habmless  Esbob — iNSTBUOtions 

— Vabiarcx. 

Where,  in  an  action  against  a  street  rail- 
road company  for  personal  injuries,  the  peti- 
tion alleged  that  plaintiff  was  injured  while 
passing  along  a  place  "used  as  a  part  of  a  cer- 
tain street  which  place  was  one  where  the 
public  was  accustomed  to  walk  upon  defend- 
ant's tracks,"  an  instruction  permitting  a  re- 
covery if  plaintiff  was  injured  "at  a  place  on 
defendant's  track  where  the  public  was  ac- 
customed to  walk"  was  not  such  a  variation 
as  to  be  available  on  appeal,  in  the  absence  of 
any  affidavit  made  at  trial  as  provided  by 
statute. 

4.  StbEET     RAIUiOAOfl  —  RUIX     PBOHIBITIRa 

USB  OF  TBAOK. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  sustained  by  a  pedestrian 
walkbig  on  the  tracks  at  a  place  where   tbe 

Sublic  was  accustomed  to  walk,  the  fact  that 
efendant  had  forbidden  such  use  of  its  tracks 
was  not  material. 

Appeal  from  Olrcuit  Court,  Jackson  Cioun- 
ty;  E.  P.  Oates,  Judge. 

Action  by  RoUa  Williams,  by  next  friend, 
against  the  Metropolitan  Street  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Rehearing  denied  October  2,  1905. 

John  H.  Lucas,  for  appellant  W.  H.  Wal- 
lace, T.  B.  Wallace,  and  W.  C.  Culbertson,  for 
respondent. 

BROADDUS,  P.  J.  The  plaintiff  sues  to 
recover  damages  for  an  injury  received,  al- 
leged to  have  been  the  result  of  negligence 
npon  the  part  of  defendant  The  plain- 
tiff, 14  years  of  age,  was  injured  in  Kansas 
City,  Mo.,  st  about  0 :16  p.  m.  on  the  26th  day 
of  December,  1900,  by  being  run  upon  by  the 
cable  cars  of  the  defendant  He  was  an  em- 
ployS  of  a  tin  factory,  had  worked  late,  and 
was  returning  home  at  the  time  mentioned. 
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lu  company  wltb  ao  older  brother  and  one 
John  Steele  be  was  proceeding  east  on  de- 
fendant's track.  Being  In  advance,  he  tam- 
ed to  address  his  companions,  when  his  foot 
was  caught  between  two  rails  of  a  safety  de- 
vice placed  In  the  track  half  way  between 
the  slot  and  the  sonth  rail.  He  made  known 
to  the  other  two  boys  bis  condition,  and  they 
came  up  and  endeavored  to  extricate  his  foot, 
but  were  unable  to  do  so.  They  then  discov- 
ered a  cable  car  as  It  started  from  the  Union 
Depot  Station  coming  up  the  track  on  which 
plaintiff  was  fastened.  Bo  much  of  the  facts 
are  undisputed.  The  plalntiCTs  evidence 
tends  further  to  show  that  Williams  and 
Steele  ran  down  about  the  distance  of  a  block 
and  met  the  car,  and  called  to  the  grlpman  to 
st(H>  "as  there  was  a  boy  fastened  on  the 
track;"  that  they  began  calling  to  the  grip- 
man  to  stop  until  they  met  the  car,  and  they 
then  turned  and  ran  along  its  side  calling 
all  the  way  to  the  grlpman  to  stop  as  there 
was  "a  boy  on  the  track ;"  and  that  the  grip- 
man  saw  them,  but  made  no  effort  to  stop  the 
car.  Steele  teetlfled  that  there  was  a  head- 
light on  the  car,  and  that  he  could  see  plain- 
tiff on  the  track  when  the  car  was  a  block 
away.  When  the  car  struck  plaintiff,  he 
caught  with  his  arms  aronnd  the  coupling  and 
held  on,  his  body  passing  under  the  car.  He 
was  dragged  in  this  position  about  15  feet, 
\rbea  the  car  was  stopped.  He  was  severely 
injured.  The  place  where  plaintiff  was  in- 
jured was  on  a  steep  incline.  The  defend- 
ant's conductor  testified  that  he  was  stand- 
ing on  the  front  of  the  car,  but  did  not  see 
plaintiff  until  he  was  within  IS  feet  of  him. 
The  grlpman  testified  that  he  heard  one  of 
the  boys  make  an  outcry,  but  that  be  could 
not  tell  what  he  said,  but  that  he  applied 
the  brakes,  and  got  ready  to  stop,  and  that 
he  did  all  he  could  to  stop.  After  the  car 
struck  the  plaintiff.  It  started  back  down  the 
hill  a  short  distance.  The  defendant's  evi- 
dence was  to  the  effect  that  it  was  extremely 
dangerous  to  stop  a  car  on  the  incline  on  ac- 
count of  its  steepness.  The  defendant  had 
apparently  adopted  every  reasonable  precau- 
tion for  safety  in  the  operation  of  its  cars  on 
said  part  of  its  track.  In  addition  to  the 
grip,  which  held  to  the  cable,  the  car  was 
equipped  with  brakes,  and  the  defendant  had 
provided  a  twisted  or  coiled  wire  rope  run- 
ning along  between  its  tracks,  into  which  colls 
a  hook  might  be  dropped  by  the  conductor  in 
cases  of  emergency.  This  book  was  attached 
to  the  body  of  the  ear  by  a  strong  cable,  and 
was  always  in  the  hands  of  the  conductor, 
who  stood  on  the  front  of  the  car  going  up 
and  the  rear  going  down  the  hill,  to  be  drop- 
ped Into  the  colled  wire  rope  should  occasion 
arise.  It  was  shown,  however,  that  In  any 
sudden  effort  to  stop  a  car,  either  going  up  or 
down  the  Incline,  the  grip  was  liable  to  let 
loose  of  the  cable,  the  brakes  to  prove  in- 
«u£Sciait  to  hold  the  car,  and  the  hook  to 
break  as  a  result  of  the  sudden  strain.    Un- 


der such  condition  all  control  of  the  car  would 
be  lost  by  the  operators,  and  the  force  of  grav- 
ity would  be  so  great  that  almost  certain  dis- 
aster would  result  to  passengers  and  em- 
ployes. It  was  shown  that  persons  were  la 
the  habit  of  walking  over  the  tra<^  where 
plaintiff  was  injured,  both  in  going  iq>  and 
down  the  Incline,  and  that  wagons  passed 
OTOT  this  part  of  defendant's  right  of  way; 
and  there  was  evidence  that  at  dUferoit 
times  the  defendant's  cars  were  stopped  in 
safety  on  the  incline.  Evidence  was  produ- 
ced pro  and  con  as  to  whether  the  ground  oc- 
cupied by  said  track  was  the  private  pr<v»- 
erty  of  defendant  or  a  part  of  Ninth  street. 
The  plaintiff  recovered,  and  defoidant  ap- 
pealed. 

The  defendant  insists  that  the  court  erred 
in  not  sustaining  its  demurrer  to  plaintiff's 
case  on  the  close  of  his  evidence,  and  also 
at  the  close  of  all  the  evidence.  This  con- 
tention is  predicated  upon  the  assumption 
that  the  place  where  plaintiff  was  injured 
was  the  private  property  of  defendant,  that 
be  was  therefore  a  trespasser,  and  that  the 
only  duty  it  owed  him  was  not  to  tiave  in- 
jured him  if  it  could  have  been  avoided  by 
proper  care  after  the  discovery  of  his  peril. 
A  long  line  of  decisions,  not  only  of  the  courts 
of  this  state,  but  also  of  other  states,  are 
cited  to  sustain  Its  position.  Among  these 
are  the  following:  Bine  v.  Bailway  Oo.,  88 
Mo.  392 ;  Yamell  v.  Bailway  Co.,  76  Mo.  675  : 
Maher  v.  Railway  Co.,  64  Mo.  267 ;  Zimmer- 
man V.  Railway  Co.,  71  Mo.  477;  Feebank  ▼. 
Bailway  Co.,  167  Mo.  206,  66  S.  W.  965; 
Barker  v.  Bailway  Co.,  98  Mo.  60,  11  8.  W. 
254.  In  Bine  v.  Bailway  Co.,  supra,  the  de- 
ceased was  walking  on  defendant's  depot 
switch  tradk  when  he  was  killed.  The  court 
held  that  defendant  was  liable  for  negligence 
only  after  the  discovery  of  the  peril  of  de- 
ceased. In  Yamell  v.  Railway  Co.,  75  Mo. 
675,  the  plaintlfTs  husband  was  killed 
while  walking  on  defendant's  track  after 
dark  in  a  country  district  The  court  held 
that  the  defendant's  employes  had  the  right 
to  assume  that  the  track  was  clear,  even 
though  they  knew  it  was  used  as  a  footpath, 
and  defendant  was  liable  only  for  such  neg- 
ligence on  its  part  as  occurred  after  discov- 
ery of  the  peril  of  the  deceased.  In  Feebanks 
V.  Bailway  Co.,  supra,  it  was  shown  that,  not- 
withstanding defendant's  negligence,  the  de- 
fendant's engineer  in  charge  of  its  train  did 
not  know  of  the  perilous  situation  of  the 
plaintiff,  and  could  not  have  discovered  It 
by  the  exercise  of  proper  care.  Other  cases 
cited  enunciate  a  similar  doctrine.  Author- 
ities from  other  states  cited  we  will  not  no- 
tice, as  the  question  must  be  determined  by 
the  decisi(»8  of  the  cotirts  of  this  state.  In 
the  recent  case  of  Morgan  v.  Ballroad, 
159  Mo.  262,  60  S.  W.  195,  Valllant,  3„  ren- 
dering the  opinion,  applied  the  humanita- 
rian doctrine  to  its  fullest  extent  There  the 
deceased  was  walking  on^efendapfs  track 
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which  had  been  used  by  pedestrians  for  many 
years.  After  stating  the  general  rule  that  a 
person  guilty  of  contributory  negligence  Is 
not  entitled  to  recover  for  an  Injury  received 
at  the  hands  of  another,  the  court  adopted 
the  doctrine  held  in  Kellny  v.  Railroad,  101 
Ma  67,  13  S.  W.  806,  8  L.  B.  A.  783,  that,  if 
defendant  by  the  exercise  of  proper  care  could 
have  discovered  the  perilous  situation  of 
plaintiff  in  time  to  have  prevented  the  injury, 
it  was  liable.  In  Barker  v.  Railroad,  supra, 
the  court  held  that  deceased  was  killed  at  a 
place  where  the  railroad  owed  him  no  duty; 
that  he  "was  killed  at  a  place  where  defend; 
ant's  road  was  fenced,  and  where  there  was* 
nothing  In  the  surroundings  that  would  nat- 
urally or  reasonably  lead  the  servants  in 
charge  of  the  train  to  suspect  that  persons 
would  be  on  the  track.  We  have  been  speak- 
ing of  the  case  before  us,  not  of  others  which 
may  present  a  different  state  of  facts."  The 
rule  that  a  railroad  Is  only  liable  to  the  in- 
jured for  negligence  after  the  discovery  of  his 
p«ll  Is  not  based  upon  the  mere  fact  that 
be  is  a  trespasser.  In  Chamberlain  v.  Rail- 
road, 133  Mo.  587,  88  S.  W.  437,  34  S.  W.  842, 
the  deceased  was  a  trespasser,  but  it  was 
shown  that  "the  accident  occurred  in  a  pop- 
ulous neighborhood  Just  outside  of  the  city 
limits,  where  workmen  were  in  the  habit  of 
walking  on  the  track;  that  from  the  point 
where  deceased  was  struck  the  track  was 
level  and  straight  for  2,000  feet  in  the  di- 
rection from  which  the  train  came ;  and  that 
no  signal  was  given  until  the  engine  was 
nearly  upon  deceased.  Held,  that  it  was  a 
question  for  the  Jury  whether  the  company's 
employ^  might,  by  the  use  of  ordinary  care, 
have  seen  the  deceased  in  time  to  have  avert- 
ed the  accident"  See,  also,  Guenther  v. 
Railroad,  05  Mo.  286,  3  S.  W.  371;  Fiedler 
T.  Railroad,  107  Mo.  651,  18  S.  W.  847.  In 
Morgan  t.  Railroad  Co.,  supra,  after  refer- 
ring to  these  latter  cases,  the  court  said: 
"There  are  other  cases  in  our  Reports  on 
this  subject,  but  those  above  quoted  are 
sufficient  to  show  that  the  law  on  this  point 
Iias  been  well  considered  and  definitely  set- 
tled by  this  court,  and  our  decisions  are  all 
in  harmony."  After  commenting  on  the 
Cases  of  Rlne  and  Baker,  the  Judge  states 
the  rule  thus:  "In  one  class  of  cases  the 
train  crew  had  no  reason  to  expect  a  man 
to  be  on  the  track,  in  the  other  class  they 
had  reason  to  expect  such  a  condition,  and 
the  duty  of  those  handling  the  train  varied 
as  the  circumstances  required." 

The  question,  we  see,  is  well  illustrated  by 
an  old  and  familiar  saying  that  "circum- 
stances alter  cases."  In  the  case  under 
consideratiiMi  here  the  place  where  plaintiff 
was  injured  was  in  a  populous  city,  where 
people  were  In  the  habit  of  walking  on  the 
tradL,  and  where  even  vehicles  were  driven. 
The  court  jvoperly  Instructed  the  Jury  that, 
if  defendant's  employes  by  the  exercise  of 
proper  care  could  have  discovered  plaintiff's 
peril  In  time  to  have  averted  the  danger,  It 


was  liable.  That  plaintiff  was  guilty  of  neg- 
ligence must  be  admitted,  and  defendant's 
liability,  if  any,  must  depend  upon  proof  of 
its  negligence  in  failing  to  stop  its  cars  under 
the  circumstances,  after  a  discovery  of  plain- 
tiff's danger,  or  if,  by  the  exercise  of  proper 
care,  it  could  have  so  discovered  his  danger 
in  time  to  have  averted  the  accident  without 
endangering  the  safety  of  its  passengers  and 
employes.  We  think  this  Is  a  proper  state- 
ment of  the  law  applicable  to  the  facts  of 
the  case.  Or,  as  stated  in  Bunyan  v.  Bail- 
way  Co.,  127  Mo.  12,  29  S.  W.  842:  "It 
was  the  duty  of  the  grlpman  and  other 
employes  to  ke^  a  vigilant  watch  for  per- 
sons on  or  approaching  the  track,  and,  when 
discovered  in  danger,  to  use  every  possible 
effort  consistent  with  the  safety  of  passen- 
gers to  avoid  striking  him.  This  duty  doeis 
not  depend  upon  that  the  person  had  negli- 
gently placed  himself  in  the  position  of  dan- 
ger. The  previous  negligence  of  such  per- 
son would  constitute  no  defense  to  an  action 
for  an  injury  resulting  from  the  neglect  of 
those  duties."  The  evidence  tended  to  show 
that  defendant's  conductor  and  grlpman  could 
have  seen  the  plaintiff  on  the  track  a  block 
away,  and  in  ample  time  to  have  avoided 
running  upon  him ;  and  during  the  time  the 
other  two  boys  were  running  alongside  of  the 
car,  calling  out  to  them  that  a  boy  was  on  the 
track,  yet  no  effort  was  made  to  stop  the 
car  in  time  to  avert  the  injury.  The  head- 
light of  the  car  was  burning,  illuminating 
the  track  on  the  ascending  grade,  which  af- 
forded a  much  better  opportunity  for  seeing 
ahead  than  on  a  level  or  on  a  descending 
grade. 

Much  evidence  was  introduced  by  defend- 
ant to  the  effect  that  it  was  dangerous  to 
stt^  its  cars  on  the  incline,  as  in  so  doing  it 
would  Imperil  the  safety  of  the  passengers. 
But  there  was  evidence  that  its  cars  were 
often  stopped  at  the  place  in  controversy  in 
safety.  But  it  does  not  appear  that  such 
risk  was  probable.  It  was  possible.  In 
order  for  such  danger  to  be  realized,  the 
grip  would  hare  to  lose  its  hold  of  the  cable, 
the  brakes  cease  to  work,  and  the  hook  to 
break. 

It  is  contended,  further,  that  there  was  no 
evidenoe  to  prove  in  what  distance  the  car 
could  have  been  stopped  in  safety.  But  there 
was  such  evidence.  The  grlpman  testified 
that  he  could  stop  the  car  almost  immediate- 
ly, the  conductor  testified  that  the  car  went 
only  a  few  feet  after  the  grlpman  puton  the 
brakes,  and  another  witness  testified  to  the 
same  effect  Defendant  criticises  Instruc- 
tion Na  2,  given  for  plaintiff,  because  it  per- 
mits a  recovery  If  plaintiff  was  Injured  at  a 
place  on  defendant's  track  "where  the  public 
was  accustomed  to  walk ;"  the  obJecti<m 
being  that  he  was  thereby  allowed  to  re- 
cover on  a  ground  not  alleged  in  his  petition. 
The  allegation  of  the  petition  is  that  he  was 
injured  "while  passtag  on  and  along  a  place 
used  as  a  part  of  Nintb  itraet  In^^Kansas 
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Oit7,  Mo.,  said  pla(«  being  a  place  where  the 
public  was  accustomed  to  walk  upon  the  trac^ 
of  defendant"  The  objection  Is  purely  tech- 
nical. At  most  it  is  not  such  a  variation  as 
will  avail  defendant  at  this  time.  If  It  felt 
Itself  injured,  It  should  have  made  the  prop- 
er affidavit  at  the  trial  as  the  statute  pro- 
vides for  tn  such  cases.  But  we  do  not  think 
that  It  amounts  to  even  a  technical  varia- 
tion. It  does  not  in  any  way  enlarge  the 
Issue.  Under  the  allegations  quoted  plaintltr 
was  not  required  to  prove  that  the  act  oc- 
curred on  Ninth  street,  but  that  it  occurred  at 
a  place  "where  the  public  was  accustomed  to 
walk."  The  proof  of  one  or  the  other  allega- 
tion was  sufficient  for  the  purpose. 

And  It  is  criticised  for  the  further  reason 
that  it  Ignores  the  consent  of  defendant  for 
the  public  to  so  use  Its  tracks.  This  objec- 
tion, we  infer,  Is  predicated  upon  the  proof 
that  defendant  forbade  persons  walking 
at  the  place.  We  cannot  see  how  this  could 
affect  the  question.  If  it  was  a  fact  that 
the  public  used  the  tracks  as  stated,  without 
the  consent  of  defendant,  the  condition  was 
the  same  as  if  it  had  been  consented  to,  and 
the  element  of  danger  was  equally  as  great 

The  cause  was  tried  upon  the  proper  the- 
ory. We  find  no  error.  Affirmed.  All  con- 
cur. 


JAOER  V.  METROPOLITAN  ST.  RT.  00. 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  26,  1905.) 

1.  Stbbbt  Railboads— Injtjbt  to  Tsavkleb 

IN    COIXISIOR— CONTBIBDTOBT    NKOLIOENCK 
— DiSOOVKBEO   PKBII.. 

A  traveler  on  a  street  Injured  in  a  colli- 
sion with  a  street  car,  may  recover,  though 
guilty  of  negligence  contributing  to  the  injury, 
where  the  motorman  not  only  could  have  seen 
the  traveler's  peril  in  time  by  proper  care  to 
have  averted  the  danger,  but  did  actually  see 
him  in  paril  a  sufficient  length  of  time  to  have 
done  so. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  i  219.] 

2.  Same— Irbtbuciions. 

.  Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  to  a  traveler  re- 
ceived In  a  collision  with  a  street  car,  a  wit- 
ness testified  that  the  car  was  run  as  fast  as  it 
could  go,  and  it  was  shown  that  the  force  with 
which  it  struck  was  sufficient  to  kill  one  of 
plaintiff's  horses  and  carry  the  weight  of  the 
wagon  and  load — 2,000  pounds — 50  feet  there 
was  evidence  that  the  comi>any  ran  its  car  at  a 
rapid  rate  of  speed,  sufficient  to  predicate  an 
instruction  thereon. 

3.  Sahi— Incohsistxht   Irstbuciiors. 

An  instruction,  in  an  action  against  a 
street  railway  company  for  injuries  to  a  travel- 
er received  m  a  collision  with  a  street  car, 
that  before  plaintiff  can  recover  it  must  be 
found  that  the  company's  negligence  was  the  di- 
rect cause  of  the  injury,  and  that  then  he  cannot 
recover  if  his  negligence  contributed  to  the  in- 
jury, being  based  on  the  concurring  negligence 
of  plaintiff  and  the  company,  is  not  In  con- 
flict with  an  instruction  based  on  the  separate 
negligence  of  the  company  as  the  direct  cause 
of  the  injury. 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  P.  H.  Dean,  Special  Judge. 

Action  by  John  Jager  against  the  Metro- 
politan Street  Railway  Company.  Frona 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied  October  2,  19(KS. 

John  H.  Lucas  and  Ben  T.  Hardin,  for 
appellant  F.  E.  House  and  Cyrus  Crane,  for 
respondent 

BROADDUS,  P.  J.  "It  is  alleged  In  plain- 
tiff's petition  that  on  the  15th  day  of  April. 
•1903,  between  the  hours  of  6 :30  and  6 :30  in 
the  afternoon,  the  plaintiff  was  driving  across 
Main  street  at  the  corner  of  Spring  street. 
In  an  ordinary  rock  wagon,  drawn  by  two 
horses.  Intending  to  go  south  on  Main  street ; 
and  as  he  was  crossing  the  tracks  of  the  rail- 
way on  said  Main  street  a  south-bound  car 
of  appellant  was  so  carelessly,  recklessly, 
and  negligently  run  and  operated  by  appel- 
lant at  such  an  undue  and  excessively  rapid 
rate  of  speed,  without  ringing  the  bell  or 
giving  any  other  warning  of  approach,  that 
it  was  run  into  and  against  the  wagon  in 
which  plaintiff  was  riding,  throwing  him 
violently  to  the  ground,  as  the  result  of  whlcb 
plaintiff  received  a  broken  shoulder  blade, 
an  Injury  to  his  ankle,  and  body  bruises ; 
that  defendant's  servants  in  charge  of  the 
car  saw  plaintiff  and  his  wagon  on  the  track, 
or  by  reasonable  care  could  have  seen  him,  in 
time  to  have  avoided  injury  to  him.  Defend- 
ant's answer  was  the  general  denial  coupled 
with  the  plea  of  contributory  negligence,  to 
which  plaintiff  filed  the  usual  reply.  The 
facts,  as  disclosed  by  the  evidence,  are  these : 
Main  street  In  Kansas  City,  runs  nortb 
and  south.  Thirty-First  and  Thlry-Second 
streets  rim  east  and  west  crossing  Main  at 
right  angles.  Between  Thirty-First  and 
Thirty-Second  streets  is  Spring  street  whlcb 
enters  Into  Main  street  from  the  east  but 
does  not  cross  Main  street  Main  street  is 
80  feet  in  width,  and  Spring  street  Is  50  feet' 
From  Thirty-First  street  southward.  It  Is 
800  feet  distant  to  Spring  street  On  the 
southeast  comer  of  Spring  and  Main  streets 
is  situated  a  drug  store  running  back  east- 
ward on  the  south  side  of  Spring  street  and 
at  the  nortb  side  of  the  drug  store  there 
Is  a  watering  trough,  which  is  04  feet  8  inches 
east  of  the  east  rail  of  defendant's  double 
track  railway  in  Main  street  From  the 
west  rail  of  the  west  trade  to  the  curbing  on 
the  west  side  of  Main  street  is  23  feet  Said 
watering  trough  is  42  feet  east  of  the  curb 
line  on  the  east  side  of  Main  street ;  and  from 
the  property  line,  or  the  comer  of  the  drug 
store,  the  watering  trough  is  26  feet  east 
The  width  of  each  track  is  over  5  feet  u>d 
the  space  between  the  tracks  over  5  feet 
Plaintiff,  at  the  time  of  his  alleged  injuries, 
was  64  years  old,  and  was  in  the  business  of 
hauling  rock.  On  the  15th  day  of  April,  1903, 
the  plaintiff,  after  hauling  rock  all  day,  at 
about  6  o'clock  in  the  e^^j^^  drove  from 
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tie  north,  on  Main  street  tnrned  Into  Spring 
street,  drove  to  the  trough,  watered  hia 
horsee,  and  then  backed  hIa  wagon  In  a  north- 
weeterly  direction.  In  order  to  make  a  turn 
to  the  right,  so  he  conld  go  oa  sonth  on  Main 
street  Afto-  making  the  tnm,  he  drove  In 
a  Bonthwesterly  direction,  angling  acroas  the 
street  car  tracks.  As  he  started  to  go  across 
the  east  tra«^,  a  north-bound  car  passed,  and 
plaintiff  crossed  that  track  behind  said  north- 
bomid  car.  When  plaintiff  started  from  the 
watering  trough  to  go  aoross  the  tracks,  he 
looked  north  and  saw  a  car  about  half  way 
between  Spring  and  Thirty-First  streets, 
coming  south,  and  also  the  car  that  struck 
him  leaving  Thirty-First  street  He  passed 
behind  the  north-bonad  car,  and  crossed  the 
fint  or  east  track,  and  drove  onto  the  west 
track,  looked  back  and  saw  the  first  sonth- 
booDd  car,  and  he  pulled  his  team  and  wagon 
onto  the  east  track,  and  allowed  that  car  to 
pass,  and  immediately  pulled  back  to  the  right 
onto  the  west  track ;  and,  on  looking  back 
as  he  went  to  go  on  that  track,  he  saw  the 
second  south-bound  car,  75  or  80  yards  be- 
hind him.  That  Is  his  version  of  the  matter. 
Plaintiff  gives  as  a  reason  for  not  going 
straight  across  Main  street  that  a  number 
of  wagons  were  standing  in  the  street  west 
of  the  trades,  and  he  drove  southwesterly 
to  get  over  on  the  west  side  of  Main  street 
to  go  on  south.  He  had  driven  from  Twenty- 
Sixth  and  Main,  south  on  Main,  to  Spring 
street  and  crossed  the  tracks  In  order  to  get 
to  the  watering  trough.  Plaintiff  says  that 
be  passed  In  front  of  the  first  car  going  north 
as  be  went  from  the  watering  trough  west 
across  the  east  track,  and  at  that  time  he  conld 
see  north  on  Main  to  Thirty-First  street  and 
the  south-bound  car  which  hit  him  was  then  at 
Thirty-First  street ;  and  another  south-bound 
"■■ar  was  about  half  way  between  Thirty-First 
and  Spring  streets,  and  when  he  got  partly 
on  the  west  track  hfi  said  he  'throwed'  his 
horses  on  the  east  side  of  the  track  and  let 
that  car  pass.  When  that  car  passed  blm, 
be  then  tbrowed  his  horses  on  the  west  side, 
and  the  other  car  came,  and  come  against 
the  wagon.'  There  were  two  south-bound  cars 
In  the  block  north  of  Spring  street  when  he 
started  to  cross  over.  He  got  onto  the  west 
track,  and  then  turned  to  the  south,  and  then 
east  off  that  track,  to  let  the  first  south- 
boond  car  pass,  and  Immediately  turned  west 
again  onto  the  west  tra<^,  knowing  the  other 
f-AT  was  coming  right  behind  him.  On  this 
point  he  was  questioned  as  follows:  *Q.  Did 
von  notice,  when  you  turned  to  go  over  on 
tbe  west  side,  where  the  second  car  was — the 
•ar  tliat  hit  you — ^where  was  that  then,  when 
you  started  to  turn  over?  A.  The  second 
f-ar  what  hit  me?  Q.  Yes,  sir;  where  was 
that,  then?  A.  About  thirty-five  yards  be- 
hind me.  Q.  That  would  be  in  feet  a  little 
over  a  hundred  feet?  A.  Yea,  sir.  Q. 
Somewhat  near  a  hundred  feet,  at  the 
Time  yon  turned  to  go  back  across  tbe  track 
a«ain?    A.  Yes,   sir.    Q.  When  you   turned 


out  of  the  way  of  that  car,  your  borseft 
were  beaded  south,  were  they  not?  A.  Yes, 
sir.  Q.  They  were  on  the  east  track  at 
that  time?  A.  Yes,  sir.  Q.  Befmre  you 
turned  them  around  and  got  them  on  the  west 
titidt,  did  you  look  up  to  see  whether  there 
was  any  other  car  coming?  A.  Yes,  sir.  Q. 
Where  was  it  then?  A.  It  was  about  80 
or  40  yards  behind  me  at  that  time.'  " 

The  foregoing  is  taken  from  appellant's 
abstract  and  is  admitted  to  be  practically 
correct  The  motorman  testified  that  be  saw 
plaintiff  when  the  car  started  from  TlUrty- 
Flrst  street  and  that  he  saw  him  backing 
away  from  the  water  trough  going  south. 
Plaintiff  all  the  while  was  in  plain  view  of 
him.  He  says  that  he  commenced  watching 
plaintiff  when  be  was  within  a  half  block 
from  him.  He  also  stated  that  the  car  was 
running  at  the  rate  of  8  or  10  miles  an  hour, 
and  that  he  at  that  rate  of  speed  could  usually 
have  stopped  the  car,  at  the  distance  he  was 
from  the  plaintiff  when  be  discovered  his 
danger,  in  time  to  have  prevented  striking 
him,  but  he  was  unable  to  do  so  on  that  oc- 
casion. But  he  does  not  give  any  reason 
why.  Plaintiff  stated  that  he  knew  the  car 
was  coming,  but  that  he  could  not  get  off  the 
track,  because  other  wagons  were  in  the  way, 
and  that  he  signaled  the  motorman  to  stop. 
The  evidence  tended  to  show  that  the  car 
was  run  at  a  rapid  rate  of  q;ieed.  Plaintiff 
stated  that  they  ran  as  fast  as  they  could  go, 
and  it  was  shown  that  the  force  with  which  It 
struck  was  sufllclent  to  kill  one  of  plaintiff's 
horses  and  carry  the  weight  of  the  wagon  and 
load — 2,000  pounds — as  some  witnesses  stat- 
ed, "60  feet"  The  Judgment  was  for  plain- 
tiff,  and  defendant  appealed. 

The  defendant  offered  a  demurrer  to  plaiur 
tiff's  evidence,  which  was  refused  by  the 
court  It  is  insisted  that  the  action  of  the 
court  in  that  respect  was  error,  as  the  evi- 
dence showed  that  plaintiff  was  guilty  of 
such  contributory  negligence  as  precluded  his 
right  to  recover,  and  that  there  is  nothing 
In  the  evidence  that  brings  the  case  withia 
tbe  humanitarian  rule,  as  the  acts  of  defend- 
ant did  not  show  a  willful  and  wanton  dis- 
regard for  human  life.  The  plaintiff  was  not 
a  trespasser,  as  he  had  a  right  to  be  on  the 
street  in  question.  We  have  at  tbe  present 
term  gone  into  the  question  raised  by  defend- 
ant as  to  tbe  application  of  said  rule.  See 
Ross  V.  Met  St  Ry.  Co.,  88  S.  W.  144,  and 
Williams  V.  Met  St  Ry.  Ck).,  89  S.  W.  59, 
wherein  we  hold  that  although  the  complain- 
ant may  have  been  guilty  of  negligence  that 
contributed  to  his  Injury,  the  company  is  lia- 
ble U  it  failed  to  use  the  means  at  Its  com- 
mand to  save  him,  when  by  the  exercise  of 
ordinary  care  it  would  have  discovered  his 
danger  in  time  to  have  done  so.  This  rule  cer- 
tainly applies  to  the  facts  of  this  case,  as  It 
was  shown  that  defendant's  motorman  not 
only  could  have  seen  plaintiff  in  time  by  the 
use  of  proper  care  to  have  averted  tbe  dan- 
ger, but  did  actually  see  him  in  pwU^A^^^^ 
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clent  length  of  time  previous  to  have  done 
80.  We  ag:aln  call  attention  to  tbe  late  case 
of  Morgan  t.  Wabash  Ry.  Co.,  169  Mo.  262, 
60  S.  W.  195,  where  the  whole  question  is 
gone  over,  and  which  Is  conclusive  against 
defendant's  theory.  There  is  nothing  In 
Roenfeldt  t.  Hallway  Co..  180  Mo.  654,  79  & 
W.  706;  Koons  ▼.  Railway  Co.,  178  Mo.  691, 
77  8.  W.  755,  or  Moore  v.  Railway  Co.,  176 
Mo.  628,  75  S.  W.  672,  applicable  to  this 
case.  Even  where  the  evidence  shows  that 
the  defendant  saw  the  complainant  In  danger 
and  Injured  him,  It  does  not  follow  that  the 
evidence  must  show  that  the  act  was  wanton 
to  oaable  the  Injured  party  to  recover. 
Hinzeman  r.  Railway  Co.,  182  Mo.  611.  81 
S.  W.  1184, 

It  Is  farther  insisted  that  the  court  com- 
mltted  error  In  giving  instruction  No.  1  for 
plaintiff,  for  the  reason  that  there  was  no 
evidence  that  defendant  ran  its  cars  at  a 
rapid  rate  of  speed.  But  we  think  there 
was  ample  evidence  npon  which  to  predicate 
the  instruction.  And  the  other  objection, 
that  It  left  the  Jury  to  determine  as  a 
question  of  law  what  constituted  negligence, 
is  equally  without  merit,  as  the  court  fully 
and  correctly  instructed  the  Jury  as  to  the 
law  in  that  respect 

The  criticism  on  Instruction  No.  3  is  hypor- 
critical.  It  Is  not  In  conflict  with  instruc- 
tion No.  6  glvm  for  defendant,  and  It  does 
not  appear  to  be  in  conflict  with  defendant's 
No.  1,  which  reads  as  follows:  '^he  court 
Instructs  the  jury  that  In  this  case  the  mere 
fact  that  the  plalntlfT  was  Injured  by  a  street 
railway  company  gives  him  no  right  to  sue 
and  recover  damages  therefor  from  such 
street  railway  company.  Before  he  can  re- 
cover in  this  case,  you  must  flnd,  not  only 


that  the  defendant  street  railway 
was  negligent  in  the  particular  an 
Ic  respects  submitted  in  these  Inst 
but  you  must  further  find  that  su 
gence  was  the  direct  cause  of  hi 
and  even  then  he  cannot  recover  in 
If  he  was  negligent  and  his  neglig< 
tributed  to  his  injury."  Said  ii 
Is  based  npon  the  concnrrlng  negl 
both  plaintiff  and  defendant  as  t 
cause  of  plaintiff's  injury,  while 
plaintiff  is  based  upon  ttie  separt 
gence  of  defendant  as  the  direct  i 
cause.  Both  state  correct  propoa 
law,  and  as  such  in  no  way  conflie 

It  is  further  Insisted  that  the  Ii 
is  wrong  because  there  was  no  evid< 
which  to  predicate  It;  that  is  to 
there  was  no  evidence  that  atter  t 
man  saw  plaintiff  he  could  have  st 
car  in  time  to  have  averted  the 
This  Is  renewing  the  former  contem 
Ing  out  of  consideration  the  other 
the  case,  that  defendant  was  liat 
motorman  could  have  seen  the  pi 
time  by  the  exercise  of  proper  car 
saved  him  from  Injury.  There  wai 
that  the  motorman  could  have  sfa 
car  after  he  saw  the  plaintiff  in  At 
he  made  a  proper  effort  He  state 
had  stopped  his  car  at  other  tli 
at  the  same  rate  of  speed  within  th 
plaintiff  was  from  him  at  the  tin 
covered  him  on  the  track,  bat  for 
son  not  given  he  was  unable  to  do 
time  In  question.  It  was  a  quest! 
fore,  for  the  jury,  and  was  pro] 
mitted  by  the  instruction. 

Afllrmed.    AH  concur. 
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OTTUMWA  NAT.  BANK  ▼.  TOTTEN  et  al. 

(St.  Lonli  Court  of  Appeal*.    liissoorL    Sept. 
80,1905.) 

1.  EsTOFPEir— Attachino  Pbopkbtt  Held  ab 
Pledge. 

One,  b7  attaching  property,  is  not  es- 
topped to  maintAin  that  he  was  holding  it  at 
the  time  as  pledgee  of  the  debtor ;  an  attachable 
istpreat  being  retained  by  the  pledgor. 

2.  Attachmsrt—Irtebplea— Evidence. 

The  sole  iwae  on  an  interplea  in  an  attadi- 
meat  suit  is  the  ownership  of,  and  right  of  the  in- 
terpleader to,  the  property ;  and,  the  right  of  the 
interpleader  being  predicated  solely  on  his  mort- 
gage from  the  debtor,  plaintiff  may  overcome 
this  by  showing  that  it  wa*  holding  the  property 
u  pledgee  of  the  debtor  at  the  time  of  the  mort- 
gage by  the  debtor  to  interpleader. 
8.  Chattei.  Mobtoaoes— Defective  Descbif- 
TioK — CiniE  BT  Delivebt  of  Pbopebtt. 

An  insafficient  description  of  property  in  a 
chattel  mortgage  is  cured  as  against  one  attach- 
ing the  property,  where  before  the  attachment 
possession  was  delivered  to  the  mortgagee. 

[Gd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  i  446.] 

Appeal  from  Circuit  Ootirt,  Clark  County ; 
E.  R.   McKee,   Jndge. 

Action  by  the  Ottumwa  National  Bank 
against  G«orge  W.  Totten.  W.  L.  Madden 
filed  an  Interplea.  From  a  Judgment  for 
Interpleader,  plaintUf   appeals.    Reversed. 

The  issne  in  this  case  arises  on  an  inter- 
plea. Tbe  case  was  here  before,  and  Is 
reported  Ottmnwa  National  Bank  v.  Totten, 
M  Mo.  App.  686,  68  S.  W.  886.  The  ma- 
terial tacts  In  the  present  controversy  are 
u  follows:  The  Ottumwa  National  Bank 
brought  its  suit  by  attachment  In  the  circuit 
court  of  Clark  county  against  one  George 
W.  Totten,  defendant,  and  under  a  writ  of 
attachment  tbe  sheriff  levied  upon  and  seized, 
as  the  property  of  Totten,  four  red  cows, 
two  Jersey  cows,  one  black  cow,  and  one 
spotted  cow,  nine  mules  (two  three  year  old, 
one  two  year  old,  and  six  spring  mules), 
four  three  year  old  sorrel  mares,  and  one 
ten  year  old  gray  mar&  At  the  April  term, 
1900,  of  said  court,  Wm.  L.  Madden  filed 
Us  Interplea,  claiming  said  property  as  bis 
own;  be  having  a  chattel  mortgage  thereon, 
and  having  been  put  into  possession  of  the 
•iniperty  by  tbe  mor^gor,  Totten,  before 
Totten  became  defendant  in  the  attachment 
fcuit.  Tbe  Issues  made  up  on  this  Interplea 
were  tried.  Tbe  finding  was  for  tbe  Inter- 
pleader. The  ootu^  sustained  a  motion  for 
new  trial,  and  an  appeal  therefrom  was  per- 
fected to  tbls  court,  where  said  action  in 
•nstalning  the  motion  was  affirmed,  as  will 
fully  appear  in  Ottumwa  Nat  Bank  v.  Tot- 
ten et  aL,  94  Mo.  App.  K96,  68  S.  W.  386. 
The  cause  coming  on  a  second  time  at  the 
October  term,  1902,  of  tbe  circuit  court, 
tbe  plaintiff  In  attachment,  tbe  bank,  filed 
an  amended  answer  to  tbe  Interplea,  by 
wblch  it  first  denied  each  and  every  allega- 
tion therein  contained,  and,  second.  It  al- 
leged affirmatively  that  before  and  at  tbe 
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time  of  tbe  execution  of  the  diattel  mortgage 
from  the  defendant  In  attachment,  Totten, 
to  the  Interpleader,  Madden,  on  which  mort- 
gage tbe  Interplea  is  bottomed,  the  plaintiff 
in  attachment,  the  bank,  was  In  the  actual 
possession  of  tbe  property  In  suit,  holding 
the  same  as  a  pledge  to  secure  an  indebt- 
edness due  from  the  defendant  in  attach- 
ment, Totten,  to  said  bank,  plaintiff  in  at- 
tachment By  replication  tbe  interpleader 
denied  that  tbe  bank  held  such  property 
as  a  pledge  at  the  time  of  the  execution  of 
his  (tbe  Interpleader's)  mortgage.  The  Issue 
thus  made  up  was  tried  to  a  Jury.  It  will 
be  noted  that  there  was  no  allegation  or 
claim  of  fraud  In  connection  with  tbe  chattel 
mortgage  under  which  tbe  Interpleader 
claims    title   to    the   property. 

The  evidence  tended  to  show  that  tbe  at- 
tachment defendant,  Totten,  occupied  the 
Ambrose  Folker  farm  and  was  largely  In- 
debted to  the  bank,  plaintiff  In  attachment; 
that  Mr.  Stephens,  cashier  of  tbe  bank,  bad 
been  out  on  or  about  the  farm  occupied  by 
Totten  for  several  days  looking  after  the 
bank's  interest;  that  about  this  time,  or 
shortly  before,  Totten  had  shipped  a  part  of 
a  car  load  of  cattle  to  Chicago,  and  his 
neighbor.  Madden,  who  Is  Interpleader  here, 
bad  shipped  a  few  bead  in  the  same  car. 
Tbe  bank,  plaintiff  In  attachment  baring 
learned  that  Totten  had  shipped,  and  holding 
a  mortgage  on  Totten's  stock,  took  possession 
of  both  Totten's  stock  and  those  of  Madden 
contained  in  tbe  car,  asserting  its  right  imder 
its  chattel  mortgage,  and  collected  the  money 
for  tbe  sale  thereof  and  credited  the  same 
on  Totten's  Indebtedness.  To  make  this 
good  to  bis  neighbor,  Mr.  Madden,  Totten  on 
Friday  night  before  the  attachment  executed 
a  chattel  mortgage  on  the  property  here- 
inbefore mentioned,  securing  to  tbe  Inter- 
pleader, Madden,  the  amount  of  money  for 
which  Madden's  cattle  were  sold  In  Chicago 
and  which  was  appropriated  by  the  bank 
as  Totten's  money.  There  Is  no  controversy 
that  the  debt  of  Totten  to  Madden  and  tbe 
mortgage  In  connection  therewith  was  not 
legitimate.  The  chattel  mortgage  mentioned 
was  recorded  on  Saturday,  and  on  Sunday 
Totten,  the  mortgagor,  notified  tbe  Inter- 
pleader, Madden,  that  be  bad  better  take 
possession  of  the  property  mentioned  In  the 
mortgage,  or  that  some  one  else  would  and 
be  would  lose  his  debt,  and  In  fact  pointed 
out  the  stock  and  turned  over  possession 
thereof  to  the  Interpleader,  Madden.  This 
was  on  tbe  same  day,  but  before,  the  at- 
tachment was  levied.  While  Madden  and 
his  hired  men  were  driving  the  stock  which 
had  theretofore  been  turned  Into  their  pos- 
session by  the  mortgagor,  Totten,  from  his 
farm,  along  the  public  road,  to  Madden's 
farm,  tbe  sheriff,  with  a  writ  of  attachment 
against  the  property  of  Totten,  overtook 
or  Intercepted  him,  and  seized  tbe  cattle, 
mules,  and  horses  mentioned  as  the  property 
of  Totten.    Afterwards  tbe  plaintiff  in  at- 
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tachment  petitioned  the  court  and  obtained 
an  order  authorizing  tbe  sberlff  to  sell  said 
property  under  the  statute,  wblcb  bas  been 
done  and  tbe  proceeds  tbereof  remains  In 
tbe  hands  of  the  sberlfl.  Tbe  attachment 
has  been  sustained,  and  final  judgment  on 
the  merits  entered  against  defendant  in  at- 
tachment, Totten. 

On  tbe  trial  in  tbe  circuit  court  the  trial 
Judge  held  the  parties  to  the  Issue  of  Identity 
of  the  property,  and  tried  tbe  case  upon 
the  theory  that.  If  the  property  levied  upon 
was  the  Identical  property  upon  which  tbe 
Interpleader  bad  tbe  mortgage,  then  tbe 
Interpleader  should  recover.  All  of  the  ml- 
ings  of  tbe  trial  Judge  upon  the  objectlona 
to  testimony,  as  well  as  instructions,  to  the 
Jury  proceeded  upon  this  theory.  The  plain- 
tiff in  attachment  sought  to  prove  that  at 
tbe  time  the  cbattel  mortgage  was  executed 
by  Totten  to  Madden,  the  interpleader,  the 
said  property  mentioned  in  the  mortgage 
was  then  in  the  possession  of  tbe  bank 
through  its  agent  and  cashier,  Mr.  Stephens, 
who  was  then  and  bad  been  for  several  days 
on  or  around  Totten's  farm,  and  that  said 
property  was  being  held  by  Stephens  under 
an  arrangement  with  Totten,  defendant  in 
attachment  and  mortgagor  to  Madden,  as  a 
pledge  to  secure  certain  indebtedness  owing 
by  Totten  to  tbe  bank,  and  not  as  mort- 
gagee in  possession  under  the  mortgage  which 
tbe  bank  held  against  certain  of  Totten's 
property.  The  court  refused  to  permit  any 
evidence  of  the  alleged  pledge  to  go  to  the 
Jury.  The  court  also  refused  Instructious 
asked  by  appellant  along  the  same  line,  to 
which  exceptions  were  saved  by  appellant. 
As  said  above,  the  court  held  that  tbe  only 
Issue  in  the  case  was  tbe  Identity  of  tbe 
property.  Tbe  plaintiff  in  attachment  also, 
by  numerous  and  timely  objections,  chal- 
lenged the  sufficiency  of  the  description  of 
the  property  in  the  mortgage  to  interpleader. 
Madden.  The  Jury  returned  a  verdict  for 
the  interpleader,  upon  which  Judgment  waa 
entered,  and,  after  unsuccessful  motions  for 
new  trial  and  in  arrest,  the  plaintiff  in 
attachment  brings  tbe  case  here  for  review, 
complaining  that  the  circuit  court  erred  in 
refusing  to  permit  it  to  show  that  it  held 
possession  of  tbe  property  as  a  pledge  «t 
the  time  of  the  mortgage  to  Madden,  and 
also  that  the  description  in  the  chattel  mort- 
gage was  insufficient  as  against  tbe  ap- 
pellant. The  assignments  will  be  noticed 
in  their  order. 

Berkheimer  &  Dawson,  tor  appellant. 
Jno.  D.  Smoot  and  J.  A.  Whiteside,  for 
respondent 

NORTONI,  J.  (after  stating  the  facts). 
The  respondent  argues  that,  inasmuch  as  the 
bank  attached  tbe  identical  property  in  suit 
and  by  said  attachment  affirmed  the  right  of 
property  therein  to  be  in  the  attachment  de- 
fendant, Totten,  it  is  thereby  estopped  from 
saying  and  maintaining  on  the  trial  of  the 


interplea  that  it  was  boldins  said  property, 
at  tbe  time  of  tbe  execution  of  the  mortgage 
to  the  interpleader,  as  a  pledge  from  Totten. 
We  do  not  think  that  the  fact  that  appellant 
was  holding  the  property  as  pledgee  of  Totten 
would  preclude  appellant  from  attaching  the 
property  so  held  by  it  as  pledgee.  Tbe  two 
acts  are  in  no  wise  inconsistent,  but,  on  the 
contrary,  both  affirm  or  recognize  the  right  of 
property  in  Totten.  By  the  attachment 
against  Totten,  appellant  affirmed  the  right 
of  tbe  property  levied  upon  to  be  In  him,  and 
by  holding  the  property  levied  upon  as  a 
pledge  from  Totten,  prior  to  and  at  the  time 
of  the  attachment,  appellant  admits  and  is 
estopped  from  denying  the  superior  right  In 
Totten,  tbe  pledgor,  subject,  of  course,  to  the 
lien  of  the  pledge.  The  law  is  universal  that 
tbe  pledgor  of  personal  property  still  retains 
ownership  of  tbe  goods,  quallfled,  of  course, 
by  the  rights  of  the  pawnee.  The  pledgee, 
by  taking  tbe  goods  into  his  possession,  be- 
comes a  lienor  to  the  extent  of  the  debt  for 
which  he  holds  the  goods  as  security.  Tbe 
interest  of  the  owner  or  pledgor  is  a  vendible 
property  interest,  subject  to  the  pledge,  and 
Is  as  much  a  proper  subject  of  attachment 
and  levy  of  execution  against  the  owner  as 
any  other  property  rights  of  the  proprietor. 
Southworth  &  Co.  t.  Lamb,  82  Mo.  243; 
Richardson  v.  Ashby,  132  Mo.  238,  88  S.  W. 
806;  Jordan  v.  Harrison,  46  Mo.  App.  172. 
Drake  on  Attachments  (7th  Bd.)  f  85,  states 
tbe  rule  on  the  subject  thus:  "The  right  of  a 
creditor  to  sue  his  debtor  by  attachment  is 
not  impaired  by  his  holding  collateral  security 
for  the  debt  The  Supreme  Oovtet  of  Massa- 
chusetts once  held  that  a  creditor  who  had 
received  personal  property  in  pledge  for  the 
payment  of  a  debt  could  not  attach  other 
property  for  that  debt  without  first  returning 
the  pledge;  but  this  position  was  afterwards 
repeatedly  overruled  by  that  court  And  a 
mortgagee  of  personal  property  may  waive 
his  rights  under  the  mortgage,  and  attach  the 
mortgaged  property  to  satisfy  the  mortgage 
debt,  even  after  he  bas  taken  possession  of  it 
under  the  mortgage." 

Tbe  question  of  liability  of  tbe  property 
rights  of  tbe  pledgor  in  the  property  pledged 
to  levy  of  execution  and  attachment  Is  not 
Identical  with  the  like  question  arising  bj 
virtue  of  a  chattel  mortgage  when  tbe  mort- 
gagee is  in  possession  of  tbe  goods  under  the 
mortgage,  as  under  a  cbattel  mortgage  tbe 
law  is  well  settled  that  after  condition  broken 
tbe  mortgagor  is  no  longer  tbe  proprietor,  as 
the  proprietary  rights  of  the  property  involved 
pass  by  virtue  of  tbe  breach  of  tbe  condition 
of  the  mortgage  from  the  mortgagor  and  vest 
in  the  mortgagee.  Therefore  there  Is  no 
property  right  of  which  the  mortgagor  IB  pro- 
prietor on  which  a  writ  may  be  snccesafully 
levied;  and  for  the  mortgagee  to  assert  title 
in  himself  because  of  condition  brokea  would 
be  inconsistent  with  tbe  assertion  of  title  In 
the  attachment  defendant  by  attaching  the 
goods  as  the  property   of   such  defeudant. 
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The  law  regards  the  mortgagee  in  possession 
of  tbe  gooda  under  the  mortgage  as  the  owner 
tliereof,  and  will  not  permit  talm  to  bold  the 
goods  In  one  hand  under  the  mortgage  as  tbe 
owner,  and  with  the  other  point  to  the  attach- 
ment defendant  aa  the  proprietor;  and  it  was 
apon  this  principle  that  the  cases  of  Boettger 
T.  Boehling,  74  Mo.  App.  267,  and  Ottmnwa 
National  Bank  v.  Totten,  84  Mo.  App.  606, 
68  S.  W.  386,  were  decided.  Those  cases  are 
distingalshable,  as  above  indicated,  from  tbe 
pliase  of  the  case  at  bar  now  presented. 

Tbe  caae  of  the  pledge  is  different,  how- 
eTer,  In  that  the  pledgor  retains  the  right  of 
proprietorship  In  tbe  property  pledged,  snb- 
ject  only  to  the  lien  of  tbe  pledgee;   and 
wbateTer  rights  he  may  have,  subject  to  the 
lien,  are  liable  to  levy  and  sale  under  execu- 
tion or  attachment  under  the  same  rules  as 
other   property    rights.    The    law    does   not 
treat  tbe  pledgee  as  the  owner  of  the  prop- 
erty from  tbe  mere  fact  that  he  is  in  posses- 
sion of  the  pledge,  because  to  make  the  pledge 
valid  in  law  the  pledgee  must  be  in  possession 
thereof  as  security  for  bis  debt.    That  there 
must  be  a  placing  of  the  pledgee  In  possession 
of  tbe  property  pledged.  In  order  to  make  the 
pledge  valid  and  binding  in  law,  is  too  well 
settled  to  require  the  citation  of  authorities. 
It  is  a  primary  fact  that  possession  of  the 
pledged  property  must  be  transferred  to  the 
pledgee,  for  this  Is  the  very  essence  of  tbe 
transaction.     Storts  t.  Mills,  93  Mo.  App.  201; 
Cbltn^ood   y.    Zinc    Co.,    93    Mo.    App.   225; 
Staples  y.  Simpson,  60  Mo.  App.  73;  Vanstone 
r.  Goodwin,  42  Mo.  App.  89.    Tbe  pledgee 
may  bring   attachment  against  tbe  pledgor, 
and  attacb   whatever  remaining   rights   the 
pledgor  has  In  the  property;  and  by  continu- 
ing to  bold  the  pledge  and  attaching  he  does 
not  assert  title  in  himself  and  the  pledgor 
both,  but  be  does  asso-t  title  in  the  pledgor 
and  a  lien  thereon  in  himself,  wbereas  tbe 
mortgagee  in  possession  is  tbe  owner,  and  for 
bim  to  attacb  tbe  mortgaged  property  as  tbe 
effects  of  tbe  mortgagor,  when  he  himself 
was  In  possession  as  owner,  would  be  Incon- 
sistent,   and  In  so  doing  be  renounces  and 
walrea  bis  right  under  tbe  mortgage. 

It  is  tbe  office  and  purpose  of  the  Interplea 
to  try  and  determine  the  title  and  ownership 
to  specific  chattels,  and  tbe  right  of  the  sheriff 
to  seize  and  bold  them  under  bis  writ  as  the 
property  of  the  attachment  defendant  The 
«ole  issae  thereon  is  tbe  question  of  owner- 
ship, and,  of  course,  as  ownership  is  usually 
accmnpanled  with  tbe  right  of  possession, 
the  right  of  possession  is  incidentally  tried 
and  determined.  This  is  true  to  such  an  ex- 
tent that  In  the  case  of  Burgert  v.  Borchert, 
50  Mo.  80,  it  was  spoken  of  as  a  statutory 
rppleTlD  engrafted  npon  a  suit  by  attachment, 
and  baa  been  so  treated  by  the  courts  of  this 
state  ever  since.  The  j>roeeeding  is  so  much 
of  a  anbatitution  for  the  action  of  replevin 
tbat  after  its  judicial  determination  tbe  inter- 
Iilender  cannot  resort  to  tbe  action  of  replevin 
for  tbe  aame  property.    The  question  of  own- 


ership being  the  issue  on  trial  In  this  proceed- 
ing, and  the  Interpleader  asserting  ownership 
In  himself,  he  must,  of  course,  as  In  replevin, 
recover  upon  the  strength  of  bis  own  title, 
and  not  upon  the  weakness  of  his  adversary's. 
Beck  V.  Wisely,  63  Mo  App.  239;  Reeves  v. 
Barker,  26  Mo.  App.  487;  Brownwell,  etc., 
Car  Co.  V.  Barnard,  139  Mo.  142,  40  8.  W.  762 ; 
Scharff  v.  Meyer,  133  Mo.  428,  34  8.  W,  888, 
64  Am.  St.  Hep.  672;  Nolan  v.  Deutsch,  23  Mo. 
App.  1;  Cabin,  etc..  Co.  v.  Ely,  65  Mo.  App. 
102;  Hellman  As  Co.  v.  Pollock  &  Co.,  47  Mo. 
App.  205;  First  National  Bank  v.  K.  0.  Lime 
Co.,  43  Mo.  App.  561.  As  tbe  sole  issue  on 
the  Interplea  is  the  ownership  of,  and  right 
of  the  interpleader  to,  the  property,  it  would 
be  competent,  then,  for  tbe  plaintiff  In  attach- 
ment, in  defending  against  the  asserted  right 
of  the  interpleader,  to  show  anything  which 
would  tend  to  overthrow  his  right  or  title  to 
the  property.  Tbe  interpleader  In  this  case 
predicated  bis  right  wholly  upon  tbe  mortgage 
from  Totten  to  bim  and  the  resultant  posses- 
sion of  the  property  which  Totten  turned  over 
to  bim  under  said  mortgage  at  a  time,  as 
claimed  by  the  plaintiff  in  attachment,  when 
Totten  had  no  right  to  iqortgage  or  turn  over 
possession  of  the  property  because  of  tbe 
prior  pledge  thereof  to  the  plaintiff  bank. 
Therefore,  if  the  bank  could  show  these  facts 
to  be  true,  they  would  certainly  overcome  the 
right  of  tbe  interpleader  to  tbe  property. 

Tbe  attempted  showing  on  the  alleged 
pledge  to  plaintiff  bank  In  this  case  went  to 
tlte  very  essence  of  the  alleged  title  of  the 
Interpleader.  The  proffers  of  proof  were 
to  the  effect  that  the  cashier,  as  agent  of  tbe 
plaintiff  bank,  then  and  there  had  possession 
of  the  property  involved  under  a  prior  ar- 
rangement with  Totten  whereby  tbe  property 
was  pledged  to  the  bank  for  a  sufficient  con- 
sideration. This  proof  should  have  been  ad- 
mitted. It  is,  of  course,  needless  to  say  that, 
if  the  bank  was  holding  the  stock  as  a  pledge 
at  the  time,  the  pledgor,  Totten,  could  convey 
no  title  to  tbe  Interpleader  other  than  tbat 
which  be  himself  bad,  and  that  was  subject 
to  tbe  pledgee's  Uen.  The  pledgee,  then,  hav- 
ing a  superior  right  to  the  possession  of  the 
property.  It  was  competent  to  prove  this  in 
order  to  show  that  the  interpleader  bad  none. 
It  was  competent  to  prove  tbe  pledge,  not  to 
show  title  in  tbe  plaintiff  bank,  but  to  show 
want  of  title  in  tbe  interpleader.  The  court 
erred  In  its  ruling  that  the  identity  of  the 
property  was  tbe  only  issue.  What  has  been 
here  said  applies  as  well  to  the  instructions 
on  this  theory  of  the  case,  which  wero  re- 
quested by  appellant  and  refused  by  the 
court. 

The  further  question  In  the  case  contended 
for  by  the  appellant  Is  that  tbe  description 
In  the  mortgage  to  tbe  interpleader  Is  Insuffi- 
cient as  against  the  plaintiff  in  attachment 
When  this  case  was  here  beforo.  Judge  Bland, 
in  bis  opinion,  said:  "There  is  some  question 
as  to  tbe  sufficiency  of  tbe  description  in 
Madden's  mortgage.    The  description  is  som^ 


68 


80  SOUTHWESTERN  REPORTER.. 


(Ma 


what  Ta^e  and  Indeflntte.  Its  sufficiency 
may  d^>end  somewhat  upon  extraneous 
facts."  We  can  say  as  much  again.  The 
description  Is  somewhat  vague  and  indeflnite; 
but  upon  a  retrial  of  the  cause,  the  pro- 
ceedings of  wiiich  are  now  under  consid- 
eration, it  seems  that  extraneous  facts  al- 
luded to  by  the  learned  Judge  In  the  prior 
opinion  have  been  supplied  in  tbe  record 
sufficiently  to  eliminate  tbe  question  of  in- 
sufficient description  from  further  consider- 
ation. Inasmuch  as  the  evidence  all  shows, 
and  about  which  there  is  no  controversy, 
that  the  property  mentioned  In  Kadden's 
mortgage  was  actually  pointed  out  and  de- 
livered to  Mqdden  by  his  mortgagor,  Totten, 
before  the  attachment  in  this  case  was  levied, 
and  that  Madden  was  in  possession  thereof, 
in  the  public  road,  conveying  the  same  to  his 
farm,  before  and  at  the  time  of  tbe  levy,  and 
therefore  prior  to  the  Intervention  of  the 
rights  of  plaintiff  bank  as  attaching  creditor, 
the  question  is  not  open  here.  The  actual 
delivery  by  the  mortgagor  of  the  chattels 
mortgaged  to  the  mortgagee,  prior  to  the  at- 
tachment, cures  the  matter  of  insufficient 
description,  if  it  be. insufficient,  and  it  is  not 
a  question  in  this  case.  On  this  question, 
the  Kansas  City  Court  of  Appeals,  in  the 
course  of  the  opinion  in  tbe  case  of  Spring- 
field Engine  &  Threshing  Co.  v.  Glazier,  66 
Ho.  App.  100,  said:  "It  has  been  decided 
that  when  a  mortgage  was  fataUy  defective, 
but  possession  was  delivered  to  the  mortgagee 
before  the  rights  of  third  parties  had  'at- 
tached, such  third  party  could  take  no  ad- 
vantage of  tbe  faulty  description.  Bank  v. 
Sargent,  20  Kan.  676.  Delivery  cures  de- 
fects in  description,  Cobbey  on  Chattel 
Mortgages,  {  187;  Morrow  v.  Reed,  30  Wis.  81. 
So  it  has  often  been  held  in  other  jurlBdictions 
that  possession  taken  by  the  mortgagee  with 
tbe  mortgagor's  assent  before  the  rights  of 
tbitd  parties  intervene  cures  defects  in  de- 
scription and  is  an  identification  of  the  prop- 
erty. Frost  V.  Bank,  68  Wis.  234  [32  N.  W. 
110];  Morrow  v.  Reed.  30  Wis.  84;  William- 
son V.  Steele,  8  Lea,  630  [31  Am.  Rep.  662]; 
Stephens  v.  Tucker,  14  N.  J.  Law,  600;  Cam- 
eron V.  Marvin,  26  Kan.  624;  Frank  v.  Miner, 
60  111.  444.  And  a  similar  rule  has  been 
repeatedly  recognlrcd  in  this  state.  Wood  v. 
Hall,  23  Mo.  App.  110;  Moser  v.  Claes,  23 
Mo.  App.  420;  Nash  v.  Norment,  6  Mo.  App. 
645;  Oreely  v.  Reading,  74  Mo.  800;  Fetring 
V.  Cbrlsler,  00  Mo.  649  [S  S.  W.  406];  Dobyns 
T.  Meyer,  95  Mo.  132  [8  S.  W.  251,  6  Am.  St 
Rep.  82].  And  a  delivery  to  a  third  person 
for  the  mortiragee's  use  is  a  good  delivery. 
If  accepted  by  the  mortgagee.  Delivery  to 
an  agent  is  as  effective  as  a  delivery  to  the 
mortgagee.  Cobbey  on  Cliattei  Mortgages, 
I  608;  Jones  v.  Swayse,  42  N.  J.  Law,  270; 
McParUand  v.  Read,  11  Allen,  231." 

For  the  reasons  above  indicated,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
All  concni; 


GRAND  LODGE,  A.  O.  V.  W.  OF  MIS- 
SOURI, V.  O'SIALLEY  et  aL 
(St.  lioais  Court  of  Appeals.    Missouri.    Sept. 
80,  1905.) 

1.  IKBITBANCE  —  BSNETIOIAI,    ASSOCIATIOHS  — 

OHANax  or  Beketiciasiks. 
The  beneficiary  in  a  benefit  certificate 
may  be  changed,  in  the  absence  of  a  prohibition 
thereof  in  the  statutes  existing  when  the  certif- 
icate was  issued,  or  in  the  (barter  or  by-laws 
of  Uie  association,  or  in  the  certificate  itself, 
provided  that  any  rules  and  regulations  of  the 
association  providing  a  specific  method  of  mak- 
ing the  change  must  be  substantially  complied 
with. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  I  1946.] 

2.  Sahk— EsTOFPEi.  lo  Makk  Change. 

The  mere  payment  of  assessments  by  the 
beneficiary,  in  the  absence  of  a  contract  that 
she  is  to  receive  the  benefits,  does  not  give  her 
such  an  equity  in  the  benefit  certificate  as  to 
estop  the  member  to  make  a  diange  of  l>ene- 
ficiaries. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  1948.J 

8.  Sauk— OoupuANOK  with  Laws  or  Asso- 

OIATION. 

A  law  of  a  beneficial  association  provided 
that  when  a  certificate  shall  not  be  under  the 
control  of  the  meml>er,  he  may  iiave  a  duplicate 
issued,  on  making  affidavit  of  the  fact,  and  exe- 
cuting a  release  of  all  rights  and  benefits  under 
the   original   certificate.    Another   of    its   laws 

Srovided  that  a  meml>er  holding  a  certificate, 
esiring  to  make  a  new  direction  as  to  its  pay- 
ment, may  do  so  by  authorizing  sudi  change 
in  writing  on  tbe  back  of  his  certificate;  the 
change  of  direction  not  to  be  effectual  till  it 
is  reported  to  an  officer  of  the  association,  the 
old  certificate,  if  practicable,  filed  with  him, 
and  a  new  certificate  issued  thereon.  Held,  that 
where  one  complied  with  the  provisions  for 
obtaining  a  duplicate,  and  at  the  same  time 
directed  in  writing  a  change  of  beneficiary, 
on  wliich  the  association  issued  a  new  certif- 
icate payable  to  the  new  beneficiary,  there  was 
a  substantial  compliance  with  the  association's 
laws,  effectuating  a  change  of  beneficiary. 
4.  Samd— Pathkkt  of  AfiSBSSirXNTS  bt  Beitx- 

nOIABT— REIHBTTRSElfENT.  ' 

A   beneficiary   under  a   benefit  certificate,  . 
who  lias  paid  the  assessments  and  dues  on   it 
till  the  boieficiary  is  changed,  is  entitled  to  be 
reimbursed  out  of  the  benefits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cmt  Dig.  Insurance,  |  1948.] 

Appeal  from  St  Louis  Circuit  Court: 
Dan.  D.  Fisher,  Judge. 

Bill  of  Interpleader  by  the  Grand  Lodge 
of  Ancient  Order  of  United  Workmen  of 
Missouri  against  Mary  O'Malley  and  Bridget 
McFadden.  Judgment  for  McFadden,  and 
O'Malley  appeals.  Reversed,  and  certlfled; 
to  Supreme  Court 

Waltber  &  Muencb,  for  appellant    Ba 
&  Erode,  for  respondent 

BLAND,  P.  J.  Plaintiff,  a  fraternal  benef 
dary  association,  on  September  12,  1886, 
sued  to  Michael  McFadden,  a  member  of  Hetl 
Lodge,  No.  10,  of  said  association,  a  benefit 
certificate  for  tbe  sum  of  |2,000,  payable  a| 
the  death  of  said  Michael  McFadden  to 
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Witt  Bridget    About  13  years  prior  to  bis 
deatb,  wblcb  occnrred  April  7,  1903,  Mlcbael 
droTe  his  wife  and  cblldren  from  bis  borne, 
aod  thereafter  lived  separate  from  bis  wife, 
msLking  hlB  borne  most  of  tbe  time  wltb  a 
Hurried  daughter,  mitll  aboat  tbe  month  of 
April,  1901.     After  this  time  be  was  taken 
rare  of  by  John  O'Malley,  father  of  appel- 
lant Mary  O'Malley.     Early  In  tbe  year  1901 
McFadden  sent  the  certificate  by  one  of  bis 
daughters  to  bis  wife,  with  a  message  to  ber 
to  the  effect  that  be  was  having  some  trouble 
with  some  gentlemen  who  owed  htm  money, 
and  that  If  anything  should  happen  to  him 
tbe  would  have  tbe  certificate  to  protect  her- 
self and  take  care  of  ber.    Tbe  evidence 
(bows  that  Bridget,  out  of  her  own  funds, 
paid    all    the    assessments    levied    against 
McFadden  by  the  society  until  about  January 
1,  1901,  and  that  she  offered  to  pay  assess- 
ments  after   January,    1901,   but  the   lodge 
officers  refused  to  accept  ber  tenders.    Tbe 
amoont    paid    by    ber    In    assessments    was 
sbown  to  be  about  f460.     In  Marcb,  or  early 
in  April,  1901,  tbe  evldraice  Is  that  Michael 
Mcl^dden   approached  John  O'Malley,  and 
represented   to  him  that  be  had   separated 
from  his  family  and  had  no  one  to  take  care 
of  him ;  that  be  was  too  old  to  work,  and 
that  If  something  was  not  done  be  would 
soon  have  to  go  to  the  poorbouse;  and  pro- 
posed to  Mr.  O'Malley  to  adopt  Mary  O'Mal- 
ley,  tbe  minor   daughter  of  John,    as   his 
daughter  and  heir,  and  designate  ber  as  the 
beneficiary    In   his   certificate  of    Insurance, 
if  John  O'Malley  would  take  care  of  blm  the 
balance  of  bis  days.    O'Malley '  assented  to 
the  propoeltlon,  and  thereafter,  to  wit,  April 
5, 1901,  wltb  the  Intent  of  designating  Mary 
O'Hall^  as  his  beneficiary,  McFadden  made 
tbe  following   affidavit:     "Tbe  undersigned, 
Michael   McFadden,  being  duly  sworn,  does 
depose  and  say  that  he  is  a  Workman  De- 
gree m«nber  in  good  standing  in  Meta  Lodge, 
No.  19,  located  at  St.  Louis,  state  of  Missouri ; 
that  the  number  of  his  beneficiary  certlfl- 
«ate  is  2S,609;  that  said  beneficiary  certif- 
icate is  payable  to  his  wife,  Bridget  McFad- 
den, and  was  issued  at  St.  Louis,  Mo.,  by  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen   of  Missouri,  on  the  12tb  day  of 
September,    1886.    The   undersigned   further 
deposes   and  says  that  the  said  beneficiary 
certificate  Is  not  in  his  jKMsesslon  or  under 
bis  control,  but  is  withheld  from  bim.    In 
cooseqaaice  of  the  said   detention  and   of 
withholding  beneficiary  certificate,  tbe  under- 
signed does  hereby  make  application  for  a 
duplicate  certificate,  which  he  asks  may  be 
issued  to  him  In  the  place  of  the  original 
tenefldary  certificate,  above  described,  and 
as  a  condition  necessary  to  the  issuance  of 
$aid  duplicate  tbe  undersigned  Michael  Mc- 
Fadden does  hereby  cancel  and  annul  said 
original  benefit  certificate  and  relinquish  all 
riefats,  benefits,  and  claims  that  may  at  any 
time  arise  either  to  blm  or  his  beneficiaries 
under  tbe  said  oritflaal  beneficiary  certificate 


described  at  tbe  outset,  and  directs  that  a 
new  benefit  certificate  be  Issued  to  blm  In 
which  payment  shall  be  made  to  Mary 
O'Malley,  bearing  relation  to  me  of  adopted 
daughter,  said  new  certificate  to  be,  when 
issued,  in  lieu  of  the  original,  which  there- 
fore shall  become  and  be  void."  And  on  the 
same  date  he  executed  and  acknowledged  tbe 
following  deed  of  adoption:  "Know  all  men 
by  these  presents,  that  I,  Mlcbael  McFadden, 
of  the  city  of  8t  Louis,  in  tbe  state  of  Mis- 
souri, for  good  and  valuable  consideration  to 
me  moving,  do  hereby  under  tbe  provisions 
of  chapter  90,  Revised  Statutes  of  Missouri 
of  1809,  adopt  Mary  O'Malley,  daughter  of 
John  and  Mary  O'Mall^,  of  the  said  city  of 
St.  Louis,  as  my  own  child,  ho'eby  granting 
unto  her  the  said  Mary  O'Malley,  all  the  rights 
and  privileges  which  she  might  or  could  en- 
Joy,  were  she  my  own  child,  and  all  tbe  rights 
conferred  upon  adopted  children  by  the  laws 
of  the  state  of  Missouri."  On  September 
16,  1901,  Mary  O'Malley  executed  the  fol- 
lowing promise  and  agreement:  "I  promise 
and  agree  with  my  father,  Mlcbael  McFad- 
den, that  I  will  from  this  time  forward  pay 
the  assessments  and  dues,  etc.,  which  shall 
be  payable  by  him  as  a  member  of  Meta 
Lodge  of  the  Ancient  Order  of  United  Work- 
men, •when  and  whenever  such  assessments, 
dues,  etc.,  become  payable  according  to  the 
laws  and  rules  of  said  United  Workmen. 
I  further  agree  to  pay  to  said  McFadden 
during  his  life  four  (4)  dollars  every  week 
such  payments  to  be  made  on  every  Satur- 
day. In  consideration  of  my  promises  as 
above,  said  McFaddoi  shall  cause  the  name 
of  the  beneficiary  named  In  bis  corticate 
of  membership  In  said  United  Workmen  to 
be  changed  so  that  I  shall  be  named  as  the 
beneficiary  therein.  And  If  I  fail  to  pay 
said  assessments,  dues,  etc.,  as  aforesaid, 
and  If  I  fall  to  pay  said  McFadden  said  sum 
of  four  (4)  dollars  every  week  as  aforesaid, 
then  I  shall  lose  all  my  title  as  said  benefi- 
ciary and  said  McFadden  shall  be  at  liberty 
to  change  the  name  of  the  beneficiary  In 
said  certificate  and  cause  tbe  name  of  some 
one  else  than  me  to  be  named  as  such  benefi- 
ciary In  said  certificate."  On  the  same  date 
Mlcbael  McFadden  made  his  will,  by  which 
he  disinherited  bis  wife  and  children,  and 
willed  tbe  proceeds  of  his  certificate  of  In- 
surance (bis  only  asset)  to  Mary  O'Malley, 
his  adopted  daughter,  and  designated  ber  as 
his  sole  beneficiary,  and  diirected  that  tbe 
insurance  be  paid  to  her  at  bis  death.  On 
the  presentation  of  McFadden's  affidavit 
of  April  6,  1901,  and  tbe  exhibition  of  the  ° 
deed  of  adoption  to  the  offlcors  of  the  super- 
ior lodge  of  the  association,  a  new  certifi- 
cate of  Insurance  of  the  same  number  as  the 
original  (No.  25,609)  was  on  August  2i, 
1901,  signed  by  Wm.  H.  Miller,  Grand  Master 
Workman,  and  Henry  W.  Meyer,  Grand  Re- 
corder, and  was  countersigned  by  the  Master 
Workman  and  Recorder  of  Meta  Lodg& 
sealed  with  the  seal  of  the  lodge,  and  !*£ 
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this  condition  was  delivered  to  Mr.  McFad- 
den.  In  the  new  certificate  Mary  O'Malley 
was  described  as  the  adopted  daughter  ol 
Michael  McFadden  and  was  named  as  his 
beneficiary.  The  eridenee  is  that  O'Malley 
paid  all  the  assessments  after  January, 
1901,  as  well  as  all  dues  claimed  by  the 
association  from  McFadden.  He  testified 
that  these  assessmenta  and  dues  and  hospi- 
tal and  medical  expenses  paid  out  by  him 
tor  Mr.  McFadden,  together  with  clothing 
and  money  furnished  him,  aggregated  about 
$950.  The  evidence  Is  that  Mary  O'Malley, 
after  her  adoption,  continued  to  reside  with 
her  mother  and  was  supported  and  maLa- 
tained  by  her  parents,  and  that  McFadden 
contributed  nothing  whatever  toward  her 
support 

The  laws  of  the  order  provide  that  mem- 
bers' children  by  legal  adoption  may  be 
designate  as  beneficiaries.  Law  No.  185 
of '  the  order,  concerning  the  Issuance  of 
duplicate  certificates,  is  as  follows:  "Dupli- 
cate Certificate.  When  a  beneficiary  certif- 
icate shall  be  lost  or  destroyed,  or  it  shall 
not  be  under  the  control  of  the  member  to 
whom  it  was  issued,  he  may  have  a  dupli- 
cate certificate  Issued,  if  he  so  desire,  upon 
making  affidavit  of  the  fact,  upon  a  form 
furnished  by  the  Orand  Recorder  and«  exe- 
cuting a  release  to  the  Grand  Lodge  of  all 
rights  and  benefits  under  the  original  certif- 
icate. The  same  rule  shall  apply  to  the  pay- 
ment of  beneficiaries  who  may  not  be 
able  to  produce  the  certificate,  and  as  a 
further  security  the  Orand  Master  Workman 
and  Grand  Recorder  may  require  such  other 
assurances,  releases,  or  Indemnity  as  may 
seem  to  the  Grand  Master  Workman, 
Grand  Recorder,  and  Finance  Committee 
necessary  for  the  protection  of  the  Grand 
r^iodge."  Concerning  the  change  of  name  of 
the  beneficiary,  law  No.  194  of  the  order 
reads  as  follows:  "Change  of  Beneficiary.  . 
Any  member  holding  a  beneficiary  certificate, 
desiring  at  any  time  to  make  a  new  direc- 
tion as  to  its  payment,  may  do  so  by  author- 
izing such  change  in  writing  on  the  badi  of 
bis  certificate  in  the  form  prescribed,  at- 
tested by  the  recorder,  with  the  seal  of  the 
lodge  attached,  and  by  payment  to  the  Orand 
Lodge  of  the  sum  of  fifty  cents,  but  no 
change  of  direction  shall  be  valid  or  have  any 
binding  force  or  effect  until  such  change 
shall  have  been  reported  to  the  Orand  Re- 
corder, the  old  certificate.  If  practicable, 
filed  with  him,  and  a  new  beneficiary  certif- 
icate Issued  thereon,  and  said  new  certificate 
shall  be  numbered  the  same  as  the  old  certif- 
icate: Provided,  however,  should  it  be  Im- 
practicable for  the  recorder  to  witness  the 
change  desired  by  the  member,  attestation 
may  be  made  by  a  notary  public  or  clerk  of 
a  court  of  record,  seal  to  be  attached  in 
attest" 

It  was  alleged  by  Mrs.  McFadden  that 
Michael  McFadden,  at  the  time  he  executed 
the  deed  of  adoption  and  made  the  aflSdavlt 


above  set  forth,  was  Insane.  This  allegatioa 
was  put  at  Issue  by  the  plea  of  Mary  O'Mal- 
ley, and  there  was  evidence  pro  and  con 
touching  the  sanity  of  Mr.  McFadden  at 
the  time  he  executed  said  documents.  The 
learned  trial  Judge  specially  found  that  Mc- 
Fadden was  sane,  and,  as  his  finding  is  sup- 
ported by  the  greater  weight  of  the  evidence, 
we  deem  It  unnecessary  to  further  notice 
this  Issue.  When  McFadden  died,  both  his 
widow  as  holder  of  the  original  certificate, 
and  Mary  O'Malley,  as  holder  of  the  new 
certificate  demanded  payment  of  the  asso- 
ciation. The  association  filed  its  bill  of 
Interpleader  in  the  St.  Lonis  circuit  court 
deposited  the  $2,000,  less  |103  allowed  it  as 
costs  and  attorney's  fees,  and  procured  an 
order  requiring  the  rival  claimants  to  Inter- 
plead for  the  fund,  and  was  discharged.  In 
compliance  with  the  order  to  interplead,  the 
rival  claimants  of  the  fund  appeared  in  court 
and  filed  their  respective  pleas,  and  the  is- 
sues made  up  thereby  were  submitted  to 
the  court,  who,  after  hearing  tlie  evidence, 
found  for  Bridget  McFadden,  and  awarded 
her  the  whole  of  the  fund.  To  this  award 
Mary  (VMalley  appealed  in  the  usnal  way. 

The  evidence  shows  that  Mr.  McFadden 
without  cause  turned  his  wife  out  of  doors 
about  13  years  prior  to  his  death  and  there- 
after wholly  abandoned  her;  that  in  April, 
1901,  for  no  cause,  he  turned  against  both 
his  wife  and  children,  and  being  old  and 
unable  to  work,  and  having  no  means,  he 
became  apprehensive  that  he  might  become 
a  public  charge.  To  avoid  the  humiliation  of 
becoming  an  inmate  of  the  poorhouae,  he 
approached  John  O'  Malley,  and  proposcid  to 
him  that  he  would  adopt  his  daughter  Mary 
as  his  daughter  and  heir,  and  designate  her 
as  beneficiary  in  his  certificate  of  insurance, 
if  O'Malley  would  pay  his  assessments,  and 
maintain  him  during  the  remainder  of  his 
life.  O'Malley  accepted  the  offer  and  car- 
ried out  the  agreement  A  deed  of  adoption 
was  executed,  and  a  new  certificate,  desig- 
nating Mary  O'Malley  as  beneficiary,  wa» 
issued  by  the  association. 

Section  1417,  Rev.  St  1889  (Acts  1897,  p. 
132),  provides  that  no  contract  between  a 
member  of  a  fraternal  beneficiary  associa- 
tion and  bis  beneficiary  that  the  beneflciary. 
or  any  person  for  him,  shall  pay  such  mem- 
ber's assessments  and  dues,  shall  give  the 
beneficiary  a  vested  right  in  such  certificate 
or  In  the  benefit  derived  therefrom,  or  de- 
prive the  member  of  the  right  to  cbange 
the  name  of  the  beneficiary  or  revoke  the  cer- 
tificate on  written  notice  to  the  association  In 
the  manner  and  form  provided  for  by  Its  by- 
laws. Under  the  provisions  of  this  section. 
Maty  O'Malley  acquired  no  vested  interest  in 
the  certificate  of  insurance  by  virtue  of  tbe 
contract  entered  Into  and  performed  by  het 
father,  John  O'Malley,  to  pay  McFadden'.i 
dues  and  assessments  and  to  maintain  him 
during  the  rest  of  bis  natural  life.  The  orl$: 
inal  contract  betweeq^^Mr.  JMcFadden    anc 
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the  asmdatlon  -wna  entered  into  prior  to  the 
passage  of  tbe  law  of  1807,  and,  as  that  law 
can  hare  no  retrospectlTe  operation  (section 
15,  BUI  of  aights),  the  Interest  of  Mrs.  Mc- 
fadden,  if  she  acquired  any,  either  In  law 
or  In  eqnltr,  was  not  affected  by  the  act  of 
1897,  bat  Is  gOTemed  by  tbe  law  as  it  stood 
prlw  to  tbe  enactment  of  section  1417,  snpra. 
The  original  certificate  of  insurance  was  is* 
raed  September  12,  1886,  Tbe  law  then  in 
lorce  ((dtapter  21,  art  10,  Rev.  St  1870)  nei- 
ther expressly  prohibited  nor  permitted  a 
member  of  a  fraternal  beneficiary 'society  to 
change  tbe  name  of  hia  beneficiary.  Section 
972  of  tbe  article,  tbe  only  section  defining 
the  powers  and  rights  of  these  associations, 
anthorlxed  them,  when  Incorporated  under 
the  proYialons  of  tbe  article,  to  provide  for 
tbe  relief  and  aid  of  tbe  families,  wives,  or- 
phans, and  other  dependents  of  their  deceas- 
ed members,  or  for  assisting  members  of 
sncb  societies  or  associations.  In  the  Re- 
vision of  1889,  tbls  section  as  amended  ap- 
pears as  section  2823,  and  provides  that  any 
benefldary,  under  a  certificate  Issued  by  any 
fraternal  beneficiary  association,  may  pay 
the  dues  and  asseesments  charged  against 
such  member  on  account  of  hia  membership. 
This  section  also  expressly  authorizes  tbe  is- 
snance  of  benefldary  certificates  for  the  ben- 
efit of  tbe  classes  it  names,  but  it  neither 
expressly  authorises  nor  prohibits  a  change 
of  name  of  the  beneficiary.  Section  2831, 
Rev.  St  1S89,  requires  that  every  corporation 
under  tbe  act,  induding  fraternal  benefit 
mdetles,  shall  make  by-laws  for  its  govern- 
ment and  support,  followed  by  a  proviso 
that  such  by-laws  shall  be  conformable  to 
its  cbarter.  and  shall  not  import  nor  limit 
any  provisions  thereof,  or  enlarge  its  focus. 
It  is  the  universal  law  that  a  beneficiary 
named  In  a  fraternal  benefit  certificate  has 
no  vested  interest  therein.  Masonic  Ben. 
Ass'n  V.  Bunch,  109  Mo.,  loc.  dt  579, 19  S.  W. 
25,  and  cases  dted;  Wells  v.  Mutual  Ben. 
Ass'n,  126  Mo.  637,  29  S.  W.  607 ;  Hofman  v. 
Grand  Lodge  B.  Ijl  F^  73  Mo.  App.  47 ;  Grand 
Lodge  A.  O.  U.  W.  T.  Reneau,  75  Mo.  App. 
402:  Sup.  Conndl  L.  of  H.  v.  Neldlet,  81  Mo. 
App.  506 :  Morton  v.  Royal  Tribe  of  Joseph, 
93  Mo.  Am>.  78:  C3arpenter  v.  Knapp,  101 
Iowa.  712;  70  N.  W.  764,  38  L.  R.  A,  128; 
Shlpman  v.  Protective  Ass'n,  174  N.  T.  398, 
67  N.  K.  88,  63  L.  R.  A.  847.  Tbe  designation 
of  tbe  beneficiary  in  a  certificate  issued  by  a 
fraternal  beneficiary  association  is  bat  a 
present  expression  of  tbe  member's  will, 
revocable  at  any  time,  and  unless  tbere  Is 
to  be  found,  either  in  the  laws  of  the  state 
where  tbe  association  was  incorporated,  or 
in  its  cbarter  or  by-laws,  or  in  the  terms  of 
tbe  certificate  itself,  some  provision  pro- 
hibiting or  restraining  tbe  right  of  the  mem- 
ber to  change  tbe  name  of  tbe  beneficiary, 
be  may  do  so  with  the  same  freedom  as  he 
may  change  the  name  of  a  legatee  in  his  will 
by  tbe  maUng  of  a  new  will  before  the  first 
one  tnkcs  effect;  provided  that,  where  tbe 


rules  and  regulations  of  the  association  pro- 
vide a  specific  method  of  changing  the  name 
of  the  beneficiary,  sacb  rules  and  regulations 
must  be  substantially  complied  with  in  order 
to  effect  a  new  designation.  The  laws  of 
tbe  assodatlon  read  in  evidence  expressly 
provide  for  the  making  of  a  new  designation. 
Tbe  questions  then  arise:  First,  whether 
or  not  Mrs.  McFadden  acquired  such  an  equi- 
ty in  the  original  certificate  as  to  estop  her 
husband  from  making  a  new  designation; 
and,  second,  if  she  did  not  acquire  such 
equity,  was  the  new  certificate  tbe  result 
of  a  valid  exercise  of  tbe  right  of  Mr.  Mc- 
Fadden to  change  the  name  of  his  benefici- 
ary? In  Smith  V.  Nat  Ben.  Society,  123  N. 
T.  186,  25  N.  B.  197,  9  L.  R.  A.  616,  it  was 
held  that  the  rule  that  a  member  of  a  bene- 
ficiary association  might  change  tbe  name 
of  bis  benefldary  without  tbe  consent  of  tbe 
benefldary  does  not  prevent  the  making  of 
a  contract  between  the  parties  by  which  a 
vested  interest  would  pass  to  tbe  designated 
benefldary,  which  will  comi)e]  the  society  to 
recognize  bim  as  tbe  one  entitled  to  the 
funds.  In  Maynard  v.  Vanderwerker  (Sup.) 
24  N.  Y.  Supp.  932,  it  was  held :  "Although 
ordinarily  tbe  designation  of  a  beneficiary  In 
the  certificate  of  a  member  of  a  fraternal 
benefldary  society  is  in  tbe  nature  of  an  in- 
choate or  unexecuted  gift  revocable  at  any 
time  by  tbe  donor,  such  member  may  by  con- 
tract with  tbe  benefldary,  by  the  terms  of 
which  the  latter  is  to  pay  tbe  assessments 
and  receive  tbe  benefits,  vest  an  Interest  In 
tbe  beneficiary  and  deprive  himself  of  the 
power  of  making  a  diange  in  the  designation 
of  the  beneficiary ;  and  where  such  contract 
has  been  performed  on  the  part  of  the  bene- 
ficiary, by  paying  the  assessments  levied, 
such  beneficiary  is  entitled  to  a  death  bene- 
fit as  against  a  third  person  whom  the  mem- 
ber has  attempted  to  substitute  as  benefici- 
ary." On  tbe  authority  of  tbls  case,  Bacon 
says :  "If,  under  an  agreement  with  a  mem- 
ber, the  benefldary  pays  the  assessments,  the 
latter  may  acquire  such  a  vested  right  which 
will  prevent  a  change."  Bacon  on  Ben.  Soc. 
&  life  Ins.  (3d  Ed.)  «  295.  And  in  Leaf  v. 
Leaf,  92  Ky.  167,  17  S.  W.  854,  K$4,  it  was 
held  that  where  the  wife,  to  whom  tbe  orig- 
inal certificate  was  issued,  kept  it  alive  by 
paying  the  Assessments  out  of  her  own 
fnnds,  and  surrendered  property  to  the  hus- 
band upon  tbe  faith  that  she  was  to  have 
tbe  fund,  sbe  acquired  a  superior  equity  to 
all  others,  which  could  not  t>e  defeated  by 
tbe  husband  by  making  a  new  designation 
according  to  tbe  by-laws  of  tbe  order.  In 
Jory  V.  Sup.  (Council  (Cal.)  38  Pac  624,  26  L. 
R.  A.  738,  45  Am.  St  Rep.  17,  it  was  ruled 
that  the  mere  payment  of  dues  and  assess- 
ments by  the  beneficiary  did  not  give  him  a 
vested  Interest  In  tbe  certificate.  There  Is 
no  evidence  of  any  agreement  between  Mc- 
Fadden and  his  wife  that  she  shotild  pay 
his  assessments,  or  that  she  surrendered  to 
bim  anything  of  value  in  consldepatlon  that 
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be  would  have  her  designated  as  his  benefld- 
ary.  All  that  appears  Is  that  she  paid  the 
assessments  and  that  early  in  the  year  1901 
he  sent  ber  the  certificate.  Granting  that 
froifi  these  facts  a  tacit  agreement  might  be 
Inferred  that  she  should  pay  the  assessments 
In  consideration  of  the  fact  that  he  would 
name  her  as  his  beneficiary,  under  the  ruling 
in  Masonic  Ben.  Assn.  t.  Bnnch,  109  Mo.  560, 
19  S.  W.  25,  wherein  it  was  held  that  the 
mere  payment  of  the  assessments  by  the 
beneficiary  under  an  agreement  with  the 
member  that  he  should  do  so  g&Y6  the 
beneficiary  no  such  equity  under  the  certifi- 
cate as  to  estop  the  member  from  making  a 
change  in  the  name  of  his  beneficiary,  we 
bold  that  Mrs.  McFadden,  by  paying  the 
assessments,  did  not  acquire  such  an  equity 
in  the  certificate  as  to  estop  her  husband 
from  exercising  his  right  to  make  a  new 
designation,  and  that  the  designation  of 
Mary  O'Malley  as  beneficiary  entitled  her 
to  the  fund,  provided  the  cliange  was  efFected 
in  substantial  compliance  with  the  regula- 
tions of  the  association. 

The  laws  of  the  order  provide  that  when 
a  beneficial  certificate  is  lost  or  destroyed, 
or  is  not  under  the  control  of  the  member 
or  his  beueficiary  after  bis  death,  be  may 
have  a  duplicate  certificate  issued,  upon 
making  afiidavit  to  the  facts,  and  by  ex- 
ecuting a  release  of  all  his  rights  and  ben- 
efits under  the  original  certificate.  The  affi- 
davit made  by  McFadden  was  in  compliance 
with  this  law  of  the  order,  and  entitled  him 
to  a  duplicate  certificate.  A  new  certificate 
was  issued  to  bim,  but  it  was  not  a  du- 
plicate of  the  original  one,  for  the  reason 
that  Mary  O'Malley  was  designated  as  bene- 
ficiary In  the  new  certificate,  whereas  Bridget 
McFadden  was  the  beneficiary  named  in  the 
original  certificate.  A  duplicate  has  t>een 
Judicially  defined  to  be  an  original  instru- 
ment reproduced — not  a  new  agreement,  but 
merely  written  evidence  of  the  lost  instru- 
ment to  take  its  place.  It  must  be  the  same 
In  all  other  respects  as  some  other  instru- 
ment from  which  it  is  Indlstln^lshable. 
State  ex  rel.  Graef  v.  Forest  Co.,  74  Wis. 
613,  43  N.  W.  531;  Bank  v.  Farnsworth 
(N.  D.)  72  N.  W.  901,  38  U  R.  A.  843: 
Missouri  Pac.  Ry.  Ck).  v.  Heidenheimer,  82 
Tex.  195,  17  S.  W.  608,  27  Am.  St.  Rep.  861 ; 
Nelson  v.  Blakey,  54  Ind.  29;  McCualg  v. 
City  Sav.  Bk.,  Ill  Mich.  356,  69  N.  W.  500. 
Law  No.  194  of  the  association  provides 
that  a  member  desiring  at  any  time  to  make 
a  new  designation  as  to  its  payment,  may 
do  so  by  authorizing  such  change  in  writ- 
ing on  the  back  of  the  certificate  in  the 
form  prescribed  and  attested  by  the  recorder 
with  the  seal  'of  the  lodge  attached,  to  be 
approved  by  the  grand  recorder,  the  old 
certificate,  if  possible,  to  be  filed  with  him, 
and  the  new  certificate  Issued  thereon.  The 
old  certificate  was  not  In  the  possession  of  Mc- 
Fadden, and  hence  he  could  not  comply  with 


the  strict  requirements  of  this  law.  But 
it  is  contended  by  appellant  that  the  spirit 
and  Intent  of  the  law  was  fully  complied 
with ;  that  it  would  have  been  a  useless 
ceremony  to  have  first  issued  a  duplicate 
certificate  to  McFadden,  and  then  for  blm 
to  have  authorized  the  change  of  his  bene- 
ficiary on  the  back  of  the  duplicate  cer- 
tificate, and  to  have  a  new  certificate  issued; 
that  substantially  all  tliis  was  accomplished 
by  McFadden's  affidavit  and  cancellation 
and  relinquishment  of  all  benefits  and  claims 
on  the  original  certificate.  These  laws  of 
the  ordw  were  made  primarily  for  the  bene- 
fit of  the  association,  to  prevent  imposition 
upon  it  and  a  conflict  of  claimantB,  and  as 
the  beneflclaiy  has  no  vested  rlgbta  In  the 
certificate  it  Is  competent  for  the  order  to 
waive  a  strict  compliance  of  such  regula- 
tions as  are  solely  for  its  own  protection. 
Bacon  on  Ben.  Soc.  (2d  Ed.)  430;  Grand 
Lodge  A.  O.  U.  W.  V.  Reneau,  76  Mo.  App. 
400;  Manning  v.  A.  O.  C.  W.,  86  E^y.  186, 
6  &   W.   383,   0  Am.    St   Rep.   270. 

The  main  question  is,  did  the  member 
succeed  in  expressing  his  Intention  to  change 
his  beneficiary  to  the  satisfaction  of  the 
society  and  in  substantial  compliance  with 
the  laws  of  the  order?  He  did  not  have 
the  original  cwtlflcate,  and  could  not  there- 
fore authorize  a  change  In  writing  on  the 
back  of  it,  nor  could  he  surrender  It  to 
the  grand  recorder;  but  he  did  authorize 
a  change  of  the  name  of  the  beneficiary 
In  writing,  and  be  effectually  relinquished 
all  claims  to  the  original  benefit  certificate. 
His  relinquistmient  was  as  eEFectual  as  if 
he  had  surrendered  the  certificate  with  tbe 
proper  indorsement  thereon  to  the  grand 
recorder.  He  did  all  that  was  In  his  power 
to  do  under  the  circumstances  to  make  a 
new  designation  and  to  relinquish  all  benefits 
of  tbe  original  certificate.  He  did  what  be 
bad  a  lawful  right  to  do,  and  what  the 
respondent  could  not  prevent  him  from  do- 
ing, and  which,  when  done,  deprived  Mrs. 
McFadden  of  no  vested  right  or  interest. 
What  he  did  was,  under  tbe  circumstances, 
In  strict  compliance  with  the  law;  of  tbe 
order.  Tbe  variation  from  tbe  forms  pre- 
scribed by  the  laws  of  the  order  was  made 
by  tbe  grand  officers  of  the  association, 
not  by  the  insured.  Under  these  circum- 
stances It  would  be  a  hard  ruling  to  hold 
that,  having  done  all  he  could  in  the  first 
Instance  to  designate  a  new  beneficiary,  all 
tbe  laws  of  the  order  required  bim  to  do, 
his  will  should  be  defeated  for  the  reason 
the  supreme  officers  of  the  order,  on  whom  ' 
be  had  a  right  to  rely  in  the  issuance  of  a 
new  certificate,  waived  a  strict  compliance  j 
with  one  of  the  rules  of  tbe  order. 

In  Labey  v.  Lahey  (N.  T.)  66  N.  B.  670.  61    | 
L.  R.  A.  795,  96  Am.  St.  Rep.  654,  following 
the  case  of  Supreme  Conclave,  etc.,  v.  Cap- 
pella  (a  0^  O  Fed.  1,  It  was  held  that: 
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"Tbe  general  role  that  tbe  Insured  is  bonnd 
to  make  such  change  of  beneficiary  in  tbe 
maimer  pointed  oat  by  the  policy  and  by- 
lam  of  the  association  Is  subject  to  three 
exceptions:    (1)  If   the   society   has   waived 
a  strict  compliance  with  its  own  rules,  and. 
In  pursuance  of  a   request  of  the  Insured 
to  change  his  beneficiary,  has  issued  a  new 
certificate,  tbe  original  beneficiary  will  not 
be  beard  to  complain   that  tbe  course  in- 
dicated by  the  regulations  was  not  pursued. 
(2)  If  it  be  b^ond  the  power  of  the  In- 
rored  to  comply  literally  with  the  regula- 
tions, a  court  of  equity  will  treat  the  change 
as  baring   been   legally   made.     (3)  If   the 
insured  has  pursued  the  course  pointed  out* 
by  the  laws   of   tbe   association,    and    has 
d(Hie  all  in  his  power  to  change  the  bene- 
ddaiy,    but  before   the   new    certificate   is 
actually   issued   he  dies,   a   court  of  equity 
Tin  treat  the  cerUflcate  as  harlng  been  ac- 
tually issued."    In  Isgrlgg  v.  Schooley,  126 
Ind.  96,   2S  N.   B.   151,   the  holder  of  the 
certificate  in  a  benefit  society,  the  by-laws 
of  which  required  that,  when  a  member  de- 
sired to  change  his  beneficiary,  be  should 
surrender  the  original  certificate.  It  appeared 
that  the    t>eneflclary   originally   named   had 
been  tbe  member's  wife,  who  had  abandoned 
him  and  refused  to  give  up  tbe  certificate. 
Tbe  insured  compiled  with  all  the  require- 
ments of  the  laws  of  the  ar6er  in  respect 
to  the  change  of  the   name  of  the   bene- 
fldaiy,  except  the  surrender  of  the  original 
:%rtiflcate,   and  assigned  Its  loss  as  an  ex- 
cuse, when   a  new   certificate   was   issued. 
After  tbe  death  of  the  member,  the  court 
held  that   the  acts  of  the  deceased   conHtl- 
tated   an    equitable    change    in    beneficiary. 
Xally   ▼.    Nally,  74   Ga.   689,   58   Am.    Rep. 
458:  Marsh  v.  Sup.  Oouncil,  149  Mass.  512, 
21  N.  B.  1070,  4  L.  B.  A.  382,  are  parallel 
cases:  and  this  doctrine  was  recognized  and 
followed  by  us  in  St  Louis  Police  Relief 
Ass'n  ▼.  Strode,  103  Mo.  App.  694,  77  S.  W. 
1091,  and   National  Amer.   Aas'n  v.   Kirgln, 
28  Mo.  App.  80.    In  Tltsworth  v.  Titsworth, 
«)  Kan.  571,  20  Pac.  213,  It  was  held  that: 
"Wh»e  the  association  issues  a  certificate 
or  changes  the  beneficiary  on  the  application 
of  a  member,  all  questions  as  to  whether 
it  was  done  or  not  in  accordance  with  the 
roles  and  regulations  is  concluded."    While 
this   case   seems   to  be   opposed   to   current 
authority,  it  serres  to  mark  the  distinction 
in  req>ect  to  the  obserratlon  of  the  regu- 
lations tbe  courts  have  drawn  between  cases 
vhere  a  new  certificate  designating  a  new 
beneficiary  bas  been  Issued,  and  the  cases 
where   tbe   member    has   made  application 
for  a  change  In  the  name  of  his  benefici- 
ary,  but   the  society   either   failed  to   act 
npon   tbe   application   or   refused  to  make 
the  diange.    In  the  former  class,  the  courts 
graerally  hold  that  a  nonobservance  of  such 
of  the  regulations  as  are  for  the  sole  pro- 
tection of  the  society   may  be  waived  by 


it,  and  that  it  tbe  eaaentlals  of  tbe  regu- 
lations have  been  substantially  compiled  with 
the  certificate  will  be  held  valid.  In  the 
latter  cases,  the  general  rule  seems  to  be 
that  tbe  member  must  have  complied  with 
tbe  regulations,  and  done  all  that  It  was 
In  bis  power  to  do  to  elTect  the  change, 
to  authorise  a  court  of  equity,  after  bis 
decease,  to  treat  the  change  as  having  been 
made. 

But  the  Kansas  City  Court  of  Appeals, 
in  Grand  Lodge  A.  O.  U.  W.  v.  Boss,  89 
Mo.  App.  621,  on  a  state  of  facts  not  dis- 
tinguishable from  the  facts  in  the  case  at 
bar,  held  that  the  substitution  of  the  new 
beneficiary  was  ineffectual,  and  awarded 
the  fund  to  the  beneficiary  named  in  the 
original  certificate.  In  support  of  this  rul- 
ing, the  court  cited  Coleman  v.  Knights  of 
Honor,  18  Mo.  App.  189  and  Head  v.  Sup. 
Council  etc.,  64  Mo.  App.  212.  In  the  Cole- 
man Case  the  member  gave  the  society  a 
written  notice  of  his  desire  to  change  the 
name  of  his  boieflclary.  The  society  took 
no  action  on  this  notice,  and  issued  no  cer- 
tificate. On  the  death  of  tbe  member,  tbe 
society  paid  the  fund  to  the  beneficiary 
named  In  the  original  certificate.  Suit  was 
brought  by  Coleman,  claiming  to  be  entitled 
to  the  fund  as  assignee  of  the  original  cer- 
tificate. The  society  had  adopted  specific 
rules  and  regulations  in  respect  to  the  des- 
ignation of  a  new  beneficiary,  none  of  which 
were  complied  with,  and  the  court  very  prop- 
erly held  tbe  attempted  assignment  of  the 
benefit  certificate  was  of  no  effect  In  the 
Head  Case  the  by-laws  of  the  order  pro- 
vided: "Sec.  162.  Every  member,  at  his  In- 
itiation into  the  order,  shall  have  a  benefit 
certificate  Issued  to  him.  Bach  member  may 
enter  upon  his  application  the  name  or  names 
of  the  members  of  his  family,  or  those  to 
whom  he  desires  the  benefit  paid,  and  they 
shall  be  entered  in  the  benefit  certificate 
according  to  said  direction.  A  member  may 
at  any  time,  when  In  good  standing,  cbange 
his  beneficiary  upon  complying  with  the  re- 
quirements hereinafter  provided,  and  upon 
surrender  of  his  benefit  certificate  and  pay- 
ment of  a  fee  of  fifty  cents.  Brothers  de- 
siring a  change  of  beneficiary  shall  make  ap- 
plication to  the  branch  for  its  consent  to 
the  change,  which  application  shall  Be  in. 
writing,  and  read  at  a  regular  meeting  of 
tbe  branch,  and  deferred  for  branch  action 
to  the  next  regular  meeting,  when,  if  three- 
fourths  of  those  present  approve  of  the 
change  as  requested,  the  change  shall  be 
made  by  the  supreme  secretary,  upon  the  re- 
ceipt of  the  benefit  certificate  and  a  fee 
of  50  cents,  accompanied  by  a  certified  copy 
of  the  branch  action  on  said  application : 
Provided  that  by  the  unanimous  consent  of 
the  meeting  at  which  the  application  for 
a  change  Is  first  read,  action  may  be  bad 
at  said  meeting."  The  application  of  Ryan, 
the  member,  on  which  the  mew  certificate 
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was  Issned  waa  as  follows:  "St.  Lonis,  Feb- 
ruary 8,  1894.  To  the  Supreme  Secretary, 
Catholic  Knights  of  America — ^Dear  Sir:  I 
hereby  request  that  my  benefit  certificate 
In  your  ord»  be  changed  from  my  wife, 
Mary  Ryan,  who  Is  dead,  to  John  J.  Head, 
pastor  of  the  Annunciation  Church,  St  Louis, 
Mo.  I  am  a  member  in  good  standing  of 
Branch   92,   Catholic   Knights   of   America. 

hli 

William    X    Ryan.        Witnees:      James  J. 

mark 

Brady.  Wm.  Lawson."  On  this  state  of 
facts,  the  court  said:  "It  is  obvious  that 
the  method  adopted  by  plaintiff  and  Ryan 
to  effect  a  change  of  beneficiaries  was  in 
no  respect  a  compliance  with  section  162, 
supra,  of  the  by-laws.  No  application  was 
made  to  the  branch  lodge,  and  no  notice 
was  given  to  It  or  to  defendant  of  the  desired 
change.  Counsel  for  plaintiff  concedes  this." 
Neither  of  these  cases  are  authority  for 
the  ruling  in  the  Ross  Case,  and  it  seems 
to  us  that  the  Ross  Case  is  out  of  line 
with  the  best  considered  cases  of  this  and 
other   jurisdictions.    Authorities   supra. 

We  think  that  Mr.  McFadden  sabstantlally 
complied  with  the  regulations  of  the  associa- 
tion, proTldlng  for  a  change  In  the  name  of 
his  beneficiary,  and  that  the  oflScers  of  the  as- 
sociation in  issuing  the  new  certificate,  violat- 
ed no  rule  or  law  of  the  association,  and  we 
think  the  new  certificate,  when  issued,  became 
an  effective  and  binding  contract,  and  that 
Mr.  McFadden  and  the  association,  being  the 
only  persons  who  had  any  vested  Interest 
therein,  had  the  right  to  waive  a  mere  for- 
mality. But  we  do  not  think  that  Bridget 
McFadden  should  be  turned  out  of  court 
without  any  relief.  With  her  own  means 
she  kept  the  insurance  alive  for  12  or  13  years 
by  paying  the  assessments  thereon,  and  It 
would  be  a  gross  Injustice  not  to  reimburse 
her  out  of  the  fund  for  the  money  thus  ex- 
pended. On  principles  of  equity  she  Is  en- 
titled to  so  much  of  the  fund  as  will  make 
her  whole.  Leaf  v.  Leaf,  17  S.  W.  354,  854, 
13  Ky.  Law  Rep.  47. 

Our  conclusion  Is  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  the 
cause  remanded,  with  directions  that  out  of 
the  fund  paid  into  court  the  court  award 
Bridget  McFadden  a  sum  sufficient  to  reim- 
burse her  for  all  assessments  and  dues  paid 
by  ber  to  the  association,  together  with  6  per 
cent.  Interest  thereon  from  the  date  the  fund 
was  paid  into  court,  and  that  the  court  award 
to  Mary  O'Malley  the  balance  of  said  fund; 
each  party  to  pay  one-half  of  the  costs  that 
have  accrued  or  may  accrue  In  the  circuit 
court.  For  the  reason  this  opinion  Is  In  con- 
flict with  the  case  of  Grand  Lodge  A.  O.  U. 
W.  V.  Ross,  the  case  is  certified  to  the  Su- 
preme Court  for  final  adjudication. 

OOODB  and  NORTON!,  JJ..  concur. 


BTATB  ex  Inf.   RIOHBSON  t.  CUMMINS 

et  al..  School  Directors. 
(St  lionls  Conrt  of  Appeals.    Missouri.    Jane 
19,  1905.) 

SCHOOI.    DlBTBICT— Division— ABBITBATIOII— 

Deoibioh— Rf.cosd. 
Rev.  St  1899,  S  9742,  with  reference  to  the 
formation  of  new  school  districts,  declares  that 
if  the  assent  of  the  portions  of  district  to  be 
divided  be  not  given,  the  matter  may  be  re- 
ferred to  the  county  commissioner,  and  on  ap- 
peal may  be  submitted  to  a  board  of  arbitra- 
tors, which  board  is  required  to  render  a  deci- 
sion which  shall  conform  to  the  proposition 
contained  in  the  notice  and  voted  on  at  the 
annual  meeting,  and  the  county  commissioner 
is  then  required  to  transmit  the  decision  to  the 
various  clerks  of  the  districts  interested  and  to 
the  clerk  of  the  district  divided,  who  is  required 
to  enter  the  same  on  his  records,  etc  Held, 
that  such  section  Impliedly  required  the  judg- 
ment of  the  board  of  arbitration  to  be  reduced 
to  writing,  signed  by  its  members,  and  filed;  so 
that,  where  no  formal  decision  was  written  or 
filed  in  favor  of  the  division,  no  new  district 
was  thereby  created. 

Quo  warranto  by  the  state,  on  the  In- 
formation of  Charles  H.  Richeson,  against 
Willis  Cummins  and  others,  to  oust  respond- 
ents from  their  oflJce  as  district  school 
directors.    Writ   granted. 

Edward  T.  Bversole,  for  informant  B.  M. 
Dearlng  and  W.  B.  Fisse,  for  respondents. 

BLAND.  P.  J.    Prior  to  April,  1905,  School 
District  No.  3,  township  38,  range  3  east,  in 
Washington  county.  Mo.,  was  composed  of 
the  foUowtng  territory :     Fractional  sections 
10,  11,  and  12,  and  section  18,  and  fractional 
sections  14  and  16,  and  section  16,  all  in  town- 
ship 38,  range  3  east    At  the  annual  April 
school  election  In  1905,  held  by  the  voters  in 
said  district,  a  proposition  to  divide  said  dis- 
trict and  create  a  new  one,  to  be  known  as 
"District  No.  4,  Township  38,  Range  3  East" 
out  of   the   following  territory:    Fractional 
sections  1,  2,  12,  14.  and  16,  and  all  of  sec- 
tion 13,  In  said  township  38,  range  3  Bast — 
was  voted  upon.    Forty-two  votes  were  cast 
in  favor  of  the  proposition,  and  .56  votes 
against  it    The  majority  of  the  votes  cast 
at  the  election  being  against  the  proposition, 
an  appeal  was  taken  to  the  county  school 
commissioner,   John    W.    Houston,    who.    In 
pursuance  of  the  statute  in  such  case  made 
and  provided,  selected  Richard  Adams,  Bur- 
well  Fox,  G.   G.  Patton,  and  Andrew  Mc- 
Clure  as  arbitrators,  to  form,  with  himself,  a 
board  of  arbitration  to  hear  and  determine 
said  appeal.    The  board  met  in  due  time. 
The  parties  in  interest  appeared  before  It. 
and  it  is  alleged  in  the  return  to  the  writ  of 
quo  warranto  that  the  arbitrators  heard  tbe 
appeal  and  decided  the  same  in  favor  of  tbe 
proposed  division,  and  notified  the  clerk  of 
the  district  of  their  action.    Thereafter,  and 
within  the  time  prescribed  by  the  statute, 
the  respondents  were  duly  selected  as  dlreet- 
ors  of  tbe  new  district  and  entered  upon 
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the  dlKharge  of  their  dnUee  as  sach.  The 
proGecntlng  attotney  of  Washington  county 
sued  out  of  this  conrt  a  writ  of  quo  warranto 
to  oust  the  respondenta  from  their  office. 

The  petition  for  the  writ  attacks  the  legal- 
ity and  anffldency  of  the  organization  or  In- 
corporation of  the  new  district  on  several 
groanda.  We  deem  it  unnecessary  to  notice 
more  than  one  of  such  grounds.  It  is  alleged 
that  the  board  of  arbitrators  failed  to  make 
any  award.  If  the  board  did  make  an  award, 
it  failed  to  reduce  It  to  writing  and  sign  it,  and 
the  county  school  commissioner  has  not  trans- 
mitted any  award  to  the  clerks  of  the 
school  districts,  as  required  by  section  9742, 
Rer.  St.  1899.  What  seems  to  have  been  in- 
tended by  him  as  a  notification  of  the  action 
of  the  board  of  arbitrators,  if  it  did  act, 
was  the  following  unofficial  letter  addressed 
to  Fred  Tebo,  who  was  and  is  clerk  of  Dis- 
trict No.  3.  The  letter  Is  as  follows :  "Iron- 
dale,  MO.,  April  IS,  1906.  Mr.  Fred  Tebo, 
Cadet,  Mo. — Dear  Sir:  The  board  of  arbi- 
tration which  I  appointed  to  hear  and  deter- 
mine the  question  of  division  of  your  district 
decided  In  favor  of  the  petitlonera  Notify 
the  county  clerk  of  said  division.  Respect- 
hilly.  J.  W.  Houston." 

Section  9142,  supra,  requires  the  board  of 
arbitrators  to  rmder  a  decision,  and  requires 
the  county  school  commissioner  to  transmit 
the  decision  to  the  clerk  of  the  district  divid- 
ed, and  the  clerk  is  required  to  enter  the 
decision  upon  the  records  of  the  district.  In 
School  District  No.  86  t.  Hodgln.  180  Mo., 
loc  dt.  70,  79  8.  W.  148,  the  court,  in  respect 
to  the  formation  of  new  districts,  on  appeal 
to  tbe  county  school  commissioner,  said: 
"The  only  evidence  of  the  formation  and 
creation  of  a  new  school  district  in  this  state, 
when  it  has  been  done,  as  in  the  case  of 
plaintiff  district,  out  of  parts  of  two  or  more 
old  contiguous  districts,  by  the  action  of  the 
county  school  commissioner  and  the  board 
of  arbitration  called  to  his  assistance,  is 
that  a  decision  to  so  form  the  new  district 
is  made  and  determined,  and  thereafter  the 
commlsslmier,  on  or  before  the  last  day  of 
tbe  following  April  of  that  year,  transmits 
the  decision  to  the  clerks  of  ^e  various 
school  districts  interested  or  affected  by  the 
formation  of  the  new  district,  and  that  said 
clerks  enter  the  same  upon  the  records  of 
their  respective  dlstricta  This  may  be 
thought  a  rather  vague  and  uncertain  evi- 
dence ot  the  corporate  existence  of  so  import- 
ant a  inibUc  body  as  a  school  district,  but  the 
statute  has  not  provided  nor  required  any- 
thing more  deflnita  and  formal  by  way  of  an 
announcement  of  its  formation  and  creation, 
or  as  a  record  evidence  of  its  right  to  contin- 
ued existence  as  a  corporation,  and  as  such 
the  citixens  and  the  courts  must  recognize  it, 
ontil  its  life  and  authority  has  been  assail- 
ed and  overthrown  by  the  state  in  a  direct 
proceeding  by  quo  warranto  to  accomplish 
that  purpose."  In  State  ex  rel.  v.  Denny, 
94  Mo.  App,  lot  dt  660,  72  S.  W.  467,  we 


held  that  it  should  somewhere  and  somehow 
appear  from  the  proceedings  of  tbe  board  ot 
arbitration  that  It  met  and  considered  the 
matter  submitted  by  tbe  appeal  to  it  and  that 
it  arrived  at  a  decision.  "An  award  Is  a 
Judgment  formed  and  pronounced."  Hoff  v. 
Taylor,  5  N.  J.  Law,  829.  And  the  section  of 
the  statute  (9742)  tmder  which  the  board  of 
arbitration  was  called  into  existence  by  Im- 
plication requires  the  Judgment  to  be  reduced 
to  writing  and  signed  by  the  members  of  the 
board  of  arbitration.  This  Judgment  of  the 
board  of  arbitration  creating  a  new  district, 
when  filed  with  the  clerk  of  the  proper  dis- 
trict or  districts,  constitutes  the  charter  of 
the  new  district  and  the  sole  evidence  of  its 
corporate  existence. 

Nothing  of  the  kind  was  done  in  respect  to 
the  formation  of  District  No.  4.  Therefore  it 
Is  without  a  charter,  and  without  any  legal 
evidence  whatever  of  incorporation.  Where- 
fore it  is  considered  by  the  court  that  the 
respondents  be,  and  they  are  hereby,  ousted 
ot  their  office  of  directors  of  School  District 
No.  4,  township  38,  range  3  east  and  said 
district  is  declared  to  be  without  legal  forma- 
tion, and  is  prohibited  from  exerdsing  the 
functions  of  a  public  school  district  All 
concur. 


KLEIN  T.  MISSOURI  PAC.  RT.  CO. 

(St  Louis  0>urt  of  Appeals.    Missouri.    June 

1,  1905.) 

Municipal  CospoaATiONS  —  Obossino  Gates 
— Stbesi  Obstbuctions— Ihjubies  to  Tbav- 

ELEBS. 

Where  railroad  crossing  gates  and  the 
boxes  containing  the  machinery  to  operate  the 
same  were  located  in  a  street  by  permission 
and  under  the  direction  of  the  city,  and  con- 
stituted a  lawful  strocture  within  the  street, 
the  railroad  company  was  not  liable  tor  in- 
juries to  a  fireman  caused  by  the  fire  engine 
on  which  he  was  riding  in  going  to  fire  being 
driven  against  the  same. 

Appeal    from    St    Louis    <arcnlt   Court; 
Franklin  Ferrlss,  Judge. 

Actiop  by  Jacob  Klein  against  the  Missouri 
Pacific  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Rehearing  denied  September  80, 1905. 

GOODE,  J.  Poplar  street  in  the  dty  of 
St  Louis,  runs  east  and  west  and  Broad- 
way north  and  south.  The  Missouri  PaclQc 
Railway  Company  has  Its  track  on  Poplar 
street  and  at  tbe  intersection  of  that  street 
and  Broadway  had  constructed,  prior  to  the 
accident  to  be  described,  crossing  gates,  to 
prevent  vebldes  from  driving  on  tbe  rail- 
way track  when  a  train  was  approaching. 
These  gates  consisted  of  bars  stretched 
across  Broadway,  which  opened  automat- 
ically to  a  perpendicular  position  when  the 
track  was  clear,  and  dropped  across  the 
street  when  there  was  danger.  The  machin- 
ery to  operate  the  bars  was  in  boxes  about 
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2  feet  square,  bnllt  on  either  side  of  the 
street  2  feet  from  the  curb;  that  Is  to  say, 
the  boxes  stood  about  4  feet  inside  the  drlve- 
way,  which  seems  to  have  been  some  50  feet 
wide  at  the  point,  so  there  was  a  space  for 
driving  between  the  boxes  of  abont  S9  feet. 
Around  the  boxes  were  wheel  gnards,  com- 
posed of  Iron  rails  fastened  to  the  ground, 
and  standing  out  a  foot  or  so  from  the  boxes, 
the  purpose  of  which  was  to  prevent  vehicles 
from  striking  the  boxes.  The  sidewalks  on 
Broadway,  as  near  as  we  can  tell,  are  IB 
feet  wide.  Plaintiff  Jacob  Klein  was  a  mem- 
ber of  the  fire  department  of  the  city  of  St 
Louis  In  1900,  and  was  foreman  of  engine 
No.  15.  The  engine  house  where  that  engine 
was  kept  was  a  short  distance  north  of  the 
Intersection  of  Broadway  and  Poplar  streets, 
but  so  near  that  the  north  crossing  gate  and 
Its  appliances  were  in  full  view.  Klein  was 
familiar  with  the  gate  and  its  construction 
from  passing  there  frequently,  as  was 
George  Selbert,  his  companion  on  the  engine 
at  the  time  of  the  accident.  Selbert  was  the 
driver  of  engine  No.  IS.  On  the  night  of 
May  U,  1900,  about  S  o'clock,  an  alarm  of 
fire  was  sounded,  and  the  trucks  and  engine 
In  the  engine  house  aforesaid  were  hurriedly 
bitched  and  started  to  the  fire.  Among  them 
engine  No.  16  started,  veith  Selbert  driving, 
Klein  on  the  seat  beside  him,  and  Lanham, 
the  engine  stoker,  on  the  rear  of  the  engine. 
When  they  emerged  from  the  engine  house, 
Selbert  di1>ve  across  to  the  east  side  of 
Broadway  to  let  a  hose  truck  pass,  and  then 
turned  again  to  the  west  side  and  drove 
south  rapidly.  The  right  front  hub  of  the 
engine  collided  with  the  west  box  at  the 
crossing  gate,  harllng  Selbert  and  Klein 
from  the  seat  to  the  granitoid  pavement  of 
the  street,  killing  Selbert  Instantly  and  se- 
verely injuring  Klein. 

This  action  was  instituted  to  recover  dam- 
ages for  the  injuries  sustained  by  Klein,  on 
the  ground  that  the  railway  company  was 
negligent  In  constructing  and  maintaining 
the  wheel  guards  and  boxes  In  the  street, 
and  not  properly  Ilgihtlng  them.  The  wheel 
guards  were  two  feet  and  six  inches  in 
height,  and  are  alleged  to  have  been  a  dan- 
gerous obstruction.  Negligence  is  also  al- 
leged In  failing  to  keep  lights  on  the  ob- 
struction to  warn  persons  of  their  presence. 
The  petition  alleges  that,  while  the  engine 
was  being  carefully  driven  by  Selbert,  it 
collided  with  the  iron  bars  or  gates,  with 
the  sericAis  results  mentioned.    The  answer 


avers  that  the  crossing  gate  and  fbe  strac- 
tnres  connected  with  it  were  btdlt  in  the 
street  prior  to  the  time  of  the  accident  by 
the  permission  of  the  city  of  St  Louis,  and 
under  its  direction  and  supervision;  that 
the  crossing  gate  was  a  standard  one  in  all 
respects,  and  was  duly  approved  by  the 
board  of  public  improvements  and  the  street 
commissioner  of  the  city  of  St  Lonls;  that 
it  was  a  lawful  structure,  and  was  lawfully 
in  the  street  The  answer  further  avera 
that  George  Selbert,  the  driver  of  the  en- 
gine, was  under  the  direction  and  control  of 
the  plaintiff,  and  whatever  injury  plaintUT 
sustained  was  the  result  of  bis  or  Seiberf  s 
carelessness.  There  was  evidence  to  prove 
that  the  engine  was  driven  carefully  at  the 
time,  considering  the  fact  that  it  was  has- 
tening to  a  flre  and  the  corps  of  firemen  in 
charge  of  It  were  required  by  the  regnla- 
tlons  of  the  flre  department  to  get  to  the 
fire  as  quickly  as  possible.  The  evidence 
showed  that  the  dty  of  St  Louis  compels 
railway  crossings  to  be  guarded  by  cross- 
ing gates,  and  that  the  city  granted  per- 
mission to  the  defendant  company  to  pat 
in  the  gate  In  question  and  to  locate  the 
boxes  on  the  driveway  of  the  street  at  the 
point  where  they  were  built  •  An  electric 
arc  light  was  suspended  above  the  crossing. 
There  was  a  testimony  that  it  illuminated  the 
street  brilliantly  where  the  light  fell,  bnt  the 
hood  or  shade  above  it  caused  a  deep  shadow 
to  fall  over  the  space  within  range  of  tbe 
light's  radiance,  from  which  the  shade  ex- 
eluded  the  rays,  and  that  the  shadow  in- 
creased as  tbe  night  waned  on  account  of 
the  shortening  of  the  carbon.  The  lamp 
was  put  in  by  the  city,  and  was  a  part  of 
the  city's  system  of  street  illumination.  A. 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  12,600.  Motion  for  new  trial  was 
filed  by  defendant,  overruled,  exception  sav- 
ed, and  the  cause  appealed  to  this  court 

The  case  of  Ida  Selbert  against  the  Mis- 
souri Pacific  BalTway  Oompany  (recently  de- 
cided by  the  Supreme  Court)  87  8.  W.  905. 
was  instituted  by  the  widow  of  Selbert,  the 
driver  of  the  engine,  to  recover  damages 
for  the  death  of  her  husband.  In  that  case 
it  was  ruled  by  the  Supreme  Court  that  tbe 
crossing  gate  was  a  lawful  structure  and 
there  was  no  liability  on  the  part  of  the  de- 
fendant for  the  accident  As  the  facts  were 
the  same  as  in  the  present  case,  it  results 
that  this  Judgment  must  be  reversed.  It  Is 
so  ordered.    All  concur. 
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GLADISH  T.  BRIDOEFORD  et  al. 

(BConsaa  City  Gonrt  of  Appeals.    Missouri. 

Jnne  26,  1906.) 

L  UoHOPOLIXa— CiOIIBINATION   IN   Restbaiht 
or  TBA.de COKHEBCIAL  EXCHANGES. 

Defendant  live  stock  exchange  was  es- 
tablished to  promote  the  interests  of  its  memr 
ben  in  the  live  stodi  trade  at  certain  stodc- 
yards,  together  with  uniformity  in  custom  and 
nsage,    and   to    inculcate   and   enforce   correct 

Erindples  in  the  transaction  of  business.  Its 
T-laws  also  required  all  members  to  faithfully 
perform  all  business  obligations  with  fellow 
members  and  others,  and  provided  for  expulsion 
of  members  guilty  of  misconduct,  and  that  no 
members  should  do  business  with  a  suspended 
or  expelled  member.  Held,  that  the  associa- 
tion was  not  an  illegal  combination  in  restraint 
of  trade,  within  Rev.  St  1899,  |  8978,  pro- 
liibiting  persons  engaged  in  selling  any  article 
of  commeroe  from  entering  into  any  under- 
standing to  limit  oompetitfon  by  refusing  to 
bay  or  sell  from  or  to  another  person,  etc. 
2.  IwjtTHcnoiT  —  BoTcorr  —  Exfulsion  fbov 

COVVKBCXAL  EXCRANQB. 

Where  a  member  of  a  voluntary  assocla- 
ticHi,  organised  to  promote  the  welfare  of  deal- 
ers in  live  stock  in  a  certain  place,  wss  expelled 
from  the  association  for  misconduct,  he  was  not 
ratitled  to  an  injunction  to  restrain  the  as- 
sociation and  its  members  from  refusing  to 
bsve  further  dealings  with  him,  as  provided  by 
the  association's  by-laws,  on  the  ground  that 
sach  refusal  constituted  an  illq;al  boycott. 

Appeal  from  Circnlt  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Suit  by  John  J.  Qladtsb  against  C.  O. 
Bridgeford  and  others.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Rehearing  doiled  October  2,  1905. 

A  F.  Smith,  Boyla  &  Onthrie,  and  Frank 
Hagerman,  for  appellants.  Lathropv  Mor- 
row, Fox  &  Moore  and  Ollmore  &  Brown, 
tor  respondoit 

BROADDTJS,  P.  3.  This  is  a  proceeding 
by  Injuncticm  against  the  defendants,  who 
represent  the  Kansas  City  TAve  Stodc  Ex- 
diange,  a  voluntary  organization  located  and 
doing  business  at  Kansas  City,  Mo.  The 
plaintiff,  who  was  a  member  of  the  said  ex- 
change, while  engaged  in  the  live  stock  com- 
mission business,  was  intrusted  with  money 
by  a  customer  to  purchase  a  car  load  of 
cnlvea  Plaintiff  bought  the  calves  and  gave 
his  check  to  the  seller  for  the  purchase  price, 
which  the  drawee  refused  to  honor  for  want 
of  fnnds.  The  vendor  of  the  cattle,  not  hav- 
ing received  the  purchase  price,  sued  In  re- 
plevin and  recovered  back  the  cattle,  and 
the  customer  lost  his  money.  Plaintiff  at 
tbe  time  was  insolvent,  and  his  affairs  were 
thrown  into  bankruptcy.  Some  time  after 
his  failure  charges  were  preferred  against 
plaintiff  for  his  conduct  with  his  said  cus- 
toms, upon  which  charges  he  was  tried  be- 
fori>  tbe  board  of  directors  of  the  exchange 
for  uncommercial  conduct  He  was  found 
guilty  and  expelled  from  the  organization. 
Upon  lila  eoEpalsioD  the  secretaiy  of  the  ex- 


diange  Issued  a  notice,  which  was  posted 
upon  tbe  public  blackboard  used  for  notices 
to  members  of  the  exchange.  This  notice 
read  as  follows:  "Your  attention  is  respect- 
fully called  to  the  agreement  signed  by  you 
that  yon  will  have  no  business  dealings  or 
relations  with  a  person  who  has  been  ex- 
pelled from  this  association  because  of  a 
violation  of  any  of  the  provisions  of  the 
constitution,  rules,  or  by-laws  of  the  ex- 
change, after  notice  of  sncb  expulsion  has 
been  received  by  you.  Section  2  of  rule  10." 
The  rule  reads  as  follows:  "Sec.  2.  No 
member  of  this  exchange  shall  have  any 
business  dealings  or  relations  with  a  person 
who  Is  under  suspension  from  membership, 
or  who  has  been  expelled  therefrom,  because 
of  a  violation  of  any  of  the  provisions  of 
the  constitution,  rules,  or  by-laws  of  the  as- 
sociation, titter  notice  of  such  suspension  or 
expulsion  shall  have  been  issued  by  the  secre- 
tary." It  was  in  evidence  after  service  of 
said  notice  the  members  of  the  exchange 
refused  to  do  business  with  the  plaintiff 
as  a  live  stock  commission  dealer.  Since 
the  service  of  the  injunction  some  of  the 
members  have  resumed  business  relations 
with  plaintiff.  After  the  restraining  order 
was  dissolved,  and  said  members  learned 
of  the  fact,  they  again  ceased  to  do  business 
with  him.  Upon  final  hearing  the  court 
granted  plalntlfTs  prayer  for  relief  and  gave 
Judgment  for  Injunction.  The  object  of  the 
proceeding  is  to  restrain  defendants,  repre- 
senting said  association,  forever  from  en- 
forcing the  order  made  by  defendant  requir- 
ing members  of  the  exchange  to  have  no 
further  dealings  with  plaintiff,  and  restrain- 
ing them  from  inflicting  any  penalties  of 
any  kind  or  nature  whatsoever  upon  the  said 
exchange  members  who  may  disobey  said 
order. 

The  plaintiff  primarily  contends  that  the 
said  exchange  is  an  unlawful  combination. 
If  this  is  true,  it  necessarily  follows  that 
the  Judgment  of  the  court  was  proper,  be- 
cause its  effect  is  to  restrain  defendants 
from  doing  an  unlawful  and  wrongful  act 
to  the  prejudice  of  the  plaintiff.  The  effect 
of  such  a  holding  would  be  to  put  the  brand 
of  outlawry  upon  the  exchange  and  to  de- 
stroy it  as  a  business  organization.  In  order 
to  determine  this  question  It  becomes  neces- 
sary to  inquire  into  the  nature  of  its  organi- 
eatlon  and  its  purposes.  We  quote  from  the 
constitution  and  by-laws  of  the  association, 
viz.:  "The  objects  of  this  association  are: 
To  establish  and  maintain  a  commercial  ex- 
change, not  for  pecuniary  gain  or  profit,  but 
to  promote  and  protect  all  Interests  concern- 
ed In  the  purchase  and  sale  of  live  stock  at 
the  Kansas  City  Stockyards;  to  promote 
uniformity  in  custom  and  usage  at  said  mar- 
ket; to  inculcate  and  enforce  correct  and 
high  moral  principles  In  the  transacOon 
of   business;  to   Inspire  confidence  la  the 
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methods  and  Integrity  of  Its  members;  to 
provide  facilities  for  the  orderly  and  proper 
conduct  of  bnslness ;  to  facilitate  the  speedy 
and  equitable  adjustment  of  disputes;  and, 
generally,  to  promote  the  welfare  of  the  Kan- 
sas City  market."  Section  1,  among  other 
things,  provides  that  any  person  admitted 
to  the  privileges  of  the  association  "shall 
promptly  and  faithfully  comply  with  and 
fulfill  all  bnslness  obligations  Into  which  he 
may  enter,  either  with  fellow  members  or 
with  other  parties.  •  •  •"  Section  2  pro- 
vides for  "trial,  suspension,  or  expulsion  of 
any  member  who  has  been  found  guilty  of 
any  act  of  bad  faith  or  of  attempted  ex- 
tortion ;  or  of  any  conduct  whatever  which, 
in  the  opinion  of  the  board,  is  dishonorable 
or  uncommercial."  And  it  is  further  pro- 
vided that  no  member  of  the  exchange  shall 
do  business  with  a  suspended  or  expelled 
member  under  the  penalty  of  forfeiting  tiis 
membership  in  the  association.  Other  pro- 
visions are  made  for  the  trial  of  members 
for  violations  of  the  rules  of  the  exchange 
which  are  to  be  tried  on  written  charges,  etc. 
Section  8978,  Rev.  St  1899,  in  part  is  as  fol- 
lows: "If  any  two  or  more  persons  or  cor- 
p<»atlon8  who  are  engaged  in  buying  or  sell- 
ing any  article  of  commerce,  manufacture, 
merchandise,  commodity,  convenience,  re- 
pair, any  produce  of  mining,  or  any  article 
or  thing  whatever,  shall  enter  into  any  pool, 
trust,  agreenvent,  combination,  association 
or  understanding  to  control  or  limit  the  trade 
in  any  such  article  or  thing,  or  to  limit  com- 
petition in  such  trade  by  refusing  to  buy 
from  or  sell  to  any  person  or  corporation 
any  such  article  aforesaid,  for  the  reason 
that  such  other  person  or  corporation  Is  not 
a  member  of  or  a  party  to  such  pool,  trust, 
combination,  confederation,  association,  or 
understanding,  or  shall  boycott  or  threaten 
any  person  or  corporation  for  buying  or  sell- 
ing to  any  other  person  or  corjwration  who 
is  not  a  member  or  a  party  to  such  pool, 
trust,  agreement,  combination,  •  •  •  it 
shall  be  void  under  this  article." 

Plaintiff  is  not  claiming  that  he  was  un- 
justly expelled  from  the  association,  but  that 
under  the  laws  of  the  exchange  he  is  about 
to  be  boycotted  by  the  members  thereof,  who 
are  prohibited  from  dealing  with  him.  In 
order  to  constitute  the  act  of  the  association 
a  boycott  within  the  meaning  of  the  statute, 
it  must  appear  that  the  persons  constituting 
the  association  have  entered  into  a  pool,  trust, 
agreement,  eta,  to  control  or  limit  trade  in 
live  stock,  or  to  limit  competition  in  such 
trade  by  refusing  to  buy  from  or  sell  to  any 
other  person  or  corporation,  etc.,  for  the  rea- 
son that  such  other  person,  etc..  Is  not  a  mem- 
ber of  such  trust  etc.  There  is  nothing  in 
defendant's  organization  to  do  either.  It 
does  not  seek  to  limit  trade,  nor  to  limit  com- 
petition by  refusing  to  buy  from  or  sell  to 
others  for  the  reason  that  they  are  not  mem- 
bers of  its  association.    Bat  they  can  boycott 


a  member,  or,  rather,  they  can  refuse  to  deal 
with  him,  not  because  he  is  not  a  member  of 
the  exchange,  but  becanse  he  has  been  found 
guilty  and  expelled  from  the  association  for 
his  wrongdoing. 

We  are  cited  to  the  case  of  Helm  Brewing 
Co.  V.  Belinder,  97  Mo.  App.  64,  71  8.  W.  691, 
where  "certain  breweries  had  an  agreement 
that  the^  would  not  sell  to  any  one  Indebted  to 
either  of  the  others  for  beer  until  he  had  paid 
that  debt"  It  was  held:  "The  agreement 
tended  to  establish  a  monopoly,  deprived  the 
debtor  of  the  benefit  of  competition,  and  serv- 
ed to  impose  a  penalty  on  his  condition,  and 
was  in  conflict  with  the  Missouri  statute  re- 
lating to  pools  and  trusts."  There  is  a  broad 
distinction  between  that  case  and  this  one. 
There,  the  court  was  dealing  with  a  combina- 
tion in  restraint  of  legitimate  trade.  The  de- 
fendant had  been  guilty  of  no  offense.  But 
let  us  suppose  the  facts  had  been  that  he  had 
sold  beer  to  minors,  or  dealt  without  a  license, 
or  violated  the  Snnday  law.  It  would  not 
do,  under  such  circumstances,  to  say  that  the 
breweries  did  not  have  the  right  to  agree  that 
they  would  not  aid  a  party  to  violate  the 
law  by  furnishing  him  the  means  for  doing 
so.  For  farther  illustration:  If  all  the 
druggists  of  Kansas  City  should  agree  not 
to  sell  poison  to  any  person  other  than  upon 
the  written  prescription  of  a  reputable  doc- 
tor; could  it  be  said  that  the  agreement  was 
an  unlawful  combination  In  restraint  of  trade 
or  limiting  competition,  or  was  a  boycott,  as 
contemplated  by  the  statute?  It  would  cer- 
tainly, to  some  extent  be  in  restraint  of  trade, 
as  it  would  be  an  agreement  to  sell  certain 
articles  to  a  particular  class  of  individuals 
to  the  exclusion  of  all  others.  But  it  would 
not  be  against  public  policy ;  but,  on  the  &>n- 
trary.  It  would  tend  to  promote  the  health 
and  save  the  lives  of  citizens.  The  object 
of  the  statute  is  to  promote  the  public  wel- 
fare, and  not  to  outlaw  harmless  combina- 
tions, or  those  which  are  beneficial  in  their 
nature.  This  statute,  like  every  other,  should 
receive  a  reasonable  construction. 

The  purposes  of  the  exchange  are  to  be  com- 
mended. It  provides  for  the  expulsion  of 
a  member  who  has  been  proved  guilty  of  a 
violation  of  commercial  honesty,  and  for- 
bids its  members  from  having  further  deal- 
ings with  him ;  in  other  words,  boycotts  him 
for  his  conduct  and  not  because  he  is  not  a 
member  of  the  association.  If  the  associa- 
tion, after  having  expelled  plaintiff  as  a  mem- 
ber for  converting  his  customer's  money  to 
his  own  use,  and  thus  betraying  his  trust 
should  permit  its  members  to  continue  deal- 
ings with  him,  it  would  be,  in  effect,  holding 
him  out  to  the  business  world  as  a  man  that 
could  be  trusted.  If  the  association  lives  up 
to  its  declared  purposes,  "to  promote  and 
protect  all  interests  concerned  in  the  purchase 
and  sale  of  live  stock,  •  •  •  to  promote 
and  protect  uniformity  in  customs  and  usage 
In  the  transaction  of  biuinesB,  to  inspire  con- 
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fldence  In  the  methods  and  Integrity  of  Its 
members,  •  •  •  and,  generally,  to  pro- 
mote the  welfare  of  the  Kansas  City  mar- 
ket" it  will  inspire  confidence  everywhere, 
and  the  tendency  wonid  be  to  increase,  and 
not  to  limit,  competition  and  trade  on  the 
said  market  There  is  nothing  in  the  mles 
and  regnlatlona  of  the  association  that  brings 
it  vlthtn  the  Inhlbltlan  of  the  statute,  or  op- 
posed to  the  common  law.  Haebler  v.  Produce 
Exchange.  149  N.  Y.  414,  44  N.  E.  87;  Ameri- 
can Com.  Ckx  ▼.  CaUcago  Liive  Stock  Exchange, 
143  III  210,  S2  N.  B.  274.  IS  li.  R.  A.  190, 
36  Am.  St  Rep.  385 ;  Board  of  Trade  t.  Nel- 
son, 162  IlL  431,  44  N.  E.  748,  53  Am.  St  Rep. 
312;  Belton  ▼.  Hatch,  109  N.  Y.  693,  17  N.  B. 
225.  4  Am.  St  Rep.  496. 

The  case  of  Brtz  t.  Produce  Exchange  of 
.Minneapolis,  79  Minn.  140,  81  N.  W.  737,  48 
L  It  A.  80,  79  Am.  St  R^.  433,  Is  cited  aa 
l^ing  very  much  like  the  one  here.  It  is 
thoe  held  that  "the  fact  that  a  dealer  in 
produce  was  a  member  of  such  an  associa- 
tion and  participated  in  the  adoption  of  such 
a  constitution  and  by-laws  does  not  prevent 
blm  from  maintaining  an  action  against  such 
association  and  Its  members  for  damages 
caused  by  boycotting  by  them  of  his  business 
after  he  was  suspended  for  a  violation  of 
such  by-laws.  The  acts  complained  of  being 
performed  after  he  ceased  to  be  a  member, 
and  without  his  consent  the  plaintiff  Is  not 
In  pari  delicto."  Upon  principle  the  case 
does  not  support  plalntUTs  case.  The  ques- 
tion arose  ui>on  the  suflSdency  of  plaintiff's 
petition,  which  alleged  that  "the  combination, 
which  was  carried  into  execution,  was  for 
the  sole  purpose  of  injuring  the  plalntUTs 
bnslnesa,  and  that  the  defendants  conspired 
to  Induce  the  plaintiff's  patrons,  other  than 
the  defendantt,  to  refuse  to  deal  with 
him."  The  words  we  have  italiclced  make 
an  entirely  dlff»ent  case.  In  the  case  at  bar 
the  offense  la  that  the  defendants  themselves 
—that  is,  the  members  of  the  association — 
ate  forbidden  to  deal  with  plaintiff.  In  the 
Minnesota  decision  the  law  as  laid  down  In 
Bobn  Iffg.  Co.  V.  Hollls,  54  Minn.  233,  66 
:«'  W.  1119,  21  I<.  R.  A.  837,  40  Am.  St  Bep. 


319,  was  approved.  There  "^e  defendants 
were  retail  dealers,  and  formed  a  voluntary 
association  by  which  they  mutually  agreed 
that  they  would  not  deal  with  any  wholesale 
dealer  who  should  sell  lumber  to  persona 
not  dealers  at  the  place  where  a  member  of 
the  association  was  carrying  on  buslnesa. 
The  object  of  the  association  was  to  protect 
Its  members  against  sales  by  wholesale  deal- 
era  to  contractors  and  consumers.  In  case 
a  wholesale  dealer  made  any  such  sale,  and 
refused  to  make  amends  therefor  as  provid- 
ed by  the  by-laws  of  the  association,  Its  secre- 
tary was  required  to  notify  all  Its  members 
of  the  fact  and  thereafter  such  members 
were  to  refrain  from  dealing  with  the  offend- 
ing wholeaale  dealer.  The  plaintiff  [com- 
pany], *  *  *  a  wholesale  dealer,  having 
made  such  a  sale,  the  secretary  was  about  to 
send  notice  of  the  fact  to  all  its  members. 
Thereupon  the  company  commenced  an  ac- 
tl(»i  for  a  permanent  Injunction  enjoining  the 
defendants  from  Issuing  such  notices."  The 
court  held  that  the  action  would  not  lie.  The 
two  Minnesota  caaes  are  against  the  plaln- 
tUTs  contention  here,  and  support  the  theory 
of  the  defendants  that  their  action  in  the 
premises  was  lawfuL  We  think  it  would  be 
hard  to  find  the  utterance  of  any  appellate 
court  that  would  condemn  an  association  for 
refusing  to  deal  with  a  person  who  stood  con- 
fessed as  guilty  of  a  dishonest  transaction. 
Nor  do  we  believe  any  case  can  be  found 
where  an  association  of  persons  has  been 
restrained  from  forbidding  its  members  doing 
business  with  any  other  class  of  persons,  un- 
less the  object  be  to  limit  trade  or  competi- 
tion, because  such  other  class  of  persons  are 
not  members  of  such  association.  Any  other 
conclusion  would  interfere  with  the  right  to 
contract  The  object  of  the  statute  is  to  pro- 
mote the  public  good,  and  not  to  Interfere 
wltb  the  freedom  of  the  citizen,  either  In 
his  individual  or  collective  capacity,  so  long 
as  bis  acts  are  free  from  evil  consequences. 
Plaintiff's  case  is  sul  generis.  Cause  re- 
versed, and  petition  dismissed  for  want  of 
equity.    All  concur. 
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COMER  ct  al.  t.  STARS.* 

{Court  of  Civil  Appeals  of  Texas.    July  1, 1905.) 

PATEHTa—AssioNicx  NT— Rescission. 

Where  an  assignment  of  an  interest  in  a 
patent  was  made  in  consideration  of  a  promise 
by  the  assignees  to  build  a  machine  according 
.  to  the  patent,  and  to  make  all  necessary  tests 
of  the  same  at  their  expense,  and  to  manu- 
facture and  sell  the  machine,  if  the  same  shonld 
prove  successful  and  satisfactory,  and  to  pay 
the  assignor  a  sum  of  money  out  of  the  first 
profits  derived  from  the  sale,  and  the  assignees 
built  the  machine  and  made  the  tests  required 
by  the  agreement,  and  the  testa  proved  neither 
successful  nor  satisfactory,  the  assignees  were 
under  no  obligation  to  pay  the  assignor  the 
stipulated  sum  of  money,  and  the  assignor  was 
not  entitled  to  a  rescission  of  the  contract  of 
assignment  on  their  failure  so  to  do. 

Appeal  from  District  Court,  Wise  Connty; 
J.  W.  Patterson,  Judge. 

Action  by  Edgar  Byars  against  A.  O.  Com- 
er and  others.  From  a  Judgment  tar  plain- 
tiff, defendants  appeal.    Reversed. 

Rehearing  denied  October  14  1906. 

Simmons  &  Clendenen,  for  appellants.  R. 
B.  Carswell.  for  appellee. 

SPEER,  J.  This  suit  was  instituted  by  ap- 
pellee, Edgar  Byars,  to  recover  from  the  ap- 
pellants the  sum  of  $12,000  damages  for  the 
alleged  breactt  of  a  contract,  and,  in  the  alter- 
native,  for  the  cancellation  of  a  conveyance 
of  an  interest  In  certain  letters  patent  men- 
tioned in  a  contract,  the  material  parts  of 
which  are  as  follows:  "State  of  Texas, 
County  of  Tarrant  Know  all  men  by  these 
presents,  that  whereas,  Edgar  Byars,  of 
Rhome,  county  of  Wise,  and  state  of  Texas, 
did  obtain  letters  patent  of  the  United  States 
of  America  for  an  improved  baling  press, 
which  letters  patent  are  numbered  644,545. 
and  dated  February  27,  1900,  and  has  applied 
for  letters  patent  for  improvements  on  said 
baling  press ;  and  whereas,  said  Eldgar  Byars 
Is  now  the  sole  owner  of  said  letters  patent 
and  Improvements  thereon ;  and  whereas,  A. 
O.  Comer,  J.  A.  Wilson,  Geo.  Battle,  W.  R. 
Irving,  W.  H.  Dlggs,  L.  L.  Moore,  all  of  Ft 
Worth,  county  of  Tarrant,  and  state  of  Texas, 
and  A.  Devereux,  of  Decatur,  and  M.  T.  Oats, 
of  Rhome,  both  in  Wise  county,  Texas,  are 
desirous  of  acquiring  an  interest  in  said  let- 
ters patent  and  in  the  letters  patent  to  be  ob- 
tained on  the  ImiH-ovements  on  said  baling 
press:  Now,  therefore,  to  all  whom  it  may 
concern  be  it  knovni  that,  for  and  in  consider- 
ation of  the  covenants  and  agreements  of 
said  Comer  and  other  parties  above  named, 
which  covenants  are  hereinafter  recited,  I, 
the  said  Edgar  Byars,  have  sold,  assigned, 
and  transferred,  and  by  these  presents  do 
sell,  assign,  and  transfer,  unto  the  said  A.  O. 
Comer,  J.  A.  Wilson,  Geo.  Battle,  W.  R.  liOV- 
ing,  W.  H.  Dlggs,  li.  L.  Moore,  A.  Devereux, 
and  M.  T.  Oats  an  undivided  eleven-twelfths 
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part  .of  the  entire  rlglit,  title,  and  interest  in 
and  to  said  invention  set  forth  in  said  appli- 
cation executed  by  me,  and  in  and  to  all  im- 
provements that  may  lie  made  by  me  on  said 
baling  press;  the  said  eleven-twelfths  part 
to  be  beld  and  enjoyed  by  the  said  A.  O.  Com- 
er, J.  A.  Wilson,  Geo.  Battle,  W.  R.  Loving, 
W.  H.  Dlggs,  L.  L.  Moore,  A.  Devereux,  and 
M.  T.  Oats  for  their  own  use  and  behoof, 
and    for    the    use    and    behoof    for   their 
heirs  and  assigns,  forever,  to  the  full  end 
of  the  term  for  which  said  letters  patent 
are  or  may  be  granted,  as  fully  and  entirely 
as  the  same  would  have  been  held  and  en- 
Joyed  by  me,  had  this  assignment  and  sale 
not   been    miade.    In    consideratimi   of  the 
above  assignment  and  sale,  the  said  A  0. 
Comer,  J.  A.  Wilson,  Geo.  Battle,  W.  R.  Lov- 
ing, W.  H.  Dlggs,  L.  L.  Moore,  and  A.  Deve- 
reux, and  M.  T.  Oats  agree  and4>iiid  them- 
selves to  proceed  at  once  to  build  a  baling 
press  according  to  said  letters  patent,  and 
make  all  necessary  tests  of  the  same  at  their 
expense.    As  a  further  consideration  for  said 
assignment  and   sale,   the   said  pnrcbaserf 
hereby  agree  that;  U  said  press  proves  to  be 
successful  and  satisfactory,  they  will  proceed 
with  due  diligence  to  manufacture  and  sell 
baling  presses  at  their  own  expense,  and  pay 
to  the  said  Eldgar  Byars  the  sum  of  twelve 
thousand  dollars  out  of  the  first  profits  de- 
rived from  the  manufacture    and    sale   of 
presses  under  said  letters  patent  and  the  let- 
ters patent  to  be  obtained  on  improvements  on 
said  baling  press." 

A  trial  was  had  before  the  district  Judge 
which  resulted  in  favor  of  appellee,  canceling 
the  conveyance  upon  the  ground  that  the  sale 
was  upon  the  condition  that  the  defendants 
in  the  action  would  pay  the  plaintiff  the  sum 
of  money  mentioned,  which  they  had  failed 
to  do.  The  court,  after  setting  out  the  con- 
tract, made  further  findings  of  fact  as  fol- 
lows: "(2)  That  in  spring  of  1901  the  defend- 
ants at  their  own  expense  had  constructed  a 
press,  for  the  purpose  of  testing  said  press 
or  round  bale  system.  That  they  employed 
plaintiff  to  assist  and  supervise  the  construc- 
tion of  the  same,  and  thereafter  tested  the 
same  and  had  pressed  some  40  or  more  bales 
of  cotton.  That  said  test  was  not  entirely 
satisfactory,  nor  did  it  work  as  well  as  it 
ought  to  have  worked;  the  principal  trouble 
being  the  lack  of  a  suitable  conveyor  to  carry 
cotton  from  gin  to  the  press  and  distribute 
the  same  evenly  in  the  press,  so  that  the  bale 
would  be  of  uniform  proportion.  That  with 
the  machinery  they  had  the  bale  would  have 
more  cotton  at  some  parts  than  at  others, 
and  for  that  reason  they  could  not  and  did 
not  turn  a  nice  or  good  bale.  That  after  the 
test  BO  made  defendants  made  some  ^ort  to 
get  said  presses  manufactured  and  to  place 
same  on  the  market  This  they  continued 
till  about  January,  1902,  but  failed  to  meet 
with  any  success,  and  since  said  time  they 
have  not  made  any  effs^  to  havo  said  press 
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mAnufactnred  or  placed  apon  tbe  market 
Tbat  ther  are  not  sow  making  any  effort  to 
do  anything  to  put  said  press  on  the  market 
or  to  realize  anything  therefrom.  That  the 
pialntlff  baa  repeatedly  Importuned  defend- 
uts  to  go  on  with  their  contract,  but  this 
tbey  refused  to  da  (S)  I  find  that  tbe 
plaintiff  (defendants).  In  having  mannfac- 
tored  and  testing  said  press,  expended  the 
mm  of  $4,000.  (4)  That  with  some  few 
new  ImproTementa  said  press  could  be  made 
to  operate  successfully.  That  tbe  plaintiff 
oonld  devise  a  means  of  carrying  cotton  from 
gin  to  press  that  would  work  successfully, 
but  this  he  has  never  been  called  on  to  do, 
nor  have  defendants  offered  to  pay  for  tbe 
manufactory  of  means  or  apparatus.  Tbat 
about  tbe  time  tbe  defendants  were  testing 
said  preaa  and  attempting  to  place  same  on 
tbe  maritet,  there  arose  In  the  cotton-growing 
country  a  strong  prejudice  against  tbe  roimd 
bale  system  (and  the  press  in  question  is  the 
toond-bale  system),  so  much  so  tbat  tbe  said, 
round-bole  system  could  not  be  made  popular, 
and  for  this  recuson  tbe  defendants  could  not 
liave  been  very  successful  in  selling  the  same 
we  getting  In  use.  And  I  do  not  believe  the 
defendants  will  ever  make  another  effort  to 
get  said  press  into  general  use,  so  tbat  they 
can  from  money  raised  In  this  way  ever  pay 
tbe  plalntur  tbe  sum  promised.  Tbat  they 
have  never  paid  him  anything,  nor' have  tbey 
ever  realized  anything  themselves." 

An  Inspection  of  tbe  terms  of  tbe  contract 
set  out  dlBdoaes  tbat  the  consideration  for  tbe 
asrignmeot  of  the  eleven-twelfths  interest  in 
tbe  patent  conveyed  by  appellee  to  appellants 
ii  a  promise  upon  their  part  '*to  proceed  at 
once  to  bnlld  a  baling  press  according  to  said 
letters  patent,  and  to  make  all  necessary 
testa  of  tbe  same  at  their  expense,"  and  the 
further  consideration  that,  "If  said  press 
proves  to  be  successful  9n6.  satisfactory," 
they  will  proceed  to  manufacture  and  sell 
presses,  and  pay  to  appellee  the  sum  of 
$12,000  out  of  the  first  profits  derived  there- 
from. Tbe  findings  of  fact,  which  we  adopt, 
show  clearly  that,  in  respect  to  building  a 
press  and  making  a  test,  appellants  have 
folly  complied  with  their  agreement.  Tbe 
findings  of  fact  also  show  that  the  contin- 
gency, to  wit,  that  the  press  should  prove  to 
Iw  successfnl  and  satisfactory,  ui)on  which 
tbelr  further  promise  to  pay  $12,000  was 
made  to  depend,  has  never  happened,  inas- 
mxKb  as  said  press,  after  having  been  tested, 
was  neither  successfnl  nor  satisfactory. 
This  being  tme,  tbey  ware  under  no  obliga- 
tions whatever  to  pay  the  sum  of  $12,000,  or 
any  other  sum.  Tbey  have  in  all  respects 
compiled  with  tbelr  contract,  and  we  see  no 
reason  wby  appellee  is  entitled  to  a  rescission. 

Tbe  Judgment  of  tbe  district  court  is  there- 
fore reversed,  and  judgment  here  rendered  in 
favor  of  appellants. 
»  8.W.— 6 


PEJTBRSBN  V.  STATE.* 
(Court  of  Oivil  Api>ealB  of  Texas.    Jane  27, 
1905.) 
Aliens— AomssioN  to  Oitizbnship— Fbattd 
— Vaoatioh— Objection  by  State. 
The  right  to  make  laws  admitting  aliens  to 
dtisenship  l>eing  vested   in  Congress,  and  the 
state  com-ti  in  enforcing  such  laws  being  mere 
federal    agents,    the    state   is    not    entitled    to 
intervene,  after  tlie  admission  of  an  alien  to 
citizoiBhip,  and  procure  a  vacation  of  the  Judg- 
ment, beniuse  procured  by  fraud  and  perjury. 

Error  from  Oalveston  County  Court; 
Lewis   Fisher,    Judge. 

Petition  by  the  state  of  Texas  against 
Iver  M.  Petersen  to  set  aside  a  Judgment 
admitting  defendant  to  dtlcenslilp  on  the 
ground  tliat  it  was  procured  by  fraud  and 
perjury.  From  a  decree  in  favor  of  the 
state,  defendant  brings  error.    Reversed. 

Rehearing  denied. 

John  Grotbgar  and  R.  H.  ft  A.  S.  Tieman, 
for  plaintiff  In  error.  John  T.  Wbeelor, 
Geo.  Q.  McCracken,  and  James  B.  ft  Charles 
J.  Stubbs,  for  the  State. 

OILL,  J.  As  a  result  of  proceedings  du- 
ly Instituted  for  that  purpose  in  the  county 
court  of  Galveston  county,  Iver  M.  Petersen, 
an  alien,  obtained  an  order  of  said  court 
admitting  him  to  citizenship  of  the  United 
States.  The  date  of  tbe  order  was  February 
2S,  1S08,  and  a  certificate  in  due  form  was 
issued  to  the  applicant  by  tbe  clerk  of  tbe 
court  On  tbe  28th  day  of  March,  1904,  John 
Wheeler,  In  his  capacity  as  county  attorney 
for  tbe  county  of  Galveston,  filed  a  petition 
in  said  court  In  tbe  name  of  the  state  of 
Texas,  the  object  of  which  was  to  set  aside 
tbe  judgment  of  tbe  court  on  the  ground 
tbat  it  had  been  procured  by  fraud  and 
porjury.  Tbe  defendant  resisted  the  proceed- 
ing on  the  ground,  among  other  things,  that 
tbe  state  of  Texas  had  no  such  interest  In 
the  Judgment  as  would  authorize  it  to  In- 
stitute and  maintain  this  action.  Tbe  trial 
court  overruled  all  objections  to  the  peti- 
tion, beard  evidence,  and  set  aside  Its  former 
judgment  on  tbe  ground  that  it  was  pro- 
cured by  fraud  and  perjury  as  alleged.  Tbe 
defendant  Petersen  has  appealed,  and  one 
of  the  errors  assigned  is  the  action  of  tbe 
trial  court  In  holding  tbat  tbe  state  of  Texas 
bad  such  an  Interest  in  tbe  Judgment  as 
authorized  it  to  maintain  a  proceeding  to 
set  it  aside. 

We  dispose  of  tbe  appeal  on  this  assign- 
ment It  Is  well  settled  in  this  state  tbat  a 
party  to  a  suit  may,  after  the  expiration 
of  the  term  at  which  a  Judgment  therein  is 
rendered,  have  tbe  judgment  set  aside  and 
vacated  upon  a  showing  that  it  bad  been  ob- 
tained by  fraud  and  perjury  practiced  by 
the  winning  party  upon  the  court  and  tbe 
party  complaining  of  it  where  the  ads  com- 
plained of  were   of  such   a   nature  as  to 
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throw  the  complainant  off  bis  guard  and 
prevent  a  fair  trial  upon  the  facts.  But 
the  necesslly  of  ran&oiDg  to  parties  and 
their  privies  the  right  thus  to  assail  a  Judg- 
ment has  always  been  recognized.  Hnrchl- 
son  V.  White,  64  Tex.  85.  Does  the  state 
of  Texas  occupy  such  a  relation  to  the  Judg- 
ment In  question  as  to  Justify  the  conclusion 
that  it  is  a  "party  at  interest,"  in  the  sense 
in  which  that  term  is  used  when  applied 
to  parties  to  suits  and  Judgments?  It  seems 
to  have  been  held  that  a  Judgment  admit- 
ting an  alien  to  citizenship  may  be  assailed 
by  the  civil  authorities.  In  re  McCarran 
(Com.  PI.)  29  N.  Y.  Supp.  582,  23  L.  R.  A. 
835,  Shaw's  Case,.  2  Pa.  Dist  R.  250,  and 
Comm.  V.  Paper,  2  Brewst.  (Pa.)  263,  are 
cited  in  McCarran's  Case  as  in  point;  hut 
we  have  not  had  acceiss  to  those  cases.  In 
McCarran's  Case,  supra.  It  is  held  that 
the  suit  cannot  be  maintained  by  a  private 
individual,  even  on  allegations  that  proper- 
ty rights  depend  upon  the  status  of  the  al- 
leged alien  as  a  citizen.  So  far  as  we  Imow, 
there  is  a  dearth  of  authority  on  the  ques- 
tion, and,  as  the  asserted  right  is  not  refer- 
able to  any  statute,  we  are  driven  to  resolve 
It  by  a  reference  to  well-settled  general 
principles. 

The  right  to  make  laws  admitting  aliens  to 
citizenship  Is  vested  in  Congress,  and  is  not 
possessed  by  the  states.  Congress  has  exer- 
cised the  right,  and  an  alien,  desiring  to  be- 
come a  citizen,  may  make  the  prescribed 
showing  in  a  state  court  The  proceeding 
is  strictly  ex  parte,  and  the  court,  in  hearing 
and  disposing  of  the  cause,  exercises  a  federal 
authority,  and  acts  as  a  federal  agent  Van 
Dyne  on  Citizenship,  p.  64.  By  what  au- 
thority the  state  courts  act  in  such  matters 
is  a  question  upon  which  the  authorities 
are  conflicting,  and  we  have  not  time  to  re- 
view them.  We  think,  however,  the  better 
reason  is  with  the  conclusion  we  have  reach- 
ed upon  the  point  That  such  decrees  have 
the  nature  and  force  of  Judgments,  and  are 
not  subject  to  collateral  attack,  seems  to 
be  fairly  well  settled.  The  result  of  such 
a  decree  Is  to  admit  the  applicant  to  federal 
citizenship,  and  not  citizenship  in  any  par- 
ticular state.  Citizenship  in  any  particular 
state  is  acquired  by  residence  therein  for 
the  length  of  time  required  by  the  laws  of 
the  particular  state.  It  will  not  do  to  say 
the  state  has  the  right  to  Interpose  because 
one  of  its  courts  had  been  defrauded  and 
Imposed  upon;  for,  if  that  principle  is  ad- 
mitted, then  for  a  like  reason  the  state  can 
set  aside  a  Judgment  procured  at  the  suit 
of  one  individual  against  another.  It  is 
well  understood  that  in  such  a  case  the  state 
goes  no  further  than  to  give  the  injured  par- 
ty the  right  to  interpose,  and  punishes  the 
perjury  by  criminal  prosecution.  If  the  stats 
is  permitted  to  intervene  alone  upon  the 
ground  that  state  citizenship  may  be  predicat- 
ed upon  the  Judgment  assailed,  she  could 
with  equal  reason  assail   a   like  Judgment 


of  a  federal  court  or  the  court  of  another 
state.  This  Illustrates  the  unsoundness  of 
appellee's  contention,  and  we  are  sure  coun- 
sel for  the  state  will  not  carry  the  conten- 
tion to  such  a  length.  To  our  minds  the 
conclusion  is  inevitable  that  the  state  was 
In  no  sense  either  a  party  or  a  privy  to  the 
original  proceeding,  and  we  can  think  of  no 
principle  upon  which  she  can  now  be  admit- 
ted as  such.  That  there  is  no  provision  for 
the  Intervention  of  the  states  to  set  aside 
such  Judgments  fraudulently  obtained  is  to 
be  deplored ;  but  the  remedy  rests  with  Con- 
gress, and  that  body  seems  to  have  been  con- 
tent to  denounce  a  criminal  punistunent 
against  the  use  of  certificates  of  citizenship 
obtained  by  fraud. 

We  regret  that  we  have  not  been  able  to 
enter  into  a  more  extended  review  of  this  In- 
teresting question  and  a  more  thorough  in- 
vestigation of  authorities;  but  the  near  ap- 
proach of  the  end  of  the  term  and  the  press- 
ing nature  of  other  business  forbids.  We 
are  well  satisfied  with  our  conclusion,  and 
on  account  of  the  nature  of  the  right  Involv- 
ed deem  It  proper  to  announce  our  conclu- 
sion now,  rather  than  p08tp<me  it  to  the  open- 
ing of  the  next  term.  For  the  reasons  given 
we  are  constrained  to  bold  that  the  state 
was  without  right  to  maintain  this  action. 

The  Judgment  of  the  trial  court  is  there- 
fore revised,  and  the  cause  dismissed. 


BARTLBT  et  al.  v.  COMER. 

(Court  of  Civil  Appeals  of  Texas.    June  24, 

1905.) 

1.  Evidence— Admissions— BxPi.A.NATioat. 

Where  plaintiff.  In  Bupi>ort  of  bis  cause  of 
action,  introduced  evidence  of  statements  made 
bv  defendant,  defendant  was  entitled  to  ex- 
plain the  circumstances  under  wliich  be  made 
the  statements  and  bis  reasons  for  making 
them. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  1022.]    . 

2.  Sake. 

A  party,  explaining  the  circumstances  un- 
der which  he  made  the  statements  proved  by 
the  adverse  party.  Is  not  entitled  to  give  the 
statements  of  his  attorney  in  relation  to  his 
liability,  but  may  state  that  he  acted  under  ad- 
vice of  counsel. 

8.  CORTXAOrS— FUKRISHINO  BUILDINO  Ma- 
TEBIALS  —  AOBEBUENT  BT  CORTBACTOR' 8. 
SUBETIES— BVIDENCE— ADMISSlBItlTT. 

Where,  in  an  action  for  materials  fnmiahe<X 
for  a  building,  plaintiff  alleged  that  defendants, 
two  Of  the  sureties  on  the  contractor's  bond, 
had  ordered  ttie  materials  and  promised  to  pav 
for  them,  and  showed  that  the  contractor  hac^ 
abandoned  the  contract  and  that  the  sureties 
on  bis  bond  bad  assumed  the  responsibility  of^ 
completing  the  building,  it  was  error  to  ex- 
clude the  testimony  of  the  third  surety  that  h« 
had  no  part  in  assuming  to  complete  the  buil<3- 
ing  and  never  heard  of  any  surety  so  doing. 
4.  Trial  —  iRSTBucTioHs  —  PpsposK  of  Bvx- 

DENCB. 

In  an  action  for  materials  furnished  for  o. 
building,  plaintiff  alleged  that  defendants,  snr«>- 
tles  on  the  contractor's  bopi,  ordered  the  met- 
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terials  and  promised  to  pay  thwefor,  and  in- 
troduced in  evidence  the  contractor's  bond,  for 
the  poipose  of  showing  who  tl>e  aureties  were. 
Bdi,  taat  the  refusal  to  charge  that  the  in- 
troduction of  the  bond  was  only  for  that  par- 
pose  was  not  reversible  error. 
3.  Co:mACT8  —  AOTIOR    vox    Bbbach  — Bti- 

DENCE. 

Wha«,  in  an  action  for  materials  famished 
(or  a  bailding,  plaintiff  proved  that  defendants, 
snreties  on  the  contractor's  bond,  ordered  the 
materials  and  promised  to  pay  for  them,  that 
tlie  contractor  had  abandoned  the  contract,  and 
that  the  sareties  had  aasamed  it,  the  bond  was 
admissible  to  support  a  consideration  for  the 
I>romise  to  pay  for  the  materials,  bat  not  for 
the  parirase  of  allowing  a  recovery  on  the  bond ; 
the  right  of  recovery  depending  on  whether 
defendants  contracted  for  the  materials. 

Appeal  from  Johnson  County  Court;  J.  D. 
Goldsmltb,  Judge. 

Action  by  W.  H.  Comer  against  R.  L.  Bart- 
ley  and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed. 

Rdiearlng  denied  October  14.  1906. 

S.  C.  Padelford  and  Odell,  Pbinips  & 
Johnson,  for  appellants.  Geo.  D.  Green  and 
0.  T.  Plommer,  for  appellee. 

RAINET,  C.  X  Comer,  as  plaintiff,  sued 
Hartley  and  one  Sarvls  for  a  bill  of  lumber 
alleged  to  have  been  furnished  tbem  by  said 
Comer.  One  Skilman  contracted  to  build  a 
honse  for  a  Mrs.  Graves,  and  Hartley,  Sarvls, 
and  Dalton  signed  Skilman's  bond  as  sure- 
tieo  for  tlie  faltbful  construction  and  com- 
pletion ot  same.  Comer  alleged  on  a  con- 
tract, and  in  the  alternative  on  a  quantum 
fflenilt.  On  trial  before  a  Jury  Comer  re- 
covered Judgment,  and  defendants  appeal. 

The  controversy  was  whether  or  not  Bart- 
ley  and  Sarvls  had  become  responsible  for 
fhe  Inmber  by  ordering  It  and  promising  to 
pay  therefor;  Comer  contending  that  de- 
fendant had  ordered  the  lumber  and  agreed 
to  pay  therefor,  while  defendants  deny  such 
rontentlon.  This  Issue  was  sharply  drawn, 
and.  as  tending  to  confirm  the  contention  of 
Comer,  the  court  permitted  witnesses  to  show 
'tatements  made  by  Bartley,  before  the  con- 
rract  for  the  lumber  was  claimed  to  have  been 
nade.  wherein  he  asked  plalntlfTs  daughter 
when  plaintiff  would  be  in  town,  and  that 
nn  the  morning  after  the  contract  was  al- 
legpd  to  have  been  made  Bartley  spoke  to 
("■omer  about  delivering  said  lumber.  Bartley 
was  then  Introduced  for  the  purpose  of  ex- 
plaining why  said  ranarks  were  made,  but 
npon  objection  be  was  not  permitted  to  ex- 
plain ;  and  this  action  of  the  court  Is  assigned 
as  error.  Greenleaf  on  Evidence,  g  201a, 
rpads:  "The  party  against  whom  the  ad- 
mission Is  ofTered  may  also  explain  it  away, 
I  vo  far  as  possible.  In  any  other  way,  as  by 
F^nwlng  that  It  was  said  with  a  difTerent  In- 
'•  ent  or  meaning,  or  without  personal  knowl- 


edge, or  the  like  But  be  will  not  be  allowed 
to  show  that  he  at  other  times  said  the- con- 
trary." Under  this  authority  Bartley 
should  have  been  permitted  to  explain  the 
facts  and  circumstances  under  which  he  made 
such  statements,  and  state  his  reasons  and 
motives  for  making  them,  which  might  tend 
to  show  that  be  did  not  intend  to  be  bound 
thereby.  Sperry  v.  Wilcox,  42  Mass.  267; 
Mickey  v.  Insurance  Co.,  86  Iowa,  174,  14 
Am.  Rep.  404;  Bank  v.  McCorkell  (Iowa) 
00  N.  W.  197.  The  explanation  the  bill  of  ex- 
ceptions shows  he  would  have  made  embraces 
certain  statements  and  opinions  made  by 
his  attorney  In  relation  to  the  liability  of  the 
sureties  on  the  bond.  We  do  not  think  this 
was  admissible.  While  he  should  be  allowed 
to  state  that  he  acted  from  advice  of  counsel, 
he  should  not  state  what  counsel  told  him,' 
unless  drawn  out  on  cross-examination. 

The  plaintiff  having  introduced  testimony 
tfflidlng  to  show  that  Skilman  had  abandoned 
the  contract  and  that  the  sureties  on  his  bond 
bad  assumed  the  responsibility  of  completing 
the  house.  It  was  error  for  the  court  to  ex- 
clude the  testimony  of  J.  W.  Dalton,  one  of 
the  sureties,  to  the  effect  that  he  had  no 
part  in  assuming  to  complete  the  house,  if 
it  was  done  by  the  sureties,  nor  did  he  ever 
bear  of  such  action  on  the  part  of  any  of  the 
sureties.  There  were  other  portions  of  bis 
testimony  excluded,  which  were  of  a  neg- 
ative character,  that  proved  nothing  and  were 
immaterial. 

The  court  refused  to  give  appellants'  charge, 
confining  the  consideration  of  the  Jury  to 
the  mere  proposition  that  the  Introduction  of 
the  bond  was  only  for  the  purpose  of  showing 
who  were  the  sureties  thereon.  It  is  true 
that  plalntlfTs  counsel  Introduced  the  bond 
only  for  the  purpose  of  showing  who  the  sure- 
ties were;  but,  the  bond  being  admissible, 
the  failure  to  give  the  charge  was  not  such 
material  error  as  to  cause  reversal. 

The  defendants  contend  that  no  considera- 
tion was  shown  for  the  contract  alleged  by 
Comer.  The  defendants  being  Skilman's  sure- 
ties for  the  faithful  erection  of  the  house, 
and  there  being  testimony  tending  to  show 
that  he  had  abandoned  the  contract  and 
that  the  bondsmen  bad  assumed  it.  the  bond 
was  admissible  to  support  a  consideration  for 
the  contract;  but,  of  course,  no  recovery 
could  be  had  on  the  bond  in  favor  of  Comer 
In  this  suit.  Comer's  right  of  recovery.  If 
any  he  has,  depends  upon  whether  or  not 
the  lumber  was  contracted  for  by  defendants. 

We  have  carefully  considered  all  of  the 
other  assignments  of  error,  but  believe  they 
contain  no  reversible  error,  and  the  same 
are  overruled. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 
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ELOAN  et  al.  ▼.  OHILDRBSS  et  aL« 

(Oonrt  of  Civil  Appeals  of  Texas.    June  24, 
1005.) 

1.  Trespass  to   Tbt   Title— Aovebse   Pos- 
session—Plaas-^udoment. 

Where,  in  trespaas  to  txy  title,  the  proof  in 
accordance  with  the  joint  pleas  of  limitation 
showed  that  defendants  and  those  under  whom 
they  claimed  jointly  had  the  adverse  i>ossession 
of  the  lands  since  a  specified  date,  using  and 
enjoying  the  same,  holding  under  deeds  duly 
recorded  and  paying  taxes  for  more  tlian  five 
years  l>efore  the  institution  of  the  suit,  there 
was  no  defect  in  the  judgment  for  defendants 
arising  from  the  fact  that  the  '  pleas  were  joint 
and  failed  to  specify  by  metes  and  bounds  the 
several  parcels  claimed  by  defendants,  though 
the  pleas  of  improvements  in  good  faith  in- 
dictated  that  defendants  claimed  distinct  parts 
of  the  land  in  severalty. 

2.  PuEADiNo — Aider  bt  Judombitt. 

Where,  in  trespass  to  try  title,  the  plea 
of  the  ten-year  statute  of  limitations  alleged 
that  defendants  and  those  under  whom  they 
claimed  had  had  the  exclusive  possession  of  the 
premises  for  more  than  10  years  before  ths 
filing  of  the  suit,  cultivating  and  enjoying  the 
same  adversely  to  plaintiffsi,  and  the  plea  of 
the  five-year  statute  of  limitations  alleged  that 
for  more  than  five  vears  before  the  filing  of  the 
suit  defendants  bad  had  the  adverse  possession 
under  color  of  title  and  had  paid  the  taxes  when 
due,  holding  the  same  under  deeds  duly  record- 
ed, and  defendants  proved  without  objection 
every  element  of  the  defenses,  plaintiffs  could 
not  attack  the  sufficiency  of  the  pleas  to  sus- 
tain the  judgment  for  defendants,  when  ths 
objection  was  raised  for  the  first  time  after 
the  judgment 

[EH.  Note. — For  cases  in  point,  see  vol.  39, 
dent  Dig.  Pleading,  H  1442-1444,  1454.] 

i.  Remaikders— Actions— Limitations. 

Where  the  possessor  of  land  is  a  stranger 
to  the  title  of  both  the  life  tenant  and  remain- 
derman, the  possession  is  adverse  to  both,  and 
each  has  a  right  of  action  for  recovery  as  soon 
as  the  adverse  possession  begins;  and  permit- 
ting the  possession  to  continue  for  the  statutory 
period  bars  both  the  life  tenant  and  the  re- 
mainderman. 

4.  LmiTATioH  OF  Actions— Persohai,  Dis- 
abilities—Borden  or  Proof. 
The  burden  of  proving  a  disability  that 
win  prevent  the  operation  of  the  statute  of 
limitationa  is  on  the  party  asserting  the  dis- 
ability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §{  711,  713.] 

6.  Same— Tacking  Successive  Disabilities. 
The  disability  of  minority  cannot  be  tacked 
onto  the  disability  of  coverture  of  the  ancestor 
of  the  minors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  LimiUtion  of  Actions,  U  4^  428]. 

Appeal  from  District  Court,  Taylor  Coun- 
ty;  J.  H.  Calhoun.  Judge. 

Action  by  Elizabetb  B.  Elcan  and  others 
against  O.  M.  Childress  and  others.  EYom  a 
judgment  for  defendants,  plaintiffs  appetJ. 
Affirmed. 

Rehearing  denied  October  14, 190S. 

John  H.  Morrow  and  Hardwicke  ft  Hard- 
wl(^e,  for  appellants.  J.  M.  Wagstaff  and 
B.  N.  Kirby,  for  appelleen 

*Writ  of  error  denied  by  Supreme  Court  December 
T.  IMS. 


CONNER,  C.  J.    Appellants  Instltated  this 
snlt  in  trespass  to  tir  title  In  August,  1903, 
to  recover  an  undivided  half  interest  In  a  sur- 
rey of  360  acres  of  land  situated  In  Taylor 
county.    Appellees  pleaded  not  guilty  and  the 
several  statutes  of  limitation.    The  case  was 
tried  by  the  court  upon  an  agreed  statement 
of  facts;  the  trial  resultiiig  In  a  judgment 
for  appellees.    The  facts  as  agrreed  to,  so  far 
as  necessary  to  recite,  are  as  follows :    "That 
the  land  In    controversy    was    patented   to 
Charles  P.  Green,  assignee  of  John  Lowrie, 
on  April  25,  1854,  and  Is  in  Taylor  county, 
Tex.    That  Nathaniel  T.  Green  was  the  heir 
at  law  and  devisee  of  one-half  of  the  properly 
of  said  Charles  P.  Oreen,  who  died  in  War- 
rane  county,  N.  C.  on  or  before  November  X, 
1843.    That  Nathaniel  T.  Green  died  in  the 
year  1874,  leaving  as  his  only  heirs  bis  wife, 
Ijncy  Alst<«i  Green,  and  the  following  chil- 
dren, to  wit:    S.  P.  Green;   Fannie  Somer- 
vllle,  a  widow;  Settle  Green,  who  married 
F.  F.  Thweatt ;  and  Kate  Green,  who  married 
J.  J.  Elcan.    That  Lucy  Alston  Green,  wife 
of  said  Nathaniel  T.  Green,  died  in  June, 
1899.    That     Bettle    Thweatt     and    F.     P, 
Thweatt  are  both  dead,  leaving  as  their  only 
heirs  the  following    children,    to    wit:    A. 
Thweatt,  W.  Q.  Thweatt,  and  B.  F.  Thweatt 
— each  of  whom  is  over  21  years  of  age,  and 
was  on  January  1,  1895.    That  Kate  Elcan  la 
dead,  leaving  as  her  only  heirs  the  following 
children,   to  wit:     Elizabeth   R.   Elcan   and 
Claud  v.  Elcan.    Claud  V.  Elcan  died  un- 
married about  the  ist  day  of  January,  1903,  at 
the  age  of  24,  leaving  as  his  only  heir  Eliza- 
beth R.  Elcan,  who  was  28  years  of  age  Aug- 
ust 5,  1903.    That  the  defendants  Childress. 
Barnard,  and  J.  H.  Landers,  and  those  undo: 
whom  they  claim,  have  bad  the  actual  and 
exclusive,  peaceable,  and  adverse  possession 
of  all  the  land  herein  sued  for  by  plalntlfTs 
since  January,  1887,  cultivating,  using,  and 
enjoying  the  same  under  deeds  duly  recorded, 
and  paying  the  taxes  upon  the  same  for  more 
than  five  years  next  preceding  the  flllng  of 
this  suit,  to  wit,  August,  1903,  and  since  Jan- 
uary 1,  1903.    That  the  claim  of  said  defraid- 
ants  Is  Inconsistent  with  and  hostile  to  tliat 
of  the  plaintiffs.    That  Kate  Elcan  died  In 
1894.    That  J.  J.  Elcan,  the  husband  of  Kat« 
Elcan,  Is  yet  living." 

We  find  no  reason  for  disturbing  the  judg- 
ment It  Is  Indicated  In  pleas  of  Improve- 
ments In  good  faith  that  appellees  at  the  tlni» 
of  the  trial  claimed  distinct  parts  of  the  sur- 
vey of  land  in  controversy  In  severalty.  The 
admitted  facts,  however,  show  that  appellees 
and  those  under  whom  they  claim  jointly  bad 
the  actual,  exclusive,  peaceable,  and  adverse 
possession  of  all  the  lands  sued  t<yt  since 
January,  1887,  cultivating,  using,  and  enjoy- 
ing the  same,  and  holding  under  deeds  duly 
recorded,  and  paying  all  taxes  due  tor  more 
than  five  years  prior  to  the  Institution  of  the 
suit  The  proof,  therefore,  Is  in  accord  vvlttx 
the  Joint  pleas  of  limitation,  and  no  defect  In 
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tbe  Judgment  can  be  said  to  arise  from  the 
(act  that  BQcb  pleas  were  Joint,  ratber  than 
aereral,  and  failed  to  specify  by  metes  and 
bonnda  the  several  parcels  claimed  by  appel- 
lees. 

It  is  also  urged  that,  In  the  absence  of  an 
allegation  of  a  "peaceable  possession"  in  the 
plea  of  the  ten-year  statute  of  limitation,  and 
of  a  "cultivation,  use,  or  enjoyment"  of  the 
lands  in  controversy  in  tbe  plea  of  the  five- 
rear  statute,  tliat  the  Judgment  cannot  be 
sustained.  The  pleas  tbns  brought  in  review 
are  as  follows :  "For  further  answer  to  said 
petition  said  defendants  and  each  of  them  say 
that  for  more  than  10  years  next  preceding  the 
filing  of  this  suit  they  and  those  under  whom 
they  claim  have  had  sole  and  exclusive  pos- 
session of  the  premises  described  In  the  plain- 
tiffs' petition,  cultivating,  using,  and  enjoying 
tile  same  adversely  to  plalntifTs  and  those  un- 
der whom  they  claim.  Wherefore  they  ask 
tor  Judgment,"  etc.  "For  further  answer  to 
laid  petition  defendants  and  each  of  tbem  say 
that  for  more  than  five  years  next  preceding 
tbe  filing  of  this  suit  they  have  had  the  sole, 
exclusive,  peaceable,  and  adverse  possession 
of  the  hind  described  in  plaintiffs'  petition, 
nnder  title  and  color  of  title,  and  have  paid 
taxes  on  the  same  when  due,  holding  the 
same  nnder  deeds  duly  recorded  in  the  office 
of  the  county  clerk  of  Tayloil  county,  Tex. 
Wherefore  they  ask  for  judgment,"  etc. 
There  was  no  exception  to  the  sufficiency  of 
these  pleas,  and  no  objection  made  to  the  evi- 
dence which  establishes  every  material  ele- 
ment of  tbe  defense,  and  we  hence  think  it 
mnst  DOW  be  held  that  tbe  terms  of  the  pleas 
are  broad  enough  to  support  the  Judgment 

Upon  the  death  of  Nathaniel  T.  Green  in 
1874,  bis  wife,  Lucy  Alston  Oreen,  and  his 
children,  bec!ame  Joint  tenants  in  right  of 
possession.  Hence,  as  against  trespassers — 
those  Showing  no  right — any  one  or  more  of 
them  might  have  brought  an  action  to  re- 
cover. McConnloo  v.  Thompson,  19  Tex.  Civ. 
App.  538,  47  a  W.  637.  Limitation,  there- 
fore, b^an  as  against  all  entitled  to  sue  in 
January,  1887,  when  by  the  admitted  proof 
appellees  took  possession.  The  case  is  not 
one  where  the  life  estate  ext^ided  to  the 
whole,  as  in  the  cases  of  Cook  v.  Caswell, 
81  Tex.  678,  17  S.  W.  38S ;  Oovan  v.  Bynum, 
17  Tex.  Civ.  Aw>.  180,  43  S.  W.  319,  and  Be- 
aty  V.  Clymer  (Tex.  Civ.  App.)  76  S.  W.  640, 
dted  by  appellants.  In  such  cases  the  re- 
maindermen have  no  right  to  possession  un- 
til tbe  termination  of  the  life  estate,  and 
hence,  as  to  them,  limitation  will  not  run 
ontil  then.  But  where,  as  here  shown,  the 
possessor  is  a  stranger  to  the  title  of  both 
tbe  life  tenant  and  tbe  remainderman,  the 
possession  is  adverse  to  both,  and  each  has, 
as  before  stated,  right  of  action  for  recovery 
as  soon  as  the  adverse  possession  begins ;  and 
permitting  this  possession  to  continue  for 
the  statutory  period  will  bar  the  right  of 
both  the  life  tenant  and  the  remaindermen. 
From  these  conclusions  It  necessarily  follows 


that  the  right  of  all  of  tbe  appellants  bad 
been  lost  prior  to  the  institution  of  this  suit 
This  is  clearly  so  as  to  all  save  possibly  the 
heirs  of  Kate  Blcan  and  Bettle  Thweatt 
The  burden  was  upon  those  appellants  to  es- 
tablish a  disabili^.  If  any,  that  would  re- 
lieve them  from  the  operation  of  the  statute. 
This  burden  has  not  been  discharged.  It  is 
not  shown,  save  Inferentlally,  perhaps,  wh«i 
Kate  Blcan  and  Bettle  Thweatt  were  mar- 
ried. The  date  of  the  death  of  the  latter 
does  not  appear,  and  it  does  appear  that  her 
children  had  legal  capacity  to  sue  as  early  as 
January  1,  1896.  If  the  statute  was  inter- 
rupted by  the  coverture  of  Kate  Blcan  prior 
to  her  death  in  1894,  it  certainly  immediately 
thereafter  began  to  run,  even  though  her 
children  may  bave  been  minors,  as  in  such 
case  the  disability  of  minority  cannot  be 
tacked  to  that  of  coverture. 

We  conclude  that  the  Judgment  must  be 
affirmed. 

HUOHBS  et  al.  v.  LANDRtTM.* 

(Court  of  Civil  Appeals  of  Texas.    June  24, 

1906.) 

1.  BSTOPFKI/— BTIDBNOS. 

Where  plaintiff.  In  the  presence  and  hear> 
Ing  of  defendant,  agreed  after  her  husband's 
death  to  release  the  land  In  controveisy  to 
G.,  for  his  agreement  to  pay  off  tbe  indebted- 
ness on  the  land,  which  was  done,  and  plaintiff 
represented  to  defendant  that  she  Intended 
to  abandon  the  property  and  would  not  pay 
the  indebtedness,  and  uiat,  If  he  desired  to 
purchase  the  land,  be  would  have  to  do  so 
from  G.,  and  defendant,  relying  on  such  repre- 
sentation, purchased  the  land  from  G.,  plain- 
tiff was  estopped  to  claim  any  farther  interest 
In  the  land. 

2.  AfPEAI/— PbkSUVFTIOHS— FiNDINOS. 

A  judgment  imports  such  further  findings 
of  fact  as  are  necessary  to  support  it,  provided 
there  is  evidence  In  the  record  sufficient  to 
authorlM  the  same. 

3.  HuBBAifo  ARO  Wm— CoinnmiTT  Pbop- 
IBTY— Wife's  Right  to  (Johvet. 

Where  property  in  controversy  was  tbe 
community  property  of  plaintiff  and  her  hus- 
band, she  was ,  authorized  to  contract  for  its 
sale  in  consideration  of  the  vendee  paying  com- 
munity debts,  which  contract  was  binding,  not 
only  on  her  alone,  but  on  her  children.  ■ 

[Bd.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  S  931.] 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrlgan,  Judge. 

Trespass  to  try  title  by  Lettle  Hughes  and 
others  against  Benson  Landrum.  From  a 
Judgment  in  favor  of  defendant  plaintiffs 
appeal.     Affirmed. 

Rehearing  denied  October  14,  1006. 

W.  G.  Bustls  and  Stewart  &  Templeton,  for 
appellants.    James  A.  Graham,  for  appellee. 

SPBBR,  J.  This  Is  an  ordinary  action  of 
trespass  to  try  title,  instituted  by  appellants, 
Lettle  Hughes  and  her  children,  to  recover  280 
acres  of  land  from  the  appellee,  Benson  Lan- 
drum. Tbe  appellee  answered  by  demurrers, 
both  general  and  special,  pleas  of  not  guilty, 

*Wrlt  of  error  denied  by  Supreme  Court  Ootol 
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equities  entttling  him  to  a  specific  perform- 
ance of  a  parol  agreement  to  conyey,  estop- 
pel, and  others.  The  case  was  submitted  to 
a  Jury  on  the  following  special  Issues :  "(1) 
State  whether  or  not  the  plaintiff  Mrs.  Let- 
tie  Hnghes,  In  the  presence  and  hearing  of 
defendant,  Benson  Landrum,  agreed  with  one 
P.  D.  Grant,  after  the  death  of  her  husband, 
B.  C.  Hughes,  to  surrender  the  land  in  contro- 
versy to  said  P.  D.  Grant,  and  said  Grant 
agreed  to  pay  off  and  release  Mrs.  Lettle 
Hughes  from  the  payment  of  Indebtedness 
on  the  lands  In  Issue  herein.  (2)  If  you  an- 
swer the  first  question  'Yes,'  then  state 
whether  or  not  Mrs.  Lettle  Hughes  surren- 
dered the  said  property  in  Issue  to  said  P. 
D.  Grant  (8)  If  you  answer  the  question 
No.  1  'Yes,'  then  state  whether  or  not  P.  D. 
Grant  paid  oft  the  indebtedness  on  the  land 
In  controversy,  and  discharged  Mrs.  Hughes 
and  the  estate  of  her  husband  from  the  pay- 
ment of  the  indebtedness  due  on  the  land  in 
controversy.  (4)  State  whether  or  not  Mrs. 
Lettle  Hughes  abandoned  the  property  in 
controversy,  with  no  Intention  of  paying  off 
and  discharging  the  Indebtedness  then  against 
the  land  in  issue,  and  under  circumstances 
which  would  warrant  an  ordinarily  prudent 
person,  situated  as  was  said  P.  D.  Grant,  in 
believing  and  concluding  that  said  Lettle 
Hughes  Intended  for  him,  the  said  P.  D. 
Grant,  to  take  the  land  In  issue  and  pay  off 
the  then  outstanding  indebtedness  against  it. 
(5)  State  what  caused  the  plaintiff  to  as- 
sert title  to  the  land  in  issue  herein  at  this 
time.  (6)  State  whether  or  not  the  plaintiff 
Mrs.  Lettle  Hughes  repudiated  the  Indebted- 
ness on  the  land  at  the  time  she  left  it.  If 
BO,  when  did  this  occur?  (7)  State  whether 
or  not  Mrs.  Lettle  Hnghes,  after  the  death  of 
her  husband,  E.  C.  Hughes,  represented  to 
Beuson  Landrum  that  she  intended  to  aban- 
don the  property  in  controversy  and  would  not 
pay  off  the  Indebtedness  then  existing  against 
the  same,  and  that,  if  said  Landrum  desired 
to  purchase  said  land,  he  would  have  to  do  so 
from  P.  D.  Grant  (8)  If  yon  answer  No.  7 
'Yes,'  then  state  whether  or  not  Benson  Lan- 
drum thereafter,  relying  on  said  representa- 
tions, and  believing  them  to  be  true,  pur- 
chased said  land  from  said  P.  D.  Grant  and 
paid  him  therefor,  and  would  not  have  done 
so  but  for  said  representations  of  Mrs.  Let- 
tie  Hnghes."  To  these  issues  the  Jury  re- 
sponded as  follows:  "We,  the  Jury,  answer 
the  questions  propounded  to  us  by  the  court 
as  follows :  Answer  No.  1 :  'Yes.'  Answer 
No.  2:  'Yes.'  Answer  No.  3:  'Yes.'  Answer 
No.  4:  'Yes.'  Answer  No.  6:  'On  account  of 
the  enhancement  of  valuations  on  said  land 
by  the  discovery  of  oil  near  the  said  land.' 
Answer  No.  6:  'She  did;  In  the  fall  of  1895.' 
Answer  No.  7 :  'Yea'  Answer  No.  8 :  'Yes.' " 
No  other  issues  were  submitted  to  the  Jury, 
and  no  complaint  Is  made  of  the  refusal  to 
submit  other  Issues.  Upon  this  verdict  the 
court  rendered  Judgment  In  favor  of  the  ap- 
pellesb 


By  appropriate  assignments  the  submission 
of  each  of  these  Issues  is  attacked  for  vari- 
ous reasons,  none  of  which  we  think  is  tenable. 
The  facts  sought  to  be  elicited  by  these  Inter- 
rogatories could  probably  have  been  ascer- 
tained upon  questions  dealing  less  with  the 
evidentiary  matters.  Yet  framed  as  the 
questions  are,  they  elicit  facts  sufficient  we 
think,  to  authorize  the  judgment  rendered. 
Neither  can  we  say  that  the  Issues  submit- 
ted are  ImmateriaL  An  examination  of  the 
record  also  convinces  ns  that  the  answers 
find  sufficient  support  in  the  testimony.  The 
judgment  of  the  court  Imports  such  further 
findings  of  fact  as  are  necessary  to  support 
It,  provided,  of  course,  there  Is  evidence 
sufficient  In  the  record  to  authorize  such 
findings.  We  therefore  think  the  judg- 
ment Is  amply  supported,  both  upon  the  Issues 
of  estoppel  by  her  representations  and 
equities  requiring  the  specific  performance 
of  Mrs.  Hughes'  parol  agreement  to  convey 
to  Landmm's  grantor,  P.  D.  Grant  The 
property  being  the  community  property  of 
Mrs.  Hughes  and  her  deceased  husband,  she 
was  authorized  to  contract  for  its  sale  to 
Grant  in  consideration  of  bis  paying  the 
community  debts;  and  ha  conduct  In  this 
respect  would  be  binding,  not  alone  upon 
herself,  but  upon  her  children  as  well. 

The  Judgment  is  therefore  affirmed. 


BUSH  et  al.  v.  PEBSOOTT  &  N.  W.  EL  CO. 

et  al. 
(Supreme  Court  of  Arkansas.    Sept  80,  1905.> 

1.  APPBAJ.— <i0E8TIORB     RBVUWABI.B— INTEB- 
LOCUTOET  ObDERS. 

Where  exceptions  are  saved  to  a  mling 
sustaining  a  demurrer  to  the  original  complaint, 
and  an  appeal  from  a  decree  of  dismissal  sub- 
sequently  entered  is  taken  within  a  year  from 
such  ruling,  the  whole  record  is  before  the 
Supreme  Court  for  review,  and  error  in  the 
ruling  sustaining  the  demurrer  will  work  a 
reversal,  regardless  of  the  sufficiency  of  a  plea 
of  res  Judicata  based  on  the  ruling  on  demurrer. 
which  plea  was  sustained  by  the  coort  to  the 
amended  complaint 

2.  Cancellatiok  of  Instruments— Fraud. 

Plaintiff  in  a  damage  suit  against  a  rail- 
road obtained  a  Judgment  in  the  lower  court, 
and  pending  an  appeal  by  the  railroad  as- 
signed her  interest  in  the  Judgment  to  one  of 
her  attorneys  in  consideration  of  a  conveyance 
by  him  to  her  of  a  tract  of  land.  The  Judg- 
ment was  reversed,  and  the  cause  remanded  for 
a  new  trial,  whereui>on  plaintiff  entered  into 
a  contract  with  both  her  attorneys^  whereby  ttie 
one  to  whom  she  had  assigned  her  interest  irt 
the  judgment  was  to  receive  one-half  of  eaxy 
sum  recovered  not  exceeding  $1,200,  and  one- 
fourth  of  any  sum  recovered  m  excess  of  $1,200. 
and  the  other  was  to  receive  one-half  of  any 
sum  recovered.  Subsequently  the  former  of 
the  attorneys  conspired  with  the  railroad  and 
fraudulently  procured  from  plaintiff  an  as- 
signment of  her  whole  cause  of  actiOQ  and  a 
compromise  of  the  same,  representing  to  her 
that  the  papers  she  executed  were  only  an  as- 
signment of  the  part  of  the  cause  of  action 
which  she  had  agreed  to  assign  to  him.    Hetri, 

that  the  assignment  and  compromise  would   l>e- 
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s?t  aside,  ao  tar  aa  the  riebts  of  plaintiff  and 
of  the  attorney  who  did  not  participate  in  the 
fraod  were  concerned,  but  would  stand  as  to 
the  rii^ts  of  the  attorney  who  procured  the 
suae. 

3.  Sakk— Conditions  07  Reuet. 

Plaintiff  could  not,  as  a  condition  of  pro- 
raring  the  setting  aside  of  the  assignment,  be 
required  to  first  surrender  and  restore  to  the 
attorney  who  procured  the  same  the  tract  of 
land  conveyed  to  her  by  him. 

4.  ASSIORHENTS— NICE8SITT   Of  RECOBDINO. 

In  a  suit  by  a  party  and  her  attorney  to 
wt  aside  a  compromise  and  assignment  of  a 
cause  of  action  on  the  ground  of  fraud  in  the 
procuronent  thereof,  where  the  attorney  claims 
an  interest  in  the  cause  of  action  by  a  previous 
assignment  from  the  party,  the  attomey^s  rights 
are  worked  out  through  the  party,  and  It  is  im- 
material that  the  assignment  to  him  is  not 
(hown  to  be  in  writing,  duly  acknowledged  and 
filed,  and  noted  on  the  docket  of  the  court 
vhere  the  action  is  pending,  as  required  by 
Kirby's  Dig.  {  4457,  and  that  defendant  to  the 
eaase  of  action  assigned  has  no  actual  notice 
«{ the  assignment  to  the  attorney. 

5.  Savs. 

Where  an  assignment  and  compromise  of 
a  cause  of  action  is  procured  from  a  party 
without  fraud,  her  attorney  has  no  standing  in 
8  luit  to  set  aside  such  assignment  and  com- 
promise, unless  an  aasignmoit  to  him  of  an  in- 
terest in  the  cause  of  action  has  been  made  in 
writing  and  duly  acknowledged,  filed,  and  noted 
00  the  docket  of  the  court,  as  required  by 
Kirby's  Dig.  {  4457,  or  unless  defendant  In  the 
compromised  cause  of  action  has  bad  actual 
notice  of  the  assignment  to  the  attorney. 
8.  Canceli-ation  or  Inbtbumients— Jubisdio- 
Tio:«— Existence  or  Leoai.  Revkdt. 
The  fact  that  a  party  who  has  been  fraudn- 
Iffltly  indnced  to  assign  and  compromise  a 
<aow  of  action  might  obtain  relief  from  the 
fraud  by  a  motion  to  reinstate  the  action  com- 
promised, or  by  a  new  action  at  law,  does  not 
oast  the  concurrent  jurisdiction  of  a  court  of 
eqoity  to  grant  relief  by  canceling  the  assign- 
ment and  compromise. 

Appeal  from  Nevada  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Suit  by  Mary  A.  Smith  and  J.  O.  A.  Bnsb 
against  the  Prescott  &  Northwestern  Rail- 
way Company  and  another.  From  a  decree 
of  dismissal,  plaintiffs  appeal.    Reversed. 

J.  O.  A.  Bush  and  W.  V.  Tompkins,  for 
ippellantB.    0.  C.  Hamby,  for  appellees. 

McCTJIXOCH,  J.  This  Is  a  snlt  In  chan- 
cery seeking  to  set  aside,  on  acconnt  of  al- 
leged frand  In  the  procurement  thereof,  an 
assignment  by  the  plaintiff  Mary  A.  Smith  to 
Guy  Nelson,  one  of  the  defendants,  of  an  al- 
leged canse  of  action  against  the  defendant 
railroad  company  for  the  n^ligent  killing  of 
her  minor  son  and  a  compromise  with  said 
defendant  railroad  company  of  said  action. 
On  January  28,  1903,  the  court  sustained 
a  demnrrer  to  the  complaint  and  entered  a 
decree  dismissing  it  for  want  of  equity  and 
pomlttlng  the  plaintiff  to  amend  by  setting 
A>ra  the  additional  facts  stating  a  cause 
of  action.  To  OiiB  decision  the  plaintiff  ex- 
cepted. During  the  April  term,  1903,  the 
plaintiff  filed  an  amended  complaint  stating 
atlbstantlally  the  same  facts  as  in  the  origi- 
nal complaint    The  def^idants   again   de- 


murred, and  also  Interposed  a  plea  of  res 
judicata,  on  the  ground  that  the  amended 
complaint  states  no  additional  facts  and  that 
the  decision  of  the  court  sustaining  a  de- 
murrer to  the  original  complaint  was  a  con- 
clusive adjudication  of  the  sufficiency  of  the 
amended  complaint  The  court  sustained 
this  plea,  and  exceptions  were  duly  saved. 
Inasmuch  as  exceptions  were  saved  to  th» 
ruling  of  the  court  In  sustaining  the  demur- 
rer to  the  original  complaint  and  the  appeal 
was  taken  within  a  year  from  that  time, 
the  whole  record  Is  before  as ;  and,  even  if 
it  should  be  found  that  the  court  erred  in 
sustaining  that  demurrer,  the  cause  must 
be  reversed,  without  consideration  of  the 
sufficiency  of  the  plea  of  res  judicata. 

The  complaint  states,  In  substance :  "That 
the  plaintiff  Mary  A.  Smith  had  a  good  cause 
of  action  against  defendant  railroad  com- 
pany tor  the  negligent  killing  of  her  son, 
and  had  brought  suit  thereon  for  damages 
In  the  sum  of  $12,000  against  said  company 
In  the  circuit  court  of  Nevada  county;  her 
coplalntlff  herein,  J.  O.  A.  Bush,  and  defend- 
ant Guy  Nelson,  who  were  partners  in  the 
law  practice,  being  her  attorneys  in  that 
suit,  under  contract  with  her  to  receive  one- 
half  of  the  amount  recovered  as  their  fee. 
That  the  suit  was  tried  and  she  recovered  a 
judgment  for  $1,200  damages  against  said 
company,  and  the  latter  took  an  appeal  to 
this  court  That  while  the  cause  was  pend- 
ing in  this  court  she  assigned  her  half  in- 
terest In  said  judgment  to  defendant  Nelson 
In  consideration  of  his  conveyance  to  her  of 
a  tract  of  land  valued  at  $400.  That  said 
judgment  was  reversed  by  this  court  &n<l 
the  cause  remanded  for  a  new  trial;  and 
that  thereafter,  before  a  new  trial  could  be 
had,  she  and  Bush  and  Nelson  entered  into 
a  new  contract  whereby  It  was  agreed  that 
Bush  should  receive  one-half  of  any  amount 
recovered  in  said  suit  and  Nelson  should 
receive  one-half  of  any  sum  recovered  not 
exceeding  $1,200  and  one-fourth  of  any  sum 
recovered  In  excess  of  $1,200.  That  there- 
after said  Nelson  and  defendant  railway 
company  and  Its  attorney  entered  into  a 
conspiracy  to  fraudulently  procure  from  the 
plaintiff  Mrs.  Smith  an  assignmoit  of  the 
whole  of  said  cause  of  action  and  a  com- 
promise of  the  same;  and  that  Nelson,  pur- 
suant to  said  conspiracy,  by  deception,  false- 
hood, and  fraud  Induced  her  to  execute  such 
assignment  and  then  filed  the  same  with 
the  papers  in  said  damage  suit  and  com- 
promised and  dismissed  said  suit  in  con- 
sideration of  the  sum  of  $600,  paid  to  him  by 
said  railway  company.  It  is  alleged  that 
the  plaintiff  Mrs.  Smith  is  Illiterate  and 
Ignorant  of  all  forms  of  law.  and  that  Nelson 
falsely  represented  to  her  that  the  paper 
she  executed  was  only  an  assignment  of  the 
part  of  said  cause  of  action  which  she  had 
agreed  to  assign  him,  and  that  her  attorney. 
Bush,  knew  all  about  and  had  advised  her 
to  sign  it;  that  she  was  Ignorant  of  the  oon- 
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tenta  of  said  paper,  and  signed  it  under  the 
belief  that  by  It  she  only  assigned  the  part 
'of  said  cause  of  action  which  she  had  pre- 
Tionsly  agreed  to  assign  to  Nelson,  and  no 
m<H:e;  that  at  the  time  of  said  compromise 
said  railway  company  well  knew  that  said 
transfa  bad  been  obtained  by  said  Nelson 
through  falsehood,  fraud,  and  deception; 
and  that  he  bad  no  authority  to  represent 
Mrs.  Smith  in  making  said  compromise.  Ac- 
cepting the  allegations  as  trn^  which  we 
must  do  In  testing  the  sufficiency  of  the  com- 
plaint on  demurrer,  they  snfflciently  state  a 
cause  of  action,  and  the  learned  chancellor 
erred  in  sustaining  the  demurrer.  If,  as  al- 
leged. Nelson  and  the  railway  company  con- 
spired together,  and  by  falsehood  and  fraud 
procured  from  Mrs.  Smith  an  assignment  of 
her  whole  cause  of  action  ag^ainst  the  com- 
pany for  damages,  when  she  only  Intended 
to  assign  the  part  which  she  had  preyioosly 
agreed  upon,  and  was  led  to  believe  by  Nelson 
that  she  was  only  signing  a  transfer  of  such 
part,  and  said  company  compromised  with 
Nelson,  then  a  court  of  equity  should  set 
aside  the  assignment  and  compromise,  in  so 
far  as  the  rights  of  Mrs.  Smith  and  of  Bush, 
who  claims  through  her  an  interest  in  the 
cause  of  action,  are  concerned.  As  to  the 
rights  of  Nelson,  who  is  conceded  to  be  en- 
titled to  one-half  of  the  recovery  on  the  cause 
of  action  up  to  $1,200  and  one-fourth  of  any 
recovery  over  that  sum,  the  assignment  and 
compromise  must  stand.  Nor  should  Mrs. 
Smith,  as  contended  by  learned  counsel  for 
appellees,  be  required  first  to  surrender  and 
restore  to  Nelson  the  tract  of  land  conveyed 
by  him  to  her.  No  such  condition  can  be 
imposed  upon  her  right  to  set  aside  the  as- 
signment, for  the  reason  that  she  is  not 
seeking  to  set  aside  the  part  of  her  cause  of 
action  against  the  railway  company  which 
she  assigned  to  him  in  consideration  of  the 
conveyance  of  the  land.  That  transaction 
is,  so  far  as  the  pleadings  show,  free  from 
fraud,  and  must  stand. 

It  is  contended  that  Bush  cannot  maintain 
this  suit  because  the  assignment  to  him  of 
an  interest  in  the  alleged  cause  of  action 
against  the  railway  company  is  not  shown 
to  be  in  writing  duly  a<^nowledged  and  filed 
and  noted  on  the  docket  of  the  court  where 
the  action  was  pending,  as  provided  by  sec- 
tion 44S7  of  Klrby's  Digest,  and  because  it 
is  not  alleged  that  the  railway  company  had 
any  actual  notice  of  the  assignment  to  him. 
This  would  be  time  if  he  were  suing  upon  a 
statutory  assignment;  but  such  is  not  his 
attitude  in  this  case.  Mrs.  Smith  sues  upon 
the  alleged  fraud  in  the  procurement  of  her 
assignment  to  Nelson  of  the  whole  cause  of 
action,  and  Bush  is  properly  Joined  as  plain- 
tiff because  of  bis  interest  therein.  Hla 
rights  are  worked  out  through  her,  entirely 
Independent  of  the  statute  in  question.  If 
no  fraud  has  been  perpetrated  upon  Mrs. 
Smith  in  the  procurement  of  the  assignment, 
then  Bush  has  no  standing  in  the  suit,  unless 


he  has  complied  with  the  statute  by  filing  a 
written  transfer,  duly  acknowledged,  etc., 
with  the  papers  In  the  suit,  or  unless  the 
railway  company  had  actual  notice  of  the 
same,  as  held  by  this  court  In  K.  O.,  F.  C.  & 
M.  Ry.  Co.  V.  Joslln,  86  S.  W.  435.  It  may 
be  said  that  the  plaintiffs  had  a  remedy  at 
law,  and  might,  in  avoidance  of  the  assign- 
ment and  compromise,  show  fraud  in  the 
procurement  upon  a  motion  in  Nevada  cir- 
cuit court  to  reinstate  the  cause,  or  in  a 
new  action  against  the  railway  company  to 
recover  the  damages.  St  L.,  I.  M.  &  Sou.  Ry. 
V.  Brown,  73  Ark.  42,  83  S.  W.  832.  But 
this  remedy  does  not  oust  the  concurrent 
Jurisdiction  of  courts  of  equity  to  grant  re- 
lief against  fraud  by  canceling  a  written 
release  or  assignment  obtained  by  such  means. 
1  P<Hn.  Bq.  Jut.  (3d  Ed.)  §  188;  George  v. 
Tate,  102  U.  S.  564,  26  L.  Ed.  232;  Delaine  ▼, 
James,  94  U.  S.  207,  24  L.  Ed.  112. 

Our  conclusion  is  that  the  chancellor  erred 
In  sustaining  the  demurrer,  and  the  cause 
is  reversed,  with  directions  to  overrule  the 
same  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


MILLER  V.  NUCKOLLS. 
(Supreme  Court  of  Arkansas.    Sept.  80,  1905.) 

1.  Slandeb  —  Action  —  Dkath    o»    Pabtt  — 
Abatement. 

An  action  for  slander  abates,  both  at  com- 
mon law  and  under  the  express  exception  of 
.the  statute  providing  for  the  revival  of  caases 
of  action  for  personal  wrongs,  with  the  death 
of  either  the  wrongdoer  or  the  party  injured. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Coit.  Dig.  Abatement  and  Revival,  {  269.] 

2.  Saiod— Abateuent  aiteb  J-noGincRT. 

A  cause  of  action  for  slander  or  libel 
merges  In  a  Judgment  for  plaintiff,  and  does 
not  thereafter  abate  on  the  death  of  defendant 
pending  an  appeal  and  supersedeas  by  him.  from 
the  Judgment,  unless  the  Judgment  it  set  aside 
or  reversed  on  such  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  {{  347,  SSSfi.i 
8.  AppEAi/—SnpKEBEDEAS— Effect. 

An  appeal  and  supersedeas  does  not  vacate 
a  Judgment,  but  only  stays  the  proceedings 
thereunder. 

Appeal  from  Circuit  Court,  Independence 
County;  Frederick  D.  Fulkerson,  Judge. 

Action  by  one  Nuckolls  against  one  Miller. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
pealed. Pending  the  appeal,  defendant  died, 
and  his  attorney,  as  amicus  curite,  moves  to 
abate  the  cause.    Motion  overruled. 

Oustave  Jones,  for  appellant  W.  A.  Old^ 
field  and  Wright  &  Matheny,  for  appellee. 

On  Motion  to  Abate  Cause. 

McGULLOCOa,  J.  This  is  an  action  for 
slander.  The  plaintiff  (am>e]Iee)  recovered 
Judgment  below,  and  the  defendant  (appel- 
lant) took  an  appeal  to  this  court  Sinc<» 
the  appeal  was  perfected,  the  appellant  died, 
and  hla  attorney,  a^  amicus  cwcitd,  presents 
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this  moUon  to  abate  the  cause.  Tbe  appd- 
i«e  responds  to  the  motion,  and  asks  that  tbe 
cause  be  revived  against  the  administrator 
or  ezecntor  of  the  deceased. 

At  common  law  actions  of  this  kind  abated 
with  tbe  death  of  either  party,  tbe  wrong- 
doer or  tbe  party  injured.  "Actio  person- 
alis morltur  com  persona,"  was  a  maxim  of 
tbe  common  law.  The  statute  of  this  state 
providing  for  revival  of  causes  of  action  for 
wrongs  done  to  tbe  person  expressly  excepts 
from  Its  operation  actions  for  slander  or 
libel,  thus  leaving  tbe  common-law  rule  in 
force  as  to  those  actions.  It  does  not  fol- 
low, however,  that  after  a  verdict  and  Judg- 
ment in  favor  of  tbe  plaintllf  an  action  for 
slander  or  libel  abates.  Oo  tbe  contrary, 
we  hold  that  the  cause  of  action  becomes 
merged  in  the  judgment,  and,  unless  the 
same  be  set  aside  or  reversed,  there  can  be 
no  abatement  This  view  is  sustained  by 
■nthortty.  Newell  on  Slander  and  Libel,  p. 
375;  21  Am.  &  Eng.  Enc.  P.  &  P.  p.  3S1 ;  Dial 
T.  Holter.  6  Ohio  St  228 ;  Akers  v.  Akers,  16 
Lea  (Tenn.)  7,  57  Am.  Rep.  207. 

An  appeal  and  supersedeas  does  not  have 
tbe  effect  of  vacating  a  Judgment  but  only 
stays  proceedings  thereunder.  Fowler  v. 
Scott  H  Ark.  675 ;  2  Oyc.  p.  971 ;  20  Am.  & 
Eng.  Enc.  P.  4  P.  p.  1240;  Runyon  v,  Ben- 
nett *  Dana,  509,  20  Am.  Dec.  431 ;  Low  v. 
Adams.  6  Oal.  277;  Martin  v.  South  Salem 
Land  Oo.,  04  Va.  28,  26  8.  B.  591;  Fawcett 
V.  Superior  Court,  16  Wash.  845,  46  Pac. 
S80.  5S  Am.  St  Rep.  804. 

Tbe  motion  to  abate  is  therefore  overruled. 


OABPENTER  v.  DRE8SLER  (two  cases). 

(Supreme  Court  of  Arkansas,  July  29,   1905. 

On  Rehearing,  Sept  80,  1905.) 

1.  EVIDXNCB— TBARSCSIFT    of     RECOBO    TROit 

Land   dnca—OBioiiiAL  and   Secordabt 

EVIDKNCK. 
Under  Kirby's  Die.  t  8064,  providing  that 
a  certified  transcript  of  a  record  in  tbe  office  of 
the  Land  Commissioner  shall  be  received  in 
evidence  to  show  the  existence  of  the  record, 
neither  the  record  itself  nor  the  certified  tran- 
script is  original  evidence,  and  is  not  admissible 
witbont  proof  of  the  loss  or  destmction  of  the 
deed  or  certificate  shown  by  tbe  record. 

2.  Noirsnrr— Condition  or  Causi. 

A  case  is  not  finally  submitted  until  the 
amiment  is  closed,  and  until  that  time  a  plain- 
tiff baa  a  right  under  tbe  express  provisions 
of  Kirby's  Dig.  {  6167,  to  take  a  nonsuit. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit  H  16,  16.] 

8.   SaICB— DlSCBETION   OF  CoUBT. 

It  is  in  the  sound  discretion  of  the  court  to 
permit  a  nonsuit  after  final  submission,  and  tbp 
eoort  ought  to  do  so  when  it  Is  in  the  interest 
of  Jostiee  and  to  enable  the  parties  to  obtain 
a  fair  trial. 

[Ed.  Note.— 'For  cases  in  point  see  vol.  17, 
C!ent  Dig.  Dismissal  and  Nonsuit  H  16,  16.] 
4.  Sakz— Abusb  of  Dibobetion. 

In  ejectment  plaintiff  pleaded  title,  and 
in  response  to  a  motion  filed  bis  muniments  of 
*itie,  to  wUch  defendant  excepted  on  the  general 


ground  that  they  were  incompetent  and  the 
case  was  submitted,  together  with  uie  excep- 
tiona  During  the  argument  tbe  court  held 
that  the  transcript  of  a  record  from  tbe  office 
of  tbe  Land  C!ommissioner,  which  constituted 
one  link  in  plaintiff's  chain  of  title,  was  in- 
competent I>ecau8e  secondary  evidence,  and 
plaintiff, .  l>efore  the  close  of  the  argument 
offered  to  lay  the  proper  foundation  for  its 
admission.  Tbis  offer  was  refused,  and  plaintiff 
was  not  allowed  to  take  a  nonsuit  Betd,  that 
the  exercise  of  the  court's  discretion  in  refusing 
to  allow  plaintiff  to  take  a  nonsuit  was  arbi- 
trary and  improper. 

6.   AfPIAI/— EZCKFTIONS  — INOOBPOBATION     IN 

Record. 

Under  Kirby's  Dig.  |  6224,  providing  for 
exceptions  to  appear  in  certain  record  entries, 
exception  to  the  overruling  of  a  motion  for  a 
new  trial  may  properly  be  made  in  the  record 
entry  of  its  overruling,  and  it  is  not  necpssary 
In  that  case  to  repeat  the  same  formality  in  tbe 
bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error, )  2309.] 

Appeal  from  Circuit  Court  Arkansas  Coun- 
ty;  George  H.  C!bapline,  Judge. 

Two  separate  actions  by  one  Carpenter 
against  one  Dressier.  From  Judgments  for 
defendant  in  each  action,  plaintiff  appeals. 
Reversed. 

H.  A.  &  X  R.  Parker  and  Carpenter  &  In- 
gram, for  appellant  Lewis  &  Ingram  and 
H.  Coleman,  for  appellee. 

HILL,  C  3.  Tbe  issues  in  these  cases  are 
identical,  and  they  will  be  treated  for  the 
purposes  of  the  opinion  as  one  case. 

1.  The  first  question  for  consideration  Is 
tbe  effect  to  be  given  to  a  certified  transcript 
from  tbe  office  of  tbe  Land  commissioner, 
when  offered  in  evid^ice  to  prove  a  transfer 
therein  shown.  Tbe  statute  (section  S064, 
Kirby's  Dig.)  only  provides  that  when  prop- 
erly certified,  it  shall  be  received  in  evidence 
of  the  existence  of  tbe  records  of  which  the 
transcript  is  a  copy.  It  does  not  provide 
whether  it  shall  be  primary  or  secondary 
evidence,  and  tbe  question  here  Is  whether 
such  transcript  can  be  received  as  original 
evidence  to  prove  the  issuance  of  a  certificate 
or  deed,  without  first  accounting  for  the 
deed  or  certificate.  In  other  words,  does  this 
statute  make  tbe  record  of  the  transaction 
required  by  law  to  be  k^t  in  tbe  land  ofBce 
of  the  same  grade  of  evidence  as  the  certi- 
ficate or  deed  issuing  from  the  land  office  as 
a  result  of  the  transaction  there  recorded? 
One  view  to  take  of  it  is  that  tbe  law  requires 
a  record  to  be  bad  of  tbe  transaction,  say 
a  land  sale,  and  as  evldoice  of  the  consum- 
mation of  that  sale  tbe  deed  is  issued,  and 
It  Is  evidence,  but  not  tbe  only  evidence,  of 
the  sale;  tor  this  record  must  precede  the 
Issuance  of  the  deed,  and  the  deed  Is  based 
upon  the  transaction  therein  recorded.  In 
this  view  the  record  and  deed  would  be  origi- 
nal evidence  of  equal  grade,  and  this  statute 
makes  the  certified  transcript  of  tbe  record 
equal  to  the  record  itself.  This  Is  the  view 
taken,  under  closely  analogous  statutes,  in 
Mississippi  and  Alabama.    Boddlev.  Pardee 
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74  Mlm.  18,  20  Sonih.  1;  Wood-Sto<&  Iron 
Go.  V.  Roberts,  87  Ala.  436,  6  South.  340. 
In  Boynton  t.  Asbabranner,  decided  at  this 
term  and  reported  In  88  S.  W.  566,  this  view 
preTailed.  However,  the  question  was  not 
fully  considered,  as  the  court  was  then  of 
opinion,  as  therein  Indicated,  that  Dawson  t. 
Parham,  66  Ark.  286,  18  S.  W.  48,  had 
settled  this  question  In  this  way.  In  the 
argument  of  this  case,  counsel  pointed  out 
the  error  of  the  court  In  mlsconcelTlng  the 
scope  of  Dawson  r.  Parham.  That  case  did 
not  reach  to  this  point,  but  to  the  effect  of 
the  certified  transcript  being  of  equal  dignity 
to  the  record  In  the  land  office,  and  did  not 
decide  the  effect  of  the  record  Itself  (or  Its 
copy  made  pursuant  to  the  statute)  as  origi- 
nal evidence  to  prove  the  transfer,  without 
accounting  for  the  deed  or  certificate  Itself. 
The  question  arising  again  In  this  case,  and 
In  Covington  v.  Berry  (this  day  decided)  88 
S.  W.  1005,  has  caused  the  court  to  re-ezamlne 
the  ruling  In  Boynton  ▼.  Ashabranner,  as 
well  as  In  the  cases  now  at  bar.  The  other 
view  of  the  question  Is  that  the  record  In  the 
land  office  Is  a  public  memorandum  of  the 
transaction,  and  that  the  primary  evidence 
of  the  transaction  Is  the  deed  or  certificate 
Issued  by  the  Land  Commissioner,  and  this 
public  memorandum  la  only  admissible  evi- 
dence after  the  loss  or  destruction  of,  or  in- 
ability of  the  party  to  produce,  the  original 
is  shown,  and  then  this  public  record  (and 
by  statute  certified  transcripts  thereoO  'be- 
comes  the  highest  grade  of  secondary  evi- 
dence to  prove  the  transaction  therein  re- 
corded. This  subject  la  fully  and  exhaustive- 
ly treated  by  Wlgmore  in  his  recent  treatise 
on  the  Law  of  EMdence,  and  statutes  and 
decisions  from  almost  every  state  In  the 
Union  are  collected  in  a  note  following  the 
discussion  on  the  subject  2  Wlgmore  on  Evi- 
dence, {  1239,  and  note  pages  14S4-148S. 
Tills  latter  view  Is  more  consonant  to  the 
previous  decisions  of  this  court  See  Stew- 
art V.  Scott  57  Ark.  168,  20  S.  W.  1088; 
Driver  v.  Evans,  47  Ark.  800,  1  8.  W.  518. 
This  view  seems  to  be  sustained  by  the 
weight  of  authority  also.  The  court  con- 
cludes that  the  transcript  from  the  land 
office  Is  not  admissible  until  the  party  offer- 
ing It  accounts  for  the  loss  or  destnMrtlon  of 
the  deed  or  certificate,  or  shows  It  to  be 
inaccessible  to  blm  ot  the  procress  of  the 
court,  or  In  unknown  hands,  or  otherwise 
not  subject  to  production,  as  a  foundation  to 
admit  the  transcript  as  secondary  evidence. 
A  supplemental  opinion  will  be  filed  In  Boyn- 
ton V.  Ashabranner  to  the  same  effect,  and 
the  mandate  recalled  to  contain  it 

2.  Th<>  court  was  right,  therefore.  In  ezdnd- 
ing  the  transcript  as  evidence  of  the  transfer  of 
title ;  but  the  court  erred  in  not  then  permit- 
ting appellant  to  lay  the  necessary  foundation 
to  admit  the  transcript  or  to  allow  appel- 
lant to  take  a  nonsuit  in  order  to  complete 
bis  evidence  In  a  new  snlt  The  facts  were 
these :  Appellant  sued  In  ejectment  and  plead- 


ed his  title,  and  In  response  to  a  motion  to 
file  muniments  of  title  did  so,  filing  a  tran- 
script ftom  the  land  office  to  establish  one 
link  In  his  claim.  After  answering,  appellee 
attached  to  the  answer  exertions  to  the 
muniments,  and  as  to  this  one  a  general  ex- 
ception that  it  was  Incompetent  It  was 
agreed  that  tiie  exceptions  and  whole  case 
be  submitted  to  the  court  together.  During 
the  argument  the  court  held  that  tiie  tran- 
script was  secondary  evidence,  and  then, 
before  the  argument  had  closed,  the  appellant 
offered  to  lay  the  propn  foundation  for  its 
admission  as  secondary  evidence.  This  was 
overruled,  and  then  appellant  asked  that  the 
submission  be  set  aside  and  he  be  allowed 
to  nonsuit,  and  this  was  denied.  A  case  is 
not  finally  submitted  until  the  argument  Is 
closed,  and  a  plaintiff  has  a  statutory  right 
to  nonsuit  until  final  submission.  Kirby's 
Dig.  {  6167.  The  court  treated  the  agreemoit 
to  submit  the  case  as  the  final  submission, 
and,  if  this  be  right,  still  it  was  in  the  sound 
discretion  of  the  court  to  permit  a  nonsuit 
after  final  submission,  and  the  court  ougbt  to 
4o  so  when  It  is  in  the  interest  of  Justice 
and  to  enable  the  parties  to  obtain  a  fair 
trial,  which  cannot  be  obtained  on  the  record 
as  It  then  stands.  Railway  v.  Sewing  Ma- 
chine Co.,  69  Ark.  431,  64  S.  W.  96.  It  was 
an  arbitrary  exercise  of  discretion  not  to  per- 
mit either  the  foundation  to  be  laid  in  that 
suit  for  the  admission  of  the  transcript  or 
permit  a  nonsuit  In  order  that  the  record  In 
a  future  suit  would  fairly  present  the  rights 
of  the  parties.  The  Judges  of  the  chancery 
and  circuit  courts,  as  well  as  the  Judges  of 
this  court,  have  held  different  viewA  <hi  the 
question  of  admitting  these  transcripts  as 
original  evidence,  and  counsel  were  not  cul- 
pably In  error  In  pursuing  the  course  they 
did.  The  exception  In  this  case  was  a  gener- 
al one,  alleging  the  transcript  was  incompe- 
tent, which  is  not  good;  for  the  transcript 
is  competent  when  the  proper  foundation  is 
laid.  It  depends  on  the  time  and  connection 
when  offered  whether  It  is  competent  and  la 
not  subject  to  this  general  objection.  The 
point  upon  which  it  was  ruled  out  developed, 
so  far  as  this  record  shows,  ai^ter  the  final 
submission,  if  It  be  treated  as  finally  submit- 
ted. The  request  for  time  to  meet  the  ques- 
tion then  ruled  against  appellant  was  reason- 
able, and,  if  for  any  reason  the  court  did  not 
think  further  time  should  have  been  granted 
at  that  stage  ot  the  case,  certainly  a  nonsuit 
onght  to  have  been  permitted,  instead  of  de- 
ciding the  case  upon  a  technical  point,  which 
had  not  been  proijerly  raised,  and  which 
could  easily  have  been  overcome. 

8.  The  appellee  insists  that  the  canse 
should  not  be  reversed,  because  the  bill  of 
exceptions  fails  to  show  that  exceptions  woe 
saved  to  the  overruling  of  the  motion  for  new 
trial.  The  record  fully  shows  the  overruling 
of  the  motion  and  proper  exceptions  thereto, 
and   by  some  wror   ^e  exc«3ti<Hi   la   not 
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embodied  In  tbe  bin  of  exceptions,  as  la 
usual  and  proper.  As  exceptiona  were  saved 
as  shown  by  tbe  record,  the  court  would  not 
rererse  for  a  clerical  failure  to  Insert  the 
same  thing  In  the  bill  of  exertions,  where 
It  properly  belongs,  without  giving  appellant 
an  opportunity  to  amend  the  bill  of  excep- 
tions to  make  It  speak  the  truth.  However, 
the  court  does  not  consldo'  that  necessary 
in  his  case.  Section  6224,  Kirby's  Dig., 
provides  for  exceptions  to  appear  In  cwtaln 
record  entries,  and  they  are  suflSclent  when 
tbey  are  there  made.  Tbe  court  Is  of  the 
opinion  that  an  exception  to  the  overruling 
«t  a  motion  for  a  new  trial  can  properly  be 
made  In  the  record  entry  of  its  overruling, 
and  that  It  Is  not  necessary,  when  that  Is 
done,  to  repeat  the  same  formality  in  the 
bill  of  exc^tlona  The  court  is  aware  that 
this  qneetion  has  been  ruled  differently  In 
Johnson  v.  State,  43  Ark.  391,  which  was 
followed  In  Beldler  v.  Freldell,  44  Ark.  411. 
Both  of  these  decisions  overlooked  this  stat- 
ute^ or  else  they  could  hardly  have  failed  to 
aH>]y  It.  The  court  considers  these  cases  in 
conflict  with  the  statute,  and  should  not  be 
followed,  but  overruled 

Oth«:  questions  are  presented  and  dis- 
cussed :  but,  as  the  evidence  and  records  may 
be  different  on  another  trial,  the  court  does 
not  consider  it  proper  to  decide  more  than 
necessary  to  determine  the  appeal. 

For  tbe  error  Indicated,  the  cause  la  re- 
versed, and  remanded  for  a  new  trial 

BATTLB,  J.,  absent 

On  Rehearing. 

HILIi,  C.  3.  The  appellee  ccmiplalns  of 
tbe  statement  of  facts  made  by  the  court 
The  court  has  carefully  gone  through  the 
record,  and  while  It  is  not  aa  clear  as  it 
sbould  be,  yet  it  Is  reasonably  clear  and 
certain  that  the  matters  occurred  as  heretofore 
stated.  Attention  Is  called  to  the  fact  that 
there  was  no  ruling  on  the  cross-appeal,  and 
appellee  might  be  concluded  by  matters  there- 
in set  np.  The  court  Intended  the  reversal 
to  be  complete,  and  the  order  will  now  be 
made  to  that  ^ect  so  as  to  remove  any 
ddubt  that  the  latter  proceeding  Is  reversed. 


SMITH  et  al.  v.  MAGINNIS. 
(Supreme  Court  of  Arkansas.    Sept  30,  190B.) 

L   NOTABIES— FAI.8E  CEBTIFICATE  TO  ATTIDA- 

vrr — Action  or  Bond— Complaint. 
The  complaint  against  a  notary  and  bis 
mreties,  alleging  that  tbe  notary  made  false 
certificates  to  affidavits  of  persona  that  they 
vere  soldiers  and  entitled  as  such  to  make  ad- 
ditional homestead  entries,  in  that  such  persons 
did  not  appear  before  him  and  execute  such  af- 
Sdavita,  and  that  relying  on  such  certificates, 
plaintiff  pordiased  the  homestead  claims  of 
sach  persons,  and  because  of  the  falsity  of  the 
certificates  obtained  no  right  by  his  purchase, 
is  insufficient  in  not  alleging  that  the  persons  did 
not  own  tbe  additional  homestead  rights  which 
he  purchased  of  them. 


2.  Saux— Caitbx  or  iNjtrar. 

Where  a  notary  makes  a  ftilse  certificate 
that  certain  persons  appeared  l>efore  him  and 
made  affidavit  tltat  they  were  soldiers,  and  en- 
titled as  such  to  make  additional  homestead 
entries,  the  ostensible  purpose  of  such  affidavit 
being  to  establish  the  additional  homestead 
right  to  tbe  satisfaction  of  tbe  officers  of  the 
Land  Office,  and  plaintiff  relies  thereon  and 
purchases  the  homestead  claims  of  such  per- 
sons, when  in  fact  they  had  no  such  right,  Qie 
Eroximate  cause  of  his  injury  is  his  negligence 
I  relying  on  the  certificate  and  the  fraud  of  tbe 
persons  selling  to  him,  and  not  the  certificate, 
so  that  the  sureties  of  tbe  notary  are  not  liable 
to  plaintiff. 

[Ed.  Note. — For  cases  In  point  see  vol.  87, 
Cent  Dig.  Notaries,  H  80-33.] 

Appeal  from  Circuit  Court  Perry  County; 
Robert  J.  Lea,  Judge. 

Action  by  C.  H.  Maglnnia  against  J.  S. 
Smith  and  othera  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed. 

Rehearing  denied  October  16,  1906. 

In  February,  1900,  one  Robert  Pearl  was 
appointed  a  notary  public  for  Perry  county, 
in  this  state,  and  gave  bond  In  tbe  sum  of 
91,000  for  the  faithful  performance  of  the 
duties  of  the  ofllce.  J.  S.  Smith  and  X  H. 
Tancey  were  sureties  on  hla  bond.  In 
February,  1003,  C.  H.  Maglnnia  brought  tbia 
action  In  .the  Perry  circuit  court  against 
Robert  Pearl,  tbe  notary,  and  his  bondsmen. 
Smith  and  Tancey,  and  alleged  in  his  com- 
plaint that  Pearl  at  various  times  from 
March,  1000,  to  January,  1901,  had  affixed 
his  certificate  and  seal  of  office  as  notary 
public  to  affidavits  of  various  parties  showing 
that  they  were  soldiers,  or  tbe  widows  or 
heirs  of  soldiers,  and  entitled  as  such  to  make 
additional  homestead  entries.  The  com- 
plaint then  ^vceeda  to  allege  "that  the 
certlflcatea  attached  to  the  aforementioned 
affidavits  of  George  Martin,  Mary  Davis,  Jas. 
P.  White,  Jasper  M.  Ford,  Mary  Jane  Rey- 
nolds, and  William  A.  Flemming  were  in 
truth  and  in  fact  false,  as  said  aforemen- 
tioned parties,  nor  either  of  them,  ever  ap- 
peared before  said  Robert  Pearl  as  such 
notary  public,  and  did  not  execute  the  said 
affidavits  before  him  as  such  notary  public 
as  therein  stated."  He  further  alleged  that 
relying  on  the  truthfulness  of  the  certificates 
attached  to  the  affidavits  by  Pearl  as  notary 
public,  plaintiff  purchased  the  homestead 
claims  of  the  parties  named,  paying  therefor 
In  the  aggregate  tbe  sum  of  $2,516;  "that 
owing  to  the  falsity  of  the  said  certificates 
of  the  said  notary  public,  R.  li.  Pearl,  and 
to  the  fact  that  the  said  parties  did  not  ap- 
pear before  him  as  certified  by  blm,  and  did 
not  execute  the  papers  and  affidavits,  he  ob- 
tained no  rights  by  reason  of  the  said  pur- 
chase, and  the  consideration  for  which  he 
paid  the  sum  of  money  wholly  failed,  where- 
by he  18  damaged  the  sum  of  $2,610,"  for 
which  amount  he  asked  judgment  against 
Pearl  and  his  bondsmen.  Pearl  did  not  ap- 
pear, and  judgment  was  rendered  against 
blic    by    default.    The    other    defendants. 
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Yancey  and  Smith,  filed  an  answer  In  which 
they  alleged  "that  before  March  1,  1900,  and 
before  the  making  of  any  of  the  certificates 
Bet  I  out  in  the  complaint,  Robert  h.  Pearl 
bad  removed  from  Perry  county  and  bad 
ceased  to  be  either  a  citizen  or  resident  theres 
of,  and  that  be  never  was  In  Perry  county 
after  February  27,  1900."  Thereupon  the 
plaintiff  filed  a  demurrer  to  the  answer,  on 
the  ground  that  the  facts  stated  therein  were 
not  sufilclent  to  constitute  a  defense.  This 
demurrer  was  sustained,  and,  Yancey  declin- 
ing to  plead  further,  judgment  was  rendered 
against  blm.  Smith  asked  permission  to  file 
an  amended  answa:;  but  as  the  attorneys 
had  agreed  to  submit  the  case  for  decision  on 
the  pleadings  as  they  stood,  and  as  an 
amendment  to  the  answer  would- necessitate 
a  continuance  of  the  cause,  the  court  declined 
to  allow  the  continuance,  unless  the  attorney 
for  the  defendant  would  state  that  he  had 
reasonable  grounds  to  believe  that  he  could 
establish  the  facts  alleged  In  the  proposed 
amended  answer.  The  attorney  declined  to 
do  this,  and  thereupon  the  court  refused  to 
allow  him  to  file  the  amended  answer,  and 
gave  Judgment  against  the  defendant  Smith 
for  the  amount  of  the  bond,  $1,000,  and  inter- 
est   Dtfoidants  aK>ealed. 

Sellers  &  Sellers,  for  appellants.  Ifyers 
&  Bratton,  for  appellee. 

RIDDICK,  X  (after  stating  the  facts). 
This  is  an  appeal  from  a  Judgment  against 
the  sureties  on  the  bond  of  a  notary  publia 
The  complaint  alleges  that  the  plaintiff,  re- 
lying up(»i  certain  certificates  attached  to 
certain  aflldavlls  by  the  defendant  Robert 
Pearl  as  notary  public,  purchased  certain 
additional  hmnestead  rights,  but  tliat  by  rea- 
son of  the  falsity  of  the  certificates  of  the 
notary  public,  and  the  fact  that  the  parties 
named  did  not  appear  before  him  as  certified 
by  him,  plaintiff  was  Imposed  upon  and  ob- 
tained no  rights  by  reason  of  said  purchases. 
Now,  while  plaintiff  alleges  that  the  certifi- 
cate of  the  notary  that  the  parties  named 
appeared  before  him  in  person  was  false,  he 
does  not  allege  that  the  parties  from  whom 
he  purchased  did  not  in  fact  own  the  ad- 
ditional homestead  rights  which  he  purchased 
of  them.  If  these  parties  owned  the  home- 
stead rights  that  they  sold  to  plaintiff,  then, 
even  though  the  fact  that  the  affldavits 
proving  such  own»«hIp  were  never  made  and 
the  certificates  to  that  effect  were  false, 
still  plaintiff  was  only  damaged  the  amount 
required  to  get  up  new  affidavits  to  proive 
the  claims ;  for  the  fact  that  such  affidavits 
to  which  the  notary  citified  were  never 
made  and  the  certificates  to  that  effect  were 
false  does  not  show  that  the  parties  from 
whom  he  purchased  did  not  own  the  home- 
stead claims  they  sold,  or  affect  the  validity 
of  such  sale,  and  does  not  show  that  plain- 
tiff was  injured  by  the  false  certificate. 
We  think   that  the  .C(»nplaint  is  defective 


In  this  respect,  and  that  It  la  not  definite 
and  certain  enough  as  to  the  parties  from 
whom  plaintiff  purchased,  or  as  to  whether 
those  parties  in  fact  owned  the  claims  that 
they  sold  the  plaintiff,  or  as  to  how  plaintiff 
was  injured  by  the  false  certificate. 

But,  as  the  plaintiff  no  doubt  intended  to 
allege  that  the  parties  from  whom  he  pur- 
chased did  not  own  any  right  to  additional 
homestead  entries,  given  by  the  statute  to 
certain  soldiers  and  sailors  of  the  United 
States,  and  that  he  obtained  nothing  by  his 
purchase,  we  now  proceed  to  consider  wheth- 
er the  fact  that  the  notary  public  falsely 
certified  that  these  parties  had  made  af- 
fidavits to  such  ownership  was  the  proximate 
cause  of  his  injury.  The  purpose  of  these 
affidavits,  showing  that  the  soldier  was  en- 
titled to  an  additional  homestead  entry  and 
showing  that  such  right  had  been  duly  as- 
signed, was  not  to  enable  the  soldier  or  his 
assignee  to  sell  this  right,  but  to  establish 
that  right  to  the  satisfaction  of  the  officers 
of  the  United  States  lamO.  Office,  so  titat  the 
application  of  the  soldier  or  bis  assignee 
for  additional  homestead  entry  might  be 
approved  by  such  officers.  It  did  not  nec- 
essarily or  naturally  follow,  because  the 
notary  made  a  false  certificate  that  certain 
parties  had  appeared  before  him  and  made 
affidavit  that  they  were  entitled  as  soldiers 
to  such  additional  homestead  rights,  that 
plaintiff  would  purchase  such  rights  of  them, 
or,  if  he  made  such  ptirchase,  that  he  would 
rely  entirely  upon  the  affidavit  purporting  to 
have  been  made  before  the  notary.  As  be- 
fore stated,  the  ostensible  purpose  of  the 
affidavit  was  not  to  enable  the  soldier  w  his 
assignee  to  sell  the  homestead  right,  but  to 
establish  such  right  to  the  satisfaction  of 
the  government.  Though  the  plaintiff  may 
have  relied  upon  the  affidavit  and  the  certifi- 
cate of  the  notary  public  in  making  his  pur- 
chase, still  such  certificate  was  not  In  law 
the  proximate  cause  of  his  Injury.  The 
proximate  cause  of  his  injury  was  the  act  of 
the  party  who  sold  him  homestead  rights 
which  he  did  not  own,  not  the  n^llgenee 
of  the  notary  in  certifying  that  such  party 
had  sworn  that  he  was  the  owner  of  the 
right  Oakland  Savings  Bank  v.  Murfey,  «8 
Gal.  469,  9  Pac.  843 ;  Wyllls  v.  Haun,  4T  Iowa, 
614;  People  v.  Butler,  74  Mich.  643,  42  N.  W. 
27S;  Hatton  v.  Holmes,  97  Cal.  206,  81  Paa 
1131;  Henderson  v.  Smith,  26  W.  Ya.  829, 
53  Am.  Rep.  139. 

If  the  false  certificate  had  been  attached 
to  a  deed  conveying  land  to  plaintiff,  and  up- 
on which  plaintiff  relied  In  paying  for  the 
land,  a  different  question  would  be  presented; 
but  the  false  certificate  was  not  attached 
to  any  Instrument  purporting  to  convey  tltie 
to  plaintiff,  and  he  relied  od  It  at  his  peril. 
For  instance,  if  A.  brings  an  action  against 
B.  alleging  that  B.  has  made  a  written  con- 
tract to  convey  him  land  owned  by  B.,  and 
that  the  consideration  has  been  paid,  and 
flies  depositions  duly  authenticated  by  an 
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officer  tending  to  support  the  allegationa  of 
tbe  complaint,  and  afterwards  C,  Influenced 
by  these  dq;)08itlon8,  purchases  tbe  right  of 
iL,  and  It  turns  out  on  the  trial  that  some 
or  all  of  these  depositions  are  Invalid,  for 
the  reason  that  the  witness  was  not  in  fact 
sworn  as  certified  by  the  officer,  tbe  sure- 
ties on  the  official  bond  of  such  officer  are 
Dot  liable  to  C.  for  any  loss  caused  by  such 
pnrchase,  for  the  reason  that  the  officer  did 
not  make  the  certificate  for  C.  or  to  influence 
Ills  conduct.  It  was  a  matter  of  negligence 
on  the  part  of  O.  to  purchase  land  from  A. 
that  he  did  not  own,  simply  because  some 
oDe  had  made  a  deposition  to  that  effect,  and 
this  negligence,  together  with  the  fraud  of 
the  party  who  sold  him  the  land,  and  not 
the  certUcate.  was  the  direct  cause  of  his 
Injury.  The  same  reasons  apply  In  this  case, 
and  we  are  of  the  opinion  that  the  complaint 
does  not  show  that  the  sureties  on  the  bond 
of  the  notary  are  liable  in  damages  to  the 
plaintiff  tor  the  act  complained  of. 

In  a  former  opinion  dellrered  In  this  case 
we  held  that  the  answer  set  up  a  valid  de-' 
feose  against  the  complaint;  but  a  motion 
for  rehearing  and  a  brief  In  support  of  tbe 
same  was  filed  by  tbe  counsel  for  the  plain- 
tiff. After  consldnation  of  the  same  we 
feel  some  doubt  as  to  the  correctness  of  otir 
former  opinion  on  that  point;  but,  as  the 
conclusion  at  which  we  have  arrived  that  the 
ramplalnt  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  agralnst  tbe 
raretiea  disposes  of  the  case,  we  find  it  un- 
necessary to  discuss  the  sufficiency  of  the 
answtf. 

Judgmmt  reversed,  and  cause  remanded, 
with  order  to  sustain  the  demurrer  to  the 
complaint,  and  with  leave  to  amend. 


LONO  V.  STATB. 

(Sapreme  Goort  of  Arkansas.    Sept  SO,  1006.) 

Cdmikax,  Law — OFunoir  EWidehcis — Refuta- 
tion OF  Deceased. 
Testimony  as  to  whether,  from  tbe  reputa- 
tion of  deceased,  he  was  a  person  who  would  be 
likeljr  to  carry  into  execution  a  threat  seriously 
made,  was  a  mere  opinion  of  the  witness,  and 
iaoompetent. 

Appeal  from  Circuit  Oourt,'  Hempstead 
Coonty;  Joel  D.  Conway,  Judge. 

One  liong  was  convicted  of  voluntary  man- 
Blaughter,   and  appeals.     Affirmed. 

J.  E.  Cook.  J.  N.  Cook,  and  Hart  St 
Mehaffey.  for  appellant  Bobwt  Ii.  Bogera, 
Atty.  Gen.,  for  the  State. 

McCITLIiOCH,  J.  This  case  has  been  before 
the  court  on  a  former  appeal,  and  Is  reported 
in  72  Art.  427,  81  a  W.  887.  After  it  was 
remanded  the  defendant  was  put  on  trial  in 
tbe  Hempstead  circuit  court  and  convicted 
of  voluntary  manslaughter,  his  punishment 
.iied  at  two  years  In  the  penitentiary,  and 
be  asaln  appealed  to  tills  court 


Numerous  -  exceptions  were  saved  to  ral< 
lugs  of  the  court  In  the  trial  below,  but  we 
are  not  favored  with  an  argument  on  behalf 
of  the  defendant  pressing  them  upon  our  at- 
tention. Most  of  these  exceptions  relate  to 
rulings  of  the  court  in  giving  certain  in- 
structions asked  by  the  state,  aud  in  refus- 
ing others  asked  by  the  defendant  Upon 
consideration  of  all  the  instructions  given 
and  refused,  we  are  of  the  opinion  that  no 
error  was  committed  In  this  respect  De- 
fendant introduced  several  witnesses,  who 
testifled  that  the  deceased  had  the  r^uta- 
tlon  of  being  a  quarrelsome  and  dangerous 
man.  His  counsel. tben  proposed  to  asjit  each 
of  these  witnesses  whether,  from  the  repu- 
tation of  the  deceased,  he  was  a  person  who 
would  likely  carry  into  execution  a  threat 
seriously  made;  but  the  court  refused  to  i)er- 
mit  the  question  to  be  asked.  The  question 
was  not  competent,  as  the  statement  sought 
was  entirely  a  matter  of  opinion  of  tbe  wit- 
nesses. We  know  of  no  principle  uiion  which 
this  could  be  admissible.  In  homicide  cases 
the  character  of  the  deceased  is  under  some 
circumstances  admissible,  but  evidence  of 
Ills  disposition  or  inclination  to  do  right  or 
wrong  Is  always  rejected.  Undwhill  on  Or. 
Ev.  I  326. 

The  testimony  adduced  on  tbe  trial  waa 
sufficient  to  warrant  the  verdict  We  find  no 
error,  and  the  judgment  is  afilrmed. 


UNITED  STATES  FIDELITY  &  OUAB- 

ANTY  CO.  et  al.  v.  FUI/TZ. 
(Supreme  Court  of  Arkansas.    July  29,  1905.) 

1.  insubanob  —  contbol  and  rbaulatior— 
Statutobt   Bonds — Constbuction. 

Sand.  8c  H.  Dig.  {  4124,  requires  insurance 
companies  to  annually  give  a  bond  to  the  state, 
conditioned  for  the  prompt  payment  of  all 
claims  "arising  and  accruing"  to  any  person 
during  the  term  of  tbe  bond  by  virtue  of  any 
policy  issued ;  section  4127  declares  that  a  com- 
pany failing  to  comply  with  the  statute  shall 
not  be  entitled  to  do  business  in  tbe  state ;  and 
section  4130  requires  the  Auditor  to  issue  to 
companies  complying  with  the  statute  a  certifi- 
cate of  such  compliance.  Beld,  that  a  claim 
on  a  fire  policy  arises  and  accrues,  within  the 
meaning  of  the  statute  and  of  a  bond  issued 
In  compliance  therewith,  when  the  loss  by  fire 
occurs,  though  the  policy  postpones  the  time 
for  payment  of  the  loss  until  60  days  after 
furnishing  proofs  of  loss. 

2.  PBIWCrPAL  AND   SUBETY— CONBTBUOTION   0» 
Co  NTBACT—RKTBO ACTIVE   EFFECT. 

The  contract  of  a  surety  is  to  be  given  no 
retroactive  effect,  so  as  to  cover  paart  delin- 
quencies, unless  it  in  express  terms  provides 
that  It  shall  have  that  effect. 

[Ed.   Note. — For  cases  in  point  see  voL  40, 
Cent  Dig.  Principal  and  Surety,  {  120.] 

3.  Same— Statutobt  Bohd»— Pbbstiuption. 

Obligors  in  a  statutory  bond  are  iveeumed 
to  have  known  the  terms  of  the  statute  and  to 
have  bound  themselves  with  reference  thereto. 

4.  INSUBASCE— GUABANTT  BONDS— CONSTBUO- 

tion— Losses  Covebed. 
Sand.  &  H.  Dig.  {  4124,  requires  insurance 
companies    to    annually    give    a    bond    to    the 
state,   with  good  and  sufficient  sureties  to  be 
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approred  by  the  Auditor,  conditioned  for  the 
prompt  payment  of  all  claims  arising  and 
accruing  to  any  person  daring  the  term  of  the 
bond  by  virtue  of  any  policy  issued  by  any  such 
company,  and  further  requires  such  bond  to 
be  annually  renewed.  A  bond  given  in  pur- 
suance of  the  statute  was  dated  March  1.  1900, 
recited  that  the  principal  obligor  proposed  to 
enter  the  state  and  transact  the  business  of 
insurance  "for  a  period  of  one  year  ending 
March  1,  1901,"  and  wps  conditioned  for  the 
prompt  payment  by  such  principal  obligor  of 
all  claims  arising  and  accruing  "during  said 
term  of  one  year"  by  virtue  of  any  policy  issued 
by  the  company.  Held,  that  the  bond  covered  a 
loss  by  fire  which  occurred  Slarch  2.  1900, 
though  it  was  not  delivered  to,  nor  approved  by 
and  filed  with,  the  Auditor  until  March  le, 
1900. 
5.  Same. 

Nor  was  the  llabilitv  of  the  sureties  affect- 
ed by  the  fact  that  the  insurance  company  had 
previously  given  a  bond,  dated  May  16,  1899, 
which  ran  for  one  year  from  that  date. 

Appeal  from  CHrcnlt  C!ourt  Ouachita  (3onn- 
ty;    Charles  W.  Smith,  Judge. 

Action  by  D.  W.  Pultz  against  the  United 
States  Fidelity  &  Guaranty  Ciompany  and 
others.  Prom  a  Judgment  for  plaintiff,  cer- 
tain defendants  appeal.    Affirmed. 

Rehearing  denied  October  16,  1905. 

Appellee,  D.  W.  Fultz,  recovered  a  Judg- 
ment for  $2,500  in  the  circuit  court  of  Ouach- 
ita county  against  the  Minneapolis  Fire 
ft  Marine  Insurance  Company  on  a  policy  of 
insurance  to  him  upon  bis  property,  which 
was  destroyed  by  fire,  and  on  appeal  to  tbis 
court  the  Judgment  was  affirmed.  72  Ark. 
865,  80  S.  W.  576.  Pending  tbe  appeal  to 
this  court,  appellee  brought  this  suit  against 
said  Insurance  company  and  tbe  appellants 
herein,  as  sureties,  on  a  bond  executed  to  the 
state  of  Arkansas,  as  required  by  statute, 
conditioned  for  tbe  payment  of  all  claims 
arising  and  accruing  to  persons  by  virtue  of 
policies  of  insurance  issued  by  said  insur- 
ance company.  The  bond  sued  on  Is  in  the 
following  form,  to  wit :  "Know  all  men  by 
these  presents,  that  we,  the  Minneapolis 
Fire  ft  Marine  Mutual  Insurance  Company, 
of  Minneapolis,  Minn.,  as  principal,  and  tbe 
United  States  Fidelity  &  Guaranty  Company, 
a  corporation  created  and  existing  under  the 
laws  of  Maryland,  and  Sam  W.  Reybnm  and 
W.  B.  Scull,  of  Little  Bock,  as  sureties,  are 
held  and  firmly  bound  unto  tbe  state  of 
Arkansas  In  tbe  sum  of  twenty  thousand  dol- 
lars, lawful  money  of  the  United  States, 
for  the  iwyment  of  which,  well  and  truly  to 
be  made,  we  hereby  bind  ourselves,  our 
executors,  administrators,  and  assigns.  Joint- 
ly, severally,  and  firmly  by  these  presents. 
Witness  our  hands  and  seal  this  1st  day  of 
March,  1900.  The  conditions  of  the  above 
obligation  are  such  that  whereas,  the  said 
Minneapolis  Fire  ft  Marine  Mutual  Insur- 
ance Company  has  filed  its  cliarter  and  state-, 
ment,  and  In  other  respects  conformed  to  the 
statutes  In  such  cases  made  and  t)rovided; 
and  whereas,  tbe  said  company  proposes  to 
enter  this  state  [or  continue  in  this  state] 
for  the  purpose  of  transacting  the  business 


of  fire  insurance  for  tbe  period  of  one  year 
ending  March  Ist,  1901:  Now,  therefore, 
if  the  said  Minneapolis  Fire  ft  Marine  Mutual 
Insurance  Company  shall  promptly  pay  all 
claims  arising  and  accruing  to  any  person 
or  persons  during  said  term  of  one  year  by 
virtue  of  any  policy  issued  by  tbe  said  com- 
pany upon  the  life  or  person  of  any  citizen 
of  the  state  of  Arkansas,  or  upon  any  prop- 
erty situated  in  the  state  of  Arkansas,  when 
the  same  shall  become  due,  and  shall  faith- 
fully comply  with  and  perform  all  and  singu- 
lar the  duties  and  obligations  imposed  upon 
them  by  reason  of  an  act  of  the  XJeneral 
Assembly  of  the  state  of  Arkansas  approved 
March  6,  1899,  entitled,  'An  act  for  the  pun- 
ishment of  pools,  trusts,  and  conspiracies  to 
control  prices,'  and  shall  pay  to  the  state  of 
Arkansas  all  such  sums  of  money  as  shall 
be  adjudged  against  them  for  the  violation 
of  any  of  the  provisions  of  said  act,  then 
this  obligation  shall  be  void;  otherwise,  to- 
remain  In  full  force  and  effect"  The  bond, 
is  shown  to  have  been  delivered  to  the  Au- 
ditor of  the  state  <»  March  16,  1900,  and  on 
that  day  approved  by  blm  and  filed  in  bis 
office.  This  insurance  company  had  been 
doing  business  In  the  state  during  the  year 
previous,  and  had  filed  with  the  Auditor  a 
bond  In  similar  form,  with  other  parties  as 
sureties,  dated  May  16,  1899,  conditioned  for 
the  payment  of  all  claims  arising  and  ac- 
cruing during  one  year  ending  May  18,  1900. 
The  plaintiff's  property  Insured  under  the 
policy  was  destroyed  by  fire  on  March  2» 
1900,  and  the  policy  contained  a  clause  pro- 
viding that  tbe  amount  of  loss  proven  there- 
under should  be  payable  60  days  after  re- 
ceipt of  proof  of  loss. 

Cantrell  ft  tioughborongh,  for  appellants. 
Smead  ft  Powel  and  Gaughan  ft  Gifford,  for 
appellee. 

McCULLOCH,  J.  (after  stating  tbe  facts). 
It  is  contended  by  appellants  that  they  are 
not  liable,  for  the  reason  that  the  bond  Tra» 
not  in  force  when  the  fire  occurred.  This 
is  the  sole  question  presented  by  the  appeal. 
The  statute  on  the  subject,  which  was  In 
force  when  the  bond  was  executed,  is  found 
in  Sandels  ft  Hill's  Digest  (having  since  been 
amended),  and  la  as  follows: 

"Sec.  4124.  All  fire,  life  and  accident  In- 
surance companies  now  or  hereafter  doing 
business  In  this  state  shall  in  addition  to 
tbe  duties  and  requirements  now  prescribed 
by  law,  annually  give  a  bond  to  the  state 
of  Arkansas,  with  not  less  than  three  good 
and  sufficient  sureties  to  be  approved  by  tbe 
Auditor  of  the  state,  in  the  sum  of  twenty 
thousand  dollars,  conditioned  for  the  prompt 
payment  of  all  claims  arising  and  accruing 
to  any  i>erson  during  tbe  term  of  said  bond 
by  virtue  of  any  policy  issued  by  any  such 
company.  Individual  or  corporation  upon  tbe 
life  or  person  of  any  citizen  of  the  state  or 
upon  any  property  situated  in  this  state, 
and  such  bond  shall  be^nnually,  renewed. 
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"Sec.  4127.  Any  insurance  company  falling 
to  comply  witb  the  provlBlonB  of  tbia  act 
shall  not  be  entitled  to  any  bnsinesa  In  this 
state;  and.  any  anch  company  or  any  person 
acting  for  sncli  company  who  shall  attempt 
to  transact  any  business  in  this  state  until 
the  provisions  of  this  act  shall  be  complied 
witb  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  fined  in  any  sum 
not  less  than  twenty  nor  more  than  one  hun- 
dred dollars." 

"Sec  4130.  When  any  insurance  company 
sball  have  complied  with  all  the  provisions 
of  this  chapter  it  shall  be  the  duty  of  the 
Auditor  of  State  to  Issue  to  said  company  a 
certificate  to  that  effect,  which  shall  entitle 
it  to  do  boslness  in  this  state,"  etc. 

The  question  first  presented  is,  when  did 
tbe  claim  arise  and  accrue,  within  the  mean- 
ing of  the  statute  and  terms  of  th£  bond, 
so  as  to  create  liability  on  the  part  of  sure- 
ties on  the  bond  of  the  company?    Did  that 
contingency  occur  when  the  property  was 
destroyed,  or  when  the  amount  of  the  loss 
became  itayable  according  to  the  terms  of 
the  policy?    A  consideration  of  the  language 
of  the  statute  leads  to  the  conclusion  that 
the  liability  of  the  sureties  is  fixed  when 
the  loss  by  fire  occurs,  and  not  from  the 
date   when   the   amount   becomes   payable. 
The  happening  of  that  contingency  fixes  the 
liability  of  the  principal  in  the  bond  upon 
Its  policy,  and  nothing  remains  to  be  done 
but  to  ascertain  and  adjust  the  amount  of 
the  loos.    The  liability  is  fixed  when  the  loss 
occDra,  though  payment  does  not  become  due 
uitil    eo   days   later.    It  follows  that  the 
liability  of  the  surettes  becomes  fixed  with 
that  of  tlie  principal,  and  ripens  into  a  ma- 
ture cause  of  action  when  default  is  made 
by  the  principal  in  the  payment  according 
to  the  tmns  of  the  poUcy.    This  Is  the  con- 
eltisfon  reached  by  the  United  States  Cir- 
cuit Comrt  of  Appeals  for  the  Eighth  Circuit, 
:n  the  case  of  Union  Cent.  Life  Ins.  Co.  v. 
Skipper,  116  Fed.  69,  52  C.  C.  A.  663,  In  con- 
i^rnlng  this  statute  and  a  bond  executed  in 
■-ompUance  therewith.    Judge  Thayer,  speak- 
ing for  the  court,  said :    "We  may  either  as- 
sume that  the  word  'and'  is  used  in  the 
statute,  as  it  frequently  is,  in  a  disjunctive 
»ence.  and  that  the  Legislature  intended  to 
make  the  obligors  in  such  bonds  as  the  one 
sued  upon  liable  for  any  loss  where  either 
the  death  occurs  or  the  loss  becomes  pay- 
able tfS  the  terms  of  the  policy  during  the 
lifetime  of  the  bond.    Or  we  may  assume 
that  tbe  words  'arising  and  accruing'  mean 
the  same  tliliig,  one  word  being  used  as  ez- 
Vlanatory  of  the  otth»r;  the  Intent  being  to 
hay  tliat  the  obligors  in  snch  bonds  shall  be 
jtble  to  pay  all  losses  that  'arise  or  accrue' 
:>y  reason  of  deaths  which  occur  during  the 
period  covered  by  the  bond.    We  incline  to 
ih->  opinion  that  the  latter  is  the  correct  In- 
'erpretatlon   of   the  statute,  and   that  the 
v.iae  wtaen  the  death  occurs  fixes  the  liability 
IB  tills  class  of  bonds." 


Was  the  bond  In  force  on  March  2,  1000, 
the  date  of  the  fire?  We  hold  that  It  was 
in  force  on  that  day.  The  bond  did  not  be- 
come effective  until  iNreeented  to  and  approv- 
ed by  the  Auditor,  and  It  Is  undoubtedly  the 
law,  as  contended  by  learned  counsel  for  ap- 
pellants, that  the  contract  of  a  surety  Is  to 
be  given  no  retroactive  effect,  so  as  to  cover- 
past  delinquencies,  unless  it  In  express  terms 
provides  that  it  shall  have  that  effect. 
Throop  on  Public  Officers,  §  204 ;  2  Brandt  on 
Sur.  It  Guar,  i  625 ;  Bartlett  v.  Wheeler,  105 
lU.  44S,  63  N.  E.  169;  Hyatt  v.  Sewing  Mach. 
Co.,  41  Mich.  225,  1  N.  W.  1037;  Farrar  v. 
U.  S.,  6  Pet  873,  8  L.  Ed.  150;  Thomas  v. 
Blake,  126  Mass.  320.  But  this  bond  by  its 
express  terms  provides  for  the  liability  of 
the  contracting  sureties  for  all  claims  aris- 
ing for  a  period  of  one  year,  beginning  on 
the  date  of  the  bond  March  1, 1900,  and  end- 
ing on  March  1,  1901.  The  bond  was  exe- 
cuted pursuant  to  the  requirement  of  the 
statute,  and  the  obligors  are  presumed  to 
have  known  the  terms  of  the  statute  and  to 
have  bound  themselves  with  reference  there- 
to. The  statute  provides  that  insurance 
companies  doing  business  In  the  state  shall 
annually  give  such  bond,  and  that  the  same 
shall  be  annually  renewed.  The  statute 
contains  no  provision  for  a  bond  for  a  shorter 
period  than  one  year,  and  in  conformity 
with  this  provision  the  bond  In  question  by 
its  express  terms  was  to  run  for  one  year 
from  March  1,  1000,  the  date  of  its  execu- 
tion. Then,  if  this  bond  is  to  be  given  full 
effect  according  to  its  express  terms  and  the 
provisions  of  the  statute,  when  did  the  year 
of  Its  life  begin  to  run?  Obviously  not  from 
March  18,  1000,  for  that  would  carry  it  be- 
yond the  date  of  expiration  expressly  named 
In  the  face  of  the  bond.  Suppose  the  loss 
under  the  policy  had  occurred  on  March  2, 
1901;  could  It  be  seriously  contended  that 
the  sureties  on  the  bond  would  be  liable? 

The  liability  of  these  sureties  is  not  affect- 
ed by  the  fact  that  the  company  had  previ- 
ously given  a  bond  dated  May  16,  1800, 
which  ran  for  one  year  from  that  date.  Un- 
der the  statute  the  Auditor  may  require  a 
new  bond,  and  there  is  no  reason  why  the 
company  may  not  substitute  a  new  bond  or 
supplement  the  old  by  an  additional  bond. 
It  may  be  that  in  this  case  both  bonds  were 
liable  for  the  loss.  We  do  not  decide  that 
question,  but  we  do  hold  that  these  sureties 
are  liable  on  their  bond. 

In  determining  whether  contracts  of  this 
kind  are  to  be  given  a  retroactive  effect,  the 
peculiar  language  of  each  instrument  is  con- 
trolling; but  authorities  are  not  lacking  to 
sustain  the  conclusion  we  have  reached  that 
the  language  of  this  bond  is  sufficient  to  war- 
rant that  Interpretation.  In  McMullen  v. 
Wiafield  B.  It  L.  Association,  64  Kan.  208, 
67  Pac.  802,  McMullen  was  secretary  of  a 
building  and  loan  association  for  11  years, 
belDg  elected  annually  for  a  term  running 
from  the  Ist  day  of  January.  Oa  January 
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18, 188S,  he  was  re-elected  for  the  year  18S5, 
and  on  February  2,  1885,  gave  bond  for  bla 
faithful  performance  of  the  dntles  of  his 
office  "for  the  year  beginning  January  1, 
1885,  and  ending  December  31,  1885."  The 
court  held  that  the  language  gave  the  bond 
a  retroactive  effect,  and  that  the  sureties 
were  liable  for  default  occurring  in  1885, 
prior  to  the  date  of  the  bond.  The  court 
said :  "It  may  be  assumed  that,  in  the  ab- 
sence of  a  provision  to  the  contrary,  a  bond 
can  only  be  regarded  as  prospective  and  to 
cover  only  future  transactions;  but  if  the 
language  used  ia  retrospective,  and  clearly 
shows  an  intent  to  Include  defaults  occurring 
before  the  execution  of  the  Instrument,  the 
sureties  will  be  held  liable.  •  •  •  The 
fact  that  the  election  occurred  after  the  first 
of  the  year  and  term  is  not  controlling;  but 
the  real  question  is,  what  time  was  intend- 
ed to  be  covered  by  the  bond?  And  that 
must  be  determined  from  its  terms.  The 
language  Is  plain,  and  manifestly  the  parties 
contemplated  that  the  bond  should  be  retro- 
spective In  its  operation,  and  should  indem- 
nify against  defaults  occurring  from  the  first 
to  the  last  of  the  year.  When  it  appears 
that  a  bond  is  Intended  to  be  retrospective, 
as  well  as  prospective,  such  effect  must  be 
given  to  it"  See,  also,  State  v.  Finn,  88  Mo. 
632,  11  S.  W.  994,  14  Am.  St  Rep.  654; 
Hatch  V.  Attleborough,  97  Mass.  533;  (Com- 
monwealth V.  Adams,  8  Bush  (Ky.)  41; 
United  States  v.  ElUs,  4  Sawy.  (U.  S.)  591, 
Fed.  Oas.  No.  15,047.  In  Hatch  v.  Attle- 
borough, supra,  the  Supreme  Court  of  Masa- 
acbusetts  held  (quoting  the  syllabus  of  that 
case)  that  "the  obligors  upon  the  bond  of  a 
town  treasurer  executed  after  the  beginning 
of  bis  official  term,  which,  after  reciting  the 
period  of  such  term,  is  on  condition  that  be 
shall  faithfully  account  for  and  pay  over  all 
moneys  by  him  received,  are  liable  thereon 
for  moneys  received  by  him  during  such 
term  prior  to,  as  well  as  after,  the  execution 
and  acceptance  of  the  bond." 

Counsel  for  appellant  have  dted  some  au- 
thorities tending  to  sustain  the  contrary  view 
that  language  similar  in  some  respects  to 
that  employed  In  this  bond  Is  not  sufficient 
to  JusU^  a  retroactive  ettect  to  the  obliga- 
tion ;  but  we  entertain  no  doubt  that  the  con- 
clnslon  we  have  reached  and  the  cases  here- 
in cited  are  supported  by  sound  reason  and 
are  right.  This  conclusion  does  not  confiict 
with  the  decision  of  this  court  In  Haley  v. 
Petty,  42  Ark.  892.  In  that  case  Petty  was 
sheriff  and  ex  officio  collector  of  the  county, 
but  forfeited  the  office  of  collector  by  failure 
to  give  bond  within  the  time  prescribed  by 
law.  He  was  appointed  collector  by  the 
Governor  on  January  81, 1878,  and  gave  bond 
as  such  to  faithfully  perform  his  duties  for 
the  year  187a  The  court  held  that  the  sure- 
ties on  bis  bond  were  not  liable  for  delin- 
quencies occurring  before  his  appointment 
and  the  execution  of  the  bond,  for  the  reason 
that  Boch  delinquencies  occurred  while  the 


principal  was  holding  a  separate  and  dis- 
tinct office,  that  of  sheriff  and  ex  officio  col- 
lector. There  Is  no  analogy  between  the  two 
cases.  There  the  sureties  on  the  bond  as 
collector  could  not  be  held  liable  for  defaults 
of  the  principal  done  prior  to  the  execation 
of  the  bond,  while  he  was  holding  another 
office,  any  more  than  if  the  defaults  had 
been  previously  committed  by  another  in- 
dividual holding  the  same  office.  Here  the 
insurance  company  was  already  doing  busi- 
ness in  the  state,  and  the  sureties  signed  a 
bond  dated  March  1,  1900,  expressly  obligat- 
ing themselves  to  stand  surety  for  all  claims 
arising  for  a  period  of  one  year  from  that 
date  They  are  liable  under  the  policy  and 
bond  for  the  loss  of  appellee's  property,  and 
the  drcult  court  was  correct  la  so  holding. 
Affirmed. 

BATTLB,  J.,  absent 


HONOR  T.  STATB. 
(Supreme  Court  of  Arkansas.    Sept  80,  1905.) 

1.  Cbihinai,  Law —Instbuctions— Applica- 
tion TO  BVIDBHCK. 

Where  defendant  testified  that  he  had  been 
informed  that  deceased  attempted,  two  weeks 
before  the  killing,  to  assault  d^endant's  wife  at 
a  church,  but,  after  rejection  of  his  offer  to 
prove  by  witnesses  who  were  at  the  church  at 
the  time  that  it  was  reported  there  that  de- 
ceased assaulted  his  wife,  he  offered  no  further 
testimony  on  the  point  and  there  was  nothing 
else  to  warrant  the  inatniction,  the  giving  of  an 
instruction  that  where  evidence  which  would  re- 
but or  explain  certain  facts  and  circumstances  of 
a  grave  and  suspicions  nature  is  peculiarly  within 
defendant's  knowledge  and  right  and  he  makes 
no  effort  to  produce  it,  the  jury  may  properly 
take  such  fact  into  consideration  in  determinine 
defendant's  guilt  or  innocence,  is  error,  which 
is  aggravated  by  the  argument  of  the  prosecut- 
ing attorney,  (»lling  attention  to  defendant's 
failure  to  prove  the  report  of  the  attempted 
assault  of  deceased  on  his  wife. 

2.  HOMICIDB  —  BUBDEN    OF    PBOOV— iNSTBtTO- 
TIONS. 

An  instruction  giving  Eirby's  Dig.  (  1765. 
that,  the  killing  being  proved,  the  burden  of 
proving  circumstances  of  mitigation  that  justify 
or  excuse  the  homicide  deTolves  on  accused, 
should  be  accompanied  by  an  instruction  that 
on  the  whole  case  defendant's  guilt  must  be 
proved  beyond  a  reasonable  donht  so  that  the 
jury  might  understand  that  It  was  sufficient 
for  defendant  to  show  facts  raising  in  their 
minds  a  reasonable  doubt  as  to  his  guilt. 

Appeal  from  Circuit  Court,  Miller  County; 
Joel  D.  Conway,  Judge. 

Sebum  Tlgnor  was  convicted  of  murder, 
and  appeals.    Reversed. 

The  defendant.  Sebum  Tlgnor,  was  Indict- 
ed, tried,  and  convicted  of  murder  In  the  first 
degree  for  kHIlng  Andrew  Lary  In  Miller 
county  on  the  22d  day  of  July,  1903,  by  shoot- 
ing him  with  a  gun  and  striking  him  with  an 
ax.  At  the  trial  two  witnesses  for  the  state 
testified  that  on  the  day  of  the  killing  they 
were  going  along  the  road  towards  the  home 
of  the  defendant;  that,  when  they  were  about 
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200  yards  distant  from  the  bouse  in  which 
he  lived,  they  beard  two  or  three  gunshots 
fii«d,  and  In  a  few  moments  afterwards  came 
In  Eight  of  the  defendant,  who  was  approach- 
ing the  body  of  Andrew  Lary,  which  lay  Just 
oatside  of  the  yard  of  the  defendant  When 
defendant  saw  them,  he  came  towards  tbem 
aud  told  them  that  he  bad  killed  Lary.  De- 
fendant had  a  gun  and  a  broadax  in  bis  bands 
and  seemed  to  be  excited,  but  the  witnesses 
did  not  remember  that  he  stated  tils  reasons 
for  killing  Lary.  The  witnesses  testified 
that  a  single-barrel  shotgun  lay  near  the  body 
of  Lary,  and  that  the  trigger  of  the  gun  was 
cocked,  but  that  it  had  not  been  discharged. 
Lary  had  been  shot  In  the  head,  and  the  skull 
indicated  that  he  had  also  been  struck  on  the 
head  with  an  ax  or  some  blunt  instrument 
Near  him  was  the  body  of  his  dog,  which  had 
also  been  shot  The  defendant  testified  in 
hla  behalf  that  he  had  been  Informed  that 
Lary,  some  two  weeks  before  the  tragedy, 
had  attempted  to  assault  defendant's  wife 
at  a  church  meeting,  and  that  Lary  bad  made 
threats  against  her;  that  his  wife  was  in- 
formed that  L^ry  would  pass  their  house  that 
day,  and,  I>elng  apprehensive  that  be  might 
carry  out  bis  threats,  had  requested  defend- 
ant to  remain  at  home  and  protect  her;  that 
defendant  went  to  work  as  usual  that  morn- 
ing, but  took  his  gun  with  him,  and  about  11 
o'clock  returned  home  to  see  how  his  wife 
and  children  were  getting  along;  that  when 
be  came  in  sight  of  his  house,  about  200  yards 
away,  he  saw  Lary  with  his  gun  drawn  on 
his  wife;  that  defendant  walked  to  within  30 
yards  of  Lary,  and  then  called  to  him  to  take 
his  gun  down;  that  Lary  turned  and  drew 
the  gun  on  witness,  as  if  he  were  about  to 
•boot  and  witness  fired  and  killed  him.  He 
denied  tiaring  struck  Lary,  and  stated  tliat 
Laiy  fired  tils  gun  about  the  same  time  that 
Tltness  fired.  Defendant  ofTered  to  prove, 
by  witnesses  who  were  at  the  church  when 
defendant  claimed  that  his  wife  had  been 
assaulted  by  Lary,  that  it  was  reported  there 
that  Lary  had  assaulted  her;  but  the  court 
refused  to  allow  the  proof  of  such  a  report 
to  be  made.  Defendant  offered  no  fnrther 
testimony  on  that  point  After  the  evidence 
vit  In,  the  court,  among  other  instructions, 
gave  the  following  instruction  (numbered  18) 
to  the  Jury  over  defendant's  objection,  to  wit : 
Ton  are  instructed  ttiat  where  evidence 
which  would  rebut  or  explain  certain  facts 
and  drciunstancea  of  a  grave  and  suspicious 
iiatm«  is  peculiarly  within  the  defendant's 
knowledge  and  right  and  be  makes  no  ef- 
fort to  produce  the  same,  the  Jury  may  prop- 
erly take  such  fact  into  consideration  in 
determining  defendant's  guilt  or  Innocence." 
He  also  gave  section  1766  of  Kirby's  Digest 
to  the  effect  that  the  killing  being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation that  Justify  or  excuse  the  homicide 
shall  devolve  on  the  accused,  etc.  The  bill 
of  exceptions  states  that  in  his  closing  argu- 
mmt  the  prosecuting  attorney  argued  to  the 
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Jury  that  defendant  had  failed  to  prove  the 
report  of  the  attempted  assault  on  his  wife 
at  the  church,  to  which  argument  the  defend- 
ant excepted.  After  Judgment  against  him 
for  murder  in  the  first  degree,  the  defendant 
filed  a  motion  for  new  trial,  which  being 
overruled,  he  appealed. 

P.  P.  Bacon  and  George  Webber,  for  ap- 
pellant Robert  L.  Bogers,  Atty.  Gen.,  for 
the  State. 

RIDDIGK,  J.  (after  stating  the  facts). 
This  is  an  appeal  from  a  Judgment  convicting 
the  defendant  of  murder  In  the  first  degree. 
The  defendant  is  a  negro,  and  the  person 
whom  be  killed  was  a  negro.  The  evidence 
of  his  guilt  is  amply  sufficient  to  sustain  the 
Judgment,  but  we  are  of  the  opinion  that  the 
court  erred  in  giving  the  eighteenth  tnstruo 
tlon  set  out  in  the  statement  of  facts.  We 
see  nothing  In  the  evidence  that  Justified  such 
an  instruction.  It  is  not  shown  that  any  one 
besides  the  defendant  and  his  wife  and  the 
deceased,  Lary,  was  present  at  the  time  the 
killing  took  place.  His  wife  was  not  a  com- 
petent witness,  and  he  could  not  put  her  on 
the  stand.  The  law  did  not  require  that  the 
defendant  should  testify,  though  he  did  take 
the  stand  and  testified  fully  in  regard  to  the 
circumstances  that  led  to  the  death  of  Lary. 
Whether  this  testimony  was  true  was  a  mat- 
ter for  the  Jury,  and  not  the  court.  If  this 
instruction  referred  to  the  failure  of  defend- 
ant to  show  the  facts  in  reference  to  the  pre- 
vious assault,  which  defendant  testified  that 
he  had  heard  was  made  by  Lary  upon  de- 
fendant's wife.  It  was  improper;  for  this  as- 
sault happened  two  weeks  before  the  killing, 
and  was  no  Justification  therefor,  and  the 
failure  of  the  defendant  to  prove  the  facts 
in  reference  thereto  was  no  evidence  of  bis 
guilt  If  it  was  competent  for  defendant  to 
prove  the  circumstances  of  such  assault,  it 
does  not  appear  that  the  facts  and  circum- 
stances in  reference  thereto  were  so  peculi- 
arly within  his  knowledge,  or  that  they  were 
of  such  nature,  as  to  Justify  this  instruction 
to  the  effect  that  where  evidence  which 
would  rebut  or  explain  "facts  and  circum- 
stances of  a  grave  and  suspicious  nature  is 
peculiarly  within  defendant's  knowledge  and 
right  and  he  makes  no  effort  to  produce  the 
same,  the  Jury  may  properly  take  such  fact 
into  consideration  in  determining  defend- 
ant's guilt  or  Innocence."  There  was  nothing 
about  this  reputed  assault  that  Justified  the 
court  in  referring  to  it  as  of  a  grave  and  sus- 
picious nature,  while,  as  we  have  stated,  the 
defendant  testified  fully  in  reference  to  the 
facts  of  the  homicide.  The  effect  of  this  In- 
struction was  aggravated  by  the  argument 
of  the  prosecuting  attorney.  In  which  he 
called  attention  to  the  fallm-e  of  the  defend- 
ant to  prove  the  report  of  the  attempted  as- 
sault of  Lary  upon  his  wife,  which  proof  had 
been  excluded  by  the  court 

Again,  the  court  gave  section  1765  of 
Kirby's  Digest,  to  the  effect  that 
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being  proved,  the  bnrden  of  proving  clrcum- 
staDces  that  Justify  or  excuse  the  homicide 
devolves  upon  the  accused,  etc.  Now,  this 
Instruction  Is  taken  from  the  statute,  and  is 
the  law;  but  It  should  have  been  accompanied 
with  an  Instruction  that  on  the  whole  case  the 
guUt  of  the  defendant  must  be  proved  beyond 
a  reasonable  doubt,  so  that  the  Jury  might 
understand  that,  though  the  bnrden  of  prov- 
ing acts  of  mitigation  may  devolve  on  the 
accused,  It  is  sufficient  for  blm  to  show  facts 
which  raise  In  the  minds  of  the  Jury  a  reason- 
able doubt  as  to  his  guilt  Cogburn  v.  State 
(Ark.)  88  S.  W.  822.  But,  so  far  as  the  record 
here  shows,  the  court  did  not  refer  to  the 
question  of  reasonable  doubt  in  any  portion 
of  his  charge.  The  only  reference  to  that 
question  found  in  the  record  Is  in  an  instruc- 
tion asked  by  defendant,  which  was  refused, 
and  properly  so,  because  It  did  not  state  the 
law  correctly.  While  the  failure  to  give  an 
Instruction  on  that  point  was  not  of  Itself  a 
reversible  error,  for  the  reason  that  the  de- 
fendant did  not  ask  any  proper  instruction 
on  that  point,  still  the  failure  to  give  such  an 
instruction  emphasizes  the  error  In  giving  in- 
Btructlon  18,  to  which  we  have  referred. 

On  the  whole  case,  for  the  reasons  stated, 
we  are  of  the  opinion  that  there  was  error  In 
the  charge  of  the  court;  and  for  that  reason 
the  Judgment  must  be  reversed,  and  a  new 
trial  granted.    It  is  so  ordered. 


RICARDI  et  al.  v.  GABOURT  et  aL 

(Supreme  Court  of  Tennessee.    Oct.  7,  1906.) 

1.  Infants— Lease  of  Pbopebty. 

In  a  suit  for  leave  to  lease  the  property  of 
infants  for  a  term  of  99  years,  under  a  lease 
binding  the  lessee  to  make  improvements  at  his 
own  expense  so  as  to  increase  the  net  annual 
rental  from  $900  to  $1,500,  and  providing  for 
a  readjustment  of  the  rent  every  20  years,  but 
declaring  that  at  no  time  should  the  net  income 
fall  below  $1,500  per  annum,  it  was  shown  that 
an  increase  in  the  rent  could  only  be  secured 
by  making  improvements  on  the  land,  either 
by  the  owners  or  by  a  lessee  in  a  lease  like  the 
one  proposed.  Four  of  the  owners  were  females, 
and  the  lease  would  give  them  a  fixed  income. 
Held,  that  the  best  interests  of  the  infants 
required  the  execution  of  the  lease,  and  a  court 
of  equity  coald  decree  its  execution. 

2.  Samb— JtraisDiCTiON  or  Chanceby. 

Under  Shannon's  Code,  !  6072,  which  pro- 
vides that  a  court  of  equitjr  may  on  behalf  of 
infants  decree  a  sale  of  their  property,  and  by 
virtue  of  the  inherent  jurisdiction  of  chancery, 
a  court  of  equity  may  decree  the  execution  of  a 
lease  of  the  property  of  Infants  for  a  term  ex- 
ceeding their  minority,  when  their  best  interests 
are  subserved  thereby. 

Appeal  from  Chancery  Court,  G^nox  Coun- 
ty; Joseph  W.  Sneed,  Chancellor. 

Suit  by  Mary  J.  Rlcardi  and  others  against 
Charles  A.  Gaboury  and  others.  From  a 
decree  of  the  Court  of  Chancery  Appeals, 
reversing  a  decree  of  the  chancellor  In  favor 
of  plaintiffs,  they  appeal.    Reversed. 

John  W.  Oreen,  for  appellants.  R.  A. 
Brown,  guardian  ad  lit^n,  for  appellees. 


BEARD,  G.  J.  The  complainant  Mary  J. 
Rlcardi  U  the  owner  of  an  undivided  one- 
half,  and  her  co-complalnant  Nellie  R. 
Gaboury  of  an  undivided  one-eighth,  inter- 
est, while  the  defendants,  who  are  minors 
and  grandchildren,  as  well  as  wards,  of  Mary 
J.  Rlcardi,  are  the  owners  of  the  remaining 
three-eighths  Interest,  In  a  certain  lot  front- 
ing 25  feet  on  the  west  side  of  Gay  street, 
and  running  back  between  parallel  lines  102 
feet  to  an  alley,  situate  in  the  city  of  Knox- 
ville.  On  this  lot  there  stands  a  business 
bouse  now  occupied  under  a  6-year  lease. 
The  annual  rental  of  tills  property  is 
$1,350,  from  which,  after  deducting  the 
amounts  expended  for  repairs.  Insurance, 
and  taxes,  a  net  sum  of  about  $900  remains, 
which  1b  divided  between  the  parties  in  the 
proportions  indicated  above.  The  complain- 
ant Q.  H.  Miller  controls  or  owns  a  lot  ad- 
joining the  one  in  question,  and  has  recently 
made  a  proposition  to  his  co-complainants  to 
take  a  lease  on  the  latter  for  tiie  term  of  99 
years.  In  consideration  of  such  a  lease,  Mil- 
ler agrees  to  pay  an  annual  rental  of  $1,500 
from  the  date  of  the  ratification  by  the  court 
of  the  lease,  and  In  addition,  at  his  own  ex- 
pense, to  take  care  of  all  taxes,  insurance, 
and  repairs  upon  the  property.  He  further 
agrees  that  the  lease  so  entered  upon  shall 
provide  that  at  the  end  of  every  20  years,  be- 
ginning with  such  ratification,  the  net  annn- 
al  rental  of  the  property  shall  be  adjusted  by 
arbitrators,  one  of  whom  Is  to  be  selected  by 
the  owners  of  the  property  and  the  other  by 
the  lessee,  and  upon  their  failure  to  agree 
that  the  two  arbitrators  may  select  a  third, 
who  shall  fix  the  annual  rental  to  be  paid  by 
the  lessee  during  the  next  succeeding  term  of 
20  years,  but  in  no  event  shall  the  net  rental 
during  the  existence  of  the  lease  ever  be  less 
than  $1,600  per  annum.  He  also  agrees  that 
the  rent  secured  shall  be  paid  in  equal  month- 
ly Installments,  and  that  the  failure  to  pay 
these  installments,  or  any  one  of  them,  when 
due,  or  to  pay  taxes  as  they  accrue,  and  keep 
up  Insurance  on  the  property,  and  make  re- 
pairs, shall  work,  at  the  option  of  the  owners 
of  the  property,  a  forfeiture  of  the  lease. 
It  Is  further  agreed  by  him  that  the  lease 
to  be  executed  sball  contain  these  and  other 
additional  stipulations,  to  wit:  That  the 
lessee  shall  comply  at  all  times  with  alt 
city  laws  and  ordinances,  and  that  the  prem- 
ises shall  not  at  any  time  be  used  in  sucb 
a  manner  as  to  create  a  nuisance  or  to  violate 
any  law,  either  state  or  municipal;  that 
the  lessee  shall  take  good  care  of  the  proper- 
ty, and  return  the  same  In  good  condition  at 
the  expiration  of  the  lease,  and  that  all 
buildings  or  other  improyements  on  the 
premises  at  that  time  shall  become  the  prop- 
erty of  the  owners  of  the  ground;  that  the 
Improvements  now  standing  on  this  lot  are- 
worth  $10,000,  and  that  the  improvements 
which  are  to  be  left  upon  It  at  the  termina- 
tion of  the  lease  shall  not  be  of  less  value. 

The   purpose   of  the  complainant   Miller 
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In  obtaining  this  lease,  as  disclosed  by  tbe 
record,  is  to  erect  upon  this  and  the  adjoin- 
'ng  property  a  large  and  handsome  building, 
o(  improved  architecture,  to  meet  tbe  busl- 
ness  needs  of  a  growing  city.  Tbe  complain- 
ants Ricardl  and  Gaboury,  believing  the 
contemplated  lease  to  be  an  advantageous 
one  for  all  parties  Interested,  filed  the  present 
bill  asking  that  the  chancery  court  pass  a 
decree  authorizing  It  to  be  made  so  far  as 
the  minors  are  concerned.  Their  co-com- 
plainant, Miller,  Joins  in  the  bill  to  indicate 
his  good  faltb  In  the  matter,  and  to  submit 
himself,  as  well  as  the  proposed  contract, 
to  the  JnrlBdlction  of  the  court 

As  has  been  stated,  the  complainant  Mrs. 
Ricardl  is  not  only  the  guardian,  but  the 
grandmother,  of  the  minor  defendants,  and 
she  alleges  In  the  bill  that  in  agreeing  to 
make  this  lease  she  has  consulted  alone  the 
Interest  of  these  grandchildren;  that  she 
is  an  old  woman,  and  intends  that  h«:  one- 
htlf  Interest  In  the  property  shall  pass  to 
tliese  defendants  tmder  her  will,  so  that  they, 
during  the  remainder  of  her  life,  will  be  In 
part  the  beneficiaries  of  tbls  new  lease, 
and  at  her  death  will  be  the  owners  of  a 
wren-eighths  Interest  In  the  property.  The 
clerk  and  master  of  tbe  chancery  court  of 
Knozvllle,  to  whom  the  case  was  referred, 
in  order,  among  other  things,  that  be  might 
take  proof  and  report  as  to  the  advisability 
of  this  lease  so  far  as  the  interest  of  tbe 
minors  was  concerned.  In  his  response  to  the 
order  used  the  following  language: 

"It  Is  clearly  establlsbed  that  It  Is  to  the 
interest  and  advantage  of  tbe  minors  that 
said  lease  be  made,  ratified,  and  ai^roved 
by  tbe  court  The  proposed  arrangement 
is  particularly  a  desirable  one,  in  view  of  the 
fact  that  four  of  the  owners  ore  females 
and  that  they  will  thereby  get  a  safe,  cer- 
tain, and  absolutely  secure  Investment  ot 
their  means,  bringing  a  stated  Income  upon 
whidi  they  can  rely,  not  subject  to  fluctua- 
tions or  depression  In  prices  which  hard 
times  may  bring  abont,  and  which  cannot 
irell  be  taken  away  from  them  by  improvi- 
dent marriages  In  case  they  marry  spend- 
thrift husbands." 

Tbe  chancellor  confirmed  this  report,  and 
antborized  the  execution  of  the  lease  em- 
bracing these  terms.  Ftom  this  decree  the 
minor  defendants,  through  their  guardian 
ad  litem,  appealed  to  this  court  Tbe  case 
was  then  referred  to  tbe  Ck>urt  of  Chancery 
Appeals  for  adjudication,  and,  that  court 
having  reversed  the  chancellor's  decree,  it 
is  ODce  more  before  ns  upon  an  appeal  pros- 
ecnted  by  the  complainants  from  this  de- 
cree of  reversal. 

We  think  It  clear  that  It  Is  manifestly  to 
the  advantage  of  the  minor  defendants  that 
tbe  proposed  lease  should  be  made.  Wlth- 
"Ot  tbe  expenditure  of  a  dollar  from  their 
<«ate.  Improvements  will  be  made  which 
win  at  ooce  Increase  the  net  rental  from 


about  $900  to  a  fixed  net  aminal  rental  of 

$1,500.  The  objection  suggested  by  tbe 
Court  of  Chancery  Appeals,  that  tbe  record 
shows  that  property  In  the  city  of  Knoxville 
Is  Increasing  In  value,  because  of  a  rapidly 
growing  population  and  greater  business 
needs,  which  will  naturally  enhance  rental 
Income  from  this  property,  we  think  satis- 
factorily met  by  the  fact  that  upon  this  rec- 
ord this  increase  of  rental  income  could  only 
be  secured  by  an  improvement  of  the  prop- 
erty made  either  by  the  parties  themselves, 
or  by  a  lessee  taking  it  upon  terms  like  those 
now  offered  by  the  complainant  Miller.  The 
farther  objection,  which  is  rested  upon  the 
length  of  the  lease  proposed,  is  also  ob- 
viated by  the  provision  that  the  rent  may 
be  readjusted  at  tbe  end  of  each  period  of 
20  years,  and  that  at  no  time  shall  tbe  net 
Income  fall  below  $1,500  per  annum. 

As  to  tbe  power  of  the  court  of  chancery 
to  authorise  this  lease  we  entertain  no  doubt 
Section  5072  of  Shannon's  Code  provides  that 
for  and  on  behalf  of  persons  laboring  under 
the  disability  of  coverture  and  Infancy  a  court 
of  chancery  may  consent  to  and  decree  a  sale 
of  the  property,  real  or  personal,  of  such 
persons.  While  we  have  this  Code  provision, 
yet  it  is  well  settled  In  this  state  that  tbe 
chancery  court  has  of  Itself  Jurisdiction  to 
sell  the  real  estate  of  a  minor,  where  It  Is 
manifestly  for  his  Interest  that  a  sale  be 
made.  This  Jurisdiction  Is  Independent  of 
the  statute  and  Inheres  In  the  texture  and 
character  of  the  court.  Brown's  Case,  8 
Humph.  200;  Martin  v.  Keeton,  10  Humph. 
030;  Thompson  v.  Mebane,  4  Helsk.  370; 
Simpson  V.  Alexander,  6  Cold.  610;  Porter  v. 
Porter,  1  Baxt  299;  Hurt  v.  Long,  00  Tenn. 
446,  16  S.  W.  068;  Ridley  v.  Halliday,  100 
Tenn.  619,  61  S.  W.  1025,  53  L.  R.  A.  477,  82 
Am.  St  Rep.  902;  Lenow  v.  Arrington,  111 
Tenn.  720,  68  S.  W.  314.  It  Is  true  that  In 
Rogers  v.  Clark,  5  Sneed,  665,  a  contrary 
view  was  expressed.  But  that  case  is  out  of 
harmony  with  cases  which  preceded,  as  well 
as  those  which  have  succeeded,  it  and  ivlille, 
so  far  as  we  have  discovered,  it  has  not  been 
expressly  overruled,  yet.  In  view  of  the  re- 
peated announcements  of  the  rule  stated 
above,  it  cannot  now  be  regarded  as  author- 
ity on  this  question. 

The  theory  npoa  which  tbe  court  exercises 
Its  Jurisdiction  In  all  such  cases  Is  that  the 
Infant's  real  estate  shall  be  so  controlled  by 
Its  decrees  as  to  secure  his  best  Interest  In 
Lenow  v.  Arrington,  supra,  this  court  affirmed 
a  decree  of  the  chancellor  authorizing  a  sale 
of  unimproved  property  in  which  minors  bad 
an  Interest,  and  at  the  same  time  approved 
the  acts  of  a  testamentary  trustee,  who,  with- 
out express  authority  given  In  the  will,  had 
made  mortgages  upon  real  estate  In  which 
these  minors  were  Interested,  the  proceeds 
of  which  were  used  In  its  Improvement  with 
the  view  of  enlarging  tbe  rental  Income.  We 
think  it  equally  within  tbe  power  of  the 
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cbancery  court  to  authorize  tbe  making  of  a 
lease  of  the  property  of  a  minor  as  will  be 
most  beneficial  to  him.  In  Talbot  v.  ProTine, 
7  Bazt.  502,  the  court  said: 

"^e  are  of  opinion  that,  during  the  miiror- 
Ity  of  infants,  the  chancery  court  has  Juris- 
diction to  authorize  or  conflnn  leasehold  con- 
tracts for  the  protection  and  preservation  and 
for  the  enhancement  of  the  real  estate  of 
such  Infants,  when  it  la  made  manifestly  to 
appear  that  contracts  for  either  of  these  pur- 
poses is  for  the  Interest  of  the  minors.  Whe- 
ther such  contracts  could  be  authorized  or 
confirmed  producing  Incumbrances  on  the  es- 
tate of  minors  after  their  maturity  we  are 
not  now  called  upon  to  decide." 

The  question  thus  reserved,  because  not 
necessary  for  determination  in  that  case,  has 
been  answered  by  other  courts  of  very  high 
authority.  In  Hedges  y.  Biker,  5  Johns.  Ch. 
163,  there  was  a  devise  to  executors.  In  trust 
for  0.  for  life,  and,  if  she  died  without  Issue, 
then  In  remainder  over,  with  power  to  the 
executors  "to  sell  and  dispose  of  so  much  of 
the  real  estate  as  should  be  necessary  to  ful- 
flU  the  will,"  and  it  was  held  by  Chancellor 
Kent  that  this  power  was  sufficient  (the  per- 
sons in  remainder  being  Infants)  to  authorize 
the  executors  to  execute  leasee  for  years  of 
the  real  estate  for  such  terms  and  upon  such 
conditions  as  were  reasonable  and  necessary 
to  carry  into  effect  the  intention  of  the  testa- 
tor expressed  In  the  will.  Not  contmt,  how- 
ever, to  rest  the  case  alone  upon  an  Implica- 
tion from  the  power  given  In  the  will,  it  was 
held  that  the  court,  having  Jurisdiction  over 
the  property  of  infants,  could  authorize  the 
executors  to  make  such  leases,  with  consent 
of  the  tenant  for  life,  for  the  term  of  21 
years,  or  building  leases,  as  they  should  deem 
most  beneficial  to  the  interest  of  the  tenant 
tar  life  and  those  entitled  to  the  reversion 
or  remainder  In  fee.  In  the  course  of  the 
chancellor's  opinion  it  Is  said:  "A  lease  for 
years  is  still  a  disposition  of  the  estate  within 
the  terms  of  the  power,  and  without  resort- 
ing to  the  power  the  general  Jurisdiction  of 
the  court  over  the  property  of  'nfants  is  ad- 
equate to  confer  the  authority.   /rb«  court 


stands,  as  Lord  Nottingham  observed,  in  loco 
parentis,  and  it  Is  understood  to  be  clearly 
settled  (Mills  v.  Dennis,  8  Jobna.  Ch.  870) 
that  tbe  court  may  change  the  estate  of  in- 
fants from  real  into  personal,  and  from  per- 
sonal into  real,  whenever  It  deem  such  a 
proceeding  most  beneficial  to  the  Infant.  It 
was  declared  by  the  Lords  Commissioners  In 
Cecil  V.  Barl  of  Salisbury,  2  Vem.  224,  that 
the  court  had  often  decreed  building  leases 
for  60  years  of  Infant's  estates,  when  for 
their  benefit"  In  Marsh  v.  Beed,  184  ni. 
263,  56  N.  E.  806,  It  was  held  that  a  court  of 
equity  had  Jurisdiction  of  a  bill  to  authorize 
a  trustee  under  a  will  to  execute  a  lease  or 
real  estate  for  a  period  of  99  years,  when  it 
appeared  that  all  the  adult  beneficliules  were 
desirous  that  the  lease  be  made,  and  it  was 
to  the  manifest  advantage  of  all  parties,  both 
adult  and  minors,  that  this  be  done,  although 
the  testator  had  by  a  clause  in  his  will  limited 
the  power  of  tbe  teatamentary  trustee  in  the 
making  of  the  lease  to  a  much  shorter  term. 

Without  the  support  of  authority.  It  would 
seem  that,  granting  the  Jurisdiction  of  an 
equity  court  to  dispose  of  the  fee  in  a  mlnor'a 
real  estate  when  it  clearly  appeared  this  was 
manifestly  in  his  interest,  the  disposition  of 
a  lessor  estate  upon  tbe  same  ground  might 
equally  be  sanctioned  by  the  court  It  Is  to 
be  observed  that  tbe  making  of  a  lease  such 
as  the  one  desired  by  the  complainants  In  this 
cause  does  not  deprive  the  parties  of  any 
interest  in  the  property  to  be  leased.  Its 
efTect  Is  simply  to  prevent  the  lessors  from 
entering  upon  the  property  and  taking  actual 
possession  thereof  as  long  as  the  terms  of  tbe 
lease  are  observed  by  the  lessee.  Tbe  title 
to  the  property,  and  the  right  of  alienation 
subject  to  the  lease,  remain  aa  if  no  lease  had 
been  executed. 

The  decree  of  tbe  Court  of  Chancery  Ap- 
peals is  therefore  reversed,  and  the  cause  is 
remanded  to  the  chancery  court  of  Knox 
county,  in  order  that  that  court  may  super- 
vise and  direct  the  execution  of  a  lease  by 
and  with  the  complainant  G.  H.  Miller  of  ttils 
property. 
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UT7BRAY  ▼.   STATU  ex  rd.   LUALLHN. 
(Supreme  Court  of  Tennessee.    Oct.  7,  190S.) 

1.  OnnCKBS— RiaiGRATION— WiTHDKAWAI.. 

Wliere  a  justice  of  the  peace  resigns  uncon- 
ditionalljr,  and  requests  that  his  resignation  be 
icted  upon  at  once,  though  it  is  not  to  take 
effect  until  the  future,  and  the  resignation  is 
Mcordinglf  accepted  by  the  proper  officer,  the 
justice  cannot  afterwards  withdraw  the  same, 
eren  thooch  his  attempt  to  do  so  is  made  lie- 
fore  the  arrival  of  the  date  at  which  his  resig- 
nation by  its  terms  la  to  take  effect. 

[Ed.  Note. — For  cases  in  point,  see  rol.  87, 
Gent  Dig.  Officers,  i  93.] 

2.  OOUXTB— COURTT    COUBT— JUBIBDIOTION. 

Under  Acts  1889,  p.  293,  c.  153,  creating 
tlie  office  of  county  judge  ojT  a  certain  county, 
md  general  proTiaions  of  the  Code,  the  county 
judge  succeeded  to  all  the  powers  of  the  month- 
ly quorum  court. 

8.  Jurnicca   OF   thk   Psaos— Bksiomatioii— 
Accept  AjtoK. 

Under  Shannon's  Code,  {  442,  providing 
tint  a  justice  of  the  peace  who  wishes  to  resign 
■hall  make  his  resignation  to  the  county  court 
of  the  county  of  which  he  may  be  justice,  and 
Acts  1888,  p.  298,  c  153,  creating  the  office  of 
county  jnd^e  of  a  certain  county,  the  county 
judge  of  said  county  was  the  proper  officer  to 
receive  and  act  on  the  resignation  of  a  justice 
tliereof. 

Appeal  from  Clrcnlt  Court,  Campbell  Coun- 
ty; G.  Ma  Henderson,  Judge. 

Quo  warranto  proceedings  by  the  state,  on 
the  relation  of  one  Lualleni  against  H.  C. 
Murray.  From  the  judgment  rendered,  de- 
fendant appeals.    Affirmed. 

Peters  &  Agee  and  Jotin  Jennings,  for  ap- 
pellant Powers  ft  Owens,  Templeton,  Lind- 
say ft  Templeton,  and  Lucky,  Sanfoid  ft 
Fowler,  for  appellee. 


BEARD,  C.  J.  This  Is  a  petition,  In  the 
nature  of  a  quo  warranto,  seeking  to  hare 
Murray,  who  was  the  defendant  thereto, 
restrained  from  exercising  the  functions  of 
justice  of  the  peace  of  Campbell  county,  on 
two  grounds:  First,  that  be  had  resigned 
his  office;  and,  second,  that  he  had  been 
permanently  removed  from  the  civil  district 
for  which  he  was  elected.  Murray  answered, 
admitting  the  filing  of  his  resignation  with 
the  county  Judge,  but  claiming  it  was  with- 
drawn prior  to  the  arrival  of  the  time  when 
it  was  to  take  effect  and  before  its  acceptance 
tj  the  county  court,  and  also  denying  the 
avennent  of  the  petition  as  to  bis  remoyaL 
The  case  was  tried  by  the  circuit  judge  with- 
out the  intervention  of'  a  jury,  and  judgment 
was  rendered  sustaining  the  petition.  In  so 
far  as  it  alleged  an  irrevocable  resignation 
of  the  office,  and  enjoining  the  defendant 
ftom  a  further  exercise  of  Its  functions.  A 
written  opinion  was  filed,  which,  while  not 
requested  by  either  iiarty  to  the  lawsuit,  yet 
was  made  a  part  of  the  record  by  consent 
of  the  parties.  The  finding  of  facts  In  this 
opinion  Is  fully  sustained  by  the  evldenoe 


1  !n  the  cause.    The  Important  facts  so  found 
may  be  briefly  stated  as  follows : 

(1)  That  Murray  resigned  his  office  of 
Justice  of  the  peace  in  a  writing,  made  and  sign- 
ed by  him  and  filed  with  the  county  judge  of 
Campbell  county  on  November  19,  1903,  and 
the  same  was  on  that  day  accepted  by  the 
county  judge,  and  the  cl^k  of  the  county 
court,  under  his  orders,  spread  upon  the 
minutes  of  the  court  both  the  resignation 
and  its  acceptance.  In  this  writing  Murray 
provided  that  his  resignation  should  "take 
effect  on  Tuesday  after  the  first  Monday  In 
January,  being  the  5th  day  of  January,  1904," 
but  added,  "I  respectfully  ask  that  this  res- 
ignation be  acted  upon  now,  to  take  effect 
at  that  time." 

(2)  That  on  December  1,  1903,  the  clerk 
of  the  county  court  gave  notice  to  the  board 
of  election  commissioners  of  Campbell  county 
of  the  vacancy  In  the  office  of  justice  of  the 
peace  caused  by  Murray's  resignation,  and 
that  board,  in  pursuance  of  the  law,  caused 
an  election  to  be  held  on  the  22d  of 
March.  1904,  to  fill  the  vacancy,  at  which 
the  relator,  Luallen,  was  legally  elected 
Justice  of  the  peace  to  fill  out  the  unexpired 
term  of  Murray.  That  on  the  24th  of  March, 
1904,  a  commission  was  issued  to  Luallen 
by  the  Governor  of  the  state,  and  on  the  26th 
day  of  March,  1904,  he  was  duly  qualified  to 
fill  out  this  unexpired  term. 

(3)  That  subsequent  to^  the  filing  of  his 
resignation  the  plaintiff  in  error  undertook, 
in  a  paper  writing  addressed  to  the  county 
judge,  to  withdraw  the  same.  This  attempt- 
ed withdrawal  was  made  before  the  time 
the  resignation  was  to  take  effect,  but  no 
action  was  taken  upon  It  by  the  county  judge. 

Two  ^rors  are  assigned  by  the  plaintiff 
in  «rror  upon  the  judgment  of  the  lower 
court 

In  the  first  It  is  Insisted  that.  Inasmuch 
as  the  resignation  was  to  take  effect  In  the 
future,  notwithstanding  its  acceptance  by 
the  county  judge  (conceding  his  right  to  ac- 
cept), yet  this  act  of  acceptance  did  not  ex- 
clude the  right  of  withdrawal,  if  exercised 
at  any  time  before  the  day  fixed  in  the  res- 
ignation for  the  vacation  of  the  office.  We 
tMnir  this  contention  unsound.  By  Its  terms 
the  resignation  was  absolute  and  uncondi- 
tional. It  requested  Immediate  acceptance, 
and,  if  the  county  judge  had  the  authority 
to  act,  we  have  no  doubt  his  action  placed 
it  beyond  the  power  of  Murray  to  withdraw. 
While  it  may  be  true  the  precise  question 
here  presented  has  not  been  determined  In 
this  state,  yet  we  think  the  principle  an- 
nounced In  State  ex  rel.  v.  Grace,  113  Tenn. 
9,  82  S.  W.  485,  is  controlling. 

In  that  case  it  appears  Grace  delivered  to 
the  legislative  council  of  Memphis,  of  which 
he  was  a  member,  his  unconditional  resigna- 
tion (to  take  Immediate  effect),  which  was 
duly  and  formally  accepted,  and  an  entry 
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botb  of  the  resignation  and  Its  acc^tance 
was  made  upon  the  mlnntea  of  the  conndL 
Subsequently  and  with  the  consent  of  the 
council  Qrace  undertook  to  withdraw  bis 
resignation.  The  commissioners  of  election 
for  Shelby  county,  regarding  the  acceptance 
of  this  resignation  as  vacating  the  office 
which  Grace  had  held,  ordered  a  public 
election,  at  which  the  relator  was  chosen  to 
fill  the  vacancy.  This  court  held,  upon  these 
facts,  that  the  acceptance  of  the  resignation 
ipso  facto  vacated  the  office,  and  that  the  act 
could  not  be  undone,  even  with  the  consent 
of  the  body  of  which  Grace  had  been  a  mem- 
ber, and  sustained  the  title  of  the  relator. 
In  the  course  of  the  opinion  delivered  by 
Justice  Shields,  it  Is  said:  "Official  robes 
cannot  be  put  off  and  assumed  at  the  pleaure 
of  individuals  or  officers.  '  Public  Interest 
requires  that  all  possible  certainty  exist  in 
the  election  of  officers,  and  the  beginning 
and  expiration  of  their  term  by  law  or  res- 
ignation, and  forbids  that  either  shall  be 
left  to  the  discretion  ahd  vacillation  of  the 
person  holding  the  office  or  the  officer  or  body 
having  the  appointing  power." 

The  same  public  policy  which  required  the 
holding  In  that  case  dictates  the  application 
of  the  t^inciple  in  the  present  The  resigna- 
tion, with  its  acceptance,  was  no  more  ab- 
solute in  that  than  in  the  case  at  bar.  The 
mere  fact  that  the  one  was  to  take  effect 
immediately  and.  the  other  at  a  date  in  the 
future  we  think  of  no  import.  In  the  one, 
as  much  as  in  the  other,  pnbllc  Interest  re- 
quires that  vacillation  of  purpose  on  the  part 
of  the  person  resigning  should  not  be  en- 
couraged, and  the  discretion  of  the  accepting 
tribunal,  when  once  exercised,  should  not  be 
reconsidered. 

In  the  next  place,  however,  it  is  insisted 
that  the  county  judge  was  without  authority 


to  accept  this  resignation.  We  think  that 
this  insistence  Is  unsound.  The  Code  pro- 
vides that  a  "Justice  of  the  peace  who  wishes 
to  resign  shall  make  his  resignation  to  the 
county  court  of  the  county  of  which  he  may 
be  justice."  Shannon's  Code,  t  4^  It  will 
be  observed  that  it  is  not  indicated  here 
whether  this  resignation  is  to  be  made  to  the 
quarterly  county  court,  or  to  what  was 
known  as  the  "quorum  court,"  and  there  is 
no  provision  found,  in  the  Code  oc  elsewhere, 
requiring  that  it  should  be  made  to  the  first 
named  of  these  courts.  By  the  terms  of 
chapter  16S,  p.  283,  of  the  Acts  of  1889,  tlie 
office  of  county  judge  of  Campbell  county 
was  created.  Under  this  act,  as  well  as  the 
general  provisions  of  the  Code,  this  officer, 
we  think,  succeeded  to  all  the  powers  of  the 
monthly  quorum  court  In  Johnson  v.  Brice, 
112  Tenn.  S9.  83  8.  W.  791,  there  is  an  elab- 
orate review  of  the  Code  and  statutory  pro- 
visions fixing  and  regulating  the  jurisdiction 
of  these  respective  courts,  and  it  was  there 
announced  that  "the  county  judge  or  chair- 
man has  all  jurisdiction  belonging  to  the 
county  court,  except  such  as  is  expressly 
or  by  reasonable  implication  devolved  upon 
the  quarterly  court" 

We  find  nowhere,  either  expressly  or  by 
reasonable  implication,  the  power  to  accept 
such  resignation  devolved  upon  that  coort 
and  we  think  it  follows  necessarily  from 
the  doctrine  announced  In  that  case  that  the 
county  judge  of  Campbell  county,  sitting  as 
and  in  the  place  of  the  quorum  court,  was 
the  proper  officer  to  receive  and  act  upon 
this  resignation. 

It  follows,  therefore,  that  the  assignments 
of  error  referred  to  are  not  well  takm,  and 
the  judgment  of  the  circuit  court  most  be 
afllrmed. 
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HAHBIiBN  COUNTY  ▼.  CAIN. 

(Supreme  Coart  of  Tennessee.    Sept.  80.  1905.) 

LocrTATioii  or  Actions— AonoNS  Aoajrst 
PtTBUC  Officebs. 
Shannon's  Code,  8  660,  authorizes  the  jndge 
of  the  county  court  to  require  the  clerks  of 
the  Tarioos  courts  of  the  county  to  exhibit  their 
books  and  records  to  him,  with  a  view  of  ascer- 
taining the  revenue  collected  for  the  use  of  the 
coanty.  Section  661  requires  the  judge,  in  set- 
tling with  clerks,  to  sjscertaln  the  amount  of 
money  in  their  hands  due  to  witnesses  and 
others,  and  proTides  that  such  sum  sliaU  be  paid 
into  the  county  treasury  as  other  county  reve- 
sae.  Section  664  provides  that  funds  so  paid 
into  the  county  treasury  shall  remain  subiject 
to  the  demand  of  the  original  owners,  and  shall 
be  paid  to  them  on  such  demand,  without  limit 
of  time.  Held,  that  since  witness  fees,  etc., 
when  paid  into  the  county  treasury,  are  the 
property  of  the  original  owners,  the  county  act- 
ing merely  as  trustee  for  them,  an  action  hy 
the  county  to  recover  from  a  clerk  of  court  wit- 
ness fees,  etc.,  collected  by  him,  is  within  Shan- 
non's Code,  8  4473,  re<iniring  actions  against 
derks  and  other  public  officers  to  be  brought 
within  10  years  after  the  accrual  of  the  cause 
of  action. 

Appeal  from  Chancery  Court,  Hamblen 
County ;  Hngh  O.  Kyle,  Chancellor. 

Suit  by  Hamblen  county  against  T.  O.  Cain. 
Prom  a  decree  of  dismissal,  complainant 
appeals     Affirmed. 

Essary  ft  King  and  Hickey  ft  Hldcey,  for 
appellant     J.  A.  Carrlger,  for  appellee. 


NEIL,  J.  This  action  was  brought  Decem- 
ber 28,  1904,  In  the  chancery  court  of  Hamb- 
len coanty.  to  recover  of  the  defendant 
m0i40,  fees  ft>r  witnesses,  officers,  etc,  left 
In  his  bands  nncalled  for,  that  had  accumulat- 
ed prior  to  the  year  1878,  during  tbe  eight 
years  of  his  service  as  clerk  of  the  circuit 
court  of  tbe  ooimty  next  before  the  said 
year  1878.  The  bill  charges  that  these 
moneys  are  still  In  his  bands.  A  demnrror 
was  filed,  making  the  defenses  of  the  ten- 
year  statute  of  limitations,  provided  by  Shan- 
non's Code,  I  4473,  the  statute  of  limitations 
of  Biz  years,  the  presumption  of  payment 
from  long  lapse  of  time,  and  laches.  The 
diaacellor  sustained  the  first  and  last  grounds 
stated,  and  dismissed  the  bill.  Thereupon 
the  cMnplainant  appealed,  and  has  assigned 

The  action  Is  brongfat  under  Shannon's 
Code,  I  661,  which  reads  as  follows : 

"Ihe  Judge  or  chairman  of  the  county  court 
Is  also  required  In  making  settlements  with 
cle(k%  to  ascertain  what  amount  of  money 


Is  in  their  hands  due  to  witnesses,  officers, 
and  others,  which  may  have  been  collected 
by  them  from  suitors,  or  from  tbe  state  or 
county  treasury,  and  which  has  been  in  the 
hands  of  the  clerk  for  more  than  two  years, 
and  such  sums  shall  be  paid  Into  the  county 
treasury  as  other  county  revenue." 

The  preceding  section  (660)  gives  the 
chairman  or  county  judge  power  to  require 
the  clerks  of  the  various  courts  of  his  county 
to  exhibit  their  books,  records,  etc.,  to  him, 
with  a  view  to  ascertaining  revenue  col- 
lected by  such  officer  for  the  use  of  the 
county. 

It  was  held  in  Deaderick  ▼.  Washington 
County  that  such  moneys  were  due  to  the 
coanty  under  the  familiar  law  of  escheats. 
1  Cold.  202.  See,  also.  Head  ▼.  Barry,  1 
Lea,  753.  But  In  the  later  case  of  Johnson 
▼.  Hudson,  96  Tenn.  630,  36  S.  W.  380,  It  was. 
In  effect,  denied  that  funds  of  this  character 
were  collected  by  the  county  under  the  law  of 
escheats.  Special  stress  was  laid  upon  sec- 
tion 664,  which  provides,  in  substance,  that 
funds,  when  so  paid  into  the  county  treasury, 
shall  there  remain  subject  to  the  demand 
of  the  original  owners,  and  shall  be  paid 
to  them  on  such  demand,  without  limit  of 
time.  Construing  this  section  along  with 
section  661,  it  was  held  that  the  county  act- 
ed merely  as  trustee  for  the  parties,  for  the 
purpose  of  safeguarding  their  funds;  that 
the  funds  when  so  paid  into  the  county  treas- 
ury were  the  property  of  such  original  own- 
ers, and  not  of  the  county. 

This  is  the  latest  authority,  and  Is  con- 
trolling. It  follows  that  the  ten-year  stat- 
ute of  limitations,  which  protects  clerks,  in 
terms,  was  a  bar  to  the  present  claim.  Un- 
der the  facts  stated,  and  the  authority  last 
cited,  the  trust  relation  created  would  not 
be  of  that  character  which  would  escape 
the  effect  of  the  statute  of  limitations.  For 
the  principles  governing  this  subject,  see 
Hughes  y.  Brown,  88  Tenn.  S78,  18  S.  W. 
286,  8  L.  R.  A.  480. 

Of  course,  the  statute  of  limitations  does 
not  ran  against  a  county,  when  seeking  to 
enforce  a  demand  arising  oat  of  the  exor- 
cise, or  dep«id«it  aiKHi  the  exercise,  of  its 
governmental  functions  as  an  arm  of  the  state 
government  But  the  record  before  us  does 
not  present  a  case  of  that  character. 

It  results  that  the  first  ground  of  demur- 
rer stated  must  be  sustained,  and  the  bill 
dismissed,  affirming  the  chancellor. 

Let  a  decree  be  entered  accordingly,  with 
costs. 
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KOTHEIMER  et  al.  v.  LOUISVILLE  ft  I. 

R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1906.) 

EUI^ENT  DoifAiN— AflSKSSUXNT  Of  Damages 
— Appbal— EXBCTJTING  Bond— Necessity. 
Ky.  St.  1903,  I  839,  which  provides  that 
either  party  in  proceedings  to  condemn  land 
may  appeal  from  the  assessment  of  damages  to 
the  circuit  court  by  executing  a  bond  witbhi  30 
days,  and  section  840,  which  declares  that  the 
appeal  from  the  county  court  shall  be  taken  by 
filing  with  the  clerk  of  the  court  to  which  the 
appeal  lies  a  statement  of  the  parties  and  a 
transcript  of  the  orders  of  the  county  court, 
being  construed  together,  require  the  party  tak- 
ing an  appeal  from  the  county  court  in  such 
proceedings  to  file  the  appeal  bond  and  the 
statement  of  the  parties  and  a  transcript  of  the 
orders  of  the  county  court  within  30  days  after 
judgment;  and  the  failure  to  execute  the  bond 
within  the  30  days  necessitates  the  dismissal  of 
the  appeal. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  E'irst  Divl^ 
sion. 

"Not  to  be  ofDcially  reported." 

Proceedings  by  the  Louisville  &  Intemrban 
Railroad  Company  to  condemn  land.  From 
a  Judgment  of  tbe  circuit  court,  dismissing 
an  appeal  by  Martin  Kotbeimer  and  others 
from  a  judgment  of  the  county  court  as- 
sessing damages,  they  appeal.    Afinned. 

Bennett  H.  Young  and  M.  W.  Ripy,  for 
appellants.  Clarence  Dallam  and  Fairlelgt], 
Straus  &  Falrleigh,  for  appellee. 

HOBSON,  O.  J.  Tbe  Louisville  ft  Inter- 
urban  Railroad  Company  filed  its  petition  in 
tbe  J^erson  county  court  to  condemn  a 
strip  of  land,  the  property  of  appellants. 
On  excq>tIons  filed  by  them  to  the  commis- 
sioner's report,  the  case  was  heard  by  a  Jury, 
who  assessed  damages  for  the  taking  of  the 
land.  The  county  court  entered  Judgment 
upon  the  verdict  of  the  Jury,  and  the  prop- 
erty owners  appealed  to  tbe  Jefferson  circuit 
court  The  Judgment  In  the  county  court 
was  entered  on  Novembor  9,  1908.  The 
transcript  was  filed  in  the  circuit  court  on 
December  1st,  but  no  appeal  bond  was  exe- 
cuted until  March  8th.  In  the  meantime  the 
railroad  company  had  entered  a  motion  to 
dismiss  the  appeal  because  no  appeal  bond 
was  executed  within  80  days  after  the 
rendition  of  tbe  Judgment  in  tbe  county 
court.  Tbe  court  sustained  the  motion,  and 
dismissed  the  appeal,  and  the  property  own- 
ers have  appealed  to  this  court 

Section  839,  Ky.  St.  1003,  among  other 
things,  provides:  "Either  party  may  appeal 
to  tbe  circuit  court  by  executing  bond  as 
required  in  other  cases  within  thirty  days, 
and  the  appeal  shall  be  tried  de  novo."  By 
section  840  it  is  provided:  "The  appeal 
from  the  county  court  shall  be  taken  by  filing 
with  the  clerk  of  the  court  to  which  the  ap- 
peal lies  a  statement  of  the  parties  to  the 


appeal,  and  a  transcript  of  the  orders  of  the 
county  court,  and  thereupon  the  said  clerk 
shall  certify  to  the  clerk  of  the  county  court 
that  said  appeal  has  been  filed,  and  the 
clerk  of  the  county  court  shall  immediately 
transfer  the  original  papers  to  the  clerk  of 
the  corrt  to  which  the  appeal  is  pending." 
These  provisions  are  made  in  the  same  act, 
and  must  be  read  together.  See  original  act. 
Acts  1891-92-93,  pp.  723,  724,  c.  171,  t§  24a 
247.  The  appeal  may  be  taken  to  the  cir- 
cuit court  by  executing  bond  within  30  days, 
and  shall  be  taken  by  filing  with  the  clerk 
of  the  circuit  court  a  statement  of  the  par- 
ties to  the  appeal  and  a  transcript  of  tbe  or- 
ders of  the  county  court  In  other  words, 
the  bond  must  be  executed  and  the  state- 
ment of  the  parties  to  the  appeal  and  tbe 
transcript  of  the  orders  of  tbe  connty  court 
must  be  filed  within  SO  days  after  tbe  judg- 
ment appealed  from  is  rendered ;  for  it  was 
not  contemplated  that  the  clerk  of  the  coun- 
ty court  should  transfer  the  original  papers 
to  the  clerk  of  the  circuit  court  until  a  bond 
was  executed  for  the  protection  of  tbe  ap- 
pellee. 

Tbe  requirement  that  the  bond  shall  be 
given  within  30  days  is  mandatory.  Under 
the  statute  neither  party  may  appeal  to  tbe 
circuit  court  except  by  executing  bond  with- 
in 30  days.  As  the  bond  was  not  executed 
within  30  days  in  this  case,  the  appeal  un- 
der the  statute  was  not  taken.  It  is  not  one 
of  those  cases  where  a  defective  proceed- 
ing may  be  amended  under  tbe  Code.  If 
a  defective  bond  had  been  executed,  then 
the  Code  provision  would  apply;  but,  when 
no  bond  was  given,  there  is  nothing  to 
amend.  Tbe  fact  that  tbe  statement  of  the 
parties  and  tbe  transcript  of  the  orders  was 
filed  in  the  circuit  court  does  not  help  the 
matter.  In  Hargls  v.  Pearce,  7  Bush,  234, 
Hargis  attempted  to  appeal  from  the  quarter- 
ly court  to  the  circuit  court.  He  filed  his 
transcript,  and  he  and  his  sureties  signed 
thehr  names  to  a  blank  paper,  which  they 
authorized  the  clerk  to  fill  out  as  an  appeal 
bond.  This  the  clerk  failed  to  do.  On  the 
calling  of  the  case  tbe  appeal  was  dismissed, 
and  this  court  held  that  no  bond  at  all  had 
been  given  and  that  there  was  nothing  to 
amend.  Tbe  same  ruling  was  made  in 
Slaughter  t.  Crouch,  64  S.  W.  068,  23  Ky. 
Law  Rep.  1214,  a  forcible  detainer  case, 
where  an  appeal  was  dismissed  because  the 
only  surety  who  signed  tbe  traverse  bond 
within  three  days  sigrned  it  and  delivered  It 
to  the  officer  on  tbe  condition  that  he  was 
not  to  be  bound  unless  a  mortgagre  was  given 
to  him  by  the  appellant,  and  the  mortgage 
was  not  executed.  It  was  held  that,  the 
surety  not  being  bound,  the  paper  was  void, 
although  other  sureties  signed  it  after  the 
expiration  of  the  three  days. 

Judgment  affirmed. 
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FRAXZMAN  t.  LOUISYILLB  &  I.  B.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1905.) 

Atpcai,  —  Bond  —  Failubb  to  £zboutb  — 
Waives. 
The  right  to  the  diamissal  of  an  appeal  to 
the  circuit  court  from  a  judgment  of  the  county 
court  awarding  damages  in  proceedings  to  con- 
demn land,  because  of  the  failure  of  appellant 
to  execute  the  appeal  bond  within  SO  days  from 
the  rendition  of  the  judgment,  is  not  waived 
bj  the  malting  of  a  pnor  motion  to  dismiss  on 
other  and  insufficient  grounds,  where  the  cause 
was  not  submitted  to  the  circuit  court  on  the 
merits. 

vol.  8, 


[Ed.   Note. — Vor  case*  in  point,  at 
Cent.  Dig.  Appeal  and  Brror,  f  8136.] 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
"Not  to  be  officially  reported." 
Proceedings  by  the  Louisville  &  Interurban 
B&llroad  Company  to  condemn  land.  B^m 
a  Judgment  of  the  circuit  coarl;  dismissing 
■n  appeal  of  the  coonty  court  awarding 
damages  to  Louis  Franzman,  he  appeals. 
Affirmed. 

Bennett  H.  Young  and  M.  W.  Ripy,  for 
appellant  Clarence  Dallam  and  Falrletgta, 
Straus  &  Falrleigb,  for  appellee. 

HOBSON,  C.  J.  This  case  Is  similar  to 
the  case  of  Kotbelmer  v.  Louisville  ft  In- 
terurban Railroad  Company  (this  day  decid- 
ed) 89  &  W.  104,  with  the  exception  that  the 
judgment  in  the  county  court  was  rendered 
here  on  the  12th  of  October.  The  transcript 
was  filed  In  the  circuit  court  on  the  29th 
of  October.  On  th«  28th  of  November  the 
defendant  filed  a  written  motion  to  dismiss 
the  appeal  The  written  motion  Is  In  these 
words:  "Comes  the  defendant,  the  Louis- 
ville ft  Interurban  Railroad  Company,  and 
moves  the  court  to  dismiss  the  appeal  here- 
tai,  because  the  plaintiff  has  not  filed  a 
complete  transcript  of  the  records  of  the 
condemnation  proceedings  in  the  lower  court, 
nor  the  original  papers  filed  therein,  and 
because  plaintiff  at  his  representatives  has 
withdrawn  from  court  a  portion  of  the  money 
paid  into  court  under  the  judgment  of  the 
lower  court,  to  wit,  the  sum  of  $36.60."  On 
the  19th  of  December  the  court  overruled  the 
motion  to  dismiss.  No  further  steps  were 
taken  In  the  case  until  the  7th  of  March, 
when  the  appellant  executed  an  appeal  bond, 
and  on  the  8th  of  March  the  railroad  com- 
pany moved  to  dismiss  the  appeal,  because 
the  appeal  bond  was  not  executed  within 
30  days  from  the  rendition  of  the  judgment 
in  the  county  court  The  court  sustained 
the  motion  to  dismiss  for  want  of  bond,  and 
the  landowners  appeal. 

It  Is  earnestly  insisted  that  the  failure 
to  execute  the  appeal  bond  within  the  SO 
days  was  waived  by  the  motion  entered  on 
November  28th  to  dismiss  the  appeal  on  other 
grounds,  and  that,  when  that  motion  was 
overmied,  the  court  should  not  have  allowed 
the  appellee  to  enter  another  motion  to  dis- 


miss the  appeal  because  bond  had  not  been 
executed  In  time.  The  motion  which  the 
appellee  entered  on  November  28th  was  to 
dismiss  the  appeal,  and,  although  it  assigned 
bad  reasons  for  Its  motion  at  that  time,  it 
might  properly  have  been  allowed  to  amend 
its  motion,  or  to  assign  other  reasons  for 
the  dismissal  of  the  appeal.  The  rule  against 
splitting  a  cause  of  action  has  no  application 
to  Interlocutory  motions  of  this  sort  The 
appellee  was  all  the  time  Insisting  that  the 
appeal  should  be  dismissed.  It  did  not  ap- 
pear in  the  case  at  any  time  for  any  purpose, 
except  to  move  to  dismiss  the  appeal.  There 
are  cases  holding  that  after  a  submission 
on  the  merits  a  failure  to  do  certain  things 
In  time,  as  required  by  statute.  Is  waived; 
but  this  principle  has  no  application  here, 
as  appellee  did  not  at  any  time  submit  the 
case  on  the  merits,  or  get  beyond  Its  motion 
to  dismiss  the  appeal. 
Judgment  affirmed. 


PACE  V.  PADCCAH  BY.  ft  LIGHT  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

1.  OOUPBOMIBE   AND   SXTTLBMBRT— VAIjIDITY— 

Fbaud— Submission  to  Juby. 
On  the  issue  of  wheUier  a  settlement  plead- 
ed by  defendant  was  procured  by  fraud,  the 
court,  instead  of  submitting  to  the  jury  the 
general  question  whether  toe  settlement,  was 
procured  by  fraud  or  not  should  liave  submitted 
the  question  whether  the  specific  acts  relied 
upon  as  constituting  the  fraud  were  i>erpetrated 
by  defendant. 

2.  Appeal  —  PBxsuHiTiORS—OBAnT  or  New 
Tbiai.. 

Where  a  judgment  setting  aside  a  verdict 
and  granting  a  new  trial  does  not  show  on 
which  of  many  grounds  specified  In  the  motion 
for  new  trial  it  was  based,  and  no  bill  of  excep- 
tions is  filed  touching  the  trial,  it  must  be  as- 
sumed on  appeal  that  the  action  of  the  court  in 
granting  the  new  trial  was  justified. 

[Ed.  Note. — For  cases  in  point  see  ToL  8, 
Cent.  Dig.  Appeal  and  Error,  S  3775.] 

S.  Same— DiscBETiON  ot  Coubt. 

The  discretion  of  the  trial  court  In  grant- 
ing or  refusing  a  new  trial  will  not  be  disturbed 
by  an  appellate  tribunal,  unless  an  abuse  of 
such  discretian  is  made  to  appear. 

Appeal  from  Circuit  Conrt,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  W.  D.  Pace  against  the  Paducab 
Railway  ft  Light  Company.  From  a  judg- 
ment granting  a  new  trial,  plaintiff  appeals. 
Reversed. 

Taylor  ft  Lucas,  for  appellant  Reed  ft 
Berry,  for  appellee. 

O'REAR,  J.  This  Is  an  action  by  appel- 
lant against  appellee  to  recover  damages 
for  personal  injury.  It  grows  out  of  the 
same  accident  and  occurrence  as  shown  In 
the  case  of  Olisson  v.  Paducah  Railway  ft 
Light  Co.,  87  S.  W.  305,  27  Ky.  Law  Rep. 
965.  The  same  question  of  practice  arises 
in  this  case  as  arose  In  that  and  for  which 
the  judgment  in  that  case  was  reversed.;! It 


106 


89  SOUTHWESTEBN  RBPORTBR. 


(Ky. 


consequently  follows  that  the  Judgment  In 
this  case  must  also  be  reversed. 

Appellee  pleaded  a  settlement  of  the  cause 
of  action  before  the  filing  of  this  suit  Ap- 
pellant  sought  to  avoid  this  plea  by  a  repli- 
cation that  the  settlement  was  procured  by 
the  fraud,  misrepresentation,  and  oppression 
practiced  upon  him  by  the  agents  of  appel- 
lee. The  court  submitted  the  question  to 
the  jury  whether  the  settlement  was  pro- 
cured by  the  actual  fraud  of  appellee  or  Its 
agents.  The  Instruction,  however,  does  not 
confine  the  fraud  relied  upon.  The  practice 
of  submitting  to  the  Jury  whether  a  contract 
was  procured  by  fraud  really  leaves  to  the 
Jury  the  determination  of  both  the  law  and 
fact  of  the  matter.  The  court,  on  the  con- 
trary, should  have  submitted  to  the  jury  to 
find  the  evidence  whether  the  specific  acts 
relied  upon  as  constituting  the  fraud  were 
perpetrated  by  appellee  or  by  its  agents  in 
its  behalf. 

There  were  three  trials  of  this  case.  The 
result  of  the  first  trial  was  a  verdict  for  ap- 
pellant for  $1,000.  This  was  set  aside  on  the 
application  of  appellee  on  some  of  the 
numerous  grounds  filed  in  support  of  the  mo- 
tion for  a  new  trial.  Which  of  the  grounds 
it  was  based  upon,  is  not  shown  In  the  court's 
Judgment.  No  bill  of  exceptions  was  filed, 
touching  that  trial.  Therefore  It  must  be  as- 
sumed, on  this  appeal,  that  the  action  of 
the  court  in  granting  It  was  Justified.  The 
second  trial  resulted  In  a  verdict  for  appel- 
lant of  $500.  The  bill  of  exceptions  dis- 
closed that  substantially  the  same  evidence 
and  the  same  Instructions  were  given  as  up- 
on the  last  trial.  The  court  granted  a  new 
trial,  and  set  aside  the  second  Judgment 
Among  the  grounds  stated  was  ttiat  the  ver- 
dict was  contrary  to  and  against  the  weight 
of  the  evidence.  It  has  been  frequently 
pointed  oat  by  this  court  that  the  discretloo 
of  the  trial  court  in  granting  a  new  trial, 
or  in  refusing  it,  is  one  that  will  not  be  dis- 
turbed by  the  appellate  tribunal,  except  It 
is  made  to  appear  that  It  has  been  abused. 
The  trial  Judge  hears  the  evidence,  as  does 
the  Jury;  and  while  the  verdict  Is  primarily 
that  of  the  Jury,  still  the  trial  Judge's  con- 
currence is  necessary  to  its  completeness  as 
the  basis  of  the  Judgment.  He  likewise 
hears  the  witnesses,  and  has  even  a  better 
opportunity,  perhaps,  for  Judging  of  the  de- 
meanor and  surroundings,  as  liable  to  im- 
properly affect  the  result  of  the  trial,  than 
the  Jurors  themselves  have.  It  is  peculiarly 
bis  business  to  see  that  the  trial  is  fair,  and 
that  the  Jury  are  not  Imposed  upon  either 
by  prejudicial  miscooduct  of  parties  or  coun- 
sel, or  having  produced  to  them  evidence  un- 
der erroneous  rules,  as  well  as  to  see  that 
they  are  not  subjected  to  other  Improper  In- 
fluences in  reaching  their  verdict  For  a 
breach  of  any  of  these  matters,  as  well  as 
for  bis  belief  that  the  verdict  is  contrary  to 
the  evidence,  he  may  refuse  to  sanction  it, 
and  grant  a  new  trial.  The  evidence  in  this 
case  was  confiictliig.    It  was  such  as  may 


well  have  impressed  the  trial  Judge  that  the 
accident  complained  of  was  not  the  result 
of  the  negligence  of  appellee.  At  any  rate, 
we  are  unable  to  say  that  the  trial  courf  b 
action,  setting  aside  the  second  verdict,  was 
an  abuse  of  the  discretion  vested  in  him  by 
the  law. 

But  for  the  errors  indicated  the  judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 


HOLMES  V.  BOBERTSOM  OODNTT 

CX)URT. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

1.  iNToxiCATina   LiQaoB— Pboceeoinos   fob 
License— Apfeaxs— Mode  of  Tbiai.. 

Appeals  to  the  circuit  court  from  orders  of 
the  county  court  denying  a  liquor  Uoeose  are 
not  tried  in  the  circuit  court  de  novo,  but  must 
be  tried  on  the  evidence  heard  in  the  county 
court 

[Bid.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  |  79.] 

2.  Afpeai^— Recobd— Biu.   or   Bxokftiohs — 
Necessitt. 

In  order  that  a  case  may  be  tried  in  the 
drcnlt  court  on  evidence  heard  in  the  county 
court,  it  must  be  brought  up  by  bill  of  excep- 
tions signed  by  the  county  Judge  and  filed  in  the 
county  court 

8.  Sake— BnxB  of  Bxcsptions— Fiuifo — Ke- 

cEssrrr  of  Obdbb. 

A  bill  of  exceptions  la  of  no  validity,  and 
cannot  be  considered  as  a  part  of  the  record,  in 
the  absence  of  an  order  of  court  filing  the  samp 
or  malring  It  a  part  of  the  record. 

[Ed.  Note. — For  cases  in  point  see  vol.  3. 
Cent  Dig.  Appeal  and  Error,  i  2404,  voL  21. 
Cent  Dig.  Exceptions,  Bill  of,  S  97.] 

Appeal  from  Circuit  Court,  Robertson 
County. 

"Not  to  be  ofllclally  reported." 

Application  by  John  W.  Holmes  to  the 
Robertson  county  court  for  a  druggist's  li- 
cense to  sell  liquors.  From  an  order  denying 
the  application,  the  applicant  appealed  to 
the  circuit  court,  where  the  cause  was  order- 
ed remanded  for  a  new  trial,  and  he. again 
appeals.    Affirmed. 

Sam'l  Holmes  and  J.  J.  Osborne,  for  ap- 
pellant W.  J.  Osborne,  C  B.  Colyer,  and 
Jdo.  p.  McCartney,  for  appellee. 

HOBSON,  C.  J.  Appellant,  Holmes,  applied 
to  the  Robertson  county  court  for  license  to 
sell  spirituous  and  vinous  liquors  at  retail 
as  a  druggist  A  remonstrance  was  filed  to 
the  granting  of  the  license,  and  on  the  trial 
of  the  application,  the  applicant  having 
shown  the  facts  required  by  the  statute  to 
entitle  him  to  license,  no  proof  was  intro- 
duced showing  that  those  who  remonstrated 
were  legal  voters,  or  that  they  were  a  ma- 
jority of  the  legal  voters  in  the  neighborhood, 
which  had  been  defined  by  the  court  aa  the 
corporate  limits  of  the  town ;  but  the  county 
Judge  stated  from  the  bench  that  these  facts 
were  known  to  him  personally,  and  seems 
to  have  been  under  the  impression  that  proof 


Ky.) 


HOLLINGSWOBTH  v.  BARBETT. 


107 


was  waived  by  the  applicant  On  this  ground 
be  refaaed  the  application;  his  order  con- 
(lading  with  these  words:  "The  reason  for 
refusing  to  grant  the  license  asked  for  herein 
13  because  a  majority  of  the  legal  voters  In 
the  neighhwhood  have  protested  against 
granting  the  license."  Appellant  prepared  a 
bill  of  exceptions,  which  was  signed  by  the 
coanty  Judge,  and  appealed  the  case  to  the 
clrcnlt  court  In  the  circuit  court  on  the 
trial  of  the  case,  it  appearing  that  there  was, 
perhaps,  a  misunderstanding  In  the  county 
oonrt  as  to  the  waiver  of  the  evidence  that 
the  persons  whose  names  were  to  the  re- 
monstrance had  in  fact  signed  it  or  that 
they  were  legal  voters,  or  constituted  a  ma- 
jority of  the  legal  voters,  of  the  neighborhood 
(Wyatt  V.  Ryan,  113  Ky.  806,  68  S.  W.  184), 
the  court  ordered  the  case  remanded  to  the 
county  court  for  a  new  trial.  The  appellant  has 
brongbt  the  case  here,  insisting  that  the  dr- 
cult  Judge  should  have  made  an  order  grant- 
ing him  the  license. 

It  has  been  held  in  several  cases  that  ap- 
peals of  this  character  are  not  tried  in  the 
drcoit  court  de  novo,  but  must  be  tried  on 
the  evidence  heard  In  the  county  court  But 
in  order  that  the  case  may  be  tried  in  the 
circuit  court  on  the  evidence  heard  In  the 
county  court  it  must  be  brought  up  by  a  bill 
of  exceptions  signed  by  the  county  Judge  and 
filed  in  the  county  court.  There  is  a  fatal 
defect  In  the  record.  There  is  no  order  of 
the  oonnty  court  tend«-ing  or  filing  the  bill 
of  exertions  or  making  it  a  part  of  the  record. 
The  court  can  only  speak  by  Its  records,  and 
a  bin  of  ecc^ttons  is  of  no  validity  nntll 
filed  by  an  order  of  court  In  the  absence 
of  such  an  order,  the  bill  of  exceptions  cannot 
be  considered  as  a  part  of  the  record.  HThe 
question  presented  by  appellant  is  largely  a 
moot  question,  because  the  time  for  which 
the  applicant  asked  the  license  is  now  wholly 
expired. 
Judgment  affirmed. 


HOLLINOSWORTH  v.   BARRBTT. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

1.  BoUItDAaiXS  —  ESTABLIBHHKNT  —  AOBEB- 

KKNT  BETWKen  Fabties. 
Where  adjoining  landowners  are  in  dispute 
«Tcr  a  line,  or  in  doubt  as  to  where  the  true 
Une  is  sitoated,  an  agreement  between  them  as 
to  the  location  of  the  line  will  be  favored  by 
the  courts. 

[Ed.   Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.  Bonndaries,  H  21'4-2ia] 

2.  WrnrsssES  —  Cokpbtbhot  — Tbahsactiors 

WITH  DEOCABEn   PeBSORS. 

Plaintiff  in  ejectment  cannot  prove  by  her 
agent  and  husband,  who  has  an  interest  in  the 
aoit  by  reason  of  his  marital  relations,  an  agree- 
ment between  herself  and  defendant's  remote 
vendor,  since  deceased,  as  to  the  boundary  line 
between  the  premises  of  the  respective  parties. 

tEd.  Note. — ^For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,  i  645J 


8.  Tbial— iNsrauoTiONB— Appuoabiutt  to 

BVIDERCE. 

In  ejectment  a  charge  that  if  the  boundary 
line  was  in  dispute  between  plaintiff  and  defend- 
ant's remote  vendor,  and  plaintiff  and  such  ven- 
dor agreed  upon  a  line,  and  the  line  was  run  out 
and  marked  and  recognized  by  them,  such  line 
was  the  true  line  between  defendant  and 
plaintiff,  was  erroneous,  where  there  was  no 
evidence  as  to  the  existence  of  a  dispute  between 
plaintiff  and  defendant's  remote  vendor,  nor 
of  any  doubt  on  their  pert  as  to  the  location  of 
the  line,  nor  of  an  agreement  between  them  as 
to  such  location. 

Appeal  from  Chrcuit  Court  Hickman  County. 
"Not  to  be  offlpially  reijorted." 
.     Action  by  M.  V.  Barrett  against  J.  H.  Hol- 
llngsworth.    From  a  Judgment  for  plaintiff, 
defendant  appeals    Reversed. 

Sbelbonme  &  Kane,  for  appellant      Ben- 
nett Bobbins  ft  Thomas,  for  appellea 

NUNN,  J.  1%I8  Is  an  action  In  ejectment 
In  which  the  appellee  sought  to  and  did  re- 
cover the  possession  of  a  triangular  piece 
of  ground  containing  about  10  or  12  acres. 
This  land  is  located  on  Wolfe  Island,  in  the 
Mississippi  river,  and  is  a  part  of  the  accre- 
tions fwmed  to  the  Island  by  the  action  of 
the  water.  Appellant  and  appellee  owned 
adjoining  tracts  of  land  on  the  island,  front- 
ing on  the  river,  appellant's  lying  north  of 
that  of  appellee;  and  there  has  been  added 
to  their  lands,  by  dq>oslts  from  the  water, 
a  strip  about  60  or  70  poles  wide.  Appel- 
lee alleged  In  her  petition  that  she  was  the 
owner  of  this  land,  and  also  alleged  that 
several  years  before  the  institution  of  the 
action  there  arose  a  dispute  betweoi  her 
and  one  John  Muscovalley,  the  then  owner 
of  the  land  now  owned  by  appellant  and  re- 
mote vendor  of  appellant  as  to  the  location 
of  the  line  between  the  accretions  formed  to 
their  lands,  and  that  for  the  purpose  of  set- 
tling this  dispute  they  had  a  line  run  between 
them  across  the  accretions,  and  that  they 
agreed  that  this  should  be  the  line  between 
their  lands,  and  that  all  parties  recognized 
this  agreed  line  until  the  appellant  became 
the  owner  of  the  land,  when  he  wrongfully 
Inclosed  and  took  possession  of  the  parcel 
In  dispute.  Appellant  by  answer,  traversed 
the  allegations  of  the  petition.  A  trial  was 
bad  before  a  Jury,  which  resulted  In  a  ver- 
dict in  favor  of  the  appellee  for  the  land 
claimed,  and  from  the  Judgment  on  which 
verdict  appellant  appeals. 

The  appellant  assigns  several  reasons  for 
the  reversal  of  the  Judgment,  only  one  of 
which  is  necessary  to  notice,  and  that  Is  the 
giving  of  instruction  No.  2  to  the  Jury.  The 
court  gave  on}y  two  instructions  to  the  Jury ; 
the  first  one  behig  in  conformity  with  the 
opinion  in  the  case  of  Miller  v.  Hepburn,  8 
Bush,  327,  with  reference  to  a  division  line 
between  the  accretions  formed  to  the  lands 
of  appellant  and  appellee.  This  Instruction 
seems  to  have  been  satisfactory  to  both 
parties.  Instruction  No.  2,  which  was  ob- 
Jected  and  excepted  t^.g^fecffl^^fegl^ 
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substance  as  follows:  That  If  the  Jury  be- 
lleye  from  the  evidence  that  the  line  between 
the  accretions  to  the  lands  of  plaintiff  and 
defendant  was  In  dispute  between  plaintiff 
and  defendant's  remote  vendor,  Muscoval- 
ley,  when  he  was  the  owner  and  In  posses- 
sion of  the  land  now  owned  by  defendant, 
and  that  plaintiff  and  Muscovalley  agreed 
upon  a  line  dividing  their  accretions,  and 
that  the  line  was  run  out  and  marked,  and 
that  each  of  the  owners  took  possession  of 
the  land  to  the  agreed  line,  and  from  that 
time  claimed  their  respective  lands  and  rec- 
ognized the  division  line  as  the  true  line 
between  them.  In  sach  event  the  line  agreed 
on  was  the  true  line  between  the  plaintiff 
and  defendant  This  instruction  would  have 
been  proper,  If  there  bad  been  any  proof 
upon  which  to  base  it  It  is  the  policy  of 
the  law  to  prevent  litigation,  and,  when  ad- 
joining landowners  are  in  dispute  over  a  line 
or  in  doubt  as  to  where  the  true  line  is 
situated,  if  they  agree  between  themselves 
as  to  the  location  of  the  line,  such  agree- 
ment will  be  favored  by  the  courts.  In  the 
case  at  bar  there  was  not  any  proof  intro- 
duced showing  that  there  was  a  dispute  be- 
tween appellee  and  Muscovalley  as  to  the 
true  location  of  this  line,  nor  Is  there  any- 
thing showing  that  they  were  in  doubt  as  to 
its  location,  nor  was  there  any  proof  show- 
ing that  they  ever  agreed  upon  this  or  any 
line  between  them.  The  husband  of  appel- 
lee testified  that  a  certain  surveyor  ran  this 
agreed  line  and  marked  it  The  surveyor 
testified  that  he  did  ran  a  line,  or  several 
lines,  around  a  body  of  timber,  which  had 
been  sold,  as  he  understood,  and  marked 
these  lines  by  blazing  some  trees;  but  be 
stated  that  he  did  not  understand  that  be 
was  running  an  agreed  line  between  appellee 
and  Muscovalley.  He  also  stated  that 
Muscovalley  was  not  present  at  the  time. 
One  of  the  chain  carriers  was  also  introdu- 
ced, who  testified  in  substance  the  same.  The 
appellee  offered  to  prove  by  her  hnsband  that 
he  was  acting  as  her  agent,  and  that  there 
was  a  dispute  between  herself  and  Muscoval- 
ley as  to  the  location  of  this  line,  and  that 
he,  her  husband,  and  Muscovalley  agreed 
upon  a  line  and  had  It  run  out  and  marked. 
The  court  sustained  an  objection  to  this  testi- 
mony. In  this  the  court  was  right  as  Mus- 
covalley was  dead  at  the  time  this  testimony 
was  offered,  and  she  could  not  prove  by  her 
agent  and  husband,  who  had  an  Interest  by 
reason  of  his  marital  relations,  any  transac- 
tion or  agreement  that  she  had  with  Mus- 
covalley with  respect  to  this  line.  See  the 
cases  of  Bright's  Ex'rs  v.  Swlnebroad,  51 
S.  W.  578,  21  Ey.  Law  Rep.  369,  and  Logsden 
V.  Stem,  77  8.  W.  927,  25  Ky.  Law  Rep. 
1649.  We  are  therefore  of  the  c^inion  that 
the  court  erred  in  giving  Instruction  No.  2. 
For  these  reasons  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


TATES  V.  BIO  SANDY  ET.  CO. 
(Court  of  Appeals  of  Kentucky.   Oct  18,  IS 

1.  HiGUWAYS  —  Obstbcctioit  —  Dauaqe 
Pleading. 

The    complaint    alleging    that    defei 

E laced  an  embankment  four  feet  high  ii 
ighway  in  front  of  and  paralld  with  i 
tiff's  lots,  thereby  impeding  hii  ingress 
egress,  shows  apparent  injury. 

[Ed.  Note. — For  cases  in  point  see  yd 
Cent  Dig.  Highways,  §f  437-440;  vol.  41, 
Dig.  Raihroads,  8  197.] 

2.  Saux  —  Acrnoir  fob  Daicaqis  — Tm 

FhAJNTOT. 

One  may  sue  for  damages  to  lots  b 
stmction  of  a  highway,  though  the  legal 
is  held  by  another  as  trustee  for  him. 
8.  SAtnc  —  Right  or  IirosEss  and  Ege 
PBEsnuFTioir. 

A  complaint  for  impeding  plaintifrs  ii 
and  egress  to  his  lots,  by  obstructing  the 
way  on  which  they  abnt  need  not  aver  b 
the  right  of  Ingress  and  egress;  such  rig 
ing  presumed. 
4.  Eminent    Domain — Hiohwats — Ona 

TION  BY  RAILBOAO IiIABrLITT  FOR  DA\ 

Under  Const  i  242,  providing  that  o 
vested  with  the  privilege  of  taking  private 
erty  for  public  use  shall  make  just  com 
tlon  for  property  injured  by  it  where  deft 
railroad  company  constructed  Its  road 
highway  on  which  plaintiff's  lots  abuttw 
after  appropriating  the  highway  const 
another  nearer  the  front  of  his  lota,  and  t 
placed  a  high  embankment  in  front  of  sue 
impeding  his  ingress  and  egress  thereto,  < 
ant  Is  liable  for  the  damages. 

[Ed.  Note. — For  cases  in  point,  see  v 
Cent  Dig.  Eminent  Domain,  51  257,  258. 

Appeal  from  Circuit  Court,  Johnson  C 

"Not  to  be  offlciaily  reported." 

Action  by  Frank  H.  Yates  against  tl 

Sandy    Railway    Company.    Judgmei 

defendant    Plaintiff    appeals.    Reveri 

Vaughn,  Howes  &  Howes,  tat  app 

T.  J.  Kirk,  for  appellee. 

NUNN,  J.  The  appellant  Institute 
action  for  damages  against  the  appel 
the  2eth  of  September,  1904.  He  all* 
his  petition,  substantially,  that  he  -w 
owner  of  10  town  lots,  and  described  tl 
metes  and  bounds ;  that  the  appellee, 
construction  of  a  line  of  railroad  1 
county,  appropriated  and  built  its  r 
and  laid  its  track  in  the  public  blghwa 
which  appellant's  lots  abutted;  that  i 
appropriated  the  highway  it  construe- 
other  public  highway,  much  nearer 
front  of  each  of  his  lots  than  the  one 
appropriated;  and  that  In  the  const 
of  the  highway  It  "unlawfully,  wroi 
needlessly,  negligently,  and  careless 
and  placed  an  embankment  of  dirt  an 
about  four  feet  high  in  front  of  and  ] 
with  the  front  of  each  of  his  lots,  anc 
by  impeded  his  ingress  and  egres 
damaged  the  vendible  and  salable  v 
each  of  his  lots."  He  also  allied  1 
and  James  Turner  purchased  a  tract 
jointly  and  laid  it  off  into  town  lots,  i 
which  they  sold,  and  then  divided  the  i 
der  equally  between  themselves ;  tl 
lots  described  in  the  petition  were  t 
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«et  apart  to  him  In  tbe  division;  and  that 
the  legal  title  still  remained  In  James  Turner 
•8  trnstee.  bat  tbat  he  was  tbe  owner  of 
them.  The  appellee  filed  a  demnrrer  to  this 
petition,  which  was  sustained  by  the  court. 
The  appellant  then  filed  an  amended  petition, 
in  which  he  alleged,  in  substance,  that  this 
embankment  of  stone  and  dirt  was  unneces- 
sarily constmcted  by  the  defendant  (appel- 
lee). This  amendment  did  not  strengthen 
the  petition,  and  we  are  unable  to  under- 
stand upon  what  idea  the  court  sustained  a 
demnrr^  to  the  original  petition.  In  our 
opinion  a  cause  of  action  was  alleged  therein. 
Appellee's  counsel  contends  that  the  lower 
conrt  was  correct  in  sustaining  the  demurrer 
for  the  ttiree  following  reasons:  "(1)  Be- 
cause no  damage  Is  apparent  to  him,  but  a 
boieflt  shown;  (2)  l>ecause  he  has  no  legal 
title  to  said  lot,  and  cause  of  action,  if  any, 
would  lie  in  the  legal  title  holder;  (3)  be- 
cause he  had  no  right  of  Ingress  and  egress 
to  said  I6ta  over  or  from  the  points  where 
the  county  road  was  located  by  appellee." 

The  first  proposition  is  not  sound,  because 
it  Is  alleged  in  the  petition,  and  facts  are 
stated  therein,  which  on  the  demurrer  were 
admitted  as  true,  that  show  apparent  Injury 
to  the  appellant,  and  there  is  not  a  fact  stated 
therein  showing  any  benefit  to  his  property. 

The  second  proposition  la  equally  unsound, 
for  it  Is  alleged  in  the  petition  that  appellant 
Is  the  owner  of  the  lots  and  tbat  they  had 
been  set  apart  In  the  division  between  him- 
self and  James  Turner,  who  held  the  legal 
title  as  trustee.  We  do  not  understand  that 
a  person,  to  maintain  such  an  action  as  this, 
most  be  possessed  of  the  legal  title.  If  ap- 
pellant had  only  held  this  property  under  a 
lease,  and  by  the  conduct  of  appellee  his 
leasehold  Interest  therein  had  been  injured 
or  destroyed,  he  could  recoTer  of  appellee  to 
tbe  extent  of  the  Injury  received. 

As  to  the  third  proposition,  that  appellant 
bad  no  right  of  ingress  or  egress  to  the  lots 
from  the  point  where  tbe  county  road  was 
located,  we  are  of  the  opinion  tbat  it  is 
without  merit.  It  Is  alleged  in  the  petition 
that  these  lots  abut  on  the  public  highway. 
Tills  being  admitted  as  true.  It  was  cer- 
tainly not  necessary  for  him  to  allege  that 
be  had  tbe  right  of  ingress  and  egress  to 
bis  lots.  The  presumption  is  that  the  appel- 
lant as  well  as  all  other  persons,  had  the 
ri)^t  to  the  reasonable  use  of  the  public 
highway  vrlthout  let  or  hindrance.  Section 
242  of  tbe  present  Constitution  govems  and 
controls  the  question  Inyolved  in  this  action. 
We  quote  that  part  of  the  section  applicable : 
"Manlclpal  and  other  corporations,  and  In- 
dindnals  Invested  with  the  privilege  of  tak- 
ing private  property  for  public  use,  shall 
oiake  Just  compensation  for  property  taken. 
Injured  or  destroyed  by  them."  This  section 
of  the  Gonstltntlon  has  been  construed  by 
this  conrt  many  times,  but  we  refer  to  tbe 
foUowbig  cases  only :  City  of  Henderson  v. 
MeCtalB.  48  S.  W.  700. 19  Ky.  Law  Rep.  1460 ; 


City  of  Ludlow  v.  Detweller,  47  8.  W.  881, 
20  Ky.  Law  Rep.  894 ;  City  of  Mt  Sterling  v. 
Jephson,  53  S.  W.  1040.  21  Ky.  Law  Rep. 
1028;  Layman  v.  Beeler,  etc.,  67  S.  W.  995, 
24  Ky.  Law  Rep.  174.  The  case  of  City  of 
Ludlow  V.  Detweller,  supra.  Is  exactly  in 
point  That  was  a  case  In  which  the  city 
erected  an  embankment  in  the  street  In  front 
of  her  property  which  materially  Interfered 
with  her  ingress  and  egress  to  and  from  the 
property,  and  the  court  decided  that  under 
section  242  of  the  Constitution  appellee  was 
entitled  to  recover  damages  for  this  Inter- 
ference and  Injury  to  her  property.  The 
other  cases  referred  to  decide  to  the  same 
effect 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded,  for  farther  proceedings 
consistent  herewith. 


MIVBLAZ  V.  GENOVELT. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1905.) 

1.  Mechaj^ic's  Lixit — Subcoittbaotor's  Ldkn 
—Estoppel— Evidence. 

Where,  in  a  suit  by  a  aabcon tractor  to  en- 
force a  mechanic's  lien,  there  was  evidence  that 
the  subcontractor  knew  that  the  principal  con- 
tractor intended  to  collect  the  contract  price  for 
the  building  from  the  owner,  and  that  he  did 
collect  it,  but  there  was  no  proof  that  the  sub- 
contractor said  or  did  anything  showing  that  he 
waived  his  lien,  or  that  the  owner  was  induced 
to  pay  the  principal  contractor  the  contract 
price  by  reason  of  any  representations  made  by 
the  subcontractor,  or  tbu&t  the  subcontractor 
anthorized  the  principal  contractor  to  give  a 
receipt,  on  payment  of  the  price,  reciting  that 
all  claims  for  labor  had  been  paid,  the  subcon- 
tractor was  not  estopped  from  enforcing  his 
lien. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  i  402.] 

2.  Saue — Watvvr — ^Taking  Note  fbom  Con- 
TRACTOB — Effect. 

Taking  a  note  of  the  contractor  by  a  sub- 
contractor for  a  debt  which  is  a  lien,  and  the 
negotiation  of  the  note  at  a  bank,  will  not  im-' 
pair  the  subcontractor's  lien,  where  he  is  com- 
pelled to  take  up  the  note. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  M  887-392.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
tj.  Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  W.  S.  Oenovely  against  Mary  A. 
Mlvelaz.  From  a  Judgment  for  plalntifC, 
defendant  appeals.    Afiirmed. 

E.  L.  McDonald,  for  appellant  B.  K.  Mar- 
flball,  for  appellee. 

NUNN,  J.  This  appeal  is  from  a  Judg- 
ment of  the  Jefferson  circuit  court  enforc- 
ing a  mechanic's  lien  in  favor  of  the  appellee 
for  $118.60  for  work  performed  for  appellant 
under  a  contract  made  by  her  with  one  R.  A. 
Barnes,  a  contractor,  who  employed  appellee. 
Appellee  alleged  that  the  labor  he  performed 
was  completed  on  the  0th  of  April,  1903. 
According  to  this  allegation,  the  appellee  filed 
the  lien  as  provided  by  sections  2463  ^tld> 
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2468,  Ky.  St  1003.  In  her  answer  appellant 
denied  that  appellee  was  employed  or  per- 
formed the  labor,  and  alleged  that  she  con- 
tracted with  one  Barnes  to  complete  her 
house,  and  that  she  had  no  knowledge  of  the 
appellee  performing  any  labor  on  the  build- 
ing, and,  without  any  notice  to  that  effect, 
she,  on  the  23d  of  April,  1903,  made  a  final 
and  complete  settlement  with  Barnes,  paying 
him  In  full.  She  further  alleged  that  she 
was  assured  by  Barnes  that  all  bills  were 
paid  and  no  Hen  could  be  filed  against  her 
property.  She  further  alleged  that  Barnes 
made  a  settlement  with  appellee  before  be 
collected  the  balance  due  from  her,  and  that 
appellee  agreed  that  Barnes  might  collect  the 
balance  from  her  and  that  he  would  waive 
his  lien  against  her  property.  In  other 
words,  she  claimed  that  there  was  a  contract 
between  appellee  and  Barnes  by  which  appel- 
lee authorized  Barnes  to  collect  the  balance 
of  the  money  from  her,  and  that  he  agreed 
to  take  a  note  of  Barnes  in  settlement  of  his 
claim  and  to  waive  his  claim  to  look  to  her 
property  to  pay  his  debt  All  of  these  allega- 
tions were  expressly  denied  by  the  reply. 

The  proof  shows,  without  contradiction, 
that  appellee  was  the  subcontractor  under 
Barnes,  and  that  be  painted  appellant's  build- 
ing at  the  price  stated,  and  that  after  ap- 
pellee completed  the  Job,  and  before  the  23d 
of  April,  1903,  the  date  when  appellant  paid 
to  Barnes  the  balance  of  the  contract  price, 
Barnes  and  the  appellee  met  and  appellee 
asked  Barnes  to  execute  to  him  two  notes, 
one  for  $75  and  the  other  for  $100,  which 
Barnes  did.  Appellee  desired  these  two 
notes  for  the  purpose  of  paying  two  of  his 
creditors,  whom  he  owed  these  two  amounts. 
His  creditors  discounted  these  two  notes 
in  bank,  and  when  they  became  due  appellee 
was  compelled  to  take  them  up;  Barnes 
never  having  paid  them.  Barnes  and  the 
appellee  agreed  that  there  was  no  settlement 
of  their  accounts  between  tbem  at  that  time. 
Barnes  testified  that  the  amount  of  these 
two  notes  was  more  than  he  owed  appellee. 
Appellee  testified  that  it  was  less  by  some 
$125.  It  is  true  that  appellee  knew  that 
Barnes  intended  to  collect  the  balance  of  the 
contract  price  for  the  erection  of  the  build- 
ing from  appellant;  but  there  was  not  any 
proof  that  appellee  said  or  did  anything  at 
that  or  at  any  time  showing  that  he  waived 
or  surrendered  his  lien  on  the  property. 
Soon  after  Barnes  executed  these  notes  to 
appellee  he  became  insolvent  At  the  time 
appellant  paid  Barnes  the  balance  due  him 
on  the  contract  she  took  a  receipt  from  him. 
In  which  it  was  stated  that  all  bills  and 
claims  for  labor  on  the  building  were  paid, 
and  that  there  were  no  Hens  on  the  property. 
Appellant  did  not  allege  or  prove  that  appel- 
lee knew  that  Barnes  gave  such  receipt  nor 
that  Barnes  was  authorized  by  appellee  to 
give  It  snd  the  proof  shows  that  appellee 
was  not  aware  of  this  receipt  or  any  repre- 
sentations made  by  Barnes  to  appellee.    Nor 


Is  it  shown  by  the  proof  that  appellant 
induced  to  pay  the  balance  of  the  con 
price  to  Barnes  by  reason  of  any  acts  or 
resentatlons  of  the  appellee.  We  are  o: 
opinion  that  her  plea  of  estoppel  wat 
sustained  by  the  proof. 

But  it  is  contended  that  Barnes  told 
the  truth  when  be  stated  that  he  had 
the  appellee.  This  court  has  freqnentl; 
dded  that  the  mere  taking  of  a  note  fr 
debtor  did  not  pay  the  debt  It  was  oi 
new  evidence  of  it  And  the  taking  of  a 
of  the  builder  by  the  subcontractor  for  a 
which  is  a  lien,  or  the  negotiation  of  a  n< 
bank,  will  not  impair  the  lien,  where  ; 
is  compelled  to  take  up  the  note.  See 
ham  V.  Holt  4  B.  Mon.  61 ;  Ldviolette  v. 
ding,  Id.  81 ;  Gere  v.  Gushing,  5  Bush, 
and  Waddy  Blue  Qrass  CJreamery  Co.  v. 
ufacturing  Co.,  103  Ky.  579,  45  S.  W 
There  was  conflict  In  the  proof  as  to  wt 
or  not  appellee  filed  his  lien  in  the  tim' 
scribed  by  the  statutes.  We  are  of  the 
ion,  however,  that  the  preponderance  < 
evidence  favwed  the  contention  of  the 
lee. 

For  these  reasons   the  judgment  a 
lower  court  is  affirmed. 


COMMONWEALTH  v.  WOOLPOL 
(Court  of  Appeals  of  Kentucky.    Oct.  6, 

BUBGIABT— DWBLLIHO    HOUSB— WHAT 

STITUTK8. 

j  A    building    was    erected    for    a    d\ 

{  house,  and  was  occupied  by  a  tenant  foi 

I  time,  who  removed  therefrom.    At  the  t: 

i  the  removal  the  tenant's  son  left  in  the 

I  bis  wearing  apparel  and  other  articles,  ai 

:  tinned  to  claim  the  house  as  his  place  c 

'  dence.    The    tenant    retained   the    keys. 

'  that   the  buildinr,   the   day  after   the   t« 

'  removal,  was  a  dwelling  house,  within  £ 

1903,    i    1162,   providing   that,   if    any 

i  shall  "feloniously  break  into  any  dwelling 

'  and  take  anything  of  value,  he  shall  be  pu: 

[Ed.   Note. — For  cases  in  point   see 

j  Cent  Dig.  Burglary,  $}  15,  19.] 

I      Appeal  from  Circuit  Court  Hopkins 

I  ty. 

I      "To  be  officially  reported." 
j      Wallace  Woolfolk  was  indicted  for 

'  ing  into  a  dwelling  house.    From  an 

'  tal  by  the  Jury  under  a  peremptory  Ii 
tion,  the  commonwealth  appeals.     Re 

N.   B.    Hays   and   a   H.   Morris,    t 
Commonwealth. 

SETTLE,  J.  The  appellee^  Wallace 
folk,  and  one  Otho  Armstrong  were 
indicted  in  the  Hopkins  circuit  cou 
feloniously  breaking  and  entering  a  d\ 
house  and  taking  therefrom  property  ol 
belonging  to  another.  A  separate  trl 
allowed  appellee,  which  resulted  In  ] 
quittal  by  the  Jury  under  a  perempti 
struction  from  the  trial  Judge  requirini 
to  so  find.  Counsel  for  the  common 
excepted  to  the  giving  of ^e  perempt 
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stroction  by  tbe  lower  court,  and  proeecntes 
u  appeal  to  obtain  the  decision  of  this  court 
upon  the  question  of  whetber  or  not  sncb  in- 
^traction  was  prop^. 

It  does  not  appear  from  the  record  upon 
what  ground  the  peremptory  Instruction  was 
giTen.    It  Is,  however,  surmised  by  counsel 
(or  the  c(»mnonwealtb  that  it  was  done  be- 
cause the  house  which  appellee  and  his  as- 
«)clate  are  charged  to  have  broken  into  and 
entered  was  at  the  time  unoccupied.    It  ap- 
pears Irom  the  evidence  that  the  house  in 
qnestion  Is  situated  In  the  city  of  Madlson- 
Tille,  and  that  it  la  owned  by  Mrs.  Hulda 
Mitchell;  that  it  is   a  dwelling  house,  was 
built  for  use  as  such,  and  has  never  been 
used  (or  any  other  pnrpose ;  that  R.  J.  Oates 
and  his  family    occapied   it  as    a   dwelling 
boose  and  place    of   residence   during  the 
months  of  October  and  November,  1904,  and 
removed  from  it  to  another  house  December 
1.  1901,    However,  bis  son,  Omer  Oates,  at 
the  time  of  the  removal  of  his  father  from 
;be  Mitchell  bouse,   left  therein  his  trunk, 
containing    his    clothing   and    certain    other 
articles  of  value,    and  continued   to  claim 
the  house  as  bis  place  of  residence  for  some 
days,  In  order   that  he  might  not   be  de- 
prived of  the   right  to  vote  in  a  primary 
election    which    was    held    shortly    there- 
after.   The  trunk  was  locked  when  left  in 
the  house,  as  was  the  door  of  the  room  in 
trhicb  It  was  placed  and  all  doors  through 
Tbieh  the  hoase  could  be  entered  from  the 
outside     and      surrounding     premises.    The 
keyn,  after  the   locking  of  the  doors,  were 
tetained  by  R.  J.  Oates,  and  were  in  his  pos- 
-e^ision  when   the   house  was  broken   into. 
<>n  the  day  after  his  father's  removal  from 
!t>e  Mitchell  bouse,  Omer  Oates  received  in- 
tomation  that  It  had  been  broken  into.    He 
.ijimediately  went  to  the  house  upon  an  In- 
vestigation, and  at  once  discovered  that  an 
■itet  door  bad  been  unlocked,  and  also  the 
•mt  of  the  room  containing  his  trunk ;  that 
'lie  trunk  bad  been  opened  by  breaking  the 
lode,  and  several  articles  of  value,  including 
i  ring  and  watch  charm,  taken   therefrom. 
The  arrest  of  appellee  and  Armstrong  occur- 
red on  the  following  day ;  they  being  charged 
irltb  the  crime  because,  as  testified  by  Mrs. 
Alei  Prltchett,  whose  house  was  near  by,  they 
wen  seal   to    enter  the  side  door   of  the 
Mitchell  bouse   the  day  after   the  removal 
iberefrom    of    the   Oates   family.    Down    to 
the  time  ot  tbefr  entering  the  bouse  the  door 
^lad  remained    closed.    Mrs.    Prltchett    and 
cer  husband  also  testified  that,  on  the  night 
"i  the  same  day  the  house  was  entered  by 
irjpellee    and    Armstrong,    they    saw    them 
iT-  to  the  "Tabernacle"  on  an  adjacent  lot 
and  take   something  from   under  the  steps 
of  that  bnilding;  bnt  they  were  unable  to 
li^.ingnisb  tbe  articles.    Alex  Prltchett  also 
tstified  to   the  fact  that  the  doors  of  the 
ilitcbell  house  were  closed  when  and  after 
the  Oates  family  left  It,  and  that  the  door 


through  which  appellee  and  Armstrong  were 
seen  by  his  wife  to  enter  the  bouse  was 
shortly  thereafter  found  by  him  ajar,  or 
partly  open. 

Section  1162,  Ky.  St  1903,  under  which 
the  indictment  in  this  case  was  found,  la  as 
follows:  "If  any  person  shall  feloniously 
take  out  of  or  (tom  any  church,  chapel,  or 
meeting  house,  school  house,  court  house  or 
other  public  building,  any  goods  or  chattels, 
or  other  thing  of  value,  belonging  thereto, 
or  shall  rob  any  person  in  his  dwelling  house 
or  place,  or  in  any  booth  or  tent  in  a  fair 
or  market,  he,  his  wife,  children  or  servants 
or  other  person  then  being  within;  or  shall 
feloniously  break  any  dwelling,  part  there- 
of, or  any  out  house  belonging  to  or  used 
with  any  dwelling  bouse,  and  feloniously 
take  away  anything  of  value  although  the 
owner  or  person  may  not  be  there,  he  shall 
be  confined  in  the  penitentiary  not  less  than 
two  nor  more  than  ten  years."  Was  tbe 
building  broken  into  a  dwelling  bouse,  in  the 
meaning  of  the  statute?  Any  one  6t  the  fol- 
lowing definitions  of  a  dwelling  house  may  be 
accepted  as  legally  correct:  "A  place  of  resi- 
dence; habitation.''  "A  residence,  domicile, 
or  mansion."  "A  building  for  the  habitation 
of  man."  "A  bouse  designed  to  be  occupied 
as  a  place  of  abode."  "A  bouse  occupied,  or 
intended  to  be  occupied,  as  a  residence." 
Cyc.  1226.  Sections  1162,  1163,  and  1164,  Ky. 
St  1903,  treat  of  felonies  that  may  be 
committed  by  breaking  into  or  stealing  from 
buildings  of  practically  every  conceivable 
character  and  class.  The  dwelling  house 
is  one  of  the  many  enumerated,  and  belongs 
to  one  class.  It  is  distinguished  from  all 
other  botises  mentioned  in  the  several  sec- 
tions of  the  statute,  supra,  by  its  name,  and 
also  by  the  use  to  which  it  is  put  or  design- 
ed. The  term  "dwelling  house"  is  therefore 
one  of  differentiation,  a  name  which  dis- 
tinguishes it  from  every  other  house  or  class. 
To  constitute  a  building  a  dwelling  house, 
it  is  not  necessary  that  it  be  constantly  oc- 
cupied as  a  place  of  residence  by  a  family 
or  person.  If  constructed  for  use  as  a  place 
of  residmce  of  a  family  or  person,  it  is  a 
dwelling  house,  even  In  the  process  of  erec- 
tion, and  is  known  as  and  called  a  "dwelling 
house."  The  same  is  true  of  a  dwelling 
house  that  becomes  for  a  time  vacant,  after 
being  occupied  by  a  family  or  person  as  a 
place  of  residence.  Having  been  designed 
for  and  used  as  a  dwelling  house,  it  remaina 
a  dwelling  house,  though  temporarily  im- 
occupled,  until  converted  to  some  other  use. 

The  several  sections  of  the  statute,  supra, 
were  designed  to  enlarge  the  powers  of  the 
courts  In  bringing  to  punishment  all  house- 
breakers, no  matter  what  the  character  of 
the  house,  or  whether  the  crime  be  commit- 
ted In  the  daytime  or  at  night  whereas  at 
the  common  law  this  class  of  offenders  could 
be  convicted  only  of  larceny  or  biu-glary; 
the  latter  crime   being  "the  brewing  and 

Digitized  by  LjOOQIC 


112 


88  SOUTHWESTERN  REPORTEB. 


(Ky. 


entering  the  dwelling  house  of  another  In 
the  nighttime  with  the  Intent  to  commit  a 
felony  therein,  whether  the  felony  be  actual- 
ly committed  or  not"  Bouvler*B  Law  Dic- 
tionary, 227.  In  this  state  burglary  Is 
still  a  crime,  and  punishable  as  such  accord- 
ing to  the  provisions  of  the  common  law; 
but  the  sections  of  the  statute  against  house- 
breaking abrogate  In  large  measure  the  tech- 
nical rules  of  the  common  law,  which  pnn- 
ished  housebreaking  only  when  committed 
at  night  and  by  breaking  and  entering  a 
dwelling  house  or  church.  Tlierefore,  under 
section  1162,  Ky.  St  1903,  It  Is  made  a  crime 
tor  one,  In  the  daytime  or  at  night  to  break 
and  enter  a  dwelling  house  and  feloniously 
take  therefrom  property  of  value,  although 
such  house  may  be  temporarily  vacant  at  the 
time,  or,  If  occupied,  "the  owner  or  person  may 
not  be  there."  As  before  stated  In  comment- 
ing upon  the  evidence,  the  house  which  appel- 
lee broke  and  entered  was  erected  for  and  de- 
signed as  {I  dwelling  house  and  has  never 
been  converted  to  any  other  use.  It  cannot 
be  said  to  belong  to  any  other  class  of  bouses 
or  buildings  mentioned  In  the  statute  In  con- 
nection with  the  crime  of  housebreaking.  It 
was  actually  occupied  by  the  Oates  family  as 
a  place  of  residence  down  to  within  a  day  of 
the  time  It  was  forcibly  broken  and  entered. 
Indeed,  the  elder  Oates  had  not  surrendered 
the  keys  to  the  owner,  and  his  son,  whether 
an  actual  occupant  of  the  house  at  the  time 
of  the  commission  of  the  crime  or  not  had 
never  Intentionally  vacated  It,  but  bad  left 
his  trunk  and  p^sonal  effects  in  a  room 
thereof  for  the  purpose  of  retaining  It  as 
a  place  of  abode  until  after  the  holding  of 
the  primary  election. 

As  in  our  opinion  the  house  in  question 
was,  at  the  time  of  the  commission  of  the 
crime  with  which  appellee  Is  charged,  a 
dwelling  house  In  the  meaning  of  the  statute, 
and  there  was  some  evidence  conducing  to 
establish  bis  guilt  the  court  erred  In  giving 
the  peremptory  instruction.  Wherefore  these 
conclusions  are  certified  to  the  circuit  court 
as  the  law  of  the  case. 


MILLS  et  al.  v.  STILLWBLL. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  190S.) 

1.  CONTBAOrS— AOTIONB— PABTIES. 

One  in  whose  name  a  contract  was  made 
may  sue  on  it  though  it  was  made  for  tbe  bene- 
fit of  another. 

USA.  Note. — For  easea  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  M  1991-1097.] 

2.  Loos  AND   LOOGINO  — SAUE   OV   STARDIRO 

TiiiBEB— CoRornoRS  AS  TO  Irsfectior  and 

Payment. 
A  contract  of  sale  to  S.  of  standing  timber, 
to  be  cat  and  paid  for  by  measnrement  S.  agree- 
ing that  if  it  is  not  measured  and  inspected 
right  and  if  he  does  not  fumiah  a  man  who  will 
fairly  comply  with  the  contract,  the  sellers  may 
resell,  and  it  being  also  provided  that  the  lum- 
ber is  to  be  measured  and  inspected  and  settled 
for  by  the  H.  Co.,  cannot  be  avoided  by  the 


sellers  becanse  the  H.  Co.  cannot  Inspect  the 
lumber  and  famish  the  money  to  pay  for  It; 
It  bein^  enough  that  S.  offers  to  have  the  lumber 
fairly  mspected  and  measured,  and  to  pay  for 
the  lumber. 

Appeal  from  Circuit  Court  Marlon  County. 

"Not  to  be  offlclally  reported." 

Action  by  John  A.  StUlwell  against  J.  D. 
Mills  and  others  for  breach  of  contract 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Hugh  P.  Cooper,  for  appellantsi  H.  W. 
Rives,  for  appellee. 

O'REAR,  J.  Appellant  Mills  owned  a  tract 
of  timber  lanfi  in  Marlon  county.  Sweets 
&  Mattlngly  owned  and  operated  a  portable 
sawmill  In  that  neighborhood.  Appellee, 
StUlwell,  was  a  lumber  buyer  and  tnder. 
StlUweU  traded  with  Mills  for  all  the  oak, 
poplar,  and  chestnut  timber  on  the  tract  of 
land  at  certain  prices,  and  with  Sweets  & 
Mattlngly  to  saw  it  The  agreements  among 
the  parties  were  finally  reduced  to  writing  in 
two  contracts,  one  between  Mills  and  Sweets 
&  Mattlngly,  whereby  it  appears  that  Mills 
sold  the  lumber  to  them  at  one-fourth  of  the 
contract  price  aI>ove  referred  to.  Then  they 
contracted  it  to  appellee,  Stillwell,  at  the 
first-named  prices.  The  arrangement  thus 
evidenced  was  that  Mills  got  one-fourth  of  the 
price  to  I>e  paid  by  Stilwell  for  the  lumber, 
and  Sweets  &  Mattlngly  got  the  remaining 
three-fourths  for  sawing  and  delivering  It  at 
the  railroad  station.  The  papers  themselves 
read  as  follows: 

"This  contract  made  and  entered  into 
between  J.  D.  Mills  of  the  first  part  and 
Sweets  &  Mattlngly  of  the  second  part:  The 
party  of  the  second  part  agree  that  they  will 
saw  a  certain  boundary  of  timber  lying  near 
Mt  Washington  church,  giving  him  one-fourth 
of  the  money  the  lumber  brings  on  the  rail- 
road. Second  party  agrees  to  saw  all  mer- 
chantable timber,  and  will  commence  about 
September  Ist,  1902.  Second  party  agrees 
to  cut  luml>er  to  best  advantage  for  sale. 
This  July  8th.  1902." 

"[Signed]  Sweets  &  MatUngly. 

"J.  D.  Mills." 

"We  have  this  July  8th,  1902,  sold  and 
contracted  the  following  lumber  to  John  A. 
Stillwell  of  Buffalo,  Ky.,  at  the  following 
prices: 


Oak 

..1  &  2... 

...18    ...CIO... 
...20    ...    13... 

...      6 

Poplar. . . 

...1  &  2... 

..  .O  7 

Chestnut. 

...1  &  2... 

...18C...    10... 

...O  6 

"Said  Stillwell  agrees  that  If  the  lumber 
is  not  measured  and  Inspected  right,  we  have 
a  right  at  any  time  to  sell  to  any  other  com- 
pany if  Stillwell  does  not  give  us  a  man  that 
will  give  us  a  fair  compliance  with  contract 
All  the  above  lumber  Is  to  be  measured  and 
inspected  and  settled  for  by  the  Harold  R. 
Stone  Co.,  of  Chicago,  m. 

"[Signed]    Sweets  &  Mattlngly. 

"John  A./flttllwrii  iBuyer.- 
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It  was  contNided  by  Mills  and  Sweets 
ft  Mattlngty  that  Stlllwell  was  In  fact  buy- 
ing for  the  Harold  R.  Stone  Lumber  Com- 
pany of  Chicago,  and  that,  as  that  company 
was  reported  to  have  become  Insolvent  and 
unable  to  comply  with  the  contract,  they 
were  at  liberty  to  sell  the  lumber  elsewhere, 
Thlch  they  did  at  an  advanced  price  over 
that  contracted  to  be  paid  by  Stlllwell.  Ap- 
pellee offered  in  due  season  to  take  the  lum- 
ber, to  have  It  satisfactorily  Inspected  and 
measured,  and  to  pay  for  It  the  agreed  prices. 
Appellants  refused  to  let  it  be  inspected  or 
measured  for  appellee.  In  fact,  they  wholly 
repudiated  his  contract.  Appellee  had,  in 
tbe  meantime,  contracted  the  lumber  to  Leb- 
anon dealers  at  a  profit  upon  his  purchase 
price.  This  suit  was  to  recover  his  damages 
for  the  breach  of  the  contract  The  circuit 
court  awarded  appellee  as  damages  the  dif- 
ference between  his  contract  price  and  -the 
market  value  of  the  lumber  at  the  time  and 
place  it  was  contracted  to  be  delivered. 
Tbis  appeal  presents  these  questions  of  law 
for  dedalon : 

It  Is  asserted  that  appellee  had  no  interest 
In  the  contract,  and  that  the  Harold  R.  Stone 
Lnmber  Company  was  alone  entitled  to  claim 
Its  enforcement  IMdence  tending  to  show 
ttiat  appellee  had  represented  himself  as 
trading  for  the  Harold  R.  Stone  Lumber  Com- 
pany was  introduced.  But  we  are  of  opin- 
ion that  the  contract  must  epeak  for  itwlf  on 
this  point  The  two  papers  are  to  be  read 
together  as  evidencing  tbe  entire  agreement. 
It  thus  purports  to  t>e  between  appellee  and 
appellantB.  The  clause  referring  tQ  the 
Harold  R.  Stone  Lumber  Company  had  to  do 
alone  with  the  security  of  the  payments  and 
tbe  nature  of  the  inspection.  So  long  as  ap- 
pellee offered  to  have  the  lumber  fairly,  in- 
spected and  measured,  in  a  manner  accepta- 
ble to  appellants,  it  was  not  material  wheth- 
er the  Stone  Lnmber  Company  Inspected 
It  or  not  If  the  suit  had  been  to  hold  the 
Harold  E.  Stone  Lumber  Company  as  an  un- 
disclosed principal,  the  fact  would  have  been 
pertinent  and  permissible  to  be  shown.  But 
that  is  not  this  case.  Here  the  person  in 
whose  name  tbe  contract  was  made  sues  upon 
it  for  himself.  This  he  may  do,  even  though 
it  may  have  been  for  the  benefit  of  another, 
av.  Code  Piac  f  21. 

As  to  tbe  measurement  and  inspection,  the 
contract  in  terms  provides  for  others  to  do 
tbis  work  in  certain  events.  It  is  the  same  as 
if  John  Doe  bad  been  named  in  the  contract 
to  do  the  inspecting  and  measuring,  but  had 
died  or  had  refused  to  do  it  Notwithstand- 
ing, the  contract  wonld  have  been  binding 
upon  all  parties  to  It. 

Wbat  has  been  said  concerning  the  inspec- 
tion and  measurement  is  also  true  of  the 
payments.  Tbe  money  was  the  considera- 
tion, and  it  could  not  have  been  at  all  materi- 
al to  appellants  whether  appellee  got  the 
OHney  fh>m  the  Harold  R.  Stone  Lumber 
Company  or  paid  his  money  got  from  other 
■oarcea. 

The  Judgment  is  afiOrmed. 
88  S.W.— 8 


CLEMONS'  ADM'X  et  aL  T.  COMBS  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1905.) 

BjXecution — Sai,e — Redemption  —  Tendek — • 
StrmciEWCT. 

Land  was  sold  to  pay  debts  for  less  than 
two-thirds  of  the  valnation.  A  tender  for  the 
redemption  of  the  land  was  made  by  a  third 
person  on  behalf  of  the  owners,  which  the  pur- 
chaser refused,  and  the  money  was  deposited 
with  the  clerk,  who  also  tendered  it  £k>th 
tenders  were  made  before  the  expiration  of  a 
year  after  the  sale.  The  purchaser  did  not  re- 
fuse the  tender  on  the  ground  that  it  was  made 
by  a  stranger,  an4  there  were  enough  facts 
known  to  put  him  on  inquiry,  had  he  desired  to 
know  who  made  the  tender.  The  purchaser  said 
nothing  about  any  asBigument  of  his  right,  and, 
had  he  done  so,  there  would  have  been  time  to 
have  tendered  the  assignee  the  sum  due  before 
the  expiration  of  the  year.  Held,  that  the 
owners  complied  with  Ky.  St  1903,  S  1684, 
authorizing  the  redemption  of  land  sold  for 
less  than  two-thirds  oi  the  valuation,  on  the 
payment  or  tender  to  the  purchaser,  before  the 
expiration  of  a  year  from  the  sale,  of  the  pur- 
chase money  and  interest 

Appeal  from  Circuit  Court  Breathitt 
County. 

"Not  to  be  ofllclally  reported" 

Action  by  William  Combs  against  Moses 
demons'  administratrix  and  others.  From 
a  judgment  denying  defendants  tbe  right  to 
redeem  land  of  the  intestate,  sold  pursuant 
to  order  of  the  court  to  John  B.  Patrick 
and  by  him  conveyed  to  F.  W.  Fletcher,  and 
awarding  a  deed  to  F.  W.  Fletcher,  certain 
defendants  appeal    Reversed. 

O.  W.  Fleenor,  for  appellants.  J.  J.  0. 
Bach,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
by  William  M.  Combs,  as  a  creditor  of 
Moses  Clemens,  deceased,  against  bis  widow, 
who  had  qualified  as  administratrix,  and 
his  children,  for  the  purpose  of  settling  his 
estate,  and  for  the  sale  of  so  much  of  the 
real  property  as  was  necessary  (in  default 
of  personalty)  to  discharge  tbe  indebtedness. 
The '  case  was  referred  to  tbe  commissioner 
for  the  purpose  of  auditing  the  accounts  of 
the  administratrix,  proving  claims  against 
the  estate,  and  ascertaining  whether  or  not 
it  would  be  necessary  to  sell  the  real  proper- 
ty to  pay  the  Indebtedness.  On  the  15th 
day  of  June,  1902,  a  Judgment  was  entered, 
among  other  things  ascertaining  the  real 
property  belonging  to  the  decedent's  estate 
and  ordering  it  sold.  On  tbe  25th  day  of 
August  1902,  an  appraisement  was  had,  as- 
certaining the  value  of  the  property  at  $2 
per  acre,  and  on  the  same  day  It  was  sold  by 
the  commissioner  appointed  for  that  purpose, 
and  purchased  by  John  B.  Patrick  for 
$197.43.  There  were  more  than  600  acres 
of  land  belonging  to  the  decedent's  estate 
embraced  in  tbe  sale,  which,  at  tbe  appraised 
value  of  $2  per  acre,  amounted  to  over  $1,000. 
On  the  Ist  day  of  July,  1903.  the  defend- 
ants, who  are  tbe  widow  and  children  of  de- 
cedent tendered  (as  they  claim)  to  the  pur- 
chaser his  purchase  money,  with  10  per  cent 
interest  per  annum  thereon,  for  the  purpose 
of  redeeming  it  under  section  1684,  Ky.  St 
1903.    This  he  refused  to  accept  whereupon 
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they  deposited  the  money  with  the  clerk  of 
the  court  In  which  the  action  was  depending, 
and  afterwards  filed  an  amended  petition  Bet- 
ting np  the  tender,  and  the  fact  that  the  re- 
demption money  was  still  in  the  hands  of  the 
clerk,  subject  to  the  order  of  the  purchaser, 
and  praying  for  all  proper  relief-  To  this 
amended  answer  Patrick  filed  a  reply,  deny- 
ing all  of  its  allegations.  Upon  the  issues 
thus  formed  evidence  was  introduced,  and 
upon  the  trial  the  chancellor  held  that  the 
parties  had  no  right  to  redeem,  and  awarded 
a  deed  to  F.  W.  Fletcher,  John  E.  Patrick's 
assignee,  from  which  Judgment  the  defend- 
ants have  appealed. 

There  can  be  no  doubt  that,  as  a  matter 
of  fact,  within  one  year  next  after  the  sale 
to  Patrick,  to  wit,  on  July  1,  1903,  the  pur- 
chase money,  with  10  per  cent,  interest 
thereon,  was  tendered  him.  The  money  so 
tendered  was  furnished  hj  S.  L.  Stacy, 
whose  son  had  married  a  daughter  of  the 
decedent,  Moses  Clemons.  S.  L.  Stacy  was 
also  a  claimant  of  a  part  of  the  land  in  ques- 
tion, but  says  he  made  the  tender  in  the 
Interest  of  the  heirs  of  Moses  Clemons.  The 
money  was  actually  tendered  by  A.  L  Ha- 
gins,  the  clerk  of  the  court  in  which  the  ac- 
tion was  depending,  who  testified  that  he 
had  offered  to  Patrick,  for  Stacy,  the  sum  of 
$225.42.  The  offlcial  receipt  of  Haglns,  as 
clerk,  shows  that  he  received  the  money 
on  the  Ist  day  of  July,  1903.  As  we  under- 
stand it,  Patrick  does  not  deny  the  tender 
as  made  to  him  by  Hagins;  but  he  did 
not  then,  nor  does  be  now,  recognize  Stacy's 
right  to  redeem.  He  seemed  to  regard  the 
latter  as  an  outsider,  or  Interloper.  He  ad- 
mits that  Haglns  offered  to  pay  him  the 
money,  and  that  be  refused  to  acc^t  it,  al- 
though he  says  he  did  not  actually  see  the 
money.  On  cross-examination  he  says: 
"No  one  for  Clemons'  heirs  tendered  or  offer- 
ed to  redeem  this  land  from  me  for  Moees 
Clemons'  heirs.  A.  L.  Haglns  told  me  on 
one  occasion  that  he  bad  the  money  left 
with  him  by  S.  L.  Stacy  to  pay  off  my  bid. 
I  did  not  see  the  money,  and  I  did  not  ac- 
cept it  At  that  time  I  had  transferred  my 
bid  to  Fletcher.  That  was,  as  I  remember, 
within  a  year  from  the  date  of  sale.  I  did 
not  sell  it  for  any  profit,  only  got  the  amount 
of  my  bid  and  interest"  The  witness  did 
not  pretend  that  he  told  Haglns,  at  the 
time  be  offered  him  the  money,  that  be  had 
transferred  his  bid  to  Fletcher,  and  there 
was  nothing  in  the  record  to  show  any  as- 
signment to  tbe  latter.  There  was  plenty 
of  time  to  have  tendered  the  money  to 
Fletcher,  If  the  Interested  parties  had  been 
acquainted  with  the  fact  that  Patrick's  bid 
had  been  assigned  to  him.  But  we  do  oot 
think  the  assignment  changed  the  attitude 
of  the  parties,  so  far  as  the  right  to  redeem 
the  land  is  concerned.  Here  was  $1,000 
worth  of  land  purchased  for  the  sum  of 
$197.  The  statute  gave  tbe  owner  the  right 
to  redeem   within  a  year,  by  payment  ot 


the  purchase  money  and  10  per  cent  inter- 
est   It   was   immaterial   to   tbe  purchaser 
who   furnished   the  money   with  which  to 
make  the  tender.    All  that  he  was  concern- 
ed in  was  that  he  should  get  his  mon^  back, 
with  the  statutory  interest    Of  course,  we 
do  not  mean  to  hold  that  a  stranger   may 
redeem  land  sold  at  Judicial  sale  tn  his  own 
interest  and  it  may  be  that  Haglns  did  not 
make  it  as  clear  as  he  might  have  done  that 
the  tender  of  the  money  was  for  the  heirs 
of  the  decedent:   but  the  purchaser  did  not 
at  that  time  base  his  refusal  to  accept  the 
tender  upon  the  ground  that  Stacy  had  no 
right  to  redeem.    Had  he  done  so,  doubtless 
Haglns  would  have  made   his  information 
more  specific  as  to  who  was  making  the  ten- 
der.   There  was  enough  to  put  Patrldc  on 
inquiry,  had  he  desired  to  know  who  was 
making  the  tender.    The  money   was    left 
with  the  clerk  for  him,  and  he  can  get  it 
whenever  be  desires.    No  injury  has  accrued 
to  him  by  the  fact  that  he  may  not  have 
known  for  certain  that  the  tender  was  made 
for  the  owners.    The  evidence  conclusively 
shows  that  it  was  made  for  them,  within 
the  time  allowed  by  the  statute,  and  that 
in  all  substantial  respects  the  requirements 
of  section  1684  were  complied  with. 

The  chancellor  erred  in  refusing  to  permit 
appellant  to  redeem  the  property,  and  In 
awarding  appellee  Fletcher  a  deed  there- 
for. The  Judgment  is  reversed,  with  direc- 
tions to  set  aside  the  order  fw  the  deed  to 
Fletcher,  and  for  such  other  proceedings 
herein  as  are  consistent  with  this  opinion. 


CAUDILL  et  at.  v.  BAXBS  et  at 
(Conrt  of  Appeals  of  Kentucky.    Oct  13,  1905.) 

1.  APFXAI.— FiNDIRO  OF  Tbiai.  Ooubt— Con- 

OLUBIVERESS. 

The  court  on  appeal  ordinarily  accords 
great  weight  to  the  findings  of  the  chancellor, 
and  where  his  findings  are  mipported  by  evi- 
dence, if  any  reliance  is  to  be  placed  on  the  wit- 
nesses of  the  prevailing  party,  the  findings  will 
not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  Ig  3970-3973.] 

2.  Advebse  Possession — Pasol  Pabtttion  — 
Conclusiveness. 

A  parol  partition  of  land,  followed  by  ad- 
verse possession  of  the  shares  by  the  respective 
parties  for  15  years,  ia  conclusive. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  ff  448,  449.] 

Appeal  from  Circuit  Court  Johnson  Count?. 

"Not  to  be  officially  reported." 

Action  by  Martin  Caudill  and  otlieTS 
against  Susan  Hayes  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Kirk  ft  Conley,  for  appellants.  W.  B. 
Vaughan,  for  appellees. 

BARKER,  J.  This  action  was  originally 
instituted  by  the  appellants  in  the  Johnson 
county  court  for  a  division  of  a  tract  of  land 
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which  had  been  conveyed  by  Isaac  Chandler 
to  his  two  danghten,  Margaret  and  Susan, 
in  1866.  Tbe  appellants  are  the  children  of 
Margaret  (now  dead),  who  intermarried 
with  Wlnaton  Gandlll  in  186a  Tbe  appel- 
lees,  Susan  Bayes  (n6e  Chandler),  her  daugh- 
ter, and  her  half-sister,  Dorcas  Chandler,  an- 
swered, admitting  tbe  conveyance  as  set  ont 
in  the  petition,  bat  alleging  that  In  1878  or 
1879  Margaret  Gandlll  (formerly  Margaret 
*  handler),  the  mother  of  appellants,  and 
Susan  Chandler  (now  Snsan  Hayes),  and 
their  latho-,  Isaac  Chandler,  entered  into  a 
parol  agreement  by  which  the  tract  of  land 
in  controversy  was  divided  between  the 
daughters,  and  an  agreed  line  then  and  there 
established  and  marked;  that  in  pursnance 
of  this  parol  agreement  Margaret  Candlll 
and  her  hoaband,  Winston  Candlll,  the  par- 
ents of  apiKllantB,  took  possession  of  that 
part  of  the  bonndary  of  land  agreed  upon  as 
tbe  portion  of  Margaret  under  the  deed  from 
her  father,  and  occupied  and  held  It  as  their 
own  up  to  the  time  of  the  death  of  Margaret 
in  1880,  and  her  children,  the  appellants,  now 
hold  and  occupy  it;  that  at  tbe  same  time 
Sunn  Bayes  took  possession  of  the  land  as- 
signed to  her  under  tbe  agreement,  and  has 
held  It  ever  since,  a  period  of  more  than  16 
years  last  past,  in  continuous  adverse  posses- 
sion, claiming  It  against  the  appellants  and 
all  the  world ;  and  pleading  and  relying  upon 
the  15-year  statute  of  limitations  as  a  bar  to 
any  rights  the  appellees  may  assert  to  the 
property.  All  of  these  affirmative  allegations 
were  pr<^>erly  placed  in  Issue  by  correspond- 
ing pleading,  and  the  Issues  thus  made  up. 
The  case  was  then  by  agreement  transferred 
to  the  equity  side  of  the  JohnscMi  drcoit  court 
Upon  tbe  trial  the  chancellor  upheld  the  parol 
agreement  of  division,  dismissed  the  petition, 
and  adjudged  tbe  lands  to  the  respective  own- 
ers as  settled  by  the  parties  in  1878  or  1879, 
and  of  this  Judgment  the  appellants  now  com- 
plain. 

There  are  but  two  questions  In  the  case. 
The  first  Is  one  of  fact  Was  the  parol 
agreement  of  dlvlstcm  made  and  the  line 
marked  and  established  In  1878  or  1879,  and 
have  the  parties  held  their  respective  shares 
in  adverse  possession  for  15  years  next  be- 
fore the  institution  of  the  action?  Tbe  sec- 
ond is  one  of  law.  Assimiing  the  agreement 
to  have  been  made  and  executed  as  alleged, 
if  it  sufficient  in  law  to  bar  appellant's  claim? 
These  in  their  order. 

A  careful  reading  of  this  record,  and  con- 
sidering the  relationship  of  tbe  parties,  con- 
Tincea  us  that  the  finding  of  tbe  chancellor 
on  the  question  of  fact  Is  sustained  by  tbe 
evidence.  This  court  ordinarily  accords 
great  weight  to  the  finding  of  the  chancellor 
on  the  facts,  and  this  Is  a  case  in  which  we 
are  disposed  to  lean  upon  his  Judgment  with 
creat  confidence.  It  is  Impossible,  if  any  re- 
liance Is  to  be  placed  in  tbe  witnesses  for  the 
appellees,  to  doubt  that  the  division  was 


made  and  the-  line  established  as  they  claim ; 
and  without  going  further  into  the  details  of 
the  evidence,  which  is  volumlnons,  we  reiter- 
ate what  we  have  already  said,  that  In  our 
opinion  the  Judgment  of  the  trial  court  as  to 
the  facts  is  in  accord  with  the  weight  of  the 
evidence. 

This  being  true,  was  tbe  parol  agreement 
valid  in  law?  In  the  case  of  Slone  v.  Orid^-, 
44  S.  W.  884,  19  Ky.  Law  Rep.  1698,  this 
court,  in  upholding  such  an  agreement  as  we 
have  here,  said:  "And  whilst  It  Is  a  well- 
settled  principle,  tmder  repeated  adjudica- 
tions of  this  court,  that  a  verbal  division  of 
land  is  Invalid  under  tbe  statutes  of  fraud, 
and  Invests  tbe  purchaser  with  no  title  what- 
ever, this  court  has  never  held  that  a  parol 
partition  of  land  by  the  Joint  owners  thereof, 
which  is  followed  by  15  years  of  continuous, 
adverse,  and  exclusive  possession  by  each  of 
their  respective  shares  In  severalty,  will  not 
operate  as  a  bar  to  the  claim  of  either  upon 
the  other  for  tbe  share  so  occupied,  or  is  not 
sufficient  to  enable  the  one  to  maintain  an 
action  In  his  own  name  to  recover  the  posses- 
sion of  It,  if  illegally  deprived  thereof."  Au- 
thorities omitted.  In  the  case  of  Campbell  v. 
Campbell,  64  S.  W.  458,  23  Ky.  Law  Rep. 
869,  the  principle  Is  thus  stated :  "This  court 
has  from  a  very  early  date,  and  repeatedly, 
held  that  a  parol  agreement  between  adjoin- 
ing owners,  fixing  the  dividing  line  between 
their  lands,  was  valid  when  executed,  and 
would  be  upheld."  Citing  authorities.  In 
Frazier  v.  Mineral  Development  Ga,  86  B. 
W.  983,  27  Ky.  Law  R^.  816,  speaking 
through  Judge  Settle,  we  said:  "It  has  long 
been  the  settled  policy  of  the  courts  of  this 
state  to  approve  and  uphold  such  agreements 
as  tending  to  discourage  controversies  be- 
tween neighboring  landowners  and  prevent 
litigation."  In  Jamison  v.  Petit,  6  Bush, 
670:  "The  alleged  oral  agreement  fixing  a 
dividing  line  between  the  adjoining  lands  of 
the  antagonist  parties,  not  being  within  the 
statute  of  frauds  and  perjuries,  was  specific- 
ally enforceable  in  equity."  And  in  Origsby 
T.  Combs,  21  S.  W.  37,  14  Ky.  Law  Rep.  662, 
an  oral  agreement  between  adjoining  land- 
owners, fixing  the  top  or  ridge  of  the  moun- 
tain between  Lot  and  Second  creeks  as  tbe 
line  dividing  their  lands,  was  enforced  in  an 
equitable  action  brought  by  the  grantee  of 
one  against  the  grantee  of  the  other  to  es- 
tablish it  In  the  opinion  It  is  said:  "The 
questions  presented  on  this  appeal  are: 
First,  as  a  matter  of  fact  was  there  an  agree- 
ment between  tbe  two  parties  establishing 
the  true  line?  Secondly,  as  a  matter  of  law, 
can  such  an  agreement,  admittedly  not  re- 
duced to  writing,  be  upheld  as  not  being  with- 
in the  statute  of  frauds?"  The  court  then 
answered  both  in  the  affirmative.  See,  also, 
Creech  v.  Abner,  60  S.  W.  68,  20  Ky.  Law 
Rep.  1818,  and  Brothers  v.  Porter,  6  B.  Mon. 
112. 

Tbe  Judgment  la  affirmed. 
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AYBB    *    LORD    TIB    CO.  •  T.    EBOWN, 
Sheriff. 

(Gonrt   of  Appeals    of    Kentucky.    Oct.    17, 
1905.) 

1.  Taxation — AssESSMKirr  —  Descbiftioit  or 
Pkopebtt. 

An  assessment  of  property  nnder  the  head 
of  "miscellany,"  even  if  improper,,  does  not  in- 
validate it;  the  owner  onderstandinK  exactly 
what  was  listed. 

[Ed.  Note. — ^For  cases  fai  point,  see  toL  46, 
Cent  Dig.  Taxation,  |  711.] 

2.  Same  —  Pebsonal   Fbopebtt   or   FoBEiair 

CORPORAHOK'. 

Personal  property  of  a  foreign  corporation 
ia  taxable  under  Ky.  St.  1003,  f  4020,  provid- 
ing that  all  personal  estate  wfthin  the  state 
shall  be  subject  to  taxation. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  4S, 
Cent  Dig.  Taxation.  Sf  281.  2^] 

Appeal  from  Circuit  Court,  Oblo  Ooonty. 

"Not  to  be  officially  reported." 

Suit  by  the  Ayer  &  Lord  Tie  Company 
against  C.  P.  Keown,  BherilE.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

C.  C.  Orassbam  and  O.  B.  Likens,  tar  ap- 
pellant W.  H.  Barnes  and  Olenn  ft  Bingo, 
for  appellee. 

HOBSON,  a  J.    Tfae  Ayer. ft  Lord  Tie 

Company  Is  an  Illinois  corixiratlon  with  its 
chief  office  in  the  city  of  Chicago.  It  par- 
chased  a  considerable  quantity  of  railroad 
cross-ties,  and  had  them  hanled  to  different 
shipping  points  in  Ohio  county,  where  they 
were  awaiting  shipment  on  September  15, 
1002.  The  company  did  not  list  any  of  this 
personalty  in  Ohio  county  for  taxation,  and 
when  the  board  of  supervisors  met  In  Jan- 
uary, 1003,  it  listed  nnder  the  head  of  "Mis- 
cellany" $10,000  worth  of  property  as  be- 
longing to  the  company  In  Oblo  county.  The 
kind  and  character  of  the  property  was  not 
designated.  This  list  was  placed  on  the 
sheriff's  books,  the  state  revenue  and  county 
levy  thereon  amounted  to  |100,  and  the  com- 
pany filed  this  suit  to  enjoin  the  sheriff 
from  collecting  the  tax.  The  circuit  court 
dismissed  the  petition,  and  it  appeals. 

The  assessment  of  the  property  under  the 
head  of  "Miscellany"  did  not  prejudice  the 
appellant,  as  it  was  understood  exactly  what 
was  listed,  and  the  want  of  a  more  particular 
description  did  not  mislead  It  The  statute, 
after  enumerating  a  great  variety  of  proper- 
ty, with  blanks  for  the  insertion  of  the  value 
of  each  class,  has  a  beading  "Miscellany." 
Whether  the  ties  should  have  been  put  under 
the  bead  "Miscellany,"  or  under  the  next 
succeeding  item,  "Value  of  all  property  not 
mentioned  above,"  we  need  not  determine; 
Notice  was  given  the  company  of  the  propos- 
ed assessment,  a  hearing  was  bad  before  tfae 
board  of  supervisors,  and  the  mere  place  on 
the  list  at  which  the  property  was  set  down 
affected  no  substantial  right  of  the  company. 

The  chief  qaestlon  raised  on  tfae  appeal  1b 


that  the  cross-ties  were  not  subject  to  assess- 
ment for  taxation  In  Kentucky,  as  tfaey  were 
tfae  personal  property  of  a  foreign  corpora- 
tloo.  TUB  qneeticn  was  fully  omsidered 
In  tfae  recoit  case  of  Johnson  v.  Bradley 
Watklns  Tie  Company,  85  S.  W.  726,  27  Ky. 
Law  Rep.  540,  and  In  that  case  It  was  held 
that  under  section  4020,  Ky.  St  1903,  such 
property  Is  taxable  In  this  stata  Since  that 
opinion  was  rendered  the  question  was  rear- 
gued upon  the  bearing  of  this  case,  but  upon 
a  reconsideration  the  whole  court  sees  no 
reason  for  departing  from  tfae  conclusion  we 
then  reacfaed.  Personal  property  of  a  non- 
resident in  this  state  enjoys  the  protection 
of  the  laws  of  tfae  state.  It  Is  secured  to  tfae 
owner  by  these  laws  and  the  police  regula- 
tions which  tfae  state  maintains  at  the  pub- 
lic exi)ense.  Tfae  Legislature,  by  tfae  statute 
referred  to,  clearly  indicated  a  purpose  to  de- 
part from  Its  previous  policy  and  to  make 
sucfa  properly  contribute  to  tfae  support  of 
tfae  police  regulations  which  It  enjoyib 
Judgment  affirmed. 

OANTRILU  J.,  absent 


CITY  OF  COVINGTON  r,  PULLMAN  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1905.) 

1.  Coif MXBCK  —  REGUtATIOir  —  TAXATION     — 

Sleepino  Cabs. 

Under  Ky.  St  1003,  {  S174,  authorizing  a 
city  to  make  an  annual  assessment  of  all  per- 
sonal property  within  the  corporate  limits  sub- 
ject to  taxation  for  state  purposes,  and  section 
4020,  providing  that  all  personal  estate  within 
the  state  shall  be  subject  to  taxation,  unless  ex- 
empted, a  cit^  may  impose  a  tax  on  sleeping 
cars  of  a  foreign  corporation  engaged  In  inter- 
state commerce  to  the  extent  of  the  value  of  the 
average  number  of  cars  daily  placed  in  railroad 
yards  in  the  city  for  the  purpose  of  preparing 
them  for  train  service. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Coit  Dig.  Commerce,  {  130.] 

2.  Taxation  —  Restbaintno    Coi.i.EC!noN  — 

GOUNTEKCIAIlf POWKB     OF     COUBT     TO      RB- 

QuiBB  Payment  of  Taxes.  _ 

A  taxpayer,  seeking  to  oijoin  the  collection 
of  a  tax,  may  be  required  by  the  court,  undfr 
the  prayer  of  the  counterclaim  of  the  munici- 
pality imposing  the  tax,  to  pay  tlie  tax  into 
court. 

Appeal  from  Circuit  Court  Kenton  County. 

"To  be  officially  reported." 

Action  by  tfae  Pullman  Company  against  \ 
the  dty  of  Covington.    From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Hall  ft  McLean  and  F.  J.  Hanlon,  for  ap- 
pellant Martin  W.  Durrett  J.  H.  Hazel- 
rlgg,  N.  W.  Gore,  Speed  GufCy,  and  B.  L« 
Greene,  for  appellee. 

HOBSON,  O.  J.  Tfae  Pullman  Company, 
wfaich  Is  an  Illinois  corporation,  wltfa  it^ 
faome  office  In  Cfalcago,  brought  this  suit  td 
enjoin  tfae  city  of  CovlngUm  from  collectingi 
a  tax  amounting  to  |810  upon  tfaree  sleeplnil 
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can,  aneaaed  for  mnnldpal  taxation  as  of 
September  15,  1902,  at  a  valuation  of  $46,000 ; 
It  being  alleged  by  the  company  that  the  cars 
were  employed  for  the  purpose  of  transport- 
ing passengers  over  the  Chesapeake  &  Ohio 
Railroad  lines  to  and  from  the  dty  of  Gin- 
dnnatl,  Ohio,  through  the  city  of  C!ovlngton, 
to  and  from  points  In  the  state  of  Kentucky 
ud  outside  of  the  state.  The  city  by  its 
answer  alleged  that  the  cars  In  question  were 
on  September  15, 1902,  located  In  the  yards  of 
tlie  Chesapeake  &  Ohio  Railroad  Company, 
In  Covington,  for  the  purpose  of  being  clean- 
ed and  repaired  and  made  ready  for  train 
service ;  that  they  were  a  part  of  the  trains 
regnlarly  employed  In  passenger  service  be- 
tween Cincinnati  and  ix>lnts  east,  making 
regular  trips,  and  that  after  each  trip  they 
were  placed  in  the  yard,  cleaned  and  repair- 
ed; that  for  years  past  there  had  been  a 
dally  average  of  three  cars  located  In  the 
rards,  and  that  these  cars  had  a  situs  In  the 
city  of  Covington  for  city  taxation.  The 
answer  was  made  a  counterclaim.  The  plain- 
tiff demurred  to  the  answer  and  counter- 
claim. Th«  demurrer  was  sustained,  and, 
tbe  dty  declining  to  plead  further.  Judgment 
was  entered  as  prayed  In  the  petition. 

While  the  personal  property  of  a  resident 
of  this  state  must  be  given  In  for  taxation 
by  the  owner  In  the  county  of  his  residence, 
the  personal  property  of  a  nonresident  of  the 
state  must  be  assessed  In  the  county  where 
it  Is  sitnated — where  It  has  a  situs  In  tbe  state. 
Johnson  ▼.  Bradley-Watklns  Tie  Company, 
85  S.  W.  726.  27  Ky.  Law  Rep.  640;  Ayer  ft 
Lord  Tie  Company  v.  Keown  (this  day  de- 
cided) 88  S.  W.  118.  The  charter  of  the  dty 
of  Covington  authorizes  the  dty  to  tax  all 
real  and  personal  property  within  the  cor- 
porate limits  of  the  dty  which  is  subject  to 
taxation  for  state  purposes.  Ky.  St  1908, 
i  3174.  Since  povonal  property  belonging 
to  a  nonresident  having  a  situs  In  this  state 
may  be  taxed  for  state  purposes  in  the  county 
where  It  is  situated,  under  section  4020,  Ky. 
8t  1903,  as  was  held  In  tbe  cases  above  dted. 
It  follows  that  the  cars  In  question  may  be 
taxed  by  the  dty  of  Covington  if  they  have 
a  situs  within  the  dty.  Tbe  taxation  of 
cars  used  on  railroads  and  moving  continu- 
ally from  point  to  point  is  a  subject  of  no 
little  dUBcnlty.  No  three  particular  cars 
have  a  permanent  situs  In  the  city  of  Coving- 
ton :  but  there  are  all  the  time  In  the  yards 
there  three  cars,  which  are  being  made  ready 
to  go  out  on  thdr  trips.  This  property  en- 
Joys  tbe  protection  of  the  munldpal  govern- 
ment and  should  Justly  contribute  to  its  main- 
tenance. It  would  be  manifestly  unjust  to 
tbe  company  to  tax  all  the  cars  that  go  In 
and  out  of  the  yards ;  but,  when  it  has  three 
cars  there  all  the  time,  it  Is  not  easy  to  see 
that  tbe  company  has  any  substantial  ground 
of  camplaliit  when  It  is  made  to  pay  taxes  on 


three  cars.  In  American  Refrigerator  Transit 
Company  v.  Hall,  174  U.  S.  70,  19  Sup.  Ct 
609,  43  L.  Ed.  899,  the  United  States  Su- 
preme Court  had  before  it  a  case  involving 
the  taxation  by  the  state  of  Colorado  of  cer- 
tain cars  belonging  to  an  Illinois  corporation 
which  had  no  place  of  business  tn  Colorado. 
The  cars  were  never  run  In  that  state  In  fixed 
numbers  or  at  regrular  times,  or  as  a  regular 
part  of  particular  trains;  but  the  average 
number  of  cars  in  the  state  equal  40.  The 
property  was  held  taxabla  The  court  said: 
"It  having  been  settled,  as  we  have  seen, 
that  where  a  corporation  of  one  state  brings 
Into  another  to  use  and  employ,  a  portion  of 
Its  movable  personal  property,  it  is  legitimate 
for  tbe  latter  to  Impose  upon  such  property, 
thus  used  and  employed.  Its  fair  share  of 
the  burdens  of  taxation  imposed  upon  similar 
property  used  in  like  way  by  Its  own  citizens. 
We  think  that  such  a  tax  may  be  properly 
assessed  and  colleded,  in  cases  like  the  pres- 
ent, where  the  spedflc  and  Individual  Items 
of  property  so  used  and  employed  were  not 
continuously  the  same,  but  were  constantly 
changing,  according  to  tbe  exigendes  of  the 
business,  and  that  the  tax  may  be  fixed  by  an 
appraisement  and  valuation  of  the  average 
amount  of  the  property  thus  habitually  used 
and  employed.  Nor  would  the  fact  that  such 
cars  were  employed  as  vehicles  of  transporta- 
tion in  the  Interchange  of  Interstate  commerce 
render  their  taxation  invalid."  This  opinion 
was  followed  and  approved  in  Union  Refrig- 
erator Transit  Company  v.  Lynch,  177  U.  S. 
149,  20  Sup.  Ct  631,  44  L.  Ed.  708.  These 
opinions  are  supported  by  the  previous  de- 
cisions of  the  court  therein  dted,  and  are  con- 
clusive that  the  property  in  question  may  be 
taxed  In  Covington. 

We  cannot  see  that  It  Is  material  that  the 
state  authorizes  the  assessment  to  be  made 
by  a  local  assessor,  and  not  by  a  state  board 
of  assessment  The  assessment  is  made  by  tbe 
assessor  on  the  property  within  the  city, 
Just  as  the  assessment  would  be  made  by  a 
state  board  on  tbe  property  within  the  state. 
The  assessment  Is  made  only  on  three  cars, 
the  average  number  constantly  within  the 
dty.  Appellee's  other  cars  used  on  the  rail- 
road lines  escape  assessment  No  appor- 
tionment is  to  be  made,  as  tbe  whole  tax  is 
due  the  dty. 

The  appellee,  having  come  into  a  court  of 
equity,  seeking  to  enjoin  the  collection  of  the 
tax,  may  be  required  by  the  court  under  the 
prayer  of  the  counterclaim  to  pay  the  taxes 
Into  court  Louisville  Water  Company  v. 
Commonwealth,  89  Ky.  244,  12  S.  W.  300,  6 
Li  R.  A.  69 ;  Clark  v.  Louisville  Water  Com- 
pany, 90  Ky.  616,  14  S.  W.  502. 

Judgment  reversed,  and  cause  remanded, 
for  further  proceedings  conslst«it  herewith. 

CANTRILL,  J.,  absent 
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ALBXAMDBB  et  at.  t.  MOSS,  Judge. 
(Conrt  of  Appeals  of  Kentucky.    Oct  12.  1905.) 

1.  BlANDAXUa— OOMFKLUNQ   JUDIOIAI.   DKCI- 
BIOR. 

The  trial  court  is  entitled  to  a  reasonable 
time  to  consider  matters  presented  to  it  for 
decision  and  to  enter  such  decree  or  order  as 
may  reflect  its  judgment,  and  it  cannot  be 
coerced  by  mandamus  to  enter  a  Judgment  or 
order  on  motion  of  counsel  before  It  ba^  had 
sufficient  time  to  be  duly  advised  and  satisfied 
as  to  the  proper  judgment  or  order  to  be  entered. 
[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Mandamus,  {}  98,  100.] 

2.  Sake— QuxsnoNB  Corbidibed  on  Appli- 
cation— Pbivate  Motives  07  Judoe. 

So  long  aa  the  trial  judge  is  permitted  to 
sit  in  the  case  and  is  not  required  to  vacate 
the  bench  in  accordance  with  the  statute,  Uie 
court,  on  petition  for  mandamus  to  compel 
him  to  enter  judgment  in  a  cause,  will  not  con- 
sider his  private  motives,  nor  his  estimate  of 
counsel  in  the  case. 

"Not  to  be  officially  r^wrted." 

Petition  for  mandamus  by  George  H.  Alex- 
ander and  another  against  M.  J.  Moss,  judge 
of  the  Twenty-Sixth  judicial  district  Dis- 
missed. 

B.  F.  Washer,  for  plalntUTa.  Oreene  A 
Tan  Winkle,  for  respondent 

O'RBAB,  X  Harrison,  as  auditor's  agent, 
sold  cwtain  lands  in  Harlan  county,  which 
had  been  bought  in  by  the  state  for  taxes  In 
arrears  against  the  land.  W.  F.  Hall  be- 
came the  purchaser  at  the  sale.  Petitioner 
Alexander,  also  an  agent  for  the  auditor, 
deeming  the  sale  by  Harrison  to  be  void  for 
certain  designated  reasons,  advertised  the 
land  for  sale  again.  Hall  enjoined  the  sale 
In  an  action  brought  by  him  against  the  au- 
ditor and  his  agent,  Alexander,  naming  also 
M.  J.  Holt  attorney  for  Alexander,  as  a  de- 
fendant, under  an  allegation  that  he  was  act- 
ing In  the  matter  for  the  auditor's  agent 
Alexander  and  Holt  demurred  to  the  petition 
of  Hall,  which  the  trial  court  overruled. 
They  then  answered,  tendering  a  number  of 
matters  as  defense  to  show  that  Harrison's 
sale  was  void,  and  that  consequently  Hall 
took  nothing  and  acquired  no  right  by  his 
purchase.  Hall  demurred  to  this  answer, 
which  the  court  sustained.  Alexander  and 
Holt  declined  to  plead  further,  and  moved 
the  court  to  enter  judgment  "dismissing  their 
answer  and  perpetuating  the  injunction." 
The  court,  not  being  advised,  as  its  order 
runs,  took  time,  whereupon  petitioners  file 
this  suit  in  this  court,  setting  out  in  detail 
the  proceedings  In  the  Harlan  court  and  have 
prayed  that  the  writ  of  mandamus  issue 
against  the  circuit  judge  to  compel  him  to 
enter  the  order  dismissing  defendant's  an- 
swer, and  enter  judgment  upon  the  petition, 
so  that  they  might  prosecute  an  appeal  from 
it  to  this  conrt 

We  are  of  opinion  that  this  proceeding  Is 
premature  in  any  aspect  of  the  matter. 
However  cocksure  of  their  position  counsel 
in  a  suit  may  be,  it  is  due  to  the  trial  court 
that  it  have  reasonable  time  to  consider  the 


matter,  and  to  enter  such  decree  or  orders 
as  may  reflect  the  judgment  of  the  court 
The  trial  court,  the  litigants,  and  this  conrt 
are  all  entitled  to  have  the  views  and  con- 
clusion of  the  trial  jndge  in  the  patter  pre- 
sented.   It  Is  not  unusual  that  judges,  not 
feeling  that  they  are  fully  advised  of  novel 
questlonB  presented  tor  their  adjudication, 
take  time  to  consider  of  them,  to  consult 
authoritieB,  or  even  to  request  further  argu- 
ment   The  circuit  jndge  Is  not  an  automa- 
ton to  enter  orders  and  decrees,  upon  coun- 
sel's being  satisfied  of  their  correctnees  or 
otherwise.    He,   too,  must  be  satisfied.    In 
the  course  of  judicial  Investigation,  the  de- 
liberate conclusions  of  the  trial  judge,  wheth- 
er concerning  law  or  fact,  ought  to  have,  and 
do  have,  weight  In  the  final  determination  of 
the  question.    While  dispatch  of  litigation 
before  the  courts  Is  a  course  to  be  commend- 
ed, certainty  still  takes  rank  of  celerity.    It 
Is  asserted  here  that  the  judge  of  the  circuit 
court  is  actuated  in  his  course  by  his  person- 
al hostility  to  counsel  for  petitioner  Alexan- 
dmr.    The  Legislature  has  provided  a  remedy 
for  that  state  of  case.    But  it  would  be  un- 
heard of  practice  to  predicate  upon  such  a 
ground    the   constant    surveillance    by    this 
court  of  the  trial  court  in  every  interlocu- 
tory order  or  step  in  the  case.    We  must 
hold  that  in  discharging  an  of&dal  duty  a 
trial  judge's  private  motives  will  not  be  look- 
ed into  by  this  court,  so  long  as  he  is  permit- 
ted to  sit  In  the  case  at  alL    To  do  so  would 
open  up  a  most  unique  field  of  Investigation, 
carrying  the  Inquiry  Into  collateral  matters, 
which  no  machinery  has  j^et  been  provided  for 
conducting  In  our  courts  of  justice^    Nor  can 
It  be  of  any  Importance  what  the  trial  judge's 
estimate  of  an  attorney  In  the  case  may  be : 
for  a  review  of  this  action  Is  provided.    If 
his  conclusions  of  law  are  consonant  with 
those  of  the  appellate  tribunal.  It  is  manifest 
that  his  personal  hostility,  if  it  existed,  has 
not  Infinenced  the  result;  or.  If  his  conclu- 
sions of  fact  are  not  supported  by  the  evi- 
dence, the  same  evidence  Is  before  the  appel- 
late tribunal  for  review,  and-will  be  weighed 
by  It    Though  the  trial  judge's  conclusions 
be  accorded   some   weight   also   on   appeal, 
where  the  evidence  Is  found  to  be  equiponder- 
ant, there  is  as  much  probability  of  the  right 
being  one  way  as  to  the  other.    No  appellate 
court  has  ever,  nor  can  It  ever,  try  the  trial 
judge  to  determine  whether  his  judicial  ac- 
tion was  actuated  by  proper  motives. 

In  this  case  the  trial  judge's  action  doe» 
not  appear  to  tis  to  have  been  unreasonable. 
The  order  overruling  the  demurrer  to  the 
answer  In  Hall's  suit  was  but  an  Interlocu- 
tory order,  of  which  the  judge  may  have,  on 
further  reflection,  entertained  such  grave 
doubts  that  he  desired  an  opiMrtunlty  to 
further  Investigate  the  matter.  Intending  to 
set  it  aside.  If  convinced  then  that  It  w&s 
erroneously  entered.  At  any  rate,  his  action 
was  not  at  all  unusual — Is,  indeed,  of  con- 
stant occurrence  throughout  the  |Circalts  or 
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the  stata  To  have  hia  motlveB  Unpngned, 
and  to  be  personally  arraigned  at  the  bar  of 
another  tribunal  to  give  an  acconnt  of  him- 
self and  to  hurry  along,  is  a  thruat  at  the 
dignity  of  the  circuit  bench  and  a  practice 
that  this  court  condemns.  The  statutes  pro- 
ride  that,  if  for  good  reasons  shown  a  trial 
Jadge  cannot  properly  preside  in  a  case,  he 
may  be  required  to  vacate  the  bench  in  that 
action.  But  that  is  as  far  as  the  practice  is 
allowed  to  go.  Though  we  have  no  doubt 
that  if  the  trial  judge  unduly  delayed  taking 
any  step  In  a  case,  so  a£  to  amount  to  a 
denial  of  Justice  in  refusing  a  trial  where 
one  was  due,  the  power  rests  In  tbia  court, 
under  the  Constitution,  to  compel  action; 
not  that  this  court  could  order.  In  advance 
of  any  trial,  any  apeciflc  judgment  to  be  en- 
tered, but  the  lower  court  would  be  com- 
pelled to  proceed  with  the  case.  No  socb 
Bbowing  has  been  made  in  this  case. 

Tlie  writ  la  denied,  and  petition  dJamissed, 
vith  oosta  to  the  respondent 


flDEUTY  TRUST  CO.  ▼.  RUDTIX)FF. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1905.) 
GCABOIA.N     A.ItD     WaBD  —  ADVAN  OQCENT    BT 

GuAxniAH — RKUCEUBSxuKirr. 
Under  Ky.  St  1903,  i  2034,  providing  that 
no  disboraanents  shall  be  allowed  the  guardian 
for  maintenanoe  and  education  of  the  ward  be- 
Tood  the  inoome  of  the  estate,  except  in  certain 
eaaes,  and  tliat  the  ward's  real  estate  shall  not 
be  liable  for  any  such  disbnrsement  and  sec- 
tion 2039,  providing  that  the  court  of  chancery 
may  direct  the  sale  of  a  ward's  real  estate,  if 
necessary  for  his  proper  maintenance  and  edu- 
cation, where  the  guardian  makes  an  advance- 
ment b^ond  the  Income  of  the  ward's  real  es- 
tate for  Uie  year,  there  being  no  other  personal 
property,  which  the  chancellor  would  have 
ordered  U  applied  to  in  advance,  the  guardian  is 
entitled  to  reimbursement  from  surplus  income 
for  snbaeqnent  years. 

(Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Guardian  and  Ward,  i  129.] 

Appeal  from  Circuit  Court,  JetFeraon  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Accounting  by  the  Fidelity  Trust  Company, 
as  guardian  of  Fred  C.  RudtlofF.  From  a 
lodgment  disallowing  reimbursement  for  ad- 
rances,  tbe  trust  company  appeals.  Revers- 
ed. 

Tyler  Bamett  Bamett  &  Bamett,  and 
Frank  Hagan,  for  appellant  Cradford  & 
Kreiger,  for  appellee. 

H0B80N.  a  J.  Appellant  qualified  aa 
the  gnardlan  of  Fred  O.  Rudtloff,  an  in- 
fant IS  7«arB  of  age.  The  estate  of  the  ward 
consisted  of  four  cottages  in  the  city  of  Lou- 
isville, wbldl  rented  annually  for  $400  or 
$500.  n>e  guardian  sent  the  ward  to  the 
Kentodcy  Military  Institute  for  2^^  years 
at  a  cost  of  something  over  $1,000.  During 
thia  time  the  gnardian  Iiad  to  pay  out  for 
repairs  on  the  cottages  about  $350,  and  the 
net  income  of  the  ward,  after  paying  taxes, 


repairs,  and  the  like,  waa  something  over 
$400  less  than  his  expenses  at  the  school. 
The  guardian  advanced  the  excess,  trusting 
to  the  future  income  to  reimburse  It;  but 
when  it  settled  its  account  the  ward,  by  his 
guardian  ad  litem,  filed  exceptions  to  the 
settlement  in  this  regard,  which  the  county 
court  overruled,  but  on  appeal  to  the  circuit 
court  it  was  held  that  the  statute  is  manda- 
tory, and  tliat  the  gnardian,  having  expend- 
ed more  than  the  annual  income,  must  bear 
the  loss. 

The  statutes  as  to  the  powers  of  a  guard- 
ian, so  far  aa  material,  are  aa  follows: 

"He  may  lease  any  real  estate  of  the  ward 
till  the  ward  shall  arrive  at  full  age ;  but  no 
such  lease  shall  be  made  for  a  longer  term 
than  seven  years."  Ky.  St  1903,  {  2031. 

"A  guardian  shall  have  the  custody  of  bis 
ward,  and  the  possession,  care  and  manage- 
ment of  the  ward's  estate,  real  and  personal, 
and  out  of  the  estate  shall  provide  for  the 
necessary  and  proper  maintenance  and  edu- 
cation of  the  ward."    Ky.  St  1903,  i  2032. 

"No  disbursements  shall  be  allowed  the 
gnardian  for  the  maintenance  and  education 
of  the  ward  beyond  the  income  of  the  estate, 
except  in  the  following  cases,  unless  author- 
ized by  the  deed  or  will  under  which  the  es- 
tate is  derived:  (1)  When  the  ward  is  of 
such  tender  years  or  infirm  health  that  *he 
cannot  be  bound  out  as  an  apprentice,  or  no 
suitable  person  will  take  him  as  such. 
(2)  When  it  is  best  for  the  ward  that  the 
principal  of  bis  personal  estate  shall  be  ap- 
plied for  his  board  and  tuition,  and  the  court 
upon  settlement  of  the  accounts,  shall  deem 
such  application  to  Iiave  been  judicious  and 
properly  made.  But  neither  the  ward  nor 
his  real  estate  sball  be  liable  for  any  such 
disbursement"  Ky.  St  1003,  S  2034. 

"The  several  courts  of  chancery  shall  have 
power  to  hear  and  determine  all  matters 
between  guardian  and  ward,  require  settle- 
ments of  guardianship  accounts,  remove  a 
guardian  for  neglect  or  breach  of  trust  con* 
trol  the  custody  and  tuition  of  the  ward  and 
the  management  and  preservation  of  his  es- 
tate, and  direct  the  sale  of  any  of  bis  real 
estate,  if  necessary  to  the  prnner  mainte- 
nance and  education  of  the  ward,  or  for  the 
payment  of  his  debts."  &y.  St  1903,  {  2039. 

The  estate  of  the  ward  was  received  from 
his  father,  who  died  abortiy  before  the 
guardian  qualified.  The  trust  company 
was  also  tbe  administrator  of  his  estate, 
and  after  the  settlement  of  the  estate 
there  waa  in  effect  little  left  for  the  ward, 
except  the  four  cottages  referred  to.  The 
entire  personal  estate  was  consumed  in  the 
payment  of  debts.  At  the  time  of  his 
father's  death  the  ward  was  In  the  House  of 
Refuge,  where  he  had  been  placed  by  bis 
father.  The  guardian  took  him  out  of  the 
House  of  Refuge  and  sent  him  to  the  school 
mentioned.  Its  action  in  doing  this,  under 
all  the  proof,  was  proper.  It  was  impor- 
tant for  the  child  to  be  educated,  and  it  waa 
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also  Important  that  he  ghonld  be  shielded 
from  bad  influence  and  placed  under  such 
influences  of  home  and  association  as  he  had 
in  the  school  referred  to,  which  was  situated 
nine  miles  from  LouisTille.  If  the  cottages 
had  not  been  in  bad  r^air,  the  Income  from 
them  would  very  nearly  hare  paid  his  ex- 
penses in  school.  The  guardian  is  authorized 
by  the  statute  to  lease  the  ward's  estate  for 
a  term  not  exceeding  seven  years.  When  the 
realty  is  leased,  the  rent  in  the  hands  of  the 
guardian  is  personalty,  which  the  guardian 
has  power  to  apply  to  the  education  of  the 
ward,  using  the  principal,  if  necessary,  if  the 
court  upon  settlement  of  the  accounts  shall 
deem  such  application  to  have  been  Judicious 
and  properly  made.  The  rule  under  section 
2034  is  that  the  guardian  may  use  the  princi- 
pal, trusting  to  the  court  to  indorse  its  action; 
but  the  rule  under  section  2039  is  that  the 
chancellor  will  not  order  the  real  estate  sold 
for  an  advancement  made  by  the  guardian 
after  the  advancement  has  been  made,  but 
that  the  chancellor's  consent  must  be  obtained 
In  advance  in  order  to  subject  the  real  estate. 
Fielder  v.  Harbison,  93  Ky.  482,  20  S.  W.  508; 
Dixon  V.  Hoslck,  101  Ky.  231,  41  S.  W.  282. 
There  1b  no  effort  here  to  charge  the  real 
estate  of  the  ward.  The  only  effort  is  to  ap- 
ply the  accruing  Income,  in  so  far  as  it  is 
not  necessary  now  for  the  support  of  the 
ward,  to  repay  the  guardian  for  Its  advances. 
As  the  advances  were  such  as  the  chancellor 
would  have  ordered  made  if  applied  to  in 
advance,  we  see  no  reason  why  the  surplus 
income,  which  is  i)ersonaI  estate,  may  not 
now  be  applied  to  reimburse  the  guardian. 
There  la  nothing  in  the  statute  to  Indicate 
that  each  year's  income  must  be  kept  to  it- 
self, or  that  the  annual  expenses  must  be 
within  the  annual  income.  So  far  as  the 
statute  goes,  there  is  as  much  room  for  say- 
ing that  the  monthly  Income  must  not  be 
exceeded.  The  ward's  real  estate  cannot 
be  charged  for  the  guardian's  advances;  but, 
where  these  may  be  paid  back  out  of  the 
surplus  income  for  other  years.  It  should 
always  be  allowed  where  the  expenditure 
is  such  as  the  chancellor  would  have  directed 
if  applied  to  in  advance.  The  boy  is  shown 
now  to  be  about  17  years  of  age,  be  weighs 
150  pounds,  and  Is  capable  of  making  his 
own  living.  The  guardian  has  not  furnished 
him  any  money  since  be  left  school.  But 
the  entire  income  is  not  to  be  applied  to 
repay  the  advances  of  the  guardian,  to  the 
prejudice  of  the  necessities  of  the  ward.  In 
so  far  as  the  necessities  of  the  ward  require 
it,  the  Income  should  be  applied  for  his 
benefit,  and  only  the  surplus  income  should 
be  applied  to  pay  the  advances.  The  county 
court,  in  determining  what  should  be  done, 
should  take  into  consideration  all  the  cir- 
cumstances, and  determine  the  case  as  though 
be  had  been  applied  to  in  advance  and  had 
consented  to  the  disbursements.  If  there 
is  any  dispute  between  the  guardian  and  the 
ward,  the  county  court  may  summarily  de- 


cide the  matter  upon  application  determining 
what  the  guardian  shall  expend  for  the  ward. 
The  guardian  should  not  turn  the  boy  loose, 
but  should  look  after  him,  and  secure  for 
him,  if  practicable,  suitable  employment,  and, 
as  far  as  possible,  a  home  where  he  will 
be  free  from  bad  associations.  The  guardian 
stands  in  the  place  of  a  parent,  and  its  duties 
are  as  broad  as  the  parent's  duties  would 
be  under  such  circumstances.  The  court 
costs  of  this  proceeding  in  the  county  court, 
the  circuit  court,  and  in  this  court  will 
be  paid  by  the  guardian  out  of  the  Income 
of  the  ward's  estate  in  its  hands. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  drcnit  court  to  ap- 
prove and  confirm  the  Judgment  of  the 
county  court. 


MORGAN  T.  SOUTHERN  LUMBER  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  17, 1905.) 
Taxation— AssEssMSNT  of  Pcbsokai,  Pbof- 

KBTT— Locus. 

Logs  which  have  'been  cut  and  hanled  to 
a  stream  for  shipment  are  personal  property, 
and  must  be  assessed  to  the  taxpayer  in  the 
county  of  his  residence,  and  not  elsewhere,  not- 
withstanding the  provision  of  Ky.  St  1003,  | 
4039,  requiring  owners  of  real  or  personal 
property,  mineral  rights,  or  standing  branded 
trees  of  any  kind  on  the  lands  of  another,  or 
any  coal,  oil,  or  gas  privileges,  or  any  Interest 
therein,  in  any  county  other  than  that  in  which 
the  owner  resides,  to  file  a  descriptive  list  of 
such  property  with  the  clerk  of  the  county 
where  it  is  located. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  ${  417,  433.] 

Appeal  from  Circuit  Court,  Leslie  Ooonty. 

"Not  to  be  officially  reported." 

Suit  by  the  Southern  Lumber  Company 
against  O.  W.  Morgan.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Afllrmed. 

3.  M.  Bicknell,  A.  B.  Dixon,  and  Jno.  L. 
Dixon,  for  appellant.  W.  S.  Moberley,  for 
appellee. 

HOBSON,  0.  J.  The  Southern  Ltimber 
Company  is  a  corporation  having  its  chief 
office  and  residence  at  Valley  View,  Ky^ 
where  it  also  runs  a  sawmill.  On  the  IStti 
day  of  September,  1903,  It  bad  a  large  num- 
ber of  saw  logs,  which  it  had  bought  In  Leslie 
county,  lying  in  and  about  the  streams  of  the 
county,  branded  and  awaiting  shipment  on 
the  water  courses  when  a  tide  should  come. 
On  the  4th  of  January,  1904,  the  board  of 
supervisors  of  Leslie  county  listed  these  logs 
for  taxation  against  the  company  at  $8,000. 
The  sheriff  undertook  to  collect  the  taxes, 
amounting  to  $80,  and  the  company  filed  tbia 
suit,  enjoining  the  collection  of  the  taxes. 
The  circuit  court  on  final  hearing  suatained 
the  injunction,  and  the  sheriff  appeals. 

As  we  understand  the  record,  the  Soatbem 
Lumber  Company  Is  a  Kentudty  corporatlotk 
and  a  resident  of  the  state.  The  fact  that  It 
is  a  resident  of  the  state  is  conceded  In  the 
pleadings.    The  loga  which  had  been  cut  and 
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hauled  to  tbe  streama  for  shipment  were 
personal  property,  and  the  mle  Is  that  per- 
lonal  property  mnat  be  assessed  to  tbe  tax- 
payer In  the  county  of  bis  residence  and  Is 
not  subject  to  assessment  elsewhere.  It  Is 
Insisted,  however,  for  tbe  appellant  that  thla 
rule  was  changed  by  section  40S9,  E^.  St. 
1903,  which  Is  a  proTislon  of  the  revenue 
act  of  1S02,  and  is  aa  follows:  ''That  it 
shall  be  tbe  dnty  of  all  persons  owning  any 
real  or  personal  property,  mineral  rights 
or  standing  (branded)  trees  of  any  kind 
whatever,  on  tbe  lands  of  another  or  any 
coal  oil  or  gas  privileges,  by  lease  or  other- 
wise, or  any  Interest  therein,  in  this  state, 
other  than  in  the  county  in  which  tbe  said 
owners  reside,  or  if 'they  shonld  reside  out 
of 'the  atate,  to  list  the  property  for  taxation, 
personally,  or  by  an  authorized  agent,  in  the 
comity  where  situated,  at  the  same  time  and 
In  tbe  same  manner  as  is  now  required  by 
law  of  resident  owners;  or  to  file  a  descrip- 
tlve  llat  of  tbe  aame  between  tbe  fifteenth 
day  of  September,  and  the  fifteenth  day  of 
October  In  eadi  year,  with  tbe  county  court 
clerk  of  tbe  county  where  aaid  property  la 
located,  fixing  a  fair  cash  value  of  the  same, 
and  giving  tbe  nearest  resident  thereto,  and 
tbe  number  of  tbe  magisterial  district  In 
which  tbe  same  is  located.  Whoever  shall 
willfully  fail  or  refuse  to  comply  with  the 
provisions  of  this  act  shall  be  fined  not  ex- 
ceeding fifty  dollars,  to  be  recovered  by  an 
Indictment  in  the  county  In  which  the  same 
la  situated:  Provided,  that  no  fine  shall 
be  assessed  whea  tbe  property  is  assessed 
and  taxes  paid  by  the  owner  or  bis  agent 
That  all  actions  and  prosecutions  now  pend- 
ing, in  wblcb  Judgment  of  conviction  has  not 
been  rendered,  shall  proceed  under  the  pro- 
visions of  this  act" 

Tbe  original  act  only  required  tbe  owners 
of  land  in  another  county  to  file  a  descriptive 
list  This  act  requires  tbe  owners  not  only 
of  land,  but  all  persons  owning  any  real 
or  personal  property,  mineral  rights,  or  stand- 
ing branded  trees  of  any  kind  whatever  on 
the  lands  of  another,  or  any  coal  oil  (»  gas 
privileges,  or  any  Intwest  therein,  in  any 
county  other  than  that  In  wblcb  tbe  owner 
rraides,  to  file  a  descriptive  list  Tbe  pur- 
pose of  tbe  statute,  apparently,  is  merely  to 
add  to  the  things  of  which  a  descriptive  list 
la  to  be  filed  where  tbe  owner  resides  out  of 
tbe  county.  In  other  words,  the  statute  was 
not  Intended  to  change  the  locus  at  which 
property  la  to  be  taxed.  What  tbe  Legisla- 
ture bad  In  mind  was  to  require  descriptive 
lists  to  be  filed  of  standing  trees  and  such 
things  on  the  lands  of  another,  which,  being 
actually  a  part  of  tbe  land,  are  properly 
taxable  in  the  county  where  tbe  land  is  situ- 
ated, and  which  the  owner  of  the  land,  in 
glTlog  hla  list  would  not  give  in  for  taxatioa 
Hie  atatute  baa  nothing  In  it  to  indicate  that 
tbe  Leglalatnre  Intended  to  depart  from  tbe 
long«ettled  policy  of  aaaessing  personal  prop- 
<Tt7  against  the  owner  at  his  reaidencob    If 


the  Legislature  had  contemplated  making 
Buch  a  change,  we  cannot  presume  it  would 
have  been  expressed  In  such  words,  or  have 
been  placed  In  this  part  of  the  statute,  which 
relates,  not  to  tbe  assessment  of  property, 
but  simply  to  tbe  filing  of  a  descriptive  list 
Judgment  affirmed. 


ILLINOIS  CENT.  H.  CO.  v.  TATLOR. 
(Court  of  Appetaa  of  Kentucky.    Oct  10,  1S05.) 

1.  LiiaT^TioH   or   Actions— Damaqes  rsoif 
DiVEBTina  Watebs. 

Where  waters  of  a  stream  were  diverted  by 
defendant  by  means  of  a  culvert  and  thereafter 
the  culvert  filled  np,  throwing  the  water  over 
and  injuring  plaintiff's  lands,  limitations  ran 
against  an  action  for  tbe  injury  from  the  oc- 
currence thereof,  and  not  from  the  time  of  tbe 
diversion. 

2.  Watebh  Awn  Wateb  Cottbses— Divkbsion 
— Ikjttbixs  to  Lano— Pebbors  Liable. 

Where  defendant  diverted  waters  of  a 
stream  by  meana  of  a  culvert,  and  thereafter 
the  culvert  filled  up  with  minerals  from  a  mine, 
which  were  then  waahed  onto  plaintiff's  land, 
defendant  la  liable  for  the  Injury,  whether  or 
not  it  waa  the  owner  of  tbe  mine. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  R.  T.  Taylor,  Jr.,  against  the  Illi- 
nois Central  Railroad  Company  and  another. 
Judgment  for  plaintiff,  and  defendant  rail- 
road company  appeals.    Affirmed. 

H.  P.  Taylor  and  Trabue,  Doolan  &  Cox, 
tor  appellant    Olenn  &  Rlngo,  for  appellee^ 

HOBSON,  C.  J.  Appellee,  Taylor,  filed 
this  suit  against  the  Illinois  Central  Railroad 
Company  and  tbe  Taylor  Coal  Company.  He 
alleged  that  he  owned  a  tract  of  land  on  the 
waters  of  Beaver  Dam  creek,  in  Ohio  county ; 
that  tbe  Taylor  Coal  Company  had  cut  a  ditch 
from  its  mines,  which  had  diverted  copper- 
as, slack,  coal,  and  other  minerals  of  its 
mines  from  their  natural  course  and  caused 
them  to  flow  Into  the  waters  of  Beaver  Dam 
creek ;  and  that  lower  down  tbe  railroad  com- 
pany bad  made  a  culvert  and  built  a  dam, 
by  which  It  diverted  tbe  creek  from  its  nat- 
ural channel  and  made  It  flow  over  his  lands, 
depositing  sediment  from  the  copperas  water, 
slack,  coal,  and  other  debris  on  the  lands, 
whereby  his  land  had  been  rendered  unpro- 
ductive and  crops  destroyed  in  tbe  value  of 
12,000.  Tbe  Taylor  Coal  Company  flied  a 
demurrer  to  tbe  petition,  which  was  sustain- 
ed, and  tbe  petition  as  to  It  was  dis- 
missed. Thereupon  the  plaintiff  amended 
his  petition  and  alleged  that  the  railroad 
company  had  simply  enlarged  the  culvert 
and  dug  a  dlteh,  and  by  this  means  diverted 
the  water  from  its  natural  course  upon  his 
land,  injuring  it  as  alleged  in  bis  original 
petition.  Tbe  defendant  denied  tbe  allega- 
tions of  tbe  petition,  and  pleaded  the  five- 
year  statute  of  limitations.  Tbe  case  was 
submitted  to  a  Jury,  who  returned  a  verdict 
in  favor  of  the  plaintiff  for  $500,  and  the 
defendant  appeaU. 
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The  facts  u  ahown  by  the  eridence  for  the 
plaintiff  are  In  effect  these:  Bearer  Dam 
creek  flows  past  his  farm,  and  prevlons  to 
1897  the  waters  of  the  creek  flowed  aboat 
equally  on  both  sides  of  the  railroad.  There 
was  then  a  small  culvert  just  above  the  plain- 
tiff's land,  through  which  part  of  the  waters 
of  the  cre^  passed  and  flowed  down  the  right 
of  way  on  the  south  side  of  the  railroad,  and 
between  It  and  the  plaintiff's  land.  The 
rest  of  the  waters  of  the  creek  then  flowed 
on  the  north  side  of  the  railroad,  which  is 
about  here  upon  a  flll ;  the  flll  thus  separating 
the  waters.  In  1897  the  railroad  company 
enlarged  the  small  culvert  which  had  been 
there  for  a  number  of  years,  making  it  some 
2D  or  80  feet  wide,  and  on  the  north  side  of 
the  railroad,  below  the  culvert,  built  a  dam. 
In  this  way  all  the  water  of  the  creek  was 
turned  through  the  culvert  to  the  south  side 
of  the  railroad.  To  take  the  water  off,  the 
railroad  then  constructed  on  its  right  of  way 
on  the  south  side  of  its  roadbed  a  ditch, 
16  or  18  feet  wide  and  8  or  4  feet  deep.  As 
long  as  the  ditch  was  kept  open  the  plaintiff 
was  not  injured,  but  in  time  sediment  from 
the  copperas,  coal,  slack,  and  other  minerals 
brought  down  the  creek  from  the  mines  above 
was  allowed  to  settle  in  the  ditch,  until  at  the 
time  of  the  trial  it  was  substantially  full,  and 
the  water,  when  there  was  a  rise  In  the  creek, 
flowed  out  over  the  plalntifTs  land,  carrying 
with  it  the  copperas  and  other  minerals,  poi- 
soning the  land,  destroying  vegetation,  and 
making  the  land  unfit  for  cultivation.  The 
proof  leaves  no  doubt  that  the  plalntUTs  land 
has  been  seriously  damaged,  and  under  all  the 
evidence  the  verdict  for  $500  is  not  excessive. 
The  action,  however,  was  not  brought  within 
five  years  after  the  culvert  was  enlarged  and 
the  water  turned,  and  it  is  insisted  that  the 
action  is  barred  by  the  five-year  statute  of 
limitations :  but,  as  we  have  said,  the  plain- 
tiff sustained  no  damage  until  the  def^idant 
allowed  its  ditch  to  become  filled  up,  and  the 
damage  then  consisted  in  the  fact  that  all 
the  water  which  had  before  fiowed  down  on 
both  sides  of  the  railroad  track  was  thrown 
upon  his  Bide,  and  no  way  was  provided  to 
take  it  off.  In  such  a  case  no  damages  may 
be  recovered  beyond  five  years,  but  damages 
may  be  recovered,  although  the  stream  was 
diverted  from  Its  natural  course  more  than 
five  years  before  the  suit  was  brought  Fin- 
ley  V.  Williamsburg,  71  S.  W.  502,  24  Ky. 
Law  Bep.  1336;  L.  &  N.  R.  R.  Co.  v.  Ck)rne- 
llus,  64  S.  W.  732,  23  Ky.  Law  Rep.  1069. 

The  allegations  of  the  petition  are  suffi- 
ciently general  to  admit  the  proof  introduced 
by  appellee.  When  the  railroad  company  di- 
verted the  creek  from  its  natural  course, 
and  cut  a  ditch  to  receive  the  water  which  it 
had  thus  diverted,  its  obligation  to  the  plain- 
tiff as  to  this  water  is  altogether  different 
from  what  it  would  be  if  the  water  had  not 
been  diverted  from  its  original  course.  It 
cannot  divert  the  creek  from  the  north  side 
of  the  road  to  the  south  side,  and  then  turn 
the  water  loose  to  find  its  way  out  as  best 


It  can.  without  liabiUly  to  the  plaintiff 
the  damage  done  him.  It  was  immatei 
whether  the  slack  and  copperas  came  fr 
the  Taylor  mines  or  not  The  railroad  o 
pany  was  equally  responsible,  if  these  thi 
came  from  some  other  mines.  It  diverted 
creek  from  its  original  course,  and  its 
billty  for  having  diverted  the  polluted  we 
is  not  affected  by  the  fact  that  there  t 
have  been  another  Joint  tort-feasor  who  : 
luted  the  water.  The  fact  that  the  w( 
was  polluted  imposed  greater  care  upon 
railroad  company  when  it  diverted  it  Iron 
natural  course.  It  was  its  duty  to  see  t 
this  polluted  water  which  it  had  taken  chi 
of  was  not  thrown  upon  the  plalntUTs  p 
erty  in  greater  quantities  than  before. 

The  instructions  of  the  court  fairly  sub 
ted  the  issue  to  the  Jury.  We  cannot 
that  instruction  4,  when  taken  in  connec 
with  instruction  6  and  instruction  K,  c 
have  misled  the  Jury. 

Judgment  afl^med. 


OHUBCHILL  T.  BOARD  OP  TRUST 
OF  HIGHLAND  PARE  GRADED 
SCHOOL. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1 

1.  S0H001.S  AND  School  Distbiots — St 

TOBY   PBOVIBIOHS— CONSTBUCTION. 

Under  Ky.  St.  1903,  IS  4464,  4409, 
4481,  4482,  nlative  to  graded  common  c 
districts,  the  powers  and  duties  of  trustees 
the  levy  and  collection  of  taxes  for  school 
poses,  must  be  liberally  construed  with  a 
to  effectuate  their  purposes. 

2.  Sajik— Statutobt  Powbbs. 

It  muat  be  presumed  that  the  Legisl 
in  creating  school  district  corporations,  int 
to  imiKMse  upon  them,  not  only  the  duti< 
pressly  prescribed  by  the  statute,  but  alec 
duties  as  are  necessary  to  carry  out  the  0 
of  the  statute. 

8.  Sahb— School  Taxatior— Fbopbrtt 
jKcr  TO  Tax. 

Under  Ky.  St  1903,  {  4482,  auth< 
the  board  of  trustees  in  any  graded  cc 
school  district  where  a  tax  has  been  vol 
cause  to  be  levied  and  collected  an  anm 
valorem  tax  upon  proiierty  subject  to  ta 
within  the  limits  of  the  school  distric 
power  of  the  trustees  to  levy  and  collect 
ia  restricted  in  its  operation  to  property 
the  boundary  of  the  district 
4.  Sake  —  WBONorui,  Taxation  —  Dtr 
Refund  Tax. 

Where  school  district   trustees  ^vroi 
collect  taxes  on  property  lying  outside 
district  they  are  under  an  Implied   obi 
to  return  the  money  so  collected   to   tl 
payer. 
6.  Same. 

Ky.  St  1903,  {  4464,  authorizes  th 
Ing  of  an  election  in  proiKMed  graded 
districts  to  determine  whether  a  tax  ■! 
levied  for  the  purpose  of  maintaining  a 
conmion  school.  Section  4469  declares 
common  sdiool  districts  to  be  iucorporat 
provides  for  their  management  by  a  b< 
trustees.  Section  4470  authorizea  the  l> 
trustees  to  sue  and  be  sued,  contract,  he 
dispose  of  property,  etc.  Section  44 
thorizes  the  trustees  to  provide  funds  foi 
expensesi  Section  4482  requires  the  t 
in  a  district  wh^^  (an^^^lorem    1 
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been  voted,  to  levy  and  collect  nieh  tax  on 
Hopaty  within  the  limita  of  the  school  diatrict. 
BeU  that,  when  the  board  of  tmstees  unlaw- 
fnll;  levies  and  collects  a  tax  on  peopertj  out- 
lide  of  the  adiool  district,  it  may,  and  should, 
levy  a  farther  tax  to  refund  the  money  un- 
lawfully  collected. 

Appeal  from  Otrcult  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division, 

"Not  to  be  officially  reported." 

MandamoB  proceedings  by  Emma  N. 
CbarcUll,  executrix,  etc.,  against  the  board 
of  trustees  of  Highland  Park  Graded  SchooL 
From  a  Judgment  in  favor  of  defendants, 
plaintUt   aitpeala.    Beversed. 

0.  B.  Blakey,  for  appellant  Weaver  ft 
Bensingw,  for  appellees. 

HOBSON,  O.  J.  The  board  of  trustees  of 
Uie  Highland  Park  graded  common  school 
district  levied  a  tax  of  60  cents  on  the  $100 
on  the  taxable  property  In  the  district  for 
achool  purposes,  including  the  property  of 
John  Churchill ;  the  tax  for  1887  amounting 
to  1875,  and  that  for  1898  amounting  to 
$516.19.  When  the  tax  bills  were  presented 
Chnrchill  claimed  that  his  property  was 
not  in  the  taxing  district,  and  the  matter 
ina  referred  to  an  attorney,  who  reached 
the  conclusion  that  the  property  was  with- 
in the  district,  and  accordingly  the  tax  was 
paid.  After  the  taxes  had  been  paid,  it  was 
teamed  that  the  property  taxed  was  not  in 
the  achool  district,  and  suit  was  filed  to  re- 
cover from  tbe  district  the  money  so  paid  by 
mistake.  In  that  action  a  Judgment  was  re- 
covered against  the  district,  on  which  exe- 
cntlon  issued  and  was  returned  "No  property 
found."  This  suit  was  then  filed,  in  which 
a  mandamus  was  sought  against  the  trustees 
of  the  district  requiring  them  to  levy  a  tax 
sufficient  to  pay  the  Judgment 

The  only  question  necessary  to  be  consid- 
ered is  tbe  power  of  the  trustees  to  levy 
and  collect  ta<A  a  tax.  The  statutory  pro- 
visions material  to  the  question  are  as  fol- 
lows: 

"The  graded  common  school  districts,  when 
organised  as  aforesaid,  are  hereby  incorpo- 
rated, and  each  of  them  shall  be  under  the 
management  and  control  of  a  board  of  six 
tmstees."     Section  4468,  Ky.  St  1803. 

"The  persons  so  elected  shall  be  named 
and  styled  'The  Board  of  Trustees  of  the 

Oraded  Common  School  DlBtrlcf  and 

Id  that  name  may  sue  and  be  sued,  contract 
and  be  contracted  with  and  as  a  natural  per- 
son may  acquire,  hold,  dispose  of  and  convey, 
by  pmrcbase,  gift,  devise  or  otherwise,  any 
real  M-  personal  estate,  goods  and  chattels, 
necessary  and  convenient  for  the  uses  and 
purposes  of  sncb  graded  common  school ;  and 
the  title  to  all  snch  property  shall  vest  In 
Md  board  of  trustees  and  their  successors  in 
office,  to  be  held  sacred  for  the  use  and 
bmeflt  of  said  graded  common  school  dUh 
trict"    Section  4470,  Kj.  St  1903. 

"Said  board  of  tmstees  shall  provide  funds 
for  purchasing  suitable  grounds  and  build* 


ings,  or  for  erecting  or  repairing  Buitiible 
buildings,  and  for  other  expenses  needful 
in  conducting  a  good  grraded  common  school 
in  their  graded  common  school  district;  and 
to  this  end  they  may  use  such  part  of  tbe 
proceeds  of  the  said  tax  as  they  deem  nec- 
essary."   Section  4481.  Ky.  St  1803. 

"The  board  of  trustees  in  any  graded 
common  school  district  where  the  tax  has 
been  voted  shall  cause  to  be  levied  and  col- 
lected an  annual  ad  valorem  tax.  In  any 
sum  not  exceeding  the  amount  voted  for 
in  said  district  under  the  provisions  of  this 
law,  upon  each  one  hundred  dollars'  worth 
of  property  of  every  kind  and  character,  hav- 
ing value  and  owned  by  any  white  poson, 
company  or  corporation,  subject  to  taxation, 
within  the  limits  of  said  graded  common 
school  district;  or  shall  cause  to  be  levied 
annually  a  poll  tax  in  any  sum  not  exceeding 
the  amount  voted  in  said  district  under  this 
law,  on  each  white  male  dtisen  residing 
within  the  limita  of  any  graded  common 
school  district  ovw  twenty-one  years  of 
age,  or  both  an  ad  valorem  and  a  poll  tax. 
If  so  voted  at  the  said  election."  Section 
4482,  Ky.  St  1903. 

Tbe  vote  referred  to  in  these  sections  is 
provided,  for  in  section  4464,  Ky.  St  1903, 
which  authorizes  an  election  to  be  held  "for 
the  purpose  of  taking  the  sense  of  tbe  legal 
white  voters  in  said  proposed  graded  com- 
mon school  district  upon  the  proposition 
whether  or  not  they  will  vote  an  annual  tax, 
in  any  sum  named  in  said  order,  not  exceed- 
ing fifty  cents  on  each  one  hundred  dollars  of 
property  assessed  in  said  proposed  grraded 
common  school  district  town  or  dty,  belong- 
ing to  said  white  voters  or  corporations,  or  a 
poll  tax  in  any  sum  named  in  said  order,  not 
exceeding  one  dollar  an  fifty  centsxper  capita 
on  each  white  male  inhabitant  over  twenty- 
one  years  of  age  residing  in  said  proposed 
graded  common  school  district,  or  both  an 
ad  valorem  and  a  poll  tax,  if  so  stated  in  the 
order,  for  the  purpose  of  maintaining  a  grad- 
ed common  school  In  said  proposed  graded 
common  school  district  and  for  erecting,  pur- 
chasing or  repairing  suitable  buildings  there- 
for if  necessary." 

It  will  be  seen  from  these  provisions  that 
the  pec^le  of  the  district  vote  a  tax  for  the 
purpose  of  maintaining  a  graded  common 
school  in  the  district ;  that  the  district  when 
organized,  is  made  a  conioratlon,  with  power 
to  sue  and  be  sued,  to  contract  and  be  con- 
tracted with,  and  to  hold  and  dispose  of  real 
estate  and  chattels  necessary  and  convenient 
for  the  purposes  of  the  school ;  and  that  the 
trustees  are  authorized  to  incur  such  expend- 
itures as  are  needful  in  conducting  a  good 
graded  common  school.  The  statute  must 
be  construed  liberally,  with  a  view  to  ef- 
fectuate ita  purposes,  and  it  must  be  pre- 
Btuied  that  when  the  Legislature  created 
this  class  of  corporations,  it  intended  to  im- 
pose upon  them,  not  only  the  duties  express- 
ly named  in  the  statute,  but  also  thoMdutleii 
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that  are  necessary  to  carry  out  these  objects. 
In  so  far  as  the  tmstees  are  authorized  to 
create  obligations,  they  are  authorized  to 
discharge  them.  When  they  are  authorized 
to  levy  and  collect  a  tax  on  the  property  of 
the  district  their  powers  are  limited  to  the 
property  within  the  boundary  of  the  district. 
When  they  collected  taxes  on  property  lying 
outside  of  the  district  which  they  had  no 
right  to  tax,  there  arose  an  Implied  obliga- 
tion on  their  part  to  return  the  money  to  the 
taxpayer.  This  money  haying  gone  into 
their  treasury  and  having  been  mixed  with 
the  other  funds  of  the  district,  the  legal  effect 
of  the  transaction  Is  not  substantially  dif- 
ferent than  It  would  be  If  the  tmstees  had 
by  accident  mingled  $1,000  of  somebody  else's 
money  with  their  own,  under  the  mistake 
tlut  the  whole  of  the  fund  belonged  to  the 
district  If  the  trustees  were  to  sell  off  their 
old  school  furniture,  and  Is  so  doing  should 
Innocently  sell  the  property  of  a  stranger, 
supposing  that  It  was  the  property  of  the 
district  it  might  with  equal  grace  be  main- 
tained that  there  was  no  authority  of  law 
for  them  to  levy  a  tax  to  pay  back  to  the 
stranger  the  proceeds  of  his  property  which 
they  had  sold.  Other  UIuotrationB  might  be 
given. 

In  creating  these  corporations  the  Legis- 
lature did  not  contemplate,  in  defining  their 
powers,  to  prevent  them  from  being  Just,  or 
to  take  away  from  th«m  the  power  to  do 
right  when  an  innocent  mistake  had  been 
made.  The  power  to  conduct  the  school  nec- 
essarily carries  with  it  the  power  to  meet 
those  obligations  which  are  Justly  incurred 
In  conducting  the  school.  The  case  of  Bnrk* 
hart  V.  Vine  Grove  School  District  80  8.  W. 
1128,  26  Ky.  Law  Rep.  262,  rests  upon  a 
different  principle.  In  that  case  a  claim  was 
made  for  fuel  furnished  the  school  when 
there  were  no  funds  on  hand  to  pay  the 
contingent  expenses.  The  statute  expressly 
provides  how  in  that  contingency  the  fuel 
Is  to  be  paid  for,  and  the  court  held  that 
.the  trustees  were  required  to  make  a  levy 
as  specified  tn  the  statute,  and  could  not 
make  a  levy  otherwise.  But  in  the  statute 
governing  graded  school  districts  there  Is 
no  provision  of  this  sort  limiting  the  power 
of  the  trustees,  and  when  the  trustees  have 
by  mistake  gotten  the  money  of  another  in 
their  possession,  and  have  used  It  they  may 
make  a  levy  as  in  other  cases  to  meet  their 
Just  obligations.  Heidelberg  School  District 
V.  Horst  62  Pa.  807;  Joyner  v.  School  Dis- 
trict 8  Cnsh.  567;  Bacon  v.  School  District 
97  Mass.  421,  424;  Starbird  v.  School  District 
61  Me.  101;  Louisville  v.  Anderson,  79  Ky. 
834,  42  Am.  R^  220;  L.  ft  N.  B.  R.  Oo.  T. 
School  District  29  S.  W.  340,  16  Ky.  Law 
Rep.  554;  Bank  of  Cumberland  v.  Simpson 
(Ky.)  77  S.  W.  695;  Dearing  v.  Shepherd,  78 
Ga.  28;  Brock  v.  Bruce,  (Vt)  10  Aa  94; 
Kiefer  v.  School  Township,  102  Ind.  279, 
1  N.  B.  660. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  herein  indicated. 


SHIRLEY  ▼.  SOUTHERN  BY.  00.  IN 

KENTUCKY. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1905.) 

1.  ExnNENT   Domain— Pbocexdinos— Appeal 
— Tbial  Db  Novo. 

Under  the  statute  requiring  that  where 
there  are  exceptions  and  an  appeal  to  the  cir- 
cuit court  from  the  judgment  of  the  county 
court  in  proceedings  to  condemn  land,  the  ap- 
peal shall  be  tried  de  novo,  the  circuit  court  on 
appeal  properly  aabmits  to  the  Jury  the  whole 
question  of  damages,  though  no  exceptions  were 
filed  to  so  much  of  the  commissioner's  report 
as  EUK^rtalned  the  amount  of  the  damages  to 
the  land  not  taken. 

2.  Sakb— BviDBRCii— AojassiBiLrrr. 

In  proceedings  by  a  railroad  cominmy  to 
condemn  land  for  a  right  of  way,  evidence  of- 
fered by  the  owner  of  the  land  of  the  number  of 
children  composing  his  family  was  properly  ex- 
cluded. 
8.  AFPXAi/-OBnoiioRS  Not  Madb  m  Lown 

COUBT. 

Where  no  objection  was  made  to  the  testi- 
mony of  witnesses  who  gave  their  opinions 
aa  to  the  damage  accruing  to  the  owner  of  land 
by  reason  of  a  railroad  acquiring  a  right  of 
way  through  it  the  court  on  ai^eal  will  not 
.review  the  court's  ruling  as  to  its  competency. 
4.  EinNENT  Domain  —  RiLii.w AT  Biqht  ov 
Way— Public  Us*. 

That  dtisens  of  a  county,  as  an  indacement 
to  a  railroad  company  to  build  a  road,  agree  to 
furnish  the  right  of  way,  does  not  alfect  the 
fact  that  the  land  is  to  be  obtained  for  a  pub- 
lic purpose  and  is  necessary  therefor. 
6.  Saue— Elements  or  Compknbatior. 

The  jury,  in  awarding  compensation  for 
the  taking  of  land  for  a  railway  right  of  way, 
should  award  to  the  landowner  the  reasonable 
value  of  the  land  proposed  to  be  taken,  deter- 
mined by  considering  its  productive  capacity 
and  its  relation  to  the  ranainder  of  the  land, 
together  with  the  reasonable  cost  of  fencing 
made  necessary  by  the  building  of  the  road,  the 
depreciation  in  the  market  value  of  the  whole 
or  any  part  of  the  land  by  reason  of  the  sep- 
aration of  the  land  into  parcels,  the  deprecia- 
don  in  the  market  value  of  the  land  not  taken 
because  of  any  reasonable  apprehension  of  dan- 
ger of  fire  resulting  from  the  operation  of  the 
road,  the  Inconvenience  tliat  the  owner  will 
suffer  by  reason  of  crossing  over  the  road  from 
one  part  of  the  land  to  another,  and  the  dis- 
comforts in  his  residence  by  smoke,  etc.,  pro- 
duced by  locomotives  on  the  track.  _ 

[Ed.  Note. — For  cases  in  i>oint  see  vol.  18, 
Cent.  Dig.  Emhient  Domain,  Sf  272,  274,  278, 
279,  298,  865.] 

Appeal  from  Circuit  Court  Mercer  County. 

"To  be  officially  reported." 

Proceedings  by  the  Southern  Railway 
Company  in  Kentucky  to  condemn  the  land 
of  George  W.  Shirley.  Prom  a  Judgment 
awarding  damages,  defendant  appeals.  Af- 
firmed. 

See  81  S.  W.  268. 

Robert  Harding  and  W.  C.  Bell,  for  ap- 
pellant E.  H.  Gaither,  Boyle  ft  Yeaman, 
and  Humphrey,  Burnett  ft  Humphrey,  for 
appellee. 

BARKER,  J.  The  Southern  Railway  tn 
Kentucky  is  a  corporation  organized  under 
the  laws  of  this  state,  and  was,  prior  to  the 
time  when  this  controversy  arose,  operating 
a  railroad  from  Louisville  to  Burgln,   B^y. 
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Desiring  to  extend  its  line  firom  Burgln  to 
Danville,  in  order  to  secure  the  neceuary 
right  of  way,  it  sought,  among  other  things, 
to  condemn  a  part  of  the  farm  belonging  to 
the  appellant,  George  W.  Shirley,  situated 
Id  Mercer  county,  under  the  provision  of 
nlMllvision  4,  art  5,  c.  32,  Ky.  St  1908. 
That  part  of  the  farm  which  It  undertook 
to  condemn  is  a  atrip  100  feet  wide,  contain- 
ing 6^  acres  of  land.  After  filing  the 
necessary  petition  in  the  Mercer  county 
conrt  commissioners  were  appointed,  who 
viewed  the  land  In  question  and  reported 
the  loss  arising  from  taking  it  to  be  $2,600 ; 
$1,250  being  the  value  of  the  land  taken, 
and  $1,250  direct  and  Incidental  damages. 
The  railroad  filed  exceptions  to  so  much 
of  the  report  as  ascertained  the  value  of  the 
land  taken  to  be  $1,250,  whereupon  a  Jury 
was  impaneled  in  the  county  court  (uid  the 
matter  tried  before  them,  with  the  result  of 
a  verdict  In  favor  of  Shirley  for  the  sum  of 
12,400.  From  the  judgment  based  upon 
this  verdict  the  railroad  appealed  to  the 
circuit  court  where,  the  matter  being  tried* 
de  novo,  a  verdict  was  returned  In  favor  of 
appellant  for  the  sum  of  $1,700;  $1,120  be- 
ing for  direct  and  Incidental  damages,  and 
$580  the  value  of  the  land  taken.  To  re- 
view the  Judgment  based  upon  this  verdict, 
Shirley  is  here  on  appeaL 

The  appellant  among  other  things,  com- 
plains that  the  circuit  Judge  overruled  his 
motion  for  a  peremptory  Instruction  to  the 
Jury  to  find  the  damages  sustained  by  him 
by  reason  of  the  taking  of  his  land  to  be 
$1,250.  This  motion  was  predicated  upon 
the  theory  that  because  the  railroad  did 
not  file  exceptions  to  so  much  of  the  commls- 
slMier's  report  as  ascertained  the  damages 
to  be  $1,250,  therefore,  upon  a  trial  of  the 
case  in  the  circuit  court  the  question  of 
damages  was  dosed.  To  this  we  cannot 
agree.  It  would  have,  perhaps,  been  better 
bad  appellee  excepted  to  the  report  as  a 
whole;  but  the  statute  requires  that,  where 
there  are  exceptions  and  appeal  to  the  cir- 
cuit conrt  from  the  Judgment  in  the  county 
court,  "the  appeal  shall  be  tried  de  novo." 
We  therefore  conclude  that  upon  the  ap- 
peal in  this  case  to  the  circuit  court  the 
whole  question  of  damages  was  proi>erly 
submitted  to  the  Jury. 

The  court  properly  overruled  the  evidence 
proffered  by  appellant  as  to  the  number  of 
children  of  which  bis  family  consisted.  This 
evidence  tended  to  throw  no  light  upon  the 
qoeBtion  In  issue.  As  no  objection  was 
made  to  the  testimony  of  3.  A.  Qulsenberry 
and  George  Welch,  and  the  other  witnesses 
who  gave  their  opinions  as  to  the  damage 
accmlng  to  appellant  by  reason  of  the  con- 
demnation of  his  land,  we  must  decline  to 
review  the  court's  ruling  as  to  its  compe- 
tency. We  think  the  evidence  abundantly 
established  the  fact  that  the  railroad  In 
good  faith  undertook  to  acquire  the  land 
Id   qnestkm  from  appellant  without  litiga- 


tion, and  failed,  because  It  thought  he  de- 
manded an  unreasonable  sum  as  ccHupensa- 
tlon.  The  fact  that  the  citizens  of  Boyle 
county,  as  an  -inducement  to  the  railroad  to 
build  the  line  from  Burgia  to  Dauville, 
agreed  to  furnish  the  right  of  way,  in  no 
wise  militates  against  the  proposition  that 
the  land  was  to  be  obtained  for  a  public 
purpose,  and  was  necessary  therefor. 

At  the  conclusion  of  all  the  evidence,  the 
court  instructed  the  Jury  as  follows : 

Instruction  No.  1:  "You  will  find  for  de- 
fendant Shirley,  the  reasonable  value  of 
the  land,  including  the  well  proposed  to  be 
taken  by  the  railroad  company.  In  fixing 
this  value  you  will  consider  both  its  produc- 
tive capacity  and  Its  relation  to  the  remain- 
der of  defendant's  farm." 

Instruction  No.  2:  "(a)  Ton  will  find  for 
defendant  Shirley,  the  reasonable  cost  of 
such  fencing  as  you  may  believe  from  the 
evidence  will  be  made  necessary  by  the 
building  of  the  road.  You  will  yourselves 
judge  what  character  of  fence  of  the  several 
kinds  called  lawful  is  reasonably  sufficient 
(b)  If  yon  believe,  from  the  evidence,  that 
by  reason  of  the  separation  of  the  farm  into 
parcels  there  will  be  a  depreciation  of  the 
market  value  of  the  whole  or  any  part  of 
the  farm,  or.  If  there  be  any  depreciation  of 
the  market  value  of  the  farm  because  of 
any  reasonable  apprehension  of  danger  of 
fire  resulting  from  the  prudent  operation  of 
a  properly  equipped  locomotive,  then  you 
will  find  for  defendant  such  sum  as  you 
may  believe,  from  the  evidence,  will  be 
equivalent  to  the  depreciation,  whether  from 
one  of  these  causes  or  both  of  them,  (c) 
If  you  believe,  from  the  evidence,  that  de- 
fendant will  suffer  any  trouble  or  incon- 
venience in  crossing  over  the  road  in  going 
from  one  part  of  his  farm  to  another,  or 
if  you  believe,  from  the  evidence,  that  he 
will  be  subjected  to  any  annoyance  or  dis- 
comforts in  his  residence  by  reason  of  any 
smoke,  cinders,  or  soot  produced  by  proper- 
ly equipped  locomotives  under  prudent  oper- 
ation, or  if  you  believe,  from  the  evidence, 
that  any  of  the  causes  herein  mentioned  in 
subdivision  'c*  will  injuriously  affect  the 
market  value  of  the  farm,  then  you  will  find 
for  defendant  such  sum  as  you  believe,  from 
the  evidence,  will  reasonably  compensate 
him  tot  such  of  these  elements  of  damage 
as  you  believe  will  accrue." 

Instruction  No.  3:  "You  will  consider  no 
other  elements  of  damage  than  those  specifi- 
ed In  the  two  foregoing  Instructions;  and 
you  will  be  careful  not  to  consider  as  an 
element  of  damage  any  damage  from  fire, 
or  any  discomfort  or  annoyance  from  smoke, 
soot  or  cinders,  either  from  an  imperfectly 
equipped  locomotive  or  from  a  locomotive 
Imprudently  operated." 

Instruction  No.  4:  "Every  strong  and 
sound  fence  of  rails,  or  wire,  or  plank,  or 
wire  and  plank,  or  iron,  or  of  hedge  4% 
feet  high,  and  being  so  close  that  cattle  can- 
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not  creep  tfarongh,  or  made  of  atone  or  brl<A 
4%  feet  blgb,  or  a  ditch  3  feet  deep  and  8 
feet  broad,  witb  a  bedge  of  2  feet  high,  or 
a  rail,  plank,  stone,  smooth  or  barbed  wire, 
or  brick  fence  2%  feet  high,  on  the  margin 
tbereot  the  hedge  or  fence  being  so  close 
that  cattle  cannot  creep  throngfa,  Is  a  law- 
ful fence." 

Instruction  No.  6:  "In  framing  your  ver- 
dict, you  will  state  the  value  of  the  land  as 
directed  In  Instruction  No.  1  separately  from 
the  damages  spedfled  In.  Instruction  No.  2 ; 
then  state  the  aggregate  of  the  two  sums." 

It  la  difficult  to  Imagine  any  element  of 
damage  which  could  accrue  to  appellant  by 
reason  of  the  taking  of  his  land  by  the  ap- 
pellee which  iB  not  provided  for  in  the  fore- 
going Instructions.  They  certainly  state  the 
law  of  the  case  as  favorably  to  him  as  he 
was  entitled;  and,  in  our  opinion,  the  ver- 
dict of  the  Jury  bountifully  remunerated 
him  for  the  loss  of  his  property.  The  farm 
of  185  acres  had  been  acquired  by  the  appel- 
lant shortly  before  these  proceedings  at  the 
estimated  sum  of  ^,000  In  a  trade,  since 
which  time  be  claimed  to  have  made  $1,000 
worth  of  improvements;  the  whole  thus 
costing  him,  on  his  own  showing,  $5,000, 
being  about  $40  an  acre.  He  sold  5*/ic 
acres  of  it  In  this  proceeding  to  the  railroad 
for  $580,  being  more  than  $100  an  acre ;  and 
we  think  from  the  evidence  that  the  estimate 
of  the  Jury  as  to  the  damages  was  equally 
liberal  as  their  estimate  of  the  value  of  the 
land.  It  is  true  the  $580  allowed  for  the 
land  Included  the  value  of  the  well  situated 
on  the  right  of  way.  Tet  we  think,  from 
the  evidence  as  to  the  cost  of  digging  an- 
other well  on  the  same  stream  on  either  side 
of  the  strip  taken,  the  Jury  estimated  the 
value  of  the  5*/io  acres  at  least  at  twice  its 
market  value. 

Being  unable  to  perceive  any  Injury  to  the 
substantial  rights  of  the  appellant,  the  judg- 
ment la  affirmed. 


BBYIS  V.  VANCEBURO  TELEPHONE  CO. 

et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1905.) 

1.  Tblefhorss— Polks  and  Wisba— Rioaxs 
IN  HioHWATS  —  Pebmitb  —  JinasiHcnTON  or 

County  Coubt. 
Under  Ky.  St.  1903,  H  4306,  467»a,  au- 
thorizing telegraph  companies  to  use  highways 
on  certain  conditions,  and  declaring  that  the 
fiscal  court  of  each  county  shall  have  general 
charge  of  the  publio  roads  and  bridges,  and 
shall  prescribe  necessary  rules  and  regutationa 
for  repairing  and  keepmg  the  same  in  order, 
etc.,  die  county  court  bad  no  jurisdiction  to 
grant  a  permit  to  a  telephone  company  to  con- 
struct its  poles  and  wires  along  a  public  high- 
way in  the  county,  but  application  must  be 
made  to  the  fiscal  court. 

2.  Sake— Obstbuctiors— NxnsANOB— iNJUBiKs 
—Questions  fob  Jtjbt. 

Where  a  telephone  pole  was  erected  in  a 
highway  out  of  line  with  the  other  poles,  and 
ao  that  It  left  only  16  feet  of  the  traveled  way 
free  for  vehicles,  and  plaintiff  was  injured  by 


the  boggy  In  which  she  was  riding  being  drives 
against  the  pole  at  nitiit,  whether  such  pole 
was  a  nuisance,  and  nnauthoriied  by  Ky.  St 
1803,  i  4679a,  authorizing  the  maint«>ance  ol 
telegraph  lines  along  highways  in  such  a  man- 
ner as  not  to  obstruct  the  same,  was  for  the 
Jury. 

8.  Neougkroe  — Contbibutobt  Nbouobrob 
or  Dbivsb   or  Ykhiclb— Ikputatioh  to 

OCCITFANT. 

Where  plaintiff  was  invited  to  ride  to  a 
village  at  night  as  the  guest  of  a  friend,  and 
was  Injured  by  her  friend's  driving  the  vehide 
against  a  telephone  pole  which  was  impraperly 
located  in  the  highway,  the  negligence  of  the 
driver,  if  any,  was  not  Imputable  to  plaintiff. 

[Ed.  Note. — For  cases  in  point  see  vol.  87. 
Cent  Dig.  Ne^igence,  {  147.] 

Appeal  from  Circuit  Court,  Lewis  County. 

"To  be  officially  reported." 

Action  by  Fanny  Bevis  against  the  Vance- 
burg  Telephone  Company  and  another. 
From  a  Judgment  in  favw  of  defoidantB, 
plaintiff  aroeals.    Revised. 

B.  D.  Wllsin,  T.  R.  Phister,  W.  B.  Oar- 
ragb,  and  A.  D.  Cole,  for  appellant  W.  C. 
Halbert,  W.  B.  Pngb,  and  S.  J.  Pngh,  tor 
appellees. 

SETTLE,  J.  As  appellant,  Fanny  Bevls, 
in  company  with  Miss  Warring,  was  driving 
along  the  public  highway  in  the  buggy  of 
the  latter  from  Union  Church  to  tiie  village 
of  Oarrison,  in  Lewis  county,  the  buggy  was 
overturned  by  coming  in  collision  with  a 
telephone  pole;  the  occupants  thrown  oat, 
and  appellant  serlonsly  injured.  She  brought 
suit  in  the  circuit  court  against  appellees, 
the  Vanceburg  Telephone  Company  and  B. 
A.  Bonnlville,  to  recover  <rf  them  damages 
for  the  Injuries  thus  sustained  by  her,  upon 
the  ground,  as  set  forth  in  her  petition,  that 
the  telephone  pole,  whidi  caused  her  Injuries 
and  was  owned  by  appellee  telephone  com- 
pany, bad  been  negligently  and  without  right 
erected  by  appellees  In  the  public  hij^way. 
and  was  by  them  wrongfully  and  negligently 
continued  and  maintained  th««in.  In  viola- 
tion of  the  rights  of  the  traveling  public, 
and  that  as  thus  located  and  maintained 
the  telephone  pole  greatly  interfered  with 
the  use  of  the  public  road  by  persons  travel- 
ing the  same,  endangered  their  safety,  and 
by  reason  thereof  was  and  Is  a  common  aut- 
sance.  The  answer  of  appellees  traversed 
the  affirmative  allegations  of  the  petition, 
and  In  addition  averred  that  the  telephone 
pole  was  erected  and  maintained  in  the  public 
road  by  permisslOD  of  the  Lewis  county  court, 
and  under  the  authority  conferred  by  section 
4679a,  Ky.  St  1903,  and,  further,  that  appel- 
lant's injuries  were  caused  solely  by  her  own 
negligence,  or  that  of  her  traveling  compan- 
ion. Miss  Warring.  Upon  the  trial  of  the 
case  the  lower  court  at  the  condusion  of  ap- 
pellant's evidence  peremptorily  instructed 
the  Jury  to  find  for  appellees,  which  tbey 
accordingly  did,  ftdlowlng  which  Judgment  | 
was  entered  dismissing  the  action,  and  of  this 
Judgment  and  the  refusal  of  the  lower  court; 
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X  grant  her  a  new  trial  appellant  now  com- 
plains. 

It  aK>ear8  from  the  bill  of  evidence  that 
appellant,  who  la  a  teacher,  on  the  eTenlng  of 
receiving  her  Injuries  attended  a  teacher's 
meeting  at  Union  Chnrcfa,  and  at  Its  close 
was  Invited  by  Miss  Warring  {o  ride  with 
her  in  her  btiggy  to  Garrison,  which  invita- 
tion she  accepted.  They  left  the  church 
about  10  o'clock  in  the  evening.  The  night 
was  dark,  and  as  they  were  driving  along 
at  a  reasmiable  rate  of  speed  the  boggy 
Btnick  the  telephone  pole,  with  the  resalt 
already  stated.  The  pole  was  set  In  the  road 
or  traveled  way  from  2%  to  S%  feet  from 
the  side  or  edge  of  the  road ;  and  as,  accord- 
ing to  the  wtight  of  the  evidence,  the  road 
at  that  point  was  only  20  feet  wide,  the 
telephone  pole  left  about  16  feet  of  the  travel- 
ed way  free  for  vehicles.  On  the  opposite 
side  of  the  road,  and  a  little  north  of  the 
pole,  stood  a  large  oak  .tree.  Between  the 
pole  and  fence  on  the  west  side  of  the  road 
was  a  space  of  about  7  feet,  including  a  low 
place  or  shallow  ditch,  which  was  frequently 
nsed  by  horsemen  in  traveling  the  highway. 
It  Is  not  altogether  clear  whether,  at  the 
time  of  the  collision  of  the  buggy  with  the 
telephone  pole,  the  horse  was  trying  to  pass 
between  the  pole  and  the  adjacent  fence  or 
not,  though  such  was  probably  the  case.  It 
is  conceded  in  argiuient  that  the  peremptory 
instruction  was  given  by  the  trial  court  upon 
the  idea  that  the  appellee  telephone  com- 
pany had  the  right  to  erect  and  maintain  its 
poles  In  the  public  highway  by  virtue  of  the 
provisions  of  section  4679a,  Ey.  St.  1908, 
which  allows  such  highways,  upon  the  pay- 
ment of  Just  compensation  therefor,  to  be 
so  used  by  telegraph  companies:  "Provid- 
ed, that  the  poets,  arms,  insulators  and  other 
fixtures  of  such  telegraph  lines  be  erected 
and  maintained  in  the  usual  manner  of  con- 
structing, operating  and  maintaining  tele- 
graph lines  on,  or  along  and  upon  the  right 
of  way  of  railroads  and  on,  across  and  along 
the  highways  and  across  and  under  navigable 
waters,  and  In  such  manner  as  not  to  inter- 
fere with  the  ordinary  use,  or  the  ordinary 
travel  and  traffic  on  such  highways,  rail- 
roads, or  waters,  or  that  of  any  other  tele- 
graph line  already  constructed.  *  *  *" 
Section  430S,  Ky.  St  1903,  provides:  "The 
fiscal  court  of  each  county  shall  have  general 
cbarge  and  suporlslon  of  the  public  roads 
and  bridges  therein  and  shall  prescribe  nec- 
essary rules  and  r^ulatlons  for  repairing 
and  keeping  same  in  order,  and  for  the  prop- 
er managonent  of  all  roads  and  bridges  in 
said  county,  under  and  subject  to  the  provi- 
sions of  this  act  *  *  *"  In  Cumberland 
Telepbooe  &  Telegraph  Company  v.  Avritt 
85  S.  W.  204,  27  Ky.  Law  Rep.  894.  it  was 
held  by  this  court  that  the  building  of  a 
telephone  line  upon  a  public  highway  im- 
poses no  additional  servitude;  but  while 
this  is  true,  a  telephone  company  may  not 
so  use  a  highway  with  its  poles  as  to    ob- 


struct or  make  dangerous  Its  use  to  the  travel- 
ing public.  The  Lewis  county  court  had  no 
Jurisdiction  or  power  to  authorise  the  use  of 
the  highway  by  appellees'  poles  or  wires, 
and  It  does  not  appear  that  appellee  obtained 
of  the  fiscal  court  of  Lewis  county  the  right 
to  occupy  the  public  road  in  question  with 
its  poles,  and  the  right  given  it  by  sectioD 
4679a,  supra,  to  do  so,  is  subject  to  the  power 
conferred  upon  the  fiscal  court  by  section 
4S06  to  impose  the  rules  and  regulations  un- 
der which  it  shall  so  use  the  highway.  The 
statute,  therefore,  contemplates  that  the  con- 
sent of  the  fiscal  court  must  be  obtained. 

But  conceding,  for  the  sake  of  the  argu- 
ment that  appellees  are  right  in  their  con- 
tention that  telephone  companies,  under  sec- 
tion '4670a,  are  given  the  same  rights  that 
are  conferred  upon  telegraph  companies,  and 
that  it  was  unnecessary  for  appellee  com- 
pany to  obtain  the  consent  of  the  fiscal  court 
to  its  use  of  the  highway  in  question,  it 
nevertheless  had  no  right  in  its  use  of  the 
highway,  to  so  erect  its  poles  and  to  inter- 
fere with  or  render  dangerous  the  use  there- 
of by  the  public  for  purposes  of  travel,  but 
could  do  so  only  "in  such  manner  as  not  to 
Interfere  with  the  ordinary  use  or  the  ordi- 
nary travel  and  traffic  on  such  highways 
*  •  *."  As  said  in  Wyant  v.  Central  Tele- 
phone Company  (Mich.)  81  N.  W.  928,  47 
L.  R.  A.  498,  81  Am.  St  Rep.  156 :  "We  may 
take  judicial  notice  that  poles  must  be  set 
near  the  side  of  the  street  or  road,  and  that 
they  are  generally  outside  of  the  curb  or 
ditch  line,  and  therefore  necessarily  In  line 
with  the  trees."  In  Cohen's  Adm'rs  v.  Mayor 
of  New  York  (N.  Y.)  21  N.  B.  700,  4  L.  R. 
A.  406,  10  Am.  St  R^.  606,  on  the  subject  of 
obstructions  in  highways,  it  is  said:  "It 
is  no  answer  to  the  charge  of  nuisance  that 
even  with  the  obstruction  In  the  highway, 
there  is  still  room  for  two  or  more  wagons 
to  pass,  nor  that  the  obstruction  Itself  is  not 
a  fixture.  If  it  is  permanently,  or  even 
habitually,  in  the  highway,  it  is  a  nuisance. 

There  is  always  reasonable  ground  for 
apprehending  accidents  from  obstructions 
to  a  public  highway,  and  any  person  who 
wrongfully  places  them  there,  or  aids  in  so 
doing,  must  be  responsible  for  such  accidents 
as  occur  by  reason  of  their  presence.  In 
the  case  at  bar  appellees  admit  putting  the 
telephone  poles  In  the  highway.  The  proctf 
shows  it  is  out  of  line  with  their  other  poles, 
and  is  the  only  one  that  occupies  the  high- 
way. Its  presence  in  the  road  may  not  in 
the  daytime  Imperil  the  safety  of  persons 
traveling  the  highway;  but  at  night  and  In 
the  dark,  there  can  be  no  question  of  danger 
therefrom  to  those  upon  the  highway,  and 
at  all  times  it  must  be  regarded  as  an  ob- 
struction to  the  highway.  At  any  rate, 
whether  it  was  an  obstruction  dangerous 
to  those  traveling  the  highway,  and  in  c(h>- 
aequence  thereof  a  nuisance,  was  a  question 
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to  go  to  tbe  jury ;  and,  under  the  testimony, 
it  Bboold  have  been  allowed  to  do  so. 

There  web  no  proof  of  negligence  on  tbe 
part  of  appellant  or  tbe  driver,  Mlas  War- 
ring; but,  if  there  were  proof  of  negligence 
on  tbe  part  of  tbe  latter,  It  is  not  to  be  Im- 
puted to  appellant  In  our  view  of  the  law 
the    peremptory    Instruction    was    Improper. 

Wherefore  the  Judgment  Is  reyersed,  and 
cause  remanded  for  a  new  trial  and  further 
proceedings  consistent  with  the  opinion. 


HOBBS  «t  al.  T.  UPINOTON. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  1906.) 

1.  MUniCIPAI.  COBPOBATIORS— BOABD  OT  Al.- 
DSBUBN— BilJCOTION— TeBU  OF  OmOB— DK- 
TEBlflNATIOir    BT   BOABO. 

Where  there  was  a  short  term  to  be  filled 
in  one  of  the  offices  of  the  board  of  aldermen  of 
a  city  at  an  election,  caused  by  tbe  resignation 
of  a  former^  member,  and  at  an  election  of  five 
members  of  ~tbe  board,  oonsiating  of  eight,  by  an 
oversight  it  was  not  indicated  which  of  them  was 
to  fill  the  short  term,  and  the  mistake  was  not 
discovered  until  all  of  them  had  been  elected, 
when  all  claimed  a  full  term,  none  of  the  mem- 
bers 80  elected  was  comi>etent  to  vote  in  the  de- 
termination of  which  of  them  took  the  short 
term,  under  a  provision  of  the  city  charter 
that  the  board  should  determine  the  election 
and  qualification  of  its  members. 

2.  OoixaftavTiowAi.  Law  — Ybstkd  Biohtb  — 
PuBuo  OmcB. 

The  power  lodged  In  the  board  of  aldermen 
of  a  dty  to  determine  the  election  and  quali- 
fication of  its  members  does  not  aathorize  them 
to  take  from  a  meml)er  without  right  an  ofiSce 
into  which  he  bas  already  been  Inducted  imder 
a  previous  board,  and  to  which  he  has  a  vested 
right. 

&  MUKIOIPAI.  CORPOBATIONB— BOABD  Or  Al.- 
DKSMEN— ElBCTIOM— TKBU  OF  OFFICK— DS- 
TEBUINATION — POWEB  OF  MATOB. 

Where  five  aldermen  of  a  city  were  chosen 
at  an  election,  and  by  an  oversight  it  was  not 
Indicated  which  of  them  was  to  fill  the  un- 
expired term  of  a  member  who  had  resigned,  the 
mayor  of  the  city  had  no  authority  to  determine 
the  matter. 
4.  Same— RmtEnT— Castiwo  Lots. 

Where  five  members  of  a  city  council  were 
chosen  at  an  election,  and  by  an  oversight  it 
was  not  indicated  which  of  them  was  to  fill 
an  unexpired  term,  the  proper  way  of  settling 
the  dispute  as  to  which  should  take  the  short 
term  was  to  cast  lots. 
6.  Samb— Estoppel. 

Where  one  of  the  members  of  a  board  of 
aldermen,  in  order  to  settle  a  dispute  as  to 
which  of  five  members  chosen  at  an  election 
should  take  a  short  term  arising  from  a  va- 
cancy, agreed  to  take  such  term  if  he  was  elect- 
ed president  of  the  board,  and  thereby  prevented 
the  question  being  determined  by  lot,  he  was 
estopped,  after  the  expiration  of  the  short  term, 
to  claim  the  long  one. 
6.  Same— PuBUC  Poliot. 

Five  members  of  a  board  of  aldermen  hav- 
ing been  elected  without  designating  which  of 
them  was  to  fill  a  short  term,  an  agreement  be- 
tween them  by  which  one  of  their  number  con- 
sented to  take  the  short  term  in  consideration 
of  being  appointed  president  of  the  board  was 
not  contrary  to  public  policy. 

Appeal  from  Circuit  Court,  Fayette  County. 
"To  be  officially  reported." 


Action  by  J.  V.  Uplngton  against  W.  C, 
0.  Hobbs  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Green  &  Van  Winkle  and  Hobbs  &  Farmer, 
for  appellants.  Geo.  B.  Klnkead,  for  appel- 
lee. 

HOBSON,  C  J.  The  board  of  aldermen  of 
the  dty  of  Lexington  consists  of  eight  mem- 
bers, fotur  of  whom  are  elected  annually  for  a 
term  of  two  years.  On  March  19, 1902,  E.  W. 
Shanklin,  whose  term  expired  on  December 
81,  1903,  resigned,  and  E.  J.  Allen  was  ap- 
pointed to  fill  the  vacancy ;  his  appointment 
expiring  at  the  November  election,  1902.  At 
that  election  W.  D.  Wilson,  E.  J.  Allen,  B.  A. 
Downing,  John  Y.  Uplngton,  and  W.  0.  G. 
Hobbs  were  nominated  and  elected  as  aldo'- 
men,  but  by  an  oversight  It  was  not  indicated 
which  of  them  was  to  fill  the  unexpired  term 
of  Shanklin,  and  this  mistake  was  not  dis- 
covered until  after  the  election,  when  all  of 
them  claimed  tbe  full  term,  and  no  one  was 
wlUing  to  take  the  short  term.  There  was 
considerable  discussion  as  to  what  should  be 
done,  and  finally  a  meeting  was  held  at  wbich 
the  five  men  and  John  L.  Barclay,  who  was 
also  one  of  the  aldermen,  were  present.  Tbe 
meeting  was  called  to  settle  the  difficulty. 
Barclay  was  made  chairman  and  Wilson  sec- 
retory. Hobbs  then  proposed  as  a  settlement 
of  the  difficulty  that,  if  they  would  elect  blm 
president  of  the  board,  he  would  take  tbe 
short  term,  as  be  did  not  care  to  be  a  mem- 
ber of  tbe  board  for  longer  than  a  year  and 
had  other  aspirations  in  view  which  the 
presidency  of  the  board  might  tend  to  pro- 
mote. The  proposition  was  nnanimotisly 
agreed  to,  and  was  carried  into  effect  by  the 
election  of  Hobbs  as  president  when  the  board 
was  organized  In  January,  1903.  Allen  was 
advised  that.  If  he  acted  as  alderman  after 
the  November  election.  It  might  be  regarded 
that  he  had  elected  to  take  the  short  term, 
BO  he  did  not  act  with  the  board  between  the 
November  election  and  the  Ist  of  January, 
and  to  fill  the  vacancy  thus  created  until  the 
1st  of  January  one  Morgan  was  appointed, 
who  acted  as  a  member  of  tbe  board,  filling 
the  Shanklin  vacancy  until  the  new  board 
organized  in  January.  In  November,  1903, 
four  new  aldermen  were  elected,  and  when 
tbe  new  board  came  to  organize  in  January. 
1904,  Hobbs  denied  having  agreed  to  take  the 
short  term,  and  the  new  board  thereupon 
adopted  a  resolution,  reciting  in  effect  that 
as  Uplngton  had  received  the  lowest  number 
of  votes,  he  was  elected  for  the  short  term; 
and  thereupon  Uplngton  was  no  longer  rec- 
ognized as  a  member  of  the  board.  The 
mayor  also  sent  the  board  of  aldermen  a  com- 
munication in  which  he  recognized  the  other 
four  members  as  the  holding  over  aldermen. 
Uplngton  then  filed  this  action  against  Hobbs, 
Wilson,  Allen,  and  Downing,  praying  that 
Hobbs  be  required  to  abide  the  election  which 
he  had  made  to  take  the  short  term  and  that 
Uplngton  be  adjudged  entitled  to  the  seat  for 
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tbe  long  term.  An  answer  was  filed  con- 
troToHiig  tbe  allegations  of  tbe  petition. 
Tbe  case  was  tried  by  a  Jury.  The  proof 
sbowed  tbe  facta  above  stated.  Hobba  did 
not  testify  on  the  trial.  Tbe  court  gave  tbe 
jniy  tbe  following  Instruction :  "If  the  Jury 
believe  from  the  evidence  that  by  an  agree- 
ment between  the  plaintiff,  J.  V.  Cplngton, 
and  the  defendants,  W.  C.  C.  Hobbs,  R.  A. 
Downing,  E.  J.  Allen,  and  O.  D.  Wilson,  said 
Hobbs  agreed  that.  If  elected  president  of  the 
board  of  aldermen  of  the  city  of  Lexington, 
he,  the  said  Hobbs,  would  accept  the  office  of 
member  of  the  board  of  aldermen  of  said  city 
for  the  term  mdlng  with  tbe  Slat  day  of  De- 
cember, 1903,  and  if  the  Jury  further  believe 
from  the  evidence  that  said  Hobbs  under  said 
agreement  was  elected  to,  and  did  hold,  the 
office  of  president  of  the  board  of  aldermen 
of  said  city,  the  Jury  should  find  for  the 
plaintiff.  And  nnleas  the  jury  do  so  be- 
lieve from  the  evidence,  the  Jury  should  find 
for  the  defendant"  The  jury  found  for  the 
plaintiff,  and,  the  court  having  entered  judg- 
ment In  his  favor,  the  defendants  appeal. 

The  charter  of  Lexington  provides  In  sub- 
stance that  the  board  of  aldermen  shall  de- 
termine the  election  and  qualifications  of  Its 
members,  and  It  Is  Insisted  for  the  appellants 
that  the  board  having  determined  that  Up- 
isgton  took  the  short  term,  the  courts  are 
without  Jurisdiction  In  the  premises.    The 
dlfiicnlty  with  this  position  Is  that.  In  order 
for  the  board  to  act.  It  most  have  had  a  quo- 
rum competent  to  act    Hobbs  did  not  vote 
upon  tbe  resolution,  upon  the  Idea  that  he 
bad  no  right  to  vote  In  his  own  case.  But  Down- 
ing, Wilson,  and  Allen  bad  no  more  right  to  vote 
upon  the  resolution  than  Hobbs  or  Uplngton ; 
for  the  board  had  as  much  right  to  determine 
that  any  one  of  them  took  the  short  term  as 
it  had  to  determine  that  Hobbs  or  Uplngton 
took  It.    In  determining  a  matter  of  this  sort 
tbe  board  acts  In  a  quasi  Judicial  capacity, 
and  no  man  can  vote  In  his  own  case  In  a  mat- 
ter of  this  sort    Taylor  v.  Democratic  Com- 
mittee, 87  S.  W.  786,  27  Ky.  Law  Rep.  1064. 
It  follows  that  there  was  no  quorum  of  tbe 
board  of  aldermen  who  could  properly  vote 
on  the  resolution,  and,  there  being  no  quorum, 
tbe  resolution  la  not  the  valid  act  of  the 
board  of  aldermen,  and  la  not  binding.    Not 
only  ao,  bat  the  rl^ts  of  the  parties  were 
fixed  before  the  board  organized  and  were 
vested.    The  power  lodged  In  the  board  of 
aldermen  by  the  statute  to  determine  the  elec- 
tion and  qnallflcatlons  of  Its  members  does 
not  authorize  them  to  take  from  a  member, 
wltboat  right,  an  office  Into  which  he  has 
already  been  inducted  under  a  previous  board, 
and  to  which  he  has  a  vested  right    The 
courts  may  protect  such  a  vested  right  no 
less   than  any   other  property  right  which 
may  be  violated. 

The  mayor  was  given  no  authority  to  set- 
tle   the   matter.    His   message    recognizing 
fonr  persons  as  aldwmen  added  nothing  to 
80  8.W.— « 


their  rights.  When  the  election  was  held  In 
1902,  and  five  men  were  elected,  without  any 
Indication  as  to  which  was  to  hJave  the  short 
term,  the  fact  that  Uplngton  bad  received 
less  votes  than  any  of  the  other  fonr  was  no 
reason  for  assigning  him  the  short  term. 
The  proper  way  of  settling  the  dispute  as  to 
who  was  to  take  the  short  term  would  have 
been  to  cast  lots.  This,  no  doubt  would  have 
been  done,  but  for  the  fact  that  Hobbs  agreed 
to  take  the  short  term  If  they  would  elect  him 
president  By  making  this  agreement  he  ob- 
tained the  office  of  president  and  prevented 
the  question  being  settled  by  lot  as  to  who 
should  have  the  short  term.  When  he  thus 
agreed  to  take  the  short  term,  and  prevented 
the  question  being  settled  by  lot  be  is  estop- 
ped, after  the  expiration  of  the  short  term,  to 
claim  the  long  term.  The  agreement  be- 
tween the  five  men  as  to  which  should  take 
the  short  term  violated  no  public  policy.  On 
tbe  other  hand,  the  law  favors  the  settleinent 
of  disputes.  Hobbs,  having  agreed  to  take 
the  short  term,  must  abide  his  agreement. 
Just  as  be  would  have  been  compelled  to 
abide  an  agreement  to  determine  tbe  matter 
by  lot  If  In  the  drawing  he  had  drawn  the 
short  term. 
Judgment  affirmed. 


SWAFFORD'S  ADM'R  v.  WHITB. 

(Ooort  of  Appeals  of  Kentucky.    Oct  6,  1905.) 

1.  PaBTNXBSHIP— AOCOUNTIKO  — PABTHaBBHIP 

Itbxs. 

W.,  owner  of  timber  land,  and  8.,  formed 
a  partnership;  W.  to  furnish  the  timber  and 
S.  to  cut  and  haul  it  to  a  stream,  where  it  was 
to  be  rafted  and  floated  at  the  expense  of  tbe 
firm.  Held,  that  the  enterprise  was  a  partner- 
ship from  its  inception,  and  not  merely  from 
tbe  time  the  logs  reached  tbe  stream,  so  that 
loans  by  W.  to  S.  of  money  and  teams  to  en- 
able S.  to  get  the  timber  to  the  stream  were 
advancements  by  W.  of  part  of  S.'s  share  of 
capital,  and  therefore  to  be  treated  on  a  i>artner- 
ship  accounting  as  partnership  items. 

2.  Sahk— Settino  off  Peksonai.  Debts. 

Personal  debts  of  one  partner  to  the  otEer 
are  the  subject  of  set-off  on  a  partnership  ac- 
counting, especially  where  the  rights  of  firm 
creditors  do  not  Intervene. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  {  734.] 

8.  Witnesses  —  TRANBA^onons   with   Dbok- 

DENT. 

Under  Civ.  Code  Prsic  {  606,  subsec.  7, 
providing  that  a  person  may  testify  for  himself 
as  to  the  correctness  of  original  entries  made 
by  him,  though  the  person  against  whom  they 
were  made  is  dead,  the  surviving  partner  on  a 
partnership  accounting  may  testify  concerning 
transactions  with  decedent;  he  exhibiting  his 
books  of  original  entry  kept  by  himself,  cun* 
taining  regular  and  chronological  entries  con- 
cerning the  tranaactions. 

[Ed.  Note. — For  cases  in  point  see  vol.  80, 
Cent  Dig.  Witnesses,  H  643,  687.] 

4.   PaBTNESBHIP— LIABII.ITT  FOB  LOBB. 

The  surviving  partner  in  a  logging  busi- 
ness will  not  be  charged  with  loss  of  logs, 
through  no  fault  of  his,  while  being  driven  down 
a  stream.  ^  ■ 
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5.  SxifK— EzpKifSKB  or  Settlkmsnt. 

The  expense  of  aettling  a  partnemhip  Is  a 
partnership  liability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  {  820.] 

6.  Sake  — Death  or  Pabtneb  —  AppBAiBiica 
Pbopkbtt. 

It  is  proper  practice,  on  death  of  a  partner, 
for  the  survivor  to  have  the  county  court  grant 
administration  to  appoint  appraisers  of  the 
partnership  property. 

Appeal  from  Clrcttlt  Court,  Clay  County. 

"Not  to  be  offlcially  reported." 

Suit  by  WIlllAn  Swafford's  administrator 
against  John  B.  White,  surviving  partner. 
From  the  judgment,  plalntUf  appeals. 
Affirmed. 

D.  E.  &  W.  W.  Rawllngs,  for  appellant 
John  D.  White  and  Stivers  &  Wright,  for  ap- 
pellee. 

O'REAR,  3.  John  B.  White  owned  a  tract 
of  timber  land  In  Clay  county.  He  and  Wm. 
Swafford  entered  Into  a  parol  contract  of 
copartnership,  whereby  White  furnished  the 
timber  and  Swafford  cut,  peeled,  bauled,  and 
pitted  It,  and  took  It  to  a  designated  point 
on  Ooose  creek,  where  It  was  to  be  rafted 
and  floated  out  at  the  expense  of  the  Arm, 
and  sold  in  the  markets  of  the  Lower  Ken- 
tucky river.  Before  the  timber  had  all  been 
marketed  Swafford  died.  This  suit  was  In- 
stituted by  his  administrator  against  White 
as  surviving  partner  for  an  accounting  and 
settlement  White  did  not  contest  the  fact 
or  nature  of  the  partnership.  The  cause  was 
referred  to  the  master  commissioner  for 
proof  and  settlement,  who  reirarted  that 
White  was  Indebted  to  Swafford  in  the  sum 
of  $194.41.  Swafford's  administrator  except- 
ed to  the  commissioner's  report  on  various 
grounds,  and  prosecuted  this  appeal  to  cor- 
rect the  Judgment  overruling  bis  exceptions 
and  confirming  the  settlement  reported  by 
the  commissioner. 

It  developed  in  the  proof  that  White  had 
advanced  to  Swafford  money  and  teams  to 
enable  him  to  comply  with  his  part  of  the 
contract  as  well  as  had  become  his  surety 
for  another  team  bought  for  the  same  pur- 
pose, for  which  appellee  had  to  pay  about 
$112.  Appellant's  contention  as  to  these 
items  is  that  they  are  not  properly  partner- 
ship items;  that  there  was  no  partnership 
in  fact  until  after  the  logs  were  delivered  to 
the  agreed  point  in  Ooose  creek,  and  that 
as  the  money  and  teams  were  furnished  to 
Swafford  before  that  event  they  constituted 
personal  demands  owing  by  Swafford  to 
White ;  that  the  latter  would  have  to  present 
them,  properly  proven,  to  the  administrator 
for  payment,  and  In  the  meantime  pay  over 
to  the  administrator  for  distribution  among 
all  Swafford's  creditors  one-half  of  the  pro- 
ceeds of  the  partnership  timber,  less  expenses 
Incurred  after  the  timber  bad  reached  Ooose 
creek.  This  contention  cannot  be  allowed 
for  at  least  two  reasons :  In  the  first  place, 
the  partnership  existed  from   the  moment 


Swafford  cut  a  tree  on  tbe  land  agreed  on. 
The  fixing  of  the  point  of  delivery  on  Ooose 
creek,  where  both  partners  were  to  equally 
share  the  expenses  of  running  tbe  timber  to 
market,  was  merely  the  dividing  line  between 
contributions  to  capital  and  the  firm's  under- 
taking. White  contributed  tbe  timber  to 
capital.  Swafford  contributed  the  labor  nec- 
essary to  get  It  Into  Ooose  creek  as  his  share 
of  the  capital.  The  adventure  was  neverthe- 
less a  copartnership  from  its  beginning.  To 
the  extent  therefore,  that  White  advanced 
Swafford's  share  of  capital,  the  latter  owed 
It  to  the  former.  No  complete  settlement  of 
the  partnership  accounts  conid  have  been 
bad  that  did  not  include  such  Items.  In  the 
next  place,  even  If  it  bad  been  an  Independ- 
ent and  personal  debt  owing  by  Swafford  to 
White,  It  was  the  subject  of  set-off  In  the 
settlement  between  them,  especially  where 
the  rights  of  firm  creditors  did  not  intervene. 
Wathen  v.  Russell,  47  S.  W.  487,  20  Ky.  Law 
Rep.  709 ;  Ely  v.  Commonwealth,  5  Dana,  402. 
For,  If  Wblte,  on  settlement  of  partnership 
affairs,  owed  Swafford,  It  was  a  simple  debt 
and  any  sum  owing  by  Swafford  to  White 
on  any  other  account  ought  to  have  been 
set  off  against  It  Any  other  course  wotild 
have  sent  White  to  court  to  collect  a  debt 
the  means  of  paying  which  he  already  had 
in  his  hands.  To  avoid  such  needless  and 
wasteful  circuity  and  Injustice,  the  doctrine 
and  practice  of  set-off  was  long  ago  originat- 
ed and  has  ever  since  been  applied  by  the 
courts. 

White  testified  In  his  own  behalf  concern- 
ing certain  transactions  with  decedent. 
This  is  objected  to  as  being  in  violation  of 
section  606,  subsec.  2,  Civ.  Code  Prac.  Bat 
he  exhibited  his  books  of  original  entry,  kept 
by  him,  in  which  It  appears  there  were  regn- 
lar  and  chronological  entries  concerning 
the  transactions.  Subsection  7,  {  606,  Civ. 
Code  Prac,  expressly  allows  a  witness  to  tes- 
tify in  his  own  behalf  concerning  such  mat- 
ters although  the  adverse  party  may  be  dead. 

White  accounted  for  all  the  logs  that  be 
sold  after  the  death  of  Swafford,  195  in  utud- 
ber.  When  measured  In  Ooose  creek,  aboat 
a  year  before  they  were  finally  delivered  at 
High  Bridge  or  Valley  View  on  Kentucky 
river,  they  contained  784J40  feet;  but  when 
measured  at  point  of  delivery,  where  they 
were  sold  by  White,  they  were  measured  to 
contain  only  64,198  feet  Appellant  contends 
that  White  should  have  been  charged  with 
the  first  measurement.  The  discrepancy  Is 
accounted  for  by  the  fact  that  part  of  the 
logs  were  lost  in  transit,  and  the  remainder 
would  naturally  lose  something  by  sap  rot, 
and  by  being  scaled  at  point  of  delivery  for 
defects  not  allowed  for  in  tbe  first  measurt;- 
ment  As  White  accounted  for  all  he  got. 
It  was  right  that  he  should  not  have  l>een 
charged  with  what  was  lost  through  no  fault 
of  bis. 

The  circuit  court  adjudged  that  the  costs 
be  divided  equally  between  plaintlfl  and  de- 
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fadant.  WUte  was  not  denying  the  part- 
nership, nor  Its  terms.  He  and  the  adminis- 
trator had  tried  to  settle,  but  bad  failed  to 
agree,  mainly  because  the  latter  would  not 
allow  credit  for  the  Items  which  we  hare 
decided  above  were  proper  credits.  Either 
party  had  the  right  to  resort  to  the  court 
nnder  sneb  circumstances  for  settlement. 
Tbe  expense  of  settling  a  partnership  Is  a 
PArtuM^hlp  liability,  and  was  properly  so 
adjndged.  Broeg  t.  Pool,  60  8.  W.  618,  22 
E;.  Law  Rep.  1354. 

A  final  Item  objected  to  Is  too  small  to 
warrant  a  reversal  of  the  Judgment,  though 
it  had  been  erroneous.  We  advert  to  it  to 
CMnmend  the  practice  Indulged  in  by  appel- 
lee ni>on  the  death  of  SwafTord,  White,  as 
surviving  partner,  applied  to  the  county 
court  having  Jurisdiction  to  grant  administra- 
tion to  appoint  appraisers  of  a  partnership 
estate.  They  were  appointed,  and  their  re- 
port was  filed  in  the  county  court  derk's 
office.  The  item  objected  to,  $1.30,  was  the 
clerk's  fees  about  that  matter.  While  there 
is  no  statute  directing  such  proceeding,  it  is 
quite  likely  that  fewer  controversies  would 
arise,  or  at  least  that  there  would  be  less 
grounds  for  suspicion  of  the  surviving  part- 
ner's actions.  If  such  course  were  generally 
pnrsued.  Thereby  the  representatives  of  the 
deceased  member  would  have  preserved  by 
impartial  men  data  showing  the  status  of 
the  partnership  assets  before  they  could  have 
been  materially  changed  since  tbe  deceased 
member's  death. 

We  perceive  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


LEONARD'S  ADM'R  v.  COWLINO. 
(Cocrt  of  Appeals  of  Kentucky.  Oct  10, 1905.) 
Affeai< — Motion  to  Dismiss— Rshkabino— 
PzanxTTiRo  Reoobo. 
On  rehearing  of  motion  to  dismiss  appeal, 
appellant  may  nave  the  record  perfected  to 
sbow  that,  after  abandonment  by  motion  for  new 
trial  of  tbe  finrt  appeal  granted  by  tbe  trial 
court,  a  second  appeal  was  granted  by  it,  the 
transcript  filed  havmg  been  apparently  complete 
and  certified  by  the  clerk  of  tbe  trial  court 
as  being  complete ;  but  tliis  will  be  allowed  on 
condition  that  the  supersedeas  issued  below  be 
allowed  to  stand  and  abide  tbe  final  result  on 
tlie  merits. 

"Not  to  be  ofliclally  reported" 

On  rehearing.    Oranted. 

For  former  report,  see  87  S.  W.  812. 

Greene  &  Van  Winkle,  for  appellant  A. 
C  Bucker,  for  appellee. 

O-REAR,  J.  With  the  petition  for  re- 
bearing  appellee  offers  to  file  an  omitted  part 
ct  the  record,  viz.,  an  order  of  the  lower 
court  of  Jnly  9,  1904,  granting  an  appeal  in 
ttis  case  The  supersedeas  bond  was  execut- 
ed on  August  5,  1904  A  previous  appeal 
had  been  granted  by  the  lower  court  April 
1'.  1904 ;  bat,  as  was  held  in  the  former  opin- 
ion herein  (87  S.  W.  812,  27  Ky.  Law  Rep. 
V£6),  appellant's  subsequent  moticm  for  a 


new  trial  was  an  abandonment  of  that  ap- 
peal. The  transcript  of  the  record  was  not 
filed  in  this  court  till  March  21,  1906.  Ap- 
pellee's motion  to  dismiss  the  appeals  grant- 
ed below  was  overruled,  as  is  shown  by  the 
former  opinion,  because  the  record  disclosed 
that  but  one  appeal,  viz.,  that  of  April  9, 
1904,  had  been  granted ;  and,  as  it  was  aban- 
doned as  above  shown,  there  was  no  appeal 
pending  but  the  one  granted  in  this  court 
March  21,  1905.  In  discussing  the  effect 
of  tbe  appeal  granted  April  9,  1904,  subse- 
quently abandoned,  and  tbe  effect  of  the 
supersedeas  and  bond,  this  court  said :  "The 
appeal  bond  was  executed  after  the  motion 
for  a  new  trial  was  overruled,  and  was  no 
doubt  executed  under  the  idea  that  an  ap- 
peal had  been  granted  by  the  circuit  court. 
But  as  no  appeal  was  tben  granted,  and  as 
the  appeal  which  was  granted  on  April  Otb 
had  been  abandoned,  the  appeal  bond  and 
supersedeas  are  void."  By  the  additional 
part  of  the  record  now  offered  to  be  filed  by 
appellee  with  bis  petition  for  rehearing,  It 
does  appear  that  an  appeal  bad  been  grant- 
ed when  the  supersedeas  bond  was  executed 
and  the  supersedeas  issued,  other  than  the 
one  of  April  9th,  to  wit,  the  one  of  July  9th. 
If  that  fact  had  been  made  to  appear,  it  is 
manifest  from  the  language  of  tbe  court  in 
the  opinion  that  our  conclusion  would  have 
been  otherwise. 

The  question  is,  will  the  court  on  a  peti- 
tion for  rehearing  allow  the  record  to  be 
perfected,  so  as  to  change  tbe  result?  In 
a  number  of  cases  It  has  been  decided  that 
after  submission  the  court  will  not  allow 
the  record  to  be  extended,  and  that,  where 
the  appellant  has  lost  upon  an  Imperfect 
record,  the  court  will  not  on  rehearing 
permit  the  record  to  be  changed  and  the  case 
retried.  Stanford  v.  Parker,  16  8.  W.  784, 
16  S.  W.  268,  12  Ky.  Law  Rep.  878;  Chris- 
timber  V.  Searcy,  12  Bush,  171;  Yeager  v. 
Groves,  78  Ky.  278;  Martin  v.  Royse,  54  S. 
W.  177,  21  Ky.  Law  Rep.  *1853.  This  rule, 
though,  has  been  confined  to  appellant  in  its 
application ;  for  it  Is  the  appellant  generally 
who  files  the  record  here,  and  It  is  obviously 
a  safe  rule  that  prohibits  his  speculating 
upon  the  result  of  the  court's  action  by 
presenting  incomplete  transcripts.  He  does 
1^0  at  his  peril.  On  the  other  hand,  we  have 
held  In  a  number  of  cases  tbat  the  rule  does 
not  apply  in  its  rigor  to  the  appellee,  who 
does  not  bring  up  tbe  record.  We  are  speak- 
ing of  those  cases  in  which  the  complete  rec- 
ord is  required  to  be  brought  up.  In  Doty 
V.  Ti-ustees  of  Berea  College,  15  S.  W.  1063, 
16  S.  W.  268, 12  Ky.  Law  Rep.  964,  and  Long 
V.  Kerrigan,  16  S.  W.  708,  17  8.  W.  441.  IS 
Ky.  Law  Rep.  483,  the  appellees  were  allow- 
ed ta  bring  in  omitted  portions  of  tbe  record 
after  Judgment  here,  where  the  Incomplete 
transcript  had  been  filed  by  the  appellants, 
and  rehearings  were  granted  thereon.  In 
the  case  at  bar  the  transcript  filed  by  appel- 
lant was  apparently  complete,  and  was  so 
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cerdfled  to  by  ttie  clerk  of  tbe  drcolt  court 
Doubtless  It  was  believed  by  the  clerk  and  by 
appellant's  counsel  that  It  was  eo.  Under 
the  ctrcumstanceB  appellee's  counsel  might 
well  have  relied  on  the  verity  of  the  clerk's 
certificate.  This  court  so  relied  on  It,  and 
we  are  all  In  error  as  to  the  fact  Now,  what 
Is  the  remedy?  It  occurs  to  us  that  sub- 
stantial Justice  is  to  allow  the  record  to  be 
perfected,  to  preserve  the  rights  of  the  par- 
ties on  the  merits  of  the  case,  whatever  they 
may  be.  But  In  view  of  the  mispractioe  of 
the  case,  we  allow  tbls  additional  transcript 
to  be  filed  on  terms  that  the  supersedeas  is- 
sued below  be  allowed  to  stand  and  abide 
the  final  result  of  the  court's  action  on  the 
merits  of  the  case.  The  expression  in  the 
former  opinion  that  "the  appeal  bond  and 
supersedeas  are  void"  Is  withdrawn. 

The  motion  to  dismlsB  the  appeal  is  over- 
ruled. The  motion  to  file  additional  tran- 
script la  sustained. 


LOUISVILLB  &  N.  B.  GO.  t.  SIGHTS. 

(Court  of  Appeals  of  Kentucky.    Oct.  IS,  1906.) 

1.  Bailboads  —  Cbosbinos  —  Wabnino  bt 
F1.A0UAN. 

It  is  the  duty  of  a  flagman  at  a  railroad 
crossing  to  give  the  driver  of  a  team  inch 
warning  of  the  approach  of  a  train  as  will  en- 
able him  to  stop  bia  team  at  a  point  where  an 
ordinarily  well-broken  and  gentle  team  would 
not  become  dangerously  frightened,  or  where, 
if  Ills  horses  were  not  ordinarily  well-broken 
and  gentle,  he  would  have  time  to  turn  around 
and  drive  to  a  point  of  safety. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Bailroads.  <  974.] 

2.  Dahaqes— Pebsonal  Injubies. 

The  measure  of  damages  for  personal  in- 
Jtiry  is  the  expense  of  plaintiff's  cure,  the  value 
'  of  the  time  lost  by  him  during  his  disabilities, 
and  a  fair  compensation  for  his  bodily  and  men- 
tal suffering  caused  by  the  injury,  as  well  as  for 
any  permanent  reduction  in  liis  earning  powers. 
[Bd.  Note. — For  cases  in  point  see  vol.  IS, 
Cent  Dig.  Damage,  {  222.] 

8.  SAUB— INSTBUCTIONS. 

The  term  "permanent  inability  to  lalxv," 
in  an  instruction  as  to  measure  of  damages  for 
personal  Injury,  Is  not  the  precise  equivalent 
of  "permanent  reduction  In  his  power  to  earn 
money" ;  and  allowing  remuneration  for  "inr 
convenience"  suffered  is  too  latitudinous. 

4.   NeGLIOKNOB— OOITTBIBUTOBT   NeOUOEKCB— 

Instbuctiors. 
An  instruction  assuming  that  to  entitle 
defendant  to  the  benefit  of  the  rule  of  contribu- 
tory negligence,  it  must  have  been  entirely  free 
of  negligence,  is  contrary  to  the  theory  of  con- 
tributory negligence. 
6.  Bailboads  —  Obossinos  —  Opkbatioh     or 

TBAin. 
A  railroad  company  has  the  right  as 
against  one  approaching  a  crossing  with  a 
tMm,  to  operate  its  engine  and  cars  in  the 
usual  and  ordinary  way,  and  to  make .  such 
noises  or  movements  as  are  usually  and  neces- 
sarily made  by  trains  in  motion  under  similar 
drcnmstances. 

[Bd.  Note. — For  cases  in  point  see  toL  41, 
Cent  Dig.  BaUroads,  {{  881-983.] 


Appeal   trmn    Clicnit    Oonrt,  Henden 
County. 

"To  be  officially  reported." 

Action  by  A.  B.  Sights  against  tbe  L01 
Tllle  St  Nashville  Ballroad  Company.    Jv 
ment  for  plaintiff.    Defendant  appeals, 
versed. 

Xeaman  &  Yeaman  and  Benjamin  D.  V 
field,  for  appellant    Clay  &  Clay,  for 
pellee. 

BABKBB,  J.    This  is  the  second  api 
of  this  case  to  this  court    On  the  first  t 
In  the  circuit  court  a  peremptory  instruc 
was  awarded  the  appellant  company  to 
Jury  to  find  for  it  at  the  conclu8i<m  of  pi 
tiff's  evidence.    Upon  appeal  the  JudgD 
was    reversed,  for  the    reasons  given  In 
opinion  to  be  found  in  78  S.  W.  172,  25 
Law  Bep.  1648.    Upon  the  second  trial 
evidence  for  the  plaintiff  was  substant 
the  same  as  upon  the  first  and  we  adopt 
following  statement  from  the  opinion  of  C 
Justice    Burnam  on   the  first  appeal  a 
basis  for  a  discussion  of  the  questions  of 
arising    upon    this:    "Tbe  alleged    act 
negligence  on    the   part  of   the    defen 
consisted  In  driving  its  engine  across  01 
the  most  frequented  streets  of  the  dt 
Henderson  without  giving  any  signals  c 
approach,  and  in  the  failure  of  tbelr 
man,  who  was  stationed  at  the  crossit 
conformity  of  one  of  the  ordinances  ol 
city  of  Henderson,  to  give  them  warnii 
the  approach  of  the  engine  until  too  la 
avoid  the  injury ;  third,  in  causing  the  e 
to  emit    violent  and    unusual  noises 
close  to    and  in    front  of   plalntifC'a  hi 
Tbe  testimony  of  appellant  whlcb  wai 
roborated  by  that  of  Mr.  Johnson,  wIm 
driving  with  him,  was  to  the  effect  tlu 
railway  company  had    maintained  at 
crossing  of  Second  street  in  the  city  of 
derson.  In  conformity  with  the  require 
of  a  d^  ordinance,  a  flagman,  whose 
required,  when  trains  were  approacbii 
street  that  he  should  stand  in  the  i 
thereof  and  give  notice  of  their  appro) 
travelers  by  waving  his  flag;  that  a. 
house  had  been  erected  between  the 
of  the  Louisville  &  Nashville  BaiIroa4 
pany  and  those  of  the  Illinois  Centx-aJ 
road  Company  for  bis  accommodaticM 
when  the  way  was  unobstructed  he   1 
retired  to  hla  house ;  that  on  the  da  to 
accident  appellant  was  riding  in    & 
pulled   by    two   horses,    which    were 
driven  by  Mr.  Johnson,  along  Second 
in  the   direction  of    the  railroad    cr< 
that  when  they  arrived  at  within  2CK 
of  the   crossing  they   discovered  axx 
backing  a  train  across  the  street  soil; 
they    stopped    their    horses   and     r« 
standing  until  the  entire  train  had  dlai 
ed  behind  a   train  of  box  cars  whic 
standing  upon  the    tra(& ;     that     at 
train  passed  out  of  visw,  not  seeing   t 
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man  In  the  street,  they  concluded  tbat  It 
wu  safe  to  approach,  and  drove  their  horsea 
(lowly  and  cautiously  toward  the  crossing; 
ttiat  when  they  arrived  at  within  about  IS 
or  20  feet  of  the  track  of  the  lUlnolB  Central 
Railroad  Company  they  saw  the  flagman 
standing  near  his  shanty  on  the  side  of  the 
street  with  his  ba<^  to  the  railroad  and  bis 
flag  across  his  shoulders,  holding  it  with 
both  hands;  that  suddenly,  and  without 
warning  of  its  approach,  the  engine  reappear- 
ed from  behind  the  train  of  box  cars,  and 
rimnltaneously  with  its  appearance  the  en- 
gine emitted  a  succession  of  violent  and  un- 
osnal  noises,  and  that  at  this  time,  for  the 
tijt  time,  the  flagman  began  to  wave  his 
flag;  that  their  horses  became  frightened 
at  the  noise  of  the  train  and  Immediately 
tamed  around,  throwing  appellant  out  of  the 
buggy  and  running  away;  tbat  as  a  result 
of  the  accident  appellant's  leg  was  broken, 
and  he  was  for  some  time  conflned  to  his 
bouse  and  unable  to  perform  his  duties." 
The  evidence  adduced  by  the  appellee  on  the 
last  trial  below  substantially  sustains  the 
fwegolng  statement,  and  that  of  the  appellant 
in  the  main  contradicts  that  of  appellee.  At 
the  close  of  all  the  testimony  the  court  over- 
ruled the  motion  of  appellant  for  a  peremp- 
tory instruction,  and  the  Jury  returned  a  ver- 
dict in  favor  of  api)e]lee  in  the  sum  of  |4,000, 
and  the  railroad  is  here  on  apiieal. 

The  first  instruction  given  the  Jury  is 
faulty,  in  that  it  fails  to  establish  any  stand- 
ard of  duty  on  the  part  of  the  flagman  in 
the  matter  of  giving  warning  of  the  approach 
of  the  train  to  the  crossing.  One  who  has 
observed  the  conduct  of  horses  as  they  ap- 
proach a  railroad  crossing  in  the  presence  of 
a  passing  train  will  be  strudc  with  the  differ- 
ence In  their  actions.  Some  horses  can  be 
driven  with  safety  up  to  a  point  within  a 
Tery  few  feet  of  a  passing  train;  others 
must  be  stopped  at  a  long  distance  to  secure 
Immonity  from  danger ;  while  still  others 
may  tM  safely  stopped  at  various  points  be- 
tween these  two  extremes.  It  therefore  la 
bnportant  tbat  the  flagman  should  know 
bow  close  he  may  safely  permit  a  driver  to 
come  before  flagging.  There  must  be  some 
standard  of  distance  for  him  to  observe. 
We  have  therefore,  after  considerable  re- 
flection upon  this  subject,  concluded  that  the 
court  should  have  said  to  the  Jury  substan- 
tially that  it  was  the  flagman's  duty  to  have 
given  appellee  such  warning  of  the  approach 
of  the  train  as  would  enable  him  to  stop  his 
team  at  a  point  where  an  ordinarily  well- 
broken  and  gentle  team  would  not  become 
dangerously  frightened,  or  such  warning  as 
would  give  him  time,  if  his  team  were  not 
ordinarily  well-brcdcen  and  gentle,  to  turn 
around  and  drive  to  a  point  of  safety. 

The  first  instruction  Is  also  faulty  in  the 
measura  o<  damages  it  cstabUahea.    Shear- 


man &  Redfleld,  in  their  work  on  the  Law  of 
Negligence  (section  758),  in  our  opinitMi 
state  the  correct  rule  on  this  subject  as 
follows:  "In  an  action  for  negligent  injury 
to  the  person  of  the  plaintiff,  he  may  recover 
the  expense  of  his  cure,  the  value  of  the  time 
lost  by  him  during  his  disabilities,  and  a  fair 
compensation  for  the  bodily  and  mental 
suffering  caused  by  the  Injury,  as  well  as  for 
any  permanent  reduction  of  his  power  to 
earn  money."  And  this  rule  should  have 
been  given  the  Jury  in  lieu  of  the  one  con- 
tained in  the  instruction.  "Permanent  In- 
ability to  labor"  is  not  the  precise  equivalent 
of  "permanent  reduction  in  his  power  to  earn 
money" ;  and  to  allow  the  Jury  to  remunerate 
the  "inconvenience"  suffered  by  appellee  is 
entirely  too  latitudlnous. 

The  third  Instruction  Incorrectly  states  the 
rule  as  to  contributory  negligence,  in  tbat 
It  assumes  that.  In  order  to  be  entitled  to  It, 
the  appellant's  agents  must  have  been  en- 
tirely free  of  negligence.  This  is  contrary 
to  the  whol^  theory  upon  which  contributory 
negligence  is  predicated.  Contributory  n%- 
Ugence  on  the  part  of  the  plaintiff  necessarily 
assumes  negligence  upon  the  part  of  the  de- 
fendant The  one  is  correlative  of  the  other. 
In  lieu  of  No.  8,  the  Jury  should  have  been 
told,  substantially,  that,  although  the  de- 
fendant's agents  were  negligent  in  falling 
to  give  the  plaintiff  proper  warning  of  the 
approach  of  the  train,  yet.  If  appellee  was 
also  negligent  of  bis  own  safety  in  approach- 
ing the  crossing,  and  except  for  his  contribu- 
tory negligence  the  injury  would  not  have 
occurred,  the  law  is  for  the  defendant 

Only  so  much  of  Instruction  No.  4  as  fol- 
lows should  have  been  giv«i:  "The  court 
further  Instructs  you  that.  If  you  believe  from 
the  evidence  that  the  flagman  so  stationed 
at  said  crossing  at  the  time  plaintiff  ap- 
proached the  same  was  not  in  his  customary 
place  of  duty,  then  the  plaintiff  had  a  right 
to  presume,  In  the  absence  of  reasonable  and 
timely  warning  to  the  contrary,  that  he 
would  not  be  exposed  to  danger  from  ap- 
proaching trains  in  driving  near  or  crossing 
said  track."  The  rest  of  It  should  have 
been  omitted. 

The  fifth  instruction  should  have  contain- 
ed only  the  following  language:  "The 
court  Instructs  the  Jury  that  the  defendant 
had  the  right  to  operate  its  engine  and  cars 
In  the  usual  and  ordinary  way,  and  to  make 
such  noises  or  movements  as  are  usually  and 
necessarily  made  by  trains  in  motion  under 
similar  circtmistances." 

The  conclusion  we  have  reached  as  to  the 
errors  in  the  instructions  precludes  the  neces- 
sity of  an  examination  of  the  question  as  to 
whether  or  not  the  verdict  is  excessive. 

For  the  reasons  given  the  Judgment  Is  re- 
versed, for  proceedings  consistent  herewith. 


Digitized  by 


Google 


1S4 


89  SOUTHWBSTDBN  BBPOBTBB. 


(Ky. 


FBAZBB  T.  FIDBLITT  &  DEPOSIT  00. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1905.) 

1.  BZEOUTOBS  AND  ADUIRISTBAT0B8— SaUC  OT 

Lard  to  Saiibft  C1.AIXS— Rights  of  Soix 

Devisee. 
The  interest  of  the  sole  devisee  of  a  de- 
ceased executor  may  be  sold  to  satisfy  a  judg- 
ment B|;ain8t  the  estate  of  the  executor,  and 
the  devisee  cannot  require  that  the  same  shall 
be  rented  and  the  proceeds  applied  to  the  satis- 
faction of  the  judgment. 

2.  Same— Satisfaction  or  Judgment  Oot  or 
Intesest  of  Sole  Devisee. 

A  testator  divided  his  estate  into  five  equal 
parts,  and  gave  one  each  to  his  wife,  a  son,  two 
daughters,  and  a  grandson,  and  directed  that 
the  son,  as  executor,  should  invest  the  grand- 
aon's  portion  in  real  estate,  and  gave  the  execu- 
tor the  use  thereof  until  the  grandchild  became 
21  years  of  age.  The  son  Invested  a  fifth  of 
the  estate  in  land  for  the  grandson.  Thereafter 
the  widow  elected  to  take  under  the  statute, 
and  this  necessitated  paying  back  to  the  widow 
portions  received  by  tie  beneficiaries  under  the 
will.  A  judgment  was  rendered  in  favor  of  the 
widow  for  her  interort,  and  she  released  her 
claim  on  the  grandson's  land.  Held,  that  the 
sole  devisee  of  the  executor  could  not,  in  a  suit 
to  sell  the  interest  devised  to  her  to  satisfy  the 
judgment,  complain  of  the  court's  action  in 
setting  apart  to  tihe  grandson  his  interest. 
&  Apfeai.  —  Review  —  Bbbob  as  to  Pebson 
Not  Pabty  to  Appeal. 

An  error  in  a  judgment,  affecting  a  party 
not  made  a  party  on  apps<^I>  cannot  be  cor- 
rected. 

4.  BxEcirroBS  and  Adhinibtbatobs— Claims 
Aqairbt  Sole  Devisee  —  Liabilitt  fob 
Costs. 

In  a  suit  to  sell  the  interest  of  the  sole 
devisee  of  a  deceased  executor  to  satisfy  a  judg- 
ment for  the  interest  of  the  widow  of  the  testa- 
tor in  bis  estate,  the  court  cannot  charge  the 
sole  devisee  with  costs  which  the  court  had 
previously  adjudged  were  projjerly  chargeable 
to  the  widow  and  paid  by  her  as  compensation 
to  the  executor. 

5.  Same— Pailtibb  to  Pbove  Claim. 

A  sole  devisee  of  a  deceased  executor  can- 
not be  charged  with  an  alleged  claim  against 
the  executor  which  is  denied  by  the  sole  devisee 
and  not  proved  by  the  claimant. 

6.  Same— Costs  of  Appeal. 

The  costs  of  an  unsuccessful  appeal  prose- 
cuted by  the  surety  of  an  executor  from  a  judg- 
ment in  favor  of  the  w"idow  of  the  testator  for 
her  interest  in  his  estate  are  not  chargeable 
against  the  estate  of  the  executor. 

Appeal  from.  Circuit  Court,  Harrison  Coon- 

ty. 

"Not  to  be  ofDclally  reported." 

Action  by  the  Fidelity  &  Deposit  Company 
against  Jane  B.  Frazer.  From  a  judgment 
tor  plaintlfl,  defendant  appeals.    Reversed. 

Wm.  A,  Byrne,  for  appellant  Berry  & 
Webster,  for  appellee. 

NTJNN,  J.  N.  W.  Prazer  died  In  Harrison 
county  in  the  year  1897.  He  left  a  large 
estate,  which  he  disposed  of  by  wllL  His 
widow,  M.  Kate  Prazer,  duly  renounced  the 
provisions  of  the  will  and  elected  to  take 
under  the  statute.  W.  D.  Prazer,  the  son  of 
the  testator,  was  made  the  executor,  who 
qualified  and  executed  bond,  with  the  appellee 
as  surety.  The  executor  defaulted  for  a  con- 
siderable portion  of  the  estate,  and  dies,  lear- 


Ing  his  widow,  the  appellant  herein,  as  bis 
sole  devisee.  M.  Kate  Prazer,  the  widow 
of  N.  W.  Frazor,  brought  an  action  In  the 
Harrison  circuit  court,  making  the  executor, 
children,  and  grandchild,  Jesse  Prazer,  and 
this  appellee  defendants,  by  which  action  she 
sought  to  recover  the  balance  of  her  portion 
of  N.  W.  Frazer's  estate.  A  history  of  that 
litigation  can  be  found  in  an  opinion  of  this 
court  rendered  on  an  appeal  of  that  case  In 
76  8.  W.  13,  25  Ky.  Law  Rep.  473.  It  Is 
BufiSdent  here  to  say  that  the  result  of  that 
case  was  in  M.  Kate  Frazer's  securing  a  Judg- 
ment against  the  estate  of  the  executor  and 
the  appellee  herein  for  the  sum  of  (6,857.88, 
which  judgment  was  affirmed. 

It  appears  from  the  record  on  this  appeal 
that  after  the  affirmance  of  ttiat  judgment 
M.  Kate  Prazer  and  the  appellee  herein  insti- 
tuted an  action  in  the  Harrison  circuit  court 
against   this   appellant  and   one   King,    by 
which  they  sought  to  have  the  court  adjudge 
that  two  certain  deeds  to  a  tract  of  land  be 
declared  void,  for  the  reason  that  they  v^ere 
executed  without  any  consideration  and  for 
the  purpose  of  defrauding  the  creditors  of 
W.  D.  Prazer.    One  ot  the  deeds  was  exe- 
cuted by  W.  D.  Prazer  and  wife  to  E3ng; 
the  other  by  ECing  to  the  appellant.     The 
court  adjudged  the  deeds  void,  and  directed 
a  sale  of  the  land,  the  proceeds  to  be  credited 
on  the  judgment  of  appellee  and  M.  Kate 
Frazer,    Mrs.    Jane   Prazer    appealed    from 
that  Judgment,   and   this   court  affirmed   It. 
See  86  S.  W.  539.    The  land  sold  In  that  case 
for  enough,  after  paying  all  costs,  to  amount 
to  $4,806.08,  which  was  credited  on  the  claim 
of  appellee  and  M.  Kate  Frazer  as  of  date 
November  16,  1903.    The  action  at  bar  was 
brought  to  collect  the  balance  of  the  Judg- 
ment   They  sought  to  sell  the  Interest  of 
appellant  which  she  received  as  the  devisee 
of  her  husband.  In  a  tract  of  land  containing 
over  200  acres.     She  obtained  this  Interest  In 
the  following  manner:    N.  W.  Prazer,  by  bis 
will,  divided  his  estate  Into  five  equal  parts, 
giving  one  each  to  his  wife,  his  son,  W.  D. 
Prazer,  two  daughters,  and  a  grandson,  Jesse 
Frazer,  who  was  a  son  of  W.  D-  IV'azer. 
The  testator  directed  that  his  son  and  exec- 
utor should  Invest  Jesse  Frazer's  portion  In 
real  estate,  and  that  his  son,  W.  D.  Prazer, 
was  to  have  the  free  use  of  this  real  estate 
for  his  purposes  and  benefit  until  Jesse  Prazer 
arrived  at  the  age  of  21  years,  and  then  Jesse 
should  take  it  in  fee  simple.    W.  D.  P'razer 
invested  the  one-fifth  of  his  testator's  estate 
In  land  for  his  son  Jesse  under  the  terms  and 
conditions  of  the  will,  and  this  was  done 
before  the  widow,  M.  Kate  Prazer,  renounced 
the  provisions  thereof,  and  the  executor,  also, 
before  such  renunciation,  had  paid  his  sisters 
their  one-fifth  each.    After  the  widow  elected 
to  take  under  the  statute,  tiie  court.  In   the 
former  action,  gave  the  widow  one-half  of 
the  testator's  perwrnal  estate.    This  necessi- 
tated the  payment  back  of  portions  received 
by  the  sisters  and  also  by  Jmb&  and    tbe 
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court  adjudged  that  the  widow,  M.  Kate 
Frazer,  was  entitled  to  f  1,669.70,  to  be  made 
oat  of  the  tract  of  land  conveyed  to  Jesse. 
Mrs.  Frazer  then.  In  consideration  of  her 
affection  for  Jesae^  executed  a  writing  by 
which  she  agreed  to  release  her  claim  on 
this  land  upon  certain  conditions  named, 
which  are  not  necessary  to  be  stated.  Jesse 
Frazer,  by  his  guardian,  answered,  and  set 
forth  his  interest  in  the  land,  and  asked  that 
the  portion  released  to  him  by  M.  Kate  Frazer 
be  not  sold,  and  that  the  remainder  be  placed 
in  the  hands  of  the  court's  receiver  and  rented 
oat  for  sufficient  length  of  time  to  pay  the 
appellees  their  claim.  Appellant  answered, 
resisting  the  setting  apart  to  Jesse  of  any 
pcHtion  of  the  land,  and  asked  that  the  whole 
of  the  survey  be  rented,  and  the  proceeds  be 
applied  on  the  payment  of  appellee's  claim. 
She  also  alleged  that  after  the  death  of  her 
hosband,  W.  D.  Frazer,  M.  Kate  Frazer,  as 
the  guardian  of  Jesse,  had  taken  charge  of 
the  whole  surrey  of  the  land  and  rented  it 
oot,  and  had  received  as  much  as  $3,000, 
which  she  asked  be  applied  as  a  credit  on 
appellee's  Judgment.  The  appellee  filed  an 
amended  petition,  allegtog  that  it,  by  reason 
of  the  soretyslUp  before  named,  bad  been 
compelled  to  pay  on  the  Judgment  in  favor 
of  M.  Kate  Frazer  $88.76  costs  and  the  addi- 
tioaal  sum  of  $640.96,  ttiat  being  10  per  cent 
damaj^  on  the  judgment  in  her  favor  super- 
seded by  it;  the  same  being  reported  in  76 
S.  W.  IS,  26  Ky.  lAW  Rep.  473.  Tbis 
amended  iietltlon  was  by  agreement  of  par- 
ties controrerted  of  record  by  this  appellant. 
The  court  determined  that  appellant,  as  the 
sole  devisee,  was  the  owner  of  the  Interest 
held  by  her  husband  in  the  land  purchased 
by  that  part  of  the  estate  of  N.  W.  Frazer 
devised  to  Jesse,  less  the  interest  released  to 
Jesse  by  his  grandmother,  M.  Kate  Frazer, 
which  tbe  court  had  commissioners  to  allot  to 
him.  It  also  adjudged  that  appellee's  Judg- 
ment be  credited  by  the  further  sum  of 
$1,906l99  on  account  of  rents  received  by  M. 
Kate  Frazer  from  the  lands  mentioned.  It 
further  adjudged  that  appellant's  interest  in 
this  land  be  sold  to  satisfy  ttno  remainder 
of  appellee's  Judgment  and  for  the  further 
sum  of  189.76  and  $649.86  mentioned  above, 
together  with  interest 

The  appellant  complains,'  and  says  that  tbe 
court  erred  to  her  prejudice  in  directing  a  sale 
of  her  Interest  in  the  land,  instead  of  placing 
it  in  the  hands  of  a  receiver  to  be  rented. 
In  this  the  court  did  not  err.  Tbe  appellees 
were  entitled  to  collect  their  Judgment  all 
at  once.  If  th^  could,  and  the  debtor  has  not 
tbd  right  to  fix  the  terms  and  the  manner  in 
which  the  creditor   may  collect  his  claim. 

The  appelant  also  complains  of  the  setting 
apart  to  Jesse  of  his  Interest  in  the  lands. 
This  was  not  error.  She  had  no  interest  in 
tliat  part  of  the  land  which  had  been  released 
to  blm  by  his  grandmother,  M.  Kate  Frazer. 
Bat,  even  If  error,  it  ooold  not  be  corrected 


on  this  appeal,  for  the  reason  tliat  Jesse  is 
not  a  party  hereto. 

The  appellant  further  complains  that  tbe 
court  erred  in  allowing  appellee  tbe  two  Items 
set  up  In  Its  amended  petition.  In  this  we 
agree  with  the  appellant  As  to  tbe  item  of 
$89.76  costs,  it  was  not  a  proper  claim  against 
the  estate  of  W.  D.  Frazer,  because,  under 
the  former  opinion.  If  it  bad  been  paid  prior 
to  that  time.  It  was  adjudged  properly  paid 
by  M.  Kate  Frazer  and  the  estate  of  N.  W. 
Frazer  as  part  compensation  for  his  services 
as  executor.  And  It  was  also  decided  In  that 
opinion  that  the  costs  of  that  appeal  and  tbe 
further  unpaid  costs  should  be  paid  by  the 
same  parties,  and  was  to  be  regarded  as  an 
additional  compensation  to  tbe  executor.  An 
additional  reason  why  this  claim  should  not 
have  been  allowed  appellee  Is  that  it  was 
denied,  and  there  was  no  proof  that  appellee 
had  paid  it  Tbe  claim  for  $649.96  was  im- 
properly allowed  against  the  estate  of  W.  D. 
Frazer,  for  the  reason  that  ttie  damages  were 
incurred  on  the  supersedeas  bond  executed 
by  the  appellee  upon  an  appeal  by  It  from 
a  Judgment  In  favor  of  M.  Kate  Frazer.  The 
appeal  was  prosecuted  by  the  appellee  for 
its  sole  benefit  with  tbe  view  and  purpose 
of  relieving  itself  from  all  liability  on  the 
bond  of  W.  D.  Frazer.  The  appeal  was  in 
no  wise  In  tbe  interest  of  the  estate  of  W.  D. 
Frazer.    For  tbe  facts  see  the  opinion,  supra. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  reversed,  and  the  cause  remanded 
for  farther  proceedings  consistent  herewith. 


BELL-COGGBSHALL  CO.   v.  LEWIS. 
(Court  of  AppeaU  of  Kentucky.    Oct  10,  1905.) 

1.  APPElt  — Review— StJFFiciKMOT  of  Bvi- 

DBRCE. 

The  verdict  can  be  disturbed  on  appeal,  as 
against  evidence,  only  where  there  is  no  evi- 
dence to  support  it. 

[Ed.  Note. — For  cases  In  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  {§  3928-3934.] 

2.  MASTCB  and  SBBVAHT— iHJtTBT  TO  Sebvart 
— IROOICPSTBNT  AaSISTANT. 

An  employe,  injured  through  the  incompe- 
tency of  an  assistant  may  recover,  if  he  was 
assnred  by  the  superintendent  that  the  assist- 
ant was  competent  and  relied  thereon,  unless 
the  danger  of  bis  continuing  work  with  the  in- 
competent assistant  was  so  obvious  that  an  or- 
dinarily prudent  man  would  not  have  continued 
to  work  as  he  did. 

[Ed,  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  §!  600,  636.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  John  I^ewls  against  the  Bell- 
Coggeshall  Company.  Judgment  for  plaln- 
tiff.    Defendant  appeals.    Affirmed. 

Bennett  H.  Young  and  M.  W.  Rlpy,  for  ap- 
pellant Oaruth,  Chatterson  &  Blitz,  for  aj>- 
pellee. 
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SBTrtiB,  3.  Tbe  appellee,  John  Lewis, 
while  employed  as  a  sawyer  In  the  lumber 
and  planing  mill  of  appellant,  the  Bell- 
Coggeshall  Company,  was  Injured  by  a  blow 
In  the  stomach  from  a  plank  thrown  with 
great  ylolence  against  his  person  by  the  saw 
he  was  operating.  He  sued  appellant  In  the 
Jefferson  circuit  court.  Second  common  pleas 
division,  for  the  Injury  thus  sustained,  and 
recovered  of  It  Judgment  for  $850  In  damages. 
Appellant  was  refused  a  new  trial,  and  by 
this  appeal  It  seeks  a  reversal  of  the  Judg- 
ment 

The  action  Is  bottomed  upon  the  alleged 
negligence  of  appellant  in  furnishing  appel- 
lee an  Incompetent  assistant,  and  the  alleged 
negligence  of  the  latter  In  permitting  the 
plank  which  had  been  sawed  by  appellee 
to  come  In  contact  with  the  saw,  whereby 
it  was  thrown  against  him  with  such  force 
as  to  cause  his  injuries.  It  is  averred  In  the 
petition  that  it  was  appellant's  duty  to 
furnish  him,  as  sawyer,  with  a  competent 
assistant  to  remove  the  sawed  pieces  of 
plank  from  the  table  after  they  left  appel- 
lant's hands,  his  position  being  at  the  side 
of  the  table  and  opposite  appellee;  that  a 
short  time  before  his  injuries  were  received 
aK>eUanf8  superintendent,  without  appel- 
lee's consent,  removed  a  competent  assistant, 
who  had  for  some  time  served  him,  and  neg- 
ligently put  in  his  place  an  inexperienced 
boy.  Incompetent  to  perform  the  work  re- 
quired of  an  assistant;  that  appellee  there- 
upon expressed  to  the  superintendent  his 
belief  of  the  incompetency  of  the  boy,  but 
was  assured  by  the  superintendent  that  the 
boy  was  competent,  and  that,  relying  upon 
this  assurance,  he  accepted  the  services  of 
the  boy  as  an  assistant  and  proceeded  with 
his  work;  but  that  the  boy  was  unable  to 
properly  perform  the  work  required  of  him, 
and  in  attempting  to  remove  the  pieces  of 
plank  negligently  shoved  one  back  on  the 
saw,  which  caught  on  and  was  thrown  back 
by  it  against  the  stomach  of  appellee,  where- 
by he  was  greatly  injured.  The  answer 
speciflcally  denied  that  the  boy  was  incom- 
petent, that  his  negligence  or  Incompetency 
caused  appellee's  Injuries,  or  that  the  lat- 
ter complained  of  his  incompetency,  or  was 
assured  by  appellant's  superintendent  that 
the  boy  was  competent,  and  averred  that 
appellee,  in  the  matter  of  receiving  Ms  In- 
juries, was  himself  guilty  of  contributory 
negligence,  but  for  which  be  would  have  es- 
caped all  injury.  The  plea  of  contributory 
negligence  was  denied  by  the  reply.  There 
can  be  no  doubt  of  the  serious  character  of 
the  injuries  sustained  by  appellee.  He  and 
the  pbyslcian  by  whom  he  was  attended  tes- 
tified that  for  five  months  be  was  unable  to 
perform  any  labor,  that  be  suffered  greatly, 
and  had  not  at  the  time  of  the  trial  fully 
recovered,  and  no  attempt  was  made  by  ap- 
pellant to  contradict  their  statements.  It  la 
patent,  therefore,  that  tbe  amount  of  dama- 
ges awarded  appellee  was  less  than  he  had 


tbe  right  to  expect;  If  he  was  entitled  to 
recover  at  alL 

It  Is  insisted  for  appellant  that  the  peremp- 
tory Inatmctlon  asked  by  Its  counsel  at  the 
conclusion  of  appellee's  evidence,  and  again 
after  all  the  evidence  was  heard,  should  have 
been  granted,  upon  the  ground  that  it  was 
apparent  from  the  evidence  that  his  injuries 
were  caused  by  bis  own  negligence.  In 
other  words,  It  is  argued  that  the  plank  by 
which  he  was  injured  could  not  have  been 
caught  by  the  saw  or  thrown  against  him, 
but  for  his  removing  and  falling  to  replace 
behind  the  saw  the  g^de  or  "spreader"  be- 
longing to  it,  which  is  an  Instrument  used  to 
prevent  tbe  timber  from  pinching  the  saw. 
According  to  appellee's  testimony  the  "spread- 
er" was  removed  by  him  Just  before  be 
was  Injured,  because  it  was  in  tbe  way  of 
bis  sawing  off  the  ends  of  some  boxes,  and 
upon  the  completion  of  that  work  he  began 
the  sawing  of  plank  without  replacing  it 
Much  of  appellant's  testimony  was  to  tbe 
effect  that  tbe  use  of  the  saw  without  the 
spreader  was  dangerous,  though  none  of  its 
witnesses,  accept  tbe  boy  who  was  acting 
as  appellee's  assistant  claimed  to  have  been 
present  when  he  was  hurt  and  even  he  did 
not  say  that  it  was  caused  by  tbe  absence 
of  the  spreader.  Upon  the  other  band,  ap- 
pellee testified  that  the  presence  of  the 
spreader  would  not  have  prevented  the  piece 
of  timber  from  coming  in  contact  with  tbe 
saw,  or  from  striking  him,  as  it  was  knocked 
or  tilted  against  the  saw,  above  where  the 
spreader  would  have  lain  if  attached  to  its 
place,  by  the  negligent  manner  In  which  the 
assistant  was  attempting  to  remove  other 
pieces  of  timber  from  the  saw  table. 

So  as  to  the  manner  of  receiving  his  In- 
juries tbe  testimony  was  conflicting,  that  of 
appellee  conducing  to  show  that  it  resulted 
from  the  incompetency  and  negligence  of 
his  assistant,  wbereas  that  of  appellant 
tended  to  prove  that  they  were  caused  by 
his  own  negligence  in  failing  to  reattach 
the  spreader  to  the  saw  frame  or  table. 
Tbe  testimony  was  equally  conflicting  as 
to  whether  or  not  the  assistant  was  com- 
petent to  perform  tbe  work  required  of 
him,  and  as  to  whether  appellee  was  given, 
or  relied  upon,  pny  assurance  from  appel- 
lant's superintendent  that  he  w^s  competent 
Manifestly  the  boy  was  not  more  than  13 
or  14  years  of  aga  Appellee  testified  in  sub- 
stance that  he  did  not  believe  him  competent 
and  so  expressed  himself  to  the  superin- 
tendent but  that,  when  assured  of  bis  com- 
petency by  tbe  latter,  be  accepted  him  as 
an  assistant  relying  upon  that  assurance. 
Upon  the  other  hand,  the  superintendent 
testified  that  the  boy  bad  worked  wlh  bim 
In  the  same  capacity,  and  that  be  was  com- 
petent, though  he  gave  appellee  no  assur- 
ance to  that  effect  Furthermore,  that  no 
such  assurance  was  asked  by  appellee,  who 
knew  as  much  about  tbe  boy's  capacity  and 
skill  as  he  did,  and  in  ^sc{  requested  that 
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be  be  made  his  aaeUrtant  Tbe  boy  In  some 
Ktrt  corroborated  tbe  superintendent  on 
tbJs  point,  bnt  was  not,  upon  the  whole^  a 
very  satisfactory  witness,  as  it  was  shown 
by  Ilia  own  admission,  as  well  as  by  other 
witnesses,  that  shortly  after  the  accident 
he  made  other  statements  contradictory  of 
his  testimony  at  the  trial  and  strongly  cor- 
roboratlTe  of  appellee's  version  of  tbe  man- 
ner in  which  be  was  Injured.  As  the  jury 
were  the  triors  of  the  facts,  it  was  their 
right  to  accept  appellee's  version  of  the  man- 
ner in  which  his  Injuries  were  sustained, 
and  reject  that  of  appellant's  witnesses. 
They  came  to  the  conclusion  that  appellee's 
Injuries  were  not  caused  by  his  own  neg- 
ligence, but  by  that  of  the  incompetent  as- 
sistant This  court  cannot  invade  the  prov- 
ince of  the  Jury,  and  say  the  verdict  is 
against  the  weight  of  the  evidence,  even 
if  of  opinion  that  such  is  the  case.  It  Is 
only  where  there  is  no  evidence  to  support 
it  or  It  Is  so  excessive  In  amount  as  to 
indicate  that  it  results  from  passion  or 
prejudice  on  the  part  of  the  Jury,  that  the 
coart  will  be  authorised  to  set  it  aside. 
The  Instructions  given  by  the  trial  court 
aptly  presented  the  law  governing  the  case. 
Tbey  in  substance  Informed  tbe  Jury  that, 
If  they  believed,  from  tbe  evldraice,  the 
assistant  furnished  appellee  by  appellant 
was  competent  to  perform  the  duties  as- 
signed him,  they  should  find  for  appellant; 
Dpon  the  other  hand.  If  they  believed,  from 
tbe  evidence,  that  the  assistant  was  Incom- 
petent to  perform  the  duties,  and  appellee 
was  injured  by  reason  of  the  incompetence 
of  such  assistant,  and  that  before  being 
bijnred  be  complained  to  appellant's  super- 
Istendoit  Of  the  incompetence  of  the  as- 
sistant and  was  assured  by  the  superin- 
tendent of  bla  competency,  and,  relying  upon 
toch  assnnuice,  appellee  accepted  the  serv- 
ices of  the  amistant.  It  was  the  duty  of 
tbe  Jury  to  find  for  appellee,  unless  they 
further  believed  trvm  the  evidence  that 
tbe  danger  of  his  continuing  work  with  the 
Incompetent  assistant  was  so  obvious  that 
an  ordinarily  prudent  man  would  not  have 
continued  to  work  as  appellee  did,  even 
though  such  assurance  was  given.  The  Jury 
were  also  advised  that  if  they  believed,  from 
the  evidence,  that  though  appellee's  assist- 
ant was  Incompetent  and  still  he  continued 
to  woiA  without  complaint  on  his  part  and 
without  assurance  on  the  part  of  bis  em- 
ployer or  superintendent  of  the  competency 
of  such  assistant,  or  It  they  believed  from 
the  evidence  that,  though  such  assurance 
was  given,  appellee  did  not  rely  upon  it, 
tbey  should  find  for  appellant  The  Jury 
were  fortbw  told  that  if  they  believed,  from 
the  evidence,  that  appellee  in  receiving  his 
Injuries  was  himself  guilty  of  negligence 
whldb  contributed  to  his  injuries  to  such 
an  extent  that,  but  for  same,  he  would  not 
have  been  Injured,  they  should  find  for 
appellant    Further  instructions  were  given 


correctly  defining  the  measure  of  damages, 
negligence,  and  ordinary  car&  The  Instruc- 
tions are  In  entire  accord  with  the  latest 
decisions  of  this  court  on  this  subject  C. 
A  O.  &  S.  B.  R.  R.  V.  McMannon,  8  S.  W.  18, 
10  Ky.  Law  Rep.  249;  Phisterer  v.  Peter, 
78  S.  W.  450,  25  Ky.  Law  Rep.  1606;  I.  C. 
R.  B.  C!o.  V.  Langan,  76  S.  W.  82,  26  Ky. 
Law  Rep.  601. 
Wherefore  the  Judgment  is  affirmed. 


AULTMAN  A  TAYLOR  OO.  v.   MBADB 

et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  18,  1905.) 

1.  Jddqicknt— Confession— Validitt. 

A  maker  of  a  note,  who,  before  the  filing 
of  a  suit  thereon,  signs  an  answer  entering  his 
appearance  and  confessing  Judgment,  gives  in 
effect  a  power  of  attorney  to  confess  Judgment, 
which  is  void  under  the  express  provisions  of 
Ky.  St.  1908,  i  416. 

2.  BxXOt^nON— SaLB— VAItlDITT. 

A  sale  under  a  Judgment  rendered  without 
service  of  process  or  other  appearance  by  de- 
fendant than  an  answer,  signed  before  the  filing 
of  the  suit,  entering  his  appearance  and  con- 
fessing Judgment,  ia  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  S  16.] 

8.   MOBTOAQES — COHVEBBIOir  BT  MoBTOAUKE— 

Defensb. 

In  a  suit  to  enforce  a  mortgage  lien  on  land 
given  to  secure  notes,  an  answer  alleging  a  con- 
version by  tbe  mortgagee  of  other  property  in- 
cluded in  the  mortgage  by  selling  the  same 
under  a  void  judgment  in  an  action  on  the  notes 
sets  up,  not  merely  a  counterclaim  connected 
with  and  growing  out  of  the  transaction  or 
cause  of  action  sued  on,  within  the  express  pro- 
vlmons  of  Civ.  Code  Prac.  {  96,  but  a  defense 
as  well.    . 

4.  Sake— LiABiUTT. 

A  mortgagee,  foreclosing  the  mortgage  by 
virtue  of  tbe  express  stipulation  to  that  effect, 
but  in  violation  of  Civ.  Code  Prac.  {  875,  for- 
bidding tbe  foreclosure  of  a  mortgage,  does 
not  occupy  a  better  position  than  if  he  tiad  en- 
forced his  lien  in  court,  and  mast  account  to 
the  mortgagor  for  tbe  actual  value  of  the  mort- 
gaged property. 

5.  Sam*— Sale  by  Mobtoaoeb— Liabii,itt. 

A  mortgagee,  selling  mortgaged  property  on 
default  of  tiie  mortgagor  under  power  of  sale, 
is  bound  to  conduct  it  so  as  to  produce  the  best 
price,  and  he  Is  required  to  accoimt  to  the  mort- 
gagor for  tbe  actual,  instead  of  tbe  selling, 
value  of  tbe  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Mortgages,  §{  1076,  n.4S.] 

6.  Same. 

Where  a  mortgagee,  bv  virtue  of  his  mort- 
gage, takes  the  mortgaged  property  and  fails 
to  apply  it  on  the  debt,  tbe  failure  Is  a  matter  of 
defense  in  a  suit  to  recover  the  balance  of  tbe 
debt. 

7.  Limitation  ow  Aotiohs  —  Operation  on 
Defense. 

Tbe  statute  of  limitations  applies  alone  to 
plaintiff's  cause  of  action,  and,  so  long  as  tbe 
courts  will  bear  plaintiff's  case,  time  cannot  bar 
the  defense. 

8.  Mobtoaoxs  —  Enfoboemxnt  — Defenses— 
AocoBD  AND  Satisfaction, 

A  mortgagee  in  a  mortgage  covering  a  saw- 
mill and  real  estate  took  tbe  mill  under  the 
provisions  of  the  mortgage  and  sold  the  same 
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for  $700,  while  It  was  worth  |1,200.  The  mort- 
gagee broaght  suit  to  enforce  the  mortgage  on 
the  land  for  the  balance  of  the  debt  The  mort- 
gagor Bet  up  a  counterclaim  for  the  conversion 
of  the  mill.  Held,  that  the  defense  was  equiva- 
lent to  a  plea  of  accord  and  satisfaction. 

9.   ESTOPFEI.. 

A  mortgagor,  who  stands  by  and  permits, 
without  objecBon,  the  mortgagee  to  sell  the 
property  under  the  mortgage  illegally,  and  who 
afterwards  assists  the  purchaser  in  removing 
the  property,  is  not  estopped  from  assailing  the 
validity  of  the  sale  as  against  the  mortgagee. 

Appeal  from  Circuit  Court,  Letcher  County. 

"To  be  official  ly  reported." 

Action  by  the  Aultman  &  Taylor  Company 
against  James  M.  Meade  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

WUliamBon  &  Brooker,  Tyree  &  Adams, 
John  L  WUliamson,  and  R.  L.  Greene,  for 
aroellant.  Salyers  &  Baker  and  Dlshman  & 
Dlshman,  for  appellees. 

O'BEAB,  J.  In  October,  1883,  appellant 
sold  to  appellees  a  steam  sawmill  for  $1,900. 
They  paid  $305  cash,  and  executed  notes  for 
$1,S95,  secured  by  mortgage  on  the  mill  and 
fixtures  and  on  certain  real  estate  In  Letcher 
county.  Appellees  having  made  default  in 
certain  of  the  payments  when  they  became 
due,  appellant  elected  to  treat  all  of  the  notes 
due,  as  it  was  provided  in  the  mortgage  it 
might  do.  Thereupon  appellant  sent  the 
notes  to  its  attorney  at  Prestonburg  for  col- 
lection and  for  enforcement  of  the  mortgage 
Hen.  Before  the  suit  was  filed  the  attorney 
procured  appellees  to  sign  an  answer,  enter- 
ing their  appearance  and  confessing  judg- 
ment upon  the  notes.  The  effect  of  this  ar- 
rangement was  equivalent  to  the  giving  of  a 
power  of  attorney  to  confess  judgment,  which 
under  our  statutes  was  Illegal  and  void. 
Section  416,  Ky.  St  1903.  The  Judgment 
rendered  thereon,  without  service  of  process 
or  other  appearance,  was  void,  and  gave  no 
authority  to  appellant  or  to  the  master  com- 
missioner, who  was  directed  by  the  Judgment 
to  sell  the  mortgaged  property,  to  execute  it 
Notwithstanding,  the  commissioner,  acting 
under  the  Judgment  of  the  Floyd  circuit 
court,  sold  the  mill  property  for  (700  at  pub- 
lic auction.  This  sale  was  also  void  as  a 
Judicial  sal^  See  former  (pinion,  109  Ky. 
583,  60  S.  W7  294. 

The  suit  was  to  enforce  the  mortgage  lien 
upon  the  land  in  Letcber  county  for  the  bal- 
ance of  the  notes,  after  crediting  certain  ad- 
mitted payments  and  the  |700  realized  at 
the  commissioner's  sale  of  the  mill.  Appel- 
lees defended  on  numerous  grounds.  But  the 
only  one  that  seems  to  have  any  merit,  or  to 
have  been  sufficiently  pleaded,  was  the  coun- 
terclaim asserted  by  appelles  against  appellant 
for  the  conversion  Of  the  sawmill  imder  the 
proceedings  in  the  Floyd  circuit  court  To 
this  claim  apiiellant  Interposed  the  plea  of 
limitation.  Appellantfs  contention  is  that 
thongb  its  Judjsment  In  the  Floyd  circuit  court 


was  void,  and  that  io  oonaequence  it  has  no 
protection  by  virtue  of  it  the  conversion  of 
the  mill  by  those  proceedings  was  a  tort  for 
which  appellees  had  then  a  cause  of  action, 
which  was  barred  by  the  five-year  statute  of 
limitation.  Section  2616,  Ky.  St  1903.  That 
appellant  was  then,  and  has  ever  since  been, 
a  nonresident  of  the  state  of  Kentucky,  can- 
not relieve  the  running  of  the  statute,  if  It 
began  to  run  at  all;  for  by  section  2S32,  Ky. 
St  1903,  which  saves  the  right  of  aetloa  as 
against  debtors  who  obstruct  the  action  or 
conceal  themselves  so  that  they  cannot  be 
sued,  it  applies  only  as  "against  residents  of 
this  state."  Selden  v.  Preston,  11  Bush,  198; 
O'Bannon  v.  O'Bannon,  13  Bush,  583. 

While  appellees'  claim  against  appellant 
might  be  properly  a  counterclaim  In  this 
suit  upon  the  notes  (section  96,  Civ.  Code 
Prac),  as  it  may  be  said  to  be  connected  with 
and  grows  out  of  the  transaction  or  cause  of 
action  sued  upon,  it  is  also  more  than  a  coun- 
terclaim. It  is  a  defense.  Appellant  hav- 
ing a  mortgage  apon  the  mill  to  secure  these 
notes,  took  possession  of  the  mill  by  virtue 
of  the  contract  shown  by  the  mortgage,  and 
converted  it  not  as  a  tresitasser  or  stranger, 
but  under  the  agreement  of  the  parties  that 
it  might  do  so.  For,  while  the  Judgment  of 
the  Floyd  circuit  court  was  void,  as  has  been 
stated,  the  mortgage  was  not.  Whatever  lien 
It  conferred  remained  unaffected  by  the  Judg- 
ment The  rights  of  the  parties  were  pre- 
cisely what  they  wore  before  the  Judgment 
was  rendered.  Appellant  by  the  master 
commissioner  of  the  Floyd  court  sold  the 
mill  in  satisfaction  of  the  notes  and  mort- 
gage lien,  so  far  as  Its  value  would  go.  The 
proceeding  was  instigated  and  controlled  by 
appellant  throughout  who  received  and  ap- 
plied the  proceeds  of  the  sale.  It  will  not 
be  heard  to  say  that  the  commissioner  was 
not  acting  for  it  Its  liability  in  this  aspect 
of  the  case  is  the  same  as  if  it  had  procured 
an  execution  npon  a  void  Judgment  to  be  is- 
sued and  levied  upon  appellees'  property, 
where  the  execution  plaintiff  Is  liable,  wheth- 
er or  not  the  officer  would  be.  Section 
278,  Freeman  on  Executions. 

In  this  state  it  is  forbidden  to  foreclose 
a  mortgage.  Section  375,  CSv.  Code  Prac. 
The  remedy  of  the  mortgagee  is  instead  to 
enforce  his  Hen  in  a  court  of  competent  Ju- 
risdiction. If,  nevertheless,  the  mortgagee 
does  foreclose  by  virtue  of  the  express 
stipulation  to  that  effect  in  the  mortgage,  his 
action,  bdng  prohibited  by  statute,  would  be 
on  the  same  footing  as  a  sale  under  the  mort- 
gage by  virtue  of  a  void  Judgment  Neither 
such  Judgment  nor  the  stipulation  in  the 
mortgage  conferred  any  rightful  autbority 
ni)on  the  mortgagee  to  seise  and  sell  the 
mortgaged  property.  Still  such  mortgagee 
ought  not  to  occupy  a  better  standing  in 
court  after  having  done  that  which  is  pro- 
hibited by  our  statute^  tlian  if  he  had  done 
the  same  tiling,  being  allowed  to  do  so  by 
law.    Wbich   brings   na>tD  consider  what 

Digitized  by  LjOOQIC 


Ky.) 


AULTHAN  &  TATLOB  00.  v.  MEADB. 


189 


wonld  have  be«n  the  respective  rights  of 
these  pcutles  If  the  proceeding,  virtually  a 
foreclosure  of  a  mortgage,  had  been  allowed 
by  our  statutes,  as  It  Is  allowed  In  many 
JorlsdictlonB.  A  mortgagee  who  sells  the 
mortgaged  property  upon  a  default  of  the 
mortgagor  under  express  power  of  sale  la 
bound  to  fairly  conduct  It,  so  as  to  reason- 
ably produce  the  best  price.  Falling  In  this, 
he  l8  not  protected  by  the  clause  of  the  mort- 
gage giving  him  the  right  to  sell  upon  de- 
fault, but  will  have  to  account  to  the  mort- 
gagor for  the  actual,  Instead  of  the  selling, 
value  of  the  mortgaged  property.  This  Is 
not  alone  because  of  the  supposed  tort  of 
the  mortgagee,  but  because  of  his  breach  of 
the  Implied  undertaking  that  he,  as  trustee 
for  the  mortgagor,  will  apply  to  the  mort- 
gage  debt  the  full,  fair  proceeds  of  the  mort- 
gaged iKtjperty.  While  the  test  of  such 
ralne  Is  generally  held  to  be  the  price  realized 
at  a  duly  advertised  and  fairly  conducted 
sale,  such  presumption  of  fair  value  will 
not  obtain  where  the  conditions  under  which 
it  is  to  be  applied  did  not  exist  BLilgour  v. 
Scott  (a  G)  101  Fed.  859;  Waite  v.  Dennl- 
son,  51  111.  819.  Then  the  test  of  value  is 
the  evidence  thereof  aliunde.  What  that 
Talne  Is,  la  the  thing  to  be  ascertained. 

Now  the  question  recurs:  If  such  mort- 
gagee, by  virtue  of  his  mortgage  contract, 
and  not  as  a  tort-feasor,  takes  the  mortgaged 
property  to  be  applied  upon  the  mortgage 
debt,  is  It  not  his  agreement,  as  part  of  the 
mortgage  contract,  to  so  apply  it?  And,  if 
he  fails  to  do  so,  is  not  that  a  matter  pure- 
ly of  defense  in  a  suit  to  recover  the  balance 
of  the  mortgage  debt,  as  much  as  would  be 
a  idea  of  payment?  We  think  it  is.  Hav- 
ing reached  this  conclusion,  the  disposal  of 
the  plea  of  limitation  becomes  simple.  For, 
admitting  that  the  statute  applies  strictly 
to  matters  of  set-off  and  counterclaim  (Wil- 
liams T.  Gilchrist,  S  Bibb,  49;  OUchrist  t. 
Williams.  8  A  K  Marsh.  235),  still,  as  is  well 
known,  it  does  not  affect  the  merits  of  the 
controversy.  It  only  closes  the  doors  of  the 
courts  to  the  bringing  of  suits  on  such  stale 
claims.  It  applies  alone  to  the  plalntifTs 
cause  of  action,  and  not  at  all  to  the  defense ; 
for,  obviously,  so  long  as  the  courts  will 
bear  the  plaintifTs  case,  time  cannot  bar 
the  defendant's  answer.  E^lwards  v.  Kin- 
sey's  AdmY,  14  Ky.  Law  Rep.  925 ;  Grover's 
Ex'r  V.  Tingle,  53  S.  W.  281,  21  Ky.  Law 
Rep.  885. 

The  case,  then,  stands  thus:  Appellant, 
having  a  mortgage  lien  upon  appellees'  saw- 
mill to  secure  a  debt,  took  the  mill  under 
the  provisions  of  the  mortgage,  express  and 
Implied,  to  be  applied  on  the  debt  Appel- 
lant has  accounted  for  fTOO  only  as  the 
ralne  of  the  property  so  taken  and  applied. 
The  plea  Is,  and  so  Is  the  drift  of  the  proof, 
as  found  both  by  a  Jury  and  the  Judge,  that 
the  real  market  value  at  the  time  of  the 
taking  was  more  than  $700 — was,  in  fact, 
about    $1,200.    Aippellant's    Implied    under- 


taking having  been  to  apply  this  value  upon 
the  debt,  the  sole  question  to  be  tried  wan, 
had  it  done  so?  Appellant  contends  thai, 
as  $700  was  the  value.  It  had  so  applied  It. 
Appellees  contend  that  as  only  $700  waii 
applied,  and  as  the  actual  and  fair  cash  valui; 
was  much  greater,  and  was  as  much  a) 
$1,200,  It  had  not  The  proof,  while  con- 
flicting, is  such  as  to  sustain  the  verdict  of 
the  lury  and  the  finding  of  the  Judge.  The 
nature  of  the  defense  is,  when  reduced,  an 
equivalent  to  a  plea  of  accord  and  satisfac- 
tion. The  court  is  invoked  to  compel  the 
application  of  the  satisfaction  under  the  im- 
plied agreement  Just  as  it  might  have  been 
asked  to  compel  the  credit  of  a  payment  un- 
der a  plea  of  payment 

One  other  question  Is  raised  by  appellant 
It  asserts  that  appellees  are  estopped  to 
question  the  validity  of  the  commissioner's 
sale,  because  they  stood  by  and  saw  the 
property  sell  without  objection,  and  even 
helped  the  purchaser  to  move  It  away.  If 
this  were  a  controversy  between  appellees 
and  the  purchaser,  there  would  be  greater 
force  In  the  position ;  for  it  can  be  seen  that 
appellees  might  have  induced  the  purchaser 
to  alter  his  condition  by  their  conduct,  which 
Is  of  the  essence  of  estoppel.  An  estoppel 
is  never  consistent  with  the  truth  of  the 
matter.  It  essentially  admits  that  the  thing 
is  different  in  fact  from  what  it  appeared  to 
be,  but  that,  as  the  false  appearance  was 
brought  about  by  the  knowledge  and  ac- 
quiescence of  the  party  now  asserting  the 
contrary  truth,  in  good  conscience  he  ought 
not  be  heard  to  deny  as  true  what  he  had 
before  induced  an  innocent  third  person  to 
believe  was  true,  when  the  latter  has  so 
acted  on  such  belief  as  to  have  changed  his 
condition  with  respect  to  the  thing.  But,  to 
a  party  who  has  not  been  so  misled,  who  has 
not  been  Induced  to  do  anything  by  reason 
of  the  conduct  pleaded  In  estoppel,  the  rule 
ought  not  to  and  does  not  apply.  If  it  be 
admitted  that  appellees  stood  by  and  saw 
appellant  sell  the  mill  under  the  mortgage, 
without  objection,  we  do  not  see  how  appel- 
lant was  deceived  thereby.  As  foreclosure 
of  a  mortgage  is  prohibited  by  statute,  mere 
acquiescence  in  it  cannot  legalize  It  That 
would  accomplish  by  indirection,  and  that 
by  the  mere  silence  of  the  person  aimed  to 
be  protected  by  the  statute,  what  was  posi- 
tively forbidden.  In  principle  a  mortgage 
debtor  can  no  more  validate  such  a  trans- 
action, BO  as  to  close  his  mouth  as  against 
bis  creditor,  than  he  could  by  waiving  in 
advance  the  issual  of  a  summons  in  the  suit 
brought  to  enforce  the  mortgage  lien.  Nor 
can  It  be  at  all  material,  as  affecting  appel- 
lant's plea  of  estoppel,  that  some  months 
afterward  aiH>enees  helped  the  purchaser 
to  remove  the  mill. 

Perceiving  no  error  prejudicial  to  appel- 
lant, the  Judgment  is  affirmed. 
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CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  ▼. 

CURD. 

(Court  of  Appeals  of  Kentuckr.    Oct  12, 190B.) 

1.  MASTEB  and   SKBVANT— FELI.OW   Sebvarts 
— YlOB   PbINOIPAI.. 

A  condactor  in  charge  of  a  freight  train 
backed  his  train  onto  a  aiding  with  such  force 
as  to  throw  a  heavy  casting  from  a  car,  which 
was  standing  on  the  siding  and  which  was 
stmck  by  the  freight  train,  onto  the  main  track, 
where  it  .was  struck  by  a  passenger  train,  which 
it  wreclted,  thereby  Injuring  the  fireman  of 
such  passenger  train.  A  rule  of  the  railroad 
requind-  empioyte  in  charge  of  trains  to 
promptly  report  to  the  superintendent  any  in- 
cident involTing  the  obstruction  of  the  road,  to 
repair  damages  and  take  entire  charge  of 
necessary  work,  and  to  first  protect  the  train 
with  proper  danger  signals,  aad  take  CTery 
precaution  to  prevent  further  accident.  Held, 
that  under  the  laws  of  Tennessee  the  crews  of 
the  freight  and  passenger  trains  were  fellow 
servants  up  to  the  time  when  the  casting  was 
thrown  upon  the  main  track,  but  from  that 
time  until  the  time  when  the  passenger  train 
was  wrecked  the  conductor  of  tne  freight  train 
was,  by  virtue  of  the  railroad's  rule,  a  vice 
principal,  whose  duty  it  was,  as  a  representa- 
tive of  the  railroad,  to  remove  the  obstruction 
from  the  main  track  and  to  warn  the  approach- 
ing passenger  train  for  its  protection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {{  601-609.] 

2.  Sams — Proximate  Cause. 

The  negligence  of  the  conductor,  when  act- 
ing as  a  vice  principal,  was  the  proximate  cause 
of  the  injury  to  the  fireman. 
8.  Revoval,  of  Causes— Unacthobized  Re- 

MovAXr— Effiot  of  Fiuno  Recobd. 
Where  the  state  court  refused  to  remove  a 
cause  to  the  federal  court,  defendant's  act  in 
having  the  record  copied  and  filing  the  same 
with  the  clerk  of  the  federal  court  did  not  carry 
the  case  into  the  federal  court  in  such  sense 
as  to  render  it  a  {lending  action  there. 

[E^  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Removal  of  Causes,  g  212.] 

4.  Masteb  and  Sebvant— Injukies  to  Sebt- 
ANT— Evidence— Rules  of  Masteb. 
In  an  action  against  a  railroad  for  injuries 
to  a  fireman  on  a  passenger  locomotive,  caused 
by  the  negligence  of  a  freight  conductor  in 
recklessly  backing  his  train  onto  a  siding  and 
causing  a  heavy  casting  to  lie  thrown  onto  the 
main  track,  where  it  was  struck  by  the  pas- 
senger locomotive,  a  rule  of  the  rail  road,  requir- 
ing empioyte  in  diarge  of  trains  to  report 
otifltructions  of  the  road  to  the  superintendent 
to  repair  damages,  to  take  charge  of  necessary 
work,  and  to  protect  the  train  and  prevent 
farther  accident,  was  properly  admitted  in  evi- 
dence. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  Si  924-920.] 
6.  Damages— Excxssivenebs—Pebsonai,   Ih- 

JUBIES. 

A  railroad  fireman,  88  years  of  age,  and 
enjojring  robnst  health,  was  injured  in  a  wredc. 
He  was  rendered  unconscious  for  10  hours,  his 
head  was  split  open,  his  right  arm  was  broken, 
his  back  was  burned  in  four  places,  his  left 
leg  was  punctured,  and  the  muscles  thereof  torn. 
There  were  further  injuries  to  bis  ears,  nose, 
and  face.  He  lost  the  use  of  his  right  arm, 
bis  spine  was  permanently  injured,  he  was 
unable  to  turn  his  head  independently  of  his 
body,  was  unable  to  control  tne  action  of  his 
kidneys,  was  reduced  in  weight  SO  pounds,  and 
was  rendered  unable  to  perform  manual  labor. 
Beld,  that  a  verdict  for  $11,000  was  not  excess- 
ive. 

[Ed.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Damages,  |S  872-374.] 


6L  TBIAI.  —  INSTIIUCTIONB  —  ReFTTBAI,    OF    RB- 
QinSTB— iNBIBUCriONS  Albkadt  Oitcn. 
Requested    instructions    are    properly    re- 
fused. wher«  all  that  is  proper  in  them  is  em- 
bodied in  instructions  given. 

Appeal  from  Circuit  Court,  Mercor  County. 

"Not  to  be  offldally  reported." 

Action  by  Owen  Curd  against  tbe  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company  and  others.  From  a  judgment  for 
plalntlfl,  defendant  railway  oompaay  appeals. 
Affirmed. 

E.  H.  Galther  and  Oalvin  &  Oalvln,  for  ap- 
pellant Robt  Harding,  Draton  &  Robinson. 
E.  M.  Hardin,  and  Greene  ft  Van  Winkle,  for 
appellee. 

NUNN,  J.  In  September,  1908,  the  ap- 
pellee, Owen  Curd,  filed  his  petition  against 
appellant  and  tbe  trustees  of  the  Cincinnati 
Southern  Railway  Company,  and  against  Eli 
J.  Shipp,  conductor,  and  William  Crlssman, 
engineer,  on  a  freight  train,  for  damages  for 
personal  Injuries,  alleging  joint  gross  negli- 
gence of  the  defendants.  Previous  to  the  fil- 
ing of  this  suit  the  appellee  bad  filed  a  suit 
for  the  same  cause  of  action  In  almost  the 
same  words,  making  the  same  parties  de- 
fendants with  the  exception  of  Shipp.  To 
this  first  petition  the  appellant  and  Its  code- 
fendants,  trustees  of  tbe  Clndnnati  Southern 
Railway,  filed  a  petition  for  removal  to  the 
federal  court  as  nonresident  defendants,  ex- 
ecuting bond  with  sufficient  surety,  approved 
by  the  court  The  court  overruled  the  peti- 
tion for  removal;  but,  notwithstanding  this 
action  of  the  court,  the  record,  properly  certi- 
fied, was  carried  by  the  appellant  to  the  fed- 
eral court,  and  was  at  the  time  of  the  filing  of 
this  petition.  In  September,  1903,  pending  in 
the  federal  court,  and  is  still  pending.  The 
petition  In  the  state  court,  however,  was,  af- 
ter the  filing  of  the  petition  In  September, 
1903,  dismissed  without  prejudice.  A  peti- 
tion for  removal  of  the  second  suit,  with 
bond  as  required  by  law,  was  filed  by  the  ap- 
pellant and  the  trustees  of  the  Cincinnati 
Southern  Railway,-  but  was  overruled.  De- 
murrers to  the  petition  being  overruled,  each 
of  the  defendants  answered  separately.  Tbe 
answer  of  the  appellant  pleaded,  firsl;  to  the 
Jurisdiction  of  the  court;  second,  a  traverse 
of  the  plaintiff's  petition ;  third,  that  the  In- 
Jury  occurred  wholly  within  the  state  of 
Tennessee,  and  that  the  Incident  was  caused 
by  the  acts  of  the  fellow  servants  of  the  plain- 
tiff under  the  laws  of  the  state  of  Tennessee ; 
fourth,  that  there  was  then  p«iding  in  the 
United  States  court  for  the  Eastern  district 
of  Kentucky,  between  the  appellee  and  the 
appellant,  an  action  Involving  the  same  sub- 
ject-matter Involved  in  this  action.  The  ap- 
pellee filed  a  reply,  traversing  the  affirmative 
matter  In  the  answer.  The  cause  was  tried 
at  the  February,  1904,  term,  and  resulted  In  a 
verdict  of  $11,000  against  the  appellant  and 
Shipp  and  Crlssman.  Motion  and  grounds 
for  a  new  trial  were  ov^rruled,  and  the  ap- 
pellant alone  appeals.   V^OOQlC 
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Tbe  appellant  relied  upon  many  grounds 
for  a  new  trial  in  the  court  below,  but  In- 
sists upon  tbe  following  grounds  only  tat  a 
reversal  in  this  court:  First,  that  by  the 
laws  of  Tennessee  Shlpp  and  Crlssman,  whose 
negUgoiGe  It  is  contended  caused  tbe  acci- 
dent, were  the  fellow  seirants  of  the  appellee, 
Owen  Curd,  and  that  the  appellant  was  not 
responsible  to  the  appellee  for  the  acts  of  the 
fellow  servants;  second,  that  under  the  proof 
the  appellant  was  entitled  to  a  peremptory 
Instmctlon,  the  negligent  act  charged  and  the 
resulting  injury  being  too  remote  to  bold  ap- 
pellant liable  therefor ;  third,  that,  the  same 
action  being  then  pending  in  the  United 
States  court,  tbe  Mercer  circuit  court  had 
no  Jurisdiction  of  the  action ;  fourth,  that  tbe 
court  admitted  improper  testimony ;  fifth,  the 
verdict  la  excessive.  The  facts  of  the  case 
are  about  as  follows:  Tbe  appellee  was  a 
fireman  upon  the  appellant's  road,  and  at  the 
time  of  the  injury  complained  of  in  his  peti- 
tion was  firing  upon  a  locomotive  attached  to 
a  passenger  train.  His  run  was  from  Somer- 
set, Ky.,  to  Chattanooga,  Tenn.  There  is  on 
the  road  over  which  he  passed,  in  Tennessee, 
a  small  station  known  as  Sunbright,  and  at 
tbe  time  of  the  occurrence  there  bad  been  left 
standing  upon  the  siding  at  this  station  a 
number  of  freight  cars.  Upon  one  of  these 
cars,  a  flat  car,  there  was  a  heavy  casting, 
weighing  about  3,000  pounds.  Tbe  train  upon 
which  Curd  was  firing  was  due  at  Sunbright 
a  little  before  5  o'clock  in  the  morning,  which 
at  that  season  of  the  year — December — was 
before  daylight  His  train  was  beaded  south. 
A  freight  train,  the  same  upon  which  Shlpp 
and  Crlssman  were  the  conductor  and  en- 
gineer, was  going  north,  and  took  the  siding 
on  tbe  time  of  the  passenger  at  this  station. 
This  siding  was  about  800  yards  long;  the 
north  end  of  it  being  at  tbe  depot  Instead 
of  entering  the  siding  from  the  south  end, 
they  passed  up  the  main  track  and  backed  In 
on  tbe  siding,  and  ran  in  with  such  reckless 
speei  that  this  freight  train  struck  the 
standing  cars  on  the  siding  with  such  force  as 
to  derail  one  of  the  loaded  cars  In  the  freight 
train  and  break  this  flat  car,  on  which  was 
located  the  casting,  throwing  it  off  about  12 
feet,  onto  or  near  tbe  main  track.  About  15 
or  20  minutes  after  this  the  passenger  train, 
upon  which  appellee  was  situated,  came 
along,  running  at  tbe  rate  of  about  SO  or  60 
miles  an  hour.  The  locomotive  struck  tbe 
casting  and  wrecked  the  passenger  train,  and 
appellee  was  thrown  from  the  locomotive  and 
severely  injured.  The  wrecking  of  this  train 
was  due  alone  to  the  n^llgence  of  the  appel- 
lant company  and  tbe  conductor  and  en- 
gineer of  the  company's  north-bound  freight 
train,  wiM  cansed  this  obstruction  of  the  main 
track,  and  snffored  and  permitted  It  to  re- 
main obstructed  with  this  large  piece  of  ma- 
chinery without  giving  any  notice  or  warning 
to  the  fast  sonth-bonnd  passenger  train, 
which  they  knew  was  due  to  come  south 
over  the  main  trade  at  the  time  and  before 


tb^  obstructed  this  track  with  this  machin- 
ery. It  is  conceded  that  under  tbe  law  of  tbe 
state  of  Kentucky,  under  the  facts  establish- 
ed, the  appellant  would  be  liable  to  tbe  ap- 
I)ellee  for  his  injury.  As  stated,  the  appel- 
lant pleaded  in  tbe  lower  court  that  tbe  com- 
mon law  of  the  state  of  Tennessee,  as  con- 
strued by  the  courts  of  that  state,  governed 
and  controlled  this  case.  Admitting,  for  tbe 
purposes  of  this  action,  that  this  is  true,  we 
will  proceed  upon  tbls  assumption. 

Appellant's  contention  is  that  appellee's 
injuries  were  received  by  reason  of  tbe 
wrongful  acts  and  negligence  of  tbe  crew 
in  charge  of  tbe  freight  train,  and  that  every 
member  of  that  crew,  including  the  con- 
ductor, was  the  fellow  servant  of  the  ep- 
pellee,  and  for  that  reason  the  company,  the 
master,  is  not  responsible  in  damages,  and 
that,  when  appellee  undertook  to  serve  tbe 
appellant  as  employe,  he  assumed  all  such 
risks.  To  substantiate  tbls  claim,  the  ap- 
pellant took  the  deposition  of  two  eminent 
lawyers  of  tbe  state  of  Tennessee  and  put 
to  each  of  them  a  hypothetical  question. 
In  answer  to  this,  they  each  stated  in  sub- 
stance that  they  were  clearly  of  the  opinion 
that  the  appellee  and  the  other  members 
of  his  own  crew,  and  those  of  the  freight 
crew,  were  all  fellow  servants,  and  that  the 
appellant  was  not  responsible  to  the  ap- 
pellee for  his  injuries.  They  both,  how- 
ever, stated  that  tbe  courts  of  Tennessee 
had  made  some  exceptions  to  tbe  common- 
law  rule.  On  tbe  cross-examination  some 
of  these  exceptions  were  elicited.  The  fol- 
lowing question  was  put  to  one  of  the' 
witnesses,  Judge  Estill:  "Under  tbe  state 
of  facts  as  g^iven  in  the  hypothetical  ques- 
tion of  Col.  Oaither  [attorney  for  appellant] 
in  your  direct  examination,  I  will  ask  you 
if  there  Is  any  member  of  either  of  the 
crews  who  would  not  be  a  fellow  servant 
of  the  fireman  on  the  passenger  train."  His 
answer  was  as  follows:  "Tbe  members  of 
both  crews  were  all  fellow  servants,  imless 
it  was  the  duty  of  some  one  of  the  crew 
on  one  of  tbe  trains,  or  both  of  them,  to  see 
that  tbe  track  was  kept  clear ;  that  is  to  say, 
unless  it  should  appear  it  was  the  duty  of 
some  one  or  more  of  the  members  of  these 
crews  to  look  after  the  condition  of  tbe  track, 
and  to  see  that  it  was  kept  clear  of  ob- 
structions. In  tbe  performance  of  a  num- 
ber of  duties  devolving  on  tbe  conductor  of 
tbe  train,  as,  for  instance,  the  taking  of  train 
orders  and  looking  to  tbe  movement  of  his 
trains,  so  as  to  prevent  collisions  with  other 
trains,  tbe  conductor  of  either  a  passenger 
or  a  freight  train  stands  in  tbe  relation  of 
vice  principal  to  brakemen  and  firemen;  but 
tbe  mere  fact  that  an  injury  results  from 
the  negligence  of  tbe  conductor  does  not 
necessarily  charge  tbe  railroad  company, 
unless  the  conductor  stood  in  the  place  of 
tbe  railroad  company  with  reference  to  tbe 
particular  matter.  In  other  words,  the  mere 
fact  tliat  an  injury  results  from  tbe  nei^- 
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gence  of  the  servant  superior  In  rank  to  the 
Injured  servant,  does  not  render  the  master 
liable;  but,  In  order  to  charge  the  master 
with  such  negligence,  the  superior  servant 
must  so  far  stand  In  the  place  of  the  master 
as  to  be  charged  In  the  particular  matter 
with  the  performance  of  the  duty  toward  the 
Inferior  servant,  which  under  the  law  the 
master  owes  that  servant  If  It  Is  no  part 
of  the  duty  of  the  conductor,  or  any  other 
member  of  either  crew,  to  look  after  the 
condition  of  the  railroad  trade,  then  the 
mere  fact  that  the  conductor  or  other  mem- 
bers of  the  crew  that  stood  In  the  relation 
of  vice  principal  may  have  seen  the  obstruc- 
tion on  the  track  and  did  not  remove  It 
would  be  regarded  as  the  pwsonal,  and  not 
the  official,  negligence  of  such  employ& 
This  distinction  is  very  clearly  pointed  out 
In  the  case  of  Allen  v.  Goodwin  [21  S.  W. 
760],  before  referred  to.  Of  course,  if  It 
should  be  made  to  appear  by  proof  that  it 
was  the  duty  of  any  member  of  either  crew, 
other  than  the  Injured  fireman,  to  look  after 
the  condition  of  the  trade,  and  they  negli- 
gently failed  to  do  so,  this  would  be  official 
negligence  of  the  vice  principal,  and  the 
railroad  company  would  be  responsible.  In 
other  words,  the  doctrine  of  respondeat 
would  apply."  This  question  was  also  asked 
him:  "Under  the  hypothetical  question  stat- 
ed by  Col.  Oalther,  If  the  company  delegated 
to  the  engineer  or  the  conductor  the  duty 
to  keep  the  track  unobstructed,  If  any  ob- 
struction occurred,  would  not  the  company 
.be  responsible,  on  the  ground  that  the  en- 
gineer or  conductor  was  vice  principal?" 
He  answered  as  follows:  "If  the  company 
Instructed  any  employ^,  who  was  a  member 
of  either  of  these  crews,  to  keep  the  track 
clear  of  obstructions,  and  the  employd  so 
instructed  negligently  failed  to  remove  an 
obstruction  from  the  track,  and  the  injured 
fireman  was  himself,  at  the  time  he  re- 
ceived the  injury,  In  the  exercise  of  a  rea- 
sonable care  and  prudence,  be  would  be  en- 
titled to  recover.  In  the  case  you  state  In 
your  question,  coupled  with  the  hypothetical 
question  stated  in  the  direct  examination, 
the  engineer  or  conductor  would  occupy  the 
position  of  a  vice  principal ;  that  Is  to  say, 
he  would  be  In  the  performance  of  a  duty 
which  the  master  owed  the  servant,  and  If  he 
was  negligent  In  Its  performance  the  doctrine 
of  respondeat  superior  would  apply." 

Appellee  Introduced  as  evidence  a  rule 
taken  from  one  of  appellant's  books  of  rules 
given  to  those  Of  its  employes  In  charge  of 
trains.  This  rule  Is  as  follows:  "Should 
an  incident  occur  Involving  the  loss  of  life, 
serious  Injury  of  person,  damage  to  proper- 
ty, or  the  obstruction  of  the- road,  or  when- 
ever the  road  is  found  impassable  or  unsafe 
from  any  cause,  or  whenever  there  is  any 
unusual  delay,  report  to  the  superintendent 
by  telegraph  as  soon  as  possible,  giving 
all  Information  necessary  to  a  clear  under- 


standing of  the  case  and  what  help  Is  re- 
quired. Take  prompt  and  efficient  meas- 
ures to  prevent  excitement  and  needless 
alarm,  and  to  repair  damages  and  forward 
passengers  to  their  destination  with  the 
least  possible  delay.  In  the  absence  of  the 
superintendent  or  other  officer,  take  entire 
charge  of  all  work  necessary  to  be  done  and 
of  all  employes  that  can  be  spared  to  render 
assistance.  First  protect  the  train  with  the 
proper  danger  signals,  be  sure  that  every 
possible  precaution  is  taken  to  prevent  fur- 
ther accident,  and  get  word  as  quickly  as 
possible  to  the  superintendent  or  beads  of 
departments."  This  was  under  the  head  of 
rules  for  conductors.  We  are  of  the  opinion 
that,  under  the  laws  of  the  state  of  Tennes- 
see as  proven,  the  crews  of  both  of  these 
trains  were  fellow  servants  up  to  the  moment 
when  the  freight  train  was  wrecked  and 
this  heavy  iron  casting  was  thrown  upon  the 
main  trade.  But  from  that  moment  to  the 
time  when  the  passenger  train  was  wredeed, 
which  was  about  15  or  20  minutes  after, 
Shipp,  the  conductor  of  the  freight  train, 
by  reason  of  the  rule  referred  to,  was  the 
vice  principal,  and  stood  In  the  place  of  the 
appellant,  and  it  was  made  his  duty  to  com- 
mand the  services  of  all  the  other  members 
of  the  crew  to  ascertain  the  extent  of  the 
injury  to  his  train,  the  standing  cars  upon 
the  side  track,  and  the  obstructions,  if  any, 
placed  upon  the  main  track,  and  to  remove 
same;  but  the  first  thing  he  should  have 
done,  under  the  rules,  was  to  send  out  a 
flagman  to  signal  the  oncoming  passenger 
train  for  its  protection.  And  it  appears  that 
the  conductor  did  not  perform,  or  attempt  to 
perform,  any  of  these  duties.  Under  this 
rule  it' was  made  the  duty  of  the  conductor 
of  this  freight  train,  under  the  circumstances 
proven,  to  look  after  the  protection  of  the 
oncoming  passenger  train  and  the  condition 
of  the  track ;  and  Judge  Estill  testified  that 
if,  under  such  drcumstances,  he  negligently 
failed  to  do  so,  this  would  be  official  neg- 
ligence of  the  vice  principal,  and  the  railroad 
would  be  responsible.  In  other  words,  the 
doctrine  of  respondeat  superior  would  apply. 

It  is  contended  by  counsel  for  appellant 
that  the  conductor  did  not  know  of  this 
heavy  Iron  being  thrown  upon  the  track. 
the  breaking  of  the  fiat  car,  and  the  derail- 
ing of  the  loaded  car  in  his  train.  It  is 
true  the  conductor  testified  that  he  thought 
the  collision  was  a  very  light  one,  and  that 
he  did  not  know  of  any  of  these  things,  and 
that  the  collision  was  so  light  that  he  had 
no  reason  to  suspect  such  results.  But  lit- 
tle credence  <can  be  given  this  statement, 
when  the  results  of  the  collision  are  con- 
sidered. 

As  to  the  second  proposition  of  appellant, 
we  do  not  see  how  the  negligent  act  charged 
and  the  resulting  injury  were  too  remote 
to  hold  appellant  liable.  The  negligent  act 
of  the  conductor,  wheu/aetilnc /ui  Ote  vice 
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principal,  was  the  direct  cause  of  bis  Injury. 

As  to  the  third  proposition,  we  are  of 
tbe  opinion,  from  the  facts  as  they  appear 
In  this  record,  that  the  appellee  never  had 
any  action  pending  in  the  United  States  court 
Tbe  lower  court  refused  to  remove  the  cause 
to  that  court  Having  the  record  copied  and 
filing  same  -with  the  clerk  of  the  United 
States  court  was  appellant's  own  act  and 
DoTtbe  act  of  tbe  appellee  in  any  sense,  and 
be  never  undertook  to  prosecute  the  action 
in  the  United  States  court  nor  did  be  be- 
come a  party  thereto.  Hla  action  remained 
in  the  state  court 

The  appellant  complains  that  the  court  ad- 
mitted improper  and  Incompetent  testimony 
In  admitting  tbe  rule  hereinbefore  copied 
u  evidence.  It  does  not  present  any  au- 
thority showing  that  it  was  incompetent 
and  we  are  of  tbe  opinion  that  it  was  com- 
petent This  court  has  in  many  cases  so 
dedded. 

Tbe  fifth,  and  last,  ground  is  that  the  ver- 
dict is  excessive.  Tbe  proof  shows  that  ap- 
pellee was  unconscious  for  10  hours  after 
tbe  wreck;  bis  bead  was  split  op«a  to  tbe 
bone;  his  light  arm  was  broken  In  tbe  joint 
wbere  tbe  arm  goes  into  the  socket;  there 
were  four  places  on  bis  back  which  were 
bnmed  by  the  rods  of  the  engine;  bis  left 
leg  was  punctured,  the  muscles  being  torn 
(or  10  inches  In  length ;  one  of  bis  ears  was 
torn  half  off ;  his  nose  was  cut  open ;  cinders 
were  ground  into  bis  forehead  and  face, 
and  are  still  under  tbe  skin,  clearly  to  t>e 
teen,  giving  It  a  bluish  appearance;  he  lost 
the  nse  of  bis  right  arm,  and  it  bad  dropped 
an  inch  and  a  half  from  the  socket  at  tbe 
tboolder;  bis  spine  is  permanently  injured, 
causing  a  condition  like  creeping  paralysis; 
he  Is  unable  to  turn  his  head  without  at 
the  same  time  turning  tils  whole  body ;  be 
is  unable  to  control  tbe  action  of  bis  kid- 
neyg;  he  has  been  reduced  In  weight  SO 
pounds,  and  is  a  wreck  of  bis  former  phys- 
ical manhood,  and  unable  to  perform  any 
manual  labor.  It  is  true  the  testimony 
of  tbe  appellant  tended  to  contradict  tbe 
extent  and  permanency  of  tbe  injuries,  but 
tbe  jury  had  tbe  api)ellee  and  all  tbe  wlt- 
nesRes  before  them ;  and,  If  the  appellee 
was  injured  to  the  extent  testified  to  by 
himself  and  his  witnesses,  the  verdict  of 
the  jnry  was  not  too  large,  considering  tbe 
(act  that  at  tbe  time  he  was  Injured  be  was 
only  33  years  old,  and  in  sound,  robust 
health. 

Tbe  instructions  given  by  tbe  court  were 
not  objected  or  excepted  to  by  either  par- 
ty, and  in  fact  there  is  no  serious  complaint 
made  of  Otem.  Tbe  conrt  properly  refused 
tbe  Instructions  offered,  by  tbe  appellant 
IS  all  that  was  proper  in  them  was  em- 
bodied in  tbe  InBtmctions  given. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


FREBLS  V.  LOUISVILLE,  H.  &  ST.  L.  E. 

C30. 
(Court  of  Appeals  of  Kentucky,  Sept  27, 1005.) 
Railboads  —  Killing    Chilu    oh    Tbaok  — 

NBOLIOENCB— BVIDBRCE. 

Evidence  considered,  and  held  insufficient  to 
authorixe  a  finding  that  the  killing  of  a  child 
on  a  railroad  track  by  a  train  was  through 
negligence  of  those  in  charge  of  the  train. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Cent.  Dig.  Railroads,  H  1358-1361.] 

Appeal  from  Circuit  Court  Daviess  County. 

"Not  to  be  offidally  r^)orted." 

Action  by  A.  L.  Freels,  admintstrator, 
against  tbe  Louisville,  Henderson  &  St  Louis 
Railroad  Company.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

Wilfred  Carlco,  for  appellant  Helm,  Bruce 
&  Helm,  for  appellee^ 

PAYNTER,  J.  This  action  was  Instituted 
by  the  administrator  of  Minnie  Ratcliffe, 
deceased,  who  lost  her  life  by  being  run  over 
by  a  train  on  appellee's  road.  Tbe  accident 
occurred  in  June  1903,  when  tbe  deceased  was 
an  Infant  17  months  of  age.  She  lived  with 
her  parents  at  Mattlngly  Station,  a  flag  sta- 
tion on  api)ellee's  road.  During  the  absence 
of  her  father  and  mother  from  borne,  she 
was  left  with  another  child  between  3  and  4 
years  of  age  in  the  yard,  which  fronted  on 
tbe  appellee's  right  of  way.  Tbe  child  wan- 
dered upon  tbe  railroad  track,  and  a  pay 
train  was  approaching  the  station,  and  those 
in  charge  of  it  seem  to  have  discovered  tbe 
child  upon  the  track  when  tbe  train  was 
about  90  yards  from  it  Tbe  engine  was 
reversed,  and  it  is  shown  that  everything 
was  done  that  could  have  been  done  to  keep 
the  train  from  running  over  tbe  child.  It 
was  a  flag  station,  and  only  part  of  tbe  trains 
which  passed  over  the  road  stopped  at  it 
So  far  as  the  record  shows,  tbe  train  in  ques- 
tion bad  no  occasion  to  stop  at  tbe  station. 
Tbe  evidence  tends  to  show  that  if  the  en- 
gineer or  flreman  bad  been  looking  ahead  at 
a  point  at  least  800  yards  from  where  the 
accident  happened,  they  could  have  seen  tbe 
child  on  the  track.  It  is  therefore  insisted 
that  as  the  child  was  at  or  near,  tbe  station, 
those  in  charge  of  the  train  owed  a  lookout 
duty,  and  by  the  proper  care  could  have  dis- 
covered and  saved  it  Upon  tbe  other  hand, 
tbe  appellee  insists  that  under  the  doctrine 
of  Louisville  &  Nashville  R.  R.  Co.  v.  Logs- 
don,  81  S.  W.  657,  26  Ky.  Law  Rep.  458,  it 
did  not  owe  a  lookout  duty,  and  therefore 
could  only  be  held  responsible  If  those  in 
charge  of  tbe  train  failed  to  use  proper  care 
to  save  the  child  after  discovering  its  peril. 

It  is  again  insisted  by  appellee  that  there 
was  no  evidence  to  show  that  tbe  child  was 
on  the  track  when  the  train  reached  a  point 
from  which  tbe  child  could  have  been  dis- 
covered, had  those  In  charge  of  the  train 
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been  on  the  lookout  for  objects  on  the  trade. 
There  was  no  evldoice  introduced  to  show 
that  the  child  was  on  the  track  when  the 
train  reached  the  point  where  it  Is  claimed 
it  could  have  been  seen  by  those  In  charge 
of  the  train.  There  is  nothing  In  the  record 
to  show  that  the  child  may  not  have  gotten 
on  the  track  just  at  the  time  those  In  charge 
of  the  train  discovered  its  peril  and  endeavor- 
ed to  prevent  the  accident  It  is  true,  one 
witness  testified  that  some  time  before  the 
accident  she  had  seen  the  child  on  the  track ; 
but  the  train  was  not  then  In  sight,  nor  did 
the  witness  know  that  It  was  then  approach- 
ing. Therefore  the  evidence  failed  to  show 
that  the  child  remained  on  the  track  from  the 
time  it  was  seen  by  this  witness  until  it  was 
killed.  It  may  have  walked  on  and  <^  of  the 
track  two  or  three  times  after  the  witness 
saw  it  upon  the  track  before  it  was  killed. 
We  do  not  think  that  there  was  any  evidence 
from  which  the  jury  could  have  inferred 
that  the  child  was  killed  by  the  negligent 
act  of  those  in  charge  of  the  train.  We  are 
of  the  opinion  that  the  court  properly  gave 
the  peremptory  InBtmction  to  find  for  the 
appellee. 

We  do  not  decide  the  question  as  to  wheth- 
er or  not  those  in  charge  of  the  train  owed 
a  lookout  duty  at  the  time  and  place  of  the 
accident,  and  we  have  not  passed  upon  the 
question,  because  there  was  a  failure  to  show 
negligence,  even  if  the  law  on  the  facts  of 
this  case  imposes  such  a  duty. 

The  judgment  is  affirmed. 


COMMONWEALTH  v. 


WILLS. 

Sept.  27, 


(Court  of  Appeals  of  Kentucky. 
1906.) 

OAMiRa  —  CbihiraIi      OrrsKSiB  —  Biixiabd 

TaBL»— USB  BT  MiNOES. 

Under  Ky.  St.  1803,  {  1972,  making  it  an 
offense  for  the  owner  or  controller  of  a  billiard 
table  to  knowingly  suffer  or  permit  a  minor  to 
play  any  game  thereon,  the  owner  or  controller 
of  the  table  must  know  that  the  party  playing 


upon  it  Is  a  minor,  In  order  to  render  him  goiltT 
of  the  proscribed  offense. 

[Ed.  Note. — For  casea  in  point,  see  vol.  24, 
Gent  Dig.  Oamhig,  i  124.] 

Appeal  from  Circuit  Court,  Olait  Count; 

"To  be  officially  reported." 

James  Wills  was  acquitted  of  the  offena 
of  permitting  a  minor  to  play  on  a  biUian 
table,  and  the  commonwealth  appeals 
Affirmed. 

See  82  S.  W.  286. 

N.  B.  Hays,  0.  H.  Morris,  and  B.  i 
<%utd>er,  for  the  Commonwealth. 

PAYNTBR,  J.  The  indictment  in  tfa< 
case  was  based  upon  section  1972,  Ky.  S 
1908,  which  read  as  follows:  "If  any  pe 
son,  being  the  owner  or  controller  of  tt 
tables  called  'pigeon-hole  tables,'  or  at 
table  similar  thereto,  or  any  billiard  tabi 
shall  knowingly  suffer  or  permit  for  coi 
pensatlon  or  reward,  any  minor  under  ti 
age  of  twenty-one  years,  without  the  wrltti 
permission  of  the  parent  or  guardian  of  sa 
minor,  to  play  any  game  thereon,  either  1 
betting  or  not  betting."  The  lower  con 
among  other  instructions,  gave  the  folio 
tag :  "The  phrase  'knowingly  sufFer  or  pi 
mlt,'  as  used  and  applied  in  the  first  instri 
tlon,  means  that  the  defendant  must  ha 
suffered  or  permitted  Sam  Burton  to  pi 
pool  on  his  tables  with  the  knowledge  tl 
he  was  under  21  years  of  age."  This  appi 
seems  to  have  been  prosecuted  because  f 
lower  conrt  gave  this  instruction;  it  bel 
claimed  that  the  definition  given  the  phn 
"knowingly  suffer  or  permit"  la  Incom 
Under  the  section  of  the  statute,  supra, 
owner  or  controller  of  the  table  must  kn 
the  party  playing  upon  It  is  a  minor  bef 
he  is  guilty  of  an  offense  under  it.  H« 
not  guilty  of  an  offense  if  he  permits  a  ml 
to  play  npon  his  table  when  he  la  ignor 
as  to  his  age.  If  the  Legislature  bad 
tended  to  impose  a  penalty  for  permiti 
or  suffering  a  minor  to  play  upon  the  ta 
it  would  have  so  declared.  Had  Buch  b 
the  Intention,  the  word  "knowinsly"  w< 
not  have  been  used  in  the  statute. 

The  judgment  is  affirmed. 
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COCHRAN'S  GUARDIAN  et  aL  t.  LBSl'S 

ADM'R. 
(Coart  of  Appeals  of  Kentucky.    N07.  8,  1905.) 

EVIDEIfCS — ElTEOT  Of  OPIHION  EVIDKNOX. 

When  the  nature  of  services  rendered  by  a 
nurdian  ad  litem  and  another  for  infant  de- 
fendants in  an  action  for  the  construction  of  a 
will  are  as  well  known  to  the  court  as  to  wit- 
aesses  who  testified  as  to  the  value  of  the  serv- 
ices, the  court,  in  making  an  allowance  for 
■adi  services,  will  not  be  governed  by  the  mere 
nnmerical  weight  of  the  evidence,  but  will  ex- 
ercise Ha  own  Judgment  on  th«  facts. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Brancb,  First  Division. 
"Not  to  be  officially  reported." 
Action  by  Belle  Lee's  administrator  against 
Bell  Lee  Cochran's  guardian  and  otiiers. 
From  an  order  allowing  compensation  less 
than  claimed  to  the  guardians  ad  litem  for 
services  rendered  In  the  action,  they  appeaL 
Affirmed. 

Nathan  J.  Kahn,  for  appellant  McDer- 
Bott  ft  Roy,  for  appellees  and  cross-appel- 
•ants. 

HOBSON,  C  J.  Ifrs.  Belle  B.  Lee  died 
the  owner  of  an  estate  worth  about  $38,000. 
She  left  surviving  her  four  children,  to  whom 
she  devised  ber  estate,  but  provided  in  her 
will  that,  if  any  of  the  children  died  with- 
out issue,  his  portion  should  revert  to  the 
estate  for  the  benefit  of  the  living  heirs.  It 
also  directed  the  estate  to  be  kept  In  trust 
by  tbe  Fidelity  Trust  Company,  or  any  other 
trust  company  the  children  might  prefer. 
Tbe  question  arose  whether,  under  the  will, 
the  children  took  the  estate  devised  to  them 
absolutely,  or  took  only  a  defeasible  fee, 
which  would  be  defeated  by  their  death  at 
any  time  without  issue.  A  suit  was  filed 
in  tbe  J^Eerson  circuit  court  for  a  construc- 
tion of  tlie  wilL  The  children  and  grand- 
chiidren  were  made  defendants  to  tbe  action. 
Some  of  the  grandchildren  were  nonresidents 
of  the  state,  and  Robert  L.  Page  was  appoint- 
ed by  tbe  clerk  to  represent  the  nonresident 
infant  defendants.  Edward  O.  Hill  was  ap- 
pointed by  the  court  guardian  ad  litem  for 
the  Infant  defendants.  All  the  adults  ap- 
peared In  their  own  behalf.  The  chancel- 
lor held  that  the  children  of  Mrs.  Lee  under 
the  will  took  the  estate  In  fee  simple.  Tbe 
guardian  ad  litem  appealed  on  t>ehalf  of  the 
Infants  to  this  court,  insisting  that  the  chil- 
dren took  only  a  defeasible  fee.  On  the  ap- 
peal tbe  position  of  tbe  guardian  ad  litem 
was  sustained,  it  l>eing  held  that  under  the 
will  the  provision,  if  any  of  the  children 
died  without  Issue,  referred  to  their  death 
at  any  time,  and  not  alone  to  a  death  in  the 
lifetime  of  the  testatrix.  In  other  words, 
it  was  held  that  the  children  did  not  take 
the  estate  absolutely,  but  took  a  defeasible 
fee.  After  the  return  of  the  case  to  the  ctar- 
cnit  court  Mr.  Page  and  Mr.  Hill  Jointly 
moved  tbe  ooort  to  make  them  an  allowance 
for  their  services  on  behalf  of  the  Infant 
defendants  of  |l,60a  Tbe  court  allowed 
88  S.W.— 10 


them  $660;  their  allowance  for  services  in 
the  circuit  court  previous  to  the  appeal  hav- 
ing been  made  in  that  court  before  the  ap- 
peal was  taken.  From  this  order  Page  and 
Hill  appeal.  See  Cochran  v.  Lee,  84  8.  W. 
387,  27  Ky.  Law  Rep.  64. 

Appellants  filed  before  tbe  chancellor  the 
affidavits  of  a  number  of  lawyers,  who  esti- 
mated their  fee  at  from  $1,100  to  $1,500.  On 
tbe  other  tiand,  appellees  filed  tbe  affidavit 
of  their  attorney,  who  said  that  $500  was  a 
reasonable  fee  for  the  services.  While  the 
numerical  weight  of  the  evidence  is  in  favor 
of  appellants  in  the  mere  matter  of  opinion 
as  to  what  the  fee  should  be,  there  is  no  dis- 
pute as  to  what  services  were  actually  ren- 
dered. Tbe  services  consisted  in  bringing  the 
case  to  this  court.  In  briefing  It  here,  and  in 
representing  the  infants  on  the  appeaK  We 
have  the  record  before  us,  and  understand 
as  well  as  the  witnesses  the  services  per- 
formed by  appellants.  In  such  cases  the 
court  will  not  be  governed  by  the  mere 
numerical  weight  of  tbe  evidence  as  to  tbe 
amount  of  fee  to  be  allowed,  but,  having 
all  the  facts  before  it,  will  exercise  in  some 
measure  Its  own  Judgment  on  tbe  facts.  In 
view  of  the  siase  of  the  record,  the  nature 
of  the  question  to  be  decided,  the  amount 
of  the  estate,  and  the  interest  that  was  ad- 
Judged  to  the  Infants,  we  conclude  that  tbe 
chancellor's  Judgment  makes  a  fair  and  rea- 
sonable allowance. 

Judgment  affirmed. 


PROCTOR  COAL  CO.  v.  STRUNK. 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1005.) 

1.  BXCEPTIOITB,    BnX    OF — FlUNO  —  OsDEB    Of 
COUBT — Necessitt  OF  Entbt. 

A  bill  of  exceptions  must  be  filed  by  an  or- 
der of  tbe  court  entered  on  its  order  book,  and 
cannot  be  filed  by  the  mere  certificate  of  the 
Judge,  appended  to  the  bill  of  exceptions,  order- 
ing that  it  be  made  a  part  of  the  record. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent  Dig.  Exceptions,  Bill  of,  {  97.] 

2.  Same— SioHiNQ  by  Coubt— Time. 

Where  appellant  tenders  a  complete  bill  of 
exceptions  within  tbe  time  allowed,  lie  has  per- 
formed his  full  duty ;  and,  if  the  court  does  not 
sign  it  at  that  term,  it  may  sign  it  at  a  subse- 
quent term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Exceptions,  Bill  ot,  i  ^.] 

8.  Same — Cobrection  by  Judge. 

Where  a  bill  of  exceptions  is  tendered  with- 
in time,  the  judge  may  make  such  corrections  as 
are  necessary  before  he  signs  it  although  he 
signs  it  at  a  subsequent  term. 

Appeal  from  Circuit  Court,  Wbltley  County. 

"To  be  officially  reported." 

Action  between  the  Proctor  Coal  Company 
and  David  Strunk.  From  a  Judgment  for  the 
latter,  tbe  former  appeals.  On  motion  to 
strike  bill  of  exceptions.    Motion  held  up. 

J.  M.  Sharp,  for  appellant  Tye  &  Den- 
bam,  for  appellee.        DigtzedbydOOgle 
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HOBSON,  a  J.  The  Judgment  appealed 
from  was  rendered  on  Febmary  6,  1904,  and 
on  that  day  time  was  given  appellant  until 
the  aixtb  day  of  the  next  term  of  the  court 
to  tender  Its  bill  of  exceptions.  On  May 
lltb,  and  within  the  time  allowed,  the  ap- 
pellant tendered  Its  blU  of  exceptions,  and 
the  court  took  time  to  examine,  approve,  and 
sign  It  On  May  2l8t  tlie  case  was  continued 
for  signing  the  bill  of  exceptions.  The  same 
order  was  entered  at  the  August  term.  Tlte 
record  has  been  copied  and  filed  in  this  court, 
including  the  bill  of  exceptions,  which  is 
signed  by  the  Judge.  At  the  conclusion  of 
the  bill  of  exceptions  are  these  words: 
"May  Term,  1905,  of  the  Whitley  Clreult 
Oourt  This  day  came  the  defendant  In 
open  court  and  tendered  its  bill  of  exceptions, 
which. was  examined  by  the  Judge,  approved 
by  the  court,  and  ordered  to  be  made  a  part 
of  the  record  In  this  case,  and  certified  as  the 
manner  is  as  a  part  of  the  record  In  any  ap- 
peal that  may  be  prosecuted  from  the  Judg- 
ment herein.  Witness  my  band  as  Judge  of 
the  Whitley  circuit  court,  this  20th  day  of 
May,  1905.  M.  L.  Jarvls,  Judge,  Whitley 
Circuit  Court"  We  understand  this  to  be 
simply  the  certificate  of  the  Judge,  and  not 
an  order  of  the  Whitley  circuit  court.  A  bill 
of  exceptions  must  be  filed  by  an  order  of  the 
court  entered  on  its  order  boolE.  It  cannot 
be  filed  by  an  order  of  the  Judge  not  entered 
on  the  order  boolc.  The  court  must  speak  by 
Its  records. 

When  the  appellant  has  tendered  his  bill 
of  exceptions,  and  the  court  takes  time  to 
examine  and  sign  it  the  appellant  has  done 
all  that  he  can  do.  If  the  court  does  not 
sign  the  bill  at  that  term  of  the  court  he 
may  sign  it  at  a  subsequent  term.  If  the 
rule  were  otherwise,  the  right  of  appeal 
might  be  lost  by  the  failure  of  the  circuit 
Judge  to  examine  and  sign  the  bill  of  excep- 
tions. When  the  Judge  examines  the  bill  of 
exceptions  before  signing  It  he  may  make 
such  corrections  as  are  necessary.  It  is  only 
incumbent  upon  the  appellant  to  tender  a 
complete  bill  of  exceptions  within  the  time 
allowed,  and  If  the  bill  so  tendered  is  In  any 
way  Incorrect  the  circuit  Judge  may  make 
it  correct  before  be  signs  It  although  he 
signs  it  at  a  subsequent  term.  In  the  case  at 
bar,  if  there  is  an  order  of  the  Whitley  cir- 
cuit court  filing  the  bill  of  exceptions,  the 
appellant  may  file  a  copy  of  it  and  thus  com- 
plete the  record.  If  no  such  order  has  been 
entered  upon  the  order  books  of  the  court 
time  will  be  allowed  appellant  for  this  pur- 
pose until  the  next  term  of  the  Whitley  cir- 
cuit court  and  when  the  order  is  entered  a 
copy  of  it  may  be  filed.  Where  the  circuit 
judge  unduly  delays  to  sign  the  bill  of  ex- 
ceptions, or  to  act  upon  it  either  party  may 
have  remedy  by  an  application  to  this  court; 
but  for  the  present  the  motion  to  strike  out 
the  bill  of  exceptions  will  be  held  up  until  the 
circuit  court  acts,  as  there  seems  to  have 
been  an  attempt  to  act  upon  the  bill  not  in 
the  proper  way. 


DEACON  ▼.  KUIjMBR  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1905.) 

OOKTBAOTS— AOBKEllXNTS     TOB     SUFFOVF— fi)r- 
FEOT. 

A  mother  sold  her  homestead  and  put  the 
money  into  a  farm,  which  was  conveyed  to  her 
sons  under  a  written  agreement  that  the  mother 
was  to  liave  a  homestead  at  the  farm  as  long  as 
she  lived.  The  mother  lived  on  the  farm  witb 
her  song  for  a  time,  but  subsequently  voluntarily 
went  to  live  with  her  daughters.  Beld,  in  a 
suit  by  the  mother  to  recover  for  the  use  of  her 
homestead  and  to  be  adjudged  the  possession  of 
it  that  she  was  not  entitled  to  an  account  of 
rents  of  the  homestead,  but  was  entitled  to  a 
Judgment  giving  her  a  right  to  live  on  the  farm, 
and  the  privilege  to  return  there  whenever  she 
should  choose,  and  stay  there  as  a  member  of 
the  family  as  long  as  die  might  deem  proper. 

Appeal  from  Circuit  Court  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  Kitty  Deacon  against  J.  R. 
Kulmer  and  others.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Beversed. 

Charles  Canoll,  for  appellant  J.  F.  Oomtw 
and  J.  R.  Zimmerman,  for  appellees. 

HOBSON,  C.  J.  Many  years  ago  ap- 
pellant Kitty  Deacon,  then  Kitty  Kulmer, 
was  left  a  widow,  with  four  or  five  Infant 
children.  A  homestead  was  laid  off  to  her 
out  of  her  deceased  husband's  estate,  and 
when  the  land  was  sold  subject  to  the  home- 
stead she  bought  It,  thus  vesting  In  her  the 
fee.  Two  of  her  sons,  who  were  infants, 
worked  for  the  holder  of  a  mwigage  which 
she  had  given  to  pay  the  purchase  price  of 
the  property,  and  in  this  way  the  mortgage 
was  paid  off,  which  amounted  to  $115.  She 
was  entitled  to  the  labor  of  these  Infant  sons. 
She  allowed  them  to  draw  half  thetr  wages. 
The  other  half  was  applied  on  the  mortgage 
debt  In  the  meantime  she  bad  married 
William  Deacon  and  had  separated  front 
him.  After  this  the  boys,  finding  the  home- 
stead too  small,  persuaded  her  to  sell  the 
homestead  and  buy  a  larger  farm  near  by. 
She  sold  the  homestead  for  $1,050.  She  pnt 
$1,000  of  the  homestead  money  into  the 
larger  farm,  which  was  bought  for  $3,200 
and  was  conveyed  to  the  three  boys,  who  had 
conducted  both  transactions.  There  were 
two  infant  sisters,  who  lived  with  the  mother, 
and  the  mother  and  sisters  moved  over  to  the 
larger  farm  with  the  boys,  and  lived  there 
with  them  until  the  mother  became  reconciled 
with  her  husband,  William  Deacon,  and  went 
and  lived  with  him  until  his  death.  After 
his  death,  wtUch  occurred  about  the  year 
1891,  and  about  three  years  after  they  had 
purchased  the  larger  place,  she  went  back  to 
It  and  remained  there  tbree  or  four  years, 
when  she  and  her  two  daughters  wait  to 
Iioulsvllle  to  live,  and  have  since  lived  there. 
It  is  admitted  in  the  evidence  that  her  $1,000 
went  Into  the  farm  which  was  conv^ed  to 
her  three  sons.  The  sons  insist  that  she  gave 
them  the  $1,000.  She  Insists  that  she  pnt  her 
$1,000  in  the  larger  farm  under  a  written 
agreement  that  she  was  to  have  a  homestead 
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there  aa  long  as  sbe  lived.  She  brought  thla 
snlt  to  recoTer  for  the  use  of  her  homestead 
and  to  be  adjudged  the  possession  of  It  The 
court  dismissed  her  petition,  and  she  appeals. 

She  can  neither  read  nor  write.  The  proof 
(8  to  the  existence  of  the  written  contract 
ind  as  to  its  contents  Is  conflicting.  Sbe 
says  that  the  paper  was  lost  while  on  a  visit 
to  her  sons.  The  proof  satisfies  us  that  the 
mother  did  not  contemplate  relinquishing  her 
homestead  when  the  old  home  was  sold  and 
the  money  put  Into  the  new.  The  conduct  of 
all  the  parties  Is  strongly  corroborative  of 
the  mother's  testimony  on  the  subject  On 
the  other  hand,  we  are  equally  satisfied  from 
the  evidence  that  she  was  endeavoring  to 
better  the  condition  of  her  sons  and  that  the 
deed  was  made  as  It  was  by  her  consent 
But  we  think  the  weight  of  the  evidence 
■bows  that  there  was  an  accompanying  writ- 
ten contract  that  she  was  to  have  a  home  In 
the  new  place.  The  evidence  does  not  satisfy 
OS  that  the  written  contract  provided  for  the 
daughters  after  they  were  of  age  and  vol- 
untarily left  hom&  The  proof  Is  equally 
clear  that  the  mother  ^nd  daughters  went  to 
Louisville  voluntarily  and  have  remained 
there  of  their  own  accord.  Under  the  proof 
the  mother  Is  not  entitled  to  an  account  of 
rents,  but  she  is  entitled  to  a  Judgment 
adjudging  b&c  a  right  to  live  on  the  property 
with  her  son  who  now  lives  there  and  has 
bought  out  his  other  two  brothers,  and  giving 
her  the  privilege  to  return  to  the  home  when- 
ever she  chooses  and  staying  there  as  long  as 
the  sees  proper  as  a  member  of  the  family. 
Sbe  Is  not  entitled  to  any  other  relief. 

Judgment  reversed,  and  cause  rauanded 
for  a  Judgment  an  above  indicated. 


CITI  OF  BARDSTOWN  v.  HURST.* 
(Court  of  Appeals  of  Kentucky.    Sept.  29, 1905.) 
L  MusiciFAi,  GoapoBATiOHB— Altebation  of 

BoUIfDABIKS. 

Under  Ky.  St  1908,  H  3611,  8612,  re- 
lating to  alteration  of  boundaries  of  cities  of 
the  nfth  class,  there  must  be  an  enactment  of 
an  ordinance  defining  the  territory  to  be  an- 
nexed or  stricken  off,  and  there  must  be  a  publi- 
cation thereof  four  times  in  a  weekly  newspaper 
:d  tb«  dty,  if  there  is  no  daily  paper  published 
rb«rein,  and  in  not  less  than  30  days  after  the 
enactment  of  the  ordinance,  after  dne  publi- 
cation, if  no  remonstrance  Is  filed  In  the  drcuit 
ct>nrt  by  a  resident  or  freeholder  of  the  terri- 
tory to  be  annexed  within  30  days  of  the  en- 
actment of  the  first  ordinance,  tiie  city  council 
may  by  ordinance  annex  to  the  city  limits  the 
territory  described  in  the  first  ordinance.  Held, 
that  the  statute  contemplates  that  the  notice 
ibould  be  published  in  each  of  the  four  succeed- 
iac  weeklv  issues  of  the  newspaper,  and  that 
vhere  a  ci^  did  not  publish  such  notice  4  weeks 
ccnsecntivMy,  but  published  the  same  irregu- 
larly, taking  2  months  therefor,  a  remonstrance 
fl«d  30  days  before  the  enactment  of  the  second 
OT  annexing  ordinance,  though  more  than  30 
day*  after  the  first  ordinance,  prevented  the  city 
from  taking  further  action  In  the  matter  until 
ll:e  <drcDit  court  determined  the  questions 
tuMag  on  the  petition. 

'For  opinion  on  petition  for  rebearlng  and  •xten- 
ilcc  of  opinion,  a«s  K  B.  W.  7U. 


2.  Fbohibition— Wamt  ot  jTmsDionon  as 
Obound  roB  REcrET. 
Prohibition  is  the  projier  remedy,  where 
a  city  seelcs  to  prosecute  i>eUtioner  for  an  of- 
fense committed  in  territory  not  legally  an- 
nexed to  the  corporate  limite  of  the  city. 

Appeal  from  Circuit  Court  Nelson  County. 

"To  be  ofllclally  reported." 

Petition  by  Monroe  Hurst  against  the  dty 
of  Bardstown  for  a  writ  of  prohibition  to 
prevent  the  Judge  of  the  police  court  from 
taking  Jurisdiction  of  an  offense.  From 
the  Jud^ent  granting  the  writ  defendant 
appeals.    AflOrmed. 

R.  G.  Cherry,  for  appellant  S.  O.  Fulton, 
for  appellee. 

SETTLE,  J.  The  council  of  appellant, 
dty  of  Bardstown,  desiring  to  annex  to  its 
corporate  limits  certain  contiguous  territory 
upon  which  Is  situated  Ite  waterworks  and 
reservoir,  on  December  18,  1904,  enacted 
an  ordinance  defining  accurately  the  boiud- 
ary  of  the  territory  proposed  to  be  annexed. 
Small  parcels  of  the  territory  In  question  are 
owned  by  7.  R.  Barber,  K.  C.  Barber,  and 
the  Louisville  &  Nashville  Railroad  Company, 
respectively;  the  remainder,  by  the  city. 
Aft^  the  enactment  by  the  dty  council  of 
the  ordinance  mentioned,  It  was  given  to  the 
Record  Printing  Company,  publishers  of  a 
weekly  newspaper  of  the  dty  known  as  the 
"Nelson  Record,"  to  be  published  In  four 
issues  of  that  paper;  there,  being  no  daily 
newspaper  published  In  Bardstown.  The  - 
Nelson  Record  was  Issued  on  Thursday  of 
each  week,  and  as  the  ordinance  given  It  for 
publication  did  not  reach  Its  office  until  Wed- 
nesday, the  day  following  Ite  adoption  by  the 
coundl  and  the  day  before  the  usual  time 
for  the  weekly  Issue  of  the  paper,  there  was 
not  time  to  set  It  In,  type  or  publish  It  that 
week.  It  did,  however,  appear  In  the  next 
Issue  of  the  paper,  the  following  weA;  that 
Is,  on  December  22d.  There  was  no  issue 
of  the  paper  the  succeeding  week  embracing 
the  Christmas  holidays;  It  being  the  custom 
of  weekly  newspapers  In  Kentucky  not  to 
Issue  during  that  season.  Consequently  no 
publication  of  the  ordinance  was  made  that 
week.  On  January  2,  1905,  and  before  the 
day  arrived  for  the  next  regular  Issue  of 
the  Nelson  Record,  which.  If  Issued,  would 
have  contained  the  second  publication  of 
the  ordinance,  the  office,  plant  and  t3rpe  of 
Ite  ovraer,  the  Record  Printing  Company, 
were  all  destroyed  by  fire.  After  the  fire  the 
Nelson  Record  and  ite  good  will  were  pur- 
chased by  the  Standard  Publishing  Company 
and  the  Nelson  Record  was  no  more  publish- 
ed. But  the  Stendard  Publishing  Company 
then  began  the  publication  In  Bardstown  of 
a  weekly  newspaper  called  the  "Kentucky 
Stendard,"  and  in  this  paper  the  ordinance, 
which  had  received  but  one  publication  In  the 
Nelson  Record,  was  published  in  four  weekly 
Issues  consecutively.  Thus  It  appears  that 
the  ordinance  was  published  In  five  Issues  of 
•  weekly  newspaper,  between  December  13, 
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1904,  and  Febraary  14,  1905.  On  tbe  last- 
named  date  appellant  city  council  enacted 
another  ordinance,  whereby  the  territory  de- 
fined by  the  first  ordinance  was  declared 
annexed  to  the  dty.  On  January  12,  1905, 
which  was  SI  days  after  the  enactment  by 
the  city  council  of  the  first  ordinance,  but 
before  It  had  been  published  In  four  Issues 
of  a  weekly  newspaper,  and  more  than  30 
days  before  the  enactment  of  the  second  or- 
dinance, J.  R.  Barber  and  K.  C.  Barber,  free- 
holders and  residents  of  the  territory  sought 
to  be  annexed,  filed  In  the  Nelson  circuit 
court  a  petition  resisting  the  proposed  annex- 
ation. Appellant  ciJty  council,  In  enacting 
the  second  or  annexing  ordinance,  ignored 
the  petition  of  remonstrance  in  the  circuit 
court,  upon  the  ground  that  it  had  not  been 
filed  within  30  days  next  after  the  passage 
of  the  first  ordinance,  although  the  circuit 
court  had  not  then  taken  action  upon  the 
objections  to  the  annexing  of  tbe  additional 
territory  raised  by  the  petition,  and,  so  far 
as  shown  by  the  record,  has  not  yet  done  sa 
After  the  passage  of  the  second  ordinance  the 
appellee,  Monroe  Hurst,  was  arrested  for  a 
petty  offense  against  the  laws  of  the  dty  of 
Bardstown,  alleged  to  have  been  committed 
in  the  newly  annexed  territory,  and,  apon 
being  arraigned  thwefor  in  its  police  court, 
denied  the  Jurisdiction  of  that  court,  upon  tbe 
ground  that  the  action  of  the  city  council  in 
annexing  the  territory  tn  question  was  11- 
'  legal,  and  its  ordinances  in  regard  thereto 
invalid,  in  consequence  of  which  the  offense 
of  which  he  stood  charged  had  not  been  com- 
mitted within  the  corporate  limits  of  the  city. 
He  therefore  petitioned  the  judge  of  the  cir- 
cuit court  for  a  writ  of  prohibition  to  pre- 
vent the  judge  of  the  police  court  from  tak- 
ing jurisdiction  of  his  person  or  the  offense 
charged.  Upon  hearing  the  circuit  judge 
sustained  appellee's  contention  and  granted 
the  writ  of  prohibition,  and  from  that  judg- 
ment the  city  has  appealed. 

Bardstown  is  a  city  of  the  fifth  class,  and 
therefore,  in  the  matter  of  enlarging  or 
reducing  its  corporate  boundary,  the  powers 
of  the  city  council  are  defined  by  sections 
3611  and  3612,  Ky.  St  190a  Section  3611 
provides :  "Whenever  it  is  deemed  desirable 
to  annex  any  territory  to  any  city  of  this 
class,  or  to  reduce  the  t>oundarles  thereof, 
the  dty  coundl  thereof  may  enact  an  ordi- 
nance defining  accurately  the  boundary  of  the 
territory  proposed  to  be  annexed  or  stricken 
off,  and  such  ordinance  shall  thereupon  be 
published  in  at  least  ten  issues  of  the  daily 
paper  published  in  the  city;  or,  if  there  be 
no  dally  paper  published  in  the  city,  then  in 
at  least  four  Issues  of  a  weekly  paper  pub- 
lished In  the  dty;  or.  If  there  be  no  dally 
or  weekly  paper  published  in  the  city,  then  by 
posting  copies  of  the  ordinance  for  at  least 
ten  days  in  four  of  the  most  public  places  in 
the  dty.  In  not  less  than  thirty  days  after 
the  enactment  of  such  ordinance,  if  the  pub- 
lication or  notice,  aa  herein  provided,  haa 


been  made  or  given,  and  no  petition  Is  filed 
In  the  circuit  court  as  provided  In  tbe  next 
section,  the  dty  coundl  may,  by  ordinance, 
annex  to  tbe  dty  the  territory  described  in 
the  ordinance   hereinbefore   mentioned,    ct 
reduce  the  limits,  as  the  case  may  be;   and 
upon  the  enactment  of  such  ordinance,  sach 
territory  shall  become  a  part  of  tbe  dty,  or 
shall  be  stricken  therefrom."    Section  3612 
provides:    "Within    thirty   days    after    the 
enactment  of  an  ordinance,  proposing  to  an- 
nex territory  to  any  dty,  or  to  reduce  the 
limita  thereof,  one  or  more  resldmtB  or  free- 
holders of  the  territory  proposed  to  be  an- 
nexed or  stricken  off,  may  file  a  petition  in 
the  drcnlt  court  of  the  county,  setting  forth 
the  reasons  why  such  territory  or  any  part 
thereof  should  not  be  annexed,  or  why  the 
limits  should  not  be  reduced.    The  case  shall 
be  tried  according  to  the  rules  and  practice 
prescribed  for  the  trial  of  equity  causes,  but 
without  tbe  intervention  of  a  jury.    If  the 
court  be  satisfied,  upon  the  hearing,  that  less 
than  seventy-five  per  cent  of  the  freeholders 
of  the  territory  to  be  annexed  or  stricken  off 
have  remonstrated,  and  that  the  adding  or 
striking  off  of  such  territory  to  the  dty  will 
be  for  its  interest  and  will  cause  no  manifest 
Injnry  to  the  persons  owning  real  estate  on 
the  territory  sought  to  be  annexed  or  stricken 
off.  It  shall  so  find,  and  said  annexation  or 
reduction  shall  be  approved  and  become  finaL 
If  the  court  shall  be  satisfied  that  seveoty-flve 
per  cent  or  more  of  the  resident  freeholders  of 
the  territory  sought  to  be  annexed  or  stricken 
off,  have  remonstrated,  then  snch  annexatloa 
or  reduction  shall  not  take  place,  unless  the 
court  shall  find  from  the  evidence  that  a 
failure  to  annex  or  strike  off  will  materially 
retard  the  prosperity  of  such  dty  and  of  the 
owners   and   inhabitants   of   the   territory 
sought  to  be  annexed  or  stricken  off.    In  case 
the  court  shall  so  find,  the  annexation   or 
reduction  shall  take  place,  notwithstancllng 
the  remonstrance.    There  shall  be  no  appeal 
from  the  judgment  of  the  court  and  tbere 
shall  be  no  change  of  venue  from  the  county. 
Costs   shall    follow   the   judgment    If    tbe 
Judgment  of  the  court  be  adverse  to  the  an- 
nexation or  reduction,  no  further  effort   to 
annex  or  strike  off  such  territory  shall    be 
made  within  two  years  after  the  rendition 
of  such  judgment"    According  to  the    pro- 
visions of  the  statute,  supra,  there  are  three 
steps  to  be  taken  before  contiguous  territory 
can  be  annexed  to  the  corporate  boundary 
of  a  dty  of  the  fifth  class  or  its  corporate 
territory  reduced.     First  there  must  be    an 
enactment  of  an  ordinance  defining  accnrate^- 
ly  the  territory  to  be  annexed  or  stricken  off ; 
second,  there  must  be  a  publication  of  sncli 
ordinance  four  tlnnes  in  a  weekly  newspappr 
in  tbe  dty,  if  there  Is  no  dally  paper    pub- 
lished therein;    third,   in  not  less  tha.ii    so 
days  after  the  enactment  of  the  ordixiajiee 
defining  accurately  the  territory  to  be  annex- 
ed or  stricken  off,  If  the  publication  of   same 
"in  at  least  four  Issues"  of  a  weekly  Xkewa- 
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paper  baa  been  made  and  no  petition  of  re- 
monstrance la  filed  In  the  circuit  conrt  by 
nte  or  more  resldenta  or  freeholders  of  the 
territory  to  be  annexed  or  stricken  off,  with- 
in 30  days  of  the  enactment  of  the  first  ordi- 
nance, the  dty  conndl  may  by  ordinance 
annex  to  or  BtrUce  from,  the  dty  limits  the 
territory  described  In  the  first  ordinance, 
and  it  shall  upon  the  enactment  of  the  last 
ordinance  become  a  part  of  such  dty  or  shall 
be  stricken  therefrom. 

It  most  be  taken  as  trae  that  the  petition 
o{  the  Barbers,  objecting  to  the  annexation  of 
the  territory  by  the  dty  council,  was  not  filed 
witliln  the  SO  days  prescribed  by  the  statute ; 
but  it  is  likewise  trae  that  It  was  filed  before 
there  bad  been  a  publication  fonr  times  In 
the  weekly  papers  of  the  first  ordinance,  and 
more  than  30  days  before  tM  second  and  fi- 
nal ordinance  was  enacted.    While  there  were 
tonr— In  fact,  five — Issues  of  a  weekly  news- 
paper containing  the  publication  of  the  first 
ordinance,  they  did  not  Issue  consecutively, 
but  at  Intervals  covering  a    period   of   two 
months.    It  is  manifest  that.  In  having  the 
statute  declare  as  to  the  first  ordinance  that 
it  shall  "thereupon  be  published,"  It  was  con- 
templated by  the  T.«glslatnre  that  It  should 
be  published  within  the  30  days  next  after  Its 
fflactment;  that  Is,  In  each  of  the  fonr  snc- 
ceeding   weekly    Issues    of   the   newspaper, 
where  there  was  a  weekly  and  no  dally  In  the 
city,  in  order  that  persons  to  be  affected  by 
the  proposed  change  of  the  city's  boundary 
might  receive  due  notice  thereof  during  the 
30  days  within  which  the  petition   to  show 
canae  against  such  change  Is  required  to  be 
filed,  and  thns  be  afforded  an  opportunity  to 
make  known  their  objections,  If  any,  against 
the  proposed  change.    We  are  not  however 
prepared  to  say  that,  because  the  first  ordi- 
nance was  not  published  by  a  wedtly  news- 
paper In  each  of  the  four  weeks  following 
its  enactment,  it  is  void.    But  we  are  of  opin- 
ion that  the  dty,  after  taking  two  months  to 
publish  the  ordinance,  will  not  be  allowed  to 
say  that  residents  of  tbe  territory  proposed 
to  be  annexed  to  the  city  shall  be  prevented 
from  making  objection  thereto  because  the 
petition  presenting  their  objections,  though 
filed  30  days  before  the  enactment  of  the  sec- 
ond or   annexing   ordinance,  was  not   filed 
within  30  days  next  after  the  enactment  of 
of  tbe  first  ordinance,  by  which  the  bound- 
aiy  of  the  territory  to  be  annexed  was  de- 
fined.   If,  as  appears  to  have  been  the  case, 
tbe  pabliBblng  of  the  Initiatory  ordinance  was 
delayed  by  acddent  or  unavoidable  casualty, 
and  tbe  petition  resisting    the   change   was 
filed,  though  after  the  80  days,  a  sufficient 
time  to  have  Informed  appellant's  dty  conn- 
ell  of  tbe  petitioners'  objections  to  the  pro- 
posed  enlargement  of  tbe   city's   corporate 
limits  before  the  enactment  of  the  annexing 
ordinance.  It  was  their  duty  to  delay  Its  en- 
actment and  postpone  further  action  until  the 
grounds  of  resistance  presented  by  the  peti- 
tion were  heard  and  adjudicated  by  the  cir- 


cuit court  It  Is  apparent  that  appellant's 
dty  council  knew  of  the  filing  of  the  petition 
when  tbe  second  and  final  ordinance  was  en- 
acted by  them,  and  that  It  was  filed  before 
the  publication  of  the  first  ordinance  in  four 
issues  of  the  weekly  newspaper.  It  must 
therefore  be  presumed  that  that  body  further 
knew  that  the  circuit  court  had  not  then  ad- 
judicated the  questions  presented  by  the  peti- 
tion. It  was  not  their  right  or  duty  to  deter- 
mine whether  or  not  tbe  petition  was  filed  in 
time,  or  to  pass  upon  tbe  grounds  of  resist- 
ance It  offered  to  the  proposed  change  In  the 
city  boundary.  Those  were  all  questions  to 
be  determined  by  the  judge  of  the  drcuit 
court.  The  filing  of  the  petition  before  there 
had  been  four  publications  of  the  first  ordi- 
nance, and  before  the  enactment  of  the  final 
ordinance,  interposed  a  legal  barrier  to  fur- 
ther action  on  the  part  of  the  dty  council  In 
the  matter  of  annexing  to  the  appellant  dty 
tbe  desired  territory  until  the  circuit  court 
determined  all  questions  arising  upon  the  pe- 
tition. In  other  words,  the  filing  of  tbe  peti- 
tion took  from  the  dty  coundl  and  trans- 
ferred to  the  circuit  court  and  left  to  Its  deci- 
sion the  question  of  whether  or  not  the  addi- 
tional territory  desired  by  tbe  appellant  dty 
should  be  annexed. 

We  are  therefore  of  opinion  that  tbe  enact- 
ment by  the  dty  council  of  the  ordinance 
annexing  this  territory  was  premature,  un- 
authorized, and  Illegal,  and  that,  tbe  ordi- 
nance being  void,  the  territory  it  attempted 
to  annex  was  not  within  the  corporate  limits 
of  the  appellant  dty  when  appellee  commit- 
ted the  offense  for  which  he  was  arrested. 
Consequently  he  cannot  be  prosecuted  In  or 
tried  by  the  police  cour^  as  its  jurisdiction  Is 
confined  to  offenses  committed  within  the 
city's  limits.  In  petitioning  the  drcuit  court 
for  the  writ  of  prohibition,  appellee  invoked 
the  only  remedy  known  to  the  law ;  and  the 
granting  of  the  writ  by  ttiat  court  Jipon  the 
grotmds  presented  was  eminently  proper. 

Wherefore  the  judgment  is  affirmed. 


BAKBR'8  ADM'R  v.  LEXINGTON  ft  B. 
RY.  OO. 

(Court  of  Appeals  of  Kentucky.    Oct  10,  1905.) 

1.  Masteb  ano  Sebvant— Dkath  of  Sebvani 
— Employment — Evidence. 

Deceased,  who  was  foreman  of  a  day  rail- 
road gravel  dump  crew,  was  requested  by  the 
foreman  of  the  entire  day  crew  to  tell  the  night 
dump  crew  to  do  some  drilling  ahead  of  the 
steam  shovel,  and  for  this  purpose  deceased 
returned  to  the  gravel  pit  after  the  expiration 
of  his  hour  of  service  in  company  with  the  fore- 
man of  the  night  crew,  and  was  asked  by  the 
latter  to  light  certain  lamps  on  the  caboose, 
after  which  deceased  was  killed  by  the  caving 
of  the  embankment  while  between  the  steam 
shovel  and  the  wall  of  the  pit  Held,  that  the 
message  given  deceased  in  reference  to  the  drill- 
ing and  the  night  foreman's  request  that  be 
light  the  lamps  was  not  evidence  that  deceased 
was  in  defendant's  employment  at  the  time  be 
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2.  SAUB— VOLURTABT  BzPOaUBB  TO  Danokb. 
Where,  in  an  action  for  tlie  deatli  of  a 
servant  by  the  caving  of  a  railroad  gravel  pit, 
tliere  waa  no  proof  that  it  waa  necessary  or 
proper  in  the  i>erformance  of  deceased's  employ- 
ment to  have  placed  himself  between  the  steam 
shovel  and  the  wall  of  the  pit  where  be  waa 
killed,  defendant  was  not  liable  therefor. 

Appeal  from  Circuit  Court,  Clark  County. 

"Not  to  be  oflaclally  reported." 

Action  by  Jamea  Baker's  administrator 
against  the  Lexington  ft  Eastern  Railway 
Company.  From  a  Judgment  tor  defendant, 
plaintiff  appeals.    AflSrmed. 

J.  Smith  Hays  and  Inland  Hathaway, 
for  appellant.    Beckner  ft  Jouett,  for  appellee. 

NUNN,  J.  The  appellant  instituted  thla 
action  to  recover  damages  of  the  appellee  for 
the  alleged  negligent  killing  of  his  Intestate 
hy  placing  blm  In  a  dangerous  and  unsafe 
place  to  work,  and  that  it  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known,  of 
its  dangerous  and  unsafe  condition.  The  ap- 
pellee answered,  controverting  the  petition. 
Upon  the  trial  the  appellant  Introduced  his 
evidence,  and  on  motion  of  appellee  the  conrt 
gave  a  peremptory  instruction  to  the  Jury  to 
find  for  the  appellee.  Of  this  appellant  com- 
plains. 

Baker  was  killed  by  the  caving  in  of  a 
bank  of  earth  at  a  steam  shovel  which  was 
being  operated  by  the  appellee  on  its  road  be- 
tween Winchester  and  Clay  City.  The  shovel 
was  working  on  the  north  side  of  the  tra<& ; 
that  Is,  on  the  left  side  as  one  goes  toward 
Clay  City.  The  shovel  was  mounted  on 
trucks,  and  was  moved  along  the  rails  like 
any  other  car.  This  track  upon  which  the 
shovel  was  moved  was  a  temporary  track, 
and  was  extended  as  the  shovel  removed  the 
earth  in  front  of  it  This  shovel  also  re- 
moved the  earth  for  a  space  of  about  12  or  16 
feet  to  the  left  of  this  temporary  track,  and 
by  means  of  a  crane  the  dirt  was  swung 
around  and  dumped  into  cars  on  the  loading 
track  on  the  right  side  of  the  shovel.  The 
embankment  on  which  the  shovel  was  work- 
ing was  18  or  20  feet  high,  but  the  shovel 
would  not  reach  np  to  a  greater  height  than 
12  or  15  feet,  thereby  at  times  leaving  a  pro- 
jection out  over  the  wall  of  the  embankment 
At  the  time  Baker  was  killed  he  was  situated 
between  the  car  upon  which  the  shovel  was 
located  and  this  embankment  The  purpose 
for  which  be  was  there,  if  he  had  any  pur- 
pose, was  not  shown  by  the  evidence ;  nor  was 
it  shown  that  any  workman  had  any  business 
between  this  car  and  the  embankment  at  any 
time ;  nor  was  it  shown  by  the  proof  that  any 
one  in  charge  of  the  crew  of  hands,  or  any 
member  of  the  crew,  had  any  knowledge  or 
information  that  Baker  was  situated  there. 
The  proof  also  shows  that  Baker  was  not  a 
member  of  the  shovel  crew,  but  that  he  was 
foreman  of  the  dumping  crew,  which  hauled 
the  dirt  to  a  trestle  about  three  miles  from 
that  place  in  the  direction  of  Winchester, 
near  the  residence  of  the  deceased.    Thla 


shovel  worked  contlnaoiuly ;  appellant's  in- 
testate belonging  to  the  day  crew,  working 
from  6  to  6.  It  waa  the  custom  of  the  de- 
ceased, after  hla  day's  work  was  done,  to 
ride  down  on  a  load  of  dirt  to  this  trestle. 
On  this  occasion  it  was  necessary  for  the  en- 
gine of  the  work  train  to  be  run  to  Clay  City 
for  water  and  coal  for  the  night  run,  and  the 
deceased  went  with  the  engine  on  this  trip. 
While  at  Clay  City  he  was  told  by  one  Hutch- 
ison, the  foreman  of  the  entire  day  crew,  to 
tell  the  night  dump  crew  to  do  some  drilling 
ahead  of  the  shovel.  He  returned  with  the 
engine  to  the  shovel  in  company  with  one 
Roberts,  the  foreman  of  the  entire  night 
crew.  Roberts  testified  that  upon  their  ar- 
rival, and  when  near  the  caboose,  Bakw 
asked  him  if  there  was  anything  be  could  do 
for  him,  and  he  answered  and  told  him,  "No, 
not  unless  he  would  light  the  lights  on  the  ca- 
boose." This  was  8  or  10  minutes  before  he 
waa  killed,  and  was  the  last  seen  of  him  by 
Roberta.  One  or  two  of  the  members  of  the 
night  dump  testified  that  about  two  or  three 
minutes  before  he  was  killed,  they  met  him 
on  the  south  or  right  side  of  the  shovel,  be- 
tween it  and  the  loading  track,  when  he  de- 
livered the  message  from  Hutchison  with 
reference  to  the  drilling.  This  was  the  laat 
seen  of  him  before  be  waa  killed,  at  about 
7  o'clock  p.  m. 

Appellant  contends  that  the  message  given 
him  by  Hutchison  with  reference  to  drilling, 
and  that  which  to<^  place  between  htm  and 
Roberts  with  reference  to  lighting  the  lampa, 
was  some  evidence  of  deceased's  employment 
and  being  in  the  service  of  appellee  at  the 
time  he  was  killed.  We  cannot  agree  with 
this  contention;  but  admitting  it  to  be  cor- 
rect atlll  the  appellant  cannot  recover,  for 
there  waa  not  a  scintilla  of  proof  showing 
that  It  was  necessary  or  proper,  in  the  per- 
formance of  such  employment  to  have  placed 
himself  in  the  situation  he  was  at  the  time 
he  was  killed. 

Wherefore  the  Judgment  la  aCarmed. 


ILLINOIS  CENT.  R.  CO.  v.  ALLEN. 
(Court  of  Appeals  of  Kentucky.    Oct  5,  1905.) 

1.  Gabbieb»— Duty  to  Passer oeb—Pebtobic- 
AKCE  of  Oortbact  ov  Cabbiaob. 

The  dut7  of  a  carrier  of  passengers  is  to 
attend  to  the  comfort  and  safety  of  all  its  pas- 
sengers alike,  but  not  to  fumj^  especial  atten- 
tion to  any  one  in  particular,  unless  under  ex- 
ertional clrcamstances,  snch  as  sidmess  en 
route;  bat  if  a  carrier  voluntarily  accepts  a 
helpless  passenger  without  an  attendant  it  will 
assume  the  additional  care  commensurate  with 
his  needs. 

[Ed.   Note. — For  cases  in  point  «ee  voL  9, 
Cent  Dig.  Carriers,  {  1083.] 

2.  Saue— Duty  to  Reoeivb  PAasxROEBa — Ir- 
FIBM  Pebsons. 

A  blind  man,  77  years  of  age,  applied  to  a 
railway  agent  for  a  ticket  for  a  Joomey  necessi- 
tating, the  changing  of  cars  two  or  tliree  time». 
When  be  applied  for  the  ticket  he  was  accom- 
panied by  an  attendant    He  frequently   took 
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short  trips  IiitoItIiic  no  change  of  can,  and 
on  these  trips  some  one  would  assist  him  eetting 
on  and  off  the  train.  On  taking  a  trip  InyolT- 
ing  a  change  of  cars,  he  depended  on  the  assist- 
ance of  chance  acquaintances,  or  the  employgs 
in  charge  of  the  train.  Held,  tb&t  the  carrier 
was  justified  In  refusing  to  aeil  him  a  ticlcet 
nnleaa  he  aecared  an  attendant. 
8.  Sakk— Rui.xa  or  Cabrixb— Vai.iditt. 

A  rule  of  a  railway  company  forbidding  the 
sale  of  tickets  to  persons  physically  unable  to 
take  care  of  themselves,  unless  accompanied  by 
an  attendant,  is  only  for  the  gaidance  of  Itx 
•errants,  and  cannot  limit  its  responsibilities  to 
the  public,  unless  the  rule  can  be  Justified  by 
the  principles  governing  the  duties  of  carriers. 

Ai^)eal  from  Olrcnlt  Oonrt,  Hopklna  Conn- 

ty. 

"To  be  officially  reported." 

Action  by  B.  B.  Allen  against  the  Illinois 
Central  Railroad  Company.  From  a  Jndg- 
ment  tor  plaintiff,  defendant  appeals.  Re- 
TCTsed. 

Trabne,  Doolan  ft  Oox,  J.  M.  Dickinson, 
and  Gordon,  Gordon  ft  Cox,  for  appellant 
Baby  Lafoon  and  Lee  Gibson,  for  appellee. 

BARKER,  jr.    The  appellee,  B.  E.  Allen, 
was  at  tbe  time  this  controrersy  arose  77 
years  old  and  totally  blind.    He  resided  near 
Wblte  Plains,  Ky.,  and  had  a  brother  living 
in  mien.  111.,  who  was  In  declining  health. 
Having  received  a  letter  from  his  brother  re- 
citing the  fact  that  the  latter  did  not  exx)ect 
to  live  long,  and  requesting  appellee  to  come 
to  mien  and  see  him  before  he  died,  the  ap- 
pellee applied  to  the  ticket  agent  of  appellant 
at  White  Plains  for  Information  concerning 
the  railroad  fare,  and  as  to  which  of  the  two 
possible  rentes  by  way  of  its  line  was  the 
best  for  him  to  travel.    After  receiving  this 
information  appellee  applied  to  the  agent  on 
the  3d  day  of  November,  1903,  for  a  ticket  to 
CUen,  tendering  the  proper  amount  of  money 
to  pay  the  fare.    The  agent  declined  to  sell 
him  a  ticket  npon  the  ground  that  the  com- 
pany had  a  rule  forbidding  the  sale  of  tickets 
to  persons  physically  unable  to  take  care  of 
themselves,  nnless  they  were  accompanied  by 
an  attendant    Being  thus  refused  transpor- 
tation, the  appellee  did  not  procure-an' attend- 
ant and  go  on  his  journey  in  obedience  to  the 
company's  rule ;  bat,  finding  that  a  neighbor, 
John  Hanks,  expected  to  idake  the  Joum^ 
about  the  coming  Christmas,  he  waited  and 
went  with  him  on  the><22d  day  of  December, 
1903,  Tinted  his  bilother,  and  then  returned 
home.     Conceiving  that  the  action  of  the  ap- 
pellanfa  agent  In  refusing  to  sell  him  a  ticket 
under  the  drcumstances  recited  was  unlaw- 
ful and  oppressive,  appellee  Instituted  this 
action  to  recover  damages,  alleging  that  he 
had  suffered  great  mental  anguish  and  sor- 
row, because  he  had  been  forced  to  wait  60 
days   before   seeing  his  sick   brother.    The 
appellant,  after  its  general  demurrer  to  the 
petition  had  been  overruled,  filed  an  answer 
pleading  its  rule,  and  placing  in  issue  all  of 
the  material  allegations  of  the  petition.    A 
trial  before  a  jury  resalted  in  a  verdict  of 


$300  in  favor  of  the  appellee,  and  from  the 
judgment  based  on  this  voilict  the  railroad 
has  appealed. 

We  will  consider,  first  the  duty  of  common 
carriers  of  passengers  in  regard  to  persona 
applying  for  transportation  who  are,  or  ap- 
pear to  be,  unable  to  care  for  themselves. 
Hay  a  lunatic  have  a  ticket  thrnst  into  his 
hand,  and  be  delivered  to  the  employes  of  a 
railroad  corporation  to  be  transported  to  his 
destination,  and  cared  for  by  them  on  the 
journey?    May  one  known  to  be  intoxicated 
be  Imposed  upon  the  employes  of  a  common 
carrier  without  an  attendant  to  care  for  him? 
Or  may  an  old  blind  man  demand  that  the 
corporation  shall  receive  him  as  a  passenger 
without  an  attendant  In  order  to  make  a 
long   journey   Involving   certainly   two,    and 
perhaps  three,  changes  of  cars?    The  answer 
to  these  questions  la  manifestly  fraught  with 
Important  consequences  to  carriers  of  passen- 
gers for  hira    In  the  case  of  L.  ft  N.  R.  R. 
Co.  V.  Jordan,  66  S.  W.  27,  23  Ky.  Law  B^. 
1780,  we  said:    "The  law  required  of  ap- 
pellant that  they  should  exercise  the  highest 
degree  of  care  to  safely  transport  appellee 
to  her  point  of  destination.    But  this  duty 
did  not  require  that  appellant's  conductor 
should  act  as  special  attendant  to  the  plain- 
tiff daring  the  journey  to  see  that  she  did 
not  leave  her  seat    •    •    •    His  duty  was 
to  see  after  the  comfort  and  safety  of  the 
passengers  generally,  and  not  one  In  partic- 
ular."   In  Illinois  Central  Railroad  Company 
.V.  Smith,  87  South.  643,  the  Supreme  Conrt 
of  Mississippi  say :    "Primarily  the  afSlctlon 
of  blindness   unista  every  person   for  safe 
traveling  by  railway,  if  unaccompanied.    No 
blind   person    without    previous   exx)erience ' 
could '  possible  accommodate  himself  to  the 
many  exigencies  Incident  to  traveling  by  rail- 
road, or  guard  himself  against  peril  in  board- 
ing and  alighting  from  trains,  changing  from 
one  train  to  another,  or  threading  his  way  In 
safety  across  the  railroad  tracks  at  crowded 
stations.    Hence  the  rale  which  provides  that 
every  blind  person  is  presumed  to  be.  In  the 
absence  of  proof  of  exi>erience,  unfit  to  travel 
alone,  is  not  unreasonable;  nor  do  we  consider 
such  a  regrulatlon  a  hardship  upon  persons 
afflicted   with    blindness   or  other  disabling 
physical  infirmity.    It  Is  rather  a  safeguard 
thrown  aronnd  them  for  their  own  projection. 
Therefore,   when  a   blind  person  applies  to 
purchase  a  ticket,  being  himself  unknown  to 
the  agent  and  that  ticket  is  refused,  the  car- 
rier is  not  liable  by  this  act  alone  to  be  mulct- 
ed in  damages;  but,  as  before  indicated.  If 
the  agent  of  the  carrier  knows,  of  his  per- 
sonal knowledge,  of  the  competency  to  travel 
of  the  particular  person,  or  If  the  fact  of  such 
ability  Is  made  known  to  him  in  any  manner, 
and  he  still  persists  wantonly  and  arbitrarily 
In  his  refusal  to  sell  the  person  desiring  pas- 
sage a  ticket,  the  carrier  may  be  made  to  re- 
spond In  damages  for  his  oppressive  acts." 
In  the  case  of  Groom  v.  C,  M.  &  St  P.  By. 
Co.  (Minn.)  63  N.  W.  1128, 18  L.  R.  A.  602.  88 
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Am.  St  B^.  657,  the  rule  la  thus  stated: 
"Of  course,  a  railroad  company  is  not  bound 
to  turn  Its  cars  Into  nurseries  or  hos- 
pitals, or  Its  employes  Into  nurses.  If  a 
passenger,  because  of  extreme  youth  or  old 
age,  or  any  mental  or  physical  infirmities.  Is 
unable  to  take  care  of  himself,  he  ought  to 
be  provided  with  an  attendant  to  take  care 
of  him.  But  if  the  company  voluntarily  ac- 
cepts a  person  as  a  passenger,  without  an  at- 
tendant, whose  Inability  to  care  for  himself 
is  apparent  and  made  known  to  its  serrants, 
and  renders  said  care  and  assistance  neces- 
sary, the  company  is  negligent  If  such  as- 
sistance is  not  attorded."  And  In  6  Am. 
&  Eng.  Ency.  of  Law,  638:  "While  persons 
who  are  ill  have  a  right  to  enter  and  travel 
upon  conveyances  of  a  common  carrier  of 
passengers,  nevertheless  the  carrier  is  not 
bound  to  accept  as  a  passenger,  without  an 
attendant,  one  who,  because  of  physical  or 
mental  disability,  la  imable  to  take  care  of 
himself."  We  think  It  a  proposition  too  ob- 
vious to  admit  of  refutation  that  the  blind 
oian  who,  without  an  attendant,  successfully 
makes  a  long  railroad  Journey  involving 
several  changes  of  cars,  does  so  either  be- 
cause be  is  especially  cared  for  and  helped 
on  bis  way  by  the  kindness  of  chance  ac- 
quaintances or  by  the  aid  of  the  employes  of 
the  carrier.  Let  any  one  imagine  a  totally 
blind  man  alighting  on  a  strange  platform 
for  the  purpose  of  changing  cars  amid  the 
confusion  arising  from  the  shifting  of  trains, 
the  blowing  of  whistles,  the  clanging  of  bells, 
the  rolling  of  baggage  trucks,  and  the  hurried 
tramp  of  the  feet  of  his  fellow  passengers, 
and  he  will  need  no  extraneous  evidence  to 
realize  that  the  afflicted  passenger  will  be 
totally  helpless,  as  well  as  in  the  most  immi- 
nent danger  of  barm,  without  the  kindly  aid 
of  some  one  who  is  not  devoid  of  sight  The 
duty  of  the  carrier  of  passengers  for  hire  is 
to  attend  to  the  comfort  and  safety  of  all  of 
its  passengers  alike,  but  not  to  furnish  es- 
pecial attention  to  any  one  in  particular, 
unless,  perhaps,  under  exceptional  circum- 
stances, such  as  accidental  sickness  or  mis- 
fortune en  route.  If  the  carrier  accepts  a 
helpless  passenger  without  an  attendant  It 
will  doubtless  assume  the  additional  care  and 
responsibility  commensurate  with  his  mis- 
fortune and  needs;  but  this  is  a  burden  It 
must  assume  for  itself.  The  law  does  not 
impose  it  is  an  incident  to  the  business. 

The  undisputed  facts  of  the  case  at  bar 
are  that  the  appellee  was,  as  already  said, 
totally  blind  and  77  years  of  age.  He  de- 
sired to  be  transported  for  a  distance  of 
from  140  to  185  miles  (depending  upon 
which  of  two  routes  he  took),  involving 
two,  if  not  three,  changes  of  the  vehicles 
of  transportation;  one  of  the  changes  being 
to  take  a  steamboat  ride  of  20  miles  up  the 
Ohio  river.  On  both  occasions  that  he  came 
to  the  appellant's  agent  in  regard  to  the  pro- 
posed trip  he  was  led  by  an  attendant,  and 
under  these  circumstances  the  agent  firmly. 


bat  politely,  refused  to  sell  him  a  ticket 
unless  he  bad  an  attendant.    We  think  en- 
tirely immaterial  that  appellee  was  in  the 
habit  of  taking  occasional   short  trips   on 
appellant's    road    without    an    attendant 
These  Involved  no  change  of  cars,  and  fur- 
nish no  evidence  of  his  ability  to  take  the 
trip    under    Contemplation.    But   we   think 
appellee's   own   evidence  abundantly  shows 
that  be  was  dependent  upon  the  assistance 
of   others    even   on   these   short   trips.     In 
speaking  of  these.  In  answer  to  a  question 
of  his  counsel  as  to  whether  or  not  he  trav- 
eled by   himself,   he  said:    "Folks  on  the 
train  I  was  traveling  on  always  helped  me, 
if  I  needed  help,  and  I  was  put  oft  where 
my  ticket  called  for.    I  would  go  often." 
Again:    "Well,  I  generally  visit  the  connty 
seat  about  four  to  six  times  a  year,   and 
most  of  the  time  I  come  by  myself.    Some- 
times somebody  comes  with  me,  and  often 
I  would  come  by  myself  and  go  to  other 
places,  too.    Somebody  would  see  me  on  tbe- 
train  and  help  me  oflt,  or  the  conductor  would 
see  me  ofT."    Speaking  of  bis  return  home 
from  UUen,  he  said:    "I  got  on  tbe  C.  B. 
ft  I.  road  and  went  on  that  road  to  Mt.  Ver- 
non, and  there  the  road  was  a  mile  to  the 
t'other — a  mile  from  one  depot  to  tbe  t'other 
one — and  I  made  the  change  from  one  end 
of  the  town  to  the  t'other.    Went  with    a 
friend  of  mine.    Got  acquainted  with    the 
gentleman,  and  he  said  he  would  see   me 
across  from  one  depot  to  tbe  f other;  and 
the  gentleman  went  to  the  train  with  me. 
and    I    remained    there    awhile,   and    then 
went   to    NortonsTlUe,    and   then   went    to 
White  Plains  that  night"    All  of  this  shows 
that  what  he  means  by  going  by  himself 
without  an  attendant  is  that  he  went  by  him- 
self, depending  on  tbe  assistance  of  chance 
acquaintances  or  the  help  of  the  employes 
of  the  carrier.    No  one  would  think  of  dis- 
puting that  a  blind  man  who  Is  put  on   a 
car  can  sit  In  his  seat  until  he  reaches  his 
destination,  if  no  change  of  cars  is  required. 
This    involves    no    greater    ingenuity    than 
sitting  in  his  own  chair  at  home  for  a  given 
length  of  time;  and  undoubtedly,  if  at  his 
destination  some  one  (perhaps  the  conductor) 
puts  him  safely  off  onto  the  platform,    he 
will  be  80  far  all  right    But  this  is    not 
what  we  would  term  traveling  without  as- 
sistance.   Certainly,  if  one  can  be  sure    of 
the  attentions  of  chance  acquaintances,    or 
of  the  help  of  the  employes  of  th^  carrier. 
he  need  not  hire  attendants  to  conduct  him 
on  hlB  Journey;  but  may  be  ask  the  carrier- 
to  run  the  risk  of  his  getting  this  chance 
help?    We   think   not    Suppose   he   should 
fall  to  meet  any  one  sufficiently  charitable 
to   help   him,   and   be  should   be   injured. ; 
would  It  not  be  said  with  a  great  show  of 
reason  that  the  carrier  having  accepted  hixn 
as   a   passenger,    knowing   his   infirmity,    it 
therefore  owed  him   a  duty  commensurate 
with  protecting  him  from  harm?    This,   w-^ 
think,  would  clearl^f^  be  tbe  correct    rule 
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ot  law  applicable  to  tbe  snpposltltlolu  case. 
It  would  seem  to  follow  aa  a.  necessary 
consequence  tbat  tbe  carrier  baa  tbe  legal 
right  to  protect  blmaeU  from  tbla  addition- 
al responsibility  by  requiring  the  inflrm 
traveler  to  secure  tbe  serrlces  of  an  attend- 
aat  prior  to  starting  on  bis  Journey. 

We  do  not  tbink  It  Important  that  tbe 
appellant  bad  promulgated  a  rule  upon  tbe 
question  in  band,  although,  if  it  were,  the 
existence  of  tbe  rule  was  established  with- 
out contradiction.  Tbe  rule  at  best  is  only 
for  tbe  gnldance  of  tbe  employes.  Tbe  cor- 
poration could  not  limit  ita  duties  and  re- 
qwDSibilitles  to  the  public  by  an  edict  to 
tti  servants ;  and,  unless  tbe  Justifying  prin- 
ciple of  law  be  underneath  it,  the  rule  is 
Told.  Tbe  right  of  the  company  to  protect 
Itself  from  the  additional  hazard  of  trans- 
porting a  blind  man  on  a  (considering  his 
infirmity)  to  falm  perilooB  Journey  does  not 
rest  on  a  rule  of  its  own,  but  on  a  control- 
ling principle  of  law.  It  follows,  from  the 
view  we  bave  taken  of  tbe  law  of  the  case, 
that  a  peremptory  instruction  should  have 
been  awarded  appellant  at  the  conclasion 
of  the  testimony,  and  that  it  is  unnecessary 
to  review  the  other  interesting  questiona 
raised  by  aK>eIlant  oa  tbe  record. 

WbM«fore  tbe  Judgment  is  reversed,  for 
proceedings  consistent  with  this  opinion. 


SMITH  V.  NONBS. 
(Court  of  Appeals  of  Kentucky.    Oct  S,  IMS.) 
Tbusts— Sau  by  Tbobteb—Pubposb— Costs 

or  iMPBOVKiaRTB. 

Where  a  large  farm  near  a  dty  is  devised 
In  trust  to  pay  the  whole  income,  after  paying 
taxes,  insurance,  and  other  exi>ense8,  to  testa- 
tor's daughter  for  life,  with  remainder  over, 
with  power  to  sell  any  part  of  it  with  the 
danghter's  consent,  the  trnstee  has  power  to 
convey,  with  consent  of  the  daughter,  a  part 
of  the  tract  as  compensation  for  the  services 
of  the  grantee  in  secarlng  the  extension  of  a 
city  park,  making  the  farm  available  for  build- 
ing purposes,  and  greatly  increasing  its  value. 

VEd.  Note. — For  cases  In  point,  see  vol.  47, 
C!ent.  Dig.  Trusts,  i  390.] 

Appeal  from  CSrcnlt  CJourt,  Jefferson 
County,  Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  W.  G.  Nones  against  3.  Utbgow 
Smith  for  specific  i>erformance.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Hamphrey,  Hlnes  &  Humphrey,  for  appel- 
lant. Helm,  Bruce  &  Helm  and  B.  li.  McDon- 
ald, for  appellee. 

BABKER,  J.  George  L.  Douglass  died  tes- 
tate, domiciled  in  Jefferson  county,  Ky.,  on 
the  8th  day  of  October,  1889.  His  will  was 
duly  iMTObated  in  the  Jefferson  county  court, 
and  John  W.  Barr,  tbe  nominated  trustee, 
was  appointed  and  qunlifled.  So  much  of 
tbe  teartament  aa  is  deemed  pertinent  to  tbe 
subject-matter  in  band  is  as  follows : 

**!  appoint  John  W.  Barr  and  William  D. 


(Darter  my  executors,  and  desire  that  tbey  be 
allowed  to  qnallQr  without  giving  any  securi- 
ty. I  devise  tbe  whole  of  my  estate,  real, 
ipersonal  and  mixed,  to  my  executors,  upon 
the  trusts  hereinafter  named,  and  they  shall 
have  power  to  sell  any  part  of  It  with  tbe 
written  consent  of  my  daughter,  Sally  R. 
Carter,  and  upon  their  own  Judgment  after 
her  death,  and  with  tbe  proceeds  pay  my 
debts  and  invest  tbe  remainder  In  stodis, 
bonds,  real  estate,  or  houses;  and  tbey  may 
change  with  like  consent  said  investments 
from  time  to  time,  as  tbey  may  think  best, 
and  tbey  shall  hold  tbe  property  so  obtained 
upon  tbe  same  trusts  and  with  like  control 
over  it  as  they  held  and  have  over  tbe 
original  property. 

"Second.  They  shall  have  tbe  entire  con- 
trol over  and  managment  of  my  estate  ex- 
cept as  herein  provided,  and  they  shall  hold 
the  same  in  trust  and  for  tbe  sole  and  sepa- 
rate use  of  my  daughter,  Sally  R.  Carter, 
during  her  life  free  from  tbe  control  of  any 
husband  she  may  have,  and  tbey  shall  pay  the 
whole  Income,  after  paying  legacies,  taxes,  in- 
surance, and  other  expenses,  to  her  person- 
ally and  not  to  her  husband,  and  she  shall 
have  no  power  to  sell  or  incumber  said  estate 
or  Income  or  to  charge  the  same  by  way  of 
anticipation." 

"Sixth.  Should  my  above-named  executors 
fall  to  qualify,  or  should  they  resign,  be 
removed,  or  die,  I  request  the  court  to  ap- 
point such  fit  person  to  act  as  the  adminis- 
trator of  my  estate  as  my  said  daughter  shall 
nominate,  and  to  take  from  him  such  bond  as 
may  be  proper,  and  the  administrator  so  ap- 
pointed shall  have  all  tbe  rights  and  powers 
over  the  property  herein  devised,  to  my  ex- 
ecutors, which  are  herein  conferred  on  them. 
But  in  no  event  shall  tbe  husband  of  my  said 
daughter  act  as  my  administrator,  or  per- 
form the  trusts  herein  devolved  on  my  exec- 
utors." 

By  tbe  third  and  fourth  daOses  of  tbe  codi- 
cil to  tbe  will,  tbe  testator  provided  as  fol- 
lows: 

"Third.  All  tbe  rest  and  residue  of  my 
estate,  real,  personal,  and  mixed,  left  after 
payment  of  my  debts,  and  tbe  satisfaction  of 
tbe  legacies  contained  in  tbe  first  clause  of 
my  will  and  tbe  first  and  second  clauses  of 
this  codicil,  I  devise  and  bequeath  to  John  W. 
Barr  as  trustee,  in  trust  as  follows :  For  the 
sole  and  separate  use  of  my  daughter,  Sally 
R.  Carter,  during  her  life,  but  without  power 
to  alien,  incumbs,  charge,  or  in  any  way  an- 
ticipate its  rents,  or  enjoyment ;  and  after  her 
death,  if  any  of  my  grandchildren  shall  then 
be  dead  leaving  descendants  then  living,  such 
descendants  shall  take  per  stirpes  the  same 
interest  th^  would  take  if  the  property  were 
then  to  descend  from  me,  and  the  rest  shall 
be  held,  managed,  and  controlled  by  the  said 
trustee,  and  the  net  income  used  by  him  In 
such  manner  as  in  bis  discretion  may  seem 
best  for  tbe  interest  of  my  surviving  grand- 
children, and  his  discretion  shall  extend  [^ 
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paylDS  the  share  of  each  In  said  income  toto 
his  hands  or  using  It  for  his  support,  or  pay- 
ing It  into  the  hands  of  his  wife,  or  using  It 
for  the  support  of  such  wife  and  his  children, 
or  allowing  part  or  all  of  it  to  accnmnlate 
and  subsequently  using  the  accumulations  in 
the  same  way,  or  allowing  them  to  become 
and  pass  as  a  part  of  the  capital,  and  no  one 
or  all  of  said  grandchildren  shall  have  any 
power  to  charge,  anticipate,  alien,  or  In- 
cumber said  Income  or  property,  nor  shall  the 
same  be  in  any  manner  subjected  to  his  debts, 
and  the  trust  as  to  my  granddaughters'  share 
shall  be  a  sole  and  separate  use,  upon  the 
death  of  any  of  said  grandchildren,  an  aliquot 
share  In  said  property  shall  pass  to  his  de- 
scendants per  stirpes,  and  In  default  of  de- 
scendants living  at  his  death,  shall  pass  ac- 
cording to  the  laws  of  descent  as  if  it  then 
descended  from  him,  provided  that  the  shares 
of  his  surviving  brothers  and  sister  shall  con- 
tinue with  their  own  shares  in  said  trust  and 
be  governed  by  Its  terms.  Said  trust  un- 
braces my  farm,  containing  about  210  acres. 
In  JeflTerson  county,  near  the  city  of  Louis- 
Tllle,  and  said  trustee  may  sell  said  property 
with  the  assent  of  my  daughter  during  her 
life,  and  with  the  assent  of  my  adult  grand- 
children after  her  death,  the  proceeds  to  be 
invested  in  stocks,  bonds,  or  real  estate,  and 
may  change  with  like  consent  said  invest- 
ments ftom  time  to  time  as  he  may  think  best, 
and  shall  hold  the  property  so  obtained  upon 
the  same  trusts  and  with  like  control  as  is 
fixed  for  the  original  prc^erty. 

"Fourth.  I  appoint  John  W.  Barr  sole 
executor  of  this  will  and  codicil,  and  request 
that  be  be  allowed  to  act  as  executor  and 
trustee  without  any  security  being  demanded 
of  him,  and  in  case  of  his  death,  resignation, 
or  disability  I  appoint  Alex.  P.  Humphrey  as 
executor  and  also  as  trustee,  and  this  will  and 
codicil  shall  be  read  exactly  as  if  this  name 
were  substituted  for  that  of  said  Barr,  in- 
cluding all  powers  and  discretions  and  the  ex- 
onption  from  giving  any  security.  In  case  of 
his  death,  resignation,  or  disability  then  a 
successor  shall  be  provided  and  with  the 
powers  as  prescribed  in  the  sixth  clause  of 
my  will." 

On  the  30th  day  of  March,  1891,  John  W. 
Barr,  trustee,  instituted  an  action  in  the  Jef- 
ferson chancery  court  to  settle  his  accounts, 
and  was  permitted  to  resign,  and,  Alex.  P. 
Humphrey  declining  to  accept  the  trust, 
Thomas  O.  Langdon  was  appointed.  A  part 
of  the  estate  of  Gteorge  L.  Douglass  con- 
sisted of  a  farm  of  210  acres  fronting  on  the 
Bardstown  pike,  and  running  back  in  a  north- 
eastwardly direction  to  and  across  Beargrass 
creek,  and  being  within  a  half  mile  of  the 
city  limits  of  Louisville  as  at  present  estab- 
lished. The  city  of  Louisville  purchased  a 
large  body  of  land  westwardly  of  the  farm, 
and  converted  it  into  a  public  park,  known  as 
"Cherokee  Park,"  and  laid  out  and  made  a 
magnificent  system  of  parkways  and  boule- 
vards throughout  the  entire  park,  connecting 


with  the  streets  of  the  dty  and  the  street 
car  system  of  the  Louisville  Ballway  Com- 
pany on  the  west  Cherokee  Park  lies  on 
both  aides  of  Beargrass  creek,  as  did  the 
DoivIaaB  propettj;  the  eastern  line  of  tbe 
former  being  within  a  half  of  a  mile  of  tbe 
western  line  of  the  latter.  It  was  apparent 
that  tbe  rapid  extension  of  the  dty  toward 
the  farm  and  the  property  of  Cherokee  Park 
made  it  to  the  interest  of  all  the  owners  that 
it  should  be  changed  into  suburban  lots,  and 
that,  If  certain  Improvements  and  changes 
in  the  topography  were  made,  the  value  of 
the  property  would  be  greatly  enhanced. 
With  this  scheme  in  view,  Thomas  O.  Lang- 
don,  as  trustee,  with  the  consent  of  Mrs. 
Sally  B.  Carter,  employed  Peyton  L.  Clarke 
to  take  the  matter  in  charge  and  do  every- 
thing necessary  to  accomplish  the  desired 
end.  Without  going  into  unnecessary  de- 
tail, it  may  be  said  that  the  most  important 
thing  to  be  accomplished  in  furtherance  of 
the  scheme  of  improvement  was  to  connect 
the  farm  with  the  park.  This  was  done 
by  persuading  the  intrarvoilng  property 
owners  to  dedicate  a  part  of  their  lands 
along  and  on  both  sides  of  Beargrass  creek 
up  to  the  Douglass  farm,  and  then  inducing 
tbe  park  commissioners  to  accept  the  land 
so  dedicated,  and  improve  it  as  a  part  of 
Cherokee  Park.  This  was  all  most  snccesB- 
fully  and  satisfactorily  accomplished,  and 
what  had  been  an  ordinary  farm  for  raising 
corn  and  potatoes  was  transformed  into  salt- 
urban  building  Iota,  and  called  Douglass  Park. 
Much  else  of  minor  importance  was  done, 
such  .as  laying  out  roads  and  boulevards 
through  the  property,  which  it  is  not  nec- 
essary to  set  forth  in  detail.  After  this 
was  done,  Clarke  and  the  trustee  agreed 
that  the  former's  services  were  worth  $5,000. 
and  that  In  payment  he  should  accept  lot  No. 
8  of  Douglass  Park,  and  thereupon,  on  the 
14th  day  of  January,  1901,  a  deed  -was 
executed  by  the  trustee  and  delivered  to 
Clarke  for  the  lot  in  question;  Mrs.  Sally 
R.  Carter  joining  as  grantor  to  express  ber 
approval,  as  required  by  her  father's  'wllL 
On  the  11th  day  of  August,  1904,  Clarke  sold 
and  conveyed  the  lot  to  appellee.  Nones,  for 
the  sum  of  $10,500,  and  on  the  20th  day  of 
January,  1905,  Nones  entered  into  a  written 
contract  with  appellant.  Smith,  for  the  sale 
of  it  to  the  latter  for  the  sum  of  $13,600.  In 
pursuance  of  this  contract  of  sale,  appellee. 
Nones,  executed  and  tendered  to  appellant  a 
proper  deed,  which  the  latter  refused  to  ac- 
cept, on  the  ground  that  tbe  trustee  had  no 
power  to  convey  to  Clarke  a  part  of  the  tmst 
estate,  and  therefore  appellant  had  no  title 
to  the  lot  he  was  proposing  to  sell.  Nones 
thereupon  Instituted  this  action  in  the  Jeffer- 
son circuit  court,  setting  up  substantially  tbe 
foregoing  facts,  and  praying  for  a  Judgm^it 
requiring  a  specific  performance  of  the  con- 
tract, and  a  Judgment  against  the  ai^)ellant 
for  the  sum  of  $13,500,  the  purchase  price 
of  the  lot    A  general  demuner  was  inter- 
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posed  by  appellant  and  overnded  by  the  chan- 
cellor, wbereuijon  he  declined  to  plead  fur- 
ther, and  a  Judgment  was  rendered  In  ac- 
cordance with  the  prayer  of  the  petition,  to 
review  which  this  appeal  is  prosecuted. 

No  technical  questioius  of  pleading  are  ur- 
ged, nor  la  the  bona  fides  of  any  of  the  acts  of 
the  troBtee  and  Clarke  questioned,  or  any 
doubt  expressed  of  the  value  of  the  latter's 
services.  The  question  presented  is  purely 
one  of  power  in  the  trustee  to  convey  to 
Clarke  a  part  <«t  the  trust  property  In  pay- 
matt  for  hl/i  services  in  the  transaction  de- 
scribed. No  one  can  donbt  the  wisdom  of  the 
actlcm  of  the  trustee  in  the  change  made  in 
the  trust  property,  or  that  it  generally  en- 
hanced the  value  of  the  estate  as  a  whole, 
although  a  few  acres  in  number  were  lost  to 
the  estate  in  the  transaction.  This  is  illus- 
trated, perhaps  better  than  in  any  other  way, 
by  the  sobseqnent  increase  in  the  value  of  lot 
No.  &  In  1901  it  was  sold  to  Clarke  for 
$5,000.  In  1904  it  was  sold  to  Nones  for 
$10,500.  In  1905  it  was  sold  to  Smith  for 
$is|500.  There  were  no  improvements  made 
pending  this  devolution  of  title,  and  the  re- 
spective sums  show  the  intrinsic  rise  in  the 
Ttlae  of  the  land.  What  the  lot  was  worth 
before  Clarke's  services  were  performed  does 
not  appear  in  the  record;  bnt  we  think  it 
may  be  fairly  inferred,  from  the  rapid  in- 
crease ta  value  since,  that  the  sum  of  $5,000 
was  very  largely  in  excess  of  its  value  before 
It  was  brought  in  touch  with  the  park. 

It  la  urged  by  appellant  that  the  trustee 
had  no  power  to  diminish  the  trust  estate, 
and  ttiat  all  improvements  should  have  been 
made  out  of  the  income  Without  Stopping 
to  examine  this  proposition  too  critically, 
it  may  be  conceded  to  state  the  general  rule 
wltb  regard  to  trust  estates  held  as  is  the 
one  under  consideration.  But  to  this  rule, 
as  to  most  general  rules,  there  are  exceptions. 
In  the  first  place,  has  the  estate  been  dimin- 
ished as  a  matter  of  fact?  There  has  been 
a  loss  in  the  number  of  acres,  certainly ;  but 
tlie  value  of  the  remainder  is  several  times 
that  of  the  whole  before  the  improvement 
which  caused  the  loss  of  acres.  As  an  Il- 
lustration, to  bring  the  park  to  the  farm  it 
was  necessary  to  convey  several  acres  of 
Beargrasa  cre^  bottom  to  the  park  commis- 
sioners, and  in  order  to  bring  all  of  the  farm 
in  toxxix  with  the  park  and  with  Bardstown 
pike  It  was  necessary  to  lay  out  and  dedicate 
a  grand  boulevard  100  feet  wide  and  a  half 
mile  long.  This  transaction  entailed  a  loss 
in  acres  to  the  estate,  but  it  did  not  dimin- 
ish it  in  value  as  a  whole;  on  the  contrary, 
it  greatly  increased  its  value.  When  one 
plots  an  estate  into  building  lots,  and  lays 
out  roads  and  streets.  It  is  not  generally 
thought  that  he  has  diminished  his  estate 
t>ecaiiae  be  has  decreased  Its  acreage  by  the 
loes  of  the  land  contained  in  the  dedicated 
tdghwayfl.  While  it  is  true  the  ordinary 
expense  of  maintaining  an  estate  must  be 
borne  by  the  life  toumt,  yet,  where  the  ex- 


penditure to  out  of  the  ordinary,  and  is  a 
substantial  improvement  enhancing  the  value 
of  the  estate  as  a  whole,  the  tendency  of 
modem  authority  is  to  divide  the  outlay 
equitably  between  the  life  tenant  and  the 
remaindermen. 

In  Ferry  on  Trusts,  {  652,  after  stating 
the  general  rule  that  the  trustee  cannot  raise 
money  on  the  corpus  of  the  estate  for  re- 
pairs, and  that  the  tenant  for  life  must  de- 
fray the  expense  of  such  repairs  out  of  his 
own  income,  or  the  trustee  must  defray  them 
out  of  the  interest  of  the  life  tenant,  it  to 
said  "that  where  a  tenant  for  life  makes 
large  and  permanent  repairs,  and  subsequent- 
ly the  trustee  sells  the  estate  for  the  accom- 
modation of  all  parties,  the  tenant  for  life 
may  have  a  fair  proportion  for  hto  repairs 
out  of  the  corpus  of  the  proceeds  of  the  sale;" 
And  again:  "Where  a  testator  directs  that 
the  'net  proceeds,'  after  paying  charges  and 
expenses,  shall  go  to  the  life  tenants,  all 
ordinary  repairs  and  improvements  and  re- 
placement of  articles  worn  out  are  chargeable 
to  the  income;  but  probably  a  different  rule 
would  apply  to  a  large  and  imusual  expendi- 
ture, as  toe  additional  buildings."  In  sec- 
tion 554,  Id.,  it  is  said:  "If,  however,  an 
assessment  is  made  against  the  estate  for 
something  in  the  nature  of  permanent  Im- 
provement or  betterment  of  the  whole  estate, 
the  assessment  may  be  ratably  and  equitably 
divided  between  the  tenant  for  life  and  the 
remainderman."  The  case  of  Hlte's  Devisees 
v.  Kite's  Executor,  93  Ky.  257,  20  8.  W.  778, 
19  L.  E.  A.  173,  40  Am.  St  Rep.  180,  involved 
the  construction  of  the  power  of  a  trustee 
under  a  will  similar  to  the  one  under  dis- 
cussion here,  and  the  rule  governing  the  ques- 
tion we  have  in  hand  was  thus  stated :  "If, 
however,  any  taxes  upon,  or  sums  by  way  of 
improving,  the  unproductive  real  estate,  have 
been  paid  out  of  the  Income  of  the  other 
estate,  the  same  should  be  allowed  the  life 
tenant  out  of  the  sales  of  the  unproductive 
estate.  The  testator  never  Intended  the  life 
tenant  to  thus  protect  and  add  to  the  value 
of  the  real  estate  from  which  he  was  receiv- 
ing no  benefit  The  fair  presumption  Is  that 
the  testator  Intended  such  a  reimbursement" 
In  the  Matter  of  Deckelmann,  84  Hun,  476, 
S2N.  T.  Supp.  404,  It  Is  said:  "The  material 
facts  are  not  in  dispute,  but  the  appellant 
contends  that  repairs  and  Improvements  can- 
not be  made  at  the  expense  of  the  remain- 
derman,, but  must  be  borne  by  the  life  tenant 
That  such  is  the  general  rule  is  unques- 
tionable, and  it  may  be  conceded  that  there 
Is  authority  for  the  claim  that  the  rule 
is  InTariable.  But  there  Is  now  a  tendency 
to  limit  the  application  of  the  rule  stated. 
In  the  recently  decided  case  of  Stevens  v. 
Melcher,  80  Hun,  514,  30  N.  Y.  Supp.  625, 
it  was  held  that  certain  permanent  repairs 
on  the  trust  realty  should  be  charged  to 
the  corpus  of  the  trust,  not  to  the  equitable 
life  tenant  In  that  case  Judge  Parker  re- 
views at  length  the  authorities  on  the  quea- 
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Hon.  In  both  the  reaeonlog  and  conclusion 
of  Judge  Parker  we  concur." 

We  conclude  therefore  that  the  Improve- 
ment In  question  of  the  trust  estate  was 
fully  authorized  by  the  large  powers  In- 
vested In  the  trustee  with  the  consent  of 
the  testator's  daughter,  that  lot  No.  8  was 
lawfully  conveyed  to  Peyton  F.  Clarke  in 
payment  of  his  services,  and  that  this  ex- 
penditure was  no  more  to  be  borne  by  the 
life  tenant  alone  than  the  loss  of  the  acres 
conveyed  to  the  park  commissioners  in  order 
to  connect  the  farm  with  the  park,  or  the 
land  dedicated  to  the  establishing  of  public 
ways  In  order  to  convert  the  farm  into  build- 
ing lots. 

Wherefore  the  Judgment  of  the  chaiKiel- 
lor  is  affirmed. 


COMMONWEAI/TH  t.   INGALLS  et  al. 

SAME  V.  BLISS  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  12,  1903.) 

1.  Taxation— Assessment   Against    Wbonq 
Pkbson — ^Patment— Reassessment. 

Ky.  St.  1903,  S  4023,  provides  that  the 
holder  of  the  legal  title  and  the  holder  of  the 
equitable  title  and  the  claimant  or  bailee  in 
posseaaion  of  property  shall  be  liable  for  the 
taxes  thereon.  Section  4024  provides  that  all 
estate,  real  or  personal,  shall  be  assessed  for 
taxation,  and  the  taxes  paid  by  the  owner 
thereof.  Section  4049  provides  that  real  estate 
Shall  be  listed  In  the  county  or  district  where 
situated  against  the  owner  of  the  first  free- 
hold estate  therein.  Beld  that,  where  a  tax  on 
land  has  been  assessed  to  and  paid  by  another 
than  the  true  owner,  the  state  cannot  again 
assess  the  land  for  the  same  year  in  the  name 
of  the  true  owner  and  compel  him  to  also  pay 
the  taxes  thereon. 

2.  Same— Railboads— OwNEBBHiF   or   Pbop- 
bbtt. 

Ky.  St.  1903,  {  4023,  provides  that  the 
holder  of  the  legal  title  and  the  holder  of  the 
equitable  title  and  the  claimant  or  bailee  in 
possession  of  property  shall  be  liable  for  the 
taxes  thereon.  Section  4024  provides  that  all 
estate,  real  or  personal,  shall  be  assessed  for 
taxation,  and  tne  taxes  paid  by  the  owner 
thereof.  Section  4048  provides  that  real  estate 
shall  be  listed  in  the  county  or  district  where 
situated  against  the  owner  of  the  first  freehold 
estate  therein.  Section  4096  requires  the  presi- 
dent of  a  railroad  to  return  to  the  Auditor  of 
Public  Accounts  a  sworn  statement  of  the 
length  of  the  railroad,  the  average  value  per 
mile  thereof,  and  a  list  of  the  depot  grounds 
and  improvements  and  other  real  estate  of 
the  railroad  and  the  value  thereof.  Beld,  that 
railroads  are  assessed  for  taxation  as  entire- 
ties, all  their  property,  whether  owned  or 
leased,  used  in  the  operation  of  the  road,  being 
deemed  for  the  purposes  of  assessment  one 
piece  of  property,  and  the  taxing  officer  Is  not 
required  to  see  whether  esch  parcel  of  land  oc- 
cupied and  operated  by  a  railroad  Is  owned  by 
it  or  Is  merely  leased,  but  the  railroad  will  be 
considered  as  the  owner,  for  purposes  of  taxa- 
tion, of  all  the  property  which  it  uses  In  Its 
business. 

[Rd.  Note. — ^For  cases  In  pobit,  see  vol.  45, 
Cent.  Dig.  Taxation,  J  261.] 

3.  Same- PowBBS    or    Taxiho    Oftioeb  — 
Pbopebtt  Wbonotully  Held. 

Taxing  officers  are  not  Intrusted  with  the 
'noww  of  passing  on  the  question  whether  « 


railroad  owns  property  not  necessary  or  proper 
for  its  use  and  which  It  is  not  authorized  to 
own  by  its  charter  or  the  laws  of  the  state. 

Appeals  from  Olrcnlt  Court;  E;«nton 
County. 

"To   be   officially   reported." 

Separate  actions  by  the  commonwealth 
against  Fay  Ingalls  and  others  and  against 
George  Bliss  and  others.  From  Judgments 
for  defendants  in  each,  the  commonwealth 
appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  Frank  IL  Tracy, 
and  Uobwt  0.  Simmons,  for  the  Common- 
wealth.   Oalvln  &  OalTln,   for  appellees. 

O'BEAR,  J.    These  actions,  involving  simi- 
lar questions,  were  instituted  under  sectioD 
4168,   Ky.   St   ISOS,  for   the  possession   of 
pr<q;)erty  of  am>eUees  Ingalls  and  Bliss,  al- 
leged to  have  been  duly    assessed    by    the 
assessor   of   Kenton   county   for   state  and 
county  taxes  for  1895-96.    The  taxes  having 
become  in  arrears,   the  property  was  sold 
and  bid  In  by  the  state.    The  property  in- 
volved In  the    Bliss    suit    constituted    the 
roundhouse,  machine  shops,   and  other   ter- 
minal accessories  of  appellee  railroad  com- 
panies at  Covington,  Ky.,  acquired  by  them 
from  the  Kentucky  Central  Railroad  Com- 
pany, which  in  turn  had  used  them  as   a 
part   of    its    railroad   system    for    a   great 
many  years.    The  title,  however,  had  been 
taken  in  the  name  of  Bliss  with  a  perpetual 
lease  to  the  railroad  company  at  a  fixed 
rental  and  the  payment  of  taxes,  etc.,  with 
a  provision  for  the  termination  of  the  lease 
upon  a  default  in  the  payment  of  the  rent- 
als reserved.    The  property  of  the  Ingalls 
case  is  a  residence  property  In  the  city  of 
Covington,  within  the  right  of  way  author- 
ized to  be  condemned  or  otherwise  acquired 
by   appellee  railroad  companies  for  the  build- 
ing and  maintenance  of  their  tracks,  and  was 
acquired  by  the  railroad  companies  with  the 
purpose  in  view  to  so  apply  the  land  where  the 
bouse  is  located.    For  some  reason  not  ex- 
plained the  purpose  has  not  t>een  carried 
into  eltect,  and  the  property  is  merely  rented 
out  until  the  railroad  companies  widen  their 
track  grade  at  that  point    The  legal  title 
was  taken  to  Ingalls  with  a  like  lease  to 
the  other.    In  both  cases  the  railroad  com- 
panies have  returned  these  prcqperties  in  their 
reports  to  the  railroad  commissioners   for 
the  years  in  question,  who  valued  them  and 
assessed  them  as  part  of  the  tangible  prox>- 
erty  of  the  railroad  companies,   who  have 
paid  the  taxes  to  the  state  and  county  on 
such   assessments.    The   assessment  by   the 
county  assessor  of  Kenton  county,  if  legal, 
and  if  the  taxes  are  distrained,  would  sub- 
ject the  same  property  to  assessment  and  the 
paymoit  of  taxes  twice  In  the  same  year 
to  the  same  sovereignty. 

The  real  question  sought  to  be  raised  on 
this  appeal  Is  as  to  the  effect  of  the  fol- 
lowing statute^  under  which  appellees  claim 
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to  hare  the  right  to  have  said  property 
•saeased  aa  railroad  property,  to  wit: 

"Sec.  4096.  That  the  president  or  chief 
officer  of  each  railroad  company,  or  other 
ctMrporation  owning  or  operating  a  railroad 
lying  in  whole  or  In  part  in  thla  state, 
shall,  on  or  before  the  first  of  September 
in  each  year,  return  to  the  Auditor  of  Pub- 
lic Accounts  of  the  state,  under  oath,  the 
total  length  of  such  railroad,  including  the 
length  tliereof  beyond  the  limits  of  the  state^ 
and  designating  its  length  within  the  state, 
and  in  each  county,  city,  incorporated  town 
and  taxing  district  therein,  together  with 
the  average  value  per  mile  thereof,  and  in 
the  respective  countiea,  incorporated  towns 
and  taxing  districts  therein,  together  with 
the  average  value  per  mile  thereof,  for  the 
porpose  of  being  operated  as  a  carrier  of 
freight  and  passengers,  including  engines 
and  cars,  and  a  list  of  the  depot  grounds 
aDd  improvements,  and  other  real  estate 
of  the  said  company  and  the  value  thereof, 
and  the  respective  counties,  cities  and  in- 
corporated towns  in  which  the  same  are 
located.  That  if  any  of  said  railroad  com- 
panies owns  or  operates  a  railroad  or  rail- 
roads oat  of  this  state,  the  president  or 
chief  officer  of  such  company  shall  only  be 
required  to  return  such  proportion  of  the 
entire  value  of  all  its  rolling  stock  as  the 
nomber  of  miles  of  its  railroad  in  this  state 
bears  to  tlie  whole  number  of  miles  operated 
by  said  company  in  and  out  of  this  state. 
Said  r^x>rt  shall  be  made  as  of  the  first 
day  of  Jnly,  and  a  failure  to  file  said  re- 
port by  the  first  day  of  September  shall 
subject  the  president  or  chief  officer  re- 
siding In  this  state  to  a  fine  of  one  thou- 
sand dollars,  and  fifty  dollars  for  every  day 
after  the  first  of  September  that  he  fails 
to  file  said  report,  to  be  recovered  as  in- 
dicated by  section  fonr  thousand  one  hun- 
dred and  four  of  this  article." 

Other  provisions  of  the  statntes  governing 
the  assessment  of  property  generally  are 
these,  sections  4024  and  4049,  which  are 
as   follows : 

"Sec.  4024.  All  estate,  real  and  personal, 
and  all  Interest  in  such  estate,  named  and 
specified  in  the  tax  books,  shall  be  assessed 
tor  taxation,  and  the  tax  paid  by  the  owner 
thereof  to  the  persons  authorized  by  law 
to  receive  the  same,  unless  otherwise  spe- 
cially  provided." 

"Sec.  4019.  Beal  estate,  or  any  Interest 
tliereln,  aball  be  listed  In  the  .county  or 
district  where  situated,  against  the  owner 
of  the  first  freehold  estate  therela  If  the 
owner  falls  to  list  the  same^  the  assessor 
(hall,  nevertheless,  list  all  lands  in  his 
county;  and  to  enable  him  to  ascertain 
the  person  in  whose  name  to  make  the 
list,  he  is  empowered  to  swear  witnesses, 
and  their  statements  must  be  put  in  writ- 
ing and  retnmed  with  the  tax  book,  and 
a  note  or  reference  made  in  the  proof  in 
the  listing  ot  the  land." 


The  question  of  title  is  seriously  argued. 
The  contention  of  appellant  is  that,  no  mat- 
ter whether  the  tax  has  been  actually  paid 
on  the  land,  if  not  assessed  in  the  name  of 
the  real  owner,  it  may  nevertheless  be  as- 
sessed in  his  name,  and  he  be  compelled  also 
to  pay  the  taxes  on  It  Such,  however,  does 
not  seem  to  have  been  the  intention  of  the 
Legislature.  By  section  4023,  Ky.  St  1903, 
it  is  declared  that  the  holder  of  the  legal 
title  and  the  holder  of  the  equitable  title 
and  the  claimant  or  bailee  in  possession  of 
property  shall  be  liable  for  the  taxes  there- 
on. It  is  nowhere  suggested  tliat  all  of  them 
shall  be  liable,  whether  or  not  any  of  them 
has  paid  the  tax.  The  object  was  to  insure 
that  the  property  paid  the  tax  once.  It  was 
not  deemed  material  to  the  state  which  of 
those  made  responsible  for  it  paid  it  Com- 
monwealth V.  Gaines  &  Co.,  80  Ky.  489.  It 
was  held  by  us  in  Spalding,  Revenue  Agent 
V.  O'Callaghan,  76  S.  W.  189,  25  Ky.  Law 
Bep.  629,  in  construing  the  last-named  sec- 
tion of  the  statntes,  that  If  ^^  state  once 
assesses  the  property  for  a  given  year  and 
collects  the  taxes  upon  it  it  cannot  there- 
-after  reassess  the  same  property  for  the  same 
year  in  the  name  of  another,  though  the  lat- 
ter be  the  real  owner,  and  collect  tlie  tax 
again. 

But  we  are  not  prepared  to  say  that  the 
property  was  wrongfully  assessed  in  the 
name  of  the  railroad  company  in  this  in- 
stance. We  do  not  find  it  necessary  to  de- 
termine the  nature  of  the  estate  in  the  prop- 
erty owned  by  the  railroads,  and  that  owned 
by  Bliss  and  Ingalls.  Railroads  are  assessed 
for  taxation  in  this  state  as  entireties.  All 
tlieir  property,  including  that  owned  and 
leased,  used  in  the  operation  of  the  lines  of 
railways  as  carriers  of  freight  and  passen- 
gers. Is  deemed,  for  the  purposes  of  assess- 
ment, one  piece  of  property.  It  is  valued 
and  assessed  accordingly.  All  its  earnings, 
whether  from  property  owned  or  leased,  are 
considered  in  estimating  the  value  of  its 
franchise.  There  is  no  policy  of  taxation 
better  settled  In  this  state  than  that  of  treat- 
ing railroad  properties  as  entireties  for  these 
purposes.  Applegate  v.  Ernst  3  Bush,  648, 
96  Am.  Dec.  272.  It  has  been  found  by  long 
experience — ^indeed,  by  the  common  experi- 
ence of  most  if  not  all,  the  states — that  the 
method  of  assessing  and  taxing  railroads  as 
entireties  is  the  most  Just  and  satisfactory 
method.  All  the  property  that  they  are  au- 
thorized or  permitted  to  own  or  hold  for  the 
puriMse  for  which  they  were  created  is 
grouped  and  valued  for  taxation,  without  re- 
spect to  title  further  than  is  necessary  to 
fix  its  responsibility  for  the  tax  upon  the  cor- 
poration actually  in  the  control  or  operation 
of  it  If  the  real  owner  sees  fit  to  put  it 
into  the  hands  of  a  railroad  company  for  use 
as  railroad  property,  and  as  part  of  the  rail- 
road company's  system,  he  cannot  complain 
that  it  is  made  liable  for  the  railroad  com- 
pany's taxes,  so  long  as  he  is  not  alao  made 
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liable  therefor.  The  policy  of  the  state  In 
this  respect  concerns,  not  alone  Its  rerenne, 
but  also  the  preservation  from  segregation 
by  the  several  mnniclpalltles  of  these  Im- 
portant instmments  of  public  service,  to  the 
detriment  of  public  convenience  and  wel- 
fare. Nor  should  the  taxing  officer,  whose 
duty  It  la  to  assess  railroad  properties,  be 
pnt  to  It  to  see  whether  each  parcel  of  land 
actually  occupied  and  operated  by  a  rail- 
road is  owned  by  it,  whether  each  depot,  and 
each  turntable,  repair  shop,  or  section  house, 
is  on  leased  ground,  or  is  owned  by  the  cor- 
poration in  Its  own  right  The  practical  re- 
sult aimed  at  In  the  legislation  on  this  sub- 
ject Is  to  once  reach  all  property  used  by  the 
railroad  company  in  Its  business,  and  to 
tax  it  once.  This  is  best  and  most  surely 
done  under  the  conatmction  which  treats 
the  corporation  as  "owner,"  for  purposes  of 
taxation,  of  all  the  property  it  has  and  nsea 
in  Its  business  of  operating  a  railroad.  If 
the  corporation  owns  property  not  necessary 
or  proper  for  Its  use,  nor  such  as  is  allowed 
by  its  charter  or  the  laws  of  the  state,  tlie 
Attorney  Gleneral,  or  other  law  officer  whose 
duty  it  may  be,  can  take  appropriate  steps 
to  divest  It  of  it  But  It  would  not  be  safe 
to  intrust;  nor  has  It  been  Intrusted,  to  tax- 
ing officers  to  pass  upon  such  questions. 

The  Judgment  of  the  circuit  court  dismiss- 
ing appellant's  petition  Is  affirmed  In  each 
case. 

GANTRILL,  J„  absent 


LBXINGTON  ST.  BY.  v.  8TBADEB. 

SAMB  V.  McKBNNA. 

(Conrt  of  Appeals  of  Kentucky.    Oct  11,  1906.) 

1.  CONTIHOANO»— SuBPBISr  AT  TBIAIi— TXSTI- 
ICONT  OF  WrrNESSES. 

On  the  trial  of  an  action  against  a  street 
railroad  for  injuries  to  a  traveler  in  a  collision 
with  a  car,  plaintiff  and  witnesses  testified 
that  immediately  after  the  accident  the  motor- 
man  came  from  the  car  to  where  plaintiff  had 
fallen  and  stated  that  the  reason  be  had  not 
sounded  his  gong  or  stopped  the  car  was  because 
the  gong  and  brake  were  out  of  repair.  The 
motorman  had  left  the  service  of  the  company 
and  resided  in  another  state,  where  his  deposi- 
tion was  taken,  without  plaintiff  asking  any 
question  on  cross-examination  indicating  that  he 
would  rely  on  the  testimony  as  to  the  motor- 
man's  alleged  statement  The  company's  presi- 
dent filed  an  affidavit  to  the  effect  that  it  was 
surprised  at  plaintiff's  evidence,  and  could  show 
by  the  motorman  that  he  did  not  make  the 
statement  testified  to.  HM,  that  the  court  on 
the  company's  motion,  should  have  discharged 
the  jury  and  continued  the  case,  to  give  it 
opportunity  to  rebut  plaintiff's  evidence. 

2.  Etidenob— Res  6sst.s— Statiiients  Afteb 
Act  CA0BIRO  Iitjubt  to  Another. 

The  statement  of  the  motorman  of  a  car 
which  had  collided  with  a  traveler  that  the 
reason  he  did  not  sound  the  gong  or  stop  the 
car  was  becanse  the  gong  and  brake  were  out 
of  repair,  made  immediately  after  the  accident 
and  before  he  had  time  to  manufacture  a  false 
statement  with  regard  to  the  cause  of  the  ac- 
cident was  a  part  of  the  res  gestte. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  305.] 


S.  Street  Railboads— iNjmna  to  Tbavel- 

EB— INSTBTTOIIONB  — OONXBIBUTOBT     NEOU- 
OERCE. 

A  street  railway  company,  when  sued  for 
Injuries  received  by  a  traveler  in  a  collision  with 
a  ear,  is  entitled  to  an  instmction  that,  though  it 
was  negligent  yet  if  the  traveler  was  also  negli- 
gent and  his  negligence  contributed  to  the  ac- 
cident so  that  but  for  it  he  would  not  have  been 
injured,  there  can  be  no  recovery. 

Appeals  from  (Hrcolt  Court,  Fayette  Coun- 
ty. 

'^ot  to  be  officially  reported." 

Separate  actions  by  W.  P.  Strader  against 
the  Lexington  Street  Railway  and  by  Charles 
McKenna  against  the  same  defendant  From 
a  Judgment  for  both  plaintiffs,  defendant  ap- 
peals.   Reversed. 

Morton,  Webb  &  Wilson  and  Stoll  ft  Bush, 
for  appellant    Allen  ft  Duncan,  for  appellees. 

BARKER,  J.  W.  P.  Strader  and  Charles 
McKenna  were  Injured  in  a  collision  which 
occurred  between  one  of  appellant's  cars 
and  a  vehicle  which  they  were  driving,  to 
recover  damages  for  which  they  Instituted 
actions  In  the  Fayette  circuit  court,  alleging 
the  collision  and  the  resulting  Injury  to  them 
to  have  been  caused  by  the  negligence  of  the 
employfis  of  appellant  In  charge  of  the  car. 
The  answer  placed  In  issue  the  allegation 
of  negligence  of  appellant's  employte  and  al- 
leged the  contrlbntory  negligence  of  appel- 
lees. These  affirmative  allegations  were  de- 
nied by  reply,  and  the  Issues  thus  made  up. 
The  cases  were  tried  together,  and  resulted 
In  a  yerlct  in  favor  of  Strader  for  the  sam 
of  1500,  and  In  favor  of  McKenna  for  the 
stun  of  $350.  To  reverse  the  Judgments 
based  upon  these  verdicts,  the  corporation  is 
here  on  appeal.  As  the  facta  in  the  cases 
were  identical,  by  agreement  one  bill  of  ex- 
ceptions is  used  on  both,  and  we  will  con- 
sider the  two  appeals  together. 

Strader  and  bis  employ^,  McKenna,  had 
driven  along  Main  street,  in  Lexington,  Ky., 
to  a  warehouse  belong^ing  to  the  former  and 
which  was  being  prepared  for  the  storage 
of  whisky.  The  vehicle  they  were  driving 
seems  to  have  been  what  Is  commonly  called 
a  "Jersey,"  or  grocery  wagon,  having  a  cov- 
ered top.  Strader  alighted  from  the  wagon 
and  went  into  the  warehouse  for  the  purpose 
of  snpervlBlng  or  looking  after  the  repairs 
being  made  therein.  During  this  time,  Mc- 
Kenna sat  in  the  wagon  awaiting  bis  retam. 
After  finishing  his  business  in  the  warehouse 
Strader  returned  to  the  wagon,  which  Mc- 
Kenna proceeded  to  turn  around  in  order  to 
go  back  up  Main  street,  from  whence  they 
came.  To  do  this  It  was  necessary  to  cross 
the  track  of  the  appellant  corporation. 
While  the  wagon  was  on  the  track,  one  of 
the  cars  of  the  appellant  was  propelled  along, 
collided  with  the  wagon,  and  turned  it  over, 
throwing  both  of  the  occupants  out  who,  by- 
falling  on  the  hard  pavement,  were  seriously 
and  painfully,  but  not  permanently,  Injured. 
The  wagon  and  mule  were  both  damaged. 
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No  serloTU  contention  Is  made  that  tbe  ver- 
dictg  are  excesslTe.  We  think  they  ahow, 
on  the  contrary,  a  careful  conservatism  on 
the  part  of  the  jtiry. 

Without  making  a  more  extended  prelim- 
inary statement  of  the  t&cta,  we  will  take 
up  the  queBtlons  of  law  upon  which  appel- 
lant relies  for  a  reversaL  When  tbe  trial 
was  had,  the  motorman,  Goodman,  who  was 
In  charge  of  appellant's  car  at  the  time  of 
the  accident,  had  left  its  service  and  was 
residing  in  Cincinnati,  Ohio,  where  his  deposi- 
tion was  taken  prior  to  the  trial.  While  ap- 
pellees' evidence  was  being  adduced,  they 
both,  and  one  or  two  of  their  witnesses,  testi- 
fied tbat  Immediately  after  tbe  accident 
Goodman  came  from  his  car  to  where  appel- 
lees had  fallen,  and  there  stated  to  them, 
or  in  their  presence,  that  the  reason  he  bad 
sot  sounded  his  gong  or  stopped  the  car  be- 
fore the  accident  was  because  the  gong  and 
l»ake  of  the  car  were  both  out  of  repair. 
This  testimony  was  allowed  as  a  part  of  the 
res  geats  over  the  objection  of  appellant, 
whereupon  it  filed  the  afSdavit  of  its  presi- 
dent stating  that  it  was  surprised  at  tbe 
evidence ;  that  it  had  no  knowledge  tbat  such 
erlieace  was  to  be  Introduced,  and  that, 
when  the  deimsition  of  its  former  motorman, 
Goodman,  bad  been  taken  In  Olncinnatl,  no 
qnestion  was  asked  on  cross-examination  to 
indicate  tbat  appellee  would  rely  on  such  tes- 
timony; tbat,  If  Information  had  been  con- 
veyed to  appellant  that  such  evidence  would 
be  adduced,  it  could  have  shown  by  Good- 
man that  be  made  no  such  statement  as  was 
testified  to  by  appellees  and  tbelr  witnesses. 
Based  upon  this  affidavit,  a  motion  was  made 
to  discbarge  tbe  ]bry  and  reassign  the  case 
to  anotb^  day  for  trial,  in  order  tbat  appel- 
lant might  have  the  opportunity  to  rebut  tlie 
testimony  as  to  the  admission  of  Goodman 
in  question.  This  motion  the  court  over- 
ruled, and  of  this  ruling  appellant  now  com- 
plains. We  think  the  trial  court  erred  in 
overruling  appellant's  motion  to  discharge 
the  Jury  and  continue  the  case  for  another 
day  in  order  to  give  appellant  an  opportunity 
to  rebut.  If  it  could,  the  testimony  of  tbe 
witnesses  for  appellees  as  to  tbe  admission 
of  tbe  motorman,  Goodman. 

In  tbe  case  of  McCall  v.  Hltdicock,  9  Bush, 
GS,  It  is  said:  "It  is  a  general  principle  of 
practice  tbat  *when  a  party  or  his  counsel 
are  taken  by  surprise,  whether  by  fraud  or 
accident,  on  a  material  point  or  drcum- 
stance  which  could  not  reasonably  have  been 
anticipated,  and  when  want  of  skill,  care, 
or  attention  cannot  be  Justly  imputed,  and  In- 
jostice  has  been  done,  a  new  trial  will  be 
.n^nted.'  "  Tbe  case  of  Louisville  &  Nash- 
ville R.  B.  Co.  V.  Bickel.  97  Ky.  222,  30  S.  W. 
•'•00.  was  in  principle  similar  to  that  at  bar. 
Tbe  railroad  company  sought  to  recover  cer- 
tain leased  premises  which  had  been  sublet 
t>y  its  lessee,  Bickel,  to  one  Pesold.  In  viola- 
tion of  a  covenant  against  subletting  witb- 
»ut  tbe  oonsoit   of   tbe   lessor.    Upon   tbe 


trial  of  tbe  case  tbe  appellee  Bickel  testified 
that,  before  the  assignment  by  him  of  tbe 
lease  to  Pesold,  M.  H.  Smith,  tbe  president 
of  tbe  Louisville  ft  Nashville  Railroad  Ckim- 
pany,  was  made  acquainted  with  Bickel's 
purpose  to  sublet  a  part  of  tbe  leased  prem- 
ises, and  that  he  (Smith)  consented  thereto, 
tbat  Smith  was  In  tbe  habit  of  passing  the 
premises  in  going  to  bis  country  home,  and 
that  tbe  business  sign  of  the  appellee  Pesold 
was  on  the  blacksmith  shop.  After  this  tes- 
timony was  given  the  coimsel  for  the  rail- 
road filed  bis  affidavit,  stating  tbat  it  was  a 
complete  suprise  to  him,  that  M.  H.  Smith 
was  then  in  New  York,  and  would  not  return 
until  tbe  following  week,  and  moved  the 
court  to  continue  the  case  on  the  grotmd  of 
surprise.  The  court  overruled  tbe  motion 
and  proceeded  with  tbe  trial.  Upon  the  mo- 
tion for  a  new  trial  the  affidavit  of  M.  H. 
Smith  was  filed,  stating  tbat  tbe  testimony 
of  Bickel  as  to  bis  knowledge  of  the  sublet- 
ting of  tbe  premises  was  absolutely  and  en- 
tirely tmtrue,  tbat  be  never  suspected  Bickel 
would  give  such  testimony,  hence  never  an- 
ticipated be  would  be  needed  as  a  witness, 
and  was  absent  from  Louisville  when  tbe 
trial  took  place.  This  court  reversed  the 
Judgment  alone  for  the  error  of  the  trial 
court  in  refusing  to  continue  tbe  case  in  ac- 
cordance with  the  railroad's  motion.  In  tbe 
case  of  Craft  v.  Barron  (decided  Oct  4, 1906) 
88  S.  W.  1090,  this  state  of  facts  arose :  "Tbe 
plaintiff,  some  months  before  tbe  trial,  bad 
taken  tbe  depositipn  of  bis  agent,  Idol,  wltb 
whom  the  transaction  was  had;  both  sides 
interrogating  him  as  to  the  misrepresentation 
relied  on.  On  tbe  Saturday  before  tbe  trial 
took  place  the  defendant  had  taken  the  dep- 
ositions, at  Danville,  Ky.,  of  White  and  Chris- 
man,  by  whom  he  proved  tliat  Idol's  ctiarac- 
ter  for  truthfulness  was  bad.  When  tbe  case 
was  called  for  trial,  tbe  plaintiff  announced 
tbat  he  was  not  ready  on  account  of  these 
two  depositions,  which  had  been  taken  on  tbe 
preceding  Saturday.  The  coiurt  ruled  tbat 
he  would  not  compel  the  plaintiff  to  try, 
but  would  give  him  time  to  take  proof  to 
meet  the  evidence  of  White  and  Cbrlsman. 
The  defendant  thereupon  withdrew  the  d^;>- 
osltlons  of  White  and  Cbrlaman,  agreeing 
not  to  read  tbem  on  tbe  trial.  The  parties 
thm  announced  ready,  and  tbe  trial  was  begun. 
On  tbe  next  day,  while  tbe  trial  was  In 
progress,  tbe  plaintiff  saw  White  and  Chris- 
man  in  the  courtroom,  and  thereupon  moves 
tbe  court  to  set  aside  tbe  swearing  of  tbe 
Jury  and  continue  the  case.  The  court  over- 
ruled the  motion,  and  of  this  be  complains. 
If  tbe  defendant  had  not  taken  tbe  deposi- 
tions of  White  and  Cbrlsman,  but  bad 
brought  the  witnesses  into  the  courtroom, 
as  be  did  on  the  second  day  of  the  trial,  tbe 
plaintiff  would  have  been  in  no  better  shape 
than  be  was  when  tbe  depositions  were  taken 
and  withdrawn.  If  he  bad  filed  bis  affida- 
vit that  he  was  taken  by  surprise,  and  that,  if 
given  time,  be  could  get  proof    sustaining 
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the  character  of  Idol,  it  would  bare  been 
proper  for  the  court  to  set  aside  the  swear- 
ing of  the  jury  and  continue  the  action. 
But  this  he  did  not  do.  He  did  not  make 
any  showing  that,  if  given  time,  he  could  get 
any  evidence  be  did  not  then  have.  He  sim- 
ply stood  upon  his  right  to  object  to  White 
and  Chrisman  testifying.  He  did  not  ask  at 
any  time  during  the  trial  a  continuance  at 
liis  cost,  nor  did  he  make  any  showing  tliat 
he  was  surprised  by  the  attack  on  Idol's  char- 
acter, and  under  the  circumstances  the  court 
properly  refused  to  set  aside  the  swearing  of 
the  Jury  and  continue  the  case." 

In  the  case  at  bar  the  appellant  did  file  its 
affidavit  showing  its  surprise,  and  also  that, 
if  given  time,  it  could  truthfully  rebut  the 
evidence  of  its  motorman  Ooodman's  admis- 
sion. The  appellee  knew  at  the  time  Good- 
man's deposition  was  .taken  in  Cincinnati 
tliat  they  would  introduce  and  rely  upon  bis 
admission  as  to  the  bad  condition  of  the  gong 
and  brake;  but  of  this  appellant  was  in  ig- 
norance. When  they  failed  to  interrogate 
Goodman  as  to  this  supposed  admission,  we 
think  it  clear  that  appellant  had  the  right  to 
claim  surprise,  when  the  evidence  of  it  was 
adduced  upon  the  trial.  The  admission  was 
very  material  to  appellee's  cause  of  action, 
and  very  damaging  to  appellanfs  defense. 
That  it  had  great  weight  with  the  Jury  there 
can  be  no  reasonable  doubt.  It  seems  to  us 
that  Justice  requires  that  appellant  be  given 
the  opportunity  to  rebut  this  evidence^  if 
it  can. 

We  think  the  evidence  of  the  admission  of 
Goodman  was  competent  as  a  part  of  the  res 
gestee.  He  left  Ills  car  Immediately  after  the 
collision  occurred,  and  came  to  the  appellees, 
who  were  being  taken  from  the  street  where 
they  bad  fallen.  If  he  made  the  admlasion 
at  all,  it  was  within  a  few  seconds  after  the 
accident,  and  l>efore  he  had  time  to  concoct 
or  manufacture  a  false  statement  with  re- 
gard to  the  cause  of  the  accident ;  and,  as  de- 
cided in  the  cases  of  McLeod,  Receiver,  t. 
Ginther's  Adm'r,  80  Ky.  809,  and  L.  dc  N.  R. 
R.  Co.  V.  Foley,  94  Ky.  220,  21  8.  W.  866,  the 
admission  was  a  part  of  the  res  gestse,  and 
therefore  competent. 

The  instructions  of  the  conrt,  as  given, 
seem  to  state  the  law  of  the  case  as  far  as 
they  go;  but,  without  expressly  approving 
them,  in  response  to  the  Insistence  of  appel- 
lant that  its  rights  on  the  highway  be  declar- 
ed in  our  opinion,  we  leave  their  final  ap- 
proval open,  with  the  suggestion  that  in  the 
case  of  Greene  v.  Louisville  Railway  Co.,  84 
S.  W.  1154,  27  Ky.  I^w  Rep.  316,  the  question 
of  the  rlgbts  of  the  operators  of  street  rail- 
ways in  the  public  streets  of  a  city  as  against 
the  drivers  of  vehicles  is  discussed  and  de- 
cided, and  that,  if  the  instructions  given  vary 
from  the  principles  enunciated  therein,  they 
should  be  made  to  conform  thereto.  Appel- 
lant was  entitled  to  an  instruction  on  contrib- 
utory negligence,  and  the  Jury  should  have 
been  told,  substantially,  that,  although  its 


employte  may  have  been  negligent  as  charged 
in  the  petition,  yet,  if  appellees  were  also 
negligent,  and  their  negligence  so  contributed 
to  the  accident  that  but  for  it  they  would 
not  have  been  injured,  the  law  was  for  the 
appellant 

For  the  reasons  given,  the  Judgments  are 
reversed  for  proceedings  consistent  with  this 
opinion. 


BliACKBTTRN  t.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Sept.  27, 1905.) 

1,  Labcxrt— OsTAiNiNa  Pbopibtt  with  In- 

TBNT   TO    CONVKET. 

One  who  obtains  possession  of  personal 
property  for  an  alleged  particular  parpose, 
with  a  then  existing  fraudulent  intent  to  use 
the  possession  so  acquired  as  a  means  of  con- 
verting the  property  to  his  own  use,  and  does 
BO  convert  the  same,  is  guilty  of  larceny;  but 
to  prove  his  guilt  It  Is  necessary  to  show  both 
a  fraudulent  Intent  to  use  his  possession  a«  a 
means  of  converting  the  property  and  also  an 
actual  conversion  thereof. 

[Bd.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Larceny,  H  1-10.] 

2.  Sakb— Plxdok  or  Bobbowkd  Pbofebtt. 

One  who  pledges  borrowed  property,  ^vitb 
the  intention  of  redeeming  and  restoring  it  to 
the  owner,  and  having  a  fair  and  reasonable 
expectation  of  so  doing,  is  not  guilty  of  larceny. 
[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Larceny,  H  1-10.] 

Appeal  from  Circuit  Court,  Boyd  Conoty. 
John  B.  Blackburn  was  convicted  of  lar- 
ceny, and  appeals.    Reversed. 

James  A.  Williams,  for  appellant  N.  B. 
Hays  and  C.  H.  Morris,  for  the  Common- 
wealth. 

PATNTBR,  J.  On  Monday,  January  30. 
1905,  the  appellant  hired  from  A.  B.  Marcum, 
at  Catlettsbnrg,  a  horse  and  buggy  to  drive 
to  his  uncle's  on  Laurel  creek,  in  Boyd  coun- 
ty. He  asked  for  the  horse  be  had  hired  on 
the  previous  Saturday.  The  evidence  tends 
to  show  that  In  company  with  a  woman,  he 
drove  beyond  Laurel  creek  to  Bear  creek.  In 
Lawrence,  an  adjoining  county,  wb^e  he 
left  the  horse  in  charge  of  one  Cornutte, 
who  agreed  to  take  care  of  it;  the  appellant 
promising  to  return  in  a  day  or  two.  Cor- 
nutte says  that  the  appellant  borrowed  $2 
from  him,  representing  to  him  that  the  horse 
and  buggy  belonged  to  him.  The  appellant, 
accompanied  by  the  woman,  crossed  over  Into 
West  Virginia,  where  he  was  arrested  on 
Wednesday  on  the  charge  of  having  stolen 
the  horse.  The  appellant  claims  that  he  bad 
been  on  a  spree  at  the  time  he  hired  the 
horse,  and  carried  a  lot  of  whisky  with 
bim,  and  after  leaving  Catlettsbnrg,  he  being 
a  one-armed  man,  the  woman  did  the  driving ; 
that  he  went  to  sleep  from  the  etFects  of  the 
drinking,  and  that  she  drove  him  beyond 
his  destination  to  the  place  where  the  horse 
was  found;  and  that  he  was  drinking,  and 
did  not  remember  what  he  said  to  Cornutte 
with  reference  to  tiie  .horse  and  buggy.     Ufr 
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denied  that  he  had  any  purpose  to  steal  the 
borae  or  any  Intention  to  deprive  the  owner 
of  It  He  also  teetlfled  that,  when  arrested, 
he  bad  money  to  pay  Cornutte  the  borrowed 
money  and  (or  the  care  of  the  horse.  The 
foregoing  is  the  substance  of  the  evidence 
upon  which  the  Jury  found  him  guilty  of  steal- 
ing the  horse. 

If  one  obtains  the  possession  of  pr<^)erty 
for  a  particular  purjMse,  and  at  the  time  he 
does  so  he  had  a  fraudulent  Intent  to  use  the 
possession  as  the  means  of  converting  the 
property  to  his  own  use,  and  does  so  convert 
It,  he  is  guilty  of  larceny.    In  Commonwealth 
V.  WUliamson,  96  Ky.  1,  27  S.  W.  812,  M  Am. 
St  Rep.  285,  It  U  said:    "If  the  owner  of 
goods  parts  with  the  i>o8sesalon  for  a  par- 
ticular purpose,  and  the  person  who  receives 
the  possession    avowedly  for    that  ptirpose 
has  a  fraudulent  Intention  to  make  use  of  the 
possession  as  the  means  of  converting  the 
goods  to  his  own  use,  and  does  so  convert 
them,  It  la  larceny."    In  discussing  the  same 
question  it  Is  said  In  1  Wharton  Criminal 
Law  (8th  Ed.)  S  886:    "It  is  essential  that 
there  should  be  an  Intent  to  deprive  the  owner 
permanently   of    the   property;  but,   If    the 
original  Intent  was  felonious,  then  on  con- 
Terslon  the  larceny  is  completed."    In  Rob- 
ertson's Criminal  Law,  vol.  1,  p.  864,  It  la 
■aid:    "If,  therefore,  the  owner  parts  with 
the  iMissesslon  of    his    property  for  a    par- 
ticular purpose,  and  the  person  who  receives 
the  possession  avowedly  for  that  purpose  has 
a  fraudulent  Intention  to    make  use    of  the 
possession  as   the  means  of   converting  the 
property  to  his  own  use,  and  does  so  convert 
It  it   Is  larceny."    Bishop,  In    bis  work  on 
Criminal    Law,    recognizes    as    correct    the 
same  principle  of  law.    In  the  instructions 
which  the  court  gave  the  Jury  It  followed  the 
principles  of  law  -announced,  except  that  It 
did  not   give  an    Instruction    requiring  the 
Jury  to  believe,  before  it  convicted  the  de- 
fendant, that  there  had  been  a  conversion  of 
the  property.    To  have  been  guilty  of  the 
offense  of  horse  stealing,  it  was  just  as  es- 
sential to  show  a  conversion  of  the  property 
as  it  was  to  show  that  at  the  time  of  obtain- 
ing possession  of  It  he  had  the  fraudulent  In- 
tent to  use  the  possession  as  a  means  of  con- 
verting it  to  bis  own  use.    The  court  seems 
to  have  been  of  the  opinion  that  if  the  ap- 
pellant obtained  the  possession  of  the  prop- 
oty  with  the  fraudulent  intent  to  convert 
it  to  bis  own  use,  the  offense  bad  been  estab- 
lished.   This  we  do  not  think  is  the  law. 
The  question  should  have  been  submitted  to 
the  Jury  under  appropriate  Instructions  as  to 
wbetber  there  had  been  a  conversion  of  the 
property- 

There  Is  a  question  as  to  whether  the 
property  was  actually  pledged  for  the  |2 
to  Cornutte.  If  be  did  so,  then  the  further 
question  arises  whether  he  did  so  with  the 
Intention  of  redeeming  and  restoring  It  to 
tile  owner ;  for,  if  he  had  a  fair  and  reason- 
able expectation  of  doing  so,  be  was  not 
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guilty  of  larceny.  In  Reglna  t.  Brooks,  8 
Car.  ft  P.  295,  it  was  held  that  thae  must 
not  only  be  an  original  Intent  to  convert  it 
but  a  subsequent  actual  conversion,  and  that 
a  mere  agreement  to  accept  a  sum  offered 
for  the  goods  was  not  such  a  conversion,  if  the 
party  who  made  the  offer  did  not  intend  to 
purchase  unless  his  suspicions  as  to  the 
honesty  and  right  of  the  vendor  to  sell  were 
removed.  In  Reglna  v.  Fbetheon,  9  Car.  ft 
P.  225,  it  was  held  that  while  a  defense  to  a 
charge  of  stealing,  that  the  prisoner  pawned 
the  property  with  the  intention  of  redeeming, 
was  not  a  defense  to  be  generally  encouraged, 
yet  if  clearly  made  out  in  proof.  It  should 
prevail;  but,  to  make  such  a  defense  avail- 
able, there  must  not  only  be  the  intent  but 
the  ability,  to  redeem.  We  are  of  the  opin- 
ion that  In  addition  to  the  instructions 
given,  the  court  should  have  submitted  the 
question  to  the  Jury  as  to  wbetber  the  prop- 
erty was  pledged  to  Cornutte  for  the  |2,  and 
in  addition  to  that  told  the  Jury  In  substance 
that  if  be  did  so  with  the  Intention  of  re- 
deeming and  restoring  it  to  the  owner  and 
had  a  fair  and  reasonable  expectation  of 
doing  BO,  the  Jury  should  find  him  not  guilty. 
The  judgment  is  reversed,  for  proceedings 
consistent  with  this  opinion. 


YATBS  T.  ILLINOIS  CBNTRAL  R.  CO. 

(Court  «t  Appeals  of  Kentucky.    Sept  21, 

1905.) 

1.  RAIUtOADS  —  TbebPASSBBS     ON     TB^OKS — 

Duty  to  Avoid  Injubt. 
A  railroad  owes  no  lookout  duty  to  a  tres- 

Sasser  on  its  track,  but  merely  owes  him  the 
Dty  of  using  reasonable  care  to  save  him  after 
discovering  his  peril. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  {  1238.] 

2.  SaHE— INJTTBT    TO    TBBBFA.B8EB— Ck>nTBIB0- 
TOBT  NeGLIOKNCB. 

Plaintiff  was  Injured  while  trespassing  up- 
on a  side  track  of  a  railroad.  He  knew  at  the 
time  that  the  side  track  was  used  for  the  pur- 
pose of  enabling  trains  to  i>a88  each  other,  and 
knew  that  trains  were  about  to  pass,  because  be 
saw  one  standing  near  and  another  approacbing 
the  place  where  the  accident  occurred.  Regard- 
less of  these  facts,  he  walked  along  the  track, 
apparently  oblivious  to  the  importance  of  ex- 
ercising care  for  his  safety.  Held,  that  the  in- 
jury was  the  result  of  plaintiff's  own  negligence. 
[Ejd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {{  1285-1294.] 

Appeal  from  Circuit  Court,  Lyon  County. 

"Not  to  be  officially  reported." 

Action  by  S.  C.  Tates  against  the  Illinois 
Central  Railroad  (Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

J.  M.  Worten  and  W.  L.  Krone,  for  appel- 
lant Trabue,  Doolan  ft  Cox,  3.  M.  Dickin- 
son, E.  H.  James,  and  Darby  ft  Oates,  for  ap- 
pellee. 

PAYNTBR,  J.  The  appellant  when  about 
65  years  of  age,  was  struck  by  one  of  appel- 
lee's  trains  on  its   side   track   at  Eureka, 
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In  Lyon  county,  Ky.,  and  thereby  sustained 
the  Injuries  to  recover  damages  for  which 
this  action  was  Instituted.  He  was  a  tres- 
passer upon  the  track  of  the  appellee.  Un- 
der the  well-settled  rule  of  this  court  the  ap- 
pellee owed  him  no  duty,  except  to  use  rea- 
sonable care  to  save  him  after  his  peril  was 
discovered.  Appellant  knew  that  the  side 
track  was  used  for  the  purpose  of  enabling 
trains  to  pass  each  other.  He  knew  that 
trains  were  to  pass  at  the  time  he  placed 
himself  In  the  perilous  position,  because  he 
admits  that  he  saw  both  of  them ;  one  stand- 
ing near  and  the  other  approaching  the  place 
where  the  accident  happened.  Regardless 
of  this  condition,  he  moved  along  the  track, 
apparently  oblivious  to  the  Importance  of 
exercising  care  for  his  safety.  The  appel- 
lant Introduced  the  engineer  who  was  on  the 
train  which  struck  him,  who  testified  that 
he  did  not  discover  his  perilous  position  on 
the  track  until  jnst  before  the  engine  struck 
him,  and  that  he  did  all  that  could  have  been 
done  to  keep  the  train  from  striking  him. 
As  the  appellant  was  a  trespasser,  the  appel- 
lee did  not  owe  him  a  lookout  duty ;  and,  as 
the  engineer  did  all  he  could  to  save  the  ap- 
pellant after  his  peril  was  discovered,  the 
court  properly  gave  the  Jury  a  peremptory 
Instruction  to  find  for  the  appellee.  There 
was  no  evidence  which  tended  to  show  negli- 
gence upon  the  part  of  those  in  charge  of  the 
train,  nor  were  there  any  facts  proven  from 
which  negligence  could  be  Inferred.  We  are 
of  the  opinion  that  the  facts  show  that  the 
statement  of  appellant  the  day  after  he  was 
injured,  to  the  effect  that  the  Injury  was  the 
result  of  hlB  own  negligence,  was  correct. 
The  judgment  is  a£Brmed. 


D00RE8  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  17, 190S.) 

1.  Irtoxioating    Liquobs— Locai.   Option— 
Evasion  of  Law. 

The  act  of  a  person,  whose  place  of  boai- 
ness  was  outside  of  local  option  territory,  in 
telling  a  person  who  resided  within  such  terri- 
tory that  he  would  be  glad  to  sell  him  liquor  if 
be  wanted  it,  could  not  be  considered  a  trick  or 
device  to  evade  the  local  option  law,  within  the 
prohibition  of  Ky.  St  1908,  f  2570,  where  the 
sale  which  subsequently  took  place  pursuant 
thereto  constituted  as  a  matter  of  law  a  sale 
outside  of  local  option  territory. 

2.  Same — Sales  Outside  of  Pbohibitkd  Tkb- 
BiTOBi — C.  O.  D.  Shipments. 

Defendant  was  a  liquor  dealer  in  W.  coun- 
ty, where  the  sale  of  liquor  was  lawful.  While 
on  a  trip  Into  B.  county,  where  local  option  was 
in  force,  he  told  a  friend  there  that  he  would 
sell  him  liquor  if  be  wanted  It  His  friend  did 
not  buy  anything  from  him  at  that  time,  nor 
was  any  order  for  liquor  then  proposed.  About 
six  months  or  a  year  later  the  friend  wrote  or 
telephoned  to  defendant  who  was  then  in  W. 
county,  for  liquor.  Defendant  accordingly  sent 
the  liquor  by  express,  and  subsequently  received 
a  mon^  order  from  his  friend  in  pay'hient  there- 
for. Held,  that  the  shipment  of  liquor,  not  be- 
ing made  C.  O.  D.,  was  not  within  Ky.  St  1903, 
i  2557b.  subd.  4,  declaring  C.  O.  D.  sblpmenu 


of  liquor  into  local  option  territoir  to  be  an- 
lawfnl,  and  to  be  deemed  sales  of  liquor  at  the 
place  where  the  money  is  paid  or  the  foods  de- 
livered, but  was  to  be  deemed  a  sale  In  w.  coun- 
ty, and  lawful  as  such. 

Appeal  from  Circuit  Court,  Barren  County. 

"To  bo  ofBdally  reported." 

J.  T.  Doores  was  convicted  of  a  violation 
of  the  local  option  law,  and  appeals.  Be- 
versed. 

Conyerg  &  Taylor  and  Sims  &  Orlder,  for 
appellant  N.  B.  Hays,  Atty.  Oen.,  C.  H.  Mor- 
ris, Balrd  &  Richardson,  D.  3.  Wood,  and 
J.  C.  Hutchison,  for  the  Commonwealth. 

BARKER,  J.  This  is  a  proceeding  by  in- 
formation under  section  1141,  Ky.  St  1903, 
against  the  appellant,  J.  T.  Doores,  cbarging 
him  with  the  offense  of  selling  whisky  by 
retail  to  Emmett  Williams  In  Barren  coanty. 
Ky.,  contrary  to  the  local  option  law  prevail- 
ing therein.  Upon  the  trial  of  the  case  the 
jury  found  the  defendant  guilty,  and  ftxed 
his  punishment  at  imprisonment  in  the  coun- 
ty jail  for  40  days  and  a  fine  of  $100,  and 
judgment  was  entered  accordingly.  As  we 
see  It,  the  main,  and  perhaps  only,  question 
for  adjudication.  Is  whether  or  not  the  de- 
fendant was  entitled  to  a  peremptory  Ins  trac- 
tion to  the  jury  to  find  him  not  guilty  after 
all  the  evidence  for  the  commonwealth  was 
in. 

The  testimony  In  this  case  lies  In  a  very 
small  compass,  and  we  therefore  give  It  ver- 
batim In  all  essential  parts.    Upon  the  main 
issue  of  the  sale  the  commonwealth  introduc- 
ed one  witness  only,  Emmett  Williams,  -who 
testified   as   follows:    "I   live   in   Glasgow. 
Saw  Mr.  J.  T.  Doores  in  my  blacksmith  sbop 
over  a  year  ago.    He  said,  If  I  wanted  any- 
thing In  his  line,  he  would  like  to  sell  It  to 
me,  or  words  to  that  effect    I  said,  'All  rlgbt.' 
Didn't  buy  anything  from  him  then,  nor  did 
he  offer  to  take  any  order  then.    I  did  buy 
some  whisky  from  blm  about  that  tlme^      I 
bad  not  bought  any  before  the  conversation. 
I  don't  know  how  long  that  conversation  with 
him  was  before  this  sale;  maybe  six  months 
or  a  year.    I  ordered  a  gallon  of  whisky  from 
him  In  April,  1905.    I  either  called  him  up  on 
phone  or  wrote  to  him  at  Bowling  Oreen,  Ky. 
He  sent  whisky  from  Bowlhtg  Green  to  me 
at   Glasgow   by    Adams    Express   Company. 
I  received  it  at  Adams  ESxpress  office  in  Glas- 
gow.    After  that  I  wrote  him  to  send  me  my 
account    He  did  so,  and  I  mailed    him     a 
money  order  to  Bowling  Green,  Kj^  In  pay- 
ment   I  see  him  In  Glasgow  once  In  a  'while. 
We  are  good  friends.    Can't  say  order   for 
whisky  was  made  In  pursuance  to  bis  per- 
sonal solicitation.    I  had  been  dealing  with 
him  about  a  year  in  April,  1906."    Anotber 
witness,  Joe  Ellison,  testified  as  follows :      **i 
Icnow  Mr.   Doores.    Have  known  blm    av« 
years.    I  am  In  the  hotel  bnslneea  In  Glas- 
gow.   He   comes    to   Glasgow    about    every 
six  weeks;  maybe  not  so  often.    Has  a  Uttld 
grip  with  hlm^i  ^f^has  been  coming   tbat 
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often  for  the  last  year.  I  don't  know  what 
be  comes  for.  Never  saw  or  heard  him  try 
to  get  orders  for  whisky  In  Glasgow.  Don't 
know  what  Is  In  his  grip.  His  business  In 
Bowling  Green  Is  wholesale  and  retail  whisky 
'"islnesa."  Brent  Dickinson,  the  Adams  Ex- 
press Company's  agent  at  Glasgow,  said: 
"I  am  agent  for  Adams  Express  Company  at 
Glasgow.  I  know  Mr.  Doores.  Since  the 
first  of  the  year  I  hare  seen  him  in  Glasgow 
ereiy  month  or  six  weeks.  Don't  know  what 
be  is  here  for.  Never  saw  or  heard  him 
solicit  orders  for  whisky.  For  two  years  he 
bas  been  shipping  whidcy  through  my  office, 
from  1  to  6,  and  sometimes  60,  packages  a 
day;  some  ^-gallon  Jugs  and  some  5-gallon 
packages.  For  ^-gallon  to  5-gaUon  Jugs, 
there  is  a  card  on  the  packages,  with  the 
word,  'J.  T.  Doores,  Wholesale  Iilquor  Dealer, 
Bowling  Green,  Ky.,'  on  it  Have  seen  tin 
cnps  tied  to  Jugs,  with  these  words  printed 
In  the  bottom.  These  packages  of  whisky 
are  to  parties  in  Barren,  Metcalf,  and  Mon- 
roe, also  Chimberland,  counties." 

This  waa  all  the  evidence  heard  in  the 
case.  We  do  not  think  this  testimony  es- 
tabHshed  a  sale  In  Barren  county  by  the 
terms  of  the  C.  O.  D.  statute  contained 
In  section  2567b,  Ky.  St.  1003,  for  the  reason 
that  the  whisky  In  question  forwarded  from 
Bowling  Green  to  Williams  at  Glasgow  was 
not  shipped  C.  O.  D.  There  was  no  con- 
tract for  the  sale  of  the  liquor  made  In 
Barren  county.  The  evidence  shows  that, 
at  least  a  year  before  the  sale  charged  in 
the  Information,  Doores  was  In  Glasgow, 
and  called  on  Williams  at  the  tatter's  black- 
smith Shop,  and  told  him  that  If  he  wanted 
anything  in  his  (Doores')  line  he  (Doores) 
would  like  to  sell  it  to  him.  No  contract 
was  made  at  that  time,  but  shortly  after- 
wards Williams  did  buy  whisky  from  the 
defendant,  but  not  the  whisky  In  question. 
On  that  subject  the  witness  said:  "I  don't 
know  how  long  that  conversation  with  him 
was  before  this  sale;  maybe  six  months 
or  a  year."  And  again:  "We  are  good 
friends.  Can't  say  order  for  whisky  was 
made  In  pursuance  to  his  personal  solicita- 
tion. I  bad  been  dealing  with  him  some- 
thing like  a  year  in  February,  1906."  The 
partienlar  sale  In  question  was  made  as 
follows:  "I  either  called  him  up  on  the 
phone,  or  wrote  to  him  at  Bowling  Green, 
Ky.  He  sent  whisky  from  Bowling  Green 
to  me  at  Glasgow  by  Adams  Express  (Com- 
pany. I  received  it  at  Adams  Express  office 
In  Glasgow.  After  that  I  wrote  him  to  send 
me  my  account  He  did  so,  and  I  mailed 
him  a  money  order  to  Bowling  Green,  Ky., 
in  payment" 

In  the  ease  of  James  ▼.  Commonwealth, 
102  Ky.  108,  42  8.  W.  1107,  It  appeared  by 
the  agreed  statement  of  facts  that  James  was 
a  licensed  distiller  In  Crab  Orchard,  Lincoln 
county,  Ky.,  and  as  sncb  authorized  to  sell 
whisky  by  retail  In  quantities  of  not  less 
than  a  qturt;  that  prior  to  the  10th  day  of 


January,  1897  (the  day  on  which  the  Illegal 
sale  was  charged  to  have  taken  place),  he 
had  distributed  In  the  county  of  Rockcastle 
orders  in  blank,  printed  on  postal  cards 
which  were  addressed  to  himself  at  Crab  Or- 
chard as  aforesaid,  for  spirituous  liquors; 
that  on  the  lltb  day  of  January,  1897,  J.  J. 
Cook  filled  and  signed  one  of  these  blank  or- 
ders, addressed  to  the  defendant  at  Crab  Or- 
chard, for  one  gallon  of  whisky;  that  this  or- 
der was  mailed  by  Cook  to  the  defendant  at 
Crab  Orchard,  and  there  received  by  him ;  that 
the  order  was  filled  and  the  whisky  forwarded 
to  Mt  Vernon,  in  Rockcastle  county,  by  the 
Adams  Express  Company,  C.  O.  D.,  and  de- 
livered to  the  consignee,  and  the  price  paid 
by  him  to  the  express  company  upon  receipt 
of  the  liquor.  The  court  said:  "The  sole 
question  Involved  Is  whether  the  sale  was 
made  in  the  county  of  Rockcastle  or  In  Lin- 
coln county.  This  precise  question  was  de- 
termined in  Commonwealth  v.  Russell  (Su- 
per. Ct  1889)  11  Ky.  Law  Hep.  676,  and  it  was 
held  that  where  whisky  ordered  by  letter 
was  shipped  from  one  county  to  afiotber  by 
express,  C.  O.  D.,  the  sale  took  place  In  the 
county  in  which  the  whisky  was  delivered 
to  the  carrier,  and  was  not  a  violation  of  a 
prohibitory  liquor  law  in  force  in  the  county 
to  which  It  was  shipped,  citing  2  Kent  i!>2; 
Crawford  v.  Smith,  7  Dana,  60;  Sweeney  v. 
Owsley,  14  B.  Mon.  418;  Duncan  v.  Lewis,  1 
DuT.  184.  The  same  conclusions  are  reach- 
ed by  the  superior  court  In  a  number  of  oth- 
er similar  cases.  Prof.  Benjamin,  in  his  re- 
cent 'Principles  of  Sales'  (page  86),  states  the 
rule  thus:  'Where  goods  are  ordered  and 
shipped  C.  O.  D.  (collect  on  delivery),  tfie 
carrier  is  said  to  be  the  agent  of  the  buyer 
to  receive  the  goods  from  the  seller,  and 
the  agent  of  the  seller  to  collect  the  price 
from  the  buyer,  and  the  sale  is  complete 
when  the  goods  are  delivered  to  the  carrier* 
— citing  Pllgreen  v.  State,  71  Ala.  368,  and 
numerous  other  aathoritlea.  A  different  rule 
prevails  in  several  other  states,  as  well  as  In 
the  federal  courts ;  but  the  rule  laid  down  by 
Benjamin  Is  undoubtedly  the  law  in  this 
state,  whatever  it  may  be  In  some  of  the 
other  states.  The  sale  in  this  case  was 
ttierefore  in  Lincoln,  and  not  In  Rockcastle, 
county.  This  case  is  decided  without  refer- 
ence to  the  effect  the  case  of  Stamper  y. 
Commonwealth  (Ky.)  42  S.  W.  916,  may  have 
on  the  special  local  act  Involved  here.  The 
Judgment  is  reversed,  with  direction  to  dis- 
miss the  prosecution." 

To  meet  the  foregoing  principle  the  Leg- 
islature enacted  what  Is  commonly  called 
the  "a  O.  D.  Law,"  the  perUnent  part  of 
which,  so  far  as  this  case  is  concerned,  is 
contained  in  subsection  4,  {  2567b,  Ky.  St 
1903:  "All  the  shipments  of  spirituous,  vi- 
nons  or  malt  liquors  to  be  paid  for  on  delivery, 
commonly  called  'O.  O.  D.  shipments,'  into 
any  county,  city,  town,  district  or  precinct 
where  said  act  [the  local  option  law]  is  in 
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force,  shall  be  nulawfal  and  shall  be  deemed 
sales  of  such  liquors  at  the  place  where  the 
money  Is  paid  or  the  goods  delivered ;  the  car- 
rier and  his  agent  selling  or  delivering  such 
goods  shall  be  liable  Jointly  with  the  vendor 
thereot."  Xbe  principle  announced  In  the  case 
of  James  v.  C!ommonwealth  stands,  except 
as  it  may  be  considered  to  have  been  repeal- 
ed by  this  statute.  Clearly  the  statute  takes 
from  within  the  principle  of  the  case  only 
such  shipments  as  are  made  by  express  C.  O. 
D.;  otherwise,  the  principle  settled  by  the 
opinion  remains  Intact 

The  fact  that  the  defendant  had,  six 
months  or  a  year  before  the  sale,  said  to  the 
witness  Williams  that  if  be  wanted  anything 
In  his  line  he  would  be  glad  to  sell  It  to  him, 
cannot  be  considered  nearly  so  much  a  con- 
trivance or  device  to  evade  the  unlawful  sale 
of  liquor  (within  the  purview  of  section  2670, 
Ky.  St  1803)  as  was  the  act  of  distributing 
postal  cards  addressed  by  the  dealer  to  him- 
self, for  the  purpose  of  having  orders  mailed 
to  him;  and  this  latter  was  not  considered  a 
trick  or  device  by  this  court  in  the  case  cited. 
That  cannot  be  considered  a  trick  or  device 
wlilch  Is  in  Itself  lawful;  and  If  the  sale,  as 
a  matter  of  law,  took  place  in  Warren  coun- 
ty, where  It  was  lawful  for  the  defendant  to 
make  it  that  cannot  be  considered  a  trick 
or  device  for  evading  a  statute  prevailing  In 
Barren  county.  The  question  at  last  Is 
whether  or  not  the  sale  was  made  in  the 
county  where  the  seller  was  at  the  time  the 
order  was  received,  or  in  the  county  where 
the  witness  received  the  liquor.  If  the  prin- 
ciple announced  In  James  v.  (Commonwealth 
prevails,  clearly  the  sale  was  in  Warren 
county;  and  this  principle  must  prevail,  un- 
less the  sale  is  controlled  by  the  C.  O.  D. 
statute,  a  conclusion  we  think  precluded  by 
the  very  language  of  the  statute,  which  is 
limited  In  its  operation  to  goods  shipped 
O.  O.  D.  The  case  of  Doores  v.  Common- 
wealth, 76  S.  W.  2,  25  Ky.  I^w  Rep.  459,  does 
not  control  tlie  question  under  consideration. 
The  facts  in  that  case  were  not  the  same  as 
those  in  the  case  at  bar.  In  the  case  cited 
the  defendant  made  the  arrangements  for 
tlie  sale  in  question,  and  agreed  on  the 
amount  to  be  sold  and  the  price,  In  the  local 
option  district  and  afterwards  sent  it  to  the 
buyer  by  an  agreed  agent  The  court  held 
that  this  was  a  sale  In  the  local  option  coun- 
ty. Nor  does  the  case  of  Teal  v.  Common- 
wealth, 57  S.  W.  464,  22  Ky.  Law  Rep.  350, 
govmi  this  case.  There  the  defendant  solic- 
ited orders  In  the  local  option  district,  and 
afterwards  forwarded  them  by  express  (0. 
O.  D.)  under  an  agreement  that  the  money 
should  be  paid  to  the  express  agent  which 
was  done.  The  court  held  that  this  was  a 
sale  in  the  local  option  district  and  that  case 
Is  espedally  differentiated  from  James  v. 
Commonwealth,  in  the  opinion.  Here  the 
order  was  sent  by  the  witness  Williams 
to  the  defendant  at  Bowling  Oreen,  either  by 
telephone  or  by  letter.    In  compliance  with 


tliis  Older  the  whisky  was  ■hipped— not  C.  0. 
D. — ^by  express  to  Williams  in  Glasgow,  and 
the  price  afterwards  sent  by  money  order  to 
the  defendant  at  Bowling  Green. 

We  think  the  sale  was  made  In  Warren 
counly,  and  therefore  the  motion  for  a  per- 
emptory instruction  should  have  prevailed. 


DOORES  ▼.  COMMONWBALTH. 
(Court  ot  Appeals  of  Kentucky.    Oct  17,  1905.> 
Appeal  from  Circuit  Ciourt  Barren  Coiunty. 
"Not  to  be  officially  reported." 
J.  T.  Doores  was  convicted  of  a  violation 
of  the  local  option  law,  and  appeals.    Re- 
versed. 

Gonyers  &  Taylor  and  Sims  &  Grider,  for 
appellant  N.  B.  Hays,  Atty.  Gen.,  C.  H. 
Morris,  Balrd  &.  Bldiardson,  D.  J.  Wood,  and 
J.  C.  Hutchison,  for  the  Commonwealth. 

BARKER,  J.  The  facts  in  this  case  being 
in  all  particulars,  except  as  to  the  date  of  sale, 
similar  to  those  in  case  No.  4,847,  89  B.  W. 
162,  this  day  decided,  the  Judgment  is  there- 
fore reversed,  for  the  reasons  given  therein. 


PBDIOO'S  BX'X  et  aL  V.  BOTT8  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  17,  19(0.) 

1,  Wnxs— Estates  Dbvissd— Lifb  Estates— 
PowiB  or  Disposition— Rbmaindebs. 

A  will  gave  testator's  widow  all  his  estate, 
"to  have  and  to  hold  the  same  In  her  own  right 

*  *  *  to  control  the  same  and  manage  it  in 
her  own  way  and  interest,  and  to  enjoy  the 
same  during  the  remainder  of  her  natural  life, 
to  have  the  power  of  selling  *  *  *  any  or  all 
my  iMrsonal  property  that  riie  may  see  fit  or 
deem  necessary,  or  any  or  all  of  my  real  estate 

*  •  •.  But  at  the  death  of  my  aforesaid 
wife    *    *    *    I    derire    that    all    my    estate 

*  *  *  that  she  may  then  have  or  be  possessed 
of  be  equally  divided  between  my  childrea." 
Held,  that  testator's  widow  took  a  life  estate, 
with  an  unlimited  power  of  disposition  added, 
and  the  children  took  a  remainder  in  the  re- 
sidnnm  undisiMMed  of  by  the  widow  daring  her 
life. 

2.  EXBCUTIOW— Pbopebtt   Subjkjt— Remais- 
DKB  Interests. 

A  Judgment  debtor's  undivided  interest  in 
property  devised  to  another  for  life,  with  powpr 
of  disposition,  and  remainder  over  to  the  judg- 
ment debtor.  Is  subject  to  his  debts. 

[Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent  Dig.  Execution,  H  79,  142.] 

Appeal  from  Circuit  Court  Barren  County. 

"Not  to  be  officially  reported." 

Suit  by  Ella  Louis  Botts  and  others  against 
H.  M.  Pedlgo's  executrix  and  others.  From 
a  Judgment  for  plaintiffs,  certain  defendants 
appeaL    AfiBrmed. 

Basil  Richardson  and  Geo.  T.  Dnff.  for 
appellants.  Greene  dc  Van  Winkle,  Mc- 
Quown  &  Brown,  Sam'l  D.  Hines,  and  W. 
L.  PoTtet,  for  appellees. 

BARKER,  3.    At  his  death  H.  U.  Pedlgtt 

left  a  will,  which  is  as  follows: 

%  H.    M.    PedlgOk  of    Glasgow,  B;iirrea 
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coantj,  state  of  Kentucky,  do  by  these 
prcsenta  make  tbls  my  last  will  and  taata- 
ment,  as  follows,  vis.: 

"I  desire  that  my  beloved  wife,  Bllen  D. 
Pedlgo,  at  my  death  shall  have  the  entire 
imomit  of  my  whole  estate,  both  real,  and 
personal,  to  have  and  to  hold  the  same  In 
her  own  right,  title  and  Interest,  to  control 
the  same  and  manage  It  In  her  own  way  and 
Interest,  and  to  oijoy  the  same  daring  the 
remainder  of  her  natural  lifetime;  to  have 
the  power  of  selling,  conveying  and  trans- 
ferring any  or  all  of  my  personal  property 
that  she  may  see  fit  or  deem  necessary,  or 
iny  or  all  of  my  real  estate  likewise;  to 
have  the  control,  management  and  education 
of  my  children  during  their  minority,  and  so 
long  as  she  may  live.  But  at  the  death  of 
my  aforesaid  wife,  then  and  not  till  then,  I 
desire  that  all  my  estate  or  the  entirety  of 
the  estate  that  she  may  then  have  or  be 
poaaessed  of  to  be  equally  divided  between 
my  children,  their  heirs,  and  so  forth,  as 
follows,  Tls.:  Kate  B.  Lyon,  Albert  W. 
Pedlgo.  Henry  C.  Pedlgo,  B.  T.  Pedlgo,  T. 
L.  Pedlgo,  Ldnle  M.  Pedlgo,  Mary  B.  Pedlga 
But  It  must  be  understood  that  I  have  al- 
ready given  to  my  son  T.  L.  Pedlgo  the  srmi 
of  $1,000.00  with  which  he  must  be  charged 
in  the  final  division  of  my  estate,  as  h«eto- 
fore  mentioned.  I  appoint  my  wife,  as  afore- 
said, to  carry  out  the  provision  of  this  will, 
and  she  must  act  as  such  without  having  to 
give  bond. 

■an  witness  whereof  I  have  this  28th  day 
«f  Jnne,  1887,  set  my  band  and  seal. 

"H.  M.  Pedlgo." 

EUen  D.  Pedlgo,  the  widow  of  the  decedent, 
was  appointed  and  qualified  as  executrix, 
and  took,  possession  of  the  estate.  After- 
wards the  appellees,  who  were  creditors  of 
H.  C.  Pedlgo,  one  of  the  children  of  the 
decedent.  Instituted  this  proceeding  to  en- 
force attachment  and  mortgage  liens  against 
whatever  Interest  their  debtor  had  In  his 
father's  estate  after  the  death  of  his  mother. 
The  appellant  Ellen  D.  Pedlgo,  as  executrix 
and  Individually,  and  all  of  her  children, 
were  made  defendants.  Ellen  D.  Pedlgo 
claimed  to  take  the  estate  of  her  deceased 
husband,  under  the  terms  of  his  will,  in 
fee  simple,  and  that  her  son  H.  C  Pedlgo 
had  DO  Interest  therein.  The  creditors  of 
the  latter  claimed  that  he  had  an  undivided 
iatnest  In  whatever  residuum  was  left 
after  tbe  death  of  his  mother,  which  was 
subject  to  the  payment  of  their  debts.  Upon 
trial  of  the  action  below  the  chancellor  gave 
Jodgmcnt  against  H.  C  Pedlgo  In  favor  of 
the  appellees,  his  creditors,  for  the  respective 
soms  claimed  by  them  In  their  pleadioigs, 
and  couslrued  the  will  of  H.  M.  Pedlgo  as 
devising  a  life  estate  to  bis  wife,  Ellen  D. 
Pedlgo.  with  tbe  right  on  her  part  to  dispose 
of  the  estate  for  her  maintenance,  use,  and 
benefit  during  her  life,  with  remainder  In 
the  reaidaam  to  her  children  named  in  tbe 


will,  and  that  the  Interest  of  H.  O.  Pedlgo 
was  subject  to  sale  to  satisfy  bis  creditors' 
debts,  and  ordered  accordingly.  From  this 
Judgment  Ellen  D.  Pedlgo  and  all  her  chil- 
dren, except  the  Judgment  debtor,  H.  C. 
Pedlgo,  appeal. 

The  only  question  with  which  we  are  con- 
fronted on  this  appeal  is  the  construction  of 
the  will  of  H.  M.  Pedlgo.  It  Is  earnestly 
insisted  by  appellant  that  she  is  invested,  by 
the  terms  of  her  husband's  will,  with  the 
absolute  title  to  his  whole  estate,  and  that 
his  children  take  nothing  thereby,  and  in 
support  of  this  position  she  relies  upon  a 
line  of  cases  decided  by  this  court,  of  which 
Clay  V.  Chenault,  108  Ky.  77,  M  S.  W.  729, 
is  a  fair  exponent  The  appellees  contend,  on 
the  other  hand,  that  Ellen  D.  Pedlgo  takes 
only  a  life  Interest  In  the  estate  of  her  hus- 
band, with  unlimited  power  of  dispositlmi 
for  her  own  support  and  maintenance,  and 
his  children  have  a  vested  estate,  not  in  any 
particular  part,  but  in  the  imdlsposed  re- 
mainder at  the  death  of  their  mother. 

It  seems  to  us  that  the  case  at  bar  falls 
easily  within  the  principle  enunciated  in 
McGulIongh's  Adm'r  v.  Anderson,  90  Ky.  126, 
18.8.  W.  353,  7  L.  B.  A.  Saa  The  language 
of  the  will  conveys  to  the  wife  In  clear  and 
and  unmistakable  terms  the  whole  estate, 
to  be  used,  enjoyed,  and  controlled  by  her 
diu^ng  the  remainder  of  her  natural  life, 
with  the  power  of  selling  or  conveying  any 
or  all  of  it  for  the  purpose  for  which  it  was 
given  her.  There  can  be  no  doubt.  It  seems 
to  ns,  of  the  meaning  of  the  testator.  The 
interest  of  his  wife  was  first  in  his  intention. 
She  was  to  take  his  whole  estate,  and  use  it 
as  she  saw  fit,  and  to  be  untrammeled  In  her 
right  of  disposition  for  the  purpose  of  en- 
joying the  whole  during  her  lifetime.  But 
at  her  death  it  is  also  clearly  manifested  by 
the  language  to  have  been  the  intention  of 
tbe  testator  that  the  nndisposed-of  residuum 
should  be  vested  In  bis  children  named,  of 
whom  the  Judgment  debtor,  H.  C.  Pedlgo,  is 
one. 

In  McGuIlough's  Adm'r  v.  Anderson,  supra, 
this  court,  speaking  through  Judge  Pryor, 
declared  the  following  rule,  which  very  clear- 
ly distinguishes  the  case  of  Clay  v.  Chenault 
from  that  at  bar :  "After  a  careful  review  of 
all  the  authorities  to  which  our  attention  has 
been  called,  the  rule  sanctioned  and  followed 
is  this :  If  the  estate  is  given  or  devised  gen- 
erally or  indefinitely  with  a  power  of  dispo- 
sition, it  passes  a  fee ;  but,  when  the  devisor 
or  grantor  owning  the  fee  gives  to  tbe  first 
taker  an  estate  for  life,  with  the  power  to 
dispose  of  the  fee,  no  greater  estate  is  vested 
in  the  first  taker  than  that  carved  out  of  the 
fee  and  vested  in  him  by  the  devisor  or 
grantor.  He  la  then  given  a  life  estate  in  ex- 
press terms,  and  tbe  failure  to  exercise  the 
power  gives  to  the  remainderman  the  fee, 
because,  no  disposition  having  been  made  of 
it  by  the  life  tenant,  he  takes  under  the  will 
at  conveyance.    It  is  said:    'If  an  estate  bfc 
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given  to  a  peraon  generally  or  Indefinitely, 
wltli  a  power  of  disposition,  it  carries  a  fee, 
unless  the  testator  gives  the  first  taker  an 
estate  for  life  only  and  annexes  to  It  a 
power  of  disposition.  In  that  case  the  ex- 
press limitation  for  life  will  control  the 
operation  of  the  power  and  prevent  it  en- 
larging the  estate  Into  a  fee.'  4  Kent,  Com- 
mentaries, 535,  536."  In  the  case  of  Coats' 
Bx'r  V.  Louisville  Sc  Nashville  Ballroad  Co,, 
92  Ky.  263,  17  S.  W.  564,  the  devise  to  the 
wife  was  almost  identical  with  that  to  ap- 
pellant The  language  is  as  follows:  "Sec- 
ond. I  hereby  bequeath  to  my  I)eloved  wife, 
Beulah  W.  Coats,  all  the  remainder  of  my 
estate,  real  and  personal,  and  of  every  de- 
scription, and  all  I  may  hereafter  acquire 
to  be  at  [her]  absolute  disposal  to  sell,  con- 
vey, transfer  or  expend  as  she  may  deem 
proper  during  her  lifetime,  without  re- 
straint, she  to  receive  all  rents,  dividends  or 
interest  on  investments  or  to  convert  the 
same  into  money  or  other  investments  at  her 
discretion,  and  after  her  death  the  remainder 
of  my  estate  unexpended  by  her  I  devise  and 
bequeath  as  follows.  *  •  •"  This  was 
held  to  give  the  wife  a  life  estate  only,  with 
remainder  In  the  unexpended  residuum  as 
pointed  out  In  the  case  of  McCalllater  v. 
Bethel,  97  Ky.  1,  29  S.  W.  745,  McCullough's 
Adm'r  v.  Anderson  and  Coats'  Bx'r  v.  Louis- 
ville ft  Nashville  Ballroad  Company  are  ap- 
proved. 

The  cases  relied  on  by  appellant  are  readily 
distlngnishable  from  that  at  bar.  In  Clay  v. 
Chenault  snpra,  the  testator  devised  land  to 
his  sons,  with  power  of  disposition,  but  after- 
wards sought  to  dispose  of  any  part  of  the  de- 
vise remaining  at  the  death  of  the  devisees. 
This  was  held  to  convey  an  absolute  estate. 
This  case  seems  to  be  within  the  very  lan- 
guage of  the  rule  in  McCullough's  Adm'r  v. 
Anderson.  In  the  case  of  Barth  v.  Barth,  38 
S.  W.  611,  18  Ky.  Law  Bep.  840,  the  devise 
to  the  wife  was  as  follows:  "Second.  I  de- 
vise and  bequeath  to  my  wife,  Sarah  Ann 
Barth,  all  my  property,  real  and  personal, 
and  cfaoses  in  action  of  every  description  of 
which  I  may  be  the  owner,  or  to  which  I  may 
be  entitled  to  at  the  time  of  my  decease,  also 
any  and  all  Insurance  on  my  life  absolutely 
and  forever,  with  power  to  sell  or  dispose 
of  as  she  deems  proper,  and  all  the  property 
of  whatever  kind  and  description  which  re- 
mains at  her  death  to  be  equally  divided 
among  my  ttiree  sons,  John  C.  Barth,  Phillip 
Barth  and  Charles  Barth,  each  to  receive 
share  and  share  alike"  This  language,  it 
will  be  observed,  gives  to  the  wife  all  the 
property,  without  any  limitation  whatever 
on  the  estate  she  is  to  take,  but  provides  that 
any  unexpended  residuum  should  be  divided 
between  the  children  of  the  testator ;  and  it 
was  held  by  this  court  that  the  wife  took  an 
absolute  estate.  This  devise  very  readily 
falls  within  the  distinction  pointed  out  in 
McCullough's  Adm'r  v.  Anderson,  supra,  and 
is   unlike  that  we   have   under   discussion. 


which,  in  plain  and  unmistakable  terms, 
gives  to  the  wife  only  a  life  estate  Willi 
power  of  unlimited  disposition.  In  the  case 
of  Dills  y.  Adams,  43  S.  W.  680,  19  Ky.  Law 
Bep.  1169,  the  language  of  the  will  for 
construction  was  as  follows:  "After  all  my 
Just  debts  are  paid,  I  will  all  my  real  es- 
tate^ consisting  of  lands  and  lots,  and  all  my 
personal  assets,  to  my  beloved  wife,  Anna 
Dills,  which  la  to  Include  dues  of  every  source 
and  kind,  and  all  personal  property  of  every 
kind,  live  stock,  household  furniture,  books, 
etc,  and  to  have  and  to  hold  her  natural 
life  for  her  support  and  maintenance,  and 
to  be  disposed  of  at  her  pleasure,  excepting 
the  following  named  real  estate,  which  I 
devise  as  follows."  This  was  held  to  give 
the  wife  absolutely  all  of  the  estate  of  the 
decedent  other  than  that  contained  in  the 
specific  exception.  It  will  be  observed  that, 
while  the  language  of  the  will  of  John  Dills 
grants  to  his  wife  his  property,  other  than 
that  specifically  devised  to  bis  children,  for 
and  during  her  natural  life,  there  Is  no  de- 
vise over  of  the  undisposed  residuum,  and 
that  fact  no  donbt  largely  influenced  the 
court  In  coming  to  the  conclusion  reached. 
At  any  rate,  the  construction  given  was  based 
on  the  manif^t  intention  of  the  testator  as 
gathered  from  the  whole  testament  and  does 
not  militate  against  the  authority  of  McCul- 
lough's Adm'r  v.  Anderson. 

We  think  the  chancellor  was  clearly  right 
in  holding  that  the  undivided  interest  of  H. 
C.  Pedigo  in  bis  father's  estate  was  subject 
to  his  debts,  and  we  also  approve  the  specific 
manner  in  which  it  is  ordered  to  be  sold. 
In  this  branch  of  the  case,  however,  the 
appellant  BUen  D.  Pedigo  has  no  Interest 

The  Judgment  is  afllrmed. 


GABBETT  v.  CBEBKMOBE 
(Court  of  Appeals  of  Kentucky.    Oct.  18,  1903.) 

1.  Cotmrs— Court  or  Afpxals— JxmiSDicrioN 

— ^AVOITNT   IM    CONTBOVEBSY. 

Under  Ky.  St  1903,  {  950,  providing  that 
no  appeal  shall  be  taken  to  the  Court  of  Appeals 
from  a  Judgment  for  the  recovery  of  money  or 
property,  if  the  value  in  controversy  is  less 
than  $200,  and  farther  providing  that  subject 
to  certain  other  exceptions,  such  court  shall 
have  appellate  Jurisdiction  "in  all  other  civil 
cases,"  an  appeal  lies  to  the  Court  of  Appeals 
from  a  judgment  of  the  circuit  court  dismissing 
an  appeal  from  an  order  of  the  connty  coart, 
entered  under  Ky.  St  1903,  {  4250,  settinK 
aside  an  order  exonerating  appellant  from  the 
payment  of  a  tax  assessed  against  him,  although 
the  amount  of  the  tax  is  less  tlian  $2()0. 

2.  BAlfB-TjlTBISDICTION  OF  ClBCTJIT  COUKT. 

Under  Ky.  St  1903,  8  4250,  anthoricins  the 
county  court  to  release  a  peraon  from  the  pay- 
ment of  a  tax  erroneously  assessed  against  hitn 
upon  property  not  owned  by  him,  and  providing 
that  the  right  of  appeal  from  a  decision  of  th.> 
court  ahall  apply  to  all  final  orders  made  there- 
under, an  appeal  lies  to  the  circuit  court  from 
an  order  of  the  county  court  setting  aside  an 
order  previously  made  exonerating  appellant 
from  the  payment  of  a  tax  assessed  against  hira 
regardless  of  the  amount  of  the  tax  involved. 
Digitized  tv 
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3.  Taxation— ESbbonkottb    Assbmmkmt  —  Aa- 

SESSITBNT  TO    TbITX   OwREB  —  NEGEBBirr   OF 

Nona. 
Under  Kj.  St  1903,  {  4250,  aathorizing  the 
coonty  court  to  release  a  person  from  the  pay- 
ment of  a  tax  erroneously  assessed  against  him 
upon  proiwrty  not  owned  by  him,  and  requiring 
the  court  to  have  the  property  listed  as  against 
the  rightful  owner,  an  order  exonerating  one 
p«non  from  the  payment  of  the  tax,  and  di- 
ncting  that  it  be  charged  to  another  person, 
wM  invalid  as  to  the  latter,  and  proi)erly  set 
uide  by  the  county  court,  where  it  was  made 
vithoat  notice  to  him. 

4.  Sake — Habvless  Ebkob. 

Ky.  St.  1903,  U  4021,  4058,  4056,  declare 
taxes  to  tie  a  lien  on  the  property  assessed 
therefor,  and  provide  that  no  error  or  informal- 
ly in  the  name  of  the  owner  or  party  assessed 
•hall  invalidate  the  assessment  Section  4250 
anthoriaes  the  county  court  to  relieve  a  party 
from  a  tax  erroneously  charged  against  him 
open  property  not  owned  by  him.  A  purchaser 
«  land  agreed  with  his  vendor  to  pay  the  tax 
thereon  for  the  current  year.  HeU,  that  the 
porcbaser  was  not  prejudiced  by  having  the 
pr^ier^  assessed  in  his  name,  and,  under  Civ. 
Yff  Prac.  S  756,  prohibiting  the  reversal  of  a 
i??«™«'t  for  error  not  prejudicial  to  the  sub- 
romtial  ri^ts  of  appellant,  a  judgment  of  the 
cnwilt  court  dismissmg  an  appeal  by  the  pur- 
chaser from  an  order  of  the  county  court  which 
■  ?*?  '*\J.  *^*  property  aaeessed  in  his  name 
voold  be  affirmed. 

Appeal  from  Circuit  Conrt,  Madison 
County. 

"To  be  officially  reported." 

Proceedings  by  David  Garrett  to  obtain 
relief  from  an  assessment  The  county  court 
exonerated  said  Garrett  from  the  payment 
of  the  taxes,  and  ordered  the  tax  cbarged 
to  A.  W.  Oreekmore.  Subsequently  the 
«>nn1y  conrt  made  an  cntier  setting  aside  the 
order  prevlonsly  made,  and  Garrett  appealed 
to  the  drcnlt  court,  where  the  appeal  was 
dlamlased  for  want  of  jurisdiction,  and  Gar- 
rett again  appealed.    Affirmed. 

Grant  E.  Lilly,  for  appellant  J.  0.  ft 
D.  M.  Cbenault,  for  appellee. 

HOBSON,  C.  J.  Section  4250,  Ky.  St 
1903,  Is  as  follows:  "Any  person  or  corpo- 
ration claiming  to  be  erroneously  charged 
with  any  tax  npon  properly  not  owned  by 
them,  may,  at  any  time  not  later  than  the 
next  regular  county  conrt  after  th^  have 
received  notice  of  the  same,  by  demand 
made  upon  them  to  pay  the  tax,  or  for 
evidence  In  support  of  said  complaint  to  the 
county  conrt  of  the  county  In  which  the 
assessment  was  made;  and  If  said  court 
after  due  consideration  of  the  evidence,  finds 
that  they  were  not  the  owners  of  the  proper- 
ty assessed.  It  may  correct  the  same  by  re- 
leasing them  from  the  payment  of  the  tax 
thereon;  and  It  shall  be  the  duty  of  the 
court  to  have  the  property  immediately 
listed  as  against  the  rightful  owner  thereof. 
County  courta  shall  have  further  authority, 
after  giving  notice  to  the  sheriff  and  assess- 
or, to  correct  any  mere  clerical  errors  In 
the  assessment  and  any  correction  made 
without  such  notice  shall  be  void.  The 
right  of  appeal  tiom  the  decision  of  the 


conrt  as  herein  provided  shall  apply  to  all 
final' orders  of  court  made  under  this  sec- 
tion; and  it  shall  be  the  duty  of  said  court 
to  certify  its  action  to  the  Auditor  of  Public 
Accounts   and  sheriff,  as  provided  In  said 
preceding  section."    On  October  6,  1902,  the 
Madison  county  court  entered  an  order  ex- 
onerating David  Garrett  from  the  payment 
of  taxes  on  ^2,000,  the  value  of  a  tract  of 
land   assessed   to   him.   and   at   the    same 
time  ordered  It  charged  to  A.  W,  Creekmore. 
This  order  was  based  upon  the  ground  that 
Oreekmore  was  the  owner  of  the  property  on 
September  15th,  and  that  thereafter  he  had 
sold  it  to  Garrett   Afterwards,  on  November 
30,  1903,  the  county  court  made  an  order 
setting  aside  the  order  exonerating  Garrett 
and  listing  the  proi>erty  to  Creekmore,  on 
the  ground  that  the  former  order  was  enter- 
ed without  notice  to  Creekmore  and  that 
Garrett   was    in   fact   properly   chargeable 
with  the  tax ;  It  appearing  that  in  the  sale 
of  the  land  from  Creekmore  to  blm  It  was 
agreed  between  them   that  Garrett  should 
pay  the  taxes  for  that  year.    Garrett  ap- 
pealed from  this  order  to  the  Madison  cir- 
cuit court  and  in  that  conrt  the  appeal  was 
dismissed  tor  want  of  jurisdiction,  and  Gar- 
rett has  prosecuted  an  appeal  to  this  court 
A  motion  has  been  made  in  this  court  to 
dismiss  the  appeal  for  want  of  jurisdiction, 
and  this  Is  the  first  question  to  be  determin- 
ed.   By  section  950,  Ky.  St  1903,  no  appeal 
shall  be  taken  to  the  Court  of  Appeals  from 
a  judgment  for  the  recovery  of  money  or 
property,  if  the  value  in  controversy  is  less 
than  $200,  exclusive  of  Interest  and  costs; 
and,  subject  to  certain  other  exceptions  not 
here  material.  It  is  provided  that  the  court 
shall  have  appellate  jurisdiction  "in  all  other 
civil  cases"  over  the  final  orders  and  judg- 
ments of  the  courts.    The  judgment  In  con- 
troversy is  not  for  the  recovery  of  money  or 
personal    property.    It   Is   a   judgment   de- 
termining whether  a  certain  piece  of  land 
should  be  assessed  to  Garrett  or  Creekmore, 
and  does  not  fall  within  any  of  the  excep- 
tions named  in  section  960.    The  motion  to 
dismiss  the  appeal  is  therefore  overruled. 

It  will  be  observed  that  section  4250  above 
quoted  expressly  provides  that  the  right  of 
appeal  from  the  decision  of  the  court  as 
therein  provided  shall  apply  to  all  final 
orders  made  under  the  section.  The  purpose 
of  the  Legislature  in  so  providing  Is  to  al- 
low appeals  to  the  circuit  court  In  this  class 
of  cases  without  regard  to  the  amount  of 
the  tax  Involved.  The  language  of  the  stat- 
ute is  not  capable  of  any  other  construc- 
tion, for  in  express  words  it  Is  provided  that 
the  right  of  appeal  shall  apply  to  all  final 
orders  of  court  made  thereunder.  We  con- 
clude that  the  circuit  court  erred  In  dismiss- 
ing the  appeal.  We  therefore  proceed  to 
consider  the  main  question,  and  that  Is 
whether  the  county  court  properly  set  aside 
Its  first  order.  That  order,  having  been 
made  without  notice  to  Creekmore,  was  m^ 
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valid  as  to  him,  and  tb»  county  court  did 
right  in  giving  him  a  hearing.  To  hold 
otherwise  would  be  to  deprive  him  of  his 
property  without  due  process  of  law. 

It  is  Insisted  for  appellant  that,  although 
Oarrett  agreed  with  Creekmore  to  pay  the 
taxes,  the  property  should  have  been  assessed 
to  Creekmore  on  the  ground  that  taxes  must 
be  levied  by  law,  and  may  not  be  levied  by 
agreement  of  parties.  The  general  prin- 
ciple is  admitted.  The  tax  was  levied  by 
the  general  law,  and  was  a  lien  upon  the 
pr(^)erty,  whether  the  assessment  was  made 
to  Creekmore  or  to  Oarrett  Ky.  8t  1908, 
{{  4066,  4021,  4058.  If  Garrett  had  paid  the 
taxes  to  prevent  the  land  from  being  sold 
when  it  was  assessed  in  the  name  of  Creek- 
more, he  conld  not  have  recovered  the 
amount  so  paid  from  Creekmore,  as  In  the 
trade  for  the  land  he  had  assumed  the  pay- 
ment of  the  taxes.  If  the  land  had  been 
assessed  to  Creekmore,  and  Creekmore  had 
paid  It,  he  might  have  recovered  the  amount 
80  paid  from  Garrett  As  the  county  court 
properly  set  aside  its  original  order,  and 
as  Oarrett  was  primarily  liable  for  the  tax, 
he  was  not  prejudiced  by  having  the  prop- 
erty assessed  in  his  name,  and  the  Judg- 
ment of  the  circuit  court  which  left  the  or- 
der of  the  county  court  in  force,  prejudiced 
none  of  his  substantial  rights.  By  section 
766  of  the  Civil  Code  of  Practice,  no  Judg- 
ment may  be  reversed  for  an  error  not  prej- 
udicial to  the  substantial  rights  of  the  ap- 
pellant 

Judgment  affirmed. 


COMMONWEALTH  v.  GRBOOHT. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1905.) 

1.  Irsuranoe  —  Licenses   fob   Aqentb— Do- 
ucstic  cobfobations. 

Agents  for  foreign  Insurance  companies. 
being  expressly  required  by  Ky.  St  1903,  St 
634,  681,  694,  to  obtain  a  license,  and  there 
being  no  express  provision  on  the  enbject 
as  to  agents  of  domestic  companies,  they  are 
not  required  to  obtain  licenses;  section  761, 
providing  that  there  shall  be  collected,  "for 
license  to  each  agent  of  life  companies,  •  •  • 
$5,"  referring  only  to  such  agents  as  are  re- 
quired by  previoas  sections  to  obtain  a  license, 
and  section  627,  relative  to  domestic  com- 
panies, providing  that.  If  a  company  fails  to 
make  a  report  as  required,  it  stiall  be  fined  and 
the  license  issned  to  its  agents  shall  be  revoked, 
and  section  7^,  providing  that  the  commission- 
er, if  of  opinion  that  a  domestic  insurance 
company  is  insolvent,  etc.,  shall  revoke  all 
licenses  issued  to  it  or  its  agents,  either  having 
inadvertently  assumed  that  wich  agents  were  re- 

Snired  to  .obtain  licenses,  or  having  reference  to 
lie  certificate  required  by  section  620  to  au- 
thorize a  domestic  company  to  do  business. 

2.  Statutes  —  CoKTEMPOBANKous  Constbxto- 

TION. 

The  statutes  of  the  state  admitting  of  the 
construction  that  they  do  not  require  a  license 
for  agents  of  domestic  insurance  companies, 
the  fact  that  for  25  years  after  their  enactment 
the  officers  of  the  state  required  no  such  license 
to  be  paid,  and  that  none  was  paid,  is  a  binding 
contemporaneous  construction. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Sututes,  S8  294-296.] 


8.  CoRsmm'ioRAX.   Law  —  Fbivilkobs   and 

ImnTNiTiES. 
The  statutes  requiring  foreign  insurance 
companies  only  to  take  out  licenses  for  their 
agents  as  a  condition  to  doing  business  m  the 
state,  do  not  contravene  Const.  V.  S.  art  4,  | 
2,  declaring  that  the  citisens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  in 
the  several  states;  a  corporation  not  being  a 
citizen. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  H  627,  634.] 

4.  Sauk— Eqttai.  Pbotection  of  Laws. 

Neither  do  such  statutes  contravene  Const 
n.  S.  Amend.  14,  forbidding  any  state  from  deny- 
ing to  any  person  the  equal  protection  of  the 
laws. 

[Ed.  Note. — ^For  cases  in  point  see  voL  10, 
Cent  Dig.  Constitutional  Law,  {  687.] 

6.  Saub— Intebstate  ComtSBOE. 

Nor  do  they  violate  the  clause  of  the  United 
States  Constltntlon  giving  Congress  power  to 
regulate  interstate  oommeroe ;  insurance  not 
being  commerce. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Commerce,  (  83.] 

Appeal  from  Circnit  Court  Franklin 
County. 

"To  be  officially  r^iorted." 

Suit  by  the  commonwealth  against  R.  E. 
Gregory.  Judgment  for  defendant  The 
commonwealth  appeals.    Affirmed. 

N.  B.  Bays  and  0.  H.  Morris,  for  the  Com- 
monwealth. Helm,  Bruce  ft  Helm,  for  ap- 
pellee. 

NUNN,  J.  This  snit  was  brought  in  the 
form  of  a  penal  action  by  the  commonwealth 
of  Kentudcy  against  R.  E.  Gregory,  who  was 
an  agent  of  the  Citizens'  Life  Insurance 
Company  of  Kentucky,  a  domestic  corpora- 
tion, in  which  the  prayer  of  the  petition  is 
for  a  Judgment  for  a  penalty  of  $75  against 
the  appellee  for  doing  business  as  the  agent 
of  the  Citizens'  Life  Insurance  Company 
without  having  first  procured  a  license  as 
such  agent  The  purpose  of  the  suit  was  to 
determine  whether  or  not  a  domestic  insur- 
ance company — that  is,  an  insurance  com- 
pany created  under  the  laws  of  Kentucky — 
is  required  to  procure  a  license  for  each  of 
its  agents.  The  lower  coort  determined  that 
such  licenses  were  not  required,  and  the 
commonwealth  has  appealed. 

It  is  admitted  by  the  commonwealth  that 
no  licenses  have  ever  been  required  of  the 
agents  of  domestic  insurance  companies  pre- 
vious to  the  institution  of  this  actl<m.  This 
action  was  Instituted  for  the  purpose  of  ob- 
taining a  construction  of  the  present  statutes 
upon  the  subject.  We  have  examined  the 
statutes  relative  to  this  question,  which  have 
been  enacted  during  the  last  25  or  30  years, 
and  we  find  no  material  change  in  them  with 
reference  to  the  question  involved  on  this  apt- 
peal.  Chapter  82,  art  4,  from  section  617 
to  section  762,  inclusive,  of  the  Kentudcy 
Statutes  of  1903,  contain  the  provisions  of 
the  private  corporation  laws  by  which  this 
liability  must  be  determined.  We  have  not 
been  able  to  find,  nor  have  we  been  cited  to, 
any  provision  of  the  statutes  which  requires 
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an  agent  of  a  domestic  Insurance  company  to 
na;  a  fee  and  obtain  a  license.  Upon  tbe 
itbet  hand,  we  find  three  aectiona,  viz.,  634, 
681,  and  684,  wblcb  expressly  require  the 
agents  of  foreign  insurance  companies  doing 
business  in  this  state  to  obtain  a  license  be- 
fore transacting  any  business.  The  fact  that 
tbe  General  Assembly  enacted  the  three  sec- 
tions referred  to,  requiring  that  license  should 
be  obtained  by  the  agents  of  foreign  Insur- 
ance companies,  and  failed  to  enact  any 
provision  requiring  the  agents  of  domestic 
companies  to  obtain  a  license,  is  convincing 
that  It  was  not  the  intention  of  the  General 
Assembly  that  agents  of  domestic  companies 
Bhoald  be  required  to  obtain  a  license.  In 
other  words,  it  was  the  intention  of  the 
Legislature  that  they  should  have  the  ad- 
Tsntage  In  that  respect 

The  appellant  refers  to  section  761,  and 
contends  that  this  section  applies  to  the 
agents  of  all  companies,  both  foreign  and 
domestic.  We  quote  that  part  of  It  neces- 
sary to  an  understanding  of  the  proposition: 
"There  shall  be  collected  by  the  commissioner 
and  paid  into  the  state  treasury,  to  the  cred- 
it of  the  insurance  department,  the  following 
fees:  •  •  •  For  license  to  each  agent 
of  life  companies,  and  certificate  of  sdal  of 
office  for  each,  $5.00.  •  •  •"  This  sec- 
tion evidently  refers  to  such  agents  as  were 
required  by  the  previous  sections  to  obtain 
a  license,  and  not  to  those  who  were  not  re- 
quired to  obtain  them.  The  same  may  be 
said  of  section  640.  If  the  contention  of 
the  commonwealth  be  correct,  that  this  section 
applied  to  the  agents  of  all  companies,  it 
wag  useless  and  folly  in  the  General  Assem- 
bly to  require  In  sections  634, 681,  and  694  that 
agents  of  foreign  companies  be  required  to 
obtain  a  license. 

It  Is  the  further  contention  of  the  common- 
wealth that  by  sections  627  and  763  the 
agents  of  dom«tic  companies  are  required  to 
obtain  a  license.  There  is  some  plausibility 
in  this  contention.  By  the  first  section  nam- 
ed it  is  provided  that,  if  the  company  falls 
to  make  a  report  as  reqtilred  in  that  section, 
ft  shall  be  punlsbed  by  a  fine,  and  it  shall 
also  be  the  duty  of  the  commissioner  to  re- 
voke the  license  issued  to  agents,  etc.  By 
the  second  section  It  is  provided:  "If,  upon 
examination,  be  [commissioner]  Is  of  opin- 
ion that  any  domestic  Insurance  company  is 
Insolvent,  or  has  exceeded  its  powers,  or 
has  tkileil  to  comply  with  any  {n-ovlsion  of 
law,  *  •  •  he  sball  revoke  or  suspend  all 
licenses  issued  to  it  or  its  agents,"  etc.  By 
these  sections  It  would  seem  that  when  the 
General  Assembly  enacted  them  it  was  under 
the  impression  that  it  bad  required  such 
agents  to  obtain  a  license.  But  in  fact  it 
had  not.  It  is  clear  to  our  minds  that  the 
words  '•its  agents"  were  used  in  these  two 
sections  by  inadvertence,  or  that  ttaey  bad 
reference  to  the  revocation  of  the  certifi- 
cate— ^1.  e.,  license — as  mentioned  in  sec- 
tion ^0.  The  commonwealth  Is  unable  to 
point  out  any  provision  of  the  statutes  re- 
quiring    domestic  insurance  companies   to 


take  out  license  for  their  agents,  and  its 
contention  that  a  license  is  required  of  such 
agents  is  based  solely  upon  mere  inference 
and  implication  In  the  statutes,  such  as  we 
have  indicated. 

But,  if  there  is  any  doubt  upon  this  ques- 
tion. It  Is  obliterated  by  the  long-continued 
contemporaneous  construction  of  these  stat- 
utes, covering  a  period  of  at  least  25  years 
or  more,  participated  in  by  all  the  officers  of 
the  state  engaged  in  executing  this  law,  as 
well  as  by  the  insurance  companies  and  their 
agents  operating  under  It  The  answer  of 
appellee  in  this  case  pleads  expressly  that 
it  has  always  been  the  construction  placed 
upon  these  statutes  by  the  ofilcers  of  the  state 
until  within  the  last  few  months,  and  by  In- 
surance companies  created  by  the  laws  of 
this  state,  that  domestic  insurance  companies 
were  not  required  to  procure  license  for  their 
agents,  and  that  never  until  within  the  last 
few  months  did  the  state  of  Kentucky  ever 
demand  or  require  a  license  of  an  agent  of 
a  domestic  company,  nor  Issue  a  license  to 
such  an  agent,  nor  receive'  any  license  fee 
from  such  an  agent  These  allegations  of 
the  answer  were  admitted  by  the  demurrer 
to  be  true.  In  the  case  of  Harrison  v.  Ck>m- 
monwealth,  83  Ey.  162,  this  court  held  that 
the  statute  allowing  the  county  assessor 
"fifteen  cents  for  each  person's  list  of  tax* 
able  property"  should  be  construed  as  al- 
lowing him  16  cents  for  each  name  of  a  per- 
son returned  on  the  assessor's  book,  whether 
he  had  any  taxable  property  or  not  And 
it  reached  this  conclusion  largely  on  account 
of  the  long-continued  contemporaneous  con- 
struction of  the  statute  to  this  effect  by  the 
officers  of  the  law.  Speaking  on  that  sub- 
ject, the  court  said:  "The  very  fact  that 
persons,  and  even  courts,  are  differing  as  to 
Its  meaning,  tends  strongly  to  show  that  it 
is  at  least  of  doubtful  Import  It  is  alleged 
In  the  answer,  and  admitted  by  the  demur- 
rer to  it  that  the  state,  through  Its  county 
courts  and  its  executive  departments,  has  for 
many  years  allowed  and  paid  for  each  list, 
whether  it  embraced  property  or  not  The 
executive  branch  of  a  government  must  neces- 
sarily give  a  construction  to  the  laws  which 
It  must  execute;  and,  if  its  construction  has 
been  followed  for  years,  and  in  view  of  and 
without  interference  by  the  lawmaking  pow- 
er, then  such  contemporaneous  and  long- 
continued  construction  should  not  be  de- 
parted from  without  the  most  cogent  reasons. 
A  long-continued  practice  under  a  statute, 
under  such  circumstances,  ripens  into  an 
authoritative  construction  of  it"  In  Clark's 
Run,  etc..  Turnpike  Co.  v.  Commonwealth, 
96  Ky.  625,  29  S.  W.  360.  the  court  said:  "If 
we  were  called  on  to  construe  these  acts 
without  regard  to  the  construction  adopted 
by  all  concerned  some  SO  odd  years  ago, 
we  might  readily  agree  with  the  appellee. 
What  we  conclude  is  that  the  construction 
contended  for  by  the  appellant  Is  not  an  in- 
admissible one,  and,  in  view  of  this  contem- 
poraneous  interpretation    of    the   meaning 
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of  the  acta  and  the  long  and  continued  usage 
under  the  law  by  those  claiming  a  right 
under  it,  we  think  their  construction  the 
proper  one."  Also  see  Barbour  v.  CII7  of 
LouisTille,  83  Ky.  95,  and  Louisville  Tobacco 
Warehouse  Co.  t.  Commonwealth,  106  Ky. 
171,  48  S.  W.  1069,  57  L.  R.  A.  33. 

The  commonwealth  makes  the  point  that 
if  a  domestic  Insurance  company  is  permitted 
to  do  business  In  the  state  without  having 
to  take  out  and  pay  for  a  license  for  each 
agent  through  whom  It  does  business,  while 
a  foreign  insurance  company  doing  business 
In  the  state  is  required  to  take  out  and  pay 
five  dollars  for  a  license  to  each  agent 
through  whom  it  does  business  in  the  state, 
this  is  an  unlawful  and  unconstitutional 
discrimination.  In  this  the  commonwealth 
is  in  error,  as  has  been  repeatedly  decided 
by  the  Supreme  Court  of  the  United  States. 
In  the  case  of  Paul  ▼.  Virginia,  8  Wall.  16S, 
19  L.  Ed.  357,  the  state  of  Virginia  required 
that  all  foreign  Insurance  companies  should 
make  a  certain  deposit  of  bonds  with  the 
state,  as  a  condition  precedent  to  the  issue 
of  license  to  do  business  in  the  state,  where- 
as no  such  requirement  was  made  of  domestic 
companlea.  Paul,  an  agent  of  a  foreign 
company,  applied  for  a  license,  complying 
with  all  the  provisions  of  the  law  except 
that  as  to  the  deposit  of  bonds.  On  this 
ground  a  license  was  refused.  He  then 
proceeded  to  do  business  without  a  license, 
whereupon  he  was  Indicted,  convicted,  and 
fined  under  the  statutes.  He  appealed  to 
the  Supreme  Court  of  the  United  States,  in- 
sisting that  the  Virginia  statutes  were  in 
violation  of  section  2  of  article  4  of  the 
federal  Constitution,  which  provides  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  in  the  sever- 
al states,"  and  that  it  was  also  In  violation 
of  the  commerce  clause  of  the  Constitution, 
which  gives  Congress  the  power  to  regulate 
interstate  commerce.  The  Supreme  Court 
answered  the  first  point,  to  wit,  that  the 
statute  was  a  violation  of  the  section  provid- 
ing that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  of  the  several  states,  by  holding  that 
a  corporation,  within  the  meaning  of  this 
section  of  the  Constitution,  is  not  a  citizen ; 
and  it  answered  the  second  point,  to  wit,  that 
the  statute  was  an  attempt  to  regulate  in- 
terstate commerce,  by  holding  that  insur- 
ance is  not  commerce.  On  the  position  that 
a  corporation  is  not  a  citizen,  within  the 
meaning  of  the  section  of  the  Constitution 
referred  to,  this  case  is  approved  as  late  as 
the  case  of  Blake  v.  McClung,  172  U.  S.  239, 
19  Sup.  Ct  165,  43  L.  Ed.  432,  and  on  the  prop- 
osition that  insurance  is  not  c(»nmerce  it  is 
approved  as  late  as  New  Tork  Life  Ins.  Co. 
V.  Cravens,  178  U.  S.  401,  20  Sup.  Ct  962,  44 
L.  Ed.  1116. 

Again  it  is  contended  that  a  statute  of  this 
kind,  governing  foreign  insurance  companies 
and  making  pr'^visions  for  them  different 
from  those  made  as  to  domestic  Insurance 


companies,  is  a  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution  la 
conclusively  settled  by  the  case  of  Philadel- 
phia Fire  Association  v.  New  York,  119  U.  S. 
110,  7  Sup.  Ct.  108,  30  L.  Ed.  342,  in  whl«di 
the  appellant  In  that  case  insisted  that  after 
it  had  begun  to  do  business  in  New  York, 
and  was  recognized  as  rightfully  doing  busi- 
ness there,  the  statute  was  passed  which  was 
ai^licable  to  it  as  a  foreign  company,  but  not 
to  domestic  companies.  It  insisted,  there- 
fore, that  this  was  In  violation  of  the  four- 
teenth amendment  to  the  Constitution,  which 
forbids  any  state  from  depriving  any  person 
of  life,  liberty,  or  property,  or  denying  to  any 
person  the  equal  protection  of  the  laws.  The 
Supreme  Court  denied  this  proposition,  and 
said:  "But  we  are  unable  to  take  that  view 
of  the  case."  It  then  proceeded  to  quote  and 
approve  the  case  of  Paul  v.  Virginia,  supra, 
as  follows:  "Having  no  absolute  right  of 
recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of 
its  contracts  upon  their  assent,  it  follows,  as 
a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  Impose. 
They  may  exclude  the  foreign  corporation 
entirely,  they  may  restrict  its  business  to 
particular  localitieB,  or  they  may  exact  such 
security  for  the  peiformance  of  its  contracts 
with  their  citizens  as  in  their  judgment  would 
best  promote  the  public  interests.  The 
whole  matter  rests  in  their  discretion."  The 
court,  continuing,  said:  "The  same  rulings 
were  followed  in  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  Ed.  972,  where  It  was  said  that 
the  power  of  a  state  to  discriminate  between 
her  own  corporationB  and  those  of  other 
states  desirous  of  transacting  business  with- 
in her  Jurisdiction  being  clearly  established, 
it  t)elonged  to  the  state  to  determine  as  to  the 
nature  or  degrfee  of  discrimination,  subject 
only  to  such  limitations  on  her  sovereignty  as 
may  be  found  In  the  fundamental  law  of  the 
Union."  The  court  referred  to  several  au- 
thorities to  the  same  effect,  and  continued: 
"The  state,  having  power  to  exclude  entirely, 
has  the  power  to  change  the  conditions  of 
admission  at  any  time  for  the  future,  and  to 
Impose  as  a  condition  the  payment  of  a  new 
tax,  or  a  further  tax,  as  license  fee.  If  It 
imposes  such  license  fee  as  a  prerequisite  for 
the  future,  the  foreign  corporation,  until  it 
pays  such  license  fee,  is  not  admitted  withiu 
the  state  or  within  its  jurisdiction.  It  is 
outside  at  the  threshold  seeking  admission, 
with  consent  not  yet  given.  •  •  •  By 
going  Into  the  state  of  New  York  in  1872  it 
assented  to  such  prerequisite  of  Its  admission 
within  the  Jurisdiction  of  New  York.  It 
could  not  be  of  right  within  such  Jurisdiction 
until  it  should  receive  the  consent  of  the 
state  to  its  entrance  therein  under  the  new 
provisions,  and  such  consent  could  not  be 
given  until  the  tax,  as  a  license  fee  for  the 
future,  should  be  paid." 

For  fhese  reasons,   the  Judgment  of  the 
lower  court  is  affirmed. 
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JUSTICE  T.  W.  M.  RITTBR  LUMBEIB  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  20,  190B.) 

JIaSTEB  A.ND  SEBVAKT— InjTTBT  TO  Skbvant— 
KeQUOEKCX — QlJESTION  VOB  JUBT. 

Plaintifll  was  hauling  logs  by  linking  them 
together  by  trailing  grabs,  which  broke,  separat- 
ing one  log  from  the  balance  and  injuring  him. 
He  testified  that  he  did  not  know  bow  the 
grabs  broke,  unless  the  load  was  too  heavy.  Ha 
selected  the  loga  which  he  should  haul  on  each 
trip.  There  was  no  evidence  of  any  defects  In 
the  grabs.  Held,  as  a  matter  of  law,  that  there 
was  no  evidence  of  actionable  negligence  arising 
from  a  failure  of  the  master  to  furnish  safe  ap- 
pliances. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {{  1010-1017.] 

Appeal  fn»n  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Will  Justice  against  the  W.  If. 
Bitter  Lumber  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

York  &  York  and  Oeo.  Plnson,  for  appel- 
lant Harmon  ft  Anzler  and  Sheppherd  ft 
Goodykoontz,  for  appellee 

NUNN,  J.  The  appellant  Instltnted  tbla 
action  against  the  appellee  for  damages  for 
Injuries  received  by  Iilm  as  a  result,  as  be 
alleged,  of  negligence  of  defendant's  agents 
and  serrants  in  furnishing  him  "trailing 
grabs"  whlcb  were  made  of  cheap,  insuffi- 
cient, and  defective  material,  and  which  were 
carelessly  and  defectively  constructed,  and 
were  Insaffident  for  the  purposes  for  which 
they  were  used.  They  were  made  to  be  used 
in  trailing  (v  dragging  logs  down  the  moun- 
tain side.  The  plaintiff's  petition  contained 
the  following  as  to  the  manner  in  which  he 
received  bis  injuries:  "He  was  required 
by  the  defendant  to  take  into  the  woods  a 
team  of  horses  to  haul  out  logs  and  saw 
timber,  and  was  directed  and  required  by 
deteodant  company  to  use  in  hauling  out 
timber  what  is  called  and  commonly  Imown 
«8  trailing  grabs' ;  that  is  to  say,  this  plaln- 
liff  was  required  by  the  defendant  company 
to  hitch  to  as  many  logs  as  the  team  could 
imll,  linking  or  fastening  one  iog  to  another 
by  the  means  of  grabs,  and  upon  the  oc- 
casion of  the  injury  as  set  out  in  the  peti- 
tion he  bad  fastened  to  bis  team  eight  logs, 
trailing  after  each  other,  and  as  his  team 
and  himself  had  passed  over  an  embank- 
ment, with  one  of  the  many  trailing  logs 
over  the  said  enbankment,  the  grab  that 
fastened  the  second  log  to  the  first  log,  and 
the  one  nearest  plalntlfl  and  his  team,  broke, 
and  by  reason  thereof  the  said  logs  came 
with  such  rapidity  that  they  caught  this 
plaintiff  and  inflicted  the  injuries  OHnplain- 
ed  oC"  The  issues  were  completed,  and 
upon  the  trial  the  plaintiff  introduced  him- 
self, and  he  was  the  only  witness  who  testi- 
fied with  reference  to  the  grabs  and  as  to 
the  manner  in  which  he  received  his  injury. 
Upon  the  completion  of  the  testimony  the 
court  gave  a  peremptory  instruction  to  find 
for  the  defendant,  and  from  this  action  of 
tbe  court  appellant  bad  appealed. 


His  evidence  is  very  tmsatlsfactory.  He 
did  not  testify  as  to  any  defects  In  the 
grabs,  but  stated  that  the  one  connecting 
the  first  and  second  logs  broke  in  passing 
over  an  embankment  In  answer  to  the 
question,  "How  did  this  injury  happen?" 
he  said,  "I  was  trailing  logs  over  embank- 
ment or  a  flat  place  In  tbe  hills,  and,  when 
the  first  log  went  over,  tbe  grab  broke, 
separating  the  first  log  frcMn  the  balance, 
and  the  first  log  caught  me  between  the  log 
and  the  tree  and  smashed  my  heeL"  In 
answer  to  the  following  question  by  his 
connsel:  "Now,  how  came  the  grabs  to 
break  there  that  day?"  he  said,  "I  do  not 
know,  unless  the  load  was  too  heavy."  It 
la  not  shown  by  the  evidence  who  prepared 
the  loads  for  him.  The  Inference  from  the 
testimony  is  that  he  selected  and  fastened 
together  the  numlter  of  logs  which  he  should 
haul  on  each  trip.  It  is  trae  that  the  law 
required  the  appellee  to  furnish  him  with 
reasonably  safe  and  aufflcient  grabs  with 
which  to  perform  this  labor;  but  there  was 
no  proof  that  they  were  not  such,  and  the 
only  proof  is  that  the  appellant  overloaded 
them.  For  this  conduct  of  the  appellant, 
tbe  appellee  is  not  responsible. 

Wherefore  the  judgment  of  tbe  lower 
court  la  afBrmed.  ' 


HADDIX  et  al.  v.  FAIRCHILD  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  19(K*.) 

1,  BSTOPPKlr— AOqUIESCKNCK— TlTUB  TO  LAND 

— Adversb  Possession. 

Plaintiffs  claimed  a  certain  tract  of  land 
as  heirs  of  a  former  owner.  Defendants  claim- 
ed as  children  and  vendees  of  a  son  of  the 
former  owner,  who  in  turn  claimed  under  a 
parol  gift  from  his  father.  The  son  during  his 
lifetime  used  and  occupied  the  land  by  himself 
or  tenants  for  35  or  ^  years,  made  large  and 
valuable  sales  of  timber  tlierefrom,  and  erected 
several  houses  at  different  points  on  the  land, 
clearing  and  fencing  the  ground  surrounding 
them.  His  claim  was  made  with  knowledge  of 
the  other  heirs  of  the  formier  owner,  and  such 
heirs  practically  abandoned  their  claim  some 
20  years  before  the  commencement  of  the  action 
by  plaintiffs,  and  conceded  the  same  to  l>e  the 
property  of  the  son  by  dismissing  an  action  in- 
Btituted  by  them  to  recover  the  land,  and  by 
surcharging  tbe  accounts  of  tbe  son  as  Eis 
father's  administrator  in  respect  to  sums  al- 
lowed him  as  credits  for  taxes  paid  on  the  land 
in  controversy.  Held,  that  plaintiffs'  claim  to 
the  land  was  without  merit 

Appeal  from  Circuit  Court,  Morgan  Connty. 

"Not  to  be  officially  reported" 

Suit  by  America  Haddlz  and  others 
against  America  Falrchild  and  others.  From 
a  judgment  for  defendanto,  plaintiffs  appeal. 
Affirmed 

D.  D.  Sublett,  for  appellants.  Finley  B. 
Fogg,  8.  M.  Nlckell,  Greene  ft  Van  Winkle, 
and  W.  W.  McOuire,  tor  appellees. 

NUNN,  J.  Andrew  Wilson  died  In  the 
year  1868.  He  owned  two  tracte  of  land — 
one  in  Morgan  coimty,  on  Stick  Branch,  the 
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one  in  controversy ;  the  other  his  home  place, 
upon  yrhlch  be  died,  sltaated  In  Wolfe  county. 
HlB  son,  S.  H.  Wilson,  administered  npon  his 
estate,  and  after  some  years  be  made  a  fi- 
nal settlement  thereof  with  the  connty  conrt 
Andrew  Wilson  left  seven  children  surviving 
him.  Tbey  made  disposition  of  the  home 
tract  in  Wolfe  county,  and  this  action  was 
brought  in  the  year  1903  by  the  grandchildren 
and  the  great-grandchildren  of  Andrew  Wil- 
son for  a  division  of  the  Morgan  county  tract. 
The  plaintlfts,  the  appellants  on  this  appeal, 
claim  that  they  are  the  owners  of  slz-ser- 
enths  of  that  survey.  The  defendants  in  the 
action,  the  appellees  here,  are  tbe  children 
and  vendees  of  S.  H.  Wilson.  The  Issues 
were  completed  and  a  trial  had  in  the  lower 
court,  which  resulted  in  the  dismissal  of  ap- 
pellants' petition,  and  they  have  appealed. 

It  appears  from  the  proof  that  S.  H.  Wil- 
son claimed  this  land  by  verbal  gift  from  his 
father,  which  took  place  about  the  year  1862. 
He  claimed  that  bis  father  gave  it  to  blm  In 
consideration  of  the  fact  that  his  son,  S.  H. 
Wilson,  had  paid  some  debts  for  him,  and  tbe 
further  consideration  that  his  father  desired 
to  make  him  equal  to  bis  other  children  to 
whom  he  had  made  advancements.  Two  or 
three  witnesses  stated  that  they  bad  heard 
Andrew  Wilson,  in  his  lifetime,  state  that  be 
bad  given  it  to  his  son  for  the  considerations 
named,  and  also  that  S.  H.  Wilson  bad  taken 
possession  of  it  in  his  father's  lifetime,  and 
continued  to  hold  possession  thereof  until 
his  death,  which  occurred  a  few  years  prior 
to  tbe  institution  of  this  action.  It  is  evi- 
dent that  appellants'  ancestors  bad  abandon- 
ed all  claim  to  this  land  and  conceded  tbe 
same  to  be  the  property  of  S.  H.  Wilson  prior 
to  tbe  year  1884.  In  the  year  1883  they  in- 
stituted an  action  in  tbe  Morgan  circuit  court 
against  S.  H.  Wilson,  claiming  slz-seventhB 
of  tbe  land,  and  asking  a  division  between 
them  and  blm.  He  answered,  denying  their 
claim,  and  asserting  ownership  in  blmseU 
by  gift  from  his  father,  and  peaceable,  actual, 
open,  and  adverse  possession  of  it  by  himself 
and  tenants  from  1862  to  that  time,  a 
period  of  over  20  years.  The  issues  in  that 
action  were  completed,  S.  H.  Wilson  took  bia 
proof  by  deposition,  and  the  plaintiffs  there- 
in abandoned  and  ceased  to  prosecute  the 
action,  and  tbe  same  was  filed  away  by  order 
of  court  It  appears  that  S.  H.  Wilson,  in 
bis  settlement  with  the  county  court  of  his 
accounts  as  administrator  of  tbe  estate  of 
bis  father,  bad  taken  credit  for  taxes  paid 
by  him  on  this  Stick  Branch  land  for  8  or 
10  years  next  succeeding  his  father's  death. 
In  January,  1884,  several  of  tbe  appellants' 
ancestors  caused  a  rule  to  be  awarded  and 
served  upon  S.  H.  Wilson,  requiring  blm  to 
appear  on  the  first  day  of  tbe  next  county 
court  to  show  cause.  If  any  be  could,  why  hia 
former  settlements  of  bis  fiducial  accounts 
as  such  administrator  should  not  be  sur- 
charged of  tbe  sums  allowed  blm  as  credits 
for  taxes  having  been  paid  on  the  Stick 
Branch  land   as  tbe  property  of   decedent; 


Andrew  Wilson.  It  also  appears  that  S.  H. 
Wilson  responded  to  the  rule,  and  his  settle- 
ments were  surcharged,  tbe  taxes  paid  on  tbe 
land  in  controversy  were  deducted  from  bis 
credits,  and  be  accounted  for  that  amoxmt 
to  the  heirs.  This  is  positive  proof  tbat  tbey 
then  conceded  tbat  this  land  belonged  to  S. 
H.  Wilson,  and  not  to  the  heirs  of  Andrew 
Wilson. 

Appellants  claim  tbat  appellees  failed  to 
prove  continuous  actual  possession  by  their 
father  and  themselves  for  the  statutory  pe- 
riod. The  proof  is  not  very  definite  upon  tbls 
point,  but  it  does  show  tbat  S.  H.  Wilson, 
while  be  lived,  by  himself  and  tenants,  used 
and  occupied  the  land  for  S5  or  40  years,  and 
at  times  made  large  and  valuable  sales  of 
timber  from  it,  and  erected  sevo'al  houses 
on  it  at  different  points,  and  cleared  and 
fenced  tbe  land  surrounding  them.  All  tbls 
time  he  was  claiming  the  land  with  tb* 
knowledge  of  his  brotbers  and  sisters,  wbo 
were  living  near  by.  This  proof,  coupled 
with  tbe  evidences  of  abandonment  of  this 
land  by  appellants,  convinces  us  tbat  tbe 
claim  of  appellants  to  this  land  is  without 
merit 

Wherefore  tbe  Judgment  is  affirmed. 


ESTILL'S  TRUSTEE  v.  ITRANCIS  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  18, 1905.) 

1.  Estoppel  —  Equitable  Estoppel  —  Iiicx>ir* 
siBTEiTT  Claims. 

A  debtor  executed  a  deed  of  assignment  for 
the  benefit  of  his  creditors,  and  in  conaidera- 
tion  of  the  relinquishment  of  dower  by  hia  wife 
executed  a  settlement  deed,  giving  his  wife  a  life 
estate,  and  reserving  a  joint  life  estate  in  him- 
self, with  remainder  to  his  three  ctiildren,  in  a 
certain  tract  of  land.  Among  the  liabilltiea  of 
the  joint  estate  was  a  claim  of  the  husband  of 
one  of  the  debtor's  daughters,  which  was  com- 
promised by  tbe  execution  of  a  note  to  the 
daugtiter.  "rhe  assignee  brought  a  settlement 
suit  making  due  advertisement  requiring  credit- 
ors to  present  claims,  and  final  settlement  waa 
had  and  the  assignee  discharged  without  the 
daughter  having  presented  her  claim  on  the  note. 
After  the  death  of  both  the  life  tenants  in  the 
settlement  deed,  the  three  children  went  into 
possession  of  the  land  under  the  deed.  BeU, 
that  tbe  daughter,  having  accepted  the  benefits 
of  the  settlement  deed,  which  contemplated  a 
complete  discharge  from  liability  of  the  estate 
of  the  debtor  from  the  claims  of  creditors,  could 
not  contest  the  validity  of  the  deed  and  assert 
her  claim  against  the  interest  of  the  debtor's 
other  children  in  the  land  covered  thereby. 

[Ed.  Note. — For  cases  In  point  see  vol.   19, 
Cent  Dig.  Estoppel,  H  260-263.] 

2.  Tenawct  nr  Common  —  MirriTAL  Liabuj- 
TIES  op  Co-Tenakts— Expkrbks  of  Coidioi* 

IiTnOATIOH. 

Under  Ky.  St  1903,  {  489,  providing  that 
in  actions  for  the  settlement  of  an  estate,  or  for 
the  recovery  of  property  held  as  tenants  in  com- 
mon, if  it  shall  be  made  to  appear  that  one  or 
more  of  the  parties  in  Interest  have  prosecuted 
the  action  for  the  benefit  of  others  interested 
with  themselves,  and  have  been  at  trouble  and 
expense  in  conducting  the  same,  the  court  shall 
allow  such  persons  reasonable  compensation,  to 
be  paid  out  of  the  funds  recovered,  the  propo'ty 
of  a  tenant  in  common,  who  allowed  hia  co-ten 
ants  to  take  the  hazards  and  labor  of  common 


Kyj 


ESTILL'S  TRUSTBB  ▼.  FBAXCia 


173 


litigadon  and  accepted  the  reaalts  of  sttch  Uti- 
gatiao,  was  liable  for  his  share  of  the  expense 
of  the  liti^tion,  although  he  did  not  want  the 
Bait  brought  or  prosecuted,  or  was  Inactire 
pending  ita  courasb 

[Ed.  Note. — ^For  cases  In  jiwint,  see  vd.  48, 
Cent.  Dig.  Tenancy  in  Common.  {{  97,  106.] 

Appeal  from  Clrcnlt  Conrt,  Madison  Coantj. 

"Not  to  be  officially  reported." 

Separate  actions  by  Iiaara  Francis  against 
Wallace  E:8tlll's  tmstee,  and  by  Jonathan  T. 
EstiU'8  trustee  against  certain  others.  In 
which  latto'  salt  Laura  Francis  and  an- 
other Intervened,  making  Wallace  W.  Bstill 
a  defendant.  From  separate  Jndgments  for 
said  Francis,  said  Estill's  trustee  appeals. 
Judgment  In  first  suit  reversed,  and  In 
second  suit  affirmed. 

Geo.  O.  Webb  and  B.  W.  Miller,  for  ap- 
pellant.   Grant  E.  Lilly,  for  appellees. 

O'RBAB,  J.  There  are  two  Judgments  ap- 
pealed from  In  this  case.  They  deal  with 
oitlrely  separate  matters.  The  first  ad- 
judged that  appellee  Lanra  Francis  recover 
of  Wallace  W.  Estill's  trustee,  appellant, 
and  liavtnia  Cunningham,  each  one-third  of 
the  balance  of  a  $1,000  debt  and  interest 
which  Mrs.  Francis  held  against  the  estate 
of  Jonathan  T.  Estill.  In  1S87  Jonathan  T. 
Estill,  being  largely  in  debt,  executed  a  deed 
of  assignment  for  the  benefit  of  creditors  gen- 
erally to  Hon.  A.  R.  Bumam,  who  accepted 
the  trust  and  executed  it  The  wife  of  Jona- 
than T.  Estill  having  failed  to  Join  in  the 
deed  of  assignment,  and  refusing  to  Join  in 
the  conveyances  of  his  real  estate  without 
an  adequate  settlement  in  lieu  of  her  poten- 
tial dower.  It  was  finally  agreed  between 
Jonathan  T.  Estill  and  his  wife  that  In  con- 
sideration of  her  relinquishment  of  dower  in 
certain  conveyances  of  land  and  lots  sold 
and  to  be  sold  by  the  assignee,  whereby 
enough  would  be  realized  to  satisfy  all  the 
debts  owing  by  Jonathan  T.  Estill,  be  would 
convey  to  her  for  life,  reserving  to  himself 
a  Joint  life  estate  tb««ln,  the  balance  of  his 
land,  containing  about  218  acres,  situated  In 
Madison  county.  The  survivor  of  the  life 
tenants  was  to  take  the  whole  Income  for 
the  remainder  of  his  or  her  life,  and  then  the 
redlaindor  estate  was  to  go  to  their  three 
<dilldren — appellant,  Wallace  W.  Estill,  and 
appellees,  Lanra  Francis  and  Laylnla  Cun- 
ningham—or  to  such  of  them  as  might  then 
t>e  alive.  The  object  of  this  settlement  was 
to  facilitate  the  settlement  of  Jonathan  T. 
Estill's  assigned  estate,  and  to  save  as  much 
of  It  as  might  be  possible  to  his  immediate 
family.  The  agreonent  was  reduced  to  writ- 
ten form  as  a  settlement  deed,  and  was  lodged 
for  record  by  Jonathan  T.  Estill,  though  it 
was  afterward  withdrawn  by  him  without 
the  consent  or  Imowledge  of  any  of  the  gran- 
tees. By  it  the  main  object  of  its  execution 
waa  accomplished.  Estill's  'creditors  were 
speedily  satisfied,  and  the  assignee  was  dls- 
<Uiarged.    Amoog    the    Habillties    asserted 


against  Jonathan  T.  BstiU,  when  he  assign- 
ed to  Judge  Bumam,  was  a  claim  of  appel- 
lee Laura  Francis'  husband  for  a  sum  over 
$6,000.  Estill  denied  its  correctness— Indeed, 
denied  his  liability  on  it— whereupon  Francis 
sued  him  in  the  Madison  circuit  court  Es- 
till filed  a  set-ofC  of  some  $5,000.  At  thU 
stage,  and  before  the  final  settlement  by  the 
assignee,  Estlil  and  his  son-in-law,  Francis, 
compromised  their  lawsuit  by  EstHl's  exe- 
cuting his  note  to  appellee  Lanra  Francis  for 
$1,000^  the  debt  above  mentioned.  In  the 
salt  by  the  assignee  of  Estill  to  settle  the 
assigned  estate,  advertisement  was  duly  made 
under  the  order  of  the  conrt  requiring  all 
creditors  to  present  their  claims  by  a  certain 
date  or  be  barred.  Mrs.  Francis  did  not  pre- 
sent hor  claim.  Whereupon  the  final  settle- 
ment was  had,  as  above  outlined,  and  the 
assignee  was  discharged.  Jonathan  T.  Estlil 
and  his  wife  took  possession  of  the  218-acre 
tract  of  land,  and  lived  upon  it  till  Mrs.  Es- 
till died.  The  three  remaindermen  have, 
since  the  death  of  Jonathan  Estill,  come  in 
possession  of  it  under  the  settlement  deed 
above  referred  to.  Wallace  Estlil  having 
become  a  bankrupt,  this  controversy  between 
his  trustee  and  Mrs.  Francis  arises  out  of 
her  attempt  to  subject  to  the  payment  of  the 
balance  of  the  aforesaid  $1,000  his  interest 
in  the  218  acres.  She  asserts  that  her  debt 
was  a  liability  In  existence  when  the  deed  of 
assignment  was  made  to  Judge  Burnam;  that 
by  virtue  of  .that  deed  a  trust  was  created,  in 
which  her  debt  became  a  lien  upon  the  as- 
signed estate;  that  the  subsequent  agreement 
and  conveyance  between  Jonathan  T.  Estill 
and  his  wife  was  Invalid,  In  so  far  as  it 
attempted  to  affect  her  claim;  and  that,  as 
the  218  acres  was  a  part  of  the  assets  con- 
veyed by  the  deed  to  Bumam,  assignee,  she 
has  a  lien  upon  It  to  secure  her  debt. 

Without  setting  out  here  further  details  of 
the  troubles  of  this  family,  not  deemed  rele- 
vant to  the  question  now  in  hand,  and  with- 
out determining  whether  there  was  a  collat- 
eral agreement  between  EJstill  and  his 
daughter  that  this  debt  was  not  to  be  asserted 
in  any  event  against  this  land  (nor  do  we 
determine  whether  such  an  agreement  could 
have  been  shown  in  this  case),  we  deem  it  ^ 
enough  to  decide  that,  in  view  of  the  state  of 
the  record  presented,  Mrs.  Francis  will  not 
in  equity  be  allowed  to  take  under  the  set- 
tlement deed,  and  at  the  same  time  assert 
a  claim  hostile  to  it.  That  instrument  con- 
templated a  full  and  complete  discharge  from 
liability  of  the  remainder  of  the  estate  of 
Jonathan  T.  Estlil  from  claims  of  creditors. 
Such  was  the  purpose  undoubtedly  to  Mrs. 
Estill.  The  remnant  of  the  estate  preserved 
to  them  undoubtedly  represented  to  a  con- 
siderable extent  her  dower  interest.  She 
had  a  right  to  settle  it  in  accordance  with 
her  own  \ylsbe8.  While  the  deed  would  have 
been  Ineffectual  as  to  creditors  not  assenting 
to  the  arrangement,  as  between  Its  other 
beneficiaries  and  theQOi|i||^^who  was  also  a 
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creditor,  It  would  be  Inequitable  to  allow 
such  one  to  now  assert  against  the  other  a 
claim  that  was  Intended  and  treated  by  all 
the  parties  at  the  time  as  settled  by  It.  This 
view  of  the  concurrent  understanding  of  the 
contracting  parties  is  borne  out  by  the  subse- 
quent conduct  of  Mrs.  Francis.  In  addition 
to  her  failure  to  present  the  claim  against  the 
assignee  before  his  final  discharge,  it  was 
shown  tbat  Jonathan  T.  Estill  afterward 
made  her  payments  on  It  from  time  to  time. 
He  also  failed  again,  and  made  another  deed 
of  assignment,  when  Mrs.  Francis  presented 
the  claim  against  his  estate  (mainly  bis  life 
estate  above  created)  and  received  her  pro 
rata  of  the  assigned  assets.  She  did  not  pre- 
sent the  claim,  or  In  any  wise  assert  It 
against  this  land,  tlll^fter  Jonathan  T. 
Estill's  death,  many  years  later.  The  Judg- 
ment of  April  29,  1904,  adjudging  that  appel- 
lee Laura  Francis  was  entitled  to  recover  of 
Wallace  Estill's  estate  one-third  of  the  bal- 
ance of  this  $1,000  debt,  in  oar  opinion  was 
erroneous,  and  Is  therefore  reversed. 

The  otber  Judgment  appealed  from  was 
rendered  on  the  same  day.  It  grew  out  of 
these  circumstances:  After  Jonathan  T.  EstiU 
had  executed  to  his  wife  and  three  children 
the  deed  above  discussed,  he  withdrew  it 
from  the  clerk's  oflice,  as  stated.  Some  years 
later,  having  become  again  Involved  heavily 
in  debt,  he  made  another  deed  of  assignment 
for  the  benefit  of  his  creditors  generally  to 
Thomas  J.  Smith,  trustee.  Among  the  assets 
purporting  to  be  embraced  by  this  last-named 
deed,  and  undertaken  to  be  administered  and 
disposed  of  to  his  creditors,  was  this  218  acres 
of  land  above  mentioned.  In  the  suit  brought 
by  the  trustee  to  sell  it,  Laura  Francis  and 
Lavlnia  Cunningham  intervened  by  petition, 
making  Wallace  W.  Estill  a  defendant,  set- 
ting out  the  deed  and  their  claim  under  it 
They  sought  to  have  It  set  up  (It  had  never 
been  recorded)  and  the  rights  of  the  three  re- 
maindermen declared  and  preserved  to  them. 
The  litigation  over  this  proposition  was  pro- 
tracted. As  a  result.  It  was  finally  adjudged 
tbat  the  remaindermen  took  tbelr  interests 
under  the  deed,  which  were  not  subject  to 
Jonathan  T.  EstUl's  debta  In  this  litigation 
appellees  Francis  and  Cunningham  incurred 
counsel  fees,  costs,  and  other  expenses  to  the 
amount  of  $2,186.64.  They  assert  one-third 
of  this  sum  as  a  claim  against  and  lien  upon 
Wallace  W.  EsttU's  share  of  the  land.  The 
court  sustained  their  claim,  adjudging  them 
$762.21.  This  was  done  under  section  489, 
Ky.  St  1903,  which  reads  as  follows:  "In 
actions  for  Qie  settlement  of  estate,  or  for 
the  recovery  of  money  or  property  held  in 
joint  tenancy,  coparcenary,  or  as  tenants  in 
common,  if  it  shall  be  made  to  appear  that 
one  or  more  of  the  legatees,  devisees,  dlstrit)- 
utees,  or  parties  In  Interest  have  prosecuted 
for  the  benefit  of  others  Interested  with 
themselves,  and  have  been  at  trouble  and  ex- 
pense in  conducting  the  same.  It  shall  be  the 
dnty  of  the  court  to  allow  such  person  or 
persons   reasonable   compensation   for   such 


trouble,  and  for  necessary  expenses,  in  ad- 
dition to  the  fees  and  costs;  said  allowance 
to  be  paid  out  of  the  funds  recovered  before 
distribution,  the  persons  Interested  having 
notice  of  the  application  for  such  allowance." 

Appellant's  contentlou  Is  that  as  Wallace 
Estill  was  an  unwilling  party — Indeed,  was 
treated  In  one  view  of  the  case  as  a  hostile 
party  in  interest  to  appellees — they  ought 
not  to  be  allowed  to  involve  him  In  the  ex- 
penses of  a  litigation  brought  without  bis 
consent  or  wish.  Had  he  appeared  by  Inde- 
pendent counsel  and  conducted  his  own  case, 
it  Is  undeniably  true  that  his  co-tenants 
could  not  by  their  precipitancy  forestall  his 
right  to  manage  his  own  case.  Including  the 
selection  of  his  own  counsel;  nor  was  it  con- 
templated by  the  section  that,  where  sucb 
one  was  represented  by  his  own  counsel,  be 
should  in  addition  have  to  share  the  counsel 
fees  and  other  expenses  of  the  others  who 
had  first  t)egun  the  suit  But  where  one 
joint  tenant  refrains  from  suing  or  joining 
in  a  necessary  suit  to  recover  the  Joint  prop- 
erty, and  allows  his  co-tenants  to  take  the 
hazards  and  labor  of  the  common  litigation, 
be  ought  to  bear  a  share  of  the  common 
burden.  The  mere  fact  that  he  did  not  want 
the  suit  brought  or  prosecuted,  or  was  inac- 
tive pending  its  course,  will  not  relieve  his 
share  of  the  property  from  its  proportion  of 
the  common  burden,  where  he  subsequently 
accepts  the  results  of  the  litigation.  He 
thereby  ratified  all  that  had  been  done  in  hia 
behalf,  as  If  he  had  In  the  beginning  express- 
ly authorized  It  We  conclude  that  the  judg- 
ment last  discussed'  was  correct,  and  It  is 
therefore  affirmed. 

The  cause  is  remanded  for  Judgment  in 
conformity  herewith.  The  costs  In  this  court 
will  be  divided  between  appellant  and 
appellees. 


JONES  V.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentncky.    Oct  18,  1905.t 
Abduction — Detention  fob  Purpose  of  Cak- 

ITAL  InTEBCOUBSB — EVIDENOE. 

Evidence  on  a  prosecution,  under  Ky.  St. 
1903,  i  1158,  for  detaining  a  woman  against  her 
will  with  intent  to  have  carnal  knowledae  of 
her,  that  as  she  was  driving  on  a  highway  de- 
fendant got  on  his  horse  and  came  facing  her, 
that  be  pulled  Into  the  middle  of  the  road  and 
she  pnlled  off  to  the  side,  that  as  she  pulled  off 
he  pulled  towards  her,  that  she  kept  pulling  off 
till  she  got  clear  off  the  road  and  he  still  press- 
ed towards  her.  and  that  when  she  got  in  front 
of  him  and  ran  her  horse  he  wheeled  and  gallop- 
ed after  her  till  she  came  in  sight  of  her  home, 
warrants  a  conviction,  though  he  did  not  touch 
her  or  attempt  to  toncfa  her  or  her  horse. 

Appeal  from  Circuit  Court  Woodford 
County. 

"To   be   officially   r^orted." 

Charles  Bronson  Jones  appeals  from  a 
conviction.    Affirmed. 

H.  A.  Scboberth  and  Wallace  &  Harris, 
for  appellant  N.  B.  Hays  and  C.  H.  Mor- 
ris, for  the  Commonwealtb. 
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HOBSON,  C  J.  Appellant,  JoneB,  was 
indicted  In  the  Woodford  cirenit  court  for 
the  offense  of  unlawfully  detaining  Miss 
LDcy  Fogg  against  her  will  with  Intent  to 
hare  carnal  knowledge  of  her.  He  was  found 
?uilty  and  his  punishment  fixed  at  seven 
years'  confinement  In  the  penitentiary.  The 
chief  question  made  on  the  appeal  is  that 
the  evidence  does  not  warrant  a  conviction. 

Miss  Fogg  lives  with  her  father  about  a 
quarter    of   a   mile   from   Duckers    Station, 

00  the  pike  which  leads  from  the  Frank- 
fort ft  Versailles  pike  to  Duckers  Station 
and  about  a  mile  from  the  Frankfort  & 
Versailles  pike.  The  pike  leading  from  the 
Frankfort  &  Versailles  pike  to  Duckers  Sta- 
tion Is  a  rather  hilly  road,  has  trees  on 
Iwth  sides,  few  houses,  and  is  rather  a 
lonely  road.  Miss  Fogg  on  the  day  In 
question  left  her  father's  house  on  horse- 
back about  2  or  8  o'clock  In  the  afternoon, 
and  went  riding  with  a  friend  who  lived 
OD  the  Frankfort  &  Versailles  pike  near  the 
point  where  the  Duckers  Station  pike  turns 
off.  When  they  came  back  from  their  ride 
and  were  on  the  Frankfort  8c  Versailles 
pike,  the  defendant  and  another  negro  man 
came  along  the  pike  from  the  direction  of 
Frankfort  and  turned  up  the  Duckers  Sta- 
tion pike.  Miss  Fogg  waited  a  few  minutes, 
and  then,  leaving  her  friend,  started  home 
up  the  Duckers  Station  pike  alone  on  horse- 
badk.  What  occurred  Is  thus  told  in  her 
own  words:  "A.  Just  as  I  got  to  the  top 
of  the  hill,  I  looked  up  and  saw  a  man 
get  off  from  behind  some  trees.  I  couldn't 
tell   whether   he   was   white   or   black,   and 

1  rode  on ;  and  when  I  got  there  I  expected 
to  see  the  man,  but  didn't  see  him,  and  I 
looked  np  the  road  and  saw  him  under  the 
tree,  and  he  was  off  of  his  horse ;  and  when 
I  got  nearly  to  him,  be  got  on  bis  horse 
snd  came  facing  me,  and  he  pulled  Into  the 
middle  of  the  road  and  I  pulled  off  onto 
the  side;  and  as  I  pulled  off,  he  pulled 
towards  me,  and  I  kept  pulling  off  until 
I  got  clear  off  of  the  road,  and  he  still 
pressed  towards  me:  I  was  riding  slow, 
because  I  was  afraid  to  go  fast,  for  fear 
he  would  get  In  front  of  me  and  stop  me, 
and  when  I  got  even  to  him  he  said  some- 
thing I  didn't  understand,  and  when  I  got 
in  front  of  him  he  wheeled  his  horse.  Q. 
What  sort  of  horse  was  he  riding?  A. 
A  bay  horse,  with  a  bald  face  and  several 
white  feet  Q.  When  he  said  something  to 
yon,  what  did  yon  do?  A.  I  hit  my  horse 
and  started,  and  he  wheeled  and  followed 
me  Q.  How  did  yon  go  when  you  started? 
A  I  started  In  a  lope,  and  as  he  was  gain- 
ing time  on  me  I  started  my  horse,  and 
be  ran  with  me  and  nearly  threw  me  once. 
Q.  How  did  he  come — slow  or  fast?  A.  He 
was  gaining  time  on  me  all  the  time,  coming 
fast  Q.  What  did  you  do?  A.  I  screamed. 
*  *  *  Q.  How  far  did  he  follow  you  as 
your  hone  ran  with  you?  A.  About  150 
yards.    It  was  In  sight  of  our  bouse;    Xou 


could  see  the  house  when  be  tamed  and 
left  Q.  C!ouId  your  house  be  seen  at  tbe 
point  he  said  what  he  did  to  you?  A. 
No.  Q.  Did  he  turn  when  be  got  to  where 
you  could  be  seen  from  your  house?  A. 
Tes.  Q.  What  direction  did  he  take  when 
he  ceased  to  follow  you?  A.  He  went  to- 
wards the  Frankfort  ft  Versailles  pike.  Q. 
The  same  way  you  had  come?  A.  Yes." 
On  cross-examination  she  also  said  this: 
"Q.  How  close  did  he  get  to  you?  A.  Right 
by  the  side  of  me.  Q.  Close  enough  to  have 
touched  yon?  A.  Yes.  Q.  He  did  not  touch 
you?  A.  He  did  not.  Q.  He  did  not  at- 
tempt to  touch  you?  A.  No.  Q.  He  was 
close  enough  to  have  caught  hold  of  you? 
A.  Yes.  Q.  Was  that  when  you  were  riding 
fast?  A.  No,  I  wasn't  riding  fast  then.  Q. 
Did  be  jtist  ride  up  to  the  side  of  you? 
A.  He  kept  pressing  me  off  of  tbe  road  all 
the  time,  riding  towards  me  all  the  time. 
Q.  Did  he  touch  your  horse?  A.  No.  Q. 
He  didn't  get  in  front  of  you  at  all?  A. 
No.  Q.  He  did  not  touch  you,  or  attempt 
to  touch  you,  and  was  close  enough  to  have 
caught  hold  of  you  or  to  have  seized  you, 
if  he  had  desired.  This  is  true.  Is  it  not> 
A.  He  was  riding,  pressing  me  off  of  the 
road.  Q.  Tbe  question  Is,  be  did  not  touch 
you,  he  did  not  attempt  to  touch  you,  he 
was  near  enough  to  have  touched  you  if' 
he  had  tried.  Is  not  that  true?  A.  Yes; 
I  suppose  it  is.  Q.  He  did  not  get  in  front 
of  your  horse,  did  be?  A.  No.  Q.  He  did. 
not  touch  your  horse?  A.  No;  but  I  had 
to  go  slow  because  I  was  afraid  to  go 
fast  for  fear  he  would  pull  right  In  front 
of  my  horse.  Q.  He  did  not  stop  your  horse, 
and  did  not  slad^en  the  speed  of  your  horse?- 
A.  Yes,  sir ;  because  I  was  afraid  he  would 
pull  In  front  of  my  horse.  Q.  He  did  not 
try  to?  A.  He  kept  pushing  me  off  of  the- 
road.  Q.  He  did  not  get  in  front  of  your 
horse,  and  did  not  try  to  get  In  front'  of 
your  horse,  did  he?  (Objected  to  by  plain- 
tiff; objection  overruled,  to  which  it  ex- 
cepted.) A.  He  kept  pushing  over  as  if 
he  would  Just  as  soon  get  in  front  of  It 
as  not.  Q.  I  don't  think  you  answered  the- 
question.  I  dont  want  to  worry  you."  (Ob- 
jected to  by  plaintiff.  Objection  overruled, 
to  which  it  excepted.)  He  did  not  get  Ul 
front  of  your  horse,  he  did  mot  try  to  get 
in  front  of  your  horse,  did  he,  Miss  Fogg? 
A.  He  did  not  get  in  front  of  my  horse. 
Q.  You  were  riding  slow?  A.  Yes.  Q.  If  he 
had  attempted  to  have  gotten  in  front  of  the 
horse,  couldn't  be  have  done  it?  A.  I  sup- 
pose be  could."  The  e'vidence  of  Miss  Fogg 
is  confirmed  by  several  other  witnesses,  who 
saw  the  defendant  on  the  Frankfort  ft  Ver- 
sailles pike  that  evening  riding  the  bald- 
faced  horse  -with  white  hind  feet.  While 
he  denies  leaving  the  Frankfort  pike,  her 
testimony  Is  sustained  by  ber  friend  who- 
was  with  her  and  by  other  circumstances. 
He  testified  that  he  had  been  drinking  whis- 
ky and  it  may  be  that  he  does  not  remember 
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very  clearly  what  he  did.  Still  the  great 
weight  of  the  evidence  anstaliia  the  verdict 
of  the  jnry  as  to  the  Identity  of  the  offends. 
So  the  case  comes  simply  to  this:  Do 
the  facts  above  stated  constltnte  detaining 
a  woman  against  her  will  for  the  purpose 
of  having  carnal  knowledge  of  her,  or  are 
they  sufficient  to  go  to  tb«  Jury  on  that  ques- 
tion? The  statute  is  in  these  words: 
"Whoever  shall  unlawfully  taice  or  detain 
any  woman  against  her  will,  with  Intent  to 
marry  such  woman,  or  have  her  married  to 
another,  or  with  Intent  to  have  carnal  knowl- 
edge of  her  himself,  or  that  another  shall 
have  such  knowledge,  shall  be  confined  in 
the  penitentiary  not  leas  than  two  nor  more 
than  seven  years."  Ky.  St  1903,  (  1168. 
The  evidence  of  Miss  Fogg  is  to  the  effect 
that  the  defendant  got  on  his  horse  and 
came  facing  her,  that  he  pulled  into  the 
middle  of  the  road  and  she  pulled  off  to 
the  side,  as  she  pulled  off  he  pulled  towards 
her,  she  kept  pulling  off  until  she  got  clear 
off  the  road,  and  he  still  pressed  towards 
her.  When  she  got  in  front  of  him,  be 
wheeled  his  horse  and  followed  her.  He  did 
not  touch  her,  or  attempt  to  touch  her  or 
her  horse.  He  simply  pressed  her  off  the 
road.  It  is  not  necessary  that  the  defend- 
ant should  take  physical  hold  of  the  woman 
In  order  to  constitute  a  detention.  If  she 
Is  detained  by  him  for  the  purpose  of  hav- 
ing carnal  knowledge  of  her,  he  is  guilty, 
although  the  detention  is  slight  in  point  of 
time  and  no  physical  force  Is  actually  used. 
Under  the  facts  stated  the  woman  was  not 
only  detained  on  the  highway,  but  was 
forced  off  the  highway,  and  when  she  suc- 
ceeded in  getting  past  the  defendant  he 
wheeled  his  horse  and  followed  her  at  a 
rapid  gait  If  he  had  merely  ridden  In  front 
of  her  and  had  not  followed  her,  there  would 
be  more  force  in  the  position  that  there  is 
no  evidence  to  show  that  he  detained  her 
with  Intent  to  have  carnal  knowledge  of 
her.  But  when  he  galloped  after  her,  and 
she  had  to  run  her  horse  to  get  away  from 
him,  and  he  followed  her  until  she  came  In 
sight  of  her  home,  we  cannot  say  that  there 
was  no  evidence  to  go  to  the  Jury  on  this 
question. 

The  case  is  unlike  Riley  v.  Commonwealth, 
55  S.  W.  547,  21  Ky.  Law  Rep.  1442.  In  that 
case  the  defendant  was  riding  along  the 
county  road,  and  the  woman  was  walking 
along  the  railroad,  which  ran  near  by.  He 
asked  her  some  questions,  and  she  ran  away 
from  him;  but  he  did  not  in  any  manner 
obstruct  her  in  her  course  along  the  railroad, 
or  in  any  way  in  fact  detain  her.  In  Riley 
V.  Commonwealth,  65  S.  W.  547,  21  Ky.  Law 
Rep.  1443,  the  woman  was  on  one  side  of  a 
railroad  cut  and  the  man  on  another.  Both 
continued  on  their  way,  he  being  on  horse- 
back and  she  on  foot,  and,  as  in  the  other 
case,  there  was  no  actual  detention. 

The  commonwealth  attorney,  wrongfully, 


in  the  presence  of  the  Jury,  asked  the  wit- 
ness James  Hackney  a  question  which  wat 
improper.  The  court  sustained  the  defend- 
ant's objection  to  the  question,  and  he  wu 
not  asked  to  do  anything  more.  The  Im- 
proper asking  of  this  question  Is  not^  tlier«- 
fore,  ground  for  reversal. 
Judgment  affirmed. 


SMOOT  et  al.  v.  WAINSCOTT. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1905.) 

1.    PtXADEXQ ^DeMUSBEB MOTION     TO      MaKI 

Specific. 

The  objection  to  the  suflSciency  of  the  peti- 
tion in  a  suit  to  restrain  an  interference  with  a 
road,  which  does  not  give  a  description  of  the 
land  over  which  the  road  is  claimed  and  does 
not  snfficiently  descrilM  the  road,  cannot  Iw 
raised  by  demurrer,  bnt  only  by  motion  to  make 
the  petition  more  specific,  where  the  exact  loca- 
tion of  what  was  claimed  was  well  understood, 
BO  that  defendant  was  not  misled. 

[Bd.  Note. — For  cases  in  point  see  vol.  39; 
Cent  Dig.  Pleading,  |§  409.  1174] 

2.  Eabebikut — Advsbsk   Use — OBSTBucrnon— 

PETITIOH— SCTFICIENCT. 

A  petition  in  an  action  to  restrain  an  in- 
terference with  a  road,  which  alibied  that  by 
long  usage  plaintiff  was  entitled  to  the  free  use 
of  the  road,  that  the  road  had  never  been  estat)- 
iished  by  order  of  oonrt  bnt  had  been  used, 
claimed,  and  enjoyed  by  her  and  the  general 
public  as  a  right  adversely  to  all  the  world 
for  from  80  to  60  years,  and  that  the  road  was 
the  only  outlet  from  her  home  to  the  public 
highway,  sufficiently  disclosed  an  adverse  use 
of  the  road  for  from  30  to  60  years,  and  that 
the  use  gave  plaintiff  an  outlet  to  the  highway. 
[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Easements,  $  141.] 

3.  Same. 

A  petition  in  an  action  to  prevent  the  oi>- 
struction  of  a  road  claimed  by  a  prescriptive 
right  which  contains  a  general  alle{ga.tion  ot 
an  adverse  holding  and  use  by  plaintiff  and 
his  predecessors  in  title  for  the  prescriptive 
period  la  sufficiently  definite  as  to  the  extent 
of  the^  right  acquired,  which  is  measured  by  the 
extent  of  the  use  during  the  prescriptive  period. 
[Ed.  Note. — For  cases  in  point  see  vol.  IT. 
Cent  Dig.  Easements,  i  141.] 

4.  Affeaii — Habmu:88  Ebbob. 

Where,  in  a  suit  to  compel  defendant  ti 
open  a  road  claimed  by  plaifatiff  and  to  restraii 
him  from  interfering  with  plaintiff's  faton 
use  thereof,  plaintiff  took  proof,  wit^hont  oh 
jection,  on  the  question  of  damages,  tboa^l 
the  petition  did  not  pray  for  damages,  and  de 
fendant  gave  evidence  on  the  point  error  ii 
awarding  damages  for  $15  will  not  justify  th 
reversal  of  the  judgment 
6.  Eabemiott — Pebmissive    Use — Bttsdks    q 

Peoof. 

Where  a  road  has  been  used  over  30  yean 
the  presumption  of  a  grant  arises,  and  the  bui 
den  shifts  to  the  party  denying  the  right  I 
prove  that  the  use  was  permissive. 

[Ed.  Note. — For  cases  in  point  see  vol.  1' 
Cent  Dig.  Easements,  i  89.] 

Appeal  from  Circuit  Court,  Owen    Count 

"Not  to  be  officially  reported." 

Action  by  Jennie  Wainscott  against  J.  t 
Smoot  and  another.  From  a  judgment  t* 
plaintiff,    defendants    appeal.    Affirmed. 

H.  O.  Botts  and  J.  W.  Cammadc,  for  a 
pellanta    Strotber  &  Qb^^^  J^lfUPpellee. 

Digitized  by  VjOOQ  IC 


Ky.) 


SMOOT  T.  WAINSCOTT. 


177 


HOBSON,  C.  J.  Appellee,  Jennie  Wain- 
tcott,  filed  this  action,  alleging  In  her  petition 
that  by  long  usage  and  lapse  of  time  she  was 
the  owner  and  entitled  to  the  free,  absolute, 
and  undisturbed  use  of  a  certain  road  or 
passway  in  Owen  county,  Ejr.,  leading  from 
the  Pleasant  Home  ft  Clay  Lick  turnpike  to 
her  lands ;  that  the  road  was  never  establish- 
ed by  any  order  of  court,  but  had  been  used, 
claimed,  and  enjoyed  by  ber  and  the  general 
public  as  a  right  adversely  to  all  the  world 
for  a  period  of  from  80  to  60  years;  that 
about  three  weeks  before  the  filing  of  the  suit 
the  appellants,  J.  G.  Smoot  and  W.  K.  Smoot, 
who  wer«  made  defendants  to  the  action,  had 
withont  right  obstructed  the  passway  and 
dosed  it,  bnt  that  before  that  time  tbe  long 
use,  claim,  and  enjoyment  of  the  passway 
had  ripened  into  a  grant ;  that  the  road  was 
the  only  outlet  from  her  home  to  the  public 
highway;  and  that  unless  prevented  by  the 
court  the  defendants  would  permanently  de- 
prive h«r  of  the  use  of  the  road,  to  her  great 
and  irreparable  Injury  and  damage.  She 
prayed  judgment  requiring  them  to  open  the 
road  and  restraining  them  from  Interfering 
with  her  further  use  of  It,  and  for  her  costs 
and  all  proper  relief.  The  defendants  demur- 
red to  the  petition.  Their  demurrer  was 
overruled.  They  then  filed  an  answer,  tn 
which  they  controverted  all  the  all^atlons 
of  the  petition.  Proof  was  taken,  and,  the 
case  I>eing  submitted,  the  court  entered  a 
judgment  to  the  effect  that  the  passway  in 
controversy  had  been  used  and  traveled  by 
appellee  and  those  under  whom  she  claims 
\m6er  the  claim  of  right  adversely  to  all  the 
world  continuously  for  a  period  of  from  30 
to  60  years,  and  that  she  Is  the  absolute 
owner  of  the  passway  and  entitled  to  the  free 
use  of  it  The  route  of  the  passway  was 
fixed  by  the  court  as  of  its  present  location, 
as  shown  by  the  survey  filed  In  the  action. 
The  court  farther  adjudged  that  by  reason  of 
the  obstruction  of  the  passway  she  had  been 
wrongfully  deprived  of  its  use  for  the  period 
of  six  montbs,  to  her  damage  in  the  sum  of 
S15.  The  court  adjudged  that  the  defendants 
remove  the  obstructions  from  the  passway 
and  hereafter  refrain  from  obstructing  it  in 
any  way.  He  also  adjudged  that  the  plain- 
tiff recover  the  sum  of  $15  for  damages  and 
lier  costs.  From  this  Judgment  the  defend- 
ants appeal. 

The  proof  for  the  plaintiff  showed  that  her 
house  was  about  1,000  yards  from  the  turn- 
pike, and  that  a  road  had  run  from  her  land 
out  to  the  turnpike  across,  first,  appellants' 
farm,  and  then  what  was  known  as  the  Row- 
lett  farm,  before  reaching  the  turnpike. 
This  road  has  been  In  existence  something 
like  60  years,  and  has  been  used  by  those 
living  on  the  plaintiff's  farm  and  adjoining 
her  to  get  out  to  the  turnpike.  About  22 
years  ago  the  location  of  the  road  was  chan- 
ced at  one  point ;  but  this  change  was  made 
by  mutual  consent  of  all  three  of  the  persons 
interested  getting  together  and  going  over 
the  route  and  agreeing  to  the  change.  About 
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12  years  ago  another  similar  change  was 
made  by  mutual  consent  With  the  excep- 
tion of  ^these  two  changes,  made  by  consent, 
the  roa'd,  according  to  the  plalntUTs  proof. 
Is  now  where  it  was  and  as  it  was  as  recollect- 
ed by  the  oldest  witnesses  testifying.  For 
60  years,  or  near  that,  the  road  has  been  used 
as  an  outlet  by  the  plaintiff  and  those  under 
whom  she  claims,  and  this  use  was  without 
question.  The  proof  for  the  defendant  was 
to  the  effect  that  the  use  of  the  road  was 
permissive,  and  that  It  was  not  claimed  as 
a  matter  of  right.  Still  it  Is  uncontro verted 
that  it  was  the  only  outlet  which  these  people 
had  to  get  out,  or  the  only  practicable  out- 
let, and  the  plalntUfs  right  to  It  Is  conceded 
by  the  Rowletts,  who  live  on  the  farm  next 
to  the  pike. 

It  is  insisted  for  appellants  that  the  plain- 
tiff's petition  was  insufficient,  and  that  the 
demurrer  to  it  should  have  been  sustained. 
It  is  true  the  petition  does  not  give  a  de- 
scription of  the  land  over  which  the  passway 
la  claimed,  or  suflldently  describe  the  pass- 
way,  and,  while  it  might  have  been  made 
more  definite  if  a  motion  to  this  effect  had 
been  entered,  this  Is  not  ground  for  demur- 
ref,  and,  the  survey  having  been  made,  the 
exact  location  of  what  was  claimed  was  well 
understood,  so  that  the  defendants  were  not 
misled.  The  petition  sufficiently  discloses  an 
adverse  use  of  the  passway  for  a  period  of 
from  80  to  00  years,  and  that  the  use  was 
to  give  the  plaintiff  an  outlet  to  the  highway. 
While  the  extent  of  the  right  acquired  by 
prescription  is  measured  by  the  extent  of  the 
use  during  the  prescriptive  period,  this  is 
a  matter  to  be  determined  on  the  evidence. 
No  greater  particularity  of  allegation  is 
necessary  In  a  petition  than  the  general  al- 
legation of  an  adverse  holding  and  use  by  the 
plaintiff  and  those  under  whom  she  claims 
for  the  prescriptive  time. 

It  is  also  Insisted  that  the  judgment  does 
not  follow  the  pleadings.  The  judgment  is 
to  be  read  in  connection  with  the  pleadings. 
When  so  read,  It  simply  means  thatthe  plain- 
tiff Is  adjudged  the  free  enjoyment  of  the 
passway.  It  adjudges  ber  no  interest  in  the 
land  beyond  the  right  of  way.  While  there 
was  no  allegation  in  the  petition  as  to  the 
amount  of  damage  which  the  plaintiff  had 
sustained,  the  allegations  on  the  petition  of 
the  subject  of  damages  were  denied  by  the 
answer.  The  plaintiff  took  proof  without 
objection  of  the  question  of  damages.  The 
defendants  also  took  proof  on  the  subject 
Both  the  parties  treated  the  issue  as  made, 
and  the  court  passed  upon  the  proof  and  gave 
judgment  for  $19  damages.  While  this  was 
Irregular,  the  error  of  the  court  was  due  to 
the  fact  that  both  parties  treated  the  issue 
as  made,  and.  In  view  of  the  smallness  of  the 
amount  allowed,  the  ends  of  justice  do  not 
permit  a  reversal  on  this  ground  in  this  court 

The  finding  of  the  chancellor  on  the  facts, 
both  as  to  the  amount  of  damngea  and  as  to 
the  adverse  use  of  the  passway  for  a  period 
of  from  80  to  60  years,  cannot  be  disturbed 
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under  the  evidence.  It  has  been  held  In 
several  cases  that,  If  a  road  has  been  used 
over  30  years,  the  presumption  ol  grant 
arises,  and  the  burden  shifts  to  the  person 
denying  the  right  In  other  words,  after  so 
great  a  length  of  titme  the  person  claiming 
the  right  Is  not  required  to  show  that  the 
use  was  not  permissive.  The  person  who 
claims  a  passway  by  15  years'  adverse  pos- 
session must  show,  not  only  a  use  of  the 
passway,  but  that  the  use  was  adverse  and 
under  a  claim  of  right  But  where  a  road 
has  been  In  existence  for  60  years,  the  long 
use  creates  a  presumption  that  the  use  was 
under  a  claim  of  right,  and  the  burden  Is  on 
the  other  side  to  show  that  the  use  was  per- 
missive. It  has  also  been  held  that  an  ad- 
verse right  may  be  created  in  the  public  by 
the  continued  adverse  use  of  a  passway  as 
a  public  way  for  15  years.  In  view  of  the 
great  age  of  this  road,  the  situation  of  the 
farms,  and  the  way  it  has  been  used  by  the 
different  holders  of  the  farms  in  the  last  80 
years,  we  cannot  disturb  the  conclusion  of 
the  chancellor  that  a  passway  has  been  ac- 
quired by  prescription. 
Judgment  affirmed. 

MDTDAIi  LIFE  INS.  CO.  OP   KENTUCKY 

V.  TWYMAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

1.  INSUBANCE — ASSIOITIfENT    OF    LITE    POUCT 
BT  ImSDHED. 

Under  the  charter  of  a  life  insurance  com- 
pany providing  that  a  policy  for  the  benefit 
of  insured's  wife  or  children  shall  not  be  held 
or  made  liable  for  his  debts,  but  on  hia  death 
all  the  Insurance  shall  be  paid  the  beneficiaries 
named,  free  of  his  debts,  a  paid-up  policy  may 
not,  without  consent  of  the  beneficiaries,  be 
assijrned  to  the  insurance  company,  or  accepted 
by  it,  as  security  for  a  loan  by  it  to  insured; 
the  provision  of  Uie  policy  that  insured,  with  the 
consent  of  the  company,  may  at  any  time  as- 
sign It  being  repugnant  to  the  charter. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  {  473.] 

2.  'SAME-;-SuBJzcnNa    Policy   to   Debt   to 
CoMPAirr. 

Independently^  of,  as  well  as  under,  the 
charter  of  a  life  insurance  company,  providing 
that  a  policy  for  the  benefit  of  insured's  wife 
or  children  shall  not  be  liable  for  his  debts, 
but  on  bis  death  shall  be  paid  the  beneficiaries 
named,  the  policy,  containing  no  provision  for 
its  surrender  for  its  cash  value  on  becoming  a 
paid-up  policy,  or  for  a  loan  thereon  at  such 
time  by  the  company  to  insured,  may  not  be 
subjected  to  payment  of  a  loan  by  the  com- 
pany to  him  after  the  policy  became  paid  up, 
under  the  provision  in  a  pledge  of  it  by  him 
to  the  company,  as  collateral  for  the  debt 
that  on  default  in  payment  of  the  debt  the 
policy  shall  be  surrendered  to  the  company  for 
cancellation  at  its  surrender  value  to  satisfy 
the  debt 

Appeal  from  Circuit  Court  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  the  Mutual  Life  Insurance  Com- 
pany of  Kentucky  against  Jamea  O.  Twy- 
nmn  and  others.  From  an  adverse  Judg- 
ment   plaintiff    appeals.    Affirmed. 

Falconer  &  Falconer  and  H.  W.  Price, 
for  appellant    0.  3.  Bronstou,  for  appellees. 


SETTLE,  J.  The  appellant,  the  Mutual 
Life  Insiurance  Company  of  Kentucky,  on 
March  14,  1884,  Issued  and  delivered  to  the 
appellee  James  G.  Twyman  a  policy  of  $2,000 
upon  bis  life,  payable  at  his  death  to  bis 
wife  and  children.  He  then  had  two  chil- 
dren, both  of  whom  are  still  living.  The 
policy  In  question  was  what  Is  called  a  "lo- 
payment  life";  that  la^  after  16  annual  pre- 
miums were  made.  It  became  a  paid-up  policy 
without  further  premiums,  and  at, the  death 
of  the  Insured,  face  of  the  policy,  $2,000, 
with  such  accumulations  as  might  accrue 
thereon,  waa  to  be  paid  the  wife  and  chil- 
dren of  the  assured.  The  insured  paid  on 
this  policy  16  annual  payments,  of  $90.66 
eadi,  for  16  years,  the  aggregate  of  which 
amounted  to  $1,359.90.  The  last  of  these 
premiums  was  paid  March  14,  1888.  Five 
months  after  the  payment  of  the  fifteenth 
and  last  premium  on  the  policy,  the  appellee 
James  0.  Twyman  borrowed  of  appellant 
$700,  and  for  this  amount  executed  hia  prom- 
issory note,  of  date  July  8,  1888,  bearing 
7  per  cent  Interest  from  date  and  payable 
one  year  after  its  date.  To  secure  this  note, 
be,  without  the  consult  of  his  wife  and  chil- 
dren, the  beneficiaries  named  therein,  pledg- 
ed and  delivered  to  appellant  the  policy. 
No  Indorsement  was  made  upon  the  policy, 
but  In  the  face  of  the  $700  note  this  state- 
ment appears:  "As  collateral  security  for 
the  payment  of  this  note,  I  hereby  assign, 
transfer,  and  deliver  to  the  said  OMnpany 
policy  No.  8,800,  for  $2,000,  whldi  is  to  be 
returned  to  me  upon  tbe  payment  of  this 
note  and  Interest  at  maturity;  but  upon 
failure  to  pay  this  note  and  interest  at  matu- 
rity, the  said  policy  Is  hereby  assigned  and  sur- 
rendered to  said  company  for  cancellation  in 
satisfaction  of  this  note  and  In  settlement 
of  the  cash  surrender  value  of  said  policy." 
The  appellee  James  C.  Twyman  paid  as  In- 
terest on  the  note  $24.50  on  January  11, 
1899,  $24.50  on  July  8,  1899,  $24.60  on 
January  11,  1900,  and  $24.50  on  Jan- 
uary 8,  1901;  but,  no  other  payments  of 
Interest  or  of  principal  having  been  made 
thereon,  the  appellant  on  May  12,  1902. 
undertook  to  cancel  the  policy  by  calcniat-  i 
Ing  its  cash  surrender  value  as  of  that  date,  , 
appropriating  the  payments  of  $24.50  eacb 
as  interest  at  6  per  cent,  and  calculating  I 
the  Interest  at  the  same  rate  to  May  12. 
1902,  which  left  after  satisfying  the  note, 
a  balance  on  the  cash  surrender  value  of  the 
policy  of  $5.47,  and  this  amount  appellant 
tendered  appellee  Jas.  C.  Twyman  In  money, 
which  he  refused.  Having  failed  to  obtain 
the  latter's  acceptance  of  the  sum  tendered 
him,  appellant  brought  this  action  In  equity 
against  him,  his  wife,  and  children,  to  have 
the  policy  adjudged  forfeited  and  compel 
appellees  to  accept  the  $5.47  alleged  to  be 
due  them  In  settlement  thereof.  Appellees 
filed  a  demurrer  to  the  petition,  which  the 
lower  court  sustained,  and,  appellant  fail- 
ing to  plead  further,  Judgment  was  entereO 
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djsmlsslng  the  action,  and  from  that  Jtidg- 
ment  it  has  appealed. 

Does  the  petition  state  a  cause  of  action? 
Tbe  answer  to  this  question  necessarily  de- 
pends uiMn  whether  or  not  the  policy  on  the 
life  of  James  G.  Twyman  conld  legally  ba 
pledged  as  collateral  secnrlty  for  the  pay- 
ment of  the   loan  made  him  by  appellant 
without    the    consent    of    the    beneficiaries 
named  In  the  policy,  and,  eren  if  it  could 
be  Bo  pledged,  whether  or  not  its  aaslgn- 
ment,   surrender,  and  cancellation  in  satis- 
facUou  of  the  note  and  in  settlement  of  the 
csah  surrender  value,  without  notice  to  or 
the  consent  of  the  beneflciaries,  was  in  the 
nature  of  a   forfeiture,  prohibited  by  law, 
and  therefore  Toid.    The  charter  of  appel- 
lant company  (Act  March  19,  1878  [Acts  18T7 
-78,  p.  640,  c.  545]  S  6),  provides :    "Any  poli- 
cy of  Insurance  heretofore  Issued,  or  that 
may   hereafter  be  Issued  by   said  company 
for  the  uae,  benefit  or  advantage  of  the  wife, 
-K-idow,  children,  father  or  mother  of  any 
person  whose  life  may  be  insured  by  said 
company,  shall  not  be  held  or  made  liable 
for  any  debts,  contracts  or  engagements  of 
the  person  whose  life  Is  or  may  be  Insur- 
ed, and  all  such  Insurance  In  the  event  of 
the  decease  of  the  person  whose  life  is  or 
may  be  ao  insured,  shall  be  paid  to  the  per- 
son or  i)er8ons  named  in  the  policy  as  bene- 
ficiaries   therein,    or    to    their    assigns,    or 
legal    r^resentatlvee,    to   be   held   by    him, 
her  or   them,  free  and  discharged  of  and 
from    all    existing    debts,    contracts  and  en- 
gagements  whatsoever  of  the  said  deceased 
f'erson."    We  are  of  opinion  that  this  pro- 
vision   of   appellant's    charter  presented   a 
legal   and  Insuperable  barrier  to  Its  accept- 
ance as  collateral  security  of  the  policy  it 
had  Issued  upon  the  life  of  James  G.  Twy- 
man, made  payable  to  his  wife  and  children, 
and  likewise  put  it  out  of  the  power  of  the  In- 
sured to  make  such  use  of  the  policy.  In  the 
absence  of  an  express  agreement  on  the  part 
of  the  beneficiaries  that  it  might  be  so  dis- 
posed of.     While  It  is  true  that  the  policy 
Itself   contains  a  clause  to  the  effect  that 
"this  policy  is  issued  and  accepted  upon  the 
express   condition  that  the  insured,   James 
C.   Twyman,   with  the  consent  of  the  com- 
pany,  may  at  any  time  assign  it,  or  before 
assignment   change   the   beneficiary    therein, 
or  make  any  other  change."    We  think  this 
(lanse    repugnant   to,   and  In   conflict   with, 
the  provisions  of  appellant's  charter  quoted 
above;    and  as  the  provision  of  the  charter 
is  mandatory,  and  must  control,  it  follows 
that  tUe  attempted  assignment  of  the  policy 
to  appellant  by  the  Insured,  as  it  was  with- 
out the  consent  of  the  beneficiaries,  was  un- 
authorized,  and  consequently   void.    We  do 
cot   bold  that  the  policy  could  not  In  any 
^■tate   of  case  have  been  pledged  to  secure 
'he  repayment  to  appellant  of  the  loan  made 
ty  it  to  the  insured;  for  it  might  have  been 
assigned   for  that  purpose  with  the  consent 
of   bis    wife  and  children,  the  latter  being 


adults,  or,  perhaps,  before  It  become  a  paid- 
up  policy,  by  changing  the  beneficiary,  as, 
for  Instance,  mailing  it  payable  to  the  per- 
sonal representative  of  the  insured.  But 
neither  of  these  things  was  done. 

Waiving  the  question  as  to  whether  or 
not  the  word  "assignment"  as  used  in  the 
policy,  has  any  reference  to  a  pledge  of  the 
policy  as  collateral  security,  there  Is  no  pro- 
vision In  the  policy  for  a  surrender  of  a 
paid-up  policy  for  Its  cash  or  surrender 
value;  nor  does  It  provide  for  a  loan  to  the 
Insured  from  the  company  upon  a  paid-up 
policy.  Certainly  it  would  not  be  contended 
that,  under  the  terms  of  this  particular 
policy,  the  Insured,  after  It  had  been  matur- 
ed by  the  payment  of  the  15  annual  pre- 
miums, as  required,  could  have  defeated  the 
rights  of  the  beneflciaries  therein  by  sur- 
rendering without  their  consent  the  policy, 
and  accepting  the  cash  surrender  value 
thereof;  and,  if  that  could  not  have  been 
done  by  the  Insured,  how  could  It  be  ac- 
complished through  a  loan  to  him  by  the 
Insurance  company  of  a  sum  admittedly  less 
In  amount  than  the  actual  cash  surrender 
value  of  the  policy?  We  think  It  would  be 
the  perfection  of  Inconsistency  to  hold  that 
an  Insurance  company  may  induce  one  to 
make  provision  for  his  wife  and  children  by 
procuring  upon  his  life  a  policy  for  their 
beneflt,  with  the  express  understanding,  au- 
thorized by  the  company's  charter,  that  un- 
der no  circumstances  could  It  be  subjected 
to  the  payment  of  the  Insured's  debts,  and 
yet,  after  he  had  carried  It  to  and  Includ- 
ing payment  of  the  last  premiums — thereby 
making  it  a  paid-up  policy — ^that  then  he 
could  make  It  subject  to  a  debt  created  by 
him  to  the  insurance  company,  though  not 
to  any  other  debt  that  he  might  create, 
without  the  approval  of  the  beneficiaries. 

But,  Independently  of  the  provisions  of 
appellant's  charter,  we  cannot  enforce  the 
forfeiture  claimed  by  it  under  the  stipula- 
tions of  the  note  executed  to  it  by  Janfes 
C.  Twyman,  as  that  question  has  been  de- 
cided by  this  court  adversely  to  appellant's 
contention.  In  New  York  Life  Insurance 
Company  v.  Curry  ft  Bro.,  72  S.  W.  736,  24 
Ky.  Law  Rep.  1932,  61  L.  R.  A.  2C8,  the  au- 
thorities on  the  subject  were  reviewed  by 
the  court  In  that  case  one  George  Ander- 
son, who  was  the  holder  of  a  paid-up  policy 
of  Insurance  upon  his  life  for  $630,  payable 
to  his  estate,  borrowed  of  the  Insurance 
company  $130,  and  pledged  his  policy  as 
collateral  to  secure  its  payment,  under  a 
provision  that  In  default  of  any  payment  of 
interest  on  the  loan,  the  Insurance  company 
would  declare  the  debt  due  and  could  cancel 
the  policy  and  apply  its  cash  surrender  value 
to  the  payment  of  the  loan  and  interest  In 
discussing  this  provision  of  the  contract  be- 
tween the  parties,  the  court  said:  "That 
Is  purely  and  simply  a  provision  for  the  for- 
feiture of  the  policy  upon  such  terms  as  the 
payee  of  the  note  may  require,  and  at  Its 
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option.  The  difference  between  this  and 
the  ordinary  unqualified  forfeiture  lies 
alone  In  the  extent  of  the  forfeiture.  It 
operates  as  an  enforced  conversion,  withont 
further  notice  to  or  consent  of  the  borrow- 
er, of  his  collateral,  if  he  fails  to  promptly 
pay  Interest  on  his  debt  •  •  •  For- 
feitures are  disfavored  In  law.  When  they 
are  mere  penalties  for  the  nonpayment  of 
borrowed  money,  they  are  not  allowed. 
They  lead  to,  and  themselves  are,  an  un- 
conscionable oppression  of  the  unfortunate." 
St  Louis  Mut  Life  Ins.  Co.  v.  Grigsby,  10 
Bush,  310 ;  Montgomery  v.  Phoenix  Mut  Life 
Ins.  Co.,  14  Bush,  51;  Northwestern  Mut 
Life  Ins.  Co.  v.  Fart's  Adm'r,  82  Ky.  289 ;  Mut 
Ins.  Co.  V.  Jarboe,  102  Ky.  80,  42  S.  W.  1097, 
39  L.  B.  A.  504,  80  Am.  St  Bep.  343;  Man- 
hattan Ins.  Co.  V.  Patterson,  60  8.  W.  383,  22 
Ky.  Law  Bep.  1282,  63  L.  B.  A.  878;  Wash- 
ington life  Ina.  Co.  v.  Miles,  66  S.  W.  740,  28 
Ky.  Law  Bep.  1705. 

It  is,  however,  Insisted  for  appellant  that; 
as  a  public  sale  of  the  policy  in  satisfac- 
tion of  the  loan  will  not  be  allowed,  because 
against  public  policy.  Its  only  way  to  ob- 
tain payment  of  the  note  of  the  insured  was 
by  the  course  pursued  in  this  case.  This 
may  be  true;  but  it  cannot  alter  the  legal 
effect  of  the  transaction  whereby  the  policy 
was  attempted  to  be  canceled  at  its  cash 
surrender  value,  and,  besides,  both  the  In- 
sured and  Insurer  must  be  presumed  to  have 
entered  into  the  agreement  with  knowledge 
of  its  nonenforceabllity  and  with  their  eyes 
open  to  the  consequences.  The  already 
great  length  of  this  opinion  prevents  us 
from  commenting  in  detail  upon  the  au- 
thorities relied  on  by  counsel  for  appellant; 
but  we  think  a  critical  examination  of  them 
will  show  that  they  do  not  present  such  a 
state  of  facts  as  are  involved  in  this  case, 
and  may  therefore  readily  be  distinguished 
from  it 

Being  of  opinion  that  the  demurrer  to  the 
petition  was  properly  sustained,  the  judg- 
ment Is  affirmed. 


COMMONWEALTH  ▼.  WALKEB. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1909.) 

1.  WaBBHOUSBHBN  —  IBSUANCX    OF    FsAuon- 
LBHT   BBCEIFTS— IRDICTMERT— SUFFICIENOT. 

An  indictment  which  accuses  defendant  of 
feloniously  issuing  warehouse  receipts  for 
whisky  aa  security  for  a  debt  when  the  whisky 
was  not  actually  In  the  warebonse  and  under 
his  control,  sumdentlT  desicnates  the  offense 
created  by  Ky.  St  19(S,  {  4772,  which  provides 
that  no  waTehouseman  shall  issue  receipts  for 
goods  as  security,  unless  they  shall  be  the  prop- 
erty of  the  warehouseman  and  actually  in  store 
and  under  his  control. 

2.  8aii>— Statdtobt  Pbovisionb— Oohbtbito- 

TIOH. 

Ky.  St  1903,  (  2572a,  snbsec.  6,  which  pro- 
vides that  no  person  shall  issue  any  warehouse 
receipt  on  whisky  stored  in  a  aistiliery  or 
bonded  warehouse,  except  the  distiller,  confines 
the  right  to  issue  warehouse  receipts  on  whisky 


so  stored  to  the  dktfller,  while  section  4772L 
which  provides  that  no  warehonseman  shall 
issue  any  receipt  tor  goods  as  sacoridr,  unless 
the  goods  shall  be  the  property  of  the  ware- 
houseman and  actually  m  store  and  under  his 
control,  prevents  any  warehouseman,  whether 
a  distiller  owning  a  bonded  warehouse  in  which 
whisky  is  stored,  or  other  person  owning  a 
warehouse  for  storing  goods  other  than  whisky, 
from  issuing  a  warehouse  receipt  as  security 
for  an  indebtedness  for  property  represented 
to  be  in  the  warehouse  when  it  is  not 
3.  Sakb— iNDioncKRT— SOTncixncT. 

An  Indictment  which  charges  that  defend- 
ant is  a  distiller  with  a  distillery  and  ware- 
house called  a  "bonded  warehouse, '  and  which 
alleges  that  he  issued  a  warehouse  receipt  for 
whisky  to  secure  a  debt  at  a  time  when  the 
whisky  called  for  in  the  receipt  was  not  manu- 
factured and  in  store  and  under  his  control, 
charges  a  violation  of  Ky.  St  1903,  {  4772. 

Appeal  from  Circuit  Court  Anderson 
County. 

"To  be  officially  reported." 

J.  B.  Walker  was  Indicted  for  frandnlently 
Issuing  warehouse  receipts.  From  Judg- 
ment of  dismissal,  on  sustaining  a  demurrer 
to  the  indictment  the  commonwealth  ap- 
peals.   Beversed. 

N.  B.  Hays  and  a  H.  Morrla,  tor  the 
Commonwealth.  Oanoll  ft  Carter,  for  ap- 
pellee. 

SETTLE,  J.    The   appellee  was  Indicted 
In  the  circuit  court  for  feloniously  issuing  a 
warehouse    receipt    The    Indictment    Is    as 
follows:    "The  grand  Jurors  of  the  county 
of  Anderson,  in  the  name  and  by  the  authori- 
ty of  the  commonwealth  of  Kentucky,  accuse 
J.    B.    Walker   of   the   crime   of  willfully, 
knowingly,     feloniously,     and     fraudulently 
issuing  whisky  warehouse  receipts  for  whis- 
ky as  security  for  an  Indebtedness,   when 
the  whisky  so  receipted  for  was  not  at  the 
time  actually  In  store  in  the  warehouse  and 
under  his  control,  committed  In  manner  and 
form   as  follows,   to  wit:    The   said  J.    B. 
Walker  at  the  time  hereinafter  mentioned 
was  a  distiller  of  whisky,  with  a  distillery 
and   warehouse   known    and   called   bonded 
warebonse,  and  said  Walker  did.  In  the  coun- 
ty of  Ander.son,  on  the  20th  day  of  July. 
1001,  and  before  the  finding  of  this  Indict- 
ment, unlawfully,  willfully,  knowingly,  fraud- 
ulently, and  feloniously  issue,  sign,  and  de-  : 
liver  to  Wlnfrede  Coal  Company,  a  corpo- 
ration duly  and   legally   created  under   tlie  ' 
law*  of  the  state  of  West  Virginia,  a  ware- 1 
house  receipt  for  five  barrels  of  whisky,  of  ■, 
the  serial  numbers  7,619,  7,620,  7,621,  7,622, 1 
and  7,623,  which  said  whisky  Is  stated  in  saidL 
warehouse   receipt   and   entered   Into   bond, 
and  was  then,  as  stated,  In  said  warehonsa 
receipt  In  distillery  bonded  warehouse  No. 
16,  Eighth  district  of  Kentucky,  subject   to* 
the  order  of  said  J.  B.  Walker,  and  said  re« 
celpt  was  Issued  to  said  Wlnfrede  Coal  Comt 
pany  to  secure  It  In  payment  of  a  debt  then 
due  from  said  Walker,  when  in  fact  salt) 
J.  B.  Walker  did  not  have  in  said  distillery 
bonded  warehouse  No.  16,  Eighth  district  ol 
Kentucky,   the  whisky   called   for   and  aer 
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Kribed  by  uiial  nnmbera  as  bereinbefore 
stated  la  said  warehouse,  as  he  then  well 
knew,  when  In  truth  and  In  fact  there  was 
00  whisky  of  said  serial  numbers  In  said 
warehouse,  and  said  Walker  had  not  at  said 
time  manufactured  or  distilled  whisky  call- 
ed for  and  described  in  said  receipts,  and 
for  which  said  receipts  were  Issued,  and  said 
whisky  was  not  actually  in  store  and  under 
his  control  at  said  time,  against  the  peace 
and  dignity  of  the  commonwealth  of  Ken- 
tucky. R.  P.  Peak,  Commonwealth's  Attor- 
ney 12th  Judicial  District."  A  demurrer  to 
the  Indictment  was  sustained  by  the  court, 
and  the  Indictment  dismissed.  From  the 
judgment  thus  disposing  of  the  Indictment, 
tbe  commonwealth  has  appealed. 

It  Is  said  the  demurrer  was  sustained  up- 
on two  grounds:    First,  that  the  accusatory 
part  of  tbe  Indictment  does  not  sufficiently 
describe  tbe  ofTense  attempted  to  be  charged ; 
secondly,  that  the  indictment  does  not  charge 
either   a    statutory   or   common-law   ofTense. 
We  think  the  accusatory  part  of  the  Indict- 
ment is  sufficiently  direct  and  certain  as  to 
tbe  description  of  the  offense  charged.    The 
offense  is  one  created  by  statute.    The  stat- 
ute does  not  give  it  a  spedflc  name.    There- 
fore It  was  only  necessary  for  the  Indictment 
to  designate  It  by  a  brief  general  description 
in  language  of  the  same  or  like  meaning  to 
that  found  in  the  statute,  and  this  was  done. 
We  are   also  of  opinion  that  the  indict- 
ment charges  a  statutory  offense,  viz.,  tbe 
offense  denounced  by  section  4T72,  Ky.  St 
1903,  wblcb  provides:    "No  warehouseman, 
or  other  person,  shall  issue  any  receipt  or 
Toncher  upon  or  for  any  goods,  wares,  mer- 
cbnndise.  produce,  commodity,  property,  or 
other  thing  of  any  description  or  character 
wbaterer,  to  any  person  or  corporation,  as 
security  for  any  money  loaned,  or  other  in- 
debtedness, unless  such  goods,  wares,  mer- 
chandise, produce,    commodity,    property   or 
other  thing  so  receipted  for  shall  be,  at  the 
time  of  the  Issuing  of  such  receipt,  or  vouch- 
er, the  property  of  the  warehouseman,  and 
actually  in  store  and  under  his  control,  and 
if  there  be  a  Uen  on  the  property,  then  the 
character  and  extent  of  the  lien  shall  be 
fully  set  forth  and  explained  In  the  receipt 
or  voucher."    Section  4775  provides  that  a 
warehouseman  or  other  person  convicted  un- 
der section  4772  shall  be  fined  In  any  sum 
not  exceeding  $5,000,  or  Imprisoned  in  the 
penitentiary  not  less  than  two  nor  more  than 
fire  years.  In  the  discretion  of  the  Jury,  and 
In  addition  gives  to  any  person  aggrieved  by 
a  violation  of  the  provisions  of  the  statute  a 
right  of  action  against  tbe  offender  for  the 
damages  thereby  sustained. 

It  is  contended  by  counsel  for  appellee 
that  be  Is  not  a  warehouseman  in  the  mean- 
ing of  the  altatate,  supra,  or  so  entitled  In 
tbe  -Indictment,  and  be  cannot  therefore  be 


proceeded  against  or  punished  for  a  viola- 
tion of  the  provisions  of  tbe  statute.  We 
do  not  accept  tbis  view,  for  we  can  perceive 
no  reason  for  holding  that  a  distiller  may 
not  be  a  warehouseman.  A  distillery  is 
rarely,  if  ever,  conducted  without  a  bonded 
warehouse  for  the  storing  of  whisky,  and  the 
distiller,  who,  for  that  purpose,  owns  or 
conducts  such  a  warehouse  in  connection 
with  his  distillery,  is  as  much  a  warehouse- 
man as  the  owner  of  a  warehouse  used  for 
storing  goods  or  merchandise  other  than 
whisky.  The  indictment  avers  that  appel- 
lee Is  a  distiller  "with  a  distillery  and  ware- 
house known  and  commonly  called  bonded 
warehouse."  This  language  In  terms  and 
effect  means  and  charges  that  he,  as  a  dis- 
tiller, owns  and  conducts  a  warehouse,  a» 
well  as  a  distillery.  The  Indictment,  there- 
fore, describes  him  as  a  warehouseman, 
though  It  does  not  specifically  name  him  as 
such. 

Section  2572a,  Ky.  St  1008,  defines  tbe 
word  "distiller,"  and  subsection  6  thereof 
recognizes  him  in  the  capacity  of  warehouse- 
man, and  authorizes  him  to  issue  warehouse 
receipts;  for  It  provides  "that  no  person^ 
firm,  or  corporation  shall  Issue  or  sign  any 
warehouse  receipt  or  substitute  for  such 
receipt  on  whisky  stored  in  a  distillery  or 
bonded  warehouse  In  this  commonwealth,  ex- 
cept the  distiller,  and  any  person  other  than 
the  actual  owner  and  operator  of  a  distillery, 
who  shall  Issue  or  sign  any  warehouse  re- 
ceipt or  substitute  therefor  In  violation  of 
section  2  of  this  act  shall  be  guilty  of  a 
felony,  and,  upon  Indictment  and  conviction, 
be  confined  In  the  penitentiary  for  a  period 
of  time  not  less  than  two  nor  more  than  ten 
years  In  the  discretion  of  tbe  jury."  It 
will  be  seen  that  the  statute  last  quoted  con- 
fines the  right  to  Issue  warehouse  receipts 
or  substitutes  therefor,  on  whisky  stored  In 
a  distillery  bonded  warehouse,  to  the  dls- 
tlfler;  but  section  4772  was  Intended  to  pre- 
vent any  warehouseman,  whether  a  distiller 
owning  a  bonded  warehouse  in  which  whisky 
Is  wont  to  be  stored,  or  other  person  owning 
a  warehouse  used  for  storing  goods  or  mer- 
chandise other  than  whisky,  from  issuing  a 
warehouse  receipt  as  security  for  a  loan  or 
other  Indebtedness,  upon  or  for  property  pur- 
porting or  represented  to  be  In  his  ware- 
house, when  in  fact  it  Is  not  there,  as  is 
charged  In  the  Indictment  In  the  case  at  bar. 
We  are  of  (pinion  that  the  indictment 
In  apt  language  and  with  sufficient  certainty 
charges  appellee  with  an  offense  under  the 
statute  In  question.  Wherefore  the  judg- 
ment Is  reversed,  and  case  remanded, 
with  directions  to  the  lower  court  to  over- 
rule tbe  demurrer  to  the  Indlctmoit  and 
for  further  proceedings  consistent  with  the 
opinion. 
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BBUMLBY  «t  aL  T.  BBUMLBX. 
(Coart  of  Appeal*  of  Kentucky.   Oct  19,  1905.) 

1.  Debds  — Lurs  Estate  and  Bemaihdkb  — 

WOBDS-Or  PT7BCUABB. 

A  de«d  conveyinz  to  B.  certain  described 
premises,  to  have  and  to  hold  said  premises  to 
B.  "and  his  children,"  and  containing  a  gen- 
eral warranty,  gives  B.  a  life  estate,  with  re- 
mainder to  his  children,  born  and  to  be  born; 
the  word  "children"  being  a  word  of  purchase, 
and  not  of  limitation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Deeds,  §  424.] 

2.  Pebpetuittss  —  SaBFKitsiON  ot  Powkb  ot 
Alienation. 

The  provision  for  benefit  of  grandchildren 
in  a  deed  to  B.  for  life,  with  remainder  to  his 
children,  and  after  their  death  to  his  grand- 
children, is  void,  as  contravening  the  statnte  of 
perpetuities  (Ky.  St.  1908,  {  iSGO). 

Appeal  from  Circuit  Court,  Hopkins  County. 

"Not  to  be  officially  reported." 

Action  by  Isaac  B.  Brumley  against  Dawn 

Bmmley  and  otheiBL    Judgment  for  plalntifT. 

Certain   defendants   appeal    Reversed. 

W.  D.  Orr,  for  appellants.  0.  J.  Wadlll, 
for  appellee. 

BARKER,  J.  John  Bmmley  and  his  wife, 
Bmlllne  Brumley,  who  were  the  parents  of 
appellee,  Isaac  B.  Brumley,  executed  and 
delivered  to  him  the  following  deed  to  a 
tract  of  land  containing  about  134  acres,  ly- 
ing In  Hopkins  county,  Ky:  "This  deed  of 
conveyance,  made  and  entered  into  this  80th 
day  of  October,  1894,  by  and  between  John 
Brumley  and  Emlline  Brumley,  his  wife,  of 
McLean  county,  Ky.,  party  of  the  first  part, 
and  Isaac  B.  Brumley,  of  Hopkins  county, 
Ky.,  party  of  the  second  part,  wltnessetb: 
That  the  said  party  of  the  first  part,  for  and 
In  consideration  of  the  sum  of  one  ($1.00) 
dollar  cash  In  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  doth  hereby  sell 
and  convey  unto  the  party  of  the  second 
part  the  following  described  lot  or  parcel  of 
land  situated  In  Hopkins  county,  Ky.,  on  the 
waters  of  Greasy  creek  and  bounded  as  fel- 
lows: [Description  omitted.]  •  •  •  To 
have  and  to  hold  said  lands,  with  all  Ita  ap- 
purtenances, only  and  exclusively  to  the  said 
Isaac  B.  Brumley  and  his  children,  with  a 
covenant  of  a  general  warranty  with  the  ex- 
ception of  a  reserve  of  a  strip  of  16  feet  in 
width  along  east  line  of  said  tract  and  west 
line  of  Mrs.  Oldham's  tract.  In  which  J.  P. 
Patterson  la  to  be  allowed  to  make  for  him- 
self an  outlet  The  party  of  the  first  part 
hereby  retains  a  lien  upon  said  land  for  a 
support  if  necessary.  It  is  also  further 
agreed  that  the  said  party  of  the  second  part 
shall  not  sell  any  portion  of  said  lands  with- 
out the  express  consent  of  the  party  of  the 
first  part,  but  after  the  decease  of  the  party 
of  the  first  part  then  said  party  of  the  second 
part  may  sell  any  portion  of  said  land  by  the 
counsel  and  consent  of  his  brother  John  S. 
Brumley.  Furthermore  it  is  hereby  agreed 
ttiat  at  the  death  of  said  Isaac  B.  Brumley 
and  his  children  that  the  said  land  herein 
described  shall  be  the  property  of  his  grand- 


children; but,  if  at  his  and  his  children's  de- 
cease there  Is  no  snch  grandchildren,  then 
the  title  to  said  lands  is  to  revert  back  to  the 
other  heirs  of  the  said  party  of  the  first  part" 
After  the  death  of  the  grantors  of  the  fore- 
going deed,  John  and  Emlllne  Brumley,  the 
grantee,  Isaac  B.  Brumley,  instituted  this 
action  against  his  children,  his  brother,  and 
some  other  members  of  the  family  for  a 
construction  of  the  deed  in  question,  alleging 
that  his  children  and  the  other  defendants 
(appellants),  by  proclaiming  and  asserting 
ownership  in  the  property  conveyed  to  him 
by  his  father,  clouded  his  title  and  injured 
the  vendible  value  of  the  land,  and  praying 
an  adjudication  settling  the  rights  of  all  the 
parties  litigant  The  circuit  Judge  held  that 
the  appellee  took  a  fee-simple  title  to  the 
property  under  the  deed,  and  that  neither  his 
children  nor  any  of  the  other  defendants  had 
any  Interest  in  or  right  to  it  From  that 
Judgment  his  infant  children,  by  their  guard- 
ian ad  litem,  are  here  on  appeal. 

The  very  question  we  have  here  arose  in 
the  case  of  Hall  v.  Wright,  87  S.  W.  1129,  27 
Ky.  Law  Rep.  1185.  There,  as  here,  the 
granting  clause  of  the  deed  was  to  the  father, 
without  mentioning  the  children.  The  ha- 
bendum was  as  follows:  "We,  the  party  of 
the  first  part,  doth  bargain,  sell  and  convey 
the  above-named  tract  of  land,  and  will  war- 
rant and  defend  the  title  of  the  same  from 
us  and  our  heirs  and  assigns  and  from  all 
other  unto  the  said  Joseph  Hall  and  his  chil- 
dren, forever,"  etc  The  question  arose  as 
to  what  interest  Joseph  Hall's  children  took 
under  the  conveyance.  The  court  speaking 
through  Judge  Ntum,  in  an  opinion  which 
reviews  every  prior  adjudication  of  this 
court  on  the  subject  in  hand,  held  that  Joseph 
Hall  took  a  life  estate  under  the  deed  from 
bis  father,  and  his  children  the  fee  simple  in 
remainder.  In  the  case  of  Smith  t.  Smith, 
8S  S.  W.  189,  27  Ky.  Law  Rep.  362.  the  devise 
of  the  land  involved  was  as  follows:  "I  also 
give  to  my  wife  during  her  life  140  acres  of 
land  upon  the  Irvine  pike,  and  known  as  the 
'Collins  Place.'  At  her  death  to  my  son  and  i 
his  children."  The  court,  through  Judge  Set-  , 
tie  said:  "The  word  'children,'  as  here  used, 
must,  we  think,  be  considered  as  a  word  of  I 
purchase,  and  not  of  limitation,  and  must 
always  be  so  regarded  when  so  used  in  a  de- 
vise, unless  there  is  some  qualifying  word  or 
phrase  in  Juxtaposition  thereto  to  show  that 
it  is  intended  as  a  word  of  limitation,  or  un- 
less in  some  other  part  of  the  will  there  are 
words  or  phrases  which  explain  that  the  tes- 
tator used  the  word  'children'  in  the  latter 
sense."  And  after  a  review  ot  many  ad- 
judications of  this  court  it  was  held  that  the- 
language  under  discussion  conveyed  to  tha 
father  a  life  estate,  and  to  the  children  a 
remainder  in  fee.  In  the  case  of  Jablne  r. 
Sawyer,  75  8.  W.  140,  25  Ky.  Iaw  Rep.  143Q 
in  discussing  a  question  similar  to  that  ioi 
volved  here,  we  said:  "Ordinarily,  the  wortl 
'heirs,'  or  'heirs  of  their4)ody,'  ana  words  ol 
Digitized  by  LjOOQIC 


Ky.) 


MILLER  y.  METROPOLITAN  LIFE  INS.  CO. 


183 


limitation,  and  by  their  own  force  convey  tbe 
idea  of  a  fee-simple  estate.  On  the  contrary, 
the  word  'children,'  when  used  In  a  like  con- 
nection, is  a  word  of  purchase,  and  shows 
an  Intention  to  invest  the  first  devisee  with  a 
portlcuiar  estate,  with  remainder  over  to  the 
'children'  in  question." 

Upon  the  authority  of  these  cases,  we  are 
compelled  to  the  conclusion  that  the  chancel- 
lor erred  in  construing  the  deed  in  question 
as  conveying  to  Isaac  E.  Brumley  a  fee- 
simple  estate.  On  the  contrary,  we  think 
he  takes  a  life  estate,  with  remainder  In  fee 
to  all  of  his  children,  whether  In  esse  at  the 
date  of  the  conveyance,  or  bom  afterwards. 

The  provlBlon  In  the  deed  for  the  benefit 
of  tlie  great-gFrandchlldren  is  void,  because 
In  contravention  of  the  statute  against  per- 
petnltles.  Section  2360,  Ey.  St  1903;  Hussey 
V.  Sargent,  2S  S.  W.  211,  26  Ky.  Law  Rep. 
315;  Coleman  v.  Ooleman,  C5  S.  W.  832,  23 
Ky.  Law  Rep.  1476;  Stevens  v.  Stevens,  64 
S.  W.  835,  21  Ky.  Law  Rep.  1316. 

The  Judgment  Is  reversed,  for  proceedings 
conslsteiit  herewith. 


MILLER   V.   MITTBOPOLITAN   LIFB   INS. 
CO.  et  al. 

(Coart  of  Appeals  of  Kentucky.    Oct.  18,  1905.) 

1.  ApPEAii — Law  or  thi  Cabs— Instbuctions. 

Where  the  inBtructiona  of  the  court  on  the 
aeoond  trial  of  a  cause  conform  to  the  opinion 
on  appeal  from  the  judgment  on  the  first  trial, 
it  is  not  error  to  refuse  requested  Instructions. 

2.  Sahk — Pbiob  Dkoision  —  Questions  Db> 

CIDED. 

Where,  on  the  first  trial  of  a  cause,  a  per- 
emptory instruction  was  not  given  or  requested, 
and  that  qnestion  was  not  presented  on  appeal, 
the  proprie^  of  giving  a  peremptory  instruc- 
tioD  on  the  second  trial  must  be  determined  by 
the  evidence,  without  reference  to  the  opinion 
of  the  appellate  court 

8.  Mauoious    Pboseotttiok  —  Pebsons    Li- 

ABLE — ^ATTOBNET. 

An  attorney,  who  on  the  facts  presented 
by  the  witnesses  of  his  client  believed  were  was 
probable  cause  for  a  third  person's  arrest  and 
prosecution  for  crime,  and  who  in  good  faith 
advised  the  institution  of  the  prosecution,  is 
not  liable  for  malicious  prosecution. 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  Malicions  Prosecution,  {§  3,  21,  80.] 

4.  Sakb— AOERT. 

An  agent  who  in  obedience  to  his  princi- 
pal's command  revealed  information  on  which 
a  criminal  prosecution  of  a  third  person  was 
iMsed,  but  who  took  no  part  in  instituting  the 
criminal  prosecution,  is  not  liable  for  malicious 
prosecution. 

[Ed.  Note. — ^Por  cases  In  point  see  vol.  88, 
Cent  Die  MaUdous  Prosecution,  S  86.] 

5.  TbIAL  — DlBECTIRO     VEBDIOT— POWEB     O* 

Court. 
A  peremptonr  instruction  ought  to  be  given 
for  defendant  when,  after  admitting  every  fact 
proved  by  plaintiff  and  all  inferences  drawn 
tbereCrom,  plaintiff  has  failed  to  establish  his 
case. 

[Bd.   Note. — ^For  cases  in  point  •••  voL  46, 
Cent  Dig,  Trial,  U  876-^379.] 


6.  Appeal— VEBDicT—CoKCXTrBivKNiss. 

Where  there  is  some  evidence  to  support  a 
verdict  the  court  on  appeal  cannot  disturb  it 
though  of  the  opinion  that  the  weight  of  the 
evidence  is  against  it. 

Appeal  from  Circuit  Court,  McCracken 
Coimty. 

"Not  to  be  officially  reported." 

Action  by  W.  L.  Miller  against  the  Metro- 
politan Life  Insurance  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Hendrlck  &  Miller,  for  appellant  3.  D. 
Mocquot,  for  appellees. 

SETTLE,  J.  This  Is  an  action  for  mali- 
cious prosecution,  brought  in  the  McCracken 
Gircoit  court  by  appellant,  W.  L.  Miller, 
against  ttie  appellees,  Metropolitan  Life 
Insurance  Company,  National  Sure^  Com- 
pany, 3.  D.  Mocquot,  A.  O.  Wllle,  and  J.  R. 
Orleff.  The  case  was  twice  tried  in  the  cir- 
cuit conrt  The  first  trial  resulted  In  a 
verdict  and  judgment  for  appellant,  bnt  on 
appeal  the  judgment  was  reversed  by  this 
court  Upon  the  second  and  last  trial  the 
jury  returned  a  verdict  for  all  the  appellees, 
but  the  verdict  as  to  Mocquot  and  Grieff  was 
directed  by  a  peremptory  instmction  from  the 
court  Judgment  was  entered  allowing  ap- 
pellees their  costs.  Appellanfa  motion  for 
a  new  trial  was  overruled  and  he  has  again 
appealed.  The  opinion  of  this  court  on  the 
first  appeal  wlll^  found  In  71  S.  W.  921,  24 
Ky.  Law  Rep.  1661,  and,  as  the  facta  of  the 
case  stated  In  the  former  opinion  do  not 
differ  materially  from  those  presented  by  the 
record  on  this  appeal,  we  will  not  take  time 
to  again  state  them. 

The  chief  complaint  as  to  the  last  trial  Is 
that  the  lower  court  erred  in  giving  Instruc- 
tions,  and  particularly  in  peremptorily  in- 
structing the  Jury  to  find  for  appellees 
Mocquot  and  Orleff.  In  the  former  opinion 
of  this  court  the  Instruction  given  by  the 
lower  court  as  to  what  advice  from  counsel 
would  constitute  probable  cause  was  approv- 
ed; but  It  was  held  that  an  Instruction 
should  have  been  given  as  to  what  would 
amount  to  probable  cause  independently  of 
the  advice  of  counsel,  and  the  opinion  In- 
dicated the  character  of  Instruction  to  be 
given  on  this  point  upon  a  retrial  of  the  case. 
The  opinion  also  advised  the  lower  court  that 
the  instructions  as  given  to  the  jury  afford- 
ed them  no  light  as  to  what  constituted 
embezzlement  or  fraudulent  conversion,  and 
directed  what  Instmction  should  be  given  In 
regard  thereto.  In  addition  it  directed  a 
modification  of  another  instruction,  marked 
"E,"  given  on  the  first  trial,  so  that  as  modifi- 
ed, it  would  advise  the  jury  that  malice  is 
not  necessarily  HI  will  to  the  defendant, 
but  it  Is  any  evil  or  unlawful  purpose,  as 
distlngniished  from  that  of  promoting  Justice, 
and  that  there  must  be  both  malice  and  a 
want  of  probable  cause  to  justify  a  recovery. 
A  careful  examination  of  the  instructions 
given  on  the  last  trial  convinces  v^  that  they 
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were  made  to  conform  to  the  views  of  this 
court  as  announced  in  the  opinion,  supra, 
and  In  fact  correctly  presented  for  the  guid- 
ance of  the  jury  all  the  law  applicable  to  the 
case;  and,  this  being  true,  it  was  not  error 
for  the  trial  court  to  refuse  the  Instmctions 
asked  by  appellant 

It  Is  earnestly  insisted  for  appellant  that 
the  peremptory  instruction  directing  the 
Jury  to  find  for  appellees  Mocqnot  and  Qrleff 
was  Improper,  and  the  failure  of  this  court 
to  indicate  in  Its  former  opinion  that  such 
an  instruction  should  be  given  is  the  chief 
reason  urged  against  the  right  of  the  lower 
court  to  give  it  on  the  last  trial.  As  a 
peremptory  instruction  was  not  given,  or  even 
asked,  in  the  first  trial,  that  question  was  not 
presented  upon  the  former  appeal;  nor  was 
there  anything  in  the  briefs  of  counsel  that 
Indicated  to  this  court  any  necessity  for  pass- 
ing upon  the  connection  of  Mocquot  and 
Oriefl  with  the  arrest  and  prosecution  of 
appellant,  or  to  determine  whether  there  was 
evidence  conducing  to  show  that  they  were 
equally  with  the  other  appellees,  or  to  any 
extent,  responsible  therefor.  So  the  question 
as  to  whether  or  not  the  peremptory  Instruc- 
tion was  proper  must  be  determined  by  the 
evidence  found  in  the  present  record,  and 
without  regard  to  the  opinion  rendered  on 
the  first  appeal.  The  evidence  shows  that 
Mocquofs  only  connection  with  the  case  was 
as  counsel  In  the  employ  o*  appellee  Metro- 
politan Life  Insurance  Company.  Upon  the 
facts  presented  to  him  by  appellee's  witnesses 
he  believed  there  were  reasonable  grounds — 
probable  cause — for  appellant's  arrest  and 
prosecution,  and  therefore  advised  his  arrest 
There  was  nothing  in  the  evidence  that  tend- 
ed to  show  malice  or  bad  faith  tn  anything 
that  he  said  or  did.  Hence  there  can  be  no 
question  of  the  propriety  of  the  peremptory 
instruction  as  to  him.  While  Orieff,  as 
agent  of  the  insurance  company,  was  connect- 
ed with  the  transactions  and  in  possession 
of  the  facts  supposed  to  authorize  the  arrest 
and  prosecution  of  appellant  he  seems  to 
have  been  neither  forward  nor  officious  in 
furnishing  information  against  him,  and  did 
not  instigate  or  cause  bis  arrest  but  on  the 
contrary,  was  apparently  an  unwilling  wit- 
ness, as  he  failed  to  appear  or  testify  at  the 
time  set  for  the  hearing  of  appellant's  case 
by  the  examining  court  The  warrant  under 
which  appellant  was  arrested  was  issued  up- 
on the  affidavit  of  Wille,  another  agent  of  the 
appellee  Insurance  company,  and  was  in- 
stigated by  that  company  and  the  appellee 
National  Surety  Company,  and  whatever 
prosecution  followed  was  the  result  of  his 
and  their  act  The  fact  that  the  information 
upon  which  the  arrest  and  prosecution  were 
based  was  furnished  in  part  by  OrlefF  did  not 
necessarily  make  him  a  participant  in  or  will- 
ing abettor  of  the  prosecution,  or  evidence 
malice  or  bad  faith  toward  appellant  In 
granting  the  peremptory  instruction,  the  trial 
court  manifestly  proceeded  upon  the  theory 
that  Orieff,  according  to  the  evidence,  was 


merely  a  passive  actor  in  furnishing  Informa- 
tion which  his  position  as  agent  of  the  appellee 
insurance  company  required  him  to  reveal, 
and  which  he  in  good  faith  and  without 
malice  did  reveal,  to  his  principal,  and  that 
the  arrest  and  prosecution  of  appellant  fol- 
lowed at  the  hands  of  Wille  and  the  appellee 
companies,  for  which  he  was  not  legally 
responsible  We  cannot  see  our  way  clear 
to  disagree  with  this  view  of  the  matter,  and 
are  consequently  not  inclined  to  condemn  the 
action  of  the  trial  Judge  in  giving  the  per- 
emptory instruction.  A  peremptory  instruc- 
tion ought  to  be  given  for  the  defendant 
when,  after  admitting  every  fact  proven  by 
plaintiff's  evidence  to  be  true,  as  well  as  all 
reasonable  Inferences  that  can  be  drawn 
therefrom,  the  plaintiff  has  failed  to  establish 
his  case.  Fngate  v.  City  of  Somerset,  29 
S.  W.  970,  16  Ky.  Law  Rep.  807. 

As  to  the  verdict  for  the  other  appellees, 
it  Is  only  necessary  to  say  that  it  was  author- 
ized if  the  Jury  believed  from  the  evidence- 
that  there  was  probable  cause  for  the  arrest 
of  appellant,  and,  as  there  was  some  evidence 
to  snpport  that  view,  we  cannot  disturb  the 
verdict;  and  this  would  be  true,  even 
though  we  were  of  opinion  that  the  weight 
of  the  evidence  showed  that  such  cause  did 
not  exist. 

Wherefore  the  Judgment  is  affirmed. 


WHITAKER  V.  8WANNER  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  20,  190S.) 

1.  Eo:cTiONS  —  Pbimabt     Eixxmojia  —  Cow- 
tests DETEBiniTATION  BY  PaBTT  TBIBUITAI. 

A  candidate  for  a  party  nomination  at  a 

f)rlmary  election,  who  claims  to  have  been  il- 
egally  deprived  of  the  nomination  by  the  wrong- 
fal  acts  of  the  governing  authority  of  snch 
party,  either  in  the  manner  of  conducting  the 
election  or  in  ascertaining  and  determining 
the  result  can  obtain  relief  only  in  the  mode 
prescribed  by  Ky.  St  1903,  f  1663,  authorizing 
a  contest  before  the  governing  authority  of  the 
party  to  decide  which  party  to  the  contest  is 
entitled  to  the  nomination,  and  the  decision 
of  the  governing  authority  of  the  party  cannot 
be  reviewed  or  set  aside  by  the  court 

2.  Same — Bbibest   bt    BuocESsrcii   Pabtt— 

COLLATERAI,  INQUIBT. 

The  Question  whether  or  not  the  success- 
ful party  at  a  primary  election  was  guilty  of 
the  oCfense  of  bribery  in  connection  with  such 
election  cannot  be  collaterally  inquired  into  in 
a  suit  to  require  the  clerk  of  the  county  conrt 
to  remove  such  party's  name  from  the  poll 
books. 

Appeal  from  Circuit  Court  Laurel  County. 

"To  be  officially  reported." 

Action  by  Henry  M.  Whltak«  against 
George  W.  Swanner  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

James  Sparks  and  D.  K.  Rawlings,  toe 
appellant 

SETTLE,  J.  This  action  was  institnted 
by  the  appellant  Henry  M.  Whltaker,  tn 
the  Laurel  circuit  coxat^io  ^j^i^jj^bf  man- 
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iatoTj  Injmictloii  the  clerk  of  the  county 
court  to  remove  from  under  the  "log  cabin" 
device  of  the  Republican  party,  on  the  poll 
books  to  be  used  at  the  approaching  Novem- 
ber election,  the  name  of  appellee,  George 
W.  Swanner,  as  the  Republican  nominee  for 
sberlfl  of  Laurel  county,  and  place  In  Ueu 
thereof  tbe  name  of  appellant  as  auch  nomi- 
nee of  the  party.    It  is  averred  In  the  peti- 
tion that  a  primary  election  was  held  in 
tbe  coDnt7  December  17,  1904,  by  resolution 
and  call  of  the  Republican  party  committee 
to  nominate  Republican  candidates  for  county 
offices;  that  appellant  and  appellee  Swanner 
were  candidates  before  and  in  such  primary 
election  for  the  Republican  nomination  for 
tbe  office  of  sheriff,  and  both  were  voted 
for;  but  that  the  Republican  county  com- 
mittee, after  canvassing  and  counting  the 
ballots  cast  in  the  primary  election,  wrong- 
tally  found  that  appellee  Swanner  had  re- 
ceived a  majority  of  the   votes  cast,  ille- 
gally declared  him  tbe  Republican  nominee 
for  the  office   of   sheriff,   and  gave   him    a 
certiflcate  to  that  effect,  by  means  of  which 
be  secured,    as  such  nominee,    tbe  position 
nnder  the  Republican  device  upon  the  ballots 
tor  use    at    the    November    election,    1905. 
It  is  further  averred  in  the  petition  that 
appellant    received    more    Republican    votes 
in  the  primary  election  than  appellee  Swan- 
ner, and  that  the  apparent  majority  of  the 
latter  was    In   large   measure   made   up   of 
Democratic  votes  cast  in  four  of  the  election 
precincts  of  the  county  for  him,  and  which 
were   illegally   counted   for   him,    and   that 
the  primary  election  as  to  these  four  pre- 
cincts should  have  been  declared  void  by 
tbe  county   committee,   or   they  should,   in 
eanrassing    and   estimating   the   vote,   have 
thrown  out  and  refused  to  count  the  Demo- 
cratic votes  cast  therein.     It  was  also  aver- 
red in  the  petition  that  many  of  the  votes 
received    by    appellee    Swanner    were    pur- 
chased  i>y    him    and    for   him   with    money 
and  whisky,   for  which  reason  they  should 
not  have   been   counted,   and,    in    addition, 
that  appellee  by  such  purchasing   of   votes 
Tiolated  the  election  laws,  disqualified  him- 
self for  the  office  of  sheriff,  and  forfeited 
bis  right  to  hold  the  same,  if  elected,  on 
account    of    wUch    the    county    committee 
should    have   refused    to   declare   him    the 
Republican  nominee,   and  the  county  clerk 
should  have  refused  to  place  his  name  oo 
tbe  ballots  to  be  voted  for  as  such  at  tbe 
approaching  November  election.    The  county 
court  clerk,  F.  P.  Elliott,  and  George  W. 
Swanner.  were  by  the  petition  made  defend- 
ants in  tbe  action,  and  together  they  filed 
special  and  general  demurrers  to  the  petition. 
Tbe  special  demurrer  questioned  the  court's 
jurisdiction;  tlie  general  demurrer,  the  suf- 
ficiency  of    the  petition.     Both   demurrers 
were  sustained,  and,   appellant  refusing  to 
plead  further,  the  action  was  dismissed. 

It  will  t>e  observed  that  the  petition  con- 
cedes that  tbe  primary  election   was  duly 


called  by  the  Republican  county  committee, 
which  is  the  governing  authority;  that  it 
was  held  by  ofllcers  of  their  appointment; 
and  that,  following  the  holding  thereof,  the 
county  committee  received,  canvassed,  and 
counted  the  votes,  whereby  they  found  and 
decided  that  the  appellee  George  W.  Swanner 
had  received  a  majority  of  the  votes  cast, 
declared  him  the  Republican  nominee  for 
the  office  of  sheriff,  and  gave  him  a  certifi- 
cate to  that  effect,  by  virtue  of  which  bia 
name  was  placed  by  the  county  court  clerk 
with  the  Republican  ticket  undor  the  party 
device  on  the  ballots  provided  for  use  at 
the  succeeding  November  election,  as  the 
Republican  nominee  and  candidate  for  the- 
office  of  sheriff  of  Laurel  county.  A  pri- 
mary election  for  nominating  party  candi- 
dates for  office  may  be  held  by  direction 
of  the  governing  authority  of  such  party, 
but  to  be  lawful  it  must  be  conducted  as 
provided  by  tbe  statute  of  this  state  on 
that  subject  Brown  v.  Rep.  Ex.  Com.,  6& 
S.  W.  622,  28  Ky.  Law  Rep.  2421;  Young 
V.  Beckham,  115  Ky.  246,  72  S.  W.  1092, 
1094;  Mason  v.  Byrley,  84  8.  W.  707,  26- 
Ky.  Law  Rep.  487;  Beasley  v.  Adams,  82^ 
S.  W.  249,  26  Ky.  Law  Rep.  678;  Henry  v. 
Secrest,  114  Ky.  677,  71  S.  W.  892;  and 
Taylor  v.  Dem.  Com.,  etc,  87  .S.  W.  787,  27 
Ky.  Law  Rep.  1041.  The  petition  of  appellant 
fails  to  allege  that  the  p'rlmary  In  question 
was  not  conducted  as  required  by  tbe  statute. 

All  the  authorities,  supra,  bold  that  when 
one  who  was  a  candidate  for  a  party  nom- 
ination at  a  primary  election  claims  to  have 
been  illegally  deprived  of  tbe  nomination 
by  the  wrong;fuI  acts  of  tbe  governing  au- 
thority of  the  party,  either  in  the  manner 
of  conducting  the  election  or  in  ascertaining 
and  determining  the  result,  he  must.  If  re- 
lief Is  sought,  resort  to  the  remedy  provided 
by  Ky.  St  1903,  S  1563,  which  allows  the 
right  of  contest  before  the  governing  author- 
ity of  the  party,  who  shall  thereupon  decide 
which,  if  either,  of  tbe  parties  to  tbe  con- 
test is  entitled  to  the  nomination;  and  it  baa 
been  held  repeatedly  by  this  court  that  such 
decision  of  tbe  governing  authority  of  the 
party  cannot  be  reviewed  or  set  aside  by 
the  courts.  See  authorities,  supra.  It  does 
not  appear  from  the  averments  of  tbe  peti- 
tion that  appellee  Swanner's  right  to  the 
nomination  in  question  was  contested  before 
the  county  committee  by  appellant  Such 
a  contest  was  bis  only  remedy,  and,  having 
failed  to  pursue  that  remedy,  he  cannot,, 
as  here  attempted,  assert  In  the  circuit  court 
claim  to  the  Republican  nomination  for  sher- 
iff, as  that  tribunal  has  no  Jurisdiction  of 
the  matter.  Consequently  the  demurrer  to 
Jurisdiction  was  properly  sustained. 

We  think  the  circuit  court  was  also  with- 
out Jurisdiction  to  determine  in  this  action 
the  further  question  raised  by  the  petition, 
viz.,  that  in  securing  his  nomination  by  the 
purchase  of  votes  with  money  and  whisky 
appellee   Swanner   disqualified   bljnself   fjar 
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holding  the  office  of  aherlff,  if  elected,  and 
forfeited  hlB  right  to  the  nomination.  If 
he  secured  votes  at  the  primary  election 
by  bribery,  and  appellant  In  a  contest  before 
the  county  committee  had  made  proof  of 
that  fact  to  the  satisfaction  of  the  com- 
mittee. It  would  have  been  their  duty  to 
determine  to  what  extent  the  fairness  and 
validity  of  the  primary  were  affected  thereby, 
or  whether  appellee  Swanner  should  have 
been  refused  the  nomination  as  the  Repub- 
lican candidate  for  sheriff  by  reason  thereof. 
The  Question  of  whether  or  not  he  was  guilty 
of  the  offense  of  bribery  In  connection  with 
the  primary  election  cannot  be  collaterally 
Inquired  into,  as  here  attempted,  but  can 
be  determined  In  a  direct  proceeding  and 
trial  by  Jury  under  indictment  Common- 
wealth  V.   Jones,  78   Ky.   725. 

As  appellant's  right  to  have  his  name 
placed  on  the  ballots  and  under  the  Bepub- 
lican  party  device  Is  dependent  upon  whether 
he  received  at  the  hands  of  his  party  the 
nomination  for  the  office  of  sheriff  at  the 
primary  election,  and  the  statements  of  his 
petition  make  it  certain  that  the  governing 
authority  decided  and  declared  that  appellee 
Swanner  was  in  that  election  nominated 
by  the  Republican  party  as  their  candidate 
for  that  office,  it  follows  that  the  general 
demurrer  to  the  petition  should  have  been 
sustained,  and  the  action  dismissed,  as  was 
adjudged  by  the  lower  court 

Wherefore  the  Judgment  is  affirmed. 


LOUISVILLE  RT.  CO.  et  al.  v.  BLUM. 

SAMB  V.  GOODMAN. 

(Court  of  Appeals  of  KentuclEy.    Oct  20,  1805.) 

1.  CA.BBiKBs—CoiiUsioN— Injury  to  PAasxN- 
OKB— Joint  Liabilitt. 

Where  a  collision  occurs  between  the  car- 
riage of  one  common  carrier  and  the  car  of 
another,  both  being  negligent  injuring  ttie  pas- 
senger of  one,  both  are  liaUe;  the  negligence 
of  one  not  excusing  the  other. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  8  1251.] 

2.  DAKA.OEB  —  Pebsonai.  Inxdbibs— Instbuc- 

TIONS. 

An  instruction  in  a  personal  injury  case 
that  if  the  Jury  find  for  plaintiff,  they  will  fix 
his  general  damages  at  such  sum  as  will  reason- 
ably and  fairly  compensate  him  for  his  bodily 
injuries,  if  any,  not  exceeding  the  sum  claimed 
in  the  petition,  and  will  also  find  special  dama- 
ges in  such  sum  as  will  reasonably  and  fairly 
compensate  him  for  Iiis  expense  in  getting 
cured,  for  hia  loss  of  time,  and  for  Injury  to  his 
dothea,  if  any,  not  exceeding  the  amount 
claimed,  is  substantially  correct 
8.  Afpkai/— Instbuctionb— Fa.ii,ube  to  Re- 
quest. 
Where  formal  objection  was  made  to  all 
instructions  given,  and  several  instructions 
were  offered  as  to  certain  matters,  but  none 
were  offered  or  aslced  on  the  measure  of  dama- 

f;e8,  a  party  may  not  complain  that  such  an 
nstruction    as    he    claims    should   have    been 
given  on  that  subject  was  not  given. 

Appeals  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First 
Division. 

"Not  to  be  officially  reported." 


Two  actions,  one  by  7.  7.  Blum  and  the 
other  by  Clara  Goodman,  against  the  Louis- 
ville Railway  Company  and  anoth«.  From 
Judgments  for  plaintiffs,  defendants  appeal 
Affirmed. 

Fairleigh,  Straus  ft  Falrlelgh  and  Greene 
&  Van  Winlcle,  for  appellants.  M.  A.,  D.  A. 
ft  J.  G.  Sachs  and  Barker  ft  Woods,  for 
apipellees. 

SETTLE,  J.  These  two  actions,  one 
brought  by  appellee  J.  J.  Blum  against  ap- 
pellant and  the  other  by  appellee  Clara 
GK>odman  against  the  same  parties,  were 
tried  together  In  the  lower  court  Appellees, 
J.  J.  Blum  and  Clara  Goodman,  are  brother 
and  sister.  Both  were  Injured  near  their 
residence  In  the  city  of  LouIsvUle,  on  the 
evening  of  November  25,  1002,  by  a  collision 
between  a  carriage,  the  property  of  appellant 
Lonisvllle  Carriage  Company,  in  which  they 
were  riding,  and  one  of  appellant  Louisville 
Railway  Company's  electric  street  cars.  At 
the  time  of  the  collision  appellees  were  being 
driven  by  an  employfi  of  appellant  carriage 
company  from  their  residence  to  a  Thanks- 
giving entertainment  in  a  distant  part  of  the 
city;  the  vehicle,  horse,  and  driver  having 
been  hired  by  them  for  that  purpose.  It  is 
in  substance  averred  In  the  petitions  that  the 
carriage  in  which  appellees  were  riding  was 
in  charge  of  appellant  carriage  company,  act- 
ing by  and  through  its  driver,  and  at  the 
same  time  and  place  appellant  railway  com- 
pany was  operating  on  the  same  street  an 
electric  street  car  la  charge  of  its  motorman. 
and  that  the  driver  In  charge  of  the  carriage 
and  motorman  in  charge  of  the  street  car  con- 
ducted themselves  in  such  an  unskillful  and 
negligent  manner  as  to  cause  a  collision  be- 
tween the  carriage  and  street  car,  whereby 
the  carriage  was  violently  upset,  dragged 
along  the  street,  and  crushed,  and  the  appel- 
lees seriously  cut,  bruised,  and  otherwise 
wounded  upon  their  faces,  heads,  and  other 
parts  of  their  bodies,  thereby  causing  them 
great  physical  and  mental  pain  and  suffering. 
The  answers  of  the  appellant  railway  com- 
pany deny  that  there  was  any  negligence  on 
the  part  of  the  motorman  In  charge  of  the 
car  and  aver  contributory  negligence  on  the 
part  of  appellees  and  that  their  injuries  were 
caused  by  the  negligence  of  the  carriage 
driver.  The  answers  of  appellant  carriage 
company  deny  that  Its  cari'lage  driver  was 
negligent  or  that  the  injuries  of  appellees 
were  caused  by  bis  negligence,  and  aver  that 
their  Injuries  were  caused  by  the  negligence 
of  appellant  railway  company's  motorman 
alone.  The  affirmative  matter  of  the  several 
answers  was  denied  by  a  reply  to  each. 
The  trial  resulted  in  a  verdict  for  each  of  the 
appellees  against  both  appellants.  The  ver- 
dicts returned  by  the  Jury  read  as  follows: 
"We  of  the  Jury  find  both  of  the  defendants 
equally  guilty,  and  fix  damages  as  follows: 
To  Mr.  Jacob  J.  Blum:  For  general  dam- 
ages, 1500.00;  for  speclat^damages,  9221JS0. 

Digitized  by  VjOOQ  [C 


Kyj 


LOUISVILLB  BT.  00.  r.  BLUM, 


187 


Total,  $724.50.  Also  for  Clara  Ooodman: 
For  general  damages,  ^50.00;  for  special 
damages,  $76.00.  Total,  $326.00."  Jndgments 
were  duly  entered  In  accordance  witb  the 
verdlcta,  and  of  those  Judgments  and  the  re- 
I  fasal  of  the  lower  coart  to  grant  them  a  new 

I  trial  api>ellants  complain. 

We  gather  from  the  evidence  the  following 
undisputed  facts:  That  the  residence  of  ap- 
pellees,  numbered  1608,  la  situated  on  the 
west  aide  of  Second  street,  between  Hill 
street  on  the  south  and  Burnett  avenue  on 
the  north.  Second  street  runs  north  and 
Bonth;  Hill  and  Burnett  streets,  east  and 
west  The  lot  of  appellees  is  twice  as  far 
from  Hill  street  as  it  is  from  Burnett  avenue. 
Second  street  is  60  feet  wide,  and  contains 
a  double  line  of  street  railway  tracks.  The 
cars  going  south  use  the  western  track,  and 
those  north  the  eastern  track.  In  going  to 
appellee's  residence  with  the  carriage,  the 
driver  traveled  the  west  side  of  the  street 
and  upon  arriving  at  the  house  stopped  in 
front  thereof  with  the  horse's  head  toward 
Rill  street;  but  when  appellees  entered  the 
carriage  and  directed  the  driver  to  take  them 
to  the  Standard  Club,  the  place  of  the  enter- 
tainment which  is  In  the  northern  end  of 
the  city.  It  became  necessary  for  him  to  take 
the  other,  or  east  side  of  Second  street 
which  Is  used  by  vehicles  going  north.  In 
reaching  the  east  side  of  Second  street  from 
appellees'  residence,  the  carriage  bad  to 
cross  both  tracks  of  the  appellant  railway 
company,  in  attempting  to  do  which  it  was 
struck  by  the  north-bound  street  car.  At 
the  time  of  the  coUlsIon  the  horse  attached 
to  the  carriage  bad  entirely  crossed  the  east- 
em  track,  but  the  body  of  the  carriage  was 
on  the  track. 

We  have  so  far  only  referred  to  such  of 
the  facts  as  seem  to  be  admitted  by  all  the 
parties;  but  in  considering  whether  at  the 
time  the  carriage  left  the  house  of  appellees 
it  was  a  negligent  undertaking  for  the  driver 
to  attempt  to  cross  the  railway  track  in 
firont  of  the  approaching  car,  we  reach  a 
point  In  regard  to  which  the  evidence  is  very 
conflicting.  The  driver  testified  that  about 
the  time  the  carriage  started  across  the  street 
he  saw  the  car  leaving  Hill  street  (1.  e.,  en- 
tering Second  street),  which  was  about  282 
feet  from  appellees'  bouse,  but  that  he 
thought  be  had  time  to  cross  the  tracks  be- 
fore It  would  reach  the  point  of  crossing. 
Bommel,  another  driver  of  a  similar  vehi- 
cle, who  was  standing  near  by  at  the  time, 
testified  to  the  same  effect,  and  also  that  the 
car  increased  its  speed  as  it  approached,  and 
gare  no  signal  with  its  'gong  to  warn  per- 
sons in  firont  of  its  coming.  Other  witnesses 
testified  that  the  car  was  running  at  an 
anaBnal  rate  of  speed  without  sounding  the 
gang,  and  two  of  them  that  as  the  car  ai>- 
proached  the  carriage,  and  about  the  time 
of  its  striking  it  the  motorman  in  charge 
wa«  looking  back  in  the  car,  Instead  of  look- 
ing  oat   ahead  of   it    In   brief,   appellees' 


evidence,  and  that  Introduced  by  the  ap- 
pellant carriage  company,  strongly  conduced 
to  show  that  the  motorman  In  charge  of  the 
car  was  guilty  of  negligence  at  the  time  of 
the  accident  but  for  which  it  would  not 
have  occurred.  Upon  the  other  hand,  there 
were  witnesses  for  the  railway  company 
who  testified  that  the  motorman  was  look- 
ing ahead  of  the  car,  that  It  was  running 
at  a  moderate  and  the  usual  rate  of  speed, 
and  that  the  gong  was  soimded  as  it  ap- 
proached the  carriage.  The  testimony  of 
some  of  these  witnesses  conduced  to  prove 
that  the  driver  of  the  carriage  was  guilty  of 
negligence,  in  that  he  attempted  to  cross  the 
track  in  front  of  the  car  when  it  was  so 
close  that  one  of  ordinary  prudence  must 
have  known  that  a  collision  was  inevitable. 
We  think  the  weight  of  the  evidence  supports 
the  view  that  the  driver  and  motorman  were 
both  guilty  of  negligence,  and  that  their 
Joint  and  concurring  negllg;ence  caused  the 
collision  resulting  in  appellees'  injuries.  In 
other  words,  the  driver  of  the  carriage  was 
guilty  of  negligence  with  respect  to  appel- 
lees in  attempting  to  cross  the  railway  track 
in  front  of  the  approaching  car,  which  was 
less  than  100  yards  away  when  he  left  ap- 
pellees' residence,  and,  of  course,  consider- 
ably nearer  at  the  time  he  reached  the  point 
of  crossing  the  railway  track.  Under  such 
circumstances  he  should,  upon  or  before 
reaching  tbe  track,  have  waited  for  the  car 
to  pass  before  driving  upon  it  Upon  the 
other  hand,  we  think  it  equally  clear  that 
if  the  motorman  had  been  looking  ahead 
of  the  car,  and  had  not  unduly  Increased  its 
speed  after  entering  Second  from  Hill  street 
he  would  have  discovered  the  presence  of 
the  carriage  on  the  track  in  time  to  have 
stopped  the  car  before  striking  it  or  so  re- 
duced Its  speed  as  to  have  prevented  injury 
to   appellees. 

It  Is  unnecessary  to  discriminate  between 
the  appellants  as  to  the  degree  of  care  re- 
quired of  them  in  avoiding  a  collision.  Both 
were  common  carriers,  with  equal  right  to  the 
use  of  the  street  Each  carried  in  its  vehi- 
cle passengers,  to  whom  it  owed  the  highest 
degree  of  care,  and  in  using  the  street  ordi- 
nary care  should  have  been  exercised  by  the 
servant  of  each  of  them  in  avoiding  a  col- 
lision. According  to  the  evidence,  neither 
carrier  used  ordinary  care  to  avoid  the  col- 
lision. Consequently  both  were  liable  to 
appellees  for  tbe  Injuries  sustained  by  the 
collision,  and  neither  can  plead  or  rely  upon 
the  negligence  of  the  other  as  a  defense. 
L.  &  C.  R.  R.  Co.  V.  Case's  Adm'r,  9  Bush, 
735;  Lou.  Packet  Co.  v.  Mulligan,  77  S.  W. 
704,  25  Ky.  Law  Rep.  1287;  Pugh  v.  C.  & 
O.  Ry.  Co.,  101  Ky.  77,  39  S.  W.  605,  72  Am. 
St  Rep.  392;  Lou.,  etc..  Mall  Co.  v.  Barnes' 
Adm'r,  70  S.  W.  261,  25  Ky.  Law  Rep.  2036; 
Central  Passenger  Ry.  Co.  v.  Kuhn,  86  Ky. 
593,  6  S.  W.  441,  9  Am.  St  Rep.  309.  As  the 
Instructions  given  by  the  trial  court  on  this 
point  conform  to  the  view  of  the  law  herein 
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expressed,  we  are  Tinable  to  discover  any 
grounds  for  sustaining  the  objections  made 
to  them  by  coansel  for  appellants. 

It  Is,  however,  iBslsted  that  the  court  erred 
In  Instructions  as  to  the  measure  of  damages. 
The  two  Instructions  as  to  the  measure  of 
damages  were  as  follows:  "(3)  If  the  Jury 
find  for  the  plalntUf  Jacob  J.  Blum,  they 
will  fix  his  general  damages  at  such  smn  as 
will  reasonably  and  fairly  compensate  him 
for  his  bodily  Injuries,  If  any,  and  for  his 
eutferlng,  physical  and  mental,  not  to  ex- 
ceed the  sum  of  $2,500,  the  amount  claimed 
in  his  petition,  and  they  will  also  find  for 
him  special  damages  in  such  sum  ajB  will 
reasonably  and  fairly  compensate  him  for 
his  expense  in  getting  cured,  for  his  loss  of 
time,  and  for  injury  to  his  clothes,  if  any 
such  expense.  Injury,  or  loss  there  was,  not 
to  exceed  the  sum  of  $518.50,  the  amount 
claimed  in  his  petition.  (4)  If  the  Jury 
find  for  the  plaintiff  Clara  Goodman,  they 
will  fix  her  general  damages  In  such  sum  as 
will  reasonably  and  fairly  compensate  her  for 
her  bodily  injuries,  if  any,  and  for  her  suf- 
fering, physical  and  mental,  not  to  exceed 
the  sum  of  $2,500,  the  amount  claimed  in 
her  petition,  and  will  also  find  for  her  in 
eucb  sum  In  special  damages  as  will  reason- 
ably and  fairly  compensate  her  for  her  ex- 
pense in  getting  cured  and  for  Injury  to  her 
clothes,  If  any  such  Injury  or  expense  there 
was,  not  to  exceed  the  sum  of  $110,  the 
amount  claimed  In  her  petition."  While 
In  some  sort  differing  In  form  from  the  in- 
structions usually  given  in  such  cases,  we 
think  these  instructions  substantially  cor^ 
rect  They  confine  the  recovery  to  compen- 
satory damages.  The  appellee  Blum,  in  ad- 
dition to  the  general  damages  asked,  alleged 
and  proved  special  damages,  made  up  of  injury 
to  bis  clothes,  physician's  bill,  cost  of  med- 
icine, and  loss  of  time.  The  verdict  allowed 
him  $500  general  damages,  which  is  not 
excessive,  considering  the  character  of  his 
woimds  and  his  mental  and  physical  suffer- 
ings, and  $224.50  as  special  damages,  which 
sum  is  apparently  reasonable  and  only  made 
him  whole  on  the  items  of  special  damages. 
As  the  injuries  of  appellee  Goodman  were 
much  less  serious  than  those  of  her  brother, 
the  sum  awarded  her  was  correspondingly 
less  in  amount;  but  It  cannot  fairly  be  claimed 
that  either  the  general  or  special  damages 
allowed  her  were  more  than  compensatory, 
or  that  they  were  not  authorized  by  the  evi- 
dence. 

While  formal  objection  was  made  by  ap- 
pellants to  all  the  instructions  given  by  the 
court,  and  several  Instructions  were  offered 
by  them  on  other  features  of  the  cases,  they 
did  not  ask  or  offer  an  instruction  on  the 
measure  of  damages,  in  consequence  of  which, 
and  according  to  the  repeated  ruling  of  this 
court,  they  are  now  estopped  to  complain 
that  the  trial  couift  did  not  give  such  an  in- 
struction on  that  point  as  they  now  Insist 
should  have  been  given. 


Our  examination  of  the  record  convinces 
us  that  no  prejudicial  error  was  committed 
by  the  lower  court  in  any  of  its  rulings,  or 
in  the  matter  of  giving  or  refusing  Instruc- 
tlons.    Wherefore  the  Judgment  is  afflrmed. 


BOARD  OP  COUNCIIiMBN  OF  CITT  OF 

FRANKFORT  v.  OHINN. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1905.) 

!•   PlBADINGB — SKCONU   AKKNDED   PETITION. 

Plaintiff,  after  defendant's  objection  to  the 
sumciency  of  his  petition,  filed  an  amended  peti- 
tion. On  the  trial  the  amended  petition  was 
deemed  defective,  and  plaintiff  filed  a  second 
amended  petition,  containing  aptiy  the  aver- 
ments intended  to  be  embraced  m  the  first 
amended  petition.  Bold,  that  the  court  did  not 
err  in  allowing  the  second  amended  petition. 
[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Pleading,  §§  658,  ©9.] 

2.  NEOUOENCE CONTRIBUTORT     NBOUOENCB— 

PuEAoma — Necessitt. 

A  plaintiff,  suing  for  a  pertmnal  injury 
negligently  inflicted  by  another,  need  not  aver  in 
his  petition  the  absence  of  contributory  negli- 
gence ;  the  burden  of  proving  contributory  negli- 
gence being  on  defendant 

[Ed.  Note.— For  cases  in  point  see  vol.  87, 
Cent  Dig.  Negligence,  »  186-193.] 

3.  Pleadings  —  Amendment    of    PErrnow  — 
Pbejtjdiciai.  Ebrob. 

As  a  petition  in  an  action  for  a  personal 
injury  negligently  Inflicted  by  another  is  good, 
without  an  allegation  of  freedom  from  contrib- 
utory negligence,  the  filing  of  an  amended 
petition  alleging  freedom  from  contributory 
negligence  is  not  prejudicial  to  defendant 

[Ed.  Note. — ^Por  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  £>ror,  {  4107.] 

4.  Municipal    Cobpobationb    —    Defecttv* 
Streets  —  Injcbt  to  Tbaveleb  —  iHsrstro- 

TIONB. 

An  faistruction,  in  an  action  for  a  personal 
Injury  received  in  consequence  of  a  defective 
street  that  if  the  city,  in  repairing  itfi  pave- 
ments, placed  obstructions  across  the  same, 
plaintiff  had  the  right  to  get  around  the  ob- 
structions to  leave  the  pavement  is  not  erro- 
neous on  the  issue  of  contributory  negligence, 
when  read  in  connection  with  other  instruc- 
tions requiring  plaintiff  to  exercise  ordinary 
care  to  prevent  injury  to  his  person. 
6.  Same — Neoliqencb — Cohtribotoet  Nbou- 
oekce. 

A  city  olMtrncted  a  sidewalk  while  It  was 
being  repaved.  In  the  gutter  was  a  sewer  pipe, 
which  contained  an  uncovered  opening.  Grass 
had  grown  over  the  opening,  so  as  to  conceal 
it  from  view.  The  sewer  pipe  had  been  in  such 
a  condition  for  six  or  eight  months,  when  a 
traveler,  in  order  to  walk  around  the  obatme- 
tion,  stepped  on  the  grass,  and  into  the  hole  in 
the  pipe,  and  was  Injured.  Held,  that  the  city 
was  negligent  and  the  traveler  was  not  charge- 
able with  contributory  negligence. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent    Dig.    Municipal   Corporations,   U   1673, 
1678.] 
6.  Damages — Personal  Injuries — ^Excess. 

Plaintiff's  ankle  was  twisted  and  her  knee 
wrenched  by  reason  of  a  defective  street  She 
was  confined  to  her  l>ed  or  an  invalid's  chair 
about  8  weeks.  She  went  on  crutches  for  4  or 
6  weeks.  At  the  trial,  15  months  after  the  In- 
Jury,  she  could  not  walk  a  great  distance  with- 
out suffering  pain.  Her  nervous  system  was 
injured.  She  suffered  intense  pain,  and  would 
probably  never  be  as  strong  as  before  the  acci- 
dent  At  the  trial  the  injured  ankle  was  larger 
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than  the  other,  and  the  knee  amaUo',  and  there 
vas  a  loss  of  sensation  in  the  muscles  of  the 
leg.  There  was  also  crepitation  in  the  ankle 
joint  when  mo7ed,  and,  if  the  ligaments  were 
pressed  on,  she  would  scream  with  pain.  Held, 
tint  a  verdict  for  $2,500  was  not  excessive. 
7.  Appeal — Review — Damaqes. 

The  court  on  appeal  cannot  reverse  a 
verdict  in  a  personal  injury  action  on  the  ground 
that  the  damages  awarded  are  excessive,  unless 
the  damages  are  so  large  as  to  show  that  they 
are  the  rranlt  of  passion  or  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  vol  8, 
Cent  Dig.  Appeal  and  Brror.  i  8944.] 

Appeal    trom     Circuit    Court,    FranUln 

County. 
"Not  to  be  offlclally  reported." 
Action  by  Alice  Cbinn  against  the  board 

of  cooncUmen    of   the   city    of    Frankfort 

From  a   Judgement  for  plaintiff,  defendant 

appeals.    AfQrmed. 

T.  Hlter  Crockett,  City  Atty.,  and  Guy  H. 
Briggs,  for  appellant  Frank  Cblnn,  for  ap- 
pellee. 

HOBSON,  O.  J.  On  August  28, 1903,  about 
half  past  9  o'clock  at  night.  Miss  Alice  Chlnn, 
In  company  with  a  friend,  walked  down 
Steele  street  When  she  came  to  the  comer 
of  Second  street  they  found  the  sidewalk  ob- 
•tmcted.  The  dty  was  putting  in  a  new 
Intersection  at  the  comer.  Two  barrels  were 
set  on  the  sidewalk,  and  from  these  barrels 
timbers  were  laid  across  the  sidewalk  to  pre- 
rent  persons  from  walking  on  the  new  work. 
These  timbers  extended  out  to  the  curbing. 
Between  the  sidewalk  and  the  curbing  there 
is  a  grass  plot  about  three  feet  wide,  and  In 
this  grass  plot,  just  at  the  comer,  stood  a 
tree  which  extended  out  nearly  to  the  curb- 
ing. When  the  ladles  found  the  sidewalk 
obstructed,  not  wishing  to  return,  they  con- 
eloded  to  stq;>  out  into  the  gutter  and  go 
around  on  Second  street  Miss  Chlnn,  who 
was  In  front  put  her  foot  over  the  curbing, 
and,  noticing  a  little  green  grass  In  the  gut- 
ter, stepped  upon  it  Her  foot  went  down 
immediately  to  the  depth  of  her  knee,  as  the 
grass  was  growing  over  a  sewer  pipe  about 
a  foot  wide,  which  had  been  left  open  In  the 
gutter.  She  fell  forward  upon  a  rock  pile, 
catting  her  hand  badly.  She  tljpught  at 
first  that  her  leg  was  broken;  but  it  turned 
out  that  tbe  ankle  was  twisted  and  the  knee 
wrenched,  but  no  bones  broken.  She  was 
confined  to  her  bed  or  an  Invalid's  chair 
about  3  weeks;  bad  to  be  lifted  from  the  bed 
to  the  chair.  She  went  on  crutches  for  4 
or  6  weeks,  and  was  unable  to  wear  a  shoe 
or  stocking  for  about  6  weeks.  The  knee 
and  ankle  turned  black,  and  there  was  con- 
siderable swelling  for  some  time.  At  the 
trial,  which  took  place  15  months  afterwards. 
Hiss  Cblnn,  who  had  been  a  good  walker,  i 
could  not  walk  a  great  distance  without  snf- 
f«ins  a  great  deal  of  pain.  She  testified 
that  her  nervous  system  was  perhaps  more 
seriously  Injured  than  her  limb;  that  the 
nervous  shock  was  such  that  she  had  not 
been  her  natural  self  since;  that  she  did  not 


sleep  well  at  night  and  was  very  nerrous. 
She  did  not  attend  to  any  business  for  6 
months.  At  Christmas,  after  she  thought  she 
was  recovered,  she  had  to  go  back  and  be  put 
in  presses  again.  She  endeavored  to  take 
physical  culture  exercise  to  restore  the  ankle 
and  knee,  but  could  not  go  through  the  move- 
ments on  account  of  the  pain  It  gave.  She 
suffered  intensely,  as  shown  by  a  number  of 
witnesses.  The  physicians  testified  that  the 
ligaments  were  torn  from  tbe  bone,  and  that 
she  would  probably  never  be  as  strong  In  the 
ankle  as  before,  and  that  any  ordinary  twist- 
ing or  turning  of  the  foot  or  knee  would  be 
liable  to  reproduce  the  aymptoms  of  tbe 
strain,  and  that  the  Injury  was  permanent, 
in  that  It  was  liable  to  be  reproduced  by 
slight  causes.  At  the  trial  the  injured  ankle 
was  larger  than  the  other,  and  the  knee 
smaller,  and  there  was  a  loss  of  sensation  in 
the  muscles  of  the  calf  of  tbe  leg.  There 
was  also  crepitation  in  the  ankle  Joint  when 
moved,  and,  if  the  ligaments  were  pressed 
upon,  she  would  scream  with  pain.  The 
sewer  pipe  had  been  in  the  condition  it  was 
for  6  or  8  months.  The  grass  had  grown  up 
around  It  and  fallen  over  It,  so  as  to  cover 
the  bole,  concealing  it  from  view  when  Miss 
Chlnn  stepped  upon  it  There  had  never 
been  any  protection  over  the  hole.  The  pipe 
had  been  put  in  there  by  the  dty,  and  Its 
condition  was  known  to  the  city  authorities. 
Miss  Chlnn  sued  the  dty  to  recover  for  her 
injury.  The  Jury  to  whom  the  case  was  sub- 
mitted found  a  verdict  for  the  plaintiff  and 
fixed  her  damages  at  $2,500,  and  the  city 
appeals. 

It  is  urged  for  the  appellant  that  tlie  pe- 
tition Is  defective  on  the  ground  that  the  dty 
is  required  only  to  exerdse  proper  care  to 
have  its  sidewalks  reasonably  safe  for  per- 
sons using  them  with  ordinary  care,  and  be- 
fore one  injured  can  recover  he  must  allege, 
not  only  that  tbe  street  was  not  in  proper 
repair,  but  that  at  the  tiuie  he  was  in- 
jured he  was  exerdsing  ordinary  care. 
When  the  objection  was  made  In  the  circuit 
court  the  plaintiff  filed  an  amended  petition, 
in  which  she  endeavored  to  make  her  plead- 
ing conform  to  the  rule  insisted  on  by  the  de- 
fendant; and  on  the  trial,  finding  that  this 
pleading  was  stilt  deemed  defective,  she  filed 
a  second  amended  petition,  containing  aptly 
the  averments  which  had  been  evldenUy 
Intended  to  be  embraced  in  the  flrat  amended 
petition.  There  was  no  error  in  allowing  the 
second  amended  petition  to  be  filed,  as  It 
simply  made  more  definite  what  the  plaintiff 
had  attempted  to  allege  in  her  first  amended 
petition.  The  petition  as  amended  contained 
the  averments  which  the  defendant  Insists 
were  necessary,  and  so  the  question  relied 
on  by  the  appellant  is  not  presented  by  the 
record.  The  rule  in  thlq  state  is  that  the 
burden  of  proof  as  to  contributory  negligence 
is  upon  tbe  defendant,  and  in  those  states 
where  the  burden  of  proof  is  upon  the  defend- 
ant to  show  that  the  plaintiff  was  guilty  of 
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contributory  negligence  the  tinlverial  rule  Is 
that  the  plaintiff  need  not  aver  in  his  plead- 
ings the  absence  of  contributory  negligence. 
1  Shearman  &  Redfleld  on  Negligence,  {|  108^ 
H3;  City  of  Lancaster  v.  Walter,  80  S.  W. 
189,  25  Ky.  Law  Rep.  2189.  The  original 
petition  was  therefore  good.  The  filing  of 
the  amended  petitions  was  unnecessary, 
but  was  not  prejudicial  to  the  defendant 
That  the  city  is  liable  for  failing  to  keep 
its  streets  in  repair  has  so  often  been  held 
that  the  question  Is  no  longer  open. 

The  court  Instructed  the  Jury  as  follows: 
"(1)  The  jury  are  Instructed  that  the  city 
is  not  required  to  foresee  or  provide  against 
every  possible  danger  or  accident  that  may 
occur,  but  is  required  to  exercise  ordinary 
care  to  keep  its  streets  in  such  condition 
as  to  be  reasonably  safe  for  public  travel 
by  persons  exercising  ordinary  care  for  their 
own  safety;  and  It  was  the  duty  of  plain- 
tiff, in  using  said  streets,  to  exercise  ordi- 
nary care  to  prevent  injury  or  accident  to 
her  own  person.  (2)  If  the  Jury  believe 
from  the  evidence  that  plaintiff,  whilst  using 
the  pavement  or  streets  of  defendant  in 
a  reasonable  and  prudent  manner  and  ex- 
ercising ordinary  care  to  prevent  Injury 
or  accident  to  her  own  person,  fell  into 
an  open  sewer,  that  she  did  not  know  was 
open,  and  was  thereby  injured,  and  further 
believe  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  conld  have  known, 
said  sewer  was  open  a  su£Bclent  length  of 
time  before  said  Injury  to  have  closed  the 
same  by  exercising  reasonable  diligence,  and 
believe  that  the  injuries  to  plaintiff  were 
caused  by  the  negligence  or  carelessness  of 
defendant  In  falling  to  close  said  sewer  or 
keep  the  streets  in  a  reasonably  safe  con- 
dition for  travel  by  persons  exercising  ordi- 
nary care  for  their  own  safety,  they  should 
find  for  plaintiff,  and  assess  her  damages 
at  such  a  sum,  not  exceeding  $2,500,  as 
will  fairly  compensate  her  for  the  mental 
and  physical  pain  she  has  suffered  or  may 
suffer  by  reason  of  said  injury.  If  any,  and 
for  the  permanent  impairment  of  her  power 
to  earn  money.  If  any,  due  to  said  injury. 

(3)  The  Jury  are  instructed  ttiat  if  the 
defendant,  in  repairing  its  pavements,  placed 
obstructions  In  and  across  the  same  that 
prevented  plaintiff  from  using  the  same,  then 
she  had  the  right,  In  order  to  get  around 
said    obstructions,    to    leave    the    pavement. 

(4)  Ordinary  care,  as  used  in  these  instruc- 
tions, is  such  care  as  an  ordinarily  prudent 
I>erson  would  exercise  under  circumstances 
similar  to  those  proven  In  this  case.  Negli- 
gence Is  the  failure  to  exercise  ordinary 
cnre.  (5)  If  the  Jury  l>elieve  from  the  evi- 
dence that  the  street,  at  the  place  where 
plaintiff  was  Injured,  was  in  a  reasonably 
safe  condition  for  public  travel  by  persons 


exercising  ordinary  care  to  prevent  Injury 
or  accident  to  their  own  persons,  or  believe 
that  the  city  did  not  know,  or  by  the  exer- 
cise of  ordinary  care  could  not  have  known, 
that  the  sewer  was  open  a  sufficient  length 
of  time  before  the  injury  to  have  closed 
same  by  using  reasonable  diligence,  or  if 
they  believe  that  plaintiff  was  not  exercis- 
ing ordinary  care  for  her  own  safety  when 
she  was  injured,  or  tf  they  believe  that 
by  her  own  negligence  or  failure  to  exercise 
ordinary  care  she  caused  or  contributed  to 
her  injury  to  such  an  extent  that,  except 
for  her  negligence  or  want  of  ordinary  care, 
the  injury  would  not  have  happened,  they, 
should  find  for  defendant"  Appellant  com- 
plains of  Instruction  8;  but  we  are  unable 
to  see  that  it  was  Improper.  All  the  in- 
structions are  to  be  read  together,  and, 
when  this  instruction  is  read  with  the  others. 
It  clearly  left  the  Jury  to  determine  whether 
the  plaintiff  exercised  ordinary  care  in 
leaving  the  pavement  and  stepping  into  the 
gutter  as  she  did.  Tliat  the  city  was  guilty 
of  negligence  In  suffering  such  a  hole  to 
remain  in  the  street  so  long,  and  then  ob- 
structing the  sidewalk  as  it  did,  whereby 
persons  would  naturally  pass  around  the 
obstruction  Just  as  appellee  did,  hardly  ad- 
mits of  question ;  for,  the  whole  l>eing  over- 
grown with  grass  and  not  perceptible  to  ai>- 
pellee  In  coming  along  In  the  nighttime,  she 
cannot  be  charged  with  contributory  negli- 
gence in  stepping  upon  what  seemed  to  be 
a  tuft  of  grasa 

It  is  earnestly  maintained  that  the  ver- 
dict is  excessive,  indicating  passion  and  prej- 
udice. There  is  force  in  this  position.  The 
verdict  is  undoubtedly  large  for  the  injury 
sustained.  But  under  the  Constitution  the 
Jury  is  the  tribunal  for  the  determination 
of  such  questions,  and  their  verdict  cannot 
be  disturbed,  unless  so  large  as  to  show 
that  It  Is  the  result  of  passion  or  prejudice. 
It  is  not  enough  that  the  verdict  is  larger 
than  the  court  would  have  rendered.  The 
Jury  saw  the  Injured  person.  They  saw  and 
heard  the  witnesses.  The  Jury  are  drawn 
from  the  different  walks  of  life.  They  put 
together  ^their  common  experiences,  and  the 
presumption  of  the  law  is  that  the  concia- 
Blon  of  12  disinterested  men  In  practical 
matters  of  this  sort  will  come  nearer  doing: 
justice  than  Judges,  however  learned,  whose 
experience  in  practical  things  may  not  be 
so  varied,  and  who  have  not  the  witnesses 
before  them.  There  is  nothing  in  the  case 
to  Indicate  that  the  Jury  were  prejudiced 
against  the  city,  or  to  show  any  passion 
on  their  part;  and,  while  the  verdict  Is 
large,  we  cannot  say  that  it  is  so  large 
as,  standing  alone,  to  indicate  passion  or 
prejudice  on  the  part  of  the  jury. 

Judgment  affirmed. 
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TABB  T.  WORTHAM'S  ADM-B  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1805.) 

1.  AoxiniBTRATOBs— SaiiES  OF  Laud  —  Pat- 
KENT  OP  Debts. 

Under  Ot.  Ck>de  Frac  S8  42S-430,  authoris- 
ing the  brings  of  an  action  for  the  settlement 
of  a  decedent's  estate,  requiring  the  petition  in 
sQch  an  action  to  state  the  amount  of  decedent'* 
debts  and  the  nature  and  value  of  his  prop- 
erty, empowering  the  court  to  order  a  sale  of 
90  much  of  the  real  property  as  may  be  neces- 
sary for  the  payment  of  the  debts  in  case  the 
personal  estate  is  inknfiScient,  and  proTiding 
that  the  court  shall  make  an  order  for  the 
creditors  of  the  decedent  to  appear  before  a 
commissioner  and  prove  their  claims,  it  was 
error  for  the  court  to  direct  a  sale  of  a  dece- 
dent's lands  to  pay  debts,  where  the  petition, 
while  allying  tliat  the  personal  estate  was 
insufficient  to  pay  the  indebtedness  and  that 
decedent  owed  at  the  time  of  her  death  several 
thousand  dollara,  did  not  state  the  amount  of 
the  personal  estate  and  did  not  make  any  of  the 
creditors  parties  to  the  action,  and  the  court 
made  no  order  of  reference  to  a  commissioner 
before  whom  the  creditors  might  prove  their 
claims,  and  no  claims,  purged  of  usury,  set-off, 
and  diaooant  as  required  by  the  statute,  wer* 
filed  by  the  creditors. 

2.  Same— Necessitt  of  Taking  Fboof. 

In  an  action  against  infant  heirs  to  pro- 
cure a  sale  of  their  ancestor's  land  to  pay  debts, 
the  court  cannot  take  the  allegations  as  con- 
fused, bat  they  must  be  snpiMrted  by  proof. 

3.  Eq-uitt— Decbexs— Pbkmatube  Entbt. 

Under  Act  March  29,  1902  (Acts  1902,  p. 
?T3.  c  122),  I  5,  providing  that  suits  In  equity 
fbxW  stand  for  trial  at  the  first  term  of  court 
after  the  issue  shall  be  completed,  or  shall  have  * 
been  completed,  30  days  before  the  commence- 
ment of  the  term,  a  judgment  entered  on  July 
28th  at  a  special  term  in  a  suit  to  settle  a  de- 
cedentfa  estate  was  pranatnre,  where  process 
bad  not  been  served  on  certain  defendants  until 
the  precedbg  15th  of  July. 

Appeal  from  C9rcult  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Settlement  action  by  Flora  Wortham's 
admlnistTator  against  Wilbur  O.  Wortham 
and  others.  The  property  of  the  decedent 
was  sold  for  the  payment  of  debts,  and,  ex- 
ceptions to  the  sale  being  overrnled,  J.  H. 
Tabb,  the  purchaser,  appeals.    Reversed. 

h.  A.  Fanrest,  for  appellant  S.  M.  Pay- 
ton,  for  appellees. 

NU3JN,  J.  Flora  Wortham,  a  widow,  died 
in  Hardin  county,  leaving  surviving  her 
fonr  children  as  her  only  heirs,  namely,  Wil- 
bur C,  Everett,  Lyda  May,  and  Nellie 
Wortham.  The  first  named  was  21,  the  next 
two  were  over  14  and  under  21,  and  the  last 
was  about  9,  years  of  age.  She  left  some 
persoxul  estate  and  about  215  acres  of  land. 
One  Lynn  B.  Summers  administered  upon 
her  estate  and  instituted  an  action  to  settle 
the  estate,  making  the  above-named  children 
alone  defendants  to  the  action.  He  alleged 
that  the  personal  estate  left  by  the  decedent 
which  <ame  to  his  hands  was  Insufficient  to 
pay  the  indebtedness  of  the  estate,  but  he 
did  not  state  the  amount  of  it  He  also  al- 
leged that  decedent  owed  at  the  time  of  her 
death  several  thousand  dollars,  naming  some 
of  the  creditors,  but  did  not  make  any  of  them 


parties  to  the  action.  Nor  docs  It  appear 
that  the  court  made  any  order  of  r^erence 
to  the  commissioner  before  wbom  the  credit- 
ors might  appear  and  prove  thdr  claims. 
Nor  does  it  appear  that  any  of  the  creditors 
ever  presented  in  any  way  their  claims  in 
the  action,  purged  of  usury,  set-off,  and  dis- 
count, as  required  by  the  statutes.  It  ap- 
pears that  the  proceedings  In  this  action  by 
the  administrator  were  not  In  conformity 
with  sections  428,  429,  and  430,  Civ.  Code 
Prac,  and  It  was  error  to  direct  a  sale  of 
the  land  thereunder. 

The  administrator  also  alleged  in  his  peti- 
tion that  the  land  left  by  the  decedent  was 
so  located  and  situated  that  enough  of  it 
could  not  be  sold  to  pay  the  balance  of  the 
debts  of  the  deceased  without  Impairing  and 
injuring  the  residue  of  the  land,  and  that  it 
would  be  to  the  interest  of  both  the  heirs 
and  creditors  that  the  whole  of  the  tract  be 
sold  together,  and  that  after  the  payment 
of  the  debts,  the  residue  of  the  money  should 
be  applied  and  appropriated  to  the  use  and 
benefit  of  the  heirs.  Under  this  pleading, 
supported  by  two  ex  parte  affidavits,  the  court 
ordered  a  sale  of  the  land,  which  was  made 
and  reported.  The  purchaser  filed  excep- 
tions to  the  sale,  and  it  was  made  to  appear 
on  the  trial  of  these  exceptions  that  the  de- 
fendants had  not  been  served  with  process, 
and  the  court  set  aside  the  sale.  This  order 
was  made  on  the  2d  of  July,  1904.  It  ap- 
pears that  on  that  day  the  court  made  an 
order  calling  a  special  term,  to  be  held  be- 
ginning on  the  25th  of  the  same  month,  and 
In  naming  the  cases  assigned  to  be  tried 
at  this  special  term  this  case  was  one  of 
them.  An  alias  process  was  issued  by  the 
clerk  against  the  three  Infant  defendants, 
and  was  duly  served  upon  them  on  the  15th 
of  July. '  It  appears  that  after  the  insti- 
tution of  this  action  the  county  court  ap- 
pointed one  B.  C.  Summers  guardian  for  the 
Infant  defendants.  He  filed  his  answer  as 
guardian,  admitting  the  allegations  of  the 
petition  prior  to  the  15th  of  July,  the  day 
on  wtilch  the  Infants  were  served,  and  again 
on  the  26th  of  July,  during  the  special  term. 
On  this  last-named  day  the  court  made  an- 
other order  directing  a  sale  of  the  land  in 
accordance  with  the  prayer  of  the  petition. 
The  commissioner  reported  the  sale,  and  the 
appellant  the  purchaser,  filed  exceptions, 
which  the  court  overruled,  and  he  has  ap- 
pealed. 

It  is  evident  that  both  persons  desire  an 
affirmance.  We  are  of  the  opinion  that  the 
proceedings  had  in  this  action  to  divest  these 
children  of  their  interest  in  this  land  were  so 
irregular  that  the  sale  cannot  be  upheld.  In 
an  action  like  this  against  infants,  the  court 
cannot  take  the  allegations  as  confessed,  but 
they  must  be  supported  by  proof.  This  does 
not  appear  to  have  been  done  in  this  case. 
The  record  shows  that  the  judgment  was  en- 
tered on  the  26th  of  July  at  the  special  term  of 
the  court    There  appear  the  depositions  of  two 
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wltneaaes  In  the  record,  but  the  caption  and 
<%rtlficate  both  show  that  they  were  taken  the 
-day  after,  on  the  27th  of  July,  and  there  Is  no 
order  showing  that  they  were  filed.  The 
action  did  not  stand  for  trial  on  the  26th  of 
July;  the  children  having  been  served  with 
process  on  the  15th  of  that  month.  Section  6 
-of  an  act  to  regulate  proceedings  in  civil  ac- 
tions, which  became  a  law  March  20,  1902, 
(Acts  1902,  p.  273,  a  122),  is  as  follows: 
"Suits  in  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  Issue  shall  be 
completed,  or,  by  the  provisions  of  this  act, 
shall  have  been  completed,  30  days  before  the 
commencement  of  the  term."  This  section  Is 
in  substance  the  same  as  section  864  of  the 
Civil  Code  of  Practice,  except  the  change  is 
made  from  90  to  30  days.  The  pleadings  in 
this  case  bad  not  been  completed  30  days 
prior  to  the  beginning  of  this  special  term, 
nor  should  or  could  they  have  been  completed 
80  days  before  the  commencement  of  that 
term.  Therefore  the  Judg;ment  is  premature. 
There  are  other  questions  raised  which  we 
do  not  deem  It  necessary  to  refer  to.  For  the 
reasons  indicated,  the  judgment  Is  reversed, 
and  the  cause  remanded  for  farther  proceed- 
ings consistent  herewith. 


RASH  T.  HART  et  aL 

(Court  of  Appeals  of  Kentuclcy.    Oct.  24,  1005.) 

BsT0PPBa>-BY  Division  of  Pbopkbtt. 

Where  hasband  and  wife,  in  settlement 
of  a  suit  between  them,  agree  that  they  shall 
divide  equally  a  tract  of  land,  and  the  division 
is  made,  and  she  receives  her  half,  and  he  sells 
his  part,  she  is  estopped  to  assert  an  interest 
in  his  part,  as  well  against  his  vendee  as  against 
him. 

Appeal  from  Cilrcult  CJourt,  Henderson 
Oounty. 

"Not  to  be  officially  reported." 

Action  by  Emily  H.  Hart  against  O.  W. 
Rash  and  others.  From  the  Judgment,  Rash 
appeals,  and  Hart  takes  a  cross-appeaL 
Reversed. 

Dorsey  &  Stanley  and  Montgomery  Mer- 
rltt,  for  appellant  Thos.  E.  &  B.  C.  Ward 
and  Hazelrlgg  &  Hazelrigg,  for  appellees. 

HOBSON,  O.  J.  On  September  28,  1888, 
Emily  H.  Hart;  by  Montgomery  Merritt,  as 
her  attorney,  filed  an  action  against  her  hus- 
band, T.  F.  Hart,  for  a  divorce  from  bed  and 
board  and  for  alimony,  on  the  ground  of 
abandonment.  In  her  petition  she  made 
the  following  allegation  as  to  the  property 
owned  by  her  and  her  husband :  "The  plain- 
tiff has  no  estate,  but  the  defendant  has 
60  acres  of  valuable  land  in  this  county,  and 
a  life  estate  in  180  acres  adjoining,  which 
rents  for  |1,0<X)  annually." 

About  six  weeks  later  the  following  writ- 
ten contract  was  entered  Into  between  her 
and  her  hnsband  In  settlement  of  the  claim 
for  alimony : 

"As  a  settlement  of  the  property  rights 


of  the  undersigned,  T.  F.  Hart  and  Emily  H. 
Hart,  it  is  agreed  that  they  will  convey  to 
O.  W.  Rash  the  60  acres  of  land  to  which  T. 
F.  Hart  has  a  fee-simple  title  in  Henderson 
county,  Ky.,  about  three  miles  from  the  city 
of  Henderson  and  adjoining  the  lands  of 
Mrs.  Martha  Banks,  In  satisfaction  of  the 
mortgage  held  by  said  Rash  on  said  60  acres 
and  the  180  acres  adjoining,  and  the  said 
180  acres  is  to  be  equally  divided  between 
the  said  T.  F.  and  Emily  H.  Hart  As  soon 
as  said  land  can  be  surveyed,  the  same  is 
to  be  formally  conveyed  to  said  Rash  and 
to  each  other,  and  said  60  acres  and  180 
acres  to  be  divided  in  as  good  shape  as 
possible.  The  ninety  acres  to  be  allotted  to 
B.  H.  Hart  adjoining  Willett  and  Elam. 
The  said  T.  F.  Hart  Is  to  further  pay  Emily 
H.  Hart  $200  in  cash,  to  be  paid  to  O.  W. 
Rash,  and  he  to  pay  same  to  'her  in  quarter- 
ly payments.  This  settlement  shall  be  final, 
and  the  said  Emily  H.  Hart  shall  hereafter 
have  no  claim  upon  said  T.  F.  Hart  for 
alimony  or  maintenance,  or  any  claim  or 
Interest  In  any  property  be  now  owns  or 
hereafter  may  acquire. 

"Witness  our  hands  this  November  10. 1898. 
«T.  F.  Hart 
"Emily  H.  Hart 

"Acknowledged  before  me  by  Emily  H. 
Hart  November  10th,  1898. 

"Montgomery  Merritt  N.  P.  H.  Co." 

The  180-acre  tract  was  divided,  pursuant 
to  the  writing,  into  two  parts  of  80  acres 
each.  Hart  sold  to  O.  W.  Rash  his  life  es- 
tate in  the  90  acres  which  he  received  in 
the  division.  So  on  November  15,  1888, 
deeds  were  made  by  which  the  60-acre  tract 
and  the  life  estate  of  Hart  in  the  half  of 
the  180-acre  tract  falling  to  him  were  con- 
veyed to  O.  W.  Rash,  and  the  life  estate  of 
Hart  In  the  other  half  of  the  180-acre  tract 
was  conveyed  to  Emily  H.  Hart  The  deed 
was  made  to  Rash  by  the  direction  of  Hart 
who  Joined  In  the  conveyance.  Rash  and 
Mrs.  Hart  took  possession  of  the  lands  deed- 
ed to  them,  and  have  since  held  them.  In 
April,  1903,  Hart  and  his  wife  became  recon- 
ciled and  resumed  marital  relations.  About 
that  time  this  suit  was  brought  by  her 
against  Rash.  She  charged  In  her  petition 
that  by  the  agreement  between  her  and  ber 
husband  she  was  to  have  120  acres,  and  not 
00  acres,  and  that  Hart  had  by  fraud  sub- 
stituted 00  for  120  acres.  By  an  amend- 
ed petition  she  charged  tb&t  the  180-tract 
of  land  was  not  conveyed  to  her  husband 
for  life,  but  was  conveyed  to  her  and  him 
Jointly  for  life,  and  asked  the  court  to  ad- 
Judge  her  the  owner  for  life  of  one-taalf  of 
the  180  acres.  Proof  was  taken,  and  on 
final  bearing  the  circuit  court  held  that 
there  was  no  evidence  of  fraud  on  the  part 
of  Rash,  but  that  Emily  H.  Hart  owned  a 
life  estate  In  half  of  the  80  acres  conveyed 
to  Rash.    From  this  Judgment  Rash  appeals. 

As  will  be  observed,  the  first  question  in 
the  case  Is  what  Interest  Hart  and  hla  wife 
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took  In  the  180  acres  of  land  nnder  the  deed 
by  which  It  was  held.  The  material  part  of 
the  deed,  which  was  made  on  September  29, 
1886,  la  In  these  words,  following  some  pre- 
ceding clauses  relating  to  the  60  acres  and 
other  matters  not  here  material:  "And  the 
said  J.  D.  Robards,  having  heretofore  can- 
celed the  three  notes,  for  $900.00  each,  held 
by  him  on  the  said  Hart,  does  hereby  ratl^ 
said  act,  and  In  consideration  of  one  dollar 
in  hand  paid,  the  receipt  of  which  Is  hereby 
acknowledged,  and  the  further  consideration 
of  the  love  and  affection  he,  the  said  Robards, 
Iiears  Ids  stepson,  which,  though  there  is  no 
kin,  yet  the  long  and  Intimate  relations  be- 
tweoi  them  he  cannot  realize  scarcely  a  dif- 
ference between  htm  and  his  son,  he,  the 
said  BotMuds,  and  his  wife,  Mary  T.  Robards, 
tiare  bargained  and  sold  and  do  hereby  con- 
Tey  unto  Thomas  F.  Hart  and  his  wife,  Emily 
Hart  [here  follows  description],  to  have  and 
to  hold  the  last-named  60-acre  tract  and  the 
i20Ts/i«o-acre  tract,  together  with  all  and 
singular  the  appurtenances  thereunto  be- 
longing, to  him,  the  said  Thomas  F.  Hart, 
for  and  during  his  Ufe,  and  to  his  wife, 
Emily,  during  her  life,  and  to  their  children, 
If  there  be  any,  and,  if  none,  then  the  said 
land  la  to  descend  and  go  to  my  son  E.  T. 
Kobards  during  his  life,  and  at  his  death  go 
to  his  children,  but  If  the  said  Bmily  Hart 
shall  live  longer  than  h»  husband,  Thomas 
F.  Hart,  then  she  Is  only  to  hold  said  land 
durli^  her  widowhood,  provided  Thomas  F. 
Hart  dies  childless ;  but  If  the  said  Thomas 
F.  Hart  shall  live  longer  than  ISjmlly,  his 
wife,  and  after  her  death  should  marry  and 
have  issue,  then  said  land  shall  go  to  the 
child  or  children  of  the  said  Thomas  F.  Hart 
living  at  his  death."  Mrs.  Hart  tesU&ed 
that  she  did  not  know  that  she  took  any  in- 
terest in  this  land  during  the  lifetime  of  her 
husband  untU  her  attorney  in  this  action 
examined  the  deed  and  advised  her  that  un- 
der it  the  land  passed  to  her  and  her  husband 
jointly  for  life,  shortly  before  her  amended 
petition  was  filed.  Rash  testified  that  he 
bought  the  land  without  notice  of  any  claim 
on  ber  part  that  she  took  half  of  the  180-tract 
for  life  nnder  the  deed. 

Bnt  it  is  insisted  that,  the  deed  being  re- 
corded, he  must  take  notice  of  its  provisions, 
and  that  he  is  not,  therefore,  a  bona  fide 
pforctaaser  for  valu&  It  is  also  insisted  that, 
as  tbe  deed  which  Mrs.  Hart  signed  only  con« 
veyed  to  Rash  the  life  Interest  of  her  hus- 
band, T.  F.  Hart,  she  is  not  estopped  by  the 
deed  to  set  up  that  she  owned  for  life  a  half 
Interest  in  the  land.  We  do  not  find  that 
there  was  any  fraud  In  the  contract  of  Nov- 
emt>eT  10,  1808.  By  that  contract  It  was 
stipulated  that  the  180  acres  should  be  equal- 
ly divided  between  Mr.  and  Mrs.  Hart,  and 
that,  as  soon  as  the  land  could  be  surveyed, 
the  part  falling  to  each  was  to  be  conveyed 
to  tbe  one  oitltled  to  it  The  land  was  sur- 
veyed and  divided,  and  deeds  were  made 
porsnant  to  the  contract  As  to  the  90  acres, 
Rasb  stands  In  the  shoes  of  T.  F.  Hart;  for 
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the  deed  as  to  this  land  was  made  to  him  as 
the  vendee  of  Hart  to  save  the  writing  of 
two  deeds.  If  this  deed  had  been  made  to 
T.  F.  Hart,  Mrs.  Hart  would  not  have  been 
allowed  to  set  up  against  him  that  she  owned 
an  undivided  one-half  of  the  90  acres  so  con- 
veyed to  him ;  for  by  the  written  contract 
she  had  agreed  that  the  180  acres  should  be 
equally  divided  between  them,  and  one-half 
of  it  conveyed  to  each.  Whatever  interest 
she  had  in  the  180  acres  under  the  deed  is 
not  now  material.  She  agreed  then,  as  a 
settlement  of  the  suit  between  them  and  in 
consideration  of  $200  paid  to  her,  that  this 
180  acres  of  land  should  be  equally  divided. 
The  division  having  been  made,  and  she  hav- 
ing received  her  half  of  the  land  nnder  the 
agreement,  she  would  not  be  allowed  to  set 
up,  as  against  her  husband  with  whom  she 
made  the  contract,  that  she  was  entitled  to 
any  interest  in  the  other  half  of  the  land 
which  fell  to  him.  To  allow  her  to  do  this 
would  be  to  allow  ber  to  Ignore  the  contract, 
taking  all  It  gave  her  and  relinquishing  noth- 
ing that  it  gave  her  husband.  The  necessary 
effect  of  the  contract  Is  that  she  and  her 
husband  each  took  one-half  of  4he  land.  It 
does  not  mean  that  she  Is  to  have  three- 
fonrths  of  the  land  and  her  husband  one- 
fourth.  She  cannot  hold  under  the  contract 
and  against  It,  and  so  she  is  estopped  as 
against  ber  husband  to  set  up  any  claim  to 
the  half  of  the  land  which  fell  to  him  in  the 
dlvlsloa  Rash,  the  purchaser  from  ber 
husband,  is  entitled  to  all  his  rights,  and  the 
estoppel  protects  him,  no  less  than  his  voi- 
der. 

This  conclusion  makes  it  unnecessary  for 
us  to  construe  the  deed,  or  determine  whether 
the  construction  of  that  instrument  which 
the  parties  themselves  placed  upon  it  was  the 
proper  construction. 

Judgment  reversed,  and  cause  remanded 
for  a  JHidgment  as  herein  Indicated.  Judg- 
ment on  the  cross-appeal  is  afiSrmed. 


IRVINE  V.  IRVINE. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1905.) 

1.  QuiETiNo   TnxE—l88int8  —  Judgment   on 
Pleadings. 

Where,  in  a  suit  to  quiet  title,  plaintiff 
alleged  ownership  of  the  land  in  dispute,  and  de- 
fendant in  his  answer  denied  the  allegations  of 
the  petition,  and  alleged  that  he  was  the  owner, 
that  he  had  purchased  the  land  and  paid  for  it, 
and  that  he  had  been  in  full  possession  ever 
since  the  purchase,  and  had  paid  the  taxes,  de- 
fendant was  not  entitled  to  judgment  on  the 
pleadings,  for  failure  of  plaintiff  to  controvert 
the  afSrmative  matter  in  the  answer,  as  the 
pleadings  merely  raised  an  issne  as  to  the 
ownership. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  {  81.] 

2.  Advebsk    Possession  —  Hostii.e    Posses- 
sion. 

Where  a  mother  and  son  lived  together  on 
land,  neither  could  claim  title  by  adverse  pos- 
session as  against  the  other. 

[Ed.   Note. — For  cases   in  point,   see  vol.   1, 
Cent  Dig.  Adverse  Possesaion,  K  146,  319.  320.] 
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8.  Tbubts— Resultiro  Tbusts— Fatkent  of 

CONSIDKBATION— COKTXTAirCnt  TO  AlTOTHKB. 

A  vendor  executed  a  bond  for  title,  in  which 
he  agreed  to  convey  the  land  to  the  purchaser'! 
mother.  There  was  no  proof  that  the  mother, 
when  she  received  the  bond,  agre^ed  to  hold  die 
land  in  trust  for  the  son  or  to  refund  the 
purchase  money  paid  by  him.  Held,  that  the 
land  belonged  to  the  mother  as  against  the  son, 
though  he  paid  the  entire  purchase  money. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47. 
Cent.  Dig.  Trusts,  {{  115-118.] 

Appeal  from  Circnit  Ciourt,  Madison  County. 

"Not  to  be  officially  reported." 

Action  by  Viney  Irvine  against  CbrlBtoptier 
Irvine.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

R.  H.  Crooke,  for  appellant  W.  B  Smith, 
for  appellee. 

NUNN,  3.  This  action  was  instltated  by 
the  appellee  in  November,  1904,  against  the 
appellant  In  her  petition  she  alleged  that 
she  was  the  ovmer  and  in  possession  of  a 
small  piece  of  land,  containing  7  acres  and 
30  poles,  giving  the  boundary  of  it ;  that  she 
bad  been  In  the  peaceable  adverse  possession 
of  It  for  over  "30  years,  and  that  the  appellant 
was  setting  up  a  claim  to  the  land,  and  was 
attempting  to  exercise  ownership  over  It 
and  was  cutting  timber  and  hauling  the 
same  off  of  the  land;  and  that  he  was 
threatening  to  tear  down  part  of  the  house, 
and  put  up  another  house  upon  it,  and  place 
in  the  bouse  a  woman  and  her  children,  and 
was  threatening  to  drive  her  off  the  land. 
She  prayed  that  she  have  Judgment  quieting 
her  title  and  restraining  the  appellant  from 
setting  up  any  claim  to  the  same  and  throw- 
ing a  cloud  over  her  title,  and  from  cutting 
any  more  timber  and  disposing  of  same.  The 
appellant  answered  this  petition,  denying  the 
allegations  thereof,  and  alleged  that  be  was 
the  owner  of  same,  and  that  be  had  bought 
the  land  in  controversy  from  one  Pete  Ellis, 
and  paid  for  same,  and  alleged  that  he  had 
been  in  full  and  complete  possession  of  the 
land  ever  since  be  had  bought  it  and  had 
same  assessed,  and  paid  the  taxes  thereon. 

Appellant  contends  that  under  the  plead- 
ings he  was  entitled  to  a  Judgment,  as  ap- 
pellee did  not  controvert  the  affirmative  al- 
legations of  bis  answer.  The  pleadings 
made  an  Issue  as  to  the  ovrnership  of  the 
land.  The  affirmative  matter,  as  pleaded  In 
the  answer,  amounted  only  to  an  affirmative 
denial  of  onvnership  by  the  appellee.  It  in 
effect  pleaded  his  evidence  as  to  his  owner* 
ship.  It  appears  that  appellant  purchased 
this  land  from  one  Ellis,  and  received  from 
him  the  following  bond  for  title:  "I  have 
this  day  sold  to  Kit  Irvine  seven  acres  and 


thirty  poles  of  land  adjoining  the  land  of 
Henry  Poyston,  I.  Traveler,  Eliza  Ballew,  at 
the  price  of  thirty  dollars  per  acre  cash  in 
band  paid,  the  rect  of  which  I  hereby  ac- 
knowledge; and  I  hereby  bind  myself  to 
make  a  good  and  sufficient  deed  to  his 
mother,  Vina  Irvine,  at  any  time  when  call- 
ed on.  April  1,  1869.  P.  H.  Ellis."  It  Is 
agreed  that  immediately  after  the  execution 
of  this  paper  by  Ellis  the  appellant  gave  it 
to  his  mother,  the  appellee,  and  she  has  held 
it  ever  since.  Appellant  testifies  that  at  the 
date  of  this  bond,  Ellis  was  contemplating 
and  did  soon  thereafter  go  South,  and  that  he 
(appellant)  intended  to  and  did  go  with  him, 
and  the  reason  he  directed  that  the  deed  be 
made  to  ai>pellee  was  for  her  protection,  that 
she  might  have  a  home  In  the  event  he  did 
not  return;  that  he  paid  all  the  purchase 
price,  and  that  the  land  belonged  to'  him; 
that  he  did  not  remain  in  the  South  more 
than  five  or  six  months;  that  when  he 
returned  from  the  South  he  called  upon  bis 
mother  for  the  bond,  that  he  might  get  a  deed 
for  the  land  to  himself;  that  she  refused  to 
let  him  have  it  and  hid  It  from  him,  and 
claimed  it  as  her  own;  that  he  had  lived  on 
the  land  from  that  time  with  his  mother, 
with  the  exception  of  a  year  or  two,  until  the 
time  of  this  action.  The  appellee's  testimony 
taids  to  prove  that  she  paid  for  the  land,  or 
paid  most  of  the  purchase  price,  with  the 
proceeds  of  some  stock  sold  by  her,  and  from 
the  labor  of  her  Infant  son.  Park,  and  her 
Infant  daughter,  Pattle.  It  is  sufficient  to 
say  that  the  proof  upon  this  question  is  very 
conflicting.  It  is  shown  without  contra- 
diction that  the  appellee  lived  upon  this  land 
from  about  the  year  1870  until  the  Instltatlon 
of  her  action,  and  that  appellant  resided  with 
her  nearly  all  this  time.  Undor  these  cir- 
cumstances neither  can  claim  title  by  ad- 
verse possession.  The  proof  tends  to  show 
that  appellant  and  the  other  children  of 
appellee  aided  her  in  purchasing  this  land. 
Intending  It  as  a  home  for  her  in  her  old  age. 
But  admitting  that  appellant  paid  the  whole 
of  the  purchase  price,  still  we  are  of  the 
opinion  that  the  land  belongs  to  appellee, 
for  the  reason  that  by  the  bond  Ellis  obli- 
gated himself  to  make  to  her  a  good  and 
sufficient  deed,  and  it  was  not  alleged  or 
proven  by  appellant  that,  when  appellee  re- 
ceived this  bond,  she  agreed  to  hold  the  title 
in  trust  for  him,  nor  that  she  agreed  to  re- 
fund that  part  of  the  purchase  mon^  paid 
by  blm,  and  we  are  of  the  opinion  that  even 
if  appellant  paid  the  purchase  money,  it  was 
intended  by  him  as  a  gift  to  appellee. 

Wherefore   the    Judgment    of  the    lower 
court  Is  affirmed. 
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UcPHERSON  et  al.  t.  THOMPSON  at  aL 
(Coart  of  Appeals  of  Kentucky.   Oct  24, 1905.) 

L  WaTXHS  — WKLL8  — EASmOCWTS  — AOQUISI- 

noH— Pkescbiptiow  . 
Where  the  owner  of  land  and  his  Tendees 
and  their  sucoenota  used  water  from  a  well  on 
neighboring  land,  as  a  matter  of  right  and  with 
the  knowledge  of  the  owners  of  the  well,  and 
tdversely  to  them  and  all  others,  without  let  or 
hindrance,  for  a  period  of  at  least  25  years, 
in  easement  by  prescription  was  acquired  by 
them  in  the  well. 

[Eld.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  {  153.] 

1  Easkmkhts— IitPucATioM— Wat  or  Nkces- 

BITT. 

A  prescriptiTe  right  to  use  the  waters  of 
a  well  carries  with  it  the  right  to  pass  to  and 
orer  the  well  lot  to  get  water  from  the  well. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Easements,  I  50.] 

3.  Samk— Adtkbsb  Uskb. 

Fifteen  years'  continued  adverse  use  of  a 
jMiesway  over  the  land  of  another  will  constitute 
an  easement  by  prescription. 

[Bd.  Note. — ^For  cams  in  point,  see  vol.  17, 
Cent  Dig.  Basements,  U  15-19.] 

4.  Sajix — Bttbdbn  of  Pboof. 

In  case  of  16  years'  continued  use  of  a 
passway  over  the  land  of  another,  the  law 
presumes  a  right  in  the  one  enjoying  the  use, 
and  the  burden  is  on  the  owner  of  the  land  to 
abow  tliat  the  use  was  merely  permissive. 

[EA.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Basements,  |  89.] 

Appeal  from  Ctrcnlt  Court,  Metcalf  County. 

"Not  to  be  officially  reported." 

Action  by  G^rge  W.  McPberson  against 
C.  W.  Tbompson  and  otbera.  From  the  Judg- 
ment rendered,  plalntUf  and  certain  defend- 
ants  appeal.    Affirmed. 

Basil  Bicbaidson  and  Baird  &  Richardson, 
for  appellants.  W.  L.  Porter  and  J.  W. 
Compton,  for  appellee  O.  W.  Thompson.  J. 
A.  Coajen,  for  appellee  M.  A.  Harding. 

SETTTLE,   J.    Tbis   action  was  instituted 
in  the  lower  court  by  appellant  George  W. 
McPberson  against  the  appelleee,  Elizabeth 
Uorrls,  widow,  and  Battle  Morris  and  others, 
children  and  heirs  at  law,  of  J.  B.  Morris, 
deceased,  to  obtain  a  decree  for  the  sale  and 
division  of  the  proceeds  of  2%  acres  of  land 
in  Metcalf  county,  on  which  is  situated  what 
Is  known  as  the  "Sulphur  Well,"  the  water 
of  wblch  is  Justly  famed  for  its  curative 
power.     It  is  averred  In  the  petition  that  the 
lot  and  well  In  question  are  owned,  one-half 
by  the  appellant  McPberson,  and  the  other 
half   by   the  widow  and  children  of  J.   B. 
Morris,    and   that   It  is   not  susceptible   of 
dlTiaton.    The  appellees,  C.  W.   Thompson, 
B.  Lb  Bell,  and  Thomas  Harding,  were  made 
defendants;  It  being  averred  in  the  petition 
that  tliey  are  Illegally  setting  up  claim,  re- 
spectively, to  the  use  of  the  water  from  the 
sulplmr  well  and  the  right  to  pass  through 
and  over  the  lot  upon  which  it  Is  situated  In 
going  to  and  from  the  well.    The  chancellor 
entered   a  decree  adjudging  to  each  of  the 
appellees  named  the  easement  asserted  by 
blm;   also  that  the  lot  and  well  should  be 


sold  subject  to  the  easements  and  the  pro- 
ceeds divided  between  the  Joint  owners. 
The  latter  complain  of  and  have  appealed 
from  so  much  of  the  decree  as  adjudges  to 
appellees  the  easements  to  which  they  as- 
serted claim. 

The  sulphur  well  la  an  artesian  well,  and 
was  developed  by  one  Ezekiel  Neal  more 
than  60  years  ago  In  the  effort  to  discover 
salt  water.  Neal  then  owned  a  considerable 
tract  of  land,  which  embraced  within  Its 
boundary  the  lot  on  which  the  well  Is  situ- 
ated. According  to  the  testimony  of  his  son 
and  others,  whose  depositlona  appear  in  the 
record,  Elzekiel  Neal  generously  attempted 
to  make  some  sort  of  dedication  of  the  well 
to  the  public,  though  it  does  not  appear  that 
such  dedication  was  ever  formally  consum- 
mated. There  can,  however,  be  no  doubt 
that  the  use  of  the  water  was  free  to  all 
comers  while  he  remained  the  owner  of  the 
prop^ty,  and  also  that  no  restriction  was 
placed  By  any  of  his  vendees  upon  the  use 
thereof  by  the  public.  About  15  years  after 
the  well  was  discovered  Neal  sold  and  con- 
veyed it,  together  with  the  tract  of  land  on 
which  it  was  situated,  to  William  (jreene, 
who  some  years  after  sold  and  conveyed  it 
to  W.  B.  Morris.  During  the  time  it  was 
owned  by  Neal  or  Green,  a  building  suitable 
for  hotel  purposes  was  erected  near  the  well 
lot,  and  the  place  became  quite  a  resort  for 
health  seekers.  After  W.  B.  Morris  became 
the  owner  of  the  property,  he  purchased  and 
took  the  title  to  other  adjoining  tracts  of 
land,  and  in  1878  sold  and  conveyed  to  his 
brother  J.  B.  Morris  an  undivided  half  inter- 
est in  the  original  Neal  tract,  including  the 
sulphur  well  and  well  lot  But  in  1874,  about 
4  years  before  the  conveyance  of  the  one- 
half  interest  to  his  brother,  W.  B.  Morris 
executed  and  delivered  to  Jeff  Henry  a  mort- 
gage on  the  sulphur  well  tract  and  all  his 
adjoining  lands  to  secure  a  loan  of  $760 
made  him  by  Henry,  for  which  the  latter 
held  his  note.  The  conveyance  to  his  brother 
was  subject,  therefore,  to  the  mortgage  of 
Henry.  Henry  died  about  1880,  and  during 
that  year  his  executor,  B.  H.  Hobson, 
brought  suit  in  the  Metcalf  circuit  court 
against  W.  B.  Morris  to  recover  the  amount 
of  the  note  due  from  the  latter  to  HMiry'a 
estate  and  to  enforce  the  mortgage  lien  for 
its  payment  After  some  years  of  litigation 
Henry's  executor  obtained  Judgment  as 
sought,  and  the  lands  covered  by  the  mort- 
gage, including  the  one-half  Interest  in  the 
well  tract  and  well,  were  sold  in  satisfaction 
of  the  mortgage  debt,  at  which  sale  J.  B. 
Morris  became  the  purchaser,  and  thereby 
the  sole  owner,  of  the  sulphur  well  and  well 
land.  J.  B.  Morris  continued  the  sole  owner 
until  about  1891,  when  he  sold  and  conveyed 
a  half  Interest  in  the  well  and  well  lot,  of 
2%  acres,  and  the  whole  of  an  adjoining  lot, 
containing  the  old  sulphur  well  hotel,  to  S. 
T.  Gorman,  who  ran  the  hotel  and  had 
charge  of  the  well   until  he   sold  and  con- 
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yeyed  all  his  Interest  acquired  tbrotigb  3.  B. 
Morris  to  one  Jacob  Oakes. 

Oakes  abont  the  same  time  parchased 
from  Thomas  Harding,  and  of  him  received 
the  deed  to,  a  tract  of  land  adjoining  the 
■well  property,  on  which  there  was  also  a 
hotel  or  boarding  house.  So,  after  his  pur- 
chase from  Gorman,  Jacob  Oakes  was  the 
owner  of  an  undivided  half  of  the  old  sul- 
phur well  and  lot;  and  also  the  sole  owner 
of  the  sulphur  well  hotel  and  the  lot  upon 
which  It  was  situated  and  the  adjacent  Hard- 
ing land  and  hotel.  For  some  years  Oakes 
lived  on  the  Harding  land,  and  while  there  he 
claimed  the  right  to  use,  and  did  use,  for 
his  family  and  guests,  water  from  the  sul- 
phur well,  and  continued  to  so  use  it  for  the 
Harding  place  after  his  purchase  from  Gor- 
man. Jacob  Oakes  died  some  years  after 
his  purchase  of  Gorman's  Interest  In  the 
property  mentioned,  leaving  a  will  of  which 
his  wife,  Nancy  Oakes,  was  the  executrix, 
with  power  to  sell  and  convey  the  real  es- 
tate. She  was,  by  the  provisions  of  the  will, 
devised  all  the  real  and  personal  estate,  but 
In  case  of  a  second  marriage  was  to  take 
but  a  third  thereof.  The  executrix  sold, 
and  by  title  bond,  followed  later  by  a  deed, 
conveyed,  to  the  appellant  George  W.  Mc- 
Pherson  the  half  Interest  In  the  sulphur  well 
and  lot,  of  2^  acres,  and  the  whole  of  the 
adjoining  lot,  containing  the  old  sulphur 
well  hotel,  but  expressly  reserved  in  the  deed 
the  use  of  the  sulphur  well  and  the  water 
thereof  for  her  bouse  and  the  Harding  land. 
After  the  conveyance  to  appellant  McPher- 
son,  Mrs.  Oakes  continued  to  reside  on  the 
Harding  land  until  her  second  marriage  with 
one  Wade,  which  terminated  her  executor- 
ship under  the  will  of  the  first  husband,  and 
W.  E.  Young  was  thereupon  appointed  and 
qualified  as  administrator  with  the  will  an- 
nexed of  the  estate  of  Jacob  Oakes.  Follow- 
ing the  appointment  of  Toung  as  administra- 
tor, suit  was  brought  against  him  by  two  of 
the  creditors  of  Jacob  Oakes  to  settle  the  es- 
tate. In  this  action  a  decree  was  rendered 
directing  the  sale  of  the  Harding  land,  and 
It  was  thereafter  sold  by  commissioner  and 
purchased  by  appellee  O.  W.  Thompson,  who, 
after  the  confirmation  of  the  sale  by  the 
court,  received  of  the  commissioner  a  deed 
conveying  him  the  property.  After  he  acquir- 
ed title  to  the  Harding  land  as  Indicated, 
the  appellee  Thompson  secured  from  Nancy 
Oakes  (now  Nancy  Wade)  a  deed  by  which 
she  attempted  to  convey  him  the  right  to 
the  use  of  water  from  the  well,  reserved 
by  her  In  the  deed  she  made  the  appellant 
McPherson.  He  therefore  claims  the  ease- 
ment under  the  reservation  In  the  deed  from 
her  to  McPherson,  under  the  conveyance 
she  attempted  to  make  of  the  easement  to 
him  after  the  conveyance  to  McPherson,  by 
the  alleged  dedication  made  by  E<zekiel  Neal 
to  the  public,  and  also  by  prescription. 

Without  determining  whether  there  was  a 


dedication  of  tte  well  to  the  public  by  E«e- 
klel  Neal,  or  whether  the  reservation  in  the 
deed  from  Nancy  Oakes  to  appellant  McPher- 
son had  any  binding  effect  upon  the  widow 
and  heirs  at  law  of  J.  B.  Morris,  the  other 
Joint  owners  of  a  part  of  the  realty  convey- 
ed, who  were  not  parties  to  that  deed,  we 
think  the  Judgment  giving  the  appellee  Thomp- 
son the  easement  can  be  sustained  upon  the 
ground  that  It  had  been  claimed  and  enjoyed 
by  him  and  his  vendors  as  a  matter  of  right 
and  by  adverse  claim  and  user  for  at  least 
25  years  before  appellant's  action  was  Insti- 
tuted. It  Is  shown  by  the  evidence  that 
one  Smith  long  ago  owned  the  land  now 
owned  by  appellee  Thompson,  and  that  he 
built  a  house  on  It,  and  then  commenced  us- 
ing water  from  the  sulphur  well  for  all  pur- 
poses and  as  a  matter  of  right,  with  the 
knowledge  of  the  then  owners  of  the  well, 
and  that  his  vendees  successively.  Including 
Oakes  and  appellee  Thompson,  have  all  the 
while  enjoyed  the  same  right  adversely  to 
the  owners  of  the  well  and  all  others,  without 
let  or  hindrance.  The  reservation  in  the 
deed  from  Nancy  Oakes  to  appellant  Mc- 
Pherson, If  good  for  no  other  purpose^  was 
at  least  additional  notice,  if  any  was  requir- 
ed, to  him  and  the  other  Joint  owners  of  the 
well  property  that  the  easement  was  not 
meant  to  be  abandoned  by  the  owner  of  the 
Harding  or  Oakes  land,  but  was  still  claimed 
and  asserted.  Appellee  Thompson's  ease- 
ment was,  therefore,  acquired  by  user  and 
prescriptive  right,  and  the  right  to  use  the 
water  from  the  sulphur  well  likewise  car- 
ried with  It  the  right  to  pass  through  and 
over  the  well  lot  to  get  water  from  the  well. 
Such  a  right  can  be  acquired  by  long  and  ad- 
verse nse,  as  can  a  right  of  way  over  land, 
and  It  Is  well  settled  In  this  state  that  15 
years'  continued  adverse  nse  of  a  passway 
over  the  land  of  another  will  constitate  an 
easement  by  prescription.  In  sucb  a  state 
of  case  the  law  presumed  a  right  in  the  one 
enjoying  the  use,  and  the  burden  Is  on  the 
owner  of  the  land  to  show  that  such  nse 
was  merely  permissive.  O'Danlel  v.  O'Dan- 
lel,  88  Ky.  185, 10  S.  W.  638 ;  Larkln  v.  Ryan, 
76  S.  W.  168,  25  Ky.  Law  Rep.  614. 

What  we  have  said  as  to  the  right  of  ap- 
pellee Thompson  applies  with  equal  force  to 
the  appellee  Bell,  whose  lot  adjoins  the  well 
property  and  was  conveyed  him  by  Beard, 
who  acquired  title  from  W.  B.  Morris  In  1878; 
when  he  was  sole  owner  of  the  sulphur  well 
property. 

Harding's  right  was  acquired  by  express 
grant  by  deed  from  W.  B.  Morris  In  1878. 
It  Is  true  that  the  deed  from  W.  B.  Morris, 
to  J.  B.  Morris,  conveying  the  latter  a  halt     j 
Interest  In  the  well  property,  was  acknowl- 
edged on  the  same  day;  but  Harding's  deed 
bears  date  July  7,  1881,  and  was  signed  by     j 
the  grantor  on  that  day,  whereas  the  deed     I 
to  J.  B.  Morris  was  written  and  signed  July 
20th,  and  both^ti^a^  were  acknowledged  by 
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the  grantor  and  wife  on  July  21,  1881,  the 
aame  day  and  before  the  same  ofScer.  If 
tbeoe  facts  do  not  raise  the  Implication  that 
J.  B.  Morrla  had  notice  of  the  conyeyance 
to  Harding  when  or  before  bis  (J.  B.  Morris') 
deed  was  ezecated,  the  fact  that  he  bad  oth- 
erwise and  preTlonaly  received  sach  notice 
is,  we  think,  abundantly  shown  by  the  evi- 
dence. It  also  snfflclently  appears  that  Hard- 
ing and  Bell,  and  Beard,  the  vendor  of  the 
latter,  had  and  enjoyed  the  free  and  nnlnter- 
rapted  use  of  the  water  from  the  sulphur 
well  for  their  homes  and  boarders,  adverse- 
ly to  appellants,  for  more  than  IS  years  con- 
tinnoasly  before  the  Institution  of  this  action, 
and  neither  they  nor  Thompson,  nor  the 
vendors  of  either,  were  parties  to  or  in  any 
way  affected  by  the  suit  of  Henry's  executor 
against  W.  B.  Morris.  We  are  of  opinion 
that  the  appellees  Harding  and  Bell  are  also 
entitled  to  the  easements  asserted  by  them, 
respectively. 

Our  examination  of  the  record  having  con- 
vinced us  that  the  judgment  of  the  chancellor 
Is  in  all  respects  correct,  the  same  is  aflSrm- 
ed  on  both  the  original  and  cross  appeal. 


HAWKINS  et  aL  V.  MERCHANTS'  ft 

MECHANICS'    LOAN   ft   BLDO. 

ASS'N    OF    NEWPOET. 

(Conrt  of  Appeals  of  Kentucky.    Oct  25,  1905.) 

1.  Biixs  Aim  Notes — Acnoits — Pixadiito. 

A  petition  to  recover  the  balance  dae  on 
a  note,  alleging  that  defendant  had  paid  a  cer- 
tain sum  on  the  principal  and  had  paid  the 
interest  np  to  a  certain  date,  and  that  the 
balance  was  wholly  unpaid,  while  perhaps  sub- 
ject to  a  motion  to  make  more  definite  by  8i>ecif- 
ically  aettin'g  ont  the  payments  made,  was  good 
apon  demurrer. 

2.  Affkax — Habuless  Ebbob  —  Detiotb  nr 

PLXADIHe. 

Defendant,  in  a  suit  to  recover  the  balance 
due  on  a  note,  was  not  prejadiced  by  plaintiff's 
failnre  to  specifically  set  out  the  payments 
made,  where  plaintiff  filed  an  itemized  state- 
ment of  credits,  and  the  only  sobstantiai  con- 
troversy was  as  to  how  the  interest  should  be 
computed. 

3.  IKTEBEST  —  COkfPDTATIOir  —  FABTIAL     PAY- 
MENTS. 

Where  a  payment  on  a  one  day  note  equals 
the  interest  which  has  accrued  at  the  time  of 
payment,  interest  should  be  computed  from  the 
maturity  of  the  note  to  the  payment,  the  pay- 
ment then  being  subtracted  and  interest  counted 
on  the  balance  from  that  payment  to  the  next, 
and  so  on;  but  where  the  payment  does  not 
equal  the  accrued  interest,  the  subtraction  must 
not  be  made,  but  the  interest  must  be  counted 
to  a  subsequent  i)ayment  when  the  sum  of  pay- 
ments is  more  thim  the  accrued  interest,  and 
die  payments  must  then  be  subtracted. 

[Sd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Interest  II  182,  iSS.] 

Appeal  from  Clrcoit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

ActbHi  by  the  Merchants'  ft  Mechanics' 
Loan  ft  Building  Association  of  Newport, 
Ky..  against   B.   W.   Hawkins   and  others. 


From  a  Judgment  tor  plaintiff,  defendants 
appeal.    Reversed  In  part 

B.  W.  Hawkins,  for  appellants.  H.  Oun- 
kel,  Jr.,  for  appellee. 

HOBSON,  C.  J.  On  November  8,  1897, 
B.  W.  Hawkins  borrowed  of  the  Merchants' 
ft  Mechanics'  Loan  ft  Building  Association 
of  Newport,  Ky.,  $3,2S0,  for  which  he  ex- 
ecuted his  note,  payable  one  day  after  date, 
with  interest  at  6  per  cent  and  a  mortgage 
on  certain  property  In  Newport  He  made 
a  number  of  payments  on  the  note,  and  on 
September  11,  1903,  the  association  filed  suit 
to  recover  the  balance  due  on  the  note  and 
to  enforce  the  mortgage.  Hawkins  filed  an- 
swer, proof  was  taken,  and  Judgment  was 
entered  for  the  debt  and  for  a  sale  of  the 
property.  The  sale  was  made  and  conflrm- 
ed,  and  Hawkins  appeals. 

It  is  insisted  that  the  plaintiffs  petition 
Is  Insufficient  It  Is  alleged  In  tbe  petition 
that  the  defendant  had  paid  $232.50  on  the 
principal  of  the  note  and  bad  paid  the  inter- 
est up  to  Febriiary  20,  1903,  and  that  the 
balance  of  the  note  was  wholly  unpaid.  This 
allegation  is  good  upon  demurrer.  It  Is  bet- 
ter pleading  to  set  out  tbe  payments  speclfle- 
ally,  and  on  a  motion  to  make  the  petition 
more  definite  this  might  have  been  required ; 
but  the  defendant  was  not  prejudiced,  as 
the  plaintiff  filed  an  Itemized  statement 
of  the  credits,  and  the  only  controversy  be- 
tween the  parties  in  the  end  was  substantial- 
ly as  to  how  the  Interest  was  to  be  computed. 
The  defendant  insisted  that  the  Intarest 
must  be  computed  on  the  note  at  8  per  cent 
from  its  date  straight  through,  and  that  he 
should  be  credited  by  his  payments,  with 
Interest  at  6  per  cent  on  each  payment  from 
the  time  It  was  made  to  the  date  of 
settlement  On  the  other  hand,  the  plain- 
tiff counted  tbe  interest  from  the  maturity 
of  tbe  note  to  tbe  first  payment,  then  sub- 
tracted that  payment  and  counted  the  In- 
terest on  the  balance  from  that  payment  to 
tbe  next,  and  so  on  to  the  end.  This  is  the 
proper  method  of  counting  Interest,  where 
the  payment  Is  as  large  as  the  interest  ac- 
crued at  the  time  tbe  payment  Is  made; 
but,  if  the  Interest  is  more  than  the  payment, 
then  the  subtraction  must  not  be  made,  but 
the  interest  must  be  counted  to  the  next 
payment,  or  to  some  subsequent  payment 
when  the  sum  of  the  payments  is  more  than 
the  accrued  interest,  and  then  the  payments 
must  be  subtracted.  In  other  words,  the 
payments  are  to  be  applied  to  pay,  first,  tbe 
accrued  interest,  and  then  upon  the  prln- 
cli>al ;  but  they  must  not  be  so  applied  as  to 
compound  the  Interest  by  adding  a  part  of 
tbe  interest  to  the  principal,  and  thus  aug- 
menting the  sum  upon  which  future  in- 
terest IB  to  be  counted  beyoitd  the  sum  which 
was  due  at  the  last  rest  In  the  case  at 
bar,  by  tbe  method  of  computing  Interest 
which  the  court  adopted,  the  defendant's  debt 
waa  made  about  *4«^,^p|-|,yt^«p^  should 
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have  been.  On  Mar  5,  1S89,  a  payment  of 
f  166  was  made  on  tbe  note,  which  more  than 
paid  the  Interest  to  that  time  and  reduced 
tbe  debt,  as  we  figure  it,  to  $2,962.96;  but 
after  that  time  none  of  the  payments  were 
as  mnch  as  the  interest  accrued  at  the  time 
they  were  made.  So  the  Interest  on  this 
sum  must  be  counted  down  to  tbe  day  of 
sale,  August  8,  1904,  and  tbe  sum  of  all  tbe 
subsequent  payments,  less  the  insurance  pre- 
miums, must  be  deducted  as  of  that  date. 
We  see  no  error  In  the  judgment  of  sale, 
or  in  tbe  order  confirming  tbe  sale;  bnt 
the  personal  Judgment  is  reversed,  and  cause 
remanded  for  a  judgment  as  herein  indicated. 


McCHESNBY,  Secretary  of  State,  v.  BAT- 

MAN  et  al. 

(<3ovrt  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

1.  CoBPOBf  Tioirs — ^Abticle8  of  Inoobforatioit 

— Ck»IPLIAHOB  WITH  STATtTtOBT  PBOYIBIOKB. 

Articlea  of  incorporation,  which  state  the 
prindpal  place  of  tranaactlnir  the  business  of 
tbe  corporation,  comply  with  Kt.  St  1903, 
I  689,  prescribing  what  the  articles  of  incor> 
poration  shall  contain,  thooKh  they  fail,  as  re- 

auired  by  subdivision  7  of  tbe  section,  to  show 
le  place  at  which  the  officers  of  the  corpora- 
tion are  to  be  elected,  as  the  election  of  officers 
is  a  part  of  its  business  and  must  be  transacted 
at  its  principal  place  of  business. 

(ESd.  Note. — For  cases  in  point  see  toL  12, 
Gent  Dig.  Corporations,  ||  66-63.] 

2.  MAiTOAMua — Pttbuo   OrFicEBS — RECOBOnro 

AanCLES  OF  InCOKPOBATION. 

Where  articles  of  incorporation  comply 
with  tbe  statute,  the  Secretary  of  State  has  no 
discretion  as  to  whether  the  articles  shall  be 
filed  and  recorded  in  his  office,  but  he  must  file 
and  record  them,  and  he  may  be  compelled  to 
do  so  by  mandamas. 

Appeal  from  Circuit  Court,  Franklin  County. 

"To  be  officially  reported." 

Mandamus  by  Thomas  J.  Batman  and 
others  against  H.  V.  McCbesney,  Secretary 
of  State,  to  compel  defendant  to  record  in  bis 
office  articles  of  incorporation.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

N.  B.  Hays  and  0.  H.  Morris,  for  appellant 
Burrell  K.  Marshall,  for  appellees. 

HOBSON,  C.  J.  By  section  688,  Ky.  St 
1903,  any  number  of  persons,  not  less  than 
three,  may  associate  to  form  certain  corpo- 
rations. Then  follow  sections  539  and  540, 
which  read  as  follows : 

"Sea  539.  Such  persons  shall  execute  ar- 
ticles at  Incorporation  which  shall  specify: 
(1)  The  name  of  the  corporation,  which  shall 
be  such  as  to  distinguish  It  from  any  other 
corporation  engaged  in  the  same  business, 
or  promoting  or  carrying  on  the  objects  or 
purposes  in  this  state.  (2)  Tbe  name  of  the 
city  or  town  and  county  In  which  its  principal 
office  or  place  of  business  is  to  be  located. 
(8)  Tbe  nature  of  the  business,  or  objects 
or  purposes  proposed  to  be  transacted,  pro- 
moted or  carried  on.    (4)  The  amount  of 


its  capital  stock.  If  any,  and  tbe  nnmbw  of 
shares  Into  which  the  same  shall  be  divided. 
(6)  Thd  names  and  places  of  residence  of 
each  of  Its  stockholders,  and  the  number  of 
shares  of  stock  subscribed  by  each.  (6)  Tbe 
time  when  it  is  to  commence,  and  the  period 
It  is  to  continue.  (7)  By  what  officers  or 
persons  the  affairs  of  the  corporation  are  to 
be  conducted,  and  the  time  and  place  at 
which  they  are  to  be  elected.  (8)  The  high- 
est amount  of  Indebtedness  or  liability  which 
tbe  corporation  may  at  any  time  incur.  (9) 
Whether  the  private  pr<%ierty  of  tbe  stock- 
holders, not  subject  by  the  provisions  of  tbe 
law  under  which  it  Is  organized,  shall  be  sub- 
ject to  the  payment  of  corporate  debts,  and 
If  so,  to  what  extent." 

"Sec.  540.  The  articles  shall  be  signed  and 
adcnowledged  by  tbe  parties  thereto  before 
any  officer  authorized  to  take  acknowledg- 
ments to  deeds,  and  recorded  in  the  coimty 
clerk's  office  of  the  county  in  which  its  prin- 
cipal office  or  place  of  business  Is  to  be  located, 
and  a  copy  thereof  shall  be  filed  and  recorded 
in  tbe  office  of  the  Secretary  of  State;  and 
said  articles,  or  a  certified  copy  thereof,  may 
be  used  as  evidence  In  any.  action  for  or 
against  such  corporation;  and  all  amend- 
ments thereto  shall  become  a  part  of  tbe 
original  articles." 

Thomas  J.  Batman,  Thomas  X  Batman, 
Jr.,  and  A.  S.  Batman  on  May  17, 1906,  enter- 
ed into  articles  incorporating  the  Frlsbe  Dis- 
tillery Company,  which  they  signed  and  ac- 
knowledged before  the  Jefferson  connty  clerk 
and  had  recorded  in  his  office.  They  then 
tendered  to  the  appellant  as  Secretary  of 
State,  a  copy  of  tbe  articles,  with  the  license 
tax  required  by  law,  and  requested  him  to 
file  and  record  them  In  his  office,  which  be 
refused  to  do,  upon  the  ground  that  tbe 
articles  of  Incorporation  did  not  conform  to 
the  statute.  They  then  filed  their  petition 
In  the  Franklin  circuit  court  praying  a  man- 
damus compelling  him  to  file  and  record  tbe 
articles  of  incorporation.  He  demurred  to 
the  petition,  and,  the  case  being  beard  on  the 
demnrrer,  tbe  court  awarded  the  mandamus 
as  prayed,  and  be  appeals. 

The  only  defect  relied  on  In  tbe  articles 
of  incorporation  is  that  they  fail  to  comply 
witb  subdivision  7  of  section  639,  in  that 
they  do  not  show  tbe  place  at  which  tbe 
officers  of  the  corporation  are  to  be  elected. 
In  all  other  respects  It  is  conceded  that  tbe 
articles  conform  to  the  statute.  The  articles 
of  incorporation  explIciUy  state  that  the 
principal  place  of  transacting  the  bnsineBB  of 
the  corporation  shall  be  Louisville,  Ky.  Tbe 
election  of  tbe  officers  of  the  corporation  is 
a  part  of  its  business,  and  must  be  conducted 
at  tbe  corporation's  principal  place  of  busi- 
ness, unless  it  is  otherwise  specified.  We 
therefore  conclude  that,  as  that  is  expressed 
which  may  be  fairly  Implied,  tbe  article.^ 
■nbstantially  comply  with  the  statute. 

It  is  the  duty  of  the  Secretary  of  State 
only  to  record^li^  U^  office  aa<^  articles  of 
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incorporation  as  the  statute  provldea  for.  If 
articles  at  incorporation  are  tendered  to  him 
for  a  corporation  not  inclnded  in  the  statute, 
lie  should  not  accept  or  record  them,  or  if  the 
articles  are  not  duiy  adcnowledged,  or  if 
tliey  fall  In  any  substantial  particular  to 
comply  with  the  statute,  he  may  refuse  to 
record  them.  But,  where  the  articles  of  in- 
corporatioa  substantially  comply  with  the 
ctatnte,  he  has  no  discretion,  and  may  be 
compelled  by  mandamus  to  file  and  record 
them. 
Jodgment  aflSlrmed. 


HcLEOD^  TBUSTBE  et  al.  t.  MoLBOD 

et  al. 

<CoiiTt  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

L  Bankbcptct— Effect  of  Dibcbabge. 

A  discharge  in  banlcruptcy,  while  releasing 
tlie  bankrupt  from  personal  liability,  does  not 
release  property  owned  by  him  when  he  went 
into  liankmptcy,  though  standing  in  the  name 
o{  another ;  this  by  the  adjudication  in  bank- 
mptcy  paning  to  the  trustee  in  banlcruptcy, 
and  bis  title  not  bdng  affected  by  the  discharge 
«(  Che  bankrupt. 

[Ed.  Note. — For  cases  in  point,  see  toI.  0, 
CenL  Dig.  Bankmptcy,  |  764.] 

2.  Sua  —  Suit   to   Dxtxbmirk    Rights   of 

TBUSTEX   in   PBOPEBTT— JUBISDICTION. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  81 
23,  67,  30  Stat.  552  [U.  S.  Comp.  St.  1901,  pp. 
3131,  8449],  the  state  court  has  Jurisdiction  to 
determine  the  rights  of  the  trustee  in  bankruptcy 
to  property  claimed  to  have  l>elonged  to  the 
bankmnt  when  he  went  into  bankruptcy,  and 
attached  by  a  creditor  as  such,  though  stand- 
ing in  the  name  of  another,  who  also  claims  it. 

3.  BxmPTioiia  —  Pbofbbtt   Bought   with 
Pbockkds  of  Bxemft  Pbopebtt. 

Property  otherwise  not  exempt  is  not  ex- 
enipt  because  l>onght  with  the  proceeds  of  ex- 
empt propertgr. 

(E!d.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Exemptions,  iS  76-80.] 

4.  FSAUDUIf  NT       C!0HVKTARCKS     —     EZKICPT 

Pbopebtt. 
Though  one  may  give  away  exempt  prop- 
erty, his  creditors  may  attack  as  fraudulent  a 
tnuuaction  by  which  he  sells  exempt  property 
and  with  the  proceeds  buys  nonexempt  prop- 
erty, taking  title  in  another  to  put  it  beyond 
reach  of  creditors. 

Appeal  from  Circnit  Court,  Marshall 
Onmty. 

"^ot  to  be  officially  reported." 

Action  by  Torian,  Barbour  &  Co.  against 
J.  O.  McLeod  and  another.  J.  C.  McLeod's 
trustee  In  bankmptcy  intervened.  From  an 
adTerse  Judgment,  he  and  the  original 
plaintlfrs  appeal.    Reversed. 

Oliver,  Oliver  &  McGregor  and  W.  M. 
Oliver,  for  appellants.  John  O.  Lovett  and 
H.  D.  Collie,  for  appellees. 

HOBSON,  a  J.  About  the  year  1888  J. 
C  HcLeod  failed  in  business.  S.  Fels  and  B. 
Pels  inafltuted  an  action  against  him,  and 
recovered  a  personal  Judgment  for  a  debt 
he  owed  them,  on  which  execution  was  Issued 
and  returned  "So  property  found."  Torian, 
Barbonr  &  Co.,  who  were  also  creditors,  ob- 


tained a  like  Judgment  and  return  of  "No 
property  found."  On  May  29,  1908,  th«y 
Instituted  an  equitable  action  on  their  return 
of  "No  property  found,"  in  which  they  alleged 
that  McLeod  owned  a  flouring  mill  In 
Birmingham,  Ky.,  the  title  to  which  was 
held  by  his  brother,  G.  W.  McLeod,  In  trust 
for  him.  They  took  out  an  attachment, 
which  was  levied  on  the  mill  property.  3. 
O.  McLeod  and  G.  W.  McLeod,  his  brother, 
were  made  defendants  to  the  action.  After 
tbes^  suits  were  filed  3.  C  McLeod  filed  his 
volimtary  petition  in  bankruptcy,  and  B.  L. 
Shemwell  was  appointed  his  trustee  In  bank- 
ruptcy; and  on  the  18th  of  September,  1903, 
Shemwell,  as  trustee  in  banlu uptcy  of  3.  C. 
McLeod,  filed  his  petition  In  the  action, 
setting  up  In  substance  the  same  facts  as 
the  plaintiff  had  set  up,  and  praying  that 
the  property  be  adjudged  to  him.  The  bank- 
ruptcy proceedings  progressed,  and  J.  C. 
McLeod  was  discharged  in  bankruptcy.  He 
then  filed  an  answer,  setting  up  these  facts 
in  bar  of  the  action.  He  and  G.  W.  McLeod 
also  filed  an  answer,  controverting  the  al- 
legations of  the  petition.  Proof  was  taken, 
and  on  final  hearing  the  court  dismissed  the 
petition. 

By  his  discbarge  In  bankruptcy  3.  0.  Mc- 
Leod was  released  from  all  obligations  to 
his  creditors,  and  thereafter  the  Judgments 
referred  to  were  no  longer  enforceable 
against  him  personally.  But  this  did  not  re- 
lease the  property  which  he  owned  at  the 
time  he  went  into  bankruptcy.  This  prop- 
erty by  the  adjudication  in  bankruptcy 
passed  to  the  trustee  In  bankruptcy.  The 
title  of  the  trustee,  having  vested  then,  was 
not  affected  by  the  subsequent  discharge  of 
the  bankrupt  By  section  23  of  the  act 
(Act  July  1,  1898,  c.  541,  30  Stat  652  [U.  8. 
Comp.  St  1901,  p.  3431])  Jurisdiction  is  con- 
ferred in  controversies  between  the  trustee 
and  adverse  claimants  of  property  claimed  by 
the  trustee  in  the  same  manner  and  to  the 
same  extent  only  as  if  bankruptcy  proceed- 
ings had  not  been  Instituted  and  such  con- 
troversies had  been  between  the  bankrupt 
and  the  adverse  claimant  By  section  67  (30 
Stat  664  [U.  S.  Oomp.  St.  1901,  p.  8449]) 
Hens  created  by  an  attachment  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy  shall  be  dissolved  by  the  ad- 
judication in  bankruptcy,  unless  the  dis- 
solution of  the  lien  may  militate  against  the 
best  Interests  of  the  estate.  Under  these 
provisions  the  state  court  had  Jurisdiction 
to  determine  the  rights  of  the  trustee  In 
bankruptcy  to  the  property,  and  to  subject 
the  property. 

The  proof  shows  that  about  the  year  1897 
the  lot  upon  which  the  mill  stands  was 
bought,  and  the  deed  taken  to  O.  W.  McLeod; 
J.  C.  McLeod  being  present  at  the  time  and 
paying  the  money  to  G.  W.  McLeod,  and  G. 
W.  McLeod  paying  it  to  the  grantor.  Soon 
afterwards  a  contract  was  made  for  the 
building  of  the  miUhouse.    This  contract  was 
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alBO  made  in  the  name  of  Q.  W.  McLeod;  but 
J.  C.  McLeod  paid  for  part  of  the  lumber  that 
went  Into  the  mill  and  was  present  regularly 
during  the  putting  up  of  the  bouse.  When 
the  contract  was  made  for  the  mill  ma- 
chinery, it  was  also  made  in  the  name  of 
G.  W.  McLeod;  but  J.  G.  McLeod  was  again 
present,  and  when  the  mill  was  finished  he 
took  charge  of  it  and  ran  It  Shortly  before 
the  mill  was  built,  J.  O,  McLeod  was  living 
at  Benton.  He  sold  his  house  there  and  all 
his  property,  and  the  proof  conduces  strongly 
to  show  that  all  this  money  went  into  the 
mill.  About  this  time  O.  W.  McLeod  bor- 
rowed $800,  and  the  conduct  of  the  parties 
is  hardly  explicable  on  any  other  hypothesis 
than  that  they  were  equal  partners  in  the 
mill;  each  owning  one-half  of  it  After  the 
mill  was  finished,  and  about  the  time  it  was 
paid  for,  Q.  W.  McLeod  sent  for  the  deputy 
county  cleric,  and  when  the  clerk  reached 
his  house  told  him  that  be  wanted  him  to 
write  a  deed  for  bim;  that  Joe  McLeod,  who 
was  also  present,  owned  a  half  interest  in 
the  mill,  and  he  wanted  to  make  him  a  deed 
for  It.  The  clerk  started  to  prepare  the  deed, 
and  while  he  was  writing  the  two  brothers 
had  a  private  conversation,  after  which  they 
informed  blm  that  they  had  concluded  not 
to  hare  the  deed  written  yet.  There  is 
other  proof  in  the  case  confirming  the  tes- 
timony of  this  witness,  and;  while  he  is 
contradicted  by  both  the  McLeods  and  the 
other  witness,  who  deny  the  facts  stated,  be 
is  corroborated  by  their  declarations  to  other 
witnesses  and  by  the  conduct  of  the  parties 
themselves.  Not  long  before  tills  suit  was 
brought  J.  C.  McLeod  gave  a  deposition  in 
another  case,  in  which  he  testified  that  he 
owned  one-half  interest  in  the  mill  and  that 
he  had  put  into  it  the  proceeds  of  the  prop- 
erty which  he  bad  owned  at  Benton.  G. 
W.  McLieod  bad  moved  to  Missouri,  leaving 
J.  C.  McLeod  in  possession  of  the  mill.  J.  J. 
(Cambers  wrote  to  him,  proposing  to  buy  tbe 
mill,  and  in  reply  received  tbe  following 
letter:  "Caruthersvllle,  Mo.,  May  4,  1903. 
Mr.  Chambers — Dear  Sir:  Have  received 
yours  of  May  1st,  and  will  say  that  I  wrote 
Joe  I  was  wilUng  to  take  $3,500.00  for  the 
mill.  I  have  a  good  place  here  for  mill,  if 
he  does  not  sell.  I  think  it  can  be  moved 
here,  if  I  don't  want  to  go  back  to  Ken- 
tucky. If  I  do,  it  is  in  the  place  I  want  it 
now.  I  will  advise  Joe  again,  and  leave  the 
matter  with  bim,  as  he  says  be  don't  want 
to  stay  in  the  mill  longer  than  this  year, 
and  any  trade  you  and  Joe  make  will  suit 
me.  If  you  want  any  time,  I  am  willing  to 
give  it  to  you  and  only  charge  you  6  per 
cent  You  see  Jo  and  trade  with  bim.  That 
Is  a  good  mill.  I  put  it  down  low.  Am 
losing  a  little  over  $900.00  at  that  price. 
Rather  do  it  than  make  a  move  of  it.  Tour 
friend,  G.  W.  McLeod.  To  James  Chambers." 
This  letter  is  strongly  confirmatory  of  the 
testimony  of  the  other  wltnersaes;  for  In  it 


G.  W.  McLeod  aays  that  be  is  willing  to 
take  $3,600  for  the  mill,  but,  notwithstand- 
ing this,  he  does  not  offer  the  mill  to  Cham- 
bers at  this  price,  but  aays  that  "any  trade, 
you  and  Jo  make  will  suit  me." 

It  is  insisted  ttiat  the  property  of  J.  0. 
McLeod  at  Benton,  which  he  sold,  consisted 
of  a  homestead  and  other  things  which  were 
exempt,  and  ttiat  therefore  the  mill  cannot 
be  subjected.  If  exempt  property  is  sold,  and 
the  proceeds  are  Invested  lb  other  property 
which  Is  not  exempt,  the  property  so  bought 
is  none  the  less  subject  to  the  debts  of  tbe 
owner  because  it  was  bought  with  tbe  pro- 
ceeds of  exempt  property.  If  a  man  has  a 
homestead,  he  may  sell  the  homestead  and 
put  the  proceeds  in  another  homestead;  but, 
if  be  puts  It  into  a  sawmill  or  other  prop- 
erty not  exempt,  the  universal  rule  is  that 
the  property  is  subject  to  his  debts.  It  is 
also  insisted  that  as  the  proceeds  of  tbe 
property  at  Benton  were  derived  from  ex- 
empt property,  it  was  not  a  fraud  on  his 
creditors  for  J.  0.  McLeod  to  do  anything  he 
pleased  with  it  A  debtor  may  give  away 
his  exempt  property,  and  his  creditors  cannot 
complain ;  but  he  cannot  be  permitted  to  own 
property  which  is  not  exempt  and  protect 
it  from  the  claims  of  his  creditors  by  putting 
it  In  tbe  hands  of  another.  If  the  mill 
might  be  subjected  to  tbe  debts  of  J.  C. 
McLeod  when  the  title  was  taken  to  himself, 
it  may  equally  be  subjected  wben,  as  a 
fraud  on  bis  creditors,  he  had  the  title  placed 
in  tbe  name  of  bis  brother,  G.  W.  McLeod, 
to  avoid  tbe  payment  of  bis  debts. 

On  the  whole  case  we  are  satisfied  that  J. 
C.  McLeod  and  G.  W.  McLeod  own  tbe  mill 
Jointly,  and  that  J.  0.  McLeod's  half  passed 
to  his  trustee  in  bankruptcy  and  should  be 
subjected  in  tbis  action. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  herein  indicated. 


SOUTH  COVINGTON  ft  0.  ST.  RT.  OO. 

V.  NELSON. 

(Court  of  Appeals  of  Kentucky.    Oct  28,  1905.) 

1.  Damages — Pebsoral   Injusies — Evioiatcx 
— Sufficiency, 

Evidence  in  a  personal  Injury  case  Keld 
BuScient  to  sustain  the  verdict,  without  at- 
tributing it  to  passion  or  prejudice. 

2.  Same — Instbuctions. 

Ad  instruction  that,  if  the  jury  find  for 
plaintiff,  they  may,  in  estimating  bis  dama!:es, 
consider  the  physical  pain  and  mental  anguish 
caused  by  his  injuries,  if  any,  his  loss  of  time. 
If  any,  his  nervous  and  physical  shock,  if  any, 
his  loss  of  memory,  if  any,  his  impairment  of 
eyesight,  if  any,  his  headaches,  if  any,  and  his 
permanent  disability,  if  any,  not  to  exceed  the 
amount  claimed,  is  erroneous  and  misleadins 
in  directing  the  jury,  in  estimating  plaintiff's 
damages,  to  segregate  such  of  his  injuries  aa 
ought  to  be  considered  and  estimated  under 
the  heads  of  physical  and  mental  suffering  and 
the  permanent  impairment  of  his  ability  to 
earn  money,  into  special  items  of  damage,  and  ; 
allowing  them  to  estimate  the  damage  for  each 
item   as    distinguished    from    the  others,    ajod 
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from  the  daznacea  on  aeconnt  of  physical  and 
Bental  suffering  or  permanent  diaabilitr. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Damages,  IS  548-655.] 

3.  SaICB PBOPBB   IlTBTBUCnOIT. 

A  proper  inutrucdon  on  the  measnre  of 
damages  in  a  personal  injury  case  is  that,  if 
the  jury  find  for  plaintiff,  they  should  allow 
him  snch  a  sum  in  damages  as  they  believe  from 
the  evidence  will  fairly  and  reasonably  com- 
pensate him  for  his  physical  and  mental  suffer- 
ings, if  any  of  either,  for  his  loss  of  time,  if 
any,  the  reasonable  expense,  if  any,  in  the  mat- 
ter of  physicians'  bills  incurred  by  him.  and  for 
the  po'inanent  impairment,  if  any,  of  his  ability 
to  earn  money,  tliat  may  have  directly  resulted 
to  him  Crom  his  injuries,  if  they  were  caused 
by  defenduit's  negligence,  the  damages  alto- 
gether not  to  exceed  Uie  amount  claimed  in  the 
petition. 

[Ed.  Note. — ^For  cases  in  point,  we  vol.  15, 
Cent.  Dig.  Damages,  H  548-665.] 

4.  NKOUQENCB — COWTHBTrrOBT     NW3IJ8BWOK. 

It  is  error  to  instruct  that  plaintiff  cannot 
recover  it  there  was  any  negligence  on  his  part 
which  in  any  way  contribntea  to  ilia  injuries. 
His  negligence,  to  defeat  recovery,  must  have 
contributed  to  hia  injuries  to  such  an  extent 
that,  hot  tat  it,  he  would  not  have  received 
them. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Negligence,  if  112-114.] 

6.   SAUE iKSTBUCnONB. 

In   the   absence   of  any   evidence  of  con- 
tribntory    negligence,    an    instruction    thereon 
should  not  be  given. 
6.  Sam* — DJCFum'iow  or  Neouoenck. 

In  a  negligence  case,  the  court  should  give 
an  instruction  defining  negligence  and  ordinary 
care  as  used  in  the  instructions. 

[Ed.  Note. — For  cases  in  point,  see  voL  8T, 
Cent.  Die.  Negligence,  IS  871-S74.] 

Appeal  from  Glnmlt  Ck>urt,  Campbell 
Oomity. 

"Not  to  be  officially  reported." 

Action  by  Peter  D.  Nelson  against  the 
Sontb  CJovlngton  &  Cincinnati  Street  Railway 
Company.  Judgment  for  plaintia.  Defend- 
ant ai^peals.    Reversed. 

L.  J.  Crawford,  for  appellant  Phil  J.  Ry- 
an and  Tbos.  L.  Mlchle,  for  appellee. 

SETTIiB,  J.  Appellee,  Peter  D.  Nelson, 
sued  the  appellant.  South  Covington  ft  Cin- 
cinnati Stroet  Railway  Company,  in  the 
Campbell  circuit  court  to  recover  $10,000  in 
damages  for  injuries  sustained  to  his  person 
by  a  blow  in  tbe  face  from  a  ladder  on  a 
wagon  belonging  to  appellant  in  charge  of 
its  driver.  At  the  time  of  receiving  bis  in- 
juries appellee  was  in  charge,  as  driver,  of  a 
wagon  loaded  with  lumber,  the  team  of  which 
tie  was  driving  on  Monmouth  street  in  the 
city  of  Newport,  when  he  met  a  wagon  of  ap- 
pellant, in  charge  of  its  servants,  carrying  a 
projecting  ladder  used  for  repairing  tbe  trol- 
ley wires  by  which  its  street  cars  are  pro- 
pelled. Tbe  petition  in  substance  avers  that 
appellant's  servants  wrongfully,  willfully, 
and  negligently  ran  and  drove  the  wagon  so 
as  to  cause  the  ladder  thereon  to  strike  ap- 
pellee In  or  about  the  left  eye  with  great 
force  and  violence,  whereby  he  was  suddenly 
and  violently  thrown  against  the  lumber  on 


his  own  wagon,  and  thereby  greatly  injured. 

The  answer  contains  a  traverse  of  the  facts 
alleged  in  the  petition  as  constituting  tbe  ap- 
pellee's cause  of  action  and  a  plea  of  contrib- 
utory negligence,  which  last  plea  was  denied 
by  reply.  Upon  tbe  trial,  the  jury  by  their 
verdict  allowed  appellee  $5,000  in  damages. 

It  is  insisted  for  appellant  that  it  should 
have  been  awarded  a  new  trial,  and  that  the 
judgment  of  the  lower  court  should  be  re- 
versed upon  two  grounds :  First,  t>ecause  the 
Judgmmt  Is  so  excessive  in  amount  as  to  In- 
dicate that  it  was  the  result  of  passion  or 
prejudice  on  the  part  of  the  jury;  second, 
because  of  error  in  the  one  Instruction  given 
by  the  court  and  its  failure  to  give  proper 
instructions.  We  do  not  see  our  way  clear 
to  sustain  the  first  contention  of  appellant. 
It  is  admitted  by  appellant  that  appellee  re- 
ceived some  injury  from  the  blow  inflicted  by 
appellant's  ladder,  and  we  think  the  weight 
of  tbe  evidence  is  to  the  effect  that  since  re- 
ceiving his  injuries  appellee  has  been  and  is 
afflicted  with  a  dangerous,  and  in  bis  case 
probably  Incurable,  disease,  known  as  "trau- 
matic neurosis."  or  inflammation  of  the 
nerves,  which  the  medical  experts  introduced 
as  witnesses  at  the  trial  agree  may  be,  and 
is  most  generally,  produced  by  concussion  of 
tbe  brain  and  consequent  lesion  of  that  organ. 
Appellee's  family  physician  and  neighbors 
testified  in  his  behalf  that  before  receiving 
his  injuries  he  was  a  robust,  healthy  man 
and  willing  worker,  but  that  the  hurt  of 
which  he  complains  seems  to  have  produced 
In  him  constant  headache,  dizziness,  impair- 
ment of  sight,  mind,  and  memory,  loss  of 
sensation,  and  inability  to  perform  manual 
labor.  Several  physicians  testified  that  his 
present  state  of  ill  health  could  have  been, 
and  probably  was,  caused  by  the  blow  from 
appellant's  ladder,  and  that  to  the  back  of 
his  head,  from  contact  with  tbe  lumber  on 
his  own  wagon,  npon  which  he  was  thrown 
by  tbe  blow  from  the  ladder.  The  evidence 
of  the  appellant,  made  up  almost  wholly  of 
tbe  testimony  of  medical  experts,  conduced 
to  prove  that  appellee  was  not  seriously 
Injured  In  the  accident  complained  of;  that 
his  disease  was  only  a  mild  case  of  trau- 
matic neinrosls,  which  may  yield  to  proper 
treatment;  tliat  it  is  not  sufiSciently  serious 
to  keep  him  from  work ;  and  that  the  impair- 
ment of  sight  of  which  he  complains  was 
caused  by  granulated  eyelids,  and  not  by  the 
blow  from  the  ladder.  Two  or  three  of  ap- 
pellant's medical  experts  also  testified  that 
appellee  was  exaggerating  his  ailments  and, 
in  short,  "malingering"  as  to  bis  injuries  and 
condition,  for  the  purpose  of  recovering  of 
appellant  large  damages.  To  the  end  that 
this  might  be  exposed,  two  or  more  of  appel- 
lant's medical  experts  subjected  him  to  sucb 
tests  for  determining  whether  he  had  lost 
the  sense  of  feeling  as  striking  of  the  mus- 
cles, pricking  the  skin  with  a  sharp  instru- 
ment, and  applying  to  bis  naked  body  hot 
water ;  and  while  they  testified  that  appellee. 
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-trben  Bubjected  to  these  tests,  manifested 
Ills  capacity  to  feel  and  suffer,  yet,  strange 
to  say,  two  other  medical  experts  who  testi- 
fied In  appellee's  behalf  stated  that  they  were 
present  when  the  tests  referred  to  were  ap- 
'pUed,  and  that  be  evinced  neither  pain  nor 
-discomfort  apon  being  subjected  to  them, 
though  the  pricking  of  the  flesh  was  severe 
enough  to  cause  some  flow  of  blood  and  the 
application  of  hot  water  produced  some 
blisters  upon  his  body. 

Without  dwelling  longer  upon  the  evidence, 
it  is  sufSdent  to  say  that  it  established  the 
fact  that  appellee  was  Injured  by  the  negli- 
gence of  appellant's  servants  In  charge  of  Its 
repair  wagon,  and,  according  to  his  wltnees- 
«&,  that  his  condition  of  health  at  the  time 
of  the  trial  was'  as  bad,  and  that  it  could 
have  been  and  probably  was  caused  by  the 
injuries  complained  of.  But  as  to  the  ques- 
tion of  whether  appellee's  health  was  as  bad 
as  claimed  by  him  the  evidence  was  quite 
-conflicting.  The  testimony  of  his  witnesses 
made  him  apparentiy  a  physical  and  mental 
wreck;  that  of  appellant's  witnesses  made 
him  an  impostor.  We  do  not  find  in  the  case 
-any  of  the  earmarks  of  passion  or  prejudice 
on  the  part  of  the  Jury.  They  must  have  ac- 
cepted the  testimony  of  appellee's  witnesses 
in  order  to  find  for  htm.  It  follows,  there- 
fore, that  they  came  to  the  conclusion  that 
-appellee's  Injuries  had  caused  him  great 
physical  pain  and  mental  suffering,  and  that 
bis  power  to  earn  money  had  not  only  been 
Impaired,  but  altogrether  destroyed;  and,  if 
this  theory  of  the  case  possessed  the  Jury,  the 
fact  that  they  awarded  him  $5,000,  by  way  of 
■compensation  for  what  he  had  suffered  and 
been  deprived  of  does  not  of  itself  indicate 
that  they  were  actuated  by  either  passion  or 
prejudice  in  arriving  at  a  verdict 

The  second  ground  for  a  reversal  urged 
'by  appellant  presents  for  our  consideration 
the  only  instruction  given  the  Jury  by  the 
trial  Judge.  It  reads  as  follows:  "If  the 
Jury  believe  from  the  evidence  In  this  case 
that  the  plaintiff,  while  lawfully  and  care- 
fully driving  a  wagon  along  Monmouth 
street  in  this  dty,  on  the  18th  day  of  Julsi 
1903,  or  about  that  date,  was  struck  without 
■&nj  fault  or  negligence  on  his  part  by  the 
ladder  fastened  on  the  wagon  of  the  defend- 
ant, which  was  driven  on  the  said  street  by 
the  servants  and  agents  of  the  defendant 
within  the  scope  of  their  employment  and 
in  the  service  and  business  of  the  defendant, 
and  that  the  plaintiff  was  struck  and  Injured 
by  the  said  ladder,  by  reason  of  the  careless 
and  negligent  manner  in  which  the  said 
wagon  to  which  said  ladder  was  attached 
was  managed  and  driven  by  the  servants  and 
agents  of  the  defendant  in  charge  of  its 
«aid  wagon,  and  without  any  negligence  on 
the  part  of  the  plaintiff  which  In  any  way 
contributed  to  his  Injuries,  then  you  should 
find  for  the  plaintiff.  If  you  believe  from 
the  evidence  in  this  case  that  there  was  no 
negligence  in  the  management  and  driving  of 


said  wagon  by  the  servants  and  agents  of  the 
defendant,  or  that  the  plaintiff  by  bis  own 
negligence  contributed  directiy  to  his  in- 
juries, then  you  should  find  for  the  defend- 
ant If  you  find  for  the  plaintiff,  you  may 
take  into  consideration,  in  making  your  esti- 
mate of  his  damages,  the  physical  pain  and 
mental  anguish  caused  by  his  injuries,  if  any 
has  been  proved,  his  loss  of  time  from  bis 
work  and  labor.  If  any  has  been  proved,  his 
nervous  and  physical  shock,  if  any  such  has 
been  proved,  his  loss  of  memory.  If  any 
such  has  been  proved,  his  impairment  of 
eyesight,  if  any  has  been  proved,  his  head- 
aches, If  any  such  has  been  proved,  and  his 
permanent  disability,  if  any  such  has  been 
proved,  in  all  not  to  exceed  tbe  sum  of 
$10,000,  the  amount  claimed  in  hla  petition. 
Nine  Jurors  may  find  a  verdict,  in  which 
case  the  verdict  must  be  signed  by  each  of 
the  nine  Jurors  concurring.  If  all  the  Jury 
agree  to  the  verdict  it  need  only  be  signed 
by  one  of  the  Jury,  whom  you  shall  elect  as 
your  foreman." 

This  Instruction  contains  numerous  errors. 
It  directed  tbe  Jury,  In  estimating  appellee's 
damages,  to  segregate  such  of  his  injuries 
as  ought  to  have  been  considered  and  esti- 
mated under  the  heads  of  physical  and 
mental  suffering  and  the  permanent  impair- 
ment of  his  ability  to  earn  money  Into  spe- 
cial Items  of  damage,  and  allowed  them  to 
estimate  the  damage  for  each  item,  as  dis- 
tlngnished  from  the  others  and  from  the 
damages  on  account  of  physical  and  mental 
suffering  or  permanent  disability.  How,  in 
this  case,  could  the  Jury  say  to  what  extent 
appellee  should  be  compensated  in  dollars  for 
the  nervous  shock,  loss  of  memory,  loss  of 
eyesight  or  headaches  caused  by  appellant's 
negligence  as  separate  items  of  daniage? 
Itlanifestiy  that  part  of  the  instruction  was 
misleading,  necessarily  confusing,  and  led 
the  Jury  into  the  realm  of  speculation,  and, 
besides,  doubtless  Induced  them  to  believe 
that  it  was  their  duty  to  compensate  appel- 
lee for  the  several  items  of  injury  mentioned, 
independently  of  what  he  was  entitled  to  re- 
ceive as  damages  for  his  physical  and  mental 
suffering  and  for  the  permanent  impairment 
of  his  ability  to  earn  money,  when  as  a  mat- 
ter of  law  and  fact  they  were  only  elements 
of  damage  to  be  estimated  under  those 
heads.  We  cannot  speculate  as  to  tbe  effect 
of  this  part  of  the  Instruction  upon  the 
verdict  of  the  Jury.  It  is  enough  to  kno-w 
that  it  gave  them  opportunity  and  grounds 
for  unduly  enlarging  the  amount  of  tbe 
verdict  over  what  It  might  have  been  if  they 
had  been  confined  to  the  proper  legal  cri- 
terion of  damages. 

We  are  therefore  of  the  opinion  that  the 
instruction  In  the  particulars  indicated  was 
prejudicial  to  appellant;  and,  as  the  Judg- 
ment for  this  reason  should  be  reversed,  we 
will  add  that  there  are  other  errors  in  the 
instruction  which,  though  not  hurtful  to  ap- 
pellee on  tbe  fomer  trlid,  s^ptj^^j^oorrpcted 
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apon  tbe  retrial  of  this  case.  For  instance, 
It  reiterates  with  unnecessary  emphasis  that 
statement  that  to  entitle  appellee  to  recover 
be  moat  have  been  without  "any  fault  or 
n^lUgence"  In  the  matter  of  receMng  his 
Injuries:  whereas  there  was  nothing  In  the 
proof  tending  to  show  that  he  was  in  fault  or 
negligent.  Again,  in  substance,  it  errone- 
ously told  the  jury  that  they  should  find  for 
appellant  "if  there  was  any  negligence  on 
the  part  of  plalntifF  which  in  any  way  con- 
tributed to  Ills  injuries."  This  statement 
does  not  present  the  law  of  contributory 
negligence,  for  such  negligence  upon  the  part 
«t  a  plalntifT  will  not  defeat  a  recovery  un- 
less it  contributed  to  his  injuries  to  such  an 
extent  that,  but  for  such  negligence  on  his 
part,  they  would  not  have  been  received. 
The  instruction  Should  have  said  nothing  on 
the  subject  of  contributory  negligence,  as 
there  was  no  evidence  upon  which  to  base 
It  It  would  also  be  omitted  on  the  next 
trial,  unless  proof  should  be  made  author- 
istaig  tbe  submission  of  such  an  issue  to  tbe 
Jury. 

Upon  the  next  trial  the  court  should  give 
an  instruction  defining  negligence  and  or- 
dinary care  aa  used  in  the  instructions,  and 
in  addition  instruct  the  jury  upon  the  meat- 
ore  of  damages  as  follows:  If  they  find  for 
plalnttflf,  the  jury  should  allow  him  such  a 
sum  In  damages  as  they  may  believe  from 
Que  evidence  will  ftdriy  and  reasonably  com- 
pensate blm  for  bia  physical  and  mental 
BofferingB,  If  any  of  either,  for  hla  loss  of 
time,  if  any,  the  reasonable  expense^  If  any. 
In  the  matter  of  physician's  bills  Incurred  by 
him,  and  for  the  permanent  impairment,  if 
any,  of  his  ability  to  earn  money,  that  may 
have  directly  resulted  to  plaintiff  from  his 
Injuries,  if  they  were  caused  by  the  negli- 
gence of  defendant's  servants;  but  the  dam- 
ages altogether  should  not  exceed  $10,000, 
the  amount  claimed  in  the  petition. 

Tor  the  reasons  indicated  the  judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial  and  such  further  proceedings  as  may  be 
consistent  wltb  tbe  opinion. 


COOPER  V.  McKEB  et  al. 
(Coort  of  Appeals  of  Kentu<Ay.    Oct  25,  1905.) 

1.  Bnxa  AKD  NoTBS— Pi.EA.DiRa — Recital  or 
Nora. 

A  petition  on  a  note  must  allege  that  by 
tbe  writing  defendant  promised  to  pay  plain  tiS 
a  certain  sum  of  money  at  a  certain  time,  or 
most  contain  a  copy  of  the  note,  so  that  it  will 
show  on  its  face  the  contract  relied  on. 

[Ed.   Note. — For  cases  in  point  see  vol.  7. 
Cent  Dig.  Bills  and  Notes,  if  1448,  1455,  1474.] 

2.  PL-BADIHG — OONOLXTSIOIIS  or  IiAW. 

Allegations   in    a   petition   that   defendant 

"became  indebted"   to   plaintiff   "and   executed 

to  him  a  mortgage"  are  mere  conclusions  of  law. 

[Ed.  Note. — For  cases  In  i>oint,  see  voL  30, 

Cent  I>ig.  Pleading,  i  15.] 


8.  Chattel   M oBTOAoza  —  BnroaoEiacRT   by 
Action— Pleading. 

In  a  suit  to  enforce  a  chattel  mortgage,  the 
mortgage  should  be  copied  in  the  petition,  or 
the  effect  of  the  instrument  shonld  be  set  out 
aa  in  the  case  of  a  note. 
4.  Pleading — Waivbb  of  DBrxcrs. 

Where  defendants  file  answers  which  core 
defects  in  the  petition,  and  judgment  is  rendered 
on  the  merits,  the  defects  in  the  petition  are  not 
available  on  appeal. 

6.  Chattel   MoaroAozfl  —  OoNsrarorioN  — 
Rights  or  Mobtoaoob— Sale  of  Pbopbbtt. 

A  chattel  mortgage  authorizing  the  mort- 
gagor to  exchange  any  horse  covered  by  the 
mortgage  for  another  horse  or  horses,  and  pro- 
viding that  any  horse  so  received  in  exchange 
should  be  subject  to  the  mortgage  as  if  origin- 
ally embraced  therein,  did  not  authorize  the 
mortgagor  to  sell  the  horses. 

[Bd.  Note. — ^For  eases  in  point  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  f  467.] 

6l  Same— Unauthobized   Sales— Bona  Fide 
pcbchasbbs. 
The  fact  tliat  a  purchaser  of  horses  subject 
to  a  chattel  mortgage  bought  them  at  a  sale 
stable  does  not  add  anything  to  his  title. 

7.  Sake— Bnfobcekent  Against  Pubokaseb 
— judohent. 

In  a  suit  to  enforce  a  chattel  mortgage 
against  a  purchaser  of  the  mortgaged  property, 
a  judgment  directing  the  purchaser  to  deliver 
the  property  to  the  court's  commiasioner,  if  it 
was  to  be  bad,  and,  if  not  that  he  pay  its 
value,  which  was  fixed  at  a  certain  sum,  was  not 
substantially  prejudicial  to  him. 

Appeal  from  Circuit  Court,  Trigg  County. 

"To  be  offldally  reported." 

Action  by  K.  R.  McKee  and  another  against 
J.  B.  Cooper  and  another.  From  a  judgment 
for  plaintiffs,  defendant  Cooper  appeals.  Af- 
firmed. 

Joe  McCarroll  and  Denny  P.  Smith,  for 
appellant    Robert  Crenshaw,  for  appellees. 

HOBSON,  a  J.  K.  R.  McKee  and  W.  H. 
Poole,  previous  to  July  23,  1903,  were  part- 
ners in  a  livery  stable  at  Cadiz,  Ky.  On  that 
day  McKee  sold  out  to  Poole  for  $1,250,  and 
took  five  notes,  each  for  $250,  payable  in  6,  9, 
12,  15,  and  18  months,  secured  by  a  mortgage 
on  the  horses  and  vehicles  in  the  livery 
stable.  Poole  did  not  pay  his  notes,  and  Mc- 
Kee on  September  22,  1904,  filed  this  suit 
against  him  and  J.  E.  Cooper,  to  whom  Poole 
bad  sold  three  of  the  mortgaged  horses.  The 
court  enforced  the  mortgage,  adjudging  that 
Cooper  took  no  title  to  the  three  horses  sold 
blm.  Cooper  was  directed  to  deliver  the 
horses  to  the  court's  commissioner,  or,  if 
the  horses  were  not  to  be  had,  that  he  pay 
their  value,  which  was  fixed  at  $225  for  all 
three  of  than.  From  this  judgment.  Cooper 
appeals. 

It  is  Insisted  for  him  that  the  plaintifTs 
petition  is  insuSIcient.  The  petition  is  in 
these  words:  "The  plaintiff,  K.  R.  McKee, 
says  that  on  the  23d  day  of  July,  1903,  the 
defendant  W.  H.  Poole  became  indebted  to 
him  in  tbe  sum  of  $1,250,  and  executed  to 
blm  his  five  several  notes  due  in  6, 9, 12, 15,  and 
18  months,  respectively,  and  simultaneously 
with  the  making  of  said  debts,  and  in  ord«r 
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to  secure  the  plaintiff,  the  said  W.  H.  Poole 
made  and  executed  to  him  a  mortgage  on  the 
following  personal  property:  [Here  follows 
description  of  property.]  No  part  of  said 
debts  above  have  been  paid,"  etc  This  peti- 
tion Is  bad  on  demurrer.  When  a  writing  is 
sued  on,  it  must  be  set  out  In  the  pleading 
in  Its  words,  or  according  to  Its  legal  effect ; 
that  Is,  in  a  suit  on  a  note  it  must  be  alleged 
that  by  the  writing  the  defendant  promised 
to  pay  the  plaintiff  a  certain  sum  of  money  at 
a  certain  time,  or  the  note  must  be  copied  In 
the  petition,  so  that  the  petition  on  its  face 
will  show  the  contract  relied  on. 

The  allegation  that  the  defendant  became 
Indebted  is  a  mere  conclusion  of  law.  So  is 
the  allegation  that  the  defendant  executed  a 
mortgage;  for  whether  the  paper  was  a 
mortgage  or  not  is  a  question  of  law,  to  be  de- 
termined from  its  terms.  Regularly,  either 
the  mortgage  should  be  copied  in  the  peti- 
tion or  the  effect  of  the  instrument  should  be 
set  up  as  in  the  case  of  a  nota  Creech  t. 
Abner,  106  Ky.  239,  60  S.  W.  58,  and  cases 
cited.  But  no  demurrer  was  filed  to  the  peti- 
tion, and  Poole  filed  an  answer,  which  cured 
all  the  defects  in  the  petition.  The  answer 
of  Cooper  is  also  to  the  same  effect  After 
Judgment  on  the  merits,  the  defects  in  the 
petition  are  not  available  on  appeal. 

It  is  Insisted  for  Cooper  that  by  the  terms 
of  the  mortgage  Poole  was  authorized  to  sell 
the  mortgaged  property.  The  language  of 
the  mortgage  relied  on  is  as  follows :  "It  is 
agreed  and  understood,  and  made  a  part  of 
this  mortgage,  that  the  mortgagor  hereby  re- 
serves the  right  to  swap  or  exchange  any 
horse  herein  named  for  other  horse  or  horses, 
and  any  horse  or  other  property  received  by 
me  in  Ueu  of,  or  exchanged  for,  any  property 
herein  mentioned,  said  property  so  received 
shall  take  the  place  of  the  property  herein 
mentioned  that  may  be  so  disposed  of,  and  to 
be  covered  by  this  mortgage  and  subject  to 
the  payment  of  the  notes  herein  mentioned, 
the  same  as  if  originally  embraced  herein." 
It  is  earnestly  insisted  for  appellant  that, 
as  Poole  had  the  right  to  exchange  the  horses 
or  swap  them  for  other  property,  he  was  au- 
thorized to  sell  the  horses,  as  a  sale  is  but 
an  exchange  of  property  for  money.  This 
IKtsitlon,  while  plausible,  cannot  be  maintain- 
ed. It  is  well  settled  that  authority  to  sell 
property  is  not  authority  to  exchange  It  for 
other  property.  Woodward  v.  Jewell,  140 
V.  S.  247,  11  Sup.  Ct.  784,  35  L.  Ed.  478,  and 
cases  cited.  The  rule  rests  upon  the  ground 
that  the  delegated  power  must  be  strictly 
followed,  and  applies  no  less  where  a  sale  is 
made  of  property  when  the  authority  is  lim- 
ited to  make  an  exchange.  McKee,  having  con- 
fidence in  Poole's  Judgment  of  horses,  might 
be  willing  to  risk  him  to  swap  off  the  mort- 
gaged horses  for  other  horses,  when  he 
would  not  be  willing  to  risk  him  with  the 
power  to  sell  the  horses  for  money,  which 
might  be  put  in  his  pocket  and  could  not  be 
tracea  or  Identified.    Money  will  slip  through 


a  man's  fingers  often  when  he  does  not  intend 
to  do  Injustice  to  the  rightful  owner.  The 
power  to  sell  for  money,  and  the  power  to 
exchange  the  horses  for  other  horses,  were  very 
different  things.  The  former  would  hazard 
the  security  of  the  mortgagee  much  more 
than  the  latter.  The  power  conferred  is  not 
to  be  extended  by  construction  beyond  the 
fair  terms  of  the  Instrument  We  therefore 
conclude  that  Poole  was  without  authority 
to  sell  the  horses  to  Cooper  under  the  terms 
of  the  mortgage. 

It  is  further  Insisted  for  Cooper  that  Mc- 
Kee consented  to  the  sale  of  the  horses  by 
Poole.  On  this  subject  the  evidence  Is  con- 
flicting, and  we  cannot  say  that  the  chancel- 
lor's Judgment  Is  against  the  weight  of  the 
evidence,  or  that  under  the  evidence  the 
chancellor  erred  In  sustaining  the  specific 
attachment  which  McKee  had  sued  out  The 
fact  that  Cooper  bought  the  horses,  when 
sold  in  HopklnsvUle  at  a  sale  stable,  adds 
nothing  to  his  title.  Were  the  rule  other- 
wise, mortgages  on  this  class  of  property 
could  always  be  defeated. 

The  form  of  the  Judgment  was  not  sub- 
stantially prejudicial  to  Cooper.  It  is  not 
a  judgment  upon  the  bond  which  he  execut- 
ed, but  is  simply  a  Judgment  against  him. 

Judgment  affirmed. 


BLOOM  et  al.  v.  SAWYER  et  aL 

SAME  V.  SKAOGS. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1805.) 

1.  Recobds — Destbuction  or  Recobi>— Pbe- 

SUMFTIORS. 

Where  tlte  record  of  a  sQit  in  which  a  judg- 
ment awarding  dower  to  a  widow  was  rendered 
was  destroyed,  it  will  be  presumed  that  the 
record  contained  evidence  justifying  the  judg- 
ment In  favor  of  the  widow,  that  her  husband 
had  died  before  Its  rendition,  and  that  she  had 
a  previous  claim  to  unassigned  dower  aa  widow. 

2.  DowEK— Riouts  o»  Widow. 

Where  an  owner  of  an  undivided  interest 
In  land  died  without  procuring  a  partition  there- 
of, his  widow  could  not  claim  an^  certain  part 
as  her  dower  interest,  but  her  right  of  dower 
merely  followed  the  husband's  interest 

[Ed.  Note. — For  cases  in  i>oInt,  see  vol.  17, 
Cent  Dig.  Dower,  {  61.] 

8.  Same  —  JuDOMKNT  Awabdino  Dowxb  — 
Bights  Confebbed. 
A  judgment  awarding  to  a  widow  her  dower 
gives  her  an  estate  of  freehold  for  life  in  one- 
third  of  her  husband's  land,  and  where  a  hus- 
band died  seised  as  a  tenant  in  common  of  an 
undivided  three-fourths  of  a  tract  of  land,  and 
the  court  decreed  dower  to  the  widow,  she  took 
an  estate  for  life  in  a  third  of  the  nndividml 
three-fourths,  and  became  a  tenant  in  common 
with  the  owner  of  the  other  Interest 
4.  Tenanot  in  Comuon  —  Aovkbss  Posses- 
sion. 
Where  a  widow,  after  the  rendition  of  a 
Judgment  awarding  her  dower  in  the  undivided 
three-fourths  interest  in  land  of  her  deceased 
huslMtnd,  entered  on  the  premises,  her  entry 
Inured  to  the  benefit  of  the  owners  of  the  other 
interest  in  the  land  and  was  not  adverse  to 
them,  and  a  purchaser  of  the  dower  right  who 
took  possossion  did  not  bold  adversely  to  the 
co-tenauts.  D,g,„ed  by  GoOglc 


KyJ 


BLOOM  T.  SAWTBB. 


206 


5.  Saux. 

The  entry  of  a  penon  on  land  nnder  a 
coDTerance  which  purports  to  dispose  of  the 
whole,  tboogh  the  grantor  is  but  a  joint  tenant, 
is  an  entry  of  the  whole  in  severalty,  and  ia 
adverse  to  the  other  tenants. 

6.  Saus. 

An  owner  of  an  undivided  three-fourths  of 
a  tract  of  land  died,  leaving  a  widow  to  whom 
dower  was  awarded.  The  widow  conveyed  her 
dower  right  to  one  who  conveyed  It  to  another, 
and  he  conveyed,  by  deed  without  warranty,  the 
whole  tract  in  fee  simple.  The  grantee  in  the 
latter  deed  took  possession  of  the  whole  tract, 
and  he  continuously  claimed  the  property  ad- 
Teraely  as  his  own.  Held,  that  the  latter  deed 
and  possession  under  it  were  sufficient  to  set  the 
statute  of  limitations  in  motion  Eigainat  the  co- 
tenanta. 
T.  Sake. 

Where  the  possession  of  a  grantee  of  a  half 
interest  in  a  tract  of  land  was  for  himself  and 
his  co-tenant,  the  possession  was  adverse  to  the 
title  of  a  third  person,  and  lapse  of  time  barred 
his  right  to  recover  the  possession. 

8.  Vesdos  and  Ptjbchaseb— Suit  tob  Pub- 
chase  Monet— Limitations. 

A  purchaser  in  an  executory  contract  for 
the  sale  of  land,  who  looks  to  his  vendor  for  title, 
cannot  rely  on  limitations  as  a  bar  to  a  suit 
to  recover  the  balance  of  the  purchase  money ; 
but  a  purchaser,  relying  on  his  adverse  pos- 
w^ion  for  a  time  equal  to  the  statutory  period, 
may  do  so. 

9.  Save. 

A  purchaser  contracted  to  purchase  the 
vendor's  land,  and  paid  a  pe.Tt  of  the  price,  but 
did  not  take  a  deed.  Subsequently  the  pur- 
chaser conveyed  to  another  and  let  him  into 
possession,  and  the  latter's  interest  was  con- 
veyed to  a  third  person.  The  third  person  paid 
in  fall  for  the  land,  and  held  it,  together  with 
his  immediate  grantor,  for  over  15  years.  Beld, 
that  a  suit  by  the  vendor  to  recover  the  balance 
of  the  purchase  price  contracted  to  be  paid  by 
the  purchaser  was  barred  by  limitations. 

Appeal  from  Circuit  Conrt,  Oraves  Oonnty. 

"To  be  ofBclally  reported." 

Actions  by  Max  Bloom  and  others  against 
J.  M.  Sawyer  and  others,  and  by  the  same 
plaintlflrs  ngalnst  William  Skaggs.  From 
Judgments  for  defendants,  plaintiffs  appeal. 
Affirmed. 

D.  O.  Park,  for  appellants.  Robins  & 
Thomas,  W.  X  Webb,  and  Mason  Bros.,  for 
appellees. 

O^EAB,  J.  These  actions  were  brought 
by  appellants  to  qnlet  their  title  to  undi- 
vided Interests  In  certain  lands  In  Graves 
oonnty.  In  the  flrst-styled  suit,  the  claim  of 
appellants  Is  that  they  are  the  owners  of 
an  undivided  one-fourth  In  fee  and  of  the 
remaining  three-fourths  subject  to  the  dower 
right  therein  of  O.  E.  Kemble,  In  all  of  the 
N.  W.  %  of  section  16,  township  4,  range  1 
E.,  In  Graves  county,  excepting  10  acres 
thereof,  which  bad  been  condemned  as  a 
town  site  for  the  town  of  Hickory  Grove. 
A  large  number  of  persons,  in  possession  of 
various  lots  of  the  boundary  claimed,  were 
made  defendants,  who  set  up  separate  claims 
each  to  his  reBi>ectlTe  lot  In  addition  to 
denying  title  In  appellants,  the  defendants 
pleaded  the  statutes  of  limitation  and  cham- 
perty.   The  «drcnlt  court  decided  the  case 


against  appellants  and  dismissed  their  peti- 
tion, but  upon  which  of  the  defenses  is  not 
disclosed. 

The  whole  of  the  N.  W.  %  of  section  15, 
township  4,  range  1  E.,  was  owned  by  J.  W. 
Kemble  prior  to  1860,  and  bad  been  In  his 
possession  under  such  claim  for  many  years 
prior  thereto — for  at  least  15  years  prior 
thereto.  He  sold  and  conveyed  by  deed.  In 
which  his  wife,  C.  B.  Kemble,  Joined,  an  un- 
divided one-fourth  of  this  land  to  P.  H. 
Stephens  about  the  year  1860.  Afterward  he 
sold  to  Stephens  the  remaining  three-fourths,, 
but  whether  he  executed  a  deed  for  it  is  not 
clear;  but  he  either  executed  a  deed,  in 
which  his  wife  did  not  Join,  or  he  executed 
a  bond  for  title.  In  either  case,  the  wife, 
O.  B.  Kemble,  did  not  relinquish  her  poten- 
tial dower  in  the  three-fourths  interest  last 
mentioned.  It  may  be  as  well  to  say  here 
that  all  the  confusion  concerning  these  ti- 
tles grows  out  of  the  destruction  of  the 
deeds  when  the  courthouse  and  county  court 
clerk's  office  of  Graves  county  were  burned 
in  1887.  All  the  deed  books  and  records  of 
suits  were  then  destroyed.  P.  H.  Stephens 
was  brother-in-law  to  J.  W.  Kemble;  Mrs. 
Kemble  being  his  sister.  Stephens  then  lived 
with  his  sister  and  her  husband  on  an  ad- 
Joining  tract  of  land  owned  by  them,  or  by 
one  of  them,  and  used  and  claimed  the  land 
In  dispute  in  this  action  as  his  own.  Prior 
to  1870  the  town  of  Hickory  Grove  was 
incorporated.  It  is  said  that  a  tract  of  10 
acres  of  land  was  condemned  tat  the  origi- 
nal town  site.  Just  what  these  proceedings 
were  is  not  shown;  nor.  In  view  of  the  lapse 
of  time  and  adverse  holding  under  them, 
is  It  longer  material.  The  point  of  interest 
here  Is  to  locate  the  10  acres.  It  is  admitted 
by  appellants  that  so  much  of  the  land,  the 
10  acres,  was  set  apart  by  some  kind  of 
proceeding  in  which  Stephens  and  the  Kem- 
bles  acquiesced,  and  perhaps  participated,  so 
that  those  who  now  hold  that  plot  have  the 
complete  title  to  It  It  will  be  noticed  again 
later.  Stephens  and  Tom  Albrltton  were 
partners  in  merchandlBing.  Albritton  may 
have  bad,  as  such  partner,  an  interest  also 
in  the  land  now  in  dispute.  That  firm,  in 
1873,  made  a  deed  of  assignment  to  B.  T. 
Albrltton,  then  sheriff  of  Graves  county,  for 
the  benefit  of  their  creditors  generally.  The 
deed  conveyed  all  the  property  of  the  assign- 
ors, specifying  particularly  the  land  herein 
mentioned.  The  assignee  attempted  to  sell 
the  land  at  public  auction,  when  Lnclan 
Anderson  and  Edward  Crossland,  being  the 
best  bidders,  were  accepted  as  purchasers. 
They  did  not  complete  their  purchase,  how- 
ever, having  refused  to  execute  bonds  for  the 
purchase  money,  on  the  ground  that  there 
was  a  defect  of  the  title.  Still  there  was 
some  time  elapsed  between  the  date  of  their 
purchase  and  the  date  of  Its  rescission,  dur- 
ing which  they  seem  to  have  entered  into  the 
possession  of  the  land  and  to  have  exercised 
some  kind  of  authority  and  proprietorship. 
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evldently  In  anticipation  of  the  completion 
of  tbeir  porcbase.  Among  other  things  they 
let  tenants  tn  the  possession  of  part  of  the 
land.  Later  the  trade  was  rescinded,  as 
stated  aboTe.  Then  the  assignee,  R.  T. 
Albritton,  filed  a  suit  In  the  Graves  drcnlt 
court  against  the  assignors  and  the  creditors 
of  the  assignors,  also  making  C.  B.  Kemble 
a  party  defendant,  to  get  a  decree  to  sell  the 
lands  mentioned,  as  well  as  other  realty 
claimed  to  have  been  conveyed  to  the  as- 
signee by  the  deed  of  assignment  Mrs.  O. 
p.  Kemble  contested  the  title  to  some  of  the 
land  sought  to  be  sold,  but  not  that  here 
Involved.  The  flies  of  that  suit  were  de- 
stroyed in  the  burning  of  the  courthouse 
but  the  order  book  containing  some  of  the 
steps  and  the  final  Judgment  In  the  case 
was  not. 

The  effect  of  this  judgment  was  to  give  to 
Mrs.  C.  E.  Kemble  absolutely  the  title  to  cer- 
tain of  the  lands  sought  to  be  subjected  by 
the  assignee,  situated  in  township  16 ;  but  as 
to  the  lands  now  in  dispute  it  adjudged  to  her 
dower  in  tliree-fonrths  of  it  This  dower  was 
not  then  allotted  by  metes  and  bounds,  but 
was  adjudged  to  attach  in  common  upon  the 
undivided  interest  out  of  which  it  was  de- 
rived, viz.,  the  three-fonrths  which  she  had 
not  Joined  in  the  conveyance  of.  The  Judg^ 
ment  furthermore  decreed  the  sale  of  the  re- 
maining interest  In  the  title,  that  held  by 
Stephens  and  Albritton,  In  satisfaction  at 
their  debts.  The  Judgment  of  sale  was  eze- 
cated  by  the  court's  commissioner,  when 
Bamberger,  Bloom  &  Co.,  a  mercantile  trad- 
ing copartnership,  became  the  purchasers. 
Their  bid  having  been  approved,  the  sale  was 
confirmed,  and  conveyance  made  to  them  con- 
forming to  the  terms  of  the  Judgment  above 
set  out  The  snlt  by  Albritton,  Assignee,  v. 
Stephens  and  Albritton  et  al.  lingered  on  the 
docket  several  years  before  the  final  step  of 
making  the  deed  to  the  purchaser,  Bamberg- 
er, Bloom  ft  Co.,  which  occurred  in  fact  on 
November  26,  1881.  In  the  meantime  W.  M. 
Smith  had  bought  out  the  dower  claim  of  Mrs. 
C.  B.  Kemble,  together  with  other  property 
not  here  involved.  By  some  kind  of  arrange- 
ment not  made  quite  clear  he  let  In  Anderson 
ft  Bolinger  to  the  possession  of  this  land, 
which  he,  as  vendee  of  Mrs.  Kemble,  had  the 
right  as  tenant  in  ccmimon  to  hold.  Anderson 
ft  Bolinger  conveyed  same  to  appellee  J.  M. 
Sawyer,  and  Sawyer  has  conveyed  much  of 
bis  grant  to  others. 

The  first  point  we  will  notice  is  appellee's 
plea  of  limitation.  This  presents,  at  its 
threshold,  the  character  of  Mrs.  C.  E.  Kem- 
ble's  title.  Her  husband  Is  dead.  When  he 
died  is  not  shown  exactly.  Bat  it  has  been 
many  years  ago ;  P.  H.  Stephens  says  as  long 
as  20  years  ago.  In  the  absence  of  the  record 
of  the  suit  destroyed,  we  must  presume  that 
it  contained  evidence  that  Justified  the  Judg- 
ment in  favor  of  the  claim  of  O.  E.  Kemble, 
the  dowress.  This  must  assume  the  death  of 
J.  W.  Kemble  prior  to  the  decree.    By  the 


terms  of  the  Judgment  she  Is  adjudged  her 
dower.  It  also  Implies  her  previous  claim  to 
unassigned  dower  as  widow  of  her  deceased 
husband,  who  had  owned  an  undivided  three- 
fourths  in  the  entire  tract  As  her  hnsband 
was  not  entitled,  as  owner  of  the  three- 
fourths,  when  he  owned  it  to  take  possession 
in  his  own  right  of  any  exclusive  part  of  the 
common  tract  neither  could  his  widow  claim 
to  be  endowed  out  of  any  certain  part  of  It 
Her  right  of  dower  attached  to  her  husband's 
intorest  and  followed  it  Whilst  It  is  true 
that  the  Joint  tenants,  Kemble  and  Stephens, 
might  by  deed  or  other  appropriate  proceed- 
ing have  partitioned  the  land  between  them, 
so  that  Kemble's  wife  would  have  been  con- 
fined In  ber  claim  to  dower  to  the  part  as- 
signed to  him,  yet  that  was  not  done.  A.t 
common  law  the  widow  was  not  entitled  to 
recover  poeseasion  of  the  land,  out  of  which 
she  was  entitled  to  dower ;  nor  any  part  of  It, 
except  it  be  the  mansion  house  and  curtilage 
of  her  deceased  husband,  until  dower  had 
been  assigned  to  her,  which  was  by  writ  of 
right  of  dower  against  the  tenants  of  the 
freehold.  After  she  had  Judgment  settling 
her  dower,  she  could  then  recover  possession. 
Newell,  Eject  1 16.  After  such  a  recovery  by 
writ  of  right  at  the  common  law,  or  by  Judg- 
ment in  equity  under  our  modem  practice,  the 
widow  is  the  owner  of  a  freehold  estate  for 
life  in  what  may  have  been  allotted  to  her  by 
the  Judgment  as  dower,  and  may  take  or  re- 
cover possession  of  the  parcel  or  Interest  so 
allotted.  Furthermore,  at  the  common  law, 
the  assignment  of  dower  was  by  metes  and 
bounds.  Yet  from  the  nature  of  the  thing, 
there  are  exceptions  to  the  rule.  Among 
them,  this  is  noted:  "When  from  the  nature 
of  the  husband's  interest  In  the  property, 
there  can  be  no  assignment  In  severalty,  an 
assignment  by  metes  and  bounds  will  l>e  dis- 
pensed with,  as  where  the  lands  out  of  which 
the  dower  is  to  be  assigned  are  held  in  com- 
mon, In  which  case  the  dower  interest  is  to  be 
assigned  to  be  held  In  common  with  the  heir 
and  other  tenants."  10  Am.  ft  Eng.  Bncyc. 
of  Law,  176.  See,  also,  Sanders  v.  McMilUan 
(Ala.)  89  Am.  St  Rep.  19,  where  a  comprehen- 
sive note  by  E^reeman  discusses  the  question 
here  presented.  See,  also,  authorities  dted 
In  14  Cyc.  1002. 

Upon  authority  and  reason  we  most  con- 
clude that  Mrs.  Kemble,  under  the  Judgment 
decreeing  her  dower,  took  an  estate  of  free- 
hold for  her  life  in  one-third  of  the  three- 
fourths  undivided  of  the  land  de9Cril>ed  in  the 
Judgment  She  became  thereby  a  tenant  In 
common  with  the  owner  of  the  other  interest, 
viz.,  P.  H.  Stephens'  assignee,  whose  interest 
and  title  were  acquired  through  the  decretal 
sale  by  appellants.  Mrs.  Kemble's  right  or 
entry  upon  any  part  of  the  common  boundary- 
was,  until  partition,  equal  to  that  of  her  co- 
tenants,  appellants.  When  she  ent^ed,  h»- 
entry  Inured  to  their  benefit  and  was  amica- 
ble to  their  title.  When  Mrs.  Kemble  sold  to 
Smith,  he  got  no  more  than  she  had,  and  took 
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It  sobject  to  the  same  rlgbts  and  responBiblll- 
ties.  Be  bonght  ber  dower  rlgbt  only,  and 
took  poBseeslon  neceasarlly  compatible  with 
Us  title.  So  long  as  he  held  poasesslon  it 
W88  In  no  wise  different  from  Mrs.  Kemble's. 
It  was  not  adverse  to  the  co-tenants.  Smith 
baring  conreyed  his  interest  in  this  quarter 
section  of  15  to  Anderson  &  Bolinger,  they 
coDTeyed  by  deed  pnri>orting  to  convey  the  fee 
glmple  to  the  whole  of  the  land.  Their  deeds 
were  made  more  than  16  years  before  ap- 
pellants began  this  snlt  Their  grantees  to<dc 
possession  immediately,  and  they  and  their 
grantees,  do>wn  to  the  present  occupants,  have 
conttoaonsly  claimed  the  property  adversely 
as  their  own  from  that  time.  More  than  15 
rears  of  such  possession  and  claim  ripens  into 
a  title,  even  as  against  the  former  rightful 
claimant  and  owner  out  of  possession. 

Appellants'  contention,  however,  is  that,  as 
Smith  was  in  possession  aa  their  Joint  tenant, 
bis  grantees  were  likewise  their  joint  tenants, 
whose  possession  was  not  adverse  in  law  to 
tbelr  co-tenant&  When  Smith  conveyed,  and 
bis  grantees  in  turn  conveyed,  each  purport- 
ing to  convey  the  whole  title,  their  act  was 
an  open  repudiation  of  the  Joint  tenancy. 
Tbelr  vendees  took  not  only  what  Smith  had 
in  fact  to  convey,  but  took  possession  canslst- 
ent  with  the  title  which  was  imported  by 
their  deeds,  which  was  exclusive  of  evory 
other  claim.  From  that  moment  tbelr  pos- 
session became  hostile  to  appellants,  who  bad 
then  a  cause  of  action.  Appellants  contend 
that,  so  long  as  Mrs.  Eemble  was  alive  (and 
she  was  living  at  the  trial  of  this  suit),  they 
<wld  not  maintain  ejectment  against  ber  ven- 
dees, as  they  occupied  her  place  as  tenant  in 
common  with  appellants.  While  there  Is 
v>me  contrariety  among  the  authorities  as  to 
vfaetho:  an  entry  of  a  person  tmder  a  con> 
reyance  which  purports  to  dispose  of  the 
whole,  although  the  grantor  Is  but  a  Joint 
tenant  in  the  title,  is  an  entry  of  the  whole  in 
severalty,  or  takes  only  the  title  of  his  im- 
mediate grantor,  the  decided  weight  of  au- 
thority is  to  the  ^ect  that  sncb  grantee 
enters,  claiming  the  whole  to  himself. 
.Imong  the  numerous  cases  sustaining  this 
doctrine  are  6111  v.  Fauntleroy's  Heirs,  8  B. 
Mon.  188 ;  GUlasple  v.  Osbnm,  S  A.  K.  Marsh. 
T7.  13  Am.  Dec  136.  In  the  case  of  Prescott 
T.  Xevers,  4  Mason,  330,  Fed.  Cas.  No.  11,390, 
Jodge  Story  said:  "I  take  the  principle  of 
law  to  be  clear  that,  where  a  person  enters 
into  land  under  a  claim  of  title  thereto  by  a 
recorded  deed,  bis  entry  and  possession  are 
referred  to  such  title,  and  that  he  is  deemed  to 
bare  a  seisin  of  the  land  coextensive  with 
the  boimdarles  stated  in  his  deed,  where  there 
la  00  open  adverse  possession  of  the  land  so 
described  in  any  other  person."  In  Penn- 
sylvania it  was  held  (Culler  v.  Motzer,  13 
Serg.  &  B.  368,  15  Am.  Dec.  604)  that  the 
possession  of  land  by  a  purchaser  "under  a 
deed  of  an  entire  lot  is  adverse  to  the  rlgbt- 
fnl  owner,  though  tenant  in  common  with  the 
grantor."    "rrbe  sale  in  audi  case,  of  the 


whole  tract,"  says  the  court  In  Law  t.  Pattra:- 
son,  1  Watts  ft  S.  101,  "is  in  effect  such  asser- 
tion of  claim  to  the  whole  as  cannot  be  mis- 
taken, because  It  Is  wholly  incompatible  with 
an  admission  that  the  other  tenant  in  com- 
mon has  any  right  whatever." 

Apx>ellant  concedes  the  general  application 
of  this  doctrine,  but  contends  that  It  applies 
only  where  the  co-tenant,  purporting  to  sell- 
and  convey  the  whole  tract,  conveys  by 
deed  of  general  warranty.  In  the  case  at 
bar  the  conveyances  were  frequently  with- 
out warranty.  Freeman  on  Co-tenancy  and 
Partition  declares  that,  if  the  grantor's  deed 
contains  a  covenant  of  general  warranty 
against  the  claims  of  all  persons,  no  room  to 
left  for  doubt  that  the  grantor  Intended  to 
deal  with  the  lands  as  his  individual  estate. 
But  the  authority  adds  that  a  conveyance, 
giving  no  indication  respecting  the  nature  or 
amount  of  title  with  which  the  parties 
thought  to  be  dealing,  may  perhaps  be  less 
persuasive  evidence  than  the  nonconvey- 
ing  co-tenants  had  notice  of  the  adverse 
entry  of  the  grantee  therein.  We  are  unable 
to  perceive  why  a  deed,  though  without  war- 
ranty, which  purports  to  convey  the  whole 
title  to  the  land,  Is  not  as  effectual  to  put 
rightful  claimants  upon  notice  of  the  nature 
of  the  conveyance  and  holding  thereunder  as 
If  the  deed  had  contained  words  of  warranty. 
The  conveyance  Is  absolute  In  terms,  pur- 
ports to  convey  the  fee-simple  title,  and 
necessarily  excludes  all  idea  of  conveying  a 
moiety  or  a  less  Interest  therein.  We  con- 
clude that  the  deeds  and  the  possession  there- 
under in  this  case  are  sufiSdent  to  set  the 
statute  of  limitation  in  motion  against  the- 
co-tenants,  appellants.  One  co-tenant  may 
actually  oust  another,  as  he  may  do,  the  lat- 
ter not  having  the  actual  possession,  by  » 
deed  conveying  the  whole  to  a  stranger. 
The  ousted  co-tenant  may  sustain  an  action 
of  trespass  against  his  fellow  co-tenant  or 
his  grantee  to  recover  the  damages  occa- 
sioned by  the  ouster,  or,  under  our  practice, 
may  malntnln  his  bill  in  an  action  of  quia 
timet.  Sections  242,  301,  Freeman  on  Co- 
tenancy and  Partition. 

This  case  is  divisible  again  Into  another 
branch,  which  involves  a  different  and  ad- 
ditional question  to  that  which  has  Just 
been  discussed.  Appellee  J.  M.  Sawyer  in 
1888  took  a  deed  for  certain  designated  lots 
In  the  town  of  Hickory  Grove  from  L.  Ander- 
son and  wife.  Anderson  quitclaimed  bis  In- 
terest only  In  the  lots  which  he  described  as 
being  the  one-half  interest  of  R.  E.  Williams 
therein.  How  Williams  acquired  the  title 
is  not  shown.  It  is  not  claimed  for  appel- 
lants that  Williams  ever  owned  any  Joint  In- 
terest with  Stephens  or  that  he  acquired 
any  Joint  interest  with  them.  Whatever 
Williams'  claim  was,  bo  far  as  this  record 
discloses.  It  was  hostile  to  appellants'  claim. 
Although  Sawyer  may  not  have  acquired  a 
perfect  title,  or.  Indeed,  any  title,  by  Wll- 
llants'  conveyance,  still  [J|^|^  .tpok  possessi^^ 
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under  it  Indeed,  he  txmk  poBsesslon  onder 
the  purchase  from  Anderson  some  six  years 
before;  but  the  deed  first  executed  by  Ander- 
son was  destroyed  In  the  burning  of  the 
courthouse  In  1887.  and  the  deed  of  1888 
was  made  by  way  of  substitution.  Admit- 
ting that  Sawyer  took  only  a  moiety  in  the 
lots  described  in  Anderson's  deed,  whoever 
«wned  the  other  moiety  of  the  same  title 
was  Sawyer's  co-tenant  This  was  not  ap- 
pellants, nor  do  they  claim  that  It  was.  In 
that  case  Sawyer's  possession  was  for  him- 
self and  his  co-tenant  whoever  it  may  have 
been,  and  was  adverse  to  the  title  and  claim 
of  appellants.  By  the  lapse  of  time  appel- 
lants' right  of  entry  was  tolled,  and  is  a  bar 
to  their  suit  to  recover  the  possession. 

Another  difficulty  concerning  these  lota 
Just  being  discussed  Is  that  from  an  Inspec- 
tion of  the  plat  of  the  town  filed  in  the 
record  we  are  unable  to  determine,  and 
doubtless  the  circuit  court  was  also,  whether 
or  not  they  were  within  the  original  10  acres 
condemned  for  the  town  of  Hickory  Grove. 
They,  or  at  least  the  most  of  them,  appear 
to  have  been  within  that  town.  The  truth 
is  the  10  acres  have  not  been  located  satis- 
factorily by  the  evidence.  It  is  altogether 
likely  that  the  original  town  site  embraces 
all  of  the  town  lots  conveyed  by  this  deed. 
But  whether  it  does  or  not  is  a  problem 
about  which  the  court  cannot  speculate,  so 
as  to  render  a  Judgment  in  a  suit  of  one  out 
of  possession  against  one  in  possession,  and 
who  has  shown  himself  to  have  been  in  bos- 
tile  possession  for  more  than  15  years. 

The  case  of  William  Skaggs  is  similar  to 
that  against  J.  M.  Sawyer  up  to  the  point 
that  W.  M.  Smith,  In  addition  to  buying  out 
the  interest  of  Mrs.  Keinble,  also  contracted 
with  appellants  to  buy  their  interest  and 
paid  them  part  of  the  purchase  price  for  It 
but  did  not  take  a  deed  of  conveyance. 
Afterward  Smith  conveyed  to  another  and 
let  him  in  possession,  whose  title  in  turn 
has  been  conveyed  to  appellee  Skaggs. 
Skaggs  has  paid  in  full  for  the  land, 
and  has  been  holding  It  together  with  his 
Immediate  grantor,  for  more  than  15  years 
before  the  beginning  of  this  suit  Appel- 
lants changed  their  suit  by  an  amendment 
of  their  pleading,  so  as  to  seek  a  recovery  of 
the  balance  of  the  purchase  money  contract- 
ed to  be  paid  by  Smith.  Appellee  Skaggs 
interposed  the  plea  of  limitation.  The  rule 
is  that  so  long  as  the  vendee  of  an  executory 
contract  for  the  sale  of  land  looks  to  bis 
vendor  for  title,  be  cannot  rely  upon  the 
statute  of  limitation  as  a  bar  to  a  suit  to  re- 
cover the  balance  of  the  purchase  money. 
But  If  such  vendee  is  not  looking  to  bis  gran- 
tor for  title,  relying  instead  upon  his  adverse 
possession  for  a  time  cQual  to  or  longer  than 
the  statutory  period,  he  may  do  so.  Where- 
upon the  plea  of  the  statute  against  the  en- 
forcement of  the  purchase  money  Hen  is 
allowed.    Bargo   v.   Bargo   (Ky.)   86  S.   W. 


625;  Bright  v.  L.  ft  N.  B.  H.  Co.  (Ky.)  87  S. 
W.  781. 

We  are  unable  to  see  from  this  record 
that  any  error  has  been  committed  prejudi- 
cial to  the  substantial  rights  of  appellants, 
and  the  Judgments  in  both  cases  are  affirmed. 


CARSON  et  al.  v.  BELTLBS. 
(Court  of  Appeals  of  Kentucky.    Oct  25,  1905.) 
Fbatjdulent  Convbtances — Rights  or  Pas- 
ties— Suit  fob  Recoitveyawck. 

Plaintiff  believed  himaelf  about  to  be 
wrongfully  Bued  for  damages.  To  discharge 
such  a  suit  he,  after  bringing  action  to  divide 
land  in  which  he  was  interested,  ordered  the 
commissioner  to  make  a  deed  without  coiuidera- 
tlon  to  another.  Subsequently  plaintiff  in- 
formed the  grantee  in  the  deed  of  what  bad 
been  done,  and  the  grantee  agreed  to  hold  the 
land  and  to  reconvey  to  plaintiff  on  his  re- 
quest. Held,  that  the  court  would  not  aid  plain- 
tiff in  compelling  a  reconveyance. 

Appeal  from  Circuit  Court  Butler  County. 

"To  be  officially  reported." 

Action  by  J.  A.  Bellies  against  Daisy  Car- 
son and  another.  Judgment  for  plaintiff, 
and  defendanto  appeal.    Reversed. 

Harreld  &  Willis  and  Speed  OuHy.  for 
appellants.  N.  T.  Howard  and  W.  A.  Helm, 
for  appellee. 

BARKER,  J.  The  one  question  involved 
on  this  appeal  is  whether  or  not  J.  A. 
Bellies  is  entitled  to  have  rescinded  a  con- 
veyance made  by  him  to  his  sister,  Mrs. 
M.  M.  Summervllle.  In  his  petition  he  states 
the  facta  as  to  the  conveyance  from  himself 
to  his  sister  as  follows:  "That  about  the 
time  the  deed  was  made  plaintur  (J.  A. 
Bellies)  was  threatened  with  a  suit  for 
damages  or  bastardy  proceedings,  which 
plaintlfT  knew  to  be  wholly  unfounded  in 
truth,  and  false  and  unwarranted  and  mall- 
clous,  and  to  discbarge  such  a  suit  plalntiCF, 
after  he  had  brought  suit  to  divide  said  land, 
and  when  the  deed  was  to  be  made  by  mas- 
ter commissioner,  plaintiff  simply  ordered  the 
commissioner  to  make  the  deed  to  Margaret 
Summervllle,  wife  of  defendant  M.  M.  Sum- 
mer viUe,  without  consideration  from  her 
(Margaret),  and  without  her  knowledge  or 
consent  and  plaintUf  afterwards  informed 
her  of  what  had  been  done,  and  she  agreed 
that  she. would  hold  the  land  in  h^  name 
and  would  deed  it  back  to  plaintiff  upon 
his  request  to  do  so."  If  the  foregoing 
statements  are  true,  do  they  warrant  a 
Judgment  of  rescission  as  against  appellants, 
who  are  the  children  and  heirs  at  law  of 
Margaret  Summervllle,  now  deceased?  If 
so,  the  Judgment  must  be  affirmed ;  if  not  it 
should  be  reversed. 

In  the  case  of  Tantum  v.  MIUw,  11  N.  J. 
Eq.  561,  the  plaintiff  alleged  that  she,  being 
threatened  with  prosecution  for  a  larceny, 
of  which  she  was  entirely  innocent  In  order 
to  discourage  it  made  a-^coKTey  anoa  of  her 
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property  to  Eliza,  the  wife  of  Charles  Miller, 
npon  the  secret  trust  that  she  would  hold  it 
and  reconvey  it  upon  demand.    In  sustaln- 
Ing  a  demurrer   to   the  bill,  it  was  said: 
"Tl  this  bin  can  be  maintained,  the  court 
mmt  take  the  broad  ground  that  if  a  person 
charged    with    a    crime    conveys    away    his 
property  for  the  avowed  purpose  of  protect- 
ing it  against  the  consequences  of  his  con- 
viction,   if    he   escapes   such   conviction,    a 
court  of  equity  will  aid  him  in  recovering 
bad:  his  property.    It  is  not  alleged,  in  this 
case,  that  any  fraud  was  practiced  npon  the 
complainant  by   the  defendants  or  by   any 
<»e  else.    It  is  not  alleged  that  the  prosecu- 
tion was  a  maliciouB  one,  and  that  those 
concerned  in  it  have  been  any  way  benefited 
by  the  conveyance,  or  that  by  their  advice,  or 
tbrougb  their  contrivance,  the  complainant 
vaa  induced  to  execute  the  deed.    But  the 
complainant  was  charged  with  larceny ;  and, 
although  it  is  alleged  that  she  was  entirely 
Innocent  of  the  charge,  it  does  not  appear 
but  that  there  were  good  grounds  of  suspi- 
cion, or  that  her  accusers  were  actuated  by 
any  other  than  a  most  laudable  desire  to 
promote  public  justice.     Under  these  circum- 
stances,  the  complainant  made  the  convey- 
ance for  the  unlawful  purpose  of  placing  it 
beyond  the  reach  of  the  law,  if  the  threat- 
ened  prosecution    should    prove  'successful. 
The  information  alleged  to  have  been  given 
ber  by  taer  friends  was  correct    Her  proper- 
ty was  in  Jeopardy  from  the  consequences 
of  such   a   prosecution.    If  convicted,    her 
property  was  liable  for  the  costs.    The  court 
might,    upon  such  conviction,  impose  a  fine 
of  $500,   which   would   be  a  lien  upon   ber 
property.     She  made  the  deed  for  the  pur- 
pose  of   placing   her    property   beyond   the  i 
reach  of  the  process  of  the  law  in  case  she  ' 
should  be  convicted.    This  was  against  pub-  i 
lie  policy.     This  court  cannot  aid  a  person  \ 
under  such  circumstances.    The  complainant  , 
confided  in  the  honesty  of  her  niece,  and  | 
there  the  court  must  leave  her."  ! 

In  Cameron  v.  Romele,  53  Tex.  238,  the  ; 
vendor  conveyed  property  to  the  vendee  un- 
der the  belief,  manufactured  by  the  vendee, 
that  she  (the  vendor)  was  about  to  be  sued, 
and  that  she  would,  therefore,  likely  lose 
her  proi>erty.    In  refusing  to  set  aside  the 
conveyance,  the  court  stated  the  rule  as  fol- 
lows :    "It  may,  we  think,  be  well  questioned 
whether  the  alleged  trust  upon  which  this 
deed   was   executed  is  not  of  a  character 
which  the  policy  of  the  law  forbids  the  courts 
to  enforce.    The  purpose  of  the  execution  of 
the   deed  by  appellee   was  to   protect   the 
property   from   liability  for  a  debt  which, 
through  the  fraudulent  misrepresentation  of 
Maher,   she   was   induced  to   believe   other 
parties  were  seeking  to  hold  her  liable.    If 
the  facts  were  as  she  supposed  when  she  I 
made  the  deed,  however  fraudulent  may  have  i 
been  the  conduct  of  the  vendee,  the  court  i 
could  give  ber  no  relief.    But  her  motive  in  i 
executing  the  deed  is  precisely   the  same,  ! 
whether  she  acted  upon  her  knowledge  of 
S0S.W,— 14 


the  facta,  or  upon  a  mistaken  belief  tn  re- 
gard to  them,  growing  out  of  the  fraudulent 
representattons  of  her  vendee." 

In  Harris  v.  Harris'  Ex'r,  23  Grat  (Va.) 
737,  one,  believing  himself  about  to  be  wrong- 
fully sued  for  damages,  executed  bonds  In 
large  sums  without  any  consideration  there- 
for, in  order  to  protect  himself  from  wrong- 
ful Judgments  which  he  anticipated  would  be 
recovered  against  him.    In  refusing  to  can- 
cel these  bonds  the  C!ourt  of  Appeals  of  Vir- 
ginia   said:    "It   is,    however,    urged   with 
much   ingenuity   and   force  that   this   case 
does  not  come  within  the  operation  of  the 
statute  of  frauds,  because  these  bonds  were 
not   given   to   hinder   and   delay   creditors, 
but  only  to  protect  the  defendant  against 
the  assertion  of  unjust  demands,  which  he 
apprehended  might  be  recovered  against  him 
because  of  the  'unfavorable  and  unjust  con- 
stitution of  courts  and  juries  at  that  time'; 
that  there  was  no  fraudulent  Intent  to  secure 
his  property  against  the  claims  of  creditors, 
but  the  scheme  resorted  to  was  one  Intended 
for    protection    against    unjust    claimants. 
Now,    it   must   be   conceded   that   a    party 
claiming  damages  for  the  acts  of  another 
must  be  regarded  in  law  as  much  the  cred- 
itor of  that  other  as  one  holding  his  bonds 
or    other    promises    to    pay.     Every    person 
having  a  legal  demand  against  another  is 
his  creditor,  whether  that  demand  is  one 
sounding  in  damages  or  one  that  comes  un- 
der a  contract    This  is  a  proposition  too 
plain  for  argument    And  it  is  to  my  mind 
equally    plain    that   the   question    whether 
the  demand  asserted  is  a  Just  and  legal  one, 
and  whether  the  courts  and  Juries  will  be 
likely  to  enforce  an  Illegal  and  unjust  claim. 
Is  not  one  for  the  party  himself  to  decide. 
Nor  will   another  court,   passing  upon   his 
transactions  in  transferring  his  property  to 
another  to  protect  himself  against  such  de- 
mands  made   in   regular    legal   proceedings, 
inquire   whether  apprehensions   were   justi- 
fied,  or  whether  the  suits  pending  against 
him  were  proper  suits.    All  these  must  nec- 
essarily  be   questions   which   another   court 
cannot    Inquire    Into,    and    which    c^talnly 
the  party  cannot  be  allowed  to  decide  for 
himself." 

In  the  case  of  Harper  v.  Harper,  85  Ky. 
161,  8  S.  W.  5,  7  Am.  St  Rep.  583,  it  appeared 
that  the  vendor,  who  was  an  old  and  rather 
timid  and  weak-minded  lady,  conveyed  her 
property  to  a  relative,  Charles  Harper,  who 
had  fraudulently  and  falsely  frightened  her 
Into  the  belief  that  she  was  to  be  sued  for 
libel.  In  an  action  to  recover  the  property 
this  court  clearly  recognized  the  rule  that  if 
one  undertakes  to  defeat  a  claim  asserted 
against  him  by  conveying  his  property  to  an- 
other, he  cannot  afterwards  recover  that 
which  he  fraudulently  conveyed.  In  the  case 
cited,  however,  the  deed  was  rescinded  on  the 
ground  that  the  parties  were  not  In  pari  de- 
licto ;  that  the  timid,  weak-minded  vendor  was 
the  victim,  rather  than^f^i^mpUce,  of  the 
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vendee;  Judge  Holt,  who  spoke  for  the 
conrt,  said:  "It  Is  true  that  in  cases  of  ex- 
ecuted contracts,  If  the  parties  be  In  pari  de- 
licto, they  win  be  left  where  they  have  placed 
themselves.  If,  however,  one  party  Is  but  an 
Instrument  in  the  hands  of  the  other,  then 
they  are  not  In  pari  delicto." 

The  refusal  of  the  chancellor  to  .Interfere 
where  the  vendor,  for  a  fraudulent  purpose, 
has  conveyed  his  property  on  a  secret  trust  to 
reconvey.  Is  not  alone  to  protect  the  creditors, 
although  that  consideration  has  Its  weight  in 
the  problem.  The  creditors  have  a  remedy 
of  their  own  by  a  proceeding  to  set  aside  the 
conveyance  that  their  debts  may  be  paid.  Of 
course,  to  do  this  there  must  be  creditors  In 
existence ;  for,  if  there  are  no  creditors,  there 
is  no  injury,  and  the  conveyance  stands.  But 
that  is  not  the  case  here.  In  this  case  the 
appellee,  according  to  bis  own  statement,  In 
order  to  discourage  one  who  sought,  or  was 
contemplating  seelclng,  to  enforce  a  claim 
against  him,  conveyed  his  property  to  his  sis- 
ter, and  is  now,  after  the  feared  prosecution 
has  failed  and  his  sister  dead,  seeking  to  re- 
cover it  It  is  contrary  to  the  policy  of  the 
law  that  one  should  be  "discouraged"  In  the 
assertion  of  a  legal  right  by  his  adversary 
conveying  his  property  without  considera- 
tion. The  transaction  involves  moral  tur- 
pitude in  the  intention  with  which  it  is  done. 
What  actually  happens  may  be  Immaterial. 
Suppose,  for  an  example,  one  conveys  his 
property  on  secret  trust  for  the  purpose  of 
defrauding  his  creditors,  and  then  should  af- 
terwards pay  all  his  debts;  would  the  fact 
that  no  creditor  was  actually  Injured  enable 
him  to  recover  from  his  vendee?  Or  suppose 
one  having  no  creditors  should  convey  his 
property  for  the  purpose  of  becoming  indebt- 
ed, and  of  then  defrauding  bis  dupes  by  being 
insolvent,  but  should  repent  before  the  fraud 
was  committed ;  could  It  be  maintained  that, 
because  he  had  paid  his  creditors  in  the  first 
case,  and  never  had  any  in  the  second,  he 
could  recover  the  property  so  conveyed?  We 
think  both  these  questions  should  be  answer- 
ed In  the  negative.  The  enforcement  of  a 
trust  is  a  purely  equitable  remedy.  The 
chancellor,  originally,  as  a  matter  of  grace — 
not  legal  right — seized  upon  the  conscience 
of  the  trustee,  and  forced  him  to  do  justice, 
because  it  was  immoral  that  he  should  de- 
fraud one  who  had  confided  in  his  honor. 
But  he  would  not  so  aid  one  whose  hardship 
arose  from  his  own  evil  Intent  or  moral  tur- 
pitude. That  which  was  conceived  in  sin, 
as  to  the  Interest  of  the  wrongdoer,  was  per- 
mitted to  be  brought  forth  in  iniquity; 
or,  as  one  of  the  older  opinions  has  it,  "He 
who  doeth  fraud  may  not  borrow  the  hand  of 
the  chancellor  to  draw  equity  from  a  fountain 
bis  own  hath  pelluted."  Believing  it  to  be 
contrary  to  public  policy  that  one  should 
undertake  to  defeat  a  claim  about  to  be  as- 
serted against  him  through  the  machinery  of 
the  law  by  conveying  his  property  upon  a 
secret  trust,  with  a  false  statement  that  it  was  ' 


made  for  a  valuable  consideration,  we  think 
the  chancellor  should  have  dismissed  the  bill 
which  sought  to  recover  the  property  so  con- 
veyed by  appellee. 

In  arriving  at  the  conclusion  we  have 
reached  in  this  case,  we  are  not  unmindful  ot 
the  fact  that  there  is  high  authority  opposing 
it,  notably  section  441,  Bump  on  Fraudulent 
Conveyances  (4tb  Ed.),  and  the  cases  cited 
In  the  note  in  support  of  the  text ;  but  we  be- 
lieve that  the  authorities  we  have  followed 
are  based  upon  a  sounder  policy  and  a  more 
cogent  logic.  Wherefore  the  judgment  is  re- 
versed, for  proceedings  consistent  berewitb. 


DURRBTT  V.  DUBRBTT  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  25,  1905.) 

1.  AppEAXi — Review — Pbesuuptions. 

On  collateral  attack  on  a  judgment  and 
in  the  absence  of  a  bill  of  exceptions.  It  is 
conclusively  presumed  that  tiie  proof  supported 
the  judgment,  including  a  recital  therein  that  a 
certain  person  was  the  attorney  of  record  for 
the  parties. 

2.  Judgment — Collatebai.  Attack — Unau- 
thorized Appearancb. 

Evidence  held  to  show  that  a  certain  party 
In  an  action  for  the  division  of  real  estate  waa 
as  a  matter  of  fact  properly  represented  by  the 
person  whose  name  appeared  as  attorney  of 
record  so  that  the  judgment  was  binding  on  her. 
S.  Sake — Conclusiveness— Consent. 

In  an  ex  parte  proceeding  for  the  division 
of  real  property,  all  the  parties  being  plaintiffs 
the  judgment,  electing  for  one  of  the  parties  to 
take  a  life  estate  in  lieu  of  dower,  was  not  void 
or  erroneous  as  to  such  party  because  there  was 
nothing  in  the  petition  on  which  to  base  it  sini-e 
she  was  herself  instrumental  in  procaring  the 
judgment 

Appeal  -from  Circuit  Court,  Mason  County. 

"Not  to  be  officially  reported." 

Action  by  Anna  T.  Durrett  against  Martin 
M.  Durrett  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  D.  Cochran,  for  appellant  E.  L. 
Worthlngton  and  M.  W.  Durrett  for  appelleei«, 

BARKER,  J.  R.  C.  Durrett  becoming  so 
financially  involved  that  he  could  not  pay  all 
of  his  debts,  conveyed  his  property  to  an  as- 
signee for  the  benefit  of  his  creditors.  A 
part  of  the  property  so  conveyed  was  70  acres 
of  land,  which  the  assignee  afterwards  sold 
to  Mary  Porter  Durrett,  a  sister  of  the  as- 
signor. Anna  T.  Durrett,  the  wife  of  the  as- 
signor, did  not  Join  in  the  conveyance  to 
Mary  Porter  Durrett,  nor  in  the  conveyance 
to  the  assignee,  and  therefore  she  possessed 
an  inchoate  right  of  dower  in  the  landL  Af- 
terwards Mary  Porter  Durrett  died,  leaving 
a  last  will  and  testament  by  which  she  de- 
vised all  of  her  property  to  the  children  of  her 
brothers,  R.  C.  Durrett  and  W.  H.  Durrett. 
and  to  her  niece,  Elizabeth  D.  Brent  so  that 
each  set  of  the  devisees  received  one-third 
of  the  devised  property.     In  regard    to   the 

dower  right  of  her  sister-in-law,  Anna  T.  Dor- 
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rett,  In  the  TO  acres  of  land,  the  testatrix 
made   tbe    following   prorlslon:    "If   Anna 
Durrett,  tbe  present  wife  of  my  brotber  Rich- 
ard, will  release  her  right  of  dower  In  and  to 
the  piece  of  land   (70  acres  or  thereabouts) 
I  purchased  from  the  tmstee  of  my  brother, 
Richard,  viz.,  I,  B.  Goggln,  Esq.,  then  and 
in  that  event  she  shall  have  a  life  estate 
herein  (that  Is  to  say.  In  the  devise  to  the 
children  of  my  brother  Richard),  to  com- 
mence at  the  death  of  the  said  Richard ;  she 
to  hold  the  same  estate  therein  as  though 
she  were  endowered  thereof."    The  testatrix 
wag  possessed  of  225  acres  of  land,  including 
the  70  acres  In  which  her  sister-ln-law,  Anna 
T.  Dnrrett,  had  a  dower  Interest    This  land 
was  divided  by  three  commissioners,  as  pro- 
vided in  the  will,  into  three  equal  parts  ac- 
cording to  value,  each  set  of  the  devisees  re- 
ceiving one-third  of  the  70  acres  of  land 
which  was  subject  to  the  dower  of  Anna  T. 
Dnrrett,  and  a  third  of  that  part  of  the  estate 
which  was  not  so  subject ;  and  the  resjwctive 
parties  took  possession  of  tbe  shares  allotted 
to  them,  but  no  deeds  were  made  conveying 
the  property  so  allotted.     Subsequently  R.  G. 
Dnrrett  died,   and  his  children,  desiring  to 
porcbase  the  share  of  Elizabeth  D.  Brent  in 
their   aunt's    estate,    applied   to   the    Union 
Tmst  Company  of  Maysville,  Ky.,  for  a  loan 
sufficient  to  malie  the  purchase.    An  exami- 
nation of  the  title  by  the  attorney  for  the  trust 
company  developed  the  fact  that  the  parties 
had  no  deeds  for  their  respective  shares  in 
the  estate  of  Mary  Porter  Durrett    Where- 
upon J.  B.  Dnrrett  the  oldest  son  of  R.  C. 
Dnrrett  employed  Thomas  R.  Phlster,  the 
attorney  of  the  trust  company,  to  do  what- 
ever was  necessary  to  perfect  the  title  to  the 
property  in  question  and  to  enable  himself 
and  his  brothers  and  sisters  to  secure  the 
loan   necessary    to   purchase    Mrs.     Brent's 
share.    The  attorney  instituted  an  ex  parte 
proceeding   in   Mason   circuit   court   for  the 
purpose  of  having  the   proper  conveyances 
made ;  J.  B.  Durrett  furnishing  him  with  the 
names  of  the  parties  in  question.     In   this 
proceeding  ail  of  the  devisees  of  Mary  Porter 
Dnrrett  were  Joined  as  plaintiffs,  and,  the 
matter  being  submitted  to  the  chancellor,  he 
rendered  a  decree  approving  the  division  of 
the  commissioners  among  the  devisees  and 
ordering  deeds  to  be  made  by  his  commis- 
sioner. 

As  to  tbe  right  of  appellant  Anna  T.  Dur- 
rett to  elect  whether  she  would  talte  dower 
interest  In  tbe  70  acres  of  land  or  a  life  es- 
tate in  that  part  of  the  225  acres  devised  to 
ber  children,  the  judgment  provided  as  fol- 
lows: "He  [the  commissioner]  will  convey 
to  the  dilldren  of  Richard  O.  Dnrrett  and  to 
Mrs.  Nannie  T.  Durrett  widow  of  B.  C.  Dur- 
rett the  lands  described  in  said  division 
and  laid  down  on  the  plat  as  plat  No.  3 
and  plat  No.  4;  Mrs.  Nannie  T.  Durrett 
to  have  her  life  estate  in  said  tracts  in 
hen  of  her  dower  in  said  Incnmbered  tract 


as  directed  by  said  will."  The  foregoing 
Judgment  stands  unvacated  and  unmodified. 
After  her  husband's  death,  Mrs.  Nannie  T. 
Dunett,  Instituted  this  action  against  the 
children  of  her  brother,  W.  H.  Durrett  claim- 
ing dower  Interest  in  that  of  the  70  acres  of 
land  In  which  she  originally  had  dower,  and 
which  was  allotted  to  them  in  the  division. 
For  answer  they  pleaded  the  judgment  of  the 
Mnson  circuit  court  which  elected  for  the  ap- 
pellant to  take  the  life  estate  In  the  property 
conveyed  to  her  children  in  lieu  of  her  dower 
interest  In  the  70  acres.  For  reply  she  al- 
leged that  she  was  not  a  party  to  that  pro- 
ceeding by  her  own  knowledge  or  consent, 
and  the  Judgment  as  to  her  was  void.  The 
question  for  adjudication  Is,  therefore,  was 
she  bound  by  tbe  judgment  In  the  case  in 
which  she  appeared  as  plaintiff  T 

It  is  earnestly  insisted  for  the  appellees 
that  those  represented  in  litigation  by  coun- 
sel are  iKiund  by  the  judgment  In  a  collateral 
proceeding,  and  cannot  be  heard  to  say  that 
the  attorney  lacked  authority  to  represent 
them ;  and  undonbtedly  there  Is  high  authori- 
ty for  this  position,  among  which  may  be 
cited  section  128,  Freeman  on  Judgments,  and 
the  opinion  of  Judge  Robertson  in  the  case 
of  Holbert  v.  Montgomery,  6  Dana,  11.  But 
we  are  not  willing  to  rest  the  conclusion  we 
have  reached,  that  the  judgment  in  this  case 
should  be  affirmed,  upon  so  radical  and  far- 
reaching  "a  principle.  In  the  case  at  bar 
J.  B.  Durrett,  the  oldest  son  of  Anna  T.  Dur- 
rett, employed  Thomas  R.  Phlster,  an  at- 
torney of  the  Maysville  bar,  to  represent  all 
of  the  devisees  under  the  will  of  Mary  Por- 
ter Durrett  for  the  purpose  of  obtaining 
deeds  to  the  property  allotted  to  them  by  the 
commissioner.  The  attorney  did  not,  himself, 
know  the  names  of  these  parties.  The  ap- 
pellant was  living  with  her  children  on  the 
property,  and,  while  J.  B.  Durrett  was  a 
bookkeeper  in  the  city  of  Maysville,  he  went 
out  to  his  home  every  night  talked  the  mat- 
ter of  the  litigation  over  with  his  brothers 
and  sisters,  and  all  of  them  understood  that 
the  business  of  securing  the  deeds  and  bor- 
rowing the  money  from  the  trust  company 
was  being  attended  to  by  counsel  employed 
by  their  brother.  Mrs.  Durrett  now  says 
that  she  did  not  know  that  her  name  was 
being  used  as  claimed;  but  we  think,  under 
the  circumstances  of  the  case,  the  parties 
thus  living  together  as  one  family,  that  this 
statement  is  almost  Incredible.  The  attorney, 
Thomas  R.  Phlster,  In  his  deposition  testi- 
fies that  J.  B.  Durrett  told  him  that  his 
mother  relied  upon  him  in  business  matters, 
and  he,  when  the  Judgment  came  to  be  drawn, 
elected  for  her  to  take  a  life  estate  in  one- 
third  of  225  acres,  in  lieu  of  a  dower  Interest 
in  the  70  acres.  This  was  manifestly  to  her 
interest  except  upon  the  view  that  she  and 
her  children  would  occupy  the  land  devised 
by  ber  sister-in-law,  so  as  to  give  her  practi- 
cally the  life  estate  without  fori^aUi^eJectkig 
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to  take  It,  and  thus  afford  her  the  opportunity 
to  take  both,  which  was  the  very  thing  that 
ber  sister-in-law  desired  not  to  be  done. 

Originally  parties  were  not  entitled  to  be 
represented  by  counsel  at  all.  Afterwards 
attorneys  were  obliged  to  file  written  authori- 
ty In  order  to  represent  their  client.  Now  the 
court  assumes  as  a  matter  of  course  that  the 
attorney  has  authority  to  represent  those 
for  whom  be  appears.  But  it  Is  still  the  duty 
of  the  court  not  to  permit  an  attorney  to  rep- 
resent one  for  whom  he  baa  no  authority 
to  appear.  The  Judgment  awarding  deeds 
among  the  parties,  on  the  subject  of  the  au- 
thority of  Thomas  R.  Phister  to  appear  as 
an  attorney,  contains  the  following :  "And  It 
is  ordered,  on  proof  heard  in  open  court,  that 
Thomas  R.  Phister,  the  attorney  of  record  for 
the  parties  herein,  be  allowed  the  sum  of 
$50  as  attorney's  fee  herein,  to  be  taxed  as 
costs  herein  and  paid  by  the  parties."  In 
the  absence  of  a  bill  of  exceptions  it  must 
be  coDcluslyely  presumed  that  the  proof  heard 
In  open  court  supported  the  Judgment,  that 
Thomaa  R.  Phister  was  the  attorney  of  rec- 
ord for  the  parties;  and  especially  Is  this 
true  In  a  collateral  proceeding  such  as  the 
case  at  bar.  We  have  no  hesitation,  there- 
fore, in  reaching  the  conclusion  that  as-  a 
matter  of  fact  the  appellant  in  this  case  was 
properly  represented  by  Thomas  R.  Phister 
In  the  action  for  division  of  the  estate  of 
Mary  Porter  Durrett 

But  she  Insists  that,  although  this  Is  true, 
still  the  Judgment  electing  for  her  to  take 
the  life  estate  in  Ueu  of  dower  was  void,  be- 
cause there  was  nothing  in  the  petition  npon 
which  to  base  it  It  Is  true  nothing  Is  said 
In  .the  petition  about  the  question  of  elect- 
ing between  the  life  estate  and  the  dower 
Interest  Still  all  the  parties  to  the  litiga- 
tion were  plaintiffs,  the  Judgment  was  pro- 
cured by  them,  and  a  Judgment  that  the  par- 
ties themselves  procure  cannot  be  void,  or 
even  erroneous,  as  to  them.  In  the  case  of 
Story  V.  Hawklna  and  others,  8  Dana,  12,  It 
is  said  In  the  opinion  of  the  court:  "As  a 
case  depending  and  In  progress,  it  was  com- 
petent  for  the  parties  by  their  counsel  to 
agree  upon  the  terms  of  the  decree  and  divi- 
sion of  the  proceeds,  and  their  agreement 
entered  on  record,  is  binding  upon  their 
clients.  The  commissioner  made  sale  of  the 
trust  property,  settled  the  accounts,  and  esti- 
mated the  amount  to  which  each  party  was 
entitled,  and  made  report  to  court,  upon  tlie 
coming  in  of  which  a  decree  was  rendered  by 
the  consent  of  all  the  parties,  by  their  coun- 
sel, confirming  the  commissioner's  report  and 
the  settlement  thereby  made,  and  an  order 
made  that  the  commissioner  collect  the  pro- 
ceeds of  the  sales  and  distribute  them  accord- 
ing to  the  settlement  and  report  This  decree, 
being  rendered  by  consent  must  stand.  'Con- 
sensus tollit  errorem.' " 

The  Judgment  dismissing  appellant's  peti- 
tion is  affirmed. 


WESTERN    UNION   TELEGRAPH   CO.   v. 

J.  B.  CORSO  &  SONS. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1905.) 

1.  PLBAninO— AlfXNOMENT   or  PCTITZOH. 

The  ;?etition  for  loss  caused  by  error  in 
tranamiBsion  of  a  telegram,  claiming  as  damages 
the  amount  of  a  recovery  against  the  plaintiff  bj 
a  third  person,  may  properly  be  amended  so  u 
to  claim  _  aa  damages  the  loss  sustained  by 
deterioration  in  the  value  of  a  sliipment  bj 
reason  of  the  error  in  the  transmission  of  the 
telegram. 

2.  TlXEOBAPH— Ebbob  ih  Messaok— TBIAI/— 
iNBTBUCnONS  —  APFUOABII.ITT  TO  PI.EAD- 
IHO. 

In  an  action  for  loss  caused  by  error  in 
the  transmission  of  a  telegram,  an  Instruction 
submitting  to  the  Jury  the  question  whether 
plaintiffs  had  been  Induced  to  leave  the  lemons 
alleged  to  liave  been  damaged  in  the  care  of  the 
railroad  company  was  proper,  under  a  pleading 
alleging  that  they  had  been  induced  to  refuse  to 
receive  the  lemons  which  had  been  shipped  to 
theoL 

8.  DEPosmoNs  —  REDuonoN  TO  Wsinno  — 

Duty  of  Officer. 
Under  Civ.  Code  Prac.  §  582,  providing  that 
the  certificate  of  an  officer  taking  a  deposition 
shall  show  that  it  was  written  and  transcribed 
by  the  witness,  or  by  the  officer  in  the  presence 
of  the  witjiess,  it  is  sufficient  if  the  testimony 
Is  taken  in  shorthand  and  transcribed  by  a 
stenographer  for  the  officer  under  his  direction 
4.  Sahs— Defects  and  Objeotions. 

Under  Civ.  Code  Prac.  {  687,  providing  that 
no  exception  other  than  to  the  competency  ot 
the  witness  or  relevancy  or  competency  of  the 
testimony  shall  be  r^arded,  unless  filed  before 
the  commencement  of  the  trial  and  before  or 
during  the  first  term  of  the  court  after  the 
filing  of  the  deposition,  an  objection  that  a 
deposition  was^  not  written  by  the  officer  taking 
it  cannot  avail,  where  the  objection  was  noi 
filed  until  nearly  2  years  after  Uie  deposition 
was  filed,  even  in  a  court  having  oontinnouii 
sessions;  60  days  being  regarded  as  a  term  of 
such  a  court  in  civil  actions. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  ofiSdally  reported." 

Action  by  J.  B.  Corso  &  Sons  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Richards  &  Bonald  and  Richards  & 
Quarles,  for  appellants.  Ghas.  F.  Taylor, 
Kohn,  Baird  &  Spindle,  and  R.  L.  Greene,  for 
appellee. 

NUNN,  J.  This  appeal  is  from  a  Judgment 
for  damages  for  a  property  loss  caused  by  an 
erroneously  transmitted  telegram.  The  facts 
are  briefly  as  follows:  The  appellees  were 
wholesale  fruit  merchants  in  Louisville.  On 
April  28,  1899,  through  one  Adolpb  Anderson, 
a  fruit  broker  employed  by  them  in  New 
York,  they  purchased  from  the  Fruit  Auction 
Company  a  car  load  of  lemons.  The  instmc- 
tlons  to  the  broker  were  to  purchase  a  long- 
keeping  lemon.  On  May  8,  1899,  the  lemons 
arrived,  and  the  appellee  telegraphed  their 
broker  as  follows:  "Adolph  Andersou,  106 
Warren  Street  New  York,  N.  Y.:    Xiemons 


Digitized  by 


Google 


KjJ 


WBSTBSN  UNION  TBLEGBAPH  CO.  T.  J.  B.  COBSO  A  SONa 


213 


not  as  represented.     Not   keeping   lemons, 
as   70a    stated.      Turning    rotten    already. 
Tei7  hollow.    Won't  last  fifteen  days.    Can- 
Dot  accept  tbem.    Wire  what  to  do.    J.  B. 
Oorso  &  Sons."    Receiving  no  answer  to  this, 
on  May  4tb  the  appellees  telegraphed  to  the 
broker  again   as  follows:    "Lemons  still   in 
car.    Will  spoil  from  heat.    Wire  immediate- 
ly what  to  do.    Elxplain  folly.    Can  we  un- 
load at  Importer's  expense?"    In  answer  to 
this  the   broker   delivered   to  the  Western 
Union  Telegraph  Go.  the  following  telegram: 
"J.  B.  Corso  &  Sons,  Louisville,  Ey.:    Im- 
porter   of    last    car    at    Montreal.      Talte 
lemons.      Something  will   be  done.     Adolph 
Anderson."    This  telegram  was  delivered  by 
the  appellant  to  the  appellees  so  that  It  read 
u  follows:    "3.  B.  Oorso  &  Sons,  Louisville, 
Ky.:    Importer  of  last  car  at  Montreal  takes 
lemons.     Something  will  be  done.     Adolph 
Anderson."    Acting  upon  this  telegram,  and 
believing  that  the  Importer  had  been  seen  by 
the  br<Aer  and  he  had  agreed  to  take  charge 
of  the  lemons,  the  appellees  gave  them  no 
further  attention,  and  they  were  left  in  the 
beated  car  on  the  railroad  track  until  May 
12tli,  when  they  were  unloaded  by  the  rail- 
road c(»npany  and  subsequently  sold.    The 
appellees  did  not  know  of  the  mistake  in  the 
transmission  of  the  telegram,  and  that  the 
importer  had  not  agreed  to  take  the  lemons, 
ODtil  they  were  unloaded.    It  was  shown  in 
the  testimony  that  the  weather  was  warm, 
and  that  the  lemons  very  rapidly  spoiled  and 
depreciated  In  value  during  the  time  they 
irere  in  the  car;   the  witnesses  fixing  the 
depreciation  at  75  cents  per  box.    The  ap- 
pellees testified  that  they  understood  from 
the  transmitted  telegram  that  the  Importer 
was  a  Montreal  man,  and  bad  agreed  to  take 
the  lemons,  and  that,  If  the  telegram  had 
been  transmitted  as  it  was  written  and  de- 
livered to  the  appellant,   they  would  have 
understood  that  they  were  to  take  the  lemonc 
and  adjust  the  matter  subsequently,  and  that 
nnder  such  advice  they  would  have  unloaded 
the  lemons  and  thereby  avoided  the  depreda- 
tion to  the  extent  of  76  cents  per  box.    The 
appellant  assigns  the  following  grounds  for 
the  reversal  of  the  Judgment:     First,   the 
court    erred   In    not    sustaining    appellant's 
motion  to  strike  the  second  amended  petition 
from  the  record,  and  in  overruling  its  de- 
murrer thereto ;  second,  the  court  erred  in  not 
giving  a  peremptory  Instruction  In  appellant's 
tivoi;  third,  the  court  erred  in  overruling 
appellant's  exceptions  and  motion  to  suppress 
the  deposition  of  Adolph  Anderson;  fourth, 
the  court  erred  in  its  instructions  to  the  Jury. 
With  reference  to  the  first  assignmait  of 
error.  It  is  necessary  to  the  understanding  of 
the  question  to  make  a  brief  statement  of  the 
facts  with  reference  to  the  original  petition 
and  the  amendments.    It  appears  that  the 
appellees  considered  It  to  their  interest  to 
not  pay  the  Fruit  Auction  Company  for  the 
car  load  of  lemons  and  suffered  themselves  to 
be  raed  ttierefor.    Then  they  filed  their  suit 


against  the  appellant,  and  claimed  their  dam- 
ages to  be  whatever  Judgment  the  Fruit 
Auction  Company  might  recover  against 
them.  The  Fruit  Auction  Company  recovered 
Judgment  for  the  amount  of  its  claim,  and 
appellees  then  amended  their  petition,  laying 
the  damages  in  the  amount  of  that  Judgment. 
After  this,  and  before  the  trial  of  this  cause, 
this  court  delivered  an  opinion  in  the  case  of 
Postal  Telegraph  Ca  v.  Schaefer,  110  Ky.  907, 
82  S.  W.  1119,  which  fixed  the  criterion  of 
damages  in  cases  like  the  one  at  bar  different 
from  the  criterion  claimed  in  either  the 
original  or  first  amended  petitions.  Then  the 
appellees  filed  another  amended  petition,  lay- 
ing their  damages  on  the  principles  stated  in 
that  opinion;  i.  e.  for  the  loss  sustained  in 
the  deterioration  of  the  lemons  between  the 
date  of  the  delivery  of  the  erroneous  tele- 
gram and  the  date  upon  which  the  mistake 
was  discovered.  This  pleading  did  not 
change  appellees'  cause  of  action.  Their 
cause  of  action  was  for  the  Injury  or  damage 
sustained  by  reason  of  the  delivery  of  an 
erroneous  telegram.  By  the  amendment  the 
cause  of  the  action  was  not  changed.  It  set 
fOTth  a  new  criterion  of  recovery,  and  the 
court  did  not  err  In  refusing  to  strike  It  from 
the  record  or  In  overruling  the  demurrer 
thereto. 

As  to  the  second  proposition.  It  is  sufficient 
to  say  that  there  was  sufficient  evidence  to 
authorize  a  recovery.  The  appellant  claims 
that  the  court  erred  in  the  use  of-  the  follow- 
ing language  in  one  of  its  instructions: 
"That  by  said  mistake  or  error  in  the  said 
telegram  a  person  of  ordinary  prudence,  un- 
der the  facts  and  circumstances  in  evidence, 
would  have  been  induced  to  leave  the  lemons 
in  the  care  of  the  railroad  company,  and  the 
plaintiffs  were  so  Induced  by  such  error," 
etc.;  that  In  this  the  court  submitted  a 
matter  to  the  Jury  which  had  not  been  put  In 
issue  by  the  pleadings;  that  it  was  alleged 
in  the  pleadings  of  appellees  that  by  reason 
of  the  erroneous  telegram  they  had  been  in- 
duced to  refuse  to  receive  the  lemons,  while 
the  instructions  submitted  to  the  jury  the 
question  whether  or  not  they  had  been  in- 
duced to  leave  the  lemons  in  the  care  of  the 
railroad  company.  There  is  not  any  sub- 
stantial difference  between  the  pleadings  and 
the  Instruction.  The  refusal  to  receive  them 
necessarily  left  them  where  they  were — that 
is,  with  the  railroad;  and  leaving  them  with 
the  railroad  was  a  failure  to  receive.  The 
gist  of  the  action  was  whether  the  appellees 
were  Induced  by  the  negligent  transmission 
of  the  telegram  to  leave  the  lemons  at  the 
depot  or  to  refuse  to  receive  them,  which  in 
effect  Is  the  same  thing. 

As  to  the  third  assignment  of  error,  to  wit, 
the  court  falling  to  suppress  the  deposition  of 
Adolph  Anderson,  It  is  neccessary  to  give  » 
short  statement  of  fact  with  reference  to 
it.  The  deposition  was  taken  on  notice  on 
May  20,  1902,  before  a  notary  public  In  the 
city  of  New  York ;  the  appellant  being  repre- 
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Bented  In  person  by  counsel,  while  the  appel- 
lees were  not  The  deposition  was  filed  in 
the  record  June  23,  1902.  On  June  25th  the 
appellant  filed  an  exception  to  it,  for  the  rea- 
son that  the  certificate  ot  the  officer  failed 
to  show  that  it  had  been  read  to  and  sub- 
scribed by  the  witness  In  the  presence  of 
the  officer,  and  failed  to  state  who,  if  any, 
of  the  parties  were  present  at  the  taking 
thereof.  Upon  these  exceptions  the  court 
allowed  the  appellee  to  return  the  deposition 
to  the  officer  who  took  It  for  correction, 
which  was  done,  and  it  was  returned  to  the 
clerk's  office  on  April  22,  1903.  On  Novem- 
ber 17,  1803,  another  exception  to  the  form 
of  the  deposition  was  filed  by  the  appellant, 
to  the  etFect  that  the  officer  taking  the  dep- 
osition acted  as  attorney  for  the  appellees. 
This  exception  was  supported  by  the  affi- 
davit of  one  Benedict  The  deposition  was 
again  returned  to  the  officer  for  his  state- 
ment as  to  whether  he  had,  or  not,  acted  as 
attorney  for  the  appellees,  and  was  again 
returned  to  the  clerk's  office  on  December  25, 

1903,  with  a  certificate  showing  that  the 
questions  propounded  by  the  examiner  were 
written  qnestlons  furnished  him  to  be  asked 
on  behalf  of  the  appellees,  and  that  he  did 
not  act  as  the  attorney  for  them.  After- 
wards, on  February  4, 1904,  for  the  first  time, 
an  exception  was  filed  asking  a  suppression 
of  the  deposition  on  the  ground  that  the  dep- 
osition was  not  written  either  by  the  witness 
or  by  the  officer.  An  affidavit  of  the  notary 
was  furnished  to  both  parties,  detailing  the 
manner  in  which  the  deposition  was  taken, 
and  these  affidavits  were  filed  on  April  11, 

1904,  which  show  a  literal  compliance  with 
the  provisions  ot  our  Code  with  reference  to 
the  taking  of  depositions  and  the  certificate 
of  the  officer  thereto,  except  that  the  ques- 
tions and  answers  were  written  In  short- 
band  by  the  notary's  clerk  In  the  presence  of 
the  witness  and  the  notary  and  then  tran- 
scribed by  this  clerk. 

It  Is  contended  by  appellant  that  this  is 
an  Infraction  of  section  582  of  the  Civil  Code 
of  Practice,  which  provides  that  the  officer's 
certificate  shall,  among  other  things,  show 
that  it  was  written  and  subscribed  by  the 
witness  In  the  officer's  presence,  or  was  writ- 
ten by  the  officer  in  the  presence  of  the  wit- 
ness, and  read  to  and  subscribed  by  the  wit- 
ness in  the  presence  of  the  officer.  The 
purpose  of  this  provision  was  to  procure  an 
authentic  statement  of  the  witness  under 
oath,  and  also  that  it  be  definitely  ascertain- 
ed to  what  the  witness  has  made  oath,  and 
therefore  either  that  the  witness  himself 
shall  write  the  deposition  or  that  the  officer 
shall  write  it,  and,  when  the  officer  writes 
it  to  bring  it  directly  to  the  attention  of  the 
witness  after  It  Is  written,  it  must  be  read 
over  to  and  subscribed  by  him.  The  object 
of  having  the  officer  write  the  deposition  Is 
to  prevent  the  substitution  of  false  deposi- 
tions or  the  coloring  of  answers  by  having 


them  written  by  parties  who  are  Interested 
In  the  litigation.  It  was  not  Intended  by  tha 
Code  that  the  officer  should  do  the  manual 
labor  of  writing  the  deposition.  The  pur- 
pose was  that  the  officer  should  t>e  respon- 
sible for  Its  writing,  and  that  he  In  person 
'should  supervise  Its  writing,  and  therefore 
that  the  writing  of  the  deposition  should 
be  his  act  An  act  done  under  the  direc- 
tion. In  the  presence  of,  and  under  the  Im- 
mediate supervision  of  an  officer  Is  no  less 
an  act  done  by  him  because,  perchance,  he 
employs  the  labor  of  some  third  person.  The 
ifltervenlng  labor  does  not  lose  the  person- 
ality of  the  officer  under  whose  direction 
and  personal  supervision  it  Is  done.  We 
therefore  conclude  that  an  act  Is  still  the 
official  act  of  the  officer,  though  not  person- 
ally done  by  him,  if  it  Is  done  nnder  his 
direction  and  his  Immediate  personal  super- 
vision. This  construction  is  sustained '  by 
the  following  cases  from  other  states :  Tut- 
hlll  V.  Smith,  90  Iowa,  331,  57  N.  W.  853: 
Crossgrove  v.  Himmelrlch,  54  Pa.  203:  Read 
V.  Randel,  2  Har.  (Del.)  501;  Stoddard  v. 
HUI,  38  8.  C.  385,  17  S.  E.  138;  Cushman  v. 
Wooster,  45  N.  H.  412.  In  the  case  last  cit- 
ed above,  the  statute  of  New  Hampshire 
authorized  the  magistrate  to  take  deposi- 
tions, and  directed  that  the  magistrate  should 
write  the  answers  of  the  witnesses  without 
the  Interference  of  either  party.  In  the  case 
referred  to,  the  person  who  wrote  the  an- 
swers was  a  person  employed  by  the  magis- 
strate.  The  court  held  this  to  be  a  compli- 
ance with  the  statute  and  was  the  act  of  the 
magistrate.  The  court  said:  *'It  is  stated 
In  Kidder  v.  Prescott  24  N.  H.  267,  as  a  well- 
settled  principle,  that  an  act  done  by  one  in 
the  presence  and  under  the  control  of  an- 
other, for  that  other,  is  regarded,  not  as 
the  exercise  of  a  delegated  authority,  but  as 
a  personal  act  of  the  party  In  whose  behalf 
It  was  performed." 

If  appellant's  position  as  to  the  deposi- 
tion was  tenable,  it  cannot  avail  It,  for  the 
reason  that  It  permitted  nearly  two  years 
to  elapse  after  the  deposition  was  filed  In  the 
record  before  it  made  this  objection.  Sec- 
tion 687  of  the  Code  of  Practice  provides: 
"No  exception,  other  than  to  the  comx>etency 
of  the  witness,  or  to  the  relevancy  or  com- 
petency of  the  testimony,  shall  be  regarded, 
unless  it  be  filed  and  noted  on  the  record  be- 
fore the  commencement  of  the  trial  and  b(v 
fore  or  during  the  first  term  of  the  court  af- 
ter the  filing  of  the  deposition."  The  appel- 
lant contends  that  this  section  has  no  appli- 
cation to  courts  having  continuous  session ; 
that  such  courts  have  no  terms.  After  an 
Investigation  of  the  statutes  applicable  to 
courts  of  continuous  session,  we  are  of  the 
opinion  that  a  term  of  such  court  Is  regard- 
ed, in  civil  actions,  as  GO  days. 

Wherefore  the  Judgment  of  the  lower  court 
to  affirmed.       oigtzedbyGoOgle 
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ROWLAND  et  al.  v.  COX  et  al. 

(Coun  of  Appeals  of  Kentucky.    Oct.  31,  1905.) 

I  KiNES  AND  M1NEBAL8  —  Oil  Lease  —  Aa- 
sioNmcKT — Mutual  Mistake. 
Where  an  oil  lease  pibvided  that,  unless  the 
test  well  contracted  for  proved  fruitful,  the 
lease  should  be  null  and  void,  and  after  the 
kwes  had  drilled  489  feet  they  salted  the  well, 
and  one  of  them  assigned  his  interest  to  defend- 
ants' assignors,  who  in  good  faith  conveyed  a 
portion  of  thclp  interest  to  plaintifEs,  both  be- 
lieving that  oil  had  been  struck  in  the  well, 
plainti^  on  discovering  the  facts,  were  en- 
titled to  a  cancellation  of  the  transfer  for 
matual  mistake. 

2.  Save — Defenses — Estoppel. 

Where  an  oil  lease  provided  that  the  les- 
«ea  should  sink  the  well  to  the  "first  sand," 
and  if  the  well  did  not  produce  oil  the  lease 
rtould  be  null  and  void,  but  the  lessees,  after 
dming  the  well  to  a  depth  of  489  feet,  salted 
and  abandoned  it,  their  assignees  were  estopped 
to  defend  a  suit  for  the  cancellation  of  their 
conveyance  of  an  interest  therein  on  the  ground 
""^.K  the  well  had  been  sunk  to  the  "first 
■and.    It  might  have  produced  oil. 

3.  Same — Speculative  Iktebests. 

Where,  at  the  time  plaintiffs  purchased  an 
interest  in  an  alleged  oil  well  from  defendants, 
00th  parties  believed  that  it  waa  an  oil-pro- 
ducing wdl,  instead  of  having  been  salted  by 
^^r?*^  assignors,  plaintilfe  were  not  pre- 
ciuaed  from  canceling  the  conveyance  and  re- 
covenng  the  consideration  because  of  the  specu- 
lative character  o£  the  property.  • 

Appeal  from  Circuit  Court,  Lewis  County. 

"To  be  officially  reported." 

Suit  by  Joha  Cox  and  others  against  EJ.  a 
Kowland  and  others.  From  a  decree  In 
favor  of  plaintiffs,  defendants  appeal  Af- 
firmed. 

E.  L.  Worthlngton  and  W.  B.  Pugh,  for  ap- 
pellants. Sam'l  J.  Pugh,  Thos.  R.  Phister, 
«nd  W.  C.  Halbert,  for  appellees. 

HOBSON,  a  J.  On  the  9th  of  May,  1902, 
A  J.  Stein  and  B.  A.  Bonivllle  made  a  con- 
tract with  S.  S.  McCain,  E.  R.  Carr,  and 
B.  a  Wilson,  by  which,  In  conslderatton 
tliat  the  latter  would  sink  one  test  well  to 
the  depth  of  the  first  sand  for  the  purpose 
of  finding  oil.  Stein  and  Bonivllle  leased  to 
them  for  the  period  of  20  years  one-half 
Interest  hi  all  the  oil  hi  a  certain  boundary 
of  land,  less  a  royalty  of  one-eighth.  The 
lease  concludes  with  these  words:  "Fur- 
ther, It  Is  understood  and  agreed  that,  un- 
less said  teat  well  proves  fruitful— that  Is, 
produces  oil — then  this  lease  and  contract 
shall  be  considered  null  and  void  and  of  no 
effect  whatever."  On  June  29,  1902,  when 
the  test  well  had  been  sunk  to  a  d^tb  of 
*89  feet.  It  was  reported  that  oil  was  struck. 
Examination  showed  oil  In  the  well.  Mc- 
Cain. Carr,  and  Wilson,  who  were  boring 
the  well,  said  that  the  drill  had  struck  a 
crevice,  and  when  It  went  down  again  be- 
came fastmed,  and  after  this  they  found 
oil  had  run  in.  There  was  considerable 
excitement  on  the  subject,  and*  on  July  10th 
Carr  and  wife.  In  consideration  of  $500, 
conveyed  to  George  T.  Wllllm  and  R  C.  Row-  I 


land  Carr's  one-sixth  Interest.  On  July  15th 
Wllllm  and  Rowland  sold  to  John  Coz  and 
R.  D.  Wilson  for  f800  three-fourths  of  the 
one-sixth  Interest  which  Carr  had  conveyed 
t»  them.  After  all  this  had  been  done.  It 
was  learned  that  no  oil  had  been  In  fact 
struck  In  the  well,  but  that  Carr  and  his 
associates  had  bought  several  barrels  of 
crude  petroleum  and  poured  them  Into  the 
well.  Cox  and  Wilson  thereupon  tendered 
to  Rowland  and  Wllllm  the  deed  for  the 
Interest  conveyed  to  them,  and  demanded 
the  $800  which  they  had  paid,  on  the  ground 
that  it  had  been  obtained  from  them  by 
fraud  and  mistake.  Their  demand  being 
refused,  they  filed  this  suit  to  recover  the 
money.  The  allegations  of  the  petition  were 
denied,  and  on  final  hearing  the  circuit  court 
held  that  there  was  no  fraud,  but  mutual 
mistake,  and  entered  judgment  In  favor  of 
the  plaintiffs.  Of  this  the  defendants  com- 
plain. 

It  will  be  observed  that  by  the  lease  made 
to  Carr  and  his  associates  it  was  stipulated 
that,  unless  the  test  well  produced  oil,  the 
lease  should  be  void  and  of  no  effect.  The 
test  well  did  not  produce  oil,  and  therefore 
by  Its  terms  the  lease  was  void.  It  Is  in- 
sisted for  appellants  that  this  conclusion 
does  not  follow,  for  the  reason  that  the 
well  had  been  put  down  only  489  feet, 
and  was  some  40  or  SO  feet  from  the  sand. 
It  is  said  that,  if  the  well  was  bored  down 
to  the  sand,  yet  It  might  prove  oU-produclng. 
This  may  be  true;  but  it  does  not  He  In  the 
mouth  of  Carr  and  his  associates  to  say  so. 
They  abandoned  the  well  after  pouring  the 
oil  in  it  and  giving  out  that  they  had  struck 
oil.  They  then  proceeded  to  move  off.  The 
well,  when  they  abandoned  It,  was  not  oil- 
producing.  The  contract  contemplated  the 
continuous  boring  of  the  well  after  they  had 
begun.  They  cannot  be  permitted  to  salt  the 
well  and  abandon  It,  and,  after  they  have 
abandoned  it  to  say  that,  if  they  had  not 
abandoned  it,  perhaps  they  might  have 
struck  oil,  and  that  therefore  their  lease  is 
not  void.  Carr,  therefore,  had  nothing  to 
sell.  His  conveyance  to  Wllllm  and  Row- 
land passed  nothing.  As  Wllllm  and  Row- 
land got  nothing  from  Carr,  they  had  nothing 
to  convey  to  Wilson  and  Cox.  Wilson  and 
Coz  paid  $800  for  nothing. 

It  is  earnestly  Insisted  that  all  of  this 
was  speculation,  and  that,  where  a  man 
buys  property  of  a  speculative  value,  he 
cannot  recover  his  money  because  it  turns 
out  to  be  without  value.  The  rule  laid  down 
in  2  Pomeroy's  Equity,  {  855,  is  relied  on: 
"When  parties  have  entered  into  a  contract 
or  arrangement  based  upon  uncertain  or 
contingent  events,  purposely  as  a  compro- 
mise of  doubtful  claims  arising  from  them, 
and  where  parties  have  knowingly  entered 
into  a  speculative  contract  or  transaction, 
one  In  which  they  Intentionally  speculated 
as  to  the  result,  and  there  is  in  either  case 
an  absence  of  bad  faith,  violation  of  con- 
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fldence,  misrepresentation,  concealment,  and 
other  inequitable  conduct  mentioned  In  a 
former  paragraph.  If  the  facts  upon  wbicb 
such  agreement  or  transaction  was  fonnded, 
or  the  event  of  the  agreement  Itself,  turn 
out  very  different  from  what  was  expected 
or  anticipated,  this  error,  miscalculation,  or 
disappointment,  although  relating  to  matters 
of  fact,  and  not  of  law,  Is  not  such  a  mis- 
take, within  the  meaning  of  the  equitable 
doctrine,  as  entitles  the  disappointed  party 
to  any  relief,  either  by  way  of  canceling 
the  contract  and  rescinding  the  transaction 
or  of  defense  to  a  suit  brongbt  for  Its  en- 
forcement" This  rule  has  no  application. 
Coz  and  Wilson,  It  Is  true,  were  speculating 
In  oU  proper<7.  They  took  the  risk  of 
bow  much  oil  tbe  well  would  produce;  but 
they  bought  on  tbe  idea  that  It  was  an  oil- 
producing  well.  They  were  not  s];>eculating 
on  the  chance  that  there  was  no  oil  In  the 
well.  They  assumed  that  oU  bad  in  fact 
been  struck.  The  rule  also  does  not  apply 
for  the  reason  that,  the  well  having  been 
salted,  Carr  had  nothing  to  convey,  and  his 
vendees,  Willim  and  Rowland,  simply  stood 
as  to  title  In  bis  shoes.  If  this  were  an 
action  by  Rowland  and  Willim  against  Carr 
to  recover  tbe  $500  they  paid  him,  clearly 
it  could  not  be  maintained  that  tbe  prin- 
ciple reiied  on  would  apply.  But  Rowland 
and  Willim  simply  bought  Carr's  interest, 
and  they  can  no  more  retain  the  money  of 
Cox  and  Wilson  than  Carr  could  retain  their 
money  If  they  bad  sued  bint.  It  Is  true  Carr 
perpetrated  the  fraud,  and  Rowland  and 
Willim  were  his  victims.  When  they  sold  to 
Cox  and  Wilson,  they  did  not  know  of  the 
fraud.  Tbe  trade  made  by  them  with  Cox 
and  Wilson  was  made  under  a  mutual  mis- 
take, and  tbe  chancellor  properly  rescinded 
It 
Judgment  affirmed. 


CITY  OF  COVINGTON  ▼.  W.  T.  NOLAND 
&  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  1905.) 

1.  Affeal — Rkvikw — Pasties    ALUEomo    Bb- 
BOB— Question  Affectinq  Another. 

A  contractor  for  a  street  improvemeot  sued 
tbe  city  and  an  abutting  property  owner  to  re- 
cover an  asBMsment,  prayini;  for  tbe  enforce- 
ment of  bis  lien  or  for  a  judgment  against  the 
city.  Tlie  property  owner  answered  that  the 
ordinance  was  void  and  the  city  demurred.  The 
action  was  dismissed  as  to  the  property  owner, 
but  judf^ment  was  rendered  against  the  city, 
which  alone  appealed.  Held,  that  no  question 
as  to  the  validity  of  tbe  ordinance  was  review- 
able ;  the  only  question  being  whether  the  trial 
court  erred  in  overruling  the  demurrer  and 
rendering  the  Judgment 

2.    MUWlCrPAL  COBPORATIONS — PtTBLIC  lUFBOVG- 

MENTB — Cost — Liabii.itt  of  City. 

Ky.  St  1903,  §  3100,  provides  that  no  error 
in  tbe  proceedings  of  the  general  council  of  a 
city  sbiall  exempt  from  payment  after  the 
work  has  been  done  on  a  public  improvement 
as  required  by  either  the  ordinance  or  contract 
bnt  that  the  council  or  courts  shall  make  all 
corrections  to  do  justice  to  the  parties  concerned 


and  that  in  no  event  if  the  Improvement  is 
made  as  provided  for,  shall  the  dty  be  liable 
without  the  right  to  enforce  such  liability 
against  the  property  benefited.  Held,  that  tb« 
city  is  not  responsible  for  the  cost  of  an  im- 
provement except  where  it  has  no  power  to 
make  it  at  the  cost  of  the  owners  of  abatting 
property. 
8.  Same — Attthobitt  to  Maxk  AssntsioHT — 

Statutes. 

Under  the  express  provisions  of  Ky.  St 
1903,  S  3106,  a  city  of  the  second  class  has  au- 
thority to  have  a  sewer  constructed  at  the  cost 
of  abutting  property  owners. 

[Ed.  Note. — For  cases  in  point  see  vol.  30, 
Cent    Dig.    Municipal   Corporations,   {{   1001, 

Appeal  from  Circuit  Conrt,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  W.  T.  Noland  &  Co.  against  the 
dty  of  Covington  and  another.  From  a  Judg- 
ment In  favor  of  plaintiff  against  defendant 
dty  of  Covington,  It  appeals.    Reversed. 

F.  3.  Hanlon,  for  appellant  B.  A.  Frazer 
and  M.  T.  Shine,  for  appellees. 

NUNN,  J.  The  appellees  W.  T.  Noland  & 
Co.  instituted  this  action  against  their  co- 
appellee,  E:dw.  Mlidenberger,  and  the  appel- 
lant city  of  Covington,  to  recover  an  assess- 
ment for  the  construction  of  a  scwot  along 
PikO'  street  Mlidenberger  being  one  of  tbe 
abutting  property  owners,  and  prayed  for  tbe 
enforcement  of  the  lien  on  tbe  property,  and. 
In  tbe  event  that  could  not  be  done,  then  for 
a  Judgment  against  the  dty  for  tbe  amount 
due.  The  appellant  demurred  to  the  petition, 
which  was  overruled.  Appellee  Mlldentterger 
answered,  and  alleged  that  tbe  ordinance 
enacted  by  the  city  conndl  for  the  constmc- 
tion  of  tbe  sewor  was  void,  for  tbe  reason 
that  it  delegated  certain  powers  to  tbe  city 
engineer,  which  were  arbitrary,  and  which 
could  only  be  legally  exercised  by  tbe  city 
coundL  It  appears  from  the  time  of  the  fil- 
ing of  this  answer  the  appellant  Joined  No- 
land  &  Co.  In  an  effort  to  have  tbe  court  ad- 
Judge  tbe  sum  sued  for  a  lien  on  appellee  Mil- 
denberger's  property.  On  tbe  trial  the  court 
dismissed  tbe  action  against  Mlidenberger, 
but  adjudged  tbat  the  dty  should  pay  the 
sum  sued  for.  The  city  appeals,  but  Noland 
&  Co.  have  not  appealed  from  the  Judgment 
dismissing  their  petition  against  Mliden- 
berger. 

The  dty  is  the  only  appellant  It  has  no 
legal  interest  In  tbe  matter  of  dismissal  of 
Noland  &  Co.'s  petition  against  Mildenl>erger. 
Tbe  city  by  its  appeal  can  only  complain  of 
the  Judgment  against  It  Therefore  the  ques- 
tion of  the  validity  of  the  ordinance,  wbicb 
counsel  have  so  elaborately  and  ably  pre- 
sented in  their  briefs,  is  not  before  us.  That 
question  is  one  which  affects  the  interests  of 
Noland  &  Co.  and  Mlidenberger,  who  are  both 
appellees. 

The  only  question  before  tbe  court  upon 
this  appeal  is.  whether  the  lower  court  erretl 
in  overruling  the  demurrer  of  appellant  to  tlie 
petition  of  Noland  &  Co.  Was  there  a 
cause  of  action  stated  In  the  petition  B^ainat 
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it?  If  80^  the  judgment  mnst  be  affirmed; 
otberwlae,  reversed.  It  Is  provided  In  section 
3100,  Ky.  St  1903:  "No  error  in  the  pro- 
ceedings of  the  general  conncll  shall  exempt 
from  paTment,  after  the  work  has  been  done, 
as  required  by  either  the  ordinance  or  con- 
tract; bnt  the  general  council  or  the  coarts 
In  which  Bnits  may  be  pending  shall  make  all 
corrections,  mles,  and  orders  to  do  Jus- 
tice to  all  parties  concerned;  and  In  no 
event.  If  Buch  Improvement  be  made  as  Is 
provided  for,  either  by  ordinance  or  contract, 
shall  the  city  be  liable  for  such  Improvement 
without  the  right  to  enforce  It  against  the  prop- 
Hty  receiving  the  benefit  thereof.  •  •  ••• 
This  section  Is  Identical  with  section  2834, 
with  reference  to  the  question  involved  on 
this  api)eal.  That  section  has  been  repeated- 
ly construed  by  this  court,  and  In  effect  It 
bas  been  held  that  in  such  cases  the  city  Is 
not  responsible  for  the  costs  of  such  Improve- 
ments, except  in  cases  where  the  city  hsts  no 
povrer  to  make  the  Improvement  at  the  cost 
•f  the  owners  of  the  abutting  property.  See 
aty  of  Louisville  ▼.  Bltzer,  78  8.  W.  1115, 
24  Ky.  Law  Rep.  2266,  61  L.  R.  A.  434 ;  Cald- 
well T.  Rupert,  10  Bush,  179;  Louisville  v. 
Nevin,  Id.  649,  19  Am.  Rep.  78 ;  Crayeraft  v. 
Selvage,  10  Bush,  696 ;  Louisville  v.  Leather- 
man,  99  Ky.  213,  85  S.  W.  625;  Oosnell  v. 
Louisville,  104  Ky.  212,  46  8.  W.  722.  In  the 
case  at  bar,  by  virtue  of  section  3105,  Ky.  St 
1903,  the  city  of  Covington  unquestionably 
had  the  power  and  authority  to  have  this 
sewer  constructed  along  Pike  street  at  the 
cost  of  the  abutting  property  owners.  Ap- 
pellees Noland  8c  Co.  having  alleged  in  their 
petition  this  authority  upon  the  part  of  the 
dty,  and  that  It  took  all  the  necessary  steps 
as  provided  by  statute  to  make  the  cost  of 
oonstmcting  this  sewer  a  charge  or  Hen  on 
the  property  of  the  abutting  owners.  It  nec- 
essarily follows  that  no  cause  of  action 
was  stated  In  the  petition  against  appellant 
Wherefore  the  judgment  of  the  lower  court 
Is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  not  inconsistent  here- 
with. 


ILLINOIS  CENT.  R.  CO.  t.  QUIRET. 
(Coart  of  Appeals  of  Kentucky.    Oct  20,  1905.) 
1.  Mastis  and  Sebvai«t — ^Injtjbies  to  Skbv- 

AlfT — ^iNSTBTTOnOKB. 

Where  a  locomotive  fireman  was  injured  by 
•  boiler  explosion,  and  in  an  action  for  the  in- 
juries the  court  instructed  that  if  the  explosion 
was  caused  by  the  defective  condition  of  the 
boiler,  and  that  defendant  or  its  engineer  in 
cfaarse  of  the  engine  knew,  or  conld  have  known 
by  ordinary  care,  of  such  condition  in  time  to 
have  avoided  the  accident,  plaintiff  was  entitled 
to  recover,  the  instruction  was  not  objectionable 
on  acconnt  of  the  phrase  "or  its  engineer  in 
chaise  of  the  engine  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,"  etc.,  on  the 
theory  that  it  makes  defendant  liable  for  the 
■segligeot  act  of  the  engineer ;  he,  as  to  the  In- 
spection, being  a  vica  principaL 


2.  Damages — Iirjinr  to  Pebsoit — Bxcbssivb 

Damages. 

,  In  an  action  for  injuries  sustained  by  a 
locomotive  fireman,  it  appeared  that  he  was 
considerably  burned  and  scalded ;  that  three  or 
four  ribs  were  broken,  the  broken  ends  breaking 
the  pleura  and  piercing  the  lung;  that  bis  in- 
juries were  so  severe  that  he  remained  in  a 
hospital  from  January  until  July ;  and  that 
from  the  time  of  the  injuries  to  the  time  of  trial 
plaintiff  had  bten  obliged  to  have  a  tube  in  his 
side.  Physicians  testified  that  his  lung  was 
largely  destroyed  and  the  injury  permanent  At 
the  time  of  the  injury,  plaintiff  was  a  strong 
man  22  years  old.  Beld,  that  a  verdict  for 
$7,000  was  not  excessive. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Frank  R.  Qulrey  against  the 
Illinois  Central  Railroad  Company.  From  a 
Judgment  In  favor  of  plalntlfC,  defendant 
appeals.    Affirmed. 

Wheeler,  Hughes  ft  Berry,  3.  M.  Dldcinson, 
and  Trabue,  Doolan  &  Cox,  for  appellant. 
Hendrick  ft  Miller,  for  appellee. 

NUNN,  J.  The  appellee  on  the  11th  of 
January,  1903,  was  In  the  employ  of  appel- 
lant as  fireman  on  one  of  its  freight  engines, 
and  In  making  a  trip  on  the  same  from 
Paducah,  Ky.,  to  Memphis,  Tenn.,  and  while 
at  or  near  a  point  called  Curve,  Tenn.,  the 
crown  sheet  of  the  engine  blew  ou^  by 
reason  of  which  appellee  was  burned  and 
scalded,  which  compelled  him  to  Jump  from 
the  engine,  and  he  fell  on  some  cross-ties 
and  was  severely  Injured.  On  the  22d  of 
December,  1903,  appellee  instituted  this  ac- 
tion to  recover  damages  for  his  injuries. 
On  the  trial  he  recovered  a  verdict  and  judg- 
ment for  17,000,  of  which  appellant  com- 
plains. The  grounds  for  reversal,  as  pre- 
sented by  appellant's  brief,  are  that  the 
court  erred  In  refusing  to  give  peremptory 
instructions  to  find  for  it;  that  the  court 
erred  In  giving  instructions  Nos.  2  and  4; 
and  that  the  verdict  is  excessive. 

From  the  record  It  appears  that  appellee 
alleged  In  his  petition.  In  substance,  that  his 
Injuries  were  received  as  a  result  of  the 
combined  and  concurring  negligence  of  the 
appellant  In  furnishing  and  placing  blm  up- 
on a  defective,  unsafe,  and  dangerous  engine 
and  machinery,  and  the  negligent  manage- 
ment and  operation  of  same  by  those  in 
charge  thereof  superior  in  authority  to  him ; 
that  the  appellant  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known.  In  time 
to  have  prevented  his  Injury,  of  the  defect- 
ive, unsafe,  and  dangerous  condition  of  this 
engine  and  machinery;  and  that  he  did  not 
know  it  The  appellant  traversed  by  answer 
the  petition,  and  in  the  second  paragraph 
alleged,  in  substance,  that  plaintiff  received 
his  injuries  in  the  state  of  Tennessiee,  and 
that  by  the  laws  of  that  state  the  appellee 
and  the  engineer  were  fellow  servants,  and 
that  the  explosion  of  the  engine,  whereby 
the  crown  sheet  was  blown  out^as  cauaed 
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solely  by  the  engineer  In  charge  of  the  engine 
allowing  the  water  in  the  engine  to  become 
too  low,  or  by  a  lack  of  water  in  the  engine, 
which  produced  the  explosion,  causing  the 
appellee  to  Jump  from  the  engine,  and  that 
under  the  laws  of  the  state  of  Tennessee 
It  is  not  responsible  for  the  carelessness  or 
the  negligent  act  of  its  engineer.  By  another 
paragraph  it  pleaded  contributory  negligence 
on  the  part  of  appellee  as  a  bar  to  bis  recov- 
ery. The  appellee,  by  reply,  traversed  the 
afflrmatlve  matter  of  the  answer,  and  also 
denied  that  the  Tennessee  law  applied  to 
the  case,  and  then  alleged.  In  substance,  that 
by  the  laws  of  the  state  of  Tennessee  the 
company  was  liable  to  him  if  the  negligence 
of  his  fellow  servant  was  coupled  with  the 
negligence  of  the  company  in  furnishing  a 
defective,  unsafe,  and  dangerous  eng^ine  and 
machinery,  provided  the  negligence  of  both 
combined  to  cause  the  injury.  He  then  de- 
nied that  the  negligence  of  the  engineer 
alone  caused  the  injury,  and  alleged  that 
it  was  the  concurring  negligence  of  the  engi- 
neer and  the  appellant  He  further  alleged 
that  the  engineer  was  in  charge  of  the  en- 
gine and  machinery,  and  that  it  was  his 
duty  to  keep  the  same  in  repair  and  dis- 
cover any  defects  therein,  and  that  in  this 
he  represented  the  master,  the  appellant. 
Appellee  also  denied  the  contributory  neg- 
ligence of  himself,  and  alleged  that  the  law 
In  Tennessee  as  to  contributory  negligence 
Is  that  the  contributory  negligence  of  the 
plaintiff  does  not  defeat  and  Is  not  a  bar 
to  his  claim,  but  goes  merely  In  mitigation 
of  damages,  and  that  this  was  the  law  In 
that  state  at  the  time  he  was  Injured.  The 
appellant  filed  a  rejoinder,  In  which  it  de- 
nied all  the  aflBrmative  matter  of  the  reply 
with  reference  to  the  laws  of  Tennessee, 
except  the  allegation  regarding  contributory 
negligence. 

Upon  these  issues  appellant  took  the  dep- 
ositions of  two  lawyers  of  the  state  of  Ten- 
nessee; who  proved  that  the  fireman  and  the 
engineer,  In  the  management  and  operation 
of  the  engine,  were  fellow  servants,  and  If 
appellee  received  his  injuries  as  the  result  of 
the  negligent  management  and  operation  of 
the  engine  by  the  engineer  the  appellant  was 
not  liable.  They  also  proved  that  if  the  en- 
gine and  the  machinery  were  defective  and 
dangerous,  which  fact  was  known  or  could 
have  been  known  to  the  company  by  the  ex- 
ercise of  ordinary  care  and  diligence,  and  If 
by  reason  of  such  defects  the  explosion  and 
injuries  occurred,  then  the  company  would  be 
liable.  They  also  proved  that,  If  the  injury 
resulted  by  the  concurring  acts  of  negligence 
of  the  company  and  the  fellow  servant,  then 
the  company  would  be  liable ;  but.  If  the  neg- 
ligence of  the  fellow  servant  Itself  caused  the 
explosion  regardless  of  the  defects  of  the  en- 
gine, then  the  company  would  not  be  liable. 
The  court  gave  two  instmctions  to  the  Jury 
predicated  upon  the  Tennessee  law  as  proven 
In  the  depositions  referred  to.    The  third  In- 


struction was  the  deflnltlon  of  ordinary  care. 
The  fourth  was  one  on  contributory  negli- 
gence based  ui>on  the  laws  of  Kentucky.  The 
court  stated  In  the  first  one  that  It  was  ad- 
vised by  the  depositions  of  the  lawyers  that 
the  appellee  and  the  engineer  in  charge  of  the 
engine  were  fellow  servants,  and.  If  the 
Jury  believed  from  the  evidence  that  the  ex- 
plosion or  blowing  out  of  the  crown  sheet  of 
the  engine  was  caused  by  the  negligence 
of  the  engineer  In  charge,  they  should  find  for 
the  defendant  This,  under  the  Tennessee 
law,  was  proper.  In  Instruction  No.  2  it 
told  the  Jury  that  If  the  explosion  or  blowing 
out  of  the  crown  sheet  was  caused  by  the  de- 
fective condition  of  the  boiler,  crown  sheet, 
or  other  attachment  thereto,  and  should 
further  believe  from  the  evidence  that  the 
defendant  or  Its  engineer  In  charge  of  the 
engine  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  the  defective  con- 
dition of  the  boiler,  crown  sheet,  or  other  at- 
tachment In  time  to  have  avoided  the  ex- 
plosion, then  they  should  find  for  the  plain- 
tiff, etc. 

The  appellant  objects  to  this  Instruction 
No.  2  In  the  use  of  the  words  "or  Its  engineer 
In  charge  of  the  engine  knew,  x>r  by  the  ex- 
ercise of  ordinary  care  could  have  known," 
etc.  It  claims  It  has  the  effect  to  make  It 
liable  for  the  negligent  act  of  appellee's  fel- 
low servant  We  do  not  so  understand  It 
Under  the  law  of  Tennessee,  as  well  as  this 
state,  it  is  the  duty  of  the  appellant  and  Its 
agents  representing  it  in  the  matter  to  for- 
nish  Its  employes  reasonably  safe  machinery 
and  appliances  with  which  to  labor,  and  to 
keep  them  In  reasonable  safe  condition  and 
repair  for  their  protection.  This  language 
was  used  in  the  Instruction  upon  the  idea 
that  In  the  control,  management  and  opera- 
tion of  the  engine  the  engineer  was  the  fel- 
low servant  of  the  fireman,  but  In  the  re- 
pair of  It  on  the  road  and  In  discovering  Its 
defects  he  represents  the  master  and  la  the 
vice  principal.  This  part  of  the  instructloD 
is  supported  by  the  uncontradicted  evidence 
of  the  appellee  to  the  effect  that  the  engineer 
was  In  charge  of  the  engine,  and  that  It  was 
his  duty,  Tmder  the  rules  of  the  company, 
to  look  after  the  engine  and  its  appliances 
and  to  keep  it  In  condition  along  the  road. 

Instruction  No.  4,  complained  of  by  ap- 
pellant, ought  not  to  have  been  given,  assnm- 
Ing  that  the  case  should  have  been  tried  un- 
der the  Tennessee  law.  The  giving  of  it  was 
more  favorable  to  appellant  than  It  was  en- 
titled to.  In  such  case  the  court  should  have 
given  the  one  offered  by  the  appellee,  to  the 
effect  that  contributory  negligence  was  not 
a  defense,  but  could  only  be  considered  by 
the  Jury  In  mitigation  of  damages.  Again, 
assuming  that  the  case  should  have  been 
tried  under  the  Tennessee  law,  the  court 
should  have  given  the  Instruction  offered  by 
the  appellee  on  the  question  of  the  concurrent 
negligence  of  a  fellow  servant  of  the  appel- 
ant   It  Is  unnecessary  to-^nsider.  in  detail 
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the  evidence  with  reference  to  the  defective 
and  unsafe  condition  of  the  engine  and  ma- 
clilnery ;  bnt  we  have  examined  It  with  care, 
and  we  are  of  the  opinion  that  there  was 
mffldent  evidence  on  that  point  to  authorize 
that  question  to  be  anhmltted  to  the  jury. 

The  only  other  thing  to  be  considered  is  the 
^loestlon  of  excessive  damages.  The  proof 
8bowB  that  he  was  considerably  burned, 
scalded,  and  otherwise  seriously  Injured  by 
his  fall  upon  the  cross-ties;  bnt  his  most 
serious  Injury  was  from  the  breaking  of  three 
or  fonr  ribs  in  his  right  side,  the  broken  ends 
breaking  the  pleura  and  piercing  the  lung. 
His  injuries  were  so  severe  that  he  remained 
lo  the  hospital  in  Paducah  from  January  un- 
til Jaly,  with  a  tube  in  his  side  to  allow  the 
PQs  to  escape;  that  after  July,  for  a  time. 
Us  side  healed  over,  but  soon  thereafter  it 
had  to  be  reopoied  and  the  tube  put  back, 
and  then  it  healed  over  again  and  after- 
wards burst ;  and  from  that  time  to  the  time 
of  the  trial,  16  or  17  months  after  his  injury, 
bis  side  has  remained  open,  with  a  tube  in  it 
to  allow  the  pus  to  escape.  It  was  in  that  con- 
dition at  the  time  of  the  trial,  and  was  ex- 
hibited to  the  jury.  The  physicians  testified 
that  the  greater  portion  of  bis  right  lung 
was  destroyed  and  that  his  Injury  was  per- 
manent Considering  the  extent  of  his  inju- 
ries as  proven,  and  the  further  fact  that  at 
the  time  he  was  Injured  be  was  a  strong, 
healthy  young  man,  22  years  old,  weighing 
about  180  pounds,  while  at  the  time  of  the 
trial  he  was  a  mere  physical  wreck,  weigh- 
ing only  about  130  pounds,  we  are  unwilling 
to  say  that  the  verdict  is  excessive. 

Wherefore  the  judgment  Is  affirmed,  with 
damages. 


MASONIC  LIFE  ASS'N  OF  WESTERN 

NEW  TORK  V.  POLLARD'S 

GUARDIAN. 

(Conrt  of  Appeals  of  Kentucky.    Oct.  81,  1006.) 

1.  BviBBNCB—PBiaBTjMPTions— Suicide. 

Where  the  circumstances  surrounding  a 
death  are  sncb  as  to  admit  of  the  conclusion 
either  that  the  death  was  self-inflicted  or  not, 
there  is  a  presumption  against  suicide. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  {  lOOaj 

2.  Saue. 

Where  the  fact  that  a  death  was  intention- 
ally self-inflicted  is  proved,  and  that  deceased 
was  in  a  normal  condition  of  mind,  there  can 
be  no  presnmption  that  the  act  was  unintention- 
al, or  the  result  of  that  insanity  which  deprives 
the  mind  of  its  knowledge  of  the  probable  effect 
of  the  act  upon  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  S  1663.] 

3.  Ikshbancb  —  Life  InBrBANOB  —  Soioidb— 

InSAJflTT. 

Where  an  insured  intentionally  takes  his 
life  at  a  time  when  bis  mind  is  so  far  gone  as  to 
rpnder  him  unconscious  that  he  is  taking  his 
life,  the  death  will  be  regarded  as  accidental, 
Asd  not  within  a  provision  of  the  policy  ex- 
empting the  insurer  from  liability  in  case  of 
suicide. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  U  11S8.  1160.] 


i.  Saue. 

Though  the  mind  of  insured  may  have  been 
deranged  when  be  took  bis  life,  if  he  had  mind 
enough  to  know  that  the  act  would  probably  re- 
sult m  death,  it  is  suicide,  within  a  clause  of 
the  i>olicy  exempting  the  insurer  from  liability 
in  case  of  suicide. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  |  1160.] 

Appeal  from  Circuit  Court,  Trigg  County. 

"To  be  officially  reported." 

Action  by  Annie  Pollard's  guardian  against 
the  Masonic  Life  Association  of  Western  New 
York.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Harry  D.  Williams  and  Breathitt  &  Cren- 
shaw, for  appellant  J.  W.  Kelley,  James 
B.  Gamett,  and  R.  A.  Burnett,  for  appellee. 

O'RBAR,  J.  This  is  an  action  on  a  policy 
of  life  insurance.  Appellant  insured  the  life 
of  N.  B.  Pollard  in  the  sum  of  $2,000.  One 
of  the  conditions  named  in  the  policy  upon 
which  It  was  to  be  avoided  Is,  if  the  insured 
should  "die  by  his  own  hand  or  act  sane  or 
insane,  within  three  years  from  the  date  of 
Issue  of  this  certificate,  then  this  agreement 
shall  cease  and  be  of  no  effect"  Within 
three  years  from  the  date  of  the  policy  the 
assured  killed  himself.  The  act  occurred  In 
his  office  in  the  town  of  Cadiz,  in  the  presence 
of  one  person,  and  so  nearly  In  the  presence 
of  at  least  two  others  that  they  saw  his  body 
before  It  had  fallen  after  the  fatal  shot  was 
fired  Into  his  head.  N.  B.  Pollard  was  at 
the  time  sheriff  of  Trigg  county.  The  suicide 
occurred  on  December  2,  1001.  At  the  pre- 
vious October  term  of  the  fiscal  court  of  Trigg 
county  he  had  failed  to  complete  the  settle- 
ment of  his  accounts  as  sheriff,  and  a  called 
term  of  the  fiscal  court  was  to  be  held  on  that 
day,  December  2d,  to  complete  the  settlement 
The  commissioner  appointed  by  the  court  had 
reported  a  deficit  amounting  to  several 
thousand  dollars  In  thp  accounts  of  the 
sheriff.  As  a  matter  of  fact,  as  was  shown 
by  the  judgment  in  favor  of  the  county 
against  the  sureties  of  N.  B.  Pollard  as 
sheriff,  subsequently  rendered,  be  was  in 
default  to  the  county  about  $2,300.  It  also 
appears  that  he  was  at  the  time  a  candidate 
for  the  office  of  county  court  clerk  of  Trigg 
county.  About  a  week  before  his  death  he 
handed  his  life  Insurance  policy  and  his  will 
to  a  friend,  to  be  deposited  in  his  vault  with 
the  request  that  "if  anything  happened  to 
him,"  he  wanted  this  friend  to  see  that  his 
children  got  those  papers  for  the  benefit  of 
them.  Nothing  in  the  actions  of  Pollard  had 
Indicated  any  mental  derangement  then. 
He  was  about  his  business  as  usual.  On 
the  morning  of  the  suicide,  he  transacted 
business  with  a  number  of  persons.  He 
collected  taxes  and  gave  receipts  therefor. 
He  wrote  business  letters  and  mailed  them, 
and  Inclosed  che<^8;  one  of  $4,000  being 
Inclosed  to  the  State  Auditor  in  payment 
of  the  state  revenue  collected  by  him  as 
sheriff.  He  deposited  about  $1,400  in  bank 
that  morning.    In  all  he  did,  and  in  all  he 
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said,  so  far  as  the  record  discloses,  he  was 
In  full  possession  of  his  mental  facolttes. 
His  domestic  relations  were  pleasant  He 
had  no  disease,  nor  was  tiiere  any  sickness 
or  other  cause  of  disturbance  in  his  family, 
80  far  as  the  record  shows.  After  com- 
pleting certain  business  transactions,  includ- 
ing those  above  mentioned,  and  shortly  before 
the  hour  at  which  the  fiscal  court  was  to 
convene  to  complete  bis  settiement,  he  delib- 
erately shot  himself  through  the  head;  at 
least,  such  la  the  inevitable  conclusion  tcom 
the  proof  in  this  case,  all  of  which  is 
one  way. 

At  the  conclaslon  of  the  evidence  appel- 
lant asked  that  the  Jury  be  peremptorily 
instructed  to  find  for  it  But  the  motion 
was  overruled.  This  was  error.  The  law 
presumes  every  man  to  be  sane  until  the 
contrary  la  shown.  Likewise  the  law  in- 
dulges a  presumption  against  snicide  as 
being  unnatural  and  immoral.  But  presump- 
tions of  this  nature  are  Indulged  necessarily 
in  the  absence  of  proof.  When  the  evidence 
shows  and  the  fact  is  that  the  act  of  sui- 
cide was  committed  when  the  person'  was 
in  sound  mind,  no  presumption  whatever 
can  be  indulged.  It  ceases  to  be  a  pre- 
sumption and  becomes  a  proven  fact  Where 
the  dead  body  is  discovered  in  the  presence 
of  the  implement  of  death,  and  the  sur- 
roundings are  such  as  admit  of  the  conclu- 
sion either  that  it  was  self-inflicted  or  not 
or  was  intentionally  done  or  not  tiie  evi- 
dence being  wholly  circumstantial,  then 
the  presumption  against  suicide,  that  is  in- 
tentional sQlf-destruction,  applies.  Where, 
however,  there  are  eyewitnesses  to  the  oc- 
currence whose  testimony  established  the 
fact  to  be  tliat  the  act  was  intentional,  that 
the  person  was  in  a  normal  condition  of 
mind,  that  he  was  not  insane,  that  the  mo- 
tive probably  infiuencing  his  action  was  the 
fear  of  disgrace,  or  of  punishment  for  some 
past  act  about  to  be  disclosed,  or  which 
bad  been  recently  discovered,  then  it  would 
be  illogical  and  contrary  to  the  Judgment  and 
observation  of  mankind  to  say  that  the  act 
was  to  be  presumed  in  law  to  have  been 
unintentional  or  the  result  of  that  insanity 
which  deprives  the  mind  of  its  knowledge 
of  the  probable  effect  of  the  act  upon  life. 
When  all  the  evidence  is  one  way,  the  nat- 
ural result  of  which  is  to  establish  a  fact 
in  controversy,  there  is  nothing  to  be  sub- 
mitted to  the  jury,  as  only  controverted 
propositions  are  submitted  to  them ;  that 
is,  propositions  about  which  there  is  a  con- 
flict in  the  evidence. 

The  court  instructed  the  jury  in  this  lan- 
guage: "The  court  instructs  the  Jury  that 
they  will  find  for  plaintiff  the  sum  of  $2,000. 
with  interest  from  the  2d  day  of  April,  1902, 
unless  they  shall  believe  from  the  evidence 
that  the  insured,  N.  B.  Pollard,  intention- 
ally took  his  own  life,  and  that  at  the  time 
be  did  so  he  had  sufficient  mind  to  contem- 
plate the  consequenceB  of  the  act  resulting 


in  his  death,  in  which  case  they  will  find 
for  the  defendant"  The  instractton  1b  er- 
roneous. On  the  contrary,  the  law  Is  that 
if  the  Insured  intentionally  took  his  own 
life,  at  a  time  when  his  mind  was  so  far 
gone  as  to  render  him  unconscious  that  he 
was  taking  his  life,  the  act  will  not  be 
deemed  his,  but  will  be  regarded  in  law 
as  an  accidental  killing.  The  converse  is 
equally  true — that  although  his  mind  may 
have  been  deranged,  still  if  he  had  mind 
enough  to  know  that  the  act  would  probably 
result  in  his  death,  and  if  he  inflicts  it 
with  that  intention.  It  is  his  act  in  law. 
for  which  the  company  is  not  responsible 
und«  the  daose  of  tbls  policy.  Mut  Ben. 
Life  Ins.  Co.  v.  Daviess'  Ex'r,  87  Ky.  541, 
9  S.  W.  812;  Manhattan  Life  Ins.  Co.  v. 
Beard,  112  Ky.  455,  66  S.  W.  35;  Supreme 
Council  V.  Heineman  (Ky.)  78  S.  W.  406; 
Bigelow  V.  Berkshire  Life  Ins.  Co.,  93  U. 
S.   284,  23   L.   Ed.   918. 

Wherefore  the  Judgment  is  reversed,  and 
cause  remanded,  with  directions  to  grant 
appellant  a  new  trial  under  proceedings 
not  inconsistent  herewith. 


SOUTH  COVINGTON  &  O.  ST.  BY.  CO.  t. 

SCHILLING. 
(Court  of  Appeals  of  Kentucky.    Oct  81,  1905.> 

1.  AfPEAX.  —  FOSMSB    APPEAI<— LA.W     or     TUB 

Case. 
The  opinion  of  the  Court  of  Appeals  is  the 
law  of  the  case  on  the  subseqaent  trial. 

2.  TBIAI/— INSTBITCTIOHS. 

In  an  action  for  injuries  to  one  whose 
vehicle  was  run  into  by  a  street  car,  a  re- 
quested instruction  that  if  plaintiff  knew,  when 
she  went  on  the  trac^  and  at  all  times  np  to  the 
accident  that  the  car  was  approaching  behind 
her,  defendant  was  not  guilty  of  nec^igence  on 
account  of  alleged  failure  of  the  motorman  to 
ring  the  gong,  and  that  if  the  plaintiff  drove  on 
the  track  in  front  of  a  moving  car,  knowing  that 
the  same  was  close  to  her  and  was  approaching, 
and  did  not  look  to  see  how  close  or  at  what 
speed,  and  such  act  was  the  proximate  caase 
of  the  injuries,  she  was  guilty  of  contributory 
negligence  and  could  not  recover.  Held,  that 
the  instructions  were  erroneoos,  as  singling  oat 
certain  items  of  evidence. 

Appeal  from  Circuit  Court  Kenton  Coontf. 

"Not  to  be  officially  reported." 

Action  by  Ella  Schilling  against  the  Sotitli 
Covington  &  Cincinnati  Street  Railway  Com- 
pany. From  a  judgment  in  favor  ot  plain- 
tiff, defendant  appeals.    Affirmed. 

Ernst  Cassatt  &  McDougall,  for  api>ellaat. 
Robt  C.  Simmons,  for  appellee. 

HOBSON,  C.  J.  On  the  former  appeal  of 
this  case  (80  S.  W.  610),  in-  determining  tfae 
questions  of  law  involved  in  the  record  witb 
a  view  to  a  new  trial,  which  was  ordered,  we 
said :  "The  trial  court  did  not  err  In  overrtU- 
ing  appellant's  motion  for  a  peremptory  In- 
struction, as  the  evidence  was  conflictiiig  as 
to  the  cause  of  the  Injury,  and  the  issue  of 
fact  thus  raised  was  one  properly  referable 
to  the  jury.    Appellant  and  appellee  b&ve 
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coolUctliig  theories  aa  to  the  cause  of  the  .ac- 
cident, and  there  was  evidence  adduced  In 
sapport  of  both.  Appellee's  theory  was  that 
the  was  driving  In  the  street,  but  on  the 
right  of  way  of  appellant,  and  that  the 
car  was  run  recklessly  Into  the  rear  end 
Oc  her  wagon  as  she  was  leaving  the  track. 
Appellant's  theory  is  that  appellee's  wagon 
w»8  on  the  carriageway,  In  a  perfectly  safe 
position  so  far  as  the  car  was  concerned,  un- 
til It  got  alongside,  whereupon  the  horse  for 
■ome  reason  suddenly  turned  toward  the  car 
and  brought  the  vehicle  In  such  close  prozlm- 
lt7  thereto  that  the  journal  of  the  car  came 
In  contact  with  the  front  hub  of  the  wagon, 
thoa  causing  the  accident  In  question,  and 
appellee's  consequent  Injury.  The  facts  In 
this  case.  In  so  far  as  they  Illustrate  the 
respective  theories  as  to  the  responsibility 
of  the  parties  thereto  with  reference  to  the 
accident  In  question,  are  In  all  respects  simi- 
lar to  those  In  the  case  of  South  Ck)vlngton 
ft  Cincinnati  Street  Railway  C3ompany  v. 
Pelzer,  39  a  W.  4S6, 19  Ky.  Iaw  Rep.  88,  and 
Qie  legal  principles  dedudble  therefrom  are 
aptly  and  succinctly  stated  In  the  opinion 
therein  rendered;  and,  upon  the  return  of 
the  case  to  the  court  below  (assuming  that 
the  evidence  upon  a  new  trial  will  be  sub- 
stantially the  same  as  that  contained  In  the 
pre!«nt  bill  of  exceptions),  the  Instructions 
of  the  court  should  be  made  to  conform  to  the 
law  as  laid  down  In  the  case  cited."  On  the 
return  of  the  case  to  the  circuit  court.  It  was 
tried  anew;  the  evidence  as  to  bow  the  In- 
Jory  occurred  being  substantially  the  same 
aa  before.  The  court  Instructed  the  jury  as 
directed.  A  verdict  was  returned  In  favor  of 
the  plaintiff  for  $2,000,  and,  judgment  having 
been  entered  upon  the  verdict,  the  defendant 
appeals. 

The  opinion  ddlvered  on  the  former  appeal 
ia  the  law  of  the  case.  The  court,  therefore, 
did  not  err  In  overruling  defendant's  motion 
for  a  peremptory  Instruction  on  the  second 
trIaL  The  evidence  on  the  second  trial  was, 
if  anything,  a  little  stronger  for  the  plaintiff 
than  on  the  first  trial,  but  was  In  effect  sub- 
stantially the  same. 

Appellant  complains  that  Instructions  "b" 
and  "c"  asked  by  It,  should  have  been  given. 
These  instmctlona  are  as  follows: 

"(b)  The  jury  is  Instructed  that  If  they 
find  that  the  plaintiff  knew,  at  the  time  she 
went  on  the  track,  that  the  street  car  In 
(tnestlon  In  this  case  was  approaching  behind 
her,  and  knew  at  all  times  up  to  the  time  of 
this  accident  that  said  car  was  approaching 
behind  her,  then  yon  cannot  find  the  defend- 
ant gnilty  of  negligence  on  account  of  the 
alleged  failure,  If  any,  of  the  motorman  of 
said  car  to  ting  Its  gong. 

"(c)  If  the  plaintiff  drove  on  the  track  In 
front  of  a  moving  street  car,  knowing  that 
the  same  was  close  to  her  and  was  approach- 
ing, and  did  not  look  to  see  how  close  or  at 
what  speed,  and  such  act  was  the  proximate 
canse  of  the  Injarles  to  has.  if  any,  she  was 


guilty  of  contributory  negligence  and  cannot 
recover  In  this  action." 

The  circuit  court  properly  refused  to  give 
either  of  these  Instructions,  as  they  were  ex- 
cluded by  the  directions  given  by  this  court 
on  the  former  appeal.  They  are,  under  the 
proof,  objectionable  In  that  they  single  out 
certain  facts  and  give  undue  prominence  to 
them.  They  are  also  in  conflict  with  the 
principles  laid  down  by  this  court  In  the 
recent  case  of  Greene  v.  Louisville  Railway 
Company,  84  S.  W.  1164,  27  Ky.  Law  Rep. 
816. 

The  jury  evidently  believed  appellee  and 
her  witnesses  as  to  the  extent  of  her  Injuries, 
and  we  cannot  say  that  their  verdict  on  this 
assumption  Is  palpably  excessive,  Indicating 
passion  or  prejudice  on  the  part  of  the  Jury. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  Ca  T.  BISHOP. 
(Court  of  Appeals  of  Kentucky.    Nov.  3,  1905.> 

1.  Master  and  Servant— Injubijcb  to  Serv- 
ant—Neolioence  OF  Foreman— Questions 

roR  JURT. 
Whether  the  foreman  of  a  railroad  work 
crew,  who  ran  his  band  car  on  the  time  of  a 
delayed  train,  which  was  expected  at  any  mo- 
ment, and  failed  to  send  out  a  flagman  to  pro- 
tect the  situation  as  his  hand  car  was  approach- 
ing a  curve,  was  guilty  of  such  gross  negligence 
as  to  render  the  railroad  liable  to  a  servant 
on  the  hand  car  who  was  injured  thereby,  was 
a  question  for  the  jury. 

[Ed*  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  ||  1060,  1061.] 

2.  Continuance— Depositions- Failure  to 
PBOcrmB— Excuses— Importance  or  Testi- 

UONY. 

Under  Civ.  Code  Prac.  |  556,  authorizing 
the  court  in  its  discretion  to  coerce  the  person- 
al attendance  of  a  witness  otherwise  exempt 
from  attendance,  on  an  affidavit  of  a  party  and 
statement  of  his  attorney  that  such  testimony 
is  important  and  that  the  just  effect  thereof 
cannot  be  obtained  without  an  oral  examina- 
tion, counsel's  opinion  to  that  effect  is  no  ex- 
cuse for  his  failure  to  take  the  deposition  of 
the  witness,  if  obtainable,  unless  the  court  is 
also  satisfied  of  that  fact  from  the  nature  of  the 
evidence  expected  to  lie  produced. 
8.  Continuance  —  Absence  of  Witnesseb  — 
Discretion  or  Court. 

Civ.  Code  Prac.  g  556,  authorizing  the  court 
in  its  discretion  to  coerce  the  personal  attend- 
ance of  a  witness  otherwise  exempt  from  at- 
tendance, on  an  affidavit  of  a  party  and  statu- 
ment  of  his  attorney  that  such  testimony  is  im- 
portant and  that  the  just  effect  thereof  cannot 
be  obtained  without  an  oral  examination,  has 
no  application  to  the  question  of  granting  a 
continuance  for  the  absence  of  a  witness  who 
is  beyond  the  court's  jurisdiction;  but  whether, 
in  such  event,  the  continuance  should  be  granted 
in  order  to  produce  the  witness  personally  be- 
fore the  jury,  is  a  question  of  judicial  discre- 
tion, which  will  not  be  controlled  by  the  affida- 
vit and  statement  required  by  tb»  section. 
4.  Same— Diligence. 

A  continuance  asked  on  the  ground  of  the 
absence  of  a  witness,  who  was  and  had  been 
for  some  time  in  another  state,  was  properly 
denied  for  want  of  diligence,  where  the  ap- 
plicant knew  of  the  whereabonts  of  the  witness 
long  enough  before  the  trial  term  of  the  court 
to  have  taken   his  deposition,   and,  instead  of 
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taking  Us   depoaition    relied    on   the   witness' 
promises  to  come  to  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Continuance,  {{  74-79.] 

Appeal  from  Circuit  Court,  Hoplclnfi  County. 

"Not  to  be  offlclally  reported." 

Action  by  Lawrence  Bishop  against  the 
LoulSTille  &  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

B.  D.  Warfleld  and  C.  J.  Waddelt,  for  ap- 
pellant.   Jonson   &   Jennings,   for   appellee. 

O'REAR,  J.  Appellee,  while  a  member  of 
a  work  crew  on  a  hand  car  on  appellant's 
road,  was  injured  by  falling  or  being  thrown 
from  a  car  and  being  run  over  by  it.  The 
crew  were  endeavoring  to  reach  a  station  aft- 
er dark,  running  on  the  time  of  a  train  which 
was  late.  The  foreman  of  the  crew  knew,  as 
did  all  of  them,  that  the  train  was  overdue, 
but  did  not  know  when  it  would  arriva 
They  were  not  at  a  telegraph  point  They 
determined  to  take  the  chance  of  getting  in 
before  the  train  came  along.  Appellee  ob- 
jected, but  was  overruled  by  the  foreman 
and  others,  and  went  along.  As  they  were 
going  round  a  curve  on  the  hand  car,  the 
headlight  of  the  expected  train  was  seen  as 
the  train  rapidly  approached,  meeting  the 
hand  car.  Thus  Imperiled,  appellee  grabbed 
for  the  brake  to  stop  the  hand  car,  but  missed 
and  fell  <^,  with  the  result  stated.  The 
negligence  charged  against  appellant  is 
that  its  foreman  failed  to  send  a  flagman 
ahead  as  the  car  approached  the  curve,  so  as 
to  protect  it  if  the  train  was  seen  to  be  com- 
ing. Whether  running  on  the  time  of  an  ex- 
pected train,  without  knowledge  of  how  late 
It  was,  it  being  expected  at  any  moment,  the 
foreman  failing  to  take  the  precaution  of 
sending  out  a  flagman  to  protect  the  situa- 
tion, was  snch  gross  negligence  as  rendered 
the  company  liable  to  an  Injured  servant  up- 
on the  hand  car,  was  a  question  that  should 
have  been  submitted  to  the  jury,  as  was  done. 
I.  0.  R.  R.  Co.  ▼.  Mcintosh,  80  S.  W.  496,  26 
Ky.  Law  Rep.  14 ;  liong's  Adm'r  v.  I.  C.  R.  R. 
Co.,  68  S.  W.  109o,  24  Ky.  Law  Rep.  667,  58 
L.  R.  A.  237. 

A  continuance  was  asked  by  appellant  be- 
cause of  the  absence  of  a  witness,  who  was 
in  the  state  of  Missouri  at  the  time  of  the 
trial,  and  who  had  been  there  for  some  time. 
Appellant,  instead  of  taking  his  deposition, 
as  it  might  have  done  for  aught  that  Its  afll- 
davlt  discloses,  relied  on  his  promise  to  come 
to  the  trial.  Appellant  knew  of  the  where- 
abouts of  the  witness  long  enough  before  the 
trial  term  of  the  court  to  have  taken  his 
deposition.  The  affidavit  for  a  continuance 
showed  what  the  witness  would  testify  to. 
It  was  not  such  testimony  as  that  the  just 
and  proper  effect  of  it  might  not  reasonably 
liave  been  had  in  a  deposition.  The  state- 
ment to  the  contrary  may  have  been  upon  the 
belief  that  no.  testimony  is  as  effective  before 
a  Jury  as  that  spoken  by  the  mouth  of  the 


witness  in  the  jury's  presence.  Stili,  as  a 
practical  matter,  the  law  allows  depositions 
in  certain  cases  to  be  read,  instead  of  com- 
pelling the  attendance  of  the  witness.  It  Is 
not  an  excuse  for  failure  to  take  a  deposition, 
where  it  might  have  been  taken  and  used, 
that  counsel  was  of  opinion  that  the  testi- 
mony was  of  importance,  and  that  the  Just 
and  proper  effect  of  the  testimony  could  not 
be  had  to  a  reasonable  degree  without  the 
personal  attendance  of  the  witness,  unless 
the  court  should  be  also  satisfied  of  that  fact 
from  the  nature  of  the  evidence  expected  to 
be  produced  by  the  witness.  Section  556, 
OlT.  Code  Prac,  authorizes  the  court  to  order 
the  personal  attendance  of  a  witness  whose 
deposition  might  be  read  otherwise,  without 
requiring  the  party  applying  to  disclose  what 
the  desired  witness  would  testify  to. 

But  this  section  has  no  bearing  on  the  ques- 
tion of  a  continuance  because  of  the  absence 
of  a  witness  who  is  beyond  the  court's  juris- 
diction. Whether  in  such'  event  a  continu- 
ance ought  to  be  granted  to  allow  the  party 
an  opportunity  to  produce  the  witness'  person 
before  the  Jury  is  a  question  of  judicial  dis- 
cretion, which  will  not  be  controlled  by  the 
affidavit  and  statement  mentioned  In  section 
656,  Civ.  Code  Prac.  It  Is  a  reviewable  dis- 
cretion, to  be  exercised  by  the  trial  court,  it 
Is  true,  and  would  be  governed  by  the  same 
considerations  that  warrant  the  compulsory 
attendance  of  the  witness  who  otherwise 
might  be  exempt  therefrom.  There  was  not 
a  showing  of  proper  diligence  in  this  case  to 
warrant  a  continuance. 

The  instructions  submitted  fairly  the  only 
question  of  negligence  pleaded.  The  verdict 
Is  sustained  by  the  evidence  and  la  not  ex- 
cessive. 

Judgment  affirmed. 


BARNES  T.  P.  WEIKEL  CHAIR  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1903.) 

1.  Loos    AND    LOOOINO — SALES    OT    TUfBEK — 

Damages— iNSTBUCTiONs. 
Where  defendant  sold  plaintiff  timber  that 
did  not  belong  to  defendant,  and  the  court  in- 
structed that  in  estimating  the  damages  the  jury 
should  consider  the  difference  l>etween  the  cost 
of  fuel  from  the  timber  in  controversy  for 
operating  the  plaintiff's  factory  during  the  time 
the  contract  was  to  run  and  the  cost  of  fu<>l 
obtained  elsewhere,  the  instruction  was  not 
erroneous  on  the  theory  that,  inasmuch  as  the 
contract  gave  plaintiff  several  years  in  which  to 
remove  tne  timber,  the  Jury  might  allow  ex- 
pense in  hauling  other  timber,  even  after  the 
timber  involved  in  the  contract  had  been  re- 
moved, as  the  jury  must  have  understood  that 
they  could  consider  such  element  only  so  lon^ 
as  there  was  any  timber  remaining  on  the  land 
In  question. 

2.  ApfxaIt— Rkvtew— Axixoina    Bbbob— Hs- 

TOPPKL. 

Where  appellee  offered  an  instruction  which 
corrected  a  supposed  error  in  another  instruc- 
tion, and  appellant  objected  to  the  giving  of  it, 
which  objection  was  sustained,  appellant  could 
not  complain  of  the  alleged  error  on  appeal. 
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3.  Chakpebtt— Sals  or  Land— Pobbesbion. 

Where  a  man  resided  with  his  wife  and 
.-hildren  on  land  belonging  to  them,  a  contract 
necuted  by  him  for  the  sale  of  the  timber  on 
the  land  was  not  champertons. 
i.  Sauk— Dkfsnbk— Necessity  of  Pixa. 

In  an  action  on  a  contract,  the  defense  that 
the  same  was  champertons  mnst  be  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Champerty  and  Maintenance,  {  19.] 

5.  Pbikcipai.     and     Aobht  —  Rklatiok  — 

KnOWLXDOC  or  AOENT. 

Where  several  citizens  of  a  locality  were 
RideaToring  to  induce  plaintiff  manufacturing 
ecHDpany  to  locate  there,  and  one  of  them  se- 
nit«j  on  behalf  of  the  manufacturing  company 
an  option  on  certain  timber,  the  option  being 
pven  by  one  who  did  not  in  fact  own  it,  and 
thereafter  such  person  and  the  company  made 
a  rontract  for  the  sale  of  it,  the  knowledge  of 
the  citizen  who  took  the  option  that  the  other 
party  did  not  in  fftct  own  the  timber  could  not 
be  imputed  to  the  company. 

6.  Logs  and   Loooirg — Sales  or  Tivbe^^ 
Ten  DEB  OF  Pebfobmance. 

Where  one  who  had  purchased  timber  dis- 
coTered  that  the  seller  had  no  title,  it  was  not 
necessary,  as  a  condition  precedent  to  an  action 
for  damages,  to  tender  the  contract  price. 

Appeal  from  Circuit  Conrt,  Nelson  County. 

"Not  to  be  oflScially  reported." 

Action  by  the  F.  Welkel  Chair  Company 
against  P.  R.  Barnes.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Halstead  &  Tewell  and  O.  T.  Atkinson,  for 
appellant    John  S.  Kelley,  for  appellee. 

XUNN,  J.    This  action  was  brought  by  the 
appellee  against  appellant  to  recover  damages 
for  the  riolatlon  of  the  following  contract: 
"Febry.  3,  1903. 

"  I  agree  to  sell  to  F.  Welkel  Company  the 
following  boundary  of  timber,  bounded  as 
follows:  Beginning  at  John  Stark  on  east, 
clear  land  on  south,  R.  Road  on  west,  Smith 
on  the  north,  two  boundaries  separated  by  a 
fence,  containing  three  hundred  acres  more 
or  less,  for  a  consideration  of  $850  cash,  for 
the  specified  consideration  said  Welkel  Com- 
I>aoy  Is  to  have  access  and  right  of  way 
privilege  through  my  proi>erty  and  ten  years 
to  remove  said  timber. 

"[Signed]  P.  R.  Barnes. 

'Accepted  by  F.  Welkel  Chair  Co.,  per  P. 
Weikel,  President" 

Appellee  secured  a  judgment  for  $500,  from 
which  the  appellant  appeals. 

The  substance  of  the  facts  as  tbey  appear 
are  as  follows:  In  January,  1003,  appellee 
oompany  was  looking  for  a  place  to  establish 
a  chair  factory.  It  had  several  places  in 
view,  and  the  people  at  these  points  sought 
to  interest  appellee  In  their  respective  locali- 
ties, each  oideavorlng  to  obtain  the  factory. 
In  the  location  of  a  plant  of  this  kind,  among 
other  things  to  be  considered  by  appellee  was 
the  quantity  and  quality  of  timber  and  the 
convenience  and  cheapness  of  fuel.  The 
citizens  in  and  near  Boston,  In  Nelson 
county,  Ky.,  induced  the  location  of  the 
•'actory  at  that  place.    It  was  alleged  by  ap- 


pellee that  appellant,  in  order  to  Induce  ap- 
pellee to  locate  its  factory  at  Boston,  executed 
and  delivered  to  It  the  writing  above  quoted 
and  sued  on;  that  the  timber  named  In  this 
contract  was  situated  near  the  town  of  Bos- 
ton, and  was  conrenient  and  valuable  for 
manufacturing  purposes  and  cheap  fuel  to 
run  the  engine;  that  it  would  not  bare  lo- 
cated Its  factory  at  this  point  if  It  had  not 
obtained  this  timber,  of  which  facts  appellant 
was  Informed  at  the  time  of  the  execution  of 
the  contract  It  was  fwtber  alleged. that  ap- 
pellant resided  upon  the  land  or  farm  upon 
which  this  timber  was  standing,  and  was  in 
the  possession  thereof  at  the  time  of  the 
contract,  and  that  he  (appellant)  represented 
that  he  was  the  owner  thereof;  that  It  (ap- 
pellee) purchased  the  timber  believing  these 
representations  to  be  true.  It  wajs  also 
stated  that  within  a  short  time  after  the 
purchase  of  this  timber  It  erected  Its  chair 
factory  at  Boston  and  caused  Its  employ^  to 
commence  cutting  this  timber,  when  appel- 
lant, in  violation  of  his  contract,  obtained  an 
injunction  and  stopped  appellee  from  getting 
any  of  the  timber  upon  the  ground  that  it  did 
not  belong  to  him,  but  was  owned  by  bis  wife 
and  children.  Appellant  controverted  the  al- 
legations of  the  petition,  except  be  admitted 
that  as  committee  for  his  wife  (who  bad  in 
1898  been  adjudged  a  lunatic)  be  had  by  in- 
junction proceedings  stopped  appellees  from 
getting  this  timber  upon  the  ground  stated, 
and  alleged  In  substance  that  appellee  knew 
at  the  time  of  the  contract  that  the  timber 
did  not  belong  to  him,  but  belonged  to  his 
wife  and  her  children,  and  also  that  the  con- 
tract of  sale  was  obtained  from  him  by 
fraud,  covin,  and  misrepresentation.  The  af- 
firmative matter  of  the  answer  was  traversed 
by  a  reply.  A  trial  by  jury  was  had,  and  a 
verdict  returned  In  favor  of  appellee  for  $500. 
The  conrt  refused  appellant  a  new  trial,  and 
he  has  appealed. 

The  evidence  tends  to  suport  the  allegations 
of  the  parties.  Appellee  also  proved  that  the 
timber  purchased  by  it  suitable  for  manu- 
facturing purposes,  was  worth  from  $1,500 
to  $1,700,  and  that  it  was  damaged  several 
hundred  dollars,  the  difference  in  expense  of 
hauling  fuel  from  this  land  and  its  timber 
from  other  lands,  a  considerable  distance  fur- 
ther away  from  the  factory.  The  court  gave 
four  instructions,  the  substance  of  which  are: 
If  the  jury  believe  from  the  evidence  that  at 
the  time  or  before  the  execution  of  the  con- 
tract appellant  represented  to  appellee,  or  its 
agent,  E.  Weikel,  that  the  land  and  timber 
mentioned  in  the  contract  were  the  property 
of  appellant,  or  represented  that  he  bad  the 
right  to  sell  it,  tbey  should  find  for  appellee 
the  difference,  If  any,  between  the  contract 
price  of  $850  and  its  actual  value  for  the  pur- 
poses for  which  it  was  purchased,  not  ex- 
ceeding the  amount  claimed,  and  in  estimat- 
ing the  damages  they  should  take  Into  con- 
sideration the  difference,  if  any,  between  the 
cost  of  fuel  from  the  timber  in  centrorerar, 
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for  operating  the  factory  at  Boston  during 
the  time  the  contract  was  to  run,  and  the 
cost  of  fuel  obtained  elsewhere  at  the  cheap- 
eat  and  moat  economical  price  obtainable. 
By  the  second  Instruction  the  court  told  the 
jury  in  substance  that  unless  they  believed 
from  the  evidence  that  appellant  represented 
to  appellee  that  the  land  and  timber  mention- 
ed in  the  contract  were  his  land  and  timber, 
or  that  he  had  the  right  to  dispose  of  the 
timber,  they  should  find  for  the  appellant 
In  the  third  Instruction  the  Jury  were  told, 
unless  they  believed  from  the  evidence  that 
the  actual  value  of  the  timber  for  the  pur^ 
poses  for  which  it  was  purchased  was  more 
than  1850,  they  should  find  for  the  appellant. 
By  the  fourth  and  last  Instruction  the  court 
in  substance  told  the  jury  that  If  they  be- 
lieved from  the  evidence  that  appellee  by 
fraud,  covin,  or  misrepresentation  Induced 
the  defendant  to  make  the  contract  sued  on, 
they  should  find  for  the  appellant. 

Appellant  contends  that  the  court  erred  In 
the  first  instruction  in  directing  the  jury,  in 
estimating  the  damages  to  consider  the  dif- 
ference, if  any,  between  the  cost  of  fuel  from 
the  timber  in  controversy  for  operating  the 
factory  during  the  time  the  contract  was  to 
run,  that  the  contract  gave  appellee  ten  years 
in  which  to  remove  the  timber,  that  it  might 
have  removed  it  in  five  years  or  less  time, 
and  that  this  Instruction  authorized  the  jury 
to  consider  and  allow  appellee  this  additional 
expense  in  hauling,  even  after  all  the  timber 
which  was  included  in  the  contract  had  been 
removed  from  the  land.  There  it  some 
plausibility  In  this  contention,  but  we  are 
of  the  opinion  that  the  jury  did  not  so  under- 
stand this  Instruction.  They  must  have  un- 
derstood it  to  mean  that  they  should  consider 
this  element  of  damage  only  so  long  as  there 
was  any  of  this  timber  remaining  to  be  used 
as  fuel.  The  jury  did  not  allow  appellee  In 
damages  the  difference  between  the  contract 
price,  $850,  and  the  actual  value  of  the  tim- 
ber for  the  purposes  for  which  it  was  pur- 
chased. The  lowest  estimate  of  the  actual 
value  of  this  timber  was  proven  to  be  not  less 
than  $1,600.  If  the  instruction  was  not 
technically  correct,  it  is  evident  that  it  did 
not  prejudice  the  substantial  rights  of  the 
appellant  But  it  appears  that  appellee 
offered  an  Instruction  which  corrected  the 
supposed  error,  and  appellant  objected  to  the 
giving  of  it,  and  the  court  sustained  bis 
objection,  and  for  this  reason  he  should  not 
be  permitted  to  complain  of  the  alleged  error. 

Appellant  in  his  brief  claims  that  the  judg- 
ment against  him  was  erroneous  for  the  rea- 
son that  the  contract  was  null  and  void,  be- 


cause champertous.  His  contention  is  that 
at  the  time  of  the  execution  of  this  contract 
for  the  sale  of  this  timber  his  wife  and  chil- 
dren were  residing  upon  and  in  possession  of 
this  land,  holding  it  adversely,  and  for  that 
reason  the  contract  was  champertous.  We 
are  of  opinion  that  this  contention  is  not 
well  taken.  The  possession  of  bis  wife  and 
children  was  not  adverse  to  him.  He  re- 
sided with  bis  wife  and  children,  and  their 
possession  and  occupancy  was  jointly  with 
him.  Bven  aside  from  tliia,  appellant  can- 
not avail  himself  of  this  defense,  because 
he  did  not  plead  it 

Appellant  also  claims  that  one  B.  H.  Smith 
was  agent  for  the  appellee  and  secured  the 
option  on  this  timber,  and  knew  that  this 
timber  belonged  to  Mrs.  Barnes,  the  wife  of 
appellant,  at  the  date  of  the  option,  and  this 
knowledge  must  be  imputed  to  appellee  as 
principal.  It  appears  from  the  record  that 
the  president  of  appellee  company  secured 
from  appellant  the  contract  sued  on;  tliat 
Smith  was  not  its  agent  in  the  mattw.  It 
is  true  that  Smith  took  from  appellant  a 
month  or  so  before  this  contract  was  entered 
into,  an  option  upon  this  timber,  and  knew 
that  Cassie  Barnes,  the  wife  of  appellant 
was  the  owner  of  it  But  it  appears  that 
Smith  was  one  of  the  citizens  who  were 
working  in  the  Interest  of  the  various  local- 
ities seeking  the  location  of  the  plant  While 
he  was  securing  the  options  with  the  knowl- 
edge and  consent  of  appellee,  he  was  not  in 
the  employment  of  appellee,  and  was  not  its 
agent,  any  more  than  he  was  the  agent  of  the 
other  citizens  In  that  community  interested 
in  the  location  of  the  plant,  and  his  knowl- 
edge under  such  circumstances  of  the  owner- 
ship of  the  timber  cannot  be  imputed  to 
appellee. 

Appellant  also  contends  that  a  tender  of 
the  $850,  the  purchase  price  of  the  timber, 
was  necessary  to  be  made  to  him  before  ap- 
pellee could  maintain  this  action,  and  that 
such  a  tender  was  not  made.  Appellee  In  its 
petition  alleged  the  tender,  which  was  not 
denied  by  appellant  But  we  are  of  the 
opinion  that  a  tender  under  the  clrcnm- 
Btances  of  this  case  was  not  necessary.  It 
would  have  been  futile  to  have  made  the 
tender  to  appellant  of  this  money,  when  it 
knew  that  it  was  not  within  the  power  of 
appellant  to  have  delivered  to  it  the  timber 
purchased,  and  when  it  knew  it  belonged  to 
Cassie  Barnes  and  her  children. 

We  have  found  no  error  In  the  record  prej- 
ndicial  of  the  substantial  rights  of  appellant 
and  the  judgment  is  therefore  afllrmed.  . 
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FLEMING  COUNTY  FISCAL  COUBT  ». 

HOWE,  County  Judge. 

<Court  of  Appeals  of  Kentucky.    Nov.  17, 190S.) 

L  TUBRFIKES    AJtO    ToiX    BOADS— SVFKBVIS- 
0B8— AFPOIimatKT. 

Kr.  St.  1908,  I  4306,  ifiylng  the  fiscal  court 
of  eaoi  conaty  tlie  charge  of  the  public  roads 
tliereiii,  with  power  to  make  rules  for  keeping 
the  same  in  repair;  section  4313,  empowering 
the  court  wherein  roads  are  worked  by  taxation 
to  appoint  a  "supervisor  of  roads  in  *  *  * 
the  county";  section  4344,  permitting  him  to 
appoint  assistant  supervisors;  ana  section 
4il8b,  providing  that  free  turnpike  roads  are 
pablic  roads,  to  be  kept  in  repair  by  the  fiscal 
roort  nnd^  the  general  road  law— authorize  the 
fiscal  court  to  appoint  only  one  supervisor  for 
the  free  turnpikes  of  the  county;  the  general 
Kied  law  allowing  Uie  apjwintment  of  but  one 
Bapervisor. 
2.  Sahb— Maintbranct. 

The  fiscal  court  of  a  county  may  maintain 
the  fre«  tampikee  of  the  county  under  rules 
adopted  for  that  purpose  as  provided  by  the 
statute  as  to  turnpikes,  and  avail  itself  of  the 
right  conferred  by  the  statute  regarding  other 
pablic  roads  to  appoint  a  supervisor  to  control 
them. 

Appeal  from  Circuit  Conrt,  Fleming  Coimty. 

"To  be  oflBcially  r^^orted." 

Proceedings  by  W.  F.  Howe,  county  Judge, 
for  the  review  of  the  action  of  the  Fleming 
county  fiscal  court  with  reference  to  public 
roads.  From  a  judgment  of  the  circuit 
court  declaring  void  tbe  action  of  the  fiscal 
court,  it  appeals.    Affirmed. 

W.  O.  Dearlng,  for  appellant  A.  S.  Ken- 
dall, for  appellee. 

SETTLE],  J.  At  a  r^nlar  session  of  the 
fiscal  court  of  Fleming  county,  held  April  7, 
1899,  the  following  order  was  entered :  "On 
motion  it  is  ordered  that  tbe  public  roads 
of  Fleming  county  be  kept  in  order  and 
repair  as  follows,  to  wit:  (1)  All  free 
turnpikes  are  to  l>e  kept  in  repair  by  taxa- 
tion. (2)  All  [dirt]  county  roads  are  to 
be  kept  in  repair  by  a  combined  system 
of  taxation  and  allotment  of  hands  on  said 
roads  as  at  present"  By  a  previous  order 
certain  rules  and  regulations  for  maintaining 
the  tnmplkefl  of  tbe  county  were  adopted 
by  tbe  coart;  and  on  December  20,  1904, 
by  yet  another  ord»,  tbe  same  court  elected 
or  appointed  six  snperyisors  to  take  charge 
of  tbe  tnmpUces  of  tbe  comity  and  keep 
them  in  order.  Facb  of  these  supervisors 
was  given  a  separate  district  over  the  turn- 
pikes of  wbicb  be  is  expected  to  exercise 
control,  and  tbe  compensation  of  each  was 
Axed  at  $3  per  mile  for  each  mile  of  turn- 
pike in  bis  district  Tbe  county  judge  ex- 
cepted to  the  order  appointing  the  super- 
rlsors.  and  prosecuted  an  appeal  therefrom 
to  the  circuit  court.  In  that  court  an  answer 
was  filed  by  tbe  fiscal  court  in  which  it 
set  forth  tbe  rules  it  adopted  with  reference 
to  the  turnpikes,  its  alleged  right  to  ap- 
point tbe  six  sopervlsorB,  and  the  reasons 
for  doing  so.  A  demurrer  was  filed  by  tbe 
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county  judge  to  tbe  answer,  which  was  sus- 
tained by  the  lower  conit,  upon  tbe  ground 
that  the  fiscal  court  could  appoint  but  one 
supervisor  of  roads ;  hence  its  action  In  elect- 
ing six  supervisors  was  void.  The  case  la 
now  before  this  court  for  review,  and  the 
single  question  presented  for  our  considera- 
tion is,  did  the  fiscal  court  have  authority 
to  appoint  more  than  one  supervisor? 

Section  4306,  Ky.  St  1903,  provides :  "Tbe 
fiscal  court  of  each  county  shall  have  general 
charge  and  supervision  of  tbe  public  roads 
and  bridges  therein  and  shall  prescribe  nec- 
essary rules  and  regulations  for  repairing, 
keeping  tbe  same  In  order,  and  for  tbe  proper 
management  of  all  roads  and  bridges  In 
said  county  under  and  subject  to  the  pro- 
visions of  this  act  The  public  roads  shall 
be  maintained,  either  by  taxation  or.  by 
bands  allotted  to  work  thereon,  or  both,  in 
the  discretion  of  the  fiscal  court  of  tbe  re- 
spective counties  as  hereinafter  provided." 
Subsection  6,  {  474Sb,  Ey.  St  1903  (Act 
March  17,  1896,  entitled  "Free  Turnpike  and 
Gravel  Roads"),  provides :  "All  turnpike  and 
gravel  roads  thus  acquired  or  constructed 
shall  become  public  roads,  and  shall  be  maiu- 
talned  and  kept  in  repair  by  and  through 
the  provisions  of  tbe  fiscal  court  Said 
court  may  provide  for  keeping  them  up  as 
is  directed  and  permitted  under  tbe  general 
road  law,  or  it  may  adopt  other  rules  for 
tbe  maintenance,  repair  and  management 
of  tbe  same."  Ey.  St.  1903,  S  4313,  empowers 
tbe  "fiscal  court  of  any  county  wherein  tbe 
roads  are  worked  by  taxation"  to  appoint 
a  "supervisor  of  roads  in  and  for  the  county." 
Section  4314  requires  the  supervisor  to  take 
an  oath  and  give  bond  for  tbe  faithful  per- 
formance of  bis  duties,  section  4315  pre- 
scribes bis  duties  with  great  particularity, 
section  4344  permits  the  fiscal  court  to  au- 
thorize the  supervisor  to  appoint  assistant 
supervisors  to  aid  him  in  the  discharge  of 
his  duties,  and  section  4346  directs  tbe  fiscal 
court  to  fix  and  appropriate  money  to  pay 
a  reasonable  compensation  to  the  supervisor 
annually  and  also  to  pay  any  assistant 
supervisor  for  bis  services.  The  statute 
in  respect  to  turnpike  and  gravel  roads 
(Act  March  17,  1896 ;  Ky.  St  1903,  i  4748b, 
subsecs.  1-16,  inclusive)  does  not  provide 
for  the  appointment  of  a  supervisor,  or 
mention  such  an  officer;  but  it  does  declare 
that  turnpike  or  gravel  roads  acquired  or 
constructed  by  a  county  shall  become  public 
roads  and  be  maintained  and  kept  in  r^alr 
by  and  through  tbe  fiscal  court  of  the 
county,  and  that  the  fiscal  court  may  pro- 
vide for  keying  them  up  as  is  directed  and 
permitted  under  the  "general  road"  law, 
or  it  may  adopt  rules  for  otherwise  main- 
taining them. 

Tbe  fiscal  court  seems  to  have  attempted 
to  follow  both  these  plans  in  maintaining 
its  turnpikes,  for  it  adopted  certain  rules 
applicable  to  the  turnpikes  alone,  as  prO' 
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Tided  by  the  statute  In  regard  to  tomplkea 
and  gravel  roads;  but  In  appointing  super- 
visors to  take  charge  of  and  keep  the  turn" 
pikes  in  order  It  endeavored  to  follow  the 
general  road  law  without  conforming  to  ita 
requirements,  for  the  statute  as  to  public 
roads',  known  as  the  "general  road  law," 
as  before  marked,  allows  the  appointment 
of  but  one  supervisor  of  roads  by  the  fiscal 
court,  though  by  order  of  that  court  he  (the 
supervisor)  may  appoint  assistant  super- 
visors. We  know  of  no  reason  why  the 
fiscal  court  may  not  maintain  the  turnpikes 
of  the  county  under  rules  adopted  for  tliat 
purpose  as  provided  by  the  statute  as  to 
turnpikes,  and  at  the  same  time  avail  itself 
of  the  right  conferred  by  the  statute  re- 
garding other  public  roads  to  appoint  a 
supervisor  to  take  control  of  them;  bat, 
if  it  does  so,  it  can  appoint  but  one  super- 
visor. The  fiscal  court  Is  a  court  of  limited 
jurisdiction.  Its  powers  are  defined  by  stat- 
ute and  must  be  exercised  accordingly.  It 
cannot  create  offices  or  appoint  officers  with- 
out statutory  authority.  Although  the  pre- 
cise question  here  presented  has  not  been 
passed  on  by  this  court,  in  Daviess  County 
v.  Goodwin,  77  8.  W.  185,  25  Ky.  Law  Rep. 
1081,  it  was  held  that  "the  fiscal  court  is 
without  authority  to  appoint  the  county 
judge  county  supervisor  of  roads,  and,  that 
court  being  a  court  of  limited  jurisdiction, 
its  action  in  doing  so  Is  void."  Also  in  Pulas- 
ki County  T.  Sears,  78  S.  W.  123,  26  Ky.  Law 
Rep.  1381,  it  was  held  that  an  order  of  the 
fiscal  court  investing  the  county  judge  with 
the  general  supervision  of  the  roads  of  the 
county  and  making  the  magistrate  in  each 
magisterial  district  his  assistant  was  void. 
Again  in  Boyd  County  v.  Arthur,  82  S.  W. 
613,  26  Ky.  Law  Rep.  008,  the  court,  in  dis- 
cussing the  powers  of  the  fiscal  court  in 
respect  to  the  public  roads  of  the  county, 
said:  "The  statutes  that  we  have  referred 
to  have  the  same  end  in  view  when  they 
forbid  the  members  of  the  fiscal  court  being 
interested  in  any  contract  or  work,  and  in 
providing  that  they  may  appoint  one  supers 
visor  for  the  whole  county  and  exercise 
supervision  over  him.  Vaughn  v.  Hulett,  84 
S.  W.  309,  27  Ky.  Law  Rep.  36.  For  the  sake 
of  nniformlty  and  efficiency,  It  would  be  well 
for  the  fiscal  court  of  each  county  of  the 
state  wherein  the  public  roads  and  tumpikev 
are  maintained  by  taxation  to  appoint  a 
supervisor  of  roads,  as  by  the  provisions 
of  the  statute  on  the  subject  of  public  roads 
the  supervisor  Is  required  to  report  statedly 
bis  official  acts  and  doings,  and  the  duties 
required  of  him  are  to  be  exercised  under 
the  supervision  of  the  fiscal  court. 

Being  of  the  opinion  that  the  order  of 
the  appellant,  fiscal  court  of  Fleming  county, 
appointing  or  electing  the  six  supervisors, 
is  void,  the  judgment  of  the  circuit  court 
is  affirmed. 


MARTIN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  27,  1906.> 

CiBiuiNAi.  Law  —  Continuance  —  Adiobsioh 
OF  Ajtidavit— Effkct. 
Cr.  Code  Prac.  8  189,  provides  than  on  an 
application  in  a  criminal  case  for  a  continuance, 
based  on  affidavits  stating  what  the  absent 
witnesses  will  testify,  the  attorney  for  the 
commonwealth,  to  prevoit  a  continuance,  may 
admit  that  such  witnesses  wonld,  if  present, 
testify  as  alleged  in  the  affidavits  and  the  same 
may  be  read  In  evidence.  Held,  that  where  the 
prosecuting  attorney  stated  to  the  jury  that 
such  an  affidavit  made  by  defendant  was  not 
evidence,  but  merely  the  affidavit  of  defendant, 
who  was  swearing  in  his  own  Interest,  and  the 
court  refused  to  sustain  defendant's  motion  for 
an  instruction  that  the  affidavit  should  be  con- 
sidered as  a  deposition  of  the  ahsent  witness,  it 
was  error. 

Appeal  from  Olrcnit  Conrt,  Knott  (3otmty. 
"To  be  officially  reported" 
Tandy  Martin  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.    Reversed. 

J.  J.  C.  Bach,  Smith  &  Combs,  and  W. 
W.  McQnlre,  for  api>ellant  N.  B.  Hays, 
Atty.  Gen.,  C.  H.  Morris,  W.  H.  May,  and  A. 
B.  St^hens,  for  the  Commonwealth. 

BARKER.  J.  The  appellant  Tandy  Mar- 
tin, was  indicted  by  the  grand  Jury  of  Knott 
county,  charged  with  the  offense  of  willfully 
murdering  John  J.  Amburgey.  A  trial  resnlt- 
ed  in  his  conviction  of  voluntary  manslangb- 
ter  and  his  being  sentenced  to  the  peniten- 
tiary for  a  term  of  18  years,  of  which  he  now 
complains. 

On  the  evening  of  the  14th  day  of  Novem- 
ber, 1904,  a  party  of  men,  among  whom  was 
John  J.  Amburgey,  came  to  the  store  of  the 
appellant  They  were  all  under  the  influence 
of  liquor — some  quite  drunk,  and  others  oc- 
cupying the  various  lesser  degprees  of  inebri- 
ety. Two  of  them,  Enoch  Combs  and  John 
R.  (Tombs,  bad  formerly  lived  In  Knott  coun- 
ty, but  had,  about  15  years  before,  moved  to 
Missouri,  and  at  the  time  of  the  tragedy  hero- 
in detailed  were  on  a  visit  to  their  former 
home ;  and  the  real  object  of  the  gathering  of 
the'  men  on  the  occasion  mentioned  seems  to 
have  been  to  make  these  visitors  have  a  good 
time  before  they  returned  to  Missouri,  which 
they  intended  to  do  in  a  few  days.  They 
were  all  armed  with  pistols,  most  of  the 
weapons  being  "Colt's  46."  While  at  appel- 
lant's store  they  continued  drinking,  and  (as 
seems  to  be  the  custom  in  the  neighborhooU 
where  the  homicide  took  place)  as  a  special 
amusement  they  constantly  discharged  their 
pistols  into  the  air,  with  the  object  appar»it- 
ly,  of  simply  making  a  noise.  One  of  the- 
men,  whose  name  was  Hays,  who  seems  to 
have  been  very  drank,  was  brandishing  his 
revolver  around  in  a  very  reckless  fashion, 
which  angered  John  J.  Amburgey,  who  struclw 
him  across  the  head  with  a  "(3olf  s  45,"  kno-k- 
ing  him  to  the  ground  senseless,  apparently- 
killing  him.    Hays  was  the  guest  of  the  ap- 
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pellant,  Tandy  Martin,  who,  with  the  asslst- 
snee  of  some  others,  carried  the  wounded 
min  to  his  (Martin's)  honae,  washed  bis 
woand,  and  resuscitated  him.  Appellant  then 
returned  to  his  store,  where  the  party,  of 
whom  the  deceased  was  one,  yet  remained. 
About  10  or  11  o'clock  that  night,  the  party 
broke  np  and  started  away.  The  appellant 
and  a  part  of  the  crowd,  among  whom  was 
tbe  deceased,  Amburgey,  started  up  the  road 
which  led  to  the  house  of  appellant,  some  50 
yards  from  the  store.  On  the  way  Ambnrgey 
and  appellant  engaged  in  a  qnarrel.  presum- 
ably about  the  assault  on  Hays;  each  using 
very  profane  language  toward  the  other. 
When  appellant  reached  his  house,  which  was 
on  the  roadside,  he  immediately  went  in, 
secared  a  Winchester  rifle,  and  returned  to  a 
position  between  his  house  and  the  front  gate 
of  ills  yard.  In  the  meantime,  Amburgey  ap- 
proached appellantTs  front  fence  from  the  mid- 
die  of  the  road,  where  he  bad  been  standing, 
whereupon  appellant  leveled  his  rifle  and  shot 
him  dead.  On  the  way  from  the  store  to  the 
bouse,  tbe  party,  who  were  all  walking,  con- 
tinued to  fire  their  pistols  into  the  air,  and 
generally  to  "make  night  hideous"  with  their 
drunken  revelry.  As  this  case,  from  the  view 
we  have  taken  of  the  question  of  law  to  be 
hereafter  discussed,  must  be  reversed,  we  re- 
frain from  unnecessarily  detailing  the  facts ; 
it  l>elng,  in  our  opinion,  sufficient  to  say  that 
it  was  the  theory  of  the  commonwealth  that 
the  shooting  was  done  vrithout  cause  or  prov- 
ocation, and  the  theory  of  the  defense  that 
the  crowd,  of  which  the  deceased  was  a  party, 
constitnted  a  mob,  armed  and  drunk,  who 
were  proceeding  to  attack  the  appellant's 
bouse  and  do  violence  to  himself  or  his 
family,  or  both,  and  that  he  fired  tbe  fatal 
sbot  in  defense  of  his  hearthstone. 

When   the  case  was   called  for  trial  the 
commonwealth  announced  ready,  and  the  ap- 
pellant (tbe  defendant)  moved  for  a  continu- 
ance on  tbe  ground  of  the  absence  of  impor- 
tant witnesses,  and  in  support  thereof  filed  his 
affidavit,  the  substantial  part  of  which  is  as 
follows:     "John    Amburgey,    Wesley    Breed- 
ins,  Hansford  Austin,   Maryland  Amburgey, 
Dock  Madden,  Enoch  Combs,  and  John  Riley 
Combs  began  an  assault  on  the  defendant, 
bis  family,  and  his  home  by  discharging  fire- 
arms around  and  Into  his  residence,  and  to 
protect  himself,  his  family,  and  his  home  he 
sbot  and  killed  John  Amburgey.    That  Enoch 
Combs    and  Jolm  Riley  Combs,  who  are  neph- 
e-vrs  of  John  Amburgey,  and  important  wit- 
n^ses  for  the  commonwealth  against  the  de- 
fendant, reside  in  the  state  of  Missouri,  but 
-were   present  at  the  time  of  the  homicide  In 
Knott  county,  Ky.,  on  a  visit    That  by  L.  W. 
Fields,  O.  J.  Madden,  O.  W.  Lawson,   Allen 
Jotmson,  Ira  Lawson,  Pearl  Madden,  W.  I. 
3Xoore,  B.  C.  Ford,  Samuel  Wood,  J.  W.  How- 
ard, and  J.  L.  Gordon,  all  of  whom  resided 
in    the  neighborhood  of  the  witnesses,  John 
Riley  and  Enoch  Combs,  he  can  prove  that  the 
reputation  of  these  witnesses  f nr  truth  and  ve- 


racity is  bad.  That  the  proposed  witnesses  for 
tbe  appellant  all  reside  in  Missouri,  and  that 
tbe  apx)ellant,  in  order  to  take  their  deposi- 
tions, filed  interrogatories  and  gave  notice  as 
by  law  required,  and  gave  to  the  clerk  of  the 
court  the  names  of  W.  J.  Lawrence,  T.  J.  Slot- 
tie,  and  Wlllson  Fields,  all  qualifled  to  take 
depositions,  and  all  living  near  tbe  witnesses 
whose  depositions  appellant  desired  to  take; 
but  tbe  clerk,  at  the  instance  and  suggestion 
of  R.  H.  Amburgey,  a  brother  of  the  deceased, 
refused  to  Issue  commission  to  either  of  the 
parties  named  living  near  the  homes  of  the 
witnesses,  but  did  issue  It  to  the  clerk  of  the 
Taney  county  court,  who  resided  18  miles 
firom  the  witnesses  whose  depositions  were  to 
be  taken.  That  by  reason  of  the  long  dis- 
tance between  tbe  officer  and  the  witnesses, 
he  was  unable  to  procure  their  attendance 
before  him  for  the  purpose  of  taking  their 
depositions.  That  but  for  this  wrongful  act 
on  the  part  of  tbe  clerk  he  could  and  would 
have  procured  tbe  dcirasltlons  of  these  wit- 
nesses to  the  bad  character  of  the  Combses, 
and  that  the  evidence  of  those  witnesses, 
when  taken,  will  be  true,  as  appellant  be- 
lieves." Tbe  attorney  for  tbe  commonwealth 
objected  to  tbe  continuance  of  the  case,  and 
consented  that  the  affidavit  should  be  read  as 
tbe  deposition  of  the  witnesses,  under  section 
189  of  the  Criminal  Code  of  Practice ;  and  it 
was  so  read  upon  tbe  trial  of  tbe  case.  Upon 
the  argument,  tbe  commonwealth's  attorney 
stated  to  the  Jury  "that  the  statements  in  this 
affidavit  were  not  the  evidence  of  the  absent 
witnesses,  but  were  merely  what  the  defend- 
ant had  sworn  be  could  prove  by  them."  At 
the  conclusion  of  the  argument  on  both  sides, 
counsel  for  the  appellant  (defendant)  moved 
tbe  court  to  admonish  the  jury  not  to  con- 
sider tbe  statement  of  counsel,  and  to  say  to 
them  that  they  should  consider  the  facts  stat- 
ed in  the  affidavit  as  if  the  absent  witnesses 
had  given  their  depositions  in  the  case.  This 
motion  the  court  overruled,  to  which  the  de- 
fendant excepted,  and  thus  arises  the  real 
question  to  be  considered  on  this  appeal. 

So  much  of  section  189  of  the  Criminal 
Code  of  Practice  as  is  pertinent  to  the  ques- 
tion In  hand  Is  as  follows:  "That  when- 
ever, in  any  criminal  or  penal  action  pending 
in  any  of  tbe  courts  of  this  commonwealth, 
an  application  shall  be  made  by  tbe  defend- 
ant for  a  continuance,  based  upon  affidavits 
stating  the  absence  of  one  or  more  material 
witnesses,  and  the  facts  which  such  absent 
witness  or  witnesses  would.  If  present, 
prove,  the  attorney  for  tbe  commonwealth 
shall  not  be  compelled,  in  order  to  prevent  a 
continuance,  to  admit  the  truth  of  the  matter 
which  it  Is  alleged  in  the  affidavit  sucb  ab- 
sent witness  or  witnesses  would  prove,  biit 
only  that  sucb  absent  witness  or  witnesses, 
would,  if  present,  testify  as  alleged  in  the  af- 
fidavit. In  which  event,  the  defendant  may, 
on  the  trial,  read  sucb  affidavit  as  the  dep- 
osition of  sucb  absent  witness  or  witnesses, 
subject  however,  to  exception  for  Irrelevancy 
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or  Incompetency;  and  the  attorney  for  the 
commonwealth  shall  be  permitted  to  contro- 
vert the  statement  of  such  affidavit  so  read 
by  other  evidence,  and  to  Impeach  such  ab- 
sent witness  or  witnesses  to  the  same  extent 
as  If  he  were  personally  present.  •  •  •" 
The  object  of  this  section  Is  to  afford  the  de- 
fendant a  reasonable  opportunity  to  produce 
snch  evidence  as  he  has  In  his  own  behalf 
In  a  trial  involving  his  life  or  his  liberty. 
It  Is  a  statute  pregnant  with  the  spirit  of  fair 
play  and  even-handed  Justice.  If  the  defend- 
ant's witnesses  are  absent  without  his  pro- 
curement or  negligence,  he  Is  permitted  to 
file  his  affidavit  showing  the  materiality  of 
their  evidence  and  his  own  diligence  in  seek- 
ing to  produce  them,  and  have  this  affidavit 
read  as  their  deposition,  unless  the  common- 
wealth's attorney  chooses  to  have  the  case 
continued  for  the  purpose  of  producing  the 
witnesses  themselves.  When  the  attorney 
for  the  commonwealth  thus  permits  the  af- 
fidavit to  be  read  as  a  deposition,  it  at- once 
ceases  to  be  an  ex  parte  statement,  and  be- 
comes by  the  very  terms  of  the  statute  the 
deposition  of  the  absent  witnesses.  To  con- 
vince the  Jury  that  the  statements  In  the  af- 
fidavit are  not  the  statements  of  the  absent 
witnesses  is  to  make  the  statute  vain  and 
illusory.  Of  what  value  is  it  to  the  defend- 
ant to  say  to  him.  on  the  one  hand,  "You 
may  file  your  affidavit  as  the  evidence  you 
could  produce  by  your  absent  witnesses,"  and, 
on  the  other,  to  say  to  the  Jury,  "This  is  not 
the  evidence  of  the  absent  witnesses,  but 
merely  the  affidavit  of  the  defendant,  who 
Is  swearing  in  his  own  interest"  It  requires 
no  argument  to  show  that  such  procedure 
makes  the  statute  "keep  the  word  of  promise 
to  our  ear,  and  break  it  to  our  hope."  When 
the  court  refused  to  sustain  the  motion  of 
appellant  that  he  should  instruct  the  jury 
that  the  aflldavit  as  to  what  the  absent  wit- 
nesses would  prove,  if  present,  was  to  be  con- 
sidered as  the  deposition  of  the  witnesses, 
he  practically  placed  the  seal  of  his  approv- 
al upon  the  commonwealth  attorney's  con- 
stmctlon  of  the  effect  of  the  affidavit,  which 
entirely  nullified  the  statute,  thus  depriving 
the  appellant  of  a  valuable  defense.  In  the 
case  of  Barrel  v.  Commonwealth,  88  S.  W. 
1060,  28  Ky.  Law  Rep.  27,  a  question  similar 
to  that  under  discussion  arose,  and  we,  speak- 
ing through  Judge  O'Rear,  said:  "•  •  • 
When  the  case  was  called  again  for  trial, 
appellant  asked  for  a  continuance  on  account 
of  the  absence  of  his  witnesses.  His  af- 
fidavit gave  their  names  and  stated  that  they 
all  resided  in  Daviess  county,  Ky.,  about  18 
mfles  from  the  courthouse.  The  attorn^ 
for  the  commonwealth  consented  that  the  af- 
fidavit might  be  read  as  the  deposition  of  the 
absent  witnesses,  whereupon  the  trial  was 
ordered  to  proceed ;  the  defendant  still  protest- 
ing. One  of  his  absent  witnesses,  the  affi- 
davit stated,  would  testify  that  shortly  be- 
fore the  date  of  the  alleged  rape  he  had  sex- 
ually known  the  prosecutrix  with  her  con- 


sent, and  that  she  was  a  woman  whose  repu- 
tation for  chastity  was  then  bad.  After  tills 
affidavit  had  been  read  to  the  Jury  as  the  dep- 
osition of  the  absent  witness,  the  common- 
wealth was  allowed  to  prove,  over  appellant's 
objections,  that  the  absent  witness  was  dead 
and  had  been  for  more  than  a  year.  The 
Conatltntlon,  confirming  the  very  spirit  of  onr 
regard  for  human  liberty,  guaranties  to 
every  one  accused  of  crime  that  he  shall  have 
compulsory  process  to  procure  the  attendance 
of  his  witness ;  that  this  accusation  shall  not 
be  tried  upon  one-sided  evidence,  without  his 
having  an  equal  chance  to  produce  the  other. 
To  facilitate  trials,  while  preserving  this 
ancient  and  valuable  guaranty  of  process  to 
the  accused,  it  is  provided  that  the  conrt 
may,  In  its  discretion,  after  the  first  term, 
allow  the  defendant's  affidavit  to  be  used  as 
the  d^KMdtion  of  his  abs^it  witnesses,  where 
otherwise  the  presence  of  the  witness  could 
not  be  promptly  had.  When  the  affidavit 
is  so  admitted,  its  authenticity  is  beyond 
question  In  .that  trial.  It  must  be  accepted 
as  if  it  were  the  duly  signed  and  certified  dep- 
osition of  the  Identical  witness  named.  Jt 
was  error  to  have  admitted  evidence  tend- 
ing to  show  that  the  affidavit  was  false  in 
Its  statement  that  the  witness  was  then  liv- 
ing within  the  Jurisdiction  of  the  court  and 
would  testify  as  stated." 

The  appellant,  in  addition  to  the  claim  of 
error  we  have  sustained,  urges  many  others, 
some  of  which  need  not  be  noticed,  because 
they  relate  alone  to  the  particular  trial  had 
and  will  not  likely  occur  again.  Others,  as  to 
the  admission  of  incompetent  and  the  refusal 
to  admit  competent  testimony,  are  not  well 
taken.  The  instructions  of  the  court  fully 
and  lucidly  state  the  whole  law  of  the  case, 
and  were  therefore  as  favorable  to  appellant 
as  he  was  entitled. 

Alone  for  the  reason  given,  the  Jadgment 
is  reversed,  for  proceedings  consistent  with 
this  opinion. 


QREENB  V.  MIDDLESBOROnOH  TOWN  & 

LAjNDS  CX). 
(Court  of  Appeals  of  Kentucky.    Oct  81,  1905.) 

1.  COKPORATIOHS— CONTBACTS— GuAaAKTT. 

A  provision  of  articles  of  incorporation  an- 
thorlzing  the  corporation  to  make  contracts, 
acquire,  and  transfer  property,  "possessing  the 
same  powers  In  such  respects  as  private  in- 
dividuals now  enjoy,"  is  limited  by  another  pro- 
vision of  the  articles,  defining  the  bnBlness  of 
the  corporation  as  the  j^urchase  and  sale  of 
lands,  location  of  town  sites,  the  platting  and 
oonstmction  of  streets  and  alleys,  and  the  con- 
struction and  maintenance  of  waterworks,  light- 
ing plants,  and  street  railways,  and  does  not 
authorize  the  corporation  to  enter  into  a  con- 
tract guarantying  the  stock  of  another  cor- 
poration. ' 

[Bd.  Note. — For  cases  in  point,  see  vol.    12. 
Cent  Dig.  Corporations,  |  18lS.] 

2.  Saug. 

Articles  of  a  corporation  organized  to  bur 
and  sell  lands,  purchase,  locate,  and  plat  to-n-n 
■itea,  construe^  sheets,  bridges,  etc.,  and  build 
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and  nmintain  waterworks,  liKht  planti,  and 
Rtreet  railways,  which  authorue  the  cotpora- 
tion  to  take  and  hold  stock  in  any  cwporation 
which  will  promote  its  own  interests  or  those 
of  a  city  in  whidi  it  ia  interested,  and  to  asust 
anv  person  or  cori>oration  proposing  to  locate 
and  conduct  bosiness  in  snch  city  by  donating 
lands  to  snch  person  or  corporation,  do  not 
authorise  the  corporation  to  guaranty  the  stock 
of  a  corporation  conducive  to  the  Interests  of, 
w  engaged  in  bnsinees  in,  the  city  in  question. 

[Ed.   Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {  1815.] 
3.  Sakk— Ultba  Yius  Contbacts— Rscbipt 

OP  Consideration— EvFEor. 
While  a  corporation  whidi,  acting  in  ex- 
cess of  its  powers,  guaranties  for  a  valuable 
consideration  the  sto^  of  another  corporation, 
must  snrrender  the  consideration  which  it  has 
nnlawfully  obtained,  yet  the  fact  that  it  has 
received  snch  consideration  does  not  affect  the 
illeeal  character  o£  the  guaranty,  nor  the  ayail- 
ability  ot  the  defense  of  ultra  vires. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1% 
Cent.  Dig.  Corporktions,  H  156&-1558.1 

Appeal  from  Cimilt  Court,  Bell  Ooonty. 

"To  be  officially  reported." 

Action  by  lillian  B.  Greene  against  the 
Middlesborough  Town  &  Iiands  Company. 
From  a  Judgment  for  defendant,  plaintiiT 
appeals.    Affirmed. 

See  61  S.  W.  288. 

Wm.  Low  and  Isaac  T.  Woodson,  for  ap- 
pellant J.  K.  Sampson,  W.  E.  Cabell,  and 
Sampson  &  Chapman,  for  appellee. 

BARKER,  J.  ThlB  case  la  here  for  the 
second  time.  The  opinion  on  the  first  ap- 
peal Is  to  be  found  In  61  S.  W.  288,  22  Ky. 
Law  Bep.  1715,  from  which  we  borrow  the 
following  statement: 

"Appellant  instituted  this  action  to  re- 
cover of  appellee,  Middlesborongh  Town  & 
Lands  Company,  the  sum  of  $420,  alleged 
to  be  due  her  as  dividends  on  certain  shares 
of  stock  issued  by  the  Investment  Company 
of  Middlesborough,  which  dividends  were 
guarantied  for  10  years  at  7  per  cent  by 
the  Middlesborough  Town  Company.  It  Is 
alleged  that  In  consideration  of  200  shares 
of  stock  In  tbe  Investment  Company,  the 
Town  Company,  a  corporation  duly  organ- 
ized and  created,  with  pow^  to  sue  and  be 
sued,  to  contract  and  be  contracted  with, 
by  a  writing  on  the  back  of  the  stock  Is- 
sued by  the  Investment  Company — tbe 
Middlesborough  Town  Company — guarantied 
tbe  payment  of  dividends  for  a  fixed  period. 
The  written  guaranty  la  as  follows:  'For 
value  received,  tbe  Middlesborough  Town 
Company  guaranties  to  the  bolder  hereof 
payment  of  a  dividend  at  the  rate  of  7  per 
cent,  per  annum,  payable  semiannually  on' 
the  1st  day  of  January  and  July,  at  the  Coal 
Sc  Iron  Bank  of  Middlesborough,  Kentucky, 
for  a  period  of  ten  years  from  tbe  1st  day 
of  July,  18»1.'» 

Upon  tbe  first  trial  in  tbe  circuit  conn  a 
general  demurrer  to  the  petition  was  sus- 
tained, and,  tbe  appellant  declining  to  plead 
further,  ber  petition  was  dismissed.    Upon 


tbe  appeal  from  that  Judgment  to  flits  conit 
It  was  reversed.  In  an  opinion  holding  that 
the  petition  stated  a  cause  of  action ;  and  in 
replying  to  the  contention  of  the  corpora- 
tion that  tbe  pleading  contained  no  allega- 
tion sufficient  to  warrant  tbe  Inference  that 
the  Middlesborough  Town  Company  was  au- 
thorized by  Its  charter  to  make  the  guaranty 
sued  on  It  was  held  that  the  plea  of  ultra 
vires  was  a  defense,  and  must  be  presented 
by  proper  pleading.  Upon  the  return  of 
the  case,  ultra  vires  was  pleaded  as  to  tbe 
guaranty  In  question,  and  npon  a  trial  of 
the  Issue  so  made  tbe  articles  of  Incorpora- 
tion and  amendments  were  read  In  evidence, 
and  a  judgment  was  rendered  by  the  trial 
court  that  the  Middlesborough  Town  Com- 
pany was  without  authority  to  make  the 
guaranty  sued  on,  and  again  dismissing  the 
petition,  from  which  Judgment  the  appel- 
lant has  again  appealed. 

In  order  to  simplify  matters,  we  say  now 
that  we  concur  with  the  circuit  Judge  in  his 
conclusion  that  tbe  Middlesborough  Town 
tc  Lands  Company  and  the  Middlesborough 
Town  Lands  Company  are  merely  reorgan- 
izations of  tbe  Middlesborough  Town  Com- 
pany, and  they  are  each  responsible  for  any 
debt  owed  by  the  Middlesborough  Town 
Company.  This  reduces  the  Issue  Involved 
here  to  the  question,  was  tbe  Middles- 
borough Town  Company  authorized  by  Its 
charter,  and  its  amendments  to  guaranty  the 
stock  of  the  Investment  Company  of  Mid- 
dlesborough? 

The  Middlesborough  Town  Company  was 
organized  under  chapter  56  of  tbe  General 
Statutes,  and  so  much  of  the  articles  of 
Incorporation  as  Is  pertinent  hereto  Is  as 
follows:  "To  have  perpetual  succession,  to 
sue  and  be  sued  by  the  corporate  name,  to 
have  a  common  seal  and  alter  the  same  at 
pleasure,  to  render  tbe  shares  of  Interest  of 
stockholders  transferable  and  to  prescribe 
tbe  mode  of  making  such  transfers,  to  ex- 
empt tbe  private  property  of  members  from 
liability  for  corporate  debts,  to  make  con- 
tracts, acquire  and  transfer  property,  pos- 
sessing the  same  powers  In  such  respects 
as  private  individuals  now  enjoy,  to  estab- 
lish by-laws  and  make  all  rules  and  regula- 
tions deemed  expedient  for  tbe  management 
of  our  affairs  not  Inconsistent  with  tbe  Con- 
stitution or  laws  of  this  state  or  the  United 
States.  It  Is  further  especially  agreed  as 
follows:  (1)  The  name  of  the  corporation 
hereby  formed  Is  Middlesborough  Town  Com- 
pany, and  Its  principal  place  of  business 
shall  be  In  Louisville,  Kentucky.  (2)  Tbe 
business  of  said  corporation  shall  be  to  buy 
and  sell  and  deal  In  lands  of  all  kinds,  to 
purchase,  survey,  plat,  and  locate  town  sites 
within  or  without  the  state  of  Kentucky,  and 
to  lay  off  the  same  In  lots,  parks,  streets, 
alleys,  or  public  ways,  to  construct  streets, 
alleys,  bridges,  parks,  culverts,  or  sewers, 
and  maintain  the  same,  to  advertlae^  buy. 
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■ell  or  deal  In  town  lots,  to  constrnct  and 
maintain  waterworks,  gasworks,  electric 
light  plant  and  apparatus,  and  street  rail- 
ways." By  an  amendment  made  in  1890 
this  power  was  added:  "(8)  Tliat  this  cor- 
poration is  empowered  to  take  and  hold 
stock  in  any  corporation  which  in  its  judg- 
ment will  promote  the  interests  of  this  cor^ 
poradon  or  of  the  town  of  MIddlesborough." 
And  by  an  amendment  of  1891  the  follow- 
ing power  was  added:  "(6)  This  company 
shall  have  power  to  take  and  bold  stock 
in  any  corporation  which,  in  the  judgment 
of  the  board  of  directors,  will  promote  the 
interest  of  this  company  or  of  the  city  of 
MIddlesborough.  It  may  promote  and  as- 
sist any  person  or  corporation  proposing  to 
locate  and  conduct  business  In  the  city  of 
Middlesborongb,  by  donating  lands  to  such 
person  or  corporation." 

The  foregoing  provisions  constitute  the  au- 
thority of  the  corporation  to  do  business,  and 
it  is  clear  that  there  is  nothing  expressed  or 
implied  of  authority  to  guaranty  the  stock 
of  another  corporation.  Counsel  for  appel- 
lant lay  great  stress  upon  the  language  in  the 
original  articles  of  incorporation,  that  the 
corporation  "shall  have  power  to  make  con- 
tracts, acquire  and  transfer  property,  possess- 
ing the  same  powers  in  such  respects  as  pri- 
vate individuals  now  enjoy" ;  and  it  is  insist- 
ed that,  as  individuals  possess  the  power  to 
make  contracts  of  guaranty,  this  language 
authorizes  the  corporation  to  do  the  same. 
The  error  of  this  reasoning  lies  in  that  it 
overlooks  the  fact  that  the  articles  of  incor^ 
poration  must  be  construed  as  a  whole,  and 
the  expression  "to  make  contracts"  is  to  be 
considered  with  and  is  limited  by  that  part  of 
the  articles  which  defines  the  business  the  cor- 
poration may  do.  In  other  words,  the  power 
to  make  contracts  is  conferred  with  reference 
to  the  business  authorized  to  be  done.  It  is 
clear  that  the  stockholders  of  the  corporation 
did  not  believe  It  had  the  power  to  make  any 
contract  which  an  individual  could  make ;  for 
In  1890  we  find  them  amending  the  articles  by 
conferring  the  power  to  acquire  "and  to  hold 
stock  in  any  corporation  which  in  Its  judg- 
ment will  promote  the  Interests  of  this  cor- 
poration or  of  the  town  of  MIddlesborough." 
And  again,  in  1891,  by  another  amendment 
cimferrlng  the  power  to  "promote  and  assist 
any  person  or  corporation  proposing  to  locate 
and  conduct  business  in  the  city  of  MIddles- 
borough by  donating  lands  to  such  persons  or 
corporations."  Nowhere  is  there  conferred 
the  power  to  guaranty  stock  of  another  cor- 
poration, either  expressed  or  implied.  The 
powers  added  by  the  two  amendments  clearly 
did  not  confer  that  of  gniaranty.  Indeed, 
the  conferring  of  these  express  powers  by 
the  amendments  shows  that  the  stockholders 
did  not  believe  the  corporation  had  all  the 
powers  of  contract  possessed  by  individuals. 
If  so,  why  give  any  specific  powers?  An  In- 
dividual may  do  anything  be  pleases  with  his 
own— make  any  sort  of  legal  contract    Now, 


if  the  corporation  possessed  all  the  powers 
of  contract  possessed  by  Individuals,  it  would 
have  been  entirely  useless  to  especially  au- 
thorize it  to  donate  land  or  buy  stock  in  an- 
other corporation.  An  incidental  or  implied 
power  is  one  which  is  necessary  to  the  en- 
joyment or  exercise  of  an  express  power ;  and 
it  is  too  plain  to  require  argument  that  the 
right  to  guaranty  all  of  the  stock  of  another 
corporation  is  not  implied  in  the  right  to  take 
and  hold  stock  in  it,  or  to  promote  Its  Inter- 
est by  donating  lands  to  it 

Nor  do  we  think  that  It  alters  matters  that, 
as  a  consideration  for  the  guaranty  of  the 
stock  of  the  Investment  Company  of  Middles- 
borough,  the  MIddlesborough  Town  Company 
received  $20,000  par  value  of  its  stock.  If 
the  act  to  be  done  was  ultra  vires,  the  con- 
sideration in  no  wise  changed  the  quality  of 
the  act  It  is  true  that,  if  the  guarantyhig 
company  received  a  valuable  consideration 
for  the  ultra  vires  act,  it  would  have  to  sur- 
render what  it  bad  thus  unlawfully  obtained ; 
but  this  record  shows  by  the  undenied  alle- 
gations of  appellant's  petition  that  the  In- 
vestment Company's  sto(^  was  never  of  any 
value,  and  the  evidence  shows  that  these 
worthless  shares  have  long  since  l>een  retnrn- 
ed  to  the  corporation  which  issued  them,  so 
that  as  a  matter  of  fact  the  MIddlesborough 
Town  Company  has  never  received,  and  Is 
not  now  retaining,  anything  of  value  be- 
longing to  the  Investment  Company  of  MId- 
dlesborough. 

In  Humboldt  Mln.  Co.  ▼.  American  Manu- 
facturing, Mining  &  Milling  Co.  et  aL,  82  Fed. 
356,  10  C.  O.  A.  416,  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  speak- 
ing through  Judge  Taft,  said :    "The  general 
rule  in  this  country  and  In  Bngland  is  that 
one  corporation  is  Impliedly  prohibited  from 
guarantying  the  contract  or  debt  of  another. 
[Authorities  omitted.]    The  objection  to  the 
gruaranty  is  that  it  risks  the  funds  of  the 
company  in  a  different  enterprise  and  busi- 
ness, under  the  control  of  another  and  differ- 
ent person  or  corporation,  contrary  to  what  Its 
stockholders,  its  creditors,  and  the  state  have 
the  right  from  Its  charter  to  expect    •    •     • 
It  Is  said,  however,  that  the  contract  has  been 
performed  on  behalf  of  the  plaintiff,   and 
therefore  that  the  defendant  is  estopped  to 
deny  its  power  to  make  it    We  do  not  think 
that  any  such  principle  has  application  here. 
Strictly    speaking,    a    corporation    Is    never 
estopped  to  deny  its  power  to  make  a  con- 
tract where  the  extent  of  Its  powers  and  of 
the   facts  relevant   thereto  were  or  should 
have  l>een  known  to  the  parties  seekinK   to 
enforce  the  contract  when   it  was  entered 
Into.    In  cases  where  property  has  been   re- 
ceived or  money  paid  to  the  corporation  seek- 
ing to  avoid  the  obligations  of  an  ultra  vires 
contract,  the  person  delivering  the  property 
or  paying  the  money  has  the  remedy  of    re- 
covering bade  that  which  was  given  to    tbe 
corporation  on  the  faith  of  the  ultra  T-tre^ 
contract    ThU^  howev^y^^^^^   «^a 
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wveral  times  by  the  Supreme  Court  of  tbe 
United  States,  la  not  a  recovery  on  the  con- 
tract, bat  la.  In  effect,  an  avoiding  of  tbe 
contract,  and  a  restoration  of  tbe  parties  to 
tbe  Btatna  qno  ante." 

In  tbe  case  of  LonlsTlUe  Railway  Co.  ▼. 
Loaisrille  Trust  Co..  174  U.  S.  667,  Id  Sup. 
Ct  823,  43  L.  Bd.  1081,  tbe  rule  is  thus  laid 
down:  "A  railroad  corporation,  unless  au- 
tborlzed  by  Its  act  of  incorporation  or  by 
other  statutes  to  do  so,  has  no  power  to  gnar^ 
anty  tbe  bonds  of  another  corporation ;  and 
sncb  a  guaranty,  or  any  ccmtract  to  give  one, 
If  not  authorized  by  statute.  Is  beyond  tbe 
•oi^>e  of  tbe  powers  of  the  corporation,  and 
strictly  ultra  vires,  unlawful,  and  void,  and 
Incapable  of  being  made  good  by  ratification 
<Hr  estcvpel." 

In  tbe  case  of  Kentuclcy  Citizens'  Building 
ft  Loan  Association  v.  Lawrence,  106  E^.  88, 
49  S.  W.  1059,  where  it  was  sought  by  tbe 
•todcbolders  of  tbe  Kentucky  Building  & 
Loan  Association  to  hold  the  Kentucky  Citl- 
sens'  Building  A  Loan  Association  reepcmslble 
as  practically  a  guarantor  for  their  claim 
agabost  tbe  flrst-named  corporation,  this 
court,  speaking  through  Judge  Hobson,  said: 
"However  this  may  be,  appellant,  without 
statutory  authority,  could  not  assume  tbe 
debts  or  obligations  of  another  corporation. 
Tbls  qaestion  was  fully  considered  by  this 
court  In  the  case  of  Rhorer,  Receiver,  v. 
Hiddlesborough  Town  A  Lands  Co..  44  8.  W. 
448,  19  Ky.  Law  Rep.  1788.  Under  the  prin- 
ciples settled  In  that  case  tbe  contract  al- 
lied by  appellees  was  not  binding  on  appel- 
lant b«yond  tbe  amount  of  the  assets  receiv- 
ed. If  appellant  bad  such  authority,  It  must 
be  pleaded,  and  the  petition  without  this 
avenn*-nt  was  fatally  defective." 

In  Bborer,  Rec'r.  ▼.  Hiddlesborough  Town 
A  Lands  Co.,  44  S.  W.  448,  19  Ky.  Law  Rep. 
1788,  on  tbe  subject  under  consideration  we 
laid  down  tbe  rule  as  follows :  "Usually  one 
cwpomtlon  cannot  acquire  or  guaranty  stock 
In  another  corporation,  because  tbe  state 
which  conferred  the  franchise,  as  well  as  tbe 
stocklMlders  who  Invested  their  capital  in 
the  enterprise  and  the  creditors  who  ad- 
vanced their  money  on  tbe  faith  of  it,  have 
tbe  right  to  rely  on  tbe  company's  not  en- 
gaging Its  funds  or  risking  its  property  in 
any  business  which  Is  not  expressly  or  im- 
pliedly permitted  by  its  charter." 

The  rule  is  that  corporations  must  have 
authority  to  guaranty  the  obligations  of  other 
corporations  or  persons.  This  grows  out  of 
tbe  goieral  principle  that  the  state  confers 
in  tbe  cbarter  all  the  authority  It  desires  the 
corporation  to  possess.  Tbe  cbarter  thus 
constitutes  a  guide  to  those  who  may  desire 
to  pnrcbase  the  stock  of  the  corporation ;  for 
by  examination  they  can  be  advised  as  to  its 
limitations  and  powers,  and  thus  obtain  a 
foundation  for  a  rational  Judgment  as  to  the 
hazard  involved  in  the  Investment  If,  as  in 
tbe  case  at  bar,  tbe  corporation  holds  out  to 
a  proposed  purchaser  of  stodc  the  contract 


of  another  corporation,  which  is  beyond  the 
power  of  that  other  corporation  to  make, 
this  fact  by  an  examination  of  tbe  charter 
of  that  corporation  can  readily  be  discovered, 
and  the  danger  growing  out  of  It  avoided. 
Presumably  stockholders  Intend  to  invest 
their  directors  only  with  the  powers  con- 
ferred In  the  charter,  and  they  are  chosen 
with  reference  to  their  fitness  to  discbarge 
tbe  business  for  which  the  corporation  was 
organized.  It  is  obvious  that,  if  a  directory 
may  hazard  tbe  whole  corporate  property 
by  guarantying  tlie  obligations  of  another 
corporation  without  authority  so  to  do,  no  one 
could  invest  money  in  corporate  stock  with- 
out hazarding  Its  loss  by  tbe  action  of  men 
whom  be  had  no  voice  in  choosing  and  no 
power  to  restrain. 
For  these  reasons  tbe  Judgment  is  affirmed. 


LABRT  V.  GILMOUR. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1905.) 

1.  MunicipalCobpobations—Stbeets— Title 
OF  MuNiciFAxrrT — Leases. 

Tlie  authorities  of  a  municipal  oori>oration 
hold  tbe  public  ways  of  the  city  in  trust  for 
the  public,  and  a  lease  by  the  city  to  an  in- 
dividnai  of  the  streets  or  public  ways  of  the 
city  confers  no  authority  upon  the  lessee  to 
appropriate  them  to  his  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
G«tt.    Dig.    Municipal    Corporations,    |$    1450, 

2.  Same  —  Obstbuction  of  Stbeet— Ikjunc- 
TiON — Reuxdt  of  Abuttino  Owneb. 

Where  a  structure  was  erected  in  a  street, 
the  owner  of  property  on  the  other  side  of  the 
street,  who  had  no  title  to  the  land  on  which  the 
building  stood,  could  not  maintain  an  injunction 
for  its  removal,  where  he  suffered  no  damages 
other  than  those  suffered  by  the  general  public. 
[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |{  144S, 
J.u0o.j 

Appeal  from  Circuit  Court,  Henderson 
County. 

"To  be  officially  reported." 

Suit  by  W.  P.  Gilmour  against  William 
E.  Labry.  From  a  decree  In  favor  of  com- 
plainant, defendant  appeals.    Reversed. 

T.  B.  ft  B.  C.  Ward,  for  appellant  Teaman 
A  Teaman,  for  appellee. 

HOBSON,  C.  J.  In  1778  there  was  granted 
by  Virginia  to  Richard  Henderson  &  Co.  a 
body  of  land  in  Henderson  County,  Ky.,  em- 
bracing what  Is  now  tbe  city  of  Henderson. 
In  1797  Henderson  ft  Co.  laid  out  tbe  town 
of  Henderson,  Including  Water  street  which 
runs  next  to  tbe  Ohio  river,  reserving  a  strip 
of  ground  tbe  whole  length  of  the  town,  ly- 
ing between  Water  street  and  the  river. 
The  streets  and  strip  of  ground  were  dedi- 
cated to  tbe  use  of  tbe  public.  Between 
First  and  Second  streets  tbe  city  paved  the 
strip  of  ground,  and  it  has  been  used  for 
wharf  purposes;  but  tbe  city  did  not  im- 
prove any  other  part  of  the  strip,  and  a 
large  part  of  it  was  taken  possession  of  by 
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perBonft  who  settled  upon  It  and  acquired 
title  to  the  parts  they  held  by  prescription. 
So  much  of  the  strip  as  lay  between  First 
and  Washington  streets  remained  In  the  pos- 
session of  the  city.  The  river  cut  Into  the 
bank  and  washed  It  away,  until  a  part  of 
Water  street,  as  laid  off  on  the  plat,  had 
fallen  In  and  there  was  an  abrupt  declivity 
about  15  feet  high  at  the  foot  of  First  street 
The  space  between  this  bank  and  the  river 
was  used  as  a  dumping  ground  for  some 
years,  and  was  covered  with  brush,  logs, 
weeds,  and  debris;  the  water  extending  out 
over  It  when  the  river  was  up.  The  city,  to 
protect  Its  streets  from  further  caving  In, 
put  down  some  piling.  The  water  In  the 
river  was  shallow  for  some  distance  from 
the  bank,  so  that  the  place  could  not  be  used 
for  boats.  There  was  considerable  odor  from 
the  place  being  used  as  a  dump,  and  the  pro- 
tection which  the  city  had  put  up  for  its 
streets  was  not  altogether  satisfactory.  So 
on  January  22,  1901,  the  city  made  a  lease  to 
W.  E.  Labry  for  a  piece  of  this  ground  lying 
at  the  Intersection  of  First  and  Water  streets 
30  feet  wide  and  150  feet  long,  running  west 
with  Water  street  The  lease  was  made  for 
ten  years,  and  It  contained  this  clause:  "It 
is  understood  and  agreed  that  In  making 
this  lease  the  city  of  Henderson  only  leases 
such  title  as  It  has,  and  does  not  in  any  wise 
agree  to  protect  said  lAbry  in  the  quiet  and 
peaceful  possession  of  said  premises  as 
against  any  person  or  persons  seeking  to  have 
him  vacate  said  premises ;  but  It  does  hereby 
agree  to  bind  jtself  and  Its  successors  that 
It  will,  In  so  far  as  the  city  of  Henderson  In 
Its  corporate  capacity  Is  concerned,  and  to 
the  extent  of  Its  title,  keep  the  said  Labry 
in  the  possession  of  said  premises  for  said 
period  of  10  years."  Labry  entered  under 
his  lease  and  spent  about  $1,500  in  filling  up 
the  hole  which  the  water  had  washed  in  the 
bank  of  the  river.  After  he  had  got  the 
place  filled  up  he  built  a  coal  office  on  It  just 
at  the  foot  of  First  street  at  an  expense  of 
about  $300,  and  west  of  his  office  be  built  a 
stable  at  an  expense  of  about  $500,  In  which 
he  keeps  eight  or  ten  horses,  with  hay  over- 
head. Appellee  owns  a  tobacco  factory  on 
the  opposite  side  of  Water  street  and  he  filed 
this  suit  charging  that  Labry's  buildings 
were  in  the  streets  of  the  city,  and  praying 
that  the  court  require  him  to  remove  them. 
The  circuit  court  entered  Judgment  as  prayed, 
and  Labry  appeals. 

The  authorities  of  a  municipal  corporation 
hold  the  public  ways  of  the  city  In  trust  for 
the  use  of  the  public,  and  cannot  sell  or 
lease  them  for  private  use.  A  lease  by  a 
city  to  an  individual  of 'the  streets  or  public 
ways  of  the  city  for  private  use  confers  no 
authority  upon  tiie  lessee  to  appropriate  them 
to  his  use.  Buckner  v.  Trustees  of  Augusta, 
1  A.  K.  Marsh.  9.  In  Dillon  on  Municipal 
C!orporatlons,  !  660,  It  Is  said:  "The  king 
cannot  license  the  erection  or  commission 
of  a  nuisance,  nor  In  this  country  can  a  mu- 


nicipal corporation  do  A>  by  virtue  of  any  im- 
plied or  general  powers.  A  building  or  other 
structure  of  a  like  nature,  erected  upon  the 
street  without  the  sanction  of  the  Legislature, 
Is  a  nuisance^  and  the  local  corporate  au- 
thorities of  a  place  cannot  give  a  valid  per- 
mission thus  to  occupy  streets  without  ex- 
press power  to  this  end  conferred  upon  them 
by  charter  or  statute.  The*  usual  power  to 
regulate  and  control  streets  has  even  been 
held  not  to  authorize  the  municipal  author- 
itles  to  allow  them  to  be  encroached  upon  by 
the  adjoining  owner  by  erections  made  for 
his  exclusive  use  and  advantage,  such  as 
porches  extending  Into  the  streets,  or  flights 
of  stairs  leading  from  the  ground  to  the  up- 
per stories  of  buildings  standing  on  the  line 
of  the  streets.  The  person  erecting  or  main- 
taining a  nuisance  upon  the  public  street  al- 
ley, or  place  is  liable  to  the  adjoining  owner  or 
other  persons  who  suffer  special  damage 
therefrom." 

Although  the  defendant's  structures  may  be 
a  public  nuisance,  no  one  can  maintain  an 
action  for  their  removal  but  the  public,  or 
some  one  who  suffers  special  damage  there- 
from. It  has  been  held  that  where  a  prop- 
erty owner  owns  to  the  center  of  the  street, 
he  may  maintain  an  action  to  have  struc- 
tures removed  which  are  within  the  line  to 
which  his  title  extends.  But  the  structures 
in  question  are  not  within  any  part  of  Water 
street  to  which  appellee  has  title  under 
this  rule,  if  It  be  conceded  that  his  title  runs 
to  the  center  of  the  street  which  Is  not 
shown.  The  structures  are  on  the  other 
side  of  Water  street  They  do  not  Interfere 
In  any  way  with  the  use  of  the  street  by  ap- 
pellee. The  street  remains  as  It  was  before 
the  buildings  were  put  up.  The  buildings 
are  on  ground  where  there  was  an  abrupt 
bank  of  earth  IS  feet  high  before  Labry  filled 
it  up.  Appellee  has  sustained  no  special 
damage  from  the  erection  of  the  buildings. 
It  Is  true  they  obstruct  his  view  of  the  Ohio 
river  to  some  extent  but  It  Is  not  shown  that 
they  do  him  any  real  Injury.  It  is  charged 
that  they  Increase  the  danger  to  the  property 
by  fire,  but  It  seems  that  they  did  not  affect 
the  insurance  in  any  way,  and  as  to  the  dan- 
ger from  Are  It  Is,  under  the  evidence,  too 
slight  to  be  ground  for  an  injunction.  The 
remedy  by  injunction  Is  a  harsh  remedy.  The 
chancellor  will  not  exert  bis  extraordinary 
power  of  Injunction  to  Inflict  a  serious  loss 
on  the  defendant  where  the  plaintiff  shows 
no  substantial  Injury.  He  has  a  discretion, 
and  In  the  case  of  a  public  nuisance  he  will, 
where  no  substantial  Injury  is  shown,  leave 
the  party  to  his  legal  remedy.  In  High  on 
Injunctions,  i  762,  the  rule  Is  thus  stated: 
"No  principle  of  the  law  of  Injunctions  Is 
more  clearly  established  than  that  private 
persons,  seeking  the  aid  of  equity  to  restrain 
a  public  nuisance,  must  show  some  special 
injury  peculiar  to  themselves,  aside  from  and 
independent  of  the  general  Injury  to  the  pub- 
lic.   And  In  the  absence  of  such  special  and 
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peculiar  injnry  sustained  as  a  private  dtl- 
ten,  be  will  be  denied  an  Injunction,  leav- 
in;  the  public  Injury   to   be   redressed   up- 
on Information  or  other  suitable  proceeding 
bj  the  Attorney  General  in  behalf  of  the 
public.    Even  In  cases  of  unquestioned  nui- 
sance, If  the  party  complaining  shows  no 
special  injury  to  himself  dlffer^t  from  the 
common  Injury  to  the  public,  be  Is  not  en- 
titled to  an  injunction.    In  accordance  with 
tbese  principles,  who-e  It  Is  made  to  appear, 
after    Injunction    granted,    that    the    Injury 
suffered  by  complainant  is  sustained  by  blm 
In  common    with   every   taxpayer,   and   the 
damage  Is  therefore  not  special  or  peculiar, 
tlie  injunction  will  be  dissolved.    And  where 
the  Injury  is  doubtful  and  the  evidence  con- 
flicting the  relief  will  generally  be  withheld." 
Again,  In  section  763,  It  Is  said:     "As  lllua- 
tratlng   tbe   general   doctrine  above   stated, 
denying  relief  by  injunction  against  special 
nnisanoes  in  behalf  of  private  citizens  who 
snffer  no  special  or  peculiar  Injury  different 
from  that  which  Is  Inflicted  upon  the  public 
by  tbe  grievance  in  question,  it  is  held  that 
a  private  citizen  cannot  enjoin  the  closing 
op  of  public  streets,  when  he  shows  no  pe- 
cnllar  injury  personal  to  himself  as  the  re- 
sult of  the  act  proposed.    So  a  private  citi- 
zen, owning  a  wharf  adjacent  to  navigable 
waters,     cannot    restrain    defendants    from 
committing  a  purpresture,  such  as  filling  up  a 
dock  adjoining  plaintiff's  wharf,  when  he  has 
no  private  right  or  easement  in  the  dock 
itself ;  tbe  fee  being  in  tbe  state." 

Judgment  reversed,  and  cause  remanded 
tot  a  Judgment  as  bereln  indicated. 


DER8CH  et  aL  v.  WALKEB. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1905.) 

1.  BaNKBUTTOT  —  DiSOHABOK  —  EnXCT    ON 

Sdretiks. 
Cnder  Bankr.  Act  July  1, 1898,  c.  541,  §  10, 
30  Stat.  550  [U.  S.  Comp.  St  1901,  p.  3428), 
providing  that  the  liability  of  a  co-debtor  with  or 
a  guarantor  or  surety  for  a  bankrupt  shall  not 
be  altered  by  discharge  of  the  bankrupt,  the 
bankruptcy  of  a  lessee  during  the  year  for 
which  property  wag  leased  to  him  does  not 
rplpase  from  liability  for  the  rent  for  the  re- 
mainder of  tbe  year  persons  who,  in  considera- 
tion of  the  lease  to  him,  contracted  to  pay  the 
rent  for  sudi  year. 

2.  JCTDOMENTS  — Clkbioai.   Misfbision— Cob- 

RKCTION. 

Where,  after  entry  of  Judgment  for  the 
amount  admitted  by  tbe  answer  to  be  due, 
plaintiff,  after  trial  resulting  in  his  favor,  has 
another  judgment  for  the  entire  claim,  ttiere  is 
■imply  a  clerical  misprision,  which  may  be  cor- 
rected on  motion. 

[Ed.  Note. — For  cases  In  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  {  598.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  H.  T.  Walker  against  Henry 


Dersch   and    others.    Judgment    fbr   plain- 
tiff.   Defendants  appeal.    Affirmed. 

J.  M.  Dial,  J.  N.  Hutclilns,  and  Boboi;  O. 
Simmons,  for  appellants.  H.  0.  Theissen 
and  Byrne  &  Read,  for  appellee. 

HOBSON,  C.  J.  Adolph  Rivard  leased  of 
H.  T.  Walker  a  bouse  in  Covington,  and  to 
secure  tbe  payment  of  the  rent  Katberine 
Bauerlln,  Louis  Fritz,  and  Henry  Dersch 
signed  and  delivered  to  Walker  a  writing 
by  which  tbey  agreed  to  pay  tbe  rent  The 
lease,  so  far  as  material,  is  as  follows: 
"Tbis  agreement  of  lease,  entered  into  this 
9th  day  of  January,  1902,  between  H.  Y. 
Walker,  as  lessor,  and  Adolph  Rivard,  as 
lessee,  witnesseth:  That  the  said  Walker, 
in  consideration  of  the  rents  and  covenants 
to  be  paid  and  to  be  performed  on  the  part 
of  said  Rivard,  and  In  further  consideration 
of  the  execution  of  tbe  bond  hereto  attached, 
securing  the  payment  of  said  rent  and  the 
performance  of  said  covenants,  has  leased 
to  the  said  Adolpb  Rivard  for  the  term  of 
one  year,  to  begin  January  1,  1902,  with  the 
privilege  to  said  Rivard  of  two  additional 
years,  tbe  three-story  building  or  tenement 
known  as  No.  824  Madison  avenue.  In  the 
city  of  Covington,  Kentucky.  The  lessor 
agrees  to  pay  as  rent  for  the  whole  term 
of  said  lease  at  the  rate  of  sixty  and  o*/ioo 
($60.00)  dollars  per  month,  payable  with- 
out demand  therefor  at  tbe  Farmers'  &  Trad- 
ers' Bank  of  (Covington,  Kentucky,  on  the 
last  day  of  each  and  every  month."  The 
obligation  signed  by  Bauerlln,  Fritz,  and 
Dersch  Is  as  follows:  "In  consideration  of 
the  execution  of  the  hereto  attached  lease 
from  H.  T.  Walker  to  Adolph  Rivard  of  the 
premises  No.  824  Madison  avenue,  Covington, 
Kentucky,  for  the  term  of  one  year  with  tbe 
privilege  of  two  additional  years,  we,  the 
undersigned,  Louis  Fritz,  Henry  Dersch,  and 
Katberine  Bauerlln,  hereby  promise  and 
agree  to  pay  the  rent  reserved  In  said  lease 
as  therein  specified,  and  we  agree  to  pay  the 
same,  not  only  for  the  first  year  of  said 
tenancy,  but  also  for  the  entire  additional 
term  of  two  years,  should  the  said  Rivard 
elect  to  extend  tbe  lease  for  said  additional 
term.  It  is  further  expressly  understood 
and  agreed  that  the  said  Walker  shall  not 
be  required  to  institute  any  legal  proceedings 
against  the  said  Rivard  for  any  rent;  It 
being  understood  that  we  are  liable  directly 
for  the  payment  of  said  rent"  Rivard  took 
possession  of  the  premises  and  held  them 
until  June  13,  1902,  when  he  filed  his  volun- 
tary petition  in  bankruptcy  In  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky,  and  be  was  subse- 
quently discharged  In  bankruptcy.  The 
year's  rent  amounted  to  $720.  Walker  was 
paid  only  $412.  On  February  8,  1903,  he 
brought  this  suit  against  Dersch,  Fritz,  and 
Bauerlln  to  recover  tbe  balance  of  the  rent. 
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$S08,  wltb  Interest  They  defended  on  tbe 
ground  tbat  by  the  bankruptcy  of  Rlvard 
tbe  tenancy  was  terminated,  and  that  after 
the  tenancy  was  terminated  they  were  no 
longer  liable  on  their  obligation  for  the  pay- 
ment of  the  rent 

Riyard  did  not  exercise  his  option  to  keep 
the  property  for  two  additional  years,  and 
therefore  the  only  question  Is  as  to  the 
liability  of  tbe  defendants  for  the  lease  for 
the  first  year.  The  written  contract  of  lease 
Is  absolute  as  to  the  first  year,  and  the  ob- 
ligation which  the  defendants  signed  binds 
them  absolutely  for  the  payment  of  the  rent 
for  this  period.  The  bankruptcy  of  Rlvard 
released  him  from  personal  obligation  for 
the  rent,  but  it  did  not  release  the  defend- 
ants. They  were  bound  for  the  rent  for  one 
Tear  if  Rlvard  bad  never  entered  the  premi- 
ses at  all,  for  Rlvard  could  not  release  them 
from  their  contract  by  bis  voluntary  act 
-against  Walker's  consent  They  had  made 
a  contract  with  Walker,  and  Walker  had  a 
right  to  stand  upon  it  If  Rlvard  had  died, 
they  would  have  been  none  the  less  responsi- 
ble for  the  rent  for  one  year.  No  greater 
'effect  can  be  given  his  bankruptcy  proceed- 
ings. Section  16  of  the  bankrupt  act  (Act 
July  1,  1898,  a  541,  30  Stat  550  [U.  S.  Comp. 
St  1901,  p.  8428])  provides:  "The  liability 
-of  a  person  who  is  a  co-debtor  with,  or  a 
guarantor,  or  In  any  manner  a  surety  for  a 
1)ankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt"  It  is  immaterial 
whether  tbe  rent  accrued  before  or  after 
Rtvard's  act  of  bankruptcy.  The  defendants 
were  liable  for  tbe  entire  year's  rent  due 
or  to  become  due  under  the  contract  The 
^lase  of  Payne  v.  Able,  7  Bush,  344,  8  Am. 
Rep.  816,  has  no  application.  Under  the 
bond  sued  on  in  that  case  tbe  obligation  of 
the  surety  was  to  pay  any  judgment  that 
might  be  rendered  against  the  principal, 
and  as  no  Judgment  could  be  rendered 
against  the  principal  after  his  bankruptcy 
the  sureties  were  held  not  liable.  But  here 
the  obligation  of  the  sureties  is  to  pay  tbe 
rent  Their  contract  was  broken  when  they 
did  not  pay  tbe  rent.  The  petition  sets 
out  the  contracts  fully  and  is  sufficient  The 
two  papers,  which  refer  one  to  the  other, 
are  to  be  read  together,  and  show  a  suffi- 
cient consideration  for  the  defendant's  under- 
taking. 

There  was  a  judgment  on  December  SO, 
1903,  against  Dersch  and  Fritz,  for  $88,  the 
amount  acknowledged  by  them  to  be  due  tbe 
plaintiff  In  their  answer.  Afterwards,  on 
December  28,  1904,  when  the  case  was  tried 
hy  the  jury,  the  court  at  the  conclusion  of 
the  evidence  instructed  the  jury  to  find  for 
the  plaintiff,  and,  the  Jury  having  done  so, 
a  judgment  was  entered  against  all  three 
of  the  defendants  for  $308,  with  interest 
from  January  29,  1903,  and  his  costs.  In 
giving  this  judgment  it  is  manifest  that  tbe 
court  overlooked  the  judgment  which  bad 
ttcen  entered  against  Dersch  and  Fritz  for 


the  nnoontroverted  part  of  Um  claim.  As 
tbe  record  stands  there  is  judgment  against 
them  for  the  whole  claim,  and  in  addition  to 
this  a  judgment  tor  tbe  uncontroverted  part 
of  tbe  claim.  But  it  is  manifest  that  in 
entering  the  final  judgment  the  previous 
Judgment  for  the  uncontroverted  part  of  the 
claim  was  simply  overlooked.  This  la  a 
clerical  misprision,  which  is  shown  by  the 
record  and  may  be  corrected  in  the  circuit 
court  on  motion. 
Judgment  affirmed. 


ILLINOIS  CENT.  E.  CO.  «t  al.  v.  COLEt. 
(Court  of  Appeals  of  Kentucky.    Nov.  3,  1905.) 

1.  Rajolboadb  —  Public  Cbossihgs  —  Neou- 

OBNCE. 

A  railroad  which  falls  to  place  a  watchman 
at  a  busy  and  much  used  crossing  in  a  dty,  or 
to  take  some  other  precaution  commensurate 
with  the  danger,  at  least  during  hours  when 
numbers  of  people  are  using  the  crossing,  U 
negligent 

[Ed.  Note. — For  cases  hi  point  see  vol.  41, 
Cent  Dig.  Railroads,  f{  976,  980.] 

2.  SAIO— NEOLIGXIfCB  Of  EMOIIfKKK. 

An  engineer  who  undertakes  to  back  his 
engine  in  the  dark  over  a  busy  dtf  crossing, 
at  which  be  knows  there  is  no  watchman 
stationed,  should  exercise  care  in  proportion  to 
the  danger  attending  the  situation,  and  should 
keep  his  engine  under  control. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  {{  981,  985.] 

8.  Dakaqes— Pebbonaj.  Ikjvbies— Excessive 

Verdict. 
A  verdict  for  $3,500  for  personal  injuries, 
resulting  in  wrecked  and  permanently  impaired 
health,  was  not  excessive. 

[Eld.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Damages,  {  372.] 

4.  Railboadb— Irjubieb  at  CBOsaiNas—  Dn- 

TIBB  OF  RAILBOAD— InSTBUCTIONB. 

In  an  action  against  a  railroad  for  injnries 
sustained  in  a  collinon  between  an  engine  and  a 
wagon  on  which  plaintiff  was  riding,  where  tbe 
evidence  showed  that  the  crossing  at  which  the 
collision  occurred  was  one  of  the  most  used 
crossings  in  a  city,  that  the  collision  occurred 
after  dark,  and  that  the  side  tracks  at  the  cross- 
ing were  so  obstructed  that  the  engine  could  not 
be  seen  until  it  was  very  close  to  the  crossing, 
a  charge  that  it  was  the  duty  of  the  railroad, 
at  the  place  in  question,  to  have  some  one  on 
the  rear  part  of  backing  trains  to  warn  travelers 
of  the  approach  of  such  trains,  and  to  display 
lights  or  give  signals  at  such  place  as  would 
give  reasonable  warning  of  such  approach,  or  to 
use  some  other  reasonably  safe  means  to  give 
the  public  reasonable  warning  of  the  approach 
of  tbe  trains,  was  not  prejudicial  to  defendant. 

5.  Samb. 

Nor  was  a  further  charge,  that  it  was  tbe 
duty  of  the  employ^  of  the  railroad  to  give  the 
usual  and  customary  signals  of  the  approach  of 
the  engine,  by  blowing  the  whistle  or  continu- 
ously rinfring  tbe  bell,  and  to  keep  a  lookout 
for  persona  and  vehicles  using  or  about  to  use 
the  crossing,  and  to  exercise  ordinary  care  to 
avoid  striking  or  colliding  with  sach  persons  or 
vehicles,  prejudicial  to  defendant. 

6.  Removal  of  Causes— Divebbity  of  Cm- 
ZENsnrp— Removal  bt  Co-Pabtt. 

Under  the  act  of  Congress  authorising  re- 
moval of  causes  to  the  federal  court  where  de- 
fendant or  defendants  are  nonresidents  of  tbe 
state,  but  forbidding  such  removal  where  there 
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b  a  joint  controversy  and  one  of  the  defendants 
is  a  resident,  an  action  in  whicli  the  petition 
states  a  joint  canae  of  action  against  a  resident 
and  a  nonresident  cannot  be  removed  to  the 
federal  ooart  by  the  nonresident  by  filing  a 
petition  for  removal  which  puts  in  issue  the 
allegations  of  plaintiff's  petition  on  the  merits. 
7.  Railboadb — Pebsonai,  Irjitbies— Persons 

VLLBiXr—Expixyzta. 
A  locomotive  engineer,  who  negligently 
runs  his  engine  against  another  and  injures 
him,  is  personally  liable  for  such  injuries,  al- 
though be  does  not  own  the  engine  and  is  oper- 
ating it  In  the  service  of  a  railroad. 

[Eld.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Hig.  BaUroads,  {|  860,  1100.] 

&  Baii.boa.ds-^oint  Liabilitt — Pasties. 

A  railroad  and  its  engineer,  who  are  jointly 
liable  for  injuries  caused  through  the  negligence 
«f  the  latter,  may  be  sned  jointly  for  the  in- 
jaries. 

9.  Removai.  or  Causes— Divbbbitt  or  Oin- 
ZKNSHiF— Fbauduixrt  Joikdeb  or  Resi- 
dent. 
Where  a  petition  discloses  a  cause  of  action 
against  both  a  resident  and  a  nonresident  de- 
fendant, the  case  may  not  be  removed  to  the 
federal  court  in  order  that  that  court  may  de- 
termine whether  the  joinder  of  the  resident  is 
baudnlent,  and  made  to  defeat  the  right  of  the 
nonresident  to  remove  the  cause  to  the  federal 
court :  bat,  if  that  fact  appears  on  the  trial  in 
the  state  court,  the  latter  court  should  forthwith 
dismiss  the  action  as  to  the  resident  and  remove 
the  canoe  to  the  federal  court  as  to  the  non- 
resident. 

Appeal  from  Clrcnit  Court,  McCraCken 
County. 

"TO  be  officially  reported." 

Action  by  Mary  Coley  against  the  Illinois 
Central  Railroad  Company  and  another. 
Trtm  a  Judgment  for  plaintiff,  defendants 
sppeaL    Affirmed. 

Wbeeler,  Hngbes  &  Berry,  J.  M.  Dickinson, 
and  Trabue,  Doolan  &  Cox,  for  appellants. 
Hendrlck  &  Miller,  for  appellee. 

HOBSON,  O.  J.  On  August  7,  1902,  ap- 
pellee, Mary  Col^,  then  Mary  Koerner,  was 
being  driven  In  a  spring  wagon  across  the 
Tennessee  street  crossing  of  the  Illinois 
Central  Railroad  In  Paducah.  The  wagon 
was  struck  by  a  backing  engine  on  the  rail- 
road. Two  of  the  occupants  of  the  wagon 
were  thrown  out  and  killed,  and  Mary  Coley 
sustained  painful  and  serious  Injuries,  to 
recover  for  which  she  filed  this  action  against 
the  railroad  company  and  the  engineer  in 
charge  of  the  engine.  The  railroad  com- 
pany filed  its  petition  for  a  removal  of  the 
case  to  the  circuit  court  of  the  United  States. 
The  court  refused  to  remove  the  case.  The 
defendants  then  filed  answer,  putting  in 
issue  the  allegations  of  the  petition  and 
pleading  contributory  negligence  on  the  part 
of  the  plaintiff.  The  case  being  heard,  the 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiff for  the  sum  of  |3,500,  and  the  defendants 
appeaL 

The  evidence  on  the  trial  showed  that  the 
Tennessee  street  crossing  was  one  of  the 
most  used  crossings  in  the  city  of  Paducah. 
The  accident  happened  just  after  dark.  The 
yrzgoa  in  wblcb  the  plaintiff  was  riding  was 


driven  upon  the  track,  when  one  wagon  was 
just  leaving  the  track  and  another  was  Just 
coming  up  to  it  The  wagon  in  which  she 
was  riding  was  thrown  against  the  other 
wagon.  The  engine  which  did  the  damage 
was  running  six  or  eight  njiies  an  hour.  It 
was  backing  with  the  tender  in  front  and 
with  a  lamp  banging  on  either  side  of  the 
tender.  It  approached  the  crossing  on  a 
curve.  There  were  side  tracks  on  either  side 
of  the  main  track  on  which  cars  were  stand- 
ing, BO  that  this  engine  could  not  be  seen  un- 
til it  got  right  to  the  crossing.  The  proof 
was  conflicting  as  to  whether  the  engine  gave 
signals  of  its  approach  by  bell  or  whistle. 
The  weight  of  the  evidence,  however,  would 
indicate  that  the  signals  were  in  fact  given, 
but  that,  owing  to  the  number  of  trains  pass- 
ing to  and  fro  and  the  fact  that  bells  and 
whistles  were  blown  so  often  at  that  point, 
the  signals  were  not  noticed.  The  amount 
of  travel  on  the  crossing  and  its  obstructed 
condition  by  reason  of  the  cars  standing  on 
the  side  track  required  of  the  engineer,  In 
backing  his  engine  over  It,  that  he  should 
have  it  under  control,  especially  when  It  was 
dark  and  there  was  no  adequate  light  on  the 
tender  to  give  notice  of  the  approach  of  the 
locomotive.  It  was  negligence  on  the  part 
of  the  company  not  to  have  a  watchman  at 
such  a  crossing,  or  to  use  some  other  pre- 
caution commensurate  with  the  danger,  at 
least  during  the  hours  when  people  are  pass- 
ing and  repassing  In  numbers ;  and  when  the 
engineer,  knowing  that  there  was  no  watch- 
man there,  undertook  to  back  his  engine  In 
the  dark  over  such  a  crossing,  he  should  have 
exercised  care  In  proportion  to  the  danger 
attending  the  situation.  We  therefore  con- 
clude that  there  was  evidence  sufficient  to 
warrant  the  submission  of  the  case  to  the 
Jury  and  sustain  the  verdict  of  the  jury. 
While  the  proof  as  to  the  extent  of  the  plain- 
tiff's Injuries  was  conflicting,  if  the  jury 
credited  the  proof  for  her  that  her  health  was 
wrecked  and  permanently  impaired,  the  ver- 
dict was  not  excessive. 

Appellant  complains  that  the  court  gave 
Instruction  O,  which  is  as  follows:  "The 
court  instructs  the  jury  that  it  was  the  duty 
of  defendant  railroad  company,  when  back- 
ing its  trains  through  the  city  at  the  place 
mentioned  in  the  pleadings,  where  the  in- 
juries, if  any,  occurred,  to  have  some  one 
on  the  rear  part  thereof,  in  a  position  to  see 
and  warn  travelers  of  the  approach  of  trains, 
or  to  display  lights  or  give  signals  in  such 
place  as  would  give  reasonable  warning  of 
the  approach  of  the  train,  or  use  some  other 
reasonably  safe  means  to  give  the  public 
using  the  street  reasonable  warning  of  the 
approach  of  the  train ;  and.  If  the  defendant 
failed  to  provide  such  reasonably  safe  means 
to  warn  the  public  using  said  crossing  of 
approaching  trains,  it  was  guilty  of  negli. 
gence."  Counsel's  criticism  of  this  instruc- 
tion is  in  these  words:  "The  law  only  re- 
quires that  appellant  should  havejused  sncta 
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means  to  give  notice  of  tbe  approach  of  the 
train  as,  considering  tbe  character  of  the 
crossing,  was  reasonably  sufficient  to  warn 
travelers  of  tbe  approach  of  the  train  to  tbe 
crossing,  and  It  should  be  left  to  tbe  Jury  to 
Jndge  of  tbe  reasonable  sufficiency  of  tbe 
means  actually  employed."  We  are  unable 
to  see  any  substantial  difference  between  the 
statement  of  counsel  and  tbe  Instruction  of 
the  court;  for,  although  tbe  court  does  say 
that  it  was  the  duty  of  the  railroad  company, 
in  backing  its  trains,  to  have  some  one  on  the 
lookout  to  give  signals  of  its  approach,  It 
adds,  "or  nse  some  other  reasonably  safe 
means  fo  give  the  public  using  the  street 
warning  of  tbe  approach  of  the  train,"  and 
then  it  concludes  by  saying  that  tbe  railroad 
company  was  guilty  of  negligence  If  It  failed 
to  provide  such  reasonably  safe  means.  The 
Instruction  in  no  way  conflicts  with  the  case 
of  C.  &  O.  R.  R.  Ck).  V.  Gunter,  56  S.  W.  527, 
21  Ky.  Law  Rep.  1808,  and  it  could  not  have 
been  prejudicial  under  the  facts  of  this  case ; 
for  to  back  an  engine  over  such  a  crossing 
as  this  was  shown  to  be  without  some  such 
precautions  as  are  set  out  in  the  Instruction 
would  manifestly  be  negligence  on  tbe  part 
of  tbe  railroad  company. 

Appellant  also  complains  that  In  Instruc- 
tion I  tbe  court  used  these  words :  "It  was 
the  duty  of  tbe  employes  of  the  defendant 
railroad  company,  in  charge  of  the  engine 
and  train  at  the  time  plalntlft  received  the 
Injuries  complained  of,  to  give  tbe  usual  and 
customary  signals  of  the  approach  of  said 
engine  and  train  to  the  Tennessee  street 
crossing  in  Paducah,  by  blowing  tbe  whistle 
or  continuously  ringing  the  bell,  and  to  keep 
a  lookout  for  persons  or  vehicles  using  or 
about  to  nse  said  crossing,  and  to  exercise 
ordinary  care  to  avoid  striking  or  colliding 
with  persons  or  vehicles  using  or  about  to 
use  said  crossing."  But  these  words  are  in 
eftect  taken  from  Instruction  M,  which  was 
asked  by  the  defendant,  which  begins  as 
follows:  "It  was  the  duty  of  the  employes 
of  tbe  defendant  railroad  company,  who 
were  In  charge  of  tbe  engine  and  train  at 
the  time  of  the  accident  complained  of,  to 
give  tbe  usual  and  customary  signals  of  tbe 
approach  of  tbe  engine  and  train  to  tbe 
street  crossing  by  blowing  the  whistle  or 
ringing  tbe  bell,  and  to  keep  a  lookout  for  per- 
sons and  vehicles  using  or  about  to  use  tbe 
crossing.  And  if  you  believe  from  the  evi- 
dence in  this  case  that  the  said  employes 
failed  to  give  such  notice  of  the  approach 
of  the  engine  and  tcain  to  the  street  cross- 
ing, or  failed  to  keep  such  lookout,"  etc. 
We  fall  to  see  any  substantial  difference  be- 
tween the  words  used  by  tbe  court  as  to 
tbe  signals  of  the  approach  of  the  train 
and  the  words  asked  by  tbe  defendant,  and 
certainly  under  the  facts  of  this  case  the 
Instruction  g^iven  by  the  circuit  Judge  could 
not  have  been  prejudicial;  for,  in  view  of 
tbe  proof  as  to  the  character  of  the  crossing, 
manifest!;  no  lesa  precautions  than  those 


set  out  in  the  instruction  in  badcing  ihd  en- 
gine In  the  dark  over  the  crossing  could  be 
tolerated. 

It  is  not  Insisted  that  the  negligence  of 
the  driver  of  the  wagon  Is  to  be  Imputed  to 
the  appellee.  The  instruction  on  contribu- 
tory negligence  properly  submitted  to  tbe ' 
Jury  tbe  question  whether  there  was  negli- 
gence on  her  part 

It  is  earnestly  maintained  for  appellant 
that  the  court  should  have  removed  the  case 
to  the  federal  court,  although  Kothelmer, 
the  engineer,  who  was  a  resident  of  the 
state,  was  sued  Jointly  with  the  railroad 
company.  The  petition  for  removal,  among 
other  things,  contains  tbe  following  aver- 
ments :  "Tour  petitioner  further  states  that 
It  controverts  all  claims  of  any  negligence 
of  its  codefendant  Kotheimer,  or  of  your 
petitioner,  and  avers  that  there  is  no  pre- 
tense whatever  for  the  claim  or  allegation 
made  by  plaintiff  in  her  petition,  and  con- 
troverts the  claim  that  said  Injuries,  if  any 
were  sustained,  were  caused  by  the  Joint 
or  concurrent  negligence  of  your  petitioner 
and  the  said  Kothelmer,  and  charges  that 
plaintiff  in  her  said  petition  Joined  your  peti- 
tioner and  said  Kothelmer  as  defendants 
for  the  sole  and  only  purpose,  and  the 
fraudulent  purpose,  of  preventing  the  re- 
moval of  this  action  to  the  United  States 
Circuit  Court  for  the  Western  District  of 
Kentucky,  well  knowing  at  the  time  that 
there  was  no  negligence.  Joint,  concurrent, 
or  otherwise,  occurring  at  tbe  time  of  the 
alleged  accident  which  caused  or  contrlbnted 
to  any  injuries  which  she  may  have  sus- 
tained, and  all  such  allegations  and  claims 
were  fraudulently  made  by  the  said  plain- 
tiff In  her  petition  for  the  fraudulent  pur- 
pose of  depriving  the  United  States  Circuit 
Court  for  the  Western  District  of  Kentucky 
of  its  rightful  Jurisdiction  In  this  cause,  and 
of  depriving  your  petitioner  of  Its  right,  as 
guarantied  by  tbe  Constitution  of  the  United 
States  and  by  tbe  acto  of  Congress  there- 
under, of  having  this  cause  tried  In  the  said 
United  States  Circuit  Court  for  the  Western 
District  of  Kentucky.  That  in  said  petition 
there  Is  a  separable  controversy  between 
your  petitioner  and  the  plaintiff,  and  that 
tbe  matter  in  dispute  in  said  separable  con- 
troversy exceeds,  exclusive  of  Interest  and 
costs,  the  sum  or  value  of  $2,000,  and  the 
same  can  be  fully  determined  without  the 
presence  In  the  case  of  the  said  Kotheimer. 
Tour  petitioner  charges  that  at  the  time 
the  accident  happened  In  which  said  plain- 
tiff claims  to  have  suffered  injuries,  which 
said  accident  happened  at  a  public  street 
crossing  In  tbe  city  of  Paducah,  the  said 
crossing  was  well  protected  and  guarded, 
and  this  plaintiff  and  those  In  the  vehicle 
with  her  were  warned  of  tbe  approach  of 
the  engine  and  notified  of  the  danger  In 
attempting  to  croQS  the  track,  and  that  said 
engine  was  supplied  with  lights  and  other 
signals,  and  t%g|lSi  fpfi^i^yil^  approach  of 


KyJ 


ILLINOIS  CENT.  R  CO,  t.  COLBY. 


23': 


said  engine  to  fhe  croasiog  at  which  the 
accident  happened  was  given  by  the  ring- 
ing of  the  bell  thereon  and  soondlng  of  the 
whistle,  and  that  defendant  Kothelmer,  who 
was  the  engineer  in  charge  of  said  engine 
at  the  time,  was  at  his  post  of  duty,  iceep- 
Ing  a  lookout  in  the  direction  In  which  said 
engine  was  going,  as  was  also  the  fireman 
on  said  engine,  and  that  said  engine  was  at 
the  time  being  carefully  and  cautiously  op- 
erated, and  that  there  was  at  that  time 
every  reasonable  and  proper  care  exercised 
both  by  the  watchman  at  said  crossing  and 
the  engineer  and  fireman  upon  said  engine 
to  prevent  any  accident,  and  when  it  was 
discovered  by  those  in  charge  of  said  engine 
that  plaintiff  had  placed  herself  in  a  perilous 
position  on  the  railroad  track  every  possible 
means  'was  used  by  those  In  charge  of  said 
engine  to  stop  It  and  prevent  a  collision; 
said  engine  was  In  good  condition,  equipped 
with  the  most  approved  appliances  known 
to  science,  and  In  use ;  and  that  said  appli- 
ances were  In  good  working  conditien,  and 
were  applied  and  used  as  they  should  have 
been  to  stop  said  engine  and  prevent  the 
odllslon,  bnt  that  plaintiff  went  upon  said 
track  at  said  crossing  at  a  time  when  said 
engine  was  so  close  thereto  that  it  was  be- 
yond the  power  of  those  In  charge  of  said 
engine,  with  the  use  of  greatest  care  and  of 
all  said  appliances,  to  stop  said  engine  In 
time  to  prevent  the  collision." 

By  the  act  of  Congress  a  case  may  only 
be  removed  to  the  federal  conrt  where  the 
d^endant  or  defendants  therein  are  nonresi- 
dents of  the  state.  Where  there  Is  a  Joint 
controversy,  and  one  of  the  defendants  is  a 
resident  of  the  atate,  the  other  defendant 
cannot  remove  the  case  to  the  federal  court 
It  Is  earnestly  argned  that  if  all  the  plaintiff 
has  to  do  Is  to  loin  with  the  defendant  a 
third  person  who  Is  a  resident  of  the  state, 
and  that  this  will  In  all  cases  defeat  the 
right  of  removal,  then  no  cases  may  be  re- 
moved, and  the  purpose  of  the  act  may  be 
defeated  entirely.  On  the  other  hand,  if  a 
nonresident  defendant  may  simply  plead  to 
the  merits  of  the  case  In  the  petition  for  re- 
moval and  then  take  the  case  to  the  federal 
court  for  the  trial  of  the  issue  thus  tendered, 
all  cases  may  be  removed  to  the  federal  court, 
notwithstanding  the  provision  of  the  act  of 
Congress  forbidding  the  removal  of  causes 
where  there  Is  a  Joint  controversy  and  one  of 
the  defendants  Is  a  resident  of  the  state.  To 
Illustrate:  In  this  case  it  is  earnestly  main- 
tained, although  there  has  beoi  a  verdict  and 
Judgment  against  Kothelmer,  and  although 
the  evidence  in  the  record  Is  sufficient  to  sus- 
tain the  Judgment,  that  the  case  should  have 
been  transferred  to  the  federal  court  The 
effect  of  this  would  be  to  give  the  federal 
courts  Jurisdiction  of  the  merits  of  the  case 
In  acticms  of  this  sort  although  such  Juris- 
diction is  expressly  withheld  by  the  act  of 
Congress.  The  state  court  has  Jurisdiction 
to  try  the  merits  of  the  case  if  there  is  a 


Joint  controversy,  ttai,  it  will  not  do  to  say 
that  the  action  must  be  transferred  to  the 
federal  court,  for  that  court  to  determine 
whether  the  state  court  may  try  the  case  on 
the  merits.  When  the  plalntifTs  petition 
states  a  Joint  cause  of  action  against  two  de- 
fendants, there  Is  a  controversy,  within  the 
meaning  of  the  act  of  Congress.  It  was  not 
contemplated  by  the  act  that  the  petition  for 
removal  should  go  Into  the  merits  of  the  con- 
troversy, and  by  putting  in  issue  the  allega- 
tions of  the  plalntifTs  petition  one  of  the  de- 
fendants might  remove  the  case  from  the 
state  court  Plymouth  Company  v.  Amador, 
113  n.  S.  270,  271,  6  Sup.  Ct  1034,  30  L.  Ed. 
232;  L.  &  N.  R.  R.  Co.  V.  Wangelln,  132 
U.  S.  eOl,  10  Sup.  Ot  203,  88  L.  Ed.  473; 
Llttie  V.  Giles,  118  U.  S.  506,  7  Sup.  Ct  32. 
30  L.  Ed.  269 ;  East  Tennessee  Railroad  Com' 
pany  v.  Grayson,  119  U.  S.  240,  7  Sup.  Ct 
190,  30  li.  Ed.  382;  Bushnell  v.  Cooke,  148 
V.  8.  682,  13  Sup.  Ct  771,  37  L.  Ed.  610; 
Blackburn  v.  Portland.  176  U.  S.  571,  20  Sup. 
Ct  222,  44  L.  Ed.  276. 

If  Kothelmer  negllgentiy  ran  the  engine 
against  the  wagon  in  which  appellee  was 
riding,  and  hurt  her,  he  Is  liable  to  her  for 
her  injuries.  The  fact  that  he  did  not  own 
the  engine,  or  that  he  was  operating  it  in 
the  service  of  the  railroad  company,  makes 
him  none  the  less  liable  for  his  personal 
wrong.  If,  In  operating  the  engine,  he  was 
acting  as  the  agent  of  the  railroad  company, 
and  his  act  was  Its  act,  then  it  Is  also  re- 
sponsible to  her  upon  the  principle  that  he 
who  does  an  act  by  another  does  it  himself. 
If  both  he  and  it  are  liable  for  the  wrong, 
they  were  both  wrongdoers,  and.  being  wrong- 
doers, may  be  sued  Jointiy.  A  person  in- 
jured in  this  state  Is  not  required  to  bring 
separate  actions  against  the  wrongdoers,  but 
he  may  sue  any  or  all  of  them  at  his  election, 
the  Jury  may  find  separate  verdicts,  and  he 
may  recover  against  some  and  not  against 
others.  Under  statutes  such  as  ours  we  see 
no  reason  why  the  principal  and  the  agent 
may  not  be  sued  Jointly  for  the  wrong  done 
by  the  agent  in  the  course  of  his  agency. 
Any  other  rule  would  do  injustice,  as  it 
would  require  the  plaintiff  to  prosecute  two 
actions,  or  force  him  to  elect  between  wrong- 
doers as  to  which  he  would  sue. 

If  the  plaintiff  trifles  with  the  court,  and 
Joins  a  defendant  who  is  a  resident  of  the 
state  simply  for  the  purpose  of  defeating  the 
right  of  the  other  defendant  to  remove  the 
case  to  the  federal  court,  the  court  should,  as 
soon  as  this  Is  made  apparent  on  the  trial, 
dismiss  the  action  as  to  the  defendant  fraud- 
ulentiy  Joined,  with  costs,  and  remove  the 
case  to  the  federal  court  The  court  should 
not  at  any  stage  of  the  proceeding  allow  a 
party  to  trifle  with  its  process  or  to  defeat 
the  act  of  Congress  by  a  fraudulent  Joinder 
of  a  person  as  defendant  But,  when  the 
petition  discloses  a  cause  of  action  which  is 
not  within  the  Jurisdiction  of  the  federal 
court,  the  case  may  ^^^|f  removed  to  the 
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federal  conrt.  for  that  court  to  try  a  case  over 
which  It  has  no  jurisdiction  or  to  pass  on  the 
Jurisdiction  of  the  state  court  over  the  case. 
It  cannot  be  maintained  that  the  Circuit  Court 
of  the  United  States  is  only  to  determine  In 
cases  of  this  sort  whether  the  Joinder  Is 
fraudulent  and  made  without  reasonable  ex- 
pectation on  the  part  of  the  plalntllf  to 
prove  the  facts  alleged,  and  that  It  Is  the 
exclusive  forum  to  determine  this  question; 
for  In  not  a  few  cases  the  state  court  would 
hold  upon  the  evidence  that  the  plaintiff  had 
made  out  his  case  against  both  the  defend- 
ants, while  In  the  federal  court  upon  the  same 
evidence  It  would  be  held  that  the  plaintiff 
had  failed  to  make  out  his  case  and  that 
therefore  the  Joinder  was  fraudulent  The 
result  would  be  that  the  state  court  would  be 
prevented  from  proceeding  in  a  case  admit- 
tedly within  Its  Jurisdiction  by  reason  of  the 
fact  that  the  federal  court  was  of  opinion 
that  there  was  no  merit  in  the  case.  It  waa 
not  contemplated  by  the  act  of  Congress  that 
the  Circuit  Court  of  the  United  States  should 
be  given  supervisory  power  over  the  state 
courts  on  the  merits  of  Joint  controversies  of 
this  character. 
Judgment  afllrmed. 


MAUPIN  T.  MAUPIN'S  ASSIGNEE. 
(Court  of  Appeals  of  Kentucky.    Nov.  3,  1905.) 

1.  Absion3<ent  fob  Benefit  of  Cbeoitobs— 
Pbocesoinos  fob  Settlement— Jubisdio- 
tion  of  coubts. 

Where  an  assignee  for  the  benefit  of  credit- 
ors brought  an  action  in  the  circuit  court,  under 
the  express  provisions  of  Ky.  St.  1903,  f  96, 
for  the  settlement  of  the  estate,  the  county 
court  lost  jurisdiction,  and  exceptions  to  the  re- 
port of  the  sale  of  land,  filed  in  the  county  court 
subsequent  to  the  institution  of  the  suit  in  the 
circuit  court,  were  properly  stricken  from  the 
record. 

2.  SaHK— CONFIBUATION  OF  RXPOBT  OF  SAI.B— 
ACTnOBITY  OF  COUBT. 

Under  Ky.  St  1903,  |  87,  providing  that 
the  report  of  sale  of  real  estate  in  voluntary 
assignment  proceedings  shall  be  filed  within  10 
days  after  the  sale,  and,  if  no  exceptions  are 
filed,  the  same  shall  be  confirmed  at  the  second 
regular  term  after  it  has  been  filed,  a  county 
court  cannot  confirm  a  report  of  sale  on  the  day 
of  the  filing  of  the  report. 
8.  Same— Saia  of  Houxstead  and  Exempt 

Pbopebtt  Claimed  bt  Assionob. 
Under  Ky.  St  1903,  {  85,  providing  that,  if 
an  assignor  for  the  benefit  of  creditors  reserves 
property  as  exempt  the  court  shall  appoint 
three  persons  to  set  apart  the  property  so 
claimed,  etc.,  and  section  86,  declaring  that  if 
a  homestead  is  claimed,  the  court  may,  by  con- 
sent of  the  assignor  and  if  it  appears  best  for 
the  creditors,  or  if  the  land  is  not  divisible, 
direct  the  sale  of  the  property  and  payment  of 
the  value  of  the  homestead  to  the  assignor,  the 
court  has  no  authority  to  direct  the  sale  of  all 
the  property  of  an  assignor,  reserving  a  home- 
stead and  all  exempt  property,  except  for  the 
reasons  set  forth  in  the  statute. 
4.  Same— Confirmation  of  Salb— Ciaims  of 

Wife   of  Assignob  —  Adjudication— Nb- 

OEBSITT. 

Where,  in  an  action  by  an  assignee  for 
the  benefit  of  creditors  for  the  settlement 
of   the   estate^   It   was   shown   that   the   wife 


of  the  assignor  answered  the  petition  and 
alleged  ownership  of  a  part  of  the  land  In  her 
own  right,  and  also  that  she  had  brought  a  suit 
against  the  assignee  in  which  she  set  forth  the 
same  claim,  but  there  was  nothing  to  show  ^at 
her  claim  had  been  determined,  the  court  had 
no  authority  to  confirm  the  assignee's  sale. 

Appeal  from  Circuit  Court,  Madison  County. 

"Not  to  be  officially  reported." 

Action  by  S.  Maupln's  assignee  against  Anna 
T.  Maupln  and  others.  From  a  judgment  for 
plaintiff,  defendant  Anna  T.  Manpin  appeals. 
Reversed. 

W.  B.  Smith  and  Hairy  O.  Hazelwood,  for 
appellant    3.  Tevis  Cobb,  for  appellee. 

NUNN,  J.  On  the  11th  day  of  August, 
1903,  S.  Maupln  made  and  executed  a  deed 
of  assignment  to  the  appellee,  conveying  all 
his  property,  both  personal  and  real,  for  the 
benefit  of  his  creditors.  The  deed  concludes 
as  follows:  "^he  said  S.  Maupln  hereby  ex- 
pressly reserves  all  rights  which  he  has  in 
and  to*  the  property  herein  described  under 
the  exemption  laws  of  the  state  of  Kentucky, 
and  the  same  are  not  conveyed.  He  reserves 
his  homestead  and  all  other  exemptions,  and 
does  not  hereby  convey  same."  The  appellee 
accepted  the  trust  and  commenced  to  settle 
the  estate  by  ex  parte  proceedings  in  the 
county  court,  as  provided  by  section  89  of  the 
Kentucky  Statutes  of  1903.  On  the  7th  day 
of  December,  1903,  at  the  Instance  of  the  ap- 
pellee, and  by  virtue  of  section  87  of  the  Stat- 
utes, the  county  court  made  an  order  direct- 
ing the  sale  of  all  the  land  of  a  Maupln, 
containing  about  125  acres,  and  in  the  order 
made  no  reference  to  the  Inchoate  dower 
right  or  interest  of  the  appellant  the  wife 
of  S.  Maupln,  nor  to  the  homestead  right  of 
the  assignor.  The  property  was  sold  on  the 
81st  of  December,  IW^  to  one  A.  R.  Glbl» 
at  the  price  of  $75  per  acre.  The  report  of 
sale  was  made  and  filed  In  the  county  court 
on  the  4th  day  of  January,  1904,  and  on  that 
day  the  sale  was  confirmed. 

It  appears  from  the  record  that  prior  to 
the  4th  day  of  January,  1904,  the  appellant. 
Anna  Maupln,  filed  a  petition  in  the  circuit 
court  against  the  appellee.  In  which  she 
claimed  a  considerable  portion  of  this  land 
In  her  own  right,  and  that  she  had  been  for 
the  past  25  years  In  the  actual,  peaceable, 
and  adverse  possession  of  it,  claiming  it  as 
her  own,  and  gave  the  particulars  as  to  how 
she  became  the  ovraer  of  it  It  appears,  also, 
that  on  the  6th  day  of  January,  1904,  the  ap- 
pellee instituted  this  action  in  the  circuit 
court  to  settle  the  estate  under  the  authority 
of  section  96  of  the  Statutes.  To  this  action 
appellant  and  many  of  S.  Maupln's  creditors 
were  made  defendants.  She  answered  the 
petition,  and  alleged  ownership  of  a  portion 
of  the  land,  in  substance  the  same  as  charged 
in  her  petition  before  referred  to.  It  further 
appears  that  appellant  about  the  16th  of 
January,  1904,  filed  in  the  county  court  ex- 
ceptions to  the  report  of  the  sale  of  the  land. 
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bnt  no  actton  was  taken  by  the  connty  court 
tbereon.  Upon  the  filing  of  this  i)etitlon'  In 
(he  circuit  court  by  appellee,  the  jurisdiction 
of  the  county  court  ceased,  and  In  compliance 
with  section  86  of  the  Statutes  all  the  papers 
relating  to  the  estate  filed  in  the  county 
court  were  transmitted  and.  filed  with  this 
case  In  the  drcolt  court  The  appellee  moved 
to  strike  from  the  record  the  exceptions  filed 
b;  appellant  in  the  county  court  to  the  re- 
port of  sale  of  the  land.  The  court  sus- 
tained this  motion,  which  was  proper,  for 
the  reason  that  the  county  court  had  no  ]u- 
riadiction  of  the  case  when  the  exceptions 
were  filed;  it  having  lost  Jurisdiction  upon 
tbe  filing  of  this  action  by  appellee  on  Jan- 
nary  6,  1S04.  Bnt  the  circuit  court  permit- 
ted appellant  and  Olbbs,  the  purchaser,  to 
flle  exceptions  to  the  report  of  sale.  Appel- 
lee demurred  to  these  exceptions,  and  the 
court  sustained  the  demurrer,  and  made  an 
order  confirming  the  sale,  and  awarded  to 
tlie  purchaser  of  the  land  a  writ  of  posses- 
sion, to  be  Issued  on  the  Ist  day  of  February, 
19M,  from  which  Anna  Maupln  appeals. 

The  county  court  erred  in  confirming  the 
report  of  sale  of  the  land  on  tbe  day  tbe  re- 
port was  filed.  It  is  provided  In  section  87 
of  the  Statutes  that  the  report  of  sale  shall 
be  filed  within  10  days  after  the  sale,  and. 
If  no  exceptions  are  filed  thereto,  the  same 
sball  be  confirmed  at  the  secoild  regular 
term  after  it  has  been  filed.  It  seems  that 
the  circuit  court  recognized  the  fact  that  the 
county  court  confirmed  the  sale  without  au- 
thority, as  it  permitted  exceptions  to  be 
filed  In  that  court 

It  was  also  error  In  the  county  court  in 
directing  a  sale  of  tlie  whole  of  the  lands  of 
the  assignor  Maupln.  He  expressly  reserved 
in  his  deed  of  assignment  all  property  ex- 
empted to  him  by  law,  including  a  home- 
stead. It  Is  provided  in  section  86,  Ky.  St 
ltM3:  "If  the  assignor  reserves  any  of  his 
property  under  the  exemption  law,  Oie  court 
shall  appoint  three  competent  and  disinter- 
ested housekeepers,  who,  after  being  first 
duly  sworn,  shall  set  apart  to  tbe  debtor  the 
property  so  claimed,  and  a  report  of  the 
same  shall  be  filed  within  ten  days  thereafter 
by  the  assignee.  If  the  land  is  exempt  an 
order  sliall  be  entered  directing  the  assignee 
to  employ,  if  necessary,  a  competent  sur- 
veyor to  lay  off  by  metes  and  bounds  the 
homestead  exemption  as  set  apart  by  the 
appraisers."  The  only  authority  giving  the 
court  tn  such  cases  the  power  to  sell  the 
whole  of  the  assigned  real  estate,  where  a 
homestead  is  reserved,  is  provided  In  section 
86,  Ky.  St  1903,  which  Is  as  follows:  "If  a 
homestead  is  claimed,  the  court  may,  by  con- 
tent of  the  asrignor,  and  if  it  appears  best 
for  the  interest  of  the  creditors,  or  if  the 
land  is  not  divisible  without  impairing  its 
value,  direct  the  property  sold,  and  tbe  value 
of  the  homestead,  not  exceeding  one  thousand 
tlolhirs,  to  be  paid  to  the  assignor."  We 
have  searched  the  record,  and  have  not  been 
able  to  find  anything  showing  that  tbe  as- 


signor gave  his  consent  or  that  It  was  to 
the  best  interest  of  the  creditors,  to  sell  the 
whole  property;  nor  have  we  found  any 
proof  in  the  record  showing  or  tending  to 
show  that  the  land  was  not  divisible  with- 
out Impairing  its  value. 

There  is  nothing  in  this  record  showing 
tbe  result  of  appellant's  action  for  a  portion 
of  this  land,  or  whether  it  is  still  pending; 
but  her  answer  in  this  action,  in  which  she 
asserts  a  like  claim,  is  still  pending  and  un- 
determined. No  demurrer  or  reply  has  been 
filed  to  it  Under  the  circumstances  It  was 
error  in  the  circuit  court  to  confirm  the  sale, 
thereby  depriving  appellant  of  her  interest 
in  the  land,  if  she  has  any,  which  we  ex- 
pressly do  not  decide,  as  that  question  is  not 
before  us,  before  her  case  is  tried.  And  it 
was  error  to  compel  the  purchaser  to  take 
and  pay  for  this  land  with  this  cloud  upon 
It 

The  Judgment  is  reversed.  Upon  the  re- 
turn of  this  case  the  court  should  hear  and 
dispose  of  the  claim  of  appellant  to  a  part 
of  this  land,  and  for  further  proceedings  con- 
sistent herewith  this  cause  is  now  remanded.. 


KENDRICK  V.  BUECHBTT. 
(Court  of  Appeals  of  Kentucky.    Nov.  8,  1906.> 

1.  QniETiira  Title— Tbacino  Titlk  to  Con- 

MON   OBA.NTOB. 

Where,  in  a  salt  to  quiet  title,  one  party 
claimed  nnder  a  deed  from  a  third  person  which 
conveyed  the  land  in  dispute,  and  the  adverse 
party  claimed  und^r  a  deed  executed  by  tbe 
heirs  of  the  third  person  conveying  the  seme 
land,  it  was  not  necessary  to  traoe  the  title- 
farther  than  to  the  third  person. 

2.  Vendob  ano  Pcbchabbs— Action  fob  Re- 
scission OF  Sale— LiuiTATioNB — Mistaku 
IN  Deed. 

The  right  to  rescind  a  conveyance  because- 
of  a  mutual  mistake  in  the  quantity  of  the  land 
conveyed  must  be  exercised  within  a  reasonable 
time,  and  a  suit  based  on  the  mistake  must  be 
brought  within  10  years  from  the  execution  of 
the  deed. 

3.  BOVNDABIES  —  DESCBIPTIOW       IN       DEED  — 

Effect. 
Where  there  is  a  conflict  in  the  description 
in  a  deed  between  monuments,  natural  and  arti- 
ficial, and  the  courses  and  distances,  the  monu- 
ments prevail ;  and  where  there  is  a  confiict 
between  these  on  one  side  and  the  quantity  of 
the  land  designated,  the  former  prevail. 

[Ed.  Note. — For  cases   in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  i$  12,  18,  19.] 

4.  Dekd— Construction— Land  Conveyed. 

Though  the  description  in  a  deed  by  monu- 
ments, courses  and  distances,  and  quantity  des- 
ignated showed  a  mistake  in  the  boundary  as 
embracing  the  quantity  designated,  the  grantee 
took  title  to  all  the  land  within  the  boundaries 
called  for,  without  regard  to  whether  the  quan- 
tity was  correctly  stated  snbject  to  the  right 
of  the  grantor  to  have  the  deed  corrected  by  a 
proper  and  seasonable  proceeding. 

Appeal  from  Circuit  Court  Floyd  Connty. 
"Not  to  be  officially  reported." 
Action  by   O.   T.   Kendrick   against  John. 
F.  Burchett    From  a  judgment  for  defend- 
ant plaintiff  appeals.    Affirmed. 

A.  B.  Stevens,  for  appellant    J^mes  Goble- 
and  W.  H.  May,  for  appelleek  GoOqIc 
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O'REAR,  J.  Appellant  sned  appellee  to 
quiet  the  title  to  a  boundary  of  land  claimed 
to  be  owned  by  the  former.  Eacb  party 
has  a  deed  from  the  same  source  of  title; 
that  is,  appellee  claimed  under  a  deed  from 
J.  W.  Herald,  which  conveyed  a  boundary 
embracing  the  land  in  dispute,  and  appel* 
lant  claims  under  a  deed  from  the  lieirs 
at  law  of  J.  W.  Herald,  executed  since  the 
tatter's  death,  for  the  same  land.  It  Is 
therefore  not  necessary  in  tliis  action  to 
trace  the  title  further  than  to  J.  W.  Herald. 
The  solution  of  the  dispute  between  these 
litigants  is  the  construction  'of  appellee's 
deed.  The  boundary  of  land  conveyed  by 
it  is  set  out  in  detail.  The  natural  objects 
called  for  and  the  location  are  certain  and' 
definite.  The  deed  recited  that  the  boundary 
contained  100  acres.  In  fact,  it  contains 
about  500  acres.  It  was  made  in  1886,  and 
appellee  then  entered  into  possession  of  the 
boundary.  J.  W.  Herald  died  a  short  while 
after  having  made  this  deed.  His  heirs  were 
infants.  On  arriving  at  21  years  of  age, 
learning  that  the  deed  executed  by  their 
father  to  appellee  embraced  really  more  than 
160  acres,  whereas  it  recited  that  the  tract 
conveyed  contained  160  acres,  they  conceived 
that  the  difference  between  160  acres  and 
the  true  quantity  in  the  boundary  bad  not 
been  conveyed.  It  was  upon  this  idea  that 
they  sold  and  attempted  to  convey  it  to 
appellant  Elvidence  was  beard  to  the  efTect 
that  the  parties  to  the  transaction  of  1886, 
J.  W.  Herald  and  appellee,  contemplated 
the  sale  of  only  160  acres;  that  it  was  the 
intention  of  the  parties  that  J.  W.  Herald 
was  to  convey  by  the  deed  only  160  acres 
of  the  total  boundary.  It  is  charged  that 
it  was  a  mistake  in  the  drafting  of  the 
deed  that  failed  to  properly  express  the 
purpose  Just  stated. 

Thus  suit  was  not  to  reform  the  deed 
made  to  appellee  in  1886,  because  of  the 
mistaice  alleged.  The  contention  is  that 
such  a  palpable  mistake  vitiated  the  trans- 
action, and  left  it  to  the  grantor  to  re- 
pudiate tbe  conveyance  to  the  extent  of 
the  excess  by  executing  another  deed  con- 
veying the  surplus.  It  was  treated  as  it 
the  transaction  was  voidable  at  tbe  option 
of  the  grantor,  and  that  be  could  avoid 
it  in  the  manner  attempted  by  his  heirs 
at  law.  Let  it  be  conceded  that,  whether 
the  sale  to  appellee  by  J.  W.  Herald  was 
by  the  acre  or  in  gross,  a  mistake  of  more 
than  300  acres  in  a  boundary  supposed  by 
both  parties  to  contain  only  160  would  war- 
rant a  rescission  at  the  instance  of  the  grant- 
or. It  would  still  be  true  that  the  right  to 
rescind  would  have  to  be  exercised  within 
a  reasonable  time.  In  this  state,  actions 
for  relief  based  upon  fraud  or  mistake, 
must  be  brought  within  10  years  at  the 
uttermost  Tbe  cause  of  action  accrued  in 
this  case  tbe  moment  after  the  deed  was 
executed.  The  suit  was  not  begun  till  more 
tbaa  14  years  thereafter,  even  if  It  be  con- 


ceded that  the  scope  of  the  original  petition 
was  broad  enough  to  embrace  tbe  relief  from 
the  mistake. 

It  is  the  contention  of  appellant  that 
only  160  acres  were  conveyed  by  tbe  deed 
of  1886  to  appellee;  that  the  tiUe  to  the 
balance  of  the  ^undary  remained  in  X  W. 
Herald.  The  exact  description  contained  In 
tbe  deed  is  as  follows:  "A  certain  tract 
of  land  lying  and  being  in  Floyd  county 
and  state  of  Kentucky,  and  on  the  left- 
hand  .side  Ck>.w  Creek  immediately  above 
Buck  Ben  Burchett's  land  (m  said  creek, 
beginning  on  a  beech,  corner  a  former  con- 
ditional line  between  Jo  Burchett  Dc  and 
D.  li.  Burcbett  Dc.  now  the  same  between 
Q.  T.  Kendrick  and  others;  thence  in  a 
north  direction  with  a  line  of  a  survey 
made  in  the  name  of  Drewery  Burcbett  Jr. 
to  a  black  oak  comer  at  a  knob;  thence 
with  same  lines  to  a  survey  made  in  the 
name  of  Gerome  Burrows;  thence  with  the 
said  Burrows  line  around  the  ridge  and 
down  the  said  Cow  Creek  to  Buck  Ben 
Burchetts  line  on  the  point  between  Tom 
Sellards  branch  and  next  branch  below: 
thence  down  the  point  between  the  two 
branches  and  with  the  said  Burchetta  line 
to  the  line  of  a  survey  made  in  tbe  name 
of  Drewery  Burchett  sr.,  thence  up  the 
said  Cow  Creek  with  the  said  Burchetts 
line  to  the  beginning.  The  lands  herein 
conveyed  are  a  part  of  a  survey  made  in 
the  name  of  O.  B.  Burrows  1865,  it  being 
160  acres  and  lying  on  the  Tom  Sellard 
and  Lick  branches  of  Cow  Creek,  to  have 
and  to  bold,"  etc. 

It  is  clear  that  there  is  a  mistake  in  the  de- 
scription, which  says  the  boundary  as  called 
for  embraces  but  160  acres.  The  land  con- 
v^ed  is  tliat  described  by  the  deed.  But 
the  proper  elements  of  a  description  include, 
not  only  tbe  monuments,  natural  and  arti- 
ficial, and  the  courses  and  distances,  but 
tbe  quantity  of  land  also.  As  that  which 
is  most  certain  and  durable  may  reasonably 
have  been  intended  by  the  parties  to  have 
precedence,  it  follows  that,  where  there  \n 
a  conflict  in  tbe  description  between  any 
of  these  elements,  natural  and  then  turtl- 
fldal  monuments  should  prevail  over  courses 
and  distances;  and,  where  there  is  conflict 
between  all  these  on  tbe  one  side  and  tbe 
quantity  of  land  asserted  to  be  contained 
in  tbe  boundary  on  the  other,  the  latter 
being  of  the  least  importance,  and  partak- 
ing of  the  general  Instead  of  the  particu- 
lar description,  must  yield.  Where  any  part 
of  the  description  is  false  and  must  be 
rejected  as  an  error,  the  general  rule  of 
construction  Is  that  tbe  particular  or  special 
description  will  control  the  general  descrip- 
tion. Yoder  v.  Swope,  3  Bibb,  204;  Pree- 
ton's  Heirs  v.  Bowmar,  2  Bibb,  493 ;  Frazier 
V.  Frazier,  81  Ky.  137.  The  applicatim  or 
the  rule  to  the  case  in  band  is  inevitably 
necessary  to  give  the  conveyance  any  effect. 
Otherwise  no  partlcula£^art  of  jtfae  bouod- 
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aiy  could  be  said  to  have  been  conveyed; 
or,  If  it  were  allowed  to  control  the  calls 
In  the  deed  by  parol  evidence,  so  as  to  prove 
what  partlcnlar  body  of  the  whole  tract 
was  actnally  Intended  to  be  conveyed,  every 
Tlce  aimed  to  be  prevented  by  the  statutes 
tt  frauds  and  perjuries  would  be  given 
full  sway.  We  conclude  that  appellee,  by 
the  deed  of  1886,  took  the  tltie  of  his 
grantor  to  all  the  land  embraced  by  the 
lines  as  run  by  the  courses  and  distances 
called  for  in  the  deed,  without  regard  to 
whether  the  Quantity  was  or  was  not  cor- 
Kctly  stated.  This  does  not  deny  the  right 
of  a  grantor,  whose  deed  by  mistake  has 
been  made  to  Include  something  that  he 
had  not  sold  nor  Intended  to  convey,  to 
have  the  deed  corrected  by  a  proper  and 
seasonable  proceeding.  On  the  contrary, 
nich  a  rij^t  is  admitted.  But  such  Is  not 
this  suit. 

Something  is  said  as  to  a  parcel  of  some 
40  or  50  acres  embraced  by  the  exterior 
Hnes  of  appellee's  boundary,  but  which  bis 
grantor  did  not  own  when  he  made  the 
deed  of  1886,  and  which  appellant  and  Ids 
grantor  had  been  In  the  actual,  adverse 
poesesalon  of  for  more  than  26  years.  We 
do  not  nnderstand  the  title  to  this  parcel 
to  have  been  in  controversy,  nor  Is  It  af- 
fected  by  the  Judgment  in  this  case. 

There  appearing  no  error  in  the  record, 
the  Judgment  is  affirmed. 


TATBS  V.  Hn.LER'8  CRBEK  GON8T.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  S,  1905.) 

Masteb  and  Skkvant— Injtobies  to  Bxbvakt 
— NseuoxRCE. 
In  an  action  for  injnries  to  a  member  of  a 
raflroad  cmistmction  crew,  caused  by  his  being 
thrown  from  a  tender  on  which  he  was  riding 
to  hia  work,  evidence  of  a  andden  or  hard  Jerk 
of  the  tender  by  the  engine  was  insufficient  to 
show  negligence  on  the  part  of  the  engineer 
or  fireman,  where  the  engine  and  tender  were 
not  equipped  with  the  safeguards  and  other  ap- 
pliances Dsed  on  passenger  trains,  but  were  in- 
tended only  for  railroad  construction  work, 
and  there  was  no  evidence  that  the  jerk  was  an 
nnnsnal  one  or  was  caused  by  the  application 
•f  any  nnnecessary  force. 

Appeal  ttom  Ctrcnit  Court,  Estill  County. 

"Not  to  be  officially  reported." 

Action  by  Charles  Yates  against  the  Mil- 
ler's Creek  Construction  Company.  From  a 
Judgment  tor  defendant,  plalntUf  appeals. 
Affirmed. 

Grant  B.  Lilly,  for  appellant  Wallace  ft 
Harris  and  Hugh  Rlddell,  for  appellea 

SETTLE,  J.  The  only  question  presented 
for  oar  consideration  on  this  appeal  is  wheth- 
er or  not  the  lower  court  erred  in  giving  a 
peremptory  instruction.  The  petition  states 
a  cause  of  action,  as  it  in  substance  avers 
that  ajipellant,  white  in  the  employment  of 
appellee  and  oigaged  in  its  work  of  railroad 
constmction,  was  by  the  negligence  of  its 
engineer,  in  suddenly  and  violently  starting 
80  8.W.— -18 


or  increasing  the  speed  of  its  train,  thrown 
from  and  under  a  tender  attached  thereto, 
upon  wbidi  he  and  stHue  of  his  fellow  work- 
men were  riding  to  their  work,  whereby  bis 
left  leg  and  the  index  finger  of  his  right  hand 
were  so  crushed  and  Injured  Aa  to  necessi- 
tate their  amputation.  For  the  Injuries  thus 
sustained  appellant  sought  to  recover  $20,000 
In  damages.  The  answer  of  appellee  denied 
the  act  of  negligence  attributed  to  its  en- 
gineer, averred  his  and  the  fireman's  igno- 
rance of  appellant's  presence  on  the  tender, 
and  that  his  injuries  were  due  to  his  own 
negligence  in  attempting  to  get  upon  the  tend- 
er while  It  and  the  engine  were  in  motion, 
which  negligence  so  contributed  to  his  in- 
juries that,  but  for  same,  they  would  not 
have  been  received.  The  affirmative  matter 
of  the  answer  was  denied  by  reply,  thus 
completing  the  Issues. 

It  appears  ftt>m  the  evidence  that  there 
were  usually  tvro  tenders  attached  to  the  en- 
gine of  the  constmctlMi  train  used  by  ap- 
pellee in  its  work,  that  much  of  the  time  the 
engine  and  taiders  were  used  without  other 
cars,  and  that  appellee's  employes  often 
rode  from  their  camp  to  the  place  of  work  and 
from  work  to  the  camp  upon  the  engine  or 
tenders.  On  the  day  that  appellant  was  in- 
jured he  and  three  of  his  fellow  workmen, 
hearing  the  locomotive  whistle  as  It  approach- 
ed the  camp,  went  to  the  track  for  the  pur- 
pose of  riding  to  the  place  of  their  work. 
Upon  reaching  them  the  engine,  with  its  tend- 
ers attached,  slackened  its  speed  until  it 
almost  stopped.  Thereupon  one  of  appel- 
lant's party,  his  brother,  got  on  the  pilot 
in  front  of  the  engine,  two  of  the  others  got 
on  the  first  tender,  and  appellant  on  the  rear 
end  of  the  first  tender.  According  to  his  own 
testimony,  "almost  as  soon"  as  he  got  on  (i.  e.. 
Just  after  he  did  so)  the  engine  gave  a  Jerk 
forward  and  threw  him  on  the  track  in  front 
of  the  second  tender,  which  ran  over  and 
crushed  his  leg  and  finger.  He  did  not  know 
what  caused  the  Jerk,  but  whea  it  occurred 
he  was  standing  on  the  step  of  the  tender, 
which  was  a  wide  plank  running  across  the 
rear  end  of  the  tender.  Appellanfs  three 
fellow  workmoi  testified  in  his  behalf.  Two 
of  them.  Bates  and  Cotton,  saw  him  get  on 
the  tender  and  saw  him  fall ;  but  Bates  did 
not  testify  as  to  the  jerking  of  the  engine. 
Cotton  alone  corroborated  appellant  as  to  the 
jerking  of  the  engine,  whlch.be  said  was  due 
to  the  throwing  open  of  the  throttle.  Appel- 
lant's brother,  who  was  on  the  pilot  of  the 
engine,  did  not  see  the  position  of  appellant 
on  the  tender,  or  see  him  fall.  He  testified, 
however,  as  to  the  manner  in  which  the  party 
got  on  the  engine  and  tender  and  as  to  the 
character  of  appellanfs  injuries,  but  made 
no  statement  as  to  the  Jerking  of  the  engine. 

The  foregoing  is,  in  substance,  all  the  evi- 
dence introduced  in  appellanfs  behalf,  and 
we  are  of  opinion  that  it  does  not  show  that 
appellanfs  injuries  were  caused  by  negli- 
gence of  the  engineer,  fireman,  or  other  serv- 
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ant  of  appellee  In  charge  of  the  train.  From 
the  fact  that  appellant  was  one  of  the  party 
standing  near  the  track  when  the  engine  ap- 
proached the  camp,  it  may  be  Inferred  that 
the  engineer  or  fireman  then  saw  him ;  bat  it 
does  not  necessarily  prove  that  either  of  them 
knew  him  to  be  one  of  those  who  got  on  the 
engine  or  tender.  No  witness  testified  that 
the  engineer  or  fireman  was  personally  ac- 
quainted with  appellant,  or  knew  of  the 
manner  and  place  of  his  getting  on  the 
tender,  and  there  was  not  a  scintilla  of 
evidence  that  either  of  them  knew  or 
could  have  seen  where  he  placed  himself  af- 
ter getting  thereon,  or  that  he  was  In  a  peril- 
ous  situation  before  or  at  the  time  of  his 
fall  from  the  tender.  The  fact  that  there 
was  a  sudden,  or  even  hard.  Jerk  of  the  tend- 
ers by  the  engine,  does  not  prove  that  the 
engineer  or  fireman  was  negligent  The  only 
witness  professing  to  know  what  caused  the 
Jerk  was  Ootton,  and  he  explained  that  It 
was  caused  by  the  opening  of  the  throttle. 
Not  being  an  expert,  he  was  unable  to  tell 
whether  the  opening  of  the  throttle  was,  or 
not,  at  the  time  necessary.  All  he  could 
say  about  it  was  "the  Jerking  was  caused  by 
the  throttle  being  opened,  starting  the  train 
again.  I  do  not  know  how  wide  the  same 
was  opened,  but  it  started  the  train  with  a 
Jerk."  The  proof  wholly  failed  to  show  that 
the  Jerk  which  threw  appellant  from  the  tend- 
er was  not  snch  as  usually  attends  the 
movements  of  snch  a  train,  or  that  It  was 
of  unusual  force,  or  was  caused  by  any  un- 
necessary force  applied  to  the  train  through 
the  engine  or  In  the  manner  of  operating  It 

This  was  not  a  passenger  train,  provided 
with  the  safeguards  and  other  appliances  used 
in  equipping  trains  for  the  comfort  and  safe- 
ty of  passengers;  but  It  was  an  engine  and 
two  tenders,  without  accommodations  for 
passengers  and  only  used  by  appellee  for 
railroad  building.  Snch  a  train  would  natu- 
rally run  less  smoothly  and  with  more  Jolting 
and  jerking  than  an  ordinary  freight  train. 
In  L.  &  N.  R.  K.  Co.  V.  Fox's  Adm'r,  42  8.  W. 
922,  20  Ky.  Law  Rep.  81,  it  U  said:  "The 
fact  that  there  was  a  'pretty  hard  jerk,'  or 
'hard  Jerk,'  at  the  time  deceased  fell,  does  not 
establish  the  fact  that  it  was  caused  by  the 
negligent  conduct  of  those  in  control  of  the 
train.  Such  jerks  may  result  from  the  usual 
movements  of  trains."  In  C,  N.  O.  &  T.  P. 
R.  R.  Co.'s  Receiver  v.  Jackson,  58  S.  W. 
626,  22  Ky.  Law  Rep.  630,  we  find  this  state- 
ment on  the  subject  under  consideration: 
"Besides  this,  there  is  no  proof  offered  by  the 
appellee  to  show  that  the  jerk  which  threw 
him  from  the  train  was  one  that  was  unusual 
In  the  moving  of  freight  trains,  or  that  any 
unnecessary  force  was  applied  to  the  train 
which  produced  the  sudden  movement  desig- 
nated as  a  'jerk.'  There  was  no  negligence 
shown  upon  which  to  base  a  recovery.  A. 
peremptory  instruction  should  have  been 
given." 

In  view  of  the  utter  failure  of  appellant 


to  prove  that  his  Injuries  were  caused  by 
the  negligence  of  appellee's  engineer  or  fire- 
man, there  was  no  etroe  In  the  giving  of  the 
peremptory  Instruction,  which  authorized  the 
verdict  returned  by  the  jury  In  favor  of  ap- 
pellee^ 
Wherefore  the  judgment  Is  aflSrmed. 


LESLIE  COUNTY  v.  SOUTHERN  LUM- 
BER CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  8,  190B.) 

1.  Highways— Action  fob  Obbtbttctiok. 

A  cotuty  may  recover  damages  for  obstruc- 
tion of  a  highway  which  has  been  used  by  the 
?ablic  under  a  daim  of  right  for  as  much  as 
S  years  continuously  before  commencing  an 
action  therefor,  without  rdiowine  that  it  was 
established  by  statutory  proceemngs  or  judg- 
ment of  the  count7  court 

[Ed.  Note. — For  cases  In  point,  see  voL  25, 
Cent  Dig.  Highways,  f  438.] 

2.  PLBAnine  —  Dkhttsbkb— Monon  to  Make 
PLKAnnro  Mobs  Spboific. 

The  failure  of  the  i>etition  in  an  action  for 
the  obstruction  of  a  highway  to  designate  with 
sufficient  particularity  the  points  of  obstruction 
is  not  a  ground  of  demnrrer,  but  must  be  taken 
advantage  of  by  motion  to  make  the  petition 
more  specific. 

Appeal  from  Circuit  Conit,  Leslie  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  Leslie' county  against  the  South- 
ern Lumber  Company.  From  a  judgment 
sustaining  a  demurrer  to  the  petition,  plain- 
tiff appeals.    Reversed. 

X  U  Bicknell,  A.  B.  Dixon,  and  Jno.  L. 
Dixon,  for  appellant  W.  S.  Moberley,  for 
appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Leslie  circuit  court  sus- 
taining a  demurrer  to  the  appellant's  petition 
and  dismissing  Its  action.  The  action  was 
Instituted  by  appellant  Leslie  county,  to  re- 
cover of  appellee,  the  Southern  Lumber  Com- 
pany, damages  for  obstructing  with  logs  and 
timber  two  of  its  highways  described  in  the 
petition.  i 

It  Is  contended  by  counsel  for  appellee  i 
that  the  demurrer  was  properly  sustained, 
because  the  petition  does  not  state  that  the 
public  roads,  which  it  is  alleged  appellee  ob- 
structed, were  established  by  the  usual  stat- 
utory proceedings  or  judgment  of  the  county 
court  The  averments  of  the  petition  on  this 
point  are  to  the  effect  that  the  county  is  the 
owner  and  In  the  actual  possession  of  the  two 
public  highways  In  question,  and  that  they 
had  been  dedicated  to  and  used  by  the  travel- 
ing public  for  more  than  16  years  next 
before  the  institution  of  this  action.  We 
assume  that  the  highways  have  not  been  es- 
tablished by  the  usual  statutory  proceed- 
ings, as  the  petition  does  not  so  allege,  but 
that  they  have  been  acquired  by  the  county 
for  the  use  of  the  public  by  dedication  or 
prescription.  "If  the  owner  of  the  fee  seta 
apart  to  the  use  of  the  public  a  paasway 
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over  bis  land.  Intending  to  dedicate  it  to  the 
pnbUc  use,  it  Is  not  required  to  be  in  wrlt- 
Ins-  *  *  *  It  is  anffident  if  his  Intention 
and  express  act  are  clear  and  coincide.  In 
that  event  the  dedication  will  be  effectlye  im- 
mediately upon  its  acceptance  by  the  public. 
If,  however,  there  is  not  an  express  dedica- 
Hon,  bat  the  owner  suffers  the  pnbllc  to  nse 
the  paasway,  knowing  it  is  claiming  it  as  a 
matter'  of  right,  the  law  presumes  the  dedi- 
cator's Intention  to  be  in  accord  with  the 
public's  use.  •  •  •  While  an  acceptance 
by  the  public  is  essential  to  a  complete  dedi- 
cation of  a  public  highway,  the  acceptance 
may  be  either  by  formal  ratification  by  the 
proper  official  board  of  the  munldpallty,  or 
b;  implication  by  it,  where  it  takes  charge  of 
the  road  by  directing  Improvements  on  be- 
half of  the  public,  or  otherwise  by  overt  act 
recognizee  It  as  a  public  road,  or  It  may  be 
by  the  public  by  such  protracted  and  contin- 
ued use  as  to  clearly  Indicate  its  acceptance 
when  the  road  dedicated  is  a  benefit  to  the 
pnbllc  and  not  a  burden.  In  the  last-named 
state  of  case  a  formal  acceptance  by  the 
pnH>er  legal  authority  will  be  conclusively 
presumed  to  have  taken  place."  Riley  v. 
Buchannon,  76  S.  W.  527,  63  L.  R.  A.  642, 
25  Ky.  Law  Rep.  863;  Commonwealth  v. 
Terry,  86  8.  W.  519,  27  Ky.  Law  Rep.  684. 
In  an  action  of  ejectment  or  trespass,  It  is 
sufficient  for  the  plaintiff  to  aver  that  he  is 
the  owner  and  in  the  actual  possession  of  the 
land  he  seeks  to  recover,  or  for  which  he 
asks  damages  for  the  trespass  complained 
of.  without  setting  forth  how  or  in  what 
manner  his  title  was  acquired;  and  as,  in 
an  action  of  ejectment  or  trespass,  the  plain- 
tiff may  recover,  though  without  a  paper 
title  of  record.  If  he  prove  actual  adverse 
possession  of  the  land  In  controversy  to  a 
well-defined  marked  boundary  for  as  much 
as  15  years  continuously  before  the  bringing 
of  the  action,  so  may  appellant  recover  dam- 
ages against  one  for  obstructing  a  public 
highway  by  showing  the  use  by  the  public 
of  such  highway  under  a  claim  of  right  for 
as  much  as  15  years  continuously  before  the 
institution  of  the  action  for  such  damages. 

While  the  public  highways  In  controversy 
In  this  case  are  sufficiently  described  in  the 
petition,  we  think  the  points  of  obstruction 
are  not  designated  with  sufficient  partlculari- 
tr.  However,  this  defect  In  the  petition  is 
not  a  ground  of  demurrer,  but  must  be  taken 
advantage  of  by  motion  to  make  the  petition 
OMre  spectfla 

We  think  there  can  be  no  question  as  to 
appellant's  right  to  damages,  if  the  cause  of 
action  stated  in  the  petition  should  be  sus- 
tained by  proof  upon  the  trial,  yet  to  occur. 
Similar  actions  have  been  maintained  by 
other  cotmties  In  this  state  with  the  approv- 
al of  this  court  Greenup  County  v.  Mays- 
nile  &  Big  Sandy  R.  R.  Co.,  88  Ky.  660,  11 
8.  W.  774;  Lawrence  County  v.  Chattarol 
B.  B.  Co,  81  Ky.  225;  U  ft  N.  R.  R.  Go.  T. 


Whitley  County,  95  Ky.  215,  24  a  W.  604, 
44  Am.  St.  Rep.  220. 

Being  of  opinion  that  the  lower  court  erred 
in  sustaining  the  demurrer  to  the  petition, 
the  judgment  is  reversed,  and  cause  remand- 
ed, that  the  demurrer  may  be  overruled,  and 
for  further  proceedings  consistent  with  this 
opinion. 


LOUISVILLE  &  N.  R.  CO.  ▼.  MORTON. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1905.) 

1.  NKGLioEncK  —  Evidence  —  Pbeoautions 
AOAINST  Recttbbing  Injubt. 

Evidence  of  the  repair  or  supply  of  a  de- 
fect after  the  occurrence  of  an  injury  caused 
by  such  defect  is  not  competent  on  the  issue  of 
whether  the  appliance  was  reasonably  safe  be- 
fore the  repair  was  made,  nor  for  any  other 
purpose. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  Sf  256,  256.] 

2.  Evidence  —  Expert     Tebtucokt  —  Exfk- 
BiENCK  OF  Witness. 

In  an  action  for  Injuries  to  a  servant. en- 
gaged in  loading  logs  onto  a  car,  persons  hav- 
ing experience  and  skill  in  the  business  of  load- 
ing logs  may  testify  as  to  the  usual  and  proper 
way  of  loading  such  logs  and  what  are  the 
dangers  attending  the  work ;  but  persons  who 
have  not  had  such  experience  should  not  be 
allowed  to  give  their  opinions  on  the  subject 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  |  2343.] 

Appeal  from  Circuit  Court  Hopkins  County. 

"To  be  officially  reported." 

Action  by  Charles  Morton  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Benjamin  D.  Warfield  and  CUfton  J.  Wad- 
dell,  for  appellant  Gordon,  Gordon  &  Cox, 
for  appellee. 

HOBSON,  0.  J.  Charles  Morton  was  a 
section  hand  in  the  employment  of  the  Lou- 
isville &  Nashville  Railroad  Company.  A 
freight  train  dropped  some  logs,  and  the  sec- 
tion foreman  took  his  crew  to  pick  them  up. 
He  loaded  the  logrs  upon  some  trucks  and 
took  them  to  the  nearest  station,  and  there 
he  undertook  to  load  them  on  a  freight  car 
by  means  of  skids  reaching  from  the  ground 
up  to  the  car.  It  was  a  cold  day.  There 
was  Ice  on  the  logs  and  Ice  on  the  skids. 
When  they  began  rolling  the  logs  some  one 
of  the  hands  said  that  they  ought  to  have  a 
rope  to  hold  them.  The  boss  said:  "Roll 
the  log  up."  It  was  a  large  white  oak  log, 
weighing  3,000  or  4,000  pounds.  One  man 
stood  at  each  end  to  chock  the  log.  One  of 
the  men  had  an  ax  and  the  other  a  brick. 
When  the  log  got  nearly  to  the  top,  the  brick 
slipped  on  the  Ice.  The  log  came  back.  The 
men  at  that  end  of  the  log  ran  out  of  the 
way,  but  Morton,  who  was  working  at  the 
other  end,  had  not  time  to  get  out  of  the  way 
of  the  log,  and  was  caught  and  Injured.  He 
filed  this  suit  to  recover  for  his  injury,  and. 
a  verdict  and  Judgment  having  been  ito- 
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dered  In  Ms  favor  for  the  snm  of  $500,  the 
railroad    company  appeals. 

The  court  allowed  the  plaintiff  on  the  trial 
to  prove  by  himself  and  a  number  of  other 
witnesses  that  after  he  was  bnrt  the  fore- 
man went  and  got  a  rope,  and  by  tying 
one  end  of  It  to  the  car  and  passing  It  around 
the  log  two  men  at  the  rope  could  hold  the 
log  without  any  trouble,  and  so  the  logs  were 
In  this  way  subsequently  loaded  without 
danger  or  dlfflcolty.  The  court.  In  admitting 
the  evidence,  told  the  Jury  that  It  was  to  be 
considered  by  them  only  In  determining 
whether  the  manner  of  loading  the  logs 
first  employed  was  a  reasonably  safe  means, 
and  that  It  could  not  be  considered  In  any 
way  as  bearing  upon  the  question  as  to 
whether  the  defendant  knew  that  the  first 
means  employed  was  not  reasonably  safe. 
The  defendant  excepted  both  to  the  evidence 
and  to  the  admonition  of  the  court.  The 
court  in  so  ruling  followed  Labatt  on  Mas- 
ter and  Servant,  g{  ISS,  824.  We  cannot  con- 
cur in  this  view  of  the  law.  In  Standard 
OU  Company  v.  Tlemey,  92  Ky.  867,  17  S. 
W.  1025,  14  L.  B.  A.  677,  86  Am.  St  Rep. 
B9S,  It  was  held  that  subsequent  precautions 
or  subsequent  repairs  after  an  injury  has 
occurred  are  not  competent  evidence  against 
the  defendant,  on  the  ground  that  such  evi- 
dence raises  distinct  and  Irrelevant  Issues 
for  the  consideration  of  the  Jury,  and  puts 
an  unfair  Interpretation  upon  human  con- 
duct, virtually  holding  out  an  Inducement 
for  continued  neglect.  This  case  was  fol- 
lowed in  L.  &  N.  R.  R.  Co.  v.  Bowen,  89  S. 
W.  31,  18  Ky.  Law  Rep.  1099.  In  Republic 
Iron  &  Steel  Works  v.  Gregg,  71  S.  W.  900, 
24  Ky.  Law  Rep.  1627,  the  defendant  offered 
to  show  that  the  machinery  was  operated 
after  the  accident  without  injury  in  the  same 
condition  as  at  the  time  of  the  accident. 
The  plaintiff  offered  to  show  that  subsequent 
to  the  injury  the  machinery  was  repaired. 
The  court  held  that  the  evidence  of  neither 
side  was  competent.  These  cases  are  in  ac- 
cord with  the  great  weight  of  authority. 
The  case  of  Champion  Ice  Manufacturing 
Company  v.  Carter,  51  S.  W.  16,  21  Ky.  Law 
Rep.  211,  does  not  lay  down  a  different  rule. 
That  case  turned  simply  upon  the  evidence 
that  had  been  introduced. 

A  person  cannot  make  evidence  for  him- 
self, and  tnerefore  the  defendant  cannot,  by 
allowing  a  defect  to  continue,  make  this  evi- 
dence in  his  behalf.  The  issue  the  Jury  are 
to  determine  Is  whether  ordinary  care  was 
used  before  the  Injury  to  the  plaintiff.  What 
care  was  used  after  the  injury  is  immaterial. 
Many  persons,  after  an  accident  lias  oc- 
curred, will  use  extraordinary  precautions  to 
prevent  a  recurrence  of  it  On  another  trial 
either  the  plaintiff  or  the  defendant  may  be 
allowed  to  prove,  by  persons  having  ex- 
perience and  skill  In  the  business  of  loading 
logs,  what  is  the  usual  and  proper  way  of 
loading  such  logs  and  what  are  the  dangers 
attending  the  work;  but  witnesses  who  hav* 


not  had  such  exi>erlence  in  Hie  business  as 
to  be  considered  experts  should  not  b«  al- 
lowed to  give  their  opinions  on  the  subject 
We  see  no  other  error  In  the  record.  The 
Instructlona  of  the  ooort  properly  presented 
the  law  of  the  case. 

Judgmoit  reversed,  and  causa  remanded 
tor  a  new  trial. 


SLUSHBR  et  al.  v.  HOPKINS  et  aL 
(Court  of  Appeals  of  Kentuc^.    Nov.  9,  1905.) 

1.   TRIAI/— IKBTBUOTIONS. 

Tlie  siving  of  instractions  not  sabstantially 
differing  from  those  asked  is  sufficient 

[Bd.  Note. — For  cases  in  point  see  toL  46, 
Cent  Dig.  Trial,  H  664,  665.f 

9.  NbW    TBIAX  — NSWI.T    DiaOOVKBBD     Bvi- 
DEIIOK. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  which-  is  merely  cnmolative 
and  by  ordinary  diligence  should  have  been 
obtained  on  the  trial. 

[Eld.  Note. — For  cases  in  point,  we  vol.  87, 
0«it  Dig.  New  Trial,  H  214,  21&1 

Appeal  f^m  drcnlt  Court  Bell  Connty. 

"Not  to  be  ofBciaUy  reported." 

Action  by  W.  C.  Hopkins  and  another 
against  John  Slusher  and  anothei.  Judg- 
ment for  plaintiffs.  Defendants  appeaL  Af- 
firmed. 

Weller  &  Points,  for  appellants.  N.  B. 
Hays  and  A.  O.  Patterson,  for  appellees. 

HOBSON,  O.  J.  Appellants  and  appellees 
entered  Into  the  following  written  contract: 
"Articles  of  agreement  made  and  entered  In- 
to this  January  17th,  1901,  by  and  between 
John  Slusher  and  E.  S.  Howard,  of  the  first 
part  and  W.  C.  Hopkins  and  J.  L.  Hopkins, 
party  of  the  second  part  sH  of  the  counties 
of  Bell,  Leslie,  and  Harlan,  and  state  of  Ken- 
tucky. The  parties  of  the  first  part  have 
this  day  given  them  all  the  timber  to  haul  ou 
Phillips  Fork  and  Its  waters  at  the  price  of 
$3.00  per  thousand  from  A.  B.  Gross'  up  said 
fork  and  $2.50  per  thousand  from  said  A.  B. 
Gross'  down  said  fork  to  the  mouth  of  Epb. 
Helton's  branch,  and  $2.00  per  thousand  on 
Eph.  Helton's  branch.  The  said  W.  G.  Hop- 
kins and  J.  L.  Hopkins  bind  themselves  to 
continue  hauling  on  the  old  logs  that  are  now 
sawed  until  they  are  all  delivered  In  the 
splash  dam.  They  further  agree  to  run  two 
wagons  on  said  logs  until  the  first  of  March. 
1901.  They  further  agree  to  haul  all  the  said 
logs  In  said  contract  and  have  them  delivered 
Into  dam  by  the  first  day  of  February,  1902. 
The  party  of  the  first  part  agrees  to  haul  and 
pit  said  timber  on  skids  In  good  shape  for 
putting  on  a  wagon.  The  party  of  the  first 
part  Is  to  furnish  all  necessary  expenses  ajs 
to  money  for  work  hands  and  buying  food 
for  them.  Balance  to  be  paid  on  the  old  Ic«s 
when  the  work  is  done  and  logs  branded. 
The  timber  that  Is  contained  in  this  contract 
Is  the  timber  that  was  sold  by  BL  S.  Howard 
to  John  Slusher.    John  Blusher.    EL  8.  Ho«r- 
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wd.  W.  a  Hopkins.  J.  L.  Hopkins."  W. 
G.  and  J.  L.  Hopkins  began  banllng  out  the 
timber  pursuant  to  tbe  contract  soon  after 
It  was  made,  and  conttnued  nntll  some  time 
In  April,  1901,  when.  Slasher  and  Howard 
harlng  failed  to  famish  the  necessary  money 
for  work  bands  and  baying  feed  for  tbe 
teams,  they  qalt  haallng  and  subsequently 
brongbt  tbls  salt  to  recoTer  of  the  defendants 
$238.76,  ttke  balance  due  them  for  the  timber 
tbey  bad  hauled  and  ^76  damages  for  tbe 
breach  of  tbe  contract;  that  Is,  damages  for 
tbe  profits  lost  In  consequence  of  their  losing 
the  remainder  of  the  baoUng  from  the  failure 
of  the  defendants  to  famish  tbe  necessary 
money  to  pay  the  bands  and  boy  the  feed  for 
the  teams.  Tbe  defendants  filed  an  answer 
controTertlng  the  allegations  of  the  petition 
and  pleading  a  counterclaim  of  $400  for  dam- 
ages snstalned  by  them  from  tbe  failure 
of  tbe  plalntUfs  to  carry  out  the  contract, 
charging  that  by  reason  of  this  a  number  of 
logs  bad  not  been  hauled  out  and  had  rotted 
in  the  woods. 

At  tbe  conclusion  of  the  evidence  tbe  court 
Instructed  the  jury  as  follows:  "(1)  Tbe  court 
Instructs  tbe  jury  that  If  they  believe  from 
tbe  evidence  that  plalntiflCs  and  defendants 
entered  Into  the  contract  sued  on  and  In  evi- 
dence, and  that  the  plaintiffs  In  pursuance 
to  said  contract  hauled  logs  for  defendant, 
which,  according  to  the  contract  price,  leaves 
a  balance  of  $238.76,  the  amount  claimed  In 
tbe  petition,  they  will  find  for  the  plaintiffs 
said  sum  of  $238.76,  with  interest  from  June 
1.  1901,  unless  they  further  believe  from  tbe 
evidence  that  tbe  plaintiffs,  without  fault  of 
defendants,  abandoned  said  contract,  and 
that  by  reason  of  said  abandonment.  If  there 
was  any,  the  defendants  were  damaged  by 
said  logs  being  left  on  tbe  pits  and  unbauled ; 
and  If  the  jury  so  believe  tbey  will  deduct 
sndi  damage.  If  any,  from  said  $238.76. 
They  will  find  the  difference  for  the  defend- 
ants, not  to  exceed  the  amount  claimed,  to 
wit,  $400.  (2)  Tbe  court  Instructs  the  jury 
that  If  they  believe  from  the  evidence  the 
defendants  agreed  and  invmlsed  to  furnish 
money  necessary  to  pay  plaintiffs'  work 
bands  and  to  buy  feed  for  plaintiffs'  teams 
engaged  In  hauling  said  logs,  and  that  de- 
fendants failed  and  refused  to  furnish  said 
money  and  feed,  and  that  the  plaintiffs  had 
to  quit  said  job  by  reason  of  said  failure,  tbey 
will  find  for  the  plaintiffs  the  damage  they 
sustained  by  reason  thereof,  not  to  exceed 
the  amount  claimed  In  the  petition,  $576,  In 
addition  to  the  amount.  If  anytblng,  which 
tbey  may  find  under  Instruction  No.  1.  (3) 
The  court  Instracts  the  jury  that  the  measure 
of  damages  is  tbe  difference  between  the  con- 
tract price  and  the  cost  of  hauling  said  logs 
to  tbe  plaintiffs,  as  shown  by  the  evidence." 

The  defendants  asked  tbe  court  to  Instruct 
tbe  jury  as  follows:  "(1)  The  Jury  will  find 
for  tbe  plaintiffs  the  sum  of  $238.76,  and  they 
may  or  nuiy  not  allow  interest  from  June  1, 


1901,  In  their  discretion.  (2)  If  tbe  jury,  bow- 
ever,  believe  from  tbe  evidence  that  tbe  plain- 
tiffs quit  the  contract  of  hauling  without  any 
fault  on  the  part  of  tbe  defendant,  they  will 
find  for  the  defendant  Slusher  on  his  counter- 
claim the  damage  he  sustained  thereby,  not 
to  exceed  tbe  sum  of  $400;  and  If  they  find 
for  tbe  said  Slusher  on  said  counterclaim 
tbey  may  offset  the  amount  found  for  plain- 
tiffs In  Instruction  No.  1  by  said  finding,  and 
give  the  difference  of  tbe  finding  between  said 
two  sums  to  plaintiffs  or  defendants  as  it 
may  appear.  (3)  If,  however,  the  jury  be- 
lieve from  tbe  evidence  that  the  defendants 
Slusher  and  Howard  failed  and  refused  to 
furnish  money  and  feed  for  carrying  on  said 
contract,  and  said  plaintiffs  were  compelled 
and  did  abandon  same  by  reason  thereof,  tbey 
will  find  for  tbe  plaintiffs  the  damage  tbey 
sustained  thereby,  not  to  exceed  $576.  (4) 
The  measure  of  damages  assessed,  if  any,  to 
be  the  difference  between  the  contract  price 
of  hauling  said  timber  per  thousand  and  tbe 
actual  cost  to  plaintiffs  per  thousand  for 
hauling  said  timber  from  the  pits  to  tbe 
spltmh  dam,  and  upon  the  whole  case  the 
jury  will  find  for  tbe  plaintlCrs  or  defendants 
as  their  findings  undo:  the  above  Instructions 
may  determine." 

The  jury  found  for  the  plaintiffs  for  the 
full  amount  claimed,  and  tbe  defendants  ap- 
peal. 

The  defendants  complain  of  tbe  instruc- 
tions given  by  the  court,  but  we  are  unable 
to  see  any  substantial  difference  between  the 
InstructlonB  the  court  gave  and  those  the  de- 
fendants asked.  We  cannot  see  that  the  jury 
could  have  been  misled  by  the  words  "U 
tbere  was  any,"  after  the  word  "abandon- 
ment," in  tbe  first  instruction,  or  by  the 
words  "as  shown  by  the  evidence"  In  the 
third  Instruction.  The  words  "if  there  was 
any,"  In  the  first  Instruction,  were  simply 
sdded  to  show  that  the  court  was  submitting 
to  the  jury  whether  tbere  had  been  an 
abandonment  of  the  contract  by  the  plaintiffs. 
The  words  "as  shown  by  the  evidence"  in  the 
third  Instruction  were  added  to  confine  the 
jury  to  the  evidence  In  the  case  in  estimating 
the  damages. 

While  the  verdict  Is  large,  we  cannot  say 
that  it  is  palpably  excessive  under  the  evi- 
dence, indicating  passion  or  prejudice  on  the 
part  of  the  Jury. 

The  newly  discovered  evidence  relied  on  was 
In  the  main  merely  cumulative,  and  should 
by  ordinary  diligence  have  been  obtained  on 
the  trial.  If  new  trials  were  granted  for 
such  grounds,  there  would  reasonably  be  no 
end  to  litigation.  Parties  are  required  to 
exercise  diligence  In  preparing  their  cases, 
and  new  trials  will  never  be  granted  on  ac- 
count of  newly  discovered  evidence  which  by 
proper  diligence  should  have  been  Introduced 
on  tbe  trial. 

There  was  evidence  from  which  tbe  Jury 
were  authorized  to  infer  that  defendants  got 
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the  hauling  done  for  less  than  plaintiffs  were 
to  get  under  the  contract,  and  that  they  re- 
fused to  furnish  plaintiffs  the  money  so  that 
they  might  get  out  of  the  contract  and  have 
the  hauling  done  more  cheaply  by  another. 
Judgment  affirmed. 


JACOB  T.  JACOB'S  BX'B  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1905.) 

1.  iNsraANCE  —  Mtjtuai.   Benefit   Associa- 
tions— Change  of  Beneficiabt — Evidenck. 

Evidence  in  an  action  to  determine  who 
was  entitled  to  take  under  a  benefit  certificate 
held  to  sustain  a  finding  that  a  certificate  pay- 
able "as  directed  by  the  will"  was  not  changed 
by  the  member  so  as  to  make  it  payable  to  Ills 
children. 

2.  Wiixs— Beqttest  of  Life  Inbubance. 

A  will  bequeathing  $40,000  to  be  derived 
from  testator's  life  insurance  passes  a  benefit 
certificate  issued  to  him  payable  "as  directed  by 
the  will,"  where  less  than  that  amount  of  in- 
surance, even  including  such  certificate^  was 
collected. 

[Eld.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {}  1459-1461.  1941.] 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty.  Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Charles  D.  Jacob's  executor 
and  others  against  Jennie  B.  Jacob.  From 
the  Judgment,  said  Jennie  R.  Jacob  appeals. 
Affirmed. 

R.  T.  Colston,  for  appellant  Richards  & 
Ronald,  for  appellees. 

BARKER,  J.  The  question  Involyed  on 
this  appeal  is  whether  or  not  Charles  D. 
Jacob,  deceased,  did  in  his  lifetime  change 
his  policy  of  insurance  for  two  thousand 
dollars  (being  No.  25,393,  and  payable  "as 
directed  by  the  will")  so  as  to  make  it  pay- 
able to  his  children.  If  he  did  make  this 
change,  the  Judgment  must  be  reversed; 
If  not.  It  should  be  affirmed.  The  question 
Is  one  wholly  of  fact,  and  as  the  learned 
Judge  of  the  chancery  branch,  first  division, 
of  the  Jefferson  circuit  court.  In  his  opinion, 
most  elaborately  analyzes  and  discusses  the 
evidence  upon  which  he  reached  the  conclu- 
sion that  no  such  change  was  made  in  favor 
of  the  children,  and  as  we  concur  In  this 
conclusion,  we  adopt  the  opinion  of  the 
chancellor  as  our  own.    It  is  as  follows  : 

"On  November  12,  18T7,  Oolden  Lodge, 
No.  1,  Knights  of  Honor,  Issued  certificate 
No.  115  to  Charles  D.  Jacob  for  $2,000,  pay- 
able to  his  wife.  Addle  M.  Jacob.  In  1880 
the  Supreme  Lodge  changed  its  plan  of 
Issuing  certificates  of  insurance  by  calling 
In  all  certificates  which  had  been  Issued  by 
the  local  lodges  and  substituting  therefor 
certificates  of  Insurance  Issued  by  the  Su- 
preme Lodge.  In  pursuance  of  this  new 
policy  the  Supreme  Lodge,  on  July  12,  1881, 
Issued  to  Mr.  Jacob  benefit  certificate  No. 
25,393,  for  the  sum  of  $2,000,  payable  'as 
directed  by  the  wUL'  For  some  reason, 
which  Is  not  now  evident  Mr.  Jacob  failed 


to  surrender  his  old  certificate.  No.  115.  On 
March  7.  1878,  Addle  M.  Jacob,  the  wife  of 
Charles  D.  Jacob,  died.  On  September  7, 
1887,  the  Supreme  Lodge  at  St  Louis  re- 
ceived the  original  benefit  certificate  Na 
115,  Indorsed  as  follows :  'Ohange  name  of 
beneficiary  to  Jennie  Jacob  Caldwell,  Lucy 
D.  Jacob,  and  Charles  D.  Jacob,  Jr.,  my 
three  children.  Charles  D.  Jacob.  Attest: 
Ira  Jones,  Reporter.  Bro.  Jacob's  wife  Is 
dead,  and  he  says  he  has  no  other  B.  C  Ira 
Jones.'  That  certificate  bears  the  official 
stamp  of  the  Supreme  Lodge  as  follows: 
'Received  September  7tli,  1887.  Supreme 
Reporter.'  Upon  receiving  this  certiflcate 
the  Supreme  Reporter  declined  to  make  any 
change  for  the  reason  that  the  old  cer- 
tificate. No.  116,  which  had  been  sent  to 
blm,  had  been  superseded  In  1880  by  the 
new  certiflcate.  No.  25,393.  The  reporter, 
therefore,  sent  to  Mr.  Jacob  the  usual  affida- 
vit to  be  made  In  case  of  a  lost  or  mislaid 
certiflcate,  doubtless  with  the  Information 
that  the  new  certiflcate.  No.  25,393,  was 
payable  "to  whom  directed  by  the  will," 
or  at  least  calling  his  attention  to  that 
certificate.  Nothing  further  was  done.  We 
may  assume  that  Mr.  Jacob  was  satisfied 
with  the  Information  that  he  could  name 
the  beneficiary  of  this  policy  In  his  will,  and 
that  he  could  make  his  children  beneficiaries 
under  the  will  as  well  as  he  oonld  by  chan- 
ging the  form  of  the  policy.  On  June  2, 
1897,  Mr.  Jacob  was  married  to  the  defend- 
ant. Edith  Bnllltt  Jacob.  By  his  first 
marriage  Mr.  Jacob  left  the  three  children 
named  above,  Jennie  Jacob  Cteldwell  (now 
Jennie  R.  Jacob,  defendant  herein),  Lucy 
D.  Jacob,  and  Charles  D.  Jacob,  Jr.  Charles 
D.  Jacob,  Jr.,  died  July  1,  1898,  unmarried. 
Intestate,  and  without  Issue,  and  Lucy  D. 
Jacob  died  August  14,  1902,  unmarried. 
Intestate,  and  without  Issue,  leaving  the 
defendant,  Jennie  R  Jacob,  as  the  only  child 
of  Charles  D.  Jacob,  Sr.  Charles  D.  Jacob, 
the  father,  died  December  25,  1898,  leaving 
surviving  him  his  widow,  the  said  E^dlth 
Bullitt  Jacob,  and  his  daughter,  the  said 
Jennie  R.  Jacob  (formerly  Jennie  Jacob 
Caldwell),  as  his  only  heirs  and  devisees. 
Both  the  widow  and  lite  daughter  are  claim- 
ing the  proceeds  of  this  $2,000  policy. 
After  the  death  of  Mr.  Jacob  an  envelope 
was  found  among  his  papers  with  the 
following  Indorsement:  'A  certificate  of 
Knights  of  Honor  given  to  I.  Wilson,  Flnan- 
dal  Reporter,  to  change  beneflclartes  from 
Addle  M.  Jacob  to  my  children.  Charles  D. 
Jacob.  August  80th.'  Immediately  below 
was  this  direction:  Ira  Jones,  Reporter, 
1611  W.  Madison  Street,  S.  500.' 

"The  widow  claims  under  the  will,  which 
gives  her  $40,000  out  of  the  proceeds  of  the 
testator's  life  Insurance  policies,  which  sum 
she  has  not  yet  received,  while  the  daughter 
claims  under  the  benefit  certificate.  By  the 
terms  of  the  organic  law  of  the  Knights  of 
B.<mot  a  memt)^^h|^  the  right  at  any  time 
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to  change  tbe  beneficiary  by  surrendering  hla 
boieflt  certificate  and  paying  a  fee  of  SO  cents. 
It  to  claimed  by  Jennie  R.  Jacob  that  her 
father  did  all  he  was  reqnlred  by  the  terms 
of  the  charter  to  do  when  he  sent  his  certif- 
icate to  the  home  o£Bce  accompanied  by  the 
fee:    Bat  this  record  does  not  bear  ont  that 
contmtlon.    It  Is  tme  that  Mr.  Ira  Jones, 
DOW  a  man  about  79  years  old,  testifies  that 
he  sent  the  new  certificate.  No.  25,393,  to  the 
St  Lonls  office  aboat  a  year  after  the  deatb 
of  Mrs.  Addle  M.  Jacob.    As  a  reason  for 
his  action,  he  says  that  Mr.  Jacob  concluded, 
after  the  death  of  his  first  wife,  to  change 
tbe  policy,  so  as  to  make  It  payable  to  his 
children,  and  that  the  witness  (Jones)  sent 
the  second  policy,  No.  25,S93,  to  the  St  Louis 
office,  with  the  Indorsement  on  It,  requesting  a 
nev  policy  in  the  name  of  his  three  children. 
Bat  when  we  remember  that  the  envelope 
memorandum  was  dated  August  30th  (with- 
out year),  and  referred  by  Its  terms  to  Addle 
M.  Jacob  as  the  beneficiary,  and  that  the 
original  certificate  (No.  116)  was  also  payable 
to  Addle  M.  Jacob  and  was  received  In  St. 
Lonls  on  September  7,  1887,  the  conclusion  Is 
almost  irresistible  that  tbe  envelope  mem- 
orandum referred  to  the  original  certificate, 
Xo.  115,  which  la  the  only  certificate  that  Mr. 
Jacob  ever  sent  to  the  St.  Louis  office.    Mr. 
Jones'  testimony  that  be,  as  reporter  of  the 
local  lodge,  received  the  second  certificate. 
No.  25,303,  from  Mr.  Jacob,  with  Instructions 
to  chainge  It  to  his  children  and  send  It  to 
tbe  borne  lodge,  is  certainly  a  misapprehen- 
sion of  tbe  situation,  now  more  than  IS  years 
ago.    He  nowhere  says  that  be  had  more 
than  one  transaction  with  Mr.  Jacob,  and 
Mr.  Jones'  own  Indorsement  on  the  back  of 
tbe  old  certificate.  No.  115,  shows  that  he 
sent  tbat  certificate  to  the  home  lodge  and 
that  the  Supreme  Lodge  received  it    There- 
fore, when  we  take  all  of  these  facts  into 
consideration,  it  appears  perfectly  plain  that 
upon  the  deatb  of  his  first  wife  Mr.  Jacob 
had  only  tbe  old  certificate.  No.  IIS,  in  bis  pos- 
session, which  by  its  terms  was  payable  to 
Addle  M.   Jacob,   and,   she  being  dead,   he 
naturally  desired  to  change  it  to  bis  children. 
He  tberef  ore  made  the  indorsement  upon  it  in 
1887,   attested  by  Mr.  Jones,  tbe  reporter, 
and  Mr.  Jones  made  this  addition  in  explana- 
tion below  the   attestation:    'Bro.   Jacob's 
wife  la  dead,  and  he  says  be  has  no  other 
B.  C.    Ira  Jones.'    The  reason  for  that  anno- 
tation by  Mr.  Jones  appears  from  the  fact 
that  tbe  local  register  in  bis  possession  show- 
ed that  tbls  policy  was  payable  'as  directed 
by  wilL'    Mr.  Jones  fnrtber  says  that  he  had 
erased   the  words  'as  directed  by  will'  on 
tbe  register,  and  had  written  In  lieu  thereof 
'Jennie   Jacob  Caldwell,   Lucy  D.   Caldwell, 
and  Obarles  D.  Jacob.'    Therefore,  when  Mr. 
Jacob  came  to  send  this  old  certificate,  No. 
115,  to  tbe  Supreme  Lodge  at  St  Louis,  he 
found  tbat  it  did  not  agree  with  his  record. 
He  tberefore  made  tbe  memorandum  that  he 
did.  to  tbe  effect  that  Mr.  Jacob's  wife  was 


dead  and  be  said  he  had  no  other  benefit 
certlflcata  Tbls  lodge  register  or  roll  was 
not,  however,  the  original  roll  which  con- 
tained the  registration  of  Mr.  Jacob's  policy 
in  1877,  but  was  a  copy  of  tbat  roll,  brought 
down  to  date  and  made  evidently  after  the 
new  policy,  No.  25,393,  bad  been  issued  In 
1881,  which  showed  that  the  policy  was  pay- 
able 'as  directed  by  will.'  So  that,  when  Mr 
Jones  says  that  be  Is  of  tbe  opinion  that  he 
sent  the  new  policy,  No.  25,^  to  the  St 
Louis  office,  he  is  evidently  mistaken,  because 
that  policy  was  never  received  at  the  St. 
Lonls  office.  It  has  never  yet  been  found, 
and  the  old  policy.  No.  115,  was  received  at 
the  St.  Louis  office.  Moreover,  as  above  stat- 
ed, Mr.  Jones'  memorandum,  to  tbe  effect  that 
Mr.  Jacob  had  no  other  benefit  certificate, 
is,  when  taken  In  connection  with  these  facts, 
conclusive  that  Mr.  Jones  handled  and  sent  to 
St.  Louis  the  old  policy.  No.  115,  and  that 
Mr.  Jacob  never  did  Indorse  the  new  policy. 
No.  25,393,  and  tbat  Mr.  Jones  did  not  send 
that  policy  to  St  Louis.  It  Is  a  mere  mis- 
take of  papers  at  a  distant  date,  which  any 
one  is  liable  to  make. 

"The  contention,  therefore,  of  Jennie  B. 
Jacob,  tbat  the  envelope  memorandum  re- 
ferred to  the  new  policy.  No.  25,393,  Is  not 
only  not  sustained  by  the  evidence,  but  tbe 
evidence  clearly  establishes  to  my  mind  tbat 
tbat  envelope  memorandum  referred  to  the 
old  policy.  No.  115;  otherwise,  it  would  not 
bave  spoken  of  It  as  payable  to  Addle  M. 
Jacob.  The  fact  tbat  the  local  lodge  register 
has  a  pen  line  run  through  the  words  'as 
directed  by  will,'  and  has  substituted  there- 
for tbe  names  of  the  three  children,  Is  of  no 
controlling  force  so  far  as  it  contradicts  the 
certificate.  It  Is,  however,  easily  explained, 
when  taken  in  connection  with  Mr.  Jones' 
testimony.  Wben  Mr.  Jacob  brought  Mr. 
Jones  the  old  policy,  No.  115,  payable  to  Mrs. 
Addle  M.  Jacob,  and  which  bad  been  super- 
seded by  the  new  policy.  No.  25,393,  payable 
'as  directed  by  will' — this  latter  policy,  how- 
ever, being  evidently  lost  or  mislaid — Mr. 
Jones  compared  tbe  old  certificate  with  the 
register  and  found  tbat  it  did  not  agree  with 
it  But,  as  Mr.  Jones  was  then  forwarding 
the  old  certificate  payable  to  Addle  M.  Jacob, 
so  as  to  have  it  payable  to  tbe  three  children, 
be  evidently  assumed  that  It  would  be  done, 
and  he  therefore  ran  bis  pen  through  the 
words  'as  directed  by  will,'  and  wrote  In  lieu 
thereof  tbe  names  of  the  three  children  as 
beneficiaries.  But  tbls  arrangement  was 
never  perfected,  because  Mr.  Jacob  subse- 
quently found  out  that  his  certificate,  instead 
of  being  payable  to  his  former  wife,  was  pay- 
able 'as  directed  by  will,'  and  he  therefore 
took  no  further  steps  In  the  matter.  I  am 
entirely  satisfied,  therefore,  upon  the  facts 
of  this  case,  that  when  Mr.  Jacob  sent  the 
old  certificate.  No.  115,  to  the  St  Louis  office, 
he  was  under  the  impression  that  that  certif- 
icate, which  was  payable  to  his  former  wife, 
was  tbe  only  certificate  tbat 
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when  be  snbsegnently  found  ont,  from  the 
affldarit  and  communication  of  the  Supreme 
Reporter  at  the  home  office  that  his  certifi- 
cate WEB  payable  'as  directed  by  will,'  he 
was  satlsfled  with  It  and  took  no  further 
steps  to  have  It  corrected.  He  conld  dispose 
of  it  by  will  as  effectually,  though,  as  he 
conld  by  having  the  certificate  changed.  He 
never  surrendered  certificate  No.  25,393,  and 
there  is  absolutely  no  evidence  tending  to 
show  that  he  did.  That  certificate  was  nev- 
er received  at  the  St  Louis  oflSce;  Mr. 
Jacob  did  not  have  it  when  be  sent  certifl- 
cate  No.  115  to  that  office,  because  he  says 
so  through  Mr.  Jones'  note;  and  the  certificate 
No.  25,393  has  never  yet  been  found  or 
accounted  for.  I  am  therefore  of  the  opin- 
ion that  certificate  No.  25,393,  payable  'as 
directed  by  will,'  represented  Mr.  Jacob's  con- 
tract of  Insurance  with  the  Knights  of  Hon- 
or, and  that  by  having  disposed  of  it  by  will 
his  widow,  Edith  Bullitt  Jacob,  takes  it  under 
the  will. 

"The  contention  of  counsel  for  Jennie  It. 
Jacob  that  the  will  should  not  be  permitted  to 
control  the  appointment  oe  distribution  of,  or 
the  rights  of  any  person  to,  any  benefit  pay- 
able by  the  order,  is  not  well  taken,  because 
the  laws  of  the  order  permitting  the  certifi- 
cate to  be  so  taken  are  not  violated  when 
the  will  follows  the  policy.  The  object  of  the 
law  of  the  order  is  to  prevent  a  will  from 
changing  the  efTect  of  the  certificate,  and  not 
to  prohibit  the  will  'from  following  the  certif- 
icate. Neither  is  the  objection  well  taken 
that  Mr.  Jacob  did  not  exercise  the  power  of 
appointment  by  the  certificate.  The  will  spe- 
cifically devises  to  his  wife,  Edith  Bullitt 
Jacob,  (40,000  to  be  derived  from  his  life  in- 
surance. It  appears  that  the  widow  has  not 
yet  received  more  than  $14,000  from  that 
source,  and  there  are  no  other  proceeds  from 
the  life  insurance  policies  except  this  $2,000 
in  controversy. 

"The  counterclaim  and  cross-petition  of 
Jennie  R.  Jacob  will  be  dismissed,  the  counter- 
claim and  cross-petition  of  Edith  Bullitt  Ja- 
cob will  be  sustained,  and  Judgment  may  be 
drawn  accordingly." 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  is  affirmed. 


MANUFACTURERS'  LAND  ft  IMPROVB- 

MENT  CO.  V.  CLEARY  et  al. 
(Court  of  Appeala  of  Kentucky.    Nov.  9,  1905.) 

L   COBPOBATIONS— MEUBESS  AND  STOCKHOLD- 

EBS— Right   to   Controi.   Corporate   Ajt- 

FAIBS. 

Stockholders  of  a  corporation  impliedly 
agree  that  the  corporation's  affairs  shall,  within 
the  limits  defined  by  its  articles,  be  controlled 
by  the  governing  board,  and  that  the  corpora- 
tion shall  endnre  (or  the  purpose  for  which  it 
is  organized  for  the  entire  period  fixed  by  its 
articles,  unless  sooner  dissolved  by  operation  of 
law,  and  the  judgment  of  the  governing  body  as 
to  matters  within  the  powers  of  the  cori>oration, 
although  it  is  unwisely  exercised,  is,  in  the 
absence    of    fraud    oonunitted    or    threatened 


against  the  corporation  or  the  minority  stock- 
holders, entirely  beyond  the  control  of  the  stock- 
holders tlirough  the  intervention  of  the  courts, 
except  in  a  case  where  the  corporate  antarpriae 
is  impossible  of  execution. 
2.  SaU  —  DIB80I.XITI01I    OW    OOXFOKinOH  — 

Failttbe  ov  Purpose. 
In  order  that  the  business  of  a  corporation 
may  be  terminated  at  the  complaint  of  a  stock- 
holder, on  the  ground  that  its  purpose  is  im- 
Sosslbie  of  execution,  such  impossibility  must  be 
emonstrated  to  a  certainty,  and  Is  not  to  be 
determined  merely  by  the  weight  «t  Ott  evidence. 
8.  Saio!  —  OBotJKDa  ov  DisflOLtiTioii  —  Lack 
ov  Success. 
The  fact  that  a  corporation  has  small 
chance  of  realising  its  expectations  of  making 
money  for  its  stockholders,  and  that  its  venture 
has  not  shown  evidence  of  snocess  within  a 
reasonable  time,  is  not,  in  tlie  absence  of  bad 
faith  on  the  part  of  the  officers  or  majority 
stockholders,  ground  for  the  premature  termi- 
nation of  the  corporation's  existence  on  the  com- 
plaint of  a  minority  stockholder. 

Appeal  from  Clrcnlt  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  Walter  Cleary  and  others  against 
the  Manufacturers'  Land  &  Improvement  Com- 
pany. From  an  order  appointing  a  receiver, 
defendant  appeals.    Reversed. 

S.  D.  Rouse,  for  appellant  Meyera  A  How- 
ard, for  appellees. 

O'REAR,   J.    Aiqiellant  corporation    was 

organized  under  the  general  law  in  1887,  to 
endure  for  26  years  unless  sooner  dissolTed 
by  its  stockholders.  The  corporation's  busi- 
ness, as  stated  in  its  articles,  was  to  deal  In 
real  estate  and  to  buy,  own,  lease,  Improve, 
and  sell  real  estate.  Its  authorized  capital  is 
$100,000,  but  it  was  provided  that  it  might 
begin  business  upon  $50,000  being  subscribed. 
About  $84,000  was  subscribed,  and  was  paid 
up,  exc^t  three  subscribing  stockholders; 
appellees'  ancestor,  W.  W.  Oleary,  being  one 
of  the  three.  It  invested  its  capital  near 
about  the  time  of  its  organization  In  certain 
unimproved  real  estate  in  the  city  of  Coving- 
ton. In  addition  it  incurred  debts  of  some 
$15,000  in  buying  real  estate,  which  are  se- 
cured by  mortgagee  on  its  property.  Its  real 
estate  is  rented  out  at  about  $3,100  per  an- 
num. Its  salary  list  is  $120  a  year,  payable 
to  Its  secretary,  the  only  salaried  officer.  Its 
taxes  are  about  $900  a  year.  It  has  $7,000  of 
purchase-money  notes  for  land  sold,  and  some 
$3,400  cash  in  its  treasury.  It  is  officered, 
and  Is  a  going  concern.  Appellees,  represent- 
atives of  W.  W.  Oleary,  deceased,  a  stock- 
holder, brought  this  suit  for  a  dissolution  of  i 
the  corporation,  because,  it  was  alleged.  It 
was  doing  nothing,  had  never  made  any  mon-  | 
ey,  its  purpose  was  impossible  of  execution, 
and  it  was  insolvent  As  an  Incident  to  that  . 
final  relief,  appellees  sought  and  obtained  the  I 
appointment  of  a  receiver  of  the  corporate 
assets.  This  appeal  is  prosecuted  from  the 
order  of  the  court  appointing  a  receiver. 

Those  who  embaik  in  a  corporate  enter- 
prise as  stockholders  impliedly  agree  that  its 
affairs  shall,  so  far  as  they  are  confined  to 
the  scope  of  the  business  set  oat  In  the  ar- 
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tides  of  Incorporation,  be  controlled  by  a 
governing  board,  selected  in  the  manner  pro- 
vided In  tbe  articles  and  In  accordance  with 
tbe  law,  and  that  the  corporation  shall  en- 
dnre  for  the  pnrixise  tor  which  It  was  organ- 
ised for  the  entire  period  fixed  by  the  ar- 
ticles, onleea  sooner  dissolved  by  operation  of 
law.  Tbe  Judgment  or  discretion  of  the 
governing  body,  usnally  a  board  of  directors, 
as  to  matters  Intra  vires,  Is  entirely  beyond 
the  control  of  the  stockholders  through  the 
Intervention  of  the  courts,  except  for  frauds 
committed  or  threatened  against  the  corpora- 
tion or  the  minority  stockholders.  An  ex- 
ception to  this  general  rule  Is  where  the  cor- 
porate enterprise  Is  one  impossible  of  exe- 
cntton.  But  whether  the  plan  being  executed 
by  the  governing  body  is  wise,  or  even  wheth- 
er It  may  not  involve  tbe  corporation  In  ulti- 
mate losses.  Is  a  matter  that  the  courts  could 
not  Inquire  Into  or  remedy,  without  exercis- 
ing a  Jurisdiction  of  espionage  and  censor- 
ship ntterly  inconsistent  with  the  rights  of 
property  as  recognized  by  the  common  law. 
The  corporation  owns  its  property.  It  has 
the  same  right  to  manage  it  according  to  Its 
own  Judgment,  which  Is  evidenced  by  the 
Judgment  of  Its  directorate,  so  long  as  It  acts 
within  the  scope  of  Its  corporate  powers,  as 
any  Individual  has  his  own  property.  No 
coort  Is  ever  permitted  to  Interfere  with  an 
owner's  control  of  his  property  so  long  as  It  Is 
lawful,  no  matter  how  foolish  it  may  be.  Cor- 
porate ownership  of  property  Is  the  same  as 
indlTidnal  ownership,  so  far  as  the  right  of 
management  Is  concerned,  except  that  for  cer- 
tain purposes  the  corporation  is  held  to  be  a 
trustee  of  the  corporate  property  for  the  ben- 
efit of  its  creditors  and  stockholders ;  that  Is, 
of  creditors  to  the  payment  of  their  debts,  of 
stodcbolders  to  the  honest  employment  of 
the  assets  In  th^  corporate  enterprise.  Only 
in  the  event  of  fraudulent  abuse  of  this  Im- 
plied trust  Is  a  court  of  equity  warranted  In 
Interfering  with  the  corporate  management 

In  the  case  at  bar  tbe  dissolution  of  appel- 
lant corporation  before  the  time  fixed  in  the 
articles  Is  sought  upon  the  alleged  ground 
that  It  Is  dormant,  has  never  made  money 
mouc^  to  pay  a  dividend,  has  encountered 
obstacles  which  make  It  certain  that  It  will 
Dot  be  a  paying  Investment,  and,  consequent- 
ly, tbat  the  purpose  for  which  It  was  organ- 
ized, to  wit,  to  make  money  for  its  stockhold- 
ers. Is  one  impossible  of  execution.  While  It 
is  true  that  trading  or  commercial  corx)ora- 
tlons  may  be  assumed  to  have  been  organized 
solely  to  make  money  for  their  stockholders, 
It  does  not  follow  that  the  enterprise  must 
be  abandoned  upon  the  first  disappointment, 
at  the  complaint  of  a  single  stockholder. 
Tbe  fact  tbat  the  corporators  had  fixed  a 
definite  period  of  existence  is  an  implication 
that  the  venture  shall  be  continued  that  long, 
unless  the  corporation  be  sooner  dissolved  In 
the  manner  allowed  by  law.  All  business  Is 
not  at  (MQce  successful,  or  even  successful  at 
alL     Tet  it  may  be  pursued  In  tbe  hope  of 


success  wblcb  Is  tbe  mainspring  of  traffic 
It  would  be  unwarrantable,  as  well  as  Intol- 
erable, under  a  system  of  free  govMnm«it, 
tbat  the  courts  should  Interfere  to  put  a  stop 
to  all  business  ventures  which  within  a  rea- 
sonable lime  bad  not  shown  evidence  of  suc- 
cess, or  which  were  not,  In  the  conrf  s  opinion, 
being  pursued  vrlth  proper  diligence  and  wis- 
dom. Whether  the  corporation's  purpose  be 
one  Impossible  of  execution,  so  that  It  may  be 
terminated  at  the  complaint  of  any  stock- 
holder. Is  not  a  matter  to  be  determined  by 
the  weight  of  the  evidence.  It  must  be  a 
certainty,  as  things  are  deemed  to  be  certain 
In  law.  Then,  as  It  is  Implied  also  that  the 
corporation  will  pursue  the  execution  of  a 
possible  and  lawful  purpose,  the  stockholders 
are  absolved  from  their  mutual  undertaking, 
and  the  corporate  assets  will  be  distributed 
as  If  the  event  had  happened  when  Its  exist- 
ence should  end. 

The  facts  of  this  case  show  tbat  appellant 
corporation  owned  about  $70,000  worth  of 
property.  It  was  bought  when  such  real 
estate  bad  inflated  values,  whlcb  greatly  de- 
predated during  the  panic  of  1898-96.  Wheth- 
er the  original  expectations  of  tbe  promoters 
will  ever  be  realized  seems  to  be  problem- 
atical. Tet  It  cannot  be  said  with  any  cer- 
tainty that  they  v^ll  not  be.  Just  what  the 
future  may  hold  for  these  properties  Is  that 
uncertainty  which  gives  value  to  all  things 
speculated  In,  in  the  markets.  It  would  never 
do.  In  our  opinion,  to  say  that.  Just  because 
the  chance  of  appellant's  realizing  its  ex- 
pectations seemed  now  to  be  slim,  Its  existence 
should  be  prematurely  ended  and  the  venture 
outlawed.  No  bad  faith  on  tbe  part  of  tbe 
officers  or  majority  stockholders  Is  shown. 
They  are  doing  with  this  property,  for  aught 
the  record  shows,  Just  what  many  a  prudent 
owner  might  well  do — hold  on,  without  actual 
evident  losses,  till  a  rising  market  has  brought 
relief  from  what  looked  like,  at  one  time,  a 
disastrous  Investment.  The  cases  and  text- 
books cited  by  both  litigants  all  really  present 
these  Ideas  In  one  form  or  another.  It  Is  not 
thought  to  be  necessary  to  further  elaborate 
them. 

We  are  of  opinion  tbat  the  Judgment  ap- 
pointing tbe  receiver  was  unauthorized,  and 
It  Is  therefore  reversed.  Cause  remanded  for 
proceedings  not  Inconsistent  herewith. 


LICKING  EOLLINO  MILL  00.  v.  W.  P. 

SYNDER  &  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1905.) 

1.  CoNTBAOTS—CoHSTBCCTioN— Question  fob     * 

OOUBT. 

Where  the  evidence  received  to  explain  an 
ambiguity  in  a  written  contract  is  all  one  way, 
the  court  must  construe  the  contract. 

[Eld.  Note. — ^For  cases  In  point,  sea  vol.  11, 
Cent.  Dig.  Contracts,  S  769.] 

2.  Sales  —  Constbitctioii  of  Contract  — 
Questions  fob  Jubt. 

On  the  issue  of  the  meaning  of  the  words 
"same  as  last,"  in  a  contract  for  the  sale  of   * 
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goods  •tlpubtins  for  cash  payments  on  receipt 
of  invoice  "same  as  last,"  a  witness  who  con- 
dacted  the  negotiations  for  the  buyer  testified 
that  he  understood  that  the  words  referred  to  a 
contract  made  in  1897  for  the  purchase  of 
similar  goods  payable  on  th«  20th  of  the  month 
for  the  goods  sliipped  the  preceding  month,  and 
not  to  a  second  transaction  calling  for  the  pur- 
cliase  of  similar  goods  payable  on  receipt  of 
invoice  and  bill  of  lading.  He  testified  to  the 
latter  transaction  and  exhibited  correspondence 
bearing  on  it.  He  also  exhibited  correspondence 
showing  Qu  contemporaneous  construction 
placed  on  tile  words  "same  as  last"  by  the  par- 
ties. There  was  no  other  evidence.  Held,  that 
the  question  whether  the  words  "same  as  last" 
referred  to  the  contract  of  1897  or  the  second 
transaction  was  for  the  court. 
8.  Samb— Contract— CoNSTBooTiON. 

Plaintiff  contracted  to  sell  goods  as  might 
be  required  by  defendant  during  a  specified 
period,  payment  to  be  made  the  20th  of  the 
month  for  the  goods  shipped  the  preceding 
month.  After  the  expiration  of  the  contract 
plaintiff  agreed  to  sell  a  specified  quantity  of 
similar  goods  to  be  delivered  at  intervals  *Biid 
paid  for  on  receipt  of  invoice  and  bill  of  lad^pg. 
Subsequently  defendant  ordered  additional 
goods.  PlaintilE  replied  that  he  would  enter 
the  order  for  the  additional  goods,  "terms  same 
as  present  order,"  and  sent  a  memorandum  pro- 
viding for  cash  payment  on  receipt  of  each  in- 
voice. Defendant  modified  the  memorandum  by 
adding  "same  as  last,"  which  was  accepted  bv 
plaintiff.  Held,  that  the  words  "same  as  lastr' 
referred  to  the  second  agreement,  and  not  to  the 
first,  especially  in  view  of  the  fact  that  the 
parties  so  interpreted  the  words. 
4.  BVIDKNCK  —  Pabol  Evidknok  —  Adkibsi- 
BILITT. 

Parol  evidence  is  admissible  to  explain 
doubtful  terms  of  a  written  contract,  but  is 
not  admissible,  in  the  absence  of  fraud  or  mis- 
take, to  contradict  the  plain  terms  thereof. 

[BJd.  Note. — For  cases  in  point,  se*  vol.  90, 
Cent.  Dig.  Evidence,  |  2071.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  ofBclally  reported." 

Action  by  W.  P.  Syndor  &  Co.  against  the 
Liddng  Roiling  Mill  Company.  From  a  Judg- 
ment for  plaiDtlETB,  defendant  appeals.  Af- 
firmed. 

Harvey  Meyers,  for  appellant  B.  8. 
Holmes  and  Robert  O.  Simmons,  for  appellees. 

O'RBAB,  J.  Appellant  contracted  with 
appellee  for  the  delivery  of  1,000  tons  of  steel 
bars  on  board  cars  at  Covington,  Ky.  The 
contract  was  written.  Its  terms  are  the  sub- 
ject of  this  dispute.  It  provided  on  this 
point  as  follows:  "$19.10  per  ton  delivered 
f.  a  b.  cars  at  Covington,  Ky.  Cash  on  re- 
ceipt of  each  Invoice,  same  as  last"  The 
clause  "same  as  last"  Is  the  one  for  construc- 
tion. Appellant's  contention  is  that  It  was 
meant  that  the  terms  of  payment  were  to  be 
the  same  as  its  last  running  contract  with 
appellee.  The  contract  In  suit,  as  did  others 
that  preceded  it,  contemplated  shipments  of 
steel  bars  during  a  period  of  about  one  year. 
The  last  contract  between  the  parties,  under 
which  appellant  bad,  as  in  this  one,  bought 
a  quantity  of  steel  to  be  supplied  it  in  vary- 
Ing  quantities  as  might  be  required  during  a 
long  period,  provided  that  payments  were  to 
,  be  "cash  on  20tb  to  25th  of  month  for  mate- 
rial shipped  the  preceding  month."    That  con- 


tract was  dated  March  30, 1897.  After  It  had 
expired,  another  transaction  between  tho 
parties,  evidenced  by  their  correspondence, 
was  made  in  May  of  189&  That  transaction 
was  the  purchase  of  60  tons  of  steel  bar,  to 
be  delivered  at  intervals,  which  was  to  be 
paid  for  "by  check  on  receipt  of  Invoice  and 
bill  of  lading."  Appellee  construed  the  pres- 
ent contract  to  refer,  as  to  terms  of  payment, 
to  the  one  of  May,  189a  It  shipped  several 
car  loads  of  steel  to  appellant  under  the  ex- 
isting contract  and  drew  its  drafts  upon  ap- 
pellant for  the  contract  price,  with  invoices 
and  bills  of  lading  attached.  They  were  not 
paid.  Appellant  claimed  that  they  were  not 
due.  Other  orders  were  forwarded  by  ap- 
pellant, under  the  contract,  for  additional 
bars;  but  appellant  declined  to  ship  them, 
except  upon^the  terms  which  it  claimed  were 
to  govern.  Appellant  insisting  upon  Its  con- 
struction of  the  contract  as  to  the  terms  of 
payment,  the  steel  was  not  shipped  at  alL 
In  this  suit  by  appellee  to  recover  the  price 
of  that  which  was  shipped  and  received  by  ap- 
pellant, a  counterclaim  for  damages  was  filed, 
alleging  a  breach  of  the  contract  by  appellee, 
in  that  he  had  failed  to  ship  the  steel  as 
agreed  in  the  contract  and  that  by  reason  of 
a  considerable  advance  in  the  price  of  steel 
bars  it  had  snCTered  damages  greatly  in  ex- 
cess of  the  amount  sued  for  by  appellee.  Up- 
on appellant's  evidence  the  court  disallowed 
the  counterclaim  and  instructed  the  Jury  ac- 
cordingly. This  was  because  the  court  con- 
strued the  contract  in  suit  to  refer  to  the 
transaction  of  May,  1898,  as  to  terms  of  pay- 
ment and  as  appellant  had  failed  to  comply 
with  these  terms,  or  to  order  furthn  bars 
upon  those  terms,  it  should  not  recover  on 
its  counterclaim. 

The  construction  of  written  contracts  is 
for  the  court  Where  the  terms  are  ambig- 
uous, so  that  other  evidence  may  be  received 
to  explain  their  ambiguity,  if  such  evidence 
la  not  conflicting,  it  is  still  the  province  of  the 
court  to  construe  the  written  contract  so  ex- 
plained. Appellant's  witness,  who  conducted 
the  negotiation  and  signed  the  contract  for 
it,  testified  to  all  the  transactions.  While 
he  said  that  be  understood  the  toms  "same 
as  last"  to  refer  to  the  last  general  or  run- 
ning contract,  and  not  to  the  "order"  of  May. 
1S98,  still  be  testifies  as  to  that  transaction 
also,  and  exhibited  the  correspondence  bear- 
ing on  it  He  also  exhibited  certain  other 
correspondence,  which  showed  the  contem- 
poraneous construction  placed  upon  the  term 
by  the  parties.  In  the  light  of  this  evidence, 
which  was  all  the  evidence  heard  or  offered, 
it  was  for  the  court  to  say  what  the  term 
meant — to  decide  what  previous  contract 
was  alluded  to.  In  doing  so  the  court  should, 
as  it  did,  apply  the  rules  of  law  governing 
the  construction  of  written  contracts.  The 
cardinal  rule  on  this  point  is  to  determine 
from  the  writing  the  Intention  of  the  parties 
to  the  instrument  To  do  so  some  sense  must 
be  given  to  every  word  (Kr)|^(^^0;KM8lbIe. 
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nieretore^  In  upplyiBg  the  evidence,  whether 
the  contract  of  May,  1898,  or  that  o<  If  arch, 
1887,  was  referred  to^  two  points  at  Mice 
aroae.  tIx.,  that  the  word  "last"  most  hare 
meant  the  last,  and  not  next  to  the  last,  con- 
tract betweoi  the  parties  <«  the  same  snb- 
Ject,  and  that  the  word  "cash"  would  not  be 
construed  "on  tlmfe"  There  was  no  alter- 
natlTe  hot  tar  the  conrt  to  look  alone  to  that 
contract  between  the  parties  which  fitted  It- 
ielf  to  the  one  under  examination,  and  then 
to  construe  It  as  part  of  the  latter  on  this 
point.  Preceding  the  signing  of  the  contract 
In  suit,  the  negotiations,  which  were  con- 
ducted bj  letter  and  telegraph,  referred  to 
the  terms  as  follows:  On  Angnst  28,  189S, 
appellee  wrote  appellant:  "We  wired  yon 
today  that  we  will  eater  yonr  order  for  the 
additional  bars  at  $19.10  per  ton  dellv»ed. 
Terms  same  as  present  order."  Angnst  SOth 
the  mill  company,  appellant,  wrote  as  fol- 
lows: "Yonr  letter  and  telegram  to  hand, 
and  In  reply  will  say  you  may  book  ns  for 
1.000  tons  sheet  bars  at  your  price,  $19.10 
per  ttm  f.  ol  b.  here,  providing  you  will  ship 
OS  at  the  rate  of  100  tons  per  month,  begin- 
ning in  September."  On  Angnst  81,  1898* 
Synder  wrote  the  mill  company  as  follows: 
"We  note  yours  of  the  SOth  Inst,  stating  that 
you  wlU  take  1,000  tons  of  bars,  provided  we 
wljl  ship  you  100  tons  pet  month,  beginning 
Septemher  Ist  This  would  make  the  de- 
Uverlee  run  up  to  July  next  We  have  not 
as  yet  sold  bars  for  shipment  after  the  first 
of  the  year.  However,  the  tonnage  Is  small 
and  we  have  decided  to  enter  same.  If  yon 
can  take  the  bars  out  earlier,  we  would  be 
obliged.  We  Inclose  sales  memorandum  cov- 
ering same.  Blindly  sign  copy  and  return." 
The  sales  memorandum  referred  to  in  the 
correspondence  contained  this  clause  on  the 
subject  of  terms  of  paym^it:  "$19.10  per 
ton  delivered  f.  o.  b.  cars,  Covington,  Ey. 
Cash  on  receipt  of  each  invoice."  Appellant 
returned  the  memorandum  signed,  and  added 
to  the  danse  Just  qnoted  the  words  "same 
as  last."  In  Its  letter  transmitting  the  mem- 
orandum It  wrote:  "We  herewith  Inclose 
contract  duly  accepted,  excepting  a  slight 
change  In  terms,  which  we  insert,  'same  as 
last,'  which  we  trust  will  be  saaBfactory." 
To  this  appellee  rolled :  "We  note  yours  of 
the  8d  Inst,  with  contract  accepted.  We 
note  change  yon  have  made  in  same.  We  did 
not  know  that  the  original  agreement  pro- 
vided for  the  bars  being  delivered  at  yonr 
place  before  payment." 

It  will  thus  be  seen  that  the  parties  at  the 
time  Intended  to  provide  terms  eqnlvaloit  to 
the  "existing  contract,"  which  was  the  one 
of  May,  1808,  then  not  «itlrely  filled;  that 
the  payment  was  not  on  receipt  of  Invoice, 
whlidi  was  the  shipper's  bill,  likely  to  be  re- 
ceived many  days  before  the  g^K>dB,  and,  in- 
deed, before  they  were  actually  shipped,  but 
was  cash  on  receipt  \>t  invoice  and  bill  of  lad- 
ing, the  carrier's  receipt  that  the  goods  had 
been   sliUveA— •  "slight  change"   from  the 


■nggeatlon  of  cash  on  receipt  of  Invoice,  as 
contained  In  the  original  draught  of  the  mem- 
orandum. Again,  the  first  shipments  made 
under  the  contract,  and  before  there  was  a 
material  rise  In  the  price  of  steel,  were  fol- 
lowed by  sight  drafts  with  invoice  and  bills 
of  lading  attached.  Appellant  did  not  then 
contend  that  It  was  to  have  80  days  or  other 
time  to  make  payments.  Its  complaint,  then, 
was  because  of  other  matters.  These  things 
all  show  that  not.  only  the  natural  meaning 
of  the  language  used,  considered  In  the  light 
of  drcnmstances,  refers  to  the  contract  of 
May,  1898 ,  but  the  parties,  by  their  conduct 
at  a  time  when  there  was  no  apparent  par- 
ticular advantage  to  either  to  stickle  for  that 
construction,  interpreted  the  ambiguous  term 
to  refer  to  the  May,  1888,  transaction.  The 
mle  admitting  parol  or  other  evidence  to  ex- 
plain doubtful  terms  of  a  written  contract 
confines  the  evidence  to  the  clause  of  ob- 
scure meaning,  and  never  lets  it  overthrow 
other  terms  which  are  In  themselves  plain 
and  certain.  Otherwise,  the  admitted  parol 
evidence  would  not  stop  at  helping  oat  a 
doubtful  phrase,  but  would  go  further  to  de- 
stroy one  about  which  there  was  no  doubt, 
thus  breaking  one  of  the  first  rules  relating 
to  the  construction  of  written  contracts,  viz., 
that  In  the  absence  of  fraud  or  mistake  parol 
evidence  Is  never  admissible  to  contradict 
their  terms. 

The  action  of  the  trial  court  Is  In  strict 
conformity  to  correct  practice,  and  the  Judg- 
ment Is  therefore  afllrmed. 


COMMONWBAI/TH  et  al.  v.  UNITED 
STATES  FIDELITY  &  GUAR- 
ANTY CO. 
(Coart  of  AppeaU  of  Kentucky.    Nov.  9,  1905.) 

L  Taxation— iJtVT—SPKomoATiOH  o»  Pu«- 
rosK  or  Tax— Nkckssitt. 
An  order  of  the  fiscal  conrt  of  a  county 
levying  a  tax  for  a  year,  which  is  silent  as  to 
the  purpose  for  which  the  tax  is  levied,  ia  void, 
within  Const.  |  180,  providing  that  every  ordi- 
nance passed  bv  any  county,  etc.,  levying  a  tax 
"shall  specify  alstlnctly"  the  purpose  for  which 
the  tax  is  levied. 
2.  Sams— Tax    Oolucctob— Bonn— Liabilitt 

VOB  COIXKOnOR  OF  IlXBGAI.  TAX. 

Where  the  order  of  the  fiscal  court  of  a 
county  levying  taxes  was  void,  the  surety  on  the 
tax  collector's  bond  was  not  liable  for  the 
collector's  failure  to  account  for  the  taxes  col- 
lected. 
S.  Sams— Levt— OoHSTiTCTioNAi  Paovisions. 

Const,  i  180,  declaring  that  every  act  of 
the  General  Assembly  and  every  ordinance  of 
any  county,  etc,  levying  a  tax,  shall  specify 
distinctly  the  purpose  for  which  the  tax  is 
levied,  is  mandatory. 

4.  Samb— Tax   CoixxoxoR—SuBrrr— Liabili- 
tt—Bbtoppei,. 

Where  the  order  of  the  fiscal  court  of  a 
county  levying  taxes  was  void,  the  fact  that  the 
tax  collector  paid  his  premium  on  his  bona 
signed  by  a  surety  company  after  the  company 
knew  the  terms  and  scope  of  the  bond  did  not 
estop  the  company  from  denying  its  llabilltr  for 
the  collector's  failure  to  aocoui^^or  the  Ulegal 
tax  coUected.  Dig  t  zed  by  LjOOQIC 
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6.   SAHK— IiIABIUTT   OF    StJBETT— GoUJBCtOB'B 

Bond— VAUDirr  ov  Tax. 
The  liability  of  a  surety  on  the  bond  Of  the 
collector  of  a  tax  depends  on  the  validity  of  the 
order  making   the   tax   levy,   and  not  on  the 
surety's  good  faith  in  going  on  the  bond. 

Appeal  from  Circuit  Conrt,  Taylor  County. 

"To  be  officially  reported." 

Action  by  the  commonwealth  and  another 
against  the  United  States  Fidelty  &  Gnaran- 
ty  Company.  From  a  Judgment  of  dismissal, 
plaintiffs  appeal.    Affirmed. 

W.  C.  McChord  and  Jno.  T.  Moss,  for  ap- 
pellants.   John  AlcChord,  for  appellee. 

SETTLE,  J.  On  the  3d  day  of  April  1901, 
the  fiscal  conrt  of  Taylor  county  by  an  order 
entered  of  record  attempted  to  levy  for  the 
year  1901  a  tax  of  87^  cents  on  each  $100 
worth  of  taxable  property  and  $1.60  on  each 
poll  In  Taylor  county.  At  the  time  this  was 
done  R.  D.  Sanders  was  the  acting  collector 
'  of  taxes  for  Taylor  county  for  that  year ; 
his  appointment  as  such  having  been  made 
by  an  order  of  the  fiscal  court  entered  Janu- 
ary 29,  1901,  at  which  time  he  accepted  the 
office  and  executed  bond  for  the  faithful 
performance  of  hlB  duties  with  appellee,  the 
United  States  Fidelity  &  Guaranty  Company, 
as  surety,  which  bond  was  approved  and  ac- 
cepted by  the  court  About  August  10,  1001, 
the  tax  books  of  Taylor  county  were  receiv- 
ed by  Sanders  as  collector,  and  he  at  once 
proceeded  to  collect  and  did  collect  the  tax 
for  that  year,  but  failed  to  account  for 
$2,626.50  thereof,  as  shown  by  his  settlement 
made  with  the  commissioner  of  the  fiscal 
court  Thereupon  this  action  was  instituted 
to  collect  of  the  surety  on  his  bond,  the  ap- 
pellee, United  States  Fidelity  ft  Guaranty 
Company,  the  defldt  The  surety  filed  a 
general  demurrer  to  the  petition,  which  was 
sustained  by  the  lower  court  Appellant 
then  filed  an  amended  petition,  and,  appellee 
insisting  upon  Its  demurrer  to  the  petition 
as  amended,  It  was  again  sustained  by  the 
court  and  the  action  dismissed. 

The  demurrer  to  the  petition  was  sustain- 
ed, and  action  dismissed  by  the  lower  court 
upon  the  ground  that  the  order  of  the  fiscal 
court  fixing  the  county  tax  rate  for  the  year 
1901  was  and  Is  void;  and  this  is  the  only 
question  presented  for  our  consideration  on 
this  appeal.  The  order  in  question  reads  as 
follows:  "Ordered  by  the  court  that  there 
be,  and  there  is,  a  tax  of  87%  cents  levied  on 
each  $100  worth  of  taxable  property  in  Tay- 
lor county  for  the  year  1901,  and  $1.50  on 
each  poll  In  Taylor  county  for  the  said  year." 
Section  180  of  the  Constitution  provides: 
"Every  act  enacted  by  the  General  Assembly, 
and  every  ordinance  and  resolution  passed  by 
any  county,  city,  town,  or  magisterial  board 
or  local  legislative  body  levying  a  tax  shall 
specify  distinctly  the  purpose  for  which  said 
tax  is  levied."  Manifestly  the  order  of  the 
fiscal  court  does  not  conform  to  the  require-  | 
menta  of  the  section  of  the  ConstitntitHi, 


snpra,  for  not  only  does  It  fail  to  '^specify 
distinctly"  the  purpose  for  which  the  tax 
was  levied,  bat  it  is  altogether  silent  on  that 
subject  When  the  Constitution  declares  In 
unmistakable  terms  that  a  thing  must  be 
done  In  a  certain  way,  It  Is  the  duty  ot  diose 
Intrusted  with  the  doing  (tf  It  to  observe 
and  conform  to  the  constltntlonal  require- 
ments. The  order  of  the  fiscal  conrt  being 
violative  of  the  provisions  of  section  180  of 
the  Constitution,  is  void.  Therefore  the 
fiscal  court  was  without  authority  to  accept 
the  bond,  and  It  was  not  the  dnty  of  Sanden 
to  collect  the  tax  attempted  to  be  levied, 
for  which  reason  the  surety  In  his  bond  is 
not  liable  for  such  part  thereof  as  be  may 
have  collected,  but  failed  to  acconnt  for. 
Whaley  ▼•  Commonwealth,  for  Use,  eta, 
61  S.  W.  85,  28  Ky.  Law  Rep.  1292;  U.  8. 
Fidelity  ft  Guaranty  Co.  v.  Board  of  Ed.,  80 
S.  W.  1191,  26  Ky.  Law  Rep.  246;  Green- 
well  T.  Com.,  78  Ky.  822 ;  Dawson  ▼.  Lee,  83 
Ky.  6S;  Hammond  r.  Crawford,  72  Ky.  76; 
City  of  SomerMt  ▼.  Banking  Co.,  109  Ky. 
649,  60  S.  W.  5;  and  Com.  v.  Hawkins,  82 
S.  W.  409,  17  Ky.  Law  R^.  743. 

It  Is  Insisted  for  appellants  that  the  pro- 
visions of  section  180  of  the  Constitution  are 
not  mandatory,  and  consequently  the  fact 
that  the  order  of  the  fiscal  court  Is  silent  as 
to  the  purpose  for  which  the  tax  was  levied 
does  not  render  it  invalid.  We  are  unable 
to  perceive  how  the  framers  of  the  Constitu- 
tion could  have  employed  language  more 
mandatory  In  character  or  meaning  than  that 
contained  in  the  section,  supra.  Besides,  It 
has  been  expressly  held  by  this  conrt  to  be 
mandatory.  In  the  case  of  City  of  Somerset 
V.  Somerset  Banking  Co.,  Supra,  we  find  this 
language  used  In  respect  to  the  provision  of 
the  Constitution  In  question:  "We  think 
they  [the  orders  making  the  tax  levy  under 
consideration]  are  clearly  In  violation  of  the 
constitutional  requirement  above  quoted, 
which  Is  mandatory,  and  must  be  obeyed." 
The  conclusion  Is  therefore  Inevitable  that 
the  tax  collected  by  Sanders  was  never  legal- 
ly levied,  because  the  order  attempting  to 
make  the  levy  was  void,  and,  as  held  In  Daw- 
son V.  Lee,  83  Ky.  65,  and  also  the  authori- 
ties, supra,  sureties  on  an  official  bond  of  a 
collector  are  not  liable  for  an  unconstltutlon- 
al  tax  collected  by  the  tax  collector. 

We  are  unable  to  see  how  the  fact  alleged 
in  the  amended  petition,  "that  Sanders  paid 
his  premium  on  the  bond  sued  oa  after  ap- 
pellee knew  the  scope  and  terms  of  the  bond," 
e8t(^>s  the  latter  from  denying  Its  liability 
on  the  bond  from  the  collections  made  by 
Sanders.  The  payment  of  the  premium  on 
the  bond  was  purely  a  personal  matter  be- 
tween Sanders  and  the  appellee  If  Bandets 
had  not  paid  the  premium  at  all,  that  fact 
would  not  have  affected  the  liability  of  the 
surety,  bad  the  order  6f  the  fiscal  court 
making  the  levy  conformed  to  the  provisions 
of  section  180  ot  the  Constitution.    Obvioas- 


Kj.) 


JOHNSON  V.  COLLINS. 


268 


ly  the  surety  believed  when  It  signed  the 
collector's  bond  that  the  order  fixing  the 
levy  was  valid,  and  the  bond  good ;  bnt  that 
fact  cannot  operate  as  an  estoppel  to  Its 
denial  of  liability.  The  fact  of  the  surety's 
liability  mtist  be  made  to  dq>end.  not  on  its 
good  faith  in  going  cm  the  bond,  or  on  the 
paynMnt  of  the  premium,  but  on  the  validity 
or  Inralldlty  of  the  order  making  the  tax 
levy.  But,  while  this  la  tme  as  to  the  sure- 
ty, the  collector  is  liable  to  the  county  for 
tiie  money  sued  for,  notwithstanding  the  in^ 
validity  of  the  levy.  Whaley  v.  Com.,  for 
nse,  etc.,  61  S.  W.  35,  23  Ky.  Law  Rep.  1282. 
Wherefore  the  Judgment  Is  affirmed. 


JOHNSON  V.  COLLINS  et  aL 
(Coort  of  Appeals  of  Kentucky.    Nov.  10,  lOOS.) 

X  AKRESI^— AUTHOBITT   TO    Abbest    WiTHOirr 

Wabsant. 

Plaintiff's  child  was  shot  when  standing  In 
front  of  her  house,  facing  the  street  Plain- 
tiff and  a  third  person,  who  were  alone  In  the 
house,  stated  that  the  child  accidentally  dis- 
charged the  pistol.  Afterwards  the  police  were 
informed  by  a  idtness  that  the  child  received 
the  wound  from  a  shot  fired  from  within  the 
house.  Held,  that  the  officers  had  reasonable 
grounds  for  believing  that  plaintiff  and  the  third 
person  were  guilt;  of  a  felony,  authorising  their 
arrest  without  a  warrant,  under  Cr.  Code 
Prac.  I  28,  authorising  a  peace  officer  to  arrest 
without  warrant  on  having  reasonable  gronnd 
for  believing  that  the  iwrson  arrested  has  com- 
mitted a  felony. 

I  Ed.   Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  AAest,  |  149.] 

2.  SaiCE— CUSTODT  AKD  DiBPOSITIOir  OF  PKB- 

aoN  Abbestbd. 
Police  officers  arrested  without  a  warrant 
one  suspected  of  a  felony,  and  at  once  brought 
him  to  the  city  hall,  and  notified  the  conn^ 
attorney,  and  procured  the  attendance  of  the 
police  Judge,  who  commenced  an  examination, 
which  was  continued.  Held,  that  the  officers 
complied  with  Cr.  Code  Prac  f  46,  providing 
that,  when  an  arrest  is  made  without  a  warrant, 
defendant  shall  be  forthwith  carried  before  the 
most  convenient  magistrate  of  the  county  and 
the  grounds  of  the  arrest  shall  be  stated  to  the 
magistrate. 

[Ed.    Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Arrest,  (  172.] 

3.  Fai.se    Iicfbisonmbrt  —  Abbest    without 
Wamaiit— Want  or  Pbobable  Cause. 

A  police  officer,  who,  without  having  any 
reasonaoie  grounds  for  believing  that  accused 
has  committed  a  felony,  arrests  nim  without  a 
warrant,  placing  him  in  jail  and  depriving  him 
of  his  liberty  for  any  time,  is  liable  for  false 
imprisonment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
C«it.  Dig.  False  Imprisonment,  (  6.] 

4.  SaMK— DaHAOES— BlZUEKTS     OF     CoifPEK- 

aATion. 

The  measure  of  damages  for  a  false  arrest 
and  imprisonment  is  the  sum  which  will  com- 
pensate the  person  imprisoned  for  his  tteing 
deprived  of  hu  liberty,  and  for  the  impairment 
of  his  health  and  mental  and  physical  suffering 
proximately  resulting  from  the  imprisonment. 

[Rd.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  False  Imprisonment,  St  109,  111.] 

5.  Saxb— Defxhses— Pbobable  Cause— Ezeb- 
ciBB  OF  Judicial  Authobitt— Effect. 

Where  police  officers,  with  reasonable 
groonds  for  believing  that  accused  was  guilty 


of  a  felony,  arrested  him  without  a  warrant 
and  brought  him  before  a  magistrate  for  ex- 
amination, and  the  magistrate,  after  hearing 
evidence,  ordered  accused  into  custody,  and  he 
was  thereafter  confined  in  jail  under  the  order, 
the  police  officers  and  Jailer  were  not  liable  for 
false  arrest  and  imprisonment. 
6.  SaJIE  —  LlABILITT  OF  jAn.EB  —  CoiiFiinNa 

Person  undeb  Oboeb  of  Coubt. 
Though  a  police  officer  wrongfully  arrested 
vdthout  warrant  a  person  for  the  commission 
of  a  felony,  a  Jailer  who  received  and  confined 
him  in  Jail  under  an  order  from  a  police  magis- 
trate, before  whom  the  person  was  brought  for 
hearing,  was  not  liable  for  false  imprisonment. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Rachel  Johnson  against  James 
Collins  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  Mark  Worten,  for  appellant  Jamea 
Campbell,  Jr.,  for  appelleea. 

BARKER,  J.  This  action  was  instituted 
hy  the  appellant,  Rachel  Johnson,  a  colored 
woman  who  resides  In  Paducah,  Ky.,  against 
James  Collins,  chief  of  police  of  Paducah, 
Henry  Slngery,  a  member  of  the  police  force, 
and  Tom  Evltts,  the  Jailer  of  McCracken 
county,  to  recover  damages  for  false  arrest 
and  imprisonment.  On  the  2l8t  day  of 
January,  1904,  the  appellant  and  another 
colored  woman,  Sallie  Holmes,  were  In  a 
house  on  Eighth  street  in  Paducah.  The 
daughter  of  appellant,  a  little  girl,  was 
standing  in  the  front  door  with  her  face 
turned  towards  the  street,  and  eating  some- 
thing from  a  bowl.  A  pistol  was  fired,  and 
the  child  fell  from  the  door  shot  through 
the  head ;  the  ball  entering  at  IJie  back  and 
coming  out  near  the  eye.  From  this  wound, 
after  lingering  some  hours,  the  sufferer  died. 
It  seems  to  have  been  at  once  given  out  by 
the  two  women  in  the  house  that  the  child 
shot  herself  by  carelessly  placing  the  pistol 
at  the  back  of  her  bead  in  sport,  and  this 
statement  was  accepted  by  the  police  at  first, 
and  no  arrests  were  made.  Afterwards, 
however,  James  Spriggs,  who  seems  to  be 
a  reputable  colored  man,  reported  to  the 
appellee  Collins  that  his  house  was  on 
Eighth  street  immediately  opposite  the  house 
of  appellant;  that  be  saw  the  little  girl 
standing  in  the  door,  heard  the  pistol  fired 
from  within  the  house,  and  saw  the  child 
fall  from  the  door  mortally  wounded;  and 
that  she  had  no  weapon  in  her  hand  and 
did  not  shoot  herself.  Upon  this  statement 
having  been  made,  appellee  Collins  ordered 
Singery  to  arrest  the  women  upon  the 
charge  of  murder,  which  he  at  once  did,  and 
brought  them  to  the  mayor's  office  In  the 
city  hall,  notifying  Eugene  F.  Graves,  the 
county  attorney  of  McCracken  county,  and 
procured  the  attendance  of  D.  L.  Sanders, 
the  Judge  of  the  police  court  of  Paducah, 
who  administered  the  oath  to  the  witnesses ; 
the  examination  being  conducted  by  the 
county    attorney.    Atlu   the    examination 
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wai  contlnaed  for  some  time,  it  was  ad- 
joamed  over,  and  the  accused  remanded 
to  Jail.  The  case  was  called  op  for  further 
examination  from  time  to  time,  and  con- 
tinned;  sometimes  the  continuance  being 
had  at  the  Instance  of  the  commonwealth, 
and  sometimes  at  that  of  the  defendants. 
By  this  means  the  women  were  detained 
in  jail  some  24  days,  during  which  time 
Sallle  Holmes  made  a  confession  that  the 
child  did  not  shoot  herself,  but  that  she 
(Sallle  Holmes),  while  sitting  in  the  room 
carelessly  handling  a  pistol,  exploded  it, 
accidentally  Inflicting  the  womnd.  Upon 
final  examination,  Sallle  Holmes  was  held 
over  to  answer,  and  appellant  recognised 
as  a  witness  for  the  commonwealth.  Where- 
upon Rachel  Johnson  instituted  this  action, 
as  before  said,  to  recover  damages  for 
false  arrest  and  imprisonment,  alleging  that 
it  was  wrongfully  and  nnlawfnlly  done 
without  probable  cause.  The  defendants 
pleaded  probable  cause,  and  substantlally 
set  out  the  facts  as  above  detailed.  A  trial 
resulted  in  a  Judgment  for  all  of  the  de- 
fendants, who  are  the  appellees  here. 

Section  26  of  the  Criminal  Code  of  Practloe 
provides  that  "a  peace  ofllcer  may  make  an 
arrest  wltbont  a  warrant  •  •  •  when 
he  has  reasonable  grounds  for  believing  that 
the  person  arrested  has  committed  a  felony." 
So  much  of  section  46  as  is  pertinent  to  this 
case  is  as  follows:  "If  an  arrest  be  made 
without  a  warrant,  whether  by  a  peace 
officer  or  private  person,  the  defendant  shall 
be  forthwith  carried  before  the  most  con- 
venient magistrate  of  the  county  In  which 
the  arrest  is  made,  and  the  grounds  on 
which  the  arrest  was  made  shall  be  stated 
to  the  magistrate.  •  •  •"  Section  48: 
"If  the  arrest  be  made  in  the  county  in 
which  the  offense  Is  charged  to  have  been 
committed,  the  magistrate  before  whom  the 
defendant  is  carried  shall  forthwith  proceed 
to  an  examination  of  the  charge,  as  pro- 
vided in  title  four,  or  to  a  trial,  as  provided 
in  titles  seven  and  eight."  Section  49: 
"A  magistrate  of  the  county  in  which  a 
public  offense  baa  been  committed  is  au- 
thorized to  examine  the  charge,  and  commit 
to  Jail  or  hold  to  bail  the  person  charged 
with  its  commission,  except  as  provided  in 
section  seventy-one."  Section  80  provides 
that  the  charge  shall  be  examined  forthwith, 
and  section  SI  that  "the  magistrate,  before 
commencing  the  examination,  shall  state 
the  charge,  and  inquire  of  the  defendant 
whether  he  desires  the  aid  of  counsel,  and 
shall  allow  a  reasonable  opportunity  for  pro- 
curing It  He  shall  also,  If  the  offense 
charged  be  a  felony,  give  to  the  county  at- 
torney, if  not  present,  reasonable  notice  In 
writing,  of  not  more  than  one  day,  to  at- 
tend and  prosecute  such  charge."  Section 
54:  "For  the  purpose  of  procuring  the  at- 
tendance of  witnesses,  or  for  other  suffi- 
cient reasons,  the  magistrate  may  adjourn 
the  examination  from  time  to  time,   not. 


however,  exceeding  two  days  at  a  time." 
Section  64  provides  that  the  substance  of 
the  testimony  shall  be  taken  down  in  writ- 
ing, and  section  65  that  "when  the  examina- 
tion is  closed.  If  the  magistrate  be  of  opinion 
that  there  Is  not  sufficient  cause  for  be- 
lieving that  the  defendant  has  committed 
a  public  offense,  he  shall  discharge  the 
defendant  from  custody,  and  make  an  entry 
thereof,  on  the  minutes."  Section  66:  "If, 
howev«,  the  magistrate  be  of  opinion,  from 
the  examination,  that  there  are  reasonable 
grounds  to  believe  the  defendant  guilty  of 
the  offense  charged,  he  shall  be  hdd  for 
trial,  and  committed  to  Jail,  or  discharged 
on  bail,  if  the  offense  be  bailable.  •  •  •" 
Section  67 :  "If  the  defendant  be  committed 
to  Jail,  the  magistrate  shall  make  out  a 
written  order  of  commitment,  signed  by 
him,  which  shall  be  delivered  to  the  Jailer 
by  the  peace  officer  who  executed  the  order 
of  commitment  *  *  *"  By  section  3147 
of  the  Kentncky  Statntes  (charter  of  cities 
of  the  second  dass)  all  power  given  by  the 
general  law  to  examining  courts  is  con- 
ferred upon  the  police  court  of  dtiea  of  the 
second  class. 

We  think  the  ondisputed  facts  in  this 
record  show  that  the  chief  of  police  had 
probable  cause  to  arrest  the  appellant  on  the 
charge  of  murder.  She  and  her  companion, 
Sallle  Holmes,  who  knew  the  real  dream- 
stances  of  the  tragedy,  deliberately  promol- 
gated  a  falsehood  as  to  the  manner  of  the 
killing.  They  stated  that  ttie  little  girl, 
while  scratching  the  back  of  her  head  with 
the  muzzle  of  a  pistol,  acddentally  dis- 
charged it  inflicting  upon  herself  a  mortal 
wound.  This  false  story  was  doubtless  in- 
spired by  fear;  but  whether  it  was  or  not, 
it  placed  them  in  a  false  position  with  ref- 
erence to  the  acddent  and  they  have  them- 
selves to  blame  for  all  the  ill  consequences  flow- 
ing therefrom.  When  the  police  authorities 
ascertained,  from  the  evidence  of  a  rep- 
utable man  who  witnessed  the  shooting,  that 
the  diild  did  not  shoot  herself,  but  received 
the  wound  from  a  shot  fired  from  within  the 
house,  which  was  occupied  at  the  time  only 
by  the  two  women,  they  had  a  right  to  be- 
lieve that  these  parties  had  promulgated  this 
deliberate  falsehood  from  a  sinister  motive, 
and  it  was  their  duty  under  the  circum- 
stances to  arrest  them.  Who  would  believe 
that  a  mother  would  deliberately  make  a 
false  statement  to  shield  another  from  the 
consequences  of  shooting  her  child,  unless  she 
had  a  sinister  motive?  Therefore,  when  the 
police  ascertained  that  this  statement  on  the 
part  of  the  mother  concerning  the  shooting 
was  false,  they  had  a  right  to  believe  of  her 
the  werst  that  could  be  deduced  froK 
the  surrounding  circumstances.  The  result 
Justified  the  action  of  the  officers.  It  Is  true, 
the  child  was  killed  by  an  accident  hot  not 
with  her  own  hand.  After  bdng  in  Jail  some 
days,  Sallle  Holmes  confessed  that  the 
tragedy  was  the  result  of  her  carelessness  ir 
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handllDg  tbe  pistol.  The  simple  troth  at  the 
Ume  the  Inveatlgatlon  was  begun  would  have 
exculpated  the  parties.  By  their  own  false- 
bood  they  cast  suspicion  npon  themselves, 
and  fnmlshed  reasonable  canse  for  their 
arrest  and  incarceration,  what  otherwise  It 
would  not  have  appeared.  It  la  not  nnfre- 
qnently  the  case  that  persons  charged  with 
aime  convict  themselves  by  making  false 
itatementa  when  the  Imth  would  have  vindi- 
cated them. 

The  evidence  shows  that  the  police  officers 
nibstantially  performed  their  duty  under  the 
law  by  at  once  taking  their  prisoners  before 
tbe  Judge  of  the  police  court,  who  bad  full 
jorisdlctlon  as  an  examining  court  All  that 
thereafter  happened  was  done  by  his  order. 
The  county  attorney  was  present  and  con- 
ducted  the  examination,  which  was  adjourn- 
ed from  time  to  time  (presumably  as  by  law 
raqnired) ;  the  parties  in  the  meantime  being 
beld  without  ball.  Tboe  appears  to  have 
been  no  mittimus  delivered  to  the  Jailer; 
tbe  order  of  confinement  simply  being  entered 
npon  the  docket  of  the  Judge.  This  was, 
perhaps.  Irregular,  and  a  practice  not  at  all 
to  be  commended;  but  we  are  not  willing 
to  say.  In  the  absence  of  statutory  enactment, 
the  Jailer  was  not  warranted  in  holding  the 
prisoner  under  these  drcnmstances.  The 
examining  trial,  It  must  be  conceded,  was  lax 
and  Irregular  In  the  manner  in  which  It 
was  conducted;  but  no  substantial  right  of 
tbe  prisoners  was  sacrlfleed.  They  were 
represented  by  eminent  counsel,  who  appear 
to  have  been  sattsfled  with  the  manner  in 
which  the  trial  was  held.  They  expressly 
waived  the  Issuance  of  a  warrant  against  ap- 
pellant 

At  the  conclusion  of  all  the  evidence  the 
oonrt  Instructed  the  Jury  as  follows : 

"No.  1.  If  yon  shall  believe  from  the  evi- 
dence In  this  case  that  at  the  time  complain- 
ed of  by  plalntlfl  the  defendants  James  Col- 
lins, Henry  Slngery,  and  Tom  Evitts,  or 
either  of  them,  unlawfully,  wrongfully,  or 
without  having  any  reasonable  grounds  to 
believe  plaintiff  had  committed  a  felony, 
arrested  plaintiff  and  placed  her  in  the  Jail 
house  of  the  dty  of  Paducah,  and  deprived 
her  of  her  liberty  for  any  time,  then  the  law 
Is  for  the  plaintiff,  and  you  will  find  for  her 
loch  sum  as  damages  as  you  may  believe  from 
tbe  evidence  will  fairly  compensate  her  for 
being  deprived  of  her  liberty,  or  for  any  Im- 
pairment of  ha  health,  or  for  any  physical 
and  mental  suffering,  or  for  all  of  them, 
which  you  may  believe  from  the  evidence 
was  the  direct  or  proximate  result  of  said 
Imprisonment,  but  not  exceeding  the  amount 
claimed  in  the  petition,  to  wit  $5,000.00. 
Bat  unless  you  shall  so  believe  from  the  evi- 
dence, you  will  find  for  the  defendants. 

"No.  2.  If  you  shall  believe  from  the  evi- 
dence that  previous  to  said  arrest  plaintiff's 
child  had  been  shot  or  killed,  and  that  de- 
fendant James  Collins,  as  chief  of  police  of 
the  atj  of  Paducah,  had  received  such  in- 


formation as  would  Induce  a  person  of  ordi- 
nary prudence  and  discretion  to  believe  that 
plaintiff  had  committed  a  felony  by  shoot- 
ing, or  aiding  or  abetting  in  the  shooting,  of 
said  child,  and  that  said  Collins,  relying  on 
said  information,  had  reasonable  grounds  to 
believe,  and  did  believe,  that  a  felony  had 
been  committed  by  plaintiff  In  the  shooting  of 
said  child,  and,  acting  npon  said  information 
and  npon  reasonable  grounds  he  ordered  de- 
fendant Slngery  to  arrest  plaintiff,  although 
you  may  believe  from  the  evidence  that  In 
fact  no  public  offense  had  been  committed  by 
the  plaintiff,  and  that  said  defendants  Col- 
lins and  Slngery,  or  either  of  them,  carried 
plaintiff,  after  she  was  arrested,  before  D. 
L.  Sanders,  Judge  of  the  Paducah  police 
court,  for  an  examination  of  said  charge, 
and  that  said  Sanders,  after  evidence  was 
heard  on  said  charge,  ordered  plaintiff  into 
the  custody  of  defendant  Evitts,  and  plain- 
tiff was  then  and  thereafter  confined  In  said 
Jail  under  said  order  from  said  Judge,  then 
the  law  is  for  each  of  defendants,  and  you 
will  so  find. 

"No.  8.  Although  yon  may  believe  from  the 
evidence  In  this  case  that  the  plaintiff  was 
arrested  by  defendants  Collins  and  Slngery 
unlawfully  and  wrongfully,  or  without  hav- 
ing any  reasonable  grounds  for  believing  that 
plaintiff  had  committed  a  felony  before  she 
was  arrested,  yet  If  you  shall  further  believe 
from  the  evidence  that  the  plaintiff  was 
ordered  Into  defendant  Evitf  s  custody,  and 
to  be  confined  In  the  Jail  of  the  city  of 
Paducah,  and  that  defendant  Evitts  received 
and  confined  the  plaintiff  In  Jail  under  an 
order  from  said  Judge,  D.  L.  Sanders,  then 
the  law  is  for  the  defoidant  Bvltts,  and  you 
will  so  find." 

These,  we  think,  properly  and  fully  set 
forth  the  law  of  the  case,  and  were  certainly 
as  favorable  to  appellant  as  she  was  entitled 
to. 

Judgment  aflSrmed. 


VAN  DAL8BN  v.  COMMONWEALTH. 
(Court  of  Appeala  of  Kentucky.    Oct  IS,  1905.) 

1.  Cbiuirai.  Law— Tbiai.  —  Skpabation  ov 

JUBY. 

On  a  trial  for  homicide,  the  separation  of 
one  juror  from  the  others  for  not  more  than  a 
minute,  in  sight  of  many  persong  and  under 
such  circumstances  as  to  indicate  that  the  juror 
did  not  talk  to  any  one  in  regard  to  the  case, 
was  not  prejudicial  to  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
CJent  Dig.  Criminal  Law,  §§  2039-2047;  vol. 
IS,  Criminal  Law,  {  8174.] 

2.  Sauk— Appbai.— Mattebs  Rkvixwablk — 
Motion  fob  New  Tbial. 

Under  Or.  Code  Prac  (  281,  providing 
that  decisions  of  the  court  upon  motions  for  a 
new  trial  shall  not  be  subject  to  exception,  the 
Supreme  Court  cannot  review  tlie  action  of  the 
trial  court  in  passing  upon  newly  discovered 
evidence  and  the  separation  of  a  juror  from  his 
fellows,  when  first  assigned  as  grounds  foe  a 
new  ttlat  ^.^^.^^.^^^^  by\jOOgle 
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8.  Pbobtitdtion— Who  am  Pbostitdtes. 

Evidence  that  a  woman  was  living  with  a 
man  without  being  married  to  him  did  not  ahow 
that  the  woman  was  a  prostitute  as  commonly 
understood. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Prostitution,  f  1.] 

4.  HoificiDB— Etidbncb— HoiaoiDAi.  Maria 
or  Dkckabed. 
In  a  prosecution  for  Idlling  an  alleged  pros- 
titute expert  testimony  as  to  a  tendency  among 
{>rostitutes  to  commit  homicide  and  suicide  is 
nadmlssible  to  show  such  a  tendency  on  the 
part  of  deceased,  or  an  attempt  on  her  part  to 
take  defendant's  life. 
6.  CsiiaNAi.  Law— GoNrBssioNB. 

In  homicide,  a  voluntary  confession  made 
by  defendant  is  admissible  in  evidence  against 

Appeal  from  Circnlt  Oonrt,  Jefferson  Oonn- 
ty.  Criminal  Branch. 

"Not  to  be  officially  reported." 

William  Van  Dalsen  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Wm.  A.  Perry  and  Edward  Bloomfleld,  for 
appellant  N.  B.  Hays  and  0.  H.  Morris,  for 
the  Commonwealth. 

PAYNTER,  J.  The  appellant,  William 
Van  Dalsen,  was  indicted  and  convicted  for 
the  murder  of  Fannie  Porter.  The  offense 
was  committed  In  Louisville  by  the  appellant 
almost  severing  her  head  from  ber  body  with 
a  razor.  A  new  trial  Is  sought  upon  the 
following  grounds:  (1)  Separation  of  the 
Jury;  (2)  discovery  of  important  evidence: 
(8)  rejection  of  evidence ;  (4)  error  In  Instruc- 
tions. 

It  appears  that  one  Juror  was  separated 
from  the  others  for  not  more  tban  one  minute, 
but  in  sight  of  many  persons.  The  drcum- 
stances  Indicate  that  the  Juror  did  not  tallc 
to  any  one  In  regard  to  the  case  under  trial, 
and  the  defendant  could  not  be  prejudiced  by 
the  separation. 

Aside  from  the  above  observations,  the  first 
and  second  grounds  for  a  new  trial  may  be 
considered  together.  By  section  281,  Cr.  Code 
Prac,  rulings  of  the  court  upon  motions  for 
a  new  trial  are  not  subject  to  exception.  The 
first  time  the  question  was  called  to  the  at- 
tention of  the  court  that  a  Juror  had  been 
separated  from  bis  associates  and  that  there 
wafi  newly  discovered  evidence  was  on  the 
motion  for  a  new  trial.  Therefore  this  court 
is  not  authorized  to  review  the  action  of  the 
court  in  passing  upon  the  grounds  for  a  new 
trial.  In  numerous  cases  the  court  has  so 
decided.  It  has  been  so  often  decided  by  this 
court  that  it  is  hardly  necessary  to  cite  the 
cases.  In  Wllkerson  y.  Commonwealth,  88 
Ky.  SO,  9  S.  W.  837,  the  court  passed  upon 
substantially  the  same  question  as  here  In- 
volved, and  said:  "No  objection  was  made 
or  exception  taken  to  the  action  of  the  court 
as  to  the  four  Jurymen.  The  question  was 
first  presented  on  a  motion  for  a  new  trlaL 
We  cannot,  therefore,  consider  it"  The  con- 
clusion we  have  reached  la  supported  by  Mer- 
rltt  V.  Commonwealth,  11  Ky.  Law  Rep.  17, 


11  S.  W.  471;  Brown  r.  0(Hnmonwealtli,  14 
Bush,  888. 

On  the  trial  of  the  case  the  defendant  in- 
troduced Dr.  Blzot  as  an  expert  to  prove  that 
prostitutes  have  a  tendency  to  commit  homi- 
cide and  suicide.  In  the  first  place,  there 
was  no  e^dence  that  Fannie  Porter  was  a 
prostitute  as  commonly  understood,  although 
there  was  evidence  that  she  was  living  with 
the  appellant  without  being  married  to  him. 
For  the  reason  that  there  may  be  a  tendency 
among  some  prostitutes  to  conmiit  homicide 
and  suicide  does  not  prove  that  Fannie  Porter 
had  sudi  a  mania,  or  that  she  attempted  to 
take  the  Ufe  of  the  appellant  at  the  time  be 
killed  her.  In  view  of  the  evidence  of  the 
case,  if  the  testimony  offered  liad  been  com- 
petent the  rejection  of  it  was  not  prejudl- 
dal  to  the  accused. 

The  evidence  shows  that  the  confession 
made  by  the  appellant  was  voluntary,  and 
therefore  admissible  as  evidence  against  him. 

We  have  been  unable  to  find  any  error  in 
the  instructions  wUch  the  court  gave  the 
Jnry. 

We  have  not  detailed  the  facts  of  the 
homldde,  because  of  their  harrowing  char- 
acter; and  it  is  not  necessary  to  do  so  In 
order  to  pass  on  the  questions  arising  for  our 
consideration. 

The  Judgment  is  aflBrmed. 


HOWARD  ▼.  COMMONVrBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1905.) 

iNTOXIOATINa  LiQUOBS— LOOAL  OPTion— Sx- 
TBNT — SaUB  by  DiSTILUai. 

Ky.  St.  1903,  t  2558,  in  relation  to  local 
option,  enacts  that  the  statute  shall  not  apply 
to  any  manufacturer  or  wholesaler,  who  in  good 
faith  and  in  the  usual  course  of  trade  sells  by 
wholesale  in   quantities  of  not  less  than   five 

Sallons,  deliveried  at  one  time  and  not  to  be 
runk  on  the  premises.  Held,  that  a  distiller, 
who  sold  five  gallons  of  whisky  in  the  usual 
course  of  trade  and  in  good  faith,  was  not  lia- 
ble for  a  violation  of  the  local  option  law, 
though  another  furnished  the  purchaser  part 
of  the  money  to  pay  for  the  whisky  and  re- 
ceived part  of  it  from  the  purchaser  away  from 
the  premises  of  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  (  180.] 

Appeal  from  Circuit  Court  Harlan  Connty. 

"Not  to  be  officially  reported." 

J.  E.  Howard  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed. 

H.  O.  Olay,  for  appellant  N.  B.  Hays  and 
O.  H.  Morris,  for  the  Commonwealth. 

PATNTER,  J.  The  indictment  charged 
that  the  defendant  violated  the  local  option 
law  of  Harlan  county  by  selling  whisky  to 
George  Helton  and  John  Mlddleton  in  a  less 
quantity  than  five  gallons.  The  evidence  con- 
duces to  show  that  the  appellant  la  a  dis- 
tiller, that  he  sold  George  Helton  five  gallons 
of  whisky,  that  Helton  paid  him  for  it  and 
that  it  was  8ol(^ij^  th^e  osual  coarse  of  trada. 
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Part  of  section  2558.  Ky.  St.  lOOS,  reads  as 
follows:  "The  proTlsions  of  this  act  shall 
not  apply  to  any  mannfacturer  or  wholesale 
dealer,  who.  In  good  faith  and  in  the  usual 
coarse  of  trade,  sells  by  the  wholesale,  in 
quantities  of  not  less  than  five  gallons,  de- 
livered at  one  time,  and  not  to  be  drunk  <» 
the  premlaea."  By  virtue  of  this  provision  of 
the  statnte  the  local  option  law  did  not  apply 
to  the  appellant  In  this  transaction.  The 
mere  fact  that  Middleton  may  have  furnished 
Helton  part  of  the  money  to  pay  for  the  whis- 
ky, and  that  he  received  part  of  It  from  Hel- 
ton away  from  the  premises  of  appellant,  did 
not  constitute  a  sale  of  the  whisky  to  Middle- 
ton  by  appellant  There  was  no  evidence 
tending  to  show  that  the  sale  to  Helton  was 
not  in  good  faith.  Having  reached  this  con- 
clusion, we  do  not  deem  it  necessary  to  dis- 
cuss the  other  questions  raised  by  counsel 
for  appellant 

The  Judgment  is  reversed,  for  proceedings 
consistent    with  this  opinion. 


MALIiON  v.  BUSTBR  ft  ALLIN. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1906.) 

L  Frauds,   Statutk  of  —  AoBEMnKTS  Coir- 

CKBinNo    Laitd — Pastitebshif    Pubghases. 

A  verbal  agreemeiit  between  bidders  at  a 

Indicial  sale  of  land  to  buy  the  land  in  partner- 

■hip  and  divide  the  same  is  not  within  die  stat- 

ote  of  frauds. 
[Ed.  Note. — For  cases  In  point,  see  vol.  23, 

Cent  Dig.  Frauds,  Statute  of,  !  84.] 

2.   CORTBACTS  LKGAUTT    PBEVXKTIOIf    OF 

COMPnTnoif  AT  JxniiciAL  Saue. 

An  asreement  between  bidders  at  a  Judicial 
■ale  of  land,  who  each  wished  but  a  part  of  the 
tract  which  was  being  aold,  and  who  bad  bid 
•eainst  each  other  to  a  price  above  the  actual 
value  of  the  property,  to  stop  competing  and  to 
Iray  the  land  together,  each  taking  the  part  of 
it  that  he  desired,  was  not  against  public  policy. 

[Ed.  Note. — For  cases  in  point  see  vol.  11, 
Cent.  Dig.  Contracts,  |  656.] 

Api>eal  from  Circuit  Court  Mercer  Oonnty. 

"To  be  offlclally  reported." 

Action  by  Buster  &  Allln  against  3.  Q. 
Mallon.  From  a  Judgment  for  plalntlfFs,  de- 
fendant appeals.    Affirmed. 

B.  H.  Gaither,  for  appellant  J.  T.  WU- 
son,  f<H'  appellee. 

BARBCER,  J.  The  facts  out  of  which 
grew  this  litigation  are,  briefly,  as  follows: 
At  a  Judicial  sale  had  in  the  case  of  Marl- 
mon  y.  Marimon,  pending  In  the  Mercer 
circuit  court  a  certain  lot  of  land  In  the 
city  of  Harrodsburg  was  being  auctioned  off. 
Vnder  the  Judgment  this  property,  which 
really  consisted  of  two  lots,  was  offered 
separately,  and  then  as  a  whole;  the  bid 
producing  the  most  money  to  be  accepted. 
One  of  these  lots  (the  property  being  divid- 
ed) adjoined  that  of  J.  6.  Mallon.  The 
other  was  coterminous  with  the  mill  prop- 
erty of  Buster  &  Allln.  When  offered  sepa- 
rately, each  of  these  parties  purchased  the 
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lot  adjoining  their  own  property;  one  lot 
bringing  $200,  and  the  other  $240.  When 
the  proi)erty  was  offered  as  a  whole,  the 
parties  litigant  here  became  bidders,  and  be- 
tween them  raised  the  price  to  $516.  Some 
little  time  before  this  bid  was  reached  the 
opposing  bids  had  been  going  up  about  a 
dollar  at  a  time.  At  this  period  in  the  sale 
Mr.  Allln,  who  had  been  doing  the  bidding 
for  Buster  &.  Allln,  said  to  Mallon,  substan- 
tially :  "You  want  only  one  of  these  lots,  and 
we  want  one.  Why  not  quit  bidding  against 
each  oth»  and  buy  tbem  together,  paying 
for  them  equally  and  sharing  them  equally? 
Ton  take  the  one  next  to  you,  and  we  the  one 
next  our  mill  property."  To  which  Mal- 
lon responded:  "All  right;  why  did  you  not 
say  so  sooner?"  Mallon  does  not  admit  this 
conversation  precisely  as  detailed  here;  bat 
what  he  does  admit  Is  substantially  that 
The  lot  was  knocked  down  to  Mallon,  who 
afterwards  procured  the  sale  to  him  to  be 
confirmed  by  the  court  and  executed  bond 
for  the  purchase  money,  but  refused  to  di- 
vide with  the  appellees,  except  upon  a  price 
in  excess  of  that  which  he  had  paid  at  the 
Judicial  sale.  Whereupon  Buster  &  Allln  In- 
stituted this  action  for  a  specific  perform- 
ance of  the  contract  Upon  final  hearing  the 
court  adjudged  that  the  verbal  contract  with 
reference  to  the  lot  was  made  substantially 
as  alleged  by  Buster  &  Allin,  and  that  they 
were  entitled  to  the  half  lying  next  to  their 
property.  From  this  Judgment  Mallon  has 
appealed. 

Without  stating  the  facts  with  any  circum- 
stantiality, we  think  the  chancellor  correctly 
ascertained  that  the  contract  as  detailed  here 
was  made.  Assuming  this  to  be  true,  appel- 
lant presents  two  legal  defenses:  First 
that  the  contract  was  verbal,  and  therefore 
within  the  statute  of  frauds.  This  conten- 
tion Is  disposed  of  by  the  opinion  in  the  case 
of  Garth  v.  Davis  &  Johnson,  27  Ky.  Law 
Rep.  605,  85  S.  W.  692,  where  it  was  held,  af- 
ter a  review  of  a  great  many  authorities,  that 
a  partnership  for  the  purchase  of  real  estate 
at  an  auction  may  be  made  by  parol,  and  is 
not  tolmlcal  to  the  provisions  of  the  statute 
of  frauds  with  reference  to  the  sale  of  land. 
This  case  is  so  recent  and  so  thoroughly 
covers  the  question  In  Issue,  that  It  Is  only 
necessary  to  refer  to  It  as  decisive  of  the 
same  question  here. 

Second,  it  Is  urged  that  the  contract  was 
contrary  to  public  policy,  as  preventing  free 
and  untrammeled  competition  at  Judicial  sale 
and  therefore,  although  made,  the  parties 
being  In  pari  delicto,  equity  will  leave  them 
where  it  finds  them,  and  consequently  the 
position  of  the  defendants  Is  the  better  of 
the  two.  It  may  be  conceded,  as  a  general 
proposition,  that  contracts  which  have  a 
tendency  to  destroy  free  competition  In  the 
bidding  at  Judicial  sales  are  contrary  to  public 
policy  where  they  are  made  for  that  pur- 
pose; but  this  general  principle  is  limited 
and  controlled  by  the  partlculiurtactB  of  tJne 
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case  to  wblcb  it  Is  aougbt  to  be  made  ap- 
plicable. The  parties  bere  did  not  enter  In- 
to a  wrongful  conspiracy  for  the  pvirpose  of 
buying  the  properly  in  question  at  a  cheapor 
price  than  Its  market  valua  They  bad  free- 
ly competed  beyond  the  actual  value  of  the 
property,  as  is  shown  by  the  difference  be- 
tween the  price  realized  when  the  lots  were 
sold  separately  and  ttiat  realized  when  they 
were  sold  Jointly.  Separately  they  produced 
$440.  Jointly  they  sold  for  $616.  The  rea- 
son for  this  was  because  the  respective  bid- 
ders only  needed  the  lot  next  to  his  own 
property,  and  when  that  alone  was  being  sold 
he  purchased  it  at  its  real  value  at  open  com- 
petitive sale.  When,  however,  the  two  lots 
were  sold  together,  each  party  was  forced 
to  bid  more  tlian  the  property  was  worth  in 
order  to  get  the  particular  part  that  he 
needed. 

There  Is  no  principle  of  law  that  requires 
parties  so  situated  to  unnecessarily  injure 
themselves  In  order  to  promote  the  Interest 
of  the  beneficiaries  of  a  Judicial  sale;  and  a 
contract  between  bidders,  made  for  the 
purpose  01  protecting  themselves  against 
what  might  be  called  opportunism  growing 
out  of  the  facts  existing  at  the  time  of  the 
sale,  is  not  opposed  to  public  policy.  All 
that  the  beneficiaries  of  a  public  sale  can 
require  Is  that  their  rights  shall  not  be  tres- 
passed upon  by  an  unlawful  conspiracy 
which  has  the  effect,  or  tends  to  have  the 
effect,  of  acquiring  the  property  below  Its 
market  value.  In  the  case  at  bar,  demon- 
strably the  contract  In  question  was  only 
made  after  this  point  was  reached,  and  when 
it  was  impossible  that  Its  effect  should  have 
been  to  acquire  the  property  below  Its  real 
worth.  This  being  true,  the  contention  of 
appellant  that  the  contract  was  void  as  op- 
posed to  public  policy  is  untenable.  In  the 
case  of  Garth  ▼.  Davis  &  Johnson,  supra, 
this  phase  of  that  case,  while  not  enunciated 
in  the  opinion,  was  discussed  by  the  court 
more  than  once,  and  the  conclusion  reached 
that  the  contract  between  the  parties  there 
was  not  opposed  to  public  policy.  In  the 
case  of  Butler  v.  Prewltt,  21  Ky.  Law  Rep. 
813,  S3  S.  W.  20,  a  similar  contract  to  that 
Involved  here  with  reference  to  the  purchase 
of  land  at  Judicial  sale  was  specifically  en- 
forced. The  principle  we  have  undertaken 
to  enunciate  in  this  opinion  Is  thus  stated  in 
Lawson  on  Contracts,  307:  "But,  on  the 
other  hand,  if  the  arrangement  is  entered 
into  for  no  such  fraudulent  purpose,  but  for 
the  mutual  convenience  of  the  parties,  as 
with  the  view  of  enabling  them  to  become 
purchasers,  each  being  desirous  of  purchas- 
ing a  part  of  the  property  offered  for  sale 
and  not  an  entire  lot,  and  Induced  by  any 
other  reasonable  and  honest  purpose,  such 
agreement  will  be  valid  and  binding;  and  an 
association  formed  for  the  purpose  of  bid- 
ding at  an  auction  sale  is  lawful,  and  may 
become  the  purchaser,  unless  formed  tor  the 
purpose  of  preventing  competition." 


The  Judgment  of  the  cbanceilor,  speclflc- 
ally  enforcing  the  contract  ia  aueation,  i» 
afilzmed. 


SOUTHERN  BT.  CO.  IN  KBNTUCKT 

V.  HAWKINS. 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1905.) 

1.  Carbiess  —  Passehgkbs  —  Bxpuiaioif   bt 

CONDOCTOB— CHABACTEE  OF   AcT. 

Where  a  conductor,  to  whom  a  ticket   U 

S resented  by  a  passenger,  believes  it  to  be  bis 
uty  to  reject  the  ticket  because  of  its  mvaUdity 
for  travel  on  the  date  on  which  it  Is  presented, 
and  the  passenger  fails  to  pay  the  fare  de- 
manded of  him,  the  conductor  is  not  guilty  of 
a  tort  In  expelling  the  passenger  from  the  train, 
unless  he  accompanies  such  expulsion  with  un- 
reasonable or  unnecessary  force  or  insult. 

[Bd.  Note. — For  cases  in  point,  see   vol.   9, 
Cent  Dig.  Carriers,  {(  1418,  142»-1432,  1461.] 

2.  SAMB— PUCADING — TABIANCK. 

A  petition  alleged  the  purchase  of  a  ticket 
by  plamtiff  which  entitled  him  to  ride  on  de- 
fendant's train,  and  that  defendant's  oimdactor 
willfully,  wrongfully,  and  In  violation  of  plain- 
tiff's rights  as  a  passenger  forced  him  to  leave 
the  train.  The  evidence  showed  the  purchase 
of  th«  ticket  as  alleged,  but  that,  through  the 
negligence  of  the  ticket  agoit  or  of  a  prior  con- 
ductor than  the  one  who  ejected  plaintiff,  it  was 
so  punched  as  to  render  it  valueless  for  use  at 
the  time  that  plaintiff  was  ejected.  Held,  that 
since  the  cause  of  action  as  set  up  in  the  peti- 
tion was  In  contract,  and  not  in  tort,  there  was 
no  fatal  variance  between  the  proof  and  petition. 
8.  Sake  —  BxpuLSiOR  of  PASSEiiaEB  — Dam- 
ages—Pixaoino. 
In  an  action  for  expulsion  of  a  passenger 
from  the  train,  there  can  be  no  recovery  for  loss 
of  time  or  expense  incurred.  In  the  absence  of 
appropriate  pleading  and  proof. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  ^  1467.] 

4.  Sams— Punitive  Damages. 

Where  a  conductor,  in  ejecting  a  paaaeneer 
from  the  train  because  of  the  apparent  in- 
validity of  his  ticket  does  not  act  m  a  rough 
or  unkind  manner,  and  does  not- apply  to  him 
force  or  threats,  or  even  place  his  aiai  upon 
him  except  to  assist  him  down  the  car  eteps. 
punitive  damages  cannot  be  recovered  against 
the  railroad. 

[Ed.   Note. — For  cases  in  jwint  see  voL  9, 
Cent  Dig.  Carriers,  |  1489.] 

5.  Damages— BxxMFi^ABT  Damages — Ques- 
tion FOB  COUBT. 

Whether  there  is  any  evidence  in  a  given 
case  to  justify  the  assessment  by  the  Jury  of  ex- 
emplar; damages  is  for  the  determination  of  the 
court 

[Ed.  Note.— 'For  cases  in  point  see  vol.  15. 
Cent.  Dig.  Damages,  {  205.] 

6.  CABBIEBB— BXCKSSIVX  Veboicts. 

In  an  action  against  a  carrier  for  tbe  ejec- 
tion of  a  passenger  because  of  the  apparent  in- 
validity of  his  ticket  where  the  evidence  showed 
that  the  conductor  did  not  act  roughly  or  un- 
kindly, and  the  ejection  took  place  about  a  mile 
from  the  town  at  which  plaintiff  got  on  the 
train,  and  merely  obliged  nun  to  walk  back  to 
the  town  and  remain  there  until  the  next  day,  a 
verdict  for  $1,000  was  grossly  excessive. 

[Ed.   Note. — For  cases  in  iwint  see  vol.  9. 
Cent.  Dig.  Carriers,  S  1490.] 

7.  Same— Evidence— Deolabatiorb   of   Fel- 
low Passenqebs. 

In    an   action   against   a   carrier   for   the 
wrongful  ejection  of  a  passenger,  declarations 
of  passengers  In  the  car  thaJt^Iaintiff  was  a. 
Digitized  by  VjOw 
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"beat  and  bam,"  made  aa  he  walked  out  of  tb* 
car  behind  the  condnctor,  were  incompetent. 

[Bd.  Note. — For  cases  in  point,  see  toI.  8, 
Cent  Dig.  Carriers,  (  1477.] 

Appeal  from  Circuit  Court,  Mercer  Connty. 

"To  be   officially  reported." 

Action  by  W.  A.  Hawkins,  by  bis  next 
friend,  against  the  Southern  Railway  Com- 
pany In  Kentucky.  From  a  Judgment  for 
plaintur,  defendant  appeals.    Reversed. 

B.  H.  Oalther  and  Humphrey,  Bines  & 
Hmnphrey,  for  appellant  W.  C.  Bell  and 
Robt  Harding,  for  appellee. 

8BTTLB.  3.  The  appellee,  W.  A.  Hawkins, 
20  years  of  age,  by  D.  B.  Hawkins,  bis  next 
friend,  sued  the  appellant  railroad  company 
for  his  all^^  wrongful  ejection  by  the 
conductor  from  one  of  its  passenger  trains 
upon  which  be  was  attempting  to  ride  from 
Harrodsburg  to  McBrayer,  a  distance  of 
about  16  miles.  The  facts  alleged  In  the 
petition  aa  constituting  bis  cause  of  action 
are  that  on  Sunday  evening,  September  14, 
1902,  be  purchased  of  appellant's  ticket 
agent  at  McBrayer,  and  paid  for,  a  round- 
trip  ticket  wbldi  entitled  him  to  ride  as  a 
passenger  on  appellant's  passenger  train 
from  McBrayer  to  Harrodsburg  on  the  even- 
ing of  tbat  day,  and  to  return  on  another 
of  Its  trains  from  Harrodsburg  to  McBrayer 
on  the  following  day,  September  IStb;  that 
he  did  on  the  night  of  the  14tb  ride  on 
appellant's  passenger  train  from  McBrayer 
to  Harrodsburg,  and  on  the  afternoon  of 
the  following  day  got  aboard  of  another  of 
its  passenger  trains  at  Harrodsburg  wltb  the 
intention  of  returning  thereon  to  McBrayer, 
but  upon  reaching  a  point  about  one  mile 
from  Harrodsburg  appellant's  condnctor  In 
charge  of  the  train  willfully,  unlawfully, 
wrongfully,  and  in  violation  of  bis  rights 
as  a  passenger  forced  and  required  bim  to 
leave  tbe  train,  whereby  be  was  compelled 
to  walk  ba4&  to  Harrodsburg  and  there  re- 
main nntll  the  next  day;  tbat  his  ejection 
from  the  train  was  effected  in  the  presence 
of  otber  passengers  and  caused  him  great 
hnmlllatlon  of  feeling,  subjecting  him  to 
annoyance  and  inconvenience,  by  all  which 
he  was  damaged  in  the  sum  of  $2,000.  The 
appellant's  answer  contained  a  traverse  of 
the  averments  of  the  petition.  Upon  the 
trial  of  tbe  case  appellee  recovered  a  verdict 
and  judgment  for  $1,000.  A  new  trial  was 
sought,  and  a  reversal  is  now  asked,  by 
appellant  upon  three  grounds :  (1)  That  the 
learned  special  Judge  should  have  given  tbe 
Jury  a  peremptory  Instruction  to  find  for  ai>- 
pellant;  (2)  tbat  he  erred  In  Instructing  tbe 
Jury;  (3) tbat  the  verdict  is  excessive. 

It  is  insisted  for  appellant  tbat  it  was 
entitled  to  tbe  peremptory  instruction,  be- 
cause tbe  petltlMi  sought  to  recover  for  the 
alleged  wrongful  ejection  of  appellee  from 
appellant's  train,  whereas  be  was  properly 
put  off  the  train  by  the  conductor  because 
his  right  to  ride  thereon  was  llmltod  by 


bis  ticket,  through  the  mistake  of  tbe  agent 
wbo  issued  It,  to  September  14tb,  tbe  day 
of  its  purchase,  and  did  not  entitle  him 
to  be  carried  on  its  train  on  the  ISth,  and 
tbat,  as  there  was  no  violence  or  unneces- 
sary force  used  by  the  conductor  in  eject- 
ing him  from  the  train,  he  should  have  sued 
appellant  for  breach  of  contract  growing 
out  of  the  negligence  or  mistake  of  tbe 
ticket  agent,  and  not  In  tort  for  being  put 
off  the  train.  We  are  aware  It  was  held 
by  this  court  in  L.  &  B.  By.  Co.  t.  Lyons, 
20  Ky.  Law  R^.  616,  46  S.  W.  209,  tbat 
the  "ticket  of  tbe  passenger  must  usually 
be  treated  as  conclusive  evidence  of  tbe  pas- 
senger's rights  as  between  him  and  the  con- 
ductor, leaving  tbe  passenger  to  bis  action 
against  the  carrier  If  be  has  not  been  given 
such  a  ticket  as  tbe  contract  called  for; 
otherwise,  tbe  conductor  would  be  compelled 
to  acc^t  the  statements  of  tbe  passenger 
in  reference  to  and  contradictory  of  tbe 
ticket  presented  to  and  relied  on  by  him." 
But  it  was  also  held  in  the  same  case  that, 
where  tbe  ticket  does  not  purport  to  be  and 
is  not  the  complete  agreement  between  tbe 
carrier  and  the  passenger,  supplementary 
evidence  is  competent  to  show  what  was  tbe 
real  contract  indicated  by  tbe  tldcet.  In 
the  case  at  bar  it  must  be  taken  aa  true^ 
because  so  testified  by  appellee  and  not  con- 
tradicted, tbat  be  ordered  of  appellant's 
ticket  agent  at  McBrayer  and  paid  for  a 
ticket  which  entitled  bim  to  be  carried  as  a 
passenger  on  appellant's  railroad  from  that 
place  to  Harrodsburg  on  Sunday,  September 
14tb,  and  to  be  returned  from  the  latter  city 
to  McBrayer  on  Monday,  the  15th,  though 
be  did  not  examine  tbe  ticket  while  in  his 
possession  to  see  that  It  in  terms  conformed 
to  the  contract  It  is  also  true  that  the 
ticket  agent  knew  vrben  be  sold  appellee  the 
ticket  that  it  was  to  be  used  on  the  train 
tbat  night,  and  that  thero  would  be  no  other 
upon  which  be  could  that  day  return  to  Mc- 
Brayer. It  Is  likewise  true  that  the  ticket, 
when  presented  to  api>elIanfB  conductor  by 
appellee  on  Monday,  September  15tb,  showed 
tbat  it  was  not  good  after  the  14tb,  as  tbe 
conductor  told  him ;  but  it  does  not  satisfacto- 
rily appear  from  the  evidence  whether  tbe 
punch  mark  on  the  return  part  of  the  ticket 
showing  it  expired  on  tbe  14tb,  was  made  by 
tbe  ticket  agoit  when  be  sold  and  delivered 
it  to  appellee,  or  by  tbe  conductor  in  charge 
of  the  train  on  which  appellee  went  to  Har- 
rodsburg on  that  day.  In  other  words,  It 
does  not  appear  whether  tbe  negligence  of 
the  tldcet  agent  or  that  of  the  first  conductor 
rendered  tbe  ticket  valueless  for  tbe  use 
on  the  16th.  It  was  tbe  act  of  one  of  tbem, 
and  both  were  tbe  agents  of  appellant 

Be  tbat  as  it  may.  It  Is  manifest  tbat  tbe 
conductor  to  whom  It  was  presented  by  ap- 
pellee after  leaving  Harrodsburg  believed  It 
to  be  bis  duty  to  reject  it;  and,  as  appellee 
failed  to  pay  the  fare  demanded  of  bim,  his 
expulsion  by  tbe  conductor  from  tbe  train 
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was  not  tortloas,  nnlesg  accompanied  with 
unreasonable  and  unnecessary  force  or  Insult. 
We  may  say  of  this  case,  as  was  said  In 
li.  &  E.  Ry.  Oo.  T.  Lyons,  snpra:  "Although 
it  Is  alleged  In  the  petition  that  the  conductor 
wrongfully,  maliciously,  and  to  the  humilia- 
tion of  appellee  ejected  him  from  the  train, 
the  action  Is  essentially  and  In  form  ex 
contractu,  and  the  recovery.  If  any,  must 
necessarily  be  limited  to  compensatory  dam- 
ages." Accepting  this  view  of  the  case,  we 
do  not  tbinlE  there  was  such  a  variance  be- 
tween the  proof  and  cause  of  action  set  forth 
In  the  i>etltion  as  would  have  authorized  the 
giving  of  the  peremptory  Instruction  asked 
by  appellant 

We  are  further  advised  by  the  opinion  of 
the  case,  supra,  that  for  wrongful  ejection 
from  a  train  without  force  or  violence  the 
compensatory  damages  that  may  be  recovered 
wUl  embrace  mortification  and  humiliation  of 
feeling,  as  well  as  any  Inconvenience,  loss 
of  time,  and  such  necessary  expense,  by 
way  of  additional  railroad  fare,  as  may  re- 
sult from  the  ejection ;  but,  as  neither  loss  of 
time  or  expense  was  alleged  or  proven  in 
this  case,  there  can  be  no  recovery  as  to 
either  of  these  items.  The  instructions  of 
the  trial  Judge  should  have  confined  the  re- 
covery to  compensatory  damages. 

Appellee,  W.  A.  Hawkins,  and  his  uncle, 
3.  O.  Bond,  furnished  all  the  testimony  given 
in  this  case,  and  the  latter  testified  only  as  to 
the  condition  of  the  former  when  he  returned 
to  his  (Bond's)  home  in  Harrodsburg  after 
being  ejected  from  the  train.  According  to 
appellee's  testimony  he  was  expelled  from  the 
train  about  a  mile  from  Harrodsburg,  to 
which  place  he  immediately  returned.  When 
on  the  train  he  was  approached  by  the  con- 
ductor for  his  ticket  Appellee  handed  him 
his  ticket,  and  thereupon  the  following  con- 
versation occurred  between  them,  which  we 
give  in  appellee's  own  words:  "The  conduct- 
or looked  at  it  [the  ticket]  and  said  it  was  no 
good ;  ttiat  I  could  not  ride  on  that  I  asked 
him  wtiy,  and  he  said  the  ticket  wasn't  any 
good.  I  told  him  I  got  it  the  evening  before 
and  paid  full  fare  for  It.  He  still  said  it  was 
no  account  and  I  would  have  to  pay  my  fare 
or  get  off.  I  told  him  I  couldn't  pay  my  fare ; 
that  I  didn't  have  any  money.  He  said  there 
wasn't  any  use  in  talking  about  it,  and  he 
pulled  the  bell  cord  and  stopped  the  train. 
He  walked  In  front  of  me,  and  when  we  got 
to  the  step  he  took  me  by  the  arm  until  I  got 
down  the  steps.  He  did  not  get  off  the  train. 
He  helped  me  down  to  the  bottom  step;  it 
seemed  to  me  in  a  pretty  rough  way.  He  held 
me  tolerable  tight,  but  did  not  hurt  me."  It 
will  be  observed  that  the  conductor  was  nei- 
ther offensive  nor  insulting  to  appellee,  he  ap- 
plied to  him  neither  force  nor  threats,  and  did 
not  even  place  his  hand  upon  him,  except  to 
assist  him  down  the  car  steps.  It  is  true  the 
witness  thought  he  helped  him  down  the  steps 
in  a  pretty  rough  way;  yet,  when  he  de- 
scribes his  manner  and  explains  what  he  did. 


It  is  apparent  tliat  he  was  nelthor  rough  nor 
unkind.  It  is  patent,  therefore,  that  the 
conduct  of  the  conductor  was  not  such  as  to 
manifest  a  wanton  or  reckless  disregard  of 
appellee's  rights  or  a  disposition  to  oppress  or 
humiliate  Iilm.  What  he  said  and  did  gave 
no  cause  for  the  Infliction  of  punitive  dam- 
ages upon  his  employer.  Therefore  the  in- 
struction as  to  punitive  damages  should  not 
have  been  given.  It  seems  to  be  well  settled 
that  whether  there  is  any  evidence  in  a  given 
case  to  Justify  the  assessment  by  the  Jury  of 
exemplary  damages  is  for  the  determination 
of  the  court  Sedgwick  on  Damages,  |  387; 
McHenry  Coal  Oo.  v.  Sneddon,  98  Ky.  686, 
34  S.  W.  228;  Lex.  Ry.  Oo.  v.  Fain,  25  Ky. 
Law  Rep.  2243,  80  S.  W.  463. 

The  verdict  of  $1,000  returned  by  the 
Jury  was  flagrantly  excessive,  because  far 
beyond  the  maximum  of  Just  oompensa- 
satlon.  It  can  be  explained  only  upon  the 
ground  that  it  resulted  from  passion  or 
prejudice  on  the  part  of  the  Jury.  An  ex- 
amination of  the  following  cases,  strikingly 
like  the  one  at  bar,  but  some  of  which  repre- 
sent greater  wrongs  to  the  plaintiffs  there- 
in are  here  shown,  will  manifest  the  uniform 
purpose  of  this  court  to  limit  the  recovery 
In  this  class  of  cases  to  compensatory  dam- 
ages, where  the  elements  of  unnecessary 
force  and  oppression  are  wanting;  M.  & 
O.  R.  R.  Oo.  V.  Reeves,  26  Ky.  Law  R^. 
2239,  80  S.  W.  471;  Ky.  Central  R.  R.  Co. 
V.  BMdle,  17  Ky.  Law  Hep.  1363,  34  S.  W. 
904;  L.  &  M.  R.  R.  Oo.  V.  Jackson,  18  Ky. 
Law  Rep.  296,  36  S.  W.  173;  L.  &  E.  Ry.  Co. 
V.  Lyons,  20  Ky.  Law  Rep.  616,  46  S.  W. 
209;  Strnll  v.  L.  &  N.  EL  R.  Co.,  25  Ky. 
Law  Rep.  678,  76  8.  W.  181;  L.  ft  N.  R.  R. 
Go.  V.  Champion,  24  Ky.  Law  Bep.  87.  68 
S.  W.  143. 

We  tmnk  the  declarations  of  passengers  in 
the  car  that  appellee  was  a  "beat  and  bom," 
to  which  they,  according  to  appellee's  testi- 
mony, gave  voice  as  he  walked  out  of  the  car 
behind  the  conductor,  were  clearly  incompe- 
tent, and  should,  therefore,  have  been  ex- 
cluded from  the  Jury.  L.  &  N.  R.  R.  Oo.  ▼. 
Simpson,  111  Ky.  754,  64  S.  W.  783. 

Except  to  the  extent  that  they  authorized 
the  Jury  to  allow  punitive  damages,  we  think 
the  instructions  reasonably  correct;  but  for 
the  errors  indicated  the  Judgment  Is  reversed, 
and  cause  remanded  for  a  new  trial  consist- 
ent with  the  opinion. 


HARDESTT    v.    PITTSBURG    STEEL    CXD. 

( Court  of  Appeals  of  Kentucky.    Nov.  10, 1905. ) 

Sai.es — Delivebt — StrrncntNCT. 

Where  defendant  ordered  iron  from  plain- 
tiS  by  letter  February  21st,  and  it  contained 
no  intimation  that  d^endant  was  in  a  hurry 
for  the  iron,  or  that  it  should  be  shipped  other 
than  in  due  course  of  business,  and  it  was  ship- 
ped March  27th,  arriving  at  its  destination 
April  28th,  plaintiff  was  not  responsible  for  any 
delay  in  delivwx.  since,  if  there  was  anjr  an- 
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aaaal  delay,  it  waa  becaoae  of  the  failure  of  the 
carrier. 

[Ed.  Note. — ^For  cases  In  point,  aee  yoL  43, 
Gent.  Dig.  Sales,  U  424r-i28.r 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  officially  reported." 

Action  by  the  Pittsburg  Steel  Company 
against  M.  J.  Bardesty.  From  a  judgment 
In  faTor  of  plalntlfT,  defendant  appeals. 
AfDnned. 

J.  P.  Thompson,  fbr  appellant  Jno.  Mc- 
Chord,  for  appellee. 

BAHKER,  J.  The  appellee,  the  Pittsburg 
Steel  Company,  instituted  this  action  in 
assumpsit  to  recover  of  the  appellant,  M.  J. 
Hardesty,  the  sum  of  $206.62,  being  the 
value  of  certain  hoop  Iron  purchased  of  It 
for  whisky  barrels.  As  a  defense  the  appel- 
lant alleged,  substantially,  in  his  answer,  that 
he  operated  a  whisky  distillery  in  Marion 
county,  and  contracted  with  the  appellee  for 
the  hoop  Iron  for  immediate  use  in  making 
barrels  to  hold  his  output  of  whisky,  and 
that  appellee  was,  by  the  terms  of  the 
contract,  to  deliver  the  same  at  once; 
that  this  contract  was  made  in  December 
of  1902,  or  January  of  1903,  and  the  iron 
was  not  delivered  until  the  last  of  April 
of  1903,  when  the  distilling  season  was 
nearly  over,  that  by  reason  of  the  failure 
of  appellee  to  perform  Its  contract  to  Im- 
mediately deliver  the  hoop  iron,  and  by  its 
failure  to  deliver  the  same  before  the  last 
of  April,  when  the  distilling  season  was  about 
over,  the  Iron  was  useless  to  him,  and  he  de- 
clined to  accept  it;  and  in  addition  he  had 
suffered  loss  and  damage,  by  the  failure  of 
appellee  to  keep  its  contract,  in  the  sum  of 
$100,  for  which  he  prayed  for  Judgment  over. 
All  of  these  affirmative  allegations  were 
placed  In  issue  by  responsive  pleading,  and  the 
case  submitted  for  adjudication  to  the  court 
m  the  laws  and  facts,  without  the  intervention 
of  a  Jury,  with  the  result  that  the  court 
rendered  a  Judgment  in  favor  of  the  appellee 
fplaintlfl)  for  the  amount  of  its  claim,  $206.62, 
and  dismissed  the  counterclaim  of  appellant. 
From  this  Judgment  the  appellant  is  here  on 
appeaL 

We  think  the  Judgment  of  the  court  is  cor- 
rect The  evidence,  so  far  as  it  is  material, 
is  in  writing,  and  consists  of  the  correspond- 
ence of  the  parties.  The  order  given  the 
appellee  for  the  iron  was  by  a  letter  dated 
Febmaiy  21,  1903,  and  contains  no  intima- 
tion that  the  writer  was  in  a  hurry  for  the 
Iron,  or  that  it  was  to  be  shipped  in  any  other 
way  than  in  due  course  of  business.  The 
shipment  was  made  on  the  27th  day  of  March, 
and  arrived  at  its  destlnatiori  April  28,  1903. 
If  there  was  any  unusual  delay  In  the  iron 
reaching  appellant  it  was  because  of  the 
failure  of  the  railroad  to  transport  it  to  its 
destination  within  a  reasonable  time.  So 
far  as  this  record  shows,  appellee  performed 
its  contract  both  in  letter  and  spirit,  and  was 
entitled  to  a  Judgment  against  appellant  for 
the  amount  of  its  claim. 

Jndgment  affirmed. 


HILIiER   ▼.   CITY    OP   PINEVHiLB  et   al. 
(Court  of  Appeals  of  Kentucky.    Oct  13, 1905. ) 

1.  MxTiaciPAi.     CoBPOKATions  —  Detaohiocht 

or  TXBBITORT — TiTABTT.TTT  rOB  DEBTS. 

In  the  absence  of  statutory  or  constitation- 
al  provisions  to  the  contrary,  property  within 
the  territory  placed  beyond  uie  limits  of  a  city, 
on  the  bonndaries  thereof  beine  changed  as  au- 
thorised by  Ky.  St  1003,  §  3483,  is  not  subject 
to  taxation  for  the  payment  of  bonds  issued  by 
the  city  while  the  territory  was  within  its 
limits. 

2.  Sahb — Altkbatiok  of  Batrmixas — Stat- 
utes— Validity. 

Ky.  St  1903,  {  3483.  authorizing  the 
changing  of  the  boundaries  of  cities  by  reducing 
the  limits  thereof,  etc.,  is  not  Invalid  because 
only  the  taxpayers  in  the  territory  proposed  to 
lie  stricken  off  can  make  a  defense,  and  because 
the  defense  is  limited  to  a  showing  that  the 
change  will  impose  unjust  burdens  on  them ; 
the  C^islatnre  naving  the  power  to  reduce  the 
limits  of  municipalities  and  to  limit  the  defense 
to  a  proceeding  therefor. 

[Ed.  Note. — For  cases  in  point  see  vol.  3& 
Cent  Dig.  Municipal  Corporations,  81  64,  77.] 

3.  Same — Detachment  of  Pbopebtt — Aosee- 
MENT  TO  Pat  Debts — Effect. 

Where  territory  was  placed  beyond  the 
limita  of  a  city  in  proceedings  to  reduce  its  lim- 
its, the  taxpayers  living  within  the  territory 
cut  off  are  not  subject  to  taxation  to  pay  the 
bonds  issued  while  the  territory  was  within  the 
limits  of  the  municipality,  though  they  agreed 
with  the  municipal  officers  to  pay  their  share  of 
the  debts ;  authority  to  levy  taxes  not  being  the 
subject  of  agreement  but  being  a  power  vested 
in  the  Leginature  alone. 

Appeal  from  Circuit  Court  Bell  County. 

"To  be  officially  reported." 

Action  by  M.  P.  Miller  against  the  city  ot 
Plnevllle  and  others.  Prom  a  Judgment  for 
defendants,    plaintiff   appeala    Affirmed. 

Weller  4  Points,  for  appellant  Wm. 
Low  and  W.  O.  Harris,  for  appellee  T.  J.  Ash- 
er.  N.  B.  Hays  and  Hazelrigg  &  Hazelrlgg, 
for  appellees  T.  J.  and  A  J.  Asher.  J.  W.  Al- 
corn, for  appellee  Louisville  &  Nashville  R.  Co. 

PAYNTBR,  J.  M.  P.  Miller  sues  as  a  tax- 
payer. Plnevllle  is  a  city  of  the  fourth 
class.  It  Issued  bonds  for  street  Improve- 
ments. The  trustees  of  the  school  district 
(the  district  l)eing  co-extensive  with  the 
boundary  of  Plnevllle)  Issued  bonds  for  the 
purpose  of  building  a  schoolhouse.  The  pro- 
ceeds of  the  bonds  were  used  for  the  purpos- 
es for  which  they  were  Intended.  After 
Issuing  the  bonds  under  section  3483,  Ky. 
St  1903,  the  city  limits  were  reduced.  The 
question  Involved  in  this  case  is  whether 
the  property  which  was  within  the  corpo- 
rate limits  of  the  dty  of  Plnevllle  at  the 
time  the  bonds  were  issued,  and  which 
Is  now  outside  of  the  city  limits  by  reason 
of  the  proceedings  under  section  3483,  Ky. 
St  1903,  can  be  assessed  and  made  to  pay 
taxes  for  the  purpose  of  aiding  In  paying 
the  bonds. 

Neither  the  organic  nor  the  statutory  law 
of  the  state  provides  that  the  property  with- 
in the  territory  stricken  fr<Mn  cities  of  the 
fourth  class  shall  be  required  to  pay  any 
taxes  to  the  municipality  for  any  pturpose. 
Munldpalitlea  are  arms  of  the  state  govern- 
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ment  Their  cbarten  are  granted  by  the 
Legislature.  The  right  to  grant  the  charters 
implies  the  right  to  alter,  change,  or  amend 
them.  If  too  much  territory  is  embraced 
within  the  limits  of  a  city,  the  right  to  re- 
duce it  or  to  prescribe  the  manner  of  doing 
it  is  vested  in  the  authority  which  created 
it  In  speaklDg  of  the  control  of  Legislatures 
over  municipalities  it  is  said  in  Cooley's 
Constitutional  Limitations,  266:  "The  crea- 
tion of  municipal  corporations,  and  the  con- 
ferring upon  them  of  certain  powers,  and 
subjecting  them  to  corresponding  duties, 
does  not  deprive  the  Legislature  of  the  state 
of  that  general  control  over  their  citizens 
which  was  before  possessed.  It  still  has  au- 
thority to  amend  their  charters,  enlarge  or 
diminish  their  powers,  extend  or  limit  their 
boundaries,  consolidate  two  or  more  into  one, 
overrule  their  legislative  action  whenever  it 
la  deemed  imwise,  impolitic,  or  unjust,  and 
even  abolish  them  altogether  in  the  legisla- 
tive discretion,  and  substitute  those  which  are 
different  The  rights  and  franchises  of  such 
a  corporation,  being  granted  for  the  purposes 
of  government  can  never  become  such  vested 
rights  as  against  the  state  that  they  cannot 
be  taken  away;  nor  does  the  charter  con- 
stitute a  contract  in  the  sense  of  the  con- 
stitutional provision  which  prohibits  the  ob- 
ligation of  contracts  being  violated.  Re- 
straints on  the  legislative  power  of  control 
must  be  found  in  the  Oonstltntlon  of  the 
state,  or  they  must  rest  alone  in  the  legis- 
lative discretion.  If  the  legislative  action  in 
these  cases  operates  injiu'iously  to  the  munic- 
ipalities or  to  Individuals,  the  remedy  is 
not  with  the  courts.  The  courts  have  no 
power  to  interfere,  and  the  people  must  be 
looked  to,  to  right  through  the  ballot  box  all 
these  wrongs."  This  rule  was  recognized  as 
correct  in  Laramie  County  v.  Albany  Coun- 
ty et  al.,  92  U.  S.  SIO,  23  L.  Ed.  552,  where 
it  is  said :  "Such  corporations  are  composed 
of  all  the  inhabitants  of  the  territory  includ- 
ed in  the  political  organization,  and  the  at- 
tribute of  individuality  Is  conferred  on  the 
entire  mass  of  such  residents,  and  It  may  be 
modified  or  taken  away  at  the  mere  will  of 
the  Legislature,  according  to  its  own  views 
of  public  convenience,  and  without  any  ne- 
cessity for  the  consent  of  those  composing 
the  body  politic."  Dillon  on  Municipal 
Corporations  (4tb  Ed.)  I  188,  says:  "If  a 
new  corporation  Is  created  out  of  the  terri- 
tory of  an  old  corporation,  or  if  a  part  of 
Its  territory  or  inhabitants  is  annexed  to 
another  corporation,  unless  some  provision 
is  made  In  the  act  respecting  the  property 
and  existing  liabilities  of  the  old  corporation, 
the  Iatt«:  will  be  entitled  to  all  the  property 
and  be  solely  answerable  for  all  the  llablll- 
ties."  Smith's  Modern  Law  of  Municipal 
Corporations  enunciates  the  same  doctrine. 
Besides,  this  court  did  so  In  the  case  of 
Fltzpatrlck  v.  Board  of  Trustees,  87  Ky.  138, 
7  S.  W.  896. 
It  is  Insisted  that  sectton  3483,  Ky.  St 


1908,  which  proTldes  for  the  reduction  of 
the  territory  of  municlpalitleB,  is  unconstitu- 
tional, because  only  the  city  or  taxpayer 
within  the  territory  proposed  to  be  stricken 
off  can  make  a  defense  or  file  a  remonstrance, 
and  because  the  defense  Is  limited  to  show 
that  the  majority  of  taxpayers  within  the 
proposed  strldcen  territory  are  against  the 
change  in  the  city  limits,  and  that  such  a 
change  will  Impose  unjust  burdens  on  the 
taxpayers  within  the  territory  to  be  stricken 
off.  The  question  raised  is  answered  by  the 
mere  statement  that  1'  the  Legislature  can 
add  to  or  reduce  the  limits  of  a  city  at  will, 
then  the  power  also  exists  to  limit  the  de- 
fense to  a  proceeding  Instituted  by  authority 
of  the  Legislature  to  alter  or  change  the 
limits  of  a  municipality.  The  will  of  the 
Legislature  is  supreme  in  such  matters,  and 
as  to  whether  It  exercises  its  authority  wise- 
ly cannot  be  questioned.  In  addition  to  that 
this  court  has  recognized  the  validity  of  the 
statute  in  several  cases. 

Again,  it  is  urged  that  the  taxpayers 
living  within  the  cut-off  territory  agreed  to 
pay  for  their  share  of  the  debts  of  the  munic- 
ipality. The  municipal  authorities  of  Plne- 
vlUe  have  no  jurisdiction  over  the  territory 
outside  of  the  city  limits.  When  the  terri- 
tory was  reduced,  necessarily  their  authority 
was  restricted  to  the  reduced  limits.  The 
authority  to  levy  and  collect  taxes  Is  not 
the  subject  of  agreement  bnt  is  a  power 
that  is  vested  by  legislative  action. 

The  judgment  is  affirmed. 


COCHRAN  et  al.   v.   BECKHAM,  OoTemor. 

et  al. 
( Court  of  Appeals  of  Kentucky.    Nov.  16, 1905. ) 

MARDAUnS — ^TO    THE    GK>VKBITOS  —  AFFBOVnfO 

Pat  Roixs  of  State  Ot7abd. 

The  dutv  of  the  Oovernor  to  approve  pay 
roUg.  under  Ky.  St  1903,  S  2705,  proriding  l^t 
the  State  Guard  shall  receive  certain  pay,  to 
be  paid  out  of  the  treasury  on  warrants,  accom- 
panied by  orders  certified  by  the  Adjutant  Oen- 
eral  and  approved  by  the  Governor  by  his  own 
signature,  is  ministerial,  so  that  mandamoa 
will  lie  to  compel  him  to  perform  It 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  Mandamns,  129.] 

Appeal  from  Circuit  Court  Franklin 
County. 

"Not  to  be  officially  reported." 

Mandamus  by  Horace  J.  Cochran  and 
others  against  J.  C.  W.  Beckham,  Governor, 
and  another.  Judgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

T.  L.  Edelen,  for  appellants.  B.  O.  Wil- 
liams, for  appellees. 

NUNN,  J.  This  action  was  Institated  by 
the  appellants  against  the  Governor  and  Ad- 
jutant General  of  the  state  to  compel,  by 
mandamus,  the  Adjutant  General  to  certify 
and  the  Governor  to  approve  their  pay  rolls 
for  services  rendered  as  officers  and  private* 
of  the  State  Guard,  as  provided  by  section 
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2T05,  Ey.  St  1903.  Appellees  filed  a  special 
demnrrer  to  the  petition.  The  court  over- 
roled  the  demnrrer  as  to  the  Adjutant  Gen- 
eral, and  sustained  It  as  to  the  Governor, 
upon  the  sole  gronnd  that  the  Governor  of 
the  Commonwealth  Is  not  amenable  to  the 
eompolsoiT  process  of  the  court  In  any 
cue.  Hence  this  Is  the  only  question  before 
tu  for  decision. 

The  question  of  the  sufficiency  of  the  peti- 
tion, and  whether  or  not  the  claims  sued 
for  are  legal  and  Just,  are  not  Involved  on 
this  appeal.  The  statute  (section  2706)  un- 
der which  appellants  claim  compensation, 
and  the  duties  of  the  Governor  and  Ad- 
Jntant  General  with  respect  to  such  claims, 
reads,  so  far  as  it  Is  material  to  the  ques- 
tion Involved,  as  follows:  "Other  officers 
and  men  of  the  State  Guard,  when  employ- 
ed In  active  service,  shall  receive  pay  as 
follows:  Colonels,  three  dollars;  lieuten- 
ant colonels,  two  dollars  and  seventy-flve 
cents;  majors,  two  dollars  and  fifty  cents; 
captains,  two  dollars  and  twenty-five  cents; 
lint  lieutenants,  two  dollars ;  second  lieuten- 
anti,  two  dollars;  sergeants  of  and  above 
the  grade  of  first,  two  dollars;  other  ser- 
(eants  and  corporals,  one  dollar  and  seventy- 
Are  cents ;  and  privates,  one  dollar  and  fifty 
cents  per  day;  the  same  to  be  paid  out  of 
the  treasury  on  warrant  of  the  Auditor  of 
Pnbllc  Accounts,  upon  company  pay-rolls, 
accompanied  by  copies,  or  certificates,  of  the 
orders  bearing  on  the  case,  certified  by  the 
Adjntant  General  and  approved  by  the  Gov- 
ernor by  his  own  signature."  The  provision 
of  this  section  requiring  the  Governor  to  ap- 
prove by  his  own  signature  the  pay  rolls  is  a 
ministerial,  and  not  an  executive,  act  The 
General  Assembly  could  have,  if  It  had  seen 
proper.  Imposed  this  duty  upon  some  other 
person,  or  left  that  duty  alone  on  the  Adjn- 
tant  General. 

It  Is  conceded  that  the  Adjutant  General  Is 
(Object  to  the  writ  of  mandamus,  and  can 
be  compelled  to  perform  this  ministerial 
duty.  This  being  true,  why  cannot  the  Gov- 
ernor be  compelled  to  perform  the  like  minis- 
terial duty?  In  the  case  of  Traynor  v.  Beck- 
ham, Governor,  74  S.  W.  1105,  :«5  Ky.  Law  Rep. 
284,  this  court  In  construing  section  477  of  the 
CItII  Code  of  Practice  said :  "The  language  of 
the  CSode  embraces  all  ministerial  and  exec- 
ntlTe  officers.  The  Governor  is  not  excepted 
bom  Its  operation.  No  man  is  or  should  be 
above  the  law.  That  he  should  not  be  is  in 
accord  with  the  spirit  of  a  republican  form 
of  government    There  is  no  royal  preroga- 


tive or  official  position  in  this  country  which 
exempts  one  from  yielding  obeisance  to  the 
law.  There  is  nothing  in  the  Constitution 
which  forbids  the  suing  of  the  Governor. 
While  courts  cannot  control  executive  acts 
of  the  Governor  or  executive  powers  con- 
ferred upon  him,  yet  they  can  control  minis- 
terial powers.  Ministerial  power  Is  certainly 
Inferior  to  Judicial  power.  If  one  officer  can 
be  controlled  In  Its  exercise,  why  not  anoth- 
er? It  may  be  conferred  upon  one  person,  as 
well  as  another.  Whether  It  be  conferred 
upon  a  governor  of  a  state,  or  some  mlnmr 
official  Is  the  recipient  of  It  the  exercise  of  It 
does  not  require  the  exercise  of  Judgment  or 
discretion  any  more  by  one  than  the  other. 
The  question  as  to  whether  a  mandamus  will 
He  is  not  determined  by  the  office  of  the  per- 
son against  whom  It  Is  sought  but  the  nature 
of  the  thing  to  be  done."  The  language  of 
the  statute  is  that  the  officers  and  men  of  the 
State  Guard,  when  employed  in  actual  serv- 
ice, "shall  receive  pay  as  follows:  *  *  • 
The  same  to  be  paid  out  of  the  treasury  on 
warrant  of  the  Auditor  of  Public  Accounts 
upon  company  pay-rolls,  accompanied  by 
copies,  or  certificates,  of  the  orders  bearing 
on  the  case,  certified  by  the  Adjutant  General 
and  approved  by  the  Governor  by  his  own 
signature."  This  is  merely  a  ministerial 
duty  fixed  by  the  statute,  and  It  Is  Illogical 
to  say  that  the  courts  can  compel  the  Adjut- 
ant General  to  perform  this  duty,  and  have 
not  the  power  to  compel  the  Governor  to  per- 
form it.  As  said  In  substance  In  the  case 
anpra,  the  section  of  the  Code  authorizing 
the  writ  of  mandamus  does  not  make  any 
distinction.  It  includes  all  officers,  both 
executive  and  ministerial. 

If  the  Governor  and  Adjutant  General  have 
reason  to  believe  the  claim  sued  on  Is  unjust 
then  it  Is  their  duty  to  resist  it  and  have  Its 
legality  tested  In  the  courts  as  other  liti- 
gants; but  the  Governor  should  not  be  per- 
mitted to  defeat  it  by  merely  refusing  his 
approval.  If  the  action  of  the  lower  court 
should  be  sustained,  such  would  be  the  re- 
sult and  effect.  In  view  of  the  principles 
enunciated  In  the  Traynor-Beckham  Case 
referred  to,  It  necessarily  follows  that  the 
action  of  the  lower  court  must  be  reversed. 
It  Is  due  to  the  lower  court  to  state  that 
when  It  acted  upon  the  demurrer  in  this 
case  the  Traynor-Beckham  Case  had  not  been 
decided,  and  the  authorltieB  in  other  states 
upon  the  question  are  divergent 

The  Judgment  is  reversed,  and  remanded 
for  further  proceedings  consistent  herewith. 
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I^BT    CREEK    COAL    00.    T.    NAPIER'S 
HEIRS. 
"^    (Conrt  of  Appeals  of  Kentucky.    Not.  14, 1906.) 

1.  Champebtt — Gbaitt  of   Land   Held   Ao- 

TEBSELT. 

A  grant  of  land  which  had  been  in  the  poa- 
aeesion  of  another  for  more  than  20  years  un- 
der a  claim  of  ownership  was  champertous  and 
yoid. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Champerty  and  Maintenance,  S(  64, 
66-69.] 

2.  BOUNDABIES  —  ESTABUSBMENT     BT     PABOL 
AOBEEMZNT. 

Where  adjoining  owners  made  a  parol 
agreement  establishing  a  boundary  line  between 
their  lanidB,  and  such  line  was  recognized  by  the 
parties  and  by  their  descendants  and  vendees 
for  about  40  years,  such  agreement  will  be  up- 
held. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  §S  21^217,  225.] 

Appeal  from  Circuit  Court,  Perry  Conntgr. 

"Not  to  bie  officially  reported." 

Action  by  Franklin  Napier  against  tbe 
Lost  Creek  Coal  Company.  Plaintltt  died 
while  tbe  action  was  pending,  and  tbe  same 
was  revived  in  the  names  of  bis  heirs.  From 
a  Judgment  for  plaintiffs,  defendant  appeala 
Affirmed. 

Wootton  &  Morgan  and  R.  L.  Greene,  for 
appellant.    W.    C.    Bversole,   for   appellees. 

NUNN,  3.  Appellees'  father,  Franklin 
Napier,  instituted  this  action.  He  died,  and 
the  action  was  revived  in  tbelr  names.  Tbe 
purpose  of  tbe  action  was  to  have  deed  made 
by  one  Joseph  Napier  to  tbe  appellant  declar- 
ed void  and  to  establish  a  divisional  line  be- 
tween tbe  parties.  On  tbe  trial  the  court 
granted  tbe  prayer  of  tbe  petition,  and  appel- 
lant appeals. 

The  facts,  as  they  appear  of  record,  are 
In  substance  as  follows:  Appellees'  ancestor 
and  appellees'  remote  ancestor,  Patrick  Nap- 
ier, owned  two  surveys  of  land,  one  of  100 
and  tbe  other  of  200  acres,  situated  on  Grape- 
vine creek.  Appellant's  remote  grantor,  Mc- 
Cajab  Napier,  owned  a  survey  of  300  acres 
lying  on  Sixteen-Mile  Fork  of  Lost  creek.  It 
was  alleged  that  Patrick  Napier's  surveys 
lai^)ed  over  the  dividing  ridge  between  tbe 
lands  owned  by  each,  and  that  McCaJab 
Napier's  surveys  lapped  over  the  d  Ividing  ridge 
on  tbe  Grapevine  side.  It  was  also  alleged 
and  proven  that  these  brotbers,  Patrick  and 
McCaJab,  bad  agreed  upon  and  established  a 
line  between  themselves  running  with  the  top 
of  tbe  ridge  between  Sixteen-Mile  Fork  of 
Lost  credt  and  Grapevine  creek.  This  agree- 
ment was  by  parol  and  made  some  time  be- 
tween tbe  years  1856  and  1860.  It  appears 
by  a  preponderance  of  tbe  evidence  that  this 


agreed  line  was  recognized  by  tbe  parties 
named  and  tbelr  descendants  and  tbelr  ven- 
dees from  that  time  until  shortly  before  the 
iustltatlon  of  this  action;  each  being  In  the 
actual  possession  of  tbe  land  on  each  side  of 
this  dividing  ridge  and  claiming  to  It  It  ap- 
pears, however,  that  Rome  Napier,  a  son  of 
McCaJab,  became  tbe  owner  of  tbe  land  on  the 
Lost  Creek  side  of  tbe  ridge,  and  that  7  or  8 
years  prior  to  the  Institution  of  tbe  action  be 
sold  tbe  poplar  timber  on  his  land,  and  In  do- 
ing 80  be  included  the  poplar  timber  in  this 
survey  which  extended  over  tbe  ridge  onto  tbe 
Grapevine  side.  It  appears  that  appellees'  an- 
cestor, Franklin  Napier,  was  about  to  sue 
him  for  tbe  trespass  and  tbe  value  of  tbe 
timber  when  Rome  Napier  acknowledged  and 
agreed  to  pay  for  tbe  timber  and  in  tbe 
future  recognize  the  line  along  tbe  dividing 
ridge.  Rome  died  tbe  same  week  after  mak- 
ing this  agreement.  His  lands  were  divided 
among  bis  belrs,  and  his  son,  Joseph  Napier, 
became  tbe  owner  of  tbe  McCaJab  Napier 
300-acre  tract,  and  be  sold  It  to  tbe  appellant, 
which  included  this  64  acres  of  land  on  tbe 
Grapevine  side  of  the  ridge,  which  was 
claimed  by  tbe  appellees. 

It  was  shown  without  contradiction  tbat 
appellees'  father  bad  owned  and  was  in  the 
actual  i>os8e88ion  of  and  was  claiming  this 
land  to  tbe  line  on  this  dividing  ridge  for 
more  than  20  years  before  bis  death.  His 
son-in-law  had  actually  resided  on  it  for 
8  or  10  years,  wblle  about  10  or  15  acres 
bad  been  actually  cleared  and  inclosed  by  a 
fence  for  more  than  15  years.  It  also  ap- 
pears tbat  when  appellant  purchased  this 
land  from  Joseph  Napier,  and  when  tbe  but- 
vey  of  it  was  being  made,  its  agent,  who  was 
present,  was  informed  of  tbe  claim  of  Frank- 
lin Napier  to  this  land,  and  tbat  his  son-in- 
law  was  in  the  actual  possession  thereof,  and 
tbat  the  agent  caused  tbe.  dividing  line  to  be 
so  run  as  to  exclude  tbe  cleared  land  and  tbe 
residence  referred  to.  Under  these  facts  we 
are  of  tbe  opinion  tbat  tbe  lower  court  was 
correct  In  deciding  tbat  tbe  deed  from  Joseph 
Napier  to  appellant  was  champertous  and 
void,  and  in  adjudging  tbat  tbe  agreed  line 
along  the  ridge  named  was  tbe  true  line  be- 
tween the  parties.  This  court  has  decided  In 
many  cases,  wbere  adjoining  owners  of  land 
have  by  a  parol  agreement  fixed  their  bound- 
ary line  between  them,  it  will  be  upheld.  See 
Campbell  v.  Campbell,  64  8.  W.  68S,  23  Ky. 
Law  Rep.  870;  Grigsby  v.  Combs,  21  S.  W. 
87,  14  B^.  Law  Rep.  652;  Jamison  v.  Petti, 
6  Bush,  670;  and  Frazler  v.  Mineral  Develop- 
ment Co.,  86  S.  W.  983,  27  Ky.  Law  Rep.  815. 

Wherefore  the  Judgment  Is  affirmed. 
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FEATEBNAL    CONST.    CO.    v.    JACKSON 

FOUNDRY  &  MACHINE  CO. 
(Conrt  ot  Appeals  of  Kentucky.    Nor.  14, 1906.) 

1.  Apfkai^Rxview— GoNrLiCTino  Evidbkck. 

A  verdict  based  on  conflicting  evidence  will 
not  be  interfered  with.  In  the  absence  of  errors 
of  law. 

2.  Etidenck — Subjects  OF  BxpiBT  TKBTiMoirr. 

The  power  of  resistance  of  iron  of  a  given 
dimension  and  fiber  is  a  scientific  question,  and 
it  was  proper  to  permit  experts  to  testify  as  to 
die  capaci^  of  iron  posts  to  uphold  the  weieht 
for  wnich  they  were  designed,  and  the  effect 
upon  them  of  holes  and  cracks  which  were 
proved  or  admitted  t«  be  in  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  2817,  2818.] 

3.  Saice — Catjse  of  Collapse  of  Buildirg. 

In  an  action  to  recover  damages  occasioned 
by  alleged  defects  in  iron  columns  furnished  by 
defendant  and  placed  by  plaintiff  in  its  build- 
ing, it  was  proper  to  admit  testimony  as  to  the 
effect  of  improperly  placing  the  front  in  the 
building;  the  question  being  as  to  whether  the 
building  fell  by  reason  of  the  inherent  weakness 
of  the  iron  structure  or  the  faulty  work  of 
plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence.  IS  2317,  2318.] 
i.  Salxs — Breach  or  Wabbantt  —  Ikbtbtio- 
noKB. 

In  an  action  for  damages  to  a  building  al- 
leged to  have  been  caused  by  defective  iron  work 
furnished  by  defendant  under  warranty  as  to 
its  quality,  instructions  considered,  and  held  to 
have  clearly  and  fully  placed  the  issues  before 
die  jury. 

Appeal  from  Clrcnlt  Court,  McCradcen 
Conoty. 

"Not  to  be  ofBdally  reported." 

Action  by  the  Fraternal  Construction  Com- 
pany against  tbe  Jackson  Foundry  &  Machine 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Hal.  a  Corbett  and  Bloomfleld  ft  Crlce,  for 
appellant  Campbell  &  Campbell,  for  appel- 
lee. 

BABECER,  J.  Tbe  appellant.  Fraternal 
Constmctlon  Company,  contracted  with  tbe 
appellee,  tbe  Jackson  Foundry  &  Machine 
Company  to  furnish  It  with  an  iron  front  for 
the  first  story  of  a  two-story  brick  building  It 
prxiposed  to  erect  in  Kevll,  Ky.  Tbe  latter 
company,  of  neoeaslty,  knew  the  purpose  for 
wblcb  tike  front  was  to  be  manufactured,  and 
agreed  that  It  should  be  of  sufllcient  size, 
quality,  and  atren^b  to  resist  tbe  weight  to 
be  imposed  upon  It  by  tbe  building  for  wblcb 
it  was  constructed ;  but  it  was  only  to  manu- 
facture and  deliver  the  front — ^not  to  put  it 
Id  place.  In  pursuance  of  tbe  contract  ap- 
pellee manufactured  and  delivered  tbe  Iron 
front  to  tbe  appellant  company,  which  put  it 
in  place  In  tbe  building  it  was  engaged  in 
erecting.  After  tbe  walls  of  tbe  second  stoiy 
were  about  completed  as  to  height,  but  be- 
fore tbey  were  in  any  wise  anchored  or  made 
fast  at  tbe  top,  tbe  whole  building  collapsed 
and  fell  Into  a  complete  mass  of  wrecked 
debris.  About  60  feet  in  depth  of  the  walls  of 
the  bnlldlnff  fell.  After  the  collapse  It  was 
found  tbat  tbe  lintel  of  tbe  iron  front  wa* 


broken  In  two,  aa  was  alao  one  of  tbe  three 
upholding  columns. 

Appellant,  believing  tbat  tbe  collapse  of 
the  building  was  occasioned  by  defects  In  tbe 
front  furnished  It  by  appellee,  instituted 
this  action  in  tbe  McCradcen  circuit  court  to 
recover  as  damages  tbe  cost  of  tbe  building 
at  tbe  time  It  was  destroyed,  which  was  laid 
at  $1,S00.  After  setting  forth  the  facts  as  to 
the  contract,  which  we  have  substantially 
given  above,  tbe  petition  alleged  tbat  the 
iron  front  was  defective,  in  that  it  bad 
large  holes  in  It,  which  bad  been  carefully 
concealed  by  filling  with  some  soft  metal, 
such  as  lead  or  babbitt,  and  the  surface  paint- 
ed over  so  as  to  entirely  conceal  tbe  defects, 
and  make  it  Impossible  for  the  a]K>eUant  com- 
pany to  ascertain  in  advance  Its  weakness; 
that,  believing  it  to  be  in  accordance  with  tbe 
terms  of  the  contract  between  it  and  appellee. 
It  bad  put  tbe  front  in  place,  and  erected  up- 
on It  tbe  second  story  of  Its  building;  and 
tbat  by  reason  of  the  defects  In  tbe  iron  it 
was  onable  to  sustain  the  weight  which  it 
had  been  purchased  to  uphold,  and,  breaking 
under  It,  had  caused  appellant's  building  to 
collapse  and  fall.  All  of  the  material  allega- 
tions of  the  petition  were  placed  in  issue  by 
the  first  paragraph  of  the  answer,  and  in  tbe 
second  a  counterclaim  was  set  up  for  the 
contract  price  of  tbe  iron  front,  which  was  al- 
leged to  be  $94.86.  A  trial  of  tbe  case  before 
a  jury  resulted  in  a  verdict  for  the  appellee 
(defendant)  as  prayed  in  the  answer,  to  re- 
verse tbe  Judgment  predicated  upon  which 
appellant  prosecutes  this  appeal. 

Tbe  question  between  the  parties  litigant 
is  largely  one  of  fact,  and  this  issue  lies 
within  a  very  narrow  compass.  There  is  no 
dispute  that  the  appellee  company  agreed  and 
undertook  to  furnish  an  Iron  front  of  such 
dimensions  and  quality  of  material  as  would 
support  a  two-story  building,  and  there  is 
no  serious  question  In  the  record  that  tbe 
dimensions  were  snfQcient  (if  the  material 
was  not  defective)  to  perform  the  service 
for  which  it  was  designed.  The  Issue,  then, 
in  brief,  is  whether  the  material  of  which  the 
front  was  constructed  was  or  not  defective. 
Without  reproducing  the  testimony  on  this 
question  in  detail,  it  is  sufllcient  to  say  that 
the  appellant  company  (the  plaintieT)  upon 
the  trial  adduced  evidence  which  tended  to 
show  tbat  tbe  material  of  which  the  front 
was  constructed  was  defective;  tbat  it  had 
large  holes  in  It,  and  one  of  the  columns  was 
cracked;  tbat  these  bad  been  concealed  and 
stopped  up  by  some  inferior  metal,  and  tbe 
whole  painted  over  so  tbe  defects  (if  they 
were  such)  were  not  visible  to  the  eye.  One 
witness  said  he  saw  the  lintel  break  Just  as 
tbe  collapse  began.  On  the  other  band,  tbe 
appellee  Introduced  evidence  which  (if  true) 
showed  that  the  appellant  company,  in  erect- 
ing tbe  walls  of  Its  building,  used  frozen 
mortar,  which  was  useless  for  tbe  purpose 
of  making  tbe  bricks  adhere;  tbat  the  walls 
were  somewhat  out  of  plumbj  that^Avhard 
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wind  bad  been  blowing  during  tbe  nlgbt  be- 
fore the  Btructare  fell,  and  the  collapse  was 
occasioned  by  the  Inherent  defects  of  tbe 
building,  and  not  from  the  weakness  of  the 
front;  and  in  support  of  this  It  showed  the 
great  depth  (sixty  feet)  of  the  wall,  which 
totally  collapsed.  The  question  was  one  em- 
inently fitted  to  the  province  of  the  Jury. 
They  had  the  broken  front  l)efore  them ;  they 
visited  the  wrecked  building,  and  saw  tbe 
material  of  which  it  had  been  constructed; 
they  beard  the  witnesses,  and  saw  their 
manner  of  deportment  upon  tbe  stand ;  and, 
if  there  are  no  errors  of  law  in  the  record, 
we  are  not  willing  to  interfere  with  their 
▼erdict 

The  appellant  complains  that  the  court 
permitted  some  of  tbe  witnesses  for  tbe  ap- 
pellee to  testify  as  experts  as  to  the  effect 
of  tbe  holes,  which  were  admitted  to  have 
been  in  tbe  front  furnished,  upon  Its  strength 
to  resist  weight  All  these  witnesses  qual- 
ified themselves  to  testify  upon  this  subject 
by  showing  long  experience  and  familiarity 
with  the  manufacture  of  structural  Iron.  We 
cannot  agree  to  the  proposition  that  this 
was  a  subject  not  within  the  domain  of  ex- 
pert testimony,  as  being  a  matter  perfectly 
plain  to  the  lay  mind.  On  tbe  contrary,  the 
power  of  resistance  of  Iron  of  a  given  dimen- 
sion and  fiber  is  a  scientific  question  about 
which  the  average  man  has  no  Information, 
and  we  therefore  conclude  that  the  court 
properly  permitted  tbe  experts  to  testify  as 
to  the  capacity  of  the  posts  to  uphold  the 
weight  for  which  they  were  designed,  and 
tbe  effect  upon  them  of  the  boles  and  cracks 
which  were  proved,  or  admitted,  to  be  in 
them. 

Nor  do  we  think  tbe  court  erred  in  admit- 
ting tbe  testimony  as  to  tbe  effect  of  Improp- 
erly placing  the  front  in  the  building.  It 
was  tbe  duty  of  the  appellant  company  to 
place  the  front;  and  tbe  question  as  to 
whether  the  building  fell  by  reason  of  tbe 
inherent  weakness  of  tbe  Iron  structure,  or 
the  faulty  work  of  the  appellant,  was  tbe 
question  before  tbe  Jury. 

The  court  Instructed  tbe  Jury  as  follows: 

"No.  1.  If  you  believe  from  tbe  evidence 
In  this  case  that  the  iron  front,  or  some  part 
thereof,  furnished  by  the  defendant  to  tbe 
plaintiff  under  the  contract  between  the 
plaintiff  and  the  defendant,  was  defective, 
or  that  the  material  or  some  part  thereof  in 
said  front  was  defective,  and  that  by  reason 
of  either  being  defective  tbe  plaintiff's  build- 
ing was  caused  to  fall  down,  then  the  law  is 
for  tbe  plaintiff,  and  you  will  find  for  It  such 
sum  In  damages  as  you  may  believe  from  the 
evidence  It  sustained  by  reason  of  tbe  falling 
down  of  said  building,  not  exceeding,  how- 
ever, tbe  sum  claimed  In  the  petition,  to  wit, 
$1,500.00. 

"No.  2.  Unless,  however,  yon  shall-  believe 
from  tbe  evidence  In  this  case  that  said 
house  was  caused'  to  fall  down  on  account 
of  defects  In  said  front,  or  on  account  of  de- 


fects in  the  material  thereof,  then  tbe  law 
is  for  the  defendant;  or  if  you  shall  believe 
from  the  evidence  that  said  bnllding  was 
caused  to  fall  down  on  account  of  any  other 
cause  than  by  reason  of  defects  in  said  iron 
front  or  in  the  material  thereot  tbe  law  is 
for  the  defendant,  and  yon  will  so  Und. 

"No.  8.  If  yon  find  for  the  plaintiff  dam 
ages  in  this  case,  the  measure  of  damages 
would  be  reasonable  cost  of  replacing  said 
building  as  it  was  before  tbe  same  fell  down. 

"No.  4.  If  yon  find  for  the  plaintifl,  yon 
will  offset  the  amount  of  your  finding  by  the 
sum  of  $94.35;  and,  whether  you  find  for 
plaintiff  or  not,  you  will  find  for  the  defend- 
ant said  sum  of  $94.35." 

We  think  these  instmctlons  falriy  and 
fully  placed  before  the  Jury  the  real  issues 
of  fact  between  the  parties  and  tbe  control- 
ling principles  of  law  deduclble  therefrom, 
and  therefore  no  injustice  was  done  appel- 
lant. 

Judgment  affirmed. 


REEVES  ft  CX).  V.  WATKIN8. 
(tCoor  t  of  Appeals  of  Kentucky.    Nov.  16, 1906. ) 
Fbhtcipai.   and    Aobnt  —  Commissioitb    ov 

AOEI7T. 

Where  a  contract  between  a  principal  and 
sales  agent  stipulates  that  the  agent  shall  not 
be  entiUed  to  commissions  on  a  sale  of  machin- 
ery "taken  back"  by  the  principal,  the  agent  is 
not  entitled  to  commissions  on  a  sale  of  machin- 
ery which  is  not  paid  for  by  the  purchaser,  and 
which  the  principal  is  obliged  to  take  back  in  a 
worn  condition,  on  foreclosure  of  a  mortgage 
given  by  the  purchaser  to  secure  the  price. 

Appeal  from  Circuit  Court,  Christian 
County. 

"Not  to  be  officially  reported." 

Action  by  Oip  Watkins  against  Reeves  & 
Ca  From  a  Judgment  for  plaintiff,  defend- 
ant  appeals.    Reversed. 

Landes  ft  Stites,  for  appellant  W.  P.  Win- 
free  and  Joe  McCarroli,  for  appellee. 

NUNN,  J.  This  action  was  Instltated  by 
appellee  to  recover  commission  on  sales  of 
machinery  made  to  one  Lewis  Starling  and 
J.  H.  Winfree.  Appellee  was  the  agent  at 
appellant  operating  as  such  agent  under 
a  written  contract  Appellant  contested  tbe 
right  of  appellee  to  recover  anything  upon  tbe 
grounds  (1)  that  he  did  not  make  the  sales 
of  machinery  to  Winfree  and  Starling,  bat 
that  their  agent  Tandy  made  the  sales;  (2) 
that  tbe  machines  sold  were  exhibition  ma- 
chines, and  that  under  the  contract  with  ap- 
pellee It  (appellant)  had  the  right  to  sell  same 
without  becoming  liable  for  commission  to 
appellee;  and  (S)  that  under  the  contract 
with  appellee  commissions  were  not  payable 
on  sales  of  machinery  until  tbe  porchase 
price  thereafter  was  paid,  that  $254  of  tbe 
price  of  the  machinery  sold  to  Winfree  was 
still  unpaid,  and  that  Starling  failed  to  pay 

any  part  of  the  price  of  the  macblnwy  pur- 
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diased  by  blm;  ttaat  Starling  had  executed 
t  mortgage  to  secure  his  indebtedness  to  the 
company;  that  appellant  enforced  the  mort- 
gatx  lien,  and  at  the  commiasloner's  sale  be- 
came the  purchaser  at  the  price  of  $1,200; 
that  it  did  not  receive  any  money,  and  in  this 
way  was  compelled  to  take  the  machinery 
back,  and  that  under  the  contract  with  appel- 
lee be  was  not  entitled  to  any  commission  un- 
der such  circumstances  ;  that  this  was  a  "tak- 
ing back"  within  the  meaning  of  the  contract. 
Tbe  circuit  court  adjudged  that  appellee  was 
entitled,  under  his  contract  with  appellant, 
to  his  commission  on  the  sales  made  to  Win- 
free  to  the  extent  of  the  ptirchase  money  col- 
lected, and  that  upon  the  payment  of  the  bal- 
ance of  the  purchase  money  he  was  entitled  to 
hJ8  conmilssion  on  the  balance  when  collected. 
The  court  also  considered  the  amount  of 
11.200  bid  by  appellant  for  the  Starling 
machinery  was  a'  collection  of  the  purchase 
price  for  same  under  the  contract,  and  al- 
lowed appellee  commission  on  that 

We  are  of  opinion  that  the  circuit  court 
was  correct  in  allowing  appellee  commission 
on  the  sale  to  Wlnfree,  although  the  sale 
was  made  by  Tandy,  a  traveling  salesman  of 
the  company,  and  that  the  contract  between 
the  parties  Justified  the  court  in  arriving  at 
this  conclusion.  But  we  are  of  opinion  that 
the  court  erred  in  allowing  to  appellee  the 
commission  on  the  $1,200  bid  by  appellant 
for  the  machinery  sold  to  Starling  at  the 
commissioner's  sale.  The  contract  between 
the  parties  expressly  stipulated  that  ap- 
pellee was  not  entitled  to  commission  on 
machinery  "taken  back"  by  appellant.  We 
■re  fully  convinced  that  this  was  a  taking 
back  within  the  meaning  of  the  contract. 
Appellant  had  not  received  as  much  as  one 
cent  from  the  sale  to  Starling,  but  has  paid 
oot  money  for  costs  in  enforcing  the  mortgage 
lien,  its  machinery  had  been  Injured  by 
use.  and,  in  the  manner  stated,  received  it 
bacis  in  a  worn  condition.  It  Is  clear  to  our 
minds  from  an  examination  of  the  contract 
that  it  was  not  contemplated  by  the  parties 
that  appellee  should  receive  commissions  on 
sales  under  such  drctmistances. 

V\'itb  this  exception  the  Judgment  of  the 
lower  court  was  correct,  but  for  the  reason 
Indicated  the  Judgment  must  be  reversed,  and 
cause  remanded  for  further  proceedings  con- 
sistent herewith. 

Petition  for  Modification  of  Oplnlmi. 
(Jan.  3,  190a) 

NUXN,  J.  The  appellee,  under  the  con- 
tract as  oonstmed,  Is  entitled  to  commission 
on  all  collections  that  have  been  or  may 
hereafter  be  made  on  both  sales,  except  the 
credit  of  $200  on  the  Starling  claim,  given 
on  a<-<«nnt  of  the  "taking  bade"  of  the 
machine. 

In  other  respects  the  petition  is  OTormled. 


BROWNING  et  al.  t.  CUMBERLAND  GAP 

CANNBL   COAL  CO.   et  al. 
(Court  of  Appeals  of  Kentucky.    Not.  15, 1905.) 

1.  Trespass — EIvioencb — Jttdouent. 

Where,  in  a  suit  for  damages  for  destroy- 
ing timber  and  to  restrain  a  trespass  on  land, 
defendant  only  claimed  to  own  two-thirds  of  the 
mineral  and  timber  in  and  on  the  land,  it  was 
error  to  give  defendant  In  the  judgment  all  the 
mineral  and  timber. 

2.  Deeds — Descbiftioit — Cohstbtjctiow. 

A  conveyance  of  the  mineral  in  and  timber 

on  a  tract  of  land  within  a  boundary  beginning 

at  a  corner  on  a  river,  thence,  giving  the  course, 

to  a  stake  on  "tlie  top  of  Log   Mountain,  and 

I    thence  with   top  of  Log   Mountain,"  etc.,  con- 

I  veys  the  mineral  in  and  timber  on  the  tract  to 

I  the  top  of  the  mountain. 

I  Appeal  from  Circuit  Court  Bell  County. 
'  "Not  to  be  ofDclally  reported." 
j  Action  by  H.  P.  Browning  and  others 
'  against  the  Cumberland  Gap  Cannel  Coal 
,  Company  and  others.  From  a  Judgment  fw 
defendants,  plaintiffs  appeal.    Reversed. 

Weller  ft  Points,  for  appellants.  O.  W.  Met- 
calf,  for  appellees. 

NUNN,  J.    Appellants  brought  this  action 
j  in  1904  against  the  appellees  to  recover  dam- 
'  ages  for  destroying  timber  on  the  boundary 
!  of  land  described  In  their  petition  and  to  en- 
'  join   further  trespass   thereon.    They  claim 
to  own  one-third  of  the  boimdary  in  fee  and 
also  the  fee  to  the  surface  of  the  other  two- 
thirds.    The  answer  of  the  defendants  con- 
troverts the  allegations  of  the  petition  and 
affirmatively  sets  up  the  title  of  the  coal 
company  and  how  and  from  whom  it  was  de- 
rived.   It  is  clear  from  the  answer  that  the 
coal  company  only  claimed  to  own  two-thirds 
of  the  mineral  and  timber  In  and  on  the 
boundary  of  land ;  but,  notwithstanding  this, 
the  lower  court  in  its  judgment  gave  to  the 
appellees  all  of  the  mineral  and  timber  in 
and  on  the  entire  boundary.    For  this  error 
the  judgment  must  be  reversed. 

With  reference  to  the  other  matters  liti- 
gated, the  court  was  correct  in  its  judgment 
The  appellants  conveyed  to  appellees'  remote 
vendors  two-thirds  of  all  the  minerals  and 
timber  in  and  on  the  land,  reserving  only  a 
sulHciency  of  the  oak  timber  thereon  for  fen- 
cing and  building  a  barn  or  stable  on 
their  farm.  This  conveyance  was  made  in 
the  year  1881.  It  appears  that  after  the  date 
of  this  conveyance  the  appellants  sold  from 
this  land  more  than  one-half  of  all  the  timber 
thereon  and  appropriated  the  proceeds  to 
their  own  use,  and  when  appellees  began  to 
cut  timber  from  this  land  appellants  brought 
this  action  and  stopped  them  by  injunction. 
The  court  on  the  final  trial  dissolved  the 
injunction  and  adjudged  that  appellants  bad 
already  received  from  the  land  more  timber 
than  they  had  reserved  in  their  deed.  The 
appellants  contend  that  the  most  of  this 
timber  which  they  cut  and  sold  was  not  with- 
in the  boundary  conveyed  by  them  ;  that  the 
land  which  they  conveyed  was  included  with- 
in two  50-acre  patents  which  extended  from 
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the  Ctunb^'IaiHl  river  about  baif  way  up  LiOg 
Mountain;  and  that  the  timber  which  they 
are  charged  with  having  sold  was  cut  from 
the  mountain  side  above  the  line  of  the  Moore 
50-acre  patents.  It  appears  from  the  record 
that  A.  Moore  owned  a  patent  which  covered 
the  whole  of  LiOg  Mountain,  and  in  the  di- 
vision of  Moore's  land  among  his  children 
the  division  was  made  without  regard  to  the 
Inside  patent  lines.  It  also  appears  that  the- 
boundary  described  In  the  conveyance  by 
appellants  of  the  mineral  and  timber  referred 
to  Is  the  same  as  one  of  the  parcels  made  in 
the  division  of  the  lands  of  A.  Moore,  which 
calls  to  begin  at  a  corner  on  the  river  bank, 
and  thence,  giving  the  course,  to  a  stake  on 
the  top  of  Log  Mountain,  and  thence  with 
the  top  of  Log  Mountain,  etc.  We  are  there- 
fore of  the  opinion  that  the  appellants  are 
mistaken  in  th^  contention  that  they  did 
not  convey  further  than  the  50-acre  patent 
lines,  but,  on  the  contrary,  they  conveyed  to 
the  top  of  Log  Mountain. 

For  the  error  referred  to,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 


METROPOLITAN  LIFE  INS.  CO.  T.  LOtTIS- 

VILLE  TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1905. ) 

Insubance — LrFE  Policy — Paymknt  to  Des- 
ignated Beneficiakv — Effect. 

A  payment  of  a  life  policy  to  the  person 
designated  as  l>eneficiary,  described  as  insured's 
wife  in  the  application  for  insurance  and  in  the 
policy,  on  her  furnishing  proof  of  the  insured's 
death,  is  a  valid  payment  as  against  the  repre- 
sentative of  the  insured,  when  made  in  good 
faith  and  without  knowing  that  the  benefidary 
was  not  insured's  wife. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Third  Di- 
vision. 

"Not  to  be  officially  reported." 

Action  by  the  Louisville  Trust  Company, 
administrator  of  Bemls  Jolly,  deceased, 
against  the  Metropolitan  Life  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

F.  M.  Sackett  and  E.  R.  Attkisson,  for 
appellant  Caruth,  Chatterson  &  BUtz,  for 
appellee. 

SETTLE,  3.  Bemls  Jolly,  a  colored  man, 
died  in  Jefferson  county  Intestate,  and  ap- 
pellee, Louisville  Trust  Company,  was  there- 
after appointed  and  duly  qualified  as  admin- 
istrator of  his  estate.  About  a  year  before 
his  death  the  Intestate  applied  for  a  policy  of 
Insurance  on  his  life  for  $500  In  appellant. 
Metropolitan  Life  Insurance  Company,  asking 
that  it  be  made  payable  at  hia  death  to 
"Lilly  Jolly,  wife."  The  company  Issued  and 
delivered  to  him  a  policy  on  his 'life  for  the 
amount  applied  for,  which  he  accepted.  The 
policy  provided  for  an  endowment  to  be  paid 
the  Insured  after  he  had  passed  the  age  of  79 
years,  and  further  provided  tliat.  if  be  died 


before  the  endowment  period,  appellant  would 
pay  the  amount  due,  $500,  vpoa  proof  of 
death  and  surrender  of  the  policy  and 
premium  receipt  books,  "to  the  benefltdary 
named  below,  or  to  the  executor  or  adminis- 
trator, husband  or  wife,  or  any  relative  by 
blood  of  the  insured,  or  to  any  other  person 
appearing  to  said  company  to  be  equitably 
entitled  to  the  same,  by  reason  of  having  in- 
curred expense  on  behalf  of  the  insured,  or 
for  his  or  her  burial,  and  the  production  of  a 
receipt  signed  by  either  of  them  shall  be  con- 
clusive evidence  that  this  policy  has  been 
satisfied."  The  beneficiary  "named  below" 
was  "Lilly  Jolly,  wife."  After  the  death  of 
Bemls  Jolly,  Lilly  Jolly,  as  beneficiary  In  the 
policy,  made  proof  of  his  death,  and  upon  de- 
livering the  policy  and  premium  receipt  books 
to  the  appellant  insurance  company  it  paid 
her  the  face  value  of  the  policy  and  took  from 
her  a  release  and  receipt  therefor.  Appel- 
lee's at^olntment  and  qualification  as  admin- 
istrator of  the  estate  of  Bemls  Jolly  occurred 
after  the  payment  by  appellant  to  Lilly  Jolly 
of  the  amount  due  on  the  policy. 

After  its  appointment  as  administrator  of 
Bemls  Jolly,  appellee,  ignoring  the  payment  of 
the  proceeds  of  the  policy  to  Lilly  Jolly  by  ap- 
pellant, Instituted  this  action  to  recover  of  it 
I  the  face  value  of  the  policy.  Appellant  an- 
swered, alleging  payment  of  the  amount  due 
on  the  policy  to  Lilly  Jolly  as  the  beneficiary 
named  therein,  but  did  not  state  in  the  answer 
that  she  had  an  insurable  interest  in  the  life  of 
Bemls  Jolly.  A  demurrer  to  the  Answer  was 
sustained  by  the  lower  court,  following  which 
appellant  filed  an  amended  answer,  pleading 
the  following  facts:  "That  said  Lilly  Jolly, 
the  named  l>eneficlary,  more  than  five  years 
before  the  death  of  Bemls  Jolly,  to  wit,  in 
1897,  went  to  live  with  said  Bemls  Jolly  at 
his  home  and  sustained  the  relation  of  hus- 
band and  wife  with  him;  that  said  Lilly 
Jolly  continued  to  live  with  said  Bemls  Jolly 
as  his  wife  from  1897  until  the  death  of 
Bemls  Jolly  in  July,  1904;  that  during  said 
period  she  kept  his  house  and  attended  to  his 
wants,  and  was  supported  by  him  and  d^end- 
ent  upon  him,  said  Bemls  Jolly,  the  same  as 
if  she  had  been  legally  married  to  him ;  that 

on  the day  of ,  1896,  there  was 

born  to  Lilly  Jolly  one  male  child;  that  the 
father  of  said  child  was  Bemis  Jolly;  that 
said  child  is  still  living;  that  said  Bemis  Jolly 
publicly  acknowledged  said  male  infant  as  his 
child,  and  that  he  and  Lilly  Jolly  each  con- 
tributed to  the  care  and  maintenance  of  said 
infant  child,  and  shared  in  the  expenses  of  the 
household;  that  said  child  is  now,  and  ever 
since  the  death  of  Bemis  Jolly  has  been,  en- 
tirely dependent  upon  its  mother,  Lilly  Jolly, 
for  support  This  defendant  further  says 
that  all  the  doctor's  bills,  funeral  expenses, 
and  debts  of  Bemis  Jolly  have  been  paid,  and 
that  it  has  the  receipt  and  release  in  full  of 
all  demands  of  said  Lilly  Jolly  under  said 
policy,  and  defendant  files  said  release  as 
part  hereof  and  pleads  thejame  in  bar  of  this 

Digitized  by  LjOOQIC 


Ky.) 


lOSTROPOLITAN  LIFE  INS,  00.  T.  LOUISVILLB  THUST  CO. 


268 


action."  This  state  of  facts,  though  admitted 
by  the  second  demorrer  to  the  answer  filed  by 
appellee,  was  by  the  lower  court  held  in- 
gofflclent  to  have  warranted  the  payment  by 
appellant  of  the  amount  of  the  policy  to  Lilly 
Jolly ;  hence  the  demurrer  was  again  sus- 
tained, and,  appellant  falling  to  plead  further, 
judgment  was  entered  against  It  in  favor  of 
appellee  for  the  full  amount  of  the  policy, 
and  from  that  judgment  this  appeal  la 
proaecnted. 

It  will  be  observed  that  the  policy  In  this 
-Ase  provides  for  the  payment  of  the  amount 
due  thereon,  upon  proof  of  death  and  surren- 
der of  the  iiollcy  and  premium  receipt  books, 
"to  the  beneficiary  named  below,"  who  was 
Lilly  Jolly,  designated  In  both  the  applica- 
tion and  policy  by  the  insured  as  "Lilly  J»lly, 
wife."  It  is  unnecessary  to  determine  to 
whom,  among  the-  other  persons  designated 
in  the  policy,  the  amount  due  thereon  should 
have  been  paid  if  a  l>eneficlary  had  not  been 
named;  nor  is  it  necessary  to  determine 
whether  the  beneficiary  named  therein  had  an 
insurable  interest  in  the  life  of  the  insured. 
Neither  of  these  questions  is  here  involved. 
By  the  voluntary  act  of  the  insured  Lilly 
Jolly  was  selected  as  the  beneficiary  of  the 
insurance  on  his  life  procured  of  the  appel- 
lant company.  By  his  direction  she  was 
named  as  such  beneficiary  and  designated  as 
his  wife  in  l>oth  the  policy  issued  to  him  by 
the  company  and  the  written  application 
made  therefor.  In  entering  into  the  con- 
tract of  insurance  with  Bemis  Jolly,  ap- 
pellant bad  the  right  to  lely  upon  his  r^re- 
sentatlon  that  Lilly  Jolly  was  his  wife,  and 
when  she  produced  to  It  proofs  of  bis  death, 
no  change  having  in  the  meantime  been  made 
In  the  beneficiary,  appellant  was  required  by 
tbe  terms  of  the  policy  to  comply  with  Its 
contract  by  paying  to  Lilly  Jolly  the  amount 
of  insurance  therein  named.  This  it  did  in 
]?ood  faith  and  with  commendable  prompt- 
ness. In  paying  to  Lilly  Jolly  the  amount 
dne  on  the  policy  by  reason  of  the  death  of 
the  insured,  no  duty  rested  upon  appellant 
to  ascertain  whether  she  and  the  insured  had 
been  legally  married,  or  to  notify  the  rela- 
tions of  the  insured  that  she  was  demanding 
payment  to  her  of  the  proceeds  of  the  policy, 
in  order  that  ther  might  controvert  her  right 
to  nma    ft  was  enough  for  appellant  to 


know  that  she  was  by  direction  of  the  insured 
named  In  the  policy  as  benefldary  and  therein 
described  as  the  wife  of  the  insured.  These 
facts,  wMch  are  shown  by  the  answer  and 
admitted  by  the  demurrer,  furnished  Lilly 
Jolly  a  prima  fade  right  to  receive  the 
amount  due  on  the  policy  and  authorized  its 
payment  to  her  by  appellant 

It  does  not  appear  from  the  record  that  ap- 
pellant at  the  time  of  paying  Lilly  Jolly  the 
insurance  due  on  the  life  of  Bemis  Jolly 
knew,  or  had  reason  to  suspect,  that  she  had 
not  in  fact  been  Us  lawful  wife,  or  was  not 
then  bis  widow.  It  must  therefore  be  taken 
as  true  that,  in  recognizing  Lilly  Jolly  as  the 
beneficiary  named  in  the  policy  and  settling 
with  her  as  such,  appellant  acted  in  good 
faith  and  In  compliance  with  the  provisions 
of  the  policy;  and,  tills  being  the  case,  it 
cannot  now  be  made  to  account  to  appellee 
for  the  proceeds  of  the  policy.  The  remedy 
of  appellee,  if  any  it  has  (which  we  do  not 
decide).  Is  against  Lilly  Jolly.  If  It  were 
true,  as  contended  by  appellee,  that  Lilly 
Jolly  was  not  the  wife  and  had  no  insurable 
Interest  in  the  life  of  Bemis  Jolly,  and  for 
that  reason  was  not  entitled  to  the  proceeds 
of  the  policy,  it  nevertheless  cannot  recover 
in  this  action,  as  it  has  neither  alleged  nor 
proved  that  appellant,  at  the  time  of  the 
payment  of  tbe  insurance  to  her,  knew  that 
she  was  not  the  wife  of  Bemis  Jolly  or  that 
she  had  no  insurable  interest  In  his  life. 
This  point  was  settled  adversely  to  appellee's 
contention  in  Orlffln's  Adm'r  v.  Eq.  Life  As- 
surance Society,  84  S.  W.  1164,  27  Ky.  Law 
E^.  313;  it  being  therein  held  that,  where 
policies  of  insurance  wore  taken  out  on  the 
life  of  the  insured  by  persons  claiming  to  be 
tiis  creditors  and  on  the  death  of  the  insured 
the  policies  were  paid  by  the  insurance  com- 
pany to  the  benefidarles  named  therein 
under  the  belief  that  they  were  in  fact 
creditors  of  the  insured,  the  company  Is  not 
liable  to  the  administrator  of  the  Insured  for 
the  sum  so  paid,  although  the  parties  to  whom 
the  money  was  paid  were  not  in  fact  creditors 
of,  and  had  no  insurable  interest  in  the  life 
of,  the  insured. 

Being  of  opinion  that  the  lower  court  erred 
in  sustaining  the  demurrer,  the  judgment  Is 
reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  the  opinion. 
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KEHOB  T.   STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    June  23, 

1905.) 

1.  CBDnRAL  Law— Appkal— RiviKw  of  Bvi- 

DKNCK. 

Where  no  exception  was  reserred  to  the 
court's  ruling  on  the  sufficiency  of  the  evidence, 
and  the  statement  of  facts  is  not  in  the  record, 
the  court  on  appeal  in  a  criminal  case  cannot 
review  the  evidence. 

2.  iNTOXIOATmO     LlQTTOBS  —  LOOAI.    OPTION 

Law— Violation— IROTBOOIIOHB. 
An  instruction,  on  a  trial  for  violating  the 
local  option  law,  that  the  local  option  law  was 
in  effect  in  the  county,  was  correct,  unless  there 
was  an  issue  raised  by  testimony  questioning 
the  regularity  of  the  manner  of  putting  the 
law  Into  effect  in  the  county. 
8.  Indictxent— FoKMAi.  Requisites— SiOHA- 

TTJBE  OF  FOBBUAN. 

White's  Ann.  Code  Cr.  Proc.  art.  665,  pro- 
vides that  exceptions  to  the  form  of  an  indict- 
ment may  be  taken  for  want  of  form  prescribed 
bj  articles  439,  466,  except  the  want  of  the 
signature  of  the  foreman  of  the  grand  Jury. 
The  record  showed  affirmatively  that  an  in- 
dictment was  presented  by  the  grand  jury  in 
open  court.  Held,  that  the  indictment  was 
not  bad  because  not  signed  by  the  foreman. 

[Ed.  Note. — For  coses  in  point,  see  voL  27, 
0«it.  Dig.  Indictment  and  Information,  {  137.J 

4.  Cbikiral  Law— Vebdict- STrrFioiENcT- 

SUBPLUSAOB. 

The  words  "the  jury,"  In  a  verdict  in  a 

criminal   case,   "We,   the  jury,  find  defendant 

guilty,"  etc,  are  not  necessary  to  the  validity 
of  the  verdict. 

Appeal  from  Bell  County  Court;  W.  B. 
Bntler,  Judge. 

Frank  Keboe  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Rehearing  denied  October  26.  1905. 

McMabon  tc  Curtis,  for  appellant  How- 
ard  Martin,  Asst  Attj.  Qen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing tbe  local  option  law.  Tbe  record  Is  be- 
fore ns  witbont  bill  of  exceptions  or  state- 
ment of  facts.  The  motion  for  new  trial 
raises  two  questions:  First,  that  the  state 
failed  to  show  local  option  election  had  been 
held  In  Bell  county,  putting  the  local  option 
law  into  operation.  No  exception  was  re- 
served, and  the  statement  of  facts  Is  not  be- 
fore u&  Therefore  this  question  cannot  be 
revised.  Second,  that  tbe  court  erred  In 
charging  the  Jury  that  tbe  local  option  law 
was  In  effect  In  Bell  county.  Under  tbe 
well-recognised  line  of  decisions  In  this  state, 
this  charge  was  correct,  unless  there  was 
an  issue  raised  by  tbe  testimony  questioning 
the  regularity  of  tbe  manner  of  putting  tbe 
law  into  effect. 

In  tbe  brief  appellant  suggests  that  the 
Indictment  Is  bad,  because  It  was  not  signed 
by  tbe  foreman  of  the  grand  jury.  This  Is 
not  well  taken.  Article  565,  White's  Ann. 
Code  Cr.  Proc.,  provides  that  exception*  to 
tbe  form  of  Indictment  or  Information  may 
be  taken  In  tbe  following  cases  only: 
•«•    •    ♦    (55)  The  want  of  any  other  requi- 


site or  form  prescribed  by  articles  439  and 
466,  except  tbe  want  of  tbe  signature  of  tbe 
foreman  of  tbe  grand  Jury,  or  In  tbe  case  of 
an  Information  of  tbe  signature  of  tbe  at- 
torney representing  tbe  state."  It  has  been 
uniformly  held  In  this  state,  construing  tliese 
articles,  that  It  is  not  a  requisite  that  tlie 
Indictment  be  signed  by  tbe  foreman  of  tbe 
grand  Jury,  either  on  motion  to  quasb  or  in 
arrest  of  Judgment  For  collation  of  author- 
ities, see  White's  Ann.  Code  Cr.  Proc.  ii 
346,  678.  The  record  does  show  affirmative- 
ly that  the  Indictment  was  presented  by  tbe 
grand  Jury  In  open  court 

Tbe  verdict  of  the  Jury  Is  attadced.  In 
tbe  brief  the  verdict  Is  thus  copied:  "We, 
the  Juro,  find  tbe  defendant  guilty,  and  as- 
sess his  punishment,"  etc.  "E.  B.  Graves, 
Foreman."  An  Inspection  of  tbe  transcript 
shows  the  verdict  as  follows:  "We,  the 
Jury,  find  tbe  defendant  gullty,"etc.  The 
copy  of  tbe  verdict  In  the  brief  Is  not  sustain- 
ed by  tbe  record.  The  word  "Jury"  is  ■writ- 
ten "Jury"  In  the  transcript  and  "Juro"  in 
the  brief.  But,  had  It  been  "Juro"  in  the 
verdict,  It  would  make  no  difference.  The 
expression  "the  Jury,"  following  tbe  'word 
"we,"  Is  not  necessary  to  the  validity  of  the 
verdict,  and  It  would  be  sufBclent  without 
that  expression,  and  would  be  as  efficient 
with  those  words  omitted. 

Binding  nothing  In  the  record  authorizing 
a  reversal,  the  Judgment  Is  affirmed. 


WATSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  18, 
1905.) 

1.  Witnesses — Compktknot  —  CoNvionon  <Hr 
Cbiuk— Failure  to  Pat  Fine  and  Costs. 

On  a  prosecution  for  assault  with  intent  to 
murder,  one  convicted  of  aggravated  aasanlt 
arising  out  of  the  same  transaction,  who  had 
not  paid  the  fine  and  costs  imposed,  was  not  a 
competent  witness  for  defendant,  though  i  third 
person  had  verbally  promised  the  sheriff  to  pay 
the  same. 

2.  Cbiminai.    Law — Tbiai. — RBquaBra     to 
Chaboe. 

Where,  on  a  trial  for  assault  with  intent  to 
murder,  the  court  instructed  the  jury,  for  the 
purpose  of  protecting  defendant  against  evi- 
dence showing  that  in  shooting  prosecutor  a 
third  person  was  also  shot,  that  defendant  w^aa 
charg^  with  shooting  prosecutor  only,  and.  If 
the  evidence  was  not  sniSclent  to  convict  under 
that  charge,  the  jury  could  not  convict  him 
for  shooting  the  tbira  person,  the  instruction 
was  sufficient  to  direct  the  Jurr's  attention  to 
the  fact  they  could  only  convict  for  shooting 
prosecutor,  as  against  the  objection  that  the 
court  erred  In  refusing  to  charge  that  defendant 
was  on  trial  only  for  shooting  prosecutor,  and 
that  the  jury  could  not  convict  him  for  living 
with  the  prosecutor's  wife. 
S.  Same — Evidence — Sufficienct. 

Evidence  on  a  trial  for  assault  with  intem 
to  murder  examined,  and  keU  to  support  a  con- 
viction. 

Appeal  from  District  Courts  Burlason  Coun- 
ty: Ed.  B.  Sinks,  Judg^ 
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Tom  Watxm  vas  convicted  of  assanlt 
with  intent  to  murder,  and  he  appeala.  At- 
flrined. 

Mdver  &  Bowera,  tor  aroellant  Howard 
Martin.  Aaat  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  award- 
ed elgbt  years  In  tbe  i>enltentiar7  for  assault 
wltb  Intent  to  murder.  This  difficulty  oc- 
curred over  the  fact  that  appellant  was  In- 
timate with  the  wife  of  the  assaulted  party, 
Carroll.  Carroll  had  undertaken  to  Induce 
Ms  wife  to  return  and  live  with  him  and 
leave  appellant  This  she  declined,  and  they 
continued  to  live  together.  Appellant  went 
into  the  field  where  tbe  parties  were  picking 
cotton,  and  the  shooting  began.  The  state's 
theory,  supported  by  the  testimony  of  Alf 
Carroll  and  some  other  witnesses,  is  to  the 
effect  that,  when  Carroll  approached  appel- 
lant and  Carroll's  wife  in  the  field,  appellant 
b^an  shooting  at  him,  firing  three  shots, 
when  Carroll  fired  one  and  fled,  pursued  by 
appellant  and  a  companion.  They  chased 
him  to  the  house  of  an  Italian  near  by,  where 
appellant  seized  a  shotgun  and  fired  upon 
Carroll,  striking  him  and  one  of  the  lady 
memtiers  of  the  family  residing  at  the  house. 
Appellant's  theory  of  the  case  is  that  Oar- 
roll  approached  him  in  the  field  and  fired 
three  shots  at  him,  and  that  he  fired  once, 
and,  his  companions  Joining  him,  they  fol- 
lowed  Carroll  to  the  house  of  the  Italian, 
fearing  that  Carroll  would  secure  a  gun  and 
return  and  kill  him.  He  denied  shooting 
at  Carroll  at  the  house.  Appellant  and 
Lewis  Grant  were  indicted.  Grant  was  con- 
victed of  aggravated  assault  and  appellant 
of  a  felony. 

During  the  trial,  appellant  offered  the 
testimony  of  Lewis  Grant  to  prove  facts  cor- 
roborative of  the  testimony  introduced,  show- 
ing his  side  of  tbe  difficulty  and  that  he  was 
fired  upon  by  Carroll,  instead  of  having  first 
fired  upon  Carroll.  The  state  objected  to 
Grai4  testifying,  because  of  his  conviction 
and  failure  to  pay  tbe  fine  and  costs.  This 
was  met  by  appellant  with  a  statement  show- 
ing tliat  Grant  bad  made  an  arrangement 
with  the  sheriff,  through  tbe  verbal  promise 
of  a  friend,  to  discharge  the  amount  of  the 
fine  and  coats;  that  in  fact,  however,  tbe 
fine  and  costs  had  not  been  paid.  The  court 
sustained  the  objection,  and  correctly.  Bald- 
win V.  State,  39  Tex.  Cr.  K.  245,  45  S.  W.  714 : 
Woods  ▼.  SUte,  26  Tex.  App.  490,  10  S.  W. 
10&  Tbe  sheriff  had  no  authority  to  release 
Grant  upon  the  verbal  promise  of  another 
party  to  pay  Grant's  fine  and  costs.  Even 
a  written  promise  by  a  third  party  to  pay 
tbe  fine  and  costs  under  such  circumstances 
Is  not  authority  for  discharging  the  prisoner. 
The  shoiff  has  no  authority  to  take  such 
promise,  either  verbal  or  in  writing.  Clark 
V.  State.  8  Tex.  App.  838;  Bx  parte  Wyatt, 
29  Tex.  App.  898,  16  B.  W.  801. 

There  is  a  criticism  to  the  effect  that  the 
court  erred  in  not  cbarg^ing  tbe  Jury  that 
the  appellant  was  on  trial  only  for  shoot- 


ing  Alf  Carroll,  and,  U  the  evidence  did  not 
support  this  allegation,  then  the  jury  coaM 
not  convict  him  for  living  with  or  carrying 
off  Alf  Carroll's  wife.  There  was  no  pos- 
sibility of  the  Jury  convicting  appellant  upon 
this  theory.  It  could  not  have  been  an  Is- 
sue upon  which  to  convict  under  the  indict- 
ment The  court  gave  this  charge:  "The 
defendant  is  on  trial,  charged  with  shooting 
Alf  Carroll  only,  and  if  you  do  not  believe 
the  evidence  sufficient  to  convict  him  under 
that  charge  you  cannot  convict  him  for  shoot- 
ing the  Italian  girl."  This  charge  was  given 
to  protect  defendant  against  the  evidence 
found  in  the  record  to  the  effect  that  in  shoot- 
ing Alf  Carroll  with  the  shotgun  he  also  shot 
the  Italian  girl.  This  charge  directed  tbe 
Jury's  attention  to  the  fact  that  they  could 
only  convict  appellant  for  shooting  Carroll. 

There  were  two  theories  suggested  by 
the  evidence,  as  previously  stated.  It  is  con- 
tended that  the  evidence  is  not  sufficient 
Under  the  state's  theory  we  think  it  is. 

Tbe  Judgment  is  affirmed. 


DUSBK  V.   STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  II, 

1906.) 

1.  Cbuiutal    Iiaw — WrrNESBBB  —  Ikfkaoh- 
VENi^EviuBNCK— Failube  TO  LnciT. 

Where,  in  a  prosecution  for  rape,  the  jury 
might  have  considered  certain  impeaching  evi- 
dence for  the  purpose  of  corroborating  prosecu- 
trix as  to  tbe  tipie  and  place  where  the  offense 
was  committed,  the  failure  of  the  court  to  limit 
the  purpose  of  such  evidence  was  error. 

2.  Same. 

Where,  in  a  prosecution  for  rape,  L.  testified 
that'  prosecutrix  told  him,  after  her  statement 
to  the  county  attorney,  tliat  defendant  did  not 
succeed  in  having  intercourse  with  her,  and 
that  he  attempted  to,  but  failed,  widch  evidence 
was  introduced  to  contradict  prosecutrix,  who 
testified  that  defendant  had  complete  carnal 
intercourse  with  her  at  the  time  and  place 
stated,  it  was  tbe  duty  ofi  tbe  court  to  have 
limited  L.'s  testimony  to  the  impeaclunent  of 
tbe  prosecutrix,  and  to  have  instructed  tbem 
not  to  consider  it  as  original  evidence. 
8.  Same — Cbabactkb  Evideitce. 

Where  there  was  no  evidence  of  any  con- 
spiracy on  the  part  of  certain  persons  against 
defendant,  and  they  were  not  called  as  witnesses 
in  the  case,  it  was  not  error  to  refuse  to  permit 
the  defendant  to  prove  their  character  for  truth, 
honor,  and  chastity. 
4.  Rape— AssAtTLT  with  Intent  to  Rape— 

BVIDBRCB. 

Where,  in  a  prosecution  for  rape,  prosecu- 
trix testified  that  defendant  had  complete  carnal 
intercourse  with  her  at  the  .  time  and  place 
stated,  and  there  was  no  testimony  suggesting 
that  defendant  was  guilty  of  an  assault  with 
intent  to  rape,  it  was  error  for  the  court  to 
charge  on  such  offense. 

Appeal  from  District  Court  Milam  County ; 
J.  C.  Scott  Judge. 

Charles  Dusek  was  convicted  of  assault 
with  intent  to  rape,  and  he  appeals.  Re- 
versed. 

R.  Lyles  and  Freeman  &  Morrison,  for  ap- 
pellant Howard  Martin,  Asst  Atty.  GeiL, 
for  the  State.  ogtzedbyGoOgle 
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HENDERSON,  J.  Appellant  waa  conrlcted 
-of  assault  with  Intent  to  rape,  and  his  punish- 
ment  assessed  at  confinement  In  the  peniten- 
tiary for  a  term  of  16  years;  hence  this  ap- 
peal. 

Appellant  contends  that  the  court  erred  in 
falling  to  limit  in  Its  charge  the  testimony  of 
the  witnesses  John  Barker  and  Dan  Cass  to 
the  purpose  for  which  It  was  introduced,  to 
wit,  the  Impeachment  of  the  witness  Stall- 
march.  '  It  appears  that  on  the  trial  appellant 
proved  by  Dr.  Stoeltge  that  the  prosecutrix 
told  him  that  the  act  of  carnal  intercourse  In- 
volved in  this  charge  occurred  In  the  branch 
among  some  high  bloodweeds,  and  not  at  the 
cotton  bouse,  as  testified  by  him.  The  two 
witnesses  above  named  were  introduced  by 
appellant,  and  testified  that  on  a  former  trial 
of  the  case  Dr.  Stoeltge  did  not  testify  that 
prosecutrix  told  him  It  occurred  on  the 
branch  in  some  bloodweeds,  but  that  she  told 
him  It  occurred  In  the  cotton  house.  This 
evidence  was  Introduced  evidently  for  the 
purpose  of  Impeaching  the  witness  Dr. 
Stoeltge.  However,  was  it  likely  that  the 
Jury  might  appropriate  It  for  some  other  pur- 
pose? If  so,  it  was  the  duty  of  the  court  to 
limit  it  to  the  purposes  of  Impeachment 
Jurors  are  ordinarily  not  men  learned  in  the 
law,  or  capable,  unless  Instructed  by  the 
-court,  of  confining  evidence  Introduced  for 
one  purpose,  but  are  apt  to  appropriate  it  for 
some  other  purpose  apparently  applicable. 
Here,  no  doubt,  the  Jury  were  looking  for 
-evidence  to  sustain  that  of  the  prosecutrix, 
and  they  might  have  appropriated  the  testi- 
mony of  these  witnesses  to  a  corroboration 
of  the  prosecutrix.  Hence  we  believe  the 
<!ourt  should  have  limited  the  testimony  by  a 
proper  charge. 

We  do  not  believe  It  was  competent  for 
the  court  to  have  admitted  the  testi- 
mony of  the  witness  W.  W.  Chambers. 
While  it  may  have  been  the  purpose  of  the 
state  to  impeach  the  witness  Anton  Lesov- 
sky,  it  was  not  in  Impeachment  of  him,  be- 
cause he  testified,  as  did  the  witness  Cham- 
bers, as  to  what  occurred  in  his  ofiice.  Wit- 
ness Chambers  was  not  present  when  wit- 
ness Lesovsky  testified  what  prosecutrix  told 
him  outside  the  ofiSce,  and  consequently  the 
testimony  was  not  in  Impeachment  So 
there  was  nothing  to  authorize  the  Introduc- 
tion of  this  character  of  testimony  in  order 
to  corroborate  the  prosecutrix.  If  this  testi- 
mony had  been  admissible,  it  should  have 
been  limited  to  the  purpose  ot  impeachment 

In  our  opinion  it  was  the  imi>eratlve  duty 
of  the  court  to  have  limited  the  testimony 
of  the  witness  Lesovsky,  which  was  to  the 
effect  that  the  prosecutrix  told  him  on  the 
outside  of  the  office,  after  her  statement 
made  to  Chambers,  county  attorney,  that  the 
defendant  did  not  succeed  in  having  inter- 
course with  her;  that  he  attempted  to,  but 
failed.  This  testimony  was  introduced  for 
the  purpose  of  contradicting  the  testimony 
of  the  prosecutrix,  who  testified  that  appel- 


lant had  complete  carnal  Intercourse  wlfli 
her  at  the  time  and  place  stated.  Evident- 
ly the  Jury  must  have  appropriated  this  evi- 
dence as  original  testimony  against  appel- 
lant, inasmuch  as  they  appear  to  have  dis- 
regarded the  testimony  of  the  prosecutrix, 
and  found  a  verdict  which  is  alone  sustained 
by  this  hearsay  testimony,  Introduced  mere- 
ly for  the  purpose  of  impeaching  the  witness 
Lesovsky.  If  they  had  believed  her  testi- 
mony, they  should  have  found  appellant 
guilty  of  rape,  as  charged  In  the  Indictment 
However,  they  found  him  guilty  of  an  as- 
sault with  Intent  to  rape,  and-  there  is  no 
testimony  suggesting  this,  except  this  testi- 
mony of  the  witness  Lesovsky. 

We  do  not  believe  that  the  court  erred  In 
refusing  to  permit  appellant  to  prove  the 
character  of  Anna  Dusek  and  Fannie  Mar- 
shek,  as  to  their  truth,  honor,  and  chastity. 
They  were  not  introduced  as  witnesses  in  the 
case.  Nor  was  there  any  evidence  of  any 
conspiracy  on  their  part  to  authorise  an  at- 
tack on  them. 

Appellant  strenuously  contends  that  the 
testimony,  as  shown  in  this  record,  is  not 
sufilclent  to  sustain  the  verdict,  and,  further- 
more, that  the  court  should  not  have  charged 
on  an  assault  with  Intent  to  rape  at  all,  in- 
asmuch as  there  was  no  legitimate  testimony 
authorizing  this  charge.  It  occurs  to  us  that 
the  latter  contention  is  correct  We  are  In- 
clined to  the  view  that  the  facts  developed 
in  this  record  fail  to  sustain  the  conviction. 
Gazley  v.  State,  17  Tex.  App.  287;  Lawson 
V.  State,  17  Tex.  App.  292;  Draper  v.  State 
(Tex.  Or.  App.)  67  S.  W.  665. 

For  the  errors  pointed  out,  the  Judgmmt 
Is  reversed,  and  the  cause  remanded. 


Bx   parte   OILL. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  U. 

1906.) 

Intoxicating  Liquors— Locai,  Option  La^t 
—NoTiCBS— (Continuous  Publication. 
After  three  publications  of  notice  to  put  a. 
local  option  law  into  effect,  proceedings  were 
instituted  contesting  the  election  and  publica- 
tion of  the  fourth  notice  was  enjoined.  An  ap- 
peal from  an  order  dismissing  the  action,  in 
which  a  supersedeas  bond  was  given,  was  dis- 
missed under  a  stlpolation,  and  the  mandate 
was  issued  immediately  after  the  expiration  of 
80  days  during  which  the  clerk  is  required  to 
hold  same  by  Rev.  St  1893,  arts.  1(S9-1088, 
and  the  fourth  publication  was  thereupon  made 
in  the  first  issue  of  the  paper  thereafter.  HeltL, 
that  the  publications  were  continnooa ;  the 
county  judge  having  no  authority  to  proceed 
with  the  final  publication  until  4he  mandate  haid 
been  received. 

Application  by  Sam  Gill  for  writ  of 
habeas  corpus.    Petitioner  remanded. 

Buford  &  Buford,  for  petitioner.  J.  8. 
Turner,  W.  M.  Futch,  and  Howard  Martio, 
Asst  Atty.  Oen.,  for  the  State. 


HENDERSON,  J. 


Applicant  was  arrested 
i  Ipral 
.00( 


on  a  charge  of  violating  the  loraloption  La^w 
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in  Rusk   county,   and  sued  out  a   writ  of 
habeas  corpus  before  Presiding  Judge  W.  L. 
Davidson,  who  granted  the  same  and  made 
It  returnable  before  the  court  at  this  term. 
The  only  contest  made  la  as  to  the  validity  of 
the  election.    We  understand  the  applicant 
to  concede  the  legality  of  the  proceedings 
preliminary   to  and  attending   the   election, 
save  and  except  he  contends  that  the  elec- 
tion was  void  because  the  four  notices  re- 
<iaired  to  put  local  option  into  effect  were 
not  consecntlve.    Ab  to  these  notices  it  is 
shown   by  the  record  that  after  the  local 
option   election   held   in   Rusk   county,   and 
within  the  30  days  prescribed  by  law,  cer- 
tain parties,  to  wit,  B.  Brachfleld,  E.  Dreeben, 
N.   L.    Marwilsky,    W.    E.    Shadden,    JnUus 
Williams,    and   J.    W.   Oilliland,    filed   suit 
against   W.   W.    Moore,   county   judge,    and 
another,  contesting  the  legality  of  the  elec- 
tion theretofore  held,  and  in  connection  with 
said  suit  they  sued  out  an  injunction,   re- 
straining the  further  publication  of  the  no- 
tices patting  local  option  into  effect,  three  of 
said  notices  having  at  the  time  been  pub- 
lished.    On  the  trial  of  said  case  In  the  dis- 
trict court  of  said  county  on  July  16,  1903, 
the  court  gave  judgment  against  the  plaintiffs 
and    dissolved    the    injunction.    From    this 
judgment    of  the   district    court,    plaintiffs 
prosecuted  an  appeal  to  the  Oourt  of  Civil 
Appeals    at    Galveston.    On    November    18, 
1908,  said  cause  was  dismissed  on  the  fol- 
lowing motion,  to  wit:    "W.  E.  Shadden  et 
al.,  appellants,  v.  W.  W.  Moore  et  al.,  ap- 
pellees.    In  the  Oourt  of  Civil  Appeals,  First 
Supreme  Judicial  District,  Galveston,  Texas. 
In  the  above-styled  cause  the  appellants,  W. 
£L  Shadden,  E.  Dreeben,  J.  W.  Gllliland,  J. 
Williams,  M.  L.  Marwilsky,  and  B.  Brach- 
fleld, come  by  their  attorneys  of  record  herein 
and    ask   this   court   to   dismiss  the   appeal 
herein  at  their  cost  [Signed]  Israel  Dreeben, 
W.   P.   Bllison,  and  Buford  &  Buford,  At- 
torneys  for  All  of  the  Appellants  in  the 
Above  Cause."    In  connection  with  this  mo- 
tion to  dismiss,  the  following  agreement  was 
filed:     "W.  B.  Shadden  et  al.,  appellants,  v. 
W.   W.    Moore  et  al.,  appellees.    Whereas, 
the    appellants    in    the    above-styled   cause 
have  agreed  to  dismiss  the  same  on  their 
appeal  in  the  Court  of  Civil  Appeals,  pend- 
ing In  the  First  Supreme  Judicial  District  at 
Galveston,   Texas,   at  their  cost,  In  consid- 
eration  of  the  premises,  we,  the  plaintiffs 
and    appellees  in  said  cause,   hereby   agree 
not   to   have  the  final   order  of  publication 
made  ao  as  to  put  prohibition  into  effect  in 
Rusk  county,  Texas,  until  December  23,  1903, 
and  not  to  enter  upon  the  minutes  of  the 
commissioners'  court  the  fact  of  such  final 
publication  until  January  1,  A.  D.  1904.    This 
agreement  is  made  In  view  of  the  fact  that 
said  appellants    have  abandoned    their    ap- 
peal In  the  above  cause  and  agreed  to  not 
furtber  contest  the  result  of  said  prohibition 
election  or  In  any  manner  seek  to  avoid  or 
evade  the  same.    Dated  November  12th,  1903. 
80  S.W.— 18 


[Signed]  W.  W.  Moore,  Co.  Judge.  D.  R. 
Harris.  Filed  In  the  Court  of  Civil  Ap- 
peals, November  ISth,  1903."  In  pursuance 
of  this  agreement,  the  court  entered  the  fol- 
lowing decree:  "Upon  agreed  motion  of  the 
parties  herein,  it  is  ordered  that  the  appeal 
of  this  cause  be  dismissed,  and  that  the  ap- 
pellants, B.  Brachfleld,  B.  Dreeben,  N.  L. 
Marwilsky,  W.  E.  Shadden,  Julius  Williams, 
J.  W.  Gllliland,  and  their  sureties,  S.  G. 
Moss,  A.  T.  Ramey,  J.  W.  Young,  Rade 
Kangerga,  C.  R.  McDonough,  and  B.  H. 
Hambrick,  pay  all  codts  in  this  cause  in- 
curred, both  in  this  court  and  in  the  court 
below,  and  this  decision  be  certified  below 
for  observance."  Mandate  in  pursuance  of 
this  order  and  dismissal  was  issued  by  the 
clerk  of  the  Court  of  Civil  Appeals  on  De- 
cember 14,  1903,  and  was  *filed  by  the  dis- 
trict clerk  of  Rusk  county  on  December  16, 
1908.  It  may  be  also  stated  In  this  con- 
nection that  the  supersedeas  bond  ac- 
companied the  appeal. 

As  heretofore  stated,  three  publications 
of  the  notice  putting  local  option  into  effect 
had  been  made  prior  to  the  filing  of  said 
suit  and  the  granting  of  the  injunction,  to 
wit,  one  on  June  17th,  one  on  the  24th,  and 
one  of  July  1,  1903.  The  fourth  and  last 
publication  was  made  on  December  23,  1903. 
We  understand  it  to  be  contended  by  ap- 
plicant that  the  last  publication,  in  order  to 
be  consecutive,  under  the  holding  in  Mc- 
Danlel  v.  State,  32  Tex.  Or.  R.  16,  21  S.  W. 
684,  23  S.  W.  989,  should  have  been  made  in 
the  first  issue  of  th^  paper  after  said  cause 
was  dismissed  by  the  Court  of  Civil  Ap- 
peals on  November  18,  1903;  that  the  paper 
was  a  weekly  paper,  and  more  than  a  month 
elapsed  after  the  dismlBsal  of  said  cause  be- 
fore said  fourth  notice  was  published;  and 
that  consequently  there  were  no  four  succes- 
sive publications  required  to  put  local  option 
into  effect,  and  in  support  of  applicant's  con- 
tention we  are  referred  to  Griflln  v.  State, 
87  S,  W.  165, 18  Tex.  Ct  Rep.  97.  In  Griffin's 
Case  it  appears  that,  after  the  dissolution 
of  the  injunction,  nearly  two  years  elapsed 
before  the  resumption  of  the  publication  of 
the  notices;  two  notices  having  been  pre- 
viously published.  However,  as  was  said  in 
that  case,  the  length  of  time  intervening  be- 
tween the  publications,  if  not  authorized  by 
law,  would  make  no  difference,  and  we 
adhere  to  that  rule.  The  question  here  Is, 
was  there  a  sufficient  legal  excuse  for  any 
delay  in  publishing  the  last  notice,  after 
November  18th,  when  the  case  was  dismissed 
in  the  Court  of  Civil  Appeals?  It  appears, 
from  our  procedure  regulating  the  issuance 
of  mandates  from  the  Court  of  Civil  Appeals, 
that  the  clerk  was  required  to  wait  30  days 
before  the  issuance  of  the  same,  and  then, 
upon  the  payment  of  all  costs,  he  is  re- 
quired to  issue  the  mandate.  Articles  1029, 
1036,  Rev.  St.  1806.  We  can  see  no  differ- 
ence between  a  judgment  dismissing  a  case 
upon  agreement  and  any  other  character  of 
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jndgment,  as  to  the  time  when  the  mandate 
should  be  Issued.  If  we  are  correct  In  this 
view,  then  the  clerk  Issued  the  mandate  art 
the  earliest  day  be  was  authorized  to  Issue 
the  same,  to  wit,  on  December  14,  1903;  and 
the  mandate  was  received  and  filed  by  the 
district  clei*  on  December  leth.  The  fourth 
publication  was  made  in  the  first  issue  of  the 
paper  thereafter.  We  do  not  understand 
that  applicant  malses  any  contention  as  to 
this  mattor;  his  insistence  being  that  the  Is- 
suance of  the  mandate  had  nothing  to  do 
with  the  fourth  publication,  and  that  this 
publication  should  have  been  made  Im- 
mediately on  the  dismissal  of  the  cause  in 
the  Court  of  Civil  Appeals.  We  do  not  agree 
with  his  contention.  We  hold  that  the 
county  Judge  and  other  authorities  were  not 
authorized  to  take  any  further  steps  in  the 
publication  until  the  mandate  was  received. 
Accordingly  we  hold  that  the  local  option 
law  was  properly  put  into  operation  In 
Rusk  county;  and  it  is  ordered  that  appli- 
cant be  remanded  to  the  custody  of  the  sheriff 
of  Rusk  county,  and  tliat  he  pay  the  costs 
incurred. 


GRANT   y.    STATE. 
(Court  of  Criminal  AppeaU  of  Texas.    June  21, 

1905.) 
CannitAi.  Law— Special  Chaboes. 

Special  charges  on  matters  sufficiently  cov- 
ered by  the  general  charge  need  not  be  given, 

[Ed.  Note. — For  cases,  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  8  2011.] 

Appeal  from  District  Court,  Bills  County; 
J.  E.  Dillard,  Judge. 

George  Grant  appeals  from  a  conviction. 
Afllrmed. 

Rehearing  denied  October  25,  1905. 

E.  P.  Anderson,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convic- 
ted of  the  burglary  of  a  private  residence 
at  night,  and  his  punishment  fixed  at  con- 
finement in  the  penitentiary  for  a  term  of  five 
years ;  hence  this  appeaL 

Appellant  asked  a  special  charge  on  the 
force  required  to  constitute  a  breaking.  We 
think  the  court  in  the  general  charge  suffi- 
ciently presented  this  question.  The  evi- 
dence did  not  specially  raise  this  Issue. 

Appellant  also  requested  the  following 
special  instruction:  "Before  the  juiy  can 
convict,  they  must  believe  beyond  a  reason- 
able doubt  that  at  the  time  defendant  enter- 
ed the  bouse  of  Walker  he  was  In  such  a 
state  of  mind  that  he  knew  what  he  was 
doing,  and  knew  the  difference  between 
right  and  wrong ;  and  if  you  have  a  reason- 
able doubt  on  said  matter,  you  should  acquit" 
This  charge  was  refused,  and  appellant  as- 
signs this  as  error.     Itie  court  in  the  general 


charge  required  the  Jury  to  believe  that  ap- 
pellant had  the  specific  Intent  to  steal  in 
breaking  into  the  house,  and  in  addition 
gave  a  charge  on  drunkenness,  produced 
by  the  recent  use  of  intoxicating  liquors, 
following  the  law  as  announced  in  Evera  v. 
State,  81  Tex.  Cr.  R.  818,  20  S.  W.  744,  18 
L.  R.  A.  421,  87  Am.  St  Rep.  811.  rThe 
charge  authorized  the  Jury  to  consider  the 
evidence  of  temporary  Insanity  only  in  miti- 
gation of  the  penalty  they  should  fix  to  the 
offense  In  case  they  should  believe  appellant 
guilty.  The  doctrine  announced  In  the  Evers 
Case  seems  to  be  the  law  in  this  state,  and 
the  charge  as  given  was  In  accordance  there- 
with. At  any  rate,  we  do  not  believe  in 
this  particular  case  there  wfis  error  In  the 
court  declining  to  give  the  special  requested 
Instruction. 
The  Judgment  is  affirmed. 


SHEFFIELD   v.   STATB. 

(Court  of  Criminal  Appeals  of  Texas.    June  2S, 

1905.) 

OBiMinAi.  Law— Misconduct  of  Just— Ap- 
peal. 
Ttie  refusal  of  a  new  trial  for  misconduct 
of  the  jury,  consisting  merely  of  immaterial 
matters  dehors  the  facts,  and  that  after  the  ver- 
dict was  agreed  on,  though  before  it  was  re- 
duced to  writing,  will  not  be  disturbed. 

Appeal  from  District  Court,  Crockett  Coun- 
ty; J.  W.  Tlmmlns,  Judge. 

Dan  Sheffield  appeals  from  a  conviction. 
Affirmed. 

C.  B.  Spalding,  C.  E.  Dubois,  Wright  & 
Wynne,  and  Tayloe  &  Cornell,  for  appellant 
W.  A.  Anderson  and  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  ot 
horse  theft,  and  Ills  punishment  fixed  at 
confinement  in  the  penitentiary  for  a  term 
of  five  years.  The  charge  of  the  court  prop- 
erly presents  all  the  issues  raised  by  tbe 
evidence,  and  there  is  no  necessity  of  review- 
ing It  in  detail. 

Appellant  also  Insists  on  the  mlscondue-t 
of  the  Jury  as  ground  for  reversal,  which  is 
presented  by  affidavits  pro  and  con.  The 
court  has  passed  upon  tbe  controverted  facts, 
and  resolved  tbe  same  against  appellant. 
We  do  not  feel  authorized  to  disturb  tbe 
finding  of  the  court  Furthermore,  tbe  mis- 
conduct consisted  merely  of  immaterial  mat- 
ters dehors  the  facts,  and  this  was  after 
the  verdict  of  the  Jury  had  been  agreed 
upon,  though  before  reduced  to  wrltixis. 
This  was  an  issue  properly  presented  by 
tbe  facts  to  tbe  court  and  be  has  resolved 
the  matter  against  appellant  We  are  not 
disposed  to  grant  appellant  a  new  trial  on 
tills  account 

There  is  no  error  in  the  record,  and  tbe 
Judgment  is  afllrmed. 
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SMITH    V.    STATE. 

(Court  of  Criminal  Apj>eal8  of  Texas.    Oct  Hi 

1905.) 

Cbimiitai.  Law — Appeal — E<videnos — Rivibw. 
In  the  absence  of  a  statement  of  facta  or 
bill  of  exceptions,  the  court  in  a  criminal  case 
camiot  review  the  safficiency  of  the  evidence  to 
sostain  a  conviction. 

[£^.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  S  ^38.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Jas.  I.  Perkins,  Judge. 

Green  Smith  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Howard  Martin,  Aast  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  violating  the  local  option  law; 
Us  ptinislunent  being  fixed  at  a  fine  of  $25 
and  20  days'  confinement  in  the  county  Jail. 
The  record  Is  before  as  without  statement 
of  facts  or  bill  of  exceptions.  The  motion 
for  new  trial  raises  the  Issue  of  the  sufficien- 
cy of  the  evidence.  In  the  condition  of  the 
record  this  cannot  be  revised.  As  presented, 
no  error  iB  manifest,  and  the  judgment  Is 
affirmed. 


RED  V.    STATE. 
(Conrt  «f  Criminal  Appeals  of  Texas.    Oct.  11, 

1905.) 
Cbimirai.   Law  —  Afpeal  —  Sufficienct   of 

EvmEKCE. 

The  snffidency  of  the  evidence  to  support  a 
oonvietion  cannot  be  reviewed  on  appeal,  in  the 
absence  of  a  bill  of  exceptions  or  statement  of 
facta. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  8  2i338.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Jas.  I.  Perkins,  Judge. 

James  Red  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing the  local  option  law,  with  the  minimum 
punishment  assessed.  The  record  contains 
neither  bill  of  exceptions  nor  statement 
of  facts.  The  motion  for  new  trial  relates 
to  the  Insufficiency  of  the  evidence  to  support 
tbe  conviction,  and  In  the  condition  of  the 
record  cannot  be  revised.  No  error  appears, 
and  the  Judgment  is  affirmed. 


HOLMAN  V.  STATE. 
I  Court  of  Criminal  Appeals  of  Texas.    Oct  11, 

1905.) 
CsufiNAi.  Law — AppxaI/— Rbview. 

l%e  sufficiency  of  the  evidence  to  sustain 

a    conviction   cannot  be  reviewed  on    appeal, 

vrbere  tbe  facts  are  not  contained  in  the  record. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 

Cent  Dig.  Criminal  Iaw,  (  2938.J 


i^peal  from  District  Court,  San  Augus- 
tine County;  Jas.  I.  Perkins,  Judge. 

Dony  Holman  was  convicted  of  violating 
the  local  option  law,  and  be  appeals. 
Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law.  The  mo- 
tion for  new  trial  Insists  that  the  evidence 
is  not  sufficient  The  facts  are  not  contained 
in  the  record,  and  this  matter  cannot  be 
reviewed.  There  are  no  other  questions 
raised;  and,  no  error  appearing,  the  Judg- 
ment  i*  affirmed. 


HOLMAN  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 
1905.) 

Cbiuinal    Law  —  Apfeai.  —  Sotwicibkot    of 

EviDBNCB — Review. 
The  sufficiency  of  the  evidence  to  sustain 
a   conviction   cannot   be   reviewed    on    appeal, 
where  the  record  contains  neither  statement  of 
facts  nor  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Crimhial  Law,  |  293a] 

Appeal  from  District  Court  San  Augustine 
County;  Jas.  I.  Perkins,  Judg& 

Boog  Holman  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law;  the  pen- 
alty assessed  being  a  fine  of  $40  and  30  days' 
confinement  In  the  coimty  Jail.  The  record 
contains  neither  statement  of  facts  nor  bill 
of  exceptions,  liie  only  ground  of  the  mo- 
tion for  new  trial  is  the  alleged  Insufficiency 
of  the  evidence  to  support  the  conviction.  In 
the  condition  of  tbe  record  this  matter  can- 
not be  considered.  No  error  appears,  and 
the  Judgment  Is  affirmed. 


JONES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 
1905.) 

CanfiNAi.  Law  —  Appeal  —  SuFFiaiBNOT    of 

EVIOEKCE. 

The  sufSciency  of  the  evidence  to  sustain  a 
conviction  cannot  be  reviewed  on  appeal,  in  the 
absence  of  a  bill  of  exceptions  or  statement  of 
facts. 

Appeal  from  District  Court,  San  Augustine 
County;  Jas.  I.  Perkins,  Judge. 

Jack  Jones  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.OfiJL,  for.the 
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BROOKS,  J.  AppeHant  was  convicted  of 
violating  tlie  local  option  law;  the  punish- 
ment being  fixed  at  a  fine  of  $25  and  20  days' 
confinement  in  the  county  jail.  The  tran- 
script does  not  contain  a  statement  of  the 
facts  or  bill  of  exceptions.  The  motion  for 
new  trial  complains  of  the  Insufflclency  of 
the  evidence.  No  error  appears^  and  the 
judgment  is  afDrmed. 


LOUISVILLE  &  N.  RI.  CO.  v.  MISSOURI, 
K.  &  T.  RY.  CO.  OF  TEXAS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
1905.) 

Wbtt  or  Ebbor — PBOcEEDnros  fob  Tbas  ofd^— 

Sbbvice  of  Citation. 
Under  the  statute  requiring  a  citation  to  be 
served  upon  defendant  in  error  If  he  can  be 
found  in  the  county,  and,  if  not,  then  upon  his 
attorney  of  record,  service  upon  the  attorney  of 
defendant  in  error  does  not  confer  jurisdiction 
upon  the  appellate  court,  where  defendant  in 
error  resides  in  tlie  county. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Oent.  Dig.  Appeal  and  Error,  g  2129.] 

On  motion  for  rehearing.    Sttstalned. 

For   former   opinion,    see   88   S.    W.   418. 

Hawkins  &  Haynes,  for  pialntlfT  In  ensor. 
R.  C.  Merrltt,  T.  S.  Miller,  and  Garnett  & 
Smith,  for  defendants  In  error. 

On  Rehearing. 

KBI,  J.  At  the  last  term  of  thta  conrt 
the  Judgment  In  this  case  was  reversed  and 
the  cause  remanded,  as  between  the  plalntUF 
In  error  and  Fred  Emerson,  one  of  the  de- 
fendants in  error.  Emerson  has  filed  a  mo- 
tion t<x  rehearing  and  a  plea  to  the  Juris- 
diction of  this  court  An  Inspection  of  the 
transcript,  as  well  as  of  Emerson's  affidavit 
attached  to  the  motion,  shows  that  he  re- 
sided in  Collin  county,  where  the  case  was 
tried,  at  the  time  the  suit  was  Instituted 
and  at  the  time  the  writ  of  error  was  sued 
oat;  that  no  efCort  was  made  to  procure 
personal  service  of  the  writ  of  error  upon 
Emerson,  but  citation  was  issued  thereon 
and  served  upon  one  of  his  attorneys.  Emer- 
son did  not  waive  service  or  file  an  answer 
to  the  writ  of  error.  The  statute  requires 
a  citation  to  be  served  upon  the  defendant 
in  error,  if  he  can  be  found  in  the  county; 
if  not,  then  it  may  be  served  upon  his  attor- 
ney of  record.  When  the  defendant  resides 
in  the  county  and  citation  Is  not  served  up- 
on him,  service  upon  his  attorney  does  not 
confer  Jurisdiction  upon  the  appellate  court 
Oge  V.  Froboese  (Tex.  Civ.  App.)  63  S.  W. 
654;  Tamell  v.  Burnett  (Tex.  Civ.  App.)  61 
S  W.  153;  Cereal  Co.  v.  Earnest,  84  S.  W. 
1101.  12  Tex.  Ct  Rep.  133. 

The  motion  for  rehearing  is  sustained, 
and  the  writ  of  error  dismissed. 


TRENTON  T.  NORTH  AMHRIOAN  ACC. 

INS.  CO. 

(Clonrt  of  Civil  Appeals  of  Texas.    June  28, 

1905.) 

1.  iNSTIBAnCB — ApfUOATIOIT  —  CoUaTSUCTIOH 

— ^WABRAirnxs. 

Where  insured,  in  his  application  for  acci- 
dent insurance,  warranted  that  he  had  never 
had  "paralysis,  fits  of  any  kind,  brain  disorder, 
diabetes,  hernia,  varicose  veins,  or  any  bodily 
or  mental  infirmity,  injuries  or  wounds,"  or 
suffered  the  loss  of  a  limb  or  an  eye,  except  as 
stated,  and  that  he  had  never  lieen  ruptured  or 
"otherwise  injured,"  the  words  "injuries  or 
wounds"  and  "otherwise  injured"  should  be 
construed  to  refer  only  to  such  serious  other 
wounds  or  injuries  not  specified  as  mi^t  af- 
fect the  risk. 

2.  Same — Qubbtion  fob  Jdbt. 

Where  insured,  in  an  application  for  acci- 
dent insurance,  stated  that  he  had  not  had  any 
bodily  or  mental  infirmity,  injuries,  or  wounds, 
or  been  otherwise  injured,  in  addition  to  several 
diseases  and  injuries  specified,  whether  a  mash- 
ed foot  or  injured  finger,  not  disclosed,  were 
such  injuries  as  increased  the  risk,  and  were 
within  the  contemplation  of  the  parties,  was 
for  the  Jury. 

Appeal  from  District  Court,  Bexar  County ; 
A.  W.  Seeligson,  Judge. 

Action  by  A.  B.  Trenton  against  the  North 
American  Accident  Insurance  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintlft  appeals.    On  rehearing.    Reversed. 

Second  rehearing  denied  October  11,  1905. 

J.  R.  Norton,  for  appellant  Onion  & 
Henry,  for  appellee. 

FLY,  J.  This  is  a  suit  to  recover  on  an 
accident  insurance  policy  executed  by  appel- 
lee to  appellant  Appellee  pleaded  a  breach 
of  warranties  made  by  appellant  in  his 
application  for  the  Insurance  and  in  a  sched- 
ule of  warranties  annexed  to  the  policy. 
The  court  Instructed  a  verdict  for  appellee. 

Appellee  stated  In  his  application,  which 
was  made  a  part  of  the  policy,  as  well  as 
In  the  schedule  of  warranties,  that  he  bad 
never  been  Injured,  and  admitted  In  his 
evidence  that  one  of  his  fingers  was  Injured 
about  20  years  before,  and  bis  foot  injured 
in  1892  or  1893.  In  this  case  the  policy 
stipulated:  "In  consideration  of  the  war- 
ranties, stipulations,  and  agreements  con- 
tained in  the  application  for  this  policy  and 
in  the  schedule  of  warranties,  both  of  which 
are  made  a  material  part  hereof,"  etc  In 
the  application  for  the  insurance  it  was 
stated:  "I  have  never  had  paralysis,  fits 
of  any  kind,  brain  disorder,  diabetes,  herrtla, 
varicose  veins,  or  any  bodily  or  mental  in- 
firmity, injuries,  or  wounds,  or  suffered  the 
loss  of  a  limb  or  an  eye,  except  as  herein 
stated."  In  the  schedule  of  warranties  it 
Is  stated:  "I  have  never  been  ruptured 
or  otherwise  Injured,  or  suffered  the  loss 
of  a  limb  or  an  eye."  It  will  be  noted 
that  paralysis,  fits  of  any  kind,  brain  dis- 
order, diabetes,  hernia,  varicose  veins,  and 
the  loss  of  a  limb  or  an  e^e  are  the  diseases 
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and  lnjnrleB  specifically  mentioned  In  the  ap- 
plication and  Bchedule  of  warrantleB,  and,  to 
coDstltnte  a  warranty  against  a  mashed  foot 
ind  a  partially  stiffened  finger,  they  must  be 
Included  In  the  words  "Injuries  or  wounds," 
a8  stated  In  the  application  for  Insurance,  or 
in  the  words   "otherwise  injured,"   In   the 
Kbedale   of   warranties.    Those   terms   are 
■nfficlently  broad  and  comprehensive  to  In- 
clude every  Injury  or  wound,  howevar  tri- 
fling, such  as  the  pricking  of  a  hand  by  a  pin, 
the  slightest  cutting  of  a  finger,  or  any  bruise 
or  contusion  produced  by  coming  in  contact 
with    a    hard    substance.    If    literally    and 
strictly  construed.  It  would  make  It  Impossi- 
ble for  any  man  to  obtain  accident  Insurance, 
because   no   man,    no   matter   how   tenderly 
reared  or  well  cared  for,  but  that  at  some 
time  in  life  has  been  injured  or  wounded. 
If  during  childhood  a  boy  stubbed  his  toe 
or  mashed  his  finger  or  bruised  his  head, 
be  would,   under  the  literal  terms  of  the 
policy,  be  incapacitated  to  obtain  Insurance 
against  accidents.    To  place  that  construc- 
tion upon  the  policy  would  be  to  hold  that 
accident  Insurance  companies  do  not  desire 
to  Insure ;  for  not  1  man  In  10,000,  if  any  at 
all,  conld  truthfully  say  that  he  had  never 
received  the  slightest  wound  or  Injury.     We 
must   conclude  that  the  insurance  company 
was  seeking  to  insure,  rather  than  to  make 
it  impossible   for  any   man  to  insure,   and 
that     a    reasonable    construction    must    be 
placed  upon  the  words  "injuries  or  wounds," 
or  the  words  "otherwise  Injured."    The  on- 
ly   reasonable    construction    that    can    be 
placed  upon  the  words  is  that  the  applicant 
bad  not  received  any  such  serious  wound  or 
injury  as  might  affect  the  risk  taken  by 
the    company    in    insuring    the    applicant 
against  accidents. 

The  foregoing  conclusion  is  not  In  conflict 
with  the  <9inlons  in  the  cases  of  Fllppen  v. 
Insurance  Co.,  30  Tex.  Civ.  App.  362,  70  S. 
W.  787,  and  Insurance  Co.  v.  Fluaon,  94  Tex. 
SS3,  63  S.  W.  531.  In  each  of  those  cases 
there  were  positive  statements  of  the  exist- 
ence and  nonexistence  of  certain  facts  about 
which  there  could  be  no  difference  of  opinion 
as  to  whether  they  existed  or  did  not  exist 
The  applicant  in  the  first  case  knew  whether 
a  physician  had  called  on  her  in  sickness 
or  not  in  two  years  before  the  time  of  the 
application,  and  the  applicant  in  the  second 
case  mmt  have  known  about  the  ages  of 
his  sisters.  There  was  no  question  as  to  the 
constmctiMi  of  language;  but  they  were 
speaklztg  of  facts  tliat  existed,  and  a  false 
answer  was  a  breach  of  the  warranty.  In 
tills  case^  boweva,  a  man,  no  matter  how 
conadentioiiB  he  might  be,  might  with  all 
sincerity  answer  that  he  had  not  been  in- 
jured or  wounded,  although  his  foot  had 
been  mashed  in  such  a  manner  as  to  hurt 
him  for  a  few  days,  or  his  finger  had  been 
hurt  In  boyhood  so  as  to  render  it  partially 
stliE.  To  be  injured  or  wounded  to  any  mind 
would  mean  such  an  Injniy  as  was  serious. 


or  such  wound  as  was  permanent  in  its 
effects.  The  language  is  so  general  an  to 
open  a  wide  field  for  conjecture  as  to  its 
meaning,  and  could  not  have  been  Intended 
as  a  warranty  against  any  injury  or  wound, 
except  such  as  would  affect  the  risk.  Triv- 
ial wounds  or  injuries  could  not  have  been 
within  the  contemplation  of  the  contracting 
parties,  as  it  must  be  presumed  that  In- 
snranoe  against  accidents  was  desired  by 
both,  and  to  hold  that  every  trifilng  injury 
was  in  contemplation  would  be  to  hold  that 
insurance  was  not  desired,  at  least  by  the 
insurance  company.  These  views  are  sus- 
tained by  ample  authority.  In  tjie  case 
of  Association  v.  Bozeman,  21  Tex.  Civ.  App. 
490,  52  S.  W.  94,  the  applicant  for  insurance 
stated  on  September  17,  1897,  that  he  was 
in  good  health,  and  had  been  in  continuous 
good  health  for  the  past  12  months,  and  was 
free  from  all  disease.  Infirmity,  and  weak- 
ness, and  the  evidence  showed  that  on  Sep- 
tember 1,  2,  8,  and  4,  1897,  he  had  been  sick 
with  a  bilious  attack,  but  had  recovered,  and 
afterwards,  on  September  10th,  was  sick 
with  indigestion,  and  had  been  treated  In 
each  Instance  by  a  physician.  He  died  on 
October  17,  1897.  This  court  said:  "Upon 
this  state  of  evidence  it  was  a  question  for 
the  jury  whether  or  not  the  sickness  of  the 
17th,  which  must  be  admitted  to  have  been 
of  a  dangerous  character,  was  a  continuation 
of  the  previous  complaints,  and  also.  If  this 
were  not  the  case,  whether  or  not  the  attacks 
of  the  4th  and  10th  of  September  were  such 
as  were  contemplated  by  the  conditions  of 
the  receipt"  This  court  further  said :  "The 
language  of  the  conditions  is  peculiarly 
exacting,  Inasmuch  as  by  its  language  the 
waiver  did  not  exist  unless  within  12  months 
previous  to  the  16th  the  Insured  had  been 
In  continuous  good  health  and  free  from 
all  disease,  infirmity,  or  weakness.  Appel- 
lant's contention  is  that  it  clearly  appeared 
that  Bozeman  had  suffered  from  disease, 
Inflrmltyv  or  weakness  by  reason  of  the  at- 
tacks prior  to  the  16th.  We  are  not  pre- 
pared to  deny  that  if  the  receipt  had  in 
terms  referred  to  any  complaint  however 
trivial,  the  contention  would  have  been  good. 
As  it  is,  we  must  give  the  conditions  ex- 
pressed a  reasonable  construction.  •  •  • 
We  think  the  rule  applicable  to  this  case  is 
well  expressed  in  Life  Insurance  Society 
v.  ReutiUiger  (Ark.)  25  S.  W.  837,  as  fol- 
lows: 'Where  question,  propounded  to  an 
applicant  for  Insurance  upon  his  life  are  in 
such  terms  as  Include  the  most  trivial  ail- 
ments or  injuries,  they  should  be  interpreted 
as  referring  only  to  such  illness  or  injuries 
as  affect  the  risk  to  be  assumed,  unless  they 
are  in  words  which  exclude  such  interpreta- 
tion.' "  In  the  case  of  Association  v.  Gilles- 
pie (Pa.)  1  Atl.  840,  it  was  held  that  the 
words  of  a  warranty  must  receive  a  reason- 
able interpretation;  "but  If  the  words  em- 
ployed, in  their  liberal  and  unrestricted 
sense,  are  inconsistent  with  the  main  and 
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obvious  purpose  of  the  Instrument,  or  are 
foreign  to  tlie  purpose  of  its  provisions,  they 
mar,  if  reasonably  susceptible,  receive  such 
Interpretation  as  accords  with  the  object 
In  view  and  the  clear  intent  of  the  parties." 
In  a  v«7  recent  case,  decided  by  the  Supreme 
Court  of  Minnesota,  there  Is  a  thorough  re- 
view of  the  decisions  applicable  to  the  ques- 
tion now  under  consideration,  and  the  court 
adopted  the  law  as  charged  by  the  trial  court 
as  follows:  "The  presumption  is  that  triv- 
ial ailments  and  injuries  are  not  within 
the  contemplation  of  the  parties,  and  the 
words  directing  attention  to  them  are  not 
asked  ^^ith  a  view  or  purpose  of  ascertain- 
ing the  existence  of  the  same,  but  what 
is  the  general  condition  of  the  health  of  the 
applicant."  Certain  diseases  were  named  in 
that  case,  as  In  ttiis,'  followed  by  a  general 
declaration  as  to  health.  Rupert  v.  Supreme 
Court  U.  O.  P.,  102  N.  W.  716. 

It  is  clear  to  our  minds  that  it  was  not 
Intended  by  the  parties  to  the  contract  of 
insurance  to  include  all  injuries  or  wounds, 
however  trivial,  within  the  terms  of  the 
warranty,  and  we  think  that  the  Jury  should 
have  been  permitted  to  pass  on  the  question 
whether  or  not  the  mashed  foot  or  Injured 
finger  were  such  injuries  as  increased  the 
risk  and  were  within  the  contemplation  of 
the  parties. 

A  rehearing  is  granted,  our  former  opinion 
withdrawn,  the  Judgment  of  the  trial  court 
is  reversed,  and  the  cause  remanded. 


FLORY  V.  SAN  ANTONIO  TRACTION  CO. 

(Court  of  Civil  Appeals  of  Texas,  May  31,  1905. 

On  Rehearing,  Oct.  11,  1905.) 

1.  Cabbxebs  —  Stm2t  Rahboads  —  Iitjttbies 
TO  Passenoebs  Aliobtutq  —  Wabnino  — 
QmsnoR  fob  Jcbt. 

Where,  in  an  action  for  Injuries  to  a  female 
passenger  while  alighting  from  a  street  car,  neg- 
ligence was  charged  in  that  the  car  platform 
and  steps  were  wet,  muddy,  and  slippery,  ren- 
dering them  dangerous  for  ladies  unassisted  to 
alight,  whether  the  carrier  owed  plaintiff  a 
duty  either  to  warn  or  assist  her  was  for  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  1233.] 

2.  Costs — Fbefabatioit  of  Tbarbcbift. 

Where  a  statement  of  facts  prepared  by 
plaintiff  was  claimed  to  be  so  defective  in  many 
particulars  that  defendant  could  not  agree  to 
It.  and  defendant  thereupon  obtained  an  order 
directing  the  oflScial  stenographer  to  prepare 
and  file  a  transcript  of  the  testimony,  as  au- 
thorized by  Gen.  Laws  1903,  p.  85,  the  expense 
thereof  was  payable  by  defendant,  and  was  not 
taxable  as  costs  in  the  case. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  L.  Camp,  Judge. 

Action  by  Joe  Flory  against  the  San  An- 
tonio Traction  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintlflT  appeals.  Re- 
versed. 

J.  R.  Norton  and  Jas.  Routledge,  for  appel- 
lant. Ogden  &  Brooks,  W.  H.  Lipscomb,  and 
Waltor  P.  Napier,  for  appellee. 


JAMES,  C.  J.  The  action  was  for  damages 
for  Injury  to  appellant's  wife,  received  In 
getting  off  one  of  defendant's  street  cars. 
The  verdict  was  for  defendant  The  court 
submitted  only  one  issue  of  negligence,  that 
of  causing  the  car  to  be  put  in  motion  while 
she  was  in  the  act  of  alighting.  Other  neg- 
ligence was  alleged,  and  the  main  assign- 
ments complain  of  the  court's  refusal  to  sub- 
mit same. 

Besides  the  form  of  negligence  submitted, 
plaintiff  had  alleged  that  the  car  step  was 
defective,  in  that  it  was  warped,  twisted, 
and  sprung  upward,  in  such  a  manner  as 
to  render  It  dangerous  for  passengers  to 
alight  by  the  use  of  such  step.  As  the  proof 
did  not  substantiate  this,  and  no  charge  re- 
quested by  plalntifr  referred  to  this,  we 
need  not  notice  it  further. 

Also  that  the  car  was  crowded  on  the  In- 
side as  well  as  on  the  platform,  and  it  was 
the  conductor's  duty  to  assist  plaintUTs  wife 
from  the  car,  and  he  failed  to  do  so;  and 
also  that  the  car  was  wet,  muddy,  and  slip- 
pery, both  on  the  platform  and  the  step, 
which  condition  rendered  it  dangerous  for 
ladies  unassisted  to  alight,  and  that  owing 
to  such  condition  of  the  car  it  was  the  duty 
of  defendant  to  assist  plalntlfTs  wife  In 
alighting.  The  testimony  showed  that  it 
was  a  rainy  day,  and  the  car  step  from 
which  she  undertook  to  descend  had  become 
muddy  and  slippery.  The  duty  of  defend- 
ant to  its  passengers  required  that  high  de- 
gree of  care  which  would  be  exercised  by 
very  prudent  persons.  Ordinarily  the  car- 
rier Is  not  burdened  with  the  duty  of  extend- 
ing personal  assistance  to  a  passenger  in 
alighting  from  a  train.  Railway  v.  Buchan- 
an (Tex.  Clv.  App.)  72  S.  W.  96.  But  when 
special  conditions  exist,  connected  with  the 
means  of  egress  afforded  by  the  carrier, 
which  render  such  means  a  source  of  dan- 
ger to  the  passenger,  it  is  not  a  question  of 
law,  but  one  of  fact,  whether  some  warning 
or  some  assistance  from  the  carrier  is  not 
called  for  in  the  exercise  of  the  requisite 
care.  We  take  this  to  be  the  effect  of  the 
decisions  in  this  Htate  on  the  question.  In 
Railway  v.  Miller,  79  Tex.  78,  15  S.  W.  264. 
11  L.  R.  A.  395,  23  Am.  St  Rep.  308,  it  was 
held  Improper  to  Instruct  the  Jury  that  no 
duty  rested  on  the  defendant  to  assist  Mrs. 
Miller  from  the  train,  unless  from  disability 
or  Infirmity  she  was  unable  to  get  off  readily 
without  assistance,  and  that  the  employes  had 
notice  of  such  disability,  etc.  It  appeared 
that  Mrs.  Miller  had  several  bundles,  and 
while  incumbered  with  them  was  hurt  In 
alighting.  It  was  held  that  the  court  had 
properly  instructed  the  Jury  that  they  would 
determine  from  all  the  circumstances  wheth- 
er or  not  the  failure  to  assist  her  in  gettiui; 
off  was  a  want  of  that  measure  of  care  which 
the  defendant  owed  her  as  a  passenger.  In 
Railway  v.  Wortham,  73  Tex.  25,  10  S.  W. 
741,  3  L.  R.  A.  368,  the  court  stated:  "It 
may  be  conceded  that,  If-appellants  had  had 
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a  proper  platform  at  the  station  upon  wblch 
pasaengera  conld  have  allgbted,  their  duty 
as  to  the  matter  would  have  been  dischar- 
ged, and  that  they  were  not  called  upon  to 
render  penonal  assistance.  Bnt  we  think, 
In  order  for  them  to  claim  Immunity  for  the 
failure  In  this  particular  and  for  the  nse  of 
an  appliance  less  safe.  It  was  their  duty  at 
least  to  render  sncb  assistance  to  passengers 
as  to  make  the  use  of  the  stool  as  safe  as  a 
platform  would  have  been."  In  the  case  of 
Railway  v.  Buchanan,  supra,  the  Injured 
lady  had  a  large  valise  In  one  hand  and  a 
child  in  the  other,  and  It  was  said  that  the 
Jury  bad  the  right  to  conclude  that  under  the 
peculiar  facts  and  circumstances  of  the  sit- 
nation  the  defendant  owed  her  the  duty  of 
extending  her  assistance  in  alighting.  It 
therefore  seems  to  be  the  unavoidable  con- 
dnsion  from  the  cases  that  the  condition  of 
this  step,  which  Introduced  the  element  of 
danger,  made  It  a  proper  question  for  the 
JU17  whether  or  not  there  was  negligence  In 
the  failure  to  give  this  lady  assistance. 

Tbe  reason,  however,  which  Influenced  the 
trial  judge  in  confining  the  Injury  to  the  act 
of  starting  the  car  when  she  was  In  the  act 
of  getting  off,  as  appears  in  a  bill  of  excep- 
tion, was  tliat  Mrs.  riory  testified  that  tbe 
moving  of  the  car  was  the  cause  of  her  In- 
Jury.  The  statement  of  facts  shows  her  tes- 
timony to  have  been  that  the  starting  of  the 
oar  and  the  condition  of  the  step  caused 
her  to  fall.  The  Jury,  In  returning  a  ver- 
dict for  defendant,  found  that  the  car  did 
not  start  If  that  finding  be  true,  then  her 
injury,  If  any,  must  have  been  due  to  some 
other  cause.  It  may  have  been  the  slippery 
<y)ndltlon  of  the  step.  This  was  pleaded  as 
the  cause  In  connection  with  the  failure  to 
assist  her,  proof  was  present  to  support  it, 
and  plaintiff  had  the  right  to  have  It  sub- 
mitted, having  so  requested.  We  have  ev- 
ery reason  to  assume  that  the  trial  Judge  will 
charge  correctly  on  such  Issue  when  he 
comes  to  do  so,  and  therefore  we  need  say 
notbingr  further  on  the  subject. 

Upon  the  subject  of  the  measure  of  damages, 
It  is  clear  that  the  request  for  an  instruction 
submitting  the  future  mental  and  physical 
suffering  of  plalntitTs  wife  came  to  be  re- 
fused because  It  was  embodied  in  a  lengthy 
request  which  the  court  considered  Improp- 
er in  other  respects,  and  we  think  a  discus- 
sion of  the  matter  Is  wholly  unnecessary. 

The  sixth  assignment  questions  an  order, 
granted  appellee,  taxing  the  stenograpber's 
fee  for  a  transcript  of  the  evidence  as  costs. 
It  appears  that  defendant's  counsel  obtained 
an  order  directing  the  official  stenographer 
to  prepare  and  file  a  transcript  of  the  tes- 
timony and  taxing  the  expense  thereof  as 
costs  in  tbe  case.  The  motion  upon  which 
this  order  was  had  alleged  that  plaintiff's 
attorneys  had  tendered  a  statement  of  facts 
which  was  so  Incorrect  In  many  particulars 
that  defendant  could  not  agree  to  It,  that 
plaintiff  Hu  failed  and  refused  to  furnish  a  ' 


transcript  of  the  notes  of  the  stenographer, 
and  that  defendant  was  unable  to  make  a 
correct  statement  without  such  report  A. 
motion  was  filed  to  retax  this  Item,  for  the 
purpose  of  having  It  declared  an  Item  of 
costs  against  defendant,  which  was  over- 
ruled. It  Is  our  opinion  that  tbe  statute  of 
1903  (Gen.  Laws  1903,  p.  85)  does  not  con- 
template that  such  Item  shall  be  taxed  as 
costs,  but  that  It  Is  payable  by  tbe  party  de- 
manding the  transcript 

We  conclude  that  tbe  order  taxing  the  said 
item  as  costs  should  be  set  aside,  and  that 
tbe  Judgment  be  reversed  and  tbe  cause  re- 
manded. 

On  Motion  for  Rehearing. 

After  a  careful  consideration  of  the  motion 
for  rehearing  filed  by  appellee,  it  Is  over- 
ruled. In  addition  to  tbe  authorities  cited 
on  tbe  main  Issue,  we  refer  to  tbe  case  of 
Railway  v.  Flnley,  79  Tex.  85,  15  S.  W.  266. 


GALVESTON,  H.  ft  8.  A.  RY,  CO.  et  al.  v. 
VOLLRATH.* 
(Court  of  Civil  Appeals  of  Texas.    June  7, 
1905.) 

1.  Railboads— Accidents  to  Tkains— Col- 
usiON  WITH  Stbeet  Cab^-Statutobt  Sig- 
nals—Lookout— Neoliobkce  Pes  Se. 

In  an  action  for  injuries  to  a  street  car 
passenger  in  jumping  from  the  car  to  escape 
an  imminent  collision  with  a  railroad  train,  the 
failure  of  the  railroad  company  to  ring  a  bell 
while  approaching  the  crossing,  as  required  by 
Saylea'  Ann.  Civ.  St  1897,  art.  4507,  and  to 
keep  a  proper  lookout  at  the  crossing  as  re- 
quired by  a  city  ordinance,  constituted  negli- 
gence per  se. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  {  1002.] 

2.  Same  —  CoNCCBBiKO  Neouobnce  —  Joint 
Liability. 

Where,  in  an  action  for  injuries  to  a 
passenger  of  a  street  car  in  Jumping  therefrom 
to  escape  a  threatened  collision  with  a  railroad 
train,  there  was  evidence  that,  If  the  railroad 
company  had  kept  a  proper  lookout,  the  street 
car  would  have  been  seen  and  the  train  would  not 
have  rapidly  approached  the  crossing  in  tbe 
•manner  it  did,  and  that  if  It  had  given  a  proper 
statutory  signal  of  its  approach,  the  car  would 
not  have  gone  on  the  crossing,  and  also  that. 
If  the  street  car  had  stopped  as  required  by  a 
dty  ordinance  before  attempting  to  cross  the 
railroad,  the  approach  of  tbe  train  would  not 
have  alarmed  plaintiff,  the  railroad  and  street 
car  companies  were  each  guilty  of  concurring 
negligence  which  caused  the  accident,  and  were 
each,  therefore,  liable. 

3.  Neoliqencb— Pbo^imatb  CAT7BB. 

Where  an  accident  occurred  from  two 
causes,  both  due  to  negligence  of  different  de- 
fendants, but  together  an  efficient  canse,  such 
concurring  cause  was  a  proximate  cause,  and 
the  negligence  of  one  furnished  no  excuse  for 
the  negligence  of  the  other. 

[Ed.  Note. — For  cases  In  point  see  vol.  87. 
Cent  Dig.  Negligence,  IS  74,  75.] 

4.  Appeal  —  Assionuents  of  Bkbob— Sum- 

CIEHCT. 

Assignments  of  error  submitted  as  propo- 
sitions that  instructions  objected  to  were  ''er- 
roneous  and  misleading";   "that  such   charge 

•Writ  ol  error  denied  by  Supreme  Court  November 
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•  •  •  was  further  erroneous,  misleading,  and 
confusing  to  the  jury,  when  considered  in  con- 
nection" with  other  specified  paragraplis  of  the 
main  charge;  "that  the  court  erred  in  a  speci- 
fied paragraph  of  its  main  charge,  In  that  said 
charge  was  erroneous,  misleading,  and  con- 
fusing" ;  and  "that  the  charge  pemiitted  a 
double  recovery" — ^were  fatally  defective  for 
failure  to  allege  the  siracific  error  in  the  charge 
of  which  complaint  was  made. 

5.  TaiAL  —  iNSTBuenoNS  —  Absumttion  of 
Facts. 

In  an  action  for  injuries  to  a  street  car 
passenger  while  jumping  from  the  car  to  escape 
a  threatened  collision  with  a  railroad  train,  an 
instruction  that  it  was  the  duty  of  the  railroad 
company  to  use  ordinary  care  to  prevent  injury 
to  plaintiff,  and  defining  ordinary  care,  was  not 
objectionable  as  assuming  that  the  railroad  com- 
pany injured  plaintiff  and  that  it  was  guilty  of 
negligence. 

6.  Railboads— Accidents   to   Tbains— Col- 
lision WITH  Stkkbt  Cak— Statutobt  Sio- 

KAL8— FAILCBE  to  GiVB. 

Where  plaintiff  was  injured  in  jumping 
from  a  street  car  to  escape  a  threatened  col- 
lision with  a  railroad  train,  and  the  railroad 
company  failed  to  ring  the  bell  as  the  train  ap- 
proached the  crossing,  as  required  by  Sayles' 
Ann.  Civ.  St  1887,  art.  4507,  such  company  was 
not  relieved  from  liability  because  the  train  was 
actually  stopped  before  collision  after  causing 
the  Injury. 

7.  AppeaI/— Invited  Ebbob. 

A  party  cannot  allege  error  in  an  instruc- 
tion given  which  was  substantially  the  same  as 
an  instruction  requested  by  it. 

[Ed.   Note. — For  cases  in   point,   see  vol.   8, 
Cent.  Dig.  Appeal  and  Error,  g  3C02.] 

8.  Stbeet   Railboa-ds  —  Cbossinq   Railboad 
Tbackb— City  Obdinance— Constbuction. 

A  city  ordinance  providing  that  no  street 
car  shall  stop  on  any  street  crossing  or  on 
any  railroad  track,  but  shall  come  to  a  fall 
stop  before  crossing  any  railroad  track,  is  suf- 
ficiently comprehensive  to  include  a  railroad 
track,  whether  main  line  or  spur. 

9.  CABBIEBS— INJUBT  TO   Passenobk— Plkad- 
IRQ — Instbuctions— Issues. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger in  jumping  from  a  street  car  to  escape 
a  threatened  collision  with  a  railroad  train,  the 
petition  charged  that  the  street  car  company 
failed  to  take  any  precaution  whatever  to  in- 
dicate the  presence  or  coming  of  the  railroad 
train,  the  court  was  justified  under  such  al- 
legation in  presenting  the  issue  as  to  whether 
the  street  car  company  failed  to  keep  a  reason* 
ably  sufficient  lookout  for  the  train. 

10.  Trial  —  Instbuctions  —  Assuhption  or 
Facts. 

The  court  in  such  action  did  not  assume 
that  plaintiff  had  reasonable  ground  for  leaving 
the  car  while  on  the  track  by  submitting  the 
question  whether  there  was  reasonable  ground 
for  leaving  the  car  after  it  had  moved  off 
the  railroad  track. 

11.  CABBIEBS  —  iNJtTBT    TO     PASSENOIB— IR- 
STBUCTIONS— BUBDKN  OV  PROOF. 

The  court  did  not  place  the  burden  of 
showing  that  the  failure  to  stop  the  car  was 
not  the  proximate  cause  of  the  disaster  by  in- 
structing that,  if  the  jury  found  that  the  fail- 
ure to  stop  the  car  was  not  the  proximate  cause 
of  the  injury,  then  the  street  car  company 
would  not  be  liable. 

12.  Damaoes— Pkbsonal  Injuries— Instbuc- 
tions. 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that  the  jury  should  allow  plain- 
tiff such  damages  as  would  fairly  compensate  her 
for  her  injuries  was  proper. 


13.  Same— ExcEssiTENESB. 

Where  plaintiff  prior  to  the  injury  was  34 
^ears  of  age,  strong,  nealthy,  and  robust,  weigh- 
ing 175  pounds,  and  after  the  Injury  caused  by 
defendants'  negligence  was  a  nervous  wreck, 
suffering  from  insomnia,  pleurisy,  neuralgia,  and 
irregular  menstruation,  a  verdict  for  $16,000, 
reduced  to  $14,000,  was  not  so  excessive  as  to 
require  reversal. 

Appeal  from  District  Court,  Bexar  County ; 
J.  L.  Camp,  Judge. 

Action  by  Mattle  J.  Vollrath  against  the 
Galveston,  Harriaburg  &  San  Antonio  Rail- 
way Company  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Rehearing  denied  October  11,  1905. 

Baker,  Botts,  Parker  &  Garwood,  W.  B. 
Teagarden,  Newton  &  Ward,  and  Ogden  & 
Brooks,  for  appellants.  H.  G.  Carter  and 
Perry  J.  Lewis,  for  appellee. 

FLT,  3.  This  Is  a  salt  for  damages  against 
the  Galveston,  Harrlsbnrg  &  San  Antonio 
Railway  Company  and  the  San  Antonio  Trac- 
tion Company,  alleged  to  have  accrued  by 
appellee  jumping  from  a  street  car  of  the 
latter  corporation  on  account  of  an  approacli- 
ing  train  belonging  to  the  railway  company. 
A  trial  by  jury  resulted  In  a  verdict  and  Judg- 
ment for  appellee  against  both  appellants 
in  the  sum  of  $16,000,  of  which  $2,000  was 
r«nitted  by  appellee. 

The  petition  has  the  following  averments : 
"Plaintiff  avers  that  heretofore,  on  or  about 
June  27,  1902,  she  was  a  passenger  on  one 
of  the  street  cars    of    the    defendant    San 
Antonio  Traction  Company,  going  westward, 
along  said  East  Commerce  street,  and  when 
said  street  car  reached  the  place  where  the 
tracks  of  the  railway  company  cross  the  tracks 
of  the  traction  company,  through  the  gross 
carelessness  and  negligence  of  both  defend- 
ants a  collision  of  a  long  string  of  box  cars 
of  the  defendant  Galveston,  Harrisburg    A 
San  Antonio  Railway  Company  with  a  street 
car  of  the  San  Antonio  Traction  Company, 
upon  which  plaintiff  was  a  passenger,  was 
imminent  and  impending,  and,  acting  upon 
the  appearance  of  danger  and  Imminent  peril, 
plaintiff  jumped  from  said  car  while   the 
same  was  crossing  the  tracks  of  the  said 
railway  company,  and  was  seriously,  perma- 
nently, and  painfully  injured  as  hereinafter 
more  fully  set  out.    Plaintiff  further  .avers 
that  the  appearance  of  danger  and  of  a  dis- 
astrous collision  of  the  said  string  of  freisbt 
cars  with  the  said  street  car  was  brouglit 
about    and   caused   by    the   negligence    and 
carelessness   of   both   defendant   companies; 
that  an  engine  of  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  was  shov- 
ing a  long  string  of  box  cars  from  the  south 
to  the  north,  and  approached  the  said  Inter- 
section of  the  street  railway  track  on  Blast 
Commerce    street  without    taking  any    pre- 
cautions whatever  to  ascertain  the  presence 
of  the  said  street  car;  that  the  employte   in 
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charge  of  said  engine  and  cars  failed  to  stop 
and  look  ont  for  a  street  car,  and  failed  to 
glTe  any  warning  of  their  approach,  and 
failed  to  maintain  a  reasonable  lookout,  and 
negligently  failed  to  Inform  themselves  of 
the  coming  or  presence  of  said  street  car,  bnt 
recklessly  and  negligently  shoved  and  pro- 
pelled said  string  of  box  cars  over  and  upon 
the  said  East  Commerce  street  and  so  peril- 
ously close  to  the  said  street  car  as  to 
create  the  reasonable  appearance  of  a  dls- 
astrons  collision;  that  the  said  San  Antonio 
Traction  Oompany  was  negligent  and  reck- 
less, in  that  the  motorman  In  charge  of  said 
street  car  failed  to  bring  his  car  to  a  stop 
iqmn  approaching  the  intersection  with  said 
railway  track,  and  failed  to  take  any  pre- 
caution whatever  to  ascortaln  the  presence 
or  coming  of  a  train,  failed  to  ring  his  gong 
and  to  give  any  warning  of  his  approach,  and 
he  negligently  and  recklessly  propelled  the 
aaid  street  car  upon  the  tracks  of  the  said 
railway  Immediately  in  front  of  an  approach- 
ing train  of  cars,  and  thereby  produced  a 
reasonable  apprehension  of  a  disastrous  col- 
lision, and  plalntUf  was  thereby  greatly 
frightened,  and  In  order  to  save  her  life 
aaid  plalntUf  jumped  from  the  said  street 
car  and  was  seriously  and  permanently  in- 
jured as  hereinafter  stated."  It  was  further 
alleged  tliat  there  was  a  dty  ordinance  re- 
quiring the  traction  company  to  bring  its 
cars  to  a  full  stop  before  crossing  any  rail- 
road track. 

Tbe  following  conclusions  are  drawn  from 
the  statement  of  facts:  About  June  27,  1902, 
appellee  was  a  passenger  on  a  street  car  be- 
longing to  the  traction  company,  which  was 
coming  into  the  city  of  San  Antonio  along 
East  Commerce  street  When  the  car  reached 
the  place  where  a  spur  track  of  the  railway 
company  crosses  Commerce  street,  the  em- 
ployes of  the  traction  company  negligently 
tailed  to  stop  the  car  before  attempting  to 
cross  the  railway  track,  but  continued  its 
jonm^  across  the  track.  At  that  time  a 
train  ot  freight  cars  was  being  rapidly  backed 
toward  the  crossing.  No  attempt  was  made 
to  stop  the  street  car;  bnt  when  the  motor- 
man  saw  the  freight  cars  he  turned  on  the 
electricity  so  as  to  go  rapidly  across.  The 
train  ran  up  within  6  feet  of  the  street  car 
and  stopped.  When  the  freight  cars  were 
about  16  or  16  feet  from  the  street  car,  a 
brakeman  on  the  car  nearest  to  the  crossing 
lialloaed  "Look  ont!"  and  a  passenger 
yelled  "Jump  ofTI"  Appellee,  becoming 
greatly  alarmed  and  fearing  for  her  life. 
Jumped  off  the  car  and  was  seriously  and 
permanently  injured.  She  had  reasonable 
grounds  for  believing  that  the  danger  was 
imminent  and  that  a  collision  would  take 
(tece.  The  brakeman  on  the  freight  car 
could  see  a  street  car  coming  50  or  60  feet 
fTMn  the  crossing,  when  he  was  two  or  three 
car  lengths  from  it  No  bell  was  being  rung 
or  other  signal  given  by  the  train  of  Its  ap- 
proach.   Commerce  street  is  one  of  the  main 


thoroughfares  of  the  dty,  and  at  that  point 
was  much  used  by  pedestrians  and  vehicles. 
There  were  no  gates  nor  watchman  at  the 
crossing.  We  find  that  appellee  was  injured 
through  the  concurring  negligence  of  the 
two  appellants. 

Our  conclusions  of  fact  dispose  of  the  as- 
signments of  error  of  the  railway  company 
from  1  to  8,  inclusive,  which  attack  the  suf- 
ficiency of  the  evidence  to  sustain  the  ver- 
dict as  against  it  The  statute  requires 
railway  companies  to  ring  a  bell  when  ap- 
proaching a  public  crossing,  and  a  failure  to 
comply  with  that  requirement  would  be 
statutory  negligence;  and  If  such  failure  to 
comply  with  the  provisions  of  the  statute 
was  a  proximate  cause  of  the  injury  in- 
flicted upon  appellee  appellant  would  be  li- 
able, no  matter  wliat  negligence  on  the  part 
of  another  concurred  with  Its  negligence  in 
producing  the  result  The  same  is  true  if  the 
jury  found  that  appellant  was  negligent  In 
falling  to  keep  a  proper  outlook  at  the  cross- 
ing. The  evidence  tends  to  show  that,  had 
«e  railway  company  kept  a  proper  lookout, 
e  street  car  would  have  been  seen  and  the 
train  would  not  have  rapidly  approached  tbe 
crossing  in  tbe  manner  it  did,  and  that  If  it 
had  given  a  proper  signal  of  its  approach 
the  street  car  would  not  have  gone  upon 
the  crossing.  If  the  street  car  had  stopped, 
as  required  by  the  city  ordinance,  before  at- 
tempting to  cross  the  railroad,  the  approach 
of  the  train  would  not  have  alarmed  ap- 
pellee, and  the  accident  would  not  have  oc- 
curred. Tbe  acts  of  negligence  of  the  two 
appellants  concurred  in  producing  the  result 
and  each  will  be  liable  therefor.  Shippers' 
Compress  Co.  v.  Davidson  (Tex.  Civ.  App.) 
80  S.  W.  1032.  It  is  not  essential  that  a 
cause  should  act  alone  in  order  to  constitute 
it  the  proximate  cause;  but  if  it  concurs 
with  another  cause  in  producing  the  result 
it  will  be  a  proximate  cause,  and  one  or 
both  of  tbe  Instruments  setting  the  cause  in 
motion  will  be  liable  for  the  damages 
arising  therefrom.  Railway  Co.  v.  Croskell, 
6  Tex.  CIr.  App.  160,  25  8.  W.  486,  and  au- 
thorities therein  cited.  "If  an  accident  oc- 
curs from  two  causes,  both  due  to  negligence 
of  different  persons,  but  together  the  efficient 
cause,  then  all  the  persons  whose  acts  con- 
tribute to  the  accident  are  liable  for  an  in- 
jury resulting,  and  the  negligence  of  one 
furnishes  no  excuse  for  the  negligence  of  the 
other."  Railway  v.  McWhlrter,  77  Tex.  336, 
14  8.  W.  26,  19  Am.  St  Rep.  755.  One  tort 
feasor  cannot  be  allowed  to  excuse  his  neg- 
ligence by  the  plea  that  his  negligence  would 
not  have  produced  the  result  if  another  tort 
feasor  had  not  also  been  negligent  Bach 
win  be  responsible  for  the  results  of  his 
negligence. 

The  court  did  not  err  in  instructing  the 
Jury  that  it  was  negligence  for  the  railway 
company  to  not  ring  Its  bell  in  approaching 
the  crossing,  as  required  by  statute,  and 
negligence  in  the  traction  company  to  fall  to 
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stop  Its  car  before  attempting  to  cross  the 
railway  track,  as  provided  by  a  city  ordi- 
nance. In  other  parts  of  the  charge  the  Jnry 
were  instructed  that  U  the  failure  to  stop 
the  car  was  not  the  proximate  cause  of  the 
accident  the  traction  company  was  not  li- 
able, and  If  the  failure  to  ring  the  bell  was 
not  the  proximate  cause  of  the  Injury  to 
appellee  the  railway  company  was  not  li- 
able. 

The  ninth  assignment  of  error  of  the  rail- 
way company,  which  Is  submitted  as  a  propo- 
sition, does  not  indicate  wherein  the  charge 
is  defective,  except  that  It'  "was  erroneous 
and  misleading  to  the  Jury."  While  It  Is 
not  essential  that  an  assignment  of  error 
should  point  out  the  spedflc  error  In  a 
charge  of  which  complaint  Is  made,  It  should, 
in  Itself  or  by  a  proposition  following  it,  In- 
dicate the  ground  of  attack.  The  assignment, 
as  a  proposition.  Is  too  general  to  be  consid- 
ered. 

The  court  charged  the  Jury:  "It  was  the 
duty  of  the  Oalveston,  Harrisburg  ft  San  An- 
tonio Railway  Company  to  use  ordinary  cam 
to  prevent  an  Injury  to  plaintiff.  By  ordT 
nary  care  is  meant  such  care  as  an  ordinarily 
prudent  person  would  have  used  under  like 
circumstances."  That  charge  is  attacked  on 
the  ground  that  it  assumes  that  the  railway 
company  Injured  appellee  and  also  assumed 
that  it  was  guilty  of  negligence.  The  charge 
is  not  open  to  the  criticisms  stated  in  the 
assignments  of  error.  The  existence  of  no 
fact  is  assumed  therein.  The  court  merely 
charged  a  general  duty  that  the  railway  com- 
pany owed  to  appellee,  and  the  clause  should 
be  read  and  construed  in  connection  with  the 
other  portions  of  the  charge.  It  cannot  be 
l(^cally  contended  that  the  railway  company 
was  not  under  any  obligations  to  use  ordi- 
nary care  to  prevent  injury  to  persons  on  its 
track  at  a  public  crossing. 

The  evidence  clearly  shows  that  the  train 
was  about  to  be  backed  across  the  street, 
and  there  is  no  merit  in  the  contention  that 
because  it  was  stopped  so  as  to  prevent  nm- 
ning  into  a  passing  street  car  that  it  was 
thereby  relieved  from  the  duty  of  ringing  its 
bell  in  approaching  the  crossing.  It  could 
not  relieve  itself  of  Its  liability  for  injuries 
arising  from  a  violation  of  the  statute  by 
stopping  at  the  crossing  after  causing  the 
injury.  The  court  did  not  require  the  bell 
to  be  rung  after  the  train  stopped,  but  until 
it  passed  the  crossing  or  stopped,  which  is 
the  language  of  the  statute.  Article  4507, 
Sayles'  Ann.  Civ.  St  1897.  The  failure  to 
ring  the  bell  as  required  by  the  statute  was 
negligence  per  se,  whether  It  caused  the  in- 
Jury  to  appellee  or  not,  and  the  court  did  not 
err  in  so  instructing  the  Jury.  The  Jury  was 
fully  Instructed  that  the  railway  company 
was  not  liable  for  such  negligence,  unless  It 
was  the  proximate  cause  of  the  injury.  That 
was  a  question  of  fact  to  be  determined  by 
the  Jury.  In  the  cases  cited  by  appellants  the 
charges  failed  to  state  that  the  negligence. 


In  ordw  to  make  it  actionable,  must  have 
been  the  proximate  cause  of  the  injuries. 

There  is  no  merit  in  the  contention  that 
the  charge  made  the  railway  company  re- 
sponsible for  the  acts  of  the  employes  of 
the  traction  company,  for  It  clearly  and  ex- 
plicitly restricts  the  liability  of  the  fornm 
to  the  effects  of  its  n^Ugence.  The  charge 
fully  presented  the  law,  and  the  attadcs  npon 
it  are  without  merit. 

It  appears  from  the  evidence  that  the  fail- 
ure of  the  railway  company  to  perform  its 
statutory  duty  in  ringing  its  bell  and  to  keep 
a  proper  outlook  when  approaching  a  cross- 
ing on  a  street  was  one  of  the  concurring 
causes  that  produced  the  circumstances  that 
made  it  reasonably  appear  to  appellee  that 
the  cars  would  crash  Into  the  street  car,  and 
proximately  caused  her  Injuries,  and  the 
court  did  not  err  In  submitting  the  drcom- 
stances  to  the  Jury.  There  was  no  conflict 
in  the  paragraphs  submitting  that  phase  of 
the  case  to  the  Jury.  The  charge  did  not 
authorize  a  verdict  for  appellee  on  any 
ground  of  negligence  except  those  spedfled  in 
the  petition  and  substantiated  by  the  evi- 
dence, and  the  court  did  not  err  in  Instruct- 
ing the  Jury  that  If  the  negligence  of  the 
railway  company  alone  caused  the  accident 
it  would  be  liatUe  therefor.  The  last  propo- 
sition is  too  plain  for  discussion. 

The  twenty-seventh  assignment  of  error  is 
as  follows:  "a%at  said  charge  last  above 
referred  to  was  further  erroneous,  mislead- 
ing, and  confoslng  to  the  Jury,  when  con- 
sidered in  connection  with  paragraphs  7,  8, 
and  9  of  the  main  charge."  That  aas^- 
ment  is  submitted  as  a  proposition.  It  Is 
clearly  too  general  and  Indefinite  to  be  con- 
sidered. 

The  twenty-eighth,  twenty-ninth,  and  thirti- 
eth assignments  of  error  complain  of  the 
seventh  paragraph  of  the  charge,  becanse  it 
Instructed  the  Jury  that,  if  appellee  Jumped 
from  the  street  car  after  It  had  crossed  over 
the  track  of  railway  company  and  there  was 
no  reasonable  ground  for  fearing  a  collision, 
then  they  should  find  for  appellants.  The 
railway  company  asked  the  court  to  give  the 
following  charge:  "If  you  believe  from  the 
evidence  that  the  plaintiff,  Mrs.  Mattie  J. 
VoUratb,  Jumped  from  the  street  car  after 
the  same  had  crossed  the  switch  track  of  the 
defendant  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company,  and  at  a  time 
when  there  was  no  reasonable  apprehension 
of  danger  and  no  reasonable  grounds  for  be- 
lieving that  a  collision  conld  occur,  yon  will 
return  a  verdict  In  favor  of  the  defendant 
Galveston,  Harrisburg  ft  San  Antonio  Rail- 
way Company."  In  view  of  that  reqaest. 
and  in  view  of  the  fact  that  its  fifty-second 
assignment  of  error  is  founded  on  the  re- 
fusal of  the  court  to  give  it,  we  do  not  think 
the  railway  company  Is  in  a  position  to 
attack  the  charge  of  the  court  as  embodied 
in  the  seventh  paragraph,  even  if  It  vraie 
erroneonn  C^r\r-in\i> 
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The  ttalrty-flrst  assignment  of  error  Lb: 
"The  court  erred  In  the  eighth  paragraph  of 
its  main  charge  in  this:  that  said  charge 
was  oToneoos,  misleading,  and  confusing  to 
the  Jury."  It  is  submitted  as  a  proposition, 
and  manifestly  is  too  general  for  consid- 
eratlon. 

The  thirty-second  assignment  of  orror  is 
answered  by  our  conclusions  of  fact,  and  the 
thirty-third  is  without  merit  The  Jury  were 
clearly  informed  that,  if  the  negligence  of  the 
railway  company  was  not  the  proximate 
cause  of  the  injury,  it  was  not  liable.  No 
other  n^ligence,  except  that  alleged  in  the 
petition,  was  proved,  and  the  Jury  could  not 
have  found  the  railway  company  guilty  of 
other  negligence,  even  if  the  charge  had  per- 
mitted It  However,  the  charge,  when  con- 
strued all  together,  is  not  open  to  criticism 
in  that  regard,  and  the  dUTerent  paragraphs 
are  in  perfect  harmony  with  each  other. 

The  forty-sixth  assignment  of  error  at- 
ta<^8  the  charge  on  the  ground  that  it  i>er- 
mlts  a  double  recovery.  The  assignment  is 
submitted  as  a  proposition,  and  wherein  the 
charge  allows  a  double  recovery  is  not  indi- 
cated. However,  the  charge  does  not  permit 
a  doable  recovery  of  damages. 

There  are  seven  assignments  of  error 
which  complain  of  the  action  of  the  court  in 
refusing  to  give  certain  special  charges 
asked  by  the  railway  company.  Several  of 
the  requested  charges  contain  the  doctrine 
that  U  the  traction  company  was  guilty  of 
negligence,  the  railway  company,  although  al- 
so guilty  of  negligence,  was  not  liable.  Of 
course,  that  theory  is  untenable.  To  sustain 
it  would  be  to  hold  that  where  the  inde- 
pendent acts  of  several  parties  concurring 
cause  an  Injury,  neither  would  be  liable. 
The  fact  that  the  immediate  cause  of  ap- 
pellee leaving  the  car  was  the  outcry  of  an 
employe  of  the  railway  company  would  not 
excuse  It  for  creating  the  circumstances  that 
Induced  the  outcry.  Its  negligence  was  a 
concurring  cause  in  producing  the  injuries 
and  that  fixed  its  liability. 

Through  Its  first  assignment  of  error  the 
traction  company  presents  the  propositions 
that  the  accident  having  occurred  on  a 
<wltcb  or  spur  track,  the  ordinance  requir- 
ing street  cars  to  stop  before  crossing  has 
no  application.  The  city  ordinance  provides 
that  'no  street  car  shall  stop  on  any  street 
crossing  or  on  any  railroad  tracks,  but  shall 
come  to  a  full  stop  before  crossing  any  rail- 
road track,"  and  is  comprehensive  enough  to 
include  any  railroad  track,  whether  main  line 
or  spur.  That  a  failure  to  obey  the  ordi- 
nance was  n^llgence  per  se  is  the  settled 
law  in  Texas.  Railway  v.  Brown,  11  Tex. 
Civ.  App.  503,  33  S.  W.  146;  Railway  v.  Cal- 
vert, U  Tex.  Civ.  App.  297,  32  S.  W.  248; 
Railway  v.  Pendery,  14  Tex.  OIv.  App.  60,  36 
S.  W.  T98;  Railway  v.  Matherly  (Civ.  App.) 
81  S.  W.  689.  Writs  of  error  were  refused 
In  the  two  cases  first  and  the  one  last  cited, 
ami  there  is  no  Intimation,  we  think,  in  the 


case  of  Gossett  ▼.  Railway  Co.,  96  Tex.  1, 
69  S.  W.  976t  that  the  Supreme  Court  does 
not  agree  with  the  ruling  in  those  cases.  The 
decisions  of  New  York  cannot  be  held  au- 
thority on  the  subject  as  they  hold  that  a 
violation  of  a  statute  of  the  state,  as  well 
as  of  a  city  ordinance,  is  not  negligence  (Con- 
nolly T.  Ice  Co.,  114  N.  Y.  108,  21  N.  B.  101, 
11  Am.  St  Rep.  617),  which  is  directly  con- 
trary to  numerous  decisions  of  the  Supreme 
Court  of  Texas. 

The  fifth  paragraph  of  the  charge  is  at- 
tacked, through  the  second  and  fourth  as- 
signments of  error,  on  the  grounds  that  it 
submitted  the  question  as  to  whether  the 
traction  company  kept  a  lookout  for  the 
train.  It  was  alleged  in  the  petition  that 
the  traction  company  "failed  to  take  any 
precaution  whatever  to  ascertain  the  presence 
or  coming  of  a  train,"  and  we  think  the  court 
was  Justified,  under  that  pleading,  in  pre- 
senting the  issue  as  to  whether  that  appel- 
lant "failed  to  keep  a  reasonably  sufficient 
lookout  for  said  train,  as  alleged  in  plain- 
tiff's petition."  The  word  "lookout"  is  used 
In  the  charge  in  the  sense  of  looking  to  as- 
certain the  coming  or  presence  of  a  train, 
and  this  Is  clearly  evinced  by  a  reference  to 
the  petition,  where  it  was  alleged  that  no  pre- 
caution was  taken  to  ascertain  the  presence 
or  coming  of  the  train.  There  was  evidence 
tending  to  show  that  the  motorman  by  the 
exercise  of  any  care  whatever  could  have  as- 
certained the  coming  of  the  train  before  he 
went  upon  the  crossing. 

The  third  and  fifth  assignments  of  error 
are  submitted  as  propositions;  but  falling  to 
point  out  errors  complained  of,  cannot  meet 
with  consideration. 

The  court  did  not  .assume  in  the  charge 
that  appellee  had  reasonable  ground  for 
leaving  the  car  while  on  the  track  by  sub- 
mitting to  the  Jury  the  question  of  whether 
there  were  reasonable  grounds  for  leaving 
the  street  car  after  It  had  moved  off  the 
railway  track.  The  charge  did  not  intimate 
that  the  traction  company  was  liable  in  any 
event  if  appellee  Jumped  off  the  street  car 
while  on  the  railroad  track.  The  criticised 
charge  must  be  read  and  construed  In  con- 
nection with  the  rest  of  the  instructions. 

The  court  did  not  place  the  burden  of 
showing  that  the  failure  to  stop  the  car  was 
not  the  proximate  cause  of  the  disaster  by 
instructing  the  Jury  that  if  they  found  that 
the  failure  to  stop  the  car  was  not  a  proxi- 
mate cause  of  the  injury,  then  the  traction 
company  would  not  be  liable.  The  question 
of  proximate  cause.  In  connection  with  the 
outcry  of  the  employe,  was  submitted  to  the 
Jury  in  a  requested  charge  of  the  traction 
company  In  the  same  language  of  which  the 
complaint  Is  made. 

A  collision  between  the  train  and  street 
car  was  not  necessary  under  the  pleadings  in 
this  case;  but,  If  the  negligence  of  appel- 
lants created  a  reasonable  apprehension  of 
death  or  serious  bodily  InJury^vSwn  the  part 
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of  appellee,  and  that  apprehension  of  such 
danger  caused  appellee  to  Jump  from  the  car, 
and  she  was  thereby  injured,  she  conld  re- 
cover for  the  damages  arising  therefrom. 
The  court,  having  placed  this  proposition  of 
law  plainly  before  the  jury,  did  not  err  In 
instructing  the  jnry  in  another  paragraph 
that  both  companies  woald  be  liable  if  their 
negligence  caused  the  injuries.  The  court 
did  not  thereby  assume  that  appellee  had 
such  reasonable  apprehension  of  danger. 

The  court  instructed  the  Jury  that  they 
should  allow  appellee  such  damages  as 
would  fairly  compensate  her  for  her  injuries, 
and  that  language  conld  have  no  other  sig- 
nification, except  that  of  present  compen- 
sation. Charges  in  the  same  language  and 
against  the  same  objections  have  been  sus- 
tained too  often  by  the  appellate  courts  of 
Texas  to  require  further  dlscnsslon.  Ap- 
pellee, when  injured,  was  34  years  of  age, 
was  strong,  healthy,  and  robust,  weighing 
170  pounds,  and,  if  the  testimony  of  her  wit- 
nesses is  to  be  credited,  she  has  been  con- 
verted into  a  nervous  wreck,  suffering  with 
insomnia,  pleurisy,  neuralgia,  and  irregular 
menstruation.  Her  suffering  has  been  in- 
tense. We  cannot  hold  that  $14,000  under 
these  circumstances  is  an  excessive  amonnt- 
to  be  awarded  her  as  damages. 

The  judgment  will  be  affirmed. 


McLAIN  et  al.  v.  GARRISON  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Oct  11, 

1005.) 
On  motion   for   rehearing.    Motion   over- 
ruled. 

For  former  opinion,  see  88  S.  W.  484 

On  Rehearing. 

FISHER,  O.  J.  In  overruling  the  motion 
tor  rehearing  we  desire  to  state  in  full  the 
case  of  Abney  v.  Moore,  18  South.  61,  decided 
in  1895  by  the  Supreme  Court  of  Alabama. 
On  the  18th  of  February,  1880,  William 
Walker,  a  resident  of  the  county  of  Chilton, 
state  of  Alabama,  as  the  ancestor  of  his 
vendees,  executed  a  deed,  which  was  properly 
acknowledged,  conveying  certain  lands. 
Walker,  after  the  execution  of  the  deed,  con- 
tinued in  possession  of  the  land  until  his 
death,  exercising  acts  of  ownership  over 
same,  and  the  defendants — that  is,  his  ven- 
dees— resided  on  the  land  with  him  until 
some  time  in  January,  1891,  when  at  said 
time  Walker  died,  and  since  his  death  said 
vendees  have  been  in  continuous  possession. 
Moore,  the  admlnstrator  of  Walker's  estate, 
brought  suit  against  Martha  Abney  and 
others,  the  vendees  of  Walker,  for  the  land 
described  in  the  deed.  The  deed  in  terms  is 
as  follows:  "Know  all  men  by  these  presents, 
that  I,  William  Walker,  a  resident  of  the 
county  of  Chilton  and  state  of  Alabama,  for 
and  in  consideration  of  the  natural  affection 
and  lore  I  have  and  bear  onto  my  children 


hereinafter  named,  besides  the  further  sum 
of  ten  dollars  to  me  in  hand  paid  by  my  said 
children,  to  wit  [naming  the  defendants  in  the 
present  suit],  the  receipt  whereof  is  hereby 
adinowledged,  have  given,  granted,  bar- 
gained, sold,  and  conveyed,  and  by  these 
presents  do  give,  grant,  bargain,  sell,  and  con- 
vey, unto  my  said  above-named  children,  their 
heirs  and  assigns,  all  my  right,  title,  and  in- 
terest and  estate  to  and  in  the  following  de- 
scribed lands,  lying  in  said  county  of  Chilton 
and  state  of  Alabama,  to  wit  (here  follows  a 
description  of  the  lands  sued  for] ;  to  have 
and  to  hold  unto  my  said  above-named  chil- 
dren, their  heirs  and  assigns,  together  with 
all  and  singular  the  tenements  and  appurte- 
nances thereunto  belonging,  or  in  any  manner 
thereto  pertaining  to  the  same;  provided  al- 
ways, and  it  is  expressly  understood,  that 
this  conveyance  is  not  to  take  effect  imtll 
after  my  death,  and  that  at  my  death  the  title 
to  the  foregoing  described  lands  is  to  vest  im- 
mediately in  my  said  children.  In  testimony 
of  the  same  I  have  hereunto  set  my  hand  and 
seal  this,  the  ISth,  day  of  February,  A.  D. 
1880.  [Signed]  William  Walker.  [Seal.]" 
The  contention  of  the  administrator  was  that 
the  deed  was  testamentary  in  character. 
Martha  Abney  and  the  vendees  in  the  deed, 
who  were  the  children  of  William  Walker,  coa- 
tended  that  the  instrument  was  a  deed,  and 
that,  it  seems,  was  the  sole  question  before 
the  Supreme  Court  As  the  opinion  of  that 
court  so  satisfactorily  states  our  views  as  to 
the  construction  that  should  properly  be 
given  to  the  instrument  before  na,  we  set  it 
out  in  full: 

"The  instrument  to  be  construed,  which 
will  be  set  out  in  the  report  of  the  case, 
perfect  in  form  as  a  conveyance,  concludes 
with  the  following  provision:  'Provided  al- 
ways, and  it  is  expressly  understood,  that 
this  conveyance  is  not  to  take  effect  nntll 
after  my  death,  and  that  at  my  death  the 
title  to  the  foregoing  described  lauds  is  to 
vest  immediately  In  my  said  children.'  These 
are  the  only  words  employed  in  the -instru- 
ment to  suggest  the  idea  that  it  is  a  will,  and 
not  a  deed.  'In  determining  whether  an  1d- 
strument  be  a  deed  or  will,  the  main  question 
Is:  Did  the  maker  intend  any  estate  or  in- 
terest whatever  to  vest  before  his  death  and 
upon  the  execution  of  the  paper?  Or,  on 
the  other  hand,  did  he  Intend  that  all  the 
interest  and  estate  should  take  effect  only- 
after  his  death?  If  the  former,  it  is  a  deed ; 
if  the  latter,  a  will.  And  it  Is  Immaterial 
whether  he  calls  it  a  will  or  a  deed.  Ttie 
instnmient  will  have  operation  according  to 
its  legal  effect'  Gillham  v.'  Mnstln,  ^  Ala. 
366 ;  Trawick  v.  Davis,  85  Ala.  S4S,  5  South. 
83.  Another  rule  of  construction  In  such 
cases  Is  that  when  the  paper  on  its  face  Is 
equivocal,  the  presumption  Is  against  Its 
operating  as  testamentary,  unless  it  is  made 
clearly  to  appear  that  it  was  executed  animo 
testandl,  or  being  intended  by  the  maker  to 
operate  as  a  posthumous  disposition  of  h!a 
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estate.  Bice  v.  Rice,  68  Ala.  218;  1  Redf. 
Wills,  170-172.  When  the  paper  can  have  no 
effect  as  a  deed,  the  court  will  Incline  to 
regard  it  as  a  will,  U  in  that  character  effect 
can  be  given  to  the  evident  Intent  of  the 
maker,  which  at  last  Is  the  qnestlon  of  con- 
trolling Importance.  Trawick  v.  Davis, 
supra;  Sharp  v.  Hall,  86  Ala.  114,  6  South. 
497,  11  Am.  St.  Rep.  28;  Adams  v.  Broogb- 
ton,  13  Ala.  731.  Wills  are  ambulatory 
during  the  life  of  the  testator,  and  are 
necessarily  revocable;  but  deeds  take  effect 
by  delivery,  and  are  operative  and  binding 
during  the  life  of  the  grantor.  As  was  said 
in  Crocker  v.  Smith.  94  Ala.  297,  10  South. 
258,  16  U  B.  A.  576:  'The  intention  of  the 
maker  la  the  ultimate  object  of  the  Inquiry, 
whether  it  was  Intended  to  be  ambulatory 
and  revocable,  or  to  create  rights  and  inter- 
ests at  the  time  of  the  execution  which  are 
irrevocable.  If  the  instrument  cannot  be 
revoked,  defeated,  or  Impaired  by  the  act  of 
the  grantor,  it  Is  a  deed;  but  it  the  estate, 
title,  or  interest  Is  dependent  on  the  death  of 
the  testator — If  in  him  resides  the  unquali- 
fied power  of  revocation — It  Is  a  will.'  Jordan 
T.  Jordan,  65  Ala.  306.  In  the  case  before  us 
we  have  as  perfect  a  fee-simple  deed  as  can 
be  drawn  to  convey  land  from  the  grantor  to 
the  grantees,  and  the  only  condition  pre- 
Rorlbed  upon  its  operation  in  prtesenti  is  the 
one  we  have  quoted  above.  It  was  executed 
without  the  attestation  of  a  witness,  so  as  to 
make  It  a  will  in  any  event  We  must  pre- 
sume the  maker  knew  that  a  will  could  not 
be  executed  without  a  witness,  and  this  is  a 
fact  of  very  controlling  Importance,  when 
tike  Intention  In  the  execution  of  the  instm- 
moit  is  sought  Construing  his  intentions 
by  bis  acts,  he  must  have  known  that  an  ac- 
Imowledgment  before  a  notary  public  In  due 
form  was  sufficient  to  make  the  paper  a  deed, 
so  far  as  related  to  Its  execution,  and  that 
tills  was  not  sufficient  for  its  legal  execution 
as  a  will.  The  grantor  delivered  the  Instru- 
ment the  day  he  executed  It  to  the  grantees, 
who  were  his  children.  He  reserved  in  It  no 
power  of  revocation.  He  continued  to  live 
on  the  lands  with  his  children.  In  possession 
and  control  of  them  during  his  life,  and 
never  made  any  other  disposition  of  them. 
Under  tbese  circumstances  we  must  hold  that 
when  be  provided  that  the  conveyance  was 
not  to  take  effect  until  after  his  death,  and 
that  at  his  death  the  titie  to  the  foregoing 
lands  is  to  vest  Immediately  in  my  said  chil- 
dren,' be  intended  no  more  than  to  reserve  to 
himself  the  use  and  enjoyment  of  the 
property  during  Ills  lifetime,  and  that  the 
operation  of  the  gift  so  far  as  possession  was 
coDoemed,  was  to  be  postponed  until  his 
death,  up  to  which  time  the  property  was  to 
remain,  not  his  own,  but  as  his  for  use  and 
enjoyment  If  this  was  not  his  intention, 
irby  should  he  have  gone  to  the  trouble  and 
<-are  to  make  and  execute  a  paper  which  he 
rolled  a  cmveyance  in  Its  body,  perfect  In 
form  as  an  absolute  conveyance  sudi  as  is 


usually  employed  for  such  a  purpose,  and  which 
is  unusual  and  unnecessary  in  making  a  will, 
and  have  acknowledged  it  in  the  manner 
most  usually  employed  to  make  It  a  deed,  but 
never  effectually  done^  and  generally  known 
to  be  ineffectual,  to  make  it  a  will,  and  have 
delivered  It  to' the  grantees,  the  usual  and  nec- 
essary mode  of  perfecting  a  deed,  and  not 
usual  or  necessary  to  make  a  will  operative, 
and  have  reserved  no  power  of  revocation? 
Why  should  he  have  done  all  this,  so  like  the 
conduct  of  one  intending  to  make  a  convey- 
ance in  preesenti,  if  his  intention  was  not  to 
pass  the  title  until  after  bis  death?  He  had 
already  used  the  necessary  and  proper  words 
to  make  an  absolute,  vested  title  by  the  in- 
strument In  his  children,  and  when  he  pro- 
vided that  the  conveyance  should  not  take 
effect  until  after  his  death,  when  the  title 
should  Immediately  vest  he  necessarily  meant 
if  we  are  to  give  effect  to  what  he  was 
doing,  to  use  the  word  'title'  in  this  connec- 
tion as  a  synonym  of  'possession,'  which  at 
his  death  should  pass  to  the  grantees.  Such 
a  construction  comports,  as  we  have  shown, 
with  the  general  tenor  of  the  deed,  and  Is 
sanctioned  by  reason  and  authority.  Any 
other  construction  would  defeat  the  Instm- 
ment  either  as  a  deed  or  will — a  result  which 
should  be  avoided,  if  it  can  be  upheld  as  ei- 
ther. Golding  v.  Golding,  24  Ala.  126;  El- 
more V.  Mustln,  28  Ala.  318;  McGuIre  v. 
Bank,  42  Ala.  591 ;  Hall  v.  Burkham,  59  Ala. 
353;  and  authorities  cited  supra.  The  plain 
tiff,  as  administrator  of  the  deceased  grantor, 
had  no  right  of  recovery  in  this  case.  The 
creditor,  Johnson,  If  entitled  to  payment  of 
his  note  out  of  the  land,  must  seek  relief  in 
another  forum." 
Motion  for  rehearing  Is  overruled. 


THOMPSON  V.  CHAFPBB  et  al. 

(Court  of  Civil  Appeals  of  Texas,  May  27, 1905. 

On  Rehearing.  Oct  10,  1905.) 

1.  Pkhtcipax  ahd  Suanrr — ^Defbitsb  by  Pmn- 
ciPAi/— Effect  ow  Sukktiiss'  Ltabii-ities. 

The  sureties  on  a  bond  are  not  bound  on  the 
principal  therein  establishing  a  defense  in  bar. 

(Ed.  Note. — ^For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  §  392.] 

2.  Appeax — ^Habiixess  Ebbob. 

Where,  in  an  action  on  a  bond,  the  Judg- 
ment In  favor  of  the  principal  therein  Is  correct, 
errors  atFecting  only  the  issues  of  the  liability 
of  the  sureties  are  immaterial. 

[Ed.  Note. — For  cases   in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  \  4034.] 
8.  BvmKWCE — Lost    Instbumknt — SEConoABT 

EVIDGNCK  —  PBELIMINABT     PBOOF  —  SUFFI- 
OIBNCT. 

Secondary  evidence  of  the  contents  of  an  in- 
strument is  admissible,  where  a  witness  testified 
that  he  and  the  last  custodian  thereof  made  a 
joint  search  for  it  among  the  latter's  papers  and 
that  it  could  not  be  found. 

[Ed.  Note. — For  cases  in  point  see  vol.  SO, 
Cent  Dig.  Evidence,  {  612.] 

4.  Appeai/ — Habkiais  Ebbob. 

Where,  in  an  action  for  breach  of  a  bond 
conditioned  on  the  principal  therein  oonstmcting 
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a  bailding  according  to  certain  plans,  the  error, 
if  any,  in  admitting  secondary  evidence  of  the 
original  plans,  as  showing  that  they  differed 
from  the  plans  offered  in  evidence  by  the  owner, 
was  harmless,  because,  so  far  as  the  defense  of 
the  principal  was  concerned,  it  was  immaterial 
wheuier  the  plans  were  changed  or  not,  since, 
according  to  the  theory  of  the  owner's  case,  the 
plans  offered  in  evidence  were  the  plans  to  which 
he  agreed  and  by  which  the  principal  was  guided 
in  the  construction  of  the  building. 
0.  Same  —  Assionuent  of  Ebbob  —  Sufit- 

CIENCT. 

An  assignment  of  error  that  the  judgment  is 
contrary  to  the  law  and  the  evidence  is  too  gen- 
eral and  will  not  be  considered. 

[Bid.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §  8025.] 

On  Rehearing. 

6.  Same— Habitlkbs  Ebbob— Ikstbuctiors. 

Where,  in  an  action  for  breach  of  a  bond 
conditioned  on  the  princiiMtl  therein  constructing 
a  building  according  to  certain  plans,  it  was 
shown  that  the  building,  when  nearing  comple- 
tion, collapsed,  and  the  principal  claimed  that 
this  was  due  to  defective  plans,  and  the  owner 
completed  the  building  according  to  other  plans 
at  a  less  cost  than  the  original  plans  called  for, 
and  the  jury  returned  a  general  verdict  for  the 
principal  and  his  sureties,  the  court  could  not 
say  that  an  erroneous  instruction  that  the  meas- 
ure of  damages  was  the  difference  between  what 
it  cost  the  owner  to  complete  the  building  and 
the  price  for  which  the  principal  had  agreed  to 
complete  it  was  harmless  error,  because,  though 
the  Jury  found  for  plaintiff  on  the  issue  of  liabil- 
ity, they  could  find  no  damages. 

7.  Pbincipal  and  Subety  —  Coktbactok's 
Bond — Change  in  Plans — ^Dischabob  or 
Surety. 

Sureties  in  a  bond  conditioned  on  the  prin- 
cipal therein  constructing  a  building  according 
to  certain  plans  are  released,  where  without 
their  consent  the  plana  are  subsequently  ma- 
terially changed. 

[E!d.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  t  163.] 

8.  Etidincb— Hkabsat. 

Where  a  principal  in  a  bond  conditioned 
on  his  constructing  a  building  according  to  cer- 
tain plans  exhibited  to  a  surety  in  the  bond 
plans  other  than  those  referred  to  In  the  con- 
tract, accompanied  by  the  statement  that  they 
were  the  plans  agreed  on,  the  principal's  state- 
ment was  hearsay  and  inadmissible,  if  made  in 
the  absence  of  the  owner. 

9.  CONTBACTOB'B  BONDS— ACTION  FOB  BBKACH 

—Evidence. 
Where,  in  an  action  for  breach  of  a  bond 
conditioned  on  the  principal  constructing  a 
building  according  to  certain  plans,  there  was 
evidence  showing  that  the  original  plans  were 
changed,  evidence  that  the  plans  exhibited  to 
the  sureties  by  the  principal  were  not  the  same 
as  those  by  which  the  building  was  erected  was 
admissible  on  the  issue  of  the  action  of  the 
sureties  with  reference  thereto. 

10.  Same. 

Where,  in  an  action  for  breach  of  a  bond 
conditioned  on  the  principal  therein  construct- 
ing a  building  according  to  certain  plans,  plain-' 
tiff  assented  to  the  plans  actually  used  by  the 
principal  in  the  construction  of  the  building, 
the  question  whether  a  third  person  assenting 
to  the  changes  was  his  agent  was  immaterial. 

Appeal  from  District  Court,  Orange  CotAi- 
ty;  W.  P.  Nicks,  Judge. 

Action  by  Mrs.  H.  Thompson  against  E. 
F.  Chaffee  and  others.  From  a  Judgment 
for  defendants,  plaintiflr  appeals.    Reversed. 

Holland  &  .Holland,  for  appellant  Hart 
&  Sbolars,  for  appellees. 


GILL,  J.  This  action  -was  brought  by 
Mrs.  H.  Thompson  against  B.  F.  Cbaffee, 
as  principal,  and  S.  H.  Wilson  and  H.  W. 
Bland,  his  sureties,  on  a  contract  for  the 
construction  of  a  bouse.  The  purpose  of  the 
suit  was  the  recovery  of  damages  for  the 
failure  on  the  part  of  Chaffee  to  construct 
the  house  as  he  contracted  to  do.  Chaffee 
Interposed  two  defenses:  (1)  That  he  had 
undertaken  the  construction  of  the  house  and 
it  was  nearing  completion,  when  it  fell  on 
account  of  defective  plans,  for  which  be  was 
In  no  wise  responsible  and  against  wblcb 
he  bad  protested;  and  (2)  that  after  the  col- 
lapse of  the  building  he  was  proceeding  to 
reconstruct  it  according  to  contract,  when 
he  was  restrained  from  proceeding  further 
by  the  act  of  plaintiff  in  procuring  an  in- 
junction against  his  further  acts  In  that  re- 
spect The  sureties  defended  on  the  ground 
that  they  signed  the  bond  In  view  of  the  con- 
tract sued  on  and  certain  plans  and  specifica- 
tions thereto  attached,  and  that  thereafter 
the  plans  and  specifications  were  changed 
without  their  knowledge  or  consent  It  Is 
not  questioned  that  the  defense  of  the  sure- 
ties and  either  of  the  defenses  of  the  princi- 
pal will  bar  the  plalntlfrs  action,  If  found  to 
be  established.  A  trial  by  Jury  resulted 
in  a  general  verdict  for  defendants,  and 
Judgment  followed  accordingly.  Tbe  plain- 
tiff has  appealed. 

Mrs.  H.  Thompson  was  the  ownor  of  a  lot 
In  the  dty  of  Orange,  and,  desiring  to  build 
a  bouse  tiiereon,  she  entered  into  a  contract 
with  the  defendant  Chaffee,  by  which  he  un- 
dertook to  constmct  it  for  her  at  a  stipulated 
Iirice  and  according  to  the  plans  and  specifi- 
cations attached  to  the  contract  She  re- 
quired a  bond  for  Its  faithful  performance, 
and  it  was  furnished;  Wilson  and  Bland, 
the  other  defendants,  becoming  snreties 
thereon.  There  is  evidence  tending  to  sliow 
that  the  contract  at  the  time  the  snreties 
signed  the  bond  had  a  different  set  of  plans 
and  specifications  attached  than  those  sued 
on,  and  that  the  Change  was  made  without 
their  kno\^ledge  or  consent  There  was 
also  evidence  tending  to  show  that  one  Oa- 
ger,  the  man  who  was  to  use  the  building  as 
lessee  when  completed,  insisted  on  certain 
changes  In  tbe  construction  of  the  front ;  that 
these  changes  were  made  over  the  protest  of 
Cliaffee;  and  that  they  so  weakened  the 
building  they  contributed  to  cause  its  col- 
lapse. Defendants  claim  that  the  changes 
were  assented  to  on  the  part  of  plain- 
tiff by  one  Calbotm,  her  duly  accredited 
agent,  and  tliat  tbe  changed  plans  were  pre- 
pared by  an  architect  named  Barnes.  Plain- 
tiff and  Calhoun  deny  that  the  latter  acted 
as  her  agent,  or  had  any  authority  which  in- 
cluded such  an  act  as  tbe  one  charged.  That 
Barnes  was  the  author  of  tbe  plans  sned  on 
Is  undisputed,  and  plaintiff  so  admits,  and 
contends  that  the  plans  offered  In  support  of 
her  allegations  are  tbe  plans  attached  to 
the  contract  when  she  signed  it  and  that 
since  then  there  tias  been  no  change.    The 
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plans  sued  on  are  those  used  In  the  constmo 
tioo  of  the  building.  Under  the  pleadings  of 
the  snretlea  they  might  have  been  dischar- 
ged from  liability,  though  their  principal 
might  be  held;  bnt  in  no  event  could  they 
be  held  if  the  principal  established  a  defense 
in  bar  of  the  plaintiff's  action.  This  being 
true,  any  errors  committed  affecting  only  the 
iasne  of  the  liability  of  the  saretles  are  im- 
material, if  it  shonld  be  fonnd  that  the  judg- 
ment discharging  the  principal  may  stand. 

Under  the  first  assignment  appellant  com- 
plains of  the  testimony  of  Chaffee,  admitted 
over  objection,  to  the  effect  that  the  plans 
offered  in  evidence  by  plaintiff  trere  not  the 
plans  originally  agreed  on,  and  that  the  orig- 
inals were  different  in  a  material  respect 
The  ground  of  objection  is  that  the  witness 
stated  that  the  originals  liad  been  left  with 
Barnes,  who  was  then  in  the  city  of  Houston, 
and  the  originals  should  have  been  produced 
or  their  absence  accounted  for  by  Barnes, 
their  last  custodian,  before  secondary  evi- 
dence was  admissible.  Cliaffee  testified  that 
he  and  Barnes  made  a  Joint  search  for  them 
among  Barnes*  papers,  and  that  they  could 
Dot  be  found.  That  such  a  search  is  suffi- 
doit  predicate  for  the  admission  of  second- 
ary evidence,  without  calling  the  last  custo- 
dian, has  been  decided  Waggoner  v.  Alvord 
(Tex.  Sup.)  16  S.  W.  1083.  But,  aside  from 
tUs,  the  assignment  presents  a  harmless 
error,  because,  so  far  as  Chaffee's  defenses 
are  concerned,  it  Is  immaterial  whether  the 
plans  were  changed  or  not  According  to 
plaintiff's  theory  of  her  case  the  plans  offered 
in  evidence  are  the  plans  to  which  she  agreed, 
and  it  la  undisputed  tliat  they  were  the  plans 
by  which  Chaffee  was  guided  in  undertaking 
the  construction  of  the  house.  Whether  they 
were  changed  can  only  affect  the  liability  of 
the  sureties.  As  between  the  plaintiff  and 
Chaffee,  her  salt  must  stand  or  fall  on  the 
plans  sued  on.  It  being  undisputed,  also, 
that  these  plans  contained  the  feature  to  the 
weaknesa  of  which  Chaffee  ascribes  the  fall 
of  the  building,  a  finding  of  the  Jury  sustain- 
ing that  defense  would  sustain  the  Judgment 
as  it  stands. 

In  view  of  the  dlqMSitlon  we  have  made  of 
this  appeal  we  pass  unnoticed  the  second, 
third,  and  fourth  assignments,  as  they  are 
addressed  to  matters  bearing  on  the  defenses 
of  the  saretles  as  such,  and  are  therefore  Im- 
material. 

The  fifth  assignment  complains  of  the 
measure  of  damages  embodied  in  the  court's 
charge.  This,  also,  we  regard  as  barmless, 
because  the  Jury  did  not  reach  that  question. 
Appellant's  contention  that  they  were  there- 
by prevented  from  finding  for  plaintiff  in 
any  event  is  without  force,  because,  if  the 
defenses  pleaded  by  Chaffee  were  not  estab- 
lished, the  undisputed  evidence  would  have 
authorized  a  verdict  for  plaintiff  in  some 
amount 

The  atxtb  assignment  Is  also  without 
merit,  and  the  seventh,  assailing  the  Judg- 


ment on  the  ground  that  It  la  contrary  to  the 
law  and  the  evidence.  Is  too  general  to  be 
considered. 

The  judgment  is  affirmed. 

Affirmed. 

On    Rehearing. 

GIIiL,  0.  3.  At  the  last  term  of  this  court 
we  affirmed  the  Judgment  of  the  lower  court 
on  the  ground  that  no  harmful  error  had  b^en 
committed  at  the  trial.  The  charge  upon  the 
measure  of  damages  is  as  follows :  "You  are 
instructed  that  the  measure  of  damages  in 
this  case.  In  the  event  you  find  for  plaintiff, 
will  be  the  difference  between  what  it  cost 
the  plaintiff  to  complete  the  building  and  the 
price  for  which  Chaffee  had  agreed  to  con- 
struct and  complete  it"  This  charge  Is 
manifestly  erroneous,  when  applied  to  the 
facts,  because  It  is  undisputed  that  plaintiff 
did  not  complete  the  building  according  to 
the  plans  used  by  Chaffee,  but  according  to 
other  plans  and  at  a  less  cost  It  is  clear 
that  bad  this  rule  been  applied,  the  Jury 
could  have  found  nothing  for  plaintiff,  even 
though  they  may  have  found  that  Chaffee 
had  breached  his  contract  Upon  reconsider- 
ation we  have  concluded  we  were  wrong  in 
holding  that  the  Jury  manifestly  found  for 
defendants  on  the  issue  of  liability  and  did 
not  reach  the  question  of  damages.  We  can- 
not safely  say  that  such  was  the  case,  In  view 
of  the  fact  that  ther  verdict  was  general  and 
does  not  indicate  what  issue  controlled  the 
jury  in  their  action.  Had  they  found  for 
plaintiff  on  the  Issue  of  llabllil7,  they  would 
have  either  been  at  a  loss  for  a  rule  by  which 
to  measure  the  damage  actually  sustained, 
or  else  must  have  found  that,  because  the 
building  she  completed  after  the  collapse  of 
the  first  cost  less  than  the  contract  price  of 
the  first,  she  was  entitled  to  nothing.  For 
this  reason  the  motion  for  rehearing  will  be 
granted. 

We  find  no  error  in  tlie  diarge  with  respect 
to  the  liability  of  the  sureties.  If  without 
their  consent  the  plans  were  materially 
changed  after  they  signed  the  bond,  they 
were  released  from  liability. 

Appellant  complains  of  the  action  of  the 
trial  court  in  permitting  the  sureties.  Bland 
and  Wilson,  to  testify  that  the  plans  ex- 
hibited to  them  by  Chaffee  as  referred  to  In 
the  contract  when  they  signed  the  bond  were 
not  the  same  as  those  by  which,  the  building 
was  constructed  and  which  formed  In  part  the 
basis  of  this  suit  The  ground  of  objection  is 
that  the  plaintiff  was  not  present  at  the  time 
of  their  exhibition,  and  hence  could  not  be 
bound  by  the  representations  of  another. 
The  objection  Is  not  applicable  to  the  state- 
ment of  Wilson  as  he  testifies  to  the  presence 
of  plaintiff  at  the  time.  It  applies,  however, 
to  the  testimony  of  Bland. 

As  regards  the  defense  of  the  sureties,  it 
is  too  well  settled  to  admit  of  question  that 
the  surety  in  such  case  makes  the  principal 
bla  agent  to  deliver  the  bond  to  ttie  obUffse, 
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and  tberefora.  In  the  absence  of  knowledge 
on  the  part  of  the  obligee,  the  fraud  of  tbe 
principal  upon  the  surety  cannot  acqnit  him 
of  bis  obligation.  It  follows  logically  that 
If  tbe  principal  exhibited  to  Bland  a  set  of 
plans  other  than  those  referred  to  in  the  con- 
tract, accompanied  by  the  statement  that 
they  were  the  plans  agreed  on,  his  statement 
would  be  mere  hearsay.  If  made  In  the  ab- 
sence of  the  obligee,  and  hence  not  admis- 
sible. It  Is,  of  course,  true,  howevOT,  that 
if  It  is  made  to  appear  that  the  plans  were 
materially  changed  after  the  execution  of  the 
bond,  and  without  the  knowledge  of  the 
sureties,  it  would  effect  their  discharge. 
There  being,  however,  other  evidence  tend- 
ing to  show  that  the  original  plans  were 
changed.  It  was  admissible  for  both  sureties 
to  testify  that  they  assented  to  the  first  set 
of  plans  and  signed  the  bond  wltb  reference 
thereto,  and  did  not  know  of  or  assent  to  the 
second  set;  and  this,  whether  tbe  plaintiff 
was  present  or  not  The  evidence  objected  to 
was  not  admissible  as  bearing  upon  the  issue 
of  whether  the  plans  had  been  changed,  but 
upon  the  action  of  the  sureties  with  reference 
thereto.  The  question  is  not  whether  the 
declaration  of  Chaffee  could  bind  Mrs. 
Thompson  in  tier  absence,  nor  whether.  If 
Chaffee  Imposed  on  the  sureties,  his  fraud 
would  constitute  a  defense  for  them.  The 
question  la  the  admissibility  of  evidence  to 
the  effect  that  they  signed  the  bond  wltb 
reference  to  tbe  first  set  of  plans,  rather  than 
the  second.  If  the  other  evidence  shows  that 
changes  were  In  fact  made  after  the  execu- 
tion of  the  contract  and  bond. 
With    refer^ice  to  the    question  of    the 


agency  of  A.  B.  Calhoun,  it  appears  without 
contradiction  that  Mrs.  Thompson  signed  tbe 
contract  and  all  the  checks  with  her  own 
proper  signature.  It  Is  also  true  that  the 
plana  sued  on  are  the  plans  actually  used 
In  the  construction  of  the  building,  and  tbls 
is  not  disputed.  Mrs.  Thompson  admits  in 
her  testimony  and  by  this  suit  tbat  she  as- 
sented to  them.  It  thus  appears  that 
whether  or  not  Calhoun  was  her  agent  has 
no  bearing  upon  the  case.  If  there  waa  In 
fact  an  original  set  of  plans  with  reference 
to  which  the  contract  was  made,  she  must 
have  known  of  them,  and,  as  she  signed  the 
contract,  she  must  have  personally  assented 
to  tb«n.  She  unquestionably  assented  to  the 
plans  sued  on.  It  is  therefore  by  no  act  of 
Calhoun's  tbat  she  is  sought  to  be  bound. 
If,  however,  upon  another  trial  the  issue 
should  become  material,  the  well-settled 
rule  should  be  observed  that  agency  cannot 
be  established  by  the  acts  and  declarations 
of  the  alleged  agent 

The  trial  court  in  his  charge  did  not  treat 
the  alleged  alteration  in  tbe  plans  as  a  valid 
defense  as  to  Chaffee,  and  submitted  only  the 
issues  of  whether  the  collapse  of  the  build- 
ing was  due  to  the  alleged  defective  post,  or 
tbat  the  failure  of  Chaffee  to  complete  the 
building  was  due  to  some  act  of  plaintiffs. 
As  the  legal  Bu£9clency  of  those  defenses  Is 
not  questioned,  we  make  no  further  comment 
upon  them. 

Because  of  tbe  error  in  the  ctiarge  on  the 
measure  of  damages,  the  motion  is  granted, 
the  judgment  reversed,  and  the  cause  re- 
manded. 

Granted. 
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BARI4T  et  al.  T.  RAINS  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  15, 1905.) 
L  iKTOxiOATiHe    Lkjuobs— Local    Option — 

Town  IN  Two  C!ouNTiE8 — Obdebinq  Ei.ec- 

noN. 
Under  Const  t  61,  requiring  the  Legisla- 
ture to  proride  a  means  whereby  the  sense  of 
tii«  people  of  a  county,  city,  town,  district,  or 
precinct  may  be  taken  on  the  question  whether 
intoxicating  liquors  shall  be  sold  therein,  and 
Ky.  St  1903,  8  2554,  providing  that,  on  petition 
of  roten  equal  to  25  per  cent  of  the  votes  cast 
It  the  last  preceding  general  election  in  the 
territory  proposed  to  be  affected,  the  county 
conrt  shall  order  an  election  in  the  territory 
specified  in  the  petition  on  such  question,  where 
petition  is  made  for  such  an  election  in  a  town 
Ifisg  in  two  counties,  the  county  court  of  the 
coonty  in  which  the  greater  part  of  the  town 
lies  has  Jurisdiction  to  order  it. 
2.  Same— Failube  to  Obdeb  Special  Reqib- 

TBATION. 

Under  Const.  {  6,  requiring  all  elections  to 
be  free  and  equal ;  section  147,  providing  that, 
where  registration  is  required,  only  persons 
registered  may  vote;  Ky.  St  l^OS,  §  1486,  as 
unended  by  Acts  1904,  p.  81,  c.  6,  requiring 
ToterE  of  all  incorporated  cities  and  towns  _  to 
register  before  being  entitled  to  vote ;  section 
1490,  providing  that  the  general  registration 
•hall  be  on  the  first  Tuesday  in  October  in  each 
year;  and  section  1495,  providing  that,  when 
u  election  is  ordered  to  be  held  in  a  county  con- 
taining an  incorporated  city  or  town  at  any 
other  time  than  the  regular  November  election, 
tie  officer  ordering  it  shall  fix  a  day  for  regis- 
tration of  the  persons  entitled  to  vote  at  such 
election — a  local  option  election  held  in  an  in- 
eorporated  town  in  April,  without  any  special 
repstration  being  provided  for,  is  void,  and  may 
not  be  sustained  by  showing  that  the  result 
vas  not  affected  by  omission  of  sncb  regis- 
tration. 

Appeal  from  Clrctilt  Court,  Whitley  County. 

"To  be  oflBdally  reported." 

Contest  of  a  local  option  election  by  J.  F. 
Rains  and  others.  Judgment  for  contestants, 
and  R.  A.  Early  and  others  appeal.    Affirmed. 

Tye  &  Denbam,  for  appellants.  K.  D.  Per- 
kins and  Jno.  H.  Wilson,  for  appellees. 

O'REAR,  3.  Corbln  is  a  town  of  the  fifth 
class  in  this  state.  It  is  situated  partly  in 
WTiltley  county  and  partly  In  Knox,  but  the 
greater  part  is  in  Whitley.  More  than  25 
per  cent,  of  the  legal  voters  of  the  town  peti- 
tioned the  county  court  of  Whitley  county  to 
order  a  special  election  to  take  the  sense  of 
the  voters  of  the  town  whether  spirituous, 
vinous,  or  malt  liquors  should  be  sold  or  bar- 
tered therein.  The  election  was  ordered  and 
was  held.  The  result  certified  was  that  the 
majority  had  voted  in  favor  of  the  proposed 
prohibition.  Appellees  contested  the  election. 
The  Judgment  of  the  contest  board,  and  on 
appeal  that  of  the  circuit  court,  was  in  favor 
of  the  contestants,  and  the  election  was  de- 
clared void. 

The  first  question  examined  is  the  Juris- 
diction of  the  Whitley  county  court  to  order 
an  election  in  territory  of  another  county. 
The  subject  of  licensing  and  traffic  in  in- 
toxicating liquors  was  of  large  enough  im- 
portance to  have  engaged  the  particular  at- 
89  S.W.— 19 


tention  of  the  constitutional  convention,  as 
well  as  of  the  Legislature.  Const  ^  61,  re- 
quires that  "the  General  Assembly  shall,  by 
general  law,  provide  a  means  whereby  the 
sense  of  the  people  of  any  county,  city,  town, 
district  or  precinct  may  be  taken,  as  to  wheth- 
er or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold,  bartered  or  loaned  therein,  or 
the  sale  thereof  regulated."  By  this  pro- 
vision a  varying  unit  of  territory  wherein  the 
question  may  be  decided  for  themselves  by 
the  people  is  provided.  This  imlt  may  be  the 
whole  county,  it  may  be  the  whole  of  a  city 
or  town,  or  it  may  be  a  single  precinct  The 
Legislature,  in  compliance  with  the  mandate 
of  the  Constitution,  enacted  section  2554,  Ky. 
St  1903.  By  that  section,  upon  a  petition 
signed  by  a  number  of  legal  voters  equal  to 
25  per  cent  of  the  votes  cast  In  the  territory 
proposed  to  be  affected  at  the  last  preceding 
general  election,  It  is  made  the  duty  of  the 
county  court  to  order  an  election  within  the 
territory  specified  in  the  petition.  The  citi- 
zens who  are  legal  voters  tn  the  territory 
alone  can  take  the  initiative  in  the  matter, 
and  they  determine  the  extent  of  territory 
or  unit  to  be  affected  by  the  proposition ;  that 
is,  whether  it  shall  be  a  whole  county,  a 
whole  city  or  town,  or  merely  one  or  more 
precincts  of  the  county  or  city.  This  follows 
the  requirement  of  the  Constitution,  which 
gives  the  right  to  a  city  or  town  as  a  whole 
to  allow  or  prohibit  the  liquor  traffic  within 
Its  limits.  In  view  of  the  language  of  sec- 
tion 61  of  the  Constitution,  it  lis  not  permitted 
to  the  Legislature  to  deny  a  town  or  city  the 
right  to  vote  on  this  subject  as  a  whole.  Nor 
has  the  Legislature  attempted  to  deny  or 
abridge  the  right.  We  are  speaking  of  the 
condition  where  the  town  petitions  for  an 
election,  no  precinct  having  previously  taken 
other  action  In  the  matter. 

It  will  be  noticed  that  there  is  no  express 
reference  in  the  statute,  nor  is  there  in  any 
statute,  to  the  condition  where  a  city  or  town 
is  situated  partly  in  two  or  more  counties.  It 
was  not,  of  course,  within  the  purpose  of 
either  the  convention  or  of  the  Legislature 
not  to  provide  also  for  cities  and  towns  situ- 
ated in  two  or  more  counties.  Nothing  In  the 
language  used  nor  in  the  nature  of  the  sub- 
ject Justifies  such  an  inference.  On  the  con- 
trary, the  scope  of  the  terms  employed  is 
comprehensive  enough  to,  and  necessarily 
does.  Include  all  cities  and  towns  of  the 
commonwealth.  The  function  of  the  county 
court  in  ordering  the  election  is  merely  to 
determine  whether  the  requisite  number  of 
legal  voters  In  the  territory  to  be  voted  in 
has  petitioned  that  the  election  be  ordered, 
and,  if  they  have,  to  order  the  election  to  be 
held  as  required  by  the  statutes.  It  pro- 
claims that  the  proper  initiative  has  been 
taken,  whereupon  the  privileges  of  the  Con- 
stitution and  statute  and  the  duties  imposed 
on  election  officers  thereby  are  brought  In 
action.  The  county  court  has  no  discretion 
in  the  matter.    Its  duties  in  thiaiF^pect  are 
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of  a  ministerial  nature.  Unless  It  la  true 
that  tbe  county  court  of  the  county  wbere 
tbe  greater  part  of  a  town  or  city  may 
be  situated  can  perform  the  function  of 
passing  on  the  petition  and  of  directing 
the  proper  officers  to  conduct  the  election, 
then  It  would  follow  that  the  positive  re- 
quirement of  the  Constitution  allowing  a 
dty  or  town  to  vote  on  this  question 
has  been  ignored.  The  true  rule  for  con- 
struing statutes  is  to  bold,  where  the  lan- 
guage permits,  that  they  intend  to  execute, 
rather  than  to  evade,  constitutional  require- 
ments. We  therefore  read  the  provision  of 
section  2554,  Ky.  St.  1903  viz.  "It  shall  be 
the  duty  of  the  county  court  in  such  county," 
to  mean  the  county  wherein  the  town  or  city, 
or  the  greater  part  thereof,  may  be  situated. 
Where  a  town  or  city  Is  the  unit,  for  the 
purposes  of  local  self-government,  and  par- 
ticularly upon  the  subject  of  licensing  or 
prohibiting  the  liquor  traflSc,  it  is  supreme 
and  entire  within  its  Jurisdiction.  It  is  so 
recognized  by  the  Constitution  and  the  stat- 
utes. Whether  It  is  in  one  county  or  another, 
or  partly  In  two  or  more,  is  immaterial. 
For  it  is  not  the  connty,  but  tbe  town,  that 
is  deemed  the  government  in  such  matters. 
Votes  affecting  the  rights  and  interests  of 
the  town  as  a  municipality  are  taken,  and  its 
obligations  are  treated,  entirely  without  re- 
gard to  the  county  organization  or  govern- 
ment. Ijxpress  provision  is  made  by  statute 
for  holding  elections  In  such  towns.  Section 
1445,  Ky.  St  1908.  The  elections  treated  of 
in  tbe  last-named  section  of  the  statute  are 
not  only  the  selection  of  municipal  officers, 
but  the  submission  of  any  question  or  propo- 
sition to  be  voted  on  by  the  municipality  as 
such.  The  manner  of  certifying  and  can- 
vassing the  returns  of  the  election  is  explicit, 
and  covers  literally  and  In  spirit  the  very  con- 
dition and  kind  of  election  involved  in  this 
appeal.  It  was  the  duty  of  the  county  court 
of  Whitley  county  to  order  the  election  for 
the  whole  town  of  Corbln,  25. per  cent  of  the 
legal  voters  of  that  town,  based  upon  the  last 
preceding  general  election,  having  petitioned 
for  it  whether  or  not  the  petitioners  lived  in 
one  or  more  precincts,  or  in  one  or  more 
counties.  It  is  enough  if  they  are  citizens 
and  legal  voters  of  the  town.  Smith  v.  Pat- 
ton,  103  Ky.  444,  45  S.  W.  459 ;  Nail  v.  Tins- 
ley,  107  Ky.  441,  54  S.  W.  187.  The  result  of 
such  election,  if  in  favor  of  prohibition 
should  be  certified  to  both  counties  In  which 
tbe  town  Is  situated. 

The  next  question  examined  is  whether 
there  was  provided  to  the  citizens  of  the 
town  an  opportunity  to  comply  with  the 
election  laws  requiring  registration.  By  an 
amendment  to  the  statute  (chapter  6,  p.  31, 
Acts  1904,  approved  February  11,  1904) 
voters  of  all  the  cities  and  towns  of  this 
commonwealth  are  required  to  register  be- 
fbre  .being  entitled  to  vote.  By  section  1490, 
Ky.  St  1903,  the  first  Tuesday  In  October  In 
each  year  Is  made  a  registration  day.    Other 


days  dturlng  the  month  may  be  set  apart  by 
ordinance  of  the  town  council  for  registra- 
tion.   The  voter  is  required  to  personally  ap- 
pear on  a  regular  registration  day  before 
the  officers  of  registration,  who,  upon  being 
by    them   found    to  be  a  legal  voter,  is  so 
registered.    The  section    further    provides: 
"Said  registration  In  October  shall  be  known 
as  the  general  registration,  and  any  person 
then  registered  may  vote  at  all  elections  un- 
til the  next  general  registration,  unless  he 
become  disqualified  after  registering.    Every 
person  shall  be  entitled  to  be  registered  who 
would  be  entitled  to  vote  at  the  next  suc- 
ceeding November  election,  as  now  provided 
by  law."    By  the  Constitution  of  this  state 
(section  145)  every  male  citizen  of  the  United 
States,  of  the  age  of  21  years,  who  has  re- 
sided in   this   state  one  year,   and  in   the 
county  six  months,  and  in  the  precinct  In 
which  he  offers  to  vote  sixty  days,  next  pre- 
ceding the  election,  is  declared  to  be  a  voter. 
Certain  disqualifications   are  prescribed   by 
the  section,  not  necessary  to  be  noticed  here. 
By  section  147  of  the  Constitution  the  Gen- 
eral Assembly  is  required  to  pass  laws  for 
registration  of  voters  for  certain  of  the  cities 
and  towns  of  the  state,  and  is  empowered  to 
pass  similar  general  laws  applying  to  other 
voters  of  the  state.    In  the  section  Just  cited 
it  Is  provided:    "Where  registratim  U   re- 
quired, only  persons  registered  shall  have  the 
right  to  vote."    Before  the  adoption  of  the 
present  Constitution,  it  had  never  been   re- 
quired by  constitutional  provision  that   the 
fact  of  being  registered  as  a  legal  voter  was 
one  of  the  legal  qualifications  of  a  vot^  In 
this  state.    But  under  the   Constitution    of 
1850  It  was  nevertheless  held  that  the  Legis- 
lature might  legally  enact  registration  stat- 
utes that  did  not  add  to  the  qualifications 
exacted  by  the  Constitution,  and  that  sncb 
statutes  would  be  upheld  as  not  unreasonable 
methods  of  ascertaining  who  were  legal  vot- 
ers; the  registration  being  adopted  as   evi- 
dence of  the  fact  aud  not  as  a  qualification. 
Commonwealth  v.   McClelland,   83  Ky.    686. 
Thus  we  see  that  in  this  state  it  is  now  re- 
quired that  all  voters  residing  In  cities  and 
towns  from  the  first  to  the  sixth  class  are 
required,  as  one  of  the  qualifications  of  an 
elector,  to  be  registered  as  a  voter  therein ; 
that,  while  this  Is  required  as  a  qualification, 
the  system  of  registration  is  left  to  be  for- 
mulated by  the  Legislature.    But  at  the  very 
threshold  of  this  legislation,  and  as  the  cardi- 
nal principle  upon  which  it  must  be  built 
is  the  declaration  contained  in  the  BUI   of 
Rights    (section    «,    Constitution)    that    "all 
elections  shall  be  free  and  equal." 

Tbe  election  being  contested  in  the  case  at 
bar  was  held  April  4,  1905.  The  last  reg- 
istration of  voters  in  the  town  was  October. 
1904,  previous  to  the  general  November  elec- 
tion, 1904.  There  was  no  special  registra- 
tion held  for  the  town  of  Corbln  after  tbe 
November  election,  1904,  and  previous  to  tbe 
April   4,    1906.^  For   appellants    It    Is    con- 
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tended  that  there  was  no  prOTlglon  of  the 
statute  for  having  a  special  registration  In 
the  town  where  the  election  was  held  In  the 
town  alone,  and  that  therefore  the  last  pre- 
Tlom  general  registration  was  necessarily 
In  fact,  and  Indeed  by  Its  terms,  which  have 
been  quoted  above,  the  one  to  apply.  It  was 
said  by  Judge  Lewis,  In  Commonwealth  v. 
McClelland,  supra:  "Elections  are  free  and 
equal  only  when  all  who  possess  the  requisite 
qnallflcatlons  are  afforded  a  reasonable  op- 
porttmlty  to  vote  without  being  molested  or 
intimidated,  and  when  the  polls  are  In  each 
county  and  In  each  precinct  alike  freed  from 
the  Interference  or  contamination  of  fraudu- 
lent voters."  Obviously,  then,  if  there  is 
no  provision  at  all  for  allowing  registration 
for  an  election  to  be  held  In  April,  1905,  ex- 
oept  the  registration  had  for  the  election  of 
November,  1904,  when  only  those  then  en- 
titled to  vote  could  be  legally  registered, 
tboK  who  moved  to  the  town  more  than  60 
days  before  April  4,  1905,  from  elsewhere 
In  the  county  after  November,  1904,  or  who 
bad  resided  In  the  town  not  quite  long 
enough  t6  be  voters  in  November,  1904,  but 
amply  snflBdent  to  be  entitled  in  April,  190S, 
and  men  living  in  the  town  who  were  not 
21  years  old  In  November,  1904,  but  were 
April  4,  1905,  and  who  possessed  the  other 
constltntlonal  qualifications,  would  all  be 
denied  the  right  to  vote  at  the  April  election, 
1905.  This  would  not  be  because  any  of 
these  citizens  had  done  anything  to  forfeit 
tb^r  right  to  vote,  or  had  failed  to  do  any- 
thing that  they  could  do  to  preserve  It,  but 
because  the  Legislature  had  failed  to  pro- 
vide for  their  complying  with  the  require- 
ment of  the  law  that  tliey  should  register  as 
a  condition  to  the  right  of  suffrage. 

If  the  other  view  be  taken  of  it,  and  the 
last  previous  general  registration  be  deemed 
the  one  intended  to  apply,  then  it  would  be 
that  the  L^slature  has  provided  an  addition- 
al qnallficatlon  to  that  prescribed  by  the 
C<«8titntlon.  It  would  require  one,  to  be  a 
legal  voter  in  Corbln  In  April,  1905,  to  have 
been  21  years  of  age  In  November,  1904,  and 
to  have  in  November,  1904,  resided  In  this 
iitate  more  than  one  year,  and  in  the  connty 
six  months,  and  the  precinct  sixty  days, 
which,  in  April,  1905,  would  have  liad  the  ef- 
fect of  requiring  five  months  more  of  age 
and  residence  to  be  a  legal  voter  than  the 
Constitution  Itself  demanded.  It  will  not 
do  to  say  that  the  Legislature  has  not  In 
fact  expressly  required  anything  of  the  kind. 
It  is  as  tme  that  it  has,  if  the  inevitable 
effect  is  to  require  it,  as  if  it  had  done  so 
in  express  terms.  The  Coustltntlon  left  it 
to  the  Legislature  to  provide  a  system  of 
r^stratitm  that  would  not  conflict  with  the 
<;<mstitatlon  itself,  but  would  tend  to  carry 
not  its  purpose  The  system  so  adopted  can 
neither  extend  nor  curtail  the  constitutional 
qualifications.  It  Is  merely  to  ascertain  who 
possess  those  qnallflcatlons,  so  as  to  expedite 
the  conduct  of  the  election  and  to  insure  its 


being  free  and  equal.  It  is  a  system  for 
regulating  a  right,  not  for  creating,  enlar- 
ging, or  changing  any  right  already  gnaran- 
tied  by  the  Constitution.  It  was  said  In 
City  of  Owensboro  v.  Hickman,  90  Ky.  634, 
14  S.  W.  688,  10  L.  R.  A.  224 :  "A  registra- 
tion of  law,  however,  will  not  be  held  valid 
which,  under  the  color  of  regulating  the 
manner  of  voting,  really  subverts  the  right 
If,  for  Instance,  It  prescribes  a  qualification 
for  the  elector  in  addition  to  those  prescrib- 
ed by  the  Constitution.  It  will  be  declared 
Invalid.  In  the  language  of  one  writer,  to 
be  upheld,  'it  must  be  regulation  purely,  not 
destruction.'"  This  language  was  used  in 
condemning  a  registration  statute  which 
made  a  registration  In  July  of  one  year  ap- 
ply conclusively  to  all  elections  to  be  held 
thereafter  In  that  year.  The  statute  was 
held  bad,  because  in  conflict  with  the  Bill 
of  Rights  In  the  Constitution.  Judge  Cooley 
says:  "All  regulation  of  the  election  fran- 
chise, however,  must  be  reasonable,  uniform, 
and  impartial.  They  must  not  have  for  their 
purpose,  directly  or  indirectly,  to  deny  or 
abridge  the  constitutional  right  of  citizens 
to  vote,  or  uimecessarily  to  Impede  its  ex- 
ercise. If  they  do,  they  must  be  declared 
void."    Cooley,  Con.  Llm.  602. 

We  have  said  this  much  in  order  to  clearly 
get  at  the  principle  under  which  another 
statute  of  this  state  Is  to  be  construed.  Sec- 
tion 1496,  Ky.  St.  1903,  reads:  "When  an 
election  or  vote  is  ordered  to  be  held  or  taken 
In  any  county  containing  any  city  or  town 
belonging  to  either  of  said  classes,  at  any 
other  time  than  the  regular  November  elec- 
tion, then  the  county  judge,  or  other  offlcer 
so  ordering  said  election  or  vote,  shall,  at 
the  same  time,  fix  a  day  for  the  registration 
of  those  persons  entitled  to  vote  thereat 
whose  names  have  not  been  recorded  on 
the  registration  books  of  that  year,  and  shall 
require  the  same  to  be  published  in  like  man- 
ner as  the  time  and  place  of  said  election 
or  vote  are  required  to  be  published.  Regis- 
trations under  this  section  shall  be  known 
as  'special  registrations,'  and  any  person  so 
registered  shall  be  entitled  to  vote  at  all 
elections  held  prior  to  the  next  general  reg- 
istration. Registrations  prior  to  special  elec- 
tions shall  be  held  not  less  than  flve  days 
prior  to  the  election."  The  county  judge, 
in  ordering  the  election  which  is  the  subject 
of  this  contest,  did  not  comply  with  section 
1495,  supra.  Appellants  contend  that  the 
section  does  not  apply  to  the  situation  In 
hand,  because  the  expression  is,  "when  an 
election  or  vote  Is  ordered  to  be  held  or  taken 
In  a  county  containing  any  city,  town,"  etc. 
The  argument  is  that  the  section  applies  only 
when  an  election  is  held  for  the  whole  coun- 
ty. There  Is  no  apparent  reason  why  the 
section  should  be  so  limited.  Besides,  as 
we  have  seen,  not  to  have  provided  for  a 
special  registration,  where  there  is  a  special 
election,  works  to  disqualify  or  to  deny  the 
suffrage  to  legally  qualified  voters  and  t[^ 
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lates  section  6  of  tbe  Bill  of  Rights.  We 
bare  no  hesitation,  In  view  of  the  foregoing, 
In  holding  that  the  purpose  of  section  1495 
was  to  provide  for  special  registration  In 
erery  Instance  where  registration  was  re- 
quired, and  applies  to  every  special  election 
held  in  cltieB  or  towns  of  this  commonwealth, 
whether  such  city  or  town,  or  any  part  there- 
of, is  voting  alone  or  In  connection  with 
other  territory.  Some  40  voters  were  not 
registered  before  the  April,  1905,  election  in 
Corbin.  Many  of  them  were  legal  voters, 
who  had  not  opportunity  to  register  previous 
to  November,  1904.  But  we  do  not  think  it 
material  what  was  the  reason  of  their  fail- 
ure to  register  then.  The  only  question  nec- 
essary to  be  decided  by  the  officers  of  regis- 
tration for  the  special  registration  was,  were 
tbe  voters  legally  qualified  and  entitled  to 
vote  at  the  special  election?  If  so,  they 
should  have  been  registered. 

Appellants  say  that  as  there  Is  nothing  In 
the  record  to  show  what  tbe  majority  was  in 
favor  of  prohibition  at  the  April,  1905,  elec- 
tion, and  that,  even  if  those  who  were  de- 
nied the  right  to  vote  had  voted,  and  had  all 
voted  against  the  proposition,  still,  as  there 
is  not  a  showing  that  the  result  would  have 
been  different,  the  irregularity  is  harmless, 
and  ought  not  to  be  allowed  to  overthrow  the 
result  Tbe  same  argument  extended  would 
justify  dispensing  with  an  election  alto- 
gether; for,  if  those  opposed  to  tbe  propo- 
sition were  unable  to  produce  evidence 
enough  to  show  that  it  would  have  failed  to 
carry,  the  argument  is,  in  effect,  that  thereby 
it  is  shown  that  the  voters'  will  was  In  favor 
of  it,  and  should  be  upheld  accordingly.  Tbe 
Cionstitution  and  statutes  provide  for  an  elec- 
tion— ^not  a  trial  in  court — to  settle  this  ques- 
tion. The  election  must  be  by  secret  ballot, 
not  by  forcing  the  electors  to  disclose  bow 
they  voted,  nor  how  they  Intended  to  vote. 
The  election,  if  legally  called  for,  must  be 
held.  Our  concern  is  not  primarily  what  the 
result  was  or  might  have  been,  but  whether 
an  election  was  held  at  all.  That  a  majority 
of  the  legal  voters  were  given  an  opportunity 
to  register  and  vote  is  obviously  not  a  free 
and  fair  election.  All  legal  voters  should 
have  the  privilege  and  right  Where  it  is 
denied  to  any  substantial  extent,  it  is  an  in- 
vasion of  tbe  highest  rights  of  the  citizens, 
and  tends  to  substitute  other  means  of  deter- 
mining the  popular  will,  for  elections  held 
by  the  people.  Such  course,  however  inno- 
cent its  motive,  cannot  be  too  severely  dis- 
countenanced. Tbe  courts  cannot,  after  an 
election  hold  a  registration  to  see  whether 
all  entitled  to  vote,  bad  an  opportunity  to 
do  so,  nor  to  ascertain  what  might  have  been 
the  result  if  those  entitled,  but  denied,  had 
voted.  It  must  be  apparent  at  once  that, 
where  the  right  to  vote  depends  upon  wheth- 
er the  voter  in  person  on  a  given  day  present- 
ed himself  to  the  officers  of  election  for  reg- 
istration, it  would  be  impossible  for  the  court 
to  determine,  as  well  as  dangerous  to  allow 


It,  that  tbe  voter  would  have  gone  In  person 
to  the  polling  place,  and.  if  he  had,  would 
have  voted  so  and  so.  Unless  Judgments  of 
courts  and  boards  are  to  be  substituted  for 
elections,  tbe  trial  of  a  question  like  this  is 
confined  to  determining  whether  there  has 
been  a  substantial  compliance  with  the  law 
in  the  conduct  of  the  election,  and,  if  there 
has  not  been,  to  remand  the  question  to  the 
people  concerned,  where  their  will  may  be 
fairly  and  legally  recorded. 

Tbe  failure  of  the  county  court  to  provide 
for  a  special  registration  Invalidated  tbe  elec- 
tion held  April  4, 1905.  Tbe  Judgment  of  the 
circuit  so  holding  is  consequently  affirmed. 


LUCAS   V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1905.) 

1.  LnOTATIONS— COMMERCEiaCNT    OF    ACIIOZIS 

— Issuance  of  Pbocess. 
Under  Ky.  St  1903,  i  2524,  providhig  that 
an  action  shall  be  deemed  to  have  been  com- 
menced at  the  date  of  the  first  summons  issued 
in  good  faith,  limitations  run,  as  between  the 
state  and  a  taxpayer,  until  the  issuance  of  pro- 
cess in  good  faith  on  the  statement  of  property 
liable  to  assessment  filed  by  a  revenue  agent  in 
accordance  with  section  4241. 

2.  Taxation— Assessment  of  Omittio  Pbop- 
EKTT — Compensation  of  Officer. 

Under  Kv.  St  1903,  {  4241,  requiring  the 
officer  proposing  to  have  omitted  property  as- 
sessed for  taxation  to  file  a  statement  contain- 
ing a  description  of  such  property,  etc,  and  pro- 
viding that  "within  five  years  [days]  after  the 
filing  of  such  statement,"  the  clerk  of  court 
shall  issue  summons  against  the  owner  to  show 
cause  why  such  prope^  should  not  be  as- 
sessed, and  imposing  a  20  per  cent,  penalty  on 
the  owner,  which  shall  be  paid  to  the  officer 
filing  the  statement  the  clerk  should  issue  the 
summons  as  soon  as  the  statement  is  filed,  and 
if  the  officer  requests  him  not  to  do  so,  and  fails 
to  have  the  summons  issued  within  a  reason- 
able time,  the  proceeding  may  be  regarded  as 
abandoned,  and  another  agent  may  proceed  ;  but 
a  short  delay  in  issuing  the  summons,  in  order 
to  enable  the  officer  who  files  the  statement  to 
come  into  the  county  and  attend  to  the  matter 
in  person,  does  not  indicate  an  intention  to 
abandon  the  proceedings,  or  give  anoUier  officer 
the  right  to  appropriate  the  information  con- 
tained in  the  statement  and  institute  a  pro- 
ceeding on  such  information,  and  thus  secure 
the  penalty,  to  the  detriment  of  the  officer  who 
prepared  the  statement. 

3.  Same— Issuance  of  Summons— TncK  of  Is- 
suance. 

The  provision  of  Ky.  St.  8  4241,  requiring 
the  clerk  of  court  to  issue  a  summons  *  within 
five  years  [days]  after  the  filing  of"  a  statement 
of  omitted  property  by  a  revenue  officer,  is 
merely  directory,  and  a  summons  issued  by  him 
is  not  void,  although  not  issued  within  the  pre- 
scril>ed  time. 

Appeal  from  Circuit  Court,  Henderson 
County. 

"To  be  officially  reported." 

Action  by  the  commonwealth,  by  E.  C. 
Walker,  against  Frank  A.  Lucas.  From  an 
adverse  Judgment,  Lucas  appeals.    Reversed. 

Taylor  &  Lucas  and  Teaman  &  Teaman. 
for  appellant.  Ed.  C.  Walker,  Montgomery 
Merritt  and  W.  P.  McClaln,  for  tbe  Coni- 
moQwealth.  ^  i 
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HOBSON,  C.  3.  On  June  28,  1902,  Frank 
A.  Lucas  was  appointed  revenue  agent  for 
the  state  at  large  for  a  term  of  four  years, 
and  he  qnalifled  by  giving  bond  and  taking 
the  oath  of  office.  He  was  required  by  the 
statute  to  renew  bis  bond  every  two  years, 
or  as  often  as  the  Aaditor  may  require. 
Ky.  St  1903,  i  4259.  On  June  20,  1904,  he 
tendered  to  the  Auditor  a  sufficient  renewal 
bond,  with  the  Fidelity  *  Deposit  Company 
of  Maryland  as  surety.  The  Auditor,  upon 
receipt  of  the  bond,  declined  to  accept  It, 
and  made  an  order  removing  Lucas  from 
office:  Lacas  thereupon  applied  for  a  man- 
damns  requiring  the  Auditor  to  accept  the 
bond,  which  was  granted  by  the  circuit 
court,  and  on  appeal  the  Judgment  was  af- 
firmed by  this  court  Hager,  Auditor,  v. 
Lncas.  86  S.  W.  552,  27  Ky.  Law  Rep.  710. 
On  June  27,  1904,  Lucas  filed  a  number  of 
statements  against  citizens  of  Henderson 
coanty  in  the  office  of  the  Henderson  county 
court  clerk,  under  section  4241,  Ky.  St  1903, 
for  the  purpose  of  having  assessed  certain 
property  alleged  to  have  been  omitted  from 
assessment  for  taxation.  The  statements 
were  oent  to  the  clerk  by  mail,  accompanied 
with  Ihe  following  letter:  "Paducah,  Ky., 
Jnne  27,  1904.  Mr.  L.  W.  Powell,  County 
Clerk,  Henderson,  Ky. — Dear  Sir:  I  en- 
close herewitli  a  number  of  suits  against 
citizens  of  your  county,  seeking  to  have 
omitted  property  assessed.  Please  file  these 
salts,  but  do  not  issue  summons  thereon, 
as  I  expect  to  be  in  Henderson  within  the 
next  week  or  ten  days,  and  will  doubtless 
(ucceed  in  getting  a  number  of  these  suits 
settled  wltbont  the  necessity  of  a  summons. 
Upon  tlie  remainder  we  will  then  issue  sum- 
mons. Your  kindness  in  this  will  greatly 
oblige.  Tours  very  truly,  Frank  A.  Lucas, 
Revenue  Agent"  The  clerk  marked  the 
statements  'Filed,'  but 'In  pursuance  to  the 
letter  issued  no  summons  upon  them.  On 
the  Mth  day  of  July,  E.  O.  Walker,  as  reve- 
nae  agent  for  Henderson  county,  after  ex- 
amining the  statements  filed  by  Lucas,  filed 
statements  similar  to  them  in  the  county 
cleik's  ofllce  against  the  same  parties  and 
had  summons  Issued  thereon.  On  July  20th 
Walker  filed  this  suit  against  Lucas,  alleg- 
ing that  Lucas  was  without  authority  pro- 
ceeding to  collect  taxes  and  interfering  with 
him  in  the  discharge  of  bis  duties;  that 
Lncas  bad  been  removed  from  office  by  the 
Auditor  on  June  20tb,  1904 ;  also  that  he  had 
directed  the  clerk  not  to  issue  any  summons 
on  the  statements  filed  by  bim,  and  that 
no  summons  was  issued  thereon  until  some 
time  after  Walker  filed  his  statements  In 
the  clerk's  office  and  bad  summons  issued, 
but  that  after  Lucas  had  knowledge  of  this 
be  had  been  attempting  to  collect  the  taxes 
from  Om  parties  and  claimed  the  right  to 
do  soi  Lucas  by  his  answer  pleaded  that 
his  statements  were  prepared  after  consid- 
erable labor  and  investigation  to  ascertain 
the  property  omitted  from  taxation,  and  after 


they  were  filed  Walker,  knowing  that  tbey 
were  filed,  filed  similar  statements  against 
the  same  parties.  There  is  no  substantial 
dispute  between  the  parties  as  to  the  facts. 
The  question  to  be  determined  Is  whether 
Lucas  or  Walker  is  entitled  to  the  penalty 
provided  by  section  4241,  Ky.  St  1903,  under 
the  facts  detailed.  For,  as  it  has  been  held 
that  the  Auditor  was  without  power  to.  re- 
move Lucas  and  was  required  to  accept  the 
bond  which  Lucas  tendered,  that  part  of  the 
petition  need  not  be  further  noticed. 

The  statute,  so  far  as  is  material,  is  as 
follows :  "The  officer  proposing  to  have  such 
property  assessed  shall  file  in  the  clerk's 
office  of  the  county  in  which  the  property 
may  be  liable  to  assessment,  a  statement 
containing  a  description  and  value  of  the 
property  proposed  to  be  assessed,  and  the 
value  of  corporate  franchise,  if  any,  and  the 
name  and  place  of  residence  of  tbe  owner, 
his  agent  or  attorney,  or  person  In  posses- 
sion of  the  property,  and  the  year  or  years 
for  which  the  property  Is  proposed  to  be 
assessed.  Within  five  years  after  the  fil- 
ing of  such  statement,  the  clerk  of  the  court 
shall  Issue  a  summons  against  the  owner 
to  show  cause  before  tbe  next  regular  term 
of  the  county  court,  which  does  not  com- 
mence within  five  days  after  service  of  such 
summons,  why  such  property  or  corporate 
franchise  if  any,  shall  not  be  assessed  at  the 
value  named  In  the  statement  filed.  •  •  • 
All  persons  owning  property,  which  may  be 
assessed  as  herein  provided  shall,  in  addition 
to  the  taxes,  pay  a  penalty  of  twenty  per 
centum  on  the  amount  of  the  taxes  due 
and  cost  of  assessment,  except  where  such 
property  shall  have  been  duly  listed  by  tbe 
owner  thereof.  The  taxes  and  penalties 
shall  be  collected  and  accounted  for  as  other 
taxes  and  penalties  are  required  to  be  col- 
lected. As  compensation  for  bis  services 
in  causing  such  property  to  be  assessed,  the 
officer  filing  bis  statement  shall  be  entitled 
to  tbe  penalty,  which  shall  be  paid  to  him 
after  the  full  amount  of  the  taxes  shall 
have  been  collected."  The  words  "wltbln 
five  years"  appear  to  be  a  misprision  for 
"within  five  days."  (See  old  statute.)  It 
Is  Insisted  for  Walker  that  as  no  summons 
was  Issued  on  the  statements  filed  by  Lucas, 
pursuant  to  his  request  to  the  clerk,  bis 
proceedings  were  not  begun  at  the  time  that 
the  statements  were  filed,  and  that,  as  the 
summons  was  first  issued  on  tbe  statements 
filed  b^  Walker,  his  proceedings  were  In 
law  begun  first,  and  that  therefore  he  is 
entitled  to  the  penalty.  Tbe  circuit  court 
adjudged  In  favor  of  Walker,  and  Lucas 
appeals. 

As  between  tbe  state  and  tbe  taxpayer 
the  statvte  of  limitation  runs  until  tbe  state- 
ment Is  filed  and  the  process  is  issued  upon 
it  in  good  faith.  Ky.  St  1903,  $  2524.  But 
as  between  two  revenue  agents,  each  of 
whom  has  filed  statements  with  a  view  to 
obtain   tbe  penalty,   tbe  question   must  Ite 
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determined  npon  other  principles.  The  stat- 
ute provides  that  as  compensation  for  his 
services  In  causing  such  property  to  be  as- 
sessed the  officer  filing  the  statement  shall 
be  entitled  to  the  penalty.  Lucas  got  up 
the  Information  required  and  filed  his  state- 
ments. He  evldmtly  requested  the  clerk 
not  to  issue  summons  simply  for  the  pur- 
pose of  saving  cost,  expecting  to  get  the 
matter  adjusted  without  further  legal  pro- 
ceedings. Walker  took  advantage  of  the 
information  which  Lucas  had  gathered,  and 
evidently  attempted  to  forestall  Lucas,  be- 
cause be  had  failed  to  have  a  summons 
issued.  It  was  not  contemplated  by  the 
act  that  the  taxpayer  should  be  put  to  the 
trouble  of  defending  two  proceedings,  nor 
was  it  contemplated  that  the  agent  who 
had  been  diligent  In  hunting  up  the  omitted 
property  should  lose  the  commission,  when 
another  might  anticipate  him  in  Issuing  pro- 
cess. It  is  the  duty  of  the  clerk  to  issue 
the  summons  as  soon  as  the  statement  is 
filed,  and  the  agent  should  not  request  the 
clerk  not  to  issue  the  summons.  If  he  does 
make  such  a  request,  and  does  not  have 
the  summons  issued  within  a  reasonable 
time,  the  proceeding  may  be  regarded  as 
abandoned,  and  another  agent  may  then 
proceed.  But  a  short  delay,  to  enable  the 
agent  to  come  to  the  connty  and  attend  to 
the  matt^  in  person,  does  not  Indicate  an 
intention  to  abandon  the  proceeding,  or  give 
to  another  agent  the  right  to  appropriate 
the  Information  conveyed  by  the  statements 
which  had  been  filed,  and  thus  to  secure 
the  penalty.  A  very  similar  question  was 
presented  to  this  court  in  Butler  v.  Watklns 
Exrs,  27  S.  W.  996,  16  Ky.  Law  Bep.  302. 
In  that  case  the  Auditor's  agent  filed  a 
statement  on  June  12,  1891,  on  which  pro- 
cess was  Issued  on  June  18th.  The  sheriff 
listed  the  property  on  June  17tb,  and  filed 
his  list  with  the  county  court  clerk.  It  was 
held  that  the  proceeding  by  the  Auditor's 
agent  took  precedence  of  the  sheriff's  pro- 
ceedings. In  Harrison  v.  Wllkerson,  80  S. 
W.  1190,  26  Ky.  Law  Bep.  260,  the  sheriff  of 
Fayette  county  filed  a  statement  on  Novem- 
ber 18, 1902.  On  December  24th  Harrison,  as 
Auditor's  agent,  examined  the  statement  filed 
by  the  sheriff,  and  filed  a  statement  against 
the  same  taxpayer  for  the  same  omitted 
property;  no  summons  having  been  issued 
on  the  sheriff's  statement,  it  having  been 
agreed  between  the  sheriff  and  the  defend- 
ant's attorney  that  the  matter  might  be  post- 
poned until  this  court  passed  on  a  petition 
for  rehearing  which  had  been  filed  In  an- 
other case.  It  was  held  that  the  sheriff 
was  entitled  to  the  penalty.  The  rule  an- 
nounced In  these  cases  was  approved  In 
Bledel  v.  Commonwealth,  82  S.  W.  635,  26 
Ky.  Law  Bep.  898. 

The  fact  that  the  clerk  did  not  Issue  the 
summons  in  five  days  did  not  affect  his 
power  to  issue  it  afterwards.  The  statute 
is  only  directory.    The  process  was  not  void 


when  issued,  although  not  issned  within 
the  time  required.  Sebree  v.  Commonwealth, 
74  S.  W.  716,  25  Ky.  Law  B^.  121.  If  It 
appeared  that  the  agent  who  first  filed  bis 
statement  was  delaying  to  have  summons 
Issued  beyond  a  reasonable  time  or  for  some 
improper  purpose,  a  different  question  would 
be  presented.  But  no  rule  should  be  adopted 
which  would  tend  to  harass  the  taxpayer 
vrlth  two  proceedings  against  him  or  bc^et 
controversies  between  agents,  where  one  was 
in  good  faith  endeavoring  to  get  the  prop- 
erty assessed  without  litigation.  In  sacb 
cases  the  rule  of  the  statute  that  the  com- 
mission belongs  to  the  agent  filing  the  state- 
ment should  have  applied. 

Judgment  reversed,  and  cause   remanded 
for  a  Judgment  as  above  Indicated. 


COMMONWBAI/TH  v.  BBED. 
(Court  of  Appeals  of  Kentucky.    Nov.  14, 1905.) 

1.  Taxation— Listing   Omitted    Pbopimtt— 
Duty  or  County  Court. 

Ky.  St  1903,  (  4241,  in  relation  to  the 
listing  for  taxation  of  omitted  property,  pro- 
vides that,  if  it  shall  appear  to  the  county  court 
that  the  property  is  liable  for  taxation  and  has 
not  been  assessed,  the  court  shall  enter  an  order 
fixing  the  value,  and,  if  not  liable,  shall  mak« 
an  order  to  that  effect.  Beld,  that  the  statute 
plainly  means  that,  if  the  property  is  liable  for 
taxation  and  has  not  been  assessed,  it  must  be 
assessed  by  the  county  court,  but,  if  the  prop- 
erty Is  not  liable  or  has  been  assessed,  an  order 
must  be  made  to  that  effect. 

2.  Saiuc— Order  of  Court — Cohstructior. 

On  proceedings  under  the  statute,  an  order 
of  the  county  court  to  the  effect  that  defendant 
was  not  the  owner  of  any  personal  property, 
money,  notes,  or  bonds  taxable  ander  the  law 
during  a  certain  year,  which  he  failed  to  list 
or  give  in  for  taxation,  clearly  determined  that 
the  property  was  not  liable  to  assessment. 
8.  Same— Appbai/— Bond. 

By  the  express  provision  of  Ky.  St.  1903, 
S  4241,  in  relation  to  the  listing  of  omitted 
property  for  taxation,  on  appeal  from  the  order 
of  tiie  county  court  no  appeal  bond  is  required, 
where  the  court  decides  that  the  property  is  not 
liable  to  assessment. 
4.  Same— Plbading— Waivkr. 

Where,  in  proceedings  under  Ky.  St.  1903. 
i  4241,  for  the  listing  of  omitted  property  for 
taxation,  defendant  moved  to  have  the  state- 
ment made  more  specific  but  filed  an  answer 
before  the  motion  was  ruled  on,  the  objection 
was  waived. 
R.  Save— Order  on  Affeai.. 

Ky.  St  1903,  I  4241,  in  relation  to  the  list- 
ing of  omitted  property  for  taxation,  provides 
for  an  appeal  from  the  order  of  the  county 
court  and  provides  that  the  assessment  shall 
be  made  by  the  county  court  and  be  certified 
to  the  Auditor,  and  entered  In  a  book  kept  by 
the  county  clerk.  ..Beld  that,  if  the  circuit  court 
on  appeal  reaches  a  different  conclnalon  from 
the  county  court,  the  former  must  remand  the 
case  to  the  latter,  with  directions  to  enter  the 
judgment  Indicated. 
6.  Same- Trial  Db  Novo. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  a  700,  726,  and  Ky.  St  1903,  g  4241.  on 
an  appeal  to  the  circuit  court  from  the  county 
court  In  proceedings  under  the  latter  statute 
for  the  listing  of  omitted  property  for  taxe.^ 
the  trial  is  to  be  de  nov«jf^  i 
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Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  offldally  reported." 

Proceedings  by  the  commonwealth,  through 
J.  H.  Harrison,  Jr.,  as  Auditor's  agent,  for 
the  listing  of  property  of  Henry  S.  Beed  for 
taxation.  From  a  judgment  in  favor  of  Reed, 
the  commonwealth  appeals.    Reversed. 

L  3.  Mo(««,  for  the  Cranmonwealth.  Fal- 
coner &  Falconer,  for  appellee. 

HOBSON,  a  J.    On  January  11,  1904,  J. 
H.  Harrison,  Jr.,  as  Auditor's  agent,  filed 
with  the  clerk  of  the  Fayette  county  court  a 
statemoit  charging  that  Henry  S.  Reed  was 
the  ownCT  of  personal  property,  consisting  of 
money,  notes,  and  bonds,  and  of  household 
goods,  fixtures,  and  furniture,  which  be  had 
tailed  to  list  for  taxation  with  the  assessor 
of  Fayette  county  for  the  years  named  in  the 
statement.    The  defendant  appeared  and  de- 
mnrred  to  the  statement,  and  also  filed  a 
motion  asking  that  the  plaintiff  be  required 
to  make   the  statement   more   specific,   and 
without  a  ruling  on  the  demurrer  of  the  mo- 
tion he  filed  an  answer  denying  the  allega- 
tions of  the  statement    The  case  came  on 
for  trial  In  the  coimty  court  upon  the  merits, 
and  the    following   judgment   was   entered: 
"This  action  and  proceeding  having  been  reg- 
nlarly  set  for  trial  (m  the  14th  day  of  October, 
1903,  and  being  regularly  called  for  trial,  the 
parties  having  answered  'Ready  for  trial,' 
and  the  court  having  heard  the  parties  and 
the  testimony  in  the  case,  and  being  suffi- 
ciently advised,  it  is  ordered  and  adjudged 
by  the  court  that  the  defendant,   Henry  S. 
Reed,  on  the  15th  day  of  September,  in  the 
years  mentioned  in  this  proceeding,  to  and 
including  the  year  1902,  was  not  the  owner 
of  any  twrsonal  property,  or  of  any  money, 
notes,  or  bonds,  of  the  value  of  $73,000,  or 
any  other  sum,  that  was  taxable  under  the 
laws  of  the  state  of  Kentucky,  or  which  said 
defendant  failed  to  list  or  give  in  for  taxa- 
tion during  said  years.    It  is  therefore  order- 
ed and  adjudged  by  the  court  that  this  action 
and  proceeding  be,  and  the  same  is  hereby, 
dismissed,  in  bar  of  any  further  proceeding. 
To  this  judgment  the  commonwealth  of  Ken- 
tucky,  by  J.  H.  Harrison,  Auditor's  agent, 
prays  an  appeal  to  the  Fayette  circuit  court, 
wUch  Is  granted."    The  plaintiff  took  an  ap- 
peal to  the  circuit  coiut.    The  defendant  en- 
tered a  motion  to  dismiss  the  appeal  for  want 
of  jurisdiction  and  also  for  want  of  prosecu- 
tion.   The  circuit  court  rendered  the  follow- 
ing judgment:    "This  action  having  been  reg- 
ularly upon  the  motion  docket  of  this  court 
for  trial    of  the  motion  of  the  defendant, 
Henry  S.  Beed,  now  appellee,  to  dismiss  the 
appeal  ba>eln,  and  said  action  having  been 
regnlarly  called  for  trial  upon  said  motion 
docket,  tbe  argument  of  counsel  being  heard 
npcm    said   motion,    and   the  court   having 
considered  the  same  and  being  sufficiently 
advised.  It  Is  adjudged  and  ordered  by  the 
court  that  said  motion  be,  and  tbe  same  is, 
sustained,  and  it  is  hereby  adjudged  by  the 


court  that  tbe  appeal  herein  be,  and  It  is  now, 
dismissed.  To  the  Judgment  of  the  court 
sustaining  said  motion  and  dismissing  said 
appeal  the  plaintiff,  now  appellant,  excepts 
and  prays  an  appeal  to  the  Court  of  Appeals 
of  Kentucky,  which  is  granted." 

It  is  clear  that  the  circuit  court  did  not 
sustain  the  motion  to  dismiss  the  appeal  for 
want  of  prosecution,  as  the  Judgment  shows 
that  the  action  was  regularly  called  for  trial 
on  the  motion,  and  the  argument  of  counsel 
was  heard.  We  must  therefore  assume  that 
the  case  was  dismissed  for  want  of  jurisdlc- 
'tion.  The  proceeding  was  had  under  section 
4241,  Ky.  St  1903,  which,  so  far  as  material, 
is  as  follows:  "At  the  next  regular  term 
of  the  county  court  after  the  notice  has  been 
served  five  days,  if  it  shall  appear  to  the 
court  that  the  property  Is  liable  for  taxation, 
and  has  not  been  assessed,  the  court  shall 
enter  an  order  fixing  the  value  thereof  at  its 
fair  cash  value,  estimated  as  required  by 
law ;  if  not  liable,  he  shall  make  an  order  to 
that  effect  From  so  much  of  the  order  of 
the  court  deciding  whether  or  not  the  prop- 
erty is  liable  to  assessment  either  party  may 
appeal,  as  in  other  civil  cases,  except  that  no 
appeal  bond  shall  be  required  where  the  court 
decides  that  the  property  is  not  liable  to 
assessment  or  taxation."  It  will  be  observed 
that  tbe  statute  directs  that  if  it  shall  ap- 
pear to  the  county  court  that  the  proper^ 
is  liable  for  taxation  and  has  not  been  as- 
sessed the  court  shall  enter  an  order  fixing  its 
value,  and  if  it  is  not  liable  he  shall  make 
an  order  to  that  effect.  The  meaning  of  this 
plainly  is  that  if  the  property  is  liable  for 
taxation  and  has  not  been  assessed,  it  must 
be  assessed  by  the  county  court  If,  on  the 
contrary,  the  property  is  not  liable  for  taxa- 
tion or  has  l)een  assessed,  it  is  not  liable  to 
assessment  by  the  county  court  and  he  must 
make  an  order  to  that  effect  It  will  also 
be  observed  that  from  so  much  of  the  order 
of  the  court  as  decides  whether  or  not  the 
property  is  liable  to  assessment  either  party 
may  appeal,  as  in  other  civil  cases.  The 
order  of  the  county  court  above  quoted  clearly 
determines  that  the  property  was  not  liable 
to  assessment,  for  it  determines  that  Reed 
was  not  the  owner  of  any  personal  property 
subject  to  taxation  which  he  had  failed  to 
give  in.  An  appeal,  therefore,  lies  from  the 
order. 

Appeals  from  judgments  of  the  county 
court  to  the  circuit  court  are  regulated  by 
sections  724-781  of  the  Civil  Code  of  Practice, 
In  the  absence  of  some  other  statutory  pro- 
vision governing  the  case ;  for  by  section  700 
the  provisions  of  the  Code  are  made  appli- 
cable to  county  courts.  By  section  726  it  is 
provided:  "Appeals  shall  be  docketed  and 
stand  for  trial  as  ordinary  actions  and  shall 
be  tried  anew  as  if  no  judgment  had  been  ren- 
dered." Section  724  requires  the  party  ap- 
I>ealing  to  execute  a  bond  to  the  effect  that 
he  will  satisfy  and  perform  the  Judgment 
that  shall  be  rendered  on  the  ac 
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It  is  that  In  secUon  4241,  Ky.  St.  1903,  It  Is 
provided  tbat  no  appeal  bond  shall  be  re- 
quired where  the  court  decides  that  the  prop- 
erty Is  not  liable  to  assessment  The  drcult 
court  bad  Jurisdiction  of  the  case  as  the 
appeal  had  been  regularly  taken.  The  case 
stood  as  an  ordinary  action,  and  was  to  be 
tried  In  the  circuit  court  de  novo  as  though 
no  judgment  had  been  rendered  In  the  county 
court.  If  the  circuit  court  reaches  a  dlflTer- 
ent  conclusion  from  the  county  court,  he  must 
remand  the  case  to  the  county  court,  with 
directions  to  enter  Judgment  as  Indicated  by 
him ;  for  the  assessment  is  to  be  made  by  the 
county  court,  and  Is  to  be  certified  to  the 
Auditor  and  entered  In  a  book  kept  for  that 
purpose  by  the  county  clerk.  Section  4241, 
Ky.  St  1903.  We  are  referred  to  the  case  of 
C!ommonwealth  v.  Morehead,  78  S.  W.  1105, 
25  Ey.  Iiaw  Rep.  1927,  as  sustaining  the  Judg- 
ment of  the  circuit  court ;  but  tbat  case  rests 
upon  the  construction  given  the  Judgment 
which  was  there  appealed  from,  and  which 
Is  materially  different  from  the  one  before 
us.  That  case  Is  not  to  be  understood  as 
conflicting  with  the  views  we  have  Indicated. 

The  defendant  waived  his  motion  to  make 
the  statement  more  specific  by  not  having  It 
ruled  upon  before  he  filed  his  answer.  The 
statement  Is  good  on  demurrer.  Common- 
wealth V.  Collins,  72  8.  W.  819,  24  Ky.  Law 
Rep.  2042;  Commonwealth  v.  Zwelgart,  73  S. 
W.  758,  24  Ky.  Law  Rep.  2147;  Belknap  v. 
Commonwealth,  85  S.  W.  693,  27  Ky.  Law 
Rep.  473. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  borewltb. 


SBLBY  T.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 1905.) 

1.  Homicide  —  Ikstbuotiohb  —  Volurtabt 

IfL^NSLAUOHTEB. 

One  carelessly  handling  a  loaded  pistol 
while  intoxicated,  which  is  exploded  in  a  strug- 
gle to  disarm  him,  inflicting  a  fatal  wound 
on  a  third  person,  is  not  entitled  to  an  instruc- 
tion on  involuntary  manslaughter. 

2.  Cbiuinai.  Law  —  Subsequent  Appkai.8  — 
Effect  or  Fobmeb  Decision. 

Where  the  court  on  a  former  appeal  held 
that  an  instruction  should  not  have  been  given, 
that  decision  is  the  law  of  the  case  on  a  subse- 
quent appeal. 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  ofllcially  rqwrted." 

Daniel  Selby  was  convicted  of  voluntary 
manslaughter,  and  sentenced  to  penal  servi- 
tude for  a  term  of  seven  years,  from  which 
he  appeals.    Affirmed. 

See  80  S.  W.  221. 

Sparks  &  Rawlings,  for  appellant  N.  B. 
Hays  and  Cbas.  H.  Morris,  for  the  Common- 
wealth. 

O'REAR,  J.  Appellant  was  convicted  of 
voluntary  manslaughter,  and  sentenced  to 
penal  servitude  for  the  term  of  seven  years. 

The  sole  question  presented  on  tbls  appeal 


is  whether  an  instruction  covering  involim- 
tary  manslaughter  should  have  been  given  to 
the  Jury.  On  the  former  appeal  of  this  case, 
when  the  facts  were  substantially  the  same 
as  are  shown  In  this  record,  it  was  expressly 
held  that  such  Instruction  should  not  have 
been  given  (Selby  v.  Commonwealth,  80  8.  W. 
221,  25  Ky.  Law  Rep.  2209),  which  Is  the  law 
of  this  case. 
Wherefore  the  Judgment  Is  affirmed. 


COVINGTON  ft  C.  BRIDGE  CO.  t.  CITY 

OF  COVINGTON. 
(Court  of  Appeals  of  Kentucky.    Nov.  14,  1905.) 

COHVEBOK  —  IRTBBSTATB  —  RKOUIiATIOR  — -IH- 
TERFEBENCE   BT   STATE— TAXATION. 

A- proportional  state  tax,  levied  under  Sesa. 
Acts  1898,  p.  96,  c.  88,  on  the  intangible  prop- 
erty within  the  state  of  a  bridge  company  own- 
ing a  bridge  over  a  river  between  the  state  and 
another  state,  is  not  a  tax  on  interstate  com- 
merce, though  the  bridge  is  used  for  interstate 
commerce  by  street  cars  and  other  vehicles,  and 
though,  in  arriving  at  the  value,  the  income  is 
considered,  and  the  income  is  derived  in  whole 
or  in  part  from  interstate  commerce. 

Appeal  from  Qrcnit  (>>urt  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Covington  against 
the  Covington  ft  Cincinnati  Bridge  Company 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

S  D.  Rouse  and  0.  B.  Thompson,  for  appel- 
lant F.  3.  Hanlon  and  Hall  &  McLean, 
for  appellee. 

BARKER,  3.  The  city  of  Covington  (sec- 
ond class)  seeks  in  this  action  to  recover  of 
the  Covington  ft  Cincinnati  Brldgfe  Company 
mnnicipal  taxes  upon  a  proportionate  part 
of  its  franchise  for  operating  a  bridge  over 
the  Ohio  river  between  the  cities  of  Cincin- 
nati. Ohio,  and  Covington,  Ky.  The  recovery 
of  this  tax  Is  resisted  by  the  bridge  company 
upon  the  ground  that  Its  levy  is  an  attempt 
upon  the  part  of  the  municipality  to  regulate 
and  control  Interstate  commerce,  and  tbat 
the  law  upon  which  the  procedure  to  collect 
the  tax  Is  based  Is  void  because  in  contra- 
vention of  the  interstate  commerce  danse  of 
the  Oonstitation  of  the  United  States.  A 
trial  below  resulted  in  a  Judgment  In  favor  of 
the  municipality  for  the  tax  claimed  to  be 
due,  from  wlilcb  the  bridge  company  has 
appealed. 

Counsel  for  appellant  frankly  admits  In  his 
brief  that  there  is  in  the  case  no  technical  ot>- 
Jectlon  based  upon  Invalid  procedure,  and  no 
error  of  computation  In  the  amount  sought 
to  be  collected;  that  his  defense  is  solely  that 
the  tax  in  question  is  within  the  inhibition 
of  the  interstate  commerce  clause  of  the 
national  Constitution.  The  assessment  of 
the  franchise  of  the  appellant  is  based  upon 
an  act  of  the  General  Assembly  of  the  com- 
monwealth of  Kentucky,  entitled  "An  act 
concerning  the  assessment  and  valuation  for 
taxes  of  corporate  franchises  and  intangible 
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properijr  by  cities  of  the  first  and  second 
classes,"  contained  in  Sess.  Acts  1898,  p.  96, 
C  38;  so  much  of  wblcli  as  is  pertinent  to  the 
qnestlon  in  band  being  found  in  section 
2864a  of  the  Kentucky  Statutes  of  1903. 
The  case  at  bar  cannot  be  dlstluguished  in 
principle  from  that  of  Henderson  Bridge  Go. 
T.  Commonwealth,  99  Ky.  C28,  31  S.  W.  486, 
29  L.  R.  A.  73,  which  was  affirmed  by  the 
Supreme  Court  of  the  United  States  on  a 
writ  of  error  in  the  case  of  Henderson  Bridge 
Co.  T.  Kentncky,  166  U.  8.  150,  17  Sup.  Ct. 
532,  41  L.  Ed.  953.  The  learned  counsel  for 
appellant  seeks  to  distinguish  the  position  of 
the  bridge  company  in  the  case  cited  fronl 
that  of  the  corporation  which  he  represents 
In  the  case  at  bar.  This  position,  we  think, 
is  entirely  untenable,  and  results.  In  our 
opinion,  from  a  total  misreading  of  the  opin- 
ion of  the  Supreme  Court  in  the  case  cited, 
niere  is  no  difference  in  the  operation  of  the 
two  bridge  structures  with  reference  to  Inter- 
itate  commerce,  unless  there  is  a  difference 
between  Interstate  commerce  transported 
across  a  bridge  in  a  railroad  train  and  that 
which  is  transported  across  a  bridge  in  some 
other  kind  of  vehicle.  Both  bridges  span 
the  Ohio  river  between  this  state  and  cities 
b)  adjoining  states.  Over  the  bridge  at 
Henderson  commerce  is  transported  by  rail- 
road between  the  states  of  Indiana  and 
Kentucky,  and  over  the  bridge  at  Covington 
Interstate  commerce  is  conducted  by  means 
of  street  railways  cars  and  vehicles  drawn  by 
horses.  Neither  bridge  carries  on  Interstate 
commerce.  The  bridge  structures  of  both 
are  equally  the  meaoa  by  which  Interstate 
commerce  is  carried  on  by  those  who  use 
tbem  for  transportation  and  pay  tolls  for 
tills  prlvHege. 

The  cases  of  Covington  Bridge  Co.  v.  Ken- 
tacky,  164  n.  S.  204,  14  Sup.  Ct.  1067.  38 
L.  Ed.  9S2,  and  Wabash,  St.  L.  &  P.  Bail- 
road  Co.  v.  Illinois,  118  U.  S.  567,  7  Sup.  Ct 
4,  30  L.  Bd.  214,  have  no  application  to  the 
case  at  bar.  The  first  of  these  Involved  the 
Tslldity  of  a  statute  of  Kentucky  which 
■ooght  to  regulate  the  tolls  charged  by  the 
bridge  company  for  the  use  of  its  structure 
for  transportation  purposes.  The  second 
Involved  the  validity  of  a  statute  of  Illinois 
which  sought  to  regulate  the  freight  charges 
of  a  railroad  corporation  for  the  transporta- 
tion of  freight  from  a  point  in  Illinois  to  one 
In  the  state  of  Xew  York.  Both  of  these 
acts  were  held  invalid  by  the  Supreme  Court 
of  the  United  States,  because  they  plain- 
ly sought  to  regulate  and  control  Interstate 
commerce,  a  subject  exclusively  within  the 
province  of  the  Congress  of  the  United  States, 
and  altogether  without  the  competency  of  the 
Legislatures  of  the  states,  rniese  acts  oper- 
ated directly  upon  Interstate  commerce.  But 
it  must  be  obvious  to  the  most  superficial  ex- 
amination that  there  is  a  vast  difference  be- 


tween prescribing  the  tolls  of  freight  rates 
to  be  charged  by  a  bridge  company  or  rail- 
road company  for  transporting  interstate 
commerce  and  taxing  the  intangible  proper- 
ty or  franchises  of  these  Instruments  of  trans- 
portation. As  was  pointed  out  by  the  Su- 
preme Court  in  the  above-cited  cases,  to  pre- 
scribe the  tolls  or  freight  rates  is  to  assume 
the  power  to  increase  or  decrease  the  volume 
of  interstate  business  done,  since  it  is  plain 
that  to  Increase  the  charge  is  to  discourage 
and  diminish  the  business,  and,  on  the  other 
hand,  to  diminish  the  rate  is  to  encourage 
and  increase  the  business.  This  power  of 
regulating  interstate  commerce  was  sur- 
rendered up  to  the  national  government  by 
the  adoption  of  the  Constitution,  and  conse- 
quently is  prohibited  to  the  states  by  tiwt 
instrument. 

The  franchise  or  intangible  property  of  the 
instrument  for  carrying  on  the  business  of 
interstate  commerce,  however,  is  clearly  liable 
to  taxation  In  so  far  as  It  is  operated  within 
the  taxing  district  of  the  government  seek- 
ing to  subject  it  In  arriving  at  its  value 
It  is  competent  to  consider  the  income  it 
produces,  although  that  income  is  derived  in 
whole  or  in  part  from  Interstate  commerce. 
The  income  merely  measures  the  value  of 
the  franchise,  and,  while  taxing  the  Instru- 
ment may  In  a  vague  and  indefinite  way  af- 
fect the  Interstate  commerce,  this  is  not  such 
a  regulation  as  comes  within  the  inhibition 
of  the  Interstate  commerce  clause  of  the  na- 
tional Constitution.  The  franchise  Is  proper- 
ty, and  all  property  (not  especially  exempted 
in  some  legal  way)  is  liable  for  its  propor- 
tionate share  of  maintaining  the  government 
which  protects  it  The  Supreme  Court  of  the 
United  States,  as  well  as  our  own  court  has 
BO  often  decided  this  very  question  that  it 
is  a  work  of  supererogation  to  set  forth  the 
reasoning  by  which  the  taxation  is  upheld. 
In  addition  to  the  Henderson  Bridge  Case, 
we  cite  Keokuk  &  Hamilton  Bridge  Co.  v. 
Illinois,  175  U.  S.  626,  20  Sup.  Ct  205,  44 
L.  Ed.  290,  a  case  in  all  substantial  respects 
similar  to  that  at  bar;  Adams  Express  Co. 
V.  Ohio  State  Auditor.  165  U.  S.  194,  17  Sup. 
Ct  305,  41  L.  Ed.  683;  the  response  of  the 
court  to  the  petition  for  rehearing  in  the 
last  named  case  in  166  U.  S.  211,  17  Sup. 
Ct  604,  41  L.  Ed.  065;  and  Adams  Express 
Co.  V.  Kentudcy,  166  U.  S.  171,  17  Sup.  Ct 
527,  41  L.  Ed.  060.  It  is  conceded  that  the 
appellee  is  only  seeking  to  tax  its  Just  pro- 
portion of  the  franchise  of  appellant,  if  the 
franchise  is  taxable  at  all.  We  have,  there- 
fore, considered  only  the  broad  question 
whether  or  not  it  is  competent  for  the  city 
to  tax  any  part  of  the  franchise  of  the 
bridge  company,  and  reached  the  conclusion 
that  the  franchise  is  liable  to  the  extent 
that  it  Is  operated  within  the  city. 

The  Judgment  Is  affirmed. 
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CHICAOO  &  E.  I.  R.  CO.  t.  CHESTNUT 
BROS. 

(Court  of  Appeals  of  Kentucky.    Nov.  15,  1905.) 

1.  Cabriers— Gajsbiaoe  or  Goods— Statbicent 
OF  Consideration. 

Under  Kj.  St.  1903,  {  470,  providins  tbat 
the  consideration  in  written  agreements  need 
not  be  stated  therein,  a  carrier  is  liable  under 
a  written  contract  of  shipment  for  failure  to 
deliver  the  cargo  in  due  season,  though  the 
contract  did  not  state  the  consideration. 

2.  Sake  —  CoNNECTiNo     Cabbieb  —  Throuoh 
Shipment— Contract. 

Where  a  bill  of  lading  issued  by  an  initial 
carrier  showed  that  it  was  a  contract  for  a 
through  shipment,  when  the  goods  were  de- 
livered to  the  connecting  carrier  and  carried  by 
it  tinder  the  bill  of  lading,  such  carrier  became 
a  party  to  the  original  contract  by  adoption  and 
ratification. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig  Carriers,  U  791-798.] 

8.  Saiix— Delay  in  Dbliveby— Dauages. 

Where  a  carrier  failed  to  deliver  a  ship- 
ment in  due  season,  but  the  shipper's  agents 
were  ^ilty  of  delay  in  unloading  the  cargo 
after  it  was  delivered  for  unloading,  damages 
accruing  after  delivery  by  the  carrier  were  not 
chargeable  to  it,  although  such  damages  occa- 
sioned by  the  delay  of  the  agents  would  not 
have  occurred,  but  for  the  carrier's  original 
negligence. 

4.  Same— Inbtbuction. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  owing  to  delay  in  delivery,  there 
was  evidence  that  after  the  shipment  was  de- 
livered for  unloading  there  was  a  negligent  de- 
lay on  the  part  of  the  shipper's  agents,  and 
the  court  instructed  that,  if  by  reason  of  the 
delay  on  the  part  of  the  carrier  the  shipment 
was  damaged,  the  jury  should  find  for  plaintiff 
such  damages  as  he  sustained  by  reason  of  the 
delay.  Beld,  that  the  instruction  was  errone- 
ous, in  that  the  jury  might  have  concluded  that 
all  damages  accruing  after  the  failure  to  deliver 
on  the  part  of  the  carrier  were  recoverable 
from  it. 

5.  Same. 

'  In  an  action  against  a  carrier  for  damages 
to  a  shipment  owing  to  delay  In  delivery,  the 
court  should  instruct  the  jury,  defining  the 
measure  of  damages. 

6.  Action — Natube— Delay  in  Delivery  or 
Fbeioht. 

In  an  action  against  a  carrier  on  a  con- 
tract of  shipment  for  delay  in  delivering  the 
goods,  an  allegation  that  defendant  was  guilty 
of  negligence  did  not  convert  the  action  from 
one  ez  contractu  into  one  ex  delicto. 

Appeal  from  Circuit  Coart,  Todd  Goonty. 

"Not  to  be  officially  reported." 

Action  by  Chestnut  Bros,  against  the  Chi- 
cago te  Eastern  Illinois  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Reversed. 

Perkins  ft  Trimble  and  E.  H.  Senff,  for  ap- 
pellant.   Petrie  ft  Stanard,  for  appellees. 

O'RBAR,  J.  Appellees  shipped  a  car  load 
of  live  poultry  to  themselves,  In  care  of 
Brown  ft  Son,  commission  merchants  at  Chi- 
cago, 111.,  in  December,  1898.  The  car  was 
billed  by  the  Initial  carrier,  the  Louisville  ft 
Nashville  Railroad  Company,  over  its  line  to 
E}vanBVille,  Ind.,  Its  terminus.  The  bill  of 
lading  purported  to  evidence  a  contract  be- 
tween the  carriers,  the  Louisville  ft  Nash- 
ville Railroad  Company  and  its  connecting 


lines,  as  parties  of  the  first  part  to  the  con- 
tract, and  the  shippers,  as  the  second  party. 
The  form  of  the  bill  is  set  out  in  the  opinion 
delivered  by  this  court  on  the  former  ap- 
peal, found  reported  in  115  Ky.  43,  72  S.  W. 
851  (Louisville  ft  Nashville  RalUvad  Co.  v. 
Chestnut).  The  contract  was  an  affreight- 
ment of  live  poultry  from  Trenton,  Ky.,  to 
Chicago,  III.  Its  course  was  not  stated  in 
the  bill  of  lading,  further  than  Evansville, 
Ind.  Nevertheless,  the  whole  doctiment 
showed  that  the  car  was  destined  for  Chica- 
go, and  was  to  be  taken  by  the  Louisville  ft 
Nashville  Railroad  part  of  the  way,  and  then 
'delivered  by  it  to  connecting  carriers,  who 
were  to  carry  it  the  remainder  of  the  dis- 
tance and  deliver  it  at  the^estinatioii.  Such 
connecting  lines,  when'  the  car  was  delivered 
to  them  and  was  carried  by  them  under  the 
original  bill  of  lading,  became  parties  to  the 
original  contract  by  adoption  and  ratifica- 
tion of  its  terms.  P.,  C,  C.  ft  St  Ry.  C.  v. 
Vlers,  113  Ky.  626,  68  S.  W.  469.  It  was 
proper  for  the  trial  court  to  liave  so  treated 
the  contract  under  the  state  of  pleadings 
presented  by  the  record.  The  discussion  of 
the  contract  upon  the '  former  appeal  was 
limited  to  Its  scope  as  to  the  liability  of  each 
of  the  carriers  who  were  parties  to  it.  It 
being  held  that  each  carrier's  liability  was 
by  the  terms  of  the  writing  limited  to  oc- 
currences upon  its  own  line. 

We  do  not  deem  it  material,  as  affecting 
the  carrier's  liability  for  failure  to  deliver 
the  cargo  in  due  season,  that  the  contract  did 
not  state  the  consideration  to  be  received  by 
it  By  statute  in  this  state,  the  considera- 
tion of  written  agreements  need  not  be  stated 
therein.  Section  470,  Ky.  St  1908.  The 
amount  of  consideration,  or  whether  or  not 
there  was  consideration  to  support  the  agree- 
ment, was  not  at  issue  in  this  case.  The 
liability  sought  to  be  Imposed  upon  appel- 
lant by  this  suit  was  for  the  damages  re- 
sulting from  its  failure  to  deliver  the  car 
of  fowls  with  reasonable  dispatch,  whereby 
a  number  of  them  were  frozen  and  damaged. 
The  proof  is  that  the  fowls  were  shipped 
from  Trenton,  Ky.,  on  the  night  of  December 
11,  1898,  after  midnight,  in  a  train  tbat  was 
then  2%  or  3  hours  belilnd  its  schedule  time. 
The  connecting  trains  seem  to  have  been  held 
for  it,  and  the  connections  were  made,  but 
the  car  reached  Chicago  the  morning  of  the 
ISth  about  1  hour  and  80  minutes  late. 
There  was  no  delay  shown  anywhere  along 
the  line  up  to  the  time  the  train  reached 
appellant's  Thirty-Third  Street  Station  in 
Chicago.  The  delay  complained  of  was 
in  not  transferring  the  car  to  the  depot  of 
delivery  as  promptly  thereafter  as  appellant 
could  and  should  have  done.  The  proof 
was  that  some  of  the  turkeys  in  the  car  died 
on  the  way  to  Chicago.  Others  were  found 
dead  in  the  car  at  the  Thirty-Third  Street 
Station  upon  the  arrival  of  the  train  there. 
There  was  also  evidence  tending  to  xhow 
tbat  some  of  the  turkeys  were  in  bad  condi- 
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•  tlon  wben  shipped  from  Trenton.  The  fowls 
n-ere  shipped  In  an  open  car.  The  weather 
W83  cold,  the  mercury  Indicating  a  tempera- 
ture below  freezing.  At  Chicago  the  weath- 
er was  blustery  and  snowing.  The  night 
after  the  arrival  it  turned  considerably  cold- 
er, the  mercury  registering  about  2  degrees 
above  zero.  The  car  arrived  at  Thirty-Third 
Street  Station  about  7:46  a.  m.  December 
13tb.  It  was  not  delivered  at  the  Twelfth 
Street  Depot,  Its  destination,  till  about  10 :30 
or  11  a.  m.  It  was  then  set  on  what  Is  called 
a  *^am  track,"  described  as  a  siding  for 
loading  and  unloading  cars  when  freight 
came  in  car  load  lots.  Another  siding  ad- 
jacent gave  access  to  a  platform,  flush  with 
tlie  floor  of  the  car.  It  was  from  this  last- 
named  siding  that  the  car  was  unloaded,  and 
was  preferred  to  be,  because  it  gave  facilities 
for  weighing  the  turlceys  as  they  were  taken 
oat  of  the  car.  Brown  &  Son,  the  commis- 
sion merchants  to  whom  the  car  was  con- 
signed by  appellees,  bad  hands  and  three 
teams  at  the  Twelfth  Street  Station  early  In 
the  morning  of  the  13th  to  unload  the  car. 
But,  as  It  was  not  there,  they  went  away  to 
another  depot  to  unload  a  car  of  poultry 
there,  and  were  so  engaged  until  about  2 
o'clock  p.  m.  There  was  some  delay,  after 
the  car  was  set  In  on  the  sidings,  by  Brown's 
men  in  getting  at  the  work.  They  were  then 
nnable  to  complete  It  that  night,  as  they 
quit  work  at  4  o'clock  p.  m.  Many  more 
of  the  turkeys  left  In  the  car  froze  and  died 
that  night,  and  before  they  could  be  unloaded 
the  following  morning.  From  these  facts  it 
must  be  seen  that  appellants  were  not  liable 
at  all  for  fowls  which  died  because  of  dis- 
eased condition  when  shipped  ;  nor  for  those 
which  died  from  exposure  or  other  cause  be- 
fore they  reached  Chicago ;  nor  for  any  that 
died  or  were  damaged  by  reason  of  any  negli- 
gence of  Brown  &  Son  In  falling  to  remove 
them  from  the  car  after  having  had  It  so 
placed  that  they  reasonably  could  have  re- 
moved them  before  damage  or  death  to  them. 
The  only  Instruction  given  to  the  Jury  by 
the  court  was  this  one :  "The  court  instructs 
the  Jury  that  if  they  should  believe  from  the 
evidence  that  the  defendant,  the  Chicago 
&  Eastern  Illinois  Railroad  Company,  re- 
ceived from  the  plalntHts,  S.  D.  Chestnut  & 
Bro.,  a  car  of  poultry  at  Its  yards  In  Terre 
Haute,  Ind.,  to  be  transported  to  Chicago 
and  delivered  to  plaintiffs  in  the  care  of  H. 
U  Brown  &  Son,  and  U  the  Jury  should  fur- 
ther believe  from  the  evidence  that  the  said 
defendant  failed,  after  receiving  said  car,  to 
transport  or  deliver  said  poultry  to  said 
plaintiffs  or  H.  L.  Brown  &  Son  in  Its  yards 
in  Chicago,  at  the  usual  and  customary  place 
for  delivering  freight  of  this  character,  with 
reasonable  diligoice  and  dispatch,  and  that 
by  reason  of  said  failure.  If  any,  so  to  trans- 
port or  deliver  same,  the  plaintiffs'  said  poul- 
try was  damaged  or  Injured,  then  the  Jury 
frill  find  for  the  plaintiffs  such  compensatory 
damages,  if  any,  as  the  plaintiffs  sustained 


by  reason  of  such  failure,  if  any,  to  trans- 
port or  deliver  same,  not  exceeding  $600, 
the  amount  claimed;  and  unless  the  Jury 
shall  believe  as  set  out  in  this  instruction 
they  will  find  for  defendant"  Appellees 
contend  that  this  instruction  clearly  and  un- 
mistakably limits  their  recovery  to  the  iden- 
tical matters  for  which  they  may  have  prop- 
erly recovered  as  above  indicated.  It  may 
be  conceded  that  technically  the  instruction 
may  be  so  construed.  It  presented  to  the 
Jury  the  plaintiffs'  case.  But  it  did  not 
present  the  defense.  The  defendant  was  en- 
titled to  an  explicit  presentation  for  the  de- 
termination by  the  Jury  of  the  matters  which 
they  claimed,  and  Introduced  evidence  to 
sustain,  was  the  cause  of  the  loss.  Let  It 
be  conceded  that  the  carrier  (appellant)  did 
not  transfer  the  car  from  its  Thirty-Third 
Street  Station  to  its  Twelfth  Street  Station 
with  reasonable  dispatch,  yet  when  it  did 
deliver  it  there,  though  some  of  the  fowls 
were  damaged,  as  all  were  imperiled  by  the 
weather  conditions,  it  was  the  duty  of  ap- 
pellees' agents,  the  factors,  to  do  what  they 
reasonably  could  under  the  circumstances  to 
prevent  further  loss  and  damage.  Damages 
accruing  thereafter  are  not  chargeable  to  the 
carrier,  although  such  damages  would  not 
have  occurred  but  for  the  carrier's  original 
negligence.  This  principle  is  fully  discussed 
and  applied  in  Raleigh  v.  Clark,  114  Ky.  732. 
71  S.  W.  857.  This  brings  out  more  clearly 
the  error  in  the  Instruction  given,  and  shows 
wherein  it  may  have  been,  and  from  the 
verdict  apparently  was,  prejudicial  to  ap- 
pellant; for  the  instruction  given  told  the 
Jury  that  if  the  carrier  failed  to  deliver  the 
car  at  the  customary  and  usual  place  for 
delivering  freight  of  this  character,  with 
reasonable  diligence  and  dispatch,  and  that 
by  reason  of  such  failure  said  poultry  was 
damaged  and  injured,  the  Jury  should  find 
for  the  plaintiffs  such  compensatory  damages 
as  they  sustained  by  reason  of  such  failure, 
from  which  it  was  not  unreasonable  for  the 
Jury  to  deduce  the  conclusion  that  all  dam- 
ages accruing  after  the  failure  to  so  deliver 
the  car  were  recoverable  from  the  carrier 
under  the  instruction.  In  a  sense,  all  the 
subsequent  damages  did  result  from  such 
failure.  Notwithstanding,  where  plaintiff's 
representatives  upon  the  ground  could  have 
prevented  it  by  ordinary  care,  to  that  extent 
It  was  not  recoverable  from  the  carrier.  Ad- 
ditional Instruction  should  have  been  given 
embodying  these  principles,  and  which  were 
in  substance  covered  by  some  of  the  Instruc- 
tions asked  for  by  appellant.  We  think  it 
would  also  be  well  to  give  the  Jury  an  in- 
struction defining  the  measure  of  damages. 
The  contention  is  made  also  that  the  in- 
struction given  is  erroneous,  in  that  it  failed 
to  submit  to  the  Jury  the  question  of  ap- 
pellant's negligence  in  failing  to  deliver  the 
car  as  expeditiously  as  it  reasonably  could 
have  done.  Although  negligence  in  this  re- 
'spect  is  charged  in  the  petition,  we  think  the 
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action  Is,  as  It  was  treated  by  the  trial  court, 
ex  contractn,  and  not  ex  delicto.  Tbe  salt 
Is  for  a  breach  of  a  contract,  and  not  upon 
case.  li.  ft  N.  R.  R.  Co.  v.  Wathen,  49  S. 
W.  185,  22  Ky.  Law  Rep.  82. 

But  for  the  error  Indicated  the  Judgment 
must  be  reversed,  and  cause  remanded  for 
a  new  trial  under  proceedings  not  incon- 
sistent herewith. 


GABOURY  et  al.  v.  COOMBS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  16,  1905.) 

1.  Appeai.  —  Rbcobd  —  Pbockedinqs  aftbb 
judoment. 

An  order,  entered  by  the  trial  court  after 
final  judgment,  reciting  that  certain  evidence 
was  heard  on  the  trial,  could  not  be  considered 
on  appeal,  as  the  trial  court  was  without  juris- 
diction to  enter  it 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  3522.] 

2.  Same— Review— SuFiiciENOT  op  Becobd— 
Affidavits. 

Where,  on  appeal,  appellee  filed  affidavits 
to  tbe  efEect  that  a  certain  deposition  was  taken 
and  read  and  not  copied  in  Uie  transcript,  and 
there  were  counter  affidavits,  the  court  could 
not  determine  the  question. 

8.   SAMX  — DEFKOr    IK    TBAHSCBIFT  — COBREC- 
TION. 

Where  a  deposition  was  taken  and   read 
on  the  trial,  and  not  copied  in  the  transcript, 
it  might  be  copied  and  tendered  as  an  additional 
transcript. 
4.  Same— Lost  Deposition. 

Where  a  deposition  taken  in  a  cause  was 
lost  from  the  record,  steps  might  be  taken  in 
the  trial  court  to  supply  the  lost  record,  and, 
when  supplied,  a  copy  of  it  might  be  tendered 
on  appeal. 

Appeal  from  Orcolt  Court,  Warren  County. 
"Not  to  be  ofDclally  reported." 
Action  between  J.  A.  Gaboory  and  others 
against  one  Coombs  and  othen.  In  which  the 


former  appeal.    Motion  to  set  aside  the  sub-  * 
mission  overruled. 

Thomas  W.  Bnilitt,  for  appellants.  Greene 
ft  Van  Winkle  and  B.  W.  Proctor,  for  ^;>pellee 
Klster. 

HOBSON,  C.  J.  Appellee  Kister  moves  to 
set  aside  the  submission  and  to  file  an  order 
of  the  drcnit  court,  made  on  December  1, 
1900,  which  recites  that  certain  evldmce 
was  heard  on  the  trial.  Tbe  case  was  tried 
at  the  June  term,  1900,  of  tbe  drcult  ooart, 
and  final  judgment  was  entered  at  that  term. 
The  court  had  lost  jurisdiction  over  the  case 
when  the  order  of  December  1st  was  en- 
tered, and  could  make  no  order  of  this  char- 
acter in  it,  except  by  consent  The  order  is, 
therefore,  not  properly  a  part  of  the  record, 
and  the  motion  to  file  a  copy  of  it  is  over- 
ruled. 

Appellee  also  files  aflidavits  to  the  effect 
that  the  deposition  of  J.  A.  Oaboury  was 
taken  In  tbe  action,  filed,  and  read  cm  the 
trial.  This  deposition  la  not  copied  in  the 
transcript  On  tbe  other  hand,  affidavits 
are  filed  tending  to  show  that  no  such  Oep- 
osition  was  in  the  record.  On  such  a  show- 
ing this  court  cannot  determine  what  the 
fact  is.  If  there  is  such  a  deposition  in  the 
record,  appellee  may  have  it  copied  and  ten- 
der the  copy  of  the  deposition  as  an  addi- 
tional transcript;  or  if  the  deposition  is 
lost  from  the  record,  and  cannot  be  found, 
steps  may  be  taken  In  the  Warren  drcnit 
court  to  supply  the  lost  record,  and,  when 
supplied  by  that  court,  a  copy  of  It  may  be 
tendered  here.  But  on  the  present  showing 
the  motion  to  set  aside  the  Babmlssloa  la 
overruled. 

Motion  overruled. 
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HEIM  et  aL  v.  FIOG  ct  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  16,  1905.) 

MDRICIPAI.    COBPOBATIOHS— STBEKT    IltPBOVE- 

HEKTs— Obigirai.  Conbtbuction— Liabili- 

TT  FOB  Cost. 
Though  a  road  waa  improyed  br  pttttinat 
down  macadam  a  foot  deep  for  the  widtn  of  18 
feet,  without  curbing  or  guttering,  the  original 
dirt  road  remaining  on  each  side  of  the  mac- 
adam, the  improvement  being  made  by  the 
abutting  owners  under  a  statute  providing  that 
after  the  improvement  it  should  be  a  public 
toad,  and  ^ould  be  kept  in  repair  aa  such  by 
the  county,  the  work  done  on  It  after  it  was 
taken  into  a  city  and  the  city  built  up  along  it, 
«o  that  it  became  a  street,  of  grading,  curbing, 
and  paving  it  from  curb  to  curb,  a  width  of  W 
feet,  was  original  construction,  and  not  recon- 
struction of  the  street,  so  that  the  abutting  own- 
era  were  liable  therefor. 

Apiieal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Snlt  by  A.  F.  Helm  and  others  against 
L.  R.  Flgg  and  another  to  hare  plaintiffs' 
property  adjudged  free  of  any  lien  for  im- 
provement of  a  street  Judgment  for  de- 
fendants.   Flalntlfls  appeaL    Affirmed. 

Lane  ft  Harrison,  for  appellants.  A.  B. 
Richards  and  L.  B.  Teaman,  (or  appellee 
city  of  liOulSTiUe.  Wm.  Furlong,  (or  appel- 
lee FIgg. 

HOBSON,  0.  3.  By  an  act  approved 
April  21,  1882  (2  Acts  1881-82,  p.  683,  C. 
1180),  passed  by  the  General  Assembly,  on 
the  petition  o(  a  majority  of  the  property 
owners  on  either  side  of  the  Fountain  Ferry 
road,  in  Jefferson  county.  It  was  provided 
that  the  road  might  be  Improved  and 
macadamized  at  the  expense  o(  the  adjoin- 
ing property  O'wners.  A  tax  was  Imposed 
OD  the  owners  o(  the  land  lying  between 
two  parallel  lines  800  feet  distant  (rom  the 
center  o(  the  road  on  either  side.  It  was 
also  provided  in  the  act  that  after  the  road 
was  Improved  as  therein  directed  it  should 
be  a  public  road,  and  should  be  thereafter 
kept  in  repair  by  Jefferson  county  as  such. 
The  Improvement  was  made,  and  In  the  suit 
to  en(orce  the  tax  It  was  held  by  this  court 
that  as  to  those  persons  who  had  not  peti- 
tioned (or  the  passage  o(  the  act  It  was 
unconstitutional  and  void.  Graham  v.  Gon- 
ger,  85  Ky.  582,  4  S.  W.  827.  The  tax  was 
paid,  however,  by  the  other  property  own- 
ers, who  were  held  liable  (or  it.  The  road 
continued  a  county  highway  until  the  terri- 
tory referred  to  was  annexed  to  the  city 
In  the  year  1895.  After  this  was  done,  the 
bad  condition  o(  the  road  making  it  neces- 
sary to  Improve  It,  the  city  council,  by  an 
ordinance  approved  July  14,  1903,  directed 
that  this  road,  which  was  then  a  part  of 
Market  street,  should  be  graded,  curbed,  and 
paved  with  vitrified  brick.  A  contract  was 
made  with  Ij.  B.  Flgg  for  the  work,  pursu- 
ant to  the  ordinance,  on  January  2d,  1904. 
Plgg  did  the  work.  The  cost  of  It  was 
apportioned  to  the  abutting  lot  owners,  and 


apportionment  warrants  were  Issued  to  the 
contractor.  Thereupon  appellants,  who  are 
owners  of  abutting  property,  brought  this 
suit,  praying  that  the  apportionment  war- 
rants be  canceled  and  that  their  property 
be  adjudged  free  of  any  lien  (or  the  im- 
provement The  contractor  made  bis  an- 
swer a  coimterclalm  against  the  plaintiffs 
and  a  cross-petition  against  the  city,  praying 
Judgment  against  the  plaintiffs  and  their 
property,  or.  If  they  were  held  not  liable, 
against  the  city,  for  the  cost  of  the  work. 
The  circuit  court  held  the  property  liable, 
and  the  property  owners  appeal. 

The  only  question  which  we  deem  it  neces- 
cessary  to  determine  on  the  appeal  is  whether 
the  work  was  original  construction  or  recon- 
struction of  the  street  Prior  to  the  act  o( 
1882  the  Fountain  Ferry  road  was  an  ordi- 
nary dirt  road,  and  Its  bad  condition  prompt- 
ed the  petition  to  the  Legislature  (or  the 
passage  of  the  act  referred  to.  The  mac- 
adam which  was  put  down  under  that  act 
was  18  feet  In  width  and  12  Inches  deep. 
There  was  no  curbing  or  guttering.  On 
each  side  of  the  18-foot  macadam  pike 
there  remained  the  original  dirt  road,  and 
after  the  work  was  done  the  road  was  kept 
In  repair  by  Jefferson  county  as  a  county 
road.  While  this  road  was  sufficient  as  a 
county  highway,  It  was  manifestly  not  suf- 
ficient for  a  city  street  It  was  not  con- 
templated by  the  act  of  1882  that  a  city 
street  was  to  be  built,  but  only  a  count7 
highway.  When  this  highway  was  taken 
into  the  city,  and  the  city  built  up  along 
It,  so  that  It  became  a  street  a  very  different 
character  of  Improvement  was  necessary. 
By  the  contract  with  Flgg  under  the  ordi- 
nance approved  In  1903  the  street  was 
graded,  curbed,  and  paved  with  vitrified 
brick  (rom  curb  to  curb;  the  carriageway 
thus  Improved  being  40  feet  wide.  In  other 
words.  It  was  Improved  as  similar  streets 
In  the  city  and  made  adequate  for  the 
necessities  o(  city  IKe.  The  fact  that  the 
road  had  been  Improved  20  years  before  as 
a  county  highway,  and  bad  thereafter  been 
kept  up  as  such,  does  not  constitute  the 
Improvement  which  is  now  made  a  recon- 
struction. The  city  street  has  been  con- 
structed for  the  first  time  since  the  road 
was  taken  Into  the  city  and  became  a  part 
of  the  city's  ways.  It  Is  entirely  immaterial 
who  paid  for  the  Improvement  made  In 
1882.  It  Is  conceded  that  under  several 
decisions  of  this  court,  1(  this  Improvement 
had  been  made  by  the  owners  of  the  road, 
the  present  work  could  not  be  regarded  a 
reconstruction  of  the  street  McHenry  v. 
Selvage,  99  Ky.  232,  35  S.  W.  645 ;  Wymond 
V.  Barber  Asphalt  Paving  Company,  77  S. 
W.  203,  25  Ky.  Law  Rep.  1135;  City  of 
Catlettsburg  v.  Self,  74  S.  W.  1064,  25  Ky. 
Law  Rep.  161 ;  Adams  v.  Ashland,  80  S.  W. 
1105,  26  Ky.  Law  Rep.  184.  The  question 
whether  the  present  work 
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construction  of  the  street  or  a  reconstruc- 
tion depends  upon  the  nature  of  the  work 
done  under  the  act  of  1882,  and  not  upon 
who  paid  for  It  The  court  has  never  under- 
taken to  lay  down  a  rule  defining  what  Is 
original  construction  and  what  is  recon- 
struction, but  has  preferred  to  determine 
each  case  upon  Its  facts.  Under  the  de- 
cisions above  referred  to  we  are  clearly  of 
the  opinion  that  the  ImproTement  of  the 
road  made  in  1882,  being  only  to  secure  a 
better  county  highway,  cannot  be  regarded 
an  original  construction  of  a  street  some 
20  years  afterwards,  when  the  land  has  been 
taken  into  the  city. 
Judgment  affirmed. 


Hx  parte  CITY  OF  PADUOAH. 
(Court  of  Appeals  of  Kentucky.    Not.  15,  190S.) 

1.  MuniOIPAI,      COBPOBATIONS  —  PTTBUO      IM- 
PBOVBIfKNTS  —  DkLEOATION     OF    FOWEB    BT 

Municipality. 
A  municipal  ordinance  providing  for  the 
reconstmctioD  of  streets  with  such  material 
as  might  be  deemed  best  by  the  board  of  public 
works,  and  requiring  the  board  of  public  works 
to  reiport  to  the  general  council  the  kind  of 
material  they  should  recommend,  and  stipulat- 
ing that  the  general  council  should  approve  the 
report  of  the  board  before  the  contract  was  let 
by  the  latter,  pursuant  to  which  the  board  re- 
ported to  the  council  and  the  council  con- 
curred in  its  report  and  authorized  it  to  close 
the  contract,  was  not  subject  to  the  objection 
of  delegating  to  the  board  of  public  works 
legislative  power  belonging  to  the  general  coun- 
cil, but  the  action  of  the  board  as  approved 
by  the  council  was  in  effect  that  of  the  council. 

2.  Same  — Ikpsovement  Obdiranck  —  Speci- 
fication AS  TO  Matebiai.. 

A  municipal  ordinance  directing  the  recon- 
struction of  certain  streets  with  "vitrieed  brick, 
bithulithis,  bituminous  macadam,  or  other  im- 
proved material,"  was  not  objectionable  because 
of  its  mention  of  different  materials ;  but  it 
was  proper  that  the  ordinance  should  be  so 
framed  in  order  to  bring  about  competition  in 
bidding. 

Appeal  from  Circuit  Court,  McCradcen 
County. 

"Not  to  be  officially  reported." 

Ex  parte  petition  by  the  city  of  Paducah 
to  test  the  validity  of  ordinances  enacted  by 
its  general  council.  From  a  Judgment  sus- 
taining the  ordinances,  petitioner  appeals. 
Affirmed. 

James  Campbell,  Jr.,  for  appellant 

NUNN,  J.  This  ex  parte  proceeding  was 
instituted  by  the  city  of  Paducah  to  test  the 
validity  of  two  ordinances  enacted  by  its 
general  council,  consisting  of  a  board  of 
councilmen  and  a  board  of  aldermen.  The 
authority  of  this  ex  parte  proceeding  is 
found  In  section  3063.  Ey.  St  1903,  which  is 
as  follows :  "The  validity  of  city  ordlnancee 
and  by-laws  may  be  tried  by  writ  of  pro- 
hibition from  the  circuit  court,  with  right  of 
apt>eal  to  the  Court  of  Appeals,  or  upon  ex 
parte  petition  by  the  city,  or  any  bona  fide 
citizen  and  resident  thereof,  to  the  circuit 


court,  with  right  of  appeal;  and  it  is  made 
the  duty  of  said  court  to  give  such  cases 
precedence  of  all  other  cases,  so  that  prompt 
dedsions  may  be  rendered."    The  two  ordi- 
nances are  alike.    The  only  dlfTerence  is  they 
apply  to  improvements  of  streets  and  side- 
walks in  different  portions  of  the  city.     The 
ordinance  reads  as  follows: 
"An  ordinance  providing  for  the  reconatruc- 
tion  of  Jefferson  street  from  the  east  prop- 
erty line  of  Second  street  to  the  west 
property  line  of  Ninth  street  and  Sixth 
street   from   the   north   property   line   of 
Broadway   street   to   the  south  property 
line  of  Jefferson  street,  and  Seventh  street 
from  the  north  property  line  of  Broadway 
street  to  the  south  property  line  of  Jeffer- 
son street.  In  the  dty  of  Padncab,  Ken- 
tucky. 

"Section  1.  Tliat  Jefferson  street  from  the 
east  property  line  of  Second  street  to  the 
west  property  line  of  Ninth  street,  and  Sixth 
street  from  the  north  property  line  of  Broad- 
way street  to  the  south  property  line  of 
Jefferson  street,  and  Seventh  street  from  the 
north  property  line  of  Broadway  street  to  the 
south  property  line  of  Jefferson  street,  and 
Ninth  street  from  the  north  property  line  of 
Broadway  street  to  the  south  property  line 
of  Ninth  street  be  and  Is  hereby  ordered  and 
directed  to  be  reconstructed  and  rebuilt  of 
vitrified  brick,  bithulithis,  bituminous  mac- 
adam, or  other  improved  material  which 
may  be  deemed  best  by  the  board  of  public 
works. 

"Sec.  2.  That  the  said  board  of  pnbli<> 
works  are  to  report  to  the  general  council 
what  kind  of  material  they  recommend  for 
the  improvement  of  said  street,  and  cost  of 
construction,  and  the  general  council  of  the 
city  are  to  approve  of  the  report  of  tlie  board 
of  public  works,  before  said  contract  is  let 
by  said  board. 

"Sec.  8.  That  said  improvements  mention- 
ed in  section  1  of  this  ordinance  shall  be  done 
in  all  respects  and  in  conformity  to  and 
with  the  plans,  specifications  and  profiles  of 
the  city  engineer,  made  and  provided  for  said 
work,  and  the  said  plans  and  specifications 
and  profiles  are  hereby  adopted  as  a  part 
of  this  ordinance  as  fully  as  if  embodied  here- 
in and  attached  hereto,  and  are  designated  by 
being  marked  'A.' 

"Sec.  4.  That  said  work  shall  be  executed 
under  the  direction  of  the  board  of  public 
works  and  supervision  of  the  dty  engineer, 
and  work  shall  be  commenced  and  begun  ou 
the  Ist  day  of  May,  1905,  and  shall  be  com- 
pleted on  or  before  the  1st  day  of  November, 
1905. 

"Sec.  5.  The  costs  of  the  reconstruction  of 
said  streets  shall  be  paid,  one-half  by  the  city 
of  Paducah  out  of  the  funds  derived  from  the 
sale  of  bonds  issued  by  the  city  of  Paducah. 
Kentucky,  in  pursuance  to  an  ordinance 
adopted  by  the  council  on  the  29th  of  Sep- 
tember, 1903,  and  by  the  board  of  ald^-men 
ou  the  1st  of  October,  1903,  and  approved  by 
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D.  A.  Yelser,  mayor,  October  2, 1903,  and  the 
otber  half  Bball  be  paid  by  ttae  property  own- 
ers abutting  or  fronting  said  property,  except 
tbat  the  city  of  Paducah  shall  pay  for  all 
improvements  at  Intersectlona  with  streets 
and  public  alleys.  If  any  such  there  be. 

"Sec.  ft.  The  contracter  shall  be  paid  on 
estimates  furnished  by  the  city  engineer,  and 
approved  by  the  board  of  public  works,  in  ac- 
cordance with  the  terms  of  the  contract  as 
made  by  the  board  of  public  works. 

"Sec  7.  This  ordinance  shall  take  effect 
from  and  after  Its  adoption,  approval  and 
pobllcatlon." 

It  appears  that  all  the  requirements  of  the 
Constltntlon  and  statutes  were  compiled  with 
by  the  board  of  coundlmen  and  the  board  of 
aldermen  In  the  manner  and  mode  of  passing 
these  ordinances.  But  It  is  contended  that 
the  ordinances  are  invalid  for  the  reason  that 
the  council  gave  to  the  board  of  public  works 
the  power  to  determine  the  material  with 
which  the  streets  were  to  be  constructed  and 
named  in  the  ordinances  more  than  one 
material  with  which  to  construct  the  same. 
It  appears  from  the  record  that  the  board  of 
public  works  duly  advertised  for  bids  for  the 
repair  and  construction  of  the  streets,  and 
received  bids  upon  all  material  named  in  the 
ordinances.  There  were  many  bids  made, 
and  at  different  prices.  The  board  of  pub- 
lic works  made  a  report  to  the  general  coun- 
rll  of  all  bids  received,  and  recommended  that 
certain  bids  were  the  lowest  and  best  bids 
ofTered  for  the  Improvement  of  the  streets 
and  sidewalks.  Upon  the  reception  of  this 
report  the  board  of  councllmen  and  the  board 
of  aldermen  by  almost  a  unanimous  vote,  en- 
acted the  following:  "On  motion,  the  above 
recommendation  of  the  board  of  public  works 
was  concurred  in,  and  the  board  authorized 
to  close  the  contracts  with  the  Southern 
Bithullthic  Company,  of  Nashville,  Tenn., 
and  with  Thomas  Bridges  &  Son,  of  Wabash, 
Ind"  The  Judge  of  the  circuit  court  deliver- 
pd  a  written  opinion  in  this  case,  which  we 
are  of  opinion  is  correct,  and  substantially 
represents  the  conclusion  at  which  we  have 
arrived  on  the  question  involved. 

The  only  suggestion  made  In  the  petition  is 
that  the  ordinances  are  Invalid  because  they 
save  to  the  board  of  public  works  the  power 
to  determine  the  material  with  which  the 
^eets  named  therein  were  to  be  constructed, 
and  that  the  lK>ard  of  public  works  had  no 
rigbt  to  make  contracts  for  the  construction 
of  the  streets  out  of  more  than  one  material. 


There  might  be  something  in  this  suggestion, 
if  the  position  assumed  was  correct,  for  it  is 
conceded  to  be  a  well-established  rule  that  a 
municipal  legislative  body  cannot  delegate 
its  legislative  powers  to  other  persons,  to  be 
exercised  by  such  persons.  Lowery  v.  Lex- 
ington, 75  S.  W.  202,  25  Ky.  Law  Rep.  393. 
But  we  are  of  opinion  that  counsel  for  the 
city  wholly  misconceives  the  I^al  effect  of 
the  two  ordinances.  The  board  of  public 
works  under  these  ordinances  has  not  been 
delegated  any  legislative  power  belonging 
to  the  general  council  of  the  city,  and,  fur- 
ther, the  board  is  not  given  power  to  deter- 
mine the  kind  of  material  with  which  the 
streets  are  to  be  constructed.  But  the  legal 
effect  and  meaning  of  each  of  the  ordi- 
nances is  only  to  give  power  to  the  board  to 
investigate  and  report  to  the  dty  council  for 
its  approval  or  rejection,  and  when  the  board 
did  investigate  and  report  preferences  for 
bids  and  materials,  as  provided  by  the  ordi- 
nances, and  its  action  was  approved  by  the 
city  council,  it  then  became  the  act  of  the 
city  council,  and  not  that  of  the  board  of  pub- 
lic works.  In  the  cose  of  Nevin  v.  Roach, 
86  Ky.  ^2,  6  S.  W.  546,  It  was  held  by  this 
court  that  a  report  of  the  city  engineer,  which 
was  adopted  by  the  city  council,  was  as  much 
the  act  of  the  council  as  if  the  council  had 
made  the  estimates  upon  which  the  report 
was  based.  So  that  under  the  two  ordi- 
nances in  controversy,  when  the  board  of  pub- 
lic works  made  a  report  to  the  general  coun- 
cil, and  the  council  approved  Its  action  In  the 
selection  of  bids  and  materials  with  which 
the  streets  should  be  constructed.  It  then 
became  the  act  of  the  city  council,  and  not 
the  act  of  the  board  of  public  works. 

Nor  are  the  ordinances  objectionable  for 
the  reason  contended  for  by  counsel  for  the 
dty,  on  account  of  different  materials  being 
mentioned  therein  with  which  the  streets 
were  to  be  constructed.  It  Is  obviously  good 
policy,  and  to  the  best  interest  of  the  public, 
that  ordinances  of  this  nature  should  be  so 
framed  as  to  bring  about  competition  in  the 
bidding  of  such  work.  This  court  so  held 
in  the  case  of  Fineran  v.  Central  Bithulithie 
Co.,  76  S.  W.  415,  25  Ky.  Law  Rep.  876. 
This  case  Is  not  in  conflict  with  the  case  of 
Hydes  &  Goose  v.  Joyes,  4  Bush,  464,  86  Am. 
Dec.  811. 

We  are  of  opinion  that  the  ordinances  are 
valid  The  circuit  court  so  held,  and  the 
Judgment  is  affirmed. 
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BROWN  ft  BBO.  T.  LAPP  et  aL 
<Oonrt  ef  Appeals  of  Kentucky.    Nov.  16, 190S.) 

1.  Judgment— Equitabli    Absiormxrt. 

A  judgment  for  the  recoTety  of  money, 
while  not  assignable  by  statute,  so  as  to  vest  the 
legal  title  in  the  assignee,  is  nevertheless  a 
chose  in  action,  subject  to  sale  and  equitable 
assignment. 

[Ed.  Note. — For  cases  in  point,  see  roL  80, 
Cent.  Dig.  Judgment,  {I  152&-1530.] 

2.  Same— Mode  of  Absionment. 

A  judgment  may  be  assigned  by  parol,  as 
well  as  by  written  contract. 

[Ed.  Note. — For  cases  In  point,  see  vol.  80, 
Cent  Dig.  Judgment,  H  1526-1530.] 

3.  Same. 

A  written  assignment,  made  pursruant  to  a 
previous  parol  agreement  assigning  a  judgment, 
relates  back  to  the  time  of  the  agreement. 

4.'  Same— PuBCHASE  fob  Set-Oef. 

A  debtor  may  buy  a  judgment  against  his 
creditor  to  use  it  as  a  set-oS. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent.  Dig.  Judgment,  g  1679.J 

5.  Set-Off— JuDOMEHTS. 

Where  a  debtor  purchased  a  judgment 
against  his  creditor,  it  was  good  as  a  set-oS 
to  its  full  amount,  notwithstanding  an  arrange- 
ment between  the  debtor  and  his  assignor  that 
it  should  not  be  paid  for  until  used,  and  then 
only  at  a  reduced  rate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  g|  1679,  1688.] 

6.  Same  —  Assigned   Judgment  —  Set-Off 
Against. 

Civ.  Code  Prac.  i  377,  provides  that  judg- 
ments for  the  recovery  of  money  may  be  set  off 
against  each  other,  with  due  regard  to  the  legal 
and  equitable  rights  of  all  persons  interested 
therein.  Held  that,  where  a  judgment  creditor 
assigned  a  portion  of  bis  judgment  to  others, 
the  assignee  took  the  same  subject  to  a  set-oS 
against  it  owned  by  another  at  the  time  of  the 
assignment. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  80, 
Cent.  Dig.  Jndg&ent,  S§  1562,  1579-1581.] 

7.  Same— Notice  of  Assignment. 

Where  a  judgment 'debtor  obtained  an  as- 
signment of  a  judgment  against  his  jnd^ent 
creditor,  he  was  not  required  to  file  a  notice  of 
the  assignment  as  against  a  subsequent  assignee 
of  his  judgment  creditor;  the  rule  of  caveat 
emptor  t>eing  applicable. 

8.  Same  —  Estoffei.  —  Dexat  in   Assebtihg 
Set- Off. 

Defendant,  against  whom  a  judgment  had 
been  rendered,  obtained  an  assignment  of  a 
judgment  against  plaintiff  and  then  appealed 
to  the  Supreme  Court,  and  after  an  affirmance 
filed  a  motion  for  a  set-off;  third  persons  hav- 
ing in  the  meantime  taken  an  assignment  of 
a  portion  of  plaintiff's  judgment  Held,  that 
as  against  such  persons  defendant's  motion  was 
not  too  late,  on  the  theory  that  he  liad .  misled 
plaintiff's  assignee ;  defendant  having  not  been 
under  an^  obligation  to  employ  his  set-off  until 
bis  liability  was  finally  determined. 

ft  Attobney  and  Client^Attobnet's  Lien. 
Attorneys  who  prosecuted  a  suit  had  a  lien 
on  the  judgment  for  their  contract  fee,  to. the 
extent  of  which  the  judgment  was  not  subject 
to   a   set-off. 

10.  Mabshaunq  Assets  — Actions— Bubdbn 
of  Pboof. 
Where  one  invokes  the  rule  that,  where  two 
have  a  lien  or  claim  against  a  fund  and  one 
has  also  a  lien  or  claim  against  another  fund, 
the  latter  should  first  exhaust  his  exclusive 
security,  the  burden  is  on  him  to  show  that 
there  is  some  other  security. 


Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First  Divi- 
sion. 
"Not  to  be  oflSdally  reported." 
Action  by  Abe  Lapp  and  another  against 
Brown  &  Bro.,  In  which  plalntifTs  obtained 
a  judgment,  and  from  a  jud^rment  disallow- 
ing a  set-off  defendants  appeal.    Reversed. 

B.  E.  McB^,  for  appellants.  Norton  L. 
Goldsmith,  for  appellees. 

O'REAR,  J.  Appellee  Abe  Lapp  obtained 
a  judgment  In  the  Jefferson  circuit  court 
against  appellants  for  $480  upon  an  account 
for  services  which  he  rendered  tbem,  and 
sued  for  In  that  action.  On  February  24, 
1903,  appellee  caused  an  execution  to  issue 
upon  that  Judgment  On  March  11th  there- 
after appellants  gave  notice  that  tbey  had 
become  the  owners  by  assignment  to  them 
of  a  certain  judgment  for  $1,500,  which  had 
been  rendered  in  the  same  court  against  ap- 
pellee Abe  Lapp  and  L.  N.  Goldsmith,  in 
favor  of  the  Third  National  Bank.  On  the 
trial  of  the  motion  to  set  off  the  bank's  judg- 
ment against  the  one  first  mentioned,  Walter 
S.  Lapp  and  S.  Grabfelder  intervened,  claim- 
ing that  tbey  bad  each  been  assigned  for 
valuable  consideration  $100  of  Lapp's  Jadg- 
ment  against  appellants.  It  appeared  that 
appellants,  on  the  day  the  Jadgment  was 
rendered  against  them  In  Abe  Lapp's  favor, 
agreed  with  the  owner  of  the  bank's  Judg- 
ment for  $1,500  against  Lapp  and  Goldsmith 
that  the  latter  Judgment  should  be  assigned 
to  appellants  in  consideration  that  appellants 
would  pay  therefor  60  cents  on  the  dollar  of 
BO  much  of  it  as  they  could  use,  or  "as  was 
saved  to  them."  The  written  assignment 
was  not  made  till  some  time  afterward.  In 
the  meantime  Brown  &  Bro.  prosecuted  an 
appeal  from  the  judgment  against  tbem  in 
Abe  Lapp's  favor  for  $480  to  this  court 
where  it  was  affirmed.  77  &  W.  194.  Snb^ 
sequent  to  the  agreement  between  appellants 
and  the  owners  of  the  bank's  Judgment, 
which  has  been  alluded  to,  appellee  Lapp  got 
Walter  S.  Lapp  and  S.  Grabfelder  each  to 
'  advance  him  $100,  in  consideration  of  which 
he  agreed  to,  and  it  is  claimed  did  by  parol. 
assign  to  each  of  them  $100  of  the  $480  Judg- 
ment in  his  favor  against  appellants.  This 
arrangement  seems  to  have  been  in  Ignorance 
by  all  the  parties  to  it  that  appellants  had 
acquired  any  Interest  in  the  bank  judgment 
The  questions  for  decision  are:  Did  Brown 
&  Bro.  get  such  an  Interest  in  their  trans- 
action concerning  the  bank  judgment  that  it 
is  subject  to  be  set  off  against  the  $480  Judg- 
ment? And  what  are  the  relative  rights  of 
the  assignees  of  Abe  Lapp's  Judgment  and 
the  judgment  debtors,  Brown  &  Bro.? 

The  judgment  in  favor  of  the  bank  agaiast 
Abe  Lapp  and  L.  N.  Goldsmith  is  a  Judgement 
for  the  recovery  of  money,  and  Is  a  Joint  and 
several  liability  against  them.  It  might  have 
been  levied,  the  whole  of  It,  upon  the  Individ- 
ual property  of  either.    Wh}l^^t  assignable 
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by  Btatnte,  so  as  to  vest  the  legal  title  In  the 
assignee.  It  Is  nevertbeless  a  chose  subject 
to  sale  and  equitable  assignment,  and  one 
that  may  be  assigned  by  parol  as  well  as  by 
written  contract  Gray  v.  Briscoe,  6  Bush, 
687;  Newby  &  Taylor  v.  Hill  &  Million,  2 
Mete.  590.  The  written  assignment,  whenev- 
er made,  being  In  execution  of  the  previous 
parol  agreement,  relates  to  the  time  of  the 
real  transaction;  1.  e.,  of  the  agreement  where- 
in the  owner  agreed  to  sell  It  and  the  as- 
signees agreed  to  buy  It  at  a  certain  figure. 
The  right  to  control  It,  to  collect  It,  to  satis- 
fy It,  as  well  as  the  ownership  of  It  In  fact, 
Inured  to  the  assignees  the  moment  the  minds 
of  the  contracting  parties  to  that  agreement 
met  It  Is  settled  that  a  debtor  may  buy  a 
Judgment  against  his  creditor  for  the  pur- 
pose of  using  it  as  a  set-off.  Toung  v.  Mil- 
ler. 46  Ky.  640;  Overby  v.  Wells,  64  S.  W. 
%5,  21  Ky.  Law  Rep.  1316;  McBrayer  v. 
Dean,  ertc,  100  Ky.  308,  38  &  W.  608. 

It  Is  not  deemed  material  to  the  latter  per- 
son whether  bis  debt  is  to  be  used  as  a  set- 
off against  a  dalm  which  he  Is  asserting,  or 
whether  It  Is  to  be  satlsfled  out  of  his  prop- 
erty. In  either  event  he  discharges  what  he 
owes,  and  what  he  would  be  obliged  to  pay. 
So  It  must  follow  that,  although  the  assignee 
of  his  debt  obtains  a  valid  and  effectual  as- 
signment of  it  upon  the  agreement  that  It  Is 
to  be  so  used,  but  Is  not  to  be  paid  for  till  so 
naed,  and  then  only  at  a  reduced  rate,  the 
terms  of  that  transaction  cannot  properly 
concern  him.  If  his  creditor  parts  with  It 
to  another  for  less  than  its  face,  or  even  for 
no  consideration,  it  is  of  no  Interest  to  blm, 
u  he  is  nevertheless  bound  for  It  all,  and 
no  more.  He  is  not  entitied  to  the  gift  or 
the  bargain  which  his  creditor  sees  proper  to 
make  to  unother.  He  ought  to  be  satisfied 
to  satisfy  his  own  debt  At  any  rate,  the 
legal  rights  of  the  parties,  as  between  the 
assignee  of  a  Judgment  debt  and  the  Judg- 
ment debtor  are  precisely  the  same,  so  far  as 
the  latter's  liability  is  concerned,  as  If  It  had 
not  been  assigned.  'It  follows  that  Brown  & 
Bro.  owned  the  baiA  Judgment  against  Abe 
Lapp  and  Goldsmith  before  Lapp  attempted 
to  assign  Ills  Judgment  for  $480  against 
Brown  &  Bro. 

Andmtly  a  court  of  equity  would  have  had 
Jurisdiction  to  set  off  the  assigned  Judgment 
against  the  one  held  by  the  Judgment  debtor 
therein  against  such  assignee.  This  right 
has  beoi  preserved,  and  the  practice  simpli- 
fied by  statute,  in  this  state.  Section  377, 
Civ.  Code  Prac,  provides  that  Judgments  for 
the  recovery  of  money  may  be  set  off  against 
each  other  with  due  r^iard  to  the  legal  and 
equitable  rights  of  all  persons  Interested 
therein.  The  proceeding  is  by  notice  where 
the  Judgments  are  in  the  same  court,  or  by 
a  suit  in  equity  for  the  purpose  otherwise. 
Construing  a  8ecti<m  of  the  old  Code,  which 
was  the  same  as  section  377,  supra,  this  court 
in  Pbelfler  v.  Harris,  11  Bush,  400,  held  that 
an  assignee  of  a  claim  in  action,  before  the 
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Judgment  was  rendered,  had  priority  of  the 
right  of  the  Judgment  debtor  to  set  off  a 
Judgment  acquired  by  him  three  days  after 
the  Judgment  was  rendered  against  blm,  al- 
though he  had  no  notice  of  the  prior  assign- 
ment of  the  Judgment  against  him.  The 
court  held  that  neither  party  had  acquired  a 
legal  right,  and  that  he  who  held  the  elder 
equity  should  prevail.  Brown  &  Bro.,  who 
were  Judgment  debtors  to  Abe  Lapp,  in  good 
faith  and  for  value  acquired  the  equitable 
title  and  ownership  of  the  Judgment  against 
Lapp.  Subsequently  Lapp  assigned  his  Judg- 
ment to  others.  He  could  assign  only  what 
he  had.  Nothing  that  he  could  do  could  en- 
large his  own  title  or  Interest,  nor  diminish 
the  rights  of  his  Judgment  debtors.  His 
assignees  then  took  Just  what  he  had,  viz., 
a  Judgment  for  $480  against  Brown  &  Bro., 
subject  to  any  valid  and  legal  set-off  to  it 
they  had  when  it  was  assigned.  It  inevitably 
follows  that  Brown  &  Bro's.  equity  Is  the 
older,  and  should  prevail  over  the  equities 
of  Lapp's  assignees. 

Appellees  claim,  however,  that,  as  Brown 
&  Bro.  did  not  file  a  notice  of  their  assign- 
ment of  the  bank's  Judgment,  they,  Walter 
S.  Lapp  and  8.  Grabfelder,  were  suffered.  If 
not  induced,  to  give  credit  and  deal  with  it 
as  It  appeared  on  the  record.  There  is  no 
statute  requiring  such  notice  to  be  recorded. 
The  rule  of  caveat  emptor  applies  here,  as 
In  the  purchase  of  other  personal  property. 
So  long  as  Brown  &  Bro.  did  nothing  to  mis- 
lead appellees,  the  rights  of  the  parties  will 
be  settied,  as  are  other  purchasers  of  choses 
in  action.  The  elder  equity  will  prevail,  un- 
less there  Is  some  matter  of  estoppel.  This 
appellees  claim  there  is,  In  that  appellants 
have  so  long  neglected  the  making  of  their 
motion  as  to  have  misled  appellees  Into  sup- 
posing there  was  no  set-off  to  the  Judgment 
It  is  sufiacleut  to  say  that  appellants  were 
prosecuting  an  appeal  to  this  court  from  the 
Judgment  against  them,  contesting  all  liabil- 
ity whatever  on  It  Their  motion  to  set  off 
was  not  due,  or  at  least  they  were  not  bound 
to  take  the  course  of  using  a  set-off  against 
the  Judgment  imtil  such  time  as  their  liabil- 
ity upon  it  was  finally  dosed. 

It  Is  further  contended  that  as  It  was  not 
shown  that  Goldsmith,  who  was  Jolntiy 
bound  with  Lapp  in  the  Judgment  to  the  bank, 
was  not  shown  to  be  insolvent,  and  that  as 
Lapp  was  insolvent,  the  latter's  assignees 
ought  to  be  preferred  over  the  bank's  assign- 
ee, because  the  latter  could  presumably  sat- 
isfy their  Judgment  out  of  Goldsmith.  The 
rale  invoked  is,  where  two  have  a  Hen  or 
claim  against  a  fund  and  one  has  also  a  Hen  or 
claim  against  another  fund,  the  latter  ought 
to  first  exhaust  his  exclnslve  security  before 
coming  onto  the  common  fund.  Admitting 
the  applicability  of  the  rule,  still  It  should 
at  least  be  shown  by  him  who  Invokes  it  that 
there  is  another  security  subject  to  the  debt 
sought  to  be  poBtiMned.  As  appellants  had 
the  right  to  collect  the  whol»^f  the  bank 
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Jndgment  off  Lapp,  tbey  wtU  not  be  post- 
poned at  the  Instance  of  a  Junior  equity  npon 
tbe  mere  suggestion  that  they  may  have 
other  means  of  satisfying  their  demand. 
The  burden  was  on  the  holders  of  the  Junior 
equity  to  show  the  existence  of  another  se- 
curity to  appellants,  before  they  could  equi- 
tably ask  a  marstiallng  of  securities. 

The  attorneys  who  prosecuted  the  suit  of 
Abe  Lapp  against  appellants  had  a  lien  on 
the  Judgment  for  their  contract  fee.  It  was, 
therefore,  proper  to  have  disallowed  the  set- 
off to  that  extent  But,  as  to  appellees  Wal- 
ter S.  Lapp  and  S.  Orabfelder,  tbe  Judgment 
of  the  circuit  court  disallowing  the  set-off  Is 
erroneous,  and  must  be  reversed,  and  cause 
remanded  for  proceeedlngs  consistent  here- 
with. 


TERRELL  v.  McHBNRT  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  15, 1905.) 

1.  Mkchanics'   Liens  —  Oohtbaot  —  Tebus— 
bvidbrck. 

Slvidence  In  a  suit  to  enforce  a  mechanic's 
Hen  for  a  roof  held  to  sliow  that  it  was  put 
on  under  a  contract  that  it  should  not  be  paid 
for  if  it  leaked. 

2.  Same— Right   ov  Suboontbactobs. 

Under  Ky.  St  1903,  {  2463,  proTiding  that 
mechanics'  liens  shall  not  be  for  more  m  tlie 
aggregate  than  the  contract  price  of  the  original 
contractor,  the  subcontractor,  as  well  as  the 
contractor,  is  not  entitled  to  a  lien  for  any 
amount ;  the  contract  being  to  put  on  a  roof  to 
be  paid  for  only  in  case  it  did  not  leak  within 
80  days,  or  was  thereafter  stopped  from  leak- 
ing, and  it  not  having  been  made  so  it  would 
not  leak. 

Appeal  from  drcnit  Court  McCradten 
County. 

"To  be  ofDciaUy  reported." 

Action  by  John  McHenry  and  another 
against  Ed.  C.  Terrell.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

Ira  Julian  and  Bagby  &  Martin,  fOr  ap- 
pellant   Quigley  ft  Mocqnot  for  appellees. 

HOBSON,  C.  J.  Bd  G.  Terrell  was  putting 
up  a  livery  stable  In  Paducah.  John  Mc- 
Henry was  agent  for  a  paper  roofing  manu- 
factured by  a  concern  in  Chicago,  known  as 
"Climax  Roofing,"  composed  of  felt  asphalt 
and  sand.  By  an  arrangement  between  Ter- 
rell and  McHenry  the  stable  was  covered  wltlj 
this  roofing.  Terrell  declined  to  pay  for  the 
roof,  and  thereupon  McHenry,  who  had  made 
tbe  contract  with  Terrell,  and  G.  J.  Miller, 
who  had  put  tbe  roof  on  under  a  contract 
made  by  blm  with  McHenry,  filed  mechanics' 
liens  against  the  property  and  brought  this 
suit  to  enforce  them.  Terrell  defended  the 
suit  on  the  ground  that  he  had  entered  Into  a 
contract  with  McHenry  whereby  McHenry 
agreed  to  fnmlsta  to  him  and  have  placed  cm 
his  stable  the  roof  in  question  at  a  certain 
price  and  leave  the  same  for  30  days,  and  if 
the  roof  did  not  leak  In  that  time  Terrell  was 


then  to  pay  him  therefor,  bat  U  it  did  leak 
during  that  time  he  was  not  to  pay  him  for  It 
nor  until  it  was  stopped  from  leaking.  He 
alleged  that  the  roofing  was  of  Inferior  and 
defective  quality,  and  was  placed  on  the  roof 
In  an  unworlcmanlike  manner ;  that  it  leaked 
within  30  days;  that  McHenry  and  Miller 
were  at  once  notified  of  Its  condition,  and 
undertook  to  stop  the  leaks,  but  failed  to  do 
so,  and  the  roof  has  continued  to  leak  since. 
He  pleaded  a  counterclaim  for  the  damage  to 
his  property  by  reason  of  the  leaky  root.  His 
version  of  the  cwitract  was  denied  by  Mc- 
Henry and  Miller,  and,  the  case  being  heard, 
after  proof  was  taken,  the  court  gave  Judg- 
ment In  favor  of  the  plaintiffs,  and  tbe  de- 
fendant appeals. 

The  proof  shows  that  Terrell  knew  nothing 
about  the  roof  which  was  recommended  by 
McHenry.    McHenry,  being  asked  if  he  guar- 
antied the  roof  to  Terrell,  said  that  be  toU 
Terrell  that  If  the  roof  was  put  on  properly 
It  could  not  leak.    He  says  he  simply  sold  the 
material  to  Terrell.    On  tbe  other  band,  Ter- 
rell swears  positively  that  the  cmtract  be- 
tween him  and  McHenry  was  as  set  out  In 
his  answer,  and  In  this  statement  he  was 
confirmed  by  .his  brother,  who  took  part  in 
the  making  of  the  contract    The  testimony 
of  the  Terrells  is  sustained  by  a  number  of 
circumstances  In  the  record,    McHenry  began 
tbe  negotiations  with  Terrell  on  a  steamboat. 
He  thore  told  Terrell  that  he  understood  that 
he  was  putting  up  a  large  building,  and  that 
he  had  the  agency  fw  roofing  manufactured 
in  Chicago,  and  wonld  like  to  show  blm  soihr 
samples  of  It     After   this   he   saw   Terrell 
again  and  the  contract  was  made.    McHenry 
made  the  contract  with  Miller  to  put  on  the 
roofing,  and  on  one  Saturday,  while  Miller 
was  putting  it  on,  be  went  to  Terrell  to  get 
money  to  pay  his  hands.    Terrell  told  him 
that  he  was  not  to  pay  for  the  roof  if  it 
leaked  in  80  days,  and  refused  to  pay  Ixina. 
When  tbe  roof  leaked  Terrell  notified    Mc- 
Henry, and  McHenry  and  Miller  made  a  num- 
ber of  ^orts  to  stop  tlie  leaks,  which  were 
unsuccessful.    Finally,    when    Terrell    k^pt 
complaining  of  tbe  roof,  McHenry  said   to 
him,  "I  told  you  that  you  did  not  have  to 
pay  for  that  roof  until  it  qnit  leaking."     Tbe 
material  was  all  shii^ped  from  Chicago  to  Mc- 
Henry.   McHenry   paid    the   freight   on     It 
McHenry  made  the  contract  with  Bllller,  mnA 
Terrell    had   no    communication    with    lUm. 
McHenry  was  anxious  to  have  his  roof  tried, 
and  Terrell  did  not  know  anything  abOQ-t  it. 
These  circumstances  give  great  weight  to  the 
testimony  of  the  Terrells  to  tbe  ^ect  that 
McHenry   guarantied   the  roof  and  agreed 
that  Terrell  was  not  to  pay  for  it  if  It  leaked 
within  30  days.    That  the  roof  leaked,    and 
leaked  badly,  is  clearly  shown  by  the    evi- 
dence.   When  the  paper  was  put  on  -tlkere 
were,  as  Miller  says,  a  hundred  holes  In  tt. 
These  holes  were  patched,  but  tbe  patcbin^. 
according  to  other  witneoses,  did  not  Btmsdl 
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At  any  rate,  water  came  through  the  roof  to 
•nch  an  extent  under  the  eridence  as  to 
render  It  ▼alneleas  as  a  roof.  Aa  between 
Terrell  and  McH^nrr,  there  can,  onder  the 
evidence,  be  no  recovery  In  favor  of  McHenry 
against  TerrelL 

It  Is  Instated  that  Miller,  who  did  the  work, 
la  entitled  to  a  lien  as  a  subcontractor,  al- 
thongfa  McBenry,  under  whom  he  worked,  is 
not  entitled  to  recover.  We  cannot  concnr  In 
this  construction  of  the  statnta  Miller  was 
employed  by  McHenry,  and,  while  McHenry 
■ays  that  be  employed  Miller  at  the  request 
of  Terrell,  the  evidence  does  not  sustain  him 
In  this.  Miller,  having  been  employed  by 
McHenry,  must  look  to  McHenry  for  his  pay. 
If  McHenry  was  entitled  to  any  lien  on  the 
bouse.  Miller  would  be  entitled  to  the  benefit 
of  that  lien;  but  if  McHenry  has  no  claim 
which  he  can  enforce,  and  never  had  any, 
there  is  nothing  for  Miller's  right  to  attach  to. 
If  McHenry  had  had  a  claim  he  could  enforce 
against  Terrell,  and  Terrell  had  paid  Mc- 
Henry, leaving  Miller  unpaid,  a  different 
qoeetlon  would  be  presented.  But  where  a 
contractor  fails  to  carry  out  his  contract, 
and  the  owner  of  the  property  does  not  get 
what  he  contracted  for,  and  In  fact  gets  noth- 
ing of  any  value,  so  that  he  is  in  no  way 
Uable  to  the  contractor,  and  never  was  liable, 
the  subcontractor  must  look  to  the  person 


with  whom  be  contracted  for  his  pay.  Mc- 
Henry was  to  get  nothing  for  the  roof  if  it 
leaked  within  30  days,  nor  until  It  was  made 
to  stop  leaking.  Miller,  who  was  a  subcon- 
tractor under  McHenry,  is  in  no  better  at- 
titude, so  far  as  Terrell  is  concerned,  than 
McHenry,  with  whom  he  contracted.  If  Mil- 
ler has  a  lien  for  his  work,  then  the  company 
in  Chicago  which  furnished  the  material 
might  also  claim  a  lien,  and  thus  Terrell 
would  be  In  effect  required  to  pay  for  the 
roof,  although  it  was  guarantied  to  him  and 
was  valueless.  Parrish  v.  Christopher,  3 
S.  W.  608,  8  £:y.  Law  Rep.  868. 

The  statute  provides  (Ky.  St.  1908, 1  2463) : 
"The  liens  provided  for  herein  shall  in  no 
case  be  for  a  greater  amount  in  the  aggregate 
than  the  contract  price  of  the  original  con- 
tractor, and  should  the  aggregate  amount  of 
liens  exceed  the  price  agreed  upon  between 
the  original  contractor  and  the  owner  then 
there  shall  be  a  pro  rata  distribution  of  the 
contract  price  among  said  lien  holders."  The 
original  contract  price  In  the  case  before  us 
was  to  be  nothing  if  the  roof  leaked,  and 
therefore  there  is  nothing  to  prorate  among 
the  lienholders.  See  20  Am.  &  Eing.  Ency.  of 
Law,  862,  444. 

Judgment  reversed,  and  cause  remanded, 
with  directlcHis  to  the  circuit  court  to  dismiss 
the  petition. 
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LOWENTHAI^-HARRISON  CX).  ▼. 
EDMISTON  BROS,  et  aL 

(Court  of  Cirll  Appeals  of  Tezaa.    Oct  14, 
1005.) 

1.  AFPEAI/— ASSIONIIENTS   OT   Bbbob— Pbopo- 
8ITI0N. 

The  proposition  under  an  assignment  of 
error,  required  by  rule  30  of  Rules  for  Courts 
of  Civil  Appeals  (67  8.  W.  xvi),  unless  the  a»- 
sijrnment  itself  sufficiently  discloses  the  point: 
"In  construing  garnishment  papers,  the  court 
looks  to  all  papers  filed  in  the  garnishment  case, 
and  also  to  all  papers  in  the  original  case;  and 
all  affidavits  filed  in  the  garnishment  case  for 
the  purpose  of  obtaining  the  writ  of  garnish- 
ment must  be  construed  together  in  ascertain- 
ing if  all  papers  necessary  to  authorize  issuance 
of  garnishment  have  been  filed" — ^is  insufficient, 
because  not  showing  the  specific  ground  of 
error,  complained  of  in  the  assignment,  that  the 
court  erred  in  sustaining  the  motion  to  quash 
the  writ  of  garnishment  and  in  dismissing  the 
garnishment  proceediiu,  because  the  applica- 
tion therefor  was  in  niU  compliance  with  the 
law. 

2.  Sauk— Statement. 

A  statement,  subjoined  to  a  propKOsltion 
under  an  assignment  of  error,  that  plaintiff  filed 
two  papers,  not  named  or  described  further  than 
that,  talcen  together,  they  contain  all  the  re- 
quirements of  certain  sections  of  the  Revised 
Statutes,  is  but  a  stEitement  of  a  legal  propo- 
sition, and  not  a  statement  of  facts  taken  from 
the  record,  as  required  by  rule  SI  of  Rules 
for  Courts  of  Civil  Appeals  (67  S.  W.  xvi). 

Appeal  from  Anderson  County  Oonrt;  G. 
W.  HudBon,  Judge. 

Oarnlahment  proceedings  by  the  Lowen- 
thal-Harrison  Company  against  Edmiston 
Bros.,  gamlsbees  of  the  Drummond  Mill  & 
Blevator  Company.  Proceedings  dismissed, 
and  plaintiff  appeals.    Affirmed. 

Gregg,  Brown  &  Brooks,  for  appellant 
Jolin  Young  Goocb  and  Thos.  B.  Greenwood, 
tor  appellees. 

PLEASANTS,  X  Appellant,  a  corporation, 
having  a  claim  against  the  Drummond  Mill 
&  Elevator  0>mpany,  brought  suit  thereon 
in  the  county  court  of  Anderson  county,  and 
applied  for  and  obtained  the  issuance  of  a 
writ  of  garnishment  against  the  appellees, 
Edmiston  Bros.  Upon  the  trial  of  the  gar- 
nishment suit,  the  court  below  sustained  ex- 
ceptions interposed  by  the  defendants  in  the 
original  suit  to  the  garnishment  proceedings, 
and  dismissed  same.  From  this  order  of 
dismissal  plaintiff  in  the  court  below  prose- 
cutes this  appeal. 

The  only  assignment  of  error  presented  in 
appellant's  brief,  together  with  its  accom- 
panying proposition  and  statement  is  as 
follows: 

"The  court  erred  in  sustaining  the  Drum- 
mond Mill  &  Elevator  Company's  motion  to 
quash  the  writ  of  garnishment  issued  herein 
on  the  22d  day  of  June,  1904,  addressed  to 
the  sheriff  or  any  constable  of  Trinity 
county,  Tex.,  and  in  dismissing  said  garnish- 
ment proceeding  on  said  motion,  because  the 
application  for  same  was  In  full  compliance 
with  the  law. 

"Proposition:    In   construing  garnishment 


papers,  the  court  looks  to  all  papers  filed  In 
the  garnishment  case,  and  also  to  papers  in 
the  original  case;  and  all  affldaylta  filed  In 
the  garnishment  case  for  the  pntpoae  of  ob- 
taining the  writ  of  garnishment  must  be  con- 
strued together  in  ascertaining  If  ail  papers 
necessary  to  authorize  issuance  of  garnish- 
ment have  been  filed. 

"Statement:  On  the  22d  day  of  June,  1904, 
the  plaintiff  filed  two  papers  at  the  same 
time  for  the  purpose  of  obtaining  tbe  writ 
of  garnishment  to  issue  to  Trinity  countr, 
as  shown  by  bill  of  exceptions  as  follows: 
'And  It  being  further  known  that  upon  tbe 
hearing  of  said  motion  to  quash  It  was  ad- 
mitted that  the  two  above-mentioned  papers: 
were  filed  with  the  clerk  at  the  same  time 
for  the  purpose  of  securing  tbe  issuance  of 
said  writ  of  gamiabment,  and  that  tbe  same 
was  issued  upon  the  filing  of  said  two  papers.' 
Both  of  said  papers  were  sworn  to,  and, 
taken  together,  contained  all  tbe  require- 
ments of  section  2,  art  217,  and  article  219 
of  the  Revised  Statutes  of  1895,  and  were 
both  filed  in  the  gamlshmoit  case." 

Appellee  objects  to  our  consideration  of 
this  assignment  for  two  reasons:    First,  be- 
cause   tbe    proposition    thereunder    is    not 
germane  to  the  assignment;  and,  second,  be- 
cause the  proposition  is  not  followed  by  a 
sufficient  statement  from  the  record  as  re- 
quired  by    rule   81,    67   S.    W.     xvL     We 
think  both  of  tbeae  objections  should  be  sus- 
tained.   It  may  not  be  absolutely  accurate  to 
say  that  the  proposition  above  set  out  is 
not  germane  to  the  assignment,  because  from 
the   general   nature  of   the  assignment    the 
proposition  might  be  pertlnait  to  tbe  error 
complained  of;  but  it  is  manifestly  incom- 
plete and  insufficient,  since  it  may  be  con- 
ceded to  be  sound,  and  yet  the  specific  ground 
of  error  complained  of  in  the  assignment 
would  not  be  shown.    Rule  30;  94  Tex.  660. 
67  S.  W.  xvi;  Waters-Pierce  Oil  Go.  ▼.  Cook 
(Tex.  Civ.  App.)  26  S.  W.  97.    Tbe  statement 
following    the    proposition    is    clearly     In- 
sufficient   The  two  papers  referred  to  in  tbe 
statement  are  not  even  named,  and  notlilng 
Is  said  as  to  what  they  contain,  further  than 
that,  taken  together,  they  contain  all  the  re- 
quirements of  section   2,   art   217,    and   of 
article  219  of  the  Revised  Statutes  of  1895. 
This  is  but  a  statement  of  a  legal  conclusion, 
and  not  a  statement  of  facts  taken  from  the 
record,  as  required  by  rule  31.    If  we  con- 
cede the  soundness  of  tbe  proposition  and  the 
truth  of  the  facts  set  out  in  the  statemoit 
the  error  complained  of  by  the  assignment  is   ' 
not  made  apparent;  and  any  presentation  of   | 
an  assignment  which  fails  to  do  this  is  not 
in  compliance  with  the  rules  and  will  not  be    > 
considered.    Rule  31,  94  Tex.  660,  67  S.  W.    { 
xvi;  Cooper  v.  Hiner,  91  Tex.  658,  45  S.  W. 
554;  Railway  Co.  v.  Puente  (Tex.  Civ.  App.t   i 
70  a  W.  362;  Parker  Co.  t.  Jadtson  (Tex.   , 
Civ.  App.)  23  S.  W.  924;  Westinghonse  Co.  t. 
Troell  n^ex.  Civ.  App.)  70  S.  W.  324;  Holton  i 
T.  Railway  Co.,  71  a  W.  408,  6  Tex.  (X  Rep.  I 
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112;  Railway  Co.  t.  Lee,  74  S.  W.  846,  7  Tex. 
Ct  Rep.  44. 

Appellant  ttaylng  failed  to  present  any 
error  In  Its  brief  In  such  manner  as  to  re- 
quire oar  consideration,  and  there  being  no 
error  apparent  of  record,  the  judgment  of 
the  court  below  will  be  affirmed;  and  it  la  so 
ordered. 


SOUTHERN  CONST.  CO.  t.  HINBXB.* 

(Court  of  Civil  Appeals  of  Texas.    June  24, 
1908.) 

1.  Masteb  and  Sebvaht— Injttbibs  to  Sebv- 
ant  —  contkibutoby  neouaxngb  —  quxs- 
noiT  itm  JiTBT. 

In  an  action  for  injorlea  to  a  brakeman 

while  coupling  cars,  plaintiff  held  not  guilty  of 

eontribatory  negligence  aa  matter  of  law. 

Z  Same — Nzslioknce — Pboxiuatx    Cause  — 

QlTEaTION  FOB  JUBT. 

Whether  plaintiff's  injories  were  proximate- 
ly caused  by  defendant's  negligence  in  failing  to 
stop  the  cars  which  ran  into  and  injured  plain- 
tiff held  a  question  for  the  jury. 

3.  Tbial  —  Requests  to  Chabox  —  Inbtbuo- 

TI0N8  ALBEADY  OIVXN. 

A  party  is  entitled  to  prepare  and  demand 
the  giTmg  of  a  special  charge  grouping  the  spe- 
cific facts  on  which  he  relies  for  a  verdict  in  his 
favor,  which  the  court  is  not  warranted  in  re- 
fusing because  of  the  giving  of  a  general  charge 
presenting  such  Issues  which  is  abstractly  cor- 
net 

4.  Same. 

Where,  In  an  action  for  injuries  to  a 
brakeman,  the  court  charged  that  if  plaintlll, 
in  attempting  to  make  the  coupling  at  the  time 
he  was  injured,  negligently  failed  to  use  ordi- 
nary care  and  attempted  to  make  the  coupling 
without  knowing  the  engineer  had  received  and 
acted  on  his  signal,  and  in  so  doing  he  was  neg- 
ligent and  failed  to  exercise  ordinary  care  for 
his  own  safety,  which  was  the  proximate  cause 
of  bis  injury,  the  jury  should  find  for  defendant, 
etc.,  and  that  if  plaintiff  went  between  the  cars 
as  one  approached  from  his  rear  without  watch- 
ing the  cars  so  as  to  avoid  injury,  and  his  fail- 
ure to  watch  was  negligence,  which  was  the 
proximate  cause  of  his  injury,  he  could  not  re- 
cover, it  was  not  error  to  refuse  to  diarge  that 
if  a  man  of  ordinary  prudence  would  not  have 
gone  between  the  cars  to  adjust  the  coupling 
without  first  knowing  that  the  engineer  had 
stopped  the  engine,  etc.,  and  if  an  ordinarily 

Cdent  man  would  not  have  walked  with  his 
k  toward  the  approaching  car  and  gone  be- 
tween the  cars  to  adjust  the  coupling  without 
looking,  etc.,  thtn  plaintiff  could  not  recover, 
though  the  engineer  was  guilty  of  negligence  in 
faQing  to  receive  or  act  on  the  signal. 

Appeal  trom  District  Court,  Hill  County; 
W.  Polndexter,  Judge. 

Action  by  W.  B.  Hlnkle  against  the  South- 
cm  Constmction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Rehearing  denied  October  7, 1906. 

West,  Chapman  &  West  and  Theo.  Mack, 
for  appellant  Wear,  Morrow  &  Smitbdeal, 
for  appellee. 

TALBOT,  J.  Appellee  sned  appellant  to  re- 
cover damages  for  i)ersonal  Injuries  alleged 
to  hare  been  inflicted  npon  him  tbrough  the 
negUgenoe  of   appellant  while   engaged   as 

•Writ  of  error  dented  by  Buprema  Court  November 
9,  1M6. 


Its  brakeman  in  coupling  cars.  Defendant 
pleaded  the  general  Issue  and  contributory 
negligence  on  the  part  of  appellee  (1)  In  get- 
ting In  between  the  cars  to  be  coupled  with- 
out knowing  that  the  engineer  had  received 
his  signal ;  (2)  In  getting  in  between  the  cars 
as  one  approached  him  In  the  rear  without 
watching  said  car  so  as  to  avoid  Injury;  (3)  in 
wallilng  towards  the  car  onto  which  the 
coupling  was  Intended  to  be  made  on  a  rail 
of  the  Trinity  &  Brazos  Valley  Railway  Com- 
pany track.  A  trial  before  a  jury  resulted  In 
a  verdict  and  judgment  for  appellee  in  the  sum 
of  $2,500,  from  which  this  appeal  is  prose- 
cuted. 

Conclusions  of  Fact 

Appellant  was  a  corporation  engaged  in  the 
construction  of  a  railroad  from  Cleburne^ 
Tex.,  to  Mexla,  Tex.,  and  in  the  prosecution  of 
this  work  trains  were  operated  by  It  for  the 
purpose  of  conveying  and  distributing  mate- 
rial to  be  used  In  the  construction  of  said 
road.  Appellee  was  employed  by  appellant 
In  the  capacity  of  brakeman,  whose  duty  In- 
cluded the  coupling  of  cars.  At  the  time 
Injured,  the  crew  to  which  appellee  belong- 
ed, consisting  of  the  conductor,  the  engineer, 
the  fireman,  and  himself,  was  engaged  in 
doing  switch  work,  and  it  became  appellee's 
duty  to  make  a  coupling  of  cars  which  were 
being  moved  by  an  engine.  In  charge  of  said 
engineer,  to  some  cars  which  were  standing 
on  the  railroad  track.  The  cars  attached  to 
the  engine  were  driven  against  the  standing 
cars,  but  failed  to  couple.  The  striking  of 
the  standing  cars  caused  them  to  move  along 
the  track,  and  they  were  followed  by  ap- 
pellee, walking  on  the  outside  of  the  track, 
and  by  the  cars  attached  to  the  engine  con- 
trolled by  the  engineer,  to  again  attempt  a 
coupling.  While  the  cars  were  In  motion, 
and  before  going  In  between  them  the  second 
time,  appellee  gave  the  engineer  In  charge  of 
the  engine  the  stop  signal,  who  either  did  not 
see  It  or  failed  to  obey  It  However,  the 
cars  being  moved  by  the  engine  "slowed  up," 
and,  appellee  believing  his  signal  had  been 
observed  and  that  the  cars  would  be  stopped 
so  as  to  avoid  Injuring  him,  he  went  between 
the  cars  to  make  the  coupling.  The  cars 
were  not  stopped,  but  through  the  negli- 
gence of  the  engineer  were  propelled  against 
appellee  and  Injured  him,  substantially  as 
alleged  In  his  petition.  Appellee  was  not 
guilty  of  contributory  negligence,  and  on  ac- 
count of  the  Injuries  received  as  aforesaid  he 
has  sustained  damages  in  the  sum  found  by 
the  jury. 

Conclusions  of  Law. 

The  court  did  not  or  in  refusing  to 
charge  the  jury  peremptorily  to  return  a 
verdict  for  appellant  The  evidence  fairly 
raised  the  Issue  of  negligence  on  appellant's 
part  proximately  causing  appellee's  injuries, 
and  failed  as  a  matter  of  law  to  establish 
contributory  negligence  on  appellee's  part 
Clearly  these  were  issues  of  fact  for  the  de- 
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termination  of  the  Jury  under  appropriate 
instructions. 

Appellant,  in  separate  special  charges,  re- 
quested the  court  to  diarge  the  jury  as  fol- 
low: "(1)  If  you  believe  from  the  evidence 
that  a  man  of  ordinary  prudence,  situated  as 
plaintiff  was  Just  before  the  accident,  would 
not  have  gone  between  the  cars  to  adjust  the 
coupling  without  first  knowing  that  the  en- 
gineer had  stepped  the  engine,  and  If  you 
believe  that  plalntlll  did  go  betweoi  the  cars 
without  knowing  that  the  engineer  had  stop- 
ped the  engine,  then  you  are  Instructed  that 
he  was  guilty  of  negligence;  and  if  yon  be- 
lieve tliat  such  negligence  either  proxi- 
mately caused  or  contributed  to  cause, 
the  accident  you  will  return  a  verdict  for  the 
defendant,  although  yon  may  believe  defend- 
ant's engineer  was  guilty  of  negligence  In 
falling  to  stop  said  engine.  (2)  If  yon  be- 
lieve from  the  evidence  that  a  man  of  ordi- 
nary prudence,  situated  as  plaintiff  was  just 
before  the  accident,  would  not  have  walked 
with  his  back  towards  the  approaching  cars, 
and  gone  between  the  cars  to  adjust  the  coup- 
ling, without  looking  to  see  whether  or  not 
the  engineer  had  stopped  his  engine,  and  if 
you  believe  from  the  evidence  that  plaintiff 
did  walk  with  his  back  towards  the  ap- 
proaching cars,  and  did  go  between  the  cars 
and  adjust  the  couplings  without  looking  to 
see  whether  or  not  the  engineer  had  stopped, 
then  you  are  instructed  that  be  was  guilty 
of  negligence  In  so  doing,  and,  if  you  believe 
negligence  caused  or  contributed  to  the  cause 
of  the  accident,  you  will  return  a  verdict  for 
the  defendant,  although  you  may  believe  de- 
fendant's engineer  was  guilty  of  negligence 
in  falling  to  receive,  if  he  did  fall  to  receive, 
the  signal,  and  In  falling  to  stop,  If  he  did 
fail  to  stop,  his  engine."  These  charges  were 
refused,  and  the  action  of  the  court  is  assign- 
ed as  error.  That  the  defendant  has  the 
right  to  prepare  and  demand  the  giving  of  a 
special  charge  grouping  the  specific  facts  up- 
on which  he  relies  for  a  verdict  In  his  favor, 
and  that  a  general  presentation  of  such  is- 
sues by  the  court  In  the  face  of  such  a  spe- 
cial charge,  although  abstractly  correct,  will 
not  suffice,  cannot  now  be  doubted.  Rail- 
way Co.  V.  Shleder,  88  Tex.  152,  30  S.  W.  902, 
28  Lk  B.  A.  538 ;  RaUway  Co.  v.  McGlamory, 
89  Tex.  635,  35  8.  W.  1058;  Railway  Co.  v. 
Rogers,  91  Tex.  52,  40  S.  W.  956. 

The  question  is,  has  this  right  been  denied 
appellant  in  this  case?  We  think  not  The 
court  Instructed  the  Jury  in  the  tenth  para- 
graph of  his  charge  thus:  "You  are  char- 
ged that  if  you  believe  from  the  evidence  In 
this  case  that  the  plaintiff,  in  attempting  to 
make  the  coupling  at  the  time  he  was  injured, 
was  negligent,  and  negligently  failed  to  use 
ordinary  care  as  herein  defined,  and  attempt- 
ed to  make  said  coupling  without  knowing 
the  engineer  had  received  his  signal  and  had 
acted  upon  the  same  by  stopping  the  cars, 
and  that  in  his  doing  so  he  was  negligent  as 
herein  described,  and  that  in  doing  so  he 


failed  to  exercise  ordinary  care  for  his  own 
safety,  and  that  such  negligence  was  the  prox- 
imate cause  of  his  injury,  tbea  and  in  that 
event  you  will  find  for  the  defendant"  In  the 
eleventh  paragraph  of  his  charge  they  were 
Instructed  as  follows:  "Xoa  are  further  in- 
structed tliat  if  you  believe  from  the  evi- 
dence that  at  the  time  plaintiff  attempted  to 
make  said  coupling  of  said  cars  he  went  in 
between  said  cars  as  one  approached  from  bis 
rear  without  watching  said  cars,  so  as  to 
avoid  Injury,  and  that  In  so  doing  his  failure 
to  watch  and  look  out  was  negligence  as 
herein  charged,  and  was  a  failure  to  exer- 
cise ordinary  care  as  herein  charged,  and 
that  such  negligence  was  the  proximate  cause 
of  the  injury,  then  you  will  find  for  the  de- 
fendant" These  charges,  in  our  (pinion, 
are  in  all  essential  particulars  substantially 
the  same  as  those  requested  by  appellant  and 
refused.  They  more  nearly  conform  to  ap- 
pellant's special  plea  of  contributory  negli- 
gence than  the  special  charges.  They  satis- 
tj  the  demands  of  the  rule  atmve  stated,  and 
are  at  least  as  favorable  to  appellant,  we 
think,  as  it  was  entitled  to  ask.  The  court 
did  not  err  in  refusing  to  give  the  special 
chargres. 

Other  assignments  of  emx  attack  the  ver- 
dict of  the  Jury  as  l>elng  excessive  and  not 
supported  by  the  evidence.  These  assign- 
ments have  received  due  consideration,  but 
It  is  believed  none  of  them  are  well  takoL 

The  Judgment  of  the  court  below  Is  affirmed. 


MOORB  V.  BROWN. 
(Court  of  Civil  Appeals  of  Texas.    July  1,  IfiOC', 

1.  SEqtJESTRATION — LlABIUTT. 

In  the  absence  of  a  finding  that  a  writ  of 
sequestration  was  wron^ally  sned  out  plain- 
tiff is  char^able  only  with  the  net  amount  re- 
covered by  him  from  the  land  while  in  his  pos- 
session. 

2.  Bills  and  Notes  —  Recovxbt  of  Aztob- 
nky's  FicES. 

Where,  in  trespass  to  try  tide,  defendant 
pleaded  his  purchase  of  the  land  and  the  execu- 
tion of  purcnase-money  notes,  which  stipalated 
that  if  they  were  placed  "in  the  hands  of  an  at- 
torney for  collection  or  collected  by  suit"  de- 
fendant would  pay  10  per  cent  additional  as 
attorney's  fees,  and  the  court  rendered  judg- . 
ment  for  plaintiff  subject  to  defendant's  right 
to  the  land  on  payment  therefor,  the  Judgment 
should  require  defendant  on  electing  to  pay  for 
the  land,  to  pay  the  amount  of  the  notes,  to- 
gether with  attorney's  fees. 
Bookhout  X>  dissenting  in  part 

Appeal  from  District  Court  Morris  Ooun- 
ty;  P.  A.  Turner,  Judge. 

Action  by  W.  B.  Moore  against  Louis 
Brown.  From  a  conditional  Judgment  In 
favor   of    plaintiff,    he    appeals.    Reversed. 

This  action  was  Instituted  by  appellant 
in  the  district  court  of  Morris  county  on  the 
8th  day  of  January,  1904,  in  the  usual  form 
of  trespass  to  try  title,  to  recover  of  api>ellee 
160  acres  of  land  situated  in  said  county, 
and    particularly    described   in    appellant's 
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petition.  The  appellant  sued  oat  a  writ  of 
sequestration  nnder  wblcb  the  land  was 
seised.  The  appellee  answered  by  plea  of 
"^t  guilty,"  and  specially  pleaded  that 
IvevlonBly,  on  the  14th  day  of  February, 
1886,  he  purchased  the  land  upon  credit  from 
appellant  for  $500,  to  be  thereafter  paid 
In  three  equal  annual  Installments,  to  wit, 
on  November  1,  1886,  November  1,  1887,  and 
November  1,  1888.  Appellee  also  pleaded 
several  imyments  alleged  to  have  been  made 
upon  snch  Indebtedness,  and  claimed  be  had 
fully  paid  for  the  land.  However,  he  In 
the  alternative  asked  the  court  to  determine 
the  amount.  If  anything,  due  by  him  upon 
the  land,  and  offered.  In  the  event  It  was 
found  he  owed  anything  upon  the  land,  to 
pay  such  amount;  that  is,  to  do  equity.  Ap- 
pellee also  alleged  the  Issuance  and  execution 
of  the  writ  of  sequestration,  pleaded  that  It 
was  Illegally  and  wrongfully  Issued  and  exe- 
cuted, and  prayed  to  recover  $500  damages 
on  that  account  He  also  pleaded  that  ap- 
pellant had  r^Ievled  the  land  after  It  was 
sequestered,  and  prayed  to  recover  $500  as 
rent  therefor  against  appellant  and  J.  C. 
Heard  and  Mra  M.  A.  Key,  alleged  to  be 
securities  on  appellant's  replevy  bond.  Sup- 
plemental petitions  and  answers  were  filed 
by  each  party.  On  November  2,  1904,  the 
cause  was  tried  before  a  Jury  upon  special 
Issues,  and  the  court,  upon  the  verdict  of 
the  Jury,  rendered  Judgment  to  the  effect 
that  appellant  recover  of  appellee  the  land 
In  controversy.  The  court,  however,  fur- 
ther found  upon  the  verdict  of  the  Jury 
that  appellee  owed  appellant  $651.42  upon 
the  purchase  price  of  the  land  In  controver- 
sy, and  by  the  Judgment  gave  appellee  the 
privilege  of  paying  said  amount,  with  10  per 
cent  Interest  from  the  date  of  Judgment, 
within  30  days,  in  which  event  appellee  was 
to  be  quieted  in  the  title  to  the  land,  and 
the  Judgment  further  provided  that  in  the 
event  of  appeal  appellee  was  to  have  the 
privilege  of  paying  such  sum  within  30  days 
after  the  determination  of  such  appeal. 
Plaintiff  appealed. 

J.  M.  Terrell  and  Hart,  Mahaffey  &  Thom- 
as, for  appellant  Henderson  &  Boblson, 
for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
It  Is  Insisted  that  the  court  erred  in  requir- 
ing the  Jury  to  find  the  value  of  the  rent  of 
the  land  for  the  year  1904,  because  there 
was  no  evidence  Introduced  to  show  that  the 
writ  of  sequestration  was  wrongfully  and  il- 
legally sued  out  The  appellee  pleaded  that 
the  writ  of  sequestration  was  illegally  and 
wrongfully  sued  out,  but  offered  no  evidence 
to  snstaln  this  plea.  It  seems  that  in  April, 
1904,  ttie  defendant.  Brown,  was  dispossessed 
of  the  land  by  a  writ  of  sequestration  sued 
out  by  plaintiff.  Since  then  the  plaintiff, 
Moore,  has  had  possession  of  the  land  and 
raised  a  crop  on  it    The  evidence  does  not  i 


show  the  value  of  the  crop  raised  upon  the 
land,  or  the  value  of  the  use  of  the  land  to 
plaintiff.  The  Jury  found  that  the  rental 
value  of  the  land  in  controversy  for  the  year 
1904  was  $200.  The  court,  in  rendering 
Judgment  upon  the  verdict  of  the  Jury,  and 
in  determining  the  balance  due  by  Louis 
Brown  upon  the  land  in  controversy,  deduct- 
ed frcon  the  amount  of  the  notes  not  only 
the  payments  found  by  the  Jury  to  have  been 
made  by  Louis  Brown,  but  deducted  the  rent 
so  foimd.  It  was  determined  by  the  Judg- 
ment of  the  court  that  appellant  was  en- 
titled to  recover  the  land  In  controversy, 
subject  to  the  privilege  of  Louis  Brown  to 
pay  the  balance  owed  by  him  upon  the  pur- 
chase price.  There  being  no  evidence  to  sus- 
tain a  finding  that  the  writ  of  sequestration 
was  wrongfully  Issued  and  levied,  it  would 
seem  that  if  the  property,  after  being  se- 
questered, remained  in  the  possession  of  the 
sheriff,  the  plaintiff  would  not  be  liable  for 
rent  Bumpass  v.  Morrison,  70  Tex.  756,  8 
S.  W.  596.  And  if  the  plaintiff  replevied  the 
property  he  would,  in  the  absence  of  a  find- 
ing that  the  writ  was  wrongfully  issued,  only 
be  liable  for  the  amoimt  received  by  him  for 
its  use.  The  evidence  shows  that  plaintiff 
raised  a  crop  on  the  land  in  1904,  but  the 
evidence  falls  to  show  the  amount  received 
by  him  for  the  crop,  or  its  value.  It  follows 
that  the  trial  court  erred  in  charging  plain- 
tiff with  the  reasonable  value  of  the  rent  of 
the  land  for  1904.  He  conld,  in  the  absence 
of  a  finding  that  the  writ  of  sequestration 
was  wrongfully  sued  out,  only  be  charged 
with  the  net  amount  received  by  plaintiff  for 
the  land  while  in  his  possession. 

Ck)mplalnt  is  made  of  the  court's  refusal 
to  require  the  defendant  Louis  Brown,  to 
pay  10  per  cent  as  attorney's  fees  on  the 
sum  found  by  the  Jury  to  be  due  by  him  on 
the  vendor's  Hen  notes  executed  by  him  for 
the  land;  in  other  words,  that  the  court 
erred  in  failing  and  refusing,  not  only  to  re- 
quire Louis  Brown  to  pay  $651.42,  with  in- 
terest thereon  at  the  rate  of  10  per  cent 
per  annum  to  date  of  Judgment,  but  in  not 
requiring  him  to  pay  the  further  sum  of  10 
per  cent,  on  this  amount,  attorney's  fees, 
as  provided  for  in  said  notes.  The  only 
pleading  of  plaintiff  In  which  he  asks  fdr 
any  relief  Is  his  original  petition,  which  con- 
tains the  usual  averments  of  a  petition  in 
trespass  to  try  title.  In  none  of  his  plead- 
ings does  he  mention  the  notes  or  set  out 
their  terms.  The  defendant  pleaded  his  pur- 
chase of  the  land  and  the  execution  of  the 
notes,  alleging  the  date  and  date  of  maturity 
of  each,  and  that  they  drew  10  per  cent  per 
annum  interest  from  date.  He  asked  that 
the  court  adjust  the  equities  between  himself  ' 
and  plaintiff,  and  offered  to  pay  the  amount 
found  by  the  court  to  be  due  on  the  land. 
At  the  time  this  suit  was  instituted  two  of 
the  notes  were  barred  by  limitation.  Each 
of  the  notes  contain  the  following  stipulation 
in  reference  to  attorney's  f^^^^*^^!]^^ 
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hereby  specially  agr<eed  that,  If  tbla  note  is 
placed  In  the  bands  of  an  attorney  for  collec- 
tion or  collecred  by  suit,  I  agree  to  pay  10 
per  cent  additional  on  the  principal  and  In- 
terest then  owing  thereon  as  attorney's  fees." 
The  majority  of  the  conrt  are  of  the  opinion 
that  the  effect  of  the  judgment,  if  Louis 
Brown  elects  to  pay  off  the  purchase-money 
notes.  Is  to  collect  such  amount  by  suit 
Without  this  suit  the  appellant  could  not 
have  recovered  the  land  or  collected  the 
notes.  The  appellant,  having  been  compelled 
to  resort  to  suit  to  recover  the  land  the  de- 
fendant, should  be  compelled  to  do  full  equi- 
ty, if  he  desires  to  defeat  such  recovery,  by 
paying  the  full  amount  stipulated  in  the 
notes  which  would  Include  attorney's  fees. 
The  court  erred  in  not  so  holding.  The  writ- 
er does  not  concur  In  tills  conclusion.  I 
am  of  the  opinion  that  to  authorize  the  re- 
covery of  attorney's  fees  the  plaintiff  should 
have  replied  to  the  defendant's  answer,  offer- 
ing to  do  equity,  by  pleading  the  stipulation 
in  the  notes  for  attorney's  fees  and  the  facta 
which  entitled  bim  to  recover  the  same, 
and  that.  In  tbe  absence  of  such  pleading, 
the  trial  court  properly  excluded  attorney's 
fees  from  the  sum  required  to  be  paid  by  de- 
fendant to  be  quieted  in  his  title  and  pos- 
session of  the  land.  Ashbnm  v.  EiVans  (Tex. 
Civ.  App.)  72  S.  W.  243;  Maddoz  v.  Craig, 
80  Tex.  600.  16  S.  W.  328. 

For  the  errors  pointed  out,  the  Judgment  la 
reversed,  and  the  cause  remanded. 

HOUSTON,  O.  L.  &  M.  P.  RY.  CO.  v.  GROSS- 
MAN.* 

(Conrt  of  Civil  Appeals  of  Texas,  April  12, 
lOOS.    On  Rehearing.  Oct  19,  19%.) 

1.  Bmirent  Domain — Constbuction  of  RAUr 
BOADS — Abuttino  Ownebs — Damages — Line- 
rrATioNS. 

Where  a  commercial  steam  railway  was 
constructed  in  the  street  in  front  of  plaintiff's 
premises  in  1891,  and  plaintiff  testified  that 
prior  to  its  purchase  by  defendant  company  at 
a  Judicial  sale  in  1901  his  property  was  injured 
by  noise,  vibration,  smoke,  and  cinders  emitted 
from  the  engines  used  by  the  original  company, 
but  in  a  far  less  degree  than  since  defendant  pur- 
chased the  road,  plaintiff's  action  arose  during 
the  operation  of  the  road  by  the  first  company, 
and  was  barred  by  the  two-year  statute  of  limi- 
tations. 

2.  Same — Bubdew  or  Pboop. 

Where,  in  an  action  by  an  adjoining  prop- 
erty owner  against  a  commercial  railroad,  lo- 
cated in  a  street,  for  damages  to  his  property, 
defendant  showed  that  plaintiff  and  his  wife  had 
occupied  the  premises  for  10  years  prior  to  the 
institution  of  the  suit  and  that  during  all  that 
time  the  former  owners  of  the  road  were  doing 
to  a  smaller  extent  the  same  acts  that  plaintiff 
complained  of  8j;ainst  defendant,  and  that  the 
character  and  effects  thereof  differed  only  in  de- 
gree, it  satisfied  its  burden  of  proof  to  show  that 
plaintiff's  injuries  arose  prior  to  two  years  next 
preceding  tbe  filing  of  the  suit  and  thereby  sus- 
tained the  defense  of  limitations. 
B.  Same — Use  op  Stbeets — Intebfebenck. 

The  laying  of  a  railroad  track  in  the  streets 
of  a  city,  and  tbe  subsequent  maintenance  of  the 
ties  and  rails  thereon,  and  its  use  as  a  commer- 
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dal  railroad,  eonstltnted  from  the  buinning  an 
interference  pro  tanto  with  the  nse  of  the  street 
by  the  public. 

[Ed.  Note. — Vae  cases  in  point,  see  voL  18, 
Coit  Dig.  Eminent  Domain,  |  310.] 

Error  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  Julius  Grossman  against  the 
Houston,  Oak  Lawn  &  Bfagnolla  Park  Rail- 
way Company.  From  a  Judgment  tor  plain- 
tiff, defendant  brings  error.    Reversed. 

J.  A.  Read  and  Wm.  H.  Wilson,  for  plain- 
tiff in  error.  Brashear  &  Daniienbanm,  for 
defendant  in  error. 

GILL,  J.  Julius  Grossman  brought  this 
suit  against  the  appellant  to  recover  dam- 
ages for  injury  to  his  property,  and  for  dis- 
comfort, vexation,  and  Inconvenience  of  him- 
self and  wife,  due  to  the  lawful  operation  by 
defendant  of  its  road  over  and  along  Com- 
merce street,  in  the  city  of  Houston,  on  whlcb 
.  plaintiff's  property  abutted.  The  alleged  de- 
preciation in  the  market  value  of  the  propo^ 
ty  is  assigned  to  the  obstruction  of  the  street, 
tbe  vibration  caused  by  the  engines  and  cars, 
the  disagreeable  noises  made  by  the  engrlnes 
and  trains,  and  the  emission  by  tbe  eng^lnes 
of  smoke,  soot,  cinders,  and  disagreeable 
gases.  The  personal  discomfort  suffered  is 
alleged  to  be  due  to  the  vibration,  noises, 
smoke,  gases,  etc.  The  defendant  pleaded 
in  bar  the  general  denial  and  tbe  statute 
of  limitations  of  two,  three,  five,  and  ten 
years.  A  trial  before  the  court  without  a 
Jury  resulted  In  a  Judgment  for  plaintiff  for 
$500  as  damage  sustained  to  his  premises. 
$100  for  discomfort  suffered  by  his  wife,  &nA 
$25  for  like  injury  suffered  by  himself.  De- 
fendant has  brought  the  cause  here  by  writ 
of  error,  and  complains  of  the  Judgment  as 
without  support  in  the  evidence,  because  the- 
undisputed  proof  shows  that  plaintiff's  ac- 
tion is  barred  under  the  two-year  statute  ot 
limitation. 

The  case  as  made  is  very  slmlliar  to  tfaat^ 
of  Settegast  v.  Railway  (recently  decided  by 
this  court)  87  S.  W.  197 ;  tbe  defendant  here 
being  tbe  defendant  In  that  case  also,  and 
the  difference  in  the  theories  upon  wblcli. 
the  two  cases  were  sought  to  be  matntaine<X 
being  that  in  the  Settegast  Case  the  plain- 
tiff sought  to  enforce  against  defendant  a 
Judgment  procured  against  Its  predecessor  in 
title  for  damages  of  the  same  nature  antl 
character  and  due  to  the  same  general 
causes,  and  in  addition  sought  to  recover 
against  defendant  damages  due  to  the  Imposi- 
tion by  defendant  of  alleged  additional  bur- 
dens upon  tbe  street  on  which  that  plaintiffs- 
property  abutted.  That  plaintifTs  ptf^erts. 
as  does  the  property  of  plaintiff  in  tills  case. 
abutted  on  Commerce  street  In  this  case  tbe- 
plaintiff  sues  on  the  theory  that  he  suffere<X 
neither  damage  to  the  property  nor  inconvexk- 
ience  to  himself  and  wife  by  the  constructioxk. 
and  operation  of  the  road  by  tbe  first  coTXk- 
pany,  and  that  his  damageMtre  da&  entirety 
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to  the  dumged  tues  to  whlcb  it  baa  been  put 
by  the  present  defendant  within  two  years 
prior  to  the  institution  of  this  salt  In  this 
way  he  seelca  to  EToid  the  bar  of  limitation. 
The  history  of  the  Houston  Belt  &  Magnolia 
Park  Railway  Company,  and  its  connection 
with  the  road  in  qaestion,  are  set  ont  in  de-  ° 
tall  in  the  opinion  in  Settegast's  Case,  supra, 
and  it  l8  therefore  unnecessary  to  Insert  the 
facts  here  at  length.  We  refer  to  that  opin- 
ion for  the  general  facts. 

As  regards  the  first  company,  it  Is  suflSdent 
to  say  here  that  in  1889  it  was  duly  charter- 
ed under  the  laws  of  this  state  as  a  commer- 
cial railway  company.    It  completed  the  con- 
struction of  its  road  and  began  its  operation 
as  a  steam  railroad  in  the  early  part  of  1881. 
A  part  of  Its  lines  were  built  upon  Commerce 
street,  of  the  city  of  Houston ;  the  consent  of 
the  city  council  baring  been  first  obtained. 
It  was  operated  as  a  steam  railway  until 
1901,  when  the  defendant  herein  jpnrcbased 
It   at   Judicial    sale.    During    Its    operation 
by  the  first  company  and  the  receivers,  the 
traffic  was  light,  and  it  was  largely  used  for 
the  transportation  of  passengers  to  and  from 
points    In   or   near   Houston.    Its   heaviest 
business  of  this  kind  was  the  handling  of 
excursions  to  and  from  a  local  park.    In  the 
summer  months  this  traflJc  was  frequently 
▼cry  heavy,  and  In  the  handling  of  its  trains 
the  engines  emitted  coal  smoke  and  cinders, 
and  made  such  noises  as  an  engine  of  that 
size  would  naturally  make.    The  engine  and 
loaded  coaches  would  cause  a  noticeable  vi- 
bration, and  the  engines  were  equipped  with 
sbari>-Boanding  whistles,  the  noise  of  which 
was  disagreeable.    Freight  was  hauled  only 
occasionally,  and  the  heavy  engines  of  con- 
necting lines  used  the  track  but  rarely.    Its 
passenger  trains  were   rarely   operated  at 
night,  but  during  the  excursion  season  this 
happened  more  frequently.    The  operation 
of  tbese  trains  tended  to  frighten  horses, 
and  tbe  extent  to  which  the  street  was  used 
by  the  company  rendered  it  proportionally 
less  serviceable  to  plaintiff  and  his  property 
proportionately  less  accessible.    The  engines 
used  were  what  is  known  as  "dummy  en- 
gines,"   between   one-third   and    one-fourth 
as  large  as  those  of  defendant    They  were 
coal  burners.    The  passenger  coaches  were 
about  the  length  of  an  ordinary  passenger 
coach.    After  its  purchase  of  the  road,  the 
defendant  in  1901  began  to  operate  1^  us- 
ing engines  of  greater  weight  and  hauling 
more    trains   and    of    greater    weight    and 
lengtlL    Whereas  the  principal  traffic  of  the 
first    company    was    the    transportation    of 
passengers,  the  defendant  uses  it  chiefly  for 
tbe  transportation  of  freight,  and  the  road 
is  nsed  day  and  night.    That  the  discomfort 
and  annoyances  of  those  occupying  abutting 
property    had    i)een    greatly    Increased    Is 
abundantly  shown.    It  Is  also  true  that  the 
martlet  value  of  abutting  property  has  been 
tbereby  seriously  affected.    As  a  consequence 
of  the  frequent  use  of  the  road  at  night,  the 


plalntur,  who  owns  a  lot  abutting  on  Com- 
merce street,  has  suffered  from  broken  rest 
and  discomfort,  and  annoyance  from  smoke, 
vibration,  and  noise  from  defendant's  en- 
gines and  trains.  The  plaintiff  has  owned 
and  occupied  the  premises  for  practically  10 
years.  It  has  been  so  occupied  by  him  as 
a  home.  His  residence  is  about  18  feet 
from  the  sidewalk.  The  railway  is  practi- 
cally in  the  center  of  the  street,  which  is 
between  50  and  60  feet  wide.  By  reason  of 
the  operation  of  the  road  under  its  present 
ownership,  he  and  his  wife  have  suffered 
damage  in  the  amount  found  by  the  court, 
and  the  judgement  should  stand,  unless  his 
demand  is  barred  by  limitation  of  two  years. 
In  disposing  of  this  question  we  must  de- 
termine when  his  cause  of  action  arose. 

It  is  not  charged  that  the  defendant  is 
operating  its  road  otherwise  than  in  a  law- 
ful manner;  nor  that  in  Its  occupancy  and 
use  of  the  street  it  is  not  exercising  a  law- 
ful right  The  right  of  plaintiff  to  recover 
is  therefore  predicated  upon  article  1,  g  17, 
of  the  Constitution.  The  plaintiff  is  not 
claiming  compensation  for  a  taking  as  that 
word  is  used  in  the  Constitution;  and  an 
action  for  damages,  as  contradlstlngutstaed 
from  a  suit  for  compensation  for  a  taking, 
is  subject  to  the  bar  of  limitation  as  any 
other  action.  Bettegast's  Case,  supra,  and 
authorities  cited.  When  an  act  from  which 
an  injury  results  is  unlawful,  the  cause  of 
action  arises  at  the  date  of  the  unlawful 
act  When  the  act  complained  of  is  lawful, 
and  the  law  gives  an  action  for  resultant 
injury,  the  cause  of  action  arises  when  the 
injury  is  suffered.  Waterworks  v.  Kennedy, 
70  Tex.  233,  8  S.  W.  36.  The  rule  last  stated 
has  largely  given  direction  to  plaintiff's  con- 
tentions and  controlled  the  conduct  of  his 
case.  Under  this  rule  plaintiff  contends 
that  because  he  has  testified  in  a  general 
way  that  he  suffered  no  material  injury 
from  the  operation  of  the  road  by  the  first 
company,  and  the  last  company  has  greatly 
damaged  him  by  the  manner  and  frequency 
of  the  use  of  the  road,  his  action  is  brought 
in  time.  The  proposition  is  sound,  if  the 
facts  assumed  are  upheld  by  the  record. 
We  are  of  opinion,  however,  that  the  mani- 
fest truth  of  the  case  is  otherwise. 

Brlefiy  reviewing  the  controlling  facts,  we 
find  that  the  road  was  laid  in  the  street  prior 
to  1801.  It  was  constructed  by  a  corporation 
having  the  power  and  duty  to  operate  it  as 
a  commercial  railroad.  It  was  originally 
connected  with  two  other  great  railway 
systems,  and  those  connections  have  been 
maintained.  At  least  one  of  those  lines  oc- 
casionally used  the  road  under  its  first  own- 
ership for  its  heavy  freight  trains.  The  first 
company  operated  for  a  series  of  years  as 
a  steam  railroad,  hauling  passengers  and 
occasionally  freight  The  "dummy"  engines 
made  noises,  caused  vibration,  and  emitted 
smoke  and  cinders.  Their  operation  tended 
to  frighten  horses  and  obstruet  tbe  street 
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In  the  Tery  nature  of  tblngs,  property  values 
were  affected  thereby;  for  any  sensible  pur- 
chaser would  take  Into  consideration  the 
charter  powers  and  purposes  of  the  railway 
company,  and  the  fact  that  traffic  might  In- 
crease and  heavier  rolling  stock  be  required. 
The  plaintiff  himself,  and  each  of  his  wit- 
nesses who  spoke  to  the  point,  stated  that 
there  was  noise,  smoke,  vibration,  cinders, 
etc.,  from  the  original  operation  of  the  road. 
The  Invasion  of  the  street  In  the  outset,  and 
the  laying  of  rails  and  ties.  Inevitably  caus- 
ed Inconvenience,  and  the  finished  road  con- 
stituted a  fixed  condition,  by  which  the 
street  was  appropriated  pro  tanto  for  every 
lawful  use  of  the  company.  It  Is  clear  that, 
had  the  plaintiff  sued  the  first  company  when 
the  road  was  constructed,  the  facts  of  this 
record  would  have  entitled  him  to  a  Judg- 
ment for  damage  then  suffered,  and  he  would 
have  been  required  to  have  embodied  In  his 
action,  and  would  have  been  awarded,  a  re- 
covery for  such  additional  damages  as  might 
reasonably  have  been  foreseen.  Lyies  v. 
Railway,  73  Tex.  95,  11  8.  W.  782.  Such 
causes  of  action  are  usually  held  to  arise 
at  the  date  of  construction  of  the  road ;  the 
theory  being  that  the  proximity  of  the  street 
to  the  premises  added  to  their  value,  and, 
conversely,  that  its  appropriation  for  another 
purpose  would  proportionately  detract  from 
their  value.  It  Is  an  Invasion  of  a  right 
from  which  some  damage  must  inevitably 
flow. 

But,  If  this  rule  were  not  applicable,  the 
fact  remains  that  the  plaintiff  himself  admits 
in  terms  a  truth  which  is  reflected  by  all 
the  facts  and  gives  color  to  the  entire  rec- 
ord. The  following  is  taken  from  the  testi- 
mony of  plaintiff :  "The  large  engines  emit- 
ted smoke  the  same  as  the  diuimies,  only  In 
greater  volume.  The  dummies  made  some 
noise  sometimes,  juat  like  an  ordinary  roll- 
ing street  car  would  do,  and  it  emitted  smoke 
and  cinders  sometimes.  They  could  not 
get  along  if  they  did  not  The  damage  I 
have  now  is  a  great  deal  worse  than  it  was 
then,  and  that  Is  what  I  am  complaining 
about  There  has  been  no  change  In  the 
Ingress  and  egress  to  my  premises.  I  do  not 
know  of  any  difference  In  that"  It  Is  true 
he  says  that  he  did  not  consider  he  was 
damaged  by  the  former  operation  of  the  road, 
and  uses  other  expressions  of  a  like  nature ; 
but  his  testimony,  taken  as  a  whole,  neither 
refutes  nor  modifies  the  expressions  quoted. 
From  all  the  testimony  the  conclusion  Is 
Inevitable  that  the  damages  now  suffered  are 
a  mere  continuation  and  exaggeration  of 
the  damages  inflicted  under  the  first  manage- 
ment of  the  road.  This  being  true,  the  action 
Is  long  since  barred,  and  under  the  facts 
the  defendant  had  the  right  to  assume  that 
In  the  lapse  of  years  since  the  road  was  con- 
structed all  such  claims  bad  either  been  ad- 
Justed  or  waived.  For  the  reasons  given, 
the  Judgment  of  the  trial  court  Is  reversed, 
and  Judgment  here  rendered  for  defendant 

Reversed  and  rendered. 


On  Motion  for  Rehearing, 

OILIi^  C.  3.  We  have  carefully  and  deliber- 
ately reviewed  our  action  in  rendering  Judg- 
ment for  plaintiff  in  error  in  this  cause.  A 
realization  that  much  hardship  may  result 
from  the  conditions  brought  about  under 
the  present  management  of  the  road,  as  com- 
pared with  those  created  and  maintained 
under  former  managements.  If  a  remedy  is 
denied,  had  Induced  us  to  give  much  time 
and  thought  to  the  able  and  forceful  motion 
for  rehearing  presented  by  plalntUTs  coun- 
sel. We  have,  however,  found  no  reason  to 
change  our  views  or  to  modify  any  proposi- 
tion of  law  announced  in  the  main  opinion. 
We  do  not  desire  to  add  anything  furtber 
to  what  we  have  written,  or  to  indulge  In  a 
further  review  of  the  authorities. 

Plaintiff  contends,  however,  that,  as  the 
defendant  pleaded  limitation  as  a  defense, 
the  burden  was  on  defendant  to  show  that 
plaintiff's  cause  of  action  arose  more  tlian 
two  years  before  the  institution  of  the  suit 
We  are  then  asked  to  find:  First,  whether 
plaintiff  and  his  wife  were  caused  discom- 
fort or  annoyance  by  vibration,  smoke,  cin- 
ders, or  noise  from  the  dummy  engines  and 
and  trains  prior  to  two  years  before  the 
institution  of  the  suit,  and  we  are  asked  to 
find  In  what  particular  and  to  what  mate- 
rial extent;  second,  whether  the  first  own- 
ership or  any  of  the  companies  laid  its  rails 
so  as  to  Interfere  with  the  use  of  Ck>mmerce 
street  prior  to  the  two  years ;  third,  whether 
the  construction  or  maintenance  of  the  road 
caused  any  depreciation  or  appreciation  in 
the  value  of  plalntUTs  property  prior  to  two 
years  before  the  filing  of  the  suit  and.  If  so. 
the  nature  and  amount  of  its  effect  upon  the 
property;  fourth,  whether  plaintiff  and  his 
wife  have  suffered  annoyance  and  discomfort 
within  the  two  years  from  the  causes  com- 
plained of,  and  the  amount  thereof ;  fifth,  the 
time  when  the  premises  became  depreciated 
because  of  the  operation  of  the  road;  sixth, 
what  damages  accrued  to  plaintiff  for  which 
he  could  have  sued  prior  to  the  two  years. 

Cioncedlng  that  the  burden  was  on  the 
defendant  to  show  that  plaintiff's  injuries 
arose  prior  to  the  two  years  next  preceding 
the  filing  of  the  suit,  it  does  not  follow  that 
it  devolved  on  plaintiff  to  prove  in  detail 
also  the  amount  and  exact  date  of  his  dam- 
age. It  satisfied  the  burden  to  show  In  a 
general  way,  as  the  evidence  did,  that  plain- 
tiff and  his  wife  had  occupied  the  premises 
for  10  years  prior  to  the  institution  of  the 
suit;  that  during  all  that  time  the  former 
owners  had  been  doing,  to  a  smaller  extent. 
Just  what  the  present  company  is  now  doing ; 
and  that  the  character  and  effects  of  the 
acts  of  the  former  owners  in  the  operation 
of  the  road  differed  only  In  degree  from 
the  character  and  effect  of  the  acts  of  the 
present  company.  We  are  still  of  opinion 
that  this  Is  the  Inevitable  effect  ot  the 
proof  adduced. 

Second.  We  find,  as  in  the  first  instance, 
that  in  the  nature  of  things  the  laylns  ot 
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tbe  track  and  ita  snbaeqnent  use  was  always 
an  Interference  itro  tanto  with  the  use  of 
the  street  by  the  pnblic,  and  the  same  was 
tme  of  its  ties  and  rails. 

The  answer  to  the  third  query  Is  Included 
in  oar  answer  to  tbe  first. 

Tbe  fourth  Is  answered  by  oar  original 
finding  that  the  evidence  supports  the  finding 
of  tbe  trial  court  as  to  the  amount  of  dam- 
age saffered  within  two  years  of  the  Instl- 
tatlon  of  the  salt 

The  fifth  and  sixth  are  included  In  oar 
answer  to  the  first 

The  motion  for  rehearing  Is  oTerruled. 

Orerrnled. 


LATHAM  r.  DAWSON. 

(Ooort  of  CItU  Appeals  of  Texas.   June  28, 

1906.) 

BXBCDTOBS  Ain>   Aduinistbaiobs  —  ASSCTS  — 

Salb  bt  Widow. 

In  an  action  by  an  administratrix  to  re- 
cover personal  property  of  the  deceased,  it  is  no 
defoiae  that  the  widow  of  deceased  after  his 
death  sold  and  transferred  the  property  to  de- 
fendant in  payment  of  a  community  debt,  in  the 
absence  of  a  showing  that  defendant  had  a  rl^t 
superior  to  that  of  other  creditors  or  of  the  mi- 
nor children  of  deceased,  or  that  there  was  other 
property  of  the  estate  sufficient  to  pay  the  cred- 
itors and  provide  for  an  allowance  for  the  mi- 
nor diUdren. 

Appeal  from  Hooston  Coonty  Court;  Por- 
ter Newman,  Judge. 

Action  by  Mrs.  Mamie  Dawson,  as  tempora- 
ry administratrix  of  the  estate  of  J.  F.  Daw- 
son, deceased,  against  W.  W.  Latham.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied. 

Moore  ft  Adams,  for  appellant  Thos.  B. 
Greenwood  and  J.  W.  Madden,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought 
by  appellee,  as  temporary  administratrix  of 
the  estate  of  J.  F.  Dawson,  deceased,  to  re- 
cover of  appellant  the  possession  of  personal 
property,  which  Is  fully  described  in  the  peti- 
tion and  alleged  to  be  of  the  value  of  |300  and 
to  have  belonged  to  tbe  said  J.  F.  Dawscm  at 
the  time  of  his  death.  In  addition  to  a  gen- 
eral denial,  the  defendant's  answer  contains 
the  fallowing  special  plea :  "This  defendant 
says  that  long  before  the  filing  of  this  suit, 
to  wit,  on  September  6, 1904,  tbe  plaintiff  was 
todebted  to  this  defendant  In  the  sum  of 
$232.40  for  medical  services  rendered  her  hus- 
band daring  his  last  Illness,  as  well  as  for 
services  rendered  other  members  of  her  fami- 
ly by  special  request,  and  that  after  the  death 
of  J.  F.  Dawson  and  after  the  plaintiff  had 
left  this  county,  she  of  her  own  free  will  and 
accord,  and  by  her  own  voluntary  act,  sold 
and  delivered  to  this  defendant  enough  of  the 
bogs  (after  bavlng  sold  and  delivered  to  him 
one  back  and  harness  for  forty  dollars),  to  be 
gathered  by  defendant  from  tbe  range  of 
Hoast<m  county  at  four  cents  gross,  to  pay  off 


and  discharge  the  amoimt  of  the  Indebtedness 
due  this  defendant  by  the  said  estate ;  that 
further,  by  the  terms  of  said  contract  this  de- 
fendant was  to  gather  all  the  hogs  running  In 
the  range  belonging  to  the  said  estate  and 
sell  them,  and  after  satisfying  the  balance 
due  him  on  his  medical  bill  be  was  then  to 
pay  the  plaintiff  tbe  balance  brought  by  sale 
of  the  said  hogs  at  four  cents  per  pound 
gross;  that  In  pursuance  of  said  agreement 
be,  at  a  heavy  expense  to  himself,  proceeded 
to  and  did  gather  from  the  range  fifty-one 
bead  of  the  said  bogs,  and  had  them  in  his 
possession  at  the  time  of  tbe  levy  herein." 
To  this  pleading  the  plaintiff  presented  the 
following  exceptions :  "Plaintiff  excepts  spe- 
cially to  defendant's  original  answer,  In  so 
far  as  defendant  seeks  to  defeat  plalntUTs 
right  to  recover  possession  of  the  property 
sued  for,  on  account  of  the  alleged  sale  by 
plaintiff.  In  ber  Individual  capacity  or  In  her 
capacity  as  surviving  widow,  to  defendant  of 
said  property  tq>on  the  following  grounds: 

(1)  Because  such  sale,  if  any,  nowise  affects 
plaintiff's  right  to  the  possession  of  the  prop- 
erty sued  for  In  her  capacity  as  administra- 
trix of  the  estate  of  J.  F.  Dawson,  deceased. 

(2)  Because  under  the  law  the  duly  author- 
ised temporary  administratrix  of  the  estate 
of  J.  F.  Dawson,  deceased,  is  entitled  to  tbe 
possession  of  said  estate  as  It  existed  at  the 
death  of  the  said  J.  F.  Dawson,  both  separate 
and  community  property,  regardless  of  any 
sales  or  attempted  sales  or  other  contracts  or 
agreements  by  the  surviving  wife  of  said  J.  F. 
Dawson.  (8)  Because  no  transfer,  such  as 
that  alleged  by  defendant,  can  divest  the  pro- 
bate court  of  Its  Jurisdiction  to  administer  the 
property  transferred  or  attempted  to  be  trans- 
ferred; such  Jurisdiction  attaching  to  the 
estate  as  existing  upon  the  decedent's  death. 
(4)  Because  any  right  acquired  by  defendant 
at  the  alleged  sale  or  attempted  sale,  if  any, 
was  subject  to  the  right  to  possession  of  tbe 
property  sold  by  the  duly  qualified  adminis- 
tratrix of  J.  F.  Dawson's  estate.  (5)  That 
tbe  surviving  widow  of  J.  F.  Dawson  had  no 
authority  to  deal  In  any  way  with  the  prop- 
erty of  the  said  estate  so  as  to  prejudice 
tbe  rights  of  other  creditors,  nor  In  prejudice 
of  the  rights  of  the  minor  children  to  their 
allowance."  These  exceptions  were  sustained 
by  the  court  below,  and  from  a  Judgment  in 
favor  of  the  plaintiff  the  defendant  prosecutes 
this  appeal. 

The  only  question  presented  for  our  deter- 
mination is  whether  the  trial  court  erred  In 
sustaining  plaintiff's  excepti<Nis  to  defend- 
ant's answer  before  set  out  We  think  tbe 
exceptions  were  properly  sustained.  The 
right  of  the  survivor  to  sell  community  prop- 
erty for  the  purpose  of  paying  community 
debts  cannot  be  exercised  In  disregard  of  the 
rights  of  other  parties  Interested  In  said  com- 
munity estate.  While  such  a  conveyance 
would  pass  the  title  as  against  the  adult 
heirs  of  the  deceased  husband.  It  could  not 
affect  the  right  of  creditors  of  the  estate  to 
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subject  the  property  to  the  payment  of  tbelr 
claims,  nor  the  right  of  the  minor  children  of 
the  deceased  to  subject  It  to  tbelr  claim  -for 
allowance.  It  would  be  contrary  to  the  ex- 
press provision  of  our  probate  laws  to  bo{d 
otherwise,  and  thus  permit  the  surrlTor,  if 
she  saw  fit,  to  appropriate  all  of  the  property 
of  the  estate  to  the  payment  of  one  creditor, 
and  leave  nothing  for  the  satisfaction  of 
others  who  were  equally  entitled  to  have  the 
property  of  the  estate  subjected  to  the  pay- 
ment of  tbelr  claims.  Rev.  St  1895,  arts. 
1869, 1967,  2091,  2186,  2230 ;  Fisk  v.  Norvell,  9 
Tex.  16^  58  Am.  Dec.  128;  Mitchell  v.  De 
Witt,  20  Tex.  299 ;  Woolley  t.  Sullivan,  92  To. 
37,  45  S.  W.  377,  46  S.  W.  629 ;  Bllnn  v.  Mc- 
Donald, 92  Tex.  607,  46  S.  W.  787,  48  S.  W. 
571,  50  S.  W.  931.  The  answer  of  appellant 
sets  up  no  facts  showing  any  right  in  the 
property  superior  to  that  of  the  other  credit- 
ors or  of  the  minor  children  of  the  deceased, 
and  does  not  show  that  there  is  other  prop- 
erty of  the  estate  sufficient  to  pay  the  other 
creditors  and  provide  for  an  allowance  for 
the  said  minor  children.  The  sale  by  Mrs. 
Dawson  passed  the  title  to  her  interest  in  the 
property,  and  any  portion  of  it  which  she 
was  shown  to  be  entitled  to  have  set  aside  to 
her  in  the  administration  of  the  estate  might 
have  been  held  by  aKtellaut;  but  the  an- 
swer sets  up  no  facts  showing  that  she  was 
entitled  to  have  any  of  the  property  In  contro- 
versy set  aside  to  her  free  of  the  claims  of 
creditors  or  of  the  minor  childr^i  of  the  de- 
ceased. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 


BRADSHAW  &  HELM  v.  BANK  OF 
I>rrLE  ROCK. 

(Supreme  Court  of  Arkansas.    Oct  7,  1905.) 

1.  OoBFOBATioNs  —  IHBOI.VENOT  —  Action  to 
Wind  Up  —  Tii ability  fob  Fees  or  Ax- 

TOBNETS. 

Under  the  statute  forbidding  an  insolvent 
corporation  giving  a  preference,  and  providing 
that  anj  of  its  creditors  may  institute  pro- 
ceedings for  windmg  np  its  affairs,  and  on  such 
application  the  court  shall  take  charge  x>f  all 
its  assets  and  distribute  them  equally  among 
the  creditors,  an  action,  though  in  the  name  of 
a  single  creditor,  for  appointment  of  a  receiver 
and  to  wind  up  the  affairs  of  an  insolvent  bank, 
is  for  the  benefit  of  all  its  creditors,  so  that  the 
fees  of  the  attorneys  bringing  the  action  should 
be  borne  by  all  the  creditors  m  proportion  to  the 
amounts  received  by  them. 

2.  Sake. 

Allowance  for  fees  of  the  attorney  of  a 
single  creditor  who  brings  an  action  to  wind 
up  an  insolvent  corporation  is  to  be  made  from 
the  amounts  coming  to  the  various  creditors, 
not  from  a  surplus  coming  to  the  corporation. 
8.  Same  —  Afplioation  fob  Aixowance  or 
Fees— Pabtibs. 

Application  for  allowance  for  fees  of  at- 
torneys for  plaintiff,  in  an  action  by  a  single 
creditor  to  wind  up  an  insolvent  corporation, 
may  be  made  by  the  plaintiff  in  the  action  or 
by  the  attorneys. 


4.  Saios— AuouNT  OF  Fees. 

Where  attorneys,  acting  for  a  single  credit- 
or, bring  an  action  to  wind  up  an  insolvent 
corporation,  and  insolvency  is  admitted  and  a 
receiver  is  appointed,  and  here  the  services  of 
the  attorneys  end,  the  fees  of  the  attorneys, 
to  which  the  various  creditors  must  contribute, 
are  to  be  determined  by  what  would  l>e  a  reason- 
able charge  against  the  attorneys'  client  for  the 
services  rendered. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart  Chancellor. 

Action  by  the  Little  Rock  Vehicle  &  Imple- 
ment Company  against  the  Bank  of  Ldttle- 
Rock.  Bradshaw  &  Helm  filed  an  inter- 
vening petition,  which  was  dismissed,  and 
they  appeal.    Reversed. 

The  Little  Rock  Vehicle  &  Implement  Com- 
pany, by  their  attorneys  Bradshaw  &  Helm, 
brought  an  action  in  equity  against  the  Bank 
of  Little  Rock,  alleging  that  the  plaintiff 
was  a  creditor  of  the  bank  and  that  the  bank 
was  insolvent  and  praying  that  a  receiver 
be  appointed  to  take  charge  of  the  assets 
of  the  bank  and  for  other  relief.  A  receiver 
was  appointed,  who  took  charge  of  the  assets 
of  the  bank.  The  other  creditors  of  the 
bank  proved  tbelr  claims  before  the  receiver, 
and  assets  of  the  bank  were  recovered  by 
him  amounting  to  $185,000,  sufficient  to  pay 
the  claims  of  all  the  creditors  in  full.  After- 
wards Bradshaw  &  Helm,  attorneys  for  the 
plaintiff.  Little  Rock  Vehicle  &  Implement 
Company,  filed  an  Intervening  petition. 
They  set  up  the  fact  that  as  attorneys  for 
the  vehicle  company  they  had  filed  a  com- 
plaint and  secured  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  assets  of  the 
Bank  of  Little  Rock,  that  the  complaint  filed 
by  them  in  that  action  was  In  fact  a  credit- 
ors' bill,  and  that  it  brought  into  court  as- 
sets of  the  bank  sufficient  to  pay  the  claims 
of  all  the  creditors;  and  they  asked  that  an 
allowance  of  $500  be  made  out  of  the  funds 
in  the  hands  of  the  receiver  for  their  serv- 
ices In  bringing  said  action.  The  Bank  of 
Little  Rock  filed  an  answer,  In  which  it  de- 
nied that  the  petitioners  filed  the  complaint 
In  the  Intwest  of  the  creditors  of  the  bank 
generally,  but  alleged  that  they  represented 
the  plaintiff  In  that  action  and  one  or  two 
other  creditors  only ;  and  it  denied  that  peti- 
tioners had  rendered  any  services  to  the  re- 
ceiver or  to  the  general  creditors  of  the  bank. 
On  the  hearing  the  court  held  that  the  al- 
lowance should  not  be  made,  and  dismissed 
the  petition,  from  which  Judgment  the  in- 
terveners appealed. 

W.  E.  Atkinson,  Pugh  &  Wiley,  Black- 
wood &  Williams,  and  Ratcliffe  &  Fletcher,  for 
appellants.  J.  M.  Moore  and  W.  B.  Smith, 
for  appellees. 

RIDDICK,  J.  (after  stating  the  facta). 
This  is  an  application  by  attorneys,  who 
brought  an  action  to  recovo:  a  debt  against 
an  Insolvent  bank  and  secured  the  appoint- 
ment of  a  receiver,  for  the  allowance  of  a 
fee    for    such    services.  /^The^^ction  was 
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bronsht  In  the  name  of  the  Little  Ro<± 
Vehicle  &  Implement  C!ompany,  and  the 
«ttome^  were  acting  for  thlB  company  and 
-one  or  two  other  creditors  of  the  bank.  The 
recelrer  collected  assets  of  the  bank  amount- 
ing to  $185,000,  sufficient  to  pay  all  the  credit- 
ors of  the  bank,  and  the  petitioners  allege 
that  the  petition  filed  by  them  was  In  the 
interest  of  all  the  creditors,  and  that  they 
are  entitled  to  have  compensation  for  their 
■errlcee  allowed  oat  of  the  funds  In  the 
bands  of  the  receiver.  Our  statute  (Sand.  & 
H.  IMg.  I  1426)  forbids  an  Insolvent  corpo- 
ration from  giving  preference  to  any  of  Its 
creditors,  and  provides  that  "any  creditor 
or  stockholder  of  any  Insolvent  corporation 
may  Institute  proceedings  In  the  chancery 
court  for  the  winding  up  of  the  afTalrs  of 
snch  corporation,  and  upon  such  application 
the  court  shall  take  charge  of  all  the  assets 
of  Bodi  corporation  and  distribute  them 
equally  among  the  creditors  after  paying  the 
wages  and  salaries  due  laborers  and  em- 
ployes." A  consideration  of  the  statute 
shows  that  the  action  brought  by  the  plain- 
tiff to  secnre  the  appointment  of  a  receiver 
and  wind  up  the  affairs  of  this  insolvoit  bank 
waa  for  the  benefits  of  all  the  creditors  of  the 
bank.  For  that  reason  It  is  just  and  equi- 
table that  the  cost  of  securing  the  receiver, 
Indadlng  reasonable  attorney's  fees,  shall 
be  borne  by  all  the  creditors  in  proportion  to 
the  amount  realized  by  them.  Otherwise 
the  creditor  who  brought  the  action,  having 
to  bear  all  the  cost  of  the  attorney's  fees, 
would  In  the  end  secure  a  less  proportion  of 
bis  debt  than  the  other  creditors.  To  avoid 
this  inequality.  It  is  customary  and  usual 
for  the  court  in  such  cases  to  make  him  an 
allowance  sufficient  to  cover  reasonable 
charges  for  his  counsel.  This  question  came 
before  the  Supreme  Court  of  Massachusetts 
in  a  recent  case,  where  the  plaintiff  had  pro- 
cured the  appointment  of  a  receiver,  and  the 
court  sustained  the  allowance,  and  said  that 
"when  many  persons  have  a  common  inter- 
est in  a  fund,  and  one  of  them  for  the  benefit 
of  all  brings  a  suit  for  its  preservation  and 
retains  counsel  at  his  own  cost,  a  court  of 
equity  will  order  a  reasonable  amount  to  be 
paid  to  bim  ont  of  the  funds  in  the  hands 
of  tbe  receiver  in  reimbursement  of  his  out- 
lay." Davis  V.  Bay  State  League,  158  Mass. 
434,  38  N.  E.  691 ;  Tomkins  v.  Chester  Mills 
(C.  C)  90  Fed.  39 ;  B.  C.  Sugar  Refining  Co. 
V.  Ferris,  87  Fed.  810,  31  O.  C.  A.  233 ;  Trus- 
tees V.  Oreenough,  105  U.  S.  527,  26  L.  Ed. 
1157.  The  main  purpose  of  such  an  allow- 
ance, bowever,  is  not  to  benefit  the  attorney, 
but  for  the  benefit  of  his  client  and  to  secure 
equality  and  justice  between  the  creditors. 
For  that  reason  we  on  first  thought  were  in- 
clined to  the  opinion  that  the  application  for 
such  an  allowance  should  be  made  by  the 
creditor,  and  not  by  the  attorney,  and  that 
for  that  reason  this  petition  was  properly 
dismissed.  But  on  examination  of  the-  case 
we  find  that  the  petition  can  be  made  by 
tfther  tbe  creditor  who  employed  counsel  w 


by  tbe  attorneys  who  performed  tbe  services. 
Trustees  v.  Oreenough,  105  U.  S.  527,  26  L. 
Ed.  1157. 

So,  treating  the  petition  as  properly 
brought,  we  have  next  to  consider  the  proper 
basis  for  determining  tbe  amount  of  such 
fees.  Before  proceeding  to  that  point  it  is 
proper  to  observe  that  this  allowance  does 
not  come  out  of  the  bank,  but  from  the  credit- 
ors, in  proportion  to  the  sums  received  by 
them  from  tbe  receiver.  It  is  alleged  that 
the  fnnds  of  the  bank  in  the  hands  of  the 
receiver  are  sufficient  to  pay  all  the  creditors 
in  full,  and  when  the  bank  has  paid  its  credit- 
ors in  full  it  cannot  be  taxed  any  further 
for  attorney's  fees.  The  cost  which  a  suc- 
cessful litigant  may  recover  of  his  adver- 
sary in  this  state  does  not  Include  such  fees. 
The  petitioners  represented  only  their  own 
clients,  though  the  action  brought  was  equal- 
ly beneficial  to  all  creditors  of  the  bank.  If 
their  services  had  resulted  in  securing  or 
producing  a  fund  for  the  benefit  of  tbe  credit- 
ors, then  the  amount  of  this  fund  might 
well  be  the  main  element  to  be  considered  in 
fixing  the  amount  of  such  fee;  but  no  sncb 
fund  was  produced  here.  Tbe  attorneys, 
acting  for  two  or  three  creditors,  filed  a 
complaint  against  an  insolvent  bank,  asking 
for  a  receiver.  Tbe  bank  admitted  insolven- 
cy, a  receiver  was  appointed,  and  here  the 
services  of  the  attorneys  ended.  The  in- 
solvency of  the  bank  resulted  from  a  large 
loan  made  by  the  bank  to  a  party  who  never 
repaid  it  A  mistake  was  made,  but  there 
is  no  charge  of  any  dishonesty  or  fraud  on 
tbe  part  of  the  bank  officials,  or  that  the  re- 
maining assets  were  in  danger  of  being 
squandered;  and  for  this  reason  we,  as  be- 
fore stated,  do  not  think  that  these  assets 
were  produced  or  secured  by  the  action 
against  tbe  bank.  In  fixing  the  amount  to 
be  allowed,  the  extent  of  the  assets  that 
came  to  the  hands  of  the  receiver  may  no 
doubt  be  considered;  but  the  object  of  the 
allowance,  as  before  stated,  is  not  to  give 
the  attorneys  a  larger  fee  than  they  might 
have  recovered  from  their  own  clients,  but 
to  shift  the  burden  of  the  charge  from  them 
and  place  it  upon  the  creditors  of  the  bank 
generally.  Tbe  Inquiry  then  is,  what  would 
have  been  a  reasonable  charge  against  their 
own  clients  for  the  services  performed?  No 
witness  testified  on  this  point,  though  Mr. 
Bradshaw  said  that  he  did  not  Intend  to 
charge  his  client  a  very  large  fee.  For  this 
reason  we  are  of  tbe  opinion  that  tbe  sum 
demanded  Is  excessive,  but  we  are  of  the 
opinion  that  it  is  better  to  refer  the  matter 
to  the  learned  chancellor  before  whom  the 
proceedings  were  had,  and  allow  him  to 
make  tbe  allowance  against  the  creditors 
generally  in  such  sum  as  to  bim  may  seem 
proper. 

Judgment  of  dismissal  reversed,  and 
cause  remanded,  with  an  order  that  a  reason- 
able allowance  be  made  to  counsel  sufficient 
to  cover  costs  of  services  actually  performed. 
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DAVIS  T.  RICHARDSON. 
(Supreme  Court  of  Arkansas.    July  22,  1905.) 

1.  Damages— Mbntai.   Suffkbino— Imsult. 

The  making  of  an  indecenf  prooosal  to  a 
female,  unaccompanied  by  a  physical  injury, 
does  not  give  a  right  to  recover  damages  on 
acconnt  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assault  and  Battery,  {  &3;  vol.  15, 
Cent  Dig.  Damages,  {  100.] 

2.  TBIAI/— iNSTRUCnONB. 

Where,  in  an  action  for  an  assault  com- 
mitted on  a  female,  there  was  no  evidence  of 
damages  arising  from  the  effects  thereof  on  her 
future  condition  in  life,  the  court  should  not 
instruct  the  jury  to  award  damages  from  effects 
on  her  future  condition  in  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial.  {{  596-601.1 

3.  Assault  —  Mkabubk     of     Daxaoes  —  IN- 
axBvonoNS. 

An  instruction,  in  an  action  for  assault, 
which  states  the  elements  which  should  be  co-<- 
sidered  in  estimating  the  actual  damages,  and 
which  authorizes  the  jury  to  allow  punitive 
damages,  and  which  permits  them,  "in  estimat- 
ing such  damage,"  to  consider  defendant's  finan- 
dSl  condition,  is  not  open  to  the  objection  that 
the  court  authorized  the  jury,  in  measuring  (be 
actual  damages,  to  consider  defendant's  wealth. 

4.  TrIAI,  —  iRBTBUOnOMB  —  Speoifio    Objic- 
nONB. 

A  defect  in  form  in  an  instruction  must  be 
pointed  out  by  a  specific  objection  in  order  to 
be  available  on  appeal. 

Appeal  from  Circuit  Oonrt,  Stone  County; 
Frederick  D.  Fulkerson,  Judge. 

Action  by  Eliza  Richardson,  by  her  next 
friend,  against  W.  E.  Davis.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
Tersed. 

Rebearing  denied  November  4,  1905. 

Stuckey  &  Stuckey,  Morris  M.  Cobn,  and 
Rose,  Hemingway  &  Rose,  for  appellant 
Tancey  &  Casey  and  Wright  &  Reeder,  for 
appellee. 

BATTLI;  J.  Eliza  RtchardBon,  by  her 
next  friend,  filed  a  complaint  In  the  Stone 
circuit  court,  alleging  that  the  defendant, 
W.  E.  Davis,  on  the  17th  day  of  April,  1902, 
assaulted  her  in  his  storehouse  near  St 
James,  In  Stone  county,  in  this  state,  by 
seizing  and  embracing  her  in  a  rude  and 
indecent  manner,  in  consequence  of  which 
she,  being  in  feeble  health,  suffered  a  severe 
shock  to  her  nervous  system  and  much  hu- 
miliation, and  that  before  that  and  on  the 
same  day  be  made  indecent  proposals  to  her 
at  the  house  of  Eld  Grigsby;  and  she  claimed 
$8,000  damages. 

The  defendant  denied  all  these  allegations. 

In  the  trial  of  the  issue  In  the  case  the 
plaintiff,  in  part,  testified  that  on  the  17th 
day  of  April,  1902,  she  went  to  the  defend- 
ant's store  and  no  one  was  there.  She  then 
went  to  Mrs.  Grlgsby's,  and  found  her  there 
and  the  defendant  After  a  short  conver- 
sation Mrs.  Grigsby  left  the  room,  and  Davis 
then  told  her  (the  plaintUT)  to  go  home 
through  a  certain  hollow,  and  he  would  meet 


her  there;  that  he  had  something  to  tell  ber. 
In  a  short  time  Mrs.  Grigsby  returned  and 
Davis  left.  In  a  short  time  after  this,  on 
the  same  day,  she  went  to  Davis'  store  to 
buy  some  goods,  and  he  again  said  to  her 
that  he  had  something  to  tell  her,  and  "Don't 
you  tell  a  thing  about  it,  I  will  make  It  all 
right"  He  pulled,  hugged,  and  kissed  her, 
"and  acted  like  he  was  going  to  do  something 
else."  She  escaped,  and  as  she  did  so  he 
said,  "Don't  you  tell  anything  about  It." 
At  this  time  the  plaintiff  was  15  years  old. 

The  defendant,  testifying,  denied  the  con- 
versation at  Mrs.  Orlgsby's  and  the  assault 
and  conversation  at  his  store. 

Other  evidence  was  adduced. 

The  court,  over  the  objections  of  the  de- 
fendant, Instructed  the  jury  as  follows: 

"(1)  You  are  instructed  that  every  person 
is  the  sole  custodian  of  his  person,  and  no 
one  has  a  rlgb^  to  touch  it  unlicensed,  and 
that  any  imlavv.  .il  touching  of  the  person  of 
another  constitutes  an  assault;  and  If  you 
l)elleve  from  the  evidence  in  this  case  that 
the  defendant,  W.  E.  Davis,  did  make  an 
assault  upon  the  person  of  Eliza  Richardson 
by  making  use  of  any  violent  or  indecoit 
familiarity  toward  her,  or  embracing,  toacta< 
ing,  or  handling  her  person  in  an  indecent 
mannm,  then  your  verdict  should  be  for  the 
plaintiff  for  such  an  amount  as  you  believe 
she  Is  entitled. 

"(2)  That  for  every  unlawful  assault  the 
law  conclusively  presumes  some  damage. 

"(3)  That  the  law  presumes  every  femal» 
to  be  chaste  and  virtuous. 

"(4)  If  a  man  takes  Improper  liberties  with 
a  female,  or  fondles  ber  against  her  will  and 
consent,  he  is  guilty  of  Indecent  assault 

"(6)  If  you  find  for  plaintiff,  in  arriving  at 
the  amount  of  damage  to  which  you  think 
the  plaintiff  is  oititled,  if  you  find  that  the 
assault  was  committed,  you  should  take  into 
consideration  the  actual  damage  sustained  by 
reason  of  the  assault  in  which  is  included 
not  merely  the  physical  Injury  suffered,  but 
you  may  also  consider  the  mental  suffering, 
humiliation,  mortification,  and  injury  to  ber 
feelings  and  sensibilities,  if  such  yon  find 
to  be  the  consequence  of  the  assault,  to- 
gether with  the  disgrace,  insult,  and  indignity 
to  which  the  plaintiff  Is  subjected  by  reason 
of  said  assault,  as  well  as  its  effects  upon  her 
future  condition  in  Ufe,  all  of  which  are  prop- 
er elements  of  damage  to  be  considered  by  you 
in  making  up  your  verdict;  and  if  the  Jury 
further  believe  that  said  assault  waa  un- 
provoked, and  willfully,  wantonly,  or  mali- 
ciously done,  you  may  assess  an  addittooal 
sum  as  damages,  as  a  punishment  to  defend- 
ant, and  to  deter  others  from  the  commission 
of  a  like  offense.  And  in  estimating  sncb 
damage,  you  may  consider  the  financial  con- 
dition of  the  defendant" 

The  plaintiff  recovered  judgment  for  $4,000. 
and  the  defendant  appealed. 

The  trial  court  erred  in  giving  to  the  Jury 
Instruction  No.  4.    Under  it, they  might  have 
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foond  that  appdlant  committed  an  assault 
apon  appellee  by  making  tbe  Indecent  and 
Insulting  proposal  to  her  at  Mrs.  Grigsby's, 
and  under  instruction  No.  5  returned  a  ver- 
dict against  him  for  damages.  The  proposal 
was  not  an  assault,  and,  being  unaccompanied 
by  a  physical  injury,  did  not  give  the  appel- 
lee the  right  to  recover  damages  on  account 
thereof.  It  was  not  an  element  of  damage. 
Pcay  V.  Western  Union  Telegraph  Company, 
64  Ark.  538,  48  S.  W.  965,  39  L.  R.  A.  463. 

What  we  have  said  as  to  the  fourth  lu- 
stmction  applies  to  the  words  "or  indecent 
familiarity  towards  ber"  in  the  first  in- 
struction. 

Appellant  objects  to  the  fifth  Instruction 
because  It  directs  the  jury  to  allow  the  appel- 
lee damages  for  the  "effects  upon  her  future 
<-ondltions  In  life."  There  was  no  evidence  of 
such  damage,  and  the  direction  should  not 
have  been  given. 

Apiiellant  objects  to  the  same  instruction, 
the  fifth,  because  It  told  the  jury  that  they 
might  consider  the  appellant's  wealth  in 
computing  damages,  both  actual  and  punitive. 
We  do  not  think  that  this  is  a  correct  inter- 
pretation of  the  instruction.  The  court  told 
the  Jury  In  this  instruction  what  Is  included  in 
actual  damages,  and  then  told  them  that  they 
might  allow  punitive  damages,  and  in  this 
connection  said,  "in  estimating  such  damage 
you  may  consider  the  financial  condition  of 
the  defendant,"  having  reference  to  punitive 
damages.  Surely  the  court  did  not  mean  that 
the  wealth  of  the  appellant  could  assist  In 
measuring  actual  damages.  Construed  In  the 
way  SDsseeted,  the  instruction.  In  that  respect, 
la  correct.  2  Sutherland  on  Damages  (3d 
Ed.)  {  404,  and  cases  cited.  But  It  Is  defect- 
ive tn  form  and  should  not  have  been  given 
as  It  Is.  The  defect,  however,  should  have 
been  pointed  out  by  a  specific  objection. 

Reverse,  and  remand  for  a  new  trial. 
NOTE. 

(1899)  In  an  action  by  a  husband  and  wife 
for  an  assault  on  ttie  latter,  it  was  proper  to  in- 
Rtmct  that  plaintiffs  were  not  confined  to  the 
actual  damages,  but  that  the  jury  might,  in 
their  discretion,  assess  other  and  additional 
soma,  by  way  of  smart  money  or  exeniplary 
damages. — Ragsdale  v,  Esell,  49  S.  W.  775. 

iWtXi)  In  an  action  for  assault,  evidence  as  to 
the  ^uniary  condition  of  defendant  is  not  ad- 
misRible.  though  the  action  is  one  in  which 
plaintiff  may  recover  punitive  damages. — Beav- 
i-n  V.  Bowen,  70  S.  W.  195,  24  Ky.  Law  Rep. 
882.  .  ^  V 

(1903)  An  ingtrnetion  in  an  action  for  assault, 
which  authorized  the  jury  to  find  "punative 
damages  as  a  punishment  to  defendant,  and  as 
a  warning  to  others  not  to  commit  similar  as- 
nnlts  and  batteries,"  was  erroneous,  the  prop- 
er practice  being  for  the  court,  after  stating  for 
what  causes  exemplary  damages  may  be  award- 
ed, that,  if  the  jury  thus  believe,  they  may, 
in  the  exercise  of  sound  discretion,  give  ex- 
emplary damages,  not  exceeding  the  amount 
daimed.— Ryan  v.  Quinn,  71  S.  W.  872,  24  Ky. 
Uw  Rep^  1513. 

(1904)  Where  defendant  recklessly  and  wan- 
tonly stmck  plaintiff,  though  thinking  he  was 
striking  another  in  self-defense,  he  is  liable  for 
exemplary  as  well  as  compensatory  damages. 
— Crabtree  v.  Dawson,  83  a  W.  MT,  28  Ky. 
Uw  Sep.  1046,  67  L.  R.  A,  566. 


KNOXVILIiB  TRACTION  CO.  T.  BROWN 
et  uz. 

(Supreme  <3ourt  of  Tennessee.    Oct.  28,  1905.> 

1.  Street  Railboads— Injdrt  to  Pebson  on 
Tback— Question  fob  Juby. 

Evidence  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  a  pedes- 
trian in  a  collision  with  a  street  car  held  to  re- 
quire the  submission  to  the  jury  of  the  question 
of  the  company's  negligence. 

[E2d.  Note. — ^For  cases  in  iwint,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  {$  251-254.] 

2.  Same — Contbibutobt   Nequqence— Ques- 
tion FOB  JUBT. 

Evidence  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  a  pedes- 
trian in  a  collision  with  a  street  car  held  to  re- 
quire the  submission  to  the  jury  of  the  ques- 
tion of  the  pedestrian's  contributory  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent.  Dig.  Street  Railroads,  |§  255-257.] 

8.  Tbial  —  Matebial  Issue  —  Oonflictino 
Evidence— Submission  to  Jubt. 
Where  the  evidence  is  conflicting  on  an 
Issue  which  must  necessarily  enter  into  con- 
sideration of  the  controversy,  and  by  itself  or  in 
connection  with  other  evidence  be  determinative 
of  the  case,  the  issue  must  be  submitted  to  the 
jury. 

4.  MuNiciPAi,  CoBPOBATiONB— Ordinances — 
Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  received  by  a  pedestrian  in 
a  collision  with  a  car,  plaintiff  without  objec- 
tion introduced  a  copy  of  an  ordinance.  The 
ordinance  was  an  amended  ordinance  and  reg- 
ulated the  speed  of  cars  within  the  city.  Held 
that,  though  it  would  have  been  more  formal 
to  have  introduced  the  original  ordinance,  there 
was  no  reversible  error  in  admitting  the  amend- 
ed ordinance  only. 
6.  Same— iNSTBUcnoNB. 

Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  a  pedes- 
trian in  a  collision  with  a  car,  the  evidence 
showed  that  plaintiff  was  attempting  to  cross 
a  street,  that  she  looked  in  both  directions  and 
saw  cars  coming  on  both  tracks,  that  she  start- 
ed diagonally  across  the  street,  that  before 
reaching  one  of  the  tracks  she  was  intercepted 
by  a  wagon,  and  that  as  she  passed  behind  it 
and  was  about  to  enter  on  the  other  track  a 
car  struck  her  before  she  could  cross  the  track, 
the  refusal  to  charge  that  it  was  plaintiff's  duty 
to  not  only  look  before  attempting  to  cross  the 
track,  but  also  after  she  had  been  intercepted 
by  the  wagon,  and  that  if  her  failure  to  so 
look  was  the  direct  cause  of  the  injury  there 
could  be  no  recovery,  though  the  company  was 
negligent,  was  reversible  error,  though  the  court 
charged  that,  if  plaintiff  failed  to  exercise  ordi- 
nary care,  and  her  nefrligence  was  the  proximate 
cause  of  the  injury,  there  could  be  no  recovery. 

Appeal  from  Circuit  Court,  Knox  County; 
Joseph  W.  Sneed,  Judge. 

Action  by  J.  G.  Brown  and  wife  against 
the  Knoxville  Traction  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

Shields,  Cates  &  Monntcastle,  for  appel- 
lant Sansom  &  Welcker  and  B.  F.  Mynatt, 
for  appellees. 

WILKES,  J.  This  Is  an  action  for  dama- 
ges for  personal  Injuries  Infiicted  upon  Mrs. 
H.  J.   Brown,   wife  of  J.  0.  Brown.    The 
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suit  l8  brought  In  the  name  of  the  husband 
and  wife,  and  la  based  npon  an  Injury  done 
to  the  wife. 

There  was  a  motion  for  peremptory  in- 
structions In  faror  of  the  defendant  at  the 
conclusion  of  the  plalntlfT's  testimony,  and 
also  at  the  conclusion  of  all  the  evidence, 
to  return  a  verdict  In  favor  of  the  defendant. 
These  motions  were  overruled  by  the  court, 
and  there  was  a  trial  before  the  Judge  and 
a  Jury,  and  a  verdict  and  Judgment  in  favor 
of  the  plalntlfl  for  |2,000,  and  the  defend- 
ant company  has  appealed. 

The  first  contention  made  Is  that  there 
is  no  materitil  evidence  to  support  the 
verdict,  and.  If  there  may  be  some  proof 
of  negligence  on  the  part  of  the  company, 
stlU  there  Is  evidence  of  contributory  negli- 
gence on  the  part  of  the  plalntUt,  which 
directly  contributed  to  cause  the  injury,  and 
must  bar  any  recovery,  and  hence  that  the 
court  was  in  error  In  not  granting  peremp- 
tory instructions  to  the  Jury  to  award  a 
verdict  in  favor  of  the  plaintiff. 

The  two  vital  questions  In  this  case  are: 
First,  whether  there  was  any  negligence 
on  the  part  of  the  motorman  of  the  street 
car  company  which  caused  the  accident; 
and,  second,  whether  there  was  any  negli- 
gence on  the  part  of  the  plaintUf  Mrs. 
Brown  which  directly  contributed  to  cause 
the  accident. 

The  facts  in  the  case  are  that  the  plain- 
tiff Mrs.  Brown  was  attempting  to  cross 
Oay  street,  in  I^noxvlUe,  from  the  west 
to  the  east  side.  The  street  has  a  double 
track  upon  It,  and  cars  pass  In  each  direc- 
tion quite  frequently.  Those  going  north 
pass  on  the  eastern  trade,  and  those  going 
south  on  the  western  track,  and  the  two 
lines  of  track  are  near  each  other. 

The  plaintiff,  when  she  attempted  to  cross 
the  street,  looked  In  both  directions,  and 
saw  that  cars  were  coming  from  both  the 
north  and  south.  She  believed,  however, 
that  she  had  time  to  cross  over  the  tracks 
before  the  cars  would  reach  the  point  where 
she  was  crossing.  She  started  across  the 
street  diagonally  In  a  northerly  direction, 
and  before  she  reached  the  west  track  she 
was  intercepted  by  a  coal  or  furniture 
wagon,  which  checked  her  and  caused  her 
to  vary  her  course  up  the  street  at  a 
sharper  angle  in  order  to  pass  behind  it 
The  wagon  was  going  in  a  southerly  direc- 
tion, and  as  she  passed  behind  It,  and  was 
about  to  enter  upon  the  east  track,  the  car 
-coming  on  that  track  from  the  south  made 
Its  appearance  very  near  her.  She  was 
from  5  to  15  feet  In  front  of  the  car  when 
she  was  discovered  by  the  motorman  and 
when  she  discovered  the  near  approach  of 
the  car.  The  motorman  attempted  to  stop 
the  car,  but  was  unable  to  do  so.  He  cried 
to  her,  "Look  out,  lady!"  and  she  made  a 
leap  and  got  nearly  across  the  east  track, 
when  the  comer  of  the   car   struck  her, 


turning  her  around,  and  throwing  ber  to 
the  pavement 

While  the  testimony  is  that  she  looked  in 
both  directions  before  going  on  the  street 
and  saw  the  car  coming  from  the  south 
which  caused  the  injury,  there  Is  no  testi- 
mony to  show  that  after  crossing  the  west 
track  and  being  checked  and  deflected  in 
her  course  by  the  wagon,  she  looked  again 
south  for  the  approach  of  the  car  from  that 
direction  before  entering  upon  the  eastern 
track. 

We  think  there  is  testimony  in  the  record 
to  show  that  the  motorman  on  the  car  which 
caused  the  accident  was  immediately  be- 
fore the  accident,  and  perhaps  at  the  time 
of  it  looking  at  the  wagon  or  Its  driver, 
under  the  impression  that  there  was  danger 
of  striking  the  wagon,  and  that  he  was  not 
at  the  time  of  passing  the  wagon  looking 
along  the  track  to  see  whether  any  one 
was  upon  It  or  not 

We  think  the  evidence  shows  that  she 
was  attempting  to  cross  the  track  under 
dangerous .  and  critical  circumstances ;  and. 
If  80,  It  was  her  duty  to  watch  very  closely 
for  the  movement  of  the  cars,  which  she 
knew  were  coming  in  both  directions,  and 
more  especially  as  she  was  checked  in  her 
progress  by  the  intervening  wagon. 

We  think  that  under  the  evidence  there 
might  have  been  a  difference  of  opinion  as 
to  whether  the  motorman  was  g^ullty  of 
negligence  In  watching  the  wagon,  instead 
of  the  track  ahead  of  him,  and  also  that 
there  might  have  been  a  difference  of  opin- 
ion as  to  whether  the  lady  should  not,  under 
the  circumstances,  being  checked  in  her 
passage,  have  stopped  before  entering  upon 
the  east  track  to  see  whether  she  could  cross 
that  track  before  the  car  which  she  haa 
seen  coming  would  reach  ber. 

These  questions  of  negligence  upon  the 
part  of  the  motorman  and  contributory  nes- 
Ugence  npon  the  part  of  the  plaintiff  should 
have  been  left  to  the  Jury,  under  proper 
Instructions;  and  it  was  not  therefore,  a 
case  for  peremptory  instructions. 

A  motion  for  peremptory  Instmctlons  la 
not  one  which  addresses  itself  to  the  dis- 
cretion of  the  court  but  one  which  presents 
a  question  of  law;  and  the  crucial  question 
in  the  case  Is  whether  there  Is  any  de- 
terminative evidence  upon  which  the  Jury 
must  base  a  verdict  In  favor  of  the  party 
who  produces  It 

It  is  said  In  the  case  of  Orand  Trunk 
Railroad  Company  v.  Ives,  144  U.  S.  417. 
12  Sup.  Ot  679,  86  L.  Ed.  485,  that  the 
terms  "ordinary  care"  and  "reasonable 
prudence"  and  such  like  terms,  as  applied 
to  the  conduct  and  affairs  of  men,  have  a 
relative  significance,  and  cannot  be  arbi- 
trarily defined.  What  may  be  deemed 
ordinary  care  In  one  case  may,  under  differ- 
ent surroundings  and  circumstances,  be 
gross  negligence.    The/poUcr  of  tbe  law 
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has  relegated  the  determination  of  audi 
questions  to  the  Jnry  under  proper  Instruc- 
tions from  t}ie  court.  It  is  their  province  to 
note  the  special  circumstances  and  sur- 
roundings of  each  particular  case,  and  say 
whether  the  conduct  of  the  parties  in  that 
case  is  such  as  would  be  expected  of 
reasonably  prudent  men  under  a  similar 
state  of  afFalrs.  When  a  given  state  of 
facts  is  such  as  reasonable  men  may  fairly 
diCter  npon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of 
the-  matter  is  for  the  Jaiy.  It  Is  only  where 
the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusions  from  them 
that  the  question  of  negligence  Is  ever  con- 
sidered one  of  law  for  the  court 

To  support  this  proposition,  a  large  num- 
ber of  cases  are  cited. 

Substantially  the  same  rule  Is  laid  down  In 
District  of  Olumbia  v.  Moulton,  182  U.  S. 
577,  21  Sup.  Ct  840,  45  li.  Ed.  1237,  In  these 
words:  "The  question  of  negligence  or  no 
negligence  is  one  of  law  for  the  court,  where 
but  one  inference  can  reasonably  be  drawn 
from  the  evidence. 

This  case  approves  also  the  language  in  the 
case  of  Warner  v.  B.  &  O.  Ry.  Co.,  168  U.  S. 
339,  18  Sup.  Ct  68,  42  li.  Ed.  491,  as  follows: 
"It  is  only  where  the  evidence  is  such  that 
reasonable  men  may  fairly  differ  as  to  the 
deductions  to  be  drawn  therefrom  that  the 
determination  of  the  fact  of  negligence  should 
be  left  to  the  Jury." 

In  Traction  Co.  v.  Carroll,  118  Tenn.  514, 
82  S.  W.  318,  It  Is  said:  "The  rule  Is  that 
any  act  must  be  held  negligence  In  law,  or 
negligence  as  matter  of  law,  where  no  reason- 
able difference  of  opinion  can  exist  among 
men  as  to  the  n^ligent  character  of  the  act" 

Tbe  rule  as  laid  down  in  the  case  of  Tyrus 
V.  Railroad  Co.  (Tenn.)  86  Si  W.  1074,  is 
substantially:  "When  there  is  no  contro- 
versy as  to  any  material  fact  there  is  nothing 
for  tb«  Jury  to  find,  and  the  question  Is  then 
solely  one  of  law  for  the  court;  and  in  such 
a  case  the  court  may  instruct  the  jury  to 
return  a  verdict  in  accordance  with  his  view 
of  tbe  law  applicable  to  such  ascertained  or 
nncontroverted  facts.  There  can  be  no  con- 
etltutiona]  exercise  of  the  power  to  direct  a 
verdict  In  any  case  In  whldi  there  is  a  dis- 
pute as  to  any  material  evidence  or  any  l^al 
doubt  as  to  the  conclnslon  to  be  drawn  from 
the  whole  evidence  upon  the  issues  to  be 
tried." 

And  again:  "If  there  is  any  dispute  as  to 
any  material  fact  the  case  must  go  to  the 
Jury;  if  there  Is  no  dispute  as  to  fact  the 
question  is  one  of  law  for  tbe  court" 

By  materia]  evidence  Is  meant  evidence 
mato^al  to  tbe  question  in  controversy,  which 
must  necessarily  enter  into  the  consideration 
of  tbe  controversy  and  by  Itself,  or  In  con- 
nection wltti  tbe  other  evidence,  be  determina- 
tive of  tbe  case. 

But  a  conflict  of  evidence  upon  a  detached 
or  separate  feature  or  Hat,  even  though  it  la 
89  8.W.— 21 


material,  should  not  of  Itself  prevent  tbe  giv- 
ing of  peremptory  instructions.  Facts  are  fre- 
quently material  which  are  by  no  means  de- 
terminative; and  facts  are  frequently  ma- 
terial in  themselves,  but  become  Immaterial 
when  taken  in  connection  with  other  facts. 

To  illustrate:  We  take  the  common  case 
of  a  person  injured  in  a  railroad  accident 
It  may  be  a  disputed  and  controverted  fact 
which  one  of  two  roads  did  the  Injury,  and 
it  is  therefore  a  material  question  to  deter- 
mine which  one  did  it  But  it  may  further 
develop  that  ^o  matter  which  road  it  was. 
there  was  gross  contributory  negligence  which 
proximately  caused  the  injury,  and  the  in- 
jured party  could  not  therefore,  recover  in 
any  event  In  such  case,  the  court  should 
give  peremptory  instructions  against  the 
plaintiff,  notwithstanding  the  conflict  of  evi- 
dence as  to  who  cansed  the  injury,  or  whether 
the  road  was  itself  guilty  of  negligence.  Oth- 
er illustrations  could  easily  be  given. 

So  that  the  disputed  fact  must  not  only  be 
material,  but  in  itself  or  In  connection  with 
other  facts  it  must  be  determinative  of  the 
real  issue  and  the  merits  of  tbe  case. 

As  bearing  npon  the  question  of  tbe  plain- 
tiff's contributory  negligence,  it  has  been  held 
that  it  is  the  duty  of  a  pedestrian,  alighting 
from  one  car  on  one  track,  to  look  and  listen 
before  crossing  an  adjoining  track.  Creamer 
V.  West  End  R.  R.  Co.,  156  Mass.  320,  81  N.  B. 
891,  10  L.  R.  A.  490,  82  Am.  St  Rep.  456; 
Doty  V.  R.  R.  Co.,  129  Mich.  464,  88  N.  W. 
1050;  Oreengard  v.  St  Paul  R.  R.  Co.,  72 
Minn.  181,  76  N.  W.  221. 

And  the  rule  applies  to  one  who  crosses 
behind  a  car  onto  another  tra<&.  McCarth  v. 
R.  R.  Co.,  120  Mich.  400,  79  N.  W.  631; 
Newark  R.  R.  Co.  v.  Block,  55  N.  J.  Law, 
605,  27  AU.  1067,  22  L.  R.  A.  374;  Blaney  v. 
Traction  Company,  184  Pa.  524,  29  Atl.  294. 

And  also  to  a  pedestrian  passing  behind  a 
wagon  moving  along  one  tra<&  to  cross  an- 
other track  running  parallel.  Bethel  v. 
Street  Ry.  Co.,  8  O.  C.  D.  810. 

In  tbe  case  of  Newark  v.  Blodc,  supra.  It 
was  held  that  where  obstacles  temporarily 
intervene  to  prevent  observation,  It  is  the 
duty  of  tbe  pedestrian  to  delay  crossing  the 
track  until  proper  observation  can  l>e  made 

See,  further,  Baltimore  Traction  Co.  v. 
Hehns,  84  Md.  515,  86  Atl.  119.  36  L.  R.  A.  215. 

As  before  stated,  we  consider  tbe  question 
of  the  negligence  of  the  motorman  in  looking 
at  the  passing  wagon,  instead  of  at  the  track 
In  front  of  him,  and  the  question  of  the  negli- 
gence of  the  plaintiff  In  passing  around  the 
wagon  and  going  upon  the  track  without  look- 
ing, as  determinative  and  controverted  ques- 
tions In  this  case,  and  they  ovgbt  to  have  been 
left  to  the  Jnry. 

It  Is  objected  that  an  ordinance  of  the  dty 
of  Knoxvllle,  which  was  Introduced  in  evi- 
dence,, was  improperly  considered  by  the  court 
as  fixing  the  rate  of  street  cars  at  a  maximum 
of  eight  miles  an  hour. 

It  appears  from  tbe  charge ,  of  ^tbe^  court 
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that  this  ordinance  was  Introduced  without 
objection;  but  the  point  made  is  that  It  la 
only  an  amendment  to  another  ordinance,  the 
original  not  being  put  In  evidence,  and  the 
contention  la  that  It  does  not  of  itself  show 
that  It  was  an  ordinance  regulating  the  speed 
of  street  cars. 

The  bill  of  exceptions  shows  the  Introduc- 
tion of  this  amended  ordinance  to  have  been 
done  in  this  manner:  "Counsel  for  plaintiff 
here  introduced  certified  copy  of  dty  ordi- 
nance regulating  the  speed  of  street  cars, 
which  is  as  follows."  Then  follows  the 
amended  ordinance,  and  it  appears  to  have 
been  Introduced  and  read  without  objection. 

We  think  that,  while  It  may  have  been 
more  formal  to  have  Introduced  the  original 
ordinance,  still  the  bill  of  exceptions  leaves 
no  doubt  that  this  amended  ordinance  was 
Intended  to  and  did  regulate  the  speed  of 
street  cars  within  the  city. 

There  is  therefore  no  reversible  error  In  the 
construction  of  this  ordinance  by  the  trial 
judge  and  his  instruction  to  the  jury  In  re- 
lation thereto. 

The  next  assignment  of  error  is  that  the 
court  improperly  refused  a  request,  tendered 
by  the  defendant,  to  the  effect  that  it  was 
the  duty  of  the  plaintiff  to  not  only  look 
before  she  attempted  to  cross  the  track,  but 
also  after  she  had  been  intercepted  by  the 
wagon,  and,  If  her  failure  to  so  look  after 
she  passed  the  wagon  was  the  direct  and 
proximate  cause  of  her  Injury,  the  verdict 
should  be  In  favor  of  the  company. 

The  fourth  assignment  Is  In  regard  to  a 
refusal  to  grant  a  special  request  to  the  effect 
that.  If  the  company  was  negligent,  and  the 
plaintiff  was  also  negligent  In  not  looking 
or  listening,  and  if  such  negligence  on  her 
part  concurred  directly  and  proximately  with 
the  negligence  of  the  defendant  in  causing 
the  injury,  the  verdict  should  be  in  favor  of 
the  company. 

We  think  that  under  the  facts  of  the  case 
these  requests  ought  to  have  been  granted, 
and  that  they  are  not  covered  sufficiently  by 
the  general  charge. 

It  is  true^  the  trial  judge  does  charge  that 
It  was  the  duty  of  Mrs.  Brown,  In  attempt- 
ing to  cross  the  street  car  track  between 
crossings,  to  look  for  an  approaching  car,  and 
to  exercise  ordinary  care  and  caution  for  h« 
own  safety;  and  "if  you  believe  in  this  case 
that  Mrs.  Brown  failed  to  do  that,  and  you 
should  believe  that  her  negligence  was  in  any 
sense  the  prime,  proximate,  and  efflclent 
cause  of  her  injury,  then  there  could  be  no 
recovery." 

While  the  charge  is  correct  as  It  applies 
to  an  ordinary  attempt  to  cross  a  street  car 
track,  still  Mrs.  Brown  was  not  attempting 
to  cross  the  tracks  under  ordinary  circum- 
stances, but  was  attempting  to  cross  the 
track  under  perilous  conditions,  with  cars 
coming  In  each  direction  and  a  wagon  inter- 
vening to  cut  off  her  sight  and  retard  her 
progress. 


Under  such  drcumstancea.  It  was  Incum- 
bent on  her  to  use  such  care,  caution,  and 
diligence  as  would  be  necessary,  reasonably, 
to  prevent  an  accident ;  and  the  care  and  cau- 
tion which  she  would  use  upon  an  ordinary 
occasion  In  crossing  would  not  meet  the  re- 
quirements of  the  perilous  condition  In  which 
she  voluntarily  placed  herself. 

We  think,  therefore,  that  the  charge  should 
have  been  more  explicit,  and  In  terms  more 
directly  applicable  to  the  facts  of  the  case, 
and  that  the  jury  should  have  been  Instructed 
that  Mrs.  Brown  should  exercise  reasonable 
care  and  eautlon  in  view  of  her  perilous  sur- 
roundings. 

For  these  reasons,  and  upon  these  grounds, 
we  are  constrained  to  reverse  the  judgment 
of  the  court  below  and  remand  the  cause 
for  a  new  trial. 

Appellee  will  pay  the  costs  of  appeaL 


B.  R.  &  R.*  I.  DIXON  v.  LOUISVILLE  & 
N.  R.  CO. 
(Supreme  Court  of  Tennessee.    Sept.  30,  1905.) 
Eminent    Douain  —  JuBisnicnoN  —  Estab  - 

USHMKNT  or  CBOSBIHO— CORTBAOr. 

Proceedings  to  condemn  land  for  a  rail- 
road right  of  way  having  been  brought  in  the 
circuit  court,  such  court  bad  complete  Juriadic- 
tion  to  construe  a  contract  between  the  parties 
for  the  establishnient  of  crossings  and  to  de- 
termine the  number  and  location  thereof,  both 
under  the  contract  and  under  the  statutes  and 
common  law,  precluding  such  owner  from  main- 
taining a  bill  in  chancery  on  the  ground  that 
the  parties  could  not  agree  as  to  the  number 
and  location  of  crossings  and  that  their  estab- 
lishment  would  materially  affect  the  amount  of 
damages  sustained. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  (  S27.] 

Appeal  from  Chancery  Court,  McKHnn 
County ;  T.  M.  McConnell,  Chancellor. 

Bill  by  B.  R.  &  R.  I.  Dixon  to  enjoin  ttie 
Louisville  &  Nashville  Railroad  Company 
from  proceeding  in  the  circuit  court  of  Mcs 
Minn  county  to  condemn  a  right  of  way  for 
railroad  purposes  over  plaintifTs  property. 
From  an  order  overruling  a  demurrer  to  tfae 
bill,  defendant  appeals.    Reversed. 

Cornick,  Wright  &  Frantz,  Allen  te  Ivlns, 
and  J.  O.  Johnson,  for  appellant  Bnrkett. 
Mansfield  &  Miller,  for  appellee. 

WILKES,  3.  This  is  a  bill  to  enjoin  a 
proceeding  In  the  circuit  court  of  McMInn 
county,  in  which  It  is  sought  to  condemn  a 
right  of  way  for  railroad  purposes.  The  bill 
proceeds  upon  the  theory  that  the  railroad 
company  will  not  construct  sufficient  and 
convenient  crossings ;  and  Its  object  la  to  ob- 
tain a  decree  fixing  the  number  and  location 
of  such  crossings,  and  that  the  matter  of  as- 
sessing damages  be  passed  upon  by  the  ctuin- 
eery  court,  or  by  the  circuit  court  after  tbe 
chancery  court  has  adjudicated  the  number 
and  location  ot  said  crossinga. 
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It  Is  alleged  that  complainants  executed  a 
deed  of  conveyance  to  the  KnoxrUle  Soutbera 
Railroad  of  a  right  of  way  orer  this  land.  In 
which  It  was  stipulated  that  the  railroad 
company  should  put  In  good  stock  gaps  and 
fix  wagon  road  crossings  as  were  necessary 
for  the  convenience  of  the  grantors,  and  that 
this  is  an  obligation  which  rests  upon  the  de- 
fendant, the  liOulSTlIle  &  Nashville  Railroad, 
as  the  successor  of  the  KnoxvlUe  Southern 
Railroad  and  as  the  owner  of  the  original 
right  of  way,  and  that  this  obligation  extends, 
not  only  to  the  right  of  way  as  originally 
located,  but  also  to  a  new  and  additional  loca- 
tion contemplated  by  the  Louisville  &  Nash- 
vllle  Railroad  under  the  act  of  1903,  author- 
izing condemnation  for  railroad  rights  of  way 
within  certain  limits. 

It  is  charged  that  In  the  condemnation  pro- 
ceeding a  Jury  of  view  had  gone  upon  the 
premises  and  assessed  the  value  of  the  land 
taken  at  $164  and  the  Incidental  damages  at 
S625,  that  the  defendant  has  appealed  from 
the  Jury's  verdict,  and  its  appeal  Is  now 
pending  in  the  circuit  court  of  McMlnn  comi- 
ty nndetermlned.  It  Is  further  alleged  that 
the  amount  of  damages  accruing  to  complain- 
ant by  reason  of  the  taking  and  relocation  of 
the  line  will  depend  largely  upon  the  number 
and  location  of  crossings  installed  and  main- 
tained by  the  company ;  that  the  complainants 
have  not  been  able  to  agree  with  the  railroad 
as  to  the  number  and  location  of  such  cross- 
ings, and  they  are  wholly  at  a  loss  to  know 
what  crossings  will  be  furnished ;  that  both 
at  common  law  and  under  the  deed  of  convey- 
ance referred  to  they  have  a  right  to  con- 
reolent  and  sufficient  crossings,  properly 
located,  and  the  amount  of  damages  to  which 
they  are  entitled  will  largely  depend  upon 
the  nimiber  and  location  of  these  crossings. 

The  bill  alleges  that  the  question  of  these 
crossings  should  be  adjudicated  by  the  chan- 
cery court,  and  that  it  has  Jurisdiction  to 
Bx  the  same,  and,  having  obtained  and  taken 
jurisdiction  for  that  purpose,  the  court  should 
maintain  Jurisdiction  for  all  purposes,  in- 
cloding  the  assessment  of  damages  and  the 
value  of  the  land,  and  they  ask  to  have  all 
these  questions  settled  in  the  chancery  court, 
or.  If  this  cannot  be  done,  that  the  court  fix 
the  number,  kind,  and  location  of  the  cross- 
logs,  and  have  them  actually  constructed,  and 
a  decree  adjudicating  the  same  certified  to 
the  circuit  court,  in  order  that  that  court  may 
intelligently  pass  upon  the  amount  of  dam- 
ages to  wMch  complainants  are  entitled. 

There  was  a  demurrer  to  the  bill  upon  the 
ground  that  the  Jurisdiction  of  the  circuit 
court  to  try  all  matters  involved  in  condem- 
nation proceedings  was  full,  ample,  and  ex- 
clusive, or,  at  least,  coextensive  with  the 
chancery  court,  and  that  no  sufficient  grounds 
are  alleged  for  interference  with  the  Juris- 
diction of  the  circuit  court,  which  it  has  al- 
ready acquired;  that  the  question  of  cross- 
ings, so  far  as  it  can  affect  the  measure  of 
damages  in  condemnation  proceedings,  Is  one 


over  which  the  circuit  court  has  full  Juris- 
diction in  the  condemnation  proceedings ;  but, 
if  this  be  not  so,  complainants'  rights  in  the 
matter  of  crossings  caimot  be  prejudiced  by 
a  prosecution  of  the  condemnation  proceed- 
ings to  their  conclusion;  that  the  law  pre- 
sumes the  railroad  company  will  do  its  duty 
with  reference  to  the  matter  of  such  oross- 
ings,  and  the  damages  will  be  assessed  under 
this  presumption  and  upon  this  basis;  and 
that  there  are  no  facts  alleged  from  which 
it  can  be  properly  inferred  that  complainants 
will  not  be  given  all  crossings  to  which  they 
are  properly  and  legally  entitled. 

The  chancellor  overruled  the  demurrer,  and 
in  the  exercise  of  his  discretion  allowed  an 
appeal  to  this  court  by  the  defendant ;  and  it 
has  assigned  error. 

The  controlling  question  presented  In  the 
case  is  whether  the  circuit  court  has  full  and 
complete  Jurisdiction  to  grant  all  the  relief 
proper  In  condemnation  proceedings,  and 
whether  the  chancery  court  has  any  Jurisdic- 
tion to  interfere  with  it  upon  the  allegation 
that  the  complainant  landowners  will  not  be 
fully  protected  In  their  rights  in  such  con- 
demnation proceedings. 

The  ground  alleged  in  the  bill,  to  show  any 
embarrassment  or  want  of  power  in  the  law 
court  to  fully  protect  the  complainants  and 
to  -  invoke  the  aid  of  chancery,  is  that  the 
amount  of  damages  which  will  result  will 
depend  to  some  extent  upon  the  number  and 
location  of  crossings  to  be  installed  and  main- 
tained by  the  company. 

If  this  be  a  sufficient  ground  for  interfer- 
ence by  a  court  of  chancery,  it  Is  difficult  to 
see  why  every  condemnation  proceeding  is 
not  liable  to  be  moved  from  the  circuit  court 
to  the  chancery  court,  inasmuch  as  the  ques- 
tion of  crossings  and  location  of  the  same 
will  arise  wherever  a  railroad  passes  through 
any  man's  land. 

We  cannot  see  that  the  court  of  chancery 
would  have  any  more  Jurisdiction  to  pass 
upon  the  questions  presented  In  this  bill  than 
the  circuit  court  has.  That  court  has  as  much 
right  to  construe  the  contract  and  the  common- 
law  and  statutory  right  of  the  complainant 
to  crossings,  if  to  be  built  at  the  expense  of 
the  railroad,  as  the  chancery  court  has. 

We  do  not  imdertake  to  pass  upon  these 
questions  as  to  what  the  rights  of  parties  are 
as  to  crossings,  but  simply  hold  that  the  cir- 
cuit court  has  the  power  to  determine  the 
rights  of  complainants  under  their  contract, 
under  the  statute  and  under  the  conmion  law, 
as  fully  as  the  court  of  chancery  would  have. 

Nor  can  we  pass  in  the  present  case  upon 
the  question  whether  these  rights  can  be  set 
up  in  the  condemnation  proceedings  or  in  a 
separate  proceeding,  if  the  railroad  shall  fall 
to  do  its  duty. 

For  these  reasons  and  upon  these  grounds 
we  are  of  opinion  that  the  chancellor  was  in 
error  in  overruling  the  demurrer  to  the  bill, 
and  bis  decree  is  reversed,  and  the  bill  is  dis- 
missed, at  the  cost  of  complainants,  ^^^l^ 
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UARTIN  et  al.  ▼.  McCRART  et  aL 
(Supreme  Court  of  Tennessee.    Oct.  7,  1906.) 

1.  NbOUOENCK— DANOKBOtrS   IRSTBUMKNTAU- 

TiBS  —  Fire— Stxai£  Thbishkbs— Oabx  Rc- 

QUIBED. 

The  degree  of  care  required  by  one  thresh- 
ing wheat  with  a  steam  thresher  in  respect  to 
setting  fires  is  the  same  as  that  devolved  on 
railway  companies  in  the  use  of  their  engines, 
viz.,  a  degree  of  care  and  prudence  commen- 
surate to  the  danger  to  which  property  is  ei- 
Eosed  by  them  in  the  lawful  conduct  of  their 
nsiness. 

[Ed.  Note. — ^For  cases  In  point,  sea  toL  VI, 
Cent  Dig.  Negligence,  S{  19,  2^-30.] 

2.  Sakb  —  Destbuctioh  of  Pbopbstt  —  Pbk- 

SUMPTION     OF     NeOLIOENCB   —  BUBDEN     OF 

Pboof. 
Where  i>laintitrs  wheat  was  destroyed  by 
fire  communicated  from  defendants'  threshing 
engine,  a  presumption  of  negligence  arose  from 
the  fact  that  the  fire  was  set  from  sparks 
escaping  from  the  engine,  and  the  burden  was 
on  the  defendant  to  show  absence  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  U  217-219,  224-228.] 

S.  Sajie  -Evidence. 

In  an  action  for  the  destruction  of  plain- 
tiff's wheat  by  fire  communicated  by  defendants' 
threshing  engine,  defendants  could  not  escape 
liability  by  proof  that  the  engine  did  not  emit 
sparks  more  coi>iou8ly  "than  was  natural  for 
any  engine  of  similar  Idnd  and  construction," 
but  were  bound  to  show  in  addition  that  the 
engine,  in  respect  to  fire  precautions,  was  up 
to  the  state  of  the  art  at  the  time  the  fire 
occurred. 

[B3d.  Note. — For  cases  in  jwint  see  voL  fH, 
Cent.  Dig.  Negligence,  {  35.] 

4.  Same— Inspection. 

Where  a  threshing  engine  was  equipped 
with  a  double  netting  In  order  to  prevent  the 
escape  of  sparks,  its  operators  were  guilty  of 
negligence  in  failing  to  make  at  least  a  daily 
inspection  thereof. 

5.  Tbiai^Pindinq  of  Law  and  Fact. 

Where,  in  an  action  for  the  destruction  of 
grain  by  fire  set  out  by  defendants'  threshing 
engine,  the  court  si)ecially  found  facts  estab- 
lishing defendants'  negligence,  general  findings 
that  defendants  were  not  negligent  In  failing 
to  observe  defects  in  the  engine,  or  in  operating 
the  same,  etc.,  were  findings  of  law,  and  errone- 
ous, as  an  improper  application  of  the  law  to  the 
facts. 


Appeal  from  Circuit  Court,  Monroe  Conn- 
tj;  George  L.  Burke,  Judg^. 

Action  by  Harle  Martin  and  ottiers  against 
O.  D.  McCrary  and  others.  From  a  Judg- 
ment in  favor  of  tlie  latter,  the  former  ap- 
peal.   Reversed. 

Action  by  the  owner  of  a  wheat  crop 
against  the  owner  of  a  steam  thresher  for 
negligently  setting  fire  to  the  wheat  in  tbe 
stack  by  means  of  sparks  emitted  from  tbe 
engine,  whereby  the  crop  was  destroyed. 

The  case  was  tried  before  tbe  circnlt  Jndge 
without  tbe  intervention  of  a  Jury,  wltb  the 
result  that  be  dismissed  the  plaintiffs'  case 
and  rendered  Judgment  against  them  for  tbe 
costs  of  suit  From  this  Judgment  they  have 
prosecuted  a  writ  of  error,  also  an  appeal, 
and  assigned  errors. 

The  circuit  Judge  was  reauested,  under  the 


statute,   to  make   written  flndlngi  of  fact 
and  law,  and  be  did  so. 

Tbe  facts  found,  so  far  as  material,  were 
as  follows: 

Tbe  defendants,  having  contracted  to 
tliresh  plaintiffs'  wheat,  set  their  steam 
thresher  at  plaintiffs'  stacks  and  were  en- 
gaged in  threshing  tbe  grain,  when  a  spark 
from  tbe  engine  fell  upon  and  set  fire  to  a 
wheat  stack,  and  destroyed  tbe  entire  crop, 
to  the  value  of  $166.75.  This  occurred  Ju^ 
22,  1904. 

Tbe  spark  arrester  on  tbe  engine  "was 
of  tbe  kind  generally  in  usa"  However, 
some  time  prior  to  tbe  beginning  of  tbe  sea- 
son for  threshing  wheat,  defendants  were 
using  this  engine  in  running  a  sawmill,  and, 
while  so  using  ii;  tbey,  as  a  matter  of  pre- 
caution, inserted  an  inner  screen  under  tbe 
spark  arrester,  composed  of  fine  wire  netting. 
This  fine  Inner  netting  was  resupplied  to  tbe 
engine  from  time  to  time,  and  had  been  thus 
replaced  two  or  three  times  prior  to  the  date 
of  tbe  fire  In  question.  It  is  not  customary, 
however,  to  use  this  fine  netting.  The  evi- 
dence, failed  to  show  that  It  bad  ever  been 
used  in  this  maimer  by  any  one  other  tlian 
tbe  defendants. 

On  tbe  day  tbe  fire  occurred,  and  after 
tbe  fire,  an  examination  of  the  engine  dis- 
closed that  there  was  a  hole  in  the  fine  under 
netting,  but  none  was  seen  in  the  spark  ar- 
rester itself,  and  it  was  not  deficient 

Defendants  examined  tbe  spark  arrester 
and  tbe  fine  wire  screen  under  It  a  day  and 
a  Imlf  before  tbe  fire  occurred,  and  at  that 
time  there  was  no  bole  In  either  of  them. 

No  evidence  was  Introduced  showing  that 
tbe  engine  in  question  emitted  sparks  more 
copiously  "than  was  natural  tor  any  engine 
of  similar  kind  and  character." 

When  tbe  fire  occurred  the  engine  was  run- 
ning wltb  tbe  damper  slightly  up,  but  it  was 
necessary  to  give  It  some  draft  to  enable 
It  to  run  at  alL 

Defendant  Peoples  was  with  tbe  engine  at 
tbe  time  of  the  fire,  but  neither  he  nor  any 
of  bis  employes  or  servants  bad  knowledge 
of  tbe  bole  in  tbe  fine  netting  at  tbe  time. 

His  honor  added  tbe  following  general 
findings  upon  tbe  subject  of  negligence,  vis. : 

"Defendants  liad  not  been  negligent  In 
ttieir  duty  to  observe  defects  In  tbe  engine. 
•    •    * 

"Defendants  were  not  negligent  in  tlie  oper- 
ation of  tbe  engine  in  question,  and  tbe  ac- 
cident complained  of  was  not  tbe  result  of 
the  negligence  of  tlie  defendants,  either  di- 
rectly or  through  their  servants." 

Toung  &  Young,  for  plalntiAL  McCkx>»- 
key  &  Peace,  for  defendants. 

NEIL,  J.  (after  stating  the  facts).  T%e 
degree  of  care  required  by  one  tliresblxis 
wheat  with  a  steam  thresher.  In  respect  of 
setting  fires.  Is  tbe  same  as  that  devolved 
upon  railway  companlea^ln  the  upe  of  tl>«lr 

Digitized  by  LjOOQIC 


Tenn.) 


MARTIN  T,  MoCRARY. 


323 


engines.  That  rnle,  as  laid  down  ia  Rail- 
road T.  Fort,  112  Tenn.  432,  80  S.  W.  429,  iB 
that  "care  commenBurate  with  the  risk  or 
hazard"  must  be  used.  In  the  same  opinion 
the  degree  of  care  required  Is  thus  charac- 
terised: "A  degree  of  care  and  prudence 
commensurate  with  the  danger  to  which 
property  is  eziMsed  by  them  in  the  lawful 
conduct  of  their  business."  In  the  same 
case  It  is  further  Bald:  "They  are  author- 
ized to  carry  Are  on  them  [the  engines]  for 
the  purpose  of  generating  steam,  and  when 
they  haTe  them  properly  constructed  and 
equipped  with  spark  arresters  and  appli- 
ances of  the  latest  and  most  approved  char- 
acter to  prevent  the  escape  of  coals  and  cin- 
ders, in  good  repair,  and  carefully  and  skiU- 
fullf  handled,  and  observe  such  other  pre- 
cantlona  as  the  surroundings  may  call  for  to 
avoid  the  communication  and  spread  of  fire, 
they  are  not  liable  for  property  unavoidably 
destroyed  by  escaping  sparks  and  cinders." 
Again  It  is  said :  "As  the  danger  necessarily 
attending  the  use  of  fire  in  locomotives  Is 
far  greater  in  some  places  and  upon  some  oc- 
casions than  niwn  others,  what  is  reasonable 
care  In  their  equipment  and  management 
must  always  depend  upon  the  facta  and  dr- 
cnmstances  of  each  case.  What  would  be 
ordinary  care  in  the  operation  of  them  in  the 
conntry,  or  in  a  wet  season,  might  be  gross 
negligence  in  a  town  or  city,  or  in  a  draught, 
when  and  where  the  danger  of  communicat- 
ing the  flre  Is  In  the  very  nature  of  things 
mnch  greater." 

The  burden  of  proof  is  upon  the  defend- 
ant in  such  cases  to  show  that  he,  or  it,  as 
the  case  may  be,  has  complied  with  all  the 
reqnirements  of  the  rule,  since  a  presump- 
tion of  negligence  arises  upon  evidence  in- 
troduced that  a  fire  has  been  set  by  sparks 
escaping  from  an  engine.  Id.  And  what 
would  or  would  not  be  ordinary  care,  under 
all  of  the  drcumstances  proven  In  a  given 
case,  is  always  a  question  for  the  Jury,  or 
for  the  court  when  It  sits  without  the  In- 
tervention of  a  Jury.    Id. 

Applying  these  principles  to  the  present 
ease,  we  are  of  the  opinion  that  the  defend- 
ants were  liable  for  the  injury  done.  It 
was  not  sufficient  for  them  to  show  merely 


that  the  spark  arrester  In  question  was  of 
the  kind  generally  in  use,  and  that  the  en- 
gine did  not  emit  sparks  any  more  copiously 
"than  was  natural  for  any  engine  of  similar 
kind  and  construction."  Operating,  as  they 
were  bound  to  do.  In  the  midst  of  dry  and 
combustible  material  Uke  wheat  straw,  they 
should  have  shown  that  their  engine  was. 
In  respect  of  flre  precautions,  up  to  the  state 
of  the  art  at  the  time  the  flre  occtured.  In- 
deed, the  defendants  by  their  conduct  clear- 
ly showed  that  they  did  not  regard  the  spark 
arrester  with  which  the  engine  was  equipped 
as  containing  meshes  sufficiently  flne  and 
close  to  enable  them  to  work  with  reasonable 
safety  in  the  midst  of  combustible  material, 
since,  when  they  used  the  engine  In  running 
a  sawmill.  In  the  midst,  of  course,  of  mate- 
rial easily  Ignited,  Uke  sawdust  (and  straw 
Is  even  more  combustible),  they  found  It 
necessary  to  place  a  flne  wire  screen  under 
the  spark  arrester,  and  to  continue  to  re- 
new this  flne  netting  from  time  to  time  as 
It  would  wear  out  That  this  netting  was 
In  fact  necessary,  when  using  the  engine  for 
such  a  purpose,  is  shown  by  the  fact  that 
Sparks  escaped  and  set  flre  to  the  wheat 
straw  because  of  the  hole  In  the  surface  of 
that  netting  referred  to  In  the  statement 

Treating  the  engine  as  properly  equipped 
for  the  purpose  to  which  It  was  put  by  the 
combined  use  of  the  spark  arrester  and  the 
under  netting,  the  defendants  were  negligent 
In  falling  to  make  at  least  a  daily  inspec- 
tion of  the  equipment  referred  to.  It  was 
not  sufficient  for  the  defendants  to  show  that 
neither  they  nor  their  servants  had  knowl- 
edge of  the  hole  In  the  netting.  They  bad 
the  means  of  knowledge,  and  should  have 
used  those  means. 

The  two  general  findings  quoted  at  the 
close  of  the  statement  must  be  held  findings 
of  law,  and  as  such  they  were  incorrect, 
being,  as  we  conceive,  Improper  applications 
of  the  law  to  the  special  facts  fotmd. 

It  results  that  the  Judgment  of  the  court 
below  must  be  reversed,  and  Judgment  must 
be  rendered  here  for  the  plaintiffs  for  the 
amount  of  the  damages  assessed,  with  In- 
terest and  costs. 
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STATE  ex  rel.  LITTLE  v.  SLAGLE. 
(Supreme  Court  of  Tenueasee.    Oct.  14,  1905.) 

1.  OFFicniis  —  Dkputt  Shbbitf  —  Holdiho 
Otheb  OmoK. 

A  deputy  sherijf,  appointed  under  the  au- 
thority of  Shannon's  Code,  |  448,  to  serve  pro- 
cess in  the  portion  of  the  county  in  which  he  re- 
sides, being  required  by  sections  1079,  1080  to 
take  the  constitutional  oath  of  office,  is  an  officer, 
within  Const,  art.  2,  {  26,  declaring  that  no  per- 
son shall  hold  more  than  one  office  at  the  same 
time. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  87, 
Cent.  Dig.  Officers,  $|  37-43.] 

2.  Samb— LuCBATivK  Office. 

The  office  of  deputy  sheriff,  whether  en- 
titled to  the  compensation  fired  by  contract  be- 
tween the  sheriff  and  the  deputy,  or  entitled  to 
the  fees  allowed  by  law,  is  a  lucrative  office, 
within  Const,  art.  2,  §  26,  declaring  that  no 
person  shall  hold  more  than  one  lucrative  office 
at  the  same  time. 

(Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Officers,  {{  87-43.f 

8.  Shebiffs  and  Constables— Vacarcies. 

Where  a  constable  accepts  an  appointment 
to  the  office  of  deputy  sheriff,  the  office  of  con- 
stable becomes  ipso  facto  vacant,  since  Const, 
art.  2,  (  26,  declares  that  no  person  shall  hold 
more  than  one  lucrative  office;  and  the  court 
may  summarily  declare  the  office  of  constable 
vacant  and  appoint  one  to  fill  the  vacancy. 

Appeal  from  Chancery  Court,  Enoz  County ; 
Joseph  W.  Sneed,  Chancellor. 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  Daniel  W.  Little,  against  William 
Slagle,  to  test  defendant's  right  to  an  office. 
From  a  decree  dismissing  tlie  bill,  the  re- 
lator  appeals.    Affirmed. 

John  W.  Green,  for  appellant  B.  F.  My- 
natt  and  J.  G.  Ford,  for  appellee. 

NEIL,  J.  The  facts  out  of  which  the 
present  controversy   arose  are  as  follows: 

At  the  August  election,  1904,  Daniel  W. 
Little  was  elected  one  of  the  constables  for 
the  Fourth  district  of  Knox  county,  and 
duly  qualified  and  entered  upon  his  duties 
as  such.  In  December,'  1904,  the  sheriff  of 
Knox  county  appointed  Mr.  Little  one  of 
bis  regular  deputies,  to  serve  process  in  the 
portion  of  the  county  in  which  the  latter 
resided,  being  a  section  of  the  county  re- 
mote from  Knozville.  Mr.  Little  accepted 
the  appointment  and  entered  upon  the  dis- 
charge of  the  duties  assigned  him.  There- 
upon, at  the  January  term,  1905,  the  county 
court  of  Knox  county,  without  citation  or 
notice  to  Mr.  Little  and  without  a  trial, 
summarily  declared  the  office  of  constable, 
to  which  Mr.  Little  had  been  elected,  va- 
cant, and  appointed  the  present  defendant, 
William  Slagle,  to  fill  the  vacancy.  Mr. 
Slagle  accepted  the  appointment  and  entered 
upon  the  discharge  of  Its  duties  at  once. 
Thereupon  the  present  bill  was  filed.  In  the 
nature  of  a  proceeding  In  quo  warranto, 
to  test  the  right  of  Mr.  Slagle  to  bold  the 
office.  The  chancellor  dismissed  the  bill  on 
demurrer. 

The  first  question  to   be   determined   Is 


whether  the  same  person  can  bold  the  office 
of  constable  and  that  of  deputy  sheriff  at 
the  same  time  without  violating  article  2. 
J  26,  of  the  Constitution  of  1870,  whlob 
declares  that  no  person  In  this  state  shall 
hold  "more  than  one  lucrative  office  at  the 
same  time." 

Is  a  deputy  sheriff  an  officer,  in  the  legal 
sense  of  that  term?  and,  If  so  Is  the  office 
be  holds  a  Incrattve  one  In  the  oonstitn- 
tlonal  sense? 

Under  our  statutes  (Shannon's  Code,  | 
44S)  the  sheriff  of  a  county  may  appoint  as 
many  regular  and  special  deputies  as  be 
may  see  proper.  It  is  to  be  deduced  from 
the  section  of  the  C!ode  referred  to  and  from 
our  decisions  upon  the  subject  that  the 
sheriff  may  appoint  his  deputies  for  snob 
length  of  time,  within  bis  own  term,  as  be 
may  desire,  and  the  compensation  for  his 
services  may  be  arranged  by  contract  be- 
tween the  sheriff  and  bis  deputy ;  that  pro- 
cess does  not  run  to  the  deputy,  but  to 
the  sheriff,  yet  the  deputy  may  execute  any 
process  so  directed  that  comes  to  his  hands, 
and  he  has  all  of  the  powers  of  the  sheriff 
himself  In  respect  thereof,  yet,  U  he  be 
guilty  of  any  default,  the  recourse  of  the 
Injured  party  is  not  upon  him,  but  upon 
the  sheriff,  and  the  latter  may  look  to  the 
deputy  for  reimbursement  Glasgow's  Les- 
see V.  Smith,  1  Tenn.  144,  152-155;  Rose 
V.  Lane,  3  Humph.  218-220 ;  Vance  v.  Camp- 
bell, 8  Humph.  527;  Robertson  v.  Lessaa 
7  Cold.  160;  Reves  v.  State,  11  Lea,  124. 
In  the  first  of  these  cases  It  was  said,  ar- 
guendo, that  the  deputy  was  not  an  officer; 
In  the  last,  it  was  held  that  he  was  an 
officer.  In  the  sense  of  Code  1858,  §  4750 
(Shannon's  Code,  |  6634),  which  allowed 
|60  to  every  officer  prosecuting  to  conviction 
a  certain  class  of  offenders.  In  Robertson  v. 
Glenn,  3  Baxt  164,  the  right  of  a  constable 
to  accept  a  special  deputation  from  the 
sheriff  and  to  act  thereunder  was  recognised ; 
and  In  Lewis  v.  Nashville,  101  Tenn.  659,  49 
S.  W.  749,  the  right  of  a  regular  policeman 
of  a  city  to  hold  the  position  of  d^uty 
sheriff  was  recognized,  but  in  that  case 
be  was  denied  the  right  to  compensation 
or  fees  as  deputy  sheriff,  on  special  grounds 
appearing  therein  that  do  not  affect  the 
general  question.  In  the  Constitution  (ar- 
ticle 10,  S  1)  It  Is  provided  that  "every 
person  who  is  chosen  or  appointed  to  any 
office  of  trust  or  profit  shall,  before  enter 
Ing  on  the  duties  thereof,  take  an  oath  to 
support  the  Constitution  of  this  state  and 
of  the  United  States,  and  an  oath  of  office." 
Sections  1078  and  1081  and  446  of  Shannon's 
Code  set  out  the  contents  of  the  oath  of 
office  referred  to  in  the  Constitution.  Sec- 
tion 1079  reads:  "Whenever  any  officer  Is 
authorized  or  required  to  appoint  a  deputy, 
such  deputy,  before  he  proceeds  to  act  sball 
take  the  constitutional  oaths  and  oath  of 
office,  which  shall  be  accompanied  by  thp 
same  certificate,  filed  in  the  same  office,  and 
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with  the  same  Indorsement,  as  the  oaths 
of  his  principal;  but  the  provisions  of  this 
section  do  not  apply  to  any  depnty  who 
may  be  employed  In  particular  cases  only." 
Section  1080  reads:  "If  any  officer  or  dep- 
uty required  by  law  to  take  and  file  such 
oaths,  enter  upon  the  duties  of  his  office 
without  first  taking  and  filing  the  same  as 
presented,  he  Is  guilty  of  a  misdemeanor." 

Notwithstanding  the  peculiarities  of  a 
deputyshlp  under  the  high  sheriff  of  a  county, 
we  think  It  quite  clear  from  the  last  two 
sections  of  the  Code  which  we  have  quoted, 
as  well  as  from  the  case  of  Reves  v.  State, 
supra,  that  a  g^ieral  deputy,  as  distin- 
guished from  a  q>ecial  deputy  assigned  to 
a  special  case  or  transaction,  la  an  officer 
in  the  sense  of  the  law.  Although  he  Is 
appointed  by  the  high  sheriff,  and  holds 
to  him  the  peculiar  relations  already  men- 
tioned, yet  his  rights  and  powers  are  de- 
rived from  the  law,  and  his  duties  are  those 
of  an  officer  of  the  law.  It  was  so  held 
Id  State  ex  reL  v.  Bus  (Mo.)  36  8.  W.  639, 
83  L.  R.  A.  6ie. 

la  the  office  of  deputy  sheriff  a  lucratlTe 
one?  A  lucrative  office  Is  one  whose  pay 
is  affixed  to  the  performance  of  Its  duties 
(State  T.  Kirk,  44  Ind.  401,  16  Am.  Rep. 
239)  ;  and,  when  the  duties  of  the  office  are 
fixed  by  statute.  It  is  immaterial  that  the 
compensation  of  the  officer  is  fixed  by  some 
other  board  or  officer  (Chambers  t.  State 
[Ind.  Sup.]  26  N.  B.  893,  11  L.  R.  A.  613). 
In  the  case  of  a  d^uty  sheriff  in  this  state, 
if  there  be  no  contract  between  him  and  the 
high  sheriff  as  to  compensation,  he  is  entitled 
to  tbe  same  fees  that  the  high  sheriff  him- 
self receives  for  the  same  kind  of  service; 
if  there  be  a  contract  between  the  two  as  to 
compensation,  then  for  such  compensation  as 
the  contract  may  fix ;  but  in  either  event  the 
office  is  equally  a  lucrative  one  within  the 
Intent  and  meaning  of  the  Constitution. 

Was  it  necessary  that  Mr.  Little  should 
have  been  dted  before  the  county  court, 
after  he  had  accepted  the  office  of  deputy 
sheriff,  before  his  office  of  constable  could 
be  legally  declared  vacant  and  a  successor 
appointed? 

The  rule  at  common  law  is  that,  where  one 
accepts  a  second  office  incompatible  with  one 
already  held  by  him,  the  office  first  held  Is 
thereby  Ipso  facto  terminated  without  Ju- 
dicial proceedings  of  any  kind  (State  v. 
Grace,  118  Tenn.  9,  18,  82  S.  W.  486;  State 
ex  reL  t.  Bus,  snpra,  and  authorities  cited) ; 
and  the  same  rule  obtains  where  the  incom- 
patibility arises  from  an  Inhibitory  provi- 
sion in  a  (Tonstitutlon  against  holding  two 
ofllcea  (Id.).  And  see  Calloway  v.  Stum,  1 
Helak.  764;  also,  Folts  v.  Kerlln,  lOS  Ind. 
224,  4  N.  E.  439,  S  N.  B.  672,  65  Am.  Rep.  197; 
Kerr  t.  Jones,  19  Ind.  861 ;  State  v.  Brinker- 
hoff,  66  Tex.  46,  17  S.  W.  109;  cases  cited 
In  note  to  Attorney  Gteneral  t.  Marston  (N. 
B)  18L.B.  A.67a 


Of  course,  we  are  not  dealing  here  with 
such  rights  as  third  persons  may  have  ac- 
quired under  such  acts  as  Mr.  Little  may 
have  performed  as  constable  de  facto  after 
his  acceptance  of  the  office  of  deputy  sheriff. 
Oliver  V.  Jersey  City  (N.  J.  Err.  &  App.) 
44  AtL  709,  48  L.  R.  A.  412,  76  Am.  St  Rep. 
228. 

There  was  no  error  in  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the 
bill,  and  the  decree  Is  affirmed,  with  costs. 


WESTERN  UNION  TELEGRAPH  00.  v. 

GREER. 

(Supreme  Court  of  Tennessee.    Oct  21,  1905.) 

1.  Telzobafhs— Tbanbmission  or  Mxssaoes 
—CoNTBACTs— Sixty  Days'  Clause. 

A  clause  of  a  contract  for  the  transmission 
of  a  telegram,  exempting  the  telegraph  company 
from  damages  or  statutory  penalties,  unless  the 
claim  la  presented  within  60  days  after  the 
message  Is  filed  for  transmission,  is  a  reason- 
able and  valid  one. 

[Ed.  Note. — For  eases  in  point  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  S  42.] 

2.  Samb— Appuoatioh  of  Stifuiations. 

A  clause  of  a  contract  for  the  transmission 
of  a  telegram,  exempting  the  telegraph  company 
from  damages  or  statutory  penalties  unless 
the  claim  is  presented  within  w  days  after  the 
message  is  filed  for  transmission,  is  not  appli- 
cable where  suit  Is  commenced  within  the 
specified  time  under  a  writ  or  pleading  setting 
out  the  facts  with  sufficient  fullness  to  call 
the  company's  attention  to  the  pcurticnlar  mes- 
sage and  conduct  complained  of. 

[EM.  Note. — For  cases  in  point  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  i  ^.] 

8.  Save — Actions  ron  Penaxties. 

A  clause  of  a  contract  for  the  transmission 
of  a  telegram,  exempting  the  telegraph  company 
from  damages  or  statutory  penalties  unless  the 
claim  is  presented  within  60  days  after  the 
message  Is  filed  for  transmission,  applies  to 
actions  for  statutory  penalties  as  well  as  to 
actions  for  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  {{  42, 
46.] 

4.  Infants  —  Contbacts— Necebbabieb— Gon- 
clusivenesb  of  stiptn:.ati0nb. 
A  contract  between  an  Infant  and  a  tele- 
graph company  for  the  transmission  of  a 
message  by  the  latter  to  the  former's  parents 
requesting  money  for  the  Infant,  who  was 
practically  destitute  and  without  work,  was  a 
contract  for  necessaries,  and  the  infant  could 
not  sue  for  damages  ot  statutory  penalties  for 
the  negligent  transmission  of  the  message  with- 
out complying;  with  a  stipulation  of  the  contract 
requiring  claims  for  damages  or  penalties  to 
be  presented  to  the  telegraph  company  within 
60  days  after  the  filing  of  the  message  for 
transmission. 

Appeal  from  Glrcnlt  Court  Claiborne 
Ooonty;  P.  G.  Pukerson,  Special  Judge. 

Acflon  by  Huston  Greer,  by  his  next  friend, 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  rendered  for  plain- 
tiff on  appeal  from  a  Justice's  Judgment  de- 
fendant appeals.    Reversed. 

H.  Y.  Hughes,  J.  T.  Hughes,  and  Shields, 
Gates  &  Mountcastle,  for  appellant  G.  W. 
Montgomery,  Jesse  L.  Rogers,  and  John  P. 
Davis,  for  defendant 
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NEIL,  J.  Tbia  action  was  origloallr 
brought  before  a  Justice  of  the  peace  under  a 
warrant  stating  the  cause  of  action  to  be 
"for  failure  to  promptly  and  properly  send 
and  deliver  a  certain  telegram."  There  was 
a  judgment  rendered  against  the  company 
by  the  Justice  of  the  peace,  and  from  this 
judgment  an  appeal  was  prosecuted  to  the 
circuit  court  In  that  court  a  judgment  was 
rendered  in  favor  of  the  plaintiff  below  for 
1200,  and  from  this  latter  judgment  the  com- 
pany prayed  and  obtained  an  appeal  to  this 
court. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  as  follows : 

In  January,  1905,  the  defendant  In  error, 
then  a  boy  17  years  old,  left  his  father's 
home  in  Claiborne  county,  this  state,  with- 
out his  father's  knowledge  or  consent,  and 
went  theace  to  Louisville,  Ky.,  and  from  that 
city  to  Decatur,  III.  When  he  reached  Deca- 
tur he  had  only  abont  $1  or  $1.50  In  his  pos- 
session. He  tried  to  obtain  work,  but  could 
get  nothing  to  do.  He  then  went  to  the  tele- 
graph office  and  deposited  a  telegram, 
addressed  to  his  uncle,  "Bud"  Greer,  at  New 
Tazewell,  Tenn.,  the  station  nearest  his 
father's  home.  This  message  was  as  fol- 
lows, viz.: 

"Decatur,    111. 
"To  Bud  Greer,  New  Tazewell,  Tennessee: 

"Send  me  fifteen  dollars.  Can't  come 
home  until  I  get  it    See  mama. 

"Huston  Greer." 

For  the  transmission  of  this  message  Hus- 
ton Greer  paid  the  company's  charge,  59 
cents.  After  he  deposited  the  message  he 
went  to  a  hotel,  where  he  remained  all  night 
and  returned  the  next  morning  to  the  tele- 
graph office  for  a  reply,  but  received  none. 
After  he  had  paid  the  charge  for  the  message 
and  his  hotel  bill  he  had  only  10  cents  left 
With  that  he  bought  something  to  eat  After 
his  money  was  all  gone  he  went  to  police 
headquarters,  and  told  the  officials  In  charge 
that  he  was  out  of  money  and  bad  no  place 
to  stay.  Thereupon  he  was  admitted  to  the 
jail,  where  he  remained  and  was  lodged  and 
fed,  and  kindly  treated  for  10  days.  At  the 
expiration  of  this  time  he  received  sufficient 
money  to  bear  his  expenses,  and  was  released 
from  confinement  and  returned  home.  The 
money,  however,  was  sent  in  response  to  a 
letter  which  he  wrote  and  mailed  to  his 
father  while  he  was  in  jail.  The  telegram, 
when  it  reached  the  sendee,  read  "Decatur, 
Ala.,"  instead  of  "Decatur,  111."  A  second 
telegram,  sent  tiie  next  day,  met  the  same 
fate.  The  result  was  that  defendant  in 
error's  home  people  were  misled  Inter  believ- 
ing that  he  was  In  Decatur,  Ala.,  and  made 
inquiries  accordingly,  the  consequence  of 
which  was  the  10  days'  delay  complained  of. 

The  blank  form  upon  which  the  message 
was  written  contained  on  its  face  a  stipu- 
lation that  the  terms  on  the  back  of  it  were 
assented  to.    One  of  these  terms  was  ex- 


pressed In  the  following  language:  "The 
company  will  not  be  liable  for  damages  or 
statutory  penalty  in  any  case  where  the 
claim  Is  not  presented  In  writing  within  60 
days  after  the  message  is  filed  with  the  com- 
pany for  transmission." 

The  present  suit  was  not  brought  until 
after  the  60  days  had  expired. 

Sundry  errors  are  assigned  by  the  com- 
pany as  follows : 

That  the  court  erred  (1)  in  refusing  to 
withdraw  from  the  jury  all  evidence  con- 
cerning the  payment  of  money  by  defendant 
in  error's  father  for  the  purpose  of  ascertain- 
ing his  whereabouts;  (2)  in  refusing  to 
withdraw  all  evidence  concerning  the  defend- 
ant In  error's  having  gone  to  jail  in  Decatur, 
111. ;  (8)  in  instructing  the  jury  that  defend- 
ant In  error  could  recover  for  grief,  disap- 
pointment or  other  injury  to  his  feelings; 
(4  and  5)  In  submitting  to  the  Jury  the  ques- 
tion of  punitive  damages ;  (6  and  7)  in  re- 
fusing to  charge  the  jiuT.  in  accordance  with 
the  request  of  plaintiff  In  error,  that  the  de- 
fendant In  error,  although  a  minor,  was 
bound  by  the  60  days'  clause  above  set  out; 
(8)  In  refusing  to  set  aside  the  verdict  on  the 
ground  that  It  was  excessive,  evincing  par- 
tiality, prejudice,  or  passion. 

In  the  view  we  take  of  the  case,  it  is  nec- 
essary that  we  consider  only  the  sixth  and 
seventh  assignments. 

In  this  state  It  has  been  held  that  the  60 
days'  clause  is  a  reasonable  and  valid  one. 
Mauler  v.  Telegraph  Co.,  94  Tefln.  446,  29  S. 
W.  782 ;  Tel.  Co.  v.  Courtney,  118  Twin  482, 
82  S.  W.  484.  And  the  great  weight  of  anthw- 
Ity  elsewhere  is  to  the  same  effect  Albers  t. 
Telegraph  Co.,  66  N.  W.  1040,  98  Iowa,  51: 
Russell  V.  Telegraph  Co.,  45  Pac.  508.  57  Kan. 
230;  Webbe  v.  Telegraph  Co.,  64  IlL  App. 
331 ;  Telegraph  Co.  v.  Meredith,  95  Ind.  93 ; 
Td.  Co.  V.  Jones,  95  Ind.  228,  48  Am.  Rep. 
718;  Telegraph  Co.  v.  McKlbben.  14  N.  E. 
894,  114  Ind.  511;  Telegraph  Co.  ▼.  Yopst 
(Ind.)  20  N.  B.  222,  8  L.  K.  A.  224;  Lester  v. 
Telegraph  Co.,  19  S.  W.  256,  84  Tex.  313 ;  Hill 
V.  Telegraph  Co.,  11  S.  B.  874,  85  Qa.  425,  21 
Am.  St  Rep.  166;  Telegraph  Co.  t.  Waxel- 
baum  (Ga.)  39  S.  E.  443,  56  L.  B.  A.  741,  742 : 
Telegraph  Co.  v.  Daugherty,  54  Ai*.  221,  15 
S.  W.  468,  11  L.  R.  A.  102,  26  Am.  St  Rep.  33 ; 
Telegraph  Co.  v.  Phillips,  21  S.  W.  638,  2  Tesx. 
Ciy.  App.  608;  Smlth-Frazler  Boot  &  Shoe 
Co.  V.  Telegraph  Co.,  49  Mo.  App.  99;  Kirby 
V.  Telegraph  Co.,  7  S.  D.  623,  65  N.  W.  37,  30 
L.  R.  A.  612,  621,  624,  46  Am.  St  Rep.  765. 
But  the  regulation  Is  not  applicable  when  the 
suit  is  commenced  within  the  specified  time, 
under  a  writ  or  pleading  which  sets  out  tbe 
facts  with  sufficient  fullness  to  call  the  atten- 
tion of  the  company  to  the  particular  mes- 
sage and  conduct  complained  of.  Telegraph 
Co.  v.  Courtney,  supra;  Telegraph  Co.  v.  Mel- 
lon, 96  Tenn.  66,  33  S.  W.  725.  And  see  Tele- 
graph Co.  v.  Trumbull,  27  N.  B.  313,  1  Iim3- 
.\pp.  121;    Telegraph  Ca  t.  Karr,  24  S.W. 
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202,  6  Tec  CiT.  App.  60;  Telegraph  Co.  v. 
Fersraoon  (Tex.  Civ.  App.)  27  S.  W.  104& 
The  principle  underlying  tiie  caeea  support- 
ing the  rule  is  that  the  nature  of  a  telegraph 
company's  business  requires  It  to  receive  and 
transmit  thousands  of  messages  within  a  com- 
paratlvriy  brief  space  of  time.  Many  of  the 
parttcnlars  concerning  these  transactions  are 
necessarily  of  a  temporary  and  fleeting  na- 
ture, and  it  is  just  that  an  opportunity  should 
be  given  it  to  Inquire  into  the  facts  and  cir- 
cumstances attending  a  mistake  ia  a  message, 
or  delay  In  delivery,  while  the  matter  is  still 
within  the  memory  of  witnesses.  Telegraph 
Co.  V.  Mellon,  supra ;  Kirby  v.  Telegraph  Co., 
supra  (opinion  of  Fuller,  X).  The  reason 
applies  as  well  where  the  suit  is  for  a  stat- 
utory penalty  as  where  it  is  directly  upon  the 
contract  Telegraph  Go.  v.  Mellon,  supra; 
Gray  v.  Telegraph  Co.  (Ga.)  IS  S.  B.  5G2,. 
14  Ll  R.  A.  95,  27  Am.  St  Rep.  259 ;  Klrby 
T.  Telegraph  Co.,  supra;  Telegraph  Co.  v. 
Topst,  supra ;  Telegraph  Ca  v.  Meredith,  su- 
pra; Telegraph  Co.  v.  Jones,  supra;  Albers 
T.  Telegraph  Co.,  supra ;  Montgomery  v.  Tele- 
graph Co.,  60  Mo.  App.  591 ;  Kendall  v.  Tele- 
graph Co.,  S6  Mo.  App.  192.  And  it  Is  the 
same  whether  the  transaction  be  with  an  in- 
fant or  with  an  adult  If  a  contract  should 
be  made  by  an  infant  with  a  telegraph  com- 
pany, under  such  circumstances  as  appear 
In  the  present  case,  such  contract  would  be 
for  necessaries  and  binding  upon  bim.  He 
could  not  sue  upon  the  contract  and  repudi- 
ate part  of  It  If  the  suit  should  be  regarded 
as  brought  for  the  recovery  of  a  penalty,  or 
for  damages  in  the  nature  of  a  statutory  pen- 
alty, the  result  must  be  the  same,  since  it 
has  been  held  in  this  state  that  the  60  days' 
clause  applies  In  such  cases  (Telegraph  Ca 
V.  Mellon,  supra) ;  it  being  regarded  as  a  rea- 
sonable regulation  of  the  business.  Resting 
on  the  basis  it  does,  no  reason  is  apparent 
why  a  minor  should  be  excused  from  compli- 
ance with  this  regulation  any  more  than  an 
adult  Such  persons  must  generally  depend 
upon  adnlt  relatives  or  friends  for  the  pro- 
tection of  their  rights,  and  where  the  law 
makes  no  saving  or  exception  in  their  favor 
the  conrt  can  make  none.  Without  doubt, 
owing  to  the  great  lapse  of  time  and  loss  of 
evidence,  the  evils  intended  to  be  provided 
against  by  the  rule  would  be  very  greatly 
Intensified  by  establishing  an  exception  In 
favor  of  persons  under  age  and  permitting 
them  to  sue  after  attaining  their  majority. 
Conceding  that  we  have  no  power  to  ingraft 
this  exception  upon  the  rule,  the  serious 
evils  that  would  result  from  so  doing  would 
far  ootanmber  and  outweigh  the  few  in- 
stances In  which  the  rights  of  infants  against 
telegraph  companies  for  breach  of  duty  would 
be  kist  by  the  failure  of  relatives  or  friends 
to  present  their  claims  for  them. 

The  sixth  and  seventh  assignments  having 
been  sustained,  the  Judgment  must  be  re- 
verMd. 


AIiFSBN  V.  CROtTOH  st  al. 
(Supreme  Court  of  Tennessee.    Oct.  21,  1906.) 

1.  iNStJHANCB  —  MUTTJAI,     BENEFIT      CkBTIFI- 

OATE—SuBBEKD«B— Effect. 
Where  a  mutual  benefit  certificate,  in 
which  plaintiff  was  a  beneficiary,  was  sur- 
rendered b^  the  insured  la  his  lifetime,  and  an- 
other certificate  issued  to  another  beneficiary, 
the  original  certificate  became  functus  officio. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i{  1946,  1948,  1049.] 

2.  Sake— Beneitciabies— Pastiouxab  Class- 
es or  Pkbbonb— Bt-Laws — Waives. 

A  provision  in  the  constitution  or  by-laws 
of  a  mutual  benefit  society,  limiting  the  per- 
sons who  may  be  made  beneficiaries  in  certifi- 
cates issued  by  it,  may  be  waived  by  the  society. 
8.  Sams— Benefits— Vested  Intebest. 

The  boieficiary  of  a  policy  in  a  mutual 
benefit  society  has  no  vested  interest  therein 
as  against  the  insured,  nor  right  to  assail  a 
change  of  beneficiaries  for  fraud,  or  because  the 
second  beneficiary  was  not  of  a  class  named  in 
the  code  of  the  order. 

[Ed.  Note. — For  cases  In  point  see  vol.  28, 
Cent  Dig.  Insurance,  i§  1948,  1940.] 

Appeal  from  (Chancery  Court,  Hamilton 
(Jounty;  T.  M.  McConnell,  Chancellor. 

Action  by  Ule  Alfsen  against  Catherine 
Crouch  and  others.  From  a  decree  of  the 
Court  of  Chancery  Appeals  in  favor  of  de- 
fendants,  plalntur   appeals.    Afllrmed. 

Scott  &  Xamell  and  Sam  H.  Seymour,  for 
complainant  Brown  &  Spuclock,  for  defend- 
ants. 

WILKES,  J.  This  is  a  suit  by  the  com- 
plainant to  recover  from  the  defendant  Cath- 
erine Crouch  ^,000,  the  amount  of  an  in- 
surance policy  issued  by  the  Woodman  of 
the  World,  a  fraternal  order,  to  Mrs.  Cather- 
ine Crouch  upon  the  life  of  Alf  Alfsen. 

It  appears  that  Alfsen  was  a  native  of 
Norway,  who  went  to  sea  when  he  was  about 
12  years  old,  and  after  wandering  from  place 
to  place  for  some  time  he  came  to  the  house 
of  Mrs.  Crouch,  on  Mission  Ridge,  near  Chat- 
tanooga, and  lived  wltb  her  as  a  florist  and 
gardener  for  something  like  three  years.  He 
was  a  man  afflicted  with  an  ofTenslve  disease, 
but  is  described  as  bright  pleasant,  and  in- 
teresting. He  was  able  to  do  but  little,  if 
any,  work,  and  was  supported  and  taken 
care  of  by  Mrs.  Crouch.  He  had  taken  out 
a  policy  of  Insurance  in  the  Woodman  of  the 
World  at  Mobile,  Ala.,  for  $2,000.  This  was 
payable  to  his  father,  Ule  Alfsen.  Several 
months  before  his  death  he  surrendered  this 
certificate.  In  which  his  father  was  named 
as  beneficiary,  and  procured  the  issuance  of 
a  new  certiflcate  in  favor  of  Mrs.  Crouch, 
and  after  his  death  the  amount  of  insurance 
called  for  by  this  latter  certiflcate  was  paid 
to  Mrs.  Crouch. 

The  theory  of  the  bill  is  that  this  fund  was 
a  trust  fund,  that  the  surrender  of  the  first 
certiflcate  and  the  issuance  of  the  second 
certiflcate  was  procured  by  fraud,  and  that 
Mrs.  Crouch  had  no  insurable  Interest  In  the 
life  of  the  deceased. 
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It  appears  that  he  had  become  Indebted  to 
Mrs.  Crouch  in  a  considerable  sum  for  his 
maintenance  during  the  three  years,  and  was 
anxious  to  pay  her  and  remunerate  her  for 
her  kindness.  In  order  to  comply  with  the 
rules  of  the  order,  Alfsen  was  adopted  by 
Mrs.  Crouch  as  her  son.  This  was  done 
under  legal  advice,  and  the  matter  was  sub- 
mitted to  the  principal  officer  of  the  order 
at  Omaha,  Neb.,  and  was  approved  by  him, 
and  the  first  certificate  was  canceled,  and  the 
second  issued.  This  last  certificate  was  rec- 
ognized by  the  order  as  binding  upon  It,  and 
the  money  was  paid  to  Mrs.  Crouch  upon  the 
death  of  the  insured. 

Without  going  into  the  various  questions 
discussed  by  counsel,  we  think  the  merits  of 
this  controversy  lie  within  a  very  narrow 
compass. 

When  the  first  beneficial  certificate  was 
surrendered,  it  ceased  to  have  any  further 
force  or  effect  It  does  not  matter  whether 
the  second  certificate  was  regularly  issued  or 
not  It  does  not  matter  whether  the  adop- 
tion proceedings  were  regular  and  legal  or 
not  It  does  not  matter  whether  Mrs.  Crouch 
was  entitled  to  be  a  beneficiary  or  not  in  any 
Insurance  upon  the  life  of  the  deceased,  so 
far  as  the  beneficiary  in  the  first  certificate 
is  concerned.  If  there  was  any  invalidity,  ir- 
regularity, or  want  of  authority  in  the  issa- 
ance  of  the  second  certificate,  the  order  is  the 
party  who  was  entitled  to  take  advantage 
thereof,  and  was  the  only  party  so  entitled. 
The  complainant  cannot  recover  on  his  origi- 
nal certificate,  because  it  was  extinguished  by 
the  act  of  the  insured,  and  it  does  not 
matter  what  the  motives  of  the  insured  were; 
he  cannot  recover  upon  the  second  certificate, 
because  he  is  not  beneficially  interested  in 
it;  and  he  cannot  recover  from  Mrs.  Crouch 
the  proceeds  of  that  certificate,  because  it 
has  been  paid  to  her  by  the  Insurance  com- 
pany when  he  bad  no  claim  upon  it  or  Inter- 
est in  it 

A  provision  in  the  constitution  or  by-laws 
of  a  mutual  aid  society,  limiting  the  parties 
who  may  be  made  beneficiaries  under  certifi- 
cates issued  by  the  society,  may  be  waived 
by  the  society,  and  cannot  be  taken  advantage 
of  by  third  parties.  Manley  v.  Manley,  107 
Tenn.  198,  64  S.  W.  8;  Johnson  v.  Knights  of 
Honor,  63  Ark.  256,  13  S.  W.  794,  8  L.  R.  A. 
782;  Knights  of  Honor  v.  Watson,  64  X  H. 
518,  16  Atl.  12d. 

And  the  payment  by  an  insurance  company 
of  an  illegal  and  invalid  insurance  policy 
does  not  confer  any  basis  in  equity  for  out- 
side parties  to  lay  claim  to  the  money. 
Smith  V.  Pinch,  80  Mich.  835,  45  N.  W.  183. 

The  beneficiary  in  a  policy  in  a  fraternal 
order  has  no  vested  Interest  therein  as 
against  the  insured,  and  has  no  right  to 
assail  a  change  of  beneficiaries  on  any  alleged 
ground  of  fraud,  or  because  the  second  bene- 
ficiary was  not  of  a  class  named  in  the  code 
of  the  order.  Hoeft  v.  Knights  of  Honor, 
118  OaL  91,  45  Fac.  185,  38  L.  R.  A.  174; 


Brown  v.  Qrand  Lodge,  80  Iowa,  287,  45  X. 
W.  884,  20  Am.  St  Rep.  420. 

The  insured  had  a  perfect  right  to  sur- 
render his  policy  on  any  ground  and  for  any 
reason  that  he  saw  proper;  and  when  the 
first  certificate  was  canceled  complainant 
ceased  to  have  any  Interest  whatever  in  the 
insurance,  and,  so  far  as  he  was  concerned, 
it  was  entirely  immaterial  whether  the  in- 
surance company  ever  issued  another  policy, 
or  to  whom  it  made  payments  of  such  policy, 
or  what  became  of  the  proceeds  of  the  same. 

The  Court  of  Chancery  Appeals  find  as  a 
fact  that  no  part  of  this  second  policy  was 
to  be  paid  to  the  first  beneficiary.  See  cases 
of  Sofge  V.  Knights  of  Honor.  98  Tenn.  453, 
89  S.  W.  853;  Fischer  v.  Fischer,  99  Tenn. 
635,  42  S.  W.  448;  Schardt  v.  Schardt  100 
Tenn.  280,  45  S.  W.  340;  Catholic  Knights 
V.  Kuhn,  91  Tenn.  219,  18  S.  W.  885. 

We  see  no  possible  theory  upon  which  the 
complainant  can  recover,  and  the  decree  of 
the  Court  of  Chancery  Appeals  is  affirmed. 


OASBT  V.  HOOVER  et  al 

(Kansas  City  Court  of  Appeals.    MissontL 
Oct.  2,  lom) 

1.  AppEAii—RKvijiw— Question  fob  Jubt. 

Where  there  is  nothing  in  plaintiff's  con- 
tention under  the  evidence  incompatible  with 
reasonable  probability  or  physical  £aw,  and  the 
facts  have  been  resolved  by  the  jury  in  favor  of 
plaintiff,  the  appellate  court  is  bound  to  assume 
as  proven  the  facts  most  favorable  to  plaintiff, 
and  draw  therefrom  every  reasonable  inference 
that  might  be  indulged  in  support  of  his  posi- 
tion, in  determining  whether  he  was  entitled  to 
have  the  case  submitted  to  the  jnry. 

2.  NXOLIOENCB— PEBBORB  LIABI.B— IRDSPKRD- 
■NT    COMTBACTOBS. 

Where  defendant  bridge  company  contract- 
ed with  county  commissioners  to  construct  a 
bridge,  by  the  fall  of  which  plaintiff  was  in- 
jured, and  it  appeared  that  the  structiire  was 
so  defective  as  to  be  essentially  and  imminently 
dangerous,  that  the  defects  were  so  concealed 
that  a  reasonably  careful  inspection  would  not 
have  discovered  them  and  the  danger  result- 
ing therefrom,  and  that  such  defects,  thonch 
known  to  the  contractor,  were  not  known  to  the 
commissioners,  the  contractor  was  liable  to 
plaintiff  for  negligence,  thoagh  the  bridge  did 
not  fall  until  after  it  had  been  accepted. 

8.   NiriSAMOE  —  NXOUGKNT    CONBTBTTCnON    OT 

Bbidgk. 

Where  the  buildmg  of  a  bridge,  by  th« 
fall  of  which  plaintiff  was  injured,  was  ordered 
and  contracted  for  by  county  commissioners 
in  the  manner  provided  by  law,  plidntiff  was 
not  entitled  to  recover  against  the  contractor 
who  built  it  on  the  theory  that  the  bridge,  by 
reason  of  its  negligent  and  improper  cooatnaty- 
tion,  constituted  a  nuisance. 
4.  Sams— Action   fob  Injtibxcs— CoMPiiAiitT. 

In  an  action  for  injuries  to  plaintiff  bj- 
the  collapse  of  a  bridge,  plaintiff  charged  in  tfaie 
first  count  certain  sections  of  foreign  statutes 
prescribing  the  powers  of  the  county  commis- 
sioners to  erect  a  bridge  and  certain  other  se(^- 
tions  defining  "nuisance,"  and  alleged  tliat 
defendant  constructed  the  bridge  under  contraust 
with  the  commissioners,  and,  when  completed,  it 
was  opened  by  defendant  for  public  use  shortir 
before  the  accident,  but  had  not  t>een  aooept«^ 
or  approved  by  the  commissioners.  The  specifi- 
cations of  the  contract  were  then  alleged,    fol- 
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lowed  b7  a  charge  that  defendant  nej^Ugently 
roDstmcted  the  piera,  etc..  of  insufficient  and 
improper  materials,  by  reason  of  which  the 
stmctare  then  was  and  thereafter  continued  to 
be  a  public  nuisance.  The  second  count  was  in 
snbstance  the  same,  except  that  the  allegations 
that  the  bridge  was  a  nuisance  were  omitted, 
and  additional  averments  were  made  that  the 
stmctare  was  imminently  dangerous  to  all  per- 
sons attempting  to  cross,  which  conditions  were 
knoiwn  to  defendant,  etc.  Held  that,  though 
the  bridge  was  not  a  nuisance,  both  counts  con- 
tained sufficient  allegations  of  negligence  to 
withstand  a  demurrer. 
5.  Neougbnc*— TbiaI/— Instbdctions. 

Where,  in  an  action  for  personal  injuries, 
the  only  instmction  asked  on  plaintiff's  behalf 
was  that,  it  the  Jury  found  a  verdict  in  plain- 
tiff's favor,  they  should  assess  his  damages  at 
such  sum  as  would  reasonably  compensate  him 
for  whatever  injuries,  if  any,  the  Jury  found 
from  the  evidence  he  had  snstained  as  a  direct 
result  of  the  defendant's  negligence,  etc.,  the 
giving  of  such  instmction,  without  instructing 
what  facts,  if  found,  would  constitute  negli- 
gence, was  reversible  error,  as  permitting  the 
Jury  to  determine  the  law,  as  well  as  the  facts. 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty ;  Andrew  F.  Evans,  Judge. 

Action  by  John  Casey  against  J.  W.  Hoo- 
ver and  another.  From  a  Judgment  In  favor 
of  plaintiff  against  defendant  Wrought  Iron 
Bridge  Company,  it  appeals.    Reversed. 

Hatr  ft  Michaels  and  L.  W.  McCandless, 
for  appellant.  John  O.  Tafsney  and  O.  F. 
Mead,  for  respondent. 

JOHNSON,  J.  Plaintiff,  vrhile  traveling 
npon  a  public  highway  In  Elngflsher  county, 
OU.,  was  injured  by  the  collapse  of  a  bridge 
over  wblch  he  and  his  companions  were 
driving  at  the  time.  This  action  is  to  re- 
cover damages  for  injuries  sustained.  The 
defendants  are  alleged  to  be  contractors 
who  bnllt  the  bridge  under  contract  with 
the  board  of  county  commissioners  of  Klng- 
flaber  county.  During  progress  of  the  trial 
plalntltr  suffered  a  compulsory  nonsuit  as 
to  the  defendant  Hoover.  This  appeal  Is 
prosecuted  by  the  remaining  defendant,  the 
Wrought  lion  Bridge  Company,  against 
which  plaintiff  recovered  Judgment  In  the 
sum  of  $4,000. 

The  petition  Is  in  two  counts.  In  the 
first,  after  pleading  certain  sections  of  the 
Oklahoma  statutes  prescribing  the  powers 
of  the  county  commissioners  and  certain 
other  sections  defining  nuisance,  plaintiff 
charges,  in  substance,  that  defendant  con- 
structed the  bridge  in  question  under 
contract  with  the  commissioners ;  that,  when 
completed.  It  was  opened  by  defendant  for 
public  use  shortly  before  the  accident,  but 
had  not  been  accepted  or  approved  by  the 
commissioners;  that  in  the  contract  and 
spedHcations  attached  thereto  the  bridge 
was  to  be  in  eight  spans,  one  of  80  and 
seven  of  20  feet  in  length,  the  larger  span 
to  be  supported  by  four  tubular  piers,  82 
feet  high  and  SO  Inches  in  diameter,  resting 
npon  solid  concrete  foundations,  and  filled 
with    concrete   of  designated    composition. 


Then  follow  spedflc  charges  of  negligence: 
"That  defendants  •  •  •  negligently  and 
carelessly  filled  said  tubes  with  dirt,  sand, 
twigs,  and  leaves,  with  Insufficient  quanti- 
ties and  poor  quality  of  cement  and  rock, 
and  neglected  to  mix,  blend,  and  tamp  said 
materials,  so  that  they  did  not  constitute  a 
solid  body,  but  were  weak,  loose,  and 
brittle;  •  •  •  negligently  and  carelessly 
planted  said  tubes  upon  foundations  of  like 
material  filling  the  tubes,  rendering  said 
foundations  weak,  soft,  spongy,  and  unfit  to 
support  said  bridge,  •  •  •  on  account 
whereof  said  bridge  was  unable  to  support 
the  lightest  travel,  and  was  utterly  unfit 
for  use;  •  •  •  by  reason  of  the  real 
conditions  described,  and  the  negligence  of 
the  defendants  aforesaid,  said  structure  at 
the  time  of  its  erection  was,  and  thereafter 
continued  to  be,  a  public  nuisance."  The 
fall  of  the  bridge,  while  plaintiff  was  cross- 
ing; was  alleged  to  be  the  fault  of  the 
negligent  construction  described.  The  fbcts 
alleged  in  the  second  count  are  In  substance 
the  same  as  those  in  the  first,  with  the  ex- 
ception that  the  allegations  of  the  first 
relating  to  the  charge  that  the  bridge  was 
a  public  nuisance  are  omitted,  and  addition- 
al averments  are  made  that  "said  structure 
at  the  time  of  Its  erection  was,  and  there- 
after continued  to  be,  Imminently  dangerous 
to  all  persons  attempting  to  cross  and  use 
the  same.  All  of  said  conditions  were 
known  to  defendant,  or  could  have  been 
known  by  the  exercise  of  ordinary  care, 
in  time  to  remedy  said  defects  and  prevent 
said  injury."  Defendant  unsuccessfully  de- 
murred to  both  counts,  on  the  ground  that 
neither  stated  a  cause  of  action,  and  at  the 
conclusion  of  the  evidence  filed  a  motion 
that  plaintiff  be  required  to  elect  upon 
which  count  he  would  stand,  and,  upon  the 
overruling  of  this  motion,  asked  a  peremp- 
tory instruction  directing  a  verdict  for  de- 
fendant The  questions  of  pleading  Involved 
will  be  considered  with'  those  presented  by 
the  action  of  the  court  in  refusing  to  give 
a  demurrer  to  the  evidence.  Defendant  in 
its  answer,  among  other  defenses,  including 
a  general  denial,  pleaded  an  acceptance  of 
the  bridge  by  the  county  commissioners  be- 
I  fore  the  injury.  The  affirmative  defenses 
i  were  put  in  issue  in  the  reply  filed  by  plain- 
tiff. 

Among  the  facts  In  evidence  about  which 
there  is  no  dispute  are  these:  The  board 
of  county  commissioners  was  the  lawfully  con- 
stituted agent  of  the  county,  in  charge  and 
control  of  works  of  public  Improvement,  and 
as  such  was  authorized  by  law  to  bnlld  the 
bridge.  Its  proceedings  leading  to  the  mak- 
ing of  the  contract  were  regular  and  lawful. 
It  decided  to  let  the  contract  for  the  build- 
ing of  the  structure,  with  the  exception  of 
the  dirt  approaches,  which  were  to  be  built 
by  the  township  In  which  the  bridge  was 
situated.    General  dimensions  were  famish- 


332 


89  SOUTHWESTERN  BEPORTER. 


(Ma 


ed  bidders.  The  Wrougbt  Iron  Bridge  Com- 
pany was  at  the  time  engaged  In  the  busi- 
ness of  manufacturing  and  constructing 
bridges,  with  Its  place  of  business  at  Canton, 
Ohio.  J.  W.  HooTer,  with  headquarters  at 
Kansas  City,  was  its  agent  for  Oklahoma. 
He  caused  a  design  for  a  bridge,  together 
with  plana  and  specifications,  conforming  to 
the  dimensions  furnished,  to  be  prepared  at 
Canton,  and  submitted  them,  together  with  a 
bid,  to  the  board  of  commissioners.  These 
were  approved  and  accepted,  and  a  contract 
was  made  between  the  board  and  Hoover, 
who  at  the  time  was  acting  for  the  defend- 
ant bridge  company,  and  took  the  contract 
In  his  own  name  for  convenience  only.  The 
contractor  was  required  '^  famish  all  met- 
al work  •  •  •  and  all  other  materials, 
and  to  construct  and  complete,  ready  for 
travel,  a  bridge  •  •  •  to  be  built  In  ac- 
cordance with  the  specifications,"  for  which 
the  contractor  was  to  receive,  when  the  work 
was  completed  and  accepted,  the  sum  of 
$1,800.  The  superstructure  of  the  main  cen- 
tral span  was  to  be  Ot  wrought  Iron,  support- 
ed at  each  end  of  Its  four  comers  by  a  metal 
tube  about  30  feet  In  length  and  about  SO 
inches  In  diameter,  to  be  filled  with  concrete ; 
the  Idea  being  to  support  the  superstructure 
upon  four  monolithic  columns  incased  by 
metal  sheeting.  These  columns  In  turn  were 
to  rest  upon  solid  concrete  foundations  of 
sufficient  depth  to  secure  stable  and  unyield- 
ing support.  The  remaining  seven  spans 
were  to  be  constructed  of  wood  and  support- 
ed upon  wooden  piles  driven  Into  the  ground. 
So  far  as  external  appearances  Indicated, 
the  bridge  was  built  In  snbstantlal  conform- 
ity to  the  requirements  of  the  contract. 
Shortly  after  beginning  work  the  board 
decided  to  lengthen  the  bridge  by  adding 
three  additional  bents  or  spans,  each  16  feet 
long.  A  supplemental  contract  was  made 
between  the  board  and  the  contractor  for 
the  work.  The  additional  spans,  when  com- 
pleted, compiled  with  the  terms  of  the  new 
agreement,  which  required  them  to  be  of 
similar  construction  to  that  of  the  seven 
wooden  spans.  Upon  the  completion  of  the 
bridge,  the  contractor's  foreman  in  charge 
of  the  work  requested  an  inspection  thereof 
by  the  commissIonerB.  The  three  members 
of  the  board  personally  examined  the  strac- 
tnre,  and  the  foreman  withdrew  his  force  and 
left  the  work  as  completed.  In  the  con- 
dition it  then  was  the  bridge  could  not 
be  used  as  a  part  of  the  highway,  for  the 
reason  that  at  either  end  there  was  a 
gap  of  some  15  feet  between  it  and  the 
bank.  These  were  afterwards  closed  un- 
der the  direction  of  the  township  officials 
for  the  purpose  of  making  it  passable. 
Both  banks  were  precipitous,  and  were  from 
8  to  12  feet  high.  Planks  were  nailed  to  the 
piles  at  both  ends  of  the  bridge  to  form  bar- 
ricades to  hold  the  filling.  Earth  and  other 
substances  were  dumped  in  until  a  level  road- 
way waa  made  from  the  banks  to  the  bridge. 


When  these  oonnecttons  were  completed,  the 
bridge  was  left  open  and  the  public  began 
using  it,  and  continued  such  use  to  the  time 
of  its  fall,  a  period  of  some  four  or  five  wedcs. 
The  use  to  wliich  the  bridge  was  subjected 
during  that  time  was  but  ordinary.  There 
was  no  extraordinary  or  nnusual  strain  im- 
posed upon  it  from  any  cause,  aside  from 
those  resulting  from  its  own  weakness.  At 
the  time  of  the  collapse  there  was  but  one 
vehicle  on  the  structure,  the  wagon  in  which 
plaintiff  and  his  several  companions  were 
riding.  A  pair  of  mules  was  drawing  the 
wagon. 

The  facts  In  controversy  are  grouped 
around  the  respective  theories  accounting  for 
the  fall,  and,  as  might  be  expected,  the  theory 
of  each  party,  assuming,  as  it  does,  the  verity 
of  the  evidence  offered  by  liis  witnesses,  and 
discrediting  that  introduced  by  his  opponent, 
is  reconcilable  to  the  evidence  left  by  the 
wreckage  of  the  superstructure  and  tubular 
piers.  It  therefore  will  serve  no  useful  pur- 
pose to  go  into  these  facts:  It  appears  to 
be  conceded  that,  had  the  bridge  been  built 
properly,  according  to  the  specifications.  It 
would  have  been  sufficient  for  the  purpose 
Intended,  though  not  of  the  best  design  for 
a  structure  of  its  dimensions  and  weight 
It  is  plaintiff's  contention  that  the  bridge  fell 
because  of  the*  negligent  and  Improper  con- 
struction of  the  concrete  used  in  the  foun- 
dations and  piers,  while  defendant  asserts 
that  the  concrete  was  properly  made  and 
laid,  and  was  sufficient  in  all  respects,  and 
that  the  central  span  fell  because  It  was  mih- 
jected  to  an  unnecessary  strain,  resulting 
from  the  negligent  manner  in  which  the 
township  prepared  the  approaches;  that  the 
piling  should  have  been  used  to  support  the 
barricades  to  hold  the  filling  in  place,  and 
that  the  strain  thus  Imposed  upon  them  was 
communicated  along  the  structure,  resulting 
in  the  meeting  of  the  opposing  forces  at  tiie 
center  span,  causing  it  to  "buckle,"  thus 
throwing  It  out  of  alignment  and  producing 
Its  fall.  The  evidence  introduced  by  the 
plaintiff  abundantly  supports  his  contention, 
and.  If  given  credence,  established  negligence 
in  the  construction  of  the  concrete  so  gross 
as  to  lead  to  but  one  conclusion.  The  build- 
er must  have  known  that  the  bridge  conld 
not  stand  upon  a  support  so  insecure.  Rela- 
tive to  the  foundations,  it  is  shown  that  some 
of  them  did  not  rest  upon  solid  footing,  but 
upon  mucky,  yielding  soil.  When  the  exca- 
vations were  made,  they  filled  with  water, 
carrying  In  solution  silt  in  sufficient  quanti- 
ties to  prevent  the  hardening  of  concrete.  If 
properly  prepared.  Instead  of  drawing  out 
this  muddy  water,  stone,  sand,  and  cement, 
without  being  mixed,  were  thrown  into  the 
excavation.  Mingled  with  these  ingredients 
were  foreign  substances,  such  as  dirt,  twigs, 
and  leaves.  As  a  natural  result  the  mixture 
failed  to  set  and  harden,  and,  Instead  of  be- 
coming, as  It  should,  a  solid  entity,  approach- 
ing atone  in  hardness  and  Bupportinc  strength. 
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it  remained  a  soft  and  weak  conglomeration 
of  its  constituent  parts.  Tbe  piers  were  filled 
Is  the  same  manner,  and,  Instead  of  becom- 
ing solid  columns  of  stone,  as  Intended,  tbelr 
only  snpportln'g  strength  lay  in  the  metal 
cases  less  than  an  inch  thick,  filled  with  loose 
material  that  served  no  other  purpose  than 
to  Increase  tbe  burden  upon  the  foundations. 
It  is  shown  that  a  proper  construction  re- 
quired the  thorough  mixing  of  the  stone, 
sand,  cement,  and  water  before  the  placing 
of  tbe  concrete,  and  that  it  should  have  been 
kept  free  of  dirt  and  like  substances.  An 
examination  of  the  foundations  made  after 
tbe  accident  disclosed  that  two  of  them  were 
so  soft  that  an  iron  rod  could  be  pushed 
through  them  into  the  soli  underneath  with 
one  liand  and  that  the  concrete  in  the  fallen 
piers  was  practically  devoid  of  cohesion. 
These  facts  are  all  denied  by  the  defendant's 
witnesses,  with  one  exception.  The  foreman 
admits  that  he  did  not  mix  the  ingredients 
before  placing  them  in  the  excavations  and 
piers,  but  denies  that  the  water  in  the  foun- 
dations carried  enough  silt  to  afTect  the  hard- 
ening of  tbe  concrete,  or  that  any  foreign 
matter  was  mingled  with  the  proper  mate- 
rials. He  claims  that  the  underlying  soil  was 
of  unusual  firmness.  Defendant's  witnesses 
who  testify  upon  the  subject  all  say  that  the 
concrete  was  in  fact  free  from  defects,  and 
that  the  method  followed  in  its  preparation 
was  a  usual  and  proper  one,  and  goes  by  the 
name  of  "grouting." 

Such  confilcts  over  matters  of  fact  are 
Issues  for  the  determination  of  the  triors  of 
fact  Tbey  have  been  resolved  by  the  ver- 
dict In  favor  of  plaintiff.  We  observe  noth- 
ing in  plaintiff's  contention  incompatible 
with  reasonable  probability  or  physical  law. 
Therefore,  in  deciding  whether  or  not  plain- 
tiff is  entitled  to  a  submission  of  the  case  to 
the  jury,  we  are  to  assume  as  proven  the 
facts  most  favorable  to  blm,  and  to  draw 
therefrom  every  reasonable  Inference  that 
may  be  indulged  in  support  of  his  position. 
Assuming,  then,  that  the  bridge  fell  as  a 
result  of  the  defendant's  negligence  from  de- 
fects of  a  character  to  imperil  Its  safety  and 
to  make  of  it  a  dangerous  structure,  certain 
to  fall  without  the  aid  of  intervening  causes; 
that  defendant  knew  of  the  defects,  and 
must  have  known  of  the  result  sure  to  follow; 
that  the  defects  were  hidden  and  not  dis- 
coverable upon  reasonable  inspection;  and 
that  defendant  knew  of  the  use  to  be  made 
of  tbe  bridge  by  strangers  to  the  contract — 
what  Is  tbe  liability,  if  any,  of  the  defendant, 
who  was  concededly  an  Independent  con- 
tractor, having  contractual  relations  with 
tbe  comity  alone,  and  tteing  in  no  sort  privity 
with  tbe  public  who  might  use  tbe  bridge? 
During  tbe  time  tliat  an  Independent  con- 
tractor is  permitted  by  the  owner  to  remain 
in  control  of  tbe  construction  work  or  of  the 
stmcture  after  completion  and ,  before  ac- 
ceptaooe^  b*  alone,  and  not  the  owner,  is 


liable  for  Injuries  sustained  by  others  In  con- 
sequence of  the  contractor's  negligence.  1 
Thompson  on  Negligence,  {  685. 

But  it  is  said  that  this  obligation  of  tbe 
contractor  does  not  extend  beyond  those  with 
whom  he  sustains  some  contractual  relation, 
and  does  not  include  strangers,  who,  though 
acting  with  due  care  and  being  where  they 
have  a  right  to  be,  are  Injured  in  conse- 
quence of  his  negligence.  This  position  Is 
not  without  support;  but  we  consider  the 
recent  decision  of  the  Supreme  Court  in  tbe 
case  of  Young  v.  Oil  Co.,  185  Mo.  634, 84  8.  W. 
929,  to  be  squarely  against  it  The  principle 
there  approved  is  "that  In  all  cases  in  which 
any  person  undertakes  the  performance  of  an 
act  which,  if  not  done  with  care  and  skill,  will 
be  highly  dangerous  to  the  persons  or  tbe 
lives  of  one  or  more  persons,  known  or  un- 
known, the  law  ipso  facto  Imposes  as  a  pub- 
lic duty  the  obligation  to  exercise  care  and 
skill."  And  in  Huset  v.  Machine  Co.,  120 
Fed.  865,  67  C.  C.  A.  237,  61  L.  R.  A.  303, 
Sanborn,  Circuit  Judge,  said:  "Actions  for 
negligence  are  for  breaches  of  duty ;  actions  on 
contracts,  for  breaches  of  agreement.  Hence 
the  limits  of  liability  for  negligence  are  not 
the  limits  of  liability  for  breaches  of  con- 
tract and  actions  for  negligence  often  accrue 
where  actions  upon  contracts  do  not  arisen 
and  vice  versa."  As  stated  by  one  author: 
"A  man  has  a  right  that  his  personal  safety 
shall  not  l>e  Infringed  by  the  negligent  exer- 
cise on  the  part  of  others  of  tbelr  rights." 
Aside  from  duties  and  obligations  Imposed 
by  his  contracts,  every  man  owes  the  duty  to 
his  fellow  to  refrain  from  inflicting  personal 
Injury  upon  him,  either  by  common  assault 
or  by  acts  of  negligence.  No  contract  made 
by  him  should  have  the  effect  of  absolv- 
ing him  from  the  due  observance  of  this 
duty.  Defendant  wtille  in  control  of  the 
work  of  construction  and  before  the  accept- 
ance of  the  bridge  by  the  county,  was  under 
obligation  to  strangers  who  might  be  law- 
fully upon  it  not  to  Injure  them  by  its  neg- 
ligence. 

Defendant  insists,  however,  that  the  coun- 
ty resumed  control  of  the  bridge — In  fact 
accepted  it  from  the  contractor  as  completed 
In  accordance  with  the  terms  of  the  contract 
— ^and  by  those  acts  adopted  the  structure 
as  its  own,  thereby  assuming  a  vicarious  re- 
lation to  the  contractor,  taking  upon  Itself 
the  burden  of  the  wrongful  acts  of  the  latter. 
Orantlng,  for  argument  that  the  acts  of  the 
commissioners  amounted  in  law  to  an  ac- 
ceptance, we  will  determine  the  questions 
presented  under  that  supposition.  It  is  said 
by  plaintiff  that  the  bridge  as  constructed 
was  a  nuisance,  for  tbe  reason  that  it  was 
a  dangerous  obstruction  to  the  highway  from 
the  beginning ;  and  the  statutes  of  Oklahoma 
relating  to  the  subject  of  nuisance  are  point- 
ed to  as  conclusively  fixing  liability  upon 
defendant  for  the  erection  and  maintenance 
of  a  nuisance,  but  we  observe  nothing  In 
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these  enactments  beyond  a  leglslatlre  recog- 
nition of  well-settled  principles.  The  build- 
ing of  the  bridge  was  ordered  and  con- 
tracted for  by  constituted  authorl^  In  the 
manner  proTlded  by  law.  As  observed  In 
the  case  of  Payne  v.  Railway  Co.,  112  Mo. 
6,  20  S.  W.  322,  17  L.  R.  A.  628,  "that 
cannot  be  a  nuisance,  so  as  to  give  a  common- 
law  right  of  action,  which  the  law  anthor- 
Ized."  Words  and  Phrabes  Judicially  De- 
fined, vol.  6,  p.  4861;  Transportation  CSo.  T. 
Chicago,  99  U.  S.,  loc.  dt  640,  25  L.  Ed.  336} 
Whitfield  T.  Carronton.60  Mo.  App.  98.  There 
is  a  marked  distinction,  though  sometimes 
ignored,  between  causes  of  action  based  upon 
nuisance  and  those  grounded  in  negligence. 
1  Thompson  on  Negligence,  {  1188;  Dickin- 
son V.  New  York,  28  Hun,  loc.  clt  256; 
Benjamin  t.  Railway  Co.,  133  Mo.  274,  34 
S.  W.  690.  In  the  former  class  the  fact 
of  negligence  is  not  an  essential  element, 
for  the  reason  that  a  thing  is  a  nuisance 
when  of  itself  It  constitutes  an  unlawful 
annoyance  or  a  source  of  danger  to  others, 
and  the  author  of  it  or  the  one  who  main- 
tains it  is  held  liable,  regardless  of  the  de- 
gree of  care  exercised  by  him.  His  liability 
is  of  the  character  of  an  insurer.  Lamming 
V.  Galusha,  135  N.  Y.  239,  31  N.  B.  1024; 
Pach  V.  Geoffroy,  67  Hun,  401,  22  N.  X.  Supp. 
275;  Stoetzele  v.  Swearlngen,  00  Mo.  App. 
588;  Abbott  v.  Ry.  Co.,  83  Mo.  276,  63  Am. 
Rep.  581 ;  Babbage  v.  Powers,  130  N.  X.  281, 
29  N.  B.  132,  14  li.  R.  A.  398;  Hastings  on 
Torts,  p.  225. 

In  this  case,  if  the  defendant  is  to  be  held 
for  the  erection  and  maintenance  of  a  nui- 
sance in  the  public  highway.  It  must  be  upon 
the  ground  that  the  bridge  in  its  entirety 
was  a  dangerous  obstruction,  regardless  of 
what  made  it  such ;  that  is  to  say,  its  danger- 
ous condition  may  have  been  the  result  of  de- 
fects in  the  design  and  plans,  or  it  may  have 
resulted  from  the  negligence  of  the  town- 
ship In  building  the  approaches.  Obviously 
the  contractor  should  not  be  held  liable,  if 
either  of  these  possible  causes  produced  the 
Injurious  result  The  contractor  is  accounta- 
ble for  his  own  acts  alone.  The  only  ground 
upon  which  he  can  be  held  is  that  of  falling  to 
observe  due  care  in  the  performance  of  his 
contract  PlaintiflTs  position  on  the  subject 
of  nuisance  is  untenable.  In  passing  we  will 
dispose  of  the  attacks  made  by  defendant 
upon  the  petition.  While  it  is  true  that  the 
first  count  contains  the  charge  that  the  bridge 
as  constructed  was  a  nuisance,  this  appears 
as  a  conclusion  predicated  upon  the  acts  of 
negligence  averred.  The  gravamen  of  the 
cause  pleaded  in  both  counts  is  nei;llgence, 
and  we  Incline  to  the  view  that  it  was  proper 
for  the  court  to  overrule  the  demurrers  and 
to  submit  the  case  to  the  Jury  upon  both 
counts,  under  the  rule  permitting  the  pleader 
to  differently  state  the  same  cause  of  action 
in  separate  counts  to  meet  different  phases 
of  proof. 


This  brings  us  to  the  question  of  the  ef- 
fect of  an  acceptance  of  the  bridge  by  the 
commissioners  upon  the  liability  of  the  con- 
tractor for  damages  thereafter  resulting 
from  his  negligence.  The  general  rule  Is 
that  the  contractor,  after  an  acceptance  of 
the  work  by  the  owner,  is  not  liable  to  third 
parties,  who  have  no  contractual  relations 
with  hin,  for  damages  subsequently  sus- 
tained by  reason  of  his  negligence  in  the  per- 
formance of  his  contract  duties.  Winter- 
bottom  V.  Wright,  M.  &  W.  100;  Heaven  v. 
Pender,  L.  R.  9  Q.  B.  302 ;  Schade  v.  Gehner, 
133  Mo.  252,  34  8.  W.  576 ;  Roddy  v.  Railway 
Co.,  104  Mo.  234,  15  S.  W.  1112,  12  L.  R.  A. 
746,  24  Am.  St  Rep.  333 ;  Longmead  v.  Holli- 
day,  6  Excfa.  761 ;  Collins  v.  Seldon,  L.  R.  3 
Com.  P.  L.  Cas.  495 ;  Curtin  v.  Somerset  140 
Pa.  70,  21  Atl.  244, 12  L.  R.  A.  322,  23  Am.  St 
Rep.  220 ;  Nedser  v.  Harvey,  49  Mich.  517,  14 
N.  W.  503;  Daughtarty  v.  Herzog,  145  Ind. 
255,  44  N.  B.  457,  32  L.  R.  A.  837,  57  Am.  St 
Rep.  204 ;  Davidson  v.  Nichols,  11  Allen,  514 ; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J.  Law,  19. 
One  of  the  reasons  supporting  the  rule  is  stat- 
ed by  Alderson,  B.,  in  the  leading  case  of 
WInterbottom  v.  Wright,  supra :  "If  we  were 
to  hold  that  the  plaintiff  could  sue  in  such 
case,  there  Is  no  point  at  which  actions  would 
stop.  The  only  safe  rule  Is  to  confine  the 
right  to  recover  to  those  who  enter  into  the 
contract  If  we  go  one  step  beyond  that 
there  is  no  reason  why  we  should  not  go 
fifty."  But  the  better  reason  is  that  ordina- 
rily in  such  cases  there  is  found  a  break  In 
the  causal  connection  between  the  con- 
tractor's negligence  and  the  Injury.  Whart- 
on on  Negligence,  868.  It  is  the  intervening 
negligence  of  the  proprietor  that  is  the  proxi- 
mate cause,  and  not  the  original  negligence 
of  the  contractor.  By  occupying  and  resum- 
ing possession  of  the  work,  the  owner  de- 
prives the  contractor  of  all  opportunity  to 
rectify  his  wrong.  Before  accepting  the 
work  as  being  in  full  compliance  with  the 
terms  of  the  contract  be  is  presumed  to  have 
made  a  reasonably  careful  inspection  thereof, 
and  to  know  of  its  defects,  and,  if  he  takes  It 
in  the  defective  condition,  he  accepts  the  de- 
fects and  the  negligence  that  caused  them  as 
his  own,  and  thereafter  stands  forth  as  their 
author.  When  he  accepts  work  that  la  in  a 
dangerous  condition,  the  immediate  duty 
devolves  upon  him  to  make  It  safe,  and  If  he 
falls  to  perform  this  duty,  and  a  third  per- 
son Is  Injured,  it  is  his  negligence  that  is  tbe 
proximate  cause  of  the  injury.  His  liability 
may  be  Incurred  either  from  his  snbstltatlon 
for  the  contractor  or  from  his  neglect  to  re- 
pair. Boswell  v.  Laird,  8  Cal.  469,  68  Am. 
Dec.  346;  Losee  v.  Clute,  51  N.  T.  494  lO 
Am.  Rep.  638;  Read  v.  Fire  Dlst,  20  R.  I. 
574,  40  Atl.  760 ;  Cross  v.  Koster,  17  App.  Dlv. 
402,  45  N.  Y.  Supp.  216;  Smith  v.  Railway 
Co.,  201  Pa.  181,  50  Atl.  829 ;  Mayor  of  Al- 
bany V.  Ounllff,  2  N.  Y.  165 ;  Congregation  ▼. 
Smith,  163 'Pa.  561,  80  Atl.  279;  SalUotte  ▼. 
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King  Bridge  Co,  122  Fed.  878.  68  a  0.  A. 
466,  66  L.  B.  A.  620;  Elliott  on  Roads  and 
Streets,  21  et  seq.  But  there  are  well-deflned 
exceptions  to  the  mle  discharging  the  con- 
tractor from  liability  through  acc^tance  of 
the  own«r,  to  be  collected  from  the  following 
aathorltlea:  Helzer  y.  Klngsland  et  al.,  110 
Mo.  605. 19  S.  W.  630, 16  li.  R.  A.  821,  83  Am. 
St  Rep.  482;  Huset  t.  Machine  Co.,  120 
Fed  865,  57  C.  C.  A.  287,  61  L.  R.  A.  303 ;  Mc- 
Caffrey V.  Mfg.  Co.,  28  R.  I.  881,  50  Atl.  651, 
56  L.  R.  A.  822.  91  Am.  St  Rep.  637 ;  Lewis  t. 
Terry,  111  Cal.  89,  48  Pac.  898,  31  L.  R.  A. 
220,  B2  Am.  St.  Rep.  146 ;  Woodward  T.  Mil- 
ler. 119  Ga.  618,  46  S.  B.  847,  64  L.  R.  A.  932, 
100  Am.  St  R^.  188;  Slattery  t.  Colgate,  26 
R.  I.  220,  66  Ati.  639 ;  Schubert  t.  Clark  Co., 
49  Minn.  331,  61  N.  W.  1103,  16  L.  R.  A.  818, 
32  Am.  St  Rep.  659 ;  Thomas  ▼.  Winchester, 
6  N.  T.  397,  67  Am.  Dec.  456 ;  Loop  v.  Litch- 
field, 42  N.  Y.  861,  1  Am.  Rep.  613 ;  Devlin 
T.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311; 
Goodlander  Mill  Co.  t.  Standard  Oil  Co., 
63  Fed.  400,  11  C.  C.  A.  258,  27  L.  R.  A.  583; 
Bishop  T.  Weber,  139  Mass.  411,  1  N.  B.  154, 
52  Am.  Rep.   715. 

Applying  the  principles  upon  which  these 
exceptions  are  based  that  bear  upon  the  case 
in  band,  we  are  of  the  opinion  that  the  de- 
tendant  should  not  be  excused  from  liability 
to  the  plalntitr,  even  under  the  supposition 
that  the  bridge  was  accepted  by  the  com- 
mlsslonerB.  The  facts,  which  the  evidence 
tends  to  establish,  that  the  structure  was  so 
defective  as  to  be  essentially  and  imminently 
dangerous  to  the  safety  of  others,  that  the 
defects  were  so  hidden  or  concealed  that  a 
reasonably  careful  inspection  would  not  have 
disclosed  them  and  the  danger  resulting 
from  them,  and  that  these  things  were  known 
to  the  defendant  but  not  to  the  commls- 
Moners,  left  the  liability  of  the  defendant 
where  It  would  have  been  had  there  been  no 
acceptance.  The  flagrant  character  of  the 
negligence  and  its  potentiality,  coupled  with 
its  concealment  amounted  to  a  deception 
practiced  mmn  the  commissioners.  There  is 
DO  righteous  principle  upon  which  the  obli- 
gation imposed  by  duty  upon  the  contractor 
may  be  cast  off  under  circumstances  such  as 
tbete.  But  for  the  facts  Just  referred  to,  we 
wonid  say  that  the  commissioners  resumed 
control  of  the  bridge  to  the  extent  of  releas- 
ing the  contractor  from  liability  for  injuries 


subsequently  inflicted  upon  the  users  thereof. 
It  is  not  necessary  to  the  proper  disposition 
of  the  case  to  consider,  further,  these  points. 
And  of  the  point  made  that  defendant  bridge 
company  did  not  in  fact  build  the  bridge, 
but  before  any  work  was  done  assigned  the 
contract  to  another  company,  into  which  it 
merged,  there  is  enough  evidence  in  the 
record  to  make  this  one  of  the  issues  for  the 
Jury  to  settle.  The  demurrer  to  the  evidence 
was  properly  oTerruled.. 

Plaintiff  asked  the  court  to  give  but  one 
instruction  on  his  behalf,  as  follows:  "If 
you  find  a  verdict  in  favor  of  John  Casey, 
you  will  assess  his  damages  at  such  sum 
*  *  *  as  will  reasonably  compensate  him 
for  whatever  Injuries,  if  any,  you  find 
from  the  evidence  he  has  sustained  as  a 
direct  result  of  the  defendant's  negligence, 
and  in  estimating  the  damages  you  will  take 
Into  consideration,"  etc.  In  thus  submitting 
the  issue  of  negligence  to  the  jury,  without  in 
any  manner  instructing  them  as  to  what 
facts.  If  found,  would  constitute  negligence, 
the  court  left  it  to  them  to  determine  the 
law,  as  well  as  the  fact  This  was  reversible 
error.  Magrane  v.  Railway  Co.  (Mo.  Sup.) 
81  S.  W.  1168 ;  Gessley  v.  Railway  Co.,  28  Mo. 
App.  156 ;  Godwin  v.  Railroad  Co.,  75  Mo.  78 ; 
Ravenscraft  v.  Railway  Co.,  27  Mo.  App.  617 ; 
Gurley  v.  Railway  Co.,  93  Mo.  445,  6  S.  W. 
21S;  Senate  v.  Railway  Co.,  41  Mo.  App. 
295.  It  may  be  concedeid,  as  argued  by  the 
plaintiff,  that  when  the  fact  of  negligence  Is 
admitted  it  is  not  necessary  to  submit  it  to 
the  jury.  Wilbur  v.  Railway  Co.,  110  Mo. 
App.  689,  85  S.  W.  671,  But  plaintiff  Is 
wrong  in  his  conclusion  that  defendant  con- 
ceded either  Its  negligence  or  that  the  fall  of 
the  bridge  resulted  therefrom.  The  only  fact 
upon  which  this  conclusion  is  baaed  is  the 
admission  of  the  foreman  ,tbat  he  did  not 
mix  the  concrete  before  putting  it  in  place; 
but  In  face  of  evidence  to  the  contrary,  we 
cannot  say  as  a  matter  of  law  that  this  was 
a  negligent  method,  or  that  It  resulted  in  de- 
fective concrete  work,  or  that  the  bridge  col- 
lapsed on  account  of  defective  foundations 
and  piers.  It  was  for  the  Jury  to  say 
whether  or  not  defendant  was  negligent  and 
that  the  injury  resulted  therefrom. 

We  find  no  other  substantial  error  In  the 
case;  but  for  that  noted  the  judgment  is  re- 
versed and  cause  remanded.    All  concur. 
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CASBT  T.  HOOYBR  et  al. 

(KanwB  Cit7  Court  of  Appeals.    MlsBoorL 
Oct.  2,  1905.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Andrew  F.  Evans,  Judge. 

Action  by  CHiarles  Casey  against  J.  W. 
Hoover  and  another.  From  a  Judgment  In 
favor  of  plalntur,  defendant  Wrougbt  Iron 
Brldg«  Company  appeals.    Reversed. 

Haff  ft  IClchaels  and  L.  W.  McCandless, 
for  appellant  Jobn  O.  Tarsney  and  O.  F. 
Mead,  for  respondent 

JOHNSON,  T.  This  case  was,  by  stlpn- 
latlon  of  the  parties,  tried  with  that  of  John 
Casey  v.  J.  W.  Hoover  et  aL  (Na  7,098)  89 
S.  W.  830.  The  judgment  Is  reversed,  and 
the  cause  remanded,  for  the  reasons  stated  In 
the  opinion  filed  In  that  case.    All  ooncor. 


CHICAGO,  B.  &  Q.  R.  CO.  t.  OIUOBB- 

SLEBVE. 


(8t  Louis  Court  of  Appeals.    Missouri.    Oct 
17,  1905.) 

OBnaHAL  Law— Senienci:— Cebtaintt. 

A  sentence  for  contempt,  imprisonm«it 
"for  a  i>eriod  of  ten  days,"  from  a  certain  day 
till  another  day,  is  not  void  for  uncertainty  be- 
cause of  the  addition  of  the  words  "or  till  he 
shall  be  discharged  according  to  law." 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
B.  Klnealy,  Judge. 

Action  by  the  Chicago,  Burlington  tc  Qulncy 
Railroad  Company  against  Edward  J.  Glider- 
sleeve.  Defendant  was  adjudged  to  be  In  con- 
tempt and  seiuenced  to  be  Imprisoned,  and 
appeals.    Afilrmed. 

E.  J.  O'Brien,  for  appellant  B.  8.  Robert 
for  respondent 


Opinion. 

GOODE,  J.  The  appellant  was  adjudged 
to  be  in  contempt  of  the  circuit  court  of  the 
city  of  St  Louis  for  disobeying  a  restraining 
order  of  that  court  The  punishment  im- 
posed was  imprisonment  in  the  Jail  of  the 
city  for  a  period  of  10  days,  from  the  19tJi  day 
of  October,  1904,  at  10  o'clock  a.  m.,  until  10 
o'clock  a.  m.  of  the  29th  day  of  October,  1901, 
or  until  he  should  be  discharged  according  to 
law.  A  special  appeal  was  allowed  by  one  of 
the  Judges  of  this  court,  and  a  supersedeas 
granted.  The  contention  of  the  appellant  is 
that  his  sentence  is  void  because  uncertain 
as  to  time,  and  the  argument  is  that  it  was 
rendered  Indeterminate  by  the  phrase  "or 
until  he  shall  be  discharged  according  to  law." 
These  words  are  usual  in  commitments,  and, 
so  far  as  we  know,  have  been  approved  by 
all  courts  having  occasion  to  consider  their 
propriety.  The  sentence  is  one  for  an  Im- 
prisonment not  to  exceed  10  days.  The  effect 
of  the  qualifying  phrase  is  favorable  to  the 
appellant;  that  is  to  say,  the  coort  might 
order  him  discharged.  If  it  saw  fit,  prior  to 
the  expiration  of  the  time  limited,  or.  per- 
chance, some  superior  court  might  have  dis- 
charged him  in  a  habeas  corpus  proceeding. 
These  very  words  w&ce  used  by  the  Supreme 
Court  of  Missouri  in  resentencing  a  prisoner 
charged  with  burglary  and  larceny.  Ex  parte 
Kenny,  105  Mo.  535,  16  S.  W.  938.  They  have 
been  used  often  in  other  cases,  of  which  vee 
will  cite  State  v.  Bridge  Co..  16  W.  Va.  890; 
In  re  McAdam  (Sup.)  5  N.  Y.  Supp.  387;  In 
re  Rosenb^g,  90  Wis.  581,  588,  64  N.  EX  299. 

The  period  for  which  appellant  was  to  be 
Imprisoned,  according  to  the  order  appealed 
from,  has  passed.  Therefore  the  Judgment  of 
the  circuit  court  Is  affirmed  in  all  things,  ex- 
cept as  to  the  dates  of  the  Inception  and  ter- 
mination of  the  Imprisonment  and  the  canse 
is  remanded,  with  the  direction  to  resentence 
the  appellant    AU  concur. 
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EflTLON  T.  MISSOURI,  K.  &  T.  RT.  00. 

(Kanaas  City  Court  of  Appeals.    MisaonrL 
Oct  2,  1905.) 

1.  RAHJtoAiw  —  Killing  Stock  —  Aotiohb— 
Statutes. 

Rer.  St.  1889,  (  1106,  provides  that  when- 
ever any  live  stock  shall  be  injured  or  killed  by 
any  railroad,  so  as  to  render  it  liable  therefor, 
and  the  owner  and  the  railroad's  authorized 
agent  shall  agree  upon  the  amount  of  damages, 
the  railroad  shall  witltin  40  days  after  the  agree- 
ment pay  the  owner  the  amount  BO  agreed  on. 
Section  1109  declares  that,  if  the  railroad  fells 
to  pay  the  amount  as  pronded  in  the  preceding 
section,  it  shall  be  liable  in  double  the  amount 
of  the  damages  agreed  on.  Held,  that  section 
1109  did  not  purport  to  create  a  new  right,  but 
was  restricted  In  its  operation  to  the  remedy, 
so  that  the  fact  that  plaintiff,  in  an  action  to 
recover  agreed  damages,  claimed  twice  the 
amount  a^eed  on,  did  not  preclude  her  from  re- 
covering the  agreed  amount  under  her  petition. 

2.  Justices  of  thx  Peaob— Appeal— Tbial— 
Continuance. 

Rev.  St.  1899,  t  4076,  provides  that  if  the 
appellant,  on  appeal  from  a  Justice,  fails  to  give 
notice  of  his  appeal  when  such  notice  is  re- 
quired, the  cause  shall,  at  the  option  of  the 
appellee,  be  tried  at  the  first  term,  if  he  shall 
enter  his  appearance  on  or  about  the  second  day 
thereof.  Held,  that  where  defendant,  on  appeu 
from  a  Jnstice's  Judgment,  failed  to  give  notice 
as  reauired  by  section  4075,  and  pmintiff  ap- 
peared on  the  second  day  of  the  succeeding  term 
and  demanded  a  trial,  defendant  was  not  en- 
titled to  a  continuance  because  the  case  was  not 
at  issue  until  plaintiff  had  entered  her  ap- 
pearance. 
8.  Apfxal  —  Habkless  Bbbob  —  Tbial  to 

CoTTKP—BviDENCK— Justice's  Recobd. 
Where  an  appeal  from  a  Justice's  judgment 
was   tried   by   the   court,   the  admission   of   a 
transcript  of  the  Justice's  record  in  evidence  was 
not  prejudicial  error. 
4.  EviDENCB— Written  MEicoaANDUM— Pabol 

Pboof. 
In  an  action  to  recover  on  an  alleged  settle- 
ment between  plaintiff  and  defendant  railroad 
company  for  killing  plaintiff's  cow,  a  written 
memorandum,  indorsed  by  defendant's  claim 
agent  on  a  proof  of  claim,  signed  by  plaintiff, 
but  not  by  defendant,  was  not  such  a  memo- 
randnm  td  the  settlement  agreement  as  pre- 
cluded parol  proof  thereof. 
6.  Railboads— Killing    Stock— Seitleuxnt 

—Actions— Time  to  Sue. 
Under  Rev.  St  1899,  $  1108,  providing  that 
in  case  of  a  settlement  between  a  railroad  com- 
pany and  an  owner  of  stock  killed,  the  railroad 
shafl  within  40  days  after  the  settlement  pay, 
etc.,  plaintiff  is  not  required  to  wait  until  after 
the  expiration  of  40  days  from  the  date  fixed 
by  the  agreement  for  payment,  but,  if  not  paid, 
is  entitled  to  sue  after  the  lapse  of  40  days  from 
the  date  of  the  agreement 

Appeal  from  Circuit  Court,  Callaway 
Oonnty;  John  A.  Hockaday,  Judge. 

Action  by  Margaret  Keylon  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  Homer 
Harris,  for  raspondent 

JOHNSON,  J.    Plaintiff  sued  In  a  Justice 

court  upon  an  agre«nent  alleged  to  have  t)eeii 

made  with  her  by  defendant  to  pay  her  $25  In 

aettlemeaat  of  her  claim  tor  damages  arising 

89  S.W.— 22 


from  the  killing  of  her  cow  by  one  of  the 
defendant's  trains;  the  claim  being  founded 
upon  Rev.  St  1899,  t  1106.  The  suit  was 
brought  on  September  9,  1903,  and  In  the 
statement  filed  It  is  alleged  that  defendant  on 
July  30,  1903,  agreed  and  promised  to  pay 
plaintiff  $25,  and  failed  to  perform  its  agree- 
ment. Other  facts  are  alleged  sufllcient  to 
constitute  a  cause  of  action  under  Rev.  St 
1899,  {  1108,  but  In  the  prayer  plaintiff  aslis 
Judgment  for  $50,  under  Rev.  St  1899,  §  1109, 
and  also  for  the  allowance  of  a  reasonable 
attorney's  fee.  She  recovered  Judgment  In 
the  Inferior  court  for  all  she  asked,  and  de- 
fendant appealed  to  the  circuit  court  There 
the  case  was  tried  without  the  aid  of  a  jury, 
and  plaintiff  was  given  Judgment  for  $25, 
without  attorney's  fees.  Defendant  appealed 
to  this  court 

We  do  not  consider  there  Is  any  merit  in 
defendant's  contention  that  the  Judgment, 
being  for  the  amount  agreed  to  be  paid  by 
defendant,  Indicates  a  departure  from  the 
cause  of  action  pleaded.  The  amount  plain- 
tiff should  recover  under  the  facts  stated  is 
no  part  of  the  cause  of  action.  The  court 
found  that  she  asked  for  more  than  she  was 
entitled  to  under  the  facts — a  qnlte  common 
practice,  but  one  without  effect  In  this  kind  of 
an  action  to  characterize  the  cause.  Rev.  St 
1899,  S  1109,  does  not  purport  to  create  a 
different  class  of  actions,  but  to  provide  for 
the  Imposition  of  a  penalty  upon  the  defend- 
ants in  cases  arising  under  section  1108.  Re- 
stricted In  its  operations  to  the  remedy.  Its 
provisions  cannot  be  regarded  as  substantive. 

The  appeal  to  the  circuit  coiirt  was  taken 
after  the  day  In  which  Judgment  was  ren- 
dered by  the  Justice.  Defendant  failed  to 
give  notice  as  required  by  Rev.  St  1899,  t 
4074.  At  the  first  term  of  the  circuit  court 
thereafter,  when  the  case  could  be  tried,  pro- 
vided the  appellee  entered  her  appearance 
under  Rev.  St  1899,  {  4075,  It  was  set  for 
trial  on  the  docket  of  the  court  for  the 
second  day  of  the  term.  On  that  day  plain- 
tiff entered  her  appearance  and  demanded  a 
trial.  Defendant  Ineffectually  objected  to 
proceeding  at  that  time  on  the  ground  that  it 
had  not  prepared  for  trial  because  the  case 
was  not  at  Issue  until  the  appellee  entered  her 
appearance,  and  then  renewed  the  objection 
in  a  formal  application  for  a  continuance, 
which  the  court  overruled  and  proceeded  to 
try  the  case.  This  action  of  the  court  Is 
assigned  as  error.  Rev.  St  1899,  {  4075, 
provides:  "If  the  appellant  fall  to  ^ve  no- 
tice of  his  appeal,  when  such  notice  is  re- 
quired, the  cause  shall,  at  the  option  of  the 
appellee,  be  tried  at  the  first  term  If  he  shall 
enter  his  appearance  on  or  before  the  second 
day  thereof,"  etc.  The  object  of  this  Is  to 
give  the  appellee  the  right  to  prevent  the  in- 
tervention of  a  term  of  court  on  account  of 
the  failure  of  the  appellant  to  give  him  notice 
of  appeal.  This  object  would  be  defeated  In 
many  cases  If  the  appellant  could  delay  his 
preparation  for  trial  until  after  the  appear- 
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ance  of  the  appellee  1b  entered.  Evidently 
the  purpose  expressed  in  the  enactment  1b  to 
bold  the  case  for  trial  during  the  first  term 
at  which  appellant  could  have  made  It  triable 
upon  notice,  subject,  however,  to  the  election 
of  the  appellee,  who  is  not  in  court  until  bis 
appearance  Is  entered,  and  therefore  under 
no  duty  to  prepare  for  trial.  The  appellant, 
being  in  court  at  all  times,  is  chargeable 
with  knowledge  that  the  case  Is  for  trial,  and 
should  prepare  himself  accordingly.  The 
court  did  not  abuse  its  discretion  in  over- 
ruling the  application  for  a  continuance  and 
in  proceeding  to  trial. 

As  the  case  was  tried  by  the  court,  no  prej- 
udicial error  was  committed  in  admitting  the 
transcript  of  the  Justice's  record  in  evidence. 
Nor  was  it  error  to  admit  oral  evidence  of  the 
agreement.  The  statement  did  not  declare 
upon  a  written  contract,  and  it  appears  that 
none  was  signed  by  defendant  The  agree- 
ment, therefore,  being  verbal,  so  far  as  the 
right  to  enforce  it  against  defendant  Is  con- 
cerned, a  written  memorandum,  which  de- 
fendant's claim  agent  indorsed  upon  his  proof 
of  claim  and  had  plaintiff  sign,  does  not  in  a 
suit  against  defendant  who  did  not  sign  It, 
and  who  Is  the  party  sought  to  be  charged, 
make  secondary  evidence  of  verbal  testimony 
relating  to  the  terms  of  the  agreement;  and 
the  fact  that  the  memorandum  was  not 
signed  by  defendant  may  be  shown  by  other 
evidence  than  the  Instrument  itself. 

It  appears  that  as  a  part  of  the  agreement 
defendant  was  to  have  30  days  in  which  to 
make  payment  The  suit  was  brought  after 
the  lapse  of  40  days  from  the  date  of  the 
agreement  Defendant  contends  that  under 
Rev.  St  1899,  {  1108,  suit  could  not  be  begun 
until  after  the  expiration  of  40  days  from  the 
date  fixed  by  the  agreement  for  payment 
The  statute  says  "the  railroad  shall,  within 
forty  days  after  said  agreement,  pay,"  etc. 
This  language  plainly  does  not  admit  of  Bucb 
construction. 

The  Judgment  Is  affirmed.    All  concur. 


CAPLIN  T.  ST.  LOUIS  TRANSIT  CO. 
(St  Lonis  Court  of  Appeals.    Missouri.   Oct  17, 

1.  Damages — Measure — PebsonaIi    Iwj'ubt— 

PDTUBE  Loss — iNSTBOCnONS. 

Where,  in  a  personal  Injury  action,  the  evi- 
dence authorizes  the  jury  to  assess  present  dam- 
ages for  future  loss  as  a  result  of  tne  injury,  an 
instruction  that  the  damages  must  be  confined  to 
the  loss  reasonably  certain  to  result  is  proper. 

[Xjd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  i  551.] 

2.  Saue. 

Where,  in  a  personal  injury  case,  the  evi- 
dence shows  that  plaintiff  will  be  wholly  dis- 
abled from  performing  the  work  in  the  business 
in  which  be  was  engaged  at  the  time  of  the  acci- 
dent an  instruction  that  plaintiff,  if  entitled  to 
recover,  is  entitled  to  compensation  for  loss  of 
time  in  his  business  which  "he  may  hereafter 
lose,  if  any,  by  reason  of"  the  injuries,  la  proper, 
for  the  word  "may"  means  "shall." 


8.  Afpeal—Review— QussnoNS  Nor  Raised 
Below. 

In  a  personal  injury  action,  the  question 
whether  plaintiff  could  recover  for  loss  of  earn- 
ings could  not  be  reviewed  in  the  appellate 
court,  if  not  raised  below,  under  the  express 
provisions  of  Rev.  St  1899,  {  864. 

Appeal  from  St.  Louis  (Mrcult  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Barnet  Caplln  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
for  plalntlfl,  defendant  appeala    Affirmed. 

Boyle,  Priest  &  Lehman,  for  aroellant 
Montague  Punch,  for  respondent 

BLAND,  P.  J.  The  petition  alleges  that 
defendant  Is  a  corporation  engaged  in  operat- 
ing street  cars  as  a  common  carrier  of  passen- 
gers; that  on  June  4,  1903,  plaintiff  hailed  a 
car,  which  stopped  to  receive  him  as  a  pas- 
senger; but,  as  he  was  In  the  act  of  boarding 
the  car.  It  suddenly  started  forward,  throw- 
ing him  to  the  street  and  injiulng  bim. 
After  stating  the  various  and  varied  bruises 
and  injuries  sustained  by  plaintiff,  the  peti- 
tion continues  as  follows:  "Plaintiff  further 
states  that  said  injuries  are  permanent,  and 
have,  since  said  day  of  June,  1903,  and  will 
in  the  future,  wholly  disable  plaintiff  from 
performing  any  work  or  labor,  including 
that  of  making  cloaks,  In  which  business 
plaintiff  was  engaged  on  and  prior  to  said 
June  4,  1903;  the  said  plaintiff,  previous  to 
receiving  said  injuries,  having  conducted  a 
cloak-making  business  in  partnership  with 
his  sons.  Plaintiff  further  states  that  since 
said  injuries  he  has  suffered,  is  now  suffer- 
ing, and  will  continue  to  suffer  great  pain  of 
body  and  mind  on  account  of  said  Injuries  r 
that  he  has  reasonably  Incurred  bills  for 
medical  and  surgical  attention  and  medicines 
in  the  necessary  treatment  of  said  injuries, 
amounting  to  $125,  and  will  in  the  future  be 
compelled  to  expend  large  amounts  of  money 
for  the  necessary  treatment  of  said  Injuries 
aforesaid,  and  by  reason  of  said  injuries 
plaintiff  has  lost  and  will  lose  much  time 
which  he  could  have  devoted  to  his  said 
business.  Whereby  plaintiff  has  been  dam- 
aged in  the  total  sum  of  $15,000,  for  whicb 
amount,  with  costs,  be  prays  Judgment 
against  defendant"  The  answer  was  a  gen- 
eral denial  and  the  following  allegation  of 
contributory  negligence:  "For  further  answer 
and  defense,  defendant  says  that  whatever 
injuries  plaintiff  sustained  were  caused  by 
his  own  negligence  in  attempting  to  board  a 
moving  car  when  the  same  was  running  at  a. 
rate  of  speed  that  made  it  dangerous  for 
plaintiff,  as  he  well  knew,  to  attonpt  to 
board  the  same." 

We  adopt  the  following  smnmary  of  the  evi- 
dence from  appellant's  statement  as  saBi- 
cient  for  the  discussion  of  the  principal  error 
assigned  by  appellant:  "Plaintifrs  eyidextc« 
showed  that  on  the  4th  of  June,  1903,  at  tbe 
proper  comer  of  Wash  and  Seventh  street  si. 
in  the  city  of  St  Louis,  he  notified  the  motor- 
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man  of  an  approaching  car  tbat  he  desired 
to  take  passage  thereon.  He  was  accom- 
panied by  his  daaghter-ln-Iaw  and  ber  lit- 
tle cblld,  aged  two  years.  The  car  stopped. 
Plaintiff  pnt  the  child  on  the  rear  platform  of 
the  car,  and  he  then  attempted  to  board  It 
He  had  succeeded  only  In  catching  the  hand 
hold  of  the  car  and  getting  one  foot  on  the 
platform  when  the  car  suddenly  started, 
jerking  him  a  distance,  and  finally  throwing 
him  to  the  street  He  described  his  resulting 
injuries  as  stated  In  the  petition,  and  the 
medical  experts  fully  corroborated  him.  De- 
fendant's evidence,  consisting  of  tbat  of  the 
conductor  and  motorman  of  the  car,  was  to 
the  effect  tbat  there  were  three  men  and  a 
child  at  the  crossing;  that  two  of  the  men 
stepped  on  the  platform,  one  of  tbem,  as  the 
conductor  supposed,  taking  the  cblld  with 
him,  and  the  third  man,  the  plaintiff,  stepped 
hadE  from  the  car  as  though  he  did  not  In- 
tend to  take  passage.  Upon  seeing  that  the 
bell  was  given  for  starting  the  car,  the  car 
started,  and  plaintiff  made  a  dash  for  the 
rear  handle  of  the  dashboard,  which  he  suc- 
ceeded In  catching.  The  conductor's  atten- 
tion was  attracted  to  plaintiff  by  some  one 
on  the  car,  and,  having  given  to  his  motor- 
man  ttae  emergency  signal  to  stop,  tbe  car 
was  brought  to  a  standstill  after  running 
about  a  length  and  a  half.  At  tbe  time  of 
tbe  acddent  plalntlfl  and  four  of  bis  sons 
were  equal  partners  in  tbe  doak-maklng 
bnslness  on  North  Eighth  street,  between 
Wash  street  and  Franklin  avenue.  He 
worked  regularly  before  he  was  injured, 
bat  from  that  time  to  the  date  of  tbe  trial 
he  had  not  been  able  to  work  at  all.  His 
average  Income  or  earnings  was  $35  a  week 
the  year  round.  Tbe  partnership  was  not 
dissolved  after  tbe  accident"  Tbe  jury  re- 
turned a  verdict  for  $3,000.  Defendant  filed 
timely  motions  for  a  new  trial  and  in  arrest 
of  Judgment  which  were  overruled;  and  it 
has  appealed  to  this  court 

Tbe  court  gave  the  following  instruction 
on  ttae  measure  of  damages:  "The  court  In- 
structs ttae  Jury  that,  if  you  find  for  the 
plaintiff,  you  will  assess  bis  damages  at 
sndi  sum  as  you  may  believe  from  the  evi- 
dence win  be  a  reasonable  compensation  to 
him  for  tbe  bodily  and  mental  pain  or 
suffering  he  has  sustained  and  may  here- 
after suffer,  if  any.  In  consequence  of  such 
injuries,  and  for  any  time  which  you  find 
from  tbe  evidence  be  has  lost  in  his  business, 
and  wtalcb  he  may  hereafter  lose,  if  any,  by 
reason  of  said  injuries,  and  also  for  any 
liability  for  necessary  medical  services  he 
may  have  incurred  in  consequence  of  said 
injuries."  This  court  in  Schwend  v.  St 
Louis  Transit  Company,  105  Mo.  App.  534, 
80  8.  W.  40,  condemned  an  instruction  on  the 
measure  of  present  damages  for  a  prospec- 
tive loss  which  told  the  jury  that  plaintiff 
was  entitled  to  recover  compensation  "for 
tbe  Injuries,  pain,  and  anguish  already 
suffered  by  taer,  and  which  she  may  suffer 


in  the  future  from  the  effects  of  such  in- 
juries," on  the  ground  that  tbe  instruction 
did  not  restrict  the  finding  of  present 
damages  for  such  prospective  loss  as  would 
reasonably  result  from  the  Injury,  and  cited 
Joyce,  Damages,  {  244;  Watson,  Damages 
for  Personal  Injiuies,  S|  302,  308,  et  seq.; 
1  Sutherland,  Damages  (8d  Ed.)  {  123;  Chil- 
ton V.  City  of  St  Joseph,  143  Mo.  192,  44  S. 
W.  766;  Russell  v.  Inhabitants  of  Town  of 
Columbia,  74  Mo.  480,  41  Am.  Rep.  325;  Ross 
y.  Kansas  Olty,  48  Mo.  App.  440;  Bradley 
V.  Chicago,  eta,  Co.,  138  Mo.,  loc  cit  301, 
311,  89  S.  W.  768;  Kucera  v.  Lumber  Co., 
91  Wis.  637,  65  N.  W.  374;  and  a  number  of 
other  cases  from  other  states  in  support 
To  these  citations  might  be  added  a  large 
array  of  both  American  and  English  cases 
holding  that  only  such  present  damages  for 
future  consequences  of  an  injury  can  be  re- 
covered as  appears  from  the  evidence  would 
reasonably  result  in  tbe  ordinary  course  of 
nature. 

'  There  are  no  exceptions  to  this  rule  in 
either  American  or  English  jurisprudence, 
and  there  Is  no  disagreement  between  counsel 

alx>ut  the  rule  of  damages.  • 

But  there  is  a  contention  about  tbe  mean- 
ing of  tbe  word  "may"  as  used  in  the  in- 
struction on  the  measure  of  damages.  Coun- 
sel for  appellant  contends  tbat  it  means 
"possible."  Respondent's  coiitasel  contends 
that  from  its  context  it  can  have  no  other 
meaning  than  "must"  or  "shall."  Webster 
defines  the  word  to  be  "an  auxiliary  word, 
qualifying  the  meaning  of  another  word  by 
expressing  ability,  contingency,  possibility, 
or  probability."  In  Ford  v.  City  of  Des 
Moines,  106  Iowa,  94,  76  N.  W.  630,  it  was 
ruled  that  tbe  word  "may,"  used  In  an  in- 
struction in  a  personal  Injury  case,  wherein 
the  jury  were  told  that  they  might  allow 
plaintiff  "for  pain,  inconvenience,  or  impair- 
ment of  enjoyment  for  such  time  as  tbe  same 
•  •  *  may  continue,  as  shown  by  tbe  evi- 
dence, in  the  future,"  was  capable  of  being 
construed  by  tbe  jury  to  mean  "might"  and 
for  tbat  reason  was  erroneous.  In  Reynolds 
T.  Transit  Company  (Mo.)  88  S.  W.  50  (a 
personal  injury  case),  the  following  instruc- 
tion on  tbe  measure  of  damages  was  given: 
"If,  under  tbe  law  and  evidence,  you  find  the 
Issues  in  this  cause  for  tbe  plaintiff,  tbe  dam- 
ages which  yon  may  award  him  should  be 
compensatory  only,  and  In  estimating  such 
damages  you  will  take  Into  consideration  and 
allow  him  for  expenses  for  doctor's  bill  in- 
curred, if  any.  In  treating  his  injuries,  also 
compensation  for  tbe  time  lost  if  any,  dur- 
ing his  Illness  occasioned  by  bis  injury ;  and, 
wmie  the  evidence  may  not  prove  any  specif- 
ic sum  In  dollars  and  cents  that  plaintiff  may 
have  been  damaged  by  reason  of  physical 
pain  and  m«ital  anguish,  yet  you  may  allow 
him  what  you  believe  to  be  just  and  fair 
to  compensate  blm  for  such  sufferings,  if 
any.  You  will  also  take  into  consideration, 
in  estimating  bis  damagea,  hte^  diminished 
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capacity  for  earning  money,  If  yon  so  believe 
from  tbe  evidence,  and  on  acconnt  thereof 
make  him  sach  allowance  as  you  may  be- 
lieve to  be  fair  and  Just  for  any  loss  that 
you  may  believe  from  tbe  evidence  he  has 
sustained  in  the  past  by  reason  thereof,  and 
for  any  loss  you  may  believe  from  the  evi- 
dence he  may  sustain  in  his  future  earnings 
by  reason  of  such  diminished  earning  capaci- 
ty as  may  be  occasioned  by  his  injury."  In 
respect  to  the  following  criticism  of  the  In- 
struction: "That  it  directs  a  recovery  for 
loss  of  future  earnings  that  the  plaintiff  may 
sustain  by  reason  of  diminished  earning 
capacity  that  may  be  occasioned  by  his  In- 
Jury" — made  by  counsel  for  appellant,  our 
Supreme  C!ourt,  speaking  through  Valliant,  J., 
said:  "The  word  'may,'  used  as  an  auxiliary 
verb,  has  a  wide  scope  of  meaning,  Into  which 
the  idea  of  mere  poasibility  enters.  But  It 
also  comprehends  the  idea  of  probability, 
and  also  the  thought  of  what  la  with  more  or 
less  certainty  to  be  expected;  and  whether 
It  is  to  carry  the  one  thought  or  the  other 
often  depends  on  the  context  The  word 
'may*  Is  used  in  this  Instruction  nine  times. 
If  we  should  erase  it  whenever  It  occurs,  and 
write  in  its  place  'possibly  might,'  we  would 
convert  It  into  an  instruction  conveying  a 
very  different  meaning  from  that  which  a 
casual  reading  of  It  now  conveys.  This  in- 
struction is  an  almost  literal  copy  of  one  ap- 
proved by  this  court  in  Rodney  v.  Railroad, 
127  Mo.  676,  28  S.  W.  887,  80  S.  W.  150, 
where  the  word  'may*  is  used  in  the  same 
sense.  The  term  'may  sustain  In  the  future,' 
in  reference  to  the  same  subject,  has  been 
approved  in  other  cases  by  this  court  O'Con- 
nell  V.  Railway,  106  Mo.  484,  17  S.  W.  494; 
Duerst  V.  Stamping  Co.,  168  Mo.  617,  68  S. 
W.  827.  A  safer  word  than  'may'  could  be 
used  to  express  the  idea  of  probability  or  rea- 
sonable certainty ;  but  we  will  not  hold  an 
instruction  erroneous  where  the  context  in 
tbe  light  of  the  facts  of  the  case  to  which 
the  Instruction  Is  applied,  shows  that  it  Is 
used  to  imply  reasonable  probability  or  rea- 
sonable certainty." 

In  the  Rodney  Case,  cited  by  the  learned 
Judge  writing  the  opinion  in  the  Reynolds 
Case,  the  specific  objection  to  tbe  use  of  tbe 
word  "may"  in  tbe  instruction  Is  not  found 
in  the  briefs  of  counsel,  and  was  not  dia- 
cussed  or  alluded  to  In  the  opinion  of  the 
court  In  the  O'Connell  Case  the  Instruction 
on  the  measure  of  damages  is  not  alluded 
to  at  all  In  the  opinion  of  the  court  In  the 
Duerst  Case  tbe  Instruction  on  the  measure 
of  damages  was  not  criticised  by  counsel 
for  appellant  nor  was  it  discussed  by  the  court 
In  Its  opinion.  All  the  instructions  given  In 
the  case  were  disposed  of  In  a  paragraph  of 
six  lines  of  the  opinion,  and  pronounced 
"good"  without  discussion,  with  one  excep- 
tion. No.  6,  not  the  instruction  on  the  meas- 
ure of  damages.  So  far  as  I  have  been  able 
to  ascertain  from  a  search  of  the  Supreme 
Court  Reports,  the  Reynolds  Case  la  the  first 


one  in  which  the  Supreme  Court  has  discuss- 
ed and  passed  upon  a  spedflc  objection  to 
the  use  of  the  word  'may'  as  used  in  an  In- 
struction like  the  one  given  In  the  Reynolds 
Case.    It  Is  conceded  by  the  learned  Judge 
who  wrote  the  opinion  that  "a  safer  word 
than  'may' "  could  have  been  used  In  the  In- 
struction.   But  he  says:    "We  will  not  hold 
an  instruction  erroneous  where  the  context 
in  the  light  of  the  facts  of  the  case  to  which 
the  Instruction  is  applied,  shows  that  it  la 
used  to  Imply  reasonable  probability  ae  rea- 
sonable cartalnty."    From  the  facts  shown 
by  the  evidence  in  a  case,  an  appellate  court 
may  determine  whether  or  not  an  instruction 
for  compensation  for  future  loss  as  a  result 
of  an  injury  should  be  given  or  refused; 
and,  if  such  damages  are  awarded  by  the 
Jury,  whether  or  not  they  are  excessive,  the 
correctness  of  the  Instruction,  when  given. 
It   seems   to   me,    should   be   construed   by 
the  rule  for  the  measurement  of  this  partic- 
ular element  of  damages.    The  proof  to  es- 
tablish the  case  and  the  damages  may  be 
so  strong,  and  the  damages  assessed  so  rea- 
sonable, that  under  the  direction  of  section 
865,  Rev.  St  1899,  the  court  should  afSnn  tbe 
Judgment   regardless  of  any  errors  of   the 
trial  court     Orth  v.  Dorschlein,  32  Mo.  366 ; 
Burns  v.  City  of  Liberty,  131   Mo.   372,  33 
S.  W.  18;  Comfort  v.  Ballingal,  134  Mo.  281. 
35   S.   W.   609.    But   beyond   this   limit   I 
cannot  see  how  the  tenaa  of  the  instruction 
can  be  Interpreted  by  the  facts  of  the  case, 
and  I  do  not  understand  the  instruction  In 
the  Reynolds  Case  was  Interpreted  by  the  evi- 
dence, as  contended  by  appellant's  counsel. 
If  I  correctly  understand  the  language  of  the 
learned  Judge  writing  the  opinion,  the  Rey- 
nolds Case  is  authority  for  holding  that  in  a 
personal   injury   case,    where   tbe   evidence 
warrants  the  Jury  to  assess  present  damages 
for  future  loss  as  a  result  of  an  injury,  and 
the  instruction  is  couched  in  such  language 
as  to  convey  the  thought  that  such  damages 
should  be  confined  to  such  loss  as  la  reason- 
ably certain  to  result  from  the  Injury,   It 
will  be  approved,  though  the  instruction  might 
have  been  and  should  have  been  couched  in 
more  appropriate  terms,  and  that  the  word 
"may,"  from  Its  context,  may  be  construed 
to  mean  "shall"  or  "must"    As  said  In  the 
Reynolds  Case,  "the  word  "may*  sometimes 
means  'must'  or  'shall.'    The  sense  in  which 
the  word  Is  used  can  only  be  ascertained  by 
the  context  the  subject-matter  to  which  It 
refers,  and  the  nature  and  purpose  of  the  in- 
strument in  which  it  occurs."    The  Instmo- 
tion  In  the  case  at  bar  told  the  Jury,  in  effect, 
that  if  they  found  for  plaintiff  he  was  en- 
titled to  compensation  for  loss  of  time  In  hla 
business  caused  by  the  Injury,  also  to  compen- 
sation for  loss  of  time  In  bis  business  "^n-hieti 
he  may  hereaftw  lose,  if  any,  by  reason  of 
said   injuries."    The    phrase,    "If   any,"    so 
qualifies   the  phrase  "may   hereafter   lose** 
as  to  give  the  latter  the  meaning  of  "mtisrt** 
or  "shall."    On  the  authority  of  tha  Beynolds 
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Case,  we  do  not  think  tbe  Instruction  should 
work  a  reversal  of  the  Judgment 

2.  PlatntUTs  evidence  shows  that  he  and 
his  four  sons  were  cloak  makers,  working  to- 
gether In  the  same  room.  He  designates 
himself  and  his  sons  as  partners,  and  said 
that  the  earnings  of  himself  and  boys  aver- 
aged about  |35  per  week,  each.  Charles 
Caplin,  plaintHTs  son,  testified  that  he,  his 
three  brothers,  and  plaintiff  were  partners 
in  the  cloak-making  business.  The  firm 
employed  two  helpers  regularly,  and  at  busy 
seasons  from  six  to  ten.  Plaintiff  worked 
regularly  before  the  accident,  and  was  an 
expert  in  that  kind  of  work.  Plaintiff's  part 
of  the  partnership  earnings  or  income  prior 
to  the  accident  ran  from  $30  to  $55  weekly. 
Plaintiff  was  In  good  physical  condition  be- 
fore tbe  accident  On  this  evidence  appellant 
contends  that  respondent  was  not  entitled  to 
recover  for  the  loss  of  his  earnings ;  that  his 
earnings  belonged  to  the  partnership,  and  his 
partners  only  could  sue  and  recover  for  the 
loss.  If  we  should  concede  that  the  evidence 
proves  that  plaintiff  and  his  four  sons  were 
partners  in  the  cloak-making  business,  and 
that  hlB  earnings  went  to  the  benefit  of  the 
llrm.  The  point  that  the  firm  was  entitled 
to  his  earnings  and  was  the  proper  party  to 
sue  for  them  was  not  made  in  the  lower 
court  and  hence  cannot  be  reviewed  here. 
Rev.  St  1899,  |  864. 

No  reversible  error  appearing,  the  Judg- 
ment la  affirmed.    All  concur. 


TBNZBR  et  aL  V.  OIIiMORB  et  al. 

(St  Louis  Court  of  Appeals.    Miasoorl.    Sept 
30,   1905.) 

1.  Mabtkb  ahs  Sebvaitt  —  Waoif  orci.  Du- 
CHAKOS — Actions — ^PKrrnow — BvmcasoT. 

A  petition  in  an  action  for  breach  of  a  con- 
tract of  employment,  brought  about  a  month 
after  plaintiff  ceased  to  work  and  more  than 
nine  montiis  before  tbe  expiration  of  the  term, 
which  alleged  that  plalntitf  was  discharged  with- 
out canae  and  prevented  from  performing  bis 
contract,  stated  a  canse  of  action  to  suM>ort  a 
judgment,  though  it  did  not  allege  that  plaintiff 
was  not  able  to  find  other  employment ;  that  be- 
mg  only  a  matter  of  defense  or  mitigation  of 
damages. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  45,  46.] 

2.  PLEAimro  —  MiBJOiRDEB  or  Causes  aito 
Pabttes — OBJXonoirs — Tiuie  to  Baisi. 

Where  the  petition  in  an  action  by  three 
employte  for  a  wrongful  discharge  set  out  the 
contract  of  employment  so  that  defendant  by 
demm'rer  could  have  ur^ied  the  objection  of  mis- 
joinder of  causes  of  actions  and  parties,  the  ob- 
jection of  misjoinder,  when  not  raised  until 
after  verdict,  was  made  too  late. 

[Ed.  Note. — For  cases  hi  point  see  voL  87, 
Cent  Dig.  Parties,  M  146,  146.  167,  178;  voL 
39,  Cent  Dig.  Pleading,  §  1451.] 

8.  Mabtkb  akd  Sbbvakt  —  Wboroi-ul  Dis- 
chabob  —  Othkb  EMPiiOTifKirr  as  Gaoum) 
FOB  Rkduciro  Dauaoks. 

WhQe  it  is  the  dnty  of  an  employ^  wrong- 
fnlly  diachaned  under  his  contract  of  employ- 
ment, to  seek  only  similar  employment  dnring 
the  term  of  the  contract  yet  if  he  earns  money 


in  the  doing  of  other  work  during  that  period, 
the  amount  so  earned  must  be  considoed  in 
determining  the  extent  of  his  damages. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.. Master  and  Servant  H  64r-6&] 
4i  Saim — ^BmuMH  or  PBOvnfo  Waobs  ElABiraD 

AFTKB  DlSCHABQK. 

Where  an  employ^  is  wrongfully  discharged 
and  refused  permission  to  perform  his  contract 
the  amount  of  his  damage  is  prima  fade  what 
he  oould  have  earned  on  performing  the  con- 
tract and  it  devolves  on  the  employer  to  show 
what  the  employ^  could  have  earnea  during  the 
term  of  the  employment 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  K  64-66.] 

6.  Appeal — Estoppkl  to  Aujbok  Ebxob. 

On  a  trial  one  or  two  of  the  Jurymen  stated 
to  the  trial  judge  that  they  would  decide  the 
case  without  argument.  A^inst  the  advice  of 
the  judge  counsel  for  both  sides  acquiesced  in 
referring  the  case  vrithout  argument  Held, 
that  neither  party  could  complain. 

Appeal  from  Circuit  Court,  St  Louis  Ooun* 
ty;  J.  W.  McElhinney,  Judge. 

Action  by  Louis  Tenzer  and  others  against 
James  O.  Oilmore  and  another,  partners  do- 
ing bUBiness  under  the  name  of  Oilmore  ft 
Buhl.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Rehearing  denied  October  17,  1905. 

Barclay  ft  Fountleroy  and  Stem  ft  Haber- 
man,  for  appellants.  Montague  Punch,  tor 
respondents. 

Opinion. 

GOODE,  J.  The  plaintUb,  Louis,  Mary, 
and  Rebecca  Tenzer,  are  father  and  daugh- 
ters. Defendants  are  partners  under  the 
firm  name  of  Oilmore  ft  Buhl,  engaged  in 
manufacturing  and  selling  clothing  in  St 
Louis.  Plaintiffs  sue  for  the  breach  of  a  con- 
tract by  which  they  were  employed  to  work 
in  the  defendants'  tailor  shop.  This  is  the 
contract:  "This  agreement  made  at  the 
dty  of  St  Louis,  Missouri,  this  17th  day  of 
May,  1002,  by  and  between  Oilmore  ft  Ruhl, 
copartnership,  consisting  of  and  parties  of 
the  first  part,  and  L.  Tenzer,  Mary  Tenzer, 
and  Rebecca  Tenzer,  parties  of  the  second 
part,  witnesseth:  That  said  parties  of  the 
first  part  agree  to  and  do  employ  said  parties 
of  the  second  part  and  the  parties  of  the  sec- 
ond part  agree  to  work  for  said  parties  of  the 
first  part  In  their  tailoring  shop  for  a  period 
of  one  year  commencing  May  19,  1902.  The 
said  L.  Tenzer  represents  that  he  is  a  com- 
petent tailor,  said  Mary  Tenzer  represents 
that  she  is  a  competent  operator,  and  said 
Rebecca  Tenzer  that  she  Is  a  competent  as- 
sistant operator.  Said  parties  of  the  second 
part  agree  that  they  will  give  their  whole 
time  and  attention  during  the  usual  work- 
ing hours,  and  the  best  ability  to  their  work 
and  to  furthering  the  Interests  of  said  parties 
of  the  first  part  dnring  said  period  of  time. 
In  consideration  of  the  foregoing,  said  parties 
of  the  first  part  agree  to  pay  salaries  at  the 
end  of  each  week  dhring  the  term  of  this 
contract  as  follows :  To  L  Tenzer,  $18.00  per 
week ;  to  Mary  Tenzer,  $12.00  per  week  i  to 
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Rebecca  Tenzer,  $9.00  per  week.  It  Is  also  un- 
derstood and  agreed  that  said  L.  Tenzer  must 
not  drink  to  excess.  In  witness  whereof,  we 
bare  hereunto  set  our  hands  in  duplicate,  at 

the  city  of  St  Louis,  Missouri,  this 

day  of  May,  1902."  The  petition  avers  that 
all  the  plaintiffs  have  a  joint  interest  in  the 
contract;  that  they  entered  on  their  duties 
under  It  as  tailor,  operator,  and  assistant 
operator,  and  continued  in  the  performance 
of  said  duties  until  June  17,  1902,  when  the 
defendants  discharged  them  without  cause, 
and  prevented  them  from  further  performing 
their  duties,  to  their  damage  in  the  sum  of 
$1,872,  for  which  Judgment  is  prayed.  The 
answer,  besides  a  general  denial,  set  up  In 
bar  of  plalntlfTs'  action  that  the  latter  volun- 
tarily, and  without  fault  on  the  part  of  de- 
fendants, quit  the  employment  and  refused  to 
work  further  for  the  defendants  thereafter, 
though  requested  to  return  to  work.  It  may 
be  stated,  In  short,  that  plaintiffs'  testimony 
tended  to  prove  they  were  discharged  after 
they  had  been  in  service  something  more  than 
a  month,  and  the  testimony  for  the  defend- 
ants tended  to  prove  plaintiffs  causelessly 
quit  work.  This  was  the  issue  of  fact  pre- 
sented to  the  Jury  on  contradictory  evidence, 
and  the  verdict  determined  the  issue  in  plain- 
tiffs' favor. 

The  petition  is  said  to  state  no  cause  of  ac- 
tion because  it  lacked  an  averment  that  the 
plaintiffs  would  not  be  able  to  obtain  other 
employment  within  the  period  covered  by  the 
contract  with  the  defendants.  This  action 
was  begun  July  14,  1902;  that  is,  about  a 
month  after  plaintiffs  ceased  to  work  for  de- 
fendants, and  more  than  nine  months  before 
the  expiration  of  the  contract  year.  The  con- 
tention of  the  defendants  Is  that,  as  the  suit 
was  brought  before  the  year  expired,  an  allega- 
tion that  the  plaintiffs  would  not  be  able  to 
find  other  employment  was  essential  to  the 
statement  of  a  cause  of  action.  We  hold 
otherwise.  No  objection  was  taken  to  the  pe- 
tition before  verdict,  and,  as  It  alleged  the 
plaintiffs  were  discharged  without  cause  and 
prevented  from  performing  their  contract,  it 
suffleiently  stated  a  cause  of  action  to  support 
the  judgment  That  defendants  could  have 
obtained  work  elsewhere  was  matter  of  de- 
fense or  mitigation  of  damages,  and  much 
evidence  was  Introduced  on  the  question. 

The  principal  assignment  of  error  is  that 
under  the  contract  the  three  plaintiffs  were 
entitled  to  separate  salaries,  therefore  they 
had  no  Joint  cause  of  action,  and  were  im- 
properly united  as  plaintiffs ;  in  other  words, 
that  there  ought  to  have  been  a  separate  ac- 
tion by  each  plaintiff.  The  contract  was  set 
out  in  full  In  the  petition,  and  the  nature  of 
the  plaintiffs'  rights  In  respect  to  being  joint 
or  several  was  disclosed;  hence,  if  there  was 
an  Improper  blending  of  distinct  causes  of  ac- 
tion or  of  parties,  it  could  have  been  urged 
by  a  demurrer.  But  no  objection  to  the  form 
of  the  action  or  the  petition  was  raised  un- 
til after  verdict,  and  we  think  that  whatever 


merit  the  point  might  possess,  if  presented 
in  time,  it  was  made  too  late. 

The  court,  among  other  instructions  for  the 
plaintiffs,  gave  one  to  the  effect  that,  if  they 
were  discharged   without  reasonable  cause. 
It  was  their  duty  to  try,  during  the  remain- 
ing part  of  the  year  for  which  they  were  em- 
ployed, to  secure  employment  elsewhere,  but 
that  the  extent  of  this  duty  was  to  seek  em- 
ployment similar  to  that  called  tor  by  the 
contract,  and  that.  If  defendants  wished  to 
mitigate  the  damages  by  showing  plaintiffs 
might  have  earned  money  elsewhere  during 
the  unexpired  portion  of  the  year,  it  was  in- 
cumbent on  the  defendants  to  prove  by  the 
weight  of  evidence  that  plaintiffs  could  have 
obtained  similar  employment    This  instruc- 
tion is  complained  of  as  erroneous  in  contain- 
ing the  words  "similar  employment,"  and  It  is 
argued  by  the  defendants'  counsel  that  their 
clients  were  entitled  to  credit  for  earnings 
by  the  plaintiffs  during  the  unexpired  por- 
tion of  the  year  in  any  employment    This 
argument  is  Just  and  was  recognized  by  the 
court  below  in  an  instruction  which  told  the 
jurors  that  if  they  found  the  issues  for  the 
plaintiffs,  they  should  allow  the  defendants 
credit  for  whatever  the  plaintiffs  actually 
earned,  either  in  working  for  themselves  or 
for  others ;  that  is  to  say,  the  court  directed  a 
credit  to  be  allowed  for  the  actual  earnings  of 
the  plaintiffs  in  any  work.    But  as  to  the  de- 
fense  that  plaintiffs   might   have   obtained 
work   elsewhere,   and   thereby  have  earned 
money,  which  in  fact  they  did  not  earn,  the 
cofirt  ruled  that  no  credit  should  be  given  un- 
less the  Jury  believed  that  by  reasonable  effort 
plaintiffs  could  have  obtained  similar  employ- 
ment   We  regard  the   Instructions  on   this 
phase  of  the  case  as  accurate.    The  plaintiffs 
were  not  bound  to  mitigate  the  damages  caused 
by  the  defendants'  breach  of  the  contract  by 
accepting  any  sort  of  employment  that  could 
be  procured.    They  were  tailors  and  accus- 
tomed to  work  in  a  tailor  shop.    It  was  their 
duty  to  make  an  effort  to  get  that  kind  of 
work,  but  not  their  duty  to  hire  out  as  cooks 
or  domestic  servants,  or  engage  in  other  oc- 
cupations   uncongenial   to   them.    However, 
if  they  did   work   of  any   sort  and  earned 
money,  that  far  they  were  not  damaged  by 
the  breach  of  the  contract  and  such  earnings 
ought  to  be  taken  into  consideration  In  de- 
termining the  extent  of  their  loss. 

It  is  further  urged  tliat  the  court  erred  in 
putting  the  burden  on  the  defendants  to  show 
plaintiffs  might  have  obtained  work  of  a  Rort 
similar  to  that  called  for  by  the  contract  else- 
where. If  plaintiffs  were  wrongly  discharged 
and  refused  permission  to  perform  the  con- 
tract, prima  facie  the  amount  of  their  dam- 
age was  what  they  could  have  earned  under 
the  contract  if  fully  performed.  The  de- 
fendants contended  the  damages  resulting 
from  their  breach  were  less  than  plaintiffs 
would  have  earned  during  the  remainder  of 
the  year,  and  it  devolved  on  the  defendant? 
to  establish  th^.i^nt^^on^^tbe  weight  of 
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erldence.  Boland  t.  Quarry  Co.,  127  Mo. 
520,  30  S.  W.  151. 

Complaint  is  made  regarding  tbe  conduct 
of  the  Jury.  One  or  two  of  the  jurymen 
stated  to  the  trial  Judge  they  would  like  to 
decide  the  caae  without  argument  The 
Judge  spoke  to  the  counsel  for  the  respective 
parties  about  the  matter,  and  the  attorneys 
agreed  to  make  no  arguments.  An  exception 
was  not  saved  on  this  branch  of  the  case, 
and  we  do  not  see  that  there  was  room  for 
one.  Against  the  advice  of  the  Judge,  coun- 
sel for  both  sides  acquiesced  in  referring  tbe 
case  to  tbe  jury  without  oral  argument 

The  judgment  Is  affirmed.    All  concur. 


HILL  T.  GROUND  et  al. 
(Kansas  City  Court  of  Am>eala.    Missouri.    Oct 

1.  Lm  BsTATB— RiORTS  or  Life  Tcnant— 
M1KEBAI.S. 

Where  the  life  tenant's  predecessor  In  pee- 
session.  Invested  with  the  fee,  had  conducted 
DO  mining  or  prospecting  work  on  the  land 
when  the  life  term  began,  the  life  tenant  had 
no  interest  in  the  subsarfaoe  minerals,  and  was 
not  entitled,  as  against  the  remaindermen,  to 
mine  them. 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  Life  Estates,  S  31.] 

2.  PABrrnoR  —  PBOcxEns— Division— Rights 
OF  Lm  Tenant. 

Where  a  life  tenant  had  no  right  to  sub- 
surface minerals,  nor  to  open  mines  on  the  land 
therefor,  and  a  contract  entered  into  between 
certain  of  tbe  parties  for  conducting  mining 
operations  on  the  land  during  the  continuance 
of  tbe  life  estate  was  abandoned,  such  abandon- 
ment restored  the  status  that  existed  before 
the  contract  was  made,  so  that  on  a  sale  of  the 
property  in  partition  tbe  life  tenant  was  not 
entitled  to  anv  part  of  the  value  of  the  land 
arising  from  the  probable  existence  of  minerals 
therein. 

Appeal  from  Circuit  Court  Jasper  County; 
Hugh  Dabbs,  Judge. 

Snlt  by  L.  T.  Hill  and  others  against  John 
W.  Oronnd  and  others.  From  a  decree  in 
favor  of  plaintiffs  for  less  than  the  relief 
demanded,  plaintiff  L.  V.  Hill  appeals.  Af- 
firmed. 

Thomas  ft  Hackney,  for  appellant  How- 
ard Gray,  for  respondents. 

JOHNSON,  J.  Plaintiffs  sued  for  the  par- 
tition of  40  acres  of  land  situated  in  Jasper 
county.  It  is  alleged  in  their  petition  that 
plaintiff  L.  v.  Hill  is  tbe  owner  of  a  life  es- 
tate In  tbe  whole  tract  during  the  natural 
life  of  Thomas  Sears,  and  that  the  reversion 
Is  owned  in  common  by  plaintiffs  and  defend- 
ants, whose  respective  Interests,  represented 
In  twentieths,  sre  as  follows:  L.  T.  Hill, 
two;  Howett  one;  Isaac  Hill,  two;  and  tbe 
defendants  Ground  and  Irwin,  fifteen.  Fur- 
ther It  la  alleged  that  the  character  of  the 
land  and  uimiber  of  owners  make  division  in 
kind  impracticable.  Defendants  in  their  an- 
swer admit  that  partition  In  kind  cannot  be 
made^  and,  among  other  defenses,  allege  that 


tbe  life  estate  owned  by  L.  V.  Hill  "is  of  such 
a  nature  that  be  has  no  right  to  remove 
or  has  no  Interest  In  any  minerals  under  the 
surface  of  said  land,  •  •  •  that  said 
property  is  mineral  land,  and  that  Its  princi- 
pal value  Is  on  accoimt  thereof,  and  that  tbe 
use  that  tbe  life  tenant  has  the  right  to  put 
said  land  to  Is  of  but  very  small  value."  An 
Interlocutory  decree  was  entered,  finding  the 
interests  of  the  parties  as  stated  In  the 
petition,  and  a  sale  of  tbe  land  was  ordered. 
In  this  decree  the  determination  of  the  value 
of  the  life  estate  was  reserved  until  after  the 
sale.  Tbe  land  was  sold  for  $7,000.  Evi- 
dence was  then  heard  by  the  court  touching 
the  value  of  tbe  life  estate,  and  these  facts 
were  disclosed.  Before  the  beginning  of  the 
life  term  no  mining  nor  prospecting  for  miner- 
als had  been  done.  After  Hill  became  tbe 
owner  of  tbe  estate  of  Sears,  be  and  tbe  de- 
fendants agreed  to  engage  In  mining  upon  tbe 
land  for  lead  and  zinc  ore.  HIU  was  to  have 
one-third  and  the  defendants  two-thirds  of 
the  profits.  A  prospect  shaft  was  sunk  135 
feet  and  ore  encountered;  but  the  defendant 
Ground  testified  without  contradiction  that 
"there  is  no  way  of  determining  what  the  min- 
eral In  that  ground  Is  worth  from  anything 
people  know  at  present  time — ^persons  fa- 
miliar with  the  ground.  Q.  There  is  no 
way  of  determining  what  tbe  actual  value  of 
tbe  ground  is?  You  cannot  tell  whether  there 
is  a  nickel's  wortb  of  mineral  value  In  the 
ground?  It  Is  only  a  supposition?  A.  No." 
The  agreement  for  mining  in  question  con- 
tained a  stipulation  providing  for  Its  termina- 
tion upon  the  motion  of  either  party  by  tbe 
giving  to  tbe  other  of  siz  months'  written 
notice.  It  does  not  appear  that  any  ore  was 
extracted  or  severed,  and  operations  under 
the  contract  were  abandoned  some  three  years 
before  the  trial.  The  defendants,  both  of 
whom  testified,  made  no  claim  of  value  In 
tbe  land  on  account  of  ore  In  sight  but  as- 
serted that  the  land  was  valuable  chlefiy 
because  of  its  location,  which  Indicated  that 
it  contained  mineral  deposits  that  could  be 
profitably  mined.  The  market  value  of  the 
Itmd  for  all  other  purposes  was  placed  at 
$20  per  acre,  or  $800  for  tbe  tract  Tbe  court 
in  Its  final  decree  restricted  the  Interest  of 
the  life  tenant  to  that  portion  of  tbe  proceeds 
representing  the  value  of  the  land  for  purpos- 
es other  than  mining.  From  this  judgment 
plaintiff  L.  V.  Hill  appealed. 

At  common  law,  the  enjoyment  of  land  by 
a  tenant  for  life  or  years  is  confined  to  such 
use  thereof  as  will  preserve  for  the  reversion- 
ary estate  its  productive  elements,  together 
with  the  products  of  the  soil,  resulting  from 
long  periods  of  nature's  elaboration,  that  en- 
hance the  value  of  the  land.  Tbe  wealth 
with  which  It  has  been  so  enriched  is  regard- 
ed as  capital  to  be  profitably  employed  by  the 
termor,  but  the  principal  must  be  kept  Intact 
for  tbe  successor  in  estate.  Consumption 
by  tbe  life  tenant  of  the  things  belonging  to 
the  inheritance  is  waste:    This  rule  of  tbe 
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oommon  law  Is  followed  in  this  state  and  Is 
generally  recognized.  Proffitt  t.  Henderson, 
29  Mo.  826 ;  Davis  t.  Clark,  40  Mo.  App.  516. 
There  is  some  divergence,  however,  in  the 
application  of  the  rule.  In  England,  where 
the  presence  of  timber  upon  land  adds  to  its 
value,  the  tenant  may  not,  without  waste 
(subject  to'  his  right  of  estover),  remove 
trees  thereftom ;  while  in  this  country,  the 
right  of  the  tenant  to  clear  the  land  of  tim- 
ber and  make  it  fit  for  agricultural  pursuits 
has  been  sustained,  when  the  act  appeared  to 
be  for  the  benefit  of  the  land  and  did  not 
lessen  the  value  of  the  inheritance.  The 
uses  the  tenant  may  make  of  the  land  in 
his  profitable  enjoyment  thereof,  without  be- 
ing guilty  of  waste,  depend  in  a  large  measure 
upon  the  conditions  under  which  he  received 
it.  Generally  speaking,  it  may  be  said  that  it 
Is  not  waste  for  the  tenant  to  continue  to  use 
the  land  as  his  predecessor  In  possession,  In- 
vested with  the  fee,  used  It;  but  it  is  waste 
for  him  to  consume  natural  wealth,  which 
until  the  period  of  his  term  had  been  pre- 
served in  nature's  state  by  the  owners  of  the 
fee  for  the  inheritance.  The  owner  of  the 
fee  In  possession  may  determine  by  his  acts 
the  things  that  shall  continue  to  remain  par- 
cels of  the  inheritance  and  those  that  shall 
become  subject  to  the  profitable  use.  Thus 
he  may  abandon  the  cultivation  of  the  sur- 
face, and  operate  a  brickyard  upon  the  land, 
and  remove  its  productive  soil  In  the  making 
of  brick,  thereby  destroying  its  agricultural 
value;  and  it  would  not  be  waste  for  the 
life  tenant,  following  him,  to  continue  such 
use,  but  It  would  be  waste  for  the  tenant  to 
begin  the  destruction  of  soil  In  cultivation  in 
the  making  of  brick.  Ck)n8ldered  in  the  light 
of  these  views,  mineral  deposits  in  land  which 
have  been  left  by  the  owner  of  the  fee  in 
their  natural  state,  without  any  act  on  bis 
part  evidencing  a  purpose  to  apply  them  to 
the  profitable  use,  must  be  regarded  as  a  part 
of  the  inheritance,  and  cannot  be  mined  by 
the  life  tenant;  but,  if  the  owner  of  the  fee 
has  opened  mineral  veins  and  extracted  ore 
thereA^>m  for  commercial  purposes,  the  life 
tenant  must  be  held  authorized  to  continue 
such  operations,  even  to  the  extent  of  ex- 
hausting the  deposits  so  opened.  Hook  et  al. 
V.  Garfield  Coal  Co.  (Iowa)  83  N.  W.  963; 
Bond  V.  Oodsey,  99  Va.  564,  39  S.  E.  216; 
Coal  Co.  V.  Cox,  39  Md.  33,  17  Am.  Rep.  525 ; 
Gaines  v.  Mining  Co.,  33  N.  J.  Eq.  603 ;  Chap- 
man V.  Epperson,  101  111.  App.  161;  Bergen 
V.  Sears  (Ky.)  67  S.  W.  1002;  Gerkins  v. 
Ky.  Salt  Co.  (Ky.)  89  S.  W.  444,  66  Am.  St 
Rep.  370;  Marshall  v.  Mellon,  179  Pa.  371,  36 
Atl.  201,  85  L.  R.  A.  816,  57  Am.  St  Rep.  601 ; 
TIedeman  on  Real  Property,  S  75 ;  Washburn 
on  Real  Property  (eth  Ed.)  {  280;  Koen  v. 
Bartlett,  41  W.  Va.  659,  28  S.  B.  664,  31  L. 
R.  A.  128,  66  Am.  St  R^.  884;  Adams  v. 
Iron  (30.,  7  Cush.  361 ;  Ellas  v.  Griffith,  L.  R. 
8  Ch.  621.  In  the  case  before  us  It  appears 
that  no  mining,  nor  even  prospecting  work, 
bad  been  done  upon  the  land  in  question  when 


the  life  term  of  Sears  began,  and,  had  the 
land  remained  in  the  condition  in  which 
Sears  received  it,  the  conclusion  would  be 
inevitable  that,  as  Sears  acquired  no  right  to 
consume  the  subsurface  minerals,  he  had  no 
interest  in  that  part  of  the  market  value  of 
the  land  based  upon  their  presence,  real  or 
supposed. 

But  it  is  argued  by  appellant  that  the 
elTect  of  the  partnership  agreement  made  be- 
tween Sears,  grantee,  and  the  remaindermen 
for  conducting  mining  operations  upon  the 
land,  changed  the  status  of  the  mineral  from 
that  of  a  parcel  of  the  inheritance  to  that  of 
becoming  a  part  of  the  profitable  use.  This 
contention  is  not  sound.  Waiving  the  point 
that,  to  effect  a  change  so  radical  in  the 
rights  of  the  parties,  not  only  must  ore  of 
apparent  value  be  reached,  but  that  some 
of  it  must  actually  be  mined.  It  would  be 
violative  of  well-established  principle  to  say 
that  either  party  to  that  contract  could  ac- 
quire thereunder  greater  rights  than  those 
accorded  by  the  terms  of  the  contract  Itself. 
If  anything  could  serve  to  strengthen  the 
principle  referred  to,  it  is  the  facts  of  this 
case.  Neither  the  life  tenant  nor  the  re- 
maindermen, before  the  contract  was  made, 
had  any  right  to  conduct  mining  operations 
upon  the  land;  the  former  for  the  reasons 
shown,  and  the  latter  for  the  reason  that 
during  the  life  term — a  freehold  estate — the 
remaindermen  had  no  right  to  enter  the  land 
at  or  below  the  surface  for  any  purpose. 
The  parties  by  their  contract  contemplated 
and  Intended  that  the  remalndormen  should 
have  present  enjoyment  of  that  which  they 
could  not  use,  except  with  the  consent  of  the 
termor ;  and  In  consideration  of  this  privilege 
they  bestowed  upon  the  life  tenant  a  part  of 
the  thing  belonging  exclusively  to  them. 
Either  party  could  at  will  terminate  the 
agreement  at  any  time.  Appellant  In  effect 
says  that  the  life  tenant  could,  by  ending  the 
contract,  acquire  the  exclusive  right  to  ex- 
tract ore,  even  to  the  point  of  exhausting  the 
mine,  thereby  depriving  the  remaindermen  of 
the  whole  of  their  Inheritance,  ao  far  as 
concerned  the  mineral  deposits.  It  la  more 
consonant  with  reason  and  principle  to  give 
effect  to  the  intention  of  the  parties  them- 
selves, as  expressed  in  the  contract,  than  It  is 
to  confer  upon  either  by  operation  of  law 
rights  that  could  not  exist  except  by  the 
agreement  of  both,  and  that  evidently  were 
not  within  the  purview  of  expressed  In- 
tention. 

The  effect  of  the  abandonment  of  opera- 
tions under  the  contract,  leaving  the  mineral 
resources  of  the  laAd  undisturbed,  was  to 
restore  the  status  that  existed  before  the 
contract  was  made.  As  the  life  tenant,  there- 
fore, with  the  contract  at  an  end,  is  devoid  of 
right  to  extract  minerals  from  the  land,  he  is 
without  Interest  in  them,  or  in  that  part  of 
the  value  of  the  land  arising  from  their 
probable  existence.  The  purchase  money  de- 
rived for  the  l9nd  under  these  proceedings 
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represents  Its  entire  Value  for  all  porposes. 
Including  mining,  and  It  was  proper  for  the 
trial  court  to  determine,  after  bearing  evi- 
dence, the  portion  tliereof  in  which  the  life 
tenant  has  an  Interest.  The  pnrchase  money 
is  real  property,  and  the  tenant  shonid  not 
be  awarded  Interest  ni)on  any  part  thereof 
tbat  represents  the  price  of  things  belonging 
ezcInslTely  to  the  Inheritance.  Bond  v.  God- 
sey,  supra ;  Scrlbner  on  Dower  651,  H  18,  20 ; 
Coates  V.  Ctaeever,  1  Cow.  (N.  T.)  4fl0;  Mc- 
Gillivray  ▼.  E>7an8,  27  Cal.  92.  There  is 
nothing  to  be  found  In  the  act  of  the  Legisla- 
ture (Sees.  Acts  1903,  p.  167)  at  variance 
with  these  views. 
The  Judgment  is  atllrmed.    All  concur. 


BARNBTT  et  al.  ▼.  PBPHR. 

(St  liouis  Court  of  Appeals.    Missouri.  Sept. 
80,  1905.) 

1  WOBK    AWD   LABOa— ElCI^TMBNT— ID»HTI- 

rr  or  EImplotbb. 

On  the  issue  of  whether  services  rendered 
by  an  architect  were  rendered  under  an  employ- 
ment by  a  corporation  or  by  the  president  of 
the  corporation  individaally,  evidence  held  to 
support  a  finding  that  such  services  were  ren- 
dered under  the  individual  employment  of  the 
president. 

2.  Saick — ^AcrnoNB  —  Bvioencc  —  Aduissibii/- 
rrr. 

In  an  action  for  architectural  services,  n 
survey  of  part  of  the  buildine  for  which  the 
services  were  rendered  is  inadmissible  in  evi- 
dence, where  it  is  not  shown  by  whom,  or  at 
whose  request,  or  for  what  puiiMMe,  it  was 
nude. 

8.  Affkai.  —  Habmlbbb  Bbbob  —  Ixpbopeb 
evidercb. 

In  an  action  for  architectural  services,  the 
erroneous  admission  in  evidence  of  a  survey  of 
a  part  of  the  building  tor  which  the  services 
were  rendered  was  not  i>rejudicial,  where  sudi 
survey  was  not  need  in  the  preparation  of  the 

glans  and  specifications,  furnished  no  connect- 
ig  link  in  the  evidence  in  the  case,  and  did 
not  aifect  the  result 

Appeal    from    St    Louis   Circuit    Court; 
Horatio  D.  Wood.  Judge. 

Claim    by    George    Bamett    and    others 
gainst  the  estate  of  Cbrlstlan  Peper,  de- 
ceased; Christian  O.  Peper,  executor.    Prom 
a  Jndgment  for  plaintiff,  rendered  by  the  i 
drcnlt  court  on  appeal   from   the  probate  | 
court,  defendant  appeals.    Affirmed. 

Smith  P.  Oalt,  for  appellant    Daniel  Dil- 
lon, for  respondents. 

BT^ND,  P.  J.    Plaintiff  presented  to  the 
probate  court  of  the  city  of  St  Louis  the 
follo'wing  demand  for  allowance  against  the 
estate  of  Christian  Peper,  deceased:    "Chris-  ; 
tlan  Peper,  to  Bamett  Haynes  &  Bamett,  ! 
Dr.    May  30.    To   architectural   work   and  ■ 
services    in    making    preliminary    studies, 
synoptical  specifications,  measurements,  and 
approximate    estimates   for    changing    and 
altering  the  building  on  the  southwest  cor-  : 
ner  of  Twelfth  and  Market  streets,  In  the  | 
city  of  St.  Louis,  Missouri,  into  a  hotel,  or, 
in  other  words,  into  a  building  adapted  to  ' 


hotel  purposes  and  to  be  used  as  and  for  a 
hotel,  $1,500."  The  allowance  of  the  demand 
was  not  resisted  in  the  probate  court  and 
it  was  duly  probated  against  the  estate. 
From  this  judgment  of  the  probate  court, 
Peper's  executor  appealed  to  the  circuit 
court,  where  on  a  trial  de  novo  the  court, 
sitting  as  a  jury,  rendered  Judgment  for 
plaintiffs  for  the  full  amount  of  the  demand. 
From  this  Judgment  the  executor  appealed 
to  this  court 

It  is  conceded  by  the  appellant  that  the 
services  sued  for  were  rendered  by  the  re- 
spondents, and  that  they  are  reasonably 
worth  the  amount  claimed,  $1,500.  The 
contention  of  appellant  is  that  the  services 
were  not  rendered  for  Christian  Peper,  but 
were  rendered  for  the  Christian  Peper  To- 
bacco Company,  a  corporation  of  which 
Clulstlan  Peper  was  the  president,  and  In 
which  he  held  seven-eighths  of  the  shares 
of  the  caidtal  stock  of  the  corporation.  The 
evidence  shows  that  the  Christian  Peper 
Tobacco  Company  owned  a  warehouse  situ- 
ated on  the  comer  of  Twelfth  and  Market 
streets  In  the  dty  of  St  Louis;  that  some 
months  prior  to  the  preparation  of  the  plans 
and  specifications  In  question  Nicholas  N. 
Bell,  vice  president  and  general  manager  of 
the  corporation,  called  the  attention  of  one 
of  the  respondents  to  the  warehouse  as  a 
desirable  location  for  a  hoteL  Whether  or 
not  the  respondents  acted  on  Bell's  sugges- 
tion is  not  shown  by  the  evidence,  nor  does 
it  appear  from  any  evidence  in  the  record 
that  they  knew  the  proiwrty  was  owned  by 
the  corporation  prior  to  or  at  the  time  the 
plans  and  specifications  were  prepared.  The 
evidence  shows  that  they  worked  out  the 
scheme  for  converting  the  warehouse  into 
a  hotel,  and  submitted  the  scheme,  with 
the  plans  and  EV>eclflcations,  ta  Christian 
Peper;  that  two  InterviewB  between  plain- 
tiffs and  Peper  were  had  in  respect  to  the 
plans  and  specifications.  Edward  A.  'Steln- 
Inger,  a  builder,  testlfled  tbat  he  was  pres- 
ent at  tioth  of  these  Interviews  between 
Christian  Peper  and  one  of  the  plaintiffs, 
and  that  they  took  place  in  Peper's  office. 
In  the  first  Interview  the  feasibility,  cost, 
etc.,  of  changing  the  warehouse  Into  a  hotel 
were  discussed.  At  this  interview  the  wit- 
ness states  that  Mr.  Bamett  one  of  the 
plaintiffs,  presented  a  set  of  drawings  and 
specifications  for  converting  the  warehouse 
into  a  hotel  to  Mr.  Peper  for  his  considera- 
tion; that  they  were  laid  out  on  a  table 
and  examined.  The  specifications  were  gone 
over  by  Bamett  and  Peper,  and  Peper  sug- 
gested alterations  by  which  more  room  could 
be  obtained,  and  also  suggested  some 
changes  in  the  light  shaft,  and  requested 
Bamett  to  alter  the  plans  to  conform  to  his 
(Peper's)  suggestions  and  then  resubmit 
them,  and  It  was  then  agreed  that  witness 
should  make  an  estimate  of  the  cost  of  the 
alterations  after  the  changes  had  been  made 
in  the  plans  and  specifications.    Theiwtt- 
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iiesB  further  testified  that  after  the  plans 
and  specifications  bad  been  changed  to  suit 
the  views  of  Mr.  Peper,  and  after  he 
(witness)  had  made  an  estimate  of  the  cost 
■of  the  alterations,  a  second  Interview  was 
had  with  Mr.  Peper,  and  the  plans  and 
specifications  as  altered  'were  submitted  to 
him  for  bis  approval;  that  the  plans  and 
specifications  and  all  the  details  were  again 
gone  over  by  Mr.  Peper  and  Barnett,  and  the 
rental  basis  of  the  hotel  was  discussed; 
that  a  synoptical  list  of  the  items  was  sub- 
mitted also.  This  list  was  Identified  and 
filed  as  an  exhibit  in  the  case.  It  was 
headed  as  follows:  "Synoptical  List  of  Items 
Included  In  Following  Estimate  of  Hotel 
Alterations,  Twelfth  and  Market  Streets, 
for  Mr.  Christian  Peper."  This  list  was 
type- written.  The  witness  testified:  It  was 
carefully  gone  over  ■  by  Mr.  Peper.  That, 
after  the  whole  matter  had  been  discussed 
and  examined,  Mr.  Peper  said  to  Barnett: 
"Now  I  will  have  to  submit  this,  and  now, 
In  case  this  work  shall  not  proceed, 
what  will  be  your  charges?"  That  Barnett 
replied:  "One  per  cent  on  the  estimated 
cost  of  the  alterations."  That  Peper  then 
turned  to  witness  and  asked  him  what  bis 
charges  would  be.  Barnett  spoke  up  and 
said:  "I  will  take  care  of  his  portion  of 
the  work,  providing  the  work  does  not  pro- 
ceed." That  Mr.  Peper  then  asked  the  wit- 
ness If  that  was  alright,  and  witness  an- 
swered, "Yes."  Witness  testified  that  Peper 
did  not  say  to  whom  or  to  what  board  he 
would  have  to  submit  the  matter,  and  made 
no  objection  to  the  charge  of  1  per  cent, 
for  the  plans  and  specifications  If  the  work 
of  alteration  should  not  proceed.  The  evi- 
dence shows  that  the  plans  and  specifications 
were  never  submitted  to  the  board  of  direct- 
ors of  the  corporation,  and  that  the  board  did 
not  meet  for  several  years  Immediately  pre- 
ceding Mr.  Peper's  death.  Two  sons  of 
Christian  Peper,  both  members  of  the  board 
of  directors  of  the  corporation,  were  present 
at  one  of  the  meetings  between  Barnett 
and  Christian  Peper,  but  neither  took  any 
part  In  the  discussion  of  the  matter  then 
under  consideration.  The  plaintiff,  over  the 
objection  of  the  defendant,  offered  in  evi- 
dence what  purported  to  be  a  survey  of  the 
ground  fioor  of  the  warehouse,  marked  as 
having  been  made  at  the  request  of  Christian 
Peper.  When  or  by  whom  the  survey  was 
made,  neither  the  survey  nor  any  evidence 
In  the  record  shows.  The  defendant  offered 
some  countervailing  evidence  not  necessary 
to  be  set  forth,  as  the  appellant  relies  upon 
the  InsuflJclency  of  the  plaintiff's  evidence 
for  a  reversal  of  the  Judgment. 

There  is  no  direct  evidence  that  Christian 
Peper  employed  the  plaintiffs  as  architects 
to  work  out  the  scheme  and  pr^are  plans 
and  specifications  for  converting  the  ware- 
house into  a  hotel;  but  the  evidence  shows 
that  plaintiffs  worked  out  the  scheme,  and 
prqmred  the  plans  and  specifications,  and 


procured  an  estimate  on  the  cost  of  chan- 
ging the  warehouse  Into  a  hotel,  and  sub- 
mitted the  whole  to  Christian  Peper;  that 
the  plans  and  specifications  did  not  come 
as  a  surprise  to  Mr.  Peper,  but  that  he  took 
them  up  with  Barnett,  and  after  carefully 
considering  them  suggested  that  certain 
changes  be  made;  that  the  respondents  made 
these  changes  and  resubmitted  the  plans 
and  specifications  to  Mr.  Peper,  who  again 
went  over  them  carefully  and  tacitly  ap- 
proved of  tbem,  and  tacitly  agreed  to  pay 
for  them.  If  the  yfotk  of  alteration  should 
not  be  undertaken.  The  evidence  shows 
that  Mr  Peper  never  submitted  the  plans  and 
specifications  to  the  board  of  directors  of  the 
corporation  that  owned  the  building,  and 
that  the  work  of  alteration  was  never  under- 
taken. In  the  light  of  this  evidence,  and 
in  view  of  the  fact  that  Christian  Peper 
owned  seven-eighths  of  the  capital  stock 
of  the  corporation,  we  think  the  inference 
can  be  fairly  drawn  that  he  individually  set 
on  foot  the  scheme  for  the  alterations  and 
employed  plaintiffs  as  architects  to  work 
them  out  The  learned  trial  court  so  found, 
and  we  think  his  finding  is  supported  by 
substantial  evidence. 

2.  The  survey,  which  was  admitted  Id 
evidence  over  the  objection  of  appellant 
was  .not  an  official  survey.  It  was  not 
shown  by  whom  it  was  made,  at  whose 
request  it  was  made,  or  for  what  purpose 
it  was  made.  For  these  reasons  the  survey 
possesses  no  probative  force  whatever,  no 
more  force  than  a  tdank  piece  of  paper,  and 
it  should  have  been  excluded  as  evidence. 
It  was  not  used  by  the  plaintiffs  In  the  prep- 
aration of  the  plans  and  speclficatlonB.  It 
furnished  no  connecting  link  in  the  evidence 
In  the  case,  and  we  cannot  believe  that  It 
had  the  least  Infiuence  on  the  learned  trier 
of  the  facts  in  reaching  bia  conclusion  on 
the  Issues  of  fact  made  by  the  pleadings; 
and  as  the  court  correctly  declared  tbe  law 
of  the  case,  and  as  we  are  unable  to  see  that 
a  different  result  would  be  reached  If  this 
piece  of  Incompetent  and  Irrelevant  evidence 
should  be  excluded,  the  error  in  admitting 
the  survey  as  evidence  must  be  regarded  aa 
nonprejudicial.  Moore  v.  Mountcastle,  72 
Mo.  606;  Sheehan  v.  Stackhouse,  10  Mo.  App., 
loc.  clt  473. 

The  Judgment  is  affirmed.    All  ooncor. 


KARN  et  al.  t.  ILLINOIS  SOUTHERN 
RT.  CO. 

(St  Louis  C!ourt  of  Appeals.    Misaoori.    Sept. 

30,  ma.) 

1.  Railroads  —  Sale  —  LiABiUTT  or  Pub- 
chaser— Torts. 
Where  defendant  purchased  the  S.  M.  Rail- 
way Company  under  a  sale  which  folly  com- 
piled with  Rev.  St  1899,  {  1060,  authoriziuc 
the  same,  and  the  deed  contained  no  aasuiup- 
tion  of  liability  for  torts   committed  by    th« 
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selllDf  company,  defendant  was  not  liable  there- 
for. 

[Ed.  Note. — ^For  cases  in  point,  see  rol.  41, 
Cent  Dig.  Railroads,  H  402,  800.] 

2.  Samx  —  KnxiHo    Stock  —  Opxbation    ov 

Railsoad. 
A  railroad  company  may  be  liable  for 
damages  for  the  killing  of  stock,  though  it  did 
not  own  the  road  and  its  equipment,  if  it  was 
operating  the  road  at  the  time  the  animal  was 
■o  killed. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  41, 
Cent.  Dig.  Railroads,  S§  824-829.] 

Appeal  from  Circuit  Court,  St  Francois 
county;  Robt  A.  Anthony,  Judge. 

Action  by  Jacob  Karn  and  others  against 
the  Illinois  Southern  Railway  Company. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Rerersed. 

Thla  Is  an  action  at  law  for  double  dam- 
ages, under  section  1105,  Rev.  St  1899,  on 
account  of  the  alleged  killing  of  a  cow  In  the 
latter  part  of  September,  1903,  near  the  sta- 
tion at  Esther,  a  small  town  in  St  Francois 
county.  The  town  Is  platted  and  laid  out  in- 
to streets  and  alleTB,  but  Is  not  incorporated. 
As  this  defendant  cannot  possibly  be  held  for 
the  loss  as  the  record  now  stands  it  Is  un- 
necessary to  consider  the  question  as  to 
whether  or  not  liability  attached  to  the  proper 
railroad  company  on  account  of  the  killing  at 
the  point  alleged  and  proved.  We  discussed 
the  cases  fully  and  announced  the  views  of 
this  court  In  that  behalf  in  the  recent  case  of 
Acord  V.  Railway  Co.  (Mo.  App.)  87  S.  W. 
537.  The  evidence  shows  that  plaintiff 
owned  the  cow,  her  value  was  $60,  and  she 
was  killed  by  the  engine  and  cars,  not  of  this 
defendant  but  of  the  Southern  Missouri  Rail- 
way Company,  as  said  above,  in  the  latter 
part  of  September,  1903.  On  the  15th  day 
of  October  thereafter  said  Southern  Missouri 
Railway  Company,  by  Its  deed  of  conveyance 
read  In  evidence,  granted,  bargained,  sold, 
conveyed,  confirmed,  and  warranted  unto  this 
defendant  the  Illinois  Southern  Railway 
Company,  and  Its  successors,  in  fee  simple, 
ail  of  the  said  railroad  of  the  said  Southern 
Missouri  Railway  Company,  together  with  all 
of  its  other  property,  corporate  rights,  and 
franchises,  subject  only  to  liability  for  cer- 
tain specific  assumed  Indebtedness  which  is 
hereinafter  mentioned.  Said  deed  was  duly  re- 
corded In  StFrancois  County,  October  30, 1003. 
Defendant's  certificate  and  license  from  the 
state  of  Missouri,  of  date  November  12,  1893, 
under  the  hand  of  the  Secretary  of  State  and 
the  great  seal  of  the  state,  authorizing  it  to 
maintain  and  operate  said  railroad  from  that 
date,  were  also  read  in  evidence.  This  suit 
was  Instituted  a  long  time  thereafter,  to  wit 
January  12,  1904,  and  seeks  to  recover  from 
the  present  railroad  company  for  the  loss  sus- 
tained by  the  tort  of  Its  predecessor.  By  the 
deed  of  the  Southern  Missouri  Railway  Com- 
pany conveying  the  railroad  and  all  its  equip- 
ments to  the  Illinois  Southern  Railway  Com- 
pany, the  present  owner,  this  defendant,  as- 
sumed a  certain  specific  mentioned  obliga- 


tions therein  set  out,  hereinabove  referred 
to.  The  provisions  of  the  deed  In  that  re- 
spect are  as  follows:  "The  grantee  herein 
by  the  acceptance  hereof  to  assume  and  also 
pay  for  all  labor  employed  by  and  for  all  ma- 
terial and  equipment  delivered  to  the  grantor 
after  June  30,  1903,  and  sundry  bills,  not 
exceeding  twenty-five  thousand  dollars  in 
amoimt  for  material  delivered  to  the  gran- 
tor before  June  30,  1903;  also  all  unpaid 
equipment  notes  heretofore  executed  by  the 
grantor  which  mature  after  June  80,  1903, 
such  equipment  notes  amounting  in  the  aggre- 
gate to  two  hundred  and  twenty  thousand  five 
hundred  and  twenty-^ve  dollars  and  thirty- 
eight  cents;'  also  any  amount  that  may  not 
yet  be  found  to  be  owing  by  the  grantor  to 
MacArthur  Brothers  Company  for  construc- 
tion work."  A  trial  was  had  to  the  court  with- 
out a  Jury.  At  the  conclusion  of  the  whole 
case  defendant  moved  for  a  peremptory  dec- 
laration that  on  the  pleadings  and  evidence 
the  finding  should  be  for  the  defendant 
This  the  court  declined,  to  which  action 
of  the  court  exception  was  duly  saved  by 
defendant  and  after  unsuccessful  motions 
for  new  trial  and  in  arrest  It  prosecutes  this 
appeal. 

W.  S.  Anthony,  for  appellant  R.  O.  Tuck- 
er, for  respondents. 

NORTONI,  J.  (after  stating  the  facts). 
This  Is  an  attempt  to  hold  appellant  for  the 
tort  of  its  vendor,  and  certainly  cannot  be  al- 
lowed, unless  by  the  deed  appellant  assumed 
the  obligation  to  answer  therefor,  or  there  be 
some  liability  created  by  the  statutes  making 
the  railroad  company  which  purchases  the 
property  rights  and  franchises  of  another,  and 
thus  takes  over  its  effects,  answerable  for  the 
tort  of  the  former  company.  We  have  seen 
that  there  is  nothing  in  the  deed  of  convey- 
ance from  which  a  liability  of  this  class  rest- 
ing upon  the  Southern  Missouri  Railway 
Company  was  assumed  by  the  present  de- 
fendant It  is  not  claimed  there  was,  and  we 
are  not  familiar  with  any  statutory  provision 
fixing  such  liability  upon  the  purchasing  rail- 
road company.  Indeed,  the  sale  of  the  rail- 
road, as  Is  shown,  was  carried  on  in  strict 
conformity  with  the  provisions  of  law,  section 
1060,  Rev.  St  1899.  It  is  provided  In  that 
section  that  "any  railroad  company  organ- 
ized in  pursuance  of  the  laws  of  this  or  any 
other  state,  or  of  the  United  States,  may  lease 
or  purchase  all  or  any  part  of  a  railroad  with 
all  its  prlvlliges,  rights,  franchises,  real  estate 
and  other  property,  the  whole  or  a  part  of 
which  is  in  this  state  and  constructed,  owned 
or  leased  by  any  other  company,  if  the  lines 
of  the  road  or  roads  of  such  companies  are 
continuous  or  connected  at  a  point  either 
within  or  without  this  state,  niran  such 
terms,"  etc.  Here  is  express  authority  for 
the  Illinois  Company  to  purchase  any  connect- 
ing road  in  Missouri.  The  Southern  Mis- 
souri was  a  connecting  road,  and  by  the  pur- 
chase constituted  a  continuous  line  with  de- 
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fendant  This  authority  to  the  Illinois  road 
to  purchase  a  connecting  line  in  Missouri 
necessarily  implied  authority  for  the  con- 
necting line  in  tills  state  to  sell  thereto, 
other  provisions  of  the  same  section,  when 
construed  together  with  those  quoted,  clearly 
authorize  the  Missouri  road  to  sell  and  the 
Illinois  road  to  buy  In  the  manner  designated 
by  said  section.  From  the  record  before  us 
It  appears  the  sale  and  transfer  were  made 
in  accordance  with  the  statutes  in  such  cases 
made  and  provided,  and  therefore  it  was  a 
transaction  having  all  the  attributes  of  a 
valid,  legal  sale,  and  transfer  of  the  property 
In  good  faith.  There  Is  no  difference  in  thia 
transaction  and  any  Other  lawful  sale  or 
transfer  of  property  between  citizens.  When 
one  citizen,  for  a  valuable  consideration,  in 
good  faith,  sells  and  another  purchases  the 
property  of  his  neighbor  and  enters  into  pos- 
session thereof,  certainly  no  duty  in  such  case 
is  devolved  by  law  upon  the  purchaser  to 
answer  for  the  debt  or  default  of  the  seller, 
whether  in  contract  or  in  tort,  and  respond  to 
the  liabilities  of  the  prior  owner.  The  same 
principle,  which  would  apply,  then,  to  a  like 
transaction  In  good  faith  between  citizens, 
must  apply  and  govern  between  these  rail- 
road companies,  when  one  is  proceeding  to 
sell  and  the  other  to  purchase  under  and  in 
accordance  with  the  rules  of  law  prescribed 
by  authority  in  that  behalf,  and  in  the  ab- 
sence of  a  clear  statutory  provision  incumber- 
ing the  sale  and  transfer  with  the  obligation 
and  requiring  the  appellant  to  respond  and 
answer  for  the  liability  of  the  vendor  herein 
no  recovery  can  be  had  therefor,  unless  the 
obligation  to  do  so  be  assumed  by  the  con- 
tract of  purchase ;  and  we  have  seen  that  no 
such  obligation  was  assumed.  As  said  be- 
fore. It  is  not  contended  that  it  was  assumed. 
Surge  V.  Railway,  100  Mo.  App.  460.  74  S.  W. 
7;  Powell  v.  Railway,  42  Mo.  63;  Hoard  y. 
Railway.  123  U.  S.  222,  8  Sup.  C5t  74,  81  L. 
Ed.  130 ;  Fogg  T.  Blair,  133  U.  &  634,  10  Sup. 
Ct  338,  33  L.  Ed.  721. 

2.  The  cases  cited  by  respondents  are  not 
applicable  here.  They  relate  to  consolidation 
of  railroad  companies,  as  is  authorized  by 
section  1059,  Rev.  St  1899.  By  the  provisions 
of  that  statute  certain  companies  owning 
railroads,  which,  when  completed,  will  con- 
stitute one  continuous  line,  may  "consolidate 
In  the  whole  or  in  the  main  and  form  one 
company  owning  and  controlling  such  contin- 
uous line  of  road,  with  all  the  powers,  rights, 
privileges  and  Immunities,  and  subject  to  all 
the  obligations  and  liabilities  of  the  state,  or 
otherwise,  which  belonged  to  or  rested  upon 
either  of  the  companies  making  such  consoli- 
dation," etc.  This  statute  authorizing  con- 
solidation, it  will  be  observed,  specifies 
the  terms  upon  which  it  may  be  had,  one 
of  which  is  tliat  the  consolidation  shall  be 
"subject  to  all  of  the  obligations  and  liabili- 
ties to  the  state  or  otherwise  belonging  to  or 
resting  upon  either  of  the  companies."  By 
taking  advantage  of  the  statute  and  proceed- 


ing to  consolidate  thereundw,  this  provision, 
as  wdi!  as  others  therein,  are  agreed  to  and 
accepted  by  the  consolidated  company,  and 
this  is  Bufflcleat  to  fix  liability  therefor.  In 
case  of  such  consolidation,  which  in  fact  is 
more  proi)erly  an  amalgamation,  the  courts 
take  the  view  that.  Inasmuch  as  the  old  cor- 
poration goes  entirely  out  of  existence  by 
the  process  of  amalgamation  (u:  merger,  de- 
nominated "consolidation"  by  the  statute, 
without  making  arrangements  respecting  the 
property  and  liabilities  of  the  old  corporation, 
and  the  new  corporation  thereby  succeeds  to 
all  of  the  property  and  rights  of  the  prior  com- 
panies without  any  special  conveyance  there- 
of, the  new  concern  will  therefore  be  liable 
for  the  subsisting  liablUtieB  of  the  old  com- 
panies, and  In  so  far  as  it  affects  a  cause 
of  action  existing  against  either  of  the  old 
corporations  prior  to  the  amalgamation  the 
consolidation  amounts  to  no  more  than  a 
change  of  name,  and  tlie  new  corporation  may 
be  sued  for  the  liability  of  the  old  one,  and 
upon  a  showing  of  such  consolidation  the  con- 
solidated company  may  be  made  a  party 
by  amendment  to  a  cause  pending  against 
one  of  the  old  companies  prior  to  the  consoli- 
dation. Klnlon  T.  Railway,  89  Mo.  App.  674; 
Thompson  v.  Abbott  et  al.,  61  Mo.  177.  The 
case  at  bar  is  not  one  of  that  class.  Neither 
the  statute  fixing  the  liability  nor  the  rea- 
son or  principle  underlying  those  cases  pre- 
vail here.  In  those  cases  the  succession  to 
the  rights  and  properties  of  the  old  compa- 
nies Is  the  consideration  upon  which  rests  the 
obligation  of  the  consolidated  concern  to 
meet  and  answer  their  liabilities,  whereas 
In  the  case  at  bar  the  succession  to  the  rights 
and  properties  of  the  old  company  by  tUs 
appellant  was  not  by  absorption  or  merger, 
but  was  the  result  of  passing  value  received 
from  appellant  to  the  old  company  in  good 
faith,  strictly  under  the  forms  of  law  as  i>ro- 
vlded,  which  of  right  did  and  ought  to  entitle 
plaintiff  to  value  received  in  return  therefor, 
free  from  all  debt  and  obligation  not  charged 
upon  It  by  the  statute  or  voluntarily  assumed 
In  the  transaction. 

3.  It  is  true,  however,  that  the  appellant 
in  this  case  might  be  liable  to  respond  on 
account  of  the  loss  sued  for.  even  though  It 
did  not  own  the  road  and  its  equipment.  If 
it  were  operating  the  road  at  the  time  the 
animal  was  killed.  There  is  not  sufficient 
evidence  in  the  record  on  this  question  to 
enlighten  the  court  thereon.  The  deed  read 
In  evidence  recites  in  effect  that  the  terma  of 
the  sale  were  agreed  upon  In  August  prior 
to  the  killing,  and  also  that  the  present 
appellant  was  operating  the  road,  a  few  days 
at  least,  prior  to  the  actual  transfer  thereof. 
There  are  some  facts  before  us  which  tend 
to  show  that  the  appellant  might  poesl'bly 
have  been  operating  the  road  at  the  time  of 
the  accident  There  is  not  enough  evidence, 
however,  to  sustain  a  Judgment,  or  on  wblcb 
to  base  a  legitimate  Inference  to  that  eflPect. 
If  tliat  were  the  case,  boir/BYO,  a  raeovery  on 
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acconnt  thereof  might  be  had,  and  It  would 
be  nnj-ost  to  torn  respondent  out  of  conrt  and 
deny  him  any  relief.  It  Is  therefore  con* 
sidered  advisable  that,  Instead  of  reversing 
the  canse  ontrlght,  the  ends  of  Justice  would 
possibly  be  better  subserved  by  remanding 
the  case,  in  order  that  respondent  may 
be  permitted  to  make  sach  proof  as  be  can 
on  the  question  as  to  whether  or  not  the  ap- 
pellant company  was  actually  in  possession  of 
and  operating  the  road,  and  was,  in  fact, 
the  real  perpetrator  of  his  grievance. 

It  is  therefore  ordered  that  the  judgment  be 
reversed,  and  the  cause  remanded,  to  be  pro- 
ceeded with  as  herein  indicated. 

BLAMD,  P.  J.,  and  GOODB,  J.,  concur. 


WHITE  T.  HINES. 

(St.  lioais  Conrt  of  Appeals.    Missouri.    Sept. 
30,  1905.) 

TsiAir— Findings  by  Goa»T— Gxrxbai,  Find- 
ings— CONSTBUCTION. 
Where  the  trial  court,  in  a  suit  for  an  ac- 
coondng  brought  against  the  executrix  of  a 
tmstee^  found  generally  for  defendant,  the  Court 
of  Appeals  must  conclude  tliat  the  trial  court 
found  that  there  was  nothing  in  defendant's 
hands  to  account  for  and  that  the  trustee 
hoaestly  and  faithfully  administered  the  trust 
committed  to  him. 

Appeal  from  Circuit  Court,  Howell  Connty ; 
W.  N.  Evans,  Judge. 

Action  by  C.  W.  White  against  Florence 
0.  Hlnee,  executrix  of  V.  M.  Hlnes,  deceased. 
From  a  judgment  for  defendant,  plalntUC 
appeals.     Affirmed. 

C.  W.  White,  the  plaintiff,  was  clerk  of 
the  drcnit  court  of  Texas  county,  and  ex 
ofildo  recorder  of  deeds  in  1893.  Indict- 
ments were  preferred  against  him  by  the 
grand  Jury  of  that  county  for  malfeasance 
in  office,  and  suits  were  brought  upon  both 
of  his  official  bonds,  and  he  became  a  fugl- 
tlve  from  Justice.  Prior  to  bis  absconding 
be  ezecated  two  assignments  to  his  attorney, 
V.  M.  Bines,  Esq.,  for  the  purpose  of  se- 
curing ttie  sureties  on  bis  official  bonds.  The 
first  was  executed  February  17,  1894.  By 
It  he  transferred  to  Mr.  Hines  promissory 
notes,  aggregating  the  principal  of  |2,381.4S, 
in  tmst,  the  proceeds  to  be  applied  to  the 
payment  of  any  Judgment  that  might  be 
recovered  against  talm  and  his  sureties  In 
suit  on  bis  bond  as  clerk  of  the  circuit  court 
The  second  assignmfflt  was  executed  on 
April  20,  1894.  This  assignment  was  also  of 
promissory  notes,  the  principal  of  which 
amounted  to  $1,812.0!>,  and  was  in  trust  to 
apply  to  tbe  payment  of  any  judgments  that 
might  be  recovered  In  suit  on  his  bond  as 
recorder.  Subsequently  White  assigned  to 
Hlnes  other  promissory  notes  amounting  to 
$394  for  the  purpose  of  securing  attorney's 
fees  to  Woodslde  ft  Hines,  whom  he  had 
employed  to  defend  the  bond  suits  and  to 
represent  blm  In  otber  matters  In  litigation 


then  pending  or  which  might  be  thereafter 
brought  against  blm.  To  further  secure  his 
attorneys,  White  on  January  6,  189S,  assign- 
ed all  the  notes  Included  In  the  first  and 
second  assignments  to  Woodslde  ft  Hines, 
subject  to  the  two  prior  assignments.  In 
this  latter  assignment  he  authorized  Hines 
to  collect  all  of  the  assigned  notes,  and,  after 
satisfying  tbe  trusts  and  payment  of  at- 
torney's fees,  to  pay  the  balance.  If  any, 
to  Betty  White,  wife  of  plaintiff.  Hlnes 
accepted  the  trusts  created  by  the  several 
assignments  and  proceeded  to  collect  tbe  as- 
signed notes.  He  opened  two  accounts  with 
himself  and  two  with  the  Bank  of  Houston, 
one  of  which  accounts  was  under  the  bead 
of  "Recorder'a  Bond  Account."  Hines'  book 
of  accounts  under  this  bead  shows  that  he 
collected  $1,711.95,  and  that  he  credited  him- 
self with  $788.04,  leaving  a  balance  against 
him  on  this  account  of  $923.93.  The  otber 
account  was  headed  "Circuit  Clerk's  Bond." 
Under  this  heading  the  books  of  Hines  show 
be  charged  himself  with  $2,359.16  as  col- 
lected, and  credits  of  $2,165.35,  leaving  a 
balance  on  this  account  of  $193.61.  Hlnes' 
books  also  show  that  for  certain  property 
sold  belonging  to  White,  and  collections  made 
on  notes  not  embraced  In  any  of  the  assign- 
ments, he  charged  himself  with  $894.04,  and 
that  be  credited  himself  on  this  miscel- 
laneous account  with  $880.97,  leaving  a 
balance  of  $13.06  against  blm.  It  is  shown, 
and  not  denied  by  any  evidence,  that  Hines 
paid  Clark  Dooley,  Esq.,  the  sum  of  $300 
on  White's  account,  for  which  he  failed  to 
give  himself  credit  It  was  also  shown  by 
the  evidence,  and  not  denied,  that  Hines  paid 
tbe  Southern  Agency  Investment  CompEiny 
$1,323  at  different  times,  for  the  purpose  of 
canceling  a  mortg:age  upon  lands  owned  by 
White,  and  that  he  failed  to  credit  himself 
with  $955  so  paid  to  said  Investment  Com- 
pany. Hlnes  died  before  collecting  all  tbe 
notes  and  before  fully  discharging  the  trust. 
At  the  date  of  his  death  he  had  on  deposit 
with  the  Houston  Bank,  to  the  credit  of  the 
trust  fund,  the  sum  of  $1,648.05.  Tbe  bank 
brought  an  Interpleader's  suit  In  respect  to 
this  fund  against  Hlnes'  executrix,  L.  B. 
Woodslde,  the  county  of  Texas,  JBetty  White, 
and  C.  W.  White,  the  only  claimants  of  any 
interest  in  the  fund.  The  suit  resulted  in 
a  final  judgment,  finding  that  the  executrix 
of  Hlnes'  estate  was  entitled  to  $595  as  at- 
torney's fees  due  Mr.  Hlnes,  that  a  like  at- 
torney's fee  was  due  L.  B.  Woodslde,  that 
the  county  of  Texas  was  entitled  to  $33.59, 
and  that  Betty  White  was  entitled  to  the 
balance  of  $424.43.  This  Judgment  was  not 
appealed  from,  and  hence  It  is  res  adjudlcata 
as  to  the  fund  of  $1,648.05.  On  February  24, 
1900,  the  defendant  executrix  caused  to  be 
delivered  to  plaintiff,  through  the  Norman 
State  Bank,  at  Norman,  Okl.,  simdry  of  the 
assigned  notes  which  had  not  been  collected, 
the  principal  of  which  aggregated  $003.25. 
The  petition  Is  in  tour  counts.  ^^jQiec  fl^t 
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count  alleges  that  the  estate  of  Hines  Is  In- 
debted to  the  plaintiff  in  the  sum  of  $450, 
as  balance  collected  and  not  accounted  for 
on  the  notes  Included  In  the  assignment  of 
February  17,  1894.  The  second  count  al- 
leges that  the  estate  is  indebted  to  plaintiff 
in  the  sum  of  $350  collected  on  the  note  of 
Levi  McCaskill,  $100  for  a  span  of  mules 
sold  by  Hlnes,  and  a  balance  of  $83  on  the 
sale  of  abstract  books  and  one  iron  safe. 
The  third  count  asks  Judgment  for  $1,133 
for  money  had  and  received.  The  fourth 
count  prays  an  accounting  of  the  notes  turn- 
ed over  to  Hines.  The  answer  put  at  issue 
all  the  material  allegations  of  the  several 
counts  of  the  petition.  The  issues  were 
submitted  to  the  court,  who,  after  hearing 
the  evidence,  found  for  the  defendant,  and 
rendered  Judgment  accordingly. 

James  Orchard,  tor  appellant  Orr  ft  Lus> 
ter,  for  respondent 

BLAND,  P.  X  (after  stating  the  facts). 
With  the  exception  of  items  to  be  noted  be- 
low, it  is  not  contended  by  appellant  that 
Hines  did  not  pay  out  the  sums  of  money  for 
which  he  gave  Umself  credit  on  his  own  books, 
or  that  be  made  any  payment  or  payments  that 
were  not  legitimate  and  proper  to  be  made. 
On  the  recorder's  bond  account  Hlnes  gave 
himself  credit  for  $200  paid  to  Betty  White 
on  July  2,  1897.  On  the  clerk's  bond  account 
be  entered  a  credit  of  $200  on  the  same  day 
as  paid  to  Betty  White.  It  is  contended  by 
appellant  that  but  one  payment  of  $200  was 
made  on  July  2,  1897,  to  Mrs.  White.  Hines 
being  dead,  there  was  no  witness  to  explain 
this  apparent  duplicate  credit  for  $200,  and 
respondent  concedes  that  one  or  the  other  of 
the  entries  is  probably  erroneous,  and  does 
not  resist  the  contention  of  appellant  that 
one  of  them  should  be  eliminated  from  the 
calculation  in  stating  the  account  between 
the  estate  of  Hines  and  plaintiff.  Hines 
credited  himself  with  $50  attorney's  fees  for 
services  rendered  White  at  the  November 
term,  1893,  of  the  Texas  circuit  court  and 
$200  attorney's  fees  at  the  November  term, 
1894,  of  the  same  court  Plaintiff,  in  his  dep- 
osition, denies  tliat  he  owes  these  fees.  He 
does  not  deny  that  the  services  were  rendered 
by  Hines  as  bis  attorney,  but  testified  tliat  he 
had  paid  Hines  for  all  services,  except  those 
rendered  after  the  employment  of  Hines  & 
Woodside  in  January,  1895.  White  does  not 
state  in  his  deposition  when,  where,  or  in 
what  he  paid  for  the  services,  and,  consider- 
ing the  seriousness  of  the  difficulties  in  which 
he  was  involved  about  this  time,  and  the  dis- 
position he  made  of  his  personal  assets  dur- 
ing this  period,  and  his  flight  from  the  state, 
it  is  probable  that  his  memory  is  at  fault  in 
respect  to  the  payment  of  these  fees  to  Mr. 
Hines.  The  learned  trial  Judge  considered 
the  entry  of  the  credits  by  Mr.  Hlnes  on  his 
book  of  accounts  as  entitled  to  greater  weight 
than  the  general  and  unsatisfactory  state- 
ment of  Mr.  White  that  he  bad  paid  the  fees. 


All  things  considered,  we  are  not  disposed 
to  find  fault  with  this  finding  of  the  trial 
court 

It  is  claimed,  and  the  evidence  shows,  that 
Hines  sold  Wliite's  abstract  l>ooks  and  one 
iron  safe  to  Mr.  M.  O.  Coyle  for  $243.  He 
charged  himself  on  account  of  these  items 
with  $160.  His  account  should,  therefore, 
be  charged  with  the  $83.  W.  D.  Beck  testi- 
fied that  White  owned  a  span  of  mules  which 
he  purchased  from  Mr.  Bines  for  $100  cash. 
This  item  is  nowhere  found  on  Mr.  Hines' 
books  of  account  and  should  be  charged 
against  the  estate.  The  evidence  shows  that 
the  following  assigned  notes  were  collected 
by  Hlnes,  but  are  not  charged  on  his  books 
of  account: 

Note  of  A.  J.  Snelson  for $114  00 

Note  of  Levi  McCaskill  for 360  00 

Two  notes  of  E.  B.  Dickinson,  aggregat- 
ing   366  00 

Total $840  00 

If  to  this  total  is  added  the  $200  erroneous- 
ly credited  as  paid  to  Mrs.  White,  the  balance 
of  $183  for  the  sale  of  the  mules,  safe,  and 
abstract  books,  we  Iiave  $1,223  that  should 
be  added  to  the  charges  against  the  estate. 
If  this  is  done,  the  estate  will  stand  charged 
as  follows: 

Collected  as  shown  by  Hlnes'  book  of 

account,  recorder's  bond  account.  ..$1,711  97 
Collected  on  clerk's  bond  account. . . .  2i359  16 

MiacellaneouB  account 894  02 

Items  omitted  as  above  stated 1,223  00 

Total $6,188  15 

The  evidence  shows  that  the  estate  is  en- 
titled to  the  following  credits : 

Credit  to  recorder's  bond  account. . .  .$   788  Oi 

Credit  on  clerk's  bond  account 2,165  35 

Credit  on  miscellaneous  account 880  97 

Paid  to   Southern   Agency   Company, 
for  which  no  credit  was  given  on 

Hines'  books 955  00 

Paid  to  Clark  Dooley 800  00 

In  bank  to  credit  of  trust 1.648  05 

Total  credits $6,737  41 

Balance  due  to  the  estate $   !M9  41 

The  fourth  count  is  In  equity.  It  asks 
for  an  accounting  of  defendant,  as  ndmis- 
istratriz,  of  the  assets  of  Wliite  which  were 
placed  in  the  hands  of  Mr.  Hines.  Then 
was  no  separate  trial  of  this  count  and  no 
evidence  was  introduced  in  support  of  It  ex- 
cept what  appears  in  plaintiffs  deposition 
to  the  effect  that  certain  notes  he  assigned  to 
Hines  had  not  been  accounted  for  in  lists  of 
notes  furnished  him  by  the  defendant. 
There  is  an  exhibit  of  the  private  account  of 
Betty  Wliite  in  the  record.  In  which  it  ap- 
pears that  a  number  of  assigned  notes  were 
put  in  her  bands  by  Mr.  Hines.  It  is  also 
shown  that  the  administratrix  caused  a  num- 
ber of  the  assigned  notes  to  be  delivered  to 
plaintiff.  Presumably  she  delivered  all  that 
came  into  her  hands  as  executrix,  and  there 
is  no  substantial  evidence  to  overttirow  this 
presumption;  and,  as  the  finding  of  the  trial 
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court  ia  a  general  one  for  tbe  defendant,  we 
most  conclnde  tbat  the  court  found  there 
vras  nothing  In  the  hands  of  the  admlnlstra- 
trlz  to  account  for.  and  that  Mr.  Hlnes  had 
honestly  and  faithfully  administered  tbe 
trust  committed  to  him  by  tbe  plaintiff.  The 
omission  of  both  charges  and  credits  on  Mr. 
Hlnes'  books  of  account  can  be  accounted 
for  on  tbe  ground  that  he  was  a  very  sick 
man  for  some  time  prior  to  his  death.  Hia 
residence,  too,  was  in  West  Plains,  while  the 
business  of  the  trust  was  at  Houston,  Mo. 
On  account  of  bis  111  condition,  bis  visits  to 
the  latter  city  to  look  after  the  interests  of 
the  trust  were  necessarily  hurried  and  made 
under  dlfHculties.  As  suggested  by  the  ap- 
pellant's counsel  In  bis  brief,  had  Hlnes 
lived,  no  controversy  between  him  and  Mr. 
White  in  respect  to  the  trusts,  would  have 
arisen.  We  think  tbe  evidence  conclusively 
shows  that  none  should  have  arisen  between 
appellant  and  Hines'  administratrix. 
The  Judgment  Is  affirmed. 

NORTONI  and  GOODB,  JJ.,  concur. 


McKINNBY  ▼.  NORTHCUTT  rt  al. 
(St  Lonis  Court  of  Appeals.    Missouri.    Sept. 
80,  1905.)       • 

1.  AppEAZr— Rbtixw— FiRDine  or  Ghanckl- 

UB. 

A  suit  to  restrain  the  obstrnction  of  an  al- 
leged navigable  stream  being  a  suit  in  equity, 
the  appellate  court,  though  not  bound  by  the 
chanoellor's  finding  on  questions  of  fact,  will 
nerertlieless  defer  somewhat  thereto,  where  the 
witnesses  testified  orally  on  the  issues  before  the 
chancellor. 

[Ed.  Note. — ^Por  cases   in   point   see  vol.  8. 
Cent  Dig.  Appeal  and  Error,  SS  8970-S97a] 

2.  Saicb — Recobd — Evidence. 

A  chancellor's  finding  of  facta  in  an  equity 
rait  will  not  be  reviewed  on  api>eal,  where  appel- 
lant has  failed  to  incorporate  all  the  eviitence 
in  the  record. 

[Ed.   Note. — For  cases   in  point,   see  vol.   8, 
Cent  Dig.  Appeal  and  Error,  |  2323.] 

3.  XAVIOABI.E  Watkbs— What  CowanxuTEa 
Navioabiutt. 

Where  a  creek  in  its  natural  state  and  for 
a  large  part  of  the  year  had  sufficient  water  to 
float  rafts  of  railroad  ties  without  requiring  the 
raftsmen  to  use  the  banks  of  the  stream,  it  was 
navigable. 

[Ba.  Note. — ^For  cases  in  point  see  voL  87, 
Cent  Dig.  Navigable  Waters,  iS  7,  9.] 

4.  Same — Riobts  of  Ripabiah  Owhxbs. 

Owners  of  land  along  a  stream  navigable 
for  the  purpose  of  floating  railroad  ties  are  not 
'ndtled  to  either  obstruct  the  stream,  or  inter- 
fere with  tbe  floatage  of  such  ties  by  persons 
desiring  to  use  the  stream  for  that  purpose. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  i  61.] 

5.  Evidence — Judiciai.  Notice — Navigabiijtt 
OF  Streams. 

While  courts  will  take  Judicial  notice  of  the 
cavigability  of  all  tide  water  and  of  particular 
rirers  of  tbe  country  on  which  navigation  is  con- 
dncted  as  a  matter  of  common  knowledge,  the 
loestion  whether  or  not  a  stream  is  navigable 
for  tbe  pnrpoae  of  floating  logs,  railroad  ties, 
•^tc  ia  ordinarily  a  question  of  fact,  the  burden 


of  establishing  which  rests  on  tbe  party  affirm- 
mg  it 

[Ed.  Note. — For  cases  in  point  see  vol.  20» 
Cent  Dig.  Evidence,  I  18 ;  vol.  87,  Cent  Dig. 
Navigable  Waters,  S{  13,  16.] 

6.  PLEADnro — OBJEcnons — ^Waives. 

Defendants  having  answered  over  and  gone 
to  trial,  all  objections  to  the  sufBciency  of  the 
petition  were  thereby  waived,  save  its  sufficiency 
to  support  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  voL  d6f 
Cent  Dig.  Pleading,  §§  1358,  1360l 

7.  Same — Defects  Cubed  bt  Vebdict. 

Where  material   matter   omitted  from  the 

petition  was  necessarily  implied  from  what  was 

stated  therein,  tlie  defect  was  cured  by  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 

Cent  Dig.  Pleading,  H  14S4,  1459.] 

Appeal  from  Circuit  Court,  Washington 
County ;  Frank  R.  Dearlng,  Judge. 

Action  by  O.  P.  McKinney  against  W.  S. 
Northcutt  and  others.  From  a  decree  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Plaintiff  Is  a  tie  contractor.  He  buys 
timber  and  employs  men  to  work  it  into 
railroad  cross  and  switch  ties,  which  ties  are 
made  Into  rafts  and  floated  down  Indian 
creek,  In  Washington  and  Franklin  counties, 
to  the  Meramec  river,  and  thence  down  the 
Meramec  to  market  This  suit  Is  a  proceed- 
ing by  Injunction.  The  bill  alleges  in  sub- 
stance tbe  facts  above  stated,  and  tbat  the 
four  defendants  own  severally  four  farms 
through  which  said  Indian  creek  flows;  tbat 
at  all  times,  especially  In  March,  April,  May, 
and  June  of  each  year,  said  creek,  in  its  nat- 
ural state  and  condition,  is  fit,  useful,  and  ca- 
pable of  being  used  for  rafting  railroad  cross 
and  switch  ties ;  that  while  the  plaintiff  was 
prosecuting  his  business  of  rafting,  etc.,  the 
four  defendants  wrongfully  agreed  and  con- 
spired together  for  tbe  purpose  of  wrongfully 
extorting  money  from  tbe  plaintiff — that  la, 
defendants  wrongfully  entered  into  an  agree- 
ment among  themselves  not  to  allow  tbe  plain- 
tiff to  raft  bis  said  ties  down  said  stream  where 
it  passes  through  tbe  several  farms  owned  by 
defendants,  unless  plaintiff  first  compensated 
defendants  for  tbe  prlvilige  of  so  doing ;  tbat 
in  furtherance  of  said  conspiracy  tbe  defend- 
ants cut  and  felled  a  large  number  of  trees 
Into  tbe  said  creek  on  their  respective  farms 
at  a  point  where  plaintiff  was  compelled  to 
pass  with  his  said  rafts,  and  thus  prevented 
blB  use  of  said  stream  without  first  removing 
said  felled  timber  from  tbe  waterway;  tbat 
defendants  forbade  plaintiff,  bis  servants,  and 
agents  from  so  removing  said  timber,  and 
tlireatened  to  cause  the  arrest  of  plaintiff 
and  bis  servants,  or  any  of  them,  if  they  at- 
tempted to  remove  said  felled  timber  from 
said  creek ;  that  on  April  26, 1903,  while  plain- 
tiff by  his  servants  and  agents  was  floating  a 
raft  of  441  ties  down  said  creek  to  Pacific, 
Mo.,  the  same  was  caused  to  halt  by  defend- 
ant S.  P.  Northcutt  where  said  creek  crosses 
bis  farm,  said  Northcutt  acting  in  further- 
ance of  said  conspiracy,  forbidding  said  raft 
to  be  floated  through  bla  lands,  and  fi^9i) 
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Northcntt  threatened  to  ctinse  the  arrest  of 
plaintiff's  ageuta  if  they  proceeded  further 
therewith;  that  there  was  no  other  route  by 
which  said  raft  could  be  conveyed  to  Its  des- 
tination, and  that  because  of  said  threats  and 
Interference  plaintiff  was  compelled  to  aban- 
don said  raft  for  the  time  being,  and  the  .same 
was  allowed  to  remain  In  said  cre^,  whereby 
the  ties  therdn  became  water-soaked  and 
damaged;  that  plaintiff  then  had  7,000  ties 
prepared  for  market  and  to  raft  down  said 
stream,  but  was  and  Is  prevented  from  so 
doing  because  of  said  wrongful  acts  of  the  de- 
fendants, whereby  plaintiff  alleges  he  is  dam- 
aged in  the  sum  of  $250 ;  and  that  said  wrong- 
ful acts  of  defendants  prevented  plaintiff 
from  carrying  on  his  said  lawful  business, 
and  threatens  a  multiplicity  of  suits  at  law, 
which  will  harrass  the  parties  and  not  de- 
termine the  issue,  to  wit,  the  right  of  raft- 
ing in  said  stream.  Wherefore  plaintiff 
prays  that  defendants  be  restrained  in  that 
behalf,  etc.,  from  further  interference  with 
plaintiff's  said  business  of  rafting  his  ties  to 
market  The  petition  was  duly  filed  in  the 
oflttce  of  the  circuit  clerk  of  Washington 
county,  and  thereupon  an  application  was 
made  to  the  probate  Judge  of  said  county,  as 
is  provided  by  sections  3627  and  8628,  Rev. 
SU  1899,  for  a  temporary  restrainlg  order 
against  defendants,  upon  a  showing  being 
made  to  said  probate  judge,  as  required  by 
the  statutes,  supra,  that  there  was  not  then 
any  circuit  court  in  session  or  any  judge 
thereof  then  in  Washington  county.  The  pro- 
bate judge  Issued  a  temporary  writ  of  in- 
junction in  accordance  with  the  prayer  of  the 
bill,  returnable  to  the  next  term  of  the  cir- 
cuit court  of  said  county.  The  cause  coming 
on  to  be  heard  In  the  circuit  court,  defend- 
ants appeared  and  filed  their  motion  to  dis- 
solve the  injunction,  which  motion  is  not  in- 
cluded in  the  bill  of  exceptions  before  us. 
An  answer  was  also  filed  by  the  defendants 
In  which  they  alleged  that  they  had  no 
interest  in  common  in  the  land  through  which 
said  creek  passes,  but  admitted  their  several 
ownerships  of  the  several  farms  mentioned 
in  the  petition,  and  denied  every  other  al- 
legation of  the  bill.  The  case  was  tried  to  a 
court  without  the  intervention  of  a  jury.  De- 
fendants entered  their  objection  to  the  intro- 
duction of  any  evidence  under  the  petition, 
on  the  ground  that  It  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action, 
.  which  objection  was  overruled  and  exception 
saved. 

From  the  record  before  us,  it  appears  that 
the  issue  between  the  parties  and  that  tried 
by  the  court  below  was  whether  or  not  Indian 
creek  Is  a  stream  fit,  useful,  and  capable  for 
rafting  purposes.  Evidence  pro  and  con  was 
introduced  on  this  issue  by  the  respective 
parties,  at  the  conclusion  of  which  the  court 
took  the  matter  under  advisement  until  the 
following  term,  when  it  found  the  Issues  for 
the  plaintiff.  The  evidence  on  the  part  of 
plaintiff  tended  to  prove  that  plaintiff  was  a 


tie  contractor,  and  had  been  In  the  business 
for  a  number  of  years  in  the  vicinity  of  In- 
dian creek;  that  said  creek  was  a  tributary 
to  the  Meramec  river,  and  the  Meramec 
river  Is  tributary  to  the  Mississippi  river; 
that  for  seven  years  past  plaintiff  has  floated 
ties  down  said  creek  in  large  quantities  from 
points  below  the  scene  of  the  present  contro- 
versy. A  raft  usually  consists  of  about  600 
ties.  At  this  time  plaintiff  had  7,000  ties 
along  the  creek  above  defendants'  farms 
ready  for  floating;  that  said  cre^  in  its 
natural  state  is  from  32  to  48  feet  wide,  and 
its  depth  in  the  most  shallow  places  is  from 
12  to  14  inches,  and  In  other  places  its  depth 
is  about  15  feet,  and  In  its  usual  and  natural 
condition  it  is  fit,  capable,  and  useful  for 
rafting;  that  it  was  a  tortuous  mountain 
stream,  and  In  the  months  of  April,  May,  and 
June,  as  well  as  in  some  of  the  autumn 
months,  was  usually  well  supplied  with  water 
from  its  mountain  sources.  The  ties  are 
6  inches  in  diameter  and  8  inches  in  width ; 
that  rafts  are  constructed  by  placing  20  to  30 
ties  in  a  block,  the  rafts  thus  made  being  6 
inches  thick  and  about  8  feet  wide,  and 
the  several  blocks  are  coupled  together  and 
follow  others  down  the  stream ;  that  a  float- 
ing tie  draws  about  4^  inches  of  water,  and 
said  rafts  were  floated  in  said  credi  and  over 
the  shoals  tbegeof  with  the  raftsmen  thereon, 
and  without  their  going  upon  the  land  in  aid 
thereof;  that,  as  plaintiff's  men  were  pro- 
gressing down  the  creek  with  the  raft  of 
441  ties,  at  the  farm  of  defendant  Northcntt 
they  were  forbidden  by  him  to  proceed  far- 
ther therewith ;  that  Northcntt  and  the  other 
defendants  maintained  water  gape  across  said 
creek,  and  plaintiff  was  not  permitted  to  imss 
through  the  same ;  that  trees  had  beea  felled 
by  defendants  into  said  creek  in  order  to  pre- 
vent the  passing  of  said  rafts,  and  notices 
had  been  posted  by  defendants  along  said 
creek  notifying  plaintiff  not  to  pass  through 
said  farms  with  said  rafts.  Mr.  Wilkerson, 
who  was  interested  in  the  success  of  plain- 
tiff's rafting,  called  upon  defendants  in  order 
to  effect  an  amicable  settlement  of  the  matter 
prior  to  the  institution  of  tills  suit  They 
admitted  to  him  that  they  had  felled  the 
trees  into  the  creek  in  order  to  prevent  raft- 
ing, and  defendant  Kimberlln  said  to  him, 
speaking  for  himself  and  the  others :  "This 
creek  is  worth  a  whole  lot  of  money  to  you, 
and  you  ought  to  be  willing  to  pay  us  for  it" 
The  two  Northcutts  at  the  time,  speaking  for 
all,  proposed  tliat  plaintiff  pay  $200,  or  $30 
to  each  defendant  for  the  privilege  of  rafting 
through  their  farms.  Defendants  also  admit- 
ted to  the  plaintiff  tliat  they  had  obstructed 
the  cre^  to  prevent  his  rafting  thereon.  It 
was  also  shown  that  the  cost  of  fioatlng  the 
ties  to  market  by  means  of  the  river  is  about 
6  cents  per  tie,  and  to  convey  them  otherwise 
would  not  be  less  tlian  15  cents  per  tie ;  that 
there  was  no  other  stream  by  which  the  rafts 
could  be  conveyed ;  that  to  raft  in  said  stream 
was  not  detrimental  thereto  nor  to  the  ad- 
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Jacent  ownen,  Inasmacta  aa  the  raftsmen 
were  compelled  to  keep  the  stream  dear  of 
drifts  and  tbe  flow  of  the  water  open,  and  In 
no  case  did  they  travel  upon  or  Interfere  with 
the  banks  thereof ;  that  defendants  bad 
threatened  to  canse  the  arrest  of  plaintiff 
and  his  serrants  In  case  they  rafted  through 
their  farms  or  attempted  to  remove  the  ob- 
Btmctlona  from  the  creek;  that  plaintlfTs 
boslnesa  bad  been  Interfered  with  by  such 
conduct  ot  defendants  to  sncb  an  extent  that 
It  was  suspended  on  acoonnt  thereof,  and  sub- 
stantial damages  bad  accrued  to  blm  as  tbe 
leeolt  Testimony  on  tbe  part  of  tbe  defend- 
ants controvoited  in  part  that  on  behalf  of 
plaintur.  An  attempt  was  made  to  show 
that  the  trees  felled  into  tbe  creek  were  not 
for  tbe  purpose  of  obstructing  the  rafting, 
hot  for  tbe  purpose  of  changing  tbe  run  of 
the  creek;  the  main  contention  being,  how- 
ever, that  the  creek  was  not  fit  nor  capable 
for  rafting  purposes,  although  tbe  defend- 
ants admitted  that  It  had  been  used  below 
them  for  a  number  of  years  for  that  purpose, 
and  that  they  had  never  known  It  to  be  dry. 
One  witness  testifled  that  he  had  seen  It 
drr  at  one  place  at  one  time.  This  testimony 
vas  so  In  conflict  with  the  major  portion  of 
the  evldaice  In  that  respect,  no  doubt  tbe 
conrt  disregarded  It  entirely. 

Tbe  court  found  the  facts  to  be  as  con- 
tended for  by  plaintiff,  and  assessed  bis 
damages  at  $1  and  made  the  Injunction 
permanent.  Tbe  appellants  have  failed  to 
Incorporate  all  of  tbe  evidence  In  tbe  bill  of 
exceptions.  Tbe  notice  which  the  record 
shows  was  posted  by  defendants,  notifying 
plaintiff  not  to  raft  through  their  farms,  is 
■aid  to  be  lost  and  not  In  the  bill  of  ex- 
ceptions. That  there  was  such  a  notice  and 
that  it  was  In  evidence  can  be  gathered  from 
tbe  record,  but  Its  exact  contents  is  in  no 
way  sbown.  From  what  appears  In  tbe 
tecord  it  seems  to  be  potent  evidence  upon 
tbe  question  of  tbe  alleged  conspiracy  and 
joint  action  of  the  defendants.  Defendants, 
after  unsuccessful  motions  for  new  trial 
and  in  arrest,  appeal  to  this  court,  insisting, 
first,  that  tbe  petition  falls  to  state  facts 
sulOclent  to  constltnte  a  cause  of  action  and 
does  not  entitle  plaintiff  to  tbe  relief  prayed 
for;  and,  second,  ask  tbe  court  to  find  as  a 
natter  of  fact  that  Indian  creek  Is  not  a 
navigable  stream  within  tbe  meaning  of  tbe 
law— that  Is,  It  Is  not  fit  and  capable  for 
floating  ties  and  commodities  along  Its 
coarse  to  market 

B.  T.  Brersole  and  TU,  F.  Dinning,  for  ap- 
pellants.   James  Booth,  for  respondent 

XORTONI,  J.  (after  stating  tbe  facts). 
L  Tbe  learned  counsel  for  appellants  asks 
tbe  conrt  to  review  the  finding  of  facts  made 
by  tbe  drcnlt  court  and  to  declare  upon  tbe 
evidence  that  Indian  creek  is  not  a  navigable 
itream,  and  therefore  is  not  subject  to  pub- 
lic use  within  tbe  meaning  of  tbe  law  re- 
lating to  snch  streams  as  are  capable  ot 
88  8.W.— 28 


floating  to  market  tbe  products  of  the  forests, 
mines,  and  tillage  of  the  soil  along  their 
courses.  This  being  a  case  appealing  to  the 
equitable  powers  of  tbe  court,  there  can  be 
no  doubt  that  this  conrt  has  tbe  right  to 
review  sncb  finding,  tmd  that  It  is  not  pre- 
cluded by  tbe  finding  of  facts  made  by  the 
chancellor,  although  In  cases  where,  as  in 
this,  witnesses  testify  orally  on  an  issue  of 
fact  the  appellate  court  will  defer  somewhat 
to  the  finding  ot  tbe  chancellor,  inasmucb  as 
tbe  opportonltles  of  tbe  trial  court  to  see  and 
hear  the  witnesses  on  the  stand  and  to 
judge  of  the  probable  truth  or  falsity  of  tbe 
evidence  la  superior  to  tbe  opportunities  of 
this  court  to  arrive  thereat  from  tbe  bare 
record.  Benne  v.  Scbnecko,  100  Ma  250,  13 
S.  >W.  82;  Matbias  v.  O'Neill,  94  Mo.  530,  6 
S.  W.  253;  Berry  v.  Hartzell,  91  Mo.  138,  3 
8.  W.  582;  ^ringer  v.  Klelnsorge,  83  Mo. 
169;  Busbong  v.  Taylor,  82  Mo.  666;  Ers- 
klne  V.  Loewensteln,  82  Mo.  309;  Chouteau  v. 
Allen,  70  Mo.  836.  Tbe  appellants  have 
failed  to  Incorporate  all  of  tbe  evidence  In 
the  record  before  us.  Under  such  circum- 
stances. It  wonld  be  most  unfair  to  tbe  parties 
to  tbe  suit  as  well  as  to  tbe  trial  court  and 
likewise  unfair  to  this  conrt  for  us  to  at- 
tempt to  review  the  finding  of  facts,  when 
all  of  sncb  facta  are  not  open  to  oar  pemsal 
and  observation.  It  would  be  impossible  to 
arrive  at  a  just  conclusion  under  such  cir- 
cumstances. It  is  an  invariable  presump- 
tion of  this  court  that  tbe  proceedings  of  an 
inferior  court  are  correct  unless  the  con- 
trary appears,  and  it  devolves  upon  him 
ascribing  error  to  the  trial  court  to  show  It 
aflOrmatlvely  here;  but  In  the  absence  of  such 
showing  it  Is  always  presumed  that  the  Ju- 
dicial action  of  tbe  court  l>elow  is  correct 
and  that  a  solemn  judicial  finding  upon  facts 
submitted  is  amply  supported  by  such  facts, 
unless  tbe  record  clearly  shows  tbe  con- 
trary thereof  to  be  true.  The  rule  is  well 
settled  in  practice  that  he  who  seeks  to  re- 
verse such  finding  must  put  his  finger  on 
tbe  error  of  tbe  court  below  and  point  out 
wherein  it  Is  unsupported,  or  at  least  bring 
tbe  whole  case  here  in  order  that  this  court 
may  be  fully  enlightened  In  that  behalf,  be- 
fore It  would  be  justified  in  overturning  this 
well-founded  presumption  of  correct  action 
in  holding  that  tbe  judgment  was  unsup- 
ported by  tbe  evidence,  In  view  of  tbe  state 
of  tbe  record  before  us,  we  decline  to  ex- 
amine the  finding  of  facts.  Obrtsty's  Adm'r 
V.  Myers,  21  Mo.  112;  Wentzvllle  Tobacco 
Co,  V.  Walker,  128  Mo.  662,  27  8.  W.  639;  U. 
8.  V.  Gamble  &  Bates,  10  Mo.  457;  Zugg  v. 
Arnold,  75  Mo.  App.  6a  What  has  been 
said  applies  with  equal  force  to  the  finding 
of  tbe  court  on  the  allegation  of  confedera- 
tion and  conspiracy  among  the  several  de- 
fendants snd  tjielr  alleged  joint  action,  which 
would  render  them  jointly  liable.  If  liable 
at  all,  In  this  case,  Inasmucb  as  all  tbe  evi- 
dence in  support  thereof  is  not  before  this 
court,  and  especially  is  this  tme  wUb  regard 
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to  the  alleged  notice,  admitted  on  both  sides 
to  have  been  posted  by  defendants,  bat  the 
contents  of  which  and  its  exact  purport  ajh 
pears  to  have  been  omitted  from  the  bill  of 
exceptions.  Therefore  we  mnst  presume  that 
the  court  below  acted  rightly  in  finding  a 
confederation  to  exist  among  the  defendants, 
whereby  their  joint  liability  is  established. 

2.  In  England  only  waters  In  which  the 
tide  ebbs  and  flows  are  technically  naviga- 
ble, and  this  rule  seems  to  be  adhered  to  in 
a  few  Jurisdictions  of  this  country.  A  river 
or  creek  In  which  the  tide  ebbs  and  flows  la 
not,  however,  navigable  unless  It  is  actually 
capable  of  navigation.  In  the  United  States 
It  would  seem  to  be  a  matter  of  no  great 
practical  importance  which  rule  obtains,  for 
In  all  of  the  states  of  the  Union  the  public 
has  the  same  right,  so  far  as  regards  the  use 
of  waters  for  the  purposes  of  navigation, 
whether  they  are  tidal  or  nontidal.  If  it  Is 
actually  navigable.  In  this  country  the 
capability  of  use  by  the  public  for  the  pur- 
poses of  the  transportation  of  commerce, 
rather  than  the  extent  and  manner  of  that 
use,  affords  the  true  criterion  of  the  naviga- 
bility of  waters.  If  they  are  capable  in 
their  natural  state  of  being  used  for  the 
purpose  of  commerce,  no  matter  in  what 
mode  the  commerce  may  be  conducted,  they 
are  navigable  in  fact,  and  become  in  law 
public  highways.  It  is  therefore  laid  down 
in  the  American  &  English  Encyclopedia 
of  Law,  vol.  21  (2d  Ed.),  at  page  428,  as 
follows:  "Streams  of  sufficient  capacity  to 
float  logs  or  timber  to  market  have  been 
frequently  declared  to  be  navigable  in  fact. 
And  this  has  been  said  to  be  true,  though 
at  some  particular  points  In  their  course 
the  streams  are  not  of  sufficient  capacity  to 
float  logs  without  manual  aid  from  the  shore. 
Waters,  to  be  navigable,  must  be  so  far 
navigable  or  floatable  in  their  natural  state 
and  In  their  ordinary  capacity  as  to  be  of 
public  use  in  the  transportation  of  property." 
Waters  which  can  be  made  floatable  only  by 
artificial  means  are  not  regarded  as  public 
highways.  Nor  is  it  necessary,  to  constitute 
a  stream  navigable  for  fioatiq;  and  rafting 
within  the  law,  that  they  should  be  capable 
of  continuous  use  during  the  whole  year  for 
that  purpose.  It  is  sufficient  to  render  a 
stream  navigable,  within  the  sense  under 
contemplation.  If  as  a  result  of  natural  causes 
it  be  capable  of  floatage  or  other  navigation 
periodically  during  the  year,  and  so  continue 
long  enough  at  each  period  to  render  it 
susceptible  to  beneficial  use  by  the  public. 
21  Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
428, 429.  Judge  Cooley  says:  "In  this  country 
there  has  been  a  very  general  disposition 
to  consider  all  streams  public  which  are  use- 
ful as  channels  for  commerce,  wherever  they 
are  found  of  sufficient  capacity  to  float  to 
market  the  products  of  the  mines,  of  the 
forest,  or  of  the  tillage  of  the  country  through 
which  they  flow.  And  if  a  stream  is  of 
sufficient  capacity  for  the  floating  of  rafts 


and  logs  in  the  condition  In  which  It  gen- 
erally appears  by  nature,  it  will  be  regard- 
ed as  public,  notwithstanding  there  may  be 
times  when  it  becomes  too  dry  and  shallow 
for  the  purpose.    The  capacity  of  a  stream, 
which    generally    appears    by    the    nature, 
amount,  importance,    and  necessity   of    the 
business  done  upon  it,  must  be  the  criterton." 
Gooley's  Constitutional  limitations  (7th  Bd.) 
861.    Mr.    Gould    says:    "In    this    country, 
where  this  question  is  more  important  than 
in  England, '  notwithstanding  the  conflict  re- 
specting the  title  to  large  fresh-water  rivers, 
the  anthorities  agree  that  streams,  which  in 
their  natural  condition  are  only  useful  for 
rafting  purposes  during  the  whole  or  a  part 
of  each  year,  are  highways  for  that  purpose, 
and  that  the  title  of  the  riparian  owners  to 
the  beds  of  such  streams  Is  subject  to  this 
right  of  passage."    Gould  on  Waters  (3d  Ed.) 
i  107.    Famham  on  Waters,  says:    "Streams 
which  are  capable  of  floating  to  market  the 
products  of  the  soil  along  their  banks  are 
navigable  within  the  rule  subjecting  a  nav- 
igable   stream  to    pnbllc    U8&    The    public 
have  a  right  of  way  in  every  stream  which 
is  capable,  in  Its  natural  state  and  its  ordi- 
nary volume  of  water,  of  transporting  in  a 
condition  flt  for  market  the  products  of  the 
forests,  mines,  or  of  the  tillage  of  the  soil 
upon  its  banks.    It  Is  not  essential  that  the 
property  to  be  transported  shall  be  carried 
in  vessels  or  be  guided  by  the  hand  of  man. 
If   it  can   be  safely    carried   without   such 
guidance.    Nor    is    it    necessary    that    tbe 
stream  shall  be  capable  of  navigation  against 
its  current,  nor  that  it  shall  be  navigable  at 
all  seasons   of  the  year;  It  being  sufficient 
that  It  becomes  navigable  periodically  from 
natural  causes.    But  in  order  to  come  within 
the  rule  the  stream  must  be  actually  capable 
of  some   profitable    use.    The   capacity,    as 
shown  by  the  use  to  which  it  is  pnt.  Is  tbe 
true  criterion  by  which  to  Judge  the  question 
of    navigability.    It   is    sufficient    if   it    is 
capable  of  floating  vessels,  boats,  or  other 
crafts,  or  rafts  of  logs,  or  logs  In  quantities 
to  make  it  of  commercial  value.    Tbe  fact 
that  the  logs  must  be  floated  without  being 
formed  into  rafts  is  not  sufficient  to  destroy 
its  navigable   character;  but   the  width    of 
the  stream  may  diminish  to  snch  an  extent 
that  only  a  single  log  at  a  time  will  float. 
Such  a  stream  would  be  of  no  commercial 
value,  because  the  cost  in  time  and  labor  in 
getting  quantities  of  logs  through  would  de- 
stroy  its  usefulness.    Such  streams  are  not 
subject    to    public  use.    If    the    stream     Is 
capable  of  floating  to  a  profltable  extent,    it 
is    navigable    and  a  public    highway.     The 
stream  must,  however,  be  capable  of  use   in 
its  natural   state;  for  it  is  not  subject    to 
public  use  if  Improvement  is  necessary    to 
flt  it  for  such  use.    Most  streams  fluctaate 
during  the  season  of  melting  snow  and   tbe 
frequent   fall  of  rains,   and  In  periods    of 
drouths  becoming  in  some  Instances  almost 
dry.    The  fact  that  in  tBd.dn  season   tl»e 
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stream  ia  not  capable  of  use  will  not  pre- 
rent  its  being  used  at  other  times  wben  It 
l8  ciipable  of  It.  But  the  period  of  capacity 
mast  be  safflclently  regular  and  continued  to 
make  the  stream  of  commercial  Importance. 
The  stream  may  be  used  whenever  Its  ca- 
pacity Is  sufiSclent  for  that  purpose.  If  the 
Ftream  cannot  be  used  without  traveling 
along  the  banks  to  aid  the  passage  of  the 
logs,  it  Is  not  a  navigable  stream.  But  If 
tbe  general  characta  of  the  stream  Is  such 
that  it  will  float  logs  without  any  aid  from 
tbe  banks,  the  mere  fact  that  persons  using 
it  find  It  convenient  to  go  upon  the  banks,  and 
In  fact  do  eo,  will  not  destroy  tbe  navigable 
character  of  the  stream.  A  way  of  neces- 
sitr  cannot  be  claimed  to  float  logs  down  a 
stream  If  there  are  other  means  of  getting 
them  to  market.  The  owners  of  the  banks 
hare  certain  rights  In  the  stream  which  can- 
not be  destroyed  by  the  use  of  It  for  naviga- 
tion. When  the  stream  Is  in  a  condition  to 
he  nsed,  the  riparian  owner  cannot  do  any- 
thing that  will  Interfere  with  the  use.  But 
the  right  of  navigation  does  not  authorize 
Interference  with  the  bed  of  tbe  stream  or 
with  the  banks,  or  tbe  destruction  of  proj)- 
erty  on  the  banks.  The  right  to  float  is 
bat  a  right  of  passage,  and  Includes  only 
such  rights  as  are  incident  to  the  use  of  tbe 
stream  for  'that  purpose,  and  necessary  to 
render  such  use  reasonably  available." 
Pambam  on  Water  &  Water  Rights,  voL  1, 
125. 

So  we  find  that  by  concurrence  of  the  an- 
thorities  a  stream  capable  of  transporting 
rafts  of  railroad  ties,  as  in  this  case,  for  sever- 
al months  during  the  spring  of  the  year,  with- 
oot  tbe  aid  of  men  on  the  banks  thereof,  is 
navigable  within  the  meaning  of  tbe  law  for 
tbat  purpose  and  subject  to  the  use  of  tbe 
pnbllc  therefor,  and  the  rights  of  the  ripari- 
an owners  to  the  soil  adjacent  to  and  under- 
lying the  bed  of  such  stream  are  subject  to 
this  right  or  easement  In  the  public,  which 
rests  upon  the  necessities  of  commerce ;  and 
where,  as  In  tbe  case  at  bar,  it  appears  tbat 
there  was  no  other  practical  route  by  which 
the  ties  could  be  transported  to  market,  the 
adjacent  owners  would  have  no  right  to  In- 
terfere wltb  one  using  tbe  stream  for  the 
rommerdal  purposes  indicated.  Respondent 
had  a  right  to  occupy  the  stream  In  floating 
his  ties  to  market  without  inflicting  injury  up- 
on the  adjacent  property,  and  the  appellants 
had  no  rlg^t  to  obstruct  said  stream  as  shown 
in  the  evidence,  or  otherwise  interfere  with  re- 
spondent In  the  exercise  of  his  privilege. 
Tbe  views  herein  expressed  are  abundantly 
snpported  by  the  courts  of  this  country,  as 
^11  appear  by  reference  to  the  following  cases: 
Brown  V.  Ghadbourne,  31  Me.  9,  1  Am.  Rep. 
Ml;  BncW  v.  Cone  (Fla.)  6  South.  160;  Ten 
Eyck  T.  Town  of  Warwick  et  al.,  75  Hun.  562, 
27  X.  Y  Supp.  536;  Webster  et  al.  v.  Harris 
iTenn.)  69  8.  W.  782,  6»  Ij.  R.  A.  824;  liCWle 
T.  Coffee  County,  77  Ala.  190,  54  Am.  Rep. 
K;  uttle  Bock,  etc.,  By.  Co.  t.  Brooks  et  al.. 


39  Ark.  403,  43  Am.  Rep.  277;  Sullivan  v. 
Spotswood  (Ala.)  2  South.  716;  Hlckok  et 
al.  V.  Hlne  23  Ohio  St  523,  18  Am.  Rep.  255; 
Commissioners  of  Burke  County  v.  Cataw- 
ba Lumber  Co.  (N.  C.)  21  8.  E.  941,  47  Am. 
St  Rep.  829;  State  v.  Banm,  128  N.  G.  600, 
38  S.  B.  900;  Heyward  v.  Farmers'  Mining 
Co.  et  al.  (S.  C.)  19  S.  B.  963,  28  L.  R.  A. 
42,  46  Am.  St.  Rep.  702;  Moore  v..Sanborne, 
2  Mich.  619,  69  Am.  Dec.  209:  Lamprey  v. 
State  (Minn.)  53  N.  W.  1139,  18  L.  R.  A.  670, 
88  Am.  St  Rep.  641.  The  Supreme  Court  of 
Wisconsin  has  well  said :  "The  use  of  rivers 
and  smaller  streams  for  floatage  of  logs  is 
essential  to  the  continued  prosperity  of  the 
immense  lumber  and  industrial  interests  of 
northern  Wisconsin."  Keater  Lnmber  Go. 
V.  St.  Croix  Boom  Corp.,  72  Wis.  80,  88  N. 
W.  529,  7  Am.  St.  Rep.  837.  And  It  is  upon 
this  idea  that  the  right  to  such  use  of  the 
floatable  streams  is  vested  in  the  public. 
The  same  can  truthfully  be  said  of  the  in- 
dustrial Interests  of  this  state.  While  our 
lumber  and  timber  Industry  is  not  so  grreat 
nor  so  far-famed  as  that  of  Wisconsin,  it  is 
one  of  the  most  Important  Industries  of  the 
state,  and  It  is  a  matter  of  common  knowl- 
edge that  a  large  section  of  southern  Mis- 
souri traversed  by  the  Ozark  Mountains  Is 
rich  In  timber  and  poor  In  Its  facilities  for 
transporting  it  It  is  essential,  therefore, 
in  many  Instances,  to  rely  upon  tbe  smaller 
streams  In  order  to  transport  the  products  of 
the  country  to  market.  This  condition 
should  be  recognized  and  considered  by  the 
courts,  with  a  view,  not  only  to  aid  the  in- 
dustry itself,  but  as  well  to  facilitate  the 
progress  and  development  of  the  state  and 
afford  an  expeditious  means  qt  transpor- 
tation, to  tbe  end  tbat  the  dtlsen,  in  the 
one  Instance,  may  convey  his  property  to 
market  with  a  reasonable  expenditure,  and 
that  the  citizens  of  the  state,  In  the  second. 
Instance  may  enjoy  tbe  fruits  of  the  forests, 
mines,  and  fields,  without  being  called  upon  to 
recoup  extraordinary  charge  for  transporta- 
tion. This  seems  to  be  the  underlying  prin- 
ciple upon  which  rests  the  law  authorizing 
the  public  use  of  smaller  streams  passing 
through  private  property. 

3.  The  Question  of  whether  or  not  a 
stream  is  navigable  for  tbe  purposes. of  raft- 
ing and  floating  the  products  of  the  forests, 
mines,  and  fields  along  its  course  Is  ordinari- 
ly one  of  fact  for  the  jury,  and  the  burden 
of  establishing  such  fact  and  its  commercial 
Importance  rests  upon  tbe  party  affirming  It 
to  be  true,  as  in  ordinary  cases.  There  are 
cases,  however,  in  which  the  courts  can  and 
do  take  Judicial  notice  of  the  navigability 
of  streams.  Tbe  rule,  however,  applies  only 
to  fresh  water  streams,  as  all  tide  water 
Is  prima  facie  considered  to  be  navigable, 
and  the  burden  In  tbat  case  is  on  tbe  party 
alleging  the  contrary.  21  Amer.  &  Eng.  F.ncy. 
of  Law  (2d  Ed.)  429 ;  1  Famham  on  Water  it 
Water  Rights,  §  26;  Bucki  v.  Cone  (Fla.) 
6  South.  160;  Little  Bock,  etc.,jEy^Co.  t. 
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Brooks  et  al.,  39  Ark.  403,  43  Am.  Rep.  2T7; 
State  T.  Banm,  128  N.  O.  600,  38  8.  B.  900. 
The  conrts  wonld  certainly  take  Judicial 
notice  of  the  naTlgablUty  of  the  MIsslBslppl, 
Missouri,  Gasconade,  and  Osage,  and  no 
doubt  other  of  our  principal  rivers.  Inasmuch 
as  the  character  of  those  streams  is  such  that 
their  navigable  capacity  for  such  purpose  is 
a  matter  of  common  knowledge.  Famham 
on  Water  &  Water  Rights,  S  26.  And  in 
view  of  the  fact  that  our  public  surveys 
terminate  on  the  Missouri  river  and  on  the 
Osage  as  far  up  as  Osceola,  and  on  the  Oas- 
conade  for  some  distance,  the  government  re- 
taining the  title  to  the  bed  of  such  streams, 
this  being  a  governmental  recognition  of 
the  navigable  capacity  of  such  streams  for 
steamboats  in  the  carriage  and  transportation 
of  our  commerce,  it  has  been  referred  to  by 
onr  Supreme  Oourt  as  the  probable  proper  test 
of  their  navigability  for  that  purpose,  since 
we  have  no  navigable  streams  In  this  Western 
country  which  come  within  the  ancient  com- 
mon and  civil  law  deflnltlon  thereof.  Ben- 
son V.  Morrow,  61  Mo.  349.  Be  that  as  It 
may,  however,  the  question  of  the  naviga- 
bility of  Indian  creek,  for  the  purpose  al- 
leged In  the  bill  and  the  issues  In  this  case, 
was  a  question  of  fact  for  the  trial  court, 
and  as  such  the  parties  treated  it,  introduced 
evidence  thereon,  and  the  court  found  the 
fact  to  be  that  It  was  a  navigable  stream 
at  the  point  In  controversy  and  on  to  the 
Meramec  river.  Enough  appears  in  the  rec- 
ord to  show  that  such  finding  la  supported 
by  substantial  evidence,  and,  in  view  of  the 
fact  that  all  of  the  evidence  pro  and  con  on 
the  subject  Is  not  before  us,  this  finding 
of  the  learned  trial  Judge  will  be  affirmed, 
unless  there  appear  other  sufficient  reasons 
for  a  reversal  of  the  Judgment 

4.  It  is  insisted  that  the  petition  falls  to 
state  facts  sufficient  to  constitute  a  causa 
of  action.  The  sufficiency  thereof  was  not 
challenged  by  demurrer.  It  was  raised  by 
oral  objection  at  the  evening  of  the  trial. 
Appellants  having  answered  over  and  gone 
to  trial,  all  objections  as  to  the  sufficiency 
of  the  petition  were  thereby  waived,  save 
its  sufficiency  to  support  the  Judgment 
Howe  V.  Insurance  Co.,  75  Mo.  App.  66.  The 
provislo;is  of  our  statute  of  Jeofails  (section 
672,  Rev.  St  1899)  and  the  adjudicated  cases 
on  the  subject  certainly  render  the  petition 
good  after  verdict  When  once  a  party  has 
answered  over  and  gone  to  trial.  It  Is  only 
where  the  petition  wholly  fails  to  state  a 
cause  of  action  that  a  reversal  can  be  had 
therefor  after  verdict  In  case  the  petition 
wholly  falls  to  state  facts  entitling  plalntUF 
to  relief,  the  objection  is  equally  fatal  after 
verdict  as  is  a  total  want  of  Jurisdiction  ovw 
the  subject-matter.  Weil  v.  Greene  CJounty, 
69  Mo.  286.  But  the  mere  fact  that  the  peti- 
tion is  defective  and  subject  to  a  general 
demurrer  does  not  render  it  insufficient  to 
support  a  verdict  The  well-settled  rule  Is 
that,  if  a  matwlal  matter  be  omitted  from 


a  petition,  but  la  necessarily  implied  from 
what  is  therein  stated,  the  defect  is  cured 
after  verdict.  This  doctrine  rests  upon  the 
presumption  that  plaintiff  proved  on  the  trial 
the  facts  imperfectly  alleged,  the  existence 
of  which  he  was  required  to  prove  before 
the  court  could  give  him  a  finding.  People's 
Bank  V.  Scaizo,  127  Mo.  189,  29  S.  W.  1032. 
The  facts  stated  In  the  petition  in  this  case 
are  sufficient  to  support  the  Judgment,  and 
the  assignment  must  be  ruled  against  ap- 
pellants. From  what  has  been  said.  It  is 
apparent  that  It  Is  quite  unnecessary  to  re- 
view separately  the  several  matters  present- 
ed in  the  briefs.  It  would  serve  no  purpose 
but  to  prolong  the  opinion. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed.  It  is  so  ordered. 
All  concur. 


BII.LINOHAM  T.  MILLER  ft  TEASDAI.E 
COMMISSION  CO. 

(St   Louis  Court  of  Appeals.    Missouri.    Oct. 
17,  19(&.) 

1.  JuDoiotiiT  —  DETATn.T  —  SimirG   Abidk— 
Affuoatioii— Nbouoknck. 

On  an  application  to  set  aside  a  defiiult 
Judgment  against  a  corporation  summoned  by 
the  delivery  of  a  copy  of  the  writ  and  petition 
to  the  secretary  of  the  corporation  at  its  tuual 
business  office,  when  the  secretary  was  in  charge 
and  the  president  of  the  corporalioii  could  not 
be  found,  as  any  explanation  of  the  corpora- 
tion's failure  to  answer  must  show  neKliRence 
on  the  part  of  its  secretary,  no  relief  could  be 
given. 

2.  Samk  — Pbookkdirgs  — PraiTion  tob  Rx- 
viKW  ATTKB  Final  JroQiatirr. 

A  party  seeking  relief  against  a  final  de- 
fault Judgment  entered  after  inquiiy  of  dama- 
ges, must  proceed  in  the  manner  prescribed  by 
Rev.  St  1899,  I  780,  providing  for  the  setting 
aside  of  a  final  judgment  by  petition  for  re- 
view, and  a  motion  under  section  770,  authori- 
zing the  setting  aside  of  a  default  judgment  be- 
fore the  rendition  of  a  final  judgment,  ia  in- 
sufficient 

Appeal  from  St  Louis  Circuit  Court; 
Walter  B.  Douglas,  Judge. 

Action  by  E.  T.  Bllllngham  against  the 
Miller  ft  Teasdale  Commission  Company. 
From  a  Judgment  refusing  to  set  aside  a  de- 
fault and  final  Judgment  for  plalnttft.  de- 
fendant appeals.    Affirmed. 

H.  Chouteau  Dyer,  for  appellant.  O.  J. 
Mudd,  for  respondent 

Opinion. 

GOODE,  3.  On  the  Slst  day  of  May,  1004. 
the  plaintiff  filed  a  petition  against  the  de- 
fendant company,  a  corporation,  alleging  that 
on  February  21,  1904,  plaintiff  had  shiiqied 
from  New  York  to  the  defendant  in  St  lionis 
a  car  load  of  apples,  pursnant  to  an  order 
given  by  the  defendant  for  the  apples ;  that 
the  agreed  price  of  the  fruit  was  $464.50; 
that  in  due  course  the  shipment  arrived  in 
St  Louis,  and  the  railroad  company.  In  whose 
ctistody  It  then  was,  notified  the  defendant 
of  its  arrival,  but  the  defendant  refused  to 
receive  the  fruit ;  that  tiiweafter  It  zemalned 
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In  the  coHtody  of  the  railroad  company  about 
a  month,  and,  the  defendant  still  refusing  to 
receive  it,  at  the  end  of  that  time  the  rail- 
road company  sold  it  in  open  market  for  the 
best  price  obtainable;  that  the  necessary 
charges  for  freight,  storage,  and  sale  con- 
sumed the  price  the  apples  brought  A  sum- 
mons, directed  to  the  defendant  company, 
was  Issued  from  the  o£Sce  of  the  clerk  of  the 
drcnlt  court  of  the  city  of  St.  Louis  and  duly 
served  by  deliyerlng  a  copy  of  the  writ  and 
petition  to  defendant's  secretary  at  the 
usual  business  oflSce  of  the  company,  when 
the  secretary  was  In  charge  and  the  president 
or  other  chief  officer  of  the  company  could 
not  be  found  In  the  city ;  and  so  the  return  re- 
cites. Tlfe  cause  was  returnable  to  the  June 
term,  1904.  Defendant  failed  to  answer,  and 
on  November  16,  1904,  at  the  October  term, 
an  Interlocutory  judgment  by  default  was 
entered  and  the  cause  put  on  the  default 
do(±et  for  an  Inquiry  of  damages.  This 
carried  the  matter  over  to  the  December 
term,  and  on  January  8,  1906,  during  that 
term,  testimony  was  taken,  and  final  Judg- 
ment entered  against  the  defendant  in  favor 
of  the  plaintUT  for  $490.99,  besides  interest 
and  costs.  The  testimony  tended  to  support 
the  allegations  of  the  petition.  It  showed 
that  notice  of  the  arrival  of  the  fruit  was 
given  to  the  defendant  company,  but  that  no 
attention  was  paid  to  the  notice;  that  the 
car  load  of  apples  was  kept  by  the  railroad 
company  on  its  track  for  about  a  month  and 
then  sold  in  open  market,  realizing  enough 
to  pay  charges  against  the  fruit  and  $44; 
and  that  the  latter  was  retained  by  the  rail- 
road company  for  the  benefit  of  whomsoever 
was  entitled  to  it  On  January  6,  1905,  two 
days  after  final  judgment  the  defendant  for 
the  first  time  appeared  in  the  cause  and  filed 
a  motion  to  set  aside  the  judgment  and  grant 
B  new  trial ;  also  a  motion  to  set  aside  the  de- 
fault The  application  was  supported  by  the 
affidavit  of  the  defendant's  president,  in  which 
it  was  stated  that  though  the  return  of  the  sher- 
iff showed  due  service,  in  truth  the  defendant, 
throng  some  fault  of  Its  employes  or  other 
unknown  cause,  had  no  actual  knowledge  of 
the  pendency  of  the  suit  until  the  4th  day  of 
January,  1906 — that  is,  the  day  after  the 
entry  of  final  judgment — on  which  day  the 
company  was  informed  of  the  judgment 
against  It  in  the  drcnlt  court  by  a  witness 
who  had  testified  on  the  inquiry  of  damages. 
The  affidavit  further  stated  that  the  defend- 
ant had  a  good  and  meritorious  defense  to 
plaintiff's  action,  but  set  out  no  particulars 
of  the  defense.  The  motions  to  set  aside  the 
default  and  the  final  judgment  and  to  grant 
the  defoidant  a  new  trial  were  oTermled 
February  21,  1906;  the  learned  trial  judge 
stating  that  though  at  first  he  was  under  the 
impression  that  the  defendant  might  be  en- 
titled to  the  relief  asked,  on  further  reflec- 
tion, and  taking  into  consideration  the  long 
time  In  which  the  case  was  pending  before 
final  judsment  was  entered,  be  bad  concluded 


It  would  be  unjust  to  the  plaintiff  to  re(q)en 
the  matter,  as  the  defendant's  default  was 
due  to  its  own  negligence. 

Any  explanation  of  the  defendant's  failure 
to  answer  must  Include  negligence  on  the 
part  of  its  secretary  at  least  for  he  was  per- 
sonally served  with  the  writ  of  summons. 
Hence  the  defendant  was  to  blame  for  the  de- 
fault But  aside  from  that  fact,  there  is  no 
way  In  which  we  can  grant  relief  against  the 
default  nor  do  we  see  how  the  circuit  court 
could  have  done  sa  The  application  to  set 
aside  the  default  was  not  made  until  after 
final  Judgment  It  was  a  simple  motion,  and 
in  no  sense  a  petition  for  review.  The  stat- 
ute allows  a  motion  to  set  aside  a  default 
before  final  judgment  but  not  after.  Rev. 
St  1899,  g  T70;  Matthews  v.  Cook,  85  Mo. 
286;  Burnes  v.  Humes,  61  Mo.  App.  612.  A 
party  in  default  may  obtain  relief  against  a 
jud^ent  even  after  it  is  final,  if  lie  has  good 
grounds  and  adopts  the  proper  procedure,, 
namely,  that  prescribed  by  section  780,  Bev,. 
St  1890. 

The  Judgment  is  affirmed.    All  concur. 


SHULTIS  V.  RIGB. 
(St  Louis  Court  of  Appeals.    Missouri.    Oct 

1.  BVIDEWCB— Lost  iNSTBUiraNTS-SEOONDABT 

BMderce. 

Secondary  evidence  of  the  contents  of  a 
bill  of  sale  is  admissible  in  an  action  for  breach 
of  warranty  of  title,  when  the  proof  shows  that 
the  bill  of  sale  was  lost  while  in  the  custody  of 
a  third  person  for  the  use  of  either  party. 

[Ed.  Nota — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  S  590.] 

2.  Sales  —  Wakkantt  or  Tnxx  —  Selleb'b 
Failube  to  Defend — Right  of  Bxttkb  to 
Defewd. 

Where  a  buyer  was  sued  by  a  third  person 
for  the  conversion  of  the  goods  bought  and  the 
seller,  though  requested,  failed  to  defend  the 
title  he  had  conveyed,  the  buyer  was  entitled  to 
recover  from  the  seller  the  necessary  outlay  in- 
curred in  making  the  defense. 

[Ed.  Note. — For  cases  in  point  see  voL  48. 
Cent  Dig.  Sales,  {  129a] 

8.  Same — Bbeach  ot  WAUAirrr  of  Titix — 

Meabube  of  Damages. 

The  measure  of  damages  In  an  action  by 
a  buyer  for  the  breach  of  warranty  of  title  is 
the  value  of  the  goods,  not  exceeding  the  amount 
he  was  oompelled  to  pay  a  third  person  recover- 
ing a  Judgment  against  him  for  the  conversion 
of  the  goods. 

[Ed.  Note. — For  cases  In  point  see  vol.  43. 
Cent  Dig.  Sales,  1 1296.] 

Appeal  from  Circuit  Court  Audrain  Coun- 
ty; Hy.  W.  Johnson,  Judge. 

Action  by  Frank  W.  Shultls  against  O.  R. 
Rice.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

A.  C.  Whitson,  for  appellant  Fry  &  Rog- 
ers, for  respondent 

Opinion. 

OOODB,  J.  In  August  1902,  the  defend- 
ant Rice,  was  conducting  a  hardware  store 
In  tbe  town  of  Cambridge^   Iowa.    During 


358 


89  SOUTHWaSTEEN  REPOEXEH. 


Qlo. 


that  month  be  sold  to  the  plaintiff,  Sholtls, 
his  stock  of  hardware  and  the  furniture  In 
the  store  where  it  was  kept,  consisting  of 
BhelTlng,  counters,  stepladders,  showcases, 
lamps,  a  stove,  and  perhaps  other  articles. 
No  price  was  fixed  on  the  different  articles, 
which  were  sold  for  the  round  sum  of  $400. 
The  building  belonging  to  S.  A.  Rush,  who 
subsequently,  on  Shultls'  attempting  to  move 
the  stock  and  furniture  to  another  room  in 
the  same  town,  asserted  title  to  the  shelving 
and  a  stepladder.  Shultis  having  retained 
possession  of  the  property  against  Rush's 
claim,  the  latter  sued  him  in  an  Iowa  court 
for  a  wrongful  conversion,  demanding  the 
value  of  the  property  converted  and  damages 
for  injury  to  the  building  in  removing  the 
shelving.  The  latter  circumstance  renders  it 
Impossible,  from  the  meager  excerpt  of  the 
record  in  the  Iowa  case  contained  in  the 
present  record,  to  say  bow  much  of  the  dam- 
ages allowed  Rush  in  that  case  was  assessed 
as  the  value  of  his. property  which  Shultis 
converted  and  how  much  was  assessed  for 
damages  to  the  building.  Shultls  notified 
Rice  of  the  pendency  of  the  action,  and  re- 
quested the  latter  to  defend  the  title  he  had 
conveyed,  which  Rice  failed  to  do.  The  ac- 
tion resulted  in  a  Judgment  against  Shultls 
In  favor  of  Rush  for  $122.  In  addition 
Shultis  paid  $37  for  an  attorney's  fee  in  the 
case  and  other  expenses,  such  as  the  cost  of 
taking  depositions.  The  present  action  is  on 
the  defendant's  warrant  of  title  to  the 
fixtures  sold,  and  was  Instituted  to  recover 
from  Rice  the  loss  sustained  by  Shultis  on 
account  of  the  failure  of  the  title.  Prior  to 
the  sale  to  Shultis,  Rice  bad  purchased  the 
stock  of  hardware  and  certain  store  furniture 
from  J.  M.  Bartlett,  and  swore  that  be  only 
undertook  to  sell  to  Shultis  such  store  furni- 
ture or  fixtures  as  he  had  acquired  from 
Bartlett  But  Shultls  said  that  during  the 
negotiations  between  him  and  Rice  the  latter 
went  around  the  storeroom,  and,  laying  his 
hand  on  each  piece  of  the  furniture,  said: 
"This  goes  in."  Rice's  present  contention 
conflicts  with  what  he  testified  in  the  case 
of  Rush  V.  Shultis;  for  he  then  swore  the 
counter  and  shelving  were  Included  in  his 
sale.  There  was  a  bill  of  sale  from  Rice  to 
Shultls,  which  was  deposited  with  F.  W. 
Larson,  the  cashier  of  a  bank  in  Cambridge, 
for  the  use  of  either  party  who  might  desire 
to  see  It  The  point  Is  much  pressed  on  the 
present  appeal  that  a>  that  Instrument  was 
the  sole  evidence  of  the  contract  regarding 
the  fixtures  sold,  parol  evidence  was  im- 
properly admitted  to  show  what  was  sold. 
The  evidence  conclusively  shows  the  bill  of 
sale  had  been  lost  while  in  Larson's  posses- 
sion, and  secondary  evidence  of  Its  contents 
was  admissible. 

The  only  point  suggested  against  the  valid- 
ity of  the  Judgment  which  we  consider 
worthy  of  discussion  is  the  measure  of 
damages.  There  appears  to  be  no  question 
raised  In  r^ard  to  plaintiff's  right  to  recover 


the  expense  he  was  put  to  liv  defending  tbe 
Rush  Case.  The  testimony  shows  plaintifl 
called  oa  his  warrantor,  Rloe,  to  make  tbe 
defense,  and  the  latter  did  nothing  except 
maintain,  by  deposition,  Shultls'  right  to  tbe 
property  claimed  by  Rush.  Under  tbe  dr- 
cometances  it  was  proper  for  Shultls  to  de- 
fend against  Rush's  claim,  and  there  is  no 
contention  that  tbe  outlay  he  incurred  in 
making  the  defense  was  unreasonable.  Rice 
la  answerable  as  Implied  warrantor  of  tbe 
title  to  the  chattels  he  sold  for  a  fair  price 
while  in  his  possession.  Robinson  v.  Rice,  20 
Mo.  229;  Ranney  v.  Melsenbelmer,  61  Mo. 
App.  434.  Tbe  usual  statement  of  the  rule  is 
that  an  implied  warranty  of  title  arises  on 
the  sale  of  a  chattel  for  fall  value;  but  we 
understand  "full  value"  to  mean  there  must 
be  no  such  inadequacy  of  price  as  would  warn 
a  prudent  buyer  that  tbe  seller's  acceptance 
of  It  was  suspicious;  not  that  the  exact 
value  must  be  paid.  This  case  is  not  com- 
plicated by  an  averment  of  fraud  on  the  part 
of  Rice  in  knowingly  making  false  and 
fraudulent  representations  regarding  his 
ownership  of  the  fixtures.  As  a  simple  action 
for  breach  of  the  implied  warranty  of  title, 
the  question  for  decision  Is,  what  is  the 
measure  of  damages?  At  the  instance  of  tbe 
plaintiff  tbe  trial  court  instructed  the  Jury  to 
allow  the  plaintiff,  if  they  found  tbe  issues 
in  bis  favor,  the  value  of  the  shelving  and 
stepladder,  not  to  exceed  $122,  and  to  allow, 
besides,  tbe  reasonable  expenses  plaintiff  In- 
curred in  defending  the  Iowa  case.  This 
meant  plaintiff  was  entitled  to  recover  the 
valne  of  tbe  property,  not  to  exceed  the 
amount  of  the  Rush  Judgment,  which  be  bad 
paid,  namely,  $122.  No  doubt  that  sum 
represented  his  maximum  loss;  and  there  is 
authority  for  the  proposition  that,  if  we 
knew  it  was  found  by  the  Jury  as  the  value 
of  the  property.  Rice  would  be  bound  by  tbe 
Judgment  In  this  action;  he  having  been 
notified  to  defend  the  case.  Blasdale  v.  Bab- 
co<^  1  Johns.  517 ;  Thurston  v.  Spratt  52  Me. 
202.  But,  as  said  above,  we  cannot  be  sure 
what  tbe  Iowa -Jury  found  the  valae  of  tbe 
property  to  be,  for  tbe  reason  that  a  portion 
of  the  sum  awarded  by  the  verdict  In  favor 
of  Rush  may  have  been  for  Injury  done  to 
his  building  in  removing  the  shelving.  There- 
fore the  amount  which  plaintiff  Is  entitled  to 
recover  against  tbe  defendant  for  the  shelv- 
ing and  ladder  rests  on  facts  In  pais ;  and  so 
the  court  below  and  the  parties  treated  tbe 
matter  at  the  trial.  Tbe  position  taken  by 
tbe  defendant  la  that  the  court  erred  In 
charging  tbe  Jury  to  allow  the  plalntUt  tbe 
value  of  tbe  property,  not  to  exceed  the 
amount  of  the  Iowa  jodgment,  instead  of 
charging  them  to  allow  its  price,  not  to  ex- 
ceed said  Judgmmt 

The  purpose  which  pervades  the  law  of 
damages  for  the  breach  of  a  contract  is  to 
make  full  compensation  to  the  aggrieved 
party  for  all  losses  sustained  as  the  proxi- 
mate result   of  the  topachjy   Hammond   v. 
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Beeson,  112  Mo.  190,  20  8.  W.  474.  Any 
damage  naturally  arising  from  the  breach  Is 
recoverable  without  being  specially  pleaded; 
bnt  Buch  as  depend  on  particular  circum- 
stances must  be  pleaded.  These  principles 
are  applied  in  actions  for  breaches  of  war- 
ranties in  contracts  tar  the  sale  of  chattels. 
.\rmatrong  t.  Percy,  5  Wend.  535.  It  the 
vendor  of  a  chattel  falls  to  deliver  it  accord- 
ing to  agreement,  the  vendee  may  recover  in 
an  action  on  the  contract  the  chattel's  value 
even  If  It  exceeds  the  price.  White  v.  Salis- 
bury, 33  Mo.  ISO.  That  is  to  say,  he  is  en- 
titled to  the  profit  of  his  deal;  and.  In  an 
action  on  a  warranty  of  the  quality  of  the 
article  sold,  the  measure  of  damages  is  not 
limited  by  the  price  paid,  -but  is  the  difference 
between  what  the  article  was  worth  in  its 
actual  condition  when  delivered  to  the  buyer, 
and  what  It  would  have  been  worth  if  of  the 
quality  and  condition  warranted.  Walls 
V.  Oates,  4  Mo.  App.  1.  These  rules  apply  In 
actions  for  a  breach  of  warranty;  but  an 
aggrieved  buyer,  if  be  likes,  may  rescind  the 
iiale  and  sue  for  the  price,  instead  of  suing 
on  the  warranty.  Wilkinson  v.  Ferree,  24  Pa. 
190;  E^lmball  v.  Cunningham,  4  Mass.  502,  S 
Am.  Bea  230. 

When  the  grievance  alleged  Is,  as  In  the 
present  case,  neither  failure  to  deliver  the 
article  nor  defective  qaallty,  but  failure  of 
titie  to  an  article  sold  and  delivered,  the 
rule  of  damages  commonly,  but  not  universal- 
ly, announced,  is  that  the  buyer  may  recover 
the  purchase  money,  thus  likening  an  action 
on  a  warranty  of  title  to  a  chattel  to  one  on 
a    warranty   of   titie   to   land.    And   some 
courts  explicitly  say  the  same  measure  ob- 
tains, whether  the  thing  sold  was  realty  or 
personalty.    Crittenden    v.    Posey,    1    Head 
(Tenn.)   811.    And  if  several   articles  are 
sold,  to  part  of  which    no   titie   passes,    a 
proportionate  part  of  the  purchase  money 
Is  recoverable.    Moorehead  v.  Davis,  92  Ind. 
303;  Ware  v.  WeatimaU,  2  McCord  (8.  C.) 
413k    The  opinions  in   controversies  of  this 
sort  frequently  use  the  words  "value"  and 
"price"  .as  equivalent  terms,  as  the  Issues 
present    no    reason    to    discriminate    them. 
Some  of  the  decisions  arie  consistent  with  the 
theory  that  the  purpose  of  the  rule  is  to 
allow  a  buyer  who  loses  title  to  recover  the 
price  paid,  even  if  the  true  value  of  the  chat- 
tel was  leas,  and  not  to  preclude  him  from 
recovering   more,   no   matter   how   great  a 
loss  he  sustained  by  the  breach  of  the  sell- 
er's   warranty.    Usually  the   buyer  is   con- 
tent to  get  bade  the  money  paid,  and  the  con- 
tention urged  Is  that  be  should  recover  only 
the  value;  It  bdng  less  than  the  price.    In 
encfa  cases,  the  rule  that  the  measure  of  re- 
covery is  the    purchase    money    might    be 
looked  on  as  a  statement  of  the  minimum 
damages  the  vendee  should  recover,  instead 
of  tbe  maximum  the  vendor    should    pay. 
Some  opinions  suggest  tUs  view.    In  Wilkin- 
son T.  Terree,  24  Pa.  190,  the  court  said 
tliat.  If  a  vendor  sold,  an  arttcto  to  wbldi 


he  bad  no  title,  he  could  not  say,  when  sued 
for  the  purchase  money,  that  the  price  paid 
was  too  large,  and  he  was  entitled  to  keep 
the  excess,  but  that  the  buyer  might  recover 
his  money  without  proof  either  of  fraud  or 
an  express  warranty.  A  standard  treatise 
on  the  Law  of  Damages  states  the  measure 
of  damages  for  breach  of  the  warranty  of 
title  to  a  chattel,  to  be  the  value  of  the  chat- 
tel at  the  time  of  the  purchase  with  Interest, 
and  the  necessary  cost  of  defending  a  suit 
brought  by  the  true  owner  to  recover  tbe 
article,  but  that  the  vendee  may  disaffirm  the 
contract,  and  recover  any  consideration  paid, 
though  greater  than  the  value  of  the  proper- 
ty. 2  Sedgwick,  Damages  (8th  Ed.)  492. 
In  that  treatise  the  rule  announced  in  Arm- 
strong V.  Percy,  supra,  that  the  extent  of 
the  vendee's  recovery  Is  the  price  paid,  was 
criticised  as  not  in  harmony  with  the  pre- 
vious New  .Tork  case  of  Blasdale  v.  Bab- 
cock,  1  Johns.  517,  tn  which  it  was  held  the 
true  measure  of  recovpy  was  the  value  of 
the  article  sold.  The  author  further  says 
there  Is  no  reason  why  the  same  rule  should 
not  apply,  where  there  Is  a  breach  of  the 
warranty  of  title,  which  ai^Ues  to  the 
breach  of  warranty  of  soundness.  In  Arm- 
strong V.  Percy,  the  only  point  decided  was 
that  error  had  been  committed  in  permitting 
tbe  vendee  to  recover  the  expense  of  defend- 
ing a  suit  against  the  true  owner  of  the  prop- 
erty, when  he  had  failed  to  plead  the  ex- 
pense as  special  damages,  as  he  should  have 
done.  In  Blasdale  v.  Babcock,  the  value  of 
the  article  sold  was  said  to  be  the  amount 
recoverable  by  the  vendee  on  failure  of  title 
In  an  action  on  the  implied  warranty ;  and 
the  vendee,  having  been  mulcted  by  the 
true  owner  for  the  value  of  the  property,  was 
allowed  to  recover  against  the  vendor,  who 
had  had  notice  of  tbe  suit  It  is  question- 
able if  in  that  case  the  word  "valne"  was 
used  as  distinguished  from  "price";  there 
being  no  contention  that  the  price  paid 
should  limit  tbe  recovery.  In  another  trea- 
tise the  author  says  it  would  appear  rea- 
sonable that  the  measure  of  damages  on 
fallore  of  titie  should  be  at  least  the  value 
of  the  article,  but  that  this  Is  not  always 
BO,  even  In  jurisdictions  where  the  value  Is 
recoverable  on  failure  to  deliver  the  proper- 
ty; that,  on  the  contrary,  the  general  rule 
of  damages  on  failure  of  titie  la  the  price 
paid  and  Interest  Field,  Damages,  {  301. 
A  similar  comment  is  made  on  the  rule  as 
similarly  stated  in  8  Sutherland,  Damages 
(Sd  Bd.)  {  669.  In  Johnson  v.  Blanks,  34 
Mo.  256,  an  action  on  an  implied  warranty 
of  titie  to  a  slave  sold  by  the  decedent  to 
plaintiff,  and  which  had  been  replevied  from 
plaintiff  by  the  true  owner,  it  was  held  that 
the  valne  of  the  slave  at  the  date  of  the 
sale  was  the  amount  recoverable.  But  there 
was  no  question  made  that  the  recovery 
should  be  less  or  more  than  the  price  paid, 
and  hence  the  decision  Is  a  dubious  authority 
on  tbe  point  In  haif<;|^,_;^  other  Missouri 
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cases  the  price  has  been  declared  the  measure 
of  damages.  Dryden  t.  Eellogg,  2  Mo.  App. 
87.  In  Brown  v.  Woods,  3  Cold.  182,  a  re- 
covery tor  value,  Instead  of  price,  was  al- 
lowed on  the  ground  of  fraud  practiced  by 
the  defendant,  an  element  ladling  In  the 
case  at  bar. 

In  the  following  cases  it  was  directly  de- 
cided that  the  measure  of  damages  on  failure 
of  title  to  personal  property  In  an  action 
on  a  warranty  of  title  was  the  purchase 
money  and  interest,  and  not  the  value  of 
the  property  at  the  time  of  purchase  or  at 
the  time  it  was  taken  from  the  purchaser: 
Ware  v.  Weathnall,  2  McCord  (8.  C.)  413; 
Noel  V.  Wheatley,  30  Miss.  181;  Wood's 
Adm'r  ▼.  Wood's  Devisees,  1  Meta  (Ky.) 
612;  ElUs  ▼.  Gosney's  Heirs,  7  J.  J.  Marsh. 
100;  Arthur  v.  Moss,  1  Or.  193;  Crittenden 
V.  Posey,  1  Head  (Tenn.)  311 ;  Goss  v.  Dys- 
ant,  31  Tex.  186.  Some  of  those  decisions 
speak  of  the  rule  as  one  usually  applicable, 
but  not  necessarily  in  all  circumstances.  In 
approving  the  rule,^some  courts  argue  that 
to  fix  the  measure  of  damages  at  the  value 
of  the  chattel,  either  when  sold  or  when 
taken  from  the  vendee,  would  open  the  door 
for  uncertain  estimates  of  the  loss,  and  per- 
haps to  excessive  judgments  against  vendors ; 
whereas,  If  the  recovery  Is  limited  to  the  pur- 
chase price  and  interest,  the  rule  Is  certain, 
and  no  chance  for  fraud  exists.  The  theory 
is  that  the  buyer  may,  by  expert  evidence, 
exaggerate  the  value  of  the  article  sold,  and 
thus  obtain  damages  beyond  the  loss  suf- 
fered. But  this  cannot  be  true  when  there 
has  been  a  Judgment  against  him  in  favor  of 
the  true  owner  of  the  chattel  for  Its  value. 
In  Hoffman  v.  Chamberlain,  40  N.  J.  Bq. 
663,  5  Atl.  160,  68  Am.  Rep.  783,  there  Is  a 
thoughtful  opinion,  and  a  review  of  the  an*, 
tborlties  on  the  subject  Several  articles 
of  personal  property  bad  been  sold  by  tlie 
defendant  in  that  case  to  the  plaintiff,  and 
the  title  to  some  of  the  articles  failed.  It 
was  ruled  that  the  measure  of  damages  was 
the  difference  between  the  value  of  the  en- 
tire lot  and  the  value  of  the  remaining  por- 
tion, after  deducting  those  articles  to  which 
the  title  failed.  The  same  rule  was  declar- 
ed In  Grose  v.  Hennessey,  13  Allen,  889,  and 
Rowland's  Adm'rs  v.  Shelton,  25  Ala.  217. 
In  view  of  the  conflict  in  the  decisions  we 
may  say,  as  Lord  Campbell  once  did,  that 
the  law  on  this  point  is  in  an  unsatisfactory 
state.    Simes  v.  Marryat,  17  Q.  B.  290. 

The  plaintiff,  Shultls,  was  compelled  to 
answer  to  Rush  for  the  value  of  the  shelving 
and  stepladder  In  an  action  of  which  Rice 
had  notice,  and  In  which  he  maintained  Shul- 
tls' claim  of  title  based  on  purchase  from 
him.  Therefore  we  know  the  plaintifl  lost 
the  value  of  the  property  as  assessed  by  the 
Jury  In  the  Iowa  case,  and  that  the  loss  was 
the  result  of  the  breach  of  defendant's  im- 
plied warranty.  Under  those  circumstances 
we  think  the  plaintiff  was  entitled  to  recover 
the  value,  not  exceeding  the  amount  he  was 


compelled  to  pay  Rush.  In  a  case  of  identic- 
al facts  the  law  was  so  declared.  Blasdale 
T.  Babco(^,  supra.  Any  less  recovery  would 
wholly  fall  to  compensate  plaintiff  for  the 
Injury  he  sustained  as  the  proximate  result 
of  defendant's  default. 
The  judgment  is  affirmed.    All  concur. 


VBTTB  V.  SACHHR  et  aL 

(St   Lonla  Court  of  Appeals.    MissoarL    Oct^ 
17,  1905.) 

1.  BUXS    AND    NOTKS  —  ACCOIOIOUATIOII     Is- 
DOBSBMENT— CONSIDKBATIOK— BVIDENCB. 

Evidence  held  to  jufltifv  the  jury  in  finding 
that  mining  stock  delivered  to  an  accommoda- 
tion indoraer  of  a  note  as  indemnity  against 
loss  was  without  any  value  and  that  the  in- 
dorsement was  without  consideration. 

2.  Sahb— Bona   Fine    Pttbohaseb—Notick— 

SUFFICIKNCT. 

Where  the  purchaser  of  a  note  was  in- 
formed by  the  indoraer  that  there  was  aome- 
thing  wrong  with  the  note,  and  told  the  in- 
doraer he  would  not  purchase  tiie  note  in 
that  case,  he  could  not  afterwards  claim  to  be 
an  innocent  purchaser,  as  against  the  indoraer, 
if  the  indorsement  was  procured  by  fr&ad. 

[Ed.  Note. — For  cases  in  point,  see  vol,  T, 
Cent  Dig.  Bills  and  Notes,  {  817.] 

3.  WrrWKSSBS  —  OOMPBTENOT— HUSBANft    AHD 

WlTB. 

Whet's  a  wife  was  her  husband's  agent  as 
to  various  transactions,  but  not  as  to  the  one 
involved  in  the  action  to  which  he  was  a  party, 
her  testimony  was  not  competent 

[Ed.  Note. — For  cases  in  point,  see  toL  60l 
Cent  Dig.  Witnesses,  f  153.] 

4.  ApPKAIr-HABllI.K88  EbBOB. 

Where  a  wife  giving  testimony  on  belialf 
of  her  husband  swore  to  nothing  of  importance 
except  what  the  adverse  party  had  testified  to, 
the  admission  of  her  testimony  was  not  groand 
for  reversal. 

[Ed.  Note. — For  eases  in  point  see  vol.  8. 
Cent  Dig.  Appeal  and  Error,  H  4165,  4172.] 

Appeal  from  St  Louis  Circuit  Court: 
O'Neill  Ryan,  Judge. 

Action  by  John  H.  Vette  against  August 
Sacher  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Jamison  &  Thomas,  for  aH>ellant.  Kurt 
Von  Reppert,  C.  F.  Schneider,  tor  respond- 
ents. 

Statement 

GOODS,  J.  The  court  lefused  a  peremp- 
tory instmction  requested  by  the  plaintHf, 
and  one  other  not  necessary  to  be  noticed, 
but  gave,  at  the  plainttfTs  request  the  fol- 
lowing: "The  court  instructs  the  Jury  that 
If  you  believe  from  the  evidence  In  this  case 
that  the  plaintiff,  John  H.  Vette,  purchased 
the  note  and  paid  value  therefor  before 
the  maturity  of  said  note  without  notice  of 
any  equities  existing  between  the  maker  of 
said  note  and  the  defendant  Hauck,  then 
the  Jury  will  find  in  favor  of  the  plaintiff 
for  the  amount  of  the  principal  of  the  note 
sued  on,  together  with  Interost  from  Au- 
gust 3,  1903,  to  February  15,  1905,  at  the 
rate  of  6  per  cent  per  iinnuiB,    The  court 
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Instmcta  the  Joty  that  the  note  Introdaced 
in  evidence  la  sufficient  evidence  of  itself 
to  entitle  the  plaintiff  to  recover  the  full 
amoimt  thereof,  principal  and  interest,  ac- 
cording to  the  terms  of  the  note,  unless 
fou  find  for  the  defendant  under  the  other 
instructions ;  and  the  court  further  instructs 
the  iurj  that  the  burden  is  upon  the  defend- 
ant Han<^  to  show  by  a  preponderance  of 
evidence  that  the  plaintifl  took  the  note 
ofTered  in  evidence  with  notice  of  the  de- 
fense interposed  by  defendant  Hauck,  if 
yon  believe  that  said  defendant  had  a  de- 
fense snfBdeut  under  the  other  instructions 
given  you  in  this  case,  and  unless  yon 
find  from  the  evidence  that  the  said  defend- 
ant has  shown  such  facts,  your  verdict  must 
be  in  favor  of  the  plaintiff.  The  court  in- 
stmctB  the  Jnry  as  a  matter  of  law  that 
the  consideration  of  a  negotiable  note  cannot 
be  impeached  in  the  bands  of  an  innocent 
purchaser  for  value,  who  has  received  it 
in  good  faith  before  it  became  due  without 
any  notice  of  such  defense,  provided  you  find 
from  the  evidence  that  defendant  had  any 
such  defense;  and  if  the  Jury  believe  from 
the  evidence  in  this  case  that  the  defendant 
Hauck  Indorsed  his  name  on  the  back  of 
the  note  offered  in  evidence,  and  that  said 
note  was  duly  protested,  and  said  defendant 
Hauck  received  notice  of  said  protest  and 
nonpayment,  then  under  the  issues  in  this 
case  the  defendant  Hauck  assumes  the  bui> 
den  of  proving  by  a  preponderance  of  the 
evidence,  not  only  that  the  consideration  for 
the  Indorsement  of  the  note  has  wholly  failed, 
but  also  that  the  plaintiff  had  notice  of  the 
alleged  failure  of  consideration  for  the  in- 
dorsement at  the  time  he  purchased  the 
note.  The  court  Instmcts  the  Jury  that, 
unless  yon  find  and  believe  from  the  evi- 
dence adduced  in  this  case  that  the  shares 
of  stock  in  the  Hampton  Lead  Mining  Com- 
pany received  by  the  defendant  Hauck  to 
secure  him  on  the  indorsement  of  the  note 
sued  on  were  absolutely  without  value,  you 
must  find  in  favor  of  the  plaintiff  and 
against  the  defendant  Hauck;  and  if  you  be- 
lieve from  the  evidence  that  said  stock  was 
of  any  value  at  all  at  the  time  it  was  trans- 
ferred to  defendant  Hauck,  then  the  court 
instmcts  you  that  the  defendant  had  no 
right  to  withdraw  his  indorsement  from 
said  note,  and  your  verdict  must  be  in  favor 
of  the  plaintiff." 

At  the  request  of  the  defendant  the  court 
gave  these  instmctious:  "The  court  in- 
structs the  Jniy  that  if  you  believe  from 
the  evidence  in  this  case  that  on  or  about 
the  3d  day  of  August,  1903,  the  defendant 
August  Sacber  requested  the  defendant  Val- 
entine Hauck  to  indorse  the  note  sued  on  in 
this  case,  and  promised  and  agreed  to  and 
did  give  to  said  Hauck  the  two  certificates  of 
stock  of  the  Hampton  Lead  Mining  Compa- 
ny referred  to  in  the  testimony  herein,  as 
a  consideration  and  as  the  only  consideration 
for  said  Hauck  Indorsing  said  note,  and  U 


you  further  believe  from  the  evidence  that 
said  Bacher  at  said  time  represented  to  said 
Hauck  that  said  stock  was  worth  the  par 
value  thereof,  and  if  you  further  believe 
that  at  the  time  said  stock  was  worthless, 
and  If  you  further  believe  from  the  evidence 
that,  prior  to  the  time  plaintiff,  John  H. 
Vette,  paid  or  bought  said  note  and  paid 
the  money  thereon,  he  knew  or  was  in- 
formed that  said  Eiauck  bad  not  received 
anything  of  value  for  said  indorsement,  and 
that  he,  said  Hauck,  would  not  pay  or  be 
bound  by  said  note  or  indorsement,  and 
that  without  receiving  any  further  informa- 
tion from  said  Hauck  said  Vette  bought 
said  note,  then  your  verdict  must  be  in  favor 
of  the  defendant  Hauck.  In  weighing  the 
evidence  and  determining  the  credibility 
of  the  witnesses,  and  each  of  them,  the 
jury  shall  look  to  the  manner  and  demeanor 
of  each  witness  in  testifying;  to  the  interest 
or  want  of  interest,  if  any,  upon  one  side 
or  the  other;  to  whether  the  witnesses, 
or  either  of  them,  have  any  bias  or  feeling, 
or  not;  to  the  witness'  means  of  knowledge 
of,  and  opportunity  for  knowing  the  facts 
he  testifies  to  and  professes  to  know;  and 
to  the  reasonableness  or  unreasonableness 
and  to  the  probability  or  improbability  of 
the  circumstances  related  by  the  witnesses 
when  considered  in  connection  with  all  the 
facts  and  circumstances  before  you;  and 
you  are  not  compelled  to  take  any  statement 
made  by  any  witness  as  absolutely  true, 
unless  you  find  and  believe  from  the  cir- 
cumstances shown  in  the  evidence  that 
such  statements  are  true." 

The  Jury  returned  a  verdict  in  defendant's 
favor,  and  plaintiff  ai^ealed. 

Opinion. 
The  plaintiff   bought  a  promissory  note 
for  $250,    dated   August  8,   1903,    due  two 
months  after  date,  drawing  6  per  cent,  inter- 
est, and  payable  to  the  order  of  the  maker, 
August  Sacher.    Sacber  induced  the  defend- 
ant Valentine  Hauck  to  become  an  accom- 
modation indorser  on  the  note  and  sold  it 
before  maturity  to  Vette.     Hauck's  indorse- 
ment  was  procured  by   Sacher   depositing 
with   him   as    security    to    indemnify    him 
against  loss  $1,000  of  the  Hampton  Lead 
Mining  Company's  stock,  of  the  par  value 
j  of  one  dollar  a  share.    Sacher  and  a  man 
I  named  Wemse  were  interested  in  mining 
{  enterprises   and   acted  together   in   raising 
I  money  on  the  note.    When  it  was  first  of- 
I  fared  for  sale  to  Vette,  he  refused  to  buy 
it  until  he  asked  Hauck  if  the  note  was 
all  right    On  calling  at  the  latter's  residence 


to  make  the  inquiry,  he  found  Hauck  ab- 
sent, but  told  Hauck's  wife  the  purpose  of 
his  visit,  and  she  asked  him  not  to  buy 
the  note,  saying  her  husband  had  already 
lost  enough  by  Sacher  and  Wemse.  When 
Hauck  came  home  in  the  evening,  his  wife 
told  him  about  Vette's  visit,  and  the  next 
morning  he  went  to  ^^t^^s  office  and  notl- 
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fled  the  latter,  or  a  girl  In  his  employ,  that 
there  was  something  wrong  with  the  note, 
and  not  to  buy  It  Thereupon  Vette  told 
Wemse  that,  as  Hanck  objected  to  the 
note,  he  (Vette)  wonid  not  purchase  It 
Vette  swore  that  two  days  afterwards 
Wemse  told  him  Hauck'  was  satisfied  to 
have  his  Indorsement  stand.  Vette  said  he 
did  not  accept  Wemse's  statement,  bnt 
sent  his  clerk  to  Inquire  of  Hanck  If  this 
was  true,  and  Hauck  said  It  was.  The  clerk 
testified  In  corroboration  of  this  statement 
but  Hauck  denied  ever  telling  Vette,  or  his 
agent  that  his  Indorsement  was  all  right 
and  the  note  might  be  safely  purchased, 
or  anything  of  the  like  Import.  He  swore 
that  after  he  notified  Vette  not  to  buy  he 
beard  nothing  more  of  the  matter  until  Vette 
demanded  payment  It  appears  that,  after 
Hauck  had  notified  Vette,  Sacher  put  $500 
more  mining  stock  in  Hauck's  hands,  mak- 
ing a  total  of  $1,500  worth  of  stock  which 
be  held  as  security;  but  Hauck  swore  he 
was  still  dissatisfied  with  the  security  and 
unwilling  to  take  the  risk  of  Indorsing  the 
note.  There  was  eyldence  pro  and  con  as  to 
the  value  of  the  mining  stock.  That  for 
the  plaintiff  went  to  show  it  at  a  market 
value  of  $1.00  a  share  and  an  intrinsic  ralne 
of  less,  whereas  the  testimony  for  the  de- 
fendant tended  to  show  It  was  worthless. 
The  mining  company  had  acquired  40  acres 
of  wild  land  in  Jefferson  county  for  $2,500, 
put  some  mining  machinery  on  It  which 
cost  $1,500  to  $2,000,  had  $400  or  $500  In 
the  bank,  and  owed,  as  we  understand, 
$1,600,  besides  a  claim  by  Sacher  for  $1,700. 
The  par  value  of  the  stock  issued  was  $50,- 
000,  but  about  $8,000  of  this  was  in  the 
treasury. 

The  main  point  urged  for  reversal  Is  that 
the  evidence  conclusively  showed  the  mining 
stock  pledged  to  Hauck  to  Induce  him  to 
indorse  the  note  had  an  Intrinsic,  if  not  a 
market  value,  and  that  as  be  received  sab- 
Btantial  value  for  the  Indorsement  he  re- 
mained bound,  notwithstanding  his  attempt 
to  terminate  his  llablUty.  The  court  left  it 
to  the  juty  to  find  whether  or  not  the  stock 
was  worthless,  and  made  Hauck's  right  to  a 
verdict  d^end  on  a  finding  that  it  was. 
Plaintiff's  counsel  say  the  court  erred  In  sub- 
mitting the  issue  to  the  jury,  as  all  the  evi- 
dence tended  to  show  the  stock  had  a  value. 
Our  opinion  of  the  evidence  Is  otherwise. 
The  company  was  in  debt  to  some  extent  and 
its  assets  were  meager  and  speculative.  It 
was  capitalized  for  $50,000,  which,  on  the 
most  liberal  estimate  of  the  value  of  the  prop- 
erty, was  five  or  six  times  what  it  was  worth. 
A  shaft  had  been  sunk  on  the  40  acres  of 
land,  but  no  mineral  struck.  There  was  pos- 
itive testimony  for  the  plaintiff  that  the  stock 
was  without  value.  Moreover,  we  are  not 
prepared  to  say  the  Inference  is  unwarranted 
that  stock  in  a  concern  whose  affairs  are  in 
the  condition  the  Hampton  Lead  Mining  Com- 
pany's were  has  no  real  value,  either  Intrln^ 


sic  or  market  If  mining  operations  bad 
been  continued,  ore  in  paying  quantity  might 
have  been  found,  or  the  company  might  have 
used  up  its  assets  and  run  In  debt  fruitlessly. 
On  the  other  hand,  the  mere  fact  that,  had 
business  been  discontinued  and  all  the  assets 
converted  into  cash,  a  small  dividend  might 
have  been  paid  on  the  stock,  would  hardly 
give  the  stock  a  genuine  present  value;  for 
there  was  no  intention  to  do  this — quite  the 
contrary.  We  think  it  was  a  fair  conclusion 
from  the  evidence  that  the  sto<&  pledged  to 
Hauck  as  security  was  wholly  wortbless. 
Hauck  could  neither  sell  the  stock  on  the 
market,  nor  realize  anything  by  winding  up 
the  company,  or  otherwise. 

It  is  further  urged  that  Vette  had  no 
notice  or  knowledge  of  the  failure  of  the  con- 
sideration for  Hauck's  Indorsement — that  is. 
of  the  worthlessness  of  the  stodc — but  was 
only  told  by  Hauck  there  was  something 
wrong  with  the  note  and  not  to  buy  It  The 
argument  in  this  connection  is  that  an  in- 
dorsee of  a  negotiable  note  for  value  before 
maturity  cannot  be  affected  by  equities  ex- 
isting between  the  parties  to  the  instrument 
unless  he  has  knowledge  of  the  specific  facts 
out  of  which  the  equities  spring.  SuflSce  to 
say  as  to  this  proposition  that  when  Hau<& 
notified  Vette  ndt  to  purchase  the  note,  and 
that  there  was  something  wrong  abont  it, 
Vette  accepted  the  warning  as  sufiScient.  and 
declared  to  Hauck  that  he  would  not  pur 
chase  unless  everybody  was  satisfied.  There 
to  no  positive  testimony  that  Hauck,  or  any 
one  else,  told  Vette  the  stock  pledged  to  the 
former  was  of  no  value,  but  there  are  circum- 
stances tending  to  show  Vette  understood 
why  Hauck  repudiated  his  Indorsement  At 
first  Vette  refused  to  buy  -without  Hanck's 
approval  of  the  note.  Afterwards,  on  being 
told  by  Wemse  that  Hauck's  objection  to 
his  buying  was  withdrawn,  he  sent  word  to 
Hauck  to  be  at  his  (Vette's)  place  of  busi- 
ness by  noon  if  he  wished  to  object  to  the 
purchase  of  the  note  on  the  faith  of  his  in- 
dorsement Haudc  was  on  hand  between  12 
and  1  o'clock,  and  was  informed  he  was  too 
late,  as  Vette  had  already  bought  the  obli- 
gation. The  latter  paid  about  $200,  he  said. 
These  facts  go  fo  prove  Vette  acted  In  bad 
faith.  He  failed  to  keep  his  promise  not  to 
buy  until  Hauck  was  willing  he  should,  un- 
less Hauck  gave  consent  a.tter  his  first  refus- 
al ;  and  as  to  this  latter  Issue  the  testlmony 
conflicted.  It  Is  undonbtedly  trae  that  mere 
suspicion  on  the  part  of  a  purchaser  of  a  ne- 
gotiable instrument  before  maturity  tbat  the 
instrument  is  tainted  with  fraud  will  not  pre- 
TOit  the  poicbaser  from  being  a  holder  in 
good  faith.  Hamilton  v.  Marks.  63  Mo.  167. 
And  decisions  are  to  be  found  which  say  a 
purchaser  must  have  notice  or  knowledge  of 
the  specific  facts  impeaching  the  validity  of 
the  instrument  Bank  v.  Pipkin,  66  Mo. 
App.  592;  Leavltt  v.  Taylor,  163  Mo.  IBS. 
63  S.  W.  386.  Bnt  the  decisive  fact  In  this 
case  Is  that  Vette  admitted  accepting  Hauck'a 
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notice  regarding  the  Inilnnlty  of  the  note  as 
sufficient  warning  not  to  bvj,  and  that  be 
agreed  with  Ebnctc  be  wonid  not  buy. 
Therefore,  nnlesa  he  afterwards,  and  before 
buying,  received  some  notice  from  Hanck  to 
the  contrary,  or  It  appears  that  HaudE  after- 
wards concluded  to  stand  by  Ills  Indorsemoit, 
Vette  cannot  claim  to  be  an  innocent  pur- 
chasOT,  If  the  indorsement  was  procured  by 
fraud. 

Defendant's  wife  was  permitted  to  testify 
on  tbe  gronnd  that  she  was  his  agent  He 
swore  she  was  his  agent  In  taking  orders  and 
paying  bills  in  connection  with  his  business, 
which  was  that  of  an  expressman.  We  think 
there  was  no  evidence  to  prove  she  was  bis 
agent  in  this  particular  connection.  She  was 
an  Incompetent  witness.  But  she  swore  to 
nothing  of  Importance  which  was  not  testi- 
fied to  by  Tette  himself,  and  there  is  no 
reason  to  reverse  the  Judgment  because  her 
testimony  was  received. 

We  think  the  case  was  quite  carefully 
tried  and  that  no  reversible  error  was  com- 
mitted. The  judgment  is  therefore  affirmed. 
All  concur. 


HOBTON  V.  TERMINAL  HOTEL  ft  AR- 
CADE CO. 
(St.  Loaia  Court  of  Appeals.    Misaourl.    Oct 
IT,  1605.) 

1.  IWWKBDPEBa — PBOPBBTT    OF    GUXBTS— Saxx- 

Kkewwo — Sates — Failube  to  Deposit. 
Where  defendant  hotel  company  had  i>ro- 
Tided  a  safe  for  the  deposit  of  the  valuables  of 
guests  and  posted  notices  to  such  effect,  as  re- 
quired by  Bev.  St  1809,  g  7578,  a  guest  who 
merely  handed  a  box  containing  a  valuable  lock- 
et to  tbe  clerk  and  requested  him  to  keep  it  for 
him,  without  disclosing  its  contents  to  tbe  clo'k 
or  requesting  that  It  oe  deposited  in  the  safe, 
was  not  entitled  to  recover  for  its  loss  against 
tbe  hotd  company  as  an  innkeeper,  under  the 
express  provisions  of  such  section. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Innkeepers.  {|  27,  33.] 

2.  Same — MKAsmoi  of  Liakutt — Gratttitottb 
Bailex. 

Where  a  guest  of  a  hotel  deposited  a  box 
containing  jewelry  with  the  clerk,  to  be  tem- 
porarily kept  for  him,  without  disclosinK  the 
contents  of  the  box  or  requesting  that  It  be 
kept  in  tiie  hotel  safe,  the  innkeeper  was  re- 
sponsible only  as  a  gratuitous  bailee  fbr  gross 
negligence. 

[Ed.  Note. — For  cases  in  point,  see  toL  27, 
Cent  Dig.  Innkeepers,  {{  17,  zMS.] 

3.  Same — Comflaiht. 

Where  a  complaint  against  a  hotel  company 
for  loss  of  property  belonging  to  a  guest  alleged 
a  deliveiy  of  the  property  to  defendant  and  its 
fallnre  to  return  It,  It  stated  a  sufficient  cause 
of  action  against  defendant  as  a  gratuitous 
bailee. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Innkeepers,  {  86.] 

4.  Same — iHSTSuoraoifs. 

Where  a  hotel  company  was  liable  as  a  gra- 
tuitous bailee  for  the  loss  of  property  belonging 
to  a  guest  it  was  error  to  refuse  to  charge  that 
it  was  bound  to  take  such  care  of  the  property 
as  tbe  most  inattentive  and  thoughtless  person 
would  take  of  his  own  property. 

(Ed.  Note. — ^For  eases  in  point  see  voL  27, 
Cent  Dig.  Innkeepers,  {  22-33.] 


Appeal  from  St  Louis  Circuit  Court ;  Dani 
D.  Fisher,  Judge. 

Action  by  Floyd  W.  Horton  against  the  Ter- 
minal Hotel  ft  Arcade  Company.  From  a 
judgment  fOr  plaintiff,  defoidant  appeals. 
Reversed. 

Andrew  M.  Sullivan,  for  appellant  Allen 
0.  Orrlck,  for  respondent 

Opinion. 

OOODB,  J.  Plalntur,  while  a  guest  at  tbe 
Terminal  Hotel  In  St  Louis,  lost  a  gold-filled 
locket  containing  an  ivory  miniature,  botb 
alleged  to  be  of  tbe  value  of  $221.  The  de- 
fendant company  was  conducting  the  hotel 
at  the  time,  and  this  action  was  instituted  to 
recover  the  value  of  the  lost  property.  It 
appears  that  lodging  Is  furnished  to  the  trav- 
eling public  at  tbe  Terminal  Hotel,  but  not 
food.  There  Is  a  restaurant  contiguous,  but 
not  operated  by  the  defendant  Tbe  hotel 
company  itself  furnishes  nothing  more  in  tbe 
way  of  entertainment  than  lodging.  It  ad- 
vertises its  house  as  a  hotel,  receives  as  tran- 
sient guests  all  who  apply  for  lodging,  and 
is  conducted  under  a  hotel  license. 

Because  food  is  not  furnished  defendant 
contends  it  is  not  an  innkeeper,  nor  subject 
to  the  onerous  responsibilities  of  an  inn- 
keeper for  tbe  loss  of  property  belonging  to 
guests.  A  great  deal  of  learning  can  be 
found  in  the  books,  and  some  nice  distinc- 
tions, regarding  the  facts  requisite  to  con- 
stitute a  person  an  innkeeper  in  the  techni- 
cal sense.  Anciently  it  was  the  law  that 
an  innkeeper  was  one  who  held  himself  out 
as  ready  to  receive  all  travelers  and  enter- 
tain them  with  both  lodging  and  food,  and 
perhaps  feed  and  stable  their  horses,  or, 
as  the  old  expression  ran,  provide  entertain- 
ment "for  man  and  beast"  Changes  in 
the  modes  of  travel,  and  the  custom  of  fur- 
nishing food  and  lodging  separately,  have  re- 
laxed the  definition  of  an  Innkeeper.  Com- 
monwealth V.  Wetherbee,  101  Mass.  214.  It 
might  be  held  that  a  hotel  where  any  traveler 
is  given  lodging  is  an  Inn  nowadays,  even 
though  the  guests  take  their  meals  elsewhere. 

But  we  see  no  reason  why  we  should  go 
Into  and  decide  this  question  In  the  present 
controversy;  for,  conceding  that  the  defend- 
ant conducted  an  Inn  in  the  technical  sense, 
the  proof  is  that  an  iron  safe  suitable  for  the 
safe-keeping  of  money  and  jewelry  was  kept 
in  the  hotel  and  that  notices  of  the  fact  were 
posted  as  required  by  the  statutes.  Plaintiff 
himself  thus  testified,  as  did  defendant's  em- 
ployes. Now,  tbe  statutes  provide  that  in 
such  circiunstances  no  Innkeeper  In  this  state 
shall  be  liable  for  tbe  loss  of  money  or  jewel- 
ry or  gold  and  silver  articles  belonging  to  a 
guest,  unless  the  guest  offered  to  deliver  the 
property  to  the  Innkeeper  for  deposit  In  the 
safe  and  tbe  Innkeeper  refused  to  receive  or 
to  deposit  it  Rev.  St  1899,  {  7678.  Plaintiff 
never  offered  the  lost  articles  for  deposit  in 
tbe  safe  of  the  Terminal  Hotel  Company. 
Before  going  Into  the  adjacent  restaurant 
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to  get  his  snpper,  he  banded  a  box  contolnliig 
the  locket  to  the  clerk  and  requested  him  to 
keep  It  for  him,  but  gave  the  clerk  no  infor- 
mation concerning  the  contents  of  the  box. 
In  truth,  the  plalntlft  admits  he  Intended  to 
get  the  locket  after  supper  and  keep  it  in  his 
room  during  the  night,  but  says  he  forgot  to 
call  for  it  and  never  thought  of  it  again 
until  midnight  and  after  he  had  retired. 
When  he  remembered  leaving  it  with  the 
clerk,  he  rang  for  a  bell  boy  and  sent  him  to 
get  the  locket,  at  the  same  time  showing  the 
boy  another  locket  like  it  This  was  the  first 
time  any  employe  about  the  hotel  knew  what 
was  in  the  box  the  plaintiff  had  left  with  the 
clerk.  When  the  bell  boy  asked  for  the 
locket,  the  clerk  with  whom  it  bad  been 
left  had  gone  off  watch,  and  the  night  clerk 
who  had  come  on  could  not  find  it  About 
8  o'clock  at  night  this  clerk  did  find  it,  and, 
after  opening  the  box  and  seeing  the  locket 
Inside,  intrusted  It  to  the  bell  boy  to  take  to 
plaintiff's  room.  The  boy  laid  the  box  on  a 
balustrade  in  the  hotel  imtil  he  filled  an 
order  for  liquor  which  some  guests  had  given, 
and  when  he  returned  it  was  gone.  The 
clerk  with  whom  the  box  was  left  had  laid 
it  on  a  desk  In  the  office  under  some  papers, 
where  the  night  clerk  found  it  These  are 
the  undisputed  facts. 

Now,  it  is  plain  that  when  plaintiff  banded 
the  box  containing  the  locket  to  the  hotel 
clerk  to  keep  until  supper  was  over,  not  ajH 
prising  him  of  its  contents,  the  hotel  company 
became,  at  most,  a  gratuitous  bailee  or  de- 
po»itary,  and  was  liable  only  for  gross  negli- 
gence in  the  care  of  the  property.  It  as- 
sumed no  liability  as  an  innkeeper,  for  the 
reason  that  the  article  was  one  which,  under 
the  statute  we  have  died,  it  was  plaintlCTs 
duty  to  Intrust  to  the  defendant  to  be  de- 
posited in  the  hotel  safe.  The  defendant 
was  responsible  only  as  bailee,  and  we  think 
the  complaint  was  sufficient  to  charge  it  in 
that  capacity.  It  alleged  the  delivery  of 
the  property  to  the  defendant  and  the  hotel 
company's  failure  to  return  it  Proof  of 
those  facts  cast  the  burden  on  the  defendant 
to  excuse  Itself  for  not  delivering  the  prop- 
erty. Standard  Milling  Ck).  v.  Transit  Co., 
122  Mo.  258,  26  S.  W.  704;  Kincheloe  v. 
Priest,  89  Mo.  240.  1  S.  W.  235,  68  Am.  Rep. 
IIT. 

But  the  defendant  requested  a  declaration 
of  law  on  this  branch  of  the  case,  which  the 
court  erroneously  refused.  An  Issue  of  fact 
arose  regarding  the  care  defendant  had  ob- 
served in  caring  for  the  property — an  issue 
to  be  found  by  the  Judge  as  trior  of  the  facts. 
The  declaration  was.  In  effect,  that -the  de- 
fendant was  a  depositary  of  the  locket,  and 
was  bound  only  to  take  such  care  of  it  as 
the  most  inattentive  and  thoughtless  person 
would  take  of  his  own  property,  and  if  the 
court  believed  from  the  evidence  ttiat  the  de- 
fendant used  that  degree  of  care,  but  never- 
theless the  property  was  lost,  a  verdict 
should  be  returned  in  defendant's  favor.    In 


a  similar  case  the  Supreme  Court  declared 
the  law  in  accordance  with  that  declaration, 
holding  it  was  err<»eous  to  give  an  instruc- 
tion that  a  hotel  propriet(»,  liable  oaiy  as  a 
gratuitous  bailee,  was  responsible  for  gross 
negligence,  without  defining  the  meaning  of 
that  phrase,  and  that  it  meant  the  omission 
to  use  the  degree  of  care  which  even  the  most 
Inattentive  and  thoughtless  never  failed  to 
take  of  their  own  concerns.  Wiser  t.  Ghes- 
ley,  63  Mo.  647. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


TROLL  ▼.  SAUERBRUN  et  aL 

(St  Iiouis  Court  of  Appeals.    Missouri.    Oct 
17,  ma.) 

1.  Cancxixation  of  Inbtbuuxnts— Dcko  of 
Tbust  —  Release  —  Ihaovxxtancb  —  Mis- 
take. 

Where  complainant* ■  father,  from  whom 
he  acquired  title  to  certain  premises,  had  oo 
intention  of  surrendering  his  lien,  in  favor  of 
the  junior  lien  of  S.,  by  executing  a  release  of 
a  deed  of  trust  thereon,  but  released,  believ- 
ing that  8.  had  no  lien,  complainant  was  en- 
titled to  a  eancellation  of  such  release  for 
mistake,  which  would  not  operate  prejudicially 
to  any  one  but  S.,  and  would  place  him  in  the 
same  position  he  was  in  before  it  was  executed. 

2.  Same— Neouoenok. 

Where  there  were  many  deeds  of  trust  with 
the  sanve  trustee  on  certain  property,  and  the 
holder  of  one  of  them,  after  having  purchased 
the_  property  on  foreclosure,  released  his  deed, 
believing  that  a  junior  lien  holder  had  no  lien, 
he  was  not  guilty  of  such  negligence  as  would 
prevent  a  court  of  equity  from  canceling  the 
release  for  mistake. 

Error  to  St  Louis  Clrcolt  Court ;  O'Neill 
Ryan,  Judge. 

Bill  by  William  Troll  against  Oeorge  Saa- 
erbrun  and  others.  From  a  decree  In  favor 
of  plaintiff,  defendants  bring  error.    Affirmed. 

Chester  H.  Krum,  for  plaintiffs  In  em^. 
Becker  &  Troll,  for  defendant  Is  error. 

Opinion. 

GOODB,  J.  Prior  to  May  10,  1802,  Fred- 
erick  W.  Fout  owned  three  lots  In  block  5  of 
Grand  addition  to  the  city  of  St  Louis.  The 
three  lots  were  Nos.  34,  35,  and  36  of  city 
block  No.  3,743,  and  had  a  frontage  of  76  feet 
on  the  north  line  of  Finney  avenue  and  a 
depth  of  140  feet  On  said  May  10,  1892, 
Fout  and  his  wife  gave  a  deed  of  trust  on  the 
three  lots  to  James  F.  Brady  In  trust  to  se- 
cure a  bond  to  the  Midland  Building  &  Loan 
Association  for  $6,000.  On  August  9,  1892, 
Fout  and  wife  gave  a  deed  of  trust  on  the 
three  lots  to  said  Brady  to  secure  a  bond  of 
$4,000  to  said  loan  association.  Subsequent- 
ly, a  portion  of  those  bonds  having  been  paid 
to  the  Midland  Loan  Association,  James  F. 
Brady,  as  trustee,  released  lot  84  from  the 
liens  of  the  two  deeds  of  trust,  but  left  tlie 
liens  standing  on  lots  35  and  86,  and  there- 
after George  Sauerbmn  the  defendant  be- 
came the  owner  of  the  two  bonds.    Lot  34 
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having  been  thna  cleared  of  Incombrancea^ 
Font  and  wife  (m  November  18, 1892,  executed 
a  deed  of  tmst  on  It  to  Kdward  H.  Fisher  to 
secnre  a  promissory  note  of  $1,000,  and  on 
April  S,  1893,  executed  another  deed  of  trust 
on  said  lot  to  Otto  Mersman,  trustee,  to  se- 
cure a  note  for  $1,000,  and  on  October  24, 
1865,  executed  a  third  deed  of  trust  on  said 
lot  to  James  V.  Brady,  trustee,  to  secure  a 
promissory  note  for  |1,164,  payable  to  the  de- 
fendant Sauerbrun.  When  this  last  deed  of 
trust  was  given,  lota  85  and  36  were  still 
subject  to  the  deeds  of  tmst  dated  May  10, 
1892,  and  August  9,  1892,  and  the  bonds  se- 
cured by  them  were  both  owned  by  Sauer- 
brun, who  therefore  held  three  deeds  of  trust 
In  which  Brady  was  trustee.  Lot  34  was  sub- 
ject to  the  deeds  of  trust  of  November  18, 

1892,  and  April  8,  188S.  The  notes  secured 
by  the  two  latter  instruments  were  purchased 
from  the  bolder  by  Henry  Troll,  father  of 
William  Troll,  the  plaintiff.  When  those 
notes  fell  due.  Font  was  imable  to  pay  them, 
BO  he  and  his  wife  executed  a  quitclaim  deed 
to  Henry  Troll  November  14,  1885,  conveying 
to  said  Troll  the  three  lots,  84,  86,  and  36. 
The  effect  of  this  conveyance  was  to  put  the 
title  to  lots  36  and  36  in  Troll  subject  to  two 
deeds  of  trust  dated  May  10, 1882,  and  August 
9,  1882.  and  put  the  title  to  lot  34  in  him  sub- 
ject to  two  deeds  of  trust  held  by  him,  to  wit, 
those  dated  November  18,  1892,  and  April  3, 

1893,  and  subject  to  the  third  deed  of  trust,  in 
which  Sauerbrun  was  beneficiary,  dated  Oc- 
tober 24,  1885.  Thereafter,  on  January  4, 
1886,  Uie  deed  of  trust  dated  May  10,  1882, 
was  foreclosed  by  a  sale,  and  the  two  lots 
covered  by  It,  to  wit,  lots  35  and  86,  were 
purchased  by  Sauerbrun  for  $10,180,  which  Is 
alleged  to  have  been  sufflcient  money  to  dis- 
charge the  balance  due  on  the  bonds  secured 
by  the  two  deeds  of  tmst  dated  May  10, 1882, 
and  August  9, 1882,  and  also  the  note  secured 
by  the  deed  of  tmst  of  October  24,  1896, 
which.  If  not  discharged,  was  a  lien  on  lot 
34.  James  F.  Brady  was  the  trustee  in  all 
those  deeds  of  trust,  and  George  Sauerbrun 
was  the  behefldary  at  the  time  of  the  sale. 
Whether  in  fact  Brady,  the  trustee,  got  money 
enough  by  the  sale  of  lots  35  and  36  to  pay, 
not  only  the  bonds  secured  on  them,  which 
bonds  Font  owed  to  Sauerbrun,  but  also  to 
pay  the  note  for  $1,164  owed  by  Font  to 
Sanerbmn,  and  a  lien  on  lot  34,  is  immaterial 
to  the  decision  of  the  present  case.  What  is 
certain  Is  that  Henry  Troll  believed  the  deed 
of  trust  of  October  24, 1895,  on  lot  34  had  been 
■atisfled,  and  that  said  .lot,  which  had  been 
conveyed  to  him  by  Font's  quitclaim  deed, 
was  subject  to  no  incumbrance,  except  the 
two  deeds  of  tmst  dated  November  18,  1892, 
and  April  3,  1893,  the  notes  secured  by  which 
deeds  he  (Troll)  owned.  Under  this  impres- 
sion Troll  caused  Edward  H.  Fisher,  the 
trustee  in  the  deed  of  November  18,  1892,  to 
release  the  same  on  the  margin  of  the  record, 
thereby  releasing  the  lien  to  secure  the  note 
tat  $4^000  deecribed  In  said  deed.    This  left 


the  lot  subject  to  the  note  for  $1,000  secured 
by  the  deed  of  tmst  of  April  3,  1893,  and 
owned  by  Troll,  and  apparently  subject  to  the 
deed  of  tmst  for  $1,164  of  October  24,  1885, 
held  by  Sauerbrun.  In  other  words,  the  ef- 
fect of  the  release  was  to  give  up  Henry 
Troll's  security  on  the  lot  for  a  debt  of 
$4,000,  and  place  Sanerbmn's  later  deed  of 
October  24,  1895,  as  the  second  Uen  on  the 
property,  instead  of  the  third.  In  March, 
1902,  with  affairs  in  this  posture,  Henry 
Troll  died,  and  the  title  to  lot  34  vested  in 
his  son,  William  Troll,  who  is  the  owner  of 
the  note  for  $4,000  secured  by  the  deed  of 
trust  of  November  18,  1892,  and  of  the  note 
for  $1,000  secured  by  the  deed  of  tmst  of 
April  3,  1893.  When  the  suit  was  brought, 
James  F.  Brady,  as  trustee  in  the  deed  of 
trust  of  October  24,  1895,  was,  at  the  request 
of  Sauerbrun  advertising  lot  .3^4,  and  the  sale, 
if  made,  would  pass  the  title  to  the  lot  to  the 
purchaser,  subject  only  to  plaintiff's  lien  for 
$1,000,  and  relieved  of  the  Hen  for  his  note 
of  $4,000.  Plaintiff  therefore  instituted  the 
present  action  to  cancel  and  annul  the  re- 
lease of  the  deed  of  trust  of  November  18, 
1892,  on  the  ground  that  Henry  Troll  pro- 
cured said  release  to  be  made  by  inadvertence 
or  mistake,  supposing  at  the  time  that  he  held 
the  only  liens  on  the  property.  The  trial  in 
the  circuit  court  resulted  in  a  decree  for  the 
plaintiff  as  prayed. 

On  the  appeal  it  is  assigned  for  error  that 
certain  statements  made  by  Henry  Troll,  now 
deceased,  In  his  lifetime,  tending  to  show  be 
had  said  release  executed  by  mistake,  were 
admitted  in  evidence.  Likely  these  state- 
ments were  Incompetent  as  self-serving  dec- 
larations. Whether  they  were  or  not,  the 
evidence  conclusively  shows  that  the  release 
was  due  to  inadvertence  and  mistake  on  the 
part  of  Henry  Troll ;  be  having  no  intention 
of  surrendering  his  lien  on  the  property  In 
favor  of  the  Junior  lien  of  Sauerbrun,  but 
supposing  at  the  time  that  Sauerbrun  had  no 
lien.  It  is  not  denied  that  Troll  was  under 
this  impression  when  the  release  was  made; 
but  it  is  insisted  that  he  was  negligent,  and 
therefore  not  entitled  to  relief.  His  negli- 
gence did  nobody  but  himself  any  harm,  and 
Sauerbrun  cannot  take  advantage  of  It  to 
have  his  subsequent  deed  of  trust  take  the 
place  of  Troll's  prior  one  and  thus  cause  a 
loss  to  plaintiff.  Such  a  result  would  be  un- 
conscionable. To  reinstate  the  lien  inad- 
vertently released  will  not  prejudice  the 
rights  of  Sauerbrun  In  the  slightest  degree, 
but  win  leave  him  with  the  same  security  he 
enjoyed  before  that  release  was  made.  Troll 
was  not  culpably  careless  in  making  the  mis- 
take he  did,  considering  the  fact  that  there 
were  so  many  deeds  of  trust  with  the  same 
trustee.  Any  one  was  liable  to  get  confused 
about  them.  It  Is  not  every  degree  of  negli- 
gence which  will  prevent  a  court  of  equity 
from  granting  a  relief  In  a  case  like  this.  It 
is  said  by  a  standard  author  that  the  best  au- 
thorities lay  down  the  rale  that  the  neglect 
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must  amount  to  the  violation  of  a  positiye 
legal  dnty ;  tbat  even  clearly  established  neg- 
ligence will  not  be  sufficient  ground  for  re- 
fusing relief.  If  the  other  party  was  not 
prejudiced  thereby.  2  Pomeroy,  Bq.  Juris. 
(3d  Ed.)  {  856,  citing  U.  S.  Bank  v.  Bank  of 
Ga.,  10  Wheat  338,  6  L.  Ed.  334;  Mayer  v. 
Mayor,  etc.,  63  N.  Y.  466;  Snyder  v.  Ivea,  ^ 
Iowa,  157.. 
The  decree  is  affirmed.    All  concur. 


STATE  V.  JONES. 

(St.   Lonls  Court  of  Appeals.    Missouri.   X>ct. 
17,  lOfe.) 

1.  CaiMiNAL  Law— Vebdict— PoBM. 

A  verdict  in  a  criminal  case,  whereby  the 
jury  "assess  the  punishment  at  $40,"  was  not 
defective  because  the  word  "fine"  was  omitted. 

2.  EUBKZZLEUEST — VEBDICT. 

Where  the  verdict  of  guilty,  in  a  prosecu- 
tion for  embeszlement,  failed  to  state  that  the 
defendant  was  guilty  as  charged  in  the  indict- 
ment, or  whose  money  was  embezzled,  it  was 
fatally  defective. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Embezzlement,  {  76.] 

3.  Sahk. 

A  verdict  finding  the  defendant  "guilty 
of  embezzlement  by  bailee,"  Instead  of  "as 
bailee,"  was  defective. 

4.  Samb— AnifiBsiBiiiiTT  or  Eviderob— Mat- 
ters OF  Defense. 

Where  $30  was  advanced  to  an  attorney, 
of  which  $10  was  for  his  fee  and  $20  to  procure 
bondsmen  for  his  client,  and  the  attorney  was 
accused  and  tried  for  embezzlement  of  the 
entire  amount,  he  was  etatitled,  for  the  purpose 
of  showing  that  he  had  earned  his  fee,  to  in- 
troduce evidence  of  responsible  men,  who  fol- 
lowed the  business  of  signing  bonds  for  pris- 
oners, that  he  had  tried  to  get  them  to  make 
a  bond  for  his  client 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  G.  Taylor,  Judge. 

L«ul8  C.  Jones  was  convicted  of  embezzle- 
ment, and  appeals.    Reversed. 

Jas.  M.  Rollins,  for  appellant  Arthur  N. 
Sager,  for  the  State. 

Opinion. 

GOODE,  J.  The  defendant  was  Indicted 
under  section  1914  of  the  Revised  Statutes  of 
1809  for  feloniously  embezzling  $30  belonging 
to  one  RoUa  Bohee.  The  alleged  owner  of 
the  money  is  a  colored  woman,  and  at  the 
time  of  the  supposed  bailment  was  imprison- 
ed In  the  Jail  of  the  city  of  St.  Louis 
awaiting  action  by  the  grand  Jury  on  a  charge 
against  her  of  robbery  in  the  first  degree. 
The  defendant  is  a  colored  man  and  an 
attorney  at  law.  On  October  0,  1903,  the 
Bohee  woman  employed  Jones  to  obtain  bail 
for  her.  A  negro  man  by  the  name  of  Otto 
Sutter,  the  paramour  of  Rolla  Bohee,  was 
implicated  In  the  same  charge  of  robbery, 
and  either  be  or  the  woman  gave  Jones  $30 
on  that  day,  of  which  $10  was  In  payment 
for  Jones'  services  in  seeking  bondsmen,  and 
the  remainder  to  be  used  to  Induce  some  re- 
sponsible person  to  sign  the  bond.    The  evi- 


dence is  conflicting  as  to  whether  Suttw  or 
Holla  Bohee  owned  and  advanced  the  money 
— a  material  question.  ,  Jones  gave  this  re- 
ceipt: "St  Louis  City  Jail,  October  9,  1903. 
Received  of  Rolla  Bohee  thirty  dollars, 
twenty  of  which  Is  for  bond  and  $10  (ten 
dollars)  on  account  for  attorney  fee;  $5  more 
to  be  paid  when  the  bond  is  signed.  J*.  C. 
Jones."  Jones  swore  that  at  the  time  be 
gave  the  receipt  he  Inadvertently  recited  that 
the  money  had  l)een  received  from  Rolla 
Bohee,  as  it  was  advanced  in  her  interest 
but  tliat  in  truth  it  was  advanced  by  Sutter 
for  her,  and  was  Sutter's.  He  was  eorrol)- 
orated  in  this  statement  by  one  of  the  Jail 
guards,  who  witnessed  the  transaction. 
There  was  testimony  tending  to  show  it  was 
Rolla  Bohee's  money,  and  that  she  paid  It  to 
Jones  herself.  We  dwell  on  this  point  be- 
cause it  Is  earnestly  Insisted  tlie  Judgment 
should  be  reversed  on  the  ground  that  there 
is  no  substantial  evidence  to  prove  the  de- 
fendant embezzled  Rolla  Bohee's  money,  as 
he  was  charged  with  doing  in  tlie  indictment; 
tbat  practically  all  the  evidence  showed  the 
money  received  by  defmdant,  whether  em- 
bezzled by  him  or  not  belonged  to  Sutter. 
There  was  substantial  evidence  on  both  sides 
of  the  issue,  which  stood,  th»efore,  for  de- 
termination by  the  Jury. 

The  state  utterly  failed  to  prove  Jones 
committed  a  felony  by  embezzling  $30  as 
charged  In  the  Indictment,  but  he  was  con- 
victed of  embezzling  less  than  tbat  sum. 
The  verdict  of  the  Jury  Is  as  follows:  "We. 
the  Jury  in  the  above-entitled  cause,  find 
the  defendant  guilty  of  embezzlement  by 
bailee  of  money  less  than  tbirty  dollars  930) 
and  assess  the  punlslmient  at  forty  oo/i«« 
dollars  ($40.00).  Hy.  Rosenthal,  Foreman." 
The  verdict  Is  assailed  as  invalid  because 
It  omitted  the  word  "fine"  in  assessing  the 
punishment;  but  we  think  that  criticism  Is 
trivial.  Verdicts  are  required  to  be  reason- 
ably certain,  and  this  one  Is  as  to  the 
punishment  No  other  meaning  can  be  at- 
tached to  the  particular  clause  criticised  ex- 
c^t  that  a  fine  of  $40  was  imposed.  It 
would  be  foolish  to  hold,  as  we  are  asked  to 
do,  that  the  verdict  meant  Jones  should  pay 
the  $40  as  a  debt  due  Rolla  Bohee.  The  ver- 
dict fixes  $40,  not  as  a  debt  owed  by  the  de- 
fendant to  the  prosecuting  vrltness,  but  as  a 
punishment  for  the  offense  of  which  be  was 
found  guilty. 

There  are  much  more  serious  objections  to 
the  verdict  It  did  not  find  the  defendant 
gnillty  in  manner  and  form  as  charged  in 
the  IJadictment,  and.  Indeed,  could  not,  with- 
out qualifying  the  finding  as  to  the  amount 
embezzled;  for  he  was  Indicted  for  a  felony 
and  found  guilty  of  embezzling  a  sum  too 
small  for  the  offense  to  be  felonious.  The 
verdict  contains  no  allusion  to  the  indict- 
ment. Neither  does  it  find  whose  money 
was  embezzled.  Whose  money  Jones  had 
was  a  vital  issue.  Much  of  the  evldHice 
went  to  prove  Sutter  furnished  the  money 
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(or  the  benefit  of  Rolla  Bohee,  and,  for 
aught  that  appears  In  the  verdict,  the  jury 
mar  hare  fonnd  Jones  gnilty  of  embezzling 
Satter's  money.  If  It  bad  found  him 
goltty  of  embezzling  money  as  charged  In 
the  Indictment,  perhaps  this  objection  would 
be  met.  But,  as  the  verdict  stands,  there  is 
nothing  to  show  the  jury  found  the  defend- 
ant had  embezzled  money  belonging  to  any 
person.  The  necessity  of  setting  forth,  in  a 
verdict  like  the  one  before  us,  the  essential 
ingredients  of  the  crime  of  which  a  defend- 
ant is  found  guilty,  was  expounded  in  State 
V.  De  Witt,  186  Mo.  69,  84  S.  W.  968.  In 
the  opinion  in  that  case  reference  was  made 
to  HnAnan  v.  State,  89  Ala.  88,  8  South.  28, 
a  decision  dealing  with  a  conviction  for  em- 
bezzlement Hufbnan  had  been  Indicted  for 
embezzling  $150  of  Sells  Bros.  The  verdict 
against  him  was:  "We,  the  jury,  find  the 
defendant  guilty  of  embezzling  a  simi  of 
money  less  than  $25.00."  This  verdict  was 
held  to  be  special,  and  to  be  invalid,  because 
there  was  no  finding  that  the  money  be- 
longed to  Sells  Bros.,  as  alleged  in  the  In- 
dictmoit.  That  decision  was  approved  by 
our  Supreme  Court  as  one  elucidating  the 
role  that  a  special  verdict  in  a  criminal 
cause  most  state  the  essential  factors  of 
the  crime.  The  facts  were  identical  with 
those  of  the  present  case.  HufCman  was  tn- 
ilicted  for  embezzling  an  amount  of  money 
which  would  constitute  the  offense  a  felony, 
.iDd  was  foimd  guilty  of  embezzling  an  amount 
which  constituted  it  a  misdemeanor  (2  Code 
Ma.  1886,  arts.  8,  4).  But  the  jury  neither 
found  him  guilty  as  charged,  nor  recited  whose 
money  be  bad  converted.  Such  verdicts  appear 
to  be  construed  as  special  nowadays,  though, 
as  we  understand  the  law,  a  verdict  In  a 
criminal  case  is  special,  strictly  speaking, 
when  the  jury  finds  the  facts  regarding  the 
defendant's  conduct  and  leaves  it  to  the 
i-onrt  to  say  whether,  on  the  facts  as  found, 
the  defendant  was  guilty  of  the  crime.  Be 
(bis  technical  point  as  It  may,  the  opinion  in 
State  V.  De  Witt,  approving  as  it  does  the 
ruling  In  the  Huffman  Case,  is  directly 
pertinent  to  the  proposition  that  the  present 
verdict  is  bad  in  not  finding  to  whom  the 
money  embezzled  by  Jones  belonged. 

The  verdict  is  defective.  If  not  bad,  In 
another  regard.  It  found  the  defendant 
guilty  of  embezzlement  by  a  bailee.  Instead 
of  as  a  bailee.  Under  our  statutes  the 
crime  of  embezzlement  can  be  commlted  by 
the  bailee  of  money  or  property,  but  we  do 
not  discern  how  a  person  can  commit  a 
crime  by  a  bailee.  The  natural  meaning 
of  the  phrase  Is  that  Jones,  through  the 
agency  of  a  bailee,  embezzled  mon^.  We 
would  say  the  Jiuy  intended  to  find  he  em- 
bezzled as  a  bailee,  but  for  the  fact  that  they 
followed  an  Instruction  which  told  them 
that  If  they  found  certain  facts,  they  "should 
And  the  defendant  guilty  of  embezzlement 
by  a  bailee  of  money  under  the  value  of 
$30,"   etc.    Under  the    statutes   the   crime 


cannot  be  committed  In  that  way.  It  may 
be  perpetrated  by  a  bailee  as  such,  but  not 
by  a  person  by  a  bailee.  The  instruction 
doubtless  meant  to  tell  the  Jury  to  find  the 
defendant  guilty  of  embezzlement  as  a 
bailee,  or  of  the  crime  denominated  "em* 
bezzlement  by  a  bailee."  We  do  not  de- 
cide whether  or  not  the  defect  In  question 
would  vitiate  the  verdict  It  Is  doubtful 
If  the  defendant  was  not  an  agent.  Instead 
of  a  bailee;  but,  as  this  point  has  not  been 
discussed  in  the  briefs,  we  will  say  no  more 
about  it 

The  defendant  was  arraigned  and  put  on 
trial  for  embezzling  the  entire  sum  of  $8U 
received  by  him.  We  cannot  perceive  why 
this  was  done,  for  no  word  of  evidence 
tends  to  show  he  was  not  entitled  to  $10  as 
a  fee,  and  the  written  receipt  states  that 
$10  was  paid  "on  account  for  attorney's 
fee."  The  only  theory  we  think  of  on 
which  It  might  have  been  conceived  that  he 
had  embezzled  the  whole  sum  was  that  he 
did  nothing  to  earn  his  fee  and  took  the 
money  intending  to  do  nothing.  Even  such 
conduct  would  not  constitute  embezzlement 
of  the  fee.  One  of  the  state's  witnesses, 
who  had  acted  as  attorney  for  Rolla  Bohee, 
swore  to  telling  Jones  it  was  strange  the 
latter  could  not  obtain  bondsmen.  The  re- 
mark conveys  the  Impression  that  the  wit- 
ness thought  no  proper  effort  to  get  bonds- 
men had  been  made.  Now,  Jones  offered  to 
show  by  two  responsible  men,  who  followed 
the  business  of  signing  bonds  for  prison- 
ers that  he  tried  to  get  them  to  make  a  bond 
for  Rolla  Bohee,  but  they  refused,  because 
she  had  previously  forfeited  a  criminal  re- 
cognizance. Considering  the  fact  that  Jones 
was  on  trial  for  embezzling  all  the  money  he 
had  received — his  fee,  as  well  as  the  re- 
mainder— we  think  It  was  competent  for 
him  to  show  he  had  honestly  earned  his  fee 
by  striving  to  obtain  bondsmen.  A  doubt 
regarding  his  fidelity  to  his  client,  accord- 
ing to  the  terms  of  the  receipt,  was  apt  to 
tell  against  him  with  the  Jury,  and  raise  a 
prejudice  in  their  minds  which  would  In- 
fiuence  their  finding  on  the  main  Issue. 
Jones  was  entitled  to  dispel  any  such  doubt 
by  showing  he  did  his  duty. 

The  prosecuting  witness  Is  a  prostitute  of 
the  very  lowest  type,  has  served  a  term  In 
the  Jollet  penitentiary  for  grand  larceny, 
been  several  times  In  the  St  Louis  work- 
house, many  times  in  the  court  of  criminal 
correction,  and  had  the  reputation  among  ■ 
the  police  force  of  the  city  of  being  a  thief. 
Jones  proved  by  numerous  witnesses.  In- 
cluding judges,  magistrates,  policemen,  and 
attorneys  of  repute,  that  he  had  lived  in  St 
Ijonis  for  11  years,  engaged  In  the  practice  of 
his  profession,  and  had  borne  a  reputation  for 
Integrity  and  truthfulness.  No  Impeachment 
of  his  character  was  attempted.  He  testified 
that,  after  falling  to  procure  ball  for  Rolla 
Bohee,  she  employed  him  to  Institute  a 
habeas  corpus  proceedl^  to  jget  her  outt^^ 
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Jail,  and  directed  him  to  apply  the  ^20, 
given  to  blm  to  procure  bondsmen,  as  part 
of  hiB  fee  for  doing  so,  and  that  later  she 
got  angry  with  him,  discharged  him,  and 
employed  another  attorney.  In  fact,  she 
bad  three  other  attorneys,  and  one  of  them 
instituted  a  habeas  corpus  proceeding. 
Jones'  version  of  bis  second  employment  and 
of  Rolla  Bohee's  direction  that  be  apply  the 
remaining  $20  on  his  fee  was  corroborated 
by  another  attorney  who  heard  the  conver- 
sation. There  was  contradictory  evidence, 
and  one  of  RoUa  Bohee's  attorneys  testi- 
fied that  Jones  promised  him  to  pay  bacli 
the  $20  and  made  no  claim  to  It  Jones  ad- 
mitted be  had  promised  to  give  It  back,  but 
swore  be  insisted  that  it  belonged  to  him, 
but  he  would  rather  return  it  than  be 
humiliated  by  an  Indictment  wltb  which 
he  was  threatened.  It  is  certain  that  Jones 
was  threatened  with  an  indictment,  and  that 
the  attorney  gave  him  a  certain  time  to 
raise  the  money  and  thereby  escape  prosecu- 
tion. Of  course,  it  is  the  province  of  the 
jury  to  weigh  the  evidence  In  criminal,  as 
well  as  in  civil,  cases,  and,  if  there  is  sub- 
stantial evidence  to  support  the  verdict 
In  a  case  of  either  class,  an  appellate  court 
cannot  reverse  It  as  against  the  weight  of 
the  evidence.  But  we  have  thought  it  fair 
to  the  defendant  to  malce  this  brief  sum- 
mary of  what  was  proved. 

For  the  errors  noted,  the  Judgment  is  re- 
versed, and  the  cause  remanded.    All  concur. 


SUNDMACHEB  et  aL  v.  LLOYD. 
(St  Louis  Coart  of  Appeals.    Misaoori.    Oct 

17,  vm.) 

1.  BVIDENOB— WBimCN     CONTBAOT— CONTBA- 
DICTION— PABOI.    PBOOF. 

Where  defendant  accepted  ptaintlfTs  writ- 
'  ten  proposal  to  do  certain  ezcavatlng  condi- 
tionally on  the  work  beinK  done  in  accordance 
with  certain  plans  and  specifications,  the 
plaintiff  made  no  reply,  bnt  commenced  the 
work,  he  would  be  deemed  thereby  to  have 
agreed  to  perform  the  work  in  accordance  with 
the  plans  and  specifications,  so  that  iwrol  evi- 
dence was  inadmissible  to  [trove  that  certain 
things  required  to  be  done  by  the  specifications 
were  not  included  In  the  contract 

2.  CONTBAOra  — PEBrOBUAHOT— TBUX<— ThXO- 

BT  OF  Cask. 
In  an  action  for  work  done  under  a  con- 
tract requiring  performance  in  accordance  with 
plans  and  specifications,  plaintiff  alleged  tliat 
the  work  was  so  to  be  performed  and  also  that 
It  was  to  be  done  as  directed  by  defendant's 
superintendent  and  alleged  sncb  performance. 
Held,  that  such  theories  were  inconsistent 
and  plaintiff,  having  proved  that  the  work 
was  to  be  done  according  to  the  plans  and 
specifications,  was  not  entitied  to  recover  on 
the  other  theory. 

Appeal  from  St  Louis  Circuit  Court;  Jno. 
A.  Blevlns,  Judge. 

Action  by  H.  Sundmacher  and  others 
against  Hiram  Lloyd.    From  a  Judgment  in 


favor  of  plaintUTb,  defendant  appeals.    B«- 
versed. 
Rehearing  denied  Octobw  81,  1906. 

Henry  A.  Hamilton,  for  appellant  Ste- 
plien  O.  Rodgers,  for  respondents. 

BLAND,  P.  J.  In  the  year  1902  defend- 
ant contracted  with  tite  St  Louis  school 
board  to  erect  and  complete  what  is  known 
as  the  "William  McKinley  High  School  Boild- 
Ing."  PlaintifTs,  aftw  examining  the  plans 
and  specifications,  made  the  following  writ- 
ten bid  and  delivered  it  to  Lloyd:  "St 
Louis,  June  7th,  1902.  Mr.  Hiram  Lloyd — 
Dear  Sir:  We  propose  to  do  the  excavating 
for  McKinl^  High  School,  comer  Missouri 
and  Russell  avenues,  for  the  sum  of  $6,000. 
Hoping  this  will  meet  of  your  approval,  we 
are  yours  respectfully,  H.  Sundmacher  & 
Bro.  Contracting  Company."  On  June  21. 
1902,  Lloyd  accepted  the  plaintifTs'  bid  by  the 
following  letter:  "St  Louis,  Mo.,  June  21, 
1902.  H.  Sundmacher  &  Bro.,  1823  South. 
Fourteenth  St,  City^-Oentiemen:  Your  prop- 
osition for  excavation  and  grading  on  the 
William  McKinley  High  School  and  Froebel 
School,  according  to  the  plans  and  specifica- 
tions submitted  for  the  same,  is  hereby  ac- 
cepted, in  amounts  as  follows:  William 
McKinley  High  School,  $6,000.00.  Froebel 
School,  $3,500.00.  It  la  understood  and 
agreed  that  the  filling  in  behind  the  walls  Is 
included  in  the  above  bid,  and  that.  In  case 
there  is  any  additional  excavation  required 
on  the  Froebel  School,  80  cents  per  yard  Is 
to  be  allowed,  and  the  same  for  any  excava- 
tion omitted.  It  is  agreed  on  the  William 
McKinley  School  that  the  excavation  below 
the  grade  line  for  the  granitoid  walks  is  not 
included  in  the  proposition.  A  contract  in 
accordance  with  the  above  will  be  written  in 
a  few  days,  at  which  time  yon  will  be  noti- 
fied when  to  call  and  sign  the  same.  Yours 
truly,  Hiram  Lloyd.  Diet  H.  F.  G."  A  writ- 
ten contract  was  prepared  thereafter,  signed 
by  Lloyd,  and  delivered  to  plaintiffs;  but 
they  refused  to  sign  it  They  nevMrtbeleas 
undertook  to  do  the  grading  and  excavating, 
and  thereby  to  earn  the  full  amount  of  the 
contract  price.  Under  a  separate  and  subse- 
quent verbal  contract  plaintifTs  did  the  ex- 
cavating for  granitoid  walks  on  the  school 
block  for  the  agreed  compensation  of  $296.S0. 

The  petition  is  in  two  counts.  The  first 
alleges  a  balance  due  of  $300  on  the  first  con- 
tract The  second  count  alleges  that  the  con- 
tract price  of  $236.50  for  excavating  for  gran- 
itoid sidewalks  is  due  and  unpaid.  The 
answer  Is,  first  a  general  denial,  followed  by 
a  counterclaim,  wherein  it  is  in  substance 
alleged  that  the  plaintifTs  agreed  to  do  the 
excavating  for  the  building  according  to  the 
plans  and  specifications  for  $6,000  and  the  ex- 
cavating for  the  granitoid  walks  for  $236.00, 
that  plainUers  failed  and  refused  to  complete 
the  excavation  for  the  cellar,  that  defendant 
was  compelled  to  pay  out  and  expend  the 
sum  of  $372.60  for  the  completion  thereof 
that  plaintifTs  tailed  and  refused  to  srada 
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the  yard  of  the  balldlng,  and  tbat  defendant 
was  compelled  to  and  did  pay  out  the  sum  of 
$200  for  the  grading  of  aald  yard.  The  r^Iy 
alleges  that  plaintiffs  did  all  of  the  work  re- 
ferred to  in  the  petition  and  counterclaim  as 
agreed  or  directed  by  the  defendant's  super- 
intendent or  foreman,  or  person  acting  for 
the  defendant,  and  that  defendant  accepted 
Bald  excavating  and  grading  as  satisfactory 
and  complete.  The  petition  alleges  tbat 
plaintiffs  were  to  excavate  for  a  cellar  and 
pier  boles  for  tbe  bnllding  and  to  grade  the 
lot,  "all  to  be  done  according  to  plans  and 
specifications  furnished  plaintiffs  by  defend- 
ant, or  as  directed  by  defendant  or  superin- 
tendent or  foreman,  or  person  acting  for  blm, 
and  that  plaintiffs  have  completed  all  such 
excavating  as  agreed,  and  same  has  been  ac- 
cepted by  defendant  as  satisfactory."  Tbe 
verdict  was  for  plaintiffs  on  both  counts. 

Over  the  objection  of  defendant,  plaintiffs 
were  permitted  to  offer  evidence  that  they 
first  snbmitted  a  bid  in  writing  for  tbe  ex- 
cavating and  grading  called  for  by  the  plans 
and  specifications  for  |7,778.86,  and  that  de- 
fendant then  pointed  out  certain  things  to  be 
left  out  of  the  grading  and  asked  for  another 
bid  with  these  things  omitted,  and  that,  on 
the  understanding  that  these  things  were  to 
be  omitted,  the  bid  of  $8,000  was  made.    The 
acceptance   of  plaintiffs'  bid  departed  from 
the  bid  and  was  tantamount  to  a  proposition 
by  defendant  to  accept  the  bid,  provided  the 
plaintiffs  would  do  the  excavating  and  grad- 
ing according  to  plans  and  specifications  (not 
In  the  bid).    Plaintiffs  made  no    reply    to 
this  proposition,  but  went  to  work  under  it, 
and  hence  must  be  deemed  to  have  agreed  to 
do  tbe  work  specified  or  named  in  tbe  accept- 
ance for  the  amount  of  their  bid,  $6,000.     1 
Beacb  on  Contracts,  <  84.    Plaintiffs  offered 
no  evidence  whatever  tbat  any  modification 
or  change  In  the  contract  as  thus  made  by  tbe 
bid  and  acceptance  were  ever  discussed  or 
agreed   to.    Henry   Wittier,   an   employe  of 
and  witness  for  plaintiffs,  testified  that  sever- 
al of  the  specifications  were  left  out  by  tbe  di- 
rection of  Lloyd  for  the  purpose  of  getting  a 
second  bid.    His  testimony  on  this  point  Is 
as  follows :    "Q.  Were  any  of  those  specifica- 
tions eliminated  or  left  out  upon  which  you 
based  your  bids?    A.  Xes,  sir.    'The  top  soil 
to  be  removed  and  used  for  filling  on  tbe  por- 
tions  of  the  lot  wblcb  are  to  be   filled.' 
That    was   changed.    Q.  Anything   further? 
A.  'Make  all  excavations  necessary  to  receive 
the  paving.'    That  was  omitted.    'Before  any 
concrete  Is  placed  In  the  trenches  for  footings, 
and  wben  directed  all  footing  trenches  shall 
be  gone  over  with   an  iron   tamp  and  the 
bottcnn  of  treiMdies  shall  be  driven  down  at 
least  one  inch.'    That  was  omitted.    And  the 
last  Item:    'On  completion  all  surplus  earth 
shall  be  removed  from  the  premises.'    That 
was    omitted.    Q.  Anything    else?    A.  That 
Is  all  I  can  recall;  yes,  sir."    He  testified 
that,  with  the  exception  of  what  was  ellml- 
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nated  from  tbe  spedflcattons,  the  grading 
was  done  according  to  spedflcations. 

Plaintiffs'  evidence  tended  to  show  that 
the  defendant's  agent  made  a  survey,  put  up 
stakes  Indicating  tbe  depth  of  the  excavation 
to  be  made,  and  tbat  the  work  was  done  as 
directed  by  defendant's  superintendent  and  to 
his  satisfaction.    The  Instructions  given  for 
plaintiffs  authorized  a  recovery  If  the  Jury 
should  find  the  excavating  and  grading  was 
completed   under   the   direction    of   defend- 
ant's superintendent  or  foreman  and  was  ac- 
cepted by  the  defendant.    Plaintiffs  made  a 
bid  for  the  work  in  writing.    The  defendant 
accepted  the  bid  In  writing.    His  acceptance 
specified  tbat  the  work  should  be  done  ac- 
cording to  plans  and  specifications,  excepting 
only  tbe  grading  for   the   granitoid  walks. 
These  documents,  together  with  the  specifi- 
cations, which,  by  being  mentioned  in  Lloyd's 
acceptance  of  the  bid,  were  brought  into  the 
contract  constituted  the  whole  of  tbe  con- 
tract, and  contained  all  of  its  terms  in  re- 
spect to  grading  and  excavating,  and  It  was 
not  permissible  for  the  plaintiffs  to  vary  the 
terms  of  this  contract  by  verbal  testimony 
tending  to  show  tbat  certain  things  required 
to  be  done,  as  shown  by  the  specifications, 
were  not  Included  In  the  contract    Plaintiffs 
proved  the  written  contract  and  It  was  not 
permissible  for  them  to  recover  on  a  contract 
not  alleged  and  expressly  disproved  by  their 
own   evidence.    The   contract,   as   evidenced 
by  tbe  bids  and  acceptance,  is  unambiguous, 
leaves  nothing  in  regard  to  the  excavation  and 
grading  to  be  inferred,  and  It  is  as  definite 
and  certain  In  respect  to  these  things  as  is 
tbe  specifications.    Plaintiffs'  petition,  when 
construed  In  tbe  light  of  their  reply,  seems 
to  make  a  double  averment  in  regard  to  the 
performance  of  the  work — one,  that  It  was 
to  be  done  according  to  plans  and  specifica- 
tions; and  the  other,  that  the  work  was  to 
be  done  as  directed  by  defendant's  superin- 
tendent foreman,  or  boss — and  alleges  that 
plaintiffs  completed  the  work  as  agreed,  to 
the    satisfaction    of    defendant    Plaintiffs 
proved  by  the  written  contract  that  the  work 
was  to  be  done  according  to  plans  and  speci- 
fications.   They  also  offered  oral  testimony 
tending  to  show  that  they  agreed  to  do  the 
work  as  directed  by  defendant  or  bis  super- 
intendent and  under  the  supervision  of  de- 
fendant's superintendent  and  that  the  work 
was  so  done  and  was  accepted  by  defendant 
and  were  permitted  to  recover  on  the  latter 
evidence;   the  instructions  entirely  Ignoring 
tbe    written    contract    Plaintiffs'    positions 
were  inconsistent  and  diametrically  opposed 
to  each  other,  and  they  were  permitted  to  re- 
cover upon  a  theory  of  the  case  that  is  clear- 
ly and  Indisputably  disproved  by  tbe  best 
evidence  offered  by  them.    This  was  palpable 
error,   on   account  of  which  the  Judgment 
must  be  reversed. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 

OOODB  and  NOKTONl,  JJ,  concur.   *[£ 


370 


80  SOUTHWESTERN  REPOBTEB. 


(Mo. 


KENNEDY  r.  KANSAS  CITT,  ST.  J.  &  a  B. 
B.  CO. 

(Supreme  C^urt  of  Missouri,  DiTision  No.  1. 
July  1.  1905.) 

1.  Master  aitd  Sebvaitt — Sebvant's  IsjxjBXEa 

CONTKIBDTOBT  NEOIIOENCE. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman,  owing  to  a  moving  car 
which  he  was  endeavoring  to  couple  to  a  loco- 
motive colliding  with  another  car,  \eld,  that  the 
question  whether  he  was  guilty  of  contributory 
negligence  in  not  knowing  of  the  position  of  tlie 
other  car  was  for  the  jury. 

2.  Same  —  Master's   LiABruTT  —  SwiTcema 
Baiuboas  Cabs  —  Obstbuctiors  —  Neoij- 

OENCE  OF  FOBEMAN. 

In  an  action  for  injuries  to  a  brakeman, 
held,  that  the  foreman  of  the  switching  crew 
was  guilty  of  ne^ligencQ  in  failing  to  give  a 
warning  to  the  engineer ;  it  appearing  that  those 
in  charge  of  the  moving  car  and  locomotive 
were  in  such  position  that  they  could  not  have 
seen  the  conditions. 

3.  Same — Instbuctioits. 

In  an  action  for  injuries  to  a  railroad  brake- 
man,  owing  to  a  moving  car  which  h$  was  en- 
deavoring to  couple  to  a  locomotive  colliding 
with  another  car,  the  negligence  relied  on  was 
the  failure  of  the  switching  foreman  to  give 
warning  of  the  danger,  which  he  discovered  in 
time  to  have  averted  the  collision,  and  the  court 
ins^cted  that  plaintiff  was  limited  to  such 
negligence,  that  tiie  jury  conld  not  consider  the 
negligence  of  any  other  members  of  the  switch- 
ing crew,  that  the  fact  that  plaintiff  was  injured 
did  not  entitle  him  to  a  verdict,  and  that  in 
order  to  recover  he  mnst  prove  that  defendant 
was  guilty  of  negligence  as  charged  in  the  peti- 
tion and  that  it  was  the  proximate  cause  of  the 
injury.  Hdd,  that  such  instructions  were  suffi- 
ciently favorable  to  defendant. 

4.  Same — Assumption  or  Risk. 

In  an  action  for  injuries  to  a  railroad  brake- 
man, an  instruction  requested  by  defendant 
declared  it  to  be  the.  duty  of  the  plaintiff  to 
be  ordinarily  attentive  for  his  own  safety  and 
to  take  all  necessary  precautions,  and  that  he 
would  not  be  justified  in  attempting  to  pursue 
and  couple  to  a  moving  car  in  order  to  prevent 
it  from  colliding  with  other  cars,  if  by  so  doing 
he  was  subjecting  himself  to  the  risk  of  injury, 
and  the  court  modified  it  by  inserting  "knew  or 
believed"  that  he  was  subjecting  himself  to  risks, 
etc.  Held  that,  even  as  modified,  the  instruction 
stated  the  law  more  favorably  to  defendant  than 
was  authorized. 

5.  Same — Risks  Assumed  by  Sebvawt. 

A   railroad   brakeman    assumed    the   risks 
ordinarily  incident  to  chasing  and  coupling  cars. 
[E5d.  Note. — For  cases  in  point,  see  vol.  34, 
C!ent  Dig.  Master  and  Servant,  {  554.] 

6.  Same — Neouoence  of  Mastxb. 

A  railroad  brakeman  did  not  assume  risks 
arising  from  the  negligence  of  his  foreman. 

[EkI.  Note. — For  cases  in  pointy  see  vol.  84, 
Cent.  Dig.  Master  and  Servant.  {  570.] 

Appeal  from  Gircait  Conrt,  Jackson  (Jonntr. 

Action  hj  Erastns  B.  Kennedy  against  the 
tbe  Kansas  City,  St  Joseph  &  (Council  BluSs 
Railroad  Company.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Rehearing  denied. 

Mosman  &  Ryan  and  Warner,  Dean,  Mc- 
l^Kid  &  Holden,  for  appellant  Walsh  &  Mor- 
rison, John  Q.  Park,  and  Rozzelle,  Vineyard 
&  Thacher.  for  respondent 


MARSHALL,  J.  This  is  an  action  for  $20.- 
000  damages  for  personal  injuries,  received 
by  the  plaintiff  on  tbe  24tb  of  February,  1889, 
while  in  the  employ  of  tbe  defendant  as 
switchman  in  Its  railroad  yards  at  Kansas 
City,  Mo.,  in  consequence  of  an  attempt  to 
cbase  and  couple  a  car  loaded  with  live 
stock  to  an  engine,  in  order  to  prevent  said  car 
from  colliding  with  other  cars  on  the  track. 
The  plaintiff  recovered  a  judgment  of  $7,150, 
and  after  proper  steps  tbe  defendant  ap- 
pealed. 

The  Issues. 

The  petition  alleges  that  the  defendant  is 
a  domestic  railroad  corporatimi;  that  on  tbe 
24tb  of  February,  1890,  tbe  plaintiff  was  In 
tbe  employ  of  tbe  defendant  as  a  switch- 
man in  its  railroad  yards,  at  Kansas  City, 
Mo.;  that  it  was  plaintiff's  duty  to  couple 
and  uncouple  cars,  switch  them  about,  and 
make  them  into  trains,  and  to  obey  tbe  mrders 
and  instructions  of  bis  foreman;  that  it  was 
tbe  duty  of  tbe  defendant  to  furnish  to  plain- 
tiff a  reasonably  safe  place  and  reasonably 
safe  appliances  for  doing  bis  work,  as  also  to 
take  proper  precautions  to  prevent  Injury 
to  plaintiff;  that  about  half  past  10  o'clodc 
at  night  the  plaintiff  was  working  with  a 
switching  crew  of  which  Thomas  Pearch  was 
tbe  foreman  and  William  McKay  tbe 
engineer;  that  tbe  coupling  appliance  on 
tbe  engine  was  an  old-fashioned  and  anti- 
quated form  of  coupler,  known  as  tbe  "com- 
mon link  and  pin  coupler,"  and  a  Jenney  coup- 
ler on  tbe  stock  car;  that  the  operation  of 
coupling  link  and  pin  couplers  with  automat- 
ic couplers  is  dangerous,  when  made  in  tbe 
dark;  that  at  the  time  and  place  of 
accident  tbe  plaintiff,  in  tbe  course  of  bi't 
duty,  was  riding  on  the  footboard  of  said  ' 
engine,  which  was  moving  northwardly  on 
short  switch  track  No.  4  in  defendant's  yards;  ' 
that  plaintiff  was  endeavoring  to  overtake  : 
a  car  loaded  with  live  stock,  which  was  im- 
mediately in  front  of  blm  and  moving  slow-  | 
ly  in  tbe  same  direction;  that  plaintiff  conld  | 
see  signals  from  the  engine  cab,  and  tbe  en-  I 
glneer,  McKay,  who  was  looking  out  of  bl!< 
cab  window,  could  see  beyond  the  stock  car 
certain  other  cars  standing  still,  which  plain- 
tiff could  not  see;  that  plaintifTs  foreman. 
Pearch,  stood  on  the  ground  beside  the  sta- 
tionary cars,  and  knew  or  might  have  known 
of  their  presence  and  of  the  approach  of  tbe 
engine  and  stock  car  suffldentiy  long  beforK 
the  collision  to  have  prevented  it  by  tbe  ex- 
ercise of  reasonable  care;  that  it  was  tbe  duty 
of  said  McKay  to  keep  a  lookout,  and  on  seeing 
said  stationary  cars  to  stop  bis  engine  and 
avoid  collision  with  them,  and  it  was  tbe 
duty  of  tbe  foreman,  Pearch,  to  signal  plain- 
tiff and  tbe  engineer  to  stop  or  slacken  sneed. 
or  warn  them  concerning  tbe  stationary  cars 
and  to  prevent  the  collision,  but  neither  the 
foreman  nor  the  engineer  gave  any  signal  to 
indicate  the  danger,  and  while  plalntUI  wa;; 
thus  intent  on  overtaking  and  coupling  to 
said  car  said  stock  car  suddenly  crasbed  in- 
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to  the  stationery  cars,  and  plaintiff's  right 
hand,  with  which  he  was  about  to  make  the 
coupling  between  the  stock  car  and  the  en- 
gine, was  caught  and  crushed,  so  that  the 
greater  part  of  It  bad  to  be  amputated;  that, 
had  the  engine  been  equipped  with  auto- 
matic couplers,  as  was  the  stock  car,  plain- 
tiff would  not  have  been  obliged  to  use  his 
hand,  and  the  Injury  would  not  have  occur- 
red. The  petition  then  assigns  the  negligence 
complained  of  In  the  following  language: 
'That  said  Injury  was  occasioned  to  plalntlfT 
by  the  negligence,  carelessness,  and  want  of 
ordinary  prudence  on  the  part  of  defendant 
and  Its  agents  and  servants,  in  that  it  pro- 
vided plalntlfT  with  an  insufficient  and  defect- 
ive coupling,  as  above  described.  PlalntUTs 
foreman  failed  to  warn  him  of  his  danger, 
due  to  his  proximity  to  the  stationary  cars, 
and  failed  to  signal  plain tlfC  or  the  engineer 
to  stop  until  too  late,  and  the  engineer  failed 
to  slacken  the  speed  of  the  engine,  when  he 
saw  or  might  have  seen  said  cars,  or  knew 
or  might  have  known  of  their  presence." 
The  trial  court  Instrncted  the  jury  to  dis- 
regard the  first  and  third  acts  of  negligence 
complained  of,  and  the  plaintiff  acquiesced 
in  the  ruling,  so  that  the  case  was  submit- 
ted to  the  jury  on  the  alleged  negligence  of 
the  foreman  to  warn  plaintiff  of  his  danger, 
and  said  foreman's  failure  to  signal  plaintiff 
or  the  engineer  to  stop  in  time  to  avoid  the 
accident  The  answer  admits  the  Incorpo- 
ration of  the  defendant  and  that  the  plaintiff 
was  a  switchman  in  its  employ,  and  then 
pleads  assumption  of  risks  and  contributory 
negligence.    The  reply  is  a  general  denial. 

The  case  made  is  this:  The  defendant  la 
a  domestic  railroad  corporation,  and  has  a 
switchyard  In  Kansas  City,  Mo.  It  used  two 
8wlt(dilng  crews  In  said  yards,  which  acted 
Independently  of  each  other,  but  under  the 
direction  of  the  yard  master.  Plaintiff  was 
a  naemher  of  one  of  said  crews,  and  was  a 
switchman.  The  crew  consisted  of  Pearch, 
the  foreman,  Spencer,  another  switchman, 
McKay,  the  engineer,  and  the  plaintiff,  and 
presumably  a  fireman,  though  that  fact  does 
not  distinctly  appear.  Spencer  was  called 
"the  switchman  in  the  field";  that  Is,  the 
switchman  whose  duty  it  was  to  do  certain 
switching.  The  plalntlfT  was  called  "the 
switchman  that  follows  the  engine";  that  is, 
it  was  his  duty  to  stay  with  the  engine  for 
the  purpose  of  coupling  and  uncoupling  it  to 
and  from  other  cars.  For  the  purposes 
of  this  case,  the  following  is  a  sufficient  de- 
scription of  the  switching  yards.  There  was 
a  straight  track,  running  north  and  south, 
called  "short  4."  On  the  prolongation  there- 
of was  a  straight  track  called  the  "lead 
track."  To  the  left  of  "short  4"  there  was  a 
track  called  "short  5."  To  the  right  of  "short 
4"  there  was  a  track  which  was  called  "short 
3."  The  switch  from  the  "lead  track"  to  "short 
5"  was  the  most  southerly  switch.  Seventy- 
two  feet  north  thereof  was  located  the 
switch  from  the  "lead  track"  to  "short  8." 


The  plaintiff  and  his  crew  were  engaged 
in  making  up  a  freight  train,  and  for  this 
purpose,  about  an  hour  and  a  half  before  the 
accident,  they  had  placed  some  cars  on  snort 

4.  They  then  went  to  some  other  place. 
While  they  were  gone,  the  other  switching 
crew  placed  some  more  cars  on  short  4,  but 
left  the  most  southerly  car  so  close  to  short 
8  that  a  train  could  not  pass  the  same  on 
short  3  without  colliding  therewith,  or,  as  it 
is  termed  in  railroad  parlance,  "cornering" 
with  them.  Neither  the  plaintiff  nor  the 
foreman  nor  any  member  of  his  crew  knew 
that  the  other  crew  had  so  placed  said  cars. 
The  night  was  dark  and  rainy.  About  half- 
past  10  o'clock  the  plaintiff's  crew  returned 
to  the  scene  of  the  accident.  The  engine  was 
run  onto  short  S,  and  there  attached  to  it  a 
stock  car  loaded  with  live  stock.  Their  pur- 
pose was  to  move  the  stock  car  from  short 
5  and  place  it  on  short  8.  In  order  to  do  so, 
it  was  necessary  for  the  engine,  which  was 
facing  southwardly,  the  engineer,  therefore, 
being  on  the  right-hand  side  of  the  engine, 
to  pull  the  stock  car  southwardly  on  short 
Q  down  onto  the  lead  track,  beyond  the  most 
southerly  switch,  and  then  to  close  the  switch 
from  the  lead  track  to  short  5,  and  open  the 
switch  from  the  lead  tra<^  to  short  8,  and 
so  run  the  car  onto  short  8.  There  Is  a  sharp 
and  irreconcilable  conflict  In  the  testimony 
as  to  the  exact  order  that  was  given  by  the 
foreman  to  accomplish  this  purpose.  The 
plaintiff  and  the  engineer  testified  that  the 
foreman  said  to  the  plaintiff:    "Go  on  short 

5,  and  take  that  stock  car  and  kick  it  up  on 
No.  3. '  dive  it  a  good  kick  on  number  8." 
The  foreman  and  the  other  switchman  testi- 
fied that  the  foreman  said  to  the  plaintiff: 
"Come  3."  The  meaning  of  the  two  different 
orders  is  this:  "Come  8"  means  to  take  the 
car  off  of  short  5,  southwardly  onto  the  lead 
track,  keep  it  coupled  to  the  engine,  and 
shove  It  northwardly  on  to  short  8.  "Go  on 
short  3,  and  take  that  stock  car,  and  kick 
it  up  on  No.  8,"  means  to  take  the  stock  car 
from  short  5  onto  the  lead  track,  uncouple 
it  from  the  engine  and  kick  it  or  shunt  it 
onto  short  S;  the  car  progressing  by  means 
of  the  kick,  and  the  engine  not  following  it 
The  undisputed  testimony  shows  that  when 
the  plaintiff  received  the  order,  he  got  onto 
the  footboard  of  the  rear  of  the  engine,  and 
signaled  to  the  engineer  to  go  southwardly. 
When  they  had  thus  progressed  south- 
wardly onto  the  lead  track,  below  the  switch 
from  the  lead  track  to  short  6,  th6  train 
stopped.  The  plaintiff  got  off,  and  turned 
the  switch,  so  that  the  train  conld  go  north- 
wardly on  the  lead  track  and  get  onto  short 
3.  The  plaintiff  then  signaled  to  the  englaeer 
to  kick  the  stock  car.  The  engineer  did  so. 
As  the  car  was  passing  the  plaintiff,  who  was 
standing  at  the  switch,  he  looked  northward- 
ly and  saw  from  the  target  or  light  that  the 
switch,  72  feet  northwardly,  which  would 
throw  the  car  from  the  lead  track  onto  short 
8,  had  not  been  turned,  and  (^consequence 
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the car  would  go  northwardly  on  short  4  and 
would  collide  with  the  cars  that  were  stand- 
ing on  short  4.  The  plaintiff  Immediatelj 
notified  the  engineer  to  chase  the  stock  car 
for  the  purpose  of  coupling  to  It  and  stopping 
it  before  it  would  so  collide.  Aa  the  engine 
passed  the  switch  at  which  the  plalntUT  was 
standing,  he  got  on  the  footboard  at  the  rear 
of  the  engine  and  thus  the  chase  began.  The 
engine  was  equipped  with  an  old-fashioned 
link  and  pin  coupler.  The  stock  car  was 
equipped  with  a  Jenney  coupler,  which  Is  an 
automatic  coupler,  and  the  nncontradlcted 
evidence  Is  that  It  la  a  difficult  thing  to 
couple  an  old-fashioned  coupler  to  an  anto- 
matlQ.  coupler,  and  that  It  can  only  be  ac- 
complished about  one  time  In  ten  when  the 
cars  are  In  motion,  or  when  the  engine  Is 
chasing  a  car  to  ^ect  a  coupling.  Standing 
as  be  did  on  the  footboard  at  the  rear  of  the 
engine,  the  plaintiff  could  not  see  how  close 
the  stock  car  was  to  the  cars  standing  on  short 
4.  The  engine  was  backing,  and  the  engineer 
was  watching  the  plaintiff,  because  It  was 
necessary  for  him  to  receive  the  signal  from 
the  plaintiff  when  the  coupling  was  effected, 
or  when  there  was  a  failure  so  to  do.  In 
order  to  accomplish  the  coupling,  it  was 
necessary  for  the  plaintiff  to  bold  up  the 
link  with  one  hand,  insert  the  link  in  the 
opening  of  the  automatic  coupler,  and  then, 
with  the  pin  held  In  the  other  hand,  to  insert 
the  pin  through  the  link.  The  plaintiff  had 
no  way  of  holding  onto  the  engine,  except  by 
his  knee;  both  hands  being  thus  employed. 
The  uncontradicted  evidence  shows  that, 
when  the  plaintiff  thus  took  the  stock  car 
from  short  5, '  the  foreman  and  the  other 
switchman  were  standing  at  that  point, 
which  was  282  feet  north  of  the  swltcjt,  be- 
tween the  lead  track  and  short  3.  While 
the  plaintiff  and  the  engineer  were  thus  en- 
gaged in  taking  the  stock  car  down  onto  the 
lead  track,  the  foreman  and  the  other  switch- 
man walked  southwardly  until  they  reached 
the  end  of  the  cars  that  were  stationed  on 
short  4.  They  stopped  there,  leaning  against 
the  most  southerly  end  of  the  train,  talking. 
The  foreman  and  the  other  switchman  testi- 
fied that  they  then  saw,  for  the  first  time, 
that  the  stock  car  and  engine  could  not  be 
run  up  onto  short  8  without  cornering  on 
the  cars  that  stood  on  short  4.  They  both 
saw  that  the  engine,  with  the  stock  car,  were 
coming  northwardly  on  the  lead  track  and 
onto  short  4.  They  say  they  thought  that 
the  plaintiff  and  the  engineer,  while  drawing 
the  car  southwardly  on  short  S,  had  seen 
that  tb^  could  not  carry  It  onto  short  3, 
because  it  would  corner  on  the  car  standing 
on  short  4,  and  that  from  where  they  stood 
they  could  not  see  that  the  engine  and  car 
had  been  uncoupled,  but  believed  that  the 
plaintiff  and  engineer  were  coming  up  on 
short  4  for  the  purpose  of  shoving  the  cars 
standing  thereon  further  northwardly,  so  as 
to  enable  them  thereafter  to  again  go  south, 
and  then  above  or  kick  the  stock  car  onto 


short  3.  They  say  they  thought  the  plain- 
tiff had  seen  this  condition  while  moving 
the  stock  car  from  short  S,  because  in  so 
doing  the  plaintiff  and  the  engineer  bad 
passed  within  8  or  10  feet  of  the  car  standios 
on  short  4.  The  plaintiff  and  the  engines, 
however,  testified  ttiat  they  did  not  see  or 
observe  such  condition,  and  were  attempting 
to  carry  out  the  original  mrder  of  the  fore- 
man to  put  the  stock  car  onto  short  3.  Tbe 
foreman  and  the  other  switchman  said  they 
saw  that  the  switch  to  short  3  had  not  been 
turned,  and  knew  that  it  ought  not  to  be 
turned,  but  that  it  was  necessary  to  shove 
the  cars  on  short  4  further  north  before  at- 
tempting to  put  the  stock  car  on  short  3. 
They  further  said  that,  seeing  the  car  and 
engine  coming  for  such  purpose  as  they  be- 
lieved, their  only  duty  was  to  signal  to  tbe 
engineer  to  slow  up  when  tbe  stock  car  came 
close  to  the  stationary  car  on  short  4,  and 
thereby  prevent  them  from  coming  violently 
together,  and  that,  when  the  stodk  car  was 
about  a  car  length  away  from  the  stationary 
cars,  they  did  so  signal  Standing  as  be 
was,  the  plaintiff,  of  course,  could  not  see 
such  a  signal,  and  according  to  his  testimony 
did  not  know  that  tbe  foreman  and  other 
switchman  were  anticipating  such  a  move. 
The  engineer  testified  that  he  did  not  see 
the  slow-up  signal ;  but,  as  bis  attention  wasi 
properly  fixed  upon  the  plaintiff  for  the  pur- 
pose of  receiving  the  plaintiff's  signal  as  to 
when  the  coupling  was  made  or  otherwise, 
the  failure  of  tbe  engineer  to  see  the  signal 
is  easily  understood.  The  stock  car  was 
traveling  from  two  to  three  miles  an  hour, 
and,  of  course,  the  engine  had  to  travel  at  a 
greater  speed  in  otAer  to  overtake  the  stodc 
car  to  enable  the  plaintiff  to  couple  onto 
it,  and  the  engineer  had  to  keep  the  engine 
well  under  control,  so  as  to  stop  the  car  and 
engine  as  soon  as  the  coupling  was  made 
and  before  the  collision  occurred.  When  the 
engine  was  within  about  two  feet  of  the 
stock  car,  and  before  it  had  overtaken  it 
and  while  the  plaintiff  was  standing  on  the 
footboard  with  the  link  in  one  hand  and 
the  pin  in  tbe  other,  the  stock  car  collided 
with  the  stationary  cars  on  short  4,  The 
stock  car  rebounded  in  consequence  of  the 
collision,  and  the  j)lalntlfrs  right  hand  was 
caught  between  the  couplers  and  masbed 
so  that  the  greater  part  thereof  had  to  be 
amputated. 

There  is  a  sharp  confilct  in  the  evidence 
as  to  whose  duty  It  was  to  throw  the  switch 
at  short  3.  The  plaintiff's  testimony  tends 
to  prove  that  it  was  the  plaintiff's  duty  to 
remain  with  the  engine  and  to  throw  only 
the  switch  nearest  to  tbe  engine,  and  tbat 
it  was  the  duty  of  tbe  foreman  or  the  other 
switchman  in  the  field  to  throw  all  other 
switches  necessary  to  accomplish  the  pur- 
pose in  view,  Including  the  switch  for  short 
3.  On  the  other  hand,  the  defendant's  testi- 
mony tends  to  prove  that  it  was  the  duty  of 
the  plaintiff  to  throw  all  of  the  switches  nee- 
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essary  to  accomplish  the  purpose  intoided. 
The  defendant  f  urth^  contends  that  the  plaln- 
tilT  conld  have  seen,  before  he  gave  the  order 
to  the  engineer  to  kick  the  stock  car,  that 
tbe  switch  to  short  8  had  not  been  thrown, 
and,  further,  that  by  the  exercise  of  ordinary 
care  the  plaintiff  could  have  seen  the  condi- 
tion of  the  stationary  cars  on  short  4,  which 
rendered  it  Impossible  to  move  or  kick  the 
stock  car  onto  short  3.  The  defendant's 
evldrace  further  tends  to  prove  that  it  is 
exceedingly  dangerous  to  chase  and  under- 
take to  couple  onto  a  car,  and  that  this  is 
especially  true  at  night  On  the  other  hand, 
the  plaintifiTs  evidence  tends  to  prove  that 
it  Is  a  matter  of  almost  daily  occurrence, 
not  only  in  the  defendant's  yards,  but  in 
other  railroad  switching  yards,  and  that  it 
occurred  at  least  once  every  48  hours  for 
many  years  before  the  accident  in  tbe  de- 
fendant's yards.  The  defendant's  evidence 
furthtf  tends  to  prove  that,  when  a  car  has 
been  uncoupled  and  kicked,  and  it  is  found 
that  it  Is  going  wrong,  the  proper  procedure 
for  tbe  brakeman  following  the  engine  is 
to  get  up  onto  the  kicked  car,  apply  the 
brakes,  and  thus  stop  the  car  before  it  col- 
lides with  any  other  car,  and  that  the  plain- 
tiff could  easily  have  done  so  in  this  case, 
because  the  ladder  for  climbing  on  top  of 
tbe  car  was  on  the  west  side  of  the  rear  of 
that  car.  and  that  tbe  plaintiff  was  stand- 
ing on  that  side  of  the  lead  track  when  the 
car  passed  him  so  closely  that  he  could  touch 
it  with  his  hands.  On  the  other  hand,  the 
plalntifiTs  testimony  tends  to  prove  that  none 
of  the  switchmen  In  the  defendant's  yards 
bad  ever  before  attempted  to  stop  a  kicked 
car  by  getting  on  top  of  it  and  applying  the 
brakes,  or,  at  any  rate,  that  during  the  time 
be  bad  worked  for  the  defendant  he  had 
never  done  so,  but  that  It  was  the  practice 
and  custom  of  all  of  the  switchmen,  under 
such  circumstances,  to  have  the  engine  chase 
tbe  car  and  couple  to  It  while  in  motion. 
The  plaintiff  further  testified  that  In  this 
case  It  would  have  been  Impossible  to  have 
stopped  this  car  in  time  to  prevent  the  col- 
lision by  so  climbing  on  top  of  It  and  apply- 
ing the  brakes,  and  that  the  rules  of  the 
company  and  the  Instructions  of  the  foreman 
required  all  employes  to  exercise  particular 
care  in  handling  cars  loaded  with  stock,  so 
as  to  prevent  a  collision  and  thereby  throw 
tbe  stock  off  their  feet. 

At  tbe  close  of  the  plaintiff's  case,  and 
again  at  the  close  of  tbe  whole  case,  the 
defendant  demurred  to  the  evidence.  The 
court  overruled  the  demurrers,  and  tbe  de- 
fendant excepted,  and  now  assigns  such 
ruling  as  tbe  chief  error  in  the  case,  claim- 
log  that  tbe  case  made  shows  that  the  plain- 
tiff's own  negligence  produced  tbe  condition 
which  caiiaed  his  injuries,  and  that  there 
were  two  methods  presented  of  correcting 
tbe  conditions  which  the  plaintiff's  negligence 
produced,  one  of  which  was  safe  and  the 
other  highly  dangerous,  and  that  the  plaln- 


tUC  selected  the  dangerous,  instead  of  tbe 
safe,  method,  and  is  thereby  precluded  from 
recovering. 

1.  The  first  question  presented  for  ad- 
judication is  whether  or  not  the  trial  court 
erred  In  refusing  to  take  the  case  from  the 
Jury.  The  negligence  charged,  and  upon 
which  the  case  was  tried  and  submitted  to 
the  Jury,  was  that  the  foreman  failed  to  warn 
the  plaintiff  of  his  danger,  and  signal  to  the 
engineer  to  stop  until  too  late  to  prev^it  the 
collision  and  accident.  The  case  made  by  the 
plaintiff  was  an  order  to  take  tbe  stock  car 
from  short  5  and  kick  it  onto  short  3,  which 
meant  that  he  was  to  take  it  off  of  short  5, 
haul  it  to  the  lead  track,  and  then  kick  it 
onto  short  8 ;  that  in  the  performance  of  this 
order  it  was  the  plaintiff's  duty,  when  he  had 
passed  the  switch  from  the  lead  track  to 
short  5,  to  get  off  of  the  engine  and  throw 
the  switch,  BO  that  the  train  could  then  go 
north  on  the  lead  track,  and  thence  onto 
short  8 ;  that  it  was  the  duty  of  the  foreman 
or  the  switchman  in  the  field  to  throw  the 
switch  from  the  lead  track  to  short  3;  that 
the  plaintiff  knew  that  cars  had  been  placed 
on  short  4,  but  that  they  had  been  so  placed 
an  hour  and  a  half  before  the  accident  as  not 
to  interfere  with  the  kicking  of  the  stock  car 
onto  short  3,  and  that  he  was  ignorant  of  the 
fact,  and  under  the  circumstances  was  not 
charged  with  notice  of  the  fact  that  tbe  other 
switching  crew  had  put  other  cars  on  short 
4,  which  would  render  impossible  the  ac- 
ocHnplishment  of  the  purpose  Intended;  that 
it  was  the  duty  of  all  of  the  agents  and  ser- 
vants of  the  defendant  to  exercise  particular 
care  in  the  handling  of  cars  loaded  with 
stock,  especially  to  prevent  them  from  collid- 
ing with  other  cars  and  thereby  Injuring  the 
stock;  that  plaintiff  proceeded  to  obey  the 
order,  uncoupled  the  stock  car  from  the 
engine,  gave  the  signal  for  the  engineer  to 
kick  tbe  stock  car  onto  short  3,  threw  the 
switch  nearest  the  engine,  and  remained 
standing  at  the  switch  until  the  stock'car  had 
been  kicked  by  the  engine  and  was  passing 
the  switch,  when  for  the  first  time  he  saw 
that  the  switch  from  tbe  lead  track  to  short  3 
had  not  been  thrown,  and  that  the  stock  car 
would  continue  on  tbe  lead  track  and  thence 
onto  short  4,  and  there  collide  with  the  cars 
that  had  been  left  there;  that  the  practice 
and  custom  of  tbe  plaintiff  and  others  in  the 
defendant's  yards,  and  in  other  places  where 
he  had  worked,  under  such  circumstances, 
was  to  have  the  engine  chase  the  car,  to 
couple  tbe  engine  to  the  car,  and  thus  stop  it ; 
that,  in  view  of  the  short  distance  the  stock 
car  had  to  go  after  it  had  been  thus  kicked, 
it  would  have  been  Impossible  for  the  plain- 
tiff to  have  climbed  the  ladder  onto  the  top 
of  the  stock  car,  apply  the  breaks,  and  stop 
the  car  before  It  would  collide  with  tbe  cars 
on  short  4;  that,  acting  on  the  emergency, 
and  in  the  discharge  of  his  duty  as  be  bad 
been  instructed  therein,  and  In  accordance 
with  the  custom  and  practice  that Jiadjqre- 
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Tailed  In  the  defendant's  yards,  and  aa  the 
only  effective  means  of  catching  the  car  and 
stopping  it,  he  gave  the  order  to  the  engineer 
to  chase  it  and  couple  the  engine  to  it  and 
Btcqp  it,  but  that,  in  consequence  of  other 
ears  having  been  placed  on  short  4  without 
the  knowledge  of  the  plaintiff,  the  stock  car 
did  not  have  the  distance  to  travel  before  the 
collision  that  the  plaintiff  had  supposed  was 
the  case,  from  the  fact  of  the  other  crew 
having  put  other  cars  on  short  4,  with  the 
result  that  before  the  engine  could  overtake 
the  stock  car  and  the  coupling  be  made  the 
stock  car  collided  with  the  other  cars  that 
had  been  put  on  short  4  by  the  other  switch- 
ing crew,  and  rebounded  and  caught  plain- 
tUTs  hand  and  injured  It.  Upon  such  a 
showing  It  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  was  gruilty  of  any  negligence 
In  the  premises,  nor  can  It  be  said  that  the 
case  made  did  not  entitle  the  plaintiff  to  go 
to  the  jury. 

The  sum  of  the  position  taken  by  the  de- 
fendant as  to  the  case  made  by  the  plaintiff 
is  that  be  saw,  or  could  have  seen,  that  the 
additional  cars  placed  on  short  4  cornered  on 
short  3,  and  made  it  impossible  for  him  to 
carry  out  the  order  to  transfer  the  stodc  car 
from  short  5  to  short  S,  and  necessitated  the 
shoving  of  the  cars  of  short  4  to  a  point 
further  north  before  attempting  to  kick  or 
push  the  stock  car  onto  short  3;  and  the 
basis  of  the  contention  is  that,  In  taking  the 
stock  car  from  short  5,  the  plaintiff  passed 
within  $  or  10  feet  of  the  cars  standing  at  the 
south  end  of  short  4,  and  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen, 
them  In  that  position.  Under  this  conten- 
tion it  becomes  Immaterial  whose  duty  it  was 
to  throw  the  switch  to  short  3 ;  for,  if  it  was 
the  duty  of  the  plaintiff  to  first  shove  the 
cars  on  short  4  further  north  before  at- 
tempting to  place  the  stock  car  on  short  3, 
then  it  would  have  been  improper  to  throw 
the  switch  to  short  3,  and,  if  it  had  been 
done,  it  would  have  been  impossible  to  shove 
the  cars  further  north  on  short  4.  The  case 
made  by  the  plaintiff,  however,  is  that  he 
did  not  know  that  additional  cars  had  been 
placed  on  short  4,  that  be  did  not  see  them 
so  placed  thereon  in  moving  the  stock  car  off 
of  short  5,  and  that  the  night  was  dark  and 
rainy,  and  that  the  position  of  the  cars  on 
short  4,  cornered  on  short  3,  could  not  have 
been  ascertained  by  him  by  exercising  ordi- 
nary care,  under  the  circumstances,  and  that. 
In  addition  thereto,  the  foreman  was  present 
and  knew  or  should  have  knovni  of  the  con- 
dition, and.  whether  he  knew  or  did  not  know 
of  the  condition,  that  be  afterwards  walked 
to  the  car  thus  placed  on  short  4  and  corner- 
ing on  short  3.  and  saw  the  changed  condi- 
tions, and  that  it  was  a  part  of  bis  duty  to 
warn  the  plaintiff  and  the  engineer  of  that 
fact,  and  so  countermand  the  original  order 
to  kick  or  push  the  stock  car  onto  short  8, 
and  that  instead  of  so  doing,  he  stood  at  the 
south  end  of  the  cars  so  placed  on  short  4, 


talking  and  laughing  with  the  switcbman  in 
the  field,  and  gave  no  order,  signal,  or  com- 
mand looking  towards  the  pushing  of  the  cars 
further  north  onto  short  4,  or  towards  pre- 
venting a  collision  of  the  cars,  or  towards 
warning  the  plaintiff  of  the  change  in  the 
status  of  affairs  aa  they  had  been  left  an 
hour  and  a  half  before  by  his  switching  crew. 
There  is  no  room  for  doubt  that  the  foreman 
had  ample  tlme^  after  he  discovered  that  the 
cars  on  ttiart  4  cornered  on  short  3,  and 
thereby  prevented  the  carrying  oat  of  bis 
original  order,  to  have  given  a  signal  or  order 
to  the  plalntUt  and  the  engineer,  changing 
the  original  order  and  directing  tbesa  to  come 
north  on  short  4  and  push  the  cars  farther 
north  on  that  track  before  attempting  to 
carry  out  the  original  order.  There  can  be 
no  difference  between  fair-minded  men  that, 
when  the  foreman  discovered  this  change  iu 
the  state  of  affairs,  It  was  his  duty  to  change 
his  original  order  and  to  give  the  proper 
order.  Instead  of  so  doing,  he  assumed,  when 
he  saw  the  car  and  the  engine  coming  north 
on  short  4,  that  the  plaintiff  and  the  engineer 
were  coming  for  that  purpose.  Bat  under 
the  circumstances  of  the  case  he  had  no 
right  to  so  assume,  because  such  an  assump- 
tion was  based  on  the  further  asBomption 
that  the  plaintiff  and  the  engineer  had  seen 
this  changed  status  of  affairs  as  to  the  cars  on 
short  4,  and  that  assumption  was  unwarrant- 
ed under  the  circumstances,  for  the  engine 
was  beaded  towards  the  south,  the  engineer 
was  on  the  right-hand  side  of  the  engine, 
which  was  opposite  to  the  side  on  which  the 
cars  standing  on  short  4  were,  and  the  plain- 
tiff was  riding  on  the  footboard  at  the  rear 
of  the  engine,  and  between  it  and  the  stock 
car,  and  therefore  neither  was  in  a  position 
readily  to  see,  especially  on  a  dark  night,  the 
changed  status  of  affairs.  Common  prudence 
and  care,  therefore,  required  the  foreman, 
when  he  saw  the  changed  status  of  affairs,  on 
reaching  the  car  standing  most  southerly  on 
short  4,  to  change  his  original  order  and 
notify  the  plaintiff  and  the  engineer  of  the 
impossibility  of  carrying  out  the  original 
order,  and  to  command  them  not  to  attempt 
to  go  onto  short  8,  ^ut  to  come  north  on 
short  4  and  shove  the  cars  standing  thereon 
further  north. 

It  would  have  been  manifest  error  for  the 
trial  court  to  have  taken  the  case  from  the 
jury  upon  the  plaintiff's  shovring  under  sncU 
circumstances.  It  would  also  have  been  er- 
ror for  the  trial  court  to  have  taken  the  case 
from  the  jury  at  the  close  of  the  whole  case. 
For,  though  the  defendant's  evidence  tended 
to  show  that  it  was  the  plaintlCTs  duty  to 
throw  the  switch  to  short  3,  which  concededly 
should  not  have  been  done  under  the  circum- 
stances, because  It  wot  id  have  resulted  In  a 
collision  between  the  stock  car  and  the  cars 
standing  on  short  4,  and  though  the  defend- 
ant's evidence  also  tended  to  show  that  the 
proper  procedure  would  have  been  for  the 
plaintiff  to  have  cUmbeAJ»tto  the  .top  of  the 
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stock  car  and  apply  the  brakes  and  thus  stop  ; 
It,  Qevertbeless  tbe  court  could  not  (or  tbis 
reason  take  tbe  case  from  the  Jury,  because  It 
wag  the  province  of  the  Jury  to  decide  these 
questions  upon  all  tbe  evidence  submitted  In 
tbe  case,  and  there  was  a  sharp  and  Ir- 
reconcilable conflict  between  the  duty  of  the 
plaintier  as  defined  by  the  plaintUT's  evidence 
and  that  duty  as  defined  by  the  defendant's 
evidence.  It  was,  therefore,  the  province  of 
the  jury  to  determine  whether  tbe  plalntlfl 
was  right  and  whether  he  exercised  ordinary 
<-are,  and  whether  he  used  tbe  usual  and 
ordinary  means  to  accomplish  the  purpose  In 
view,  or  whether  he  failed  In  so  doing  by  not 
pursuing  the  course  that  the  defendant's  tes- 
timony tended  to  show  was  the  proper  course 
to  adopt  under  tbe  circumstances.  These  ques- 
tions, blether  with  the  question  of  contribu- 
tory negligence  of  tbe  plalntlfr,  If  there  was 
any  such,  were  questions  for  the  Jury,  and 
not  for  the  court.  The  jury  found  the  Issues 
for  the  plalntur,  and  thereby  the  facts  a#e 
established  in  this  case  to  be  as  the  plalntUF 
contended,  and  not  as  the  defendant  con- 
tended. There  was  no  error,  therefore,  In  the 
ruling  of  the  court  in  submitting  the  case  to 
the  Jury. 

2.  It  Is  next  contended  that  tbe  plaintiff  was 
guilty  of  contributory  negligence.  This  ques- 
tion has  been  necessarily  discussed  in  the  con- 
sideration of  the  question  of  the  submission 
of  the  case  to  the  jury.  If  tbe  plaintiff's 
theory  and  testimony  and  that  of  his  witnesses 
Is  true,  then  there  Is  no  room  for  a  court  t» 
declare  as  a  matter  of  law  that  tbe  plaintiff 
was  guilty  of  contributory  negligence.  On 
tbe  other  band,  if  tbe  defendant's  theory  and 
tbe  testimony  of  his  witnesses  is  true,  then 
tbe  plaintiff  was  clearly  guilty  of  contributory 
negligence.  But,  as  there  was  such  a  radical 
difference  between  the  testimony  of  the  plain- 
tiff and  that  of  the  defendant  upon  this  ques- 
tion, it  becomes  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  tbe  court 
Under  no  view  of  the  case  could  It  be  claimed 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  except  upon  tbe  theory  that  the 
plaintiff  was  charged  with  notice  of  the  condi- 
tion of  the  car  on  short  4,  by  reason  of  tbe  fact 
that  in  moving  the  stock  car  from  short  6  to 
tbe  lead  trade  he  passed  within  8  or  10  feet  of 
It  It  is  argued  that  these  facts  were  such 
that  by  tbe  exercise  of  ordinary  c«ure  the 
plaintiff  could  have  discovered  the  changed 
status  of  affairs  as  to  tbe  cars  on  short  4. 
The  question  is,  thnefore,  whether  or  not, 
under  the  circumstances  disclosed  in  this 
case,  the  law  will  impnte  such  notice  to  the 
plaintiff.  As  hereinbefore  pointed  out,  the 
}ilaintlff,  at  the  time  he  passed  the  cars  stand- 
ing on  short  4,  was  riding  on  the  footboard  at 
tbe  rear  of  the  engine,  and  between  the  en- 
gine and  the  stock  car.  The  night  was  dark 
and  rainy.  There  had  been  nothing  done  of 
which  the  plaintiff  had  notice  or  warning, 
between  the  time  tbe  plaintiff's  crew  had 
placed  tlie  cars  on  short  4  in  such  a  condition 


that  they  were  not  cornering  on  short  8  and 
the  time  that  the  plaintiff  passed  them  In  tak- 
ing tbe  stock  cars  from  short  &.  No  case  cited 
by  counsel  and  none  that  has  fallen  under  the 
observation  of  the  court  goes  to  the  extent  of 
holding  as  a  matter  of  laW  that  notice  will 
be  imputed  to  a  servant  under  the  conditions 
presented  here.  In  nearly  all  of  the  cases 
the  courts  have  wisely  left  the  question  of  the 
contributory  negligence  of  tbe  plaintiff  to  tbe 
Jury.  It  is  only  in  cases  where  reasonable 
men  cannot  fairly  differ  that  tbe  court  has 
declared  a  plaintiff  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Of  course,  when 
such  a  case  is  presented.  It  is  tbe  duty  of  the 
court  to  so  declare  without  regard  to  the 
jury;  but  in  cases  such  as  this  It  would  be 
Improper  for  the  court  to  declare  as  a  matter 
of  law  that  the  plaintiff  was  cut  off  from  re- 
covery by  reason  of  his  contributory  negli- 
gence, based  upon  implied  notice  of  the 
change  in  the  status  of  affairs,  such  as  oc- 
curred in  this  case,  especially  when  tbe  plain- 
tiff was  acting  under  tbe  direct  supervision  and 
order  of  bis  superior  ofiScer  or  foreman,  and 
when  it  was  tbe  duty  of  tbe  foreman  to 
know  that  his  orders  could  be  carried  out,  or 
if  he  found,  after  giving  tbe  order,  tliat  it 
could  not  be  successfully  executed,  to  counter- 
mand it  before  injury  could  result  to  anyone 
from  the  attempt  to  obey  the  order. 

3.  Tbe  evidence  is  conflicting  as  to  the 
duties  of  the  plaintiff  and  the  foreman  under 
the  facta  proved  in  tliis  case,  but  there  is  no 
conflict  in  tbe  evidence  that  whether  the 
original  order  was  to  kick  the  car  onto  short 
3  or  to  keep  it  attached  to  the  engine  and 
shove  it  to  short  3,  the  foreman  discovered 
that  the  original  order  could  not  be  carried 
out  because  of  tbe  cornering  of  the  cars  on 
short  4  with  short  3,  and  had  ample  time  to 
have  countermanded  tbe  original  order,  and 
to  have  ordered  the  plaintiff  and  the  en- 
gineer to  come  north  on  short  4  and  shove  tbe 
cars  standing  thereon  further  north  before 
attempting  to  place  the  stock  car  on  abort  3, 
and  that  he  wholly  failed  in  bis  duty  in  this 
regard,  and  that  his  failure  and  negligence 
in  this  respect  was  the  direct  and  proximate 
cause  of  the  Injury.  The  only  attempt  of  the 
foreman  to  excuse  himself  for  so  failing  in 
duty  Is  that  he  assumed  that  the  plaintiff  and 
the  engineer  had  discovered  tbe  change  in  the 
condition  or  status  of  affairs  after  tl^y  bad 
started  with  the  stock  car  south  on  short  S. 
As  hereinbefore  pointed  out,  such  an  as- 
sumption was  unwarranted  in  this  case. 
It  is  noteworthy  that,  when  tbe  switching 
crew  returned  to  the  place  and  removed  the 
stock  car  from  short  5,  they  had  to  pass 
northwardly  on  short  S  in  order  to  reach  the 
stock  car,  and  that  in  so  doing  they  passed 
as  near  to  tbe  cars  stationed  on  short  4  as  the 
plaintiff  did  in  removing  the  stock  car  from 
short  6.  Yet  it  is  conceded  that  at  the  time 
the  order  was  given  to  remove  the  stock  oar 
from  short  5  none  of  them  knew  that  tbe  car 
on  short  4  was  so  placed  as  to  prevent  a  car 
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from  being  Bboved  up  or  kicked  up  onto 
short  3.  The  foreman  himself  testified  that 
be  did  not  discover  that  condition  until  after 
the  stock  car  had  been  taken  off  of  short  5, 
and  he  and  the  sfvitchman  In  the  field  had 
walked  southwardly  to  the  end  of  the  station- 
ary cars.  It  cannot,  therefore,  be  said  that 
if  the  other  members  of  the  switching  crew, 
including  the  foreman,  failed  to  discover  this 
condition  or  status  of  affairs  as  to  short  4  in 
going  northwardly  on  short  5  to  get  the  stock 
car,  the  plaintiff  was  guilty  of  contributory 
negligence  in  not  discovering  that  condition 
or  status  of  affairs  in  taking  the  stock  car 
southwardly  on  short  5.  In  other  words,  the 
case  Is  not  such  as  would  Justify  the  court  in 
imputing  notice  of  the  condition  or  status  of 
affairs  to  the  plaintiff  by  reason  of  having 
gone  north  on  short  6,  or  by  reason  of  having 
come  south  on  short  5;  for  short  3  was  to  the 
right  or  east  of  short  4,  and  short  5  was  to  the 
left  or  west  of  short  4.  In  going  north  or 
coming  south  on  short  S,  it  might  or  might  not 
have  been  possible  for  the  plaintiff  or  the 
switching  crew,  on  a  dark  and  rainy  night,  to 
see  that  the  opposite  side  of  the  car,  standing 
on  short  4,  would  prevent  a  car  from  safely 
passing  out  on  short  3.  Yet,  In  order  to  Im- 
pute notice  to  the  plaintiff  of  this  condition 
and  to  cut  off  his  recovery  on  this  account.  It 
would  require  the  court  to  find  as  a  matter  of 
law  that  the  plaintiff  could  see  and  did  see 
this  condition  while  passing  north  or  coming 
south  on  short  5.  No  good  purpose  will  be 
subserved  by  digesting  or  analyzing  the  tes- 
timony of  the  various  witnesses  in  the  case, 
for  the  result  would  be  simply  a  demonstra- 
tion of  the  fact  that  there  was  a  conflict  In 
the  evidence  upon  nearly  every  point  In  issue 
in  the  case.  Under  such  circumstances  the 
ends  of  justice  are  fully  met  by  stating  that 
such  is  tbe  result  of  the  evidence  without 
specifying  it 

Neither  will  It  be  profitable  to  set  oat 
and  discuss  In  detail  the  various  instruc- 
tions given  and  refused  in  the  case.  On  be- 
half of  tbe  plaintiff  tbe  court  gave  S  in- 
structions. The  first  predicated  a  right  of 
recovery  If  the  Jury  found  the  facts  to  be 
as  stated  by  the  plaintiff  and  his  witnesses. 
The  second  instruction  simply  defined  the 
terms  "ordinary  care"  and  "negligence," 
and  t)>e  third  instruction  related  to  tbe 
damages.  On  behalf  of  the  defendant  the 
court  gave  5  Instructions  and  refused  14. 
Tbe  court  of  Its  own  motion  gave  1  instruc- 
tion. Tbe  Instructions  given  for  tbe  defend- 
ant in  effect  told  the  Jury  that  the  plaintiff 
was  limited  to  the  failure  or  negligence  of 
the  foreman  to  warn  the  plaintiff  of  his 
danger  and  to  give  a  proper  signal  to  the 
engineer  to  prevent  the  collision;  that  the 
Jury  could  not  take  into  consideration  the 
failure  of  any  other  meml>ers  of  the  switch- 
ing crew  to  throw  the  switch  on  short  3; 
that  the  mere  fact  that  the  plaintiff  was  in- 
jured while  attempting  to  couple  tbe  engine 
to  the  atodi  car  did  not  entitle  him  to  a  ver^ 


diet,  but  that,  In  order  to  recover,  It  de- 
volved upon  the  plaintiff  to  prove  that  tbe 
defendant  was  guilty  of  negligence  In  some 
of  the  particulars  charged  in  the  petition  and 
defined  in  tbe  instructions,   and   that  such 
negligence  was  the  direct  and  proximate  cause 
of  the  injury;  and  that,  if  the  Jury  found 
tbe  fact  to  be  that  the  foreman  gave  a 
slow-up  signal  to  the  engineer  to  stop  the 
car  in  sufficient  time  to  have  prevented  the 
collision,  then  the  plaintiff  could  not  recover. 
The  Instruction  given  by  the  court  of  Its  own 
motion  was  a  modification  of  one  of  tbe  In- 
structions   asked  by  tbe   defendant,    which 
declared  it  to  be  the  duty  of  the  plaintUT  to 
be   watchful    and   attentive    for   bis    own 
safety,  and  to  take  all  the  usual  and  neces- 
sary precautions  to  protect  himself  from  in- 
jury, and  that  he  would  not  be  Justified  In 
attempting  to  pursue,  overtake,  and  couple 
onto  a  moving  car,  In  order  to  prevent  said 
At  from  colliding  with  other  cars  and   In- 
juring stock  therein.  If  by  so  doing  be  was 
subjecting  himself  to  the  risk  and  peril  of 
receiving  personal  Injury.    The  modification 
consisted    of    the    court    interpolating     tbe 
words    "knew  or  believed    he,"   so    that  it 
would  read  that  he  would  not  be  so  Justified 
In  pursuing  tbe  car.  If  be  knew  or  believed 
he  was  subjecting  himself  to  risks  and  perils 
of  receiving  personal  injury.    Tbe  statenient 
of  tbe  substance   of  tbe    instructions    given 
at  the  request  of  the  defendant  shows  that 
tbe  case  was  put  to  the  jury  as  favorably 
for  the  defendant  as  It  was  entitled  to.     In 
fact,  even  as  modified,  the  instruction  griven 
with  respect  to  the  pursuing  of  the  car  and 
coupling  the  engine  thereto  stated  the   law 
with  reference  to  the  assumption  of  risks 
more  favorably  to  the  defendant  than    tbe 
rule  in    this   state    authorizes.    Drake     v. 
Kansas  City  (not  yet  officially  reported)  88 
S.  W.  6S9,  and  cases  cited.     Under  the  tes- 
timony adduced  by  the  plaintiff,  particular- 
ly as  to  the  practice  and  custom  that  pre- 
vailed in  the  defendant's  yards  of  chasing 
cars  and  coupling  to  them  while  in  motion. 
It  may  fairly  be  said  that  In  entering  or  re- 
maining in  the  defendant's  service  the  plain- 
tiff assumed  the  risks  ordinarily  Incident  to 
so  chasing  and  coupling  cars.    But  the  plain- 
tiff did  not  assume  the  risk  of  the  negligence 
of  the  defendant,  or  his  alter  ^;o.  In    not 
countermanding   tbe  original   order    and    in 
not  signaling  to  the  plaintiff  and  engineer 
after  he  discovered  that  it  was  imposslbte 
to  execute  the  original  order,  by  reason  of 
the  cars  on  short  4  cornering  on  short   3. 
Under  the  case  made  by  the  plaintUT    tbis 
was  a  fact  that  was  known  to  tbe  foreman 
and  unknown  to  the  plaintiff,  and  the   fore- 
man had  ample  time  to  have  so  acted  as  to 
have  prevented  Injury.    His  failure  so  to  do 
was   negligence,    and   the   plaintiff   did     not 
assume  the  risk  of  his  negligence,  when   be 
entered  the  service  of  the  defendant  or  ^vhen 
be  attempted  to  make  the  coupling  in    tbe 
manner   in   wb^h, J^  evidence  showed    ft 
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was  constantly  being  made  or  attempted  to 
be  made  In  the  defendant's  yards. 

This  general  dlscnssioft  of  the  case  and 
the  legal  principles  applicable  thereto  dis- 
poses of  all  the  contentions  with  reference 
to  the  ruling  of  the  court  In  the  refusal  of 
instructions  asked  by  the  defendant;  for, 
when  those  instructions  are  measured  by  the 
rules  and  principles  announced,  it  appears 
that  the  Instructions  were  either  properly  re- 
fused or  else  were  Inapplicable  to  the  facta 
In  judgment. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  circuit  court  Is  affirmed. 
AU   concur. 


STATE  r.  MILLER. 

(Sopieme  Court  of  Missouri,  Division  No.  X 
June  20,  1905.) 

1.  LOTTEBIBB— iNDICmXNT. 

An  indictment  following  the  language  of 
Rev.  St  1809.  i  2219,  making  it  a  felony  to 
aid  or  assist  in  making  or  establishing  any 
lottery  or  a  scheme  in  the  nature  of  a  lottery  as 
a  bnsineas  in  the  state,  is  sufficient,  though  it 
does  not  charge  in  what  manner  or  how  the 
defendant  aided  or  assisted  in  maintaining  and 
establishing  the  lotterj,  nor  what  the  lottery 
was. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Lotteries,  <  29.] 

2.  INDIOTXENT— FOBlfAL   REQUISITES. 

An  indictment,  otherwise  good,  which 
charges  that  the  defendant  knowingly,  willfully, 
and  feloniously  committed  the  acts  charged,  was 
sufficient  without  the  use  of  the  word  "unlaw- 
fully." 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {{  261, 
284.] 

3.  LoTTEBiES — Establishment  as  Business. 

One  who  devoted  his  time  to  the  business 
of  selling  lottery  tickets,  and  who  employed 
agents  for  that  purpose  and  distributed  wmning 
li.'its  and  paid  prizes,  was  guilty  of  assisting  in 
i^tablishing  a  lottery  as  an  avocation  or  busi- 
ness, though  the  lottery  drawings  were  not  to 
occur  in  the  state. 

4.  CaimiiAi.  Law— TsiAir— InsTBUCTioNS. 

Where  one  accused  of  establishing  a  lot- 
tery as  a  business  or  avocation  himself  testi- 
fied that  be  sold  tickets,  and  requested  an  in- 
struction that  if  he  only  bought  tickets  and 
mid  them  on  his  own  account  he  could  not  be 
convicted,  and  his  counsel  during  the  progress 
of  the  trial  stated  that  the  offense  of  which 
tlie  defendant  was  guil^  was  selling  tickets, 
he  could  not  complain  of  an  instruction  which 
assumed  that  he  sold  lottery  tickets. 

5.  Sake. 

An   instruction   authorizing   conviction    of 
the  accused  if  he  committed  certain  acts  was 
not  erroneous  for  failure  to  use  the  word  "felo- 
niously." 
a  Save. 

An  instruction  that  the  law  presumes  the 
defendant  to  be  innocent,  and  this  presumption 
continues  till  it  has  been  overcome  by  evidence 
which  establishes  his  guilt  to  the  jury's  sat- 
isfaction and  beyond  a  reasonable  doubt,  is  not 
erroneous  for  failure  to  use  the  word  'reason- 
able" before  the  word  "satisfaction." 
7.  Same. 

An  instruction  that,  in  determining  the 
aedibility  and  weight  of  a  witness'  testimony, 
^lis  relation  to  or  feeling  towards  the  defend- 


ant" may  be  taken  into  consideration,  is  suf- 
ficient on  the  question  of  the  witness'  bias,  since 
it    necessarily    contemplates    whether    be   was 
friendly  or  unfriendly  to  the  defendant 
&  Sake. 

An  instruction  in  a  criminal  case  that  de- 
fendant was  a  competent  witness  in  his  own 
behalf,  but  the  fact  that  he  was  testifying  in 
his  own  bebalf  might  be  considered  by  the  jury, 
was  not  erroneous  for  the  use  of  the  conjunc- 
tion "but"  mstead  of  "and." 

9.  LoTTEBiES— Admissibility  of  Evidence. 

In  a  prosecution  for  establishing^  a  lottery 
as  an  avocation  or  business,  certain  tickets, 
sheets,  and  lists  of  drawings  were  admissible  in 
evidence,  where  the  evidence  showed  that  the 
tickets  were  of  the  character  of  those  received 
from  the  defendant  that  the  sheets  which  bad 
been  distributed  to  the  various  agents  were 
counterparts  of  one  exhibited  at  the  defendant's 
place  of  business,  and  that  the  list  of  lottery 
drawings  which  was  introduced  in  evidence  was 
obtained  at  the  defendant's  cigar  store;  these 
facts  sufficiently  connecting  them  with  the  de- 
fendant. 

10.  Same— Vebdict. 

Where  an  indictment  charged  defendant 
with  establishing  a  lottery  as  a  business  and 
avocation,  a  verdict  omitting  the  words  "as  a 
business  and  avocation"  was  sufficient  where  it 
found  the  defendant  guilty  as  charged  in  the  in- 
dictment. 

11.  WrrNESBES— Cboss-Ezamtnatioh. 
Where  on  direct  examination  one  accused 

of  establishing  a  lottery  as  a  business  and 
avocation  testified  that  he  was  never  in  the 
employ  of  the  Mexican  Lottery  Company  and 
was  never  authorized  to  transact  any  business 
on  its  account,  he  was  properly  cross-examined 
to  show  that  he  had  purchased  and  made  a 
business  of  selling  the  tickets  of  the  Mexican 
Lottery  Company. 

Appeal  from  St  Louis  CIrrnIt  Court; 
Jesse  A.  McDonald,  Judge. 

Louis  T.  Miller  was  convicted  of  crime, 
and  appeals.    Affirmed. 

See  88  S.  W.  007. 

Rehearing  denied. 

Morton  Jourdan,  for  appellant.  H.  S. 
Hadley,  Atty.  Gen.,  and  Frank  Blake,  for 
the  State. 

GANTT,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  circuit  court-  in  the  city 
of  St.  I.«uis.  The  defendant  was  indicted, 
along  with  John  P.  Collins  and  S.  J.  Ten- 
nant,  on  May  29,  1903,  for  aiding  and  assist- 
ing in  making  and  establishing  as  a  business 
and  avocation  in  the  city  of  St.  Louis  a 
certain  lottery  and  scheme  of  drawing  In  the 
nature  of  a  lottery,  known  as  the  "Mexican 
Lottery."  There  were  three  counts  In  the 
indictment,  but  the  prosecuting  attorney 
dismissed  as  to  the  first  and  third,  and 
elected  to  proceed  on  the  second,  which  is 
in  the  following  words:  "And  the  grand 
Jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  P. 
Collins,  Iiouis  T.  Miller,  and  S.  J.  Tennant, 
on  or  about  the  fifth  day  of  May,  In  the 
year  one  thousand  nine  hundred  and  three, 
at  the  city  of  St  Louis  aforesaid  and  state 
aforesaid,  did  knowingly,  willfully,  and  fe- 
loniously aid  and  assist  in  making  and  es- 
tablishing as  a  business  and  avocation.  In 
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the  dty  and  state  aforesaid,  a  certain  lot- 
tery and  scheme  of  drawing  In  the  nature 
of  a  lottery,  known  as  the  'Mexican  Lottery,' 
whereby  a  large  sum  of  money,  to  wit,  sixty 
thousand  dollars,  was  thereafter  to  be  dis- 
posed of  by  lot  and  chance  (the  particular 
method  by  which  said  disposition  of  said 
sum  of  money  was  to  be  made  Is  to  the  jnrors 
aforesaid  unknown),  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state."  The  defendant  was  duly  arraigned, 
a  severance  granted,  and  on  the  18th  day 
day  of  March,  1904,  the  defendant  Miller 
was  tried  and  convicted  on  said  second 
count,  and  bis  punishment  assessed  at  six 
months  in  the  city  Jail.  A  motion  for  new 
trial  was  duly  entered,  heard,  and  overruled, 
and  an  appeal  allowed  to  this  court. 

The  testimony  in  the  case  was  substan- 
tially as  follows: 

Herman  Rlchter,  on  behalf  of  the  state, 
testified:  "On  May  5,  1903,  was  engaged  In 
business  of  selling  lottery  tickets;  Icnow  the 
defendant  Miller,  who  has  a  place  of  busi- 
ness at  411  Walnut  street  in  St  Louis,  Mo. 
I  reported  dally  to  defendant.  Miller,  who 
started  me  out  on  the  iSrst  day  I  went  to 
work  for  him  with  some  Mexican  Lottery 
tickets,  saying:  'See  what  you  can  do  with 
them  as  to  establishing  trade.  Qo  oat  and 
put  tickets  In  places,  and  see  if  they  could 
sell  them  and  give  them  a  percentage.'  The 
tickets  were  of  different  prices,  25  cents,  50 
cents,  $1,  $2,  and  H-  I  took  the  tickets  to 
different  parts  of  the  city,  wherever  we  had 
customers  to  sell  the  tickets  for  us — to  bar- 
ber shops,  saloons,  and  tobacco  stores,  where 
they  were  sold  on  a  percentage,  the  person 
selling  getting  15  per  cent  on  the  dollar 
for  all  sales.  I  received  |45  per  month,  and 
Mr.  Miller,  the  defendant,  always  paid  me 
my  salary  at  411  Walnut  street  twice  each 
month.  I  bad  a  particular  route  in  North 
St.  Louis,  and  sometimes  I  would  dispose 
of  |2,000  worth  of  tickets  in  one  month. 
Any  tickets  I  had  left  over  I  would  take 
back  to  the  office,  and  the  money  for  the 
tickets  sold  would  be  handed  to  Mr.  Miller, 
the  defendant  or  the  clerk,  Wm.  Sheehy. 
If  any  man  would  win  a  prize,  we  would 
advertise  it  on  a  little  slip'  of  paper  and  dis- 
tribute It  among  the  people,  so  as  to  adver- 
tise the  company.  When  a  drawing  was 
had,  we  would  get  a  telegram  showing  the 
capital  prize,  and  after  that  a  list  of  tbe 
smaller  prizes.  In  taking  the  tickets  around 
to  the  customers,  If  a  man  had  a  winning 
ticket,  I  would  cash  It  for  him,  and  then 
I  would  turn  the  canceled  ticket  in  as  cash 
when  I  made  my  report  to  the  office.  I 
would  see  the  defendant  in  that  place  nearly 
every  day.  It  is  a  little  cigar  store  In  front, 
and  there  is  a  little  room  in  the  back  where 
the  tickets  are  kept.  Defendant's  name  was 
on  the  window  of  this  establishment  at 
411  Walnut  street  I  got  my  day's  supply 
of   tickets   either   from   defendant  or   Mr. 


Sheehy.  Defendant  employed  others  in  the 
same  work  I  was  engaged  in;  saw  them 
around  his  place  getting  their  tickets  and 
being  paid  off.  The  capital  prize  of  the 
Mexican  Lottery  Is  ^00,000,  and  I  think 
there  were  80,000  tickets.  I  heard  the  draw- 
ing was  taking  place  in  Mexico."  On  cross- 
examination  witness  stated  be  had  known, 
by  common  report,  of  the  Mexican  Lottery 
for  10  or  12  years;  that  it  was  an  estab- 
lishment chartered  by  the  republic  of  Mexico 
as  a  government  institution.  "Never  saw 
a  drawing  of  the  Mexican  Lottery;  do  not 
know  whether  they  had  any  drawings  or 
not;  only  what  I  heard  and  what  Is  stated 
on  the  tickets.  The  defendant  got  his  print- 
ed matter,  tickets,  etc.,  from  a  man  by  the 
name  of  Bnchroeder.  The  connection  that 
defendant  had  with  this  concern  was  to 
sell  tickets,  the  same  as  I  did."  On  redi- 
rect examination  witness  Identified  a  sheet, 
dated  May  28,  1003,  showing  list  of  winning 
numbers  similar  to  the  sheets  distributed 
by  the  defendant  Witness  stated  be  had 
been  convicted  of  frequenting  bawdybouses 
some  four  or  Ave  months  previous. 

Arthur  Bnchroeder  testified  on  behalf  of 
the    state    substantially    as    follows:     "My 
father  Is  a  jeweler,   and  has  a  place   of 
business  at  507  Walnut  street    I  know  the 
defendant   and    his   place    at   411    Walnut 
street    There  was  an  office  of  the  Mexican 
Lottery  at  507  Walnut  street    I  am  con- 
nected  with   the   Mexican   Lottery   In    the 
capacity    of   clerk.    I   do   not   know    what 
connection  the  defendant  had  with  the  Mexi- 
can Lottery  Company.    I  have  had  financial 
settlements  with  him  of  business  transactions 
concerning  tbe  Mexican   Lottery  Company. 
Defendant  came  up  .to  get  some  lottery  tick- 
ets; came  to  my  place.    I  presume  tbe  tick- 
ets came  to  me  by  express.    I  do  not  know. 
They  were  sent  to  various  places  by  tbe  com- 
pany, I  presume,  and  they  would  be   sent 
to  my  place  by  wagon.    Once  a  month   I 
would  get  a  consignment  of  tickets,   from 
10,000  to  18,000.    Then  they  would  be  dis- 
tributed— some  to  the  defendant  who  paid 
for  them,  and  some  at  other  places.     If  be 
would  not  sell  them,  he  would  bring  them 
back    to    me.     Defendant    would    pay     the 
prizes  as  suited  his  convenience,  and  dedact 
that  amount  from  his  settlement    I  handled 
5,000  or  6,000  prize  sheets  a  month,  but  do 
not  know  where  they  came  from;  but  never 
distributed  any  of  them.    I  went  by    the 
name  of  'B.  Hume  &  Company,'  a  fictitious 
name.    When  checks  got  into  my  hands  for 
goods  purchased   by  defendant   they    were 
signed    'J.    P.    Collins,    Trustee.'    I    would 
sell  anywhere  from  2,000  or  8,000  to   6.000 
or   7,000   tickets   per   month  to   defendant. 
I  was  informed  each  month  of  the  winning 
numbers  of  the  lottery  from   the  city    of 
Mexico  direct  by  tdegram  sent  by  the  presi- 
dent of  the  company,  whose  name  is    Bas- 
settl.    I   bad  charge  of  the  receiving    and 
distributing  of  tickets  for  the  entire    clt^. 
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T  sold  the  ticketB  to  a  nnmber  of  people, 
besides  the  defendant,  outside  of  the  city." 
Max  Reichenbach  testified  on  behalf  of 
the  state  substantially  as  follows:  "I  am 
'Clerk  in  special  tax  department  In  city  baU. 
I  worked  for  defendant  prior  to  May,  1903, 
for  a  period  of  six  months.  I  received  $50 
per  month.  The  defendant  paid  me.  I  re- 
ported to  his  establishment  twice  a  day. 
I  got  lottery  tickets  from  the  defendant 
to  sell  and  irface  among  agents.  The  names 
were  sometimes  given  me  In  the  office,  names 
of  saloons  and  barber  shops,  and  I  would 
^lace  them  there  to  be  sold  on  commission. 
The  money  I  collected  I  took  to  the  office 
and  gave  to  the  defendant  or  his  clerk.  Wit- 
ness Identified  a  list  of  the  Mexican  Lottery 
with  which  the  tickets  would  be  compared 
to  determine  the  winning  tickets.  The  win- 
nhig  tickets  that  I  did  not  pay  were  paid 
at  the  office,  sometimea  by  the  defendant 
The  lists  were  given  out  at  the  office  at  411 
Walnut  street,  and  then  distributed  around 
to  the  agents.  The  defendant  employed  me 
and  paid  me  my  salary.  When  he  employed 
me,  be  Just  told  me  to  go  out  and  get  agents 
for  tickets.  Tickets  not  sold  were  taken 
twck  at  the  office  by  the  defendant  or  his 
derk.  I  qolt  the  employ  of  the  defendant 
aboDt  the  time  the  grand  jury  were  investi- 
gating the  lotteries.  Have  seen  other  em- 
ployes make   settlements   with   defendant." 

W.  H.  Rothchlld  testlfled  on  behalf  of  the 
itate  substantially  as  follows:  "I  know 
the  defendant;  bought  Mexican  Lottery 
tickets  from  him  in  packages,  and  would 
sell  them  to  different  persons.  If  I  did  not 
sdl  them,  I  would  return  them  to  the  de- 
fendant. I  would  get  my  money  back,  U  I 
paid  any  prizes.  The  winnings  were  to  be 
determined  by  a  sheet  This  sheet  [dated 
Hay  28,  1903]  I  got  down  at  the  defendant's 
•cigar  store." 

Edward  Berg,  for  the  state,  testlfled  sub- 
stantially as  follows:  "Worked  for  the  de- 
fendant about  a  year  and  a  half  ago  in  the 
lottery  business.  If  I  placed  over  a  $1,000 
worth  of  tickets  a  month,  I  got  10  per  cent 
I  distributed  tldkets  to  the  regular  customers. 
When  I  would  pay  a  winning  ti<^et,  I  would 
cash  it  at  defendant's  office.  The  defendant 
employed  me  and  paid  me.  The  tickets  not 
sold  were  returned.  I  distributed  the  list 
•bowing  winnings  to  the  agencies." 

A  list  dated  May  28, 1903,  showing  winning 
anmbers,  taken  from  the  establishment  of  the 
defendant,  was  Introduced  in  evidence.  An 
Instmctlon  In  the  nature  of  a  demurrer  to 
the  evidence  was  then  asked  by  the  defendant 
which  was  by  the  court  refused.  This  was 
the  evidence  on  the  part  of  the  state. 

Lonls  T.  Miller,  defmdant  testified  on  his 
own  behalf  snbstantlally  as  follows :  "I  was 
never  in  the  employ  of  the  Mexican  Lottery 
Company.  I  was  never  authorizled  by  the 
company  to  transact  any  business  on  its  ac- 
count" On  cross-examination  defendant 
over  objection  of  his  counsel,  stated  that  he 


paid  some  of  the  prise  tickets,  and  some  of 
the  tickets  were  paid  by  Mr.  Tarrant  "I 
allowed  my  employte  for  money  advanced 
on  tickets  paid  by  them.  When  a  ticket 
was  brooght  in  that  bad  been  paid,  I  gave 
it  to  Mr.  Tarrant  who  represented  the  com- 
pany In  St  Louis.  When  I  paid  a  ticket 
he  redeemed  It  tor  me.  The  tickets  I  bought 
and  did  not  sell  I  gave  to  Mr.  Tarrant  and 
he  returned  me  the  money  for  them.  I  paid 
cash  for  the  tickets  bought  from  Mr.  Tarrant 
and  he  redeemed  the  balan<!e  not  sold.  I 
paid  Richter,  Reichenbach,  and  Berg  their 
salaries.  I  had  dealings  with  the  Buchroe- 
ders;  not  with  Mr.  Tennant  I  am  the  pro- 
prietor of  the  place  at  411  Walnut  street 
I  never  gave  Reichenbach,  Berg,  or  Richter 
any  tickets.  The  money  I  received  for  lot- 
tecy  tickets  I  sent  to  the  bank.  I  turned  it 
over  to  Buchroeder  or  Tennant  I  turned  the 
money  over  to  buy  new  tickets,  less  profits, 
which  I  kept 

At  the  conclusion  of  the  evidence,  the  court 
gave  the  following  instnictlons : 

"First  If  you  believe  and  find  from  the 
evidence  and  under  these  Instructions  be- 
yond a  reasonable  doubt  that  at  the  city  of 
St.  Louis  and  state  of  Missouri,  at  any  time 
witliin  three  years  next  before  the  29th  day 
of  May,  1903,  the  defendant  Louis  T.  Miller, 
willfully  and  unlawfully  did  aid  and  assist 
in  making  and  establishing  as  a  business  and 
avocation  in  the  city  of  St  Ix>uis  and  state  of 
Missouri  a  lottery  or  scheme  of  drawing  in 
the  nature  of  a  lottery,  and  that  the  same 
was  known  as  the  'Mexican  Lottery,'  and 
whereby  any  money  of  any  amount  and  value 
whatever  might  be  acquired  of  said  lottery  by 
lot  or  chance,  you  will  find  the  defendant 
guilty  as  charged  in  the  second  count  of  the 
indictment ;  and  unless  you  so  find  the  facts 
you  will  acquit  the  defendant  If  you  find 
the  defendant  guilty,  you  will  assess  his  pun- 
ishment in  the  Penitentiary  for  a  term  of  not 
less  than  two  years  nor  more  than  five  years, 
or  at  imprisonment  in  the  city  Jail  or  work- 
house for  not  less  than  six  months  nor  more 
than  twelve  months. 

"Second.  You  are  instructed,  further,  that 
the  mere  fact  that  the  defendant  sold  lottery 
tickets  is  not  of  itself  sufficient  to  prove  the 
charge  made  in  the  indictment  herein,  unless 
you  further  find  from  the  evidence  that  with- 
in three  years  next  before  the  filing  of  the  in- 
dictment the  defendant  aided  and  assisted  in 
making  and  establishing  a  lottery  or  scheme 
of  drawing  in  the  nature  of  a  lottery  as  a 
business  and  avocation  in  the  city  of  St. 
Iiouis  and  state  of  Missouri. 

"Third.  Ton  are  instructed  that  the  testi- 
mony of  an  accomplice  in  a  crime — that  is,  a 
person  who  actually  commits  or  assists  or 
participates  in  the  crime — is  admissible  in 
evidence.  Tet  the  evidence  of  an  accomplice 
in  a  crime,  when  not  corroborated  by  some 
person  or  persons  not  implicated  in  the  crime 
as  to  matters  material  to  the  Issues — that  is, 
matters  connecting  the  defendant  with  the 
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commission  of  the  crime  charged  against  him 
— ought  to  be  received  with  great  caution  by 
yon  before  you  convict  the  defendant  on  such 
testimony. 

"Fourth.  Tou  are  further  instructed  that 
the  Indictment  contains  the  formal  statement 
of  the  charge,  but  Is  not  to  be  taken  as  any 
evidence  of  defendant's  guilt  The  law  pre- 
sumes the  defendant  to  be  Innocent,  and  this 
presumption  continues  until  it  has  been  over- 
come by  evidence  which  establishes  his  guilt 
to  your  satisfaction  and  beyond  a  reasonable 
doubt.  And  the  burden  of  proving  his  guilt 
rests  with  the  state.  If,  however,  this  pre- 
sumption has  been  overcome  by  the  evidence, 
and  the  guUt  of  the  defendant  established  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt  your  duty  Is  to  convict  If,  upon  con- 
sideration of  all  the  evidence,  you  have  a  rea- 
sonable doubt  of  the  defendant's  guilt  yon 
should  acquit;  but  a  doubt  to  authorize  an 
acquittal  on  that  ground,  ought  to  be  a  sub- 
stantial doubt  touching  the  defendant's  guilt, 
and  not  a  mere  possibility  of  his' innocence. 
You  are  further  instructed  that  yon  are  the  sole 
Judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  to  be  given  to  their  testimony. 
In  determining  such  credibility  and  weight, 
you  will  take  into  consideration  the  character 
of  the  witness,  his  manner  on  the  stand,  his 
interest  If  any.  In  the  result  of  the  trial,  his 
relation  to  or  feeling  towards  the  defendant 
and  the  probability  or  improbability  of  his 
statements,  as  well  as  all  the  facts  and  cir- 
cumstances given  in  evidence.  In  this  con- 
nection you  are  further  instructed  that,  if 
you  believe  that  any  witness  has  knowingly 
sworn  falsely  to  any  material  fact  you  are 
at  liberty  to  reject  all  or  any  portion  of  such 
■witness*  testimony.  The  defendant  is  a 
competent  witness  in  his  own  behalf,  but  the 
fact  that  he  is  a  witness  testifying  in  his  own 
behalf  and  the  Interest  he  has  at  stake  in  the 
case  may  be  considered  by  you  in  determining 
the  credibility  of  his  testimony." 

To  all  of  which  the  defendant's  counsel  at 
the  time  duly  objected  and  excepted.  There- 
upon the  defendant  prayed  the  court  to  give 
the  following  instructions.  In  words  and 
figures  the  following: 

"The  court  instructs  the  Jury  that  the  pur- 
chase and  sale  of  lottery  tickets  is  a  misde- 
meanor under  the  laws  of  this  state,  and  if 
you  believe  and  find  from  the  evidence  that 
defendant  did  nothing  except  to  buy  and  sell 
lottery  tickets  then  It  will  be  your  duty  to 
find  the  defendant  not  guilty  upon  this  in- 
dictment, which  charges  defendant  with  the 
commission  of  a  felony. 

"The  court  Instructs  the  jury  that  if  they 
believe  and  find  from  the  evidence  that  de- 
fendant was  never  employed  by  or  given 
authority  to  act  for  the  Mexican  Lottery,  and 
never  acted  in  connection  with  the  business 
of  said  lottery,  except  to  buy  from  It  its 
tickets  and  sell  the  same  on  his  own  account, 
then  it  will  be  your  duty  to  find  the  defend- 
ant not  guilty." 


Which  instructions  the  court  refused,  and 
the  defendant  excepted. 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury  in  the  above-entltled  cause, 
find  the  defendant  guilty  of  aiding  and  as- 
sisting in  establishing  a  lottery  as  charged  in 
the  second  count  of  the  indictment  and  assess 
his  punishment  at  six  months  in  the  city  JalL 
Julius  Falke,  Foreman." 

1.  The  second  count  In  the  Indictment  upon 
which  the  defendant  was  tried  and  convicted, 
is  assailed  by  the  defendant  as  vague,  indefi- 
nite, and  uncertain,  in  that  it  does  not  charge 
in  what  manner  or  how  the  defendant  aided 
and  assisted  in  maintaining  and  establishing 
the  lottery,  nor  what  the  lottery  was.  And  It 
does  not  charge  the  act  to  have  been  nnlaw- 
fully  done.  The  indictment  is  predicated  up- 
on section  2219,  Rev.  St  1899,  which  makes 
It  "a  felony  to  aid  or  assist  In  making  or  es- 
tablishing any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a  lot- 
tery as  a  business  and  avocation  in  this 
state."  The  Indictment  is  sufficient,  the  stat- 
ute sufficiently  individuates  the  offense,  and 
the  Indictment  follows  the  language  ot  the 
statute.  State  t.  WUkerson,  170  Mo.  184. 
70  8.  W.  478;  State  v.  West  157  Mo.  309. 
57  S.  W.  1071;  State  t.  Cronln  (not  yet  offl- 
clally  reported)  88  S.  W.  604.  The  offense  is 
made  by  the  statute  a  felony,  and  the  defend- 
ant is  charged  to  have  knowingly,  willfully, 
and  feloniously  aided  and  assisted  In  making 
and  establishing  as  a  business  and  avocation 
in  the  city  a  lottery.  It  was  entirely  unnec- 
essary to  charge,  in  addition  to  these,  that  It 
was  unlawfully  done.  The  word  "felonious- 
ly"   included    the    charge   of    unlawfulness. 

2.  The  first  instruction  is  attacked  uiion 
the  ground  that  there  was  not  suffldoit  evi- 
dence upon  which  to  base  it  as  is  also  the 
second.  The  statute  upon  which  this  in- 
struction Is  based  was  before  the  court  in 
State  V.  Pomeroy,  130  Mo.  489,  32  S.  W.  1002. 
and  it  was  there  held  that  in  a  prosecution 
for  making  or  establishing  a  lottery  as  a 
business  or  avocation  in  this  state  it  was  not 
necessary  to  show  that  the  drawings  were 
to  occur  in  this  state.  The  evidence  In  this 
case  is  as  strong  as,  if  not  stronger  than, 
that  offered  in  Pomeroy's  Case,  and  we  tliink 
amply  sufficient  to  show  that  the  defendant 
was  aiding  and  assisting  in  making  and 
establishing  the  business  of  a  lottery  in  thia 
state  in  a  most  important  particular.  He 
devoted  his  time  to  the  business,  employed 
agents  to  make  a  business,  distributed  win- 
ning lists,  and  paid  prizes,  and,  as  said  by 
this  court  in  State  v.  WUkerson,  170  Mo. 
184,  70  S.  W.  478:  "We  know  of  no  more 
effective  way  to  assist  in  making  and  es- 
tablishing a  business  as  an  avocation  than  to 
participate  in  it  and  -to  devote  one's  time 
and  service  in  so  doing."  Without  repeat- 
ing the  evidence  which  appears  in  the  state- 
ment, we  think  there  was  ample  evidence  to 
Justify  the  verdict  of  the  jury. 

The  objection  ^ti|e  second  instruction  Is 
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tbat  It  assumes  that  the  defendant  sold 
lottery  tldcets  without  submitting  that  fact 
to  the  jury.  We  think  it  is  without  merit 
The  defendant  submitted  an  instruction 
himself  to  the  effect  that,  if  he  only  bought 
tickets  and  sold  them  on  his  own  account, 
be  could  not  be  convicted;  and  he  testified 
himself  that  he  did  sell  tickets,  obvlous- 
Ij-  with  the  view  to  reduce  his  offense  from 
a.  felony  to  a  mere  misdemeanor.  It  ap- 
pears that  his  counsel  on  different  occasions 
during  the  progn^ss  of  the  trial  stated  that 
the  offense  of  which  the  defendant  was 
guilty  was  selling  tickets.  An  instruction  is 
Dot  erroneous  which  assumes  as  true  the  fact 
which  is  admitted  on  the  trial.  State  t.  Hol- 
laway,  150  Mo.  222,  56  S.  W.  734;  State  v. 
Edwards,  71  Mo.  312.  As  to  the  criticism  of 
the  Instructions  that  they  do  not  use  the 
word  "feloniously,"  we  have  answered  that 
■contention  In  State  v.  Cronin  (handed  down 
today)  88  8.  W.  604.  See,  also.  State  t. 
Scott,  100  Mo.  232,  19  S.  W.  89;  State  T. 
Garth,  164  Mo.  563,  66  a  W.  275;  State  T. 
Tobie,  141  Mo.  517,  42  S.  W.  1076. 

3.  Tbe  objection  on  the  fourth  Instruction 
Is  that  the  word  "reasonable"  before  the 
word  "satisfaction"  therein  should  have  been 
added.  The  instruction  is  correct  without 
tbe  addition  of  that  word,  and  has  uniformly 
received  tlis  sanction  and  approval  of  this 
court. 

Objection  Is  also  made' to  this  instruction 
because.  In  that  portion  referring  to  the 
credibility  of  witnesses,  it  includes  simply 
the  relation  to  the  feeling  towards  the  de- 
fendant The  Instrnctlon  is  set  out  in  full 
in  the  accompanying  statement,  ■  and  we 
think  is  not  obnoxious  to  the  criticism  made 
upon  it  in  this  respect  The  words  "his  re- 
lation to  or  feeling  towards  the  defendant" 
necessarily  contemplate  whether  the  witness 
was  friendly  or  unfriendly  to  the  defendant. 
The  instruction  was  well  enough  as  it  was 
wrlttm. 

A  fnrtber  objection  to  this  Instruction  is 
tliat  in  speaking  of  the  competency  of  the 
defoidant  tbe  court  told  the  Jury  "he  was  a 
competent  witness  in  his  own  behalf,  but 
the  fact  tliat  he  was  a  witness  testifying  in 
bis  own  l>ehalf  might  be  considered  by  the 
Jury."  Obmplalnt  is  made  to  the  use  of  the 
conjunction  "but"  instead  of  "and,"  which  it 
is  conceded  would  have  been  proper.  We 
are  unable  to  concur  in  this  criticism  of  the 
evidence  of  tlie  defendant  testifying  in  his 
own  t>ehalf.  This  identical  formula  was  ap- 
proved in  State  v.  Zom,  71  Mo.  415,  and  we 
think  tlie  distinction  sought  to  be  made  is 
entirely  too  nice  to  be  of  practical  benefit 
to  the  defendant  on  trial. 

4.  There  is  some  objection  made  to  tlie 
introdnctlon  of  the  evidence  on  the  ground 
that  certain  tickets  and  sheets  and  lists  of 
drawings  were  not  sufBciently  connected  with 
the  defendant;  but  tbe  examination  of  the 
record  shows  that  the  tickets  were  of  the 
fbaiMcta  of   those  received  from  the  de* 


fendant  and  that  tbe  sheets  which  had  been 
distributed  to  the  various  agents  were  coun- 
terparts of  one  exhibited  at  the  defendant's 
place  of  business  at  411  Walnut  street  and 
tltat  the  list  of  lottery  drawing  which  was 
introduced  in  evidence  was  obtained  at  the 
cigar  store  of  the  defendant  We  think  there 
is  no  question  but  tbat  the  defendant's  con- 
nection with  these  matters  was  sufficiently 
shown  to  authorize  an  instruction  in  evi- 
dence. 

5.  Objection  is  made  to  the  form  of  the 
verdict  as  insufficient,  in  that  the  words  "as 
a  business  and  avocation"  are  omitted  there- 
from; but  it  will  be  observed  that  the  Jury 
find  tbe  defendant  guilty  of  aiding  and  as- 
sisting in  making  and  establishing  a  lottery 
"as  charged  in  the  second  count  of  the  in- 
dictment" In  tbat  count  it  was  charged 
that  he  did  it  "as  a  business  and  avocation," 
and  for  that  reason  this  verdict  is  dis- 
tinguishable from  that  in  State  v.  De  Witt 
(Mo.  Sup.)  84  &  W.  956,  and  State  v.  Cronin, 
supra,  and  in  accordance  with  State  t.  Mc- 
Gee  (Mo.  Sup.)  87  S.  W.,  loc.  cit  454,  is 
sufficient 

6.  The  final  contention  of  the  defendant 
is  that. he  was  subjected  to  an  illegal  cross- 
examination,  and  that  be  was  examined 
concerning  matters  about  which  he  had  not 
been  examined  In  chief.  The  defendant, 
when  on  the  stand  testifying  in  his  own  be- 
half, was  asked  by  his  counsel,  "Were  you 
ever  in  the  employ  of  the  Mexican  Lottery 
Company?"  and  he  answered,  "No,  sir."  He 
was  then  asked,  "Were  you  ever  authorized 
by  the  company  to  transact  any  business  on 
Its  account?"  and  he  answered,  "Ko,  sir." 
The  substance  of  his  cross-examination  and 
answers  is  set  out  in  the  statement  ac- 
companying this  opinion.  From  the  ques- 
tions and  answers  on  cross-examination,  it 
will  be  observed  that  it  was  confined  to 
matters  connected  with  the  manipulation  of 
Mexican  Lottery  tickets,  and  going  directly 
to  show  that  defendant  in  fact  bore  a  posi- 
tion of  trust  with  reference  to  that  Institu- 
tion. When  the  statute  says,  "A  defendant 
may  be  cross-rexamlned  as  to  any  matter  re- 
ferred to  in  his  examination  in  chief  and 
may  be  contradicted  and  Impeached  as  any 
other  witness  in  the  case,"  It  does  not  mean 
that  a  defendant  can  take  the  stand  and  in 
answer  to  one  or  two  well-prepared  inter- 
rogatories sweep  away  the  whole  structure 
of  the  state's  case,  and  then  remain  Immune 
from  a  cross-examination  on  the  issue  thus 
tendered.  Cross-examination  from  time  im- 
memorial has  been  the  great  test  of  the 
credibility  of  any  witness.  The  defendant, 
under  our  laws,  need  not  become  a  witness, 
and  when  he  does  he  enjoys  an  advantage 
over  the  ordinary  witness,  in  that  his  cross- 
examination  must  be  confined  to  the  matter 
with  reference  to  which  he  testifies;  but  as 
to  tbe  matter  to  which  he  "refers"  in  his 
testimony  in  chief  he  is  subject  to  cross- 
examination  and  impeachment  Just  as  any 
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other  witness.  If  defendant  desires  to  shield 
himself  behind  the  statute  granting  him  pro- 
tection from  cross-examination  as  to  any 
nmtter  not  referred  to  In  his  testimony,  he 
should  not  have  opened  the  door  to  his  con- 
nection with  the  Mexican  Lottery  scheme. 
The  questions  put  to  him  Involved  practically 
the  whole  issue  tendered  by  the  indictment, 
and  he  cannot  be  heard  to  complain  that 
the  state  proceeded  to  cross-examine  him 
on  these  matters.  Thus,  in  People  v.  Mul- 
llngs,  83  Cal.  138,  23  Pac.  S29,  17  Am.  St 
Rep.  223,  approved  by  this  court  In  State  v. 
Avery,  113  Mo.  500,  21  S.  W.  193,  a  defend- 
ant was  asked,  "Did  you  or  did  you  not  kill 
John  Moore?"  and  he  answered,  "No."  It 
was  held  that,  owing  to  the  general  nature  of 
defendant's  statement,  a  wide  range  of  cross- 
examination  should  be  allowed.  Cross-exam- 
ination, as  used  in  the  statute,  does  not  mean 
a  mere  categorical  review  of  the  matters 
stated  by  defendant.  We  think  the  court  did 
not  err  in  permitting  the  cross-examination  of 
which  defendant  complains.  It  did  not  trans- 
cend the  limits  of  the  matters  referred  to  by 
him  In  his  examination  In  chief,  to  wit,  his 
connection  with  the  Mexican  Lottery  scheme. 
State  v.  Avery,  113  Mo.  475,  21  S.  W.  1»3; 
State  V.  Miller,  156  Mo.  86,  56  S.  W.  878; 
State  V.  Cunningham,  154  Mo.  174,  55  S.  W. 
282;  State  v.  McKlnzle,  102  Mo.  632,  15  S.  W. 
149. 

Upon  the  whole  case  we  find  no  reversible 
error,  and  the  Judgment  is  affirmed. 

BURGESS,  P.  J.,  and  FOX,  J.,  concur. 


WESTERN   CATTLE   BROKERAGE  CO. 

V.    GATES. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  1,  1905.) 

1.  Affeal — Review — PRocEEmNos    iw    Tbial 

CotJBT  AFTER  APPEAL. 

Judgments  and  orders  of  the  trial  conrt, 
entered  in  a  cause  after  an  appeal,  are  not  be- 
fore the  Supreme  Court,  where  no  appeal  has 
been  taken  from  such  judgments  and  orders, 
though  the  party  objecting  thereto  saved  ex- 
ceptions by  a  separate  bill  of  exceptions. 

2.  Same  —  Refusal  of    iNSTBUonoNS  —  Ab- 
sence OF  Exception. 

The  ruling  of  the  trial  court  in  refusing  In- 
structions cannot  be  reviewed  on  appeal,  where 
the  bill  of  ezceptitms  contains  no  exception  to 
such  action  of  the  court 

[Ed.  Note. — For  cases  in  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  1  2304.] 

3.  FBAUD lONOBANCE  OF  TBUTH  OF  ReFBESEN- 

TATIONS B3FFECT. 

One  who  makes  representations  which  he 
does  not  know  to  be  true,  and  conscious  of  the 
fact  that  he  has  no  knowledge,  to  another  whom 
he  knows  has  no  knowledge  as  to  the  truth  and 
falsity  of  the  representations,  is  guilty  of  fraud. 
[EM.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Fraud,  H  4,  5.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
tj-;  W.  B.  Teasdnle,  Judge. 

Action  by  the  Western  Cattle  Brokerage 
Company    against   C.    W.    Gates.    From    a 


Judgment  in  favor  of  defendant,  plaintiir  ap- 
peals.   Reversed. 
Rehearing  denied. 

Ward  &  Hadley,  for  appellant  R.  B. 
Ball  and  Johnson  &  Lucas,  for  respondent 

MARSHALL,  J.  This  Is  an  action  of 
fraud  and  deceit.  The  plaintiff  claims  $50. 
000  damages  on  account  of  alleged  false  and 
fraudulent  representations  of  the  defendant 
whereby  the  plaintiff  was  induced  to  pur- 
chase from  the  defendant  five  promissory 
notes,  executed  by  C.  J.  Buckingham  and. 
Samuel  Gatch,  to  the  order  of  E.  J.  Bucking- 
ham, and  indorsed  by  blm,  aggregating 
$47,976;  the  plaintiff  paying  the  defendant 
therefor  the  sum  of  $45,794.55.  There  was 
a  verdict  and  Judgment  for  the  defendant 
and  the  plaintiff  appealed. 

The  abstract  of  the  record  sets  out  in  full 
the  petition,  and  then  alleges  that  the  an- 
swer was  a  general  denial.  The  abstract 
then  recites  that  there  was  a  trial  on  the- 
merits,  a  verdict  for  the  defendant,  a  motion 
for  a  new  trial  filed  and  overruled,  and  an 
appeal  allowed  to  this  court,  time  granted 
to  the  plaintiff  to  file  a  bill  of  exertions, 
and  that  the  bill  was  filed  within  tbe  time 
allowed.  Tbe  abstract  of  the  record  then 
sets  out  the  bill  of  exceptions  in  tall.  No 
evidence  or  abstract  or  digest  or  statement 
of  the  evidence  if*  contained  in  the  bill  ol 
exceptions;  the  only  reference  to  tbe  facts 
adduced  upon  tbe  trial  being  in  tbe  following 
language:  "The  plaintiff  introduced  evi- 
dence tending  to  support  the  allegations 
of  Its  petition.  Tbe  defendant  Introduced 
evidence'  tending  to  8upi)ort  the  allegations, 
of  his  answer."  The  bill  of  exceptions  then 
recites  that  the  plaintiff  "prayed  the  court 
to  instruct  the  Jury  as  follows."  The  in- 
structions asked  by  the  plaintiff  and  given 
or  refused  are  then  set  out  The  instruc- 
tions asked  for  tbe  defendant  and  given  or 
refused  by  tbe  court  are  then  set  out  Tbe 
bill  of  exceptions  contains  no  exception  to 
the  action  of  the  court  in  refusing  instme- 
tlons  asked  by  the  plaintiff.  It  contains  an 
exception  by  the  plaintiff  to  the  giving  of 
the  Instructions  asked  by  the  defendant  and 
given  by  the  court.  Tbe  bill  of  exceptions 
then  recites:  "There  was  evidence  introdu- 
ced In  the  case  by  tbe  respective  parties  to 
prove  the  facts  upon  which  the  instruction!' 
given  by  the  court  were  based."  The  verdict 
of  the  Jury,  tbe  motion  for  new  trial,  tbe 
overruling  of  the  same,  the  giving  of  time 
for  the  filing  of  the  bill  of  exceptions,  and 
the  filing  of  the  bill  of  exceptions  within  tbe 
time  given,  are  then  set  out  Thia  con- 
stitutes the  whole  bill  of  exceptions  and  tbe 
whole  abstract  of  the  record.  Heretofore 
the  defendant  moved  the  court  to  dismiss  tl»e 
appeal,  because  no  bill  of  exceptions  was 
filed  within  the  proper  time,  and  for  ottaet 
reasons  stated  in  the  motion.  The  court 
in  banc  overruled  the  motion  to  dismiss  the 
appeal  on  the  4th  of  March,  1903.    Thereafter. 
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as  appears  by  an  additional  abstract  of  the 
record  filed  by  tbe  respondent,  certain  steps 
were  taken  by  the  plaintiff  to  procure  a 
nunc  pro  tunc  entry  In  tbe  circuit  court  cor- 
recting the  record  so  as  to  show  that  the 
time  for  filing  the  bill  of  ezceptlonB  was 
extended  by  tbe  court,  and  also  showing  that 
tbe  case  was  tried  in  division  Ko.  5  of  tbe 
circuit  court  of  Jackson  county,  presided 
over  by  Hon.  W.  B.  Teasdale,  the  then  judge 
of  that  division  of  the  court ;  that  thereafter 
Judge  Tefisdale  became  tbe  Judge  of  division 
.No.  3  of  tbe  court,  and  Hon.  A.  F.  Evans 
became  Judge  of  ^vision  No.  5 ;  that  the  mo- 
tion for  a  new  trial  was  overruled  by  Judge 
Teasdale  while  the  Judge  of  division  No.  5; 
and  that  the  bill  of  exceptions  was  approved 
and  signed  by  Judge  Teasdale  while  the 
regular  Judge  of  division  No.  3  of  said  court, 
and  was  filed  In  division  No.  5  after  Judge 
Teasdale  bad  ceased  to  be  tbe  judge  thereof: 
Tbe  defendant's  main  contention  now  is  that 
the  circuit  court  erred  in  entering  the  nunc 
pro  nunc  order,  and  that  Judge  Teasdale  had 
no  power  to  settle  the  bill  of  exceptions  after 
be  ceased  to  be  the  Judge  of  division  No.  5, 
and  had  no  power  as  Judge  of  division  No. 
3  to  order  a  bill  of  ef  ceptlons  filed  in  division 
No.  5.  The  defendant  saved  exceptions  by  a 
s^arate  bill  of  exceptions  to  the  subsequent 
proceedings  In  tbe  case,  but  did  not  appeal 
from  tbe  order  and  judgment  complained 
of,  and  as  they  took  place  subsequent  to  the 
appeal  taken  by  tbe  plaintiff  those  matters 
are  not  properly  now  before  the  court  for 
adjudication  and  will  not  be  further  consider- 
ed In  the  case. 

Tbe  case  presented,  therefore,  is  the  peti- 
tion of  the  plaintiff,  the  answer  of  the  de- 
fendant, which  was  a  general  denial,  the 
statement  that  the  plaintiff  Introduced  evi- 
dence tending  to  ivove  the  allegations  of  the 
petition  and  the  defendant  Introduced  evi- 
dence tending  to  prove  the  allegations  of 
the  answer,  and  that  the  respective  parties 
introduced  evidence  tending  to  prove  the 
facts  upon  which  the  Instructions  given  by 
tbe  court  were  based,  and  tbe  Instructions 
given  and  reftised  by  the  court.  The  case 
is  therefore  presented  in  compliance  with 
rule  6  of  this  court  (73  S.  W.  v),  which  is 
as  follows:  "For  the  purpose  of  reviewing 
the  action  of  the  trial  court.  In  giving  and 
refusing  Instructions,  It  shall  not  be  neces- 
sary to  set  out  the  evidence  in  the  bill. of 
exceptions;  but  it  shall  be  sufficient  to  state 
that  there  was  evidence  tending  to  prove  the 
particular  fact  or  facts.  If  the  parties  dis- 
agree aa  to  what  fact  or  facts  the  evidence 
tends  to  prove,  then  tbe  evidence  of  the  wit- 
nesses may  be  stated  in  a  narrative  form, 
avoiding  repetition  and  omitting  all  im- 
material matter." 

The  facts  stated  In  tbe  petition  may  be 
Kummarlzed  as  follows:  The  plaintiff  Is  a 
domestic  corporation,  engaged  in  the  busi- 
ness of  broker,  dealing  in  cattle  paper.  The 
defendant  and  one  Vail  were  and  are  iMirt- 


ners  under  tbe  firm  name  of  Vail  &  Gates. 
On  the  Sth  of  June,  1899,  the  defendant  bad 
In  bis  possession  five  promissory  notes  made 
by  Buckingham  and  Gatcb,  to  tbe  order  of 
E.  J.  Buckingham,  and  by  him  indorsed,  ag- 
gregating $47,976,  which  purported  to  be 
secured  by  chattel  mortgages  on  1,732  head 
of  cattle,  and  which  cattle  were  in  various 
pastiues  In  the  state  of  Kansas.  The  de- 
fendant on  said  date  Induced  tbe  plaintiff 
to  purchase  said  notes  for  tbe  sum  of  |45, 
794.56.  The  petition  charges  that  the  de- 
fendant falsely  and  fraudulently  represented 
to  the  plaintiff  that  tbe  makers  of  said  notes, 
secured  as  aforesaid,  owned  1,732  bead  of 
cattle  covered  by  said  mortgages;  that  all 
of  said  cattle  were  what  is  known  as  "Pan- 
handle cattle,"  and  had  been  shipped  from 
the  Panhandle  of  Texas  in  1898,  would  weigh 
from  750  to  850  pounds  each,  and  that  they 
were  worth  $35  per  bead ;  and  that  tbe  mak- 
ers of  said  notes  bad  $10,000  of  their  own 
money  invested  therein,  and  that  the  makers 
of  said  notes  owned  the  1,732  head  of  cattle 
covered  by  said  mortgages.  The  petition 
then  alleges  that  all  the  said  representations 
and  statements  were  false  and  fraudulent, 
and  known  to  the  defendant  to  be  such  at 
the  time  he  made  them;  that  the  makers 
of  said  notes  owned  only  1,612  head  of  cat- 
tle; that  they  were  not  Panhandle  cattle; 
that  they  were  not  shipped  from  tbe  Pan- 
handle of  Texas  in  1898,  nor  at  any  other 
time,  and  never  were  in  the  Panhandle  of 
Texas;  that  said  cattle  did  not  weigh  from 
750  to  850  pounds  each,  and  would  not  ex- 
ceed 450  pounds  each;  that  they  were  not 
worth  $35  per  head,  and  were  worth  not 
exceeding  $10  per  bead;  that  the  makers  of 
said  notes  did  not  have  $10,000  of  their  own 
money  Invested  in  said  cattle,  or  any  con- 
siderable sum  of  their  own  money  so  in- 
vested, but  that  the  makers  and  indorser  of 
said  notes  were  then,  and  now  are,  insol- 
vent ;  that  tbe  character  of  the  cattle  as  rep- 
resented by  the  defendant  to  the  plaintiff 
was  of  much  higher  grade  than  the  cattle 
owned  by  the  makers  of  said  notes;  that 
said  notes  were  not  paid  at  maturity;  that 
plaintiff  bad  to  pay  $3,500  pasturage  for 
said  cattle  in  order  to  get  possession  of 
them;  that  plaintiff  got  possession  of  1,612 
head  of  cattle,  and  after  the  commencement 
of  this  suit  sold  the  same  tmder  said  mort- 
gages and  became  the  purchaser  thereof  for 
tbe  sum  of  $22,729.76,  and  that  after  deduct- 
ing the  costs  of  foreclosure  and  the  amoimt 
paid  for  pasttu:age  there  remained  tbe  net 
sum  of  $18,982.79  applicable  to  tbe  payment 
of  said  notes;  that  after  becoming  said 
purchaser,  the  plaintiff  sold  said  cattle  and 
realized  therefrom  tbe  net  sum  of  $29,305.06. 
The  petition  then  concludes  with  a  prayer 
for  $60,000  damages.  As  above  stated,  the 
answer  is  a  general  denial. 

Under  this  state  of  tbe  pleadings,  and  tm- 
der tbe  statements  in  the  bill  of  exceptions 
that  tbe  plaintiff  Introduced  evidence  tending. 
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to  support  the  allegations  of  the  petition, 
that  the  defendaut  Introduced  evidence  to 
support  the  allegations  of  the  answer,  and 
that  the  respective  parties  Introduced  evi- 
dence tending  to  prove  the  facts  upon  which 
the  instructions  given  by  the  court  were 
based,  the  plaintiff  claims  that  the  court 
should  have  given  the  Instructions  asked  by 
the  plaintiff  and  refused  by  the  court,  and 
that  the  court  erred  in  giving  the  instructions 
asked  by  the  defendant  and  given  by  the 
court  The  bill  of  exceptions  contains  no  ex- 
ception saved  by  the  plaintiff  to  the  action  of 
the  court  In  refusing  the  instructions  asked 
by  the  plaintiff,  and  therefore  that  ruling  of 
the  court  Is  not  open  to  review  hera  In  or- 
der to  correctly  understand  the  ruling  of  the 
court.  It  is  necessary  to  reproduce  in  full  the 
instructions  given  for  the  plaintiff  and  for 
the  defendant,  with  the  exception  of  the  in- 
structions given  for  the  plaintiff  relating  to 
the  measure  of  damages,  which  it  la  not  nec- 
essary to  reproduce,  Inasmuch  as  the  ver- 
dict was  for  the  defendant. 

The  instructions  given  by  the  plaintiff  were 
as  follows: 

"(1)  Plaintiff  Is  entitled  to  a  verdict  in 
this  case  against  the  defendant,  Charles  W. 
Gates,  if  the  Jury  find  from  the  evidence  the 
following  facts:  First  That  on  June  5, 
1899,  the  plaintiff  bought  from  Gates,  or 
from  E.  J.  Buckingham,  or  from  both  of  them, 
five  promissory  notes,  aggregating  $47,976, 
signed  by  C.  J.  Buckingham  and  Samuel 
Gatch,  and  indorsed  by  B.  J.  Buckingham, 
dated  May  16,  1899,  payable  November  15, 
1899,  and  bearing  8  per  cent.  Interest  per 
annum  after  maturity,  paying  therefor 
$45,794,  which  was  more  than  the  notes  were 
in  fact  worth.  Second.  That  Gates,  for  the 
purpose  of  Inducing  plaintiff  to  buy  the  notes 
and  convincing  it  that  they  were  well  se- 
cured, either  orally  or  In  writing,  or  in  both 
ways,  made,  as  statements  of  facts,  any  one 
or  all  of  the  following  representations :  (a) 
That  said  notes  were  secured  by  mortgages 
upon  1,732  head  of  cattle;  (b)  that  they 
were  what  is  known  as  'Panhandle  cattle'; 
(c)  that  they  were  shipped  from  the  Pan- 
handle of  Texas  in  1898;  (d)  that  they 
would  weigh  from  750  to  850  pounds  each, 
and  that  they  were  worth  $35  per  head ;  (e) 
that  Buckingham  and  Gatch  bad  $10,000  of 
their  own  money  Invested  In  the  cattle. 
Third.  That  any  or  all  of  said  representations 
were  false  and  fraudulent,  and  plaintiff  up- 
on the  faith  of  and  reliance  upon  same  parted 
with  his  money. 

"(2)  If,  to  Induce  the  plahitlff  to  act  there- 
on. Gates  falsely  made  any  one  of  the  repre- 
sentations of  the  character  and  for  the  pur- 
poses as  submitted  In  the  foregoing  instruc- 
tion 1,  knowing  at  the  time  that  It  was  false, 
then  the  jury  must  find  that  it  was  fraudu- 
lent; or  if  Gates,  without  knowledge  of  Its 
falsity,  did  make  any  one  of  such  representa- 
tions to  Induce  plaintiff  to  act  thereon,  as- 
suming or  intending  to  convey  the  impression 


that  he  bad  actual  knowledge  of  its  truth, 
though  conscious  that  he  had  no  such  knowl- 
edge; then  such  representation  was  just  as 
fraudulent  as  if  he  had  made  it  actually 
knowing  that  It  was  false.  If  any  represen- 
tation was  so  made  and  was  fraudulent,  as 
that  word  Is  herein  defined,  then  Gates  can- 
not claim  that  he  did  not  Intend  thereby  to  ac- 
tually Injure  or  to  actually  defraud  plaintiff, 
or  that  he  was  Innocent  and  acted  honestly 
and  In  good  faith  In  relation  thereto." 

The  Instructions  given  for  defendant  were 
as  follows : 

"(1)  The  burden  of  proof  rests  upon  the 
plaintiff  to  establish  by  a  preponderance  or 
the  greater  weight  of  the  evidence  each  and 
every  material  fact  necessary  to  entitle  the 
plaintiff  to  recover ;  and  the  burden  of  estab- 
lishing Its  claimed  right  to  recover  rests  upon 
the  plaintiff  throughout  the  entire  case,  and 
does  not  at  any  stage  of  this  action  shift  upon 
the  defendant 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  relied,  In  making  the  loan  tu 
Gatch  and  Buckingham,  upon  the  report  of 
George  Neal,  or  upon  representations  and 
statement  miade  by  E.  J.  Buckingham,  then 
the  plaintiff  cannot  recover  In  this  action 
against  the  defendant,  Aid  your  verdict  must 
be  accordingly. 

"(3)  If  the  jury  should  find  and  believe 
from  the  evidence  that  the  plaintiff,  in  pur- 
chasing the  notes  and  mortgages  In  question, 
relied.  In  doing  so,  upon  the  agreement  of  the 
defendant  claimed  to  have  been  made  to  take 
up  the  same,  if  not  satisfactory,  and  npon  de- 
fendant's financial  ability  and  standing  to 
make  good  such  agreement  if  same  was  made, 
and  if  the  jury  should  further  find  that  but 
for  plaintiff's  reliance  on  the  financial  stand- 
ing and  ability  of  defendant  and  his  said  al- 
leged agreement  the  plaintiff  would  not  have 
purchased  said  notes,  then  plaintiff  cannot 
recover  in  this  action,  and  the  verdict  should 
be  for  the  defendant 

"(4)  The  plaintiff  is  not  entitled  to  recover 
anything  in  this  action  on  account  of  pasture 
bills  which  It  may  have  paid  to  secure  posses- 
sion of  said  cattle,  or  for  expenses  laid  out 
and  Incurred  by  It  In  caring  for  said  cattle 
after  taking  possession  of  the  same. 

"(5)  In  order  for  plaintiff  to  recover  any- 
thing In  this  action,  upon  the  ground  of  a 
misrepresentation  by  the  defendant  as  to  the 
number  of  steers  owned  by  Gatch  and  Bndc- 
ingham  on  the  6th  day  of  June,  1899,  the 
plaintiff  must  establish  by  a  preponderance 
of  the  evidence  that  Gatch  and  Buckingham 
did  not  in  fact  own  the  number  of  steers  re- 
cited in  said  mortgages,  that  G.  W.  Gates 
knew  the  number  of  steers  set  forth  In  the 
mortgages  and  knew  that  the  same  was  un- 
true, and  that  said  Gatch  and  Buckingham 
did  not  at  that  time  own  the  number  therein 
represented,  and  knowing  all  of  such  facts, 
represented  to  the  plaintiff  that  the  said 
Gatch  and  Buckingham  did  in  fact  own  the 
number  of  cattle  recite^  In  said  mt^tsasis^ 
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and  the  platntUT  relied  upon  such  lepreBco- 
tatlona  in  making  aald  loan. 

"(6)  Even  though  yon  should  find  from 
the  evidence  that  the  defendant  represented 
to  the  plaintiff  that  the  steers  would  weigh 
from  TSO  to  860  pounds  each,  nevertheless,  If 
you  should  find  that  the  defendant  had  never 
weighed  steers  and  did  not  know  what  their 
correct  weight  was,  but  said  statement  was 
made  merely  as  his  Individual  opinion  as  to 
their  weight,  then  and  in  that  event  such  a 
statement  was  not  a  representation  of  fact, 
but  merely  an  expression  of  opinion,  which, 
even  though  false,  forms  no  ground  wbatevw 
for  recovery  on  the  part  of  the  plaintifT  in 
this  action. 

"(7)  Even  though  yon  should  find  from  a 
preponderance  of  the  evidence  in  this  case 
that  the  defendant  represented  these  steers 
as  being  Panhandle  steers,  nevertheless,  tf 
yon  should  further  find  that  the  term  'Pan- 
ttandle  steers'  Is  applied  to  animals  of  great 
diversity  of  grade,  kind,  breeding,  and  value, 
thai,  so  far  as  such  representation  Is  concern- 
ed, said  term  is  meaningless,  and  Its  wrong- 
ful use  by  the  defendant  as  descriptive  of 
the  steers  in  question  furnishes  no  ground  for 
recovery  by  the  plaintiff  In  this  action. 

"(8)  If  you  believe  from  the  evidence  that 
on  the  6th  day  of  Jane,  1899,  all  of  the  coun- 
try lying  north  and  west  of  the  quarantine 
line  In  the  state  of  Texas  was  generally 
known  among  cattle  men  as  the  'Panhandle,' 
and  that  the  stock  shipped  therefrom  was 
generally  known  as  'Panhandle  cattle,'  then 
there  can  be  no  recovery  herein  on  the  ground 
that  the  defendant  misrepresented  that  the 
cattle  were  shipped  from  the  Panhandle,  and 
that  they  were  Panhandle  steers. 

"(9)  If  yon  believe  from  the  evidence  that 
the  cattle  were  known  among  cattle  men  as 
'Panhandle  cattle,'  then  your  finding  on  that 
Issue  will  be  for  the  defendant 

"(10)  If  you  find  and  believe  from  the 
evidence  that  the  steers  In  controversy  were 
shipped  from  what  was  commonly  known 
among  cattle  men  as  the  'Panhandle  of 
Texas,'  your  finding  must  be  for  the  defend- 
ant apon  that  issue,  Irresijectlve  of  the  quality 
or  value  of  said  steers. 

"ai)  The  term  'Panhandle,'  for  the  pur- 
pose of  this  case,  must  be  understood  in  the 
sense  In  which  it  Is  generally  used  among 
cattle  men.  Although  you  may  believe  that 
geographically  the  term  Is  applied  to  a  lim- 
ited area  In  the  northwestern  portion  of  the 
state,  this  does  not  authorize  you  to  so  apply 
it  In  this  case.  It  Is  for  the  purposes  of  this 
case  to  be  used  as  generally  understood  among 
cattle  men,  and  embraces  all  that  portion  of 
the  state  to  which  It  is  so  understood  to  apply, 
without  reference  to  how  it  may  be  used  by 
dictionaries,  maps,  or  geographies. 

"(12)  Even  though  you  should  find  for  the 
plaintiff  upon  all  the  issues  herein,  neverthe- 
less, if  you  find  that  the  steers  covered  by  the 
mortgages  In  controversy  were  equal  in  value 
to  Panhandle  steers  of  the  same  age  and  com- 
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ditlon,  tbiea  in  that  event  the  plaintiff  is  not 
entitled  to  recover  anything  herein,  and  your 
verdict  must  be  for  the  defendant" 

1.  Instruction  No.  5  given  for  the  defend- 
ant cannot  be  harmonized  with  Instructions  1 
and  2  given  for  the  plaintiff.  The  instruc- 
tions given  for  the  plaintiff  declared  the  law 
to  be  that  if  the  defendant,  for  the  purpose 
of  inducing  the  plaintiff  to  purchase  the 
notes,  represented  that  the  notes  were  se- 
cured by  mortgages  on  1,732  head  of  cattle, 
that  they  were  what  are  known  as  "Panhan- 
dle cattle,"  that  they  were  shipped  from  the 
Panhandle  of  Texas  in  1898,  that  they  would 
weigh  from  750  to  850  pounds  each  and  were 
worth  $35  a  head,  and  that  the  makers  of  the 
notes  had  Invested  $10,000  of  their  own 
money  in  the  cattle,  and  that  any  or  all  of 
said  representations  were  false  and  fraudu- 
lent, and  plaintiff  upon  the  faith  of  and  re- 
liance upon  the  same  parted  with  his  money, 
and  that  the  defendant  made  any  one  of  said 
representations  knowing  at  the  time  that 
it  was  false,  or  without  Imowledge  of  its 
truth  or  falsity  did  make  the  same,  assuming 
or  Intending  to  convey  the  Impression  that  be 
had  actual  knowledge,  then  such  representa- 
tion was  as  fraudulent  as  if  he  had  made  it 
actually  knowing  that  it  was  false,  and  that, 
if  such  representation  was  made  and  was 
fraudulent  as  that  word  Is  defined  In  the  in- 
struction, then  the  defendant  cannot  claim 
that  he  did  not  Intend  thereby  to  actually  in- 
jure or  actually  defraud  plaintiff,  or  that  he 
was  innocent  or  acted  honestly  and  in  good 
faith  in  relation  thereto.  Instruction  No.  5 
asked  by  the  defendant  and  given  by  the 
court  declared  the  law  to  be  that  the  plain- 
tiff could  not  recover  upon  the  ground  of  a 
misrepresentation  by  the  defendant  as  to  the 
number  of  cattle  owned  by  the  makers  of  the 
notes,  unless  the  plaintiff  established  by  a 
preponderance  of  the  evidence  that  the  mak- 
ers of  the  notes  did  not  in  fact  own  the  num- 
ber of  steers  recited  in  the  mortgages,  and 
that  the  defendant  knew  the  number  of 
steers  set  forth  in  the  mortgages,  and  knew 
that  the  same  was  untrue,  aind  that  the 
makers  of  the  notes  did  not  own  the  number 
therein  represented,  and,  knowing  such  facts, 
represented  to  the  plaintiff  that  the  makers 
of  the  notes  did  own  the  number  of  cattle 
recited  in  the  mortgages,  and  that  plaintiff 
relied  upon  such  representations  in  making 
said  loan.  In  other  words,  defendant's  in- 
struction No.  5  limited  the  defendant's  lia- 
bility to  his  actual  knowledge  of  the  number 
of  cattle  owned  by  the  makers  of  the  notes, 
and  Ignored  the  question  of  the  representa- 
tions actually  made  without  actual  knowledge 
of  their  truth  or  falsity  ;  or,  otherwise  stated, 
the  theory  of  the  defendant's  instruction  Is 
that  the  defendant  is  not  liable  unless  he 
actually  knew  the  representations  to  be  false, 
whereas  the  theory  of  the  plaintiff's  Instruc- 
tions is  that  the  defendant  is  liable  if  he 
made  the  representations  actually  knowing 
them  to  be  false,  ang^^^ ^if^hp^^i^gigie 
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representations  wftbont  knowing  whether 
they  were  true  or  false  and  while  consclona 
that  he  had  no  knowledge  of  thdr  truth, 
but  Intended  to  convey  the  Impression  to  the 
plaintiff  that  he  bad  actual  knowledge  of 
their  truth. 

One  who  makes  representations  which  he 
does  not  know  to  be  true,  and  conscious  of 
the  fact  that  he  has  no  knowledge  on  the  8ul>- 
ject,  to  another  whom  be  knows  has  no 
knowledge  as  to  the  truth  or  falsity  of  the 
representation,  is  as  much  guilty  of  fraud 
as  if  he  had  actual  knowledge  of  the  falsity 
of  the  statement,  and,  if  the  party  to  whom 
the  representation  is  made  relies  upon  it 
and  is  injured  thereby,  he  is  entitled  to  re- 
cover from  the  party  making  the  represen- 
tation. In  Bank  of  North  America  t.  Cran- 
dall,  87  Mo.,  loc  dt  211,  it  was  said:  "And 
If  a  party  intentionally  misrepresents  a  ma- 
terial fact,  or  produces  a  false  impression  tn 
order  to  mislead  another,  or  to  entrap  or 
cheat  him,  or  to  obtain  an  undue  advantage 
of  him,  this  constitutes  positive  or  actual 
fraud  in  the  truest  sense  of  the  term,  and 
the  representation  is  not  confined  to  words 
or  positive  assertions.  It  may  well  consist 
of  deeds,  acts,  or  artldce  to  mislead.  1 
Story,  Eq.  Jur.  {  102."    In  Dunn  v.  White, 

63  Mo.,  loc.  cit  185,  it  was  said:  "The 
now  generally  recognized  doctrine  is  that  in 
order  to  support  a  personal  action  for  fraudu- 
lent representation  it  is  not  sufQcient  to  show 
that  the  party  made  statements  which  be 
did  not  know  to  be  true,  and  which  were  in 
fact  false,  there  must  be  fraud,  as  distin- 
guished from  mere  mistake.  It  is  not,  how- 
ever, always  absolutely  necessary  that  an 
actual  falsehood  should  be  uttered  to  render 
the  party  liable  in  an  action  for  deceit.  If  he 
states  material  facts  as  of  his  own  knowl- 
edge, and  not  as  a  mere  matter  of  opinion  of 
general  assertion,  about  a  matter  of  which 
he  has  no  knowledge  whatever,  this  distinct, 
willful  statement  in  ignorance  of  the  truth 
is  the  same  as  the  statement  of  a  known 
falsehood,  and  will  constitute  a  scienter. 
These  principles  have  been  recognized  and 
enforced  in  the  courts  of  this  state  from  a 
very  early  period."    In  Dulaney  v.  Rogers, 

64  Mo.,  loc.  cit  203,  It  was  said:  "It  seems 
to  be  established  that  an  action  based  upon 
the  deceit  or  fraudulent  representations  of 
another  cannot  be  maintained,  in  the  ab- 
sence of  proof  that  the  party  making  them 
believed,  or  had  good  reason  to  believe,  at 
the  time  he  made  them,  that  they  were  false, 
or  that  he  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge 
of  their  truth,  though  conscious  that  he  had 
no  such  knowledge.  When  the  above  facts 
are  proven,  the  scienter  necessary  to  main- 
tain the  action  for  deceit,  founded  on  false 
representation,  is  established."  In  Nauman 
V.  Oberle,  90  Mo.  609,  3  S.  W.  380,  it  was  said : 
"On  the  part  of  plaintiff,  the  court  instruct- 
ed the  Jury  to  the  effect  that,  if  they  believed 
that  it  falsely  and  fraudulently  represented 


the  number  of  the  hides  to  be  not  leas  than 
840,  and  knew  the  representation  was  not 
true,  and  that  the  representation  was  made 
to  induce  plaintiff  to  buy,  or  that,  if  they  be- 
lieved defendant  made  such  representations 
as  of  his  own  knowledge,  not  knowing  them 
to  be  true,  and  plaintiff  made  the  purchase 
relying  thereon,  the  plaintiff  was  entitled  to 
recover.  These  InstructionB  are  in  harmony 
with  the  principle  announced  in  the  follow- 
ing cases:  Dulaney  v.  Bogos,  64  Ma  201; 
Walsh  T.  Morse,  80  Mo.  568;  Jones  ▼.  Rail- 
road, 79  Mo.  92."  See,  also,  Bank  ▼.  Trust 
Co.,  179  Mo.,  loc  dt  664,  78  S.  W.  618. 

The  effect  of  the  giving  of  plaintiUrs  in- 
structions 1  and  2  was  to  tell  the  Jury  that 
the  defendant  was  liable  if  he  made  the  rep- 
resentations knowing  them  to  be  false,  and 
also  if  he  made  them  without  knowing  wheth- 
er they  were  true  or  false,  though  conscious 
that  he  bad  no  such  knowledge,  bnt  Intend- 
ing to  convey  the  impression  that  he  liad  sncb 
knowledge ;  whereas,  the  defendant's  Instruc- 
tion No.  5  told  the  Jury  that  the  defendant 
was  not  liable  unless  he  knew  the  number  of 
cattle  set  forth  in  the  mortgages  and  knew 
that  his  statements  in  reference  thereto  were 
false,  thereby  leaving  the  Jury  in  hopeless 
confusion  as  to  which  was  the  rule  of  lia- 
bility in  law,  or,  in  other  words,  producing 
a  hopeless  conflict  between  the  two  instmc 
tions.  The  instructions  given  for  the  plain- 
tiff correctly  declared  the  law.  The  fifth  In- 
struction given  for  the  defendant  was  er- 
roneous. In  the  present  state  of  the  record 
it  is  not  deemed  necessary  to  further  examine 
or  discuss  the  case,  inasmuch  as  what  is 
hereinbefore  said  necessarily  results  In  the 
reversal  of  the  Judgment  below. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.    All  concur. 


CITT  or   SEDALIA,   to   Dae  of  SBDAJilA 
NAT,    BANK,    v.    DONOHUB. 

(Supreme  Court  of  Miaaouri,   Division  No.  1. 

July  1.  1905.) 
1.  Courts— Stabe  Decisis. 

A  decision  of  the  Kansas  City  Court  of 
Appeals  is  not  binding  on  the  Supreme  Court, 
the  doctrine  of  stare  decisis  not  being  appli- 
cable. 

Z  CoNBTrnrriONAi.  Law  —  C!ohtbacx  —  Ik- 
PAIBUKNT  or  Obligation. 

Where  the  Kansas  City  Court  of  Appeals 
decided  that  under  Rev.  St  1889,  |  1498,  con- 
ferring power  on  municipal  councils  to  provide 
for  street  improvements  and  levy  taxes  there- 
for, a  tax  bill  issued  by  the  clerk  in  pursoance 
of  a  resolution  of  the  council  was  valid,  tax 
bills  subsequently  issued  by  a  city  clerk,  re- 
lying on  such  decisions,  did  not  constitute  con- 
tracts which  were  impaired  by  a  subsequent  de- 
cision of  the  Supreme  Court  holding  them  in- 
valid. 

8.    MUNIOIFAI.     COBPOBATIONS  —  PTrBI,TO     Ijf- 
PBOVEKBRTS— ASSESSKENTS   FOB   BEHEFITS. 

Rev.  St  1889,  8  1498,  confers  power  on 
the  coundls  of  cities  of  the  third  daas  to  cause 
street  improvements  to  be  made,  and  to  con- 
tract therefor,  and  to  levx' a- taxtberefor.    Sec- 
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tkm  1495  confers  on  snch  cities  the  power  to 
enact  ordinances  for  the  improvement  of  streets. 
Section  1486  provides  that  assessments  for  sucli 
purposes  sliall  l>e  levied  as  special  taxes,  and 
special  tax  bills  shall  be  issued  therefor,  and 
snail  be  paid  in  a  manner  provided  by  ordinance. 
Act  April  19,  1893  (Acts  1898.  p.  W),  reqnirM 
the  cost  of  street  improvements  to  be  levied  as  a 
special  assessment  on  the  abutting  property 
according  to  the  front-foot  rule,  and  makes 
other  provisions  similar  to  those  above  recited. 
Htld  that,  being  vested  in  the  city  council  to  be 
eieicised  by  ordinance,  it  was  not  competent 
for  the  council  to  delegate  the  power  to  levy 
and  assess  the  cost  of  street  improvements  to 
the  city  clerk. 
4.  Sakk. 

Under  Act  April  19.  1893  (Acts  1893,  p. 
65),  and  Rev.  St.  1889,  {  1498,  giving  councils 
of  cities  of  the  third  class  power  to  cause  street 
improvements  to  be  made,  to  contract  therefor, 
and  to  levy  the  tax  for  the  payment  thereof, 
the  council  must  by  ordinance  levy  the  tax 
after  the  improvement  has  l>een  completed  and 
accepted. 

Appeal  from  Circuit  Court,  Pettis  County ; 
Geo.  F.  liongan,  Judga 

Action  by  the  city  of  Sedalla,  to  the  use 
of  the  Sedalla  National  Bank,  against  Dan- 
iel Donobne.  From  a  judgment  in  favor 
of  the  defendant,  plaintiff  appeals.  Af- 
firmed. 

Rehearing  denied. 

J.  H.  Bothwell  and  Charles  B.  Yeater,  for 
appellant  Geo.  W.  Bamett  and  Montgom- 
ery ft  Montgomery,  for  respondent 

MARSHAIiL,  X  Tbls  is  an  action  on  a 
special  tax  bill  for  $41.35,  being  one-third 
of  the  total  sum  assessed  against  the  de- 
fendant's lot  for  the  improvement  of  Main 
street  between  Moniteau  and  Washington 
avenues.  In  Sedalla.  At  the  close  of  the 
plaintifrB  case  the  court  directed  a  verdict 
for  the  defendant;  and  Judgment  was  en- 
tered upon  the  verdict  and  thereupon  the 
plaintifr  appealed. 

The  petition  alleges  that  the  city  of  Se- 
dalla Is  a  city  of  the  third  class;  that  the 
Sedalla  National  Bank  is  a  national  bank 
organized  tmder  the  laws  of  the  United 
States ;  that  on  the  7th  of  August  1893,  the 
city  of  Sedalla  passed  an  ordinance  pro- 
viding for  the  macadamizing  of  Main  street 
between  Moniteau  and  Washington  avenues, 
which  ordinance  was  approved  on  August 
8,  1893 ;  that  pursuant  to  the  ordinance  the 
mayor  and  council  awarded  a  contract  for 
the  doing  of  the  work  to  White  Bros.;  that 
they  did  the  work;  that  the  work  was  re- 
ceived, approved,  and  accepted  by  the  mayor 
and  conncil,  by  resolution  duly  ■  passed  on 
the  4tb  of  January,  1894;  that  after  the 
completion  and  acceptance  of  the  work  the 
cost  thereof  was  duly  computed  and  appor- 
tioned among  the  lots  to  be  charged  there- 
with according  to  law;  that  the  council 
did  by  ordinance  lery  and  assess  the  cost  of 
the  work  on  the  abutting  property  in  pro- 
portion to  the  front  feet  thereof;  that  the 
city  clerk  apportioned  the  cost  of  the  work 
among  tbe  property  holders,  and  made  out 


and  certified  tax  bills  therefor;  that  pursu- 
ant to  statute  the  defendant  elected  to 
pay  the  tax  bills  In  three  annual  install- 
ments, and  accordingly  three  tax  bills,  for 
$41.35  each,  were  Issued  against  the  prop- 
erty by  said  city  clerk.  The  suit  is  to 
recover  on  the  first  of  said  three  tax  bills. 
The  defendant's  answer  admits  the  passag<> 
of  the  ordinance  and  the  letting  of  the  con- 
tract but  denies  that  the  work  was  com- 
pleted or  accepted  by  the  city;  denies  that 
the  council  and  mayor  of  the  dty  by  ordi- 
nance levied  and  assessed  the  cost  of  the 
work ;  denies  that  the  city  clerk  apportioned 
the  cost  of  the  work  among  the  property 
owners,  but  admits  that  the  city  clerk  is- 
sued and  delivered  to  the  contractors  the 
tax  bills  set  out  in  the  petition;  denies 
any  demand  for  the  payment  thereof;  avers 
that  the  work  was  not  done  according  to 
contract  or  in  a  workmanlike  manner ;  avers 
that  after  the  contractor  bad  completed  the 
work,  to  wit,  on  the  2d  of  June,  1894,  he 
reported  the  same  as  completed  to  the  city 
engineer,  and  thereupon  the  city  engineer 
reported  to  the  council  that  the  work  was 
finished,  and  the  city  council  referred  the 
report  of  the  city  engineer  and  the  question 
of  the  acceptance  of  the  work  to  the  com- 
mittee on  streets  and  alleys,  but  that  said 
committee  bad  never  made  any  report 
thereon ;  avers  that  on  the  4tb  of  June,  1894, 
the  council  passed  a  resolution  directing 
the  city  clerk  to  issue  the  tax  bills  sued  , 
upon,  and  that  the  clerk  then  Issued  tax  ', 
bills  for  such  amount  as  he  believed  to  be 
their  Just  proportion  for  the  work  done, 
and  that  afterwards  the  contractors,  not 
being  satisfied  with  the  tax  bills  and  claim- 
ing that  they  were  not  large  enough,  re- 
turned them  to  the  city  clerk  and  bad  him 
declare  them  void,  and  so  mark  them  on 
the  records  in  his  office,  and  issue  new  tax 
bills  for  a  larger  sum  against  the  respective 
property  owners,  amongst  them  the  tax  bills 
sued  on;  avers  that  said  tax  bills  are  void 
and  of  no  effect  for  said  reasons;  alleges 
that  the  mayor  and  city  council  did  not  by 
any  ordinance  levy  any  tax  or  make  any 
assessment  upon  the  defendant  or  his  prop- 
erty, but  that  the  tax  bills  sued  on  were 
Issued  without  authority  of  law  by  the  city 
clerk.  The  reply  is  a  general  denial,  with 
express  admissions  and  pleas,  among  which 
are  that  no  ordinance  was  passed  by  the 
city,  after  the  work  was  done,  levying  or 
assessing  a  special  tax  therefor;  that  the 
plaintifr  purchased  the  tax  bills  on  the 
faith  of  ,and  reliance  upon  the  decision  of 
the  Kansas  City  Court  of  Appeals  In  the 
case  of  City  of  Nevada  ex  rel.  R.  S.  Qllfll- 
lan  V.  Morris  et  al.,  43  Mo.  App.  590,  ren- 
dered February  2,  1891,  and  that  said  tax 
bills  were  Issued  upon  the  authority  of  that 
case ;  alleges  that  said  case  was,  at  the  time 
plaintiff  advanced  money  to  the  contractor 
to  do  the  work  and  at  the  time  plaintiff 
acquired  the  tax  bills,  the  only  adjudication 
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In  this  state  on  the  tnbject,  and  that  that 
case  held  that  the  city  clerk  had  anthorlty 
to  levy  snch  special  aBsessments  and  issae 
such  tax  bills;  admits  that  thereafter,  on 
the  2Cth  of  June,  1894,  the  Supreme  Court 
of  Missouri  In  the  case  of  City  of  Nevada  to 
the  Use  of  R.  8.  Gtlfillln  t.  Eddy  et  aU 
"H28  Mo.  1563,  27  S.  W.  471,  held  that  tlie 
city  council  had  no  lawful  right  to  delegate 
to  the  city  clerk  the  right  to  levy  a  special 
assessment  for  street  Improvements,  and  to 
Issue  special  tax  bills  therefor,  and  express- 
ly disapproved  and  overruled  the  decision 
of  the  Kansas  City  Court  of  Appeals  In  the 
Morris  Case.  But  the  plaintiff  In  said  reply 
averred  that  the  ordinance  and  work  done 
thereunder,  and  the  tax  bills  Issued  therefor, 
antedated  the  decision  of  the  Supreme  Court 
In  said  EXIdy  Case,  and  that  "to  apply  the 
rale  therein  laid  down  to  the  facts  In  this 
case,  as  alleged  In  the  petition  and  this 
reply,  would  give  the  same  retroactive  effect, 
and  would  impair  the  obligation  of  the  con- 
tracts respectively  entered  into  as  aforesaid 
by  said  White  Bros.,  contractors,  and  said 
bank,  and  would  be  In  violation  of  the  tenth 
section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  prohibiting  the 
Impairment  by  a  state  of  the  obligation  of 
a  contract."  Thus  It  will  be  observed  that 
the  petition  charges  that  the  council  and 
mayor  of  the  city  by  ordinance  levied  and 
assessed  the  cost  of  the  Improvement,  where- 
i-  as  the  reply  admits  that  the  council  and 
'^  mayor  passed  no  ordinance  levying  and 
assessing  the  special  taxes,  but  by  Implica- 
tion admits  the  trath  of  the  answer  that 
the  tax  bills  were  Issued  by  the  clerk  pur- 
suant to  a  resolution  of  the  council,  and 
that  the  clerk  levied,  assessed,  and  appor- 
tioned the  cost  of  the  work,  and  avers  that 
the  tax  bills  so  issued  had  been  declared 
legal  by  the  Kansas  City  Court  of  Appeals 
in  the  Morris  Case,  and  that  upon  the  faith 
of  that  case  the  plaintiff  purchased  said 
tax  bills  before  the  decision  of  this  court 
In  the  Eddy  Case,  and  that  to  apply  the 
rule  laid  down  by  this  court  In  the  Eddy 
Case  would  Impair  the  obligation  of  the 
contract  between  the  city  and  White  Bros., 
and  between  White  Bros,  and  the  plaintiff, 
and  hence  would  violate  section  10  of  article 
1  of  the  Constitution  of  the  United  States. 
1.  Stare  decisis:  The  plaintiff  invoke  the 
doctrine  of  stare  dedcis:  The  contention  of 
the  plaintiff  is  that  in  the  case  of  City  of 
Nevada,  to  the  Use  of  GUflllan  v.  Morris,  43 
Mo.  App.  586,  the  Kansas  City  Court  of 
Appeals  held  that  it  was  competent  for  a 
city  clerk  of  a  city  of  the  third  class  to  levy, 
assess,  and  abortion  the  cost  of  a  street  im- 
provement, and  that  it  was  not  necessary, 
under  section  1498,  Rev.  St  1888,  for  the 
conncll  and  mayor  by  ordinance  to  levy  and 
assess  the  same,  but  that  the  act  of  so  doing 
was  a  purely  ministerial  act,  which  the 
coandl  might  delegate  by  resolution  to  a  city 
clerk;  that  the  contract  with  White  Bros. 


was   entered  Into  after  said  dedston,  the 
work  was  all  done  and  the  tax  bills  issued 
by  the  clerk  before  the  decision  of  this  court 
in  the  Eddy  Case,  supra,  and  therefore,  under 
the  doctrine  of  stare  decisis,  this  court  should 
enforce  the  rule  laid  down  by  the  Kansas 
City  Court  of  Appeals  In  the  Morris  Case,  and 
should  not  follow  the  rule  laid  down  by  this 
court  in  the  Eddy  Case ;  that  the  decision  In 
the   Morris   Case,  Interpreting  section   1498 
of  the  Revised  Statutes  of  1889,  which  the 
plaintiff  says  is  substantially  the  same  as  the 
act  of  April  19,  1898  (Acts  1893,  p.  90  et  seq.), 
must  be  regarded  as  a  part  of  the  statute, 
and  that  to  enforce  the  rule  laid  down  by  tlils 
court  In  the  Eddy  Case  would  act  retrospec- 
tively upon  the  oMitracts  of  the  plaintiff  and 
of  White  Bros.    Or,   otherwise  stated,    the 
position  of  the  plaintiff  is  that  the  doctrine 
of  stare  decisis  requires  this  court  to  enforce 
a  decision  of  one  of  the  Courts  of  Appeals 
with  respect  to  the  construction  of  a  state 
statute,  which  decision  has  been  expressly 
disapproved   and   overruled   by  this    court 
Prior  decisions  of  inferior  courts  cannot  af- 
ford a  basis  for  the  application  of  the  doc- 
trine of  stare  decisis  in  this  court    The  de- 
cision of  the  Kansas  City  Court  of  Appeals 
in  the  Morris  Case  Is  In  no  proper  sense  bind- 
ing upon  this  court    Hennesey  v.  Bavarian 
Brewing  Co.,  145  Mo.,  loc.  cit  115,  46  S.  W. 
966,  41  L.  R.  A.  385,  68  Am.  St  Rep.  554; 
Paddock  v.  Railroad,  165  Mo.,  loc.  cit  534, 
56  8.  W.  463.    In  Bank  v.  Douglas  County, 
146  Mo.  42,  47  S.  W.  944,  It  was  contended 
that  the  warrants  in  controversy  had  been 
purchased  upon  the  faith  of  the  decision  of 
this.conrt  in  Potter  v.  Douglas  County,  87 
Mo.  239,  and  that  the  decision  in  tliat  case 
constituted  a  rule  of  property,  and  that  war- 
rants issued  upon  the  faith  of  it  were  not 
affected   or   invalidated  by  the  subsequent 
decision  In  Barnard  v.  Knox  County,  105  Bio. 
882,  16  S.  W.  917,  13  L.  B.  A.  244.    -me  con- 
tention, however,  was  held  nntenable.    There 
Is  no  difference  in  principle  between  the  con- 
tention in  that  case  and  the  contention  in  tbe 
case  at  bar.    The  doctrine  of  stare  decisis 
was  invoked  in  that  case,  Just  as  It  is    in 
this  case.    In  fact,  the  same  was  true  of  tbe 
Barnard  Case;  for  it  was  then  claimed  that 
the  debt  there  sought  to  be  enforced  bad 
been  contracted  upon  the   faith  of  the    de- 
cision in  this  court  in  the  Pottar  Case,  but 
the  contention  was  held  untenable.    Tbe  doc- 
trine of  stare  decisis  is  a  valuable  rule  of 
conduct  and  has  been  applied  in  pn^jer  cases 
for  tbe  purpose  of  avoiding  changes  in    ]o- 
dicial  decisions;  but  It  is  not  a  fixed   and 
ironclad  role  that  applies  to  all  cases,   and 
is  not  observed  or  enforced  where  tbe  prior 
decision  is  palpably  wrong,  or  is  in  ccaxfiict 
with  positive  law,  or  where  a  further    ad* 
herence  thereto  would  amount  to  Judicial 
legislation. 

2.  The  plaintiff  invokes  the  protectioci  of 
section  10  of  article  1  of  the  Oonstltntlon  of 
the  United  States,  whid^  pr^U^i^  fioj  state 


utes,  which  prgidbitB  any 
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from  passing  any  law  Impairing  the  obliga- 
tion of  contracts.    It  Is  not  pointed  out  or 
claimed  that  any  law  has  been  enacted  by 
the  lawmaking  power  of  this  state  that  In  any 
manner  impairs  the  obligation  of  any  contract 
the  plaintiff   has  with   anyone.    This  point 
is  that  the  decision  of  the  Kansas  City  Court 
of  Appeals  in  the  Morris  Case,  construing 
■ection  1498,  Rev.  St  1889,  became  a  part 
of  that  section  of  the  statutes,  and  that  to 
apply  the  decision  of  this  court  Is  the  Eddy 
Case  to  the  case  at  bar  would  violate  the 
guaranty  of  the  federal  Constitution  Invoked. 
Tbe  law  has  been  declared  otherwise  by  the 
Supreme    Court   of   the    tJnlted    States.     In 
Central  Land  Co.  v.  Laldley,  159  C.  S.,  loa 
dt  109,  16  Sup.  Ct  80,  40  L.  Ed.  81,  the 
Supreme  Court  In  passing  upon  a  contention 
like  that  here  made,  said:    "In  order  to  come 
within  the  provision  of  the  Constitution  of 
the  United   States   which   declares   that   no 
state  shall  pass  any  law  Impairing  the  obli- 
gation of  a  contract,  not  only  must  the  obli- 
gation of   a   contract  be  impaired,   but  it 
must  have  been  impaired  by  some  act  of  the 
legislative  power  of  the  state,  and  not  by  a 
decision    of   its   Judicial   department    only." 
In  Bacon  v.  Texas,  163  U.  S.,  loc.  cit  220, 
16  Sap.  Ct  1023,  41  L.  Ed.  132,  it  was  said  of 
snch  a  contention:    'The  argument  involves 
the  claim    that  jurisdiction   exists   in   this 
court  to  review  the  Judgment  of  a  state  court 
On  writ  of  error  when  such  Jurisdiction  is 
ba^ed  upon  an  alleged  Impairment  of  a  con- 
tract by  reason  of  the  alteration  by  a  state 
court  of  a  construction  theretofore  given  by 
It  to  sncb  contract  or  to  a  particular  statute 
or  series  of  statutes  In  existence  when  the 
contract  was  entered  into.     Such  a  founda- 
tion for  our  Jurisdiction  does  not  exist.    It 
has  been  held  that  where  a  state  court  has 
decided   in   a   series   of   decisions    that   its 
Legislature  bad  the  power  to  permit  munici- 
palities to  Issue  bonds  to  pay  their  subscrip- 
tions to  railroad  companies,  and  such  bonds 
Iiad  been  issued  accordingly,  if  in  such  event 
suit  were  brought  on  the  bonds  in' a  United 
States  court,  that  court  would  not  follow  the 
decision  of  tbe  state  court  rendered  after  the 
Issuing  of  the  bonds  and  holding  that  the 
Legislature  had  no  power  to  permit  a  munici- 
pality to  Issue   them,   and  that  they   were 
therefore    void.    Such    are    the    cases    of 
Gelpcke  v.  City  of  Dubuque,  1  Wall.  175, 17  U 
Ed.  520,  and  Douglass  v.  County  of  Pike,  101 
C.  8.  677,  25  L.  Ed.  968.    In  cases  of  that 
nature  there  Is  room  for  the  principles  laid 
down  that  the  construction  of  a  statute  and 
admission  as  to  its  validity,  made  by  the 
highest  oonrt  in  the  state  prior  to  the  Issuing 
of  any  obligation  based  upon  the  statute, 
enters  into  and  forms  a  part  of  the  contract, 
and  will  be  given  effect  to  by  this  court  as 
against  a  subsequent  change  in  decision  by 
tb«>  .state   court   by    which   such    legislation 
might  be  held  to  be  invalid.    But  effect  is 
given  to  It  by  this  court  only  on  appeal  trom 


a  Judgment  of  a  United  States  court,  and 
not  from  that  of  a  state  court  This  court 
has  no  jurisdiction  to  review  a  Judgment  of  a 
state  court  made  under  precisely  the  same 
circumstances,  although  such  state  court 
thereby  decided  that  the  state  legislation  was 
void  which  it  had  prior  thereto  held  to  be 
valid.  It  has  no  such  jurisdiction,  because 
of  the  absence  of  any  legislation  subsequent 
to  the  issuing  of  the  bonds,  which  had  been 
given  effect  to  by  the  state  court  In  other 
words,  we  have  no  jurisdiction,  because  a 
state  court  changes  its  views  In  regard  to  the 
proper  construction  of  its  state  statutes,  al- 
though the  effect  of  such  judgment  may  be 
to  Impair  the  value  of  what  the  state  court 
bad  before  that  held  to  be  a  valid  contract" 
In  Weber  v.  Rogan,  188  U.  S.,  loc.  dt  14,  23 
Sup.  Ct  263,  47  h.  Ed.  363,  it  was  said:  "We 
agree  with  the  Supreme  Court  of  the  state 
that  no  contract  was  created  by  this  statute. 
Hence  there  was  none  to  be  impaired.  We 
bad  occasion  to  hold  in  Central  Land  Co.  v. 
Laldley,  159  U.  S.  103,  16  Sup.  Ct  80,  40 
L.  Ed.  91,  that  we  have  no  jurisdiction  of  a 
writ  of  error  to  a  state  court  upon  the  ground 
that  the  obligation  of  a  contract  has  been  im- 
paired, when  the  validity  of  the  statute  under 
which  the  contract  is  made  is  admitted,  and 
the  only  question  is  as  to  the  construction  of 
the  statute  by  that  court;  and  in  the  same 
case,  as  well  as  in  Hanford  v.  Davies,  163 
U.  S.  273,  16  Sup.  Ct  1051,  41  L.  Ed.  157,  we 
held  that  the  constitutional  Inhibition  ap- 
plies only  to  the  legislative  enactments  of 
the  state,  Aofi  not  to  Judicial  decisions  or  to 
acts  of  state  tribunals  or  officers  under  stat- 
utes in  force  at  the  time  of  the  making  of  the 
contract,  the  obligation  of  which  is  alleged 
to  have  been  impaired." 

The  question  was  thus  anmmarlly  disposed 
of  in  National  Mutual  B.  &  L.  Association  v. 
Brahan,  198  U.  S.,  loc.  cit  647,  24  Sup. 
Ct  532,  48  L.  Ed.  823;  "The  federal  ques- 
tions presented  by  the  record  are  reduci- 
ble to  two,  to  wit:  (1)  That  the  decision  of 
the  Supreme  Court  of  Mississippi  was  in  ef- 
fect an  Impairment  of  the  contract  between 
the  plaintiff  in  error  and  the  defendant  in 
error ;  (2)  that  full  faith  and  credit  were  not 
given  to  the  public  acts,  records,  and  judicial 
proceedings  of  the  state  of  New  Tork.  This 
contention  is  untenable.  We  said  in  Bacon 
V.  Texas,  163  U.  S.  207,  16  Sup.  Ct  1023,  41 
tk  Ed.  132:  'Where  the  federal  question  up- 
on which  the  Jurisdiction  of  this  court  Is 
based  grows  out  of  an  alleged  impairment  of 
the  obligation  of  a  contract,  it  is  now  defi- 
nitely settled  that  the  contract  can  only  be 
impaired,  within  the  meaning  of  this  clause 
In  the  constitution,  so  as  to  give  this  court 
Jurisdiction  on  a  writ  of  error  to  a  state 
court,  by  some  subsequent  statute  of  the  state 
which  had  been  upheld  or  effect  given  it  by 
the  state  court.  Lehigh  Water  Co.  v.  Easton, 
121  U.  8.  388,  7  Sup.  Ct.  910.  30  L.  Ed.  1059: 
New  Orleans  Water  Works  Co.  ▼.  Louisiana 
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Sugar  ReflnlBg  Co.,  125  U.  S.  18,  8  Bxsp.  Ct 
741,  81  li.  Ed.  607;  Central  Land  Co.  ▼.  Lald- 
ley,  169  n.  S.  103,  109,  16  Sup.  Ct  80,  40 
li.  Ed.  91.'  In  tbe  case  at  bar  thore  was  no 
subsequent  statute.  Tbere  was  a  change  in 
decision.  It  Is  contended ;  but  against  a  change 
of  decision  merely,  section  10,  art  1,  cannot 
be  invoked."  In  Stanly  County  v.  Coler,  190 
U.  S.  437,  23  Sup.  Ot  811,  47  li.  Ed.  1126, 
it  was  pointed  out  by  tbe  Supreme  Court  of 
the  United  States,  that  tbe  rule  above  an- 
nounced did  not  apply  where  the  decision  of 
the  state  court  pertained  to  matters  of  com- 
mercial law  or  to  general  Jurl^rudence,  but 
was  limited  to  decisions  of  state  courts  con- 
struing state  statutes.  The  case  at  bar  falls 
within  the  general  rule,  and  not  within  the 
exception  stated  in  the  last  case  cited.  There 
Is,  therefore,  nothing  in  the  contention  of  the 
plaintlfT  in  this  regard,  and  no  guaranty  of 
the  Constitution  of  the  United  States  requires 
this  court  to  ignore  its  own  decisions  and  to 
follow  a  decision  of  an  inferior  court  which 
it  has  disapproved  and  overruled,  or  which 
It  believes  does  not  correctly  state  the  law. 
S.  The  plaintiff's  third  contention  Is  that 
the  decision  of  this  court  in  the  Eddy  Case, 
supra,  does  not  correctly  state  the  law,  and 
that  neither  section  1498,  Rev.  St  1889,  nor 
the  act  of  April  19,  1893,  requires  that  the 
council  and  mayor  shall  by  ordinance  levy 
and  assess  the  cost  of  street  improvements 
after  tbe  work  is  done,  and  that  in  this 
case  the  ordinance  authorizing  tbe  work  at 
the  same  time  levied  the  taxes  and  directed 
the  clerk  to  issue  the  special  tax  bills.  Sec- 
tion 3  of  the  ordinance  authorizing  the  work 
directed  the  engineer  to  calculate  the  cost 
of  the  work,  to  ascertain  the  relation  of  the 
number  of  front  feet  to  the  total  frontage 
abutting  the  improvement,  and  to  return 
his  calculation  in  writing  to  the  dty  clerk, 
and  then  directed  the  city  clerk,  "on  receipt 
of  said  calculations,  and  upon  approval  of 
the  city  council  of  the  work  done,  to  assess 
each  block  separately  upon  all  lots  or  pieces 
of  ground  on  either  side  of  said  street"  etc. 
It  Is  claimed  that  the  law  is  satisfied  by  the 
passage  of  an  ordinance  of  this  character 
before  the  work  is  done.  The  contention 
would  avail  the  plaintiff  nothing  in  this  case, 
even  if  It  was  true;  for  the  ordinance  did 
not  confer  the  power  upon  the  city  clerk  to 
levy  and  assess  the  special  tax  until  be  had 
received  the  calculations  from  the  city  en- 
gineer, nor  until  the  dty  council  had  approv- 
ed the  work,  and  in  this  case  the  city  clerk, 
under  a  resolution  of  the  council,  levied  and 
assessed  the  special  tax  before  the  work  was 
approved  or  accepted  by  the  dty  council.  So 
that  lu  any  event  these  tax  bills  were  not 
Issued  even  in  conformity  to  the  ordinance. 
But  there  Is  a  deeper  and  broader  question  in- 
volved In  the  contention.  Section  1488,  Rev. 
St  1889,  relating  to  street  improvements  by 
cities  of  the  third  class,  confers  upon  tbe 
coundl  tbe  power  to  cause  such  Improvements 
to  be  made,  and  to  contract  therefor,  and  to 


levy  the  tax  as  therein  provided ;  section  1405 
confers  upon  such  dties  the  power  to  enact 
ordinances  for  the  Improvements  of  streets, 
etc. ;  and  section  1^6  provides  ttiat  assess- 
ments for  such  purposes  shall  be  known  as 
special  assessments  for  improvements,  and 
shall  be  levied  and  collected  as  a  special  tas, 
and  a  spedal  tax  bill  shall  be  Issued  therefor, 
and  shall  be  paid  in  the  manner  provided  by 
ordinance.  The  act  of  1893  confers  upon 
dtles  of  the  third  class  the  power  to  oiact 
ordinances,  inter  alia,  for  the  improvement 
of  streets,  etc.,  requires  the  cost  to  be  levied 
as  a  special  assessment  on  the  abutting  prop- 
erty according  to  the  front-foot  rule,  and  pro- 
vides that  sifch  assessments  shall  be  known 
as  "special  assessments  for  Improvements." 
and  shall  be  levied  and  collected  as  a  spedal 
tax,  etc  ;  and  section  109  of  that  act  provides 
that  the  dty  coundl  may  "by  ordinance  in- 
clude in  the  special  assessment  the  cost  of 
bringing  to  tbe  established  grade  any  street 
to  be  improved,  when  in  its  judgment  or 
opinion,  the  general  revenue  fund  of  the  dty 
is  not  In  a  condition  to  warrant  an  expendi- 
ture therefor  for  bringing  the  same  up  to  the 
established  grade."  And  section  110  of  the 
act  is  very  similar  to,  if  not  Identical  with, 
section  1498,  Rev.  St  1889,  in  respect  to  the 
matters  here  in  controversy,  and  provides 
that  when  the  coundl  shall  deem  it  nec- 
essary to  Improve  a  street  it  shall  so  de- 
clare by  resolution,  which  shall  be  published 
in  a  dty  newspaper  for  two  consecutive 
weeks,  and,  if  a  majority  of  resident  owners 
of  property  liable  to  be  taxed  therefor  shall 
not  within  10  days  file  with  the  dty  clerk 
their  protest  against  said  improvement  then 
"the  coundl  shall  have  power  to  cause  such 
Improvements  to  be  made,  and  to  contract 
therefor  and  to  levy  the  taxes  as  herein  pro- 
vided." 

From  the  foregoing  provisions  it  Is  naani- 
fest  that  the  power  to  order  the  Improvement 
to  contrad  therefor,  and  to  levy  the  taxes  to 
pay  for  the  same,  Is  vested  in  the  council,  and 
that  the  coundl  can  only  ad  with  resi>ect 
thereto  by  ordinance  and  not  by  reeoluti<»i. 
As  pointed  out  by  this  court  in  tbe  Eddy 
Case,  this  has  been  the  uniform  construction 
placed  by  this  court  ui>on  similar  munldpal 
powers  and  charters  ever  since  the  de- 
cision in  Ruggles  v.  Collier,  4S  Mo.  858.  The 
power  being  vested  In  the  dty  coundl  to  be 
exercised  by  ordinance,  it  was  not  competent 
for  the  dty  coundl  to  delegate  the  power  to 
levy  and  assess  the  cost  of  the  ste«et  im- 
provement to  the  dty  clerk.  Neither  Is 
there  any  merit  In  the  contention  that  such 
levy  may  be  made  before  the  work  is  con- 
tracted for  by  the  ordinance  authorising  the 
Improvement  to  be  made.  Section  110  of  tbe 
act  of  1893,  as  also  section  1498  of  the  Re- 
vised Statutes  of  1889,  gives  the  coundl  the 
power  to  cause  the  Improvement  to  be  made, 
to  contrad  therefor,  and  to  levy  the  tax 
for  the  payment  thereof.  It  Is  manifest  that 
the  ordinance  Q^^flprlzing  the  work  to   be 
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done,  which  1b  required  to  be  based  upon 
only  an  estimate  of  the  cost,  could  not  levy 
and  aasesM  the  special  tax  for  the  doing  of 
the  work ;  for  the  council  would  not  at  that 
time  know  what  the  cost  of  the  work  would 
be,  and  ther^(H«  could  not  apportion  It  by  the 
original  ordinance.  Until  the  contract  for 
the  dolngr  of  the  work  was  let,  no  one  could 
know  what  the  costof  thelmproTement  would 
be.  The  statute  clearly  contemplates,  there- 
fore, that  the  dty  council  shall  authorize 
the  doing  of  the  work,  shall  enter  Into  the 
contract  thorefor,  and  shall  afterwards  levy 
the  cost  as  a  special  tax.  It  has  always 
been  held  that  the  work  could  not  be  au- 
thorised by  a  mere  resolution  of  the  council. 
It  has  also  been  held  that  the  contract 
conld  not  be  entered  Ihto  by  a  mere  reso- 
latlon  (Wheeler  t.  Poplar  Bluff,  149  Mo.  86, 
tt  S.  W.  1088),  and  It  was  held  in  aty  of 
Nevada  ex  rel.  Ollflllan  v.  Eddy,  123  Mo. 
546,  27  S.  W.  471,  that  the  city  council  could 
not  delegate  to  the  dty  clerk  the  power  to 


levy  and  assess  the  cost  and  Issue  a  special 
tax  therefor,  but  that  the  dty  conndl  must 
do  so  by  ordinance  and  not  by  resolution. 
No  good  reason  has  been  shown,  and  none 
suggests  Itself  to  the  court,  for  changing  the 
rules  so  announced,  which  have  been  uni- 
formly enforced  by  this  court  since  the  sub- 
ject first  underwent  adjudication  by  this 
court  Experience  has  proved  the  wisdom 
of  strictly  adbwlng  to  the  prindples  so  an- 
nounced; and,  whilst  hardships  may  result 
In  sporatlc  cases  from  the  rigid  enforcement 
thereof,  such  exijcrience  has  clearly  dem- 
onstrated that  the  general  welfare  Is  best 
subserved  by  strictly  construing  municipal 
actions  in  such  matters,  and  by  requiring  a 
faithful  compliance  with  the  rule  and  the 
spirit  of  the  law.  The  tax  bills  in  this  case 
were  not  issued  in  conformity  to  the  re- 
quirements of  the  law,  nor  even  with  the  or- 
dinance itself. 

The  judgment  of  the  drcult  court  is  right, 
and  is  affirmed.    All  concur. 
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BANK. 

(Supreme  Court  of  Tennessee.    Oct  20,  1905.) 

1.  COUMOn  I1A.W FOBCI  IN  TEITirESSEE. 

The  common  law,  aa  a  distinctive  system  of 
laws,  was  never  adopted  in  its  entirety,  nor  was 
it  in  force,  in  Tennessee,  but  only  such  part 
thereof  was  in  force  there  as  was  a  part  of  the 
law  of  North  Carolina  when  the  territory  of 
Tennessee  was  ceded  by  that  state  to  the  federal 
government 

[Ed.  Note. — For  cases  in  point,  we  vol.  10, 
Cent  Dig.  Common  Law,  I  10.] 

2.  Mabbiaox  —  Rbotjiation  ^  Statutes  — 
Common-Law  Mabbiage. 

Shannon's  Code,  {I  4189-4200,  requiring 
parties  proposing  to  marry  to  first  procure  a 
license  and  make  their  contract  in  the  presence 
of  certain  officers  or  a  minister  of  the  gospel, 
are  mandatory,  and  preclude  recognition  of  the 
validity  of  a  common-law  marriage. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent  Dig.  Marriage,  H  4,  8.] 
8.  SAJtE— Pbbsumption  -noit  Cohabitatioh 

Where  plainti£E  and  deceased  had  lived  t«^ 
gether  and  recognized  each  other  as  husband  and 
wife  to  the  world  for  more  than  25  years,  de- 
ceased, if  living,  would  be  estopped  from  assert- 
ing that  they  had  not  been  legally  married,  and 
hence,  in  a  proceeding  by  plaintiff  to  enforce  her 
marital  rights  as  widow  against  his  estate,  it 
would  be  presumed,  as  against  his  administra- 
tor, that  they  were  legally  married. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Marriage,  S  61.] 

Appeal  from  Chancery  Court,  Sbelby  Coun- 
ty; F.  H.  Heiskell,  Chancellor. 

Action  by  Llllle  Smith  against  the  North 
Memphis  Savings  Bank,  as  administrator  of 
Joseph  Smith,  deceased.  From  a  chancery 
court  decree  In  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

Henry  Craft,  for  appellant 

SHIELDS,  J.  Complainant  sues  the  de- 
fendant, as  the  administrator  of  Joseph 
Smith,  deceased,  for  the  estate  of  the  dece- 
dent remaining  in  its  hands  after  payment  of 
Indebtedness  and  costs  and  expensed  of  ad- 
ministration, claiming  the  same  as  widow  and 
sole  distributee  of  the  Intestate. 

The  defendant,  answering,  admits  that  It  is 
the  administrator  of  Joseph  Smith,  deceased, 
and  that  it  has  In  Its  hands  a  fund  due  to  his 
distributees,  but  denies  that  the  complainant 
is  his  widow  and  distributee  and  entitled  to 
the  fund.  It  admits  that  it  has  no  knowledge 
of  any  next  of  kin  of  the  decedent,  and  that 
complainant  is  the  only  claimant  of  the  es- 
tate in  its  hands.  It  expresses  a  willingness 
to  pay  over  the  estate  to  whomsoever  the 
court  may  hold  to  be  entitled  to  it. 

The  record  discloses  these  facts : 

Joseph  Smith  and  the  complainant,  then 
Llllle  Kimes,  both  being  capable  to  contract 
marriage,  mutually  agreed  to  live  together  as 
man  and  wife,  and  in  1878,  without  license 
or  any  ceremony,  complainant  assumed  the 
name  of  LiUie  Smith  and  all  the  duties  of  a 
lawful  wife.    They  lived  and  cohabited  to- 


gether, keeping  house  as  married  people,  from 
then  until  the  death  of  Joseph  Smith,  in  1903. 
and  during  that  period  recognized  and  treated 
each  other  as  husband  and  wife,  and  were  so 
recognized  and  accepted  by  their  friends  and 
acquaintances,  and  the  public  generally,  in 
the  community  where  they  resided,  and  it 
was  not  known  by  any  one  but  themselves 
that  they  had  not  procured  license  and  enter- 
ed into  a  marriage  contract  before  one  of  the 
oflScers,  or  a  minister  of  the  gospel,  author^ 
ized  by  statute  to  solemnize  the  rites  of  matri- 
mony, until  after  the  death  of  Joseph  Smith. 
It  does  not  appear  where  they  were  when 
they  agreed  to  become  husband  and  wife,  but 
from  about  that  time  until  the  death  of 
Joseph  Smith  they  resided  in  Memphis,  where 
he  engaged  in  business. 

Complainant  insists  that  the  agreement 
made  by  Joseph  Smith  and  hn^elf  in  1878 
constituted  a  valid  common-law  marriage, 
and  from  that  time  until  the  death  of  the 
decedent  she  was  his  wife,  and  since  la  bis 
widow,  and  entitled  to  all  the  rights  in  his 
estate  allowed  widows  of  decedents  by  the 
laws  of  Tennessee, 

She  further  Insists  that,  regardless  of 
whether  or  not  a  common-law  marriage  is 
valid  In  Tennessee,  said  Joseph  Smltli,  after 
having  lived  with  her  and  recognized  and 
held  her  out  to  the  world  as  his  wife  for 
more  than  25  years,  would.  If  living,  be  es- 
topped from  asserting  to  the  contrary  in  any 
civil  action  she  might  institute  to  enfoixw 
marital  rights,  and  that  his  personal  repre- 
sentative, standing  in  his  place,  is  estopped  to 
controvert  her  claim  as  widow  of  its  In- 
testate. 

Without  stating  the  evidential  facts  tend- 
ing to  prove  it  further  than  Is  already  done, 
we  find  that  there  is  made  out  in  the  record  a 
clear  case  of  common-law  marriage  between 
Joseph  Smith  and  the  complainant,  entered 
Into  In  1878,  and  that  they  lived  and  co- 
habited together  as  man  and  wife  until  bia 
death  in  1903,  without  the  validity  of  their 
pretended  marital  relations  being  called  in 
question  by  either  of  them  or  others. 

The  question  then  presented  is  whether  a 
common-law  marriage  contracted  in  Tennes- 
see Is  valid? 

Marriage  under  the  common  law  was  pure- 
ly a  civil  contract  No  particular  form  was 
required  to  be  observed  by  parties  entering 
into  it  A  simple  agreement  made  by  a  man 
and  woman  that  they  would  live  together  as 
man  and  wife  constituted  a  valid  marriage. 
It  is  said  for  the  complainant  that  the  com- 
mon law  in  its  entirety  was  adopted  in  thla 
state,  and  is  yet  in  force,  except  so  far  aa 
superseded  or  modified  by  affirmative  stat- 
utes; that  the  provisions  upon  this  subject 
contained  In  our  Code  (Shannon's  Ed.  H  418»- 
4200),  requiring  parties  proposing  to  marry  to 
first  procure  license  arid  make  their  contract 
in  the  presence  of  certain  officers  or  a  minis- 
ter of  the  gospel,  are  not  mandatory;  and 
that  valid  marriages  may  now  be  contracted 
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in  thia  state,  either  in  tbe  common-Uw  form 
or  as  preacribed  by  these  proTlBions. 
.  We  are  of  the  opinion  that  this  contention 
Is  not  tenable.  The  common  law  In  Its  en- 
tirety was  never  In  force  In  Tennessee.  As 
a  dlstlnctlTe  system  of  laws  It  was  nevet 
adopted  by  onr  Oeneral  Assembly  or  other 
authority,  and  obtained  In  Tennessee  only  as 
a  part  of  the  laws  of  North  Carolina,  In  so 
far  as  it  had  been  adopted  and  was  in  force 
In  tliat  state  when  this  territory  was  ceded 
by  It  to  the  federal  goremment 

The  General  Assembly  of  North  Carolina, 
by  a  statute  enacted  In  1789,  declared  tliat 
snch  parts  of  the  common  law  and  the  acts 
of  the  late  Gleneral  Assemblies,  not  inconsist- 
ent with  and  repugnant  to  the  freedom  and 
independence  of  the  people  or  the  form  of 
government  then  established,  should  contlnne 
in  force  in  that  state,  which  then  included 
Tennessee,  and  the  common  law  and  statutes 
80  declared  to  be  in  force,  save  as  repealed 
and  amended  by  subsequent  statutes  of  North 
Carolina,  were  the  law  of  this  territory  so 
long  as  it  was  a  part  of  that  state.  Porter  t. 
State,  Mart  &  Y.  227;  Tisdale  t.  Munroe, 
8  Yerg.  320;   State  r.  Miller,  11  Lea,  625. 

The  cession  act,  enacted  by  the  General 
Assembly  of  North  Carolina  in  1789  and  ac- 
cepted by  the  Congress  of  the  United  States 
April  2,  1790,  provided  that  the  laws  in  force 
and  in  use  in  North  Carolina  at  the  time  of 
passing  that  act  should  be  and  continue  in 
fall  force  in  the  territory  ceded  until  the 
game  should  be  rq)ealed  or  altered  by  the 
legislative  authority  of  the  territory.  Nun- 
nely  v.  Doherty,  1  Yerg.  27. 

And  by  onr  Constitutions  adopted  in  1796 
and  1834  It  was  provided  that  all  laws  then 
in  force  in  the  territory  previous  to  1796, 
and  those  in  Tennessee  previous  to  1834,  not 
inconsistent  with  those  instruments,  respec- 
tively, should  continue  in  force  until  they 
should  expire,  be  altered,  or  repealed  by  the 
General  Assembly.  Egnew  v.  Cochrane,  2 
Head,  320. 

This  was  the  status  of  the  common  law  and 
the  statutes  of  North  Carolina  previous  to 
the  cession  act,  in  Tennessee,  save  as  modified 
by  subsequent  legislation,  until  the  adoption 
of  our  Code  of  1858,  which  superseded  all 
other  statutory  law  in  this  state,  except  as 
tlierein  specially  provided.  Code,  1858,  |  41 
(Shannon's  Code,  |  6Q;  State  v.  AOlIer,  11 
Lea,  626. 

North  Carolina,  early  in  its  history,  began 
to  legislate  upon  the  subject  of  the  marriage 
relation,  and  prescribed  the  form  and  manner 
in  which  it 'should  be  contracted,  and  the 
statutes  enacted  by  its  I/eglslatmre  previous 
to  the  cession  act  continued  in  force  in  Ten- 
nessee, with  but  slight  alterations,  until  the 
adoption  of  the  Code  in  1838,  and  are  sub- 
stantially carried  into  it  Therefore,  in  order 
to  fully  understand  onr  present  statutes  upon 
this  important  subject,  and  ascertain  the  in- 
tention of  the  legislature  in  enacting  them, 
it  is  necessary  that  we  examine  those  of  North 


Carolina  passed  in  the  period  referred  to  and 
of  this  state  passed  before  1858.  Those  of 
North  Carolina  and  of  Tennesee  previous  to 
1829  are  reviewed  in  the  able  and  exhaustive 
opinion  of  this  court,  delivered  by  Judge 
Whyte,  in  the  case  of  Bashaw  v.  State  (1820) 
1  Yerg.  177,  which  involved  the  precise  ques- 
tion now  under  consideration,  and,  although 
quite  lengthy,  we  can  do  no  better  than  quote 
from  it    It  is  there  said : 

"The  legality  of  the  first  marriage  must 
tlierefore  depend  upon  the  acts  of  assembly 
of  the  state  of  North  Carolina  passed  t>efore 
the  separation  of  the  state  of  Tennessee  from 
the  state  of  North  Carolina,  and  the  acts 
of  Assembly  of  the  state  of  Tennessee  passed 
since  that  separation.  These  acts  have  all 
been  dted  and  commented  upon  by  the  coun- 
sel upon  both  sides ;  and  upon  them,  on  the 
part  of  the  state,  it  is  argued  that  they  are 
all  affirmative  statutes,  except  one  clause,  or 
section,  in  the  act  of  1776,  and  that  is  vir- 
tually repealed  by  the  act  of  1778,  and  there- 
fore they  do  not  repeal  the  common  law,  by 
which  law  the  marriage  with  Sally  Cole  is 
a  valid  marriage.  On  the  other  side,  it  is 
argued  that  these  acts  of  assembly  are  intro- 
ductlve  of  a  new  law  respecting  marriage, 
inconsistent  with  the  common  law,  supersed- 
ing it,  and  establishing,  as  a  consequence, 
that  the  putative  marriage  of  the  plaintiff 
in  error  with  Sally  Cole  is  not  a  valid  mar- 
riage The  construction  of  these  acts  of  as- 
sembly, on  legal  principles,  must  be  bad  on 
a  view  of  them  taken  altogether.  Lord  Mans- 
field, in  the  case  of  the  King  v.  Lansdale  and 
others,  1  Burrows'  Kep.  447,  lays  It  down 
that  'where  there  are  dUFerent  statutes  In 
pari  materia,  though  made  at  different  times, 
or  even  expired,  and  not  referring  to  each 
other,  they  shall  be  taken  and  construed  to- 
gether as  one  system  and  as  explanatory 
of  each  other';  and  he  instances  the  laws 
concerning  church  leases,  those  concerning 
bankrupts,  and  those  providing  for  the  poor, 
as  one  system  relative  to  the  subject,  respec- 
tively. A  short  view  of  our  acts  of  assembly 
respecting  marriage  will  therefore  be  taken. 
The  first  act  is  St  1715,  c.  1.  We  know 
nothing  of  it  in  certainty  except  its  title, 
which  Is:  'An  act  concerning  marriages.' 
It  Is  noted  In  the  oldest  revisal  of  the  North 
Carolina  laws  within  our  reach  [Davis' 
Revisal  of  1773]  as  obsolete,  and  only  now 
noticed  by  ns  as  showing  that  at  a  very  early 
period  after  the  organization  of  the  colonial 
government  the  subject  attracted  the  atten- 
tion of  Its  liCglslature,  and  was  by  them  con- 
sidered of  sufficient  magnitude  to  require 
legislative  interference  by  act  of  assembly. 
The  next  act  is  the  thirty-eighth  chapter  of 
the  same  year  (section  15),  requiring  the 
registration  of  all  marriages,  and  imposing 
it  a  duty  on  every  married  man  to  remit  to 
the  register  a  certificate  of  his  marriage  and 
cause  the  same  to  be  registered,  under  a 
penalty.  The  next  is  St  1741,  c.  1,  entitled 
'An  act  concerning  marriages.' 
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mences  as  follows:  "For  preventing  clan- 
destine and  onlawfal  marriages.  It  Is  en- 
acted,' ete,  'that  every  clergyman  of  the 
Church  of  England,  and  for  want  of  such, 
any  lawful  magistrate  shall  Join  together, 
In  the  holy  estate  of  matrimony,  such  persons 
who  may  lawfully  enter  into  snch  a  relation 
and  have  complied  with  the  directions  herein- 
after mentioned.'  Section  3  says:  'No 
minister  or  Justice  of  the  peace  shall  celebrate 
the  rites  of  matrimony  between  any  persons, 
or  Join  them  together  as  man  and  wife,  with- 
out license  first  had  and  obtained  for  that 
purpose,  according  to  the  directions  of  this 
act,  or  thrice  publication  of  the  banns  as 
prescribed  by  the  book  of  common  prayer.' 
And  in  the  following  clause  It  says :  'If  any 
minister  or  Justice  of  the  peace  shall,  con- 
trary to  the  true  Intent  and  meaning  of  this 
act,  celebrate  the  rites  of  matrimony,'  etc., 
'he,  or  they,  shall  forfeit  and  pay  the  sum 
of  £60.'  Section  6  directs  the  license  to  be 
issued  by  the  cleric  of  the  county  where  the 
feme  resides,  and  then  only  under  the  rules 
prescribed;  that  is,  he  shall  take  bond,  with 
security,  in  the  penalty  of  £60,  that  there  is 
no  lawful  cause  to  obstruct  the  marriage  for 
which  the  license  is  desired ;  and  in  the  case 
of  minors,  if  not  heretofore  married,  the 
consent  of  the  parents  or  guardian  be  per- 
sonally given  before  the  said  clerk,  or  signi- 
fied under  the  hand  and  seal  of  the  parent  or 
guardian,  attested  by  two  witnesses,  which 
being  done,  the  clerk  shall  write  the  license 
or  consent  as  aforesaid,  to  the  first  Justice 
in  commission  of  the  peace,  or  such  other 
person  as  the  Governor  shall  appoint  And 
a  license  so  obtained  is  declared  a  lawful 
license,  and  uo  other.  And  by  a  subsequent 
clause,  if  the  clerk  issue  a  license,  or  make 
a  certificate  of  license  other  than  directed 
by  the  act,  he  shall  forfeit  and  pay  £50.  The 
next  act  is  St  1766,  c  9.  Its  title  is  'An  act 
to  amend  an  act  entitled  "An  act  concerning 
marriages.'"  Tliis  act  in  its  leading  fea- 
tures, is  of  the  same  import  as  the  act  of 
1741.  It  expresses,  recapitulates,  and  re- 
enacts  the  great  requisites  necessary  to  the 
constitution  of  a  legal  or  valid  marriage, 
and  enforces  their  observance  under  penal- 
ties. It  makes  some  alteration  as  to  the 
persons  authorized  to  solemnize  the  rites  of 
matrimony,  extending  the  provision.  The 
first  section  recites  'that  whereas,  by  the  act 
of  1741,  no  minister  or  Justice  of  the  peace 
shall  celebrate  the  rites  of  matrimony  be- 
tween any  persons  without  license  or  certifi- 
cate of  publication ;  and  whereas  the  Pres- 
byterian or  dissenting  clergy,  conceiving 
themselves  not  included  in  the  restriction  of 
ministers  mentioned  in  that  act  have  Joined 
persons  together  in  holy  matrimony  with- 
out either  publication  or  license,'  etc.  The 
second  section  declares  all  marriages  that 
have  been  solemnized  by  the  dissenting  or 
Presbyt^an  clergy,  legal  and  valid.  In  the 
seventh  section  it  is  made  lawful  for  any 
Presbyterian  minister  to  celebrate  the  rites 


of  matrimony  In  tbtSr  nsnal  and  accustomed 
manner,  under  the  same  regnlatlens  and 
restrictions,  as  any  lawful  magistrate  might 
do  the  same.  And  section  8  requires  the 
marriage  so  solemnized  by  any  Presbyterian 
minister  to  be  under  license  from  the 
Governor.  The  third  section,  that  no  minis- 
ter of  any  church  of  England  or  Justice  of  the 
peace  aball,  under  the  penalty  of  £60,  solem- 
nize any  marriage  or  Join  any  persons  to- 
gethtt  as  man  and  wife,  without  certificate 
of  thrice  publication  of  banns,  aooordlng  to 
the  directions  of  this  act  or  license  first  had 
under  the  hand  and  seal  of  the  Governor, 
who  is  authorized  to  grant  the  same  on  c«tifl- 
cate  of  the  clerk  of  the  county  court  of  his 
having  taken  and  filed  in  his  office  tiie  osaal 
bond,  in  the  penalty  of  £60,  that  there  is 
no  lawful  cause  to  obstruct  the  marriage 
for  which  the  license  is  desired.  The  sixth 
section  Imposes  the  same  duty  upon  the  clerk, 
before  making  the  certificate  to  the  Governor 
under  the  third  section  of  this  act  that  it  did 
by  the  fourth  section  of  the  act  of  1741,  be- 
fore he  issued  the  license  and  under  the 
same  penalty.  The  last  clause  of  the  eighth 
section  says:  'And  that  all  marriages 
solemnized  as  aforesaid,  without  such  license, 
shall  be  and  are  hereby  declared  illegal  and 
void.*  The  next  act  (1778)  is  in  substance 
the  same  as  the  preceding  acts  of  1741  and 
1776,  authorizing  in  the  second  section  all 
regular  ministers  of  the  gospel  of  every 
denomination,  having  the  care  of  souls,  and 
all  justices  of  the  peace,  to  solennlze  the  rites 
of  matrimony  according  to  the  rites  and 
ceremonies  of  their  respective  churches,  and 
agreeably  to  the  rules  in  this  act  prescribed. 
By  section  S  the  power  of  granting  license  is 
given  to  the  clerk  of  the  county  court  in 
which  the  feme  resides,  he  first  taking  bond 
in  the  name  of  the  Governor  and  bis  suc- 
cessors, with  sufficient  security,  in  the  sum 
of  £600,  that  there  Is  no  lawful  cause  to  ob- 
struct the  marriage.  By  section  4  every 
minister  of  the  gospel,  qualified  as  In  the  act 
directed,  or  other  person  appointed  by  the 
church  a  reader,  is  authorized  and  empower- 
ed to  publish  the  banns  of  matrimony,  which 
shall  be  made  tliree  several  Sundays,  and 
shall  give  a  certificate  of  such  publication 
directed  to  any  authorised  minister  or  Jus- 
tice of  the  peace.  And  by  section  5,  if  any 
minist»  or  Justice  of  the  peace  shall  know- 
ingly Join  together  in  matrimony  any  two 
persons  in  any  way  or  manner,  other  than 
by  this  act  directed,  he  shall  forfeit  and  pay 
for  every  such  offense  the  sum  of  £5a 
And  if  any  clerk  shall  knowingly  grant  mar- 
riage license  In  any  way  or  manner,  other 
than  in  this  act  directed,  he  shall  forfeit  and 
pay  the  sum  of  £100.  Acts  1815,  c.  47.  re- 
quires the  minister  of  the  gospel,  or  the  Jus- 
tice of  the  peace,  who  solemnizes  the  rites 
of  matrimony,  to  indorse  on  the  back  of  tbe 
license  the  time  of  the  marriage,  and  to  sigu 
his  name  thereto,  and  return  the  license  to 
the  clerk  of  the  county  court,  whose  dnty  tt 
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sball  be  to  file  the  license  In  tbe  (rfBce,  which 
licoise  and  certificate  shall  be  considered  as 
competent  evidence' of  the  said  marriage." 

Tbe  provisions  of  our  Code  (Shannon's 
Edition)  and  the  statutes  amending  them 
since  Its  enactment,  In  relation  to  this  mat- 
ter, are  as  follows: 

"Sea  4188.  All  regnlar  ministers  of  the 
gospel  of  every  denomination,  and  Jewish 
rabbis,  having  the  care  of  souls,  and  all 
Justices  of  the  peace,  judges,  chancellors, 
the  Governor,  Speaker  of  the  Senate,  and 
Speaker  of  the  House  of  Representatives  in 
tbe  state,  may  solemnise  tbe  rite  of  matrl- 
mony. 

"Sec  4190.  No  formula  need  be  observed 
in  such  solemnisation,  except  that  tbe  pai^ 
ties  shall  respectively  declare.  In  the  pres- 
ence of  the  minister  or  officer,  that  they  ac- 
cept each  other  as  man  and  wife. 

"Sec.  4191.  Before  being  Joined  In  mar- 
riage, the  parties  shall  produce  to  the  minis- 
ter or  officer  aforesaid,  a  license  under  the 
hand  of  the  clerk  of  the  county  court  where 
tbe  female  resides,  or  where  the  marriage  Is 
solemnized,  directed  to  such  minister  or 
officer,  authorizing  the  solemnication  of  a 
marriage  between  said  parties. 

"See.  4192.  The  clerk  may  issue  such 
license  to  any  one  applying  for  tbe  same, 
tinless  be  knows  that  one  of  tbe  parties  Is 
Incapable  of  marriage,  first  taking  bond  to 
tbe  state,  with  sufficient  surety.  In  the  sum 
of  twelve  hundred  and  fifty  dollars,  condi- 
tioned that  there  is  no  lawful  cause  to  ob- 
«tnict  tbe  marriage  for  which  the  license  is 
desired;  for  which  penalty  any  person  ag- 
grieved by  tbe  marriage  may  sue.  (1T78,  e. 
T,  I  3.) 

"Sec  419S.  The  minister  of  tbe  gospel,  or 
Jewish  Babbl,  or  Justice  of  the  peace,  or 
JDdge,  or  chancellor,  or  Governor,  or  Speaker 
of  the  Senate,  or  Speaker  of  tbe  House  of 
Bepresentatlves,  who  solemnizes  the  rite  of 
matrimony,  shall  endorse  on  or  append  to 
tbe  license  the  time  of  the  marriage,  and 
sign  bis  name  thereto,  and  return  the  license 
to  the  clerk  of  tbe  coim^  court  within  six 
months  thereafter. 

"Sec  4194.  The  clerk  shall,  at  the  foot  or 
on  the  back  of  each  license,  place  the  follow- 
ing form  of  certificate,  to  be  signed  by  the 
person  solemnizing  the  marriage:  "I  solem- 
nized, tbe  rite  of  matrimony  between  tbe 
above  (or  within)  named  parties  on  tbe 
day  of ,  1&-." 

"Sec  4196.  If  a  clerk  knowingly  grant 
marriage  license  to  persons  Incapable  there- 
of, be  shall  forfeit  and  pay  a  fine  of  five 
bnndred  dollars,  to  be  recovered  by  action 
of  debt,  for  tbe  use  of  tbe  person  suing. 

"Sec  4196.  If  any  minister  or  officer 
knowingly  Join  together  in  matrimony  any 
two  persons  not  capable  thereof,  he  shall 
forfdt  and  pay  tbe  sum  of  five  hundred 
doUais,  to  be  recovered  by  action  of  debt, 
for  tbe  use  of  tbe  person  suing. 

"Sec    4197.  In    each    of    tbe    foregoing 


cases,  the  party  violating  these  provisions 
sball  be  guUty  of  a  misdemeanor. 

"Sec  4199.  All  marriages  contracted  and 
entered  into  during  the  late  rebellion  and 
duly  solemnized  as  tbe  law  directs,  are 
hereby  declared  valid  to  all  Intents  and  pur- 
poses, and  the  issue  of  said  marriages  are 
hereby  declared  legitimate. 

"Sec.  4200.  Whenever  any  marriage  in 
this  state  may  have  been  heretofore  or  may 
hereafter  be  celebrated  between  persons,  by 
license  regularly  issued  as  required  by  law, 
the  same  shall  be  valid  and  binding  in  law, 
and  the  issue  thereof  Is  hereby  declared  legit- 
imate, although  the  baptismal  name  of  eith- 
er party  may  be  omitted  in  said  license,  and 
a  nickname  be  used  Instead  thereof,  provided 
the  parties  may  have  consummated  the  mar- 
riage by  cohabitation,  and  can  be  identified 
as  the  persons  between  whom  such  marriage 
was  solemnized." 

Shannon's  Code,  {{  4189-1200. 

It*  was  held  by  this  court  In  this  case 
(Bashaw  v.  State,  supra)  that  the  statute 
therein  considered  abrogated  tbe  common 
law,  in  relation  to  marriage  contracts  and 
provided  a  new  and  exclusive  manner  In 
which  such  contracts  should  be  made,  and 
all  marriages  attempted  to  be  entered  into 
without  an  observance  of  the  statutes  were 
declared  to  be  null  and  void.  Judge  Wbyte, 
for  the  court,  says: 

"The  more  Important  provisions  of  these 
acts  of  assembly  are  almost  entirely  tbe 
same^  exhibiting  a  settled  purpose  to  fix 
and  regulate  the  contract  of  marriage  so 
as  to  rest  or  be  dependent  on  municipal  law 
alone,  establlsbing  a  system  Intended  to  be 
complete  in  itself,  evidenced  by  the  atten- 
tion paid  to  every  particular,  in  form  as 
well  as  substance,  which  the  Importance  of 
such  a  relation,  both  in  a  private  and  a 
public  view,  so  deservedly  merited.  Hence, 
these  acts  of  assembly,  as  was  intended  by 
them,  operate  and  ^ect  a  change  In  tbe 
form  and  substance  of  the  marriage  con- 
tract, and  its  solemnization,  from  what  it 
was  at  tbe  common  law:  (1)  In  requiring 
publicity  and  permanency  of  Its  evidence,  by 
the  registration  of  the  marriage,  and  filing 
the  license  and  certificate  of  marriage,  by 
the  acts  of  1716  and  1816.  (2)  In  requiring 
a  regnlar,  certain  authority,  empowering  the 
solemnization  of  the  marriage,  which  is  a 
license  of  a  certificate  of  the  publication  of 
banns,  by  the  acts  of  1741,  1766,  and  177a 
(3)  In  requiring  the  actual  solemnization  of 
tbe  marriage  ceremony  by  a  person  properly 
qualified,  who  is  a  clergryman  of  the  Church 
of  England,  or  a  justice  of  the  peace  by 
the  act  of  1741;  a  minister  of  the  Church  of 
England,  a  Presbyterian  or  dissenting  minis- 
ter, or  a  justice  of  the  peace  by  the  act  of 
1776;  and  a  regular  minister  of  the  (Jospel 
having  the  care  of  souls,  or  a  Justice  of  the 
peace,  by  the  act  of  1778.  In  requiring  the 
consent  of  the  vnnrt^jf^^^x^ifdff^^H^ 
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the  parties  or  either  of  them  are  under  the 
age  of  21,  and  not  theretofore  married,  by 
Act  1741,  S  6,  which  l8  legally  provided  for 
In  the  act  of  1T78,  requiring  the  first  taking 
bond,  before  the  license  Is  granted,  In  the 
name  of  the  Governor  and  his  successors, 
with  sufficient  security.  In  the  sum  of  £500, 
with  condition  that  there  Is  no  lawful  cause 
to  obstruct  the  marriage  for  which  the  li- 
cense is  desired.  These  requirements  change 
wholly  the  manner  of  solemnizing  the  matri- 
monial union  from  what  it  was  at  the  com- 
mon law,  declaring  and  enacting  that  they 
shall  be  complied  with  in  future,  and  that 
the  celebration  of  marriage  shall  not  be 
otherwise  than  as  directed  in  these  acts, 
and  enforcing  the  performance  and  due  ex- 
ecution of  them  under  forfeitures  and  penal- 
ties recoverable  by  law,  besides  the  express 
declaration  In  terms  'that  all  marriages, 
solemnised  as  aforesaid,  without  such  li- 
cense first  had,  shall  be  and  are  hereby  de- 
clared Illegal  and  void.'  We  say  that  these 
requirements,  under  these  circumstances, 
constitute  such  a  body  of  proof  as  to  render 
irresistible,  in  our  opinions,  the  correctness 
of  the  position  that  a  marriage,  to  be  valid, 
must  be  according  to  these  acts,  and  that  the 
common  law  is  wholly  superseded  on  the 
same  subject  by  them.  To  say  otherwise 
would  be  not  only  to  prostrate  the  well- 
directed  labors  of  the  Iiegislatnre  on  the 
subject  for  the  last  100  years,  but  on  our 
part  the  ezpression  of  a  gratuitous  and 
Improper  assumption  that  the  Legislature 
did  not  intend  what  they  have  so  repeatedly 
and  expressly  declared." 

This  case  was  approved  and  followed  in 
that  of  Grisham  v.  State,  decided  by  this 
court  in  1831,  and  reported  in  2  Yerg,  680. 

These  cases  are  controlling  and  conclusive 
of  this  one.  The  provisions  of  the  C!ode 
(1858)  relating  to  the  form  and  manner  of 
entering  into  the  marriage  relation  are  a  re- 
enactment  of  the  statutes  of  North  Oarolina 
and  Tennessee  upon  this  subject  and  con- 
strued in  Bashaw  v.  State,  supra,  and,  must 
be  given  the  same  force  and  effect  The  ob- 
ject of  the  Legislature  In  the  appointment  of 
the  compilers  of  the  pode  was  to  have  the 
thai  existing  statutes  digested  and  compiled, 
not  to  draft  new  laws;  and  this  court  has 
held  that  It  will  not  be  presumed  that  in  en- 
acting the  Code  it  was  entitled  to  change  the 
laws  then  in  force  but  to  revise  and  compile 
them  into  a  more  tangible  form.  Bates  v. 
Sullivan,  3  Head,  633;  Burgner  v.  Burgner, 
11  Heisk.  733;  Tennessee  Hospital  v.  Fnqua, 
1  Lea,  608;  State  v.  McConnell,  3  Lea,  338. 

And  it  is  the  universal  rule  of  construc- 
tion that  where  a  statute  has  received  a  Judi- 
cial Interpretation  and  is  afterwards  re- 
enacted,  whether  alone  or  in  a  compilation 
or  a  codification  of  the  laws  of  the  state,  the 
Judicial  construction  which  had  theretofore 
been  placed  upon  it,  forms  a  part  of  the  en- 
actment.   26  Am.  &  Eng.  Ency.  of  Law,  650^ 


and  cases  there  cited;  Sutherland  <m  Stat 
Construction,  {{  2S6,  266;  Calhoun  t.  Little 
(Ga.)  32  a.  B.  86,  43  L.  IL  A.  633,  71  Am.  St 
Rep.  264;  Anderson  v.  Bell  (Ind.  Sup.)  39  N.  E. 
735,  29  L.  B.  A.  641 ;  Oargill  v.  Kountze  Bros. 
(Tex.  Sap.)  22  &  W.  1015,  25  S.  W.  13.  24 
L.  B.  A.  183,  40  Am.  St  R^.  868. 

We  are,  therefore,  satisfied,  and  hold,  that 
it  was  the  intention  of  the  General  Assembly, 
in  enacting  the  provisiom  of  the  0>de  of 
1868  upon  the  subject  under  considera- 
tion, to  abrogate  the  common  law  in  re- 
lation to  marriages,  and  provide  a  new  and 
exclusive  manner  in  wlUch  such  contracts 
should  be  made.  This  has  been  the  construc- 
tion which  has  been  placed  upon  the  original 
statutes  and  the  provisions  of  the  Code  since 
the  decision  of  the  caee  of  Bashaw  ▼.  State, 
supra,  by  the  courts  of  this  state,  and  it 
should  not  now  be  disturbed.  But  we  folly 
agree  with  the  reasoning  of  our  predecessors 
in  Bashaw  v.  State,  and  if  the  question  was 
one  of  first  impression  we  would  hold  as  there 
held.  There  are  only  two  cases  In  our  Re- 
ports in  which  this  construction  of  our  stat- 
utes has  been  doubted  in  the  slightest  They 
are  Johnson  v.  Johnson,  1  Cold.  630,  and 
Andrews  v.  Page,  3  Heisk.  667,  and  are  all 
that  are  relied  upon  in  the  brief  for  com- 
plainant In  Johnson  v.  Johnson,  Judge  Mc- 
Klnney,  speaking  for  the  court,  refers  to- 
Bashaw  v.  State  as  holding  that  the  common 
law  upon  the  subject  of  marriage  contracts 
In  Tennessee  was  abrogated  by  statute,  and 
declines  to  express  an  opinion  whether  the 
decision  was  sound  in  principle  or  supported 
by  authority,  but  follows  it  in  the  case  thea 
under  consideration.  The  case  of  Andrews  v. 
Page  involved  the  validity  of  a  marriage  of 
negroes  while  slaves,  and  the  construction  of 
a  statute  in  1866  validating  such  marriages. 
It  did  not  involve  the  validity  of  a  common- 
law  marriage  between  white  persons,  and. 
while  the  case  of  Bashaw  v.  State  was  criti- 
cised, it  was  not  overruled  or  modified.  The 
first  assignment  of  error  of  the  complain- 
ant must  be  decided  against  her. 

We  are,  however,  of  the  opinion  that  the 
second  contention  of  the  complainant  must 
be  sustained,  upon  the  authority  of  the  case 
of  Johnson  v.  Johnson,  supra.  As  above  stat- 
ed, these  parties,  Joseph  Smith  and  the  com- 
plainant, who  lived  together  as  man  and 
wife,  in  Memphis,  for  more  than  25  years, 
during  all  that  time  had  recognized  and  treat- 
ed each  other  as  husband  and  wife,  and  were 
so  recognized  and  accepted  by  the  public  at 
large.  Joseph  Smith,  if  alive,  would  be 
estopped  to  deny  his  liability  for  any  con- 
tracts which  the  complainant  might  have 
made  which  would  have  bound  a  husband  In 
lawful  marriage,  such  as  for  necessaries,  and 
also  in  any  proceeding  begun  by  the  com- 
plainant to  enforce  a  right  claimed  by  ber 
In  virtue  of  the  reputed  marital  relations. 
This  doctrine  was  announced  and  enforced  by 
this   court   in  Johnson   v.   Johnson,   suitra^ 
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where  the  reputed  wife,  In  litigation  with  the 
repated  husband,  was  held  to  be  estopped  to 
deny  the  validity  of  her  marriage  after  a 
lapse  of  2S  years,  Jadge  McKlnney,  speaking 
for  the  court,  says: 

"For  nearly  a  quarter  of  a  century  before 
the  filing  of  this  bill,  the  parties  had  cohabit- 
ed as  husband  and  wife,  believing  all  that 
time  that  they  had  been  lawfully  married, 
as  did  all  others  with  whom  they  had  inter- 
course. And  the  question  whether,  after  so 
great  a  lapse  of  time,  such  a  marriage  can 
be  declared  void  from  the  beginning,  is  one 
In  which  not  only  the  parties  but  the  public 
also  have  a  deep  interest.  In  view  of  the 
consequences  as  affecting  the  status  of  chil- 
dren bom  of  the  marriage,  the  relations  of 
affinity  and  consanguinity  which  may  have 
sprung  from  It,  the  rights  of  property 
which  may  have  been  acquired  on  the  faith 
of  it,  and  all  the  consequential  rights,  obliga- 
tions, and  duties  growing  out  of  it 

"Upon  established  principles  and  analogies 
of  the  law,  we  think  it  may  be  held  that 
under  the  circumstances  of  this  case  a  lawful 
marriage  for  all  civil  purposes  will  be  con- 
clusively presumed,  and  that  neither  the 
parties  themselves,  nor  third  persons,  per- 
haps, will  be  heard  to  disprove  or  deny  the 
marriage. 

"It  is  a  familiar  doctrine  that  In  all  cases, 
except  prosecutions  for  bigamy  and  actions 
for  criminal  conversation,  a  marriagre  may  be 
presumed,  or  be  established  by  reputation 
after  a  lapse  of  many  years.  Ewell  v.  State, 
6  Terg.  364;  Rogers  ▼.  Park's  Lessee,  4 
Humph.  480. 

"And  the  principle  Is  equally  familiar  that 
where  persons  have  represented  themselves 
to  be  married,  or  have  assumed  the  relation 
of  husband  and  wife,  cohabiting  and  holding 
themselves  out  to  the  public  as  such,  though 
not  in  fact  married,  they  will,  when  it  Is 
sought  to  charge  them  with  any  of  the  civil 
liabilities  growing  out  of  that  relation,  be 
conclusively  presumed  to  sustain  such  rela- 
tion to  each  other,  and  will  not  be  permitted 
to  disprove  or  deny  the  marriage.  1  Oreenl. 
on  Bv.  H  27,  207.  It  is  laid  down  by  Starkle 
that,  in  an  action  against  husband  and  wife, 
it  is  sufficient  to  prove  the  marriage  de  facto 
by  evidence  of  cohabitation,  acknowledg- 
ment, or  reputation;  and  they  cannot  prove  in 
defense  that  they  were  not  legally  married. 
2  Stai«.  on  Ev.  (3d  Am.  Ed.)  201;  2  Salk. 
437;  Dlvoll  v.  Leadbetter,  4  Pick.  220. 

"Whether  or  not  such  persons  can  acquire 
rlgrhts  as  against  others,  it  is  clear  that 
•thers  may  acquire  rights  against  them. 
And  the  principle  of  estoppel  upon  which 
this  doctrine  rests,  and  which  Is  based  upon 
principles  of  morality,  as  well  as  of  public 
policy,  must  be  held  to  apply  equally  to 
both  parties.  The  woman  In  such  a  case 
la  no  more  privileged  to  commit  fraud  or 
crime  than  the  man. 

"And  If  they  are  estopped  as  to  third 


persons,  why  shall  they  not,  as  against  each 
other  in  all  civil  cases,  be  also  precluded 
from  gainsaying  the  marriage?  Do  not  the 
same  reasons  of  morality  and  policy  apply 
in  the  one  case  as  In  the  other?  And  more 
especially  should  they  be  held  to  be  estopped 
as  between  themselves,  when  either  Is  seek- 
ing to  disturb  or  defeat  rights  which  may 
have  been  acquired  by  the  other,  either 
directly  or  Indirectly,  on  the  faith  of  the 
marriage. 

"In  the  case  of  Divoll  v.  Leadbetter,  4 
Pick.  220,  which  was  an  action  of  trespass 
for  breaking  and  entering  plaintiff's  close, 
it  appeared  that  the  land  of  the  reputed 
wife  of  the  defendant  had  been  taken  and 
expended  upon  the  rents  and  profits  for 
the  term  of  four  years  as  the  freehold  of 
the  defendant  in  right  of  his  supposed  wife. 
To  defeat  the  title  thus  acquired  the  de- 
fendant attempted  to  prove  the  Invalidity 
of  the  marriage.  A  marriage  in  lawful 
form  had  taken  place,  but,  the  parties  being 
within  the  prohibited  degree  of  kindred.  It 
was  void  under  the  statute.  It  was  held 
that  the  defendant  could  not  set  up  the 
illegality  of  the  marriage  as  a  defense  to 
the  action;  that  it  would  be  contrary  to 
morality,  as  well  as  the  policy  of  the  law,, 
to  permit  him  to  claim  any  right  or  ex- 
emption on  account  of  his  own  crime. ' 

"In  the  case  of  Wilkinson  v.  Payne,  4 
Term  Rep.  468,  which  was  an  action  on  a 
promissory  note  given  to  the  plaintiff  in 
consideration  of  his  marrying  the  defend- 
ant's daughter,  the  defense  was  that,  though 
there  was  a  marriage  In  fact.  It  was  not 
a  legal  marriage.  On  the  trial  it  was  left 
to  the  Jury  to  presume  a  subsequent  legal 
marriage,  which  they  accordingly  did;  and 
the  Court  of  King's  Bench  were  unanimous 
In  refusing  a  new  trial.  Lord  Kenyon,  in 
delivering  the  Judgment,  said  that,  'though 
the  first  marriage  was  defective,  a  subse- 
quent one  might  have  taken  place ;  that  the 
parties  had  cohabited  together  for  a  length 
of  time,  and  were  treated  by  the  defendant 
himself  as  man  and  wife;  and  these  cir- 
cumstances afforded  a  ground  on  which  the 
Jury  might  presume  a  subsequent  marriage.' 

"In  3  Phillips  on  Evidence  (Ed.  1843)  286, 
It  Is  said  the  usual  presumptive  proofs  aris- 
ing from  the  cohabitation  of  the  parties  as 
man  and  wife  have  not  been  taken  away 
by  the  marriage  act,  and  that,  although  the 
existence  of  license  or  publication  of  banns 
may  be  disproved,  yet  even  In  such  a  case 
there  may  be  sufficient  ground  for  presuming 
a  subsequent  legal  marriage  from  the  co- 
habitation of  the  parties  as  man  and  wife 
and  other  circumstances.  1  Black,  867; 
Peake's  N.  P.  232." 

We  think  that  the  case  at  bar  is  on  all 
fours  with  that  of  Johnson  v.  Johnson,  and 
that  since  Joseph  Smith,  If  alive,  would 
be  estopped  to  deny  that  the  complainant 
was  his  wife  In  a  proceeding  tp  enforce  a 
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right  growing  oat  of  rach  relation,  his  per- 
sonal representative  la  estopped  to  contro- 
Tert  the  rights  of  the  complainant  as  widow 
and  distributee  of  the  decedent. 

The  decree  of  the  chancellor  will  be  re- 
versed, and  one  entered  in  accordance  with 
this  opinion. 


MILLER  et  al.  t.  WOLFE,  Clerk. 
(Supreme  Court  of  Tennessee.    Sept  26,  1906.) 

1.  Taxation  —  Inhkbitancb   Tax— Entobob- 

lONT— LntlTATIONS. 

Acta  1885,  p.  71,  c.  24,  providing  that  all 
property  and  privilege  taxes  shall  be  barred  un- 
less salts  for  collection  shall  have  been  Insti- 
tuted within  six  years  from  Januorv  Ist  of  the 
year  for  which  the  taxes  aocmed,  does  not 
apply  to  actions  for  Inheritance  taxes  imposed 
by  Acts  1883,  p.  347,  c.  174.  which  provides  for 
a  distinct  system,  and  which  contains  a  section 
limiting  actions  for  inheritance  taxes. 

[Eld.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Taxation.  ||  1700,  1780.] 

2.  SAinc. 

Inheritance  Tax  Law  (Acts  1893,  p.  856, 
c.  174)  {  19,  providing^  that  all  inheritance  taxes 
shall  be  sued  for  within  five  years  after  they  are 
due ;  otherwise,  they  shall  be  presumed  to  have 
been  paid,  and  they  shall  cease  to  be  a  lien  as 
against  any  purchaser  of  real  estate — is  not 
merely  applicable  to  purchasers  of  real  estate 
from  persons  liable  for  the  taxes,  but  estab- 
lishes a  general  limitation  of  five  years  in  all 
actions  for  inheritance  taxes. 

Error  to  Circuit  Court,  Hawkins  County; 
A.  J.  Tyler,  Judge. 

Action  by  John  J.  Wolfe  against  Sam  P. 
Miller  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

J.  O.  PhllUps  and  S.  F.  Powell,  for  plaln- 
tltrs  In  error.  A.  T.  Bowen,  for  defendant 
in  error. 

NEIL,  J.  This  action  was  bronj^t  in  the 
connty  court  of  Hawltlns  county  to  recover  an 
Inheritance  tax,  and  after  a  final  disposi- 
tion was  made  of  it  there  the  canse  was 
appealed  to  the  circuit  court  of  the  county. 
In  that  court  Judgment  was  rendered  against 
the  plaintUTs  in  error  for  the  amount  of  the 
tax  claimed  and  interest,  $866,  from  which 
Judgment  an  appeal  was  prayed  and  prose- 
cuted to  this  court  I 

The  only  questions  made  here  arise  upon  \ 
the  statute  of  limitations ;  the  action  having  \ 
been  instituted  more  than  six  years  after 
the  claim  accrued. 

It  is  first  insisted  that  chapter  24,  p.  71, 
Acts  1885,  applies.  That  statute  provides 
that  "all  state,  county,  school,  railroad,  and 
municipal  taxes,  assessed  on  property,  and 
all  state,  connty,  or  municipal  privilege 
taxes,  and  all  poll  taxes  that  hereafter  fall 
due  shall  be  barred,  and  any  lien  for  such 
taxes  cancelled  and  extinguished,  unless  the 
same  are  collected,  or  suits  for  the  collection 


shall  have  been  instituted  within  six  years 
from  the  first  of  January  of  the  year  for 
which  such  taxes  accrued." 

It  is  insisted  that,  inasmuch  as  the  in- 
heritance tax  is  a  privilege  tax  (State  v. 
Alston,  94  Tenn.  674.  681,  30  &  W.  760.  28 
L.  R.  A.  178),  It  falls  within  the  direct  terms 
of  the  act  We  think,  however,  that  a  con- 
clusive answer  to  this  position  is  to  be  found 
in  the  fact  tliat  our  inheritance  tax  law 
(Acts  1883,  p.  847,  c  174)  created  a  peculiar 
system,  which  the  Legislature  Intended 
should  stand  apart,  separate,  and  distinct 
from  the  current  of  our  general  tax  laws. 
Zldcler  v.  Union  Bank  &  Trust  Co.,  104  Tenn. 
277,  57  S.  W.  341.  The  inheritance  tax  law 
was  not  passed  until  long  after  the  act  of 
1885,  and,  having  been  so  obviously  Intend- 
ed by  the  Legislature  to  operate  as  a  dis- 
tinct system,  we  would  not  be  Justified  in 
extending  the  provisions  of  the  act  of  1885 
to  it  by  constraction.  The  correctneee  of 
this  position  is  emphasized  by  the  fact  that 
the  act  of  1883  itself  contains  a  section  which 
provides  for  a  limitation  of  actions  brought 
for  the  recovery  of  demands  arising  there- 
undw. 

It  is  next  insisted  that  the  limitation  con- 
tained in  the  section  last  referred  to  bars 
the  present  action. 

That  section  reads  as  follows:  "Sec  19. 
•  *  *  The  lien  of  the  collateral  inherit- 
ance [tax]  shall  continue  until  the  tax  is 
settled  and  satisfied:  Provided,  that  the 
said  lien  shall  be  limited  to  the  property 
chargeable  therewith;  and  provided  farther. 
that  all  collateral  inheritance  tax  [es]  shall 
be  sued  for  within  five  years  afta  they  are 
due  and  legally  demandable,  otherwise  th^ 
shall  be  presumed  to  have  been  paid,  and 
cease  to  be  a  lien  as  against  any  purciiaser 
of  real  estate" 

It  is  insisted  for  the  state  that  the  last 
clause  so  confines  the  limitation  as  to  admit 
of  Its  application  only  to  pnrchaseB  of  real 
estate  from  the  person  liable  for  the  tax. 
We  are  of  the  opinion,  however,  that  this 
is  too  narrow  a  construction,  and  that  the 
purpose  of  the  Legislature,  on  the  contrary, 
was  to  establish  a  general  limitation  of  five 
years  in  this  class  of  cases.  The  language 
used  is  very  broad:  "AH  collateral  inherit- 
ance taxes  shall  be  sued  for  within  Are 
years  aft»  they  are  doe  and  demandable. 
otherwise  they  shall  be  presumed  to  have 
been  paid."  The  subsequent  clause  refer- 
ring to  the  lien,  which  is  a  mere  inddoit  of 
the  tax,  could  not  be  properly  construed  to 
cut  down  this  broad  language. 

We  are  of  opinion,  therefore,  that  bis 
honor  the  circuit  Judge  committed  error  In 
refusing  to  sustain  the  plea  interposing  tbla 
special  five-years  limitation.  The  Judgment 
must  therefore  be  reversed,  and  the  Bnlt 
dismissed. 
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SLOVER  T.   UNION  BANE. 
(Sapreme  Coart  of  Tennessee.    Sept  28,  1905.) 
'1.  Ubvkt— LllOTATIOnS. 

Where  there  Is  a  series  of  nsarions  traoa- 
actions,  limitations  do  not  be^  to  ran  until 
the  transactions  are  closed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
CenL  Die.  Usui?,  ||  267-266.] 

2.  Sams— Statutes— PBosPBonvx  BrnoT. 

Shannon's  Code  Supp.  p.  692  (Act  April 
15,  1903),  limiting  actions  on  a  claim  for  usury 
to  two  Tears  from  the  date  of  the  payment  on 
which  the  claim  for  usury  is  based,  has  only  a 
prospective  effect,  and  a  right  of  action  which 
aocraed  before  its  passage  is  not  affected  there- 
by. 

Ed.  Note. — For  cases  in  point,  see  toI.  47, 
Cent  Dig.  Usury.  {{  18,  267-2€».) 

Appeal  from  Chancery  Court,  Anderson 
County;  Hugh  G.  Kyle,  Chancellor. 

Suit  by  H.  C.  Slorer  against  the  Union 
Bank.  From  a  decree  OTerruling  a  demur- 
rer to  the  bill,  defendant  appeals.    Affirmed. 

D.  K.  Young  and  C.  J.  Sawyer,  for  appel- 
lant J.  H.  Wallace  and  Oornldc,  Wrlgbt 
&  Frantz,  for  appelleeu 

WUiKBS,  J.  This  cause  is  before  us  upon 
a  decree  of  the  chancellor  oTerruling  a  de- 
murrer and  granting  an  appeal  to  the  de- 
fendant 

The  bill  was  filed  to  collect  nsory  upon  a 
series  of  transactions  on  the  20th  of  March, 
1905.  It  charges  that  the  last  usurious  In- 
terest was  paid  on  the  Ist  of  March,  1901, 
and  that  there  was  a  final  settlement  be- 
tween the  parties  on  the  4th  of  March,  1902, 
of  all  the  transactions  between  them  inrolv- 
lag  tbe  usury. 

Tb^e  was  a  demurrer  filed,  relying  upon 
tbe  statute  of  two  years  and  the  statute  of 
six  years;  and  it  Is  Insisted  In  this  court 
that  tbe  demurrer  should  have  been  sus- 
tained on  the  ground  that  the  action  was 
barred  by  tbe  statute  of  two  years. 

There  being  a  series  of  usurious  trans- 
actions, tbe  statute  of  limitations  would  not 
begin  to  run  until  these  transactions  were 
dosed ;  and  a  settlement  was  made  between 
the  piurtles  on  the  4tb  of  March,  1902.  On 
the  IStta  of  AprU,  1903,  tbe  Legislature  of 
Tennessee  passed  an  act  in  the  following 
words,  to  wit: 

"No  action  shall  be  brought  on  any  claim 
for  usury  after  two  years  from  the  date  of 
the  payment  tot  the  d^t  upon  which  such 
claim  for  usury  shall  be  based:  provided 
tUs  act  shall  not  affect  any  litigation  now 
pending."     Shannon's  Code  Supp.   p.   692. 

It  Is  Insisted  that  under  this  statute  all 
rights  of  action  for  usury  paid,  which  bad 
accrued  more  than  two  years  before  tbe 
passage  of  the  act  and  upon  which  no  suit 
had  been  brought  at  the  time  the  act  was 
passed,  were  barred,  and  that  the  expres- 
sion of  reservation  used  in  the  statute,  "Pro- 
vided tbis  act  shall  not  affect  any  litigation 
DOW  pending."  was  Intended  to  preserve  all 
rights  of  action  upon  whlcb  suit  bad  been 


brought  before  the  act  was  passed,  but  none 
other,  and  that  all  other  rights  of  action 
which  had  accrued  more  than  two  yean 
before  April  16,  1003,  should  be  cut  off  at 
once  and  extinguished.  In  other  words.  It 
the  right  of  action  had  accrued  under  tbe 
previously  existing  laws  on  the  ISth  day  of 
April,  1001,  it  should  be  at  once  summarily 
cut  off  and  extinguished;  and  In  this  con- 
nection it  is  said  that  the  statute  of  limita- 
tions is  not  a  vested  right,  but  is  a  remedy, 
and  that  the  Legislature  has  the  right  to 
change  and  limit  such  remedy  as  it  might 
see  proper. 

It  Is  said  by  Mr.  Bishop,  In  bis  work  on 
Written  Laws,  p.  73: 

"The  Legislature  can,  at  its  pleasure, 
change  a  remedy,  but  not  to  the  denial  of 
ail  remedy,  or  even  to  such  a  reduction 
of  It  as  would  leave  any  essential  part  of 
the  right  practically  unavailable." 

Cooley,  in  his  work  on  Constitutional  Law. 
p.  340,  says: 

"A  statute  of  limitation  takes  away  no 
right  of  property.  Such  a  statute  prescribes 
a  reasonable  time  within  which  a  party 
claiming  legal  rights,  which  another  with- 
holds, shall  commence  legal  proceedings  for 
their  enforcement;  but  all  limitation  acts 
must  allow  to  claimants  a  reasonable  op- 
portunity to  assert  their  rights  in  court, 
and  one  entirely  and  manifestly  unreason- 
able in  tbe  time  it  gives   is   void." 

In  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pi. 
952,  it  Is  said: 

"Tbe  Legislature  has  no  power,  however, 
to  cut  off  the  remedy  or  bar  the  suit  upon 
an  existing  cause  of  action  Instanter,  or 
without  giving  a  reasonable  time  to  prose- 
cute." 

In  order  to  sustain  the  validity  and  con- 
stitutionality of  this  act,  we  are  compelled 
to  give  it  a  prospective,  instead  of  a  retro- 
spective, effect  In  other  words.  If  tbe  right 
of  action  had  accrued  to  any  party  before 
the  passage  of  the  act  to  recover  for  tbe 
usury  paid,  such  right  would  not  be  af- 
fected afterward  by  the  passage  of  tbe  act, 
even  though  tbe  suit  had  not  been  brought 
before  its  passage. 

The  provision  In  the  act  that  it  shall  not 
affect  any  litigation  now  pending  Is  entirely 
nugatory  and  of  no  effect,  since  the  Legis- 
lature could  not  Interfere  with  the  rights 
of  the  claimant  after  suit  commenced. 

Striking  out  this  provision,  therefore,  we 
have  an  act  which  changes  the  statute  from 
six  years  to  two  years,  without  mentioning 
rights  of  action  which  had  already  accrued. 

We  think,  therefore,  that  the  Legfislature 
must  have  meant  to  give  the  act  a  prospec- 
tive, and  not  a  retrospective,  effect,  and 
that  rights  of  action  which  had  accrued 
before  the  passage  of  the  act  were  not  cut 
off  or  affected  by  its  operation,  inasmucb 
as  no  time  was  given  for  tbe  enforcement 
of  such  rights. 

Tbe  chancellor  was  therefore  oorrecffl^ 

3 


400 


89  SOUTHWESTERN  RBPORTBE. 


Crenn. 


OTerruling  the  demnrrer  and  requiring  the 
case  to  proceed  to  trial  npon  its  merits. 

Tbere  are  other  gronnds  of  demurrer  which 
vre  think  not  well  taken;  but;  as  they  are 
not  pressed  in  this  court,  we  do  not  con- 
sider them  further. 

The  decree  of  the  court  below  is  aflSrmed, 
the  cause  is  remanded  for  further  proceed- 
ings, and  the  appellant  will  pay  the  costs 
of  appeal 


CONDON  et  aL  t.  CALLAHAN  et  al. 
(Supreme  Court  of  Tennessee.    Oct.  IS,  1005.) 
L  Pabtnebship— DiBsoLTJTiOH  or  FiMt— Skt- 

TLXXENT— SUBTIVINO    PABTNEB— SERVICIS. 

A  partnership  contract  provided  that  both 
partners  should  devote  their  entire  serricea  to 
the  firm,  and  tliat  the  services  of  one  should  off- 
set the  other.  On  the  dissolution  of  the  firm  by 
the  death  of  one  of  the  partners,  leaving  a  valu- 
able railroad  construction  contract  unfinished, 
the  same  was  continued  and  completed  by  the 
surviving  partner  with  the  express  consent  of 
the  deceased  partner's  executrix  and  sole  lega- 
tee, realizing  a  large  profiL  Held,  that  for  tiie 
completion  of  such  contract  the  surviving  part- 
ner was  entitled  to  a  reasonable  comi>ensation 
for  his  services,  to  be  determined  in  view  of  the 
results  realized. 

[Eid.  Note. — For  cases  in  point,  see  voL  88^ 
Cent.  Dig.  Partnership,  St  650,  560.] 

2.  Save — Offkb  or  SrrnjEMKnT— Effect. 

Where  a  surviving  partner,  on  dissolution 
'Of  the  firm,  completed  a  valuable  contract  for 
which  he  was  entitled  to  services,  his  offer  to 
the  deceased  partner's  executrix  to  accept  a 
certain  sum  for  his  services  as  walking  boss  in 
the  performance  of  the  contract,  not  offered  as 
-compensation  for  completing  the  same,  made 
for  the  purpose  of  arriving  at  a  settlement 
which  was  not  made,  did  not  affect  his  subse- 
'Onent  right  to  recover  for  services  in  completing 
the  contract. 
A  CoNTBAOTs— Public  Policy. 

Where,  in  the  performance  of  a  contract 
for  railroad  construction,  one  of  the  members 
-of  the  firm  holding  the  contract,  with  the  con- 
sent of  the  other,  employed  the  engineer  of  the 
railroad  company  to  do  certain  work  for  the 
firm  which  weui  not  in  conflict  with  his  duty 
to  the  railroad  company,  and  the  latter  was 
not  ignorant  of  such  employment,  it  was  not 
•contrary  to  public  policy. 

4.  Pabtnebsuip   —  Pbofits  —  Indiyidttal 
Tbansactions. 

Where  a  contract  for  railroad  construction 
held  by  a  firm  provided  that  -  either  member 
might  suttcontract  a  part  of  the  work  from  the 
firm,  and  should  be  treated  with  reference  there- 
to in  the  same  manner  as  other  subcontractors, 
the  firm  was  entitled,  as  against  one  of  its 
members  who  subcontracted  a  portion  of  the 
work,  to  the  same  average  profit  that  the  firm 
made  on  the  work  performed  by  other  subcon- 
tractors. 

5.  SAUE— SUBVIVmo  PaBTKEB— LlABILITT  roB 

Interest. 
Where,  after  the  dissolution  of  a  firm,  the 
surviving  partner  continued  to  make  deposits 
of  all  the  firm's  money  to  the  credit  of  the  firm's 
bank  account,  and  did  not  use  or  realize  any 
profit  from  the  same  pending  settlement,  he  was 
not  liable  for  interest  thereon. 

Appeal  from  Chancery  Court,  Knox  Goon- 
ty;  Joseph  W.  Sneed,  Chancellor. 

Bill  by  the  executrix  of  M.  J.  Condon,  de- 
ceased, and  others,  against  George  W.  <^la- 


han  and  others.  From  a  Judgment  In  favor 
of  complainants  for  less  than  the  relief  de- 
manded, complainants  and  defendant  Calla- 
han appeal.    Modified  and  afikmed. 

Webb,  McClung  &  Balfer,  for  complalnantBL 
Shields,  Cates  &  Mountcastle,  for  defendants. 

WILKES,  J.  This  Is  a  bUl  by  the  executrix 
of  M.  3.  Condon,  deceased,  to  settle  up  the 
partnership  that  existed  between  M.  3.  Con- 
don and  the  defendant  Geo.  W.  Callahan. 

This  partnership  was  entered  into  for  the 
purpose  of  constructing  certain  railroad  w^ork, 
and  there  is  no  controversy  about  its  terms, 
nor  the  proportionate  interests  of  the  parties 
thereunder. 

The  partnership  altered  Into  an  important 
and  very  expensive  contract  for  railroad  cmi- 
structlon  around  Keogan  Tunnel,  near  Har- 
rlman,  Tenn.  Soon  after  the  work  was  com- 
menced M.  X  Condon  was  killed,  and  the 
work  was  carried  on  and  the  contract  was 
completed  by  Callahan,  as  surviving  partno:, 
by  the  consent  of  the  executrix. 

It  was  one  of  the  t»ms  of  the  partnerahlp 
that  the  services  of  each  member  of  the  firm 
should  be  compensated  for  by  similar  services 
of  the  other  member  of  the  firm,  and  there 
was  no  contract  as  to  the  status  of  the  pai^ 
ties  in  the  event  either  died. 

The  profits  were  from  time  to  time  divided, 
and  when  a  final  settlement  was  attempted 
to  be  made  Callahan  claimed  certain  Items  of 
expense  which  it  was  alleged  were  not  In 
accord  with  the  partnership  contract. 

Thereupon  this  bill  was  filed  to  have  the 
partnership  of  M.  J.  Condon  and  Callahan 
wound  Tip  and  the  rights  of  the  parties  deter- 
mined. 

The  contract  resulted  In  a  profit  of  some 
167,000,  and  there  was  a  fund  of  $8,119.87  in 
the  E^ast  Tennessee  National  Bank  to  the 
credit  of  M.  J.  Condon  &  Co.,  where  It  was 
originally  deposited,  and  where  it  bad  ever 
since  remained  until  paid  Into  court. 

The  chancellor  passed  upon  the  rights  of 
the  parties,  and  declared  the  proportion  in 
which  they  should  share  these  fands,  and 
adjudicated  the  costs.  The  complainants 
prayed  a  broad  appeal,  and  the  defendant 
Callahan  prayed  an  appeal  from  so  much  of 
the  decree  as  failed  to  charge  the  estate  of 
M.  J.  Condon  with  UVi  per  cent  profit  upon 
the  gross  amount  of  work  which  was  sublet 
by  M.  J.  Condon  &  Co.  toEd.  (<.  Condon  and 
M.  J.  Condon  on  a  prior  contract  In  South  , 
Carolina,  and  because  he  was  refused  proper 
salary  as  walking  boss  In  connection  with  the  ' 
work  at  Harriman,  and  for  his  services  hi 
completing  the  Harriman  contract 

In  the  Court  of  Chancery  Appeals  a  namb«  | 
of  assignments  were  made  by  both  parties,  and  i 
the  decree  of  the  chancellor  was  affirmed.  I 
except  that  the  defendant  Callahan  was  allow- 
ed an  additional  sum  of  $908.73,  on  account 
of  the  South  Carolina  contract,  and  botb  par- 
ties have  appealed  to  this  court 

The  first  assignment  made  by  the  defendant 
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Callaban  la  tbat  the  cbancellor  and  the  Court 
of  Chancery  Appeals  should  have  allowed  him 
^300  compensation  for  carrying  out  and 
complettng  the  contract  made  by  M.  J.  Con- 
don &  Co.  to  build  the  railroad  around  Keogaa 
Tonnel,  which  resulted  in  a  profit  to  the  firm 
of  about  $67,000.  For  thU  service  he  was  ac- 
tually allowed  by  the  chancellor  and  the 
Court  «f  Chancery  Appeals  the  sum  of  12,700. 
Upon  this  feature  of  the  case  the  com- 
plainants assign  as  error  that  Callahan 
sbould  not  haye  been  allowed  any  compensa- 
tion whateyer  for  his  serrices  after  the  death 
of  his  copartner,  M.  J.  Condon. 

We  will  consider  these  assignments  of 
error  together. 

The  Court  of  Ghanceiy  Appeals  report 
•lat  It  was  a  proylslon  of  the  contract  be- 
tween the  partners  that  each  of  them  should 
deyote  his  oitire  time  to  the  business  of  the 
partnership  and  that  the  work  of  one  part- 
ner should  offset  the  work  of  the  other. 

That  court  reports  that  Callahan,  in  nego- 
tiating with  Mrs.  Condon  and  her  son  for  a 
settlement,  was  willing  to  accept  the  12,700 
tor  his  serylcee.  They  further  report  that 
she  at  first  agreed  to  this  allowance,  but  af- 
terwards repudiated  her  agreement 

That  court  says  that,  while  the  weight  of 
the  proof  tmds  to  show  that  Callahan  per- 
formed double  seryice,  in  addition  to  the  serv- 
ice of  a  walking  boss,  and  that  his  extra  serv- 
ice, aside  from  his  walking  boss  service,  was 
worth  the  sum  claimed  by  him,  still  that  hla 
own  valuation  of  his  services  when  the  settle- 
ment was  attempted  between  him  and  Mrs. 
Condon  was  the  most  reasonable  basis  to 
fcwpt. 

That  court  declined  to  allow  Callahan  $150 
per  month  for  services  as  walking  boss,  be- 
cause those  services  were  rendered  as  surviv- 
ing partnw.  In  the  prosecution  and  comple- 
tion of  the  work;  and  the  amount  allowed 
him  of  $2,700  was  allowed  him  by  that  court 
presTimably  upon  the  Idea  that  It  was  a  proi>- 
er  compensation  for  his  services  in  carrying 
out  the  contract,  and  these  services  were  ren- 
dered as  surviviog  partner. 

So  that,  as  we  view  the  findings  of  the 
Court  of  Chancery  Appeals,  the  $2,700  allow- 
ed to  Callahan  by  that  court  was  for  his 
services  as  surviving  partner,  and  not  simply 
as  walking  boss. 

The  question  presented,  then.  Is  whether, 
mider  the  contract  between  the  partners  and 
the  facts  developed  In  this  record,  the  defend- 
ant Callahan  should  be  allowed  anything  for 
his  services  as  surviving  partner,  and,  if  so, 
bow  mnch. 

As  we  construe  the  contract,  it  is  not  that 
neither  partner  should  receive  anything  for 
his  services,  but  that  the  work  of  the  one 
sbonld  offset  the  work  of  the  other.  In  other 
words.  It  was  contemplated  that  the  services 
of  eacb  would  be  worth  the  same,  and  that 
each  Bbould  receive  his  share  of  the  com- 
pensation in  the  services  of  the  other. 
On  account  of  the  death  of  M.  J.  Condon, 
80  S.W.— 26 


be  was  unable  to  comply  with  his  part  of  the 
contract  and  do  his  part  of  the  service. 

We  think  the  law  in  such  case  would  imply 
that  the  partner  doing  the  whole  of  the  work 
should  have  reasonable  compensation  for  that 
part  of  it  which  would  have  been  done  by  the 
deceased  partner,  if  he  had  lived;  or,  in 
other  words,  he  was  entitled  to  compensation 
for  that  part  of  his  work  which  his  deceased 
partner  would  have  contributed. 

Now,  the  general  rule  is  that,  as  between 
partners,  the  surviving  partner  is  entitled  to 
make  no  charge  for  hisliervices  In  winding  up  . 
the  partnership.  Still  this  rule  does  not  ap- 
ply in  all  cases,  but  only  to  cases  where  the 
business  is  Immediately  put  an  end  to  and  no 
further  work  Is  done,  except  to  close  up  the 
matter  of  account  as  between  the  partners, 
pay  the  debts,  and  distribute  the  surplus,  if 
any. 

In  the  case  of  Godfrey  y.  Templeton,  86 
Tenn.  167,  6  &  W.  49,  It  is  said: 

"It  ia  well  settled  that  surviving  partners 
win  not  generally  be  allowed  compensation 
for  services  rendered  in  winding  up  and 
settling  the  business  of  the  firm;  but  that  is 
not  this  case.  The  business  of  the  firm  was 
continued  for  the  sake  of  profit,  and  the 
object  was  accomplished,  resulting  benefi- 
cially alike  to  the  surviving  partners  and  the 
estate  of  the  deceased  partner;  the  continu- 
ance of  the  business  even  for  a  longer  time 
being  expressly  authorized  by  the  will  of  the 
deceased  partner,  and  with  the  knowledge 
and  consent  of  the  administrator  with  the 
will  annexed." 

In  the 'present  case  the  contract  was  con- 
tinued by  Callahan,  as  surviving  partner, 
with  the  express  consent  of  the  executrix 
and  sole  legatee.  It  was  necessary  that  It 
should  be  so  continued,  in  order  to  realize  the 
benefits  of  the  existing  contract  by  completing 
it,  and  to  prevent  loss  by  abandoning  it;  and 
it  did  result  in  a  profit  of  about  $50,000  to  the 
representatives  of  M.  J.  Condon,  and  about 
$17,000  to  Callahan. 

Bates  on  Partnership  states  the  rule  as 
follows: 

"The  principle  applies  to  the  burden  of 
winding  up  after  death,  and  the  surviving 
partner  can  claim  no  extra  compensation  for 
it,  the  death  of  a  copartner  being  one  of  the 
risks  necessarily  incurred  by  each;  but  the 
rule  applies  merely  to  the  simple  and  Im- 
mediate winding  up  by  collecting  the  assets, 
paying  the  debts,  and  accounting  for  the 
surplus,  as  is  necessarily  involved  in  the 
creation  of  the  partnership  and  implied  in  the 
contract  But  for  time,  skill,  and  trouble 
expended  beyond  this,  and  inuring  to  the 
general  benefit,  the  reason  of  the  rule  falls, 
as  where,  after  dissolution,  a  partner  success- 
fully continues  the  business  of  the  firm,  us- 
ing the  original  capital,  good  will,  or  other 
assets,  and  a  benefit  is  received  ttom  his 
efTorts,  he  is  allowed  to  deduct  from  the  pro- 
fits a  compensation,  varying  according  to  the 
state  of  the  account,  the  nature  at^the^Bsl- 
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ness,  the  dlfiScnlty  and  results  of  the  under- 
taking, and,  perhaps,  its  necessity  or  desira- 
bility. 

"The  most  usual  application  of  this  limita- 
tion of  the  principle  Is  the  case  of  a  surrlT- 
Ing  partner  continuing  the  firm  business  or 
completing  the  enterprise  of  the  partners. 

"In  Brown  v.  De  Tastet,  1  Jacob,  284,  where 
the  survlTing  partner  continued  the  business 
with  the  original  capital  and  was  required  to 
account  for  the  profits,  allowances  were  ord- 
ered to  be  made  to  him,  not  necessarily  as 
wages,  but  such  as  uie  master  should  find 
proper. 

"In  Cameron  v.  Francisco,  28  Ohio  St  190, 
where  the  surTlving  partner,  without  being 
under  contract  to  do  so,  continued  the  busi- 
ness (the  publication  of  a  newspaper),  and  by 
thus  being  enabled  to  sell  it  as  a  going  con- 
cern, preserved  a  valuable  good  will  which 
would  otherwise  have  been  lost,  and  the  per- 
sonal representatives,  on  electing  to  share 
the  profits,  were  required  to  deduct  a  reason- 
able compensation. 

"In  Schenkl  v.  Dana,  118  Mass.  236,  the 
projjerty  of  the  firm  consisted  of  patents  for 
improvements  In  weapons  of  war  and  valu- 
able contracts  with  the  government,  and  a 
manufactory  and  stock  for  fulfilling  them, 
and  the  surviving  partner,  having  completed 
the  contracts  and  entered  on  new  ones,  was 
held  entitled  to  extra  compensation  for  all 
services  in  excess  of  mere  winding  up. 

"In  Griggs  V.  Clark,  28  Cal.  427,  where  the 
value  of  the  assets  was  enhanced  by  the 
labor  and  time  of  the  surviving  partner  to 
the  extent  of  $6,000,  be  was  allowed  $1,400 
out  of  the  profit  from  the  enhanced  value. 

"In  Newell  v.  Humphrey,  37  Vt  265,  part- 
ners in  the  business  of  buying  cattle  on  com- 
mission bad  canvassed  the  territory,  and  as- 
certained who  would  have  cattle  to  sell, 
without  contracting  with  them,  and  then  one 
partner  died.  Much  time  and  labor  having 
been  spent,  the  commissions  on  these  inchoate 
transactions  were  held  to  be  partnership  as- 
sets, but  an  allowance  to  the  surviving  part- 
ner for  bis  time  and  expenses  in  completing 
them  was  held  just  and  proper." 

Bates  on  Partnership,  H  772,  773,  pp. 
821-824. 

"The  rule  that  a  surviving  partner  is  en- 
titled to  no  extra  compensation  applies  to  his 
services  in  winding  up  the  partnership.  The 
winding  up  or  settling  of  the  partnership 
affairs  after  the  death  of  one  of  the  partners 
may  be  said  to  consist,  as  a  general  thing, 
in  selling  the  property,  receiving  moneys  due 
the  firm,  returning  the  capital  contributed 
by  each  partner,  paying  the  firm  debts  and 
advances  of  the  partners,  and  dividing  the 
profits.  Where,  however,  the  surviving  part- 
ner renders  services  in  excess  of  the  mere 
winding  up  of  the  partnership  affairs,  he 
will,  under  certain  circumstances,  be  entitled 
to  compensation  for  such  excess."  17  Am.  & 
Bug.  Ency.  of  Law,  1154,  1183;  2  Lindley  on 
Partnership,  1046;  OoUyer  on  Partnership, 


I  328;  Parsons  on  Partnership,  f  346.  It  Is 
said  In  Bates  on  the  Law  of  Partnership,  at 
section  773:  "The  rule  applies  merely  to  the 
simple  and  immediate  winding  up,  by  collect- 
ing the  assets,  paying  the  debts,  and  accoont- 
isg  for  the  surplus,  as  is  necessarily  InTolved 
in  the  creation  of  the  partnership  and  im- 
plied in  the  contract;  but  for  time,  skill,  and 
labor  expended  beyond  this,  and  inuring  to 
the  general  benefit,  the  reason  of  the  rule 
fails.  The  most  usual  cases,  where  the  sur- 
viving partner  Is  allowed  compensation,  are 
cases  where  he  successfully  continues  the 
business  of  the  firm,  or  successfully  com- 
pletes an  enterprise  in  which  the  firm  has 
been  engaged,  bo  that  a  substantial  benefit 
is  received  from-  his  efforts.  The  amount  of 
compensation  will  vary  according  to  the  state 
of  the  accounts,  the  nature  of  the  business, 
the  difficulty  and  results  of  the  undertaking, 
and  its  necessity  or  desirability."  2  Bates 
on  Partnership,  |  773;  Am.  &  Eng.  Bncy.  of 
Law,  1183.  "If  he  performs  such  extra  ser- 
vices with  the  consent  of  the  representatives 
of  the  deceased  partner,  snch  consent  is 
sometimes  an  important  factor  in  determin- 
ing the  question  whether  he  is  entitled  to 
compensation.  His  claim  to  compensation 
will,  in  connection  with  the  drcomstances 
mentioned,  be  looked  upon  with'  favor,  if  the 
representatives  of  the  deceased  partner  elect 
to  share  in  the  profits  realised  from  his  ser- 
vices as  surviving  partner."  Maynard  v. 
Richards  aU-)  46  N.  B.  1188,  1142,  67  Am. 
St  Rep.  151,  152. 

"The  business  may  be  of  such  a  character 
that  on  the  dissolution  of  the  partnership, 
it  cannot  be  closed  at  once  to  advantage,  and 
it  is  therefore  continued  with  the  expressed 
or  implied  assent  of  all  the  partners,  and  by 
a  like  assent  is  committed  to  the  care  and 
management  of  some  only  of  them.     In  such 
cases  the  partner  or  partners  in  possession  of 
the  assets  and  continuing  the  business  will 
in  equity  be  regarded  as  in  some  respects 
occupying  the  position  of  trustees,  and  as 
such  entitled  to  be  compensated  for  services 
In  the  management  of  the  trust  property: 
and,  whether  or  not  any  personal  claim  can 
be  maintained    therefor    against    the   other 
partners,  the  value  of  the  services  may  at 
least  be  deducted  from  accounting  for  pro- 
fits realized  from  the  business.    Mellersh  v. 
Keen,  27  Beav.  236;   Alrey  v.  Borham,   29 
Beav.  620 ;  Newell  v.  Humphrey,  87  Vt  265 ; 
Schenkl  ▼.  Dana,  118  Mass.  236."     Oilmorp 
V.  Ham,  (N.  Y.)  36  N.  B.  826,  40  Am.    St 
Rep.  670. 

The  cases  of  Piper  ▼.  Smith,  1  Head.  94. 
and  of  Berry  v.  Jones,  11  Heisk.  207,  27  Am 
Rep.  742,  are  not  in  conflict  with  these  au- 
thorities, or  with  the  decisions  of  this  court 
In  the  case  of  Godfrey  r.  Templeton,  88  Term 
161,  6  S.  W.  47. 

In  the  case  of  Berry  v.  Jones  a  bill  was 
filed  to  wind  up  a  partnership,  and  one  of 
the  partners  insisted  upon  his  right  aa  sur- 
viving partner  to  act  as/receivar  In  ^rinding 
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np  the  partnership's  affairs.  This  court 
simply  held  that  the  survlTiiig  partner  was 
not  entitled  to  compensation  for  his  serrlces 
In  winding  up  the  affairs  of  the  partnership ; 
that  is,  in  selling  the  assets,  collecting  the 
moneys  due  the  firm,  paying  Its  debts,  and 
distrlbnflng  the  proflta  among  the  partners. 
This  Is  the  general  rule  as  laid  down  by  all 
the  anthoritieB. 

The  case  of  riper  t.  Smith,  1  Head,  94, 
was  also  a  case  of  winding  up  a  partnership. 
It  Is  true  the  firm  at  the  time  of  the  death 
of  one  of  the  partners  was  building  some 
houRea  for  itself,  which  had  to  be  completed 
for  the  benefit  of  the  firm,  and  it  was  there 
said  that  the  survlTing  partner  was  not  en- 
titled to  compensation  for  bis  serrlces  In 
superintending  the  finishing  of  said  build- 
ings. The  question  of  carrying  out  an  enter- 
prise with  a  third  party  was  not  involved  in 
that  suit 

We  are  of  opinion  that,  under  the  law  and 
the  facts  of  this  case,  the  defendant  Calla- 
han was  entitled  to  reasonable  compensation 
for  his  skill,  services,  and  labor  in  complet- 
ing the  contract,  and  the  allowance  should 
be  made  in  view  of  the  results  realized. 

It  la  left  a  little  indefinite  by  the  finding 
of  the  Court  of  Chancery  Appeals,  and  under 
the  claim  of  Callahan,  what  this  amount 
should  be,  or,  rather,  the  length  of  time  he 
was  engaged  in  completing  the  contract  is 
differently  stated — In  some  places  at  18 
months,  and  at  other  places  at  23  months; 
and  the  defendant  Callahan  claims  that  he  Is 
entitled  to  compensation  at  the  rate  of  $800 
per  month  for  the  time  thus  employed. 

The  Court  of  Chancery  Appeals,  in  effect, 
reports  that  bis  services  were  worth  all  or 
more  than  he  claims. 

Upon  the  basis  of  18  months,  the  compen- 
sation would  be  $5,400;  upon  the  basis  of 
23  months,  it  would  be  $6,900.  The  defend- 
ant makes  claim  In  round  numbers  for  $6,800. 

Under  this  state  of  the  record,  we  think 
we  should  fix  the  amount  at  $6,800. 

The  offer  to  take  $2,700  on  the  part  of 
Callahan  was  one  based  upon  his  services  as 
waDclDg  boss.  It  was  not  offered  as  compen- 
sation to  carry  out  the  contract  It  may  be, 
If  the  proposed  settlement  had  been  accepted, 
no  claim  would  have  been  made  for  services 
as  surviving  partner.  The  offer,  moreover, 
was  tmtative  merely.  In  order  to  arrive  at  a 
settlement  When  Callahan  was  put  to  his 
legal  rights,  he  Insisted  upon  reasonable 
compensation,  and  the  Court  of  Chancery 
Appeals  report  that  $6,300  is  reasonable. 

The  complaluant  assigns  as  error  that  de- 
fendant Callahan  should  have  been  charged 
pnaonally  with  $3,100,  which  he  claims  to 
have  paid  to  O.  Bottlnger,  the  engineer  of 
the  railroad  cmnpany. 

It  is  said  that  such  payment,  if  made,  was 
for  the  purpose  of  bribing  and  corrupting 
the  engineer  of  the  railroad  company,  and 
was  Immoral,  and  against  public  policy,  and 
Callahan  should  not  have  compensation  for 
the  samsb 


It  appears  that  this  man  Bottlnger  was  em- 
ployed with  the  approval  of  M.  J.  Condon  be- 
fore he  died :  and  the  Court  of  Chancery  Ap- 
peals report  that  the  work  which  he  was 
employed  to  do,  and  which  he  did  do,  was 
not  in  conflict  with  his  duty  and  work  with 
the  railroad  company. 

That  court  says  that  the  evidence  wholly 
falls  to  show  any  fraud  or  collusive  purpose 
In  the  employment  of  this  man  to  beat  or 
defraud  the  railroad  company  or  to  con- 
travene any  rule  of  sound  public  policy.  No 
effort  was  made  to  conceal  his  employment 
from  the  railroad  company,  and  it  does  not 
appear  that  the  railroad  was  Ignorant  of  his 
employment  or  the  nature  of  the  services 
he  was  rendering  to  the  defendant 

That  court  continues  that,  in  addition  to 
all  this.  It  reasonably  appears  from  the  evi- 
dence tiiat  complainants  knew  that  he  was 
employed,  or  that  such  services  as  Bottlnger 
rendered  were  being  paid  for  as  the  work 
progressed,  and  charged  up  to  the  general  ex- 
pense account;  and,  indeed,  It  does  not  ap- 
pear that  they  ever  objected  to  allowing  the 
credit  assailed. 

Under  this  state  of  facts  we  think  the 
credit  of  $3,100  was  properly  allowed  as  a 
credit  to  Callahan,  and  the  assignment  of 
error  complaining  of  the  same  is  not  well 
taken. 

Complainants'  fourth  assignment  of  error 
la  that  the  Court  of  Chancery  Appeals  erred 
in  charging  M.  J.  Condon's  estate  with  $3,614. 
95,  profits  alleged  to  have  been  made  on  a 
subcontract  with  M.  J.  Condon  and  Ed  L. 
Condon  In  South  Carolina. 

It  appears  that  Callahan  and  M.  J.  Con- 
don,' previous  to  the  contract  now  under 
consideration,  had  a  contract  to  build  81 
miles  of  track  from  Cheraw  to  Columbia, 
S.  C,  for  the  Seaboard  Air  Line.  One. of 
the  provisions  of  that  contract  was  that 
either  member  of  the  firm  might  subcon- 
tract enough  work  from  the  firm  to  give 
employment  to  any  men  and  teams  which 
either  party  might  own  or  have  individually, 
and  which  might  not  be  sold  to  M.  J.  Condon 
&  Co.,  and  that.  In  the  event  that  either  or 
both  of  said  parties  should  subcontract  for 
any  part  of  said  81  miles,  he  or  they  should 
be  dealt  with  as  other  subcontractors  on 
said  line  of  81  miles. 

M.  J.  Condon  did  sublet  a  part  of  this 
work  to  himself  and  Ed  L.  Condon  at  the 
same  price  that  the  company  was  to  get 
from  the  railroad  company. 

The  company  made  an  average  profit  of 
12%  per  cent  on  the  aggregate  amount  of 
the  work  done  under  other  subcontracts, 
and  this  rate  of  12^  per  cent  under  the 
contract  to  the  Condons  would  amount 
to  $8,614.95. 

Condon  died  before  there  was  a  settlement 
of  the  South  Carolina  business,  as  between 
himself  and  his  partner,  Callahan,  and  this 
matter  was  never  adjusted  between  them. 

The  Court  of  Chancery  Appeals  finds  that, 
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under  the  South  Carolina  contract,  this  sum 
belonged  to  the  firm  to  be  distributed  In 
the  proportion  called  for  by  that  contract; 
that  Is,  three-fourths  to  Mrs.  Condon,  as 
executrix,  and  one-fourth  to  Callahan.  This 
one-fourth  would  amount  to  $903.73. 

The  Court  of  Chancery  Appeals  reports 
that  this  sum  should  be  allowed  to  Callahan 
In  the  adjustment  of  his  account  with  the 
Condon  estate,  and  that  any  delay  in  claim- 
ing the  same  was  satisfactorily  accounted 
for  by  the  fact  that  there  had  never  been 
any  final  settlement  of  the  Sontb  Carolina 
business,  and  that  Condon  had  died  unex- 
pectedly and  suddenly.  Just  as  the  firm 
was  entering  upon  a  new  and  Important 
construction  Job,  and' In  addition  the  object 
of  the  bill  was  to  wind  up  the  partnership 
of  Condon  dc  Co.,  and  this  item,  being  un- 
adjusted, legitimately  came  within  the  scope 
of  the  settlement. 

Under  these  facts,  we  are  of  opinion  that 
the  Court  of  Chancery  Appeals  was  correct 
In  allowing  Callahan  this  credit  of  $903.73. 

The  complainants'  fifth  assignment  of 
error  is  because  the  Court  of  Chancery  Ap- 
peals refused  to  charge  Callahan  with  inter- 
est on  the  money  in  his  hands  and  under 
his  control,  belonging  to  the  firm,  after  the 
25th  of  January,  1902. 

It  appears  that,  when  the  settlement  was 
attempted  between  Callahan  and  Mrs.  Con- 
don, as  executrix,  there  was  In  the  East 
Tennessee  National  Bank,  to  the  credit  of 
Condon  &  Co.,  the  sum  of  $6,119.87.  This 
account  had  been  opened  by  M.  J.  Condon 
in  his  lifetime,  and  Callahan  after  his  death 
contlnned  to  make  deposits  of  all  the  firm 
money  to  the  same  account,  and  It  had  all 
the  time  remained  In  the  bank  to  the  credit 
of  Condon  &  Co.  Callahan  never  used  this 
money  in  any  way,  and  never  realized  any 
interest  or  profit  upon  the  same.  It  stood 
to  the  credit  of  M.  J.  Condon  ft  Co.,  await- 
ing settlement  between  the  parties,  upon 
the  terms  of  which  they  could   not  agree. 

We  are  of  opinion  that  Callahan  is  not 
liable  for  any  interest  on  this  amount 

The  sixth  assignment  of  complainants.  In 
reference  to  taxation  of  costs,  is  not  well 
made. 

Under  our  view  of  the  case,  we  are  of 
opinion  that  complainant  should  pay  all  the 
costs  of  the  appeal. 

The  decree  of  the  Court  of  Chancery 
Appeals  Is  affirmed,  except  as  to  the  Item 
of  compensation  to  be  allowed  Callahan  for 
completing  the  contract  and  winding  np 
the  partnership,  and  as  to  that  and  the  ad- 
judication of  costs  It  is  modified,  so  as  to 
allow  Callahan  compensation  of  $6,300,  In- 
stead of  $2,700,  as  fixed  by  the  Court  of 
Chancery  Appeals. 

The  costs  of  the  appeal  will  be  paid  as 
heretofore  Indicated,  the  costs  of  the  court 
below  will  be  paid  as  adjudged  by  the 
chancellor,  and  the  cause  Is  remanded  to 
the   court   below   for  further   proceedings. 


HORD  et  al.  ▼.  GULF,  C.  k  B.  T.  KT.  CO. 

(Supreme  Court  of  Texas.    Oct  SO,  1905.) 

WBIT   <Mr    EbBOB  — AFFUCA.TI0H— AjCKNDIIKin 
AVTEB  BBFCSAI,. 

Where  application  for  writ  of  error,  In  a 
case  reversed  and  remanded  by  the  Coort  ot 
Civil  Appeals,  is  based  on  the  decision  of  £h* 
appellate  court  overruling  decisions  of  other 
Courts  of  Civil  Appeals,  and  is  dismissed  on  the 
ground  that  no  conflict  is  shown,  an  amended 
application  based  on  the  decision  of  the  Court 
of  Civil  Appeals,  having  practically  settled  the 
case,  will  not  be  entertained. 

Action  by  A.  B.  Herd  and  otberu  against 
the  Onlf,  Colorado  &  Santa  V6  Bailway 
Company.  Judgment  for  plalntUIs  -was  re- 
versed and  the  cause  remanded  by  the  Court 
of  Civil  Appeals.  87  a  W.  848.  Plaln- 
tUfs'  application  for  writ  of  error  was  dis- 
missed, and  they  move  to  file  an  amended 
petition  therefor.    Denied. 

Stuart  &  Bell,  for  applicants. 

OAINBS,  0.  J.  This  case  was  reversed 
and  remanded  by  the  Court  of  ClvU  Appeals. 
The  petition  for  the  writ  of  error  attempted 
to  show  Jurisdiction  of  this  court  by  alleging 
that  the  decision  of  the  appellate  court 
overruled  sundry  decisions  of  other  Courts 
of  Civil  Appeals,  In  two  of  which  writs  of 
error  had  been  denied  by  this  court  In 
our  opinion  no  conflict  was  shown,  and  wa 
dismissed  the  a]K>licatlon  for  want  of  Juris- 
diction. The  applicants  have  filed  a  motion 
to  set  aside  the  order  of  dismissal  and  to 
permit  them  to  amend  their  petition,  ao  as 
to  show  Jurisdiction.  They  refer  to  the  case 
of  Powell  V.  Tabet  (decided  in  March.  1901, 
without  a  written  opinion)  as  authority  for 
such  action,  from  which  it  is  to  be  inferred 
that  they  seek  to  bring  themselves  witliin 
the  ruling  acted  upon  in  that  case.  Powell 
V.  Tabet  was  a  reversed  and  remanded  case, 
and,  as  in  this,  there  was  an  attempt  to 
show  Jurisdiction  by  alleging  that  the  ded- 
slon  of  the  Court  of  Civil  Appeals  overruled 
the  decisions  in  certain  cases  therein  speci- 
fied. We  found  no  conflict,  and  dismissed 
the  application  for  want  of  Jurisdiction. 
The  applicant  in  that  case  then  filed  a  mo- 
tion for  a  rehearing  and  for  leave  to  amend 
his  petition,  in  order  to  point  ont  two  other 
decisions  which  they  claimed  were  over- 
ruled by  the  decision  sought  to  be  reviewed. 
one  of  which  had  not  been  published  when 
the  original  application  was  filed.  We 
granted  the  motion,  and  upon  the  amended 
petition  took  Jurisdiction  of  the  case. 

In  this  case,  however,  the  applicants  in 
their  amended  petition,  which  was  filed  with 
the  motion,  change  their  ground  altogether, 
and  seek  to  give  this  court  Jurisdiction  by 
alleging  that  the  decision  of  the  Court  of 
Civil  Appeals  "practically  settles  the  case." 
If  the  decision  of  the  Court  of  Civil  Ap- 
peals In  this  case  "practically  settles  the 
case,"  and  counsel  desired  us  to  take  Juris- 
diction on  that  ground,  no  reason  is  seen 
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wby  they  did  not  ao  state  In  tbelr  original 
petition.  Not  having  done  so,  we  are  of 
the  opinion  that  they  ought  not  now  to  be 
permitted  to  shift  their  ground.  As  a  very 
genera]  rule,  It  is  too  late  to  amend  an  appli- 
cation  after  it  has  been  dismissed  or  refused. 
We  made  an  exception  In  the  case  above  re- 
ferred to,  rightly  as  we  then  thought,  and  as 
we  still  thinlE;  but  we  do  not  deem  It  proper 
to  extend  the  exceptions  to  the  rule  any 
further.  Therefore  the  motion  to  file  amend- 
ed petition  Is  overruled. 


CITI  OF  AUSTIN  et  al.  v.  FORBI& 
(Supreme  Court  of  Texas.    Oct.  23,  1905.) 

1.  New  TsiAi.  — Monon  — SFXcmoATioN  or 
Ebbobs— Statotib. 

Rev.  St  1895,  art.  1371,  provides  that 
every  motion  for  a  new  trial  sball  specify  the 
grounds  therefor,  and  no  other  grounds  can  be 
craisidered.  District  and  county  court  rules  67 
and  68  (67  S.  W.  xxv)  require  such  motions  to 
briefly  refer  to  that  part  of  the  ruling  com- 
plained of  so  as  to  clearly  identify  the  objection, 
and  that  grounds  thereof  couched  in  general 
terms  shall  not  be  considered.  Held,  that  a 
specification  in  a  motion  for  a  new  trial  tliat 
the  court  erred  in  admitting  the  testimony  set 
out  in  defendant's  first,  second,  etc.,  bills  of 
exceptions,  because  the  testimony  set  out  in 
each  of  the  bills  was  subject  to  the  objections 
urged  against  it  therein,  was  sufficient. 

2.  AfpxaI/— Pbbsuuptions— Bnxs  aw  Exckp- 
noHB— FruNG. 

Where  a  motion  for  a  new  trial  was  heard 
on  bills  of  exceptions,  it  will  be  presumed  that 
the  bills  had  been  drawn  and  numbered  and 
were  before  the  court  for  approval  when  the 
motion  was  filed,  though  the  bills  were  not  filed 
untU  after  the  motion  for  a  new  trial  had  been 
overruled. 

3.  Same— MonoR  fob  Nbw  TbiaIt— SPBOm- 

CATION   OF  EBBOB. 

No  specification  of  error  in  the  motion  for 
a  new  trial  is  necessary  to  a  review  on  appeal 
of  the  admissibility  of  evidence. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Aweal  and  Brror,  S{  1747,  1764.] 

4.  TBIAI/— BVIDBKGB— Objbctiohb. 

An  objection  to  evidence  of  a  conversation, 
that  defendants  were  not  bound  by  "any  state- 
ment made  by  an  employe  long  after  the  ac- 
cident happened,  and  that  they  would  not  be 
boand  by  statements  made  between  two  agents," 
was  sumdent  to  present  the  objection  tliat  the 
declarations  of  mere  agents  of  the  defendants, 
made  after  the  accident,  were  inadmissible 
against  them. 

&    EVIDBNOB  —  DB0I.ABATIOHS    OF    AeSIlT  — 

ScoFB  or  AirrHOBiTT. 
In  an  action  against  a  city  and  the  individ- 
ual members  of  a  water,  light,  and  power  com- 
mission for  injuries  to  an  employe,  defendants 
were  guilty  of  negligence  in  failing  to  have  the 
electric  current  shut  off  from  the  circuit  on 
which  plaintiff  was  working.  Some  two  hours 
•iter  the  injury  the  cliairman  of  the  commission 
asked  the  fdreman  why  he  did  not  have  the  cir- 
cuit taken  out,  to  wliich  he  replied  that  a  cus- 
tomer was  baking  bread,  whereupon  the  chair- 
man replied,  asking  If  he  was  going  to  bum  a 
man  up  for  two  loaves  of  bread,  etc.  HM  that, 
in  the  absence  of  evidence  that  the  diairman 
vras  *  general  agent  of  defendants,  intrusted 
vrith  authority  to  adjust  claims  against  it,  such 
conversation  was  inadmissible. 


8.   EVIDBNOB— ClTT    ChABTEBS— JUDICIAL    NO- 
TICE. 

Where  a  dtr  charter  is  made  a  public  act, 
judicial  notice  will  be  taken  thereof. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  g  41.] 

7.  MtrifioiPAi.    CoBPOBATiona  —  Watbb    and 
Light  OoiaaasiON — Officebb— Acthobity. 
Where  a  dty  charter  provided  for  the  oi^      , 

?'anization  of  a  water  and  light  commission  and 
or  the  election  of  a  president,  who  was  re- 
quired to  draw  warrants  payable  out  of  the 
funds  under  control  of  the  commission,  he  had 
no  authority  as  a  general  agent  to  settle  daims 
against  it. 

Krrop  from  Court  of  Civil  Appeals  of 
Third  Supreme  Judicial  District 

Action  by  Frank  H.  Forbis  against  the 
dty  of  Austin  and  others.  A  judgment  In 
favor  of  plaintiff  was  affirmed  by  the  Conrt 
of  Civil  Appeals  (86  S.  W.  29),  and  defend- 
ants bring  error.    Reversed. 

W.  D.  Hart,  for  plaintiffs  In  error.  Q. 
W.  Allen,  for  defendant  in  error. 

GAINES,  C.  J.  The  following  statement  of 
this  case  as  made  by  the  Court  of  Civil  Ap- 
peals is  sufficiently  fnll  for  the  purposes  of 
tills  opinion:  "This  Is  a  suit  by  appellee 
against  the  city  of  Austin  and  the  Austin 
Water,  Light  &  Power  Commission,  com- 
posed of  George  Flegle,  D.  W.  Doom,  P.  W. 
Powell,  P.  D.  Mortimer,  and  R.  E  White,  for 
damages  resulting  from  Injuries  sustained 
by  the  appellee  when  he  was  engaged  in  the 
services  as  an  employs  of  the  city  and  the 
water,  light,  and  power  commission,  'In  con- 
nection with  the  city's  electric  system.  The 
petition  alleges  substantially  that  be  was  se- 
verely burned  by  coming  in  contact  with  one 
of  the  dty's  electric  wires,  while  engaged  In 
repairing  the  wires  in  what  Is  known  as  con- 
struction work.  He  In  effect  alleges  that  he 
was  inexperienced  in  the  particular  work  In 
which  he  ^as  engaged  at  the  time  be  was 
Injured,  and  that  he  did  not  know  of  the 
duiger,  and  was  not  warned  by  the  foreman 
under  whom  he  was  working  at  the  time  he 
received  the  Injuries.  The  specific  grounds 
of  negligence  alleged  against  the  city  and 
the  water,  light  and  power  commission  are 
(1)  failure  on  the  part  of  the  foreman  to 
give  the  appellee  instructions  as  to  how  to 
perform  the  particular  work  assigned  to 
him;  (2)  not  having  a  suffldent  nnmtter  of 
men  detailed  to  perform  the  work  which  the 
appellee  and  one  of  his  colaborers  had  un- 
dertaken and  were  instructed  to  perform; 
(8)  In  the  failure  of  the  foreman,  or  those 
In  charge  of  the  electric  plant,  in  not  having 
the  current  of  electridty  cut  off  before  put- 
ting appellee  to  work  In  changing  the  wires ; 
(4)  In  not  having  a  careful  inspection  made 
of  the  wires,  and  seeing  that  they  were  prop- 
erly insulated,  and  alleges  the  fact  that  the 
wires  were  not  insulated,  and  the  negligence 
of  the  dty  In  failing  to  have  them  so  pro- 
tected; (S)  In  employing  and  having  an  in- 
experienced foreman  In  charge  of  appellee 
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and  his  co-workmen.  The  appellants  an- 
swered by  general  demurrer  and  general  de- 
nial, and  specially  pleaded  contributory  negli- 
gence and  assumed  risk;  that  the  plaintiff 
knew  of  the  condition  of  the  wire  upon  which 
be  was  working,  and  knew  that  the  current  of 
electricity  was  on,  and  had  the  authority  to 
have  the  same  cat  off,  which  he  failed  to  do ; 
and  that  be  knew  of  the  danger  and  assumed 
the  risk  Incident  to  his  employment."  There 
was  a  verdict  and  Judgment  for  the  plain- 
tiff. 

When  we  granted  the  writ  of  error,  wo 
thought  that  the  trial  court  erred  in  admit- 
ting the  testimony  of  one  Felter  as  to  a  con- 
versation which  took  place,  about  two  hours 
&ttee  the  incident,  between  George  Fiegle, 
the  president  of  the  water  and  light  commis- 
sion, and  George  Fiegle,  Jr.,  the  dty  electri- 
cian, and  we  are  still  of  that  opinion.  It 
is  urged,  however,  that  the  question  Is  not 
so  presented  by  the  record  that  we  can  con- 
sider it,  for  the  reason  that  it  is  not  suffi- 
ciently pointed  out  in  the  motion  for  a  new 
trial  as  one  of  the  grounds  of  the  motion. 
The  sixth  specification  in  that  motion  Is  that 
"the  court  erred  In  admitting  the  testimony 
set  out  In  defendants'  first,  second,  third, 
fourth,  fifth,  and  sixth  bills  of  exceptions, 
because  the  testimony  set  out  in  each  of  said 
bills  was  subject  to  the  objections  urged 
against  It  In  each  of  said  bills." 

In  reference  to  motions  for  new  trials, 
article  1371  of  the  Revised  Statutes  of  1895, 
provides:  "Every  such  motion  shall  be  in 
writing  and  signed  by  the  party  or  his  at- 
torney, and  shall  specify  the  grounds  upon 
which  it  is  founded,  and  no  grounds  other 
than  those  specified  shall  be  heard  or  con- 
sidered." Rules  67  and  68  of  rules  for  the 
district  and  county  courts  are  as  follows: 
"(67)  Each  ground  of  a  motion  for  a  new 
trial  or  in  arrest  of  Judgment  shall  briefly 
refer  to  that  part  of  the  ruling  of  the  court, 
charge  given  to  the  Jury,  or  charge  refused, 
admission  or  rejection  of  evidence,  or  other 
proceedings  which  are  designed  to  be  com- 
plained of,  in  such  way  as  that  the  point  of 
objection  can  be  clearly  identified  and  under- 
stood by  the  court  (68)  Grounds  of  ob- 
jections couched  in  general  terms — as  that 
the  court  erred  in  its  charge,  and  in  sustain- 
ing or  overruling  exceptions  to  the  pleadings, 
and  in  excluding  or  admitting  evidence,  the 
verdict  of  the  Jury  is  contrary  to  the  evi- 
dence, the  verdict  of  the  Jury  is  contrary  to 
law,  and  the  like — shall  not  be  considered  by 
the  court"  67  S.  W.  xxv.  As  we  construe 
this  article  and  these  rules,  we  think  the 
specification  of  error  in  the  motion  for  a  new 
trial  sufficient 

But  It  is  also  insisted  that  because  the 
record  shows  that  the  bill  of  exceptions  No. 
1,  which  reserves  the  point  in  question,  was 
not  filed  until  after  the  motion  for  a  new  trial 
had  been  overruled,  the  specification  was  not 
good.  We  think,  however,  that  It  Is  to  be 
presumed,  at  least  that  the  bills  had  been 


drawn  and  numbered  and  were  before  the 
court  for  approval  when  the  motion  was  fil- 
ed. But  a  complete  answer  to  the  contention 
by  the  defendant  in  error  as  to  the  Insuf- 
ficiency of  the  motion  for  a  new  trial  \a  that 
no  specification  of  error  in  the  motion  for  a 
new  trial  is  necessary  in  order  to  raise  the 
question  upon  appeal.  W.  U.  Telegraph  Oa 
T.  Mitchell,  89  Tex.  441,  85  S.  W.  4;  Alloi  v. 
Stephanes,  18  Tex.  670;  Clark  v.  Pearce,  80 
Tex.  151, 15  S.  W.  787.  In  the  case  first  cited 
it  is  distinctly  held  that  it  is  not  necessary, 
in  order  to  have  the  action  of  the  court  in 
giving  or  refusing  charges  reviewed  in  the 
appellate  court  to  assign  the  error  In  a 
motion  for  a  new  trial.  It  follows,  from  the 
reasons  on  which  that  ruling  is  based,  that 
the  same  rule  should  apply  to  the  admission 
or  exclusion  of  evidence.  If,  after  the  dis- 
cussion of  the  question  during  the  course  of 
the  trial,  the  Judge  has  ruled  npon  it  and 
counsel  has  become  satisfied  that  there  is  no 
hope  of  changing  his  opinion,  it  would  seem 
a  fruitless  task  to  urge  it  again  upon  a 
motion  to  set  aside  the  verdict  and  to  grant 
a  new  trial. 

It  Is  also  insisted  that  the  objection  nrged 
to  the  testimony  of  Felter  as  to  the  conversa- 
tion between  the  two  Fiegles  was  not  snstaln- 
able.  The  bill  shows  that  "the  defendants 
objected  on  the  ground  that  they  woald  not 
be  bound  by  any  statement  made  by  an  em- 
ploy6  long  after  the  accident  happened,  and 
that  they  would  not  be  bound  by  statements 
made  between  two  agents."  We  think  it  snf- 
ficiently  appears  from  this  that  the  objection 
was  that  declarations  of  mere  agents  of  the 
defendants,  made  after  the  accident,  were 
not  admissible  against  the  defendants.  We 
are  of  opinion  that  the  determination  of  the 
main  question  is  controlled  by  the  case  of 
Missouri,  Kansas  &  Texas  Railway  Company 
V.  Sherwood,  84  Tex.  125,  19  S.  W.  455,  17 
L.  R.  A.  643.  There  the  court  held  that  a 
written  statement  of  one  Dent  a  claim  agent 
of  the  railway  company,  as  to  certain  cotton 
having  been  burnt,  was  Improperly  admitted 
in  evidence,  because  it  was  not  made  to  ap- 
pear that  Dent  in  making  the  statement,  was 
acting  within  the  scoi)e  of  his  authority.  In 
the  subsequent  case  of  the  same  company 
against  Oernan  &  Company  (84  Tex.  141,  19 
S.  W.  461)  a  similar  statement  of  the  same 
person  as  to  the  burning  of  cotton  was  held 
to  have  been  properly  admitted;  it  having 
been  made  to  appear  that  he  was  "a  general 
agent  invested,  as  the  testimony  showed,  with 
authority  to  adjust  claims  against  It" 
These  two  cases  In  our  opinion  draw,  though 
somewhat  broadly,  the  line  of  distinction  be- 
tween cases  in  which  statements  of  an  agent 
are  admissible  against  his  principal  and 
those  in  which  they  are  not  Very  clearly. 
as  we  think,  the  present  case  falls  within  the 
rule  applied  in  the  Sherwood  Case.  Fl^e, 
Jr.,  had  supervision  of  the  electrical  appli- 
ances of  the  city  for  furnishing  light.  lie 
bad  no  authority  to  adjnst  claims  against  It 
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The  fact  that,  as  between  him  and  the  em- 
ployes under  his  control,  he  may  be  deemed 
in  law  to  hare  been  the  vice  principal  of  the 
dty  or  of  the  water  and  light  commission, 
does  not.  In  onr  opinion,  affect  the  question. 
There  was  nothing  to  show  any  authority  on 
part  of  George  Flegle,  Sr.,  to  make  the  dec- 
larations In  question,  or  that  they  arose  out 
of  or  In  course  of  the  performance  of  any 
dnty  Incumbent  upon  blm,  save  that  he  was 
the  president  of  the  water  and  light  com- 
mission. 

Ck>uii8el  for  the  defendant  in  error  admit- 
ted In  his  argument  that  there  was  no  testi- 
mony as  to  Flegle's  authority,  except  that 
shown  by  the  city  charter,  which  la  made 
a  public  act,  and  of  which,  therefore,  judicial 
notice  must  be  taken.  But  so  far  as  we  can 
Bee  the  charter  only  provides  for  the  election 
of  a  president,  from  which  it  is  to  be  implied 
that  he  Is  to  preside  over  the  sessions  of  the 
commission,  and  that  It  made  it  bis  duty  to 
draw  the  warrants  payable  out  of  the  funds 
under  control  of  that  body.  If  he  has  been 
given  In  the  charter  any  authority  to  inquire 
into  and  to  adjust  claims  against  the  d^  or 
the  commission,  it  has  not  been  pointed  out 
in  elthw  the  written  or  oral  argument  In 
behalf  of  defendant  In  oror,  and  we  have 
failed  to  discover  It  The  testimony,  the 
admission  of  which  U  complained  of,  was 
that,  about  two  hours  after  the  accident, 
"Flegle,  Sr.,  asked  Flegle,  Jr.,  why  he  did 
not  have  this  circuit  that  Forbls  was  work- 
ing oa  taken  out,  and  the  latter  said  for  the 
reason  that  Oissell  up  there  was  baking 
bread,  and  Flegle,  Sr.,  asked  him  right  then, 
'Are  you  going  to  bum  a  man  up  for  two  loaves 
of  bread  7"  and  further  said,  'Damn  Oissell  and 
his  bread.'"  We  think  that  this  testimony 
was  prejudicial  to  the  rights  of  the  defend- 
ants, and  that  its  admission  requires  a  g^- 
versal  of  the  judgment 

PoBsibly  the  charge  of  the  court  upon  as- 
sumed risk  was  not  as  full  as  it  should  have 
been.  If  upon  another  trial  there  should  be 
evidence  tending  to  show  that  the  plalntUI 
before  undotaking  the  work  was  apprised  of 
the  specific  dangers  attending  it  the  court 
should  give  a  charge  that  he  assumed  that 
risk  and  cannot  recover. 

The  jndgmoit  is  reversed,  and  the  cause 
remanded. 


DBAKB  V.  SAN  ANTONIO  &  A.  P.  RT.  CO. 
(Supreme  Coort  of  Texas.    Oct  26,  1905.) 

1.  Habtkb  and  Sebvant— DTrrixs  of  Mastsb 
— iHSPEcnon    or    Appuances — Quxstionb 

rOB  JUBT. 

The  question  of  a  master's  negligence  in 
failing  to  inspect  appliances  ased  by  his  serv- 
ants IS,  when  there  is  room  for  reasonable 
differences  of  opinion,  one  for  the  jury. 

[E^.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  1029,  1030.] 

2.  Sahk— Sar  APFUANcia— Dimr  to  Fub- 

NISH. 

In  famishing  a  tool  of  any  kind,  a  master 
is  bound  to  nas  ordinary  care,  the  measure  of 


which  is  to  be  determined  from  th;  circum- 
stances of  the  case,  for  the  safety  of  the  servant 
who  uses  it. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  !g  172-180.] 

,8.    SAICB— QUKSTIONB  FOB  JUBT. 

In  an  action  for  injuries  to  a  servant 
caused  by  the  slipping  of  a  detective  rail  hook 
which  the  servant  was  using  in  unloading  rails 
from  a  car,  whether  the  master  was  guilty  of 
negligence  hi  furnishing  the  defective  hook  held, 
under  the  evidence,  a  question  for  the  jury. 

[BM.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  g{  1010-1016.] 

4.  Saicx  —  AssniiFTiON  OF  RiSK  —  TJnknowii 

Danokbs. 
A  servant  does  not  assume  the  risk  result- 
ing from  bis  master's  negligence  in  furnishing 
a  defective  tool,  which  exposes  the  servant  to 
a  danger  which  ordinary  care  in  doing  his  work 
would  not  have  brought  to  his  knowledge. 

[Bd.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  SI  547,  552.] 

6.  Saick— QuBsnoRS  fob  Jitbt. 

Whether  the  defective  condition  of  a  tool 
used  by  a  servant  is  so  obvious  that  he  neces- 
sarily assumes  the  risk  of  using  it  is,  in  doubt- 
ful cases,  a  question  for  the  jury,  to  l>e  de- 
termined, not  merely  from  the  simple  character 
of  the  instrument  itself  and  the  openness  of  the 
defect  in  it  but  from  the  situation  and  con- 
dition of  the  servant  himself,  his  opportunity 
and  capacity  for  discovering  that  condition,  and 
the  circnmstances  calculated  to  withdraw  his 
attention  from  it 

[Ed.  Note. — For  cases  in  point  see  vol.  84,  ■ 
Cent.  Dig.  Master  and  Servant  SI  1070,  1077.] 

6.  Saioc. 

In  an  action  for  injuries  to  a  servant, 
caused  by  the  slipping  of  a  defective  rail  hook 
which  the  servant  was  using  in  unloading  rails 
from  a  car,  whether  the  servant  assumed  the 
risk  held,  under  the  evidence,  a  question  for  the 
jury. 

[Ed.  Note. — For  cases  in  i>oint  see  vol.  84, 
Cent  Dig.  Master  and  Servant  H  1070-107&] 

7.  Sake— CoNTBiBTTTOKT  NEauoiiroK— Qxtes- 

TION  FOB  JUBT. 

In  an  action  for  injuries  to  a  servant, 
caused  by  the  slipping  of  a  defective  rail  hook 
which  the  servant  was  using  in  unloading  rails 
from  a  car,  whether  the  servant  was  guilty  of 
contribntorv  negligence  held,  under  the  evidence, 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent.  Dig.  Master  and  Servant  g|  1106-1112.] 

8.  Same— BviDiNCB— MzRTAi.  Capacity  of 
Servant. 

In  an  action  for  injuries  to  a  servant 
the  servant's  mental  capacity  to  understand 
the  danger  which  he  incurred  and  his  reliance 
upon  the  superior  ability  of  his  foreman  are 
matters  which  may  be  considered  on  the  issues 
of  assumed  risk  and  contributory  negligence. 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District 

Action  by  John  B.  Drake  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
There  was  a  judgment  of  the  Court  of 
Civil  Appeals,  reversing  a  judgment  for 
plaintiff  (85  S.  W.  447),  and  plaintiff  brings 
error.     Reversed. 

Williams  &  O'Connor,  P.  J.  Lewis,  and 
H.  C.  Carter,  for  plaintiff  in  error.  Houston 
Bros,  and  B.  J.  Boyle,  for  defendant  in 
error.  ^  i 
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WILLJtAMS.  J.  Plaintiff  In  error,  as 
plaintiff  In  the  district  court,  recovered  a 
Judgment  against  defendant  In  error,  as 
defendant,  for  damages  for  a  personal  In- 
Jury  sustained  by  plaintiff  while  In  the 
service  of  defendant  This  Judgment  was' 
reversed  by  the  Court  of  Civil  Ai^eals  on 
the  ground  that  both  the  pleadings  and  evi- 
dence showed  that  "plaintiff  has  no  case," 
and  that  court  rendered  final  Judgment  in 
favor  of  defendant  The  question  is  wheth- 
er or  not  the  Court  of  Civil  Appeals,  after 
having  reversed  the  Jndgment  erred  in  final- 
ly adjudicating  the  controversy.  No  espe- 
cial point  arises  in  this  connection  upon  the 
pleadings.  Those  of  plaintiff  state  the 
facts  which  the  evidence  tends  to  show  in 
their  strongest  light  in  favor  of  plaintiff, 
and  if  the  evidence  was  sufficient  to  go  to 
the  Jury  the  petition  is  necessarily  sufficient 
to  sustain  a  recovery.  We  shall  therefore 
confine  our  dlacusBlon  to  the  questions  rais- 
ed by  the  evidence. 

Plaintiff  was  a  member  of  a  section  gang 
In  the  service  of  defendant  under  the  im- 
mediate superintendence  of  a  foreman.  On 
the  day  when  plaintiff  was  hurt  the  men 
were  engaged  in  loading  flat  cars  with 
steel  rails,  in  doing  which  some  of  them 
stood  on  the  ground  and  placed  the  rails  up- 
on skids,  one  end  of  which  rested  on  the  car, 
and  pushed  them  along  the  skids  untU  they 
reached  the  edge  of  the  car,  when  they  were 
received  by  two  other  employ^,  standing 
on  the  car,  and  put  in  place.  In  thus  pla- 
cing the  rails,  they  were  lifted  or  pulled  by 
means  of  rail  hooks,  which  were  simple  tools 
with  a  crook  at  one  end,  fC  handle  at  the 
other,  and  a  stem  about  20  Inches  long; 
the  crooked  end  being  inserted  in  the  bolt 
holes  in  the  rails.  Plaintiff  had  been  work- 
ing on  the  ground  until  Just  before  the  ac- 
cident when  he  was  ordered  by  the  foreman 
to  go  upon  the  car  and  assist  another  in 
handling  the  rails.  A  rail  hook  had  already 
been  placed  upon  the  car,  and  plaintiff 
took  and  used  It  In  his  work.  After  he  had 
handled  In  the  manner  stated  from  three 
to  five  rails,  the  book,  because  it  was  worn 
and  was  too  small  and  not  sufficiently  curv- 
ed, slipped  from  the  hole  in  a  rail  as  plain- 
tiff was  pulling  upon  it  whereby  be  was 
caused  to  lose  his  balance  and  fall 
from  the  car  and  suffer  the  injuries  of 
which  he  complains.  He  had  had  pre- 
vious experience  in  thus  handling  rails 
and  in  the  use  of  such  hooks,  but  it 
does  not  appear  that  he  knew  of  the 
presence  of  any  defective  ones.  He  tes- 
tified that  he  did  not  notice  the  defective 
condition  of  the  hook  until  he  had  fallen, 
when  he  examined  it  and  at  once  saw  that 
It  was  in  the  condition  stated.  He  was 
ordered  by  the  foreman,  when  he  went  upon 
the  car  and  continually  while  doing  the 
work,  to  "hurry  up  and  get  the  rails  out  of 
the  way,"  and  he  says  that  he  had  no  oc- 
casion to  examine  the  hook — "had  to  pick  it 


up  as  I  came" — and  thought  It  safe.  He 
admits,  however,  that  he  had  to  see  the 
hook  in  Inserting  it  in  the  bolt  holes.  He 
did  not  select  ^the  particular  hook,  bnt  fonnd 
it  npon  the  car,  where  one  was  usually  pot 
for  use  when  such  work  was  being  done, 
and  he  states  that  "nobody  knew  anything 
about  the  hooks  until  he  waa  on  the  car; 
he  never  climbed  on  the  car  volth  the  hook; 
he  found  it  up  there."  Tills  statement  will 
be  sufficient  to  Indicate  the  questions  of 
fact  and  law  to  be  passed  upon. 

The  first  question  is  whether  or  not  the 
evidence  raises  an  issue  of  fact  for  the  Jury 
as  to  the  master's  negligence,  and  in  de- 
termining this  the  facts  are  to  be  consider- 
ed in  their  combination,  and  an  answer  found 
to  the  inquiry  whether  or  not  they  warrant  a 
reasonable  opinion  that  there  was  wanting 
on  the  master's  part  that  ordinary  care  ex- 
acted by  the  law  for  the  safety  of  his  em- 
ploy&  This  is  not  to  be  determined,  in  a 
case  like  this,  by  any  hard  and  fast  rules 
of  law  as  to  the  duty  of  inspection,  but  by 
the  Judgment  of  rational  minds  upon  the 
facts,  and,  if  there  be  room  for  reason- 
able differences  of  opinion,  the  Judgment  of 
a  Jury  must  be  taken.  No  solution  of  the 
question  is  reached  by  saying,  as  was  said 
in  the  Larkin  Case  (Tex.  Sup.)  82  S.  W. 
1026,  that  the  duty  of  ordinary  care  did  not 
require  of  the  master  that  regular  and  care- 
ful Inspection  of  this  simple  tool  which  is 
essential  to  such  care  in  relation  to  more 
complicated  and  dangerous  machinery  and 
appliances.  With  that  much  conceded,  it 
is  stUl  true  that  in  furnishing  a  tool  of  any 
kind,  the  master  is  bound  to  use  ordinary 
care  for  the  safety  of  the  servant  who  uses 
it  What  shall  be  considered  as  constituting 
such  care  must  be  determined  from  the  dr- 
cnmstances  of  each  situation  as  it  arises. 
It  is  true  that  oftentimes  the  character  and 
condition  of  an  implement  are  so  plain  that 
the  master  cannot  be  said  Co  have  been  guil- 
ty of  neglect  of  the  duty  because  be  has 
left  it  to  the  servant  to  see  and  know  for 
himself  all  that  was  essential  to  his  safety; 
but  this  assumes  that  there  has  been  suffi- 
cient opportunity  on  the  servant's  part  to  as- 
certain in  the  prudent  use  of  the  thing  the 
risks  to  be  avoided.  If  the  master  actually 
puts  into  the  hands  of  his  servant  an  im- 
plement which  the  master  ought  to  know  to 
be  in  a  dangerous  condition,  for  such  im- 
mediate and  hurried  use  that  the  servant 
Is  likely  to  use  It  without  opiMrtunity  to 
see  the  defect  and  the  attendant  danger,  and 
to  receive  injury,  the  master's  liability  for 
an  Injury  thus  caused  would  scarcely  be 
denied.  This  case  is  not  clearly  of  that 
character,  and  is.  It  must  he  confessed,  a 
very  close  one;  but  we  are  of  the  opinion 
that  the  circumstances  as  stated  in  plain- 
tiff's evidence,  the  tendency  and  effect  of 
which  we  shall  not  discuss  at  length,  were 
such  as  to  entitle  him  to  have  a  Jury  deter- 


mine the  queatlon  of  neg}igenc%^  yel  non  of 
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the  defendant  apon  a  consideration  of  oil 
the  f&cts. 

The  queatlon  of  assumed  risk  depends  np- 
on  the  same  considerations.  If  there  was 
negligence  on  the  part  of  the  defendant  In 
famishing  a  tool  which,  because  of  its  nn- 
fltness  f<nr  the  use  to  which  It  was  to  be 
pat,  exposed  plaintiff  to  a  danger  which  the 
exercise  of  ordinary  care  In  doing  his  work 
would  not  have  brought  to  his  knowledge, 
he  cannot  be  held  to  have  assumed  the  risk 
resulting  from  his  employer's  negligence. 
Whether  or  not  the  condition  of  a  tool  Is 
so  obylous  that  a  servant  necessarily  as- 
somes  the  risk  of  using  It  must  depend,  in 
some  cases,  not  ma«Iy  upon  the  simple 
character  of  the  instrument  itself  and  the 
openness  of  the  defects  In  it,  but  also  upon 
the  situation  and  condition  of  the  servant 
himself,  his  opportunity  and  capacity  for 
discovering  that  condition,  and  the  dream* 
stances  calculated  to  withdraw  his  atten- 
tlon  from  it;  and  the  test  In  doubtful  cases 
is  the  Judgment  of  a  Jury  upon  the  question 
whether  or  not  persons  of  ordinary  prudence 
similarly  situated  would  have  discovered  the 
risk.  Upon  this,  as  well  as  upon  the  ques- 
tions as  to  the  defendant's  negligence  and 
that  of  contributory  negligence,  the  evi- 
dence presented  matters  for  the  determina- 
tion of  tlie  Jury. 

A  ruling  of  the  trial  court  upon  exception 
to  plalntUTs  petition.  In  striking  out  all^^- 
tions  'as  to  plaintiff's  mental  capacity  to 
nndwstand  the  danger  which  he  Incurred 
and  bis  reliance  upon  the  superior  ability  of 
bis  foreman,  was  discussed  In  argument, 
and  we  deem  it  proper  to  say  that  such 
matters  may  properly  be  considered  In  con- 
nection with  the  defenses  of  assumed  risk 
and  contributory  negligence.  No  allegation 
was  made  of  knowledge  on  the  part  of  de- 
fendant of  such  facts,  as  they  were  not 
stated  as  affecting  the  question  of  defend- 
ant's n^llgence,  but  were  relied  on  merely 
as  drcnmstances  influencing  the  decision 
of  the  other  issues  named.  For  that  purpose 
they  were  legitimate.  In  Marsh  t.  Ghicker- 
ing,  101  N.  y.  399,  5  N.  B.  66.  It  is  said:  "In 
considering  the  application  of  the  rule  just 
stated,  due  regard  must  be  had  to  the  limit- 
ed knowledge  of  the  employ^  as  to  the  ma- 
chinery aud  structure  on  which  he  is  em- 
ployed and  to  his  capacity  and  intelligence, 
and  to  the  fact  that  the  servant  has  the 
right  to  rely  upon  the  master  to  protect 
him  from  danger  and  injury  and  in  select- 
ing the  agent  from  which  it  may  arise." 
Many  other  authorities,  the  results  of  which 
are  believed  to  be  correctly  stated  hn  La- 
batf  s  Master  and  Servant.  {  402a,  are  to  the 
same  effect. 

In  support  of  the  decision  of  the  Court  of 
Civil  Appeals  reliance  Is  placed  upon  the  de- 
cision of  this  court  in  the  Larkin  Case,  su- 
pra,- but  It  does  not,  as  we  have  Indicated, 
reach  the  questions  ot  fact  arising  from  the 
evidence  before  us.    It  was   held  in  that 


case  that  a  master  is  not  required  to  in- 
spect simple  tools  and  appliances  which  he 
furnishes  to  his  servants,  as  he  is  required 
to  Inspect  more  complicated  and  dangerous 
instrumentalities  with  which  the  servant  is 
brought  In  contact;  but  it  was  not  held  there 
that  the  mere  simplicity  of  the  tool  would 
exempt  the  master  from  all  care  In  every 
situation  In  which  he  might  require  the  serv- 
ant to  use  It  Neither  that  nor  any  other 
well-considered  case  goes  to  such  a  length. 
Larkln  was  hurt  by  the  breaking  of  the 
globe  of  a  lantern  while  he  was  cleaning  it. 
There  was  nothing  to  indicate  negligence  on 
the  part  of  the  railroad  company,  except 
the  omission  to  Inspect  the  lantern,  and,  as 
it  was  in  Larkin's  custody,  to  be  used  and 
kept  In  proper  condition  by  him,  it  was  held 
that  no  duty  of  inspection  c^sted,  with 
reference  to  blm  at  least,  to  ascertain  mat- 
ters which  be  could  learn  as  well  as  any 
inspector.  And  we  do  not  hold  that  the 
duty  of  general  inspection  was  uiK>n  the  de- 
fendant in  this  case  with  reference  to  tools 
like  that  in  question,  but  merely  that  it  is 
a  question  of  fact  whether  or  not  the  de- 
fendant furnished  to  plaintiff  this  hook 
under  circumstances  showing  a  want  of  or- 
dinary care  for  his  safety,  and  whether  or 
not  plaintiff  knew  or  ought  to  have  known 
its  condition,  and  assumed  the  risk  or  was 
guilty  of  negligence  In  using  it  as  he  did. 
In  the  cases  of  Railway  Company  v.  Smith 
(Tex.  Civ.  App.)  83  S.  W.  719,  Railway  Com- 
pany V.  Scott  (Tex.  Civ.  App.)  62  S.  W. 
1077,  and  many  others  tliat  could  be  cited, 
it  appeared  that  the  plaintiff  either  actual- 
ly knew  of  the  condition  of  the  Implement 
of  which  he  complained,  or  that  he  had  such 
opportunities  of  knowing  as  to  conclusively 
lAow  that  he  ought  to  have  known.  Each 
case  necessarily  depends  on  its  own  facts, 
when  the  question  Is  whether  or  not  there 
is  evidence  to  go  to  the  jury,  and  a. decision 
of  the  question  upon  one  state  of  facts  is 
usually  of  little  help  in  a  different  case. 

For  the  reasons  given,  we  are  of  the 
opinion  that  the  Court  of  Civil  Appeals 
erred  la  rendering  final  judgment,  and  that 
part  of  its  judgment  Is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


MORRISON  V.  THOMAN  et  al 
(Supreme  Court  of  Texas.    Oct  30,  1905.) 

1.  Wnxs— UNDtn  iNn-mnoK— SxrancacNCT 

OF  BVIDENOK. 

In  a  will  contest,  evidence  held  insufficient 
to  authorize  the  submission  of  the  Issue  of  un- 
due influence  to  the  jury. 

2.  Sahk— Fbaxtd— Fionnoua  AGBEEiasNTs. 

In  a  will  contest  the  issue  of  fraud  was 
properly  submitted  to  the  juij,  where  there 
were  facta  and  circumstances  from  which  the 
jury  could  find  that  testatrix  was  induced  by 
her  husband  to  make  the  will  by  a  tacit  agree- 
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ment  upon  which  she  relied,  but  which  he  did 
-not  at  the  time  intend  to  keep  and  perform. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  S  769.] 

3.  Savx  —  CSontAst  of  Wiixs  —  Right  to 
Maintain— Existence  of  Othxb  Reuedt. 
The  fact  that  a  transaction  between  a  hus- 
band and  wife  in  relation  to  the  latter's  will 
was  such  as  to  create  trust  in  favor  of  the 
wife's  children  In  property  devised  to  the  hus- 
band does  not  deprive  the  children  of  their 
right  to  set  aside  the  will  for  fraud  practiced 
by  the  husband  on  the  wife  in  the  transaction 
in  question. 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Second  Supreme  Judicial  District 

Proceeding  by  O.  S.  W.  Thoman  to  annul 
tbe  will  of  Mary  C.  Morrison,  deceased. 
From  a  judgment  annulling  the  order  of 
the  county  court  probating  the  will,  S.  N. 
Morrison,  husband  of  deceased,  appealed  to 
tbe  Court  of  Civil  Appeals,  which  certified 
questions  to  the  Supreme  Court  Questiona 
answered. 

For  opinion  of  Court  Of  Civil  Appeals, 
see  86  S.  W.  10C9. 

Bowyer  &  Tlllett  Steele  &  Stlnson,  Sayles 
&  Sayles,  and  Theodore  Mack,  for  appellant 
W.  B.  Paddock,  Matlock,  Miller  &  Dycus, 
and  Cunningham  &  Oliver,  for  appellees. 

BROWN,  J.  This  case  comes  to  us  on 
the  following  certificate:  "It  Is  ordered  by 
the  court  that  the  motion  of  appellees  to 
certify  to  the  Supreme  Court  for  decision 
tbe  questions  of  dissent,  as  shown  in  the 
opinion  heretofore  filed  in  this  cause,  be 
granted,  to  wit:  (1)  Whether  or  not  tbe 
court  erred  In  giving  the  charge  quoted  In 
said  opinion  on  tbe  issue  of  undue  influence. 
<2)  Whether  or  not  tbe  court  erred  Id  giving 
the  charge  quoted  In  said  opinion  on  the 
issue  of  fraud.  That  Is  to  say,  whether  or 
not  tbe  evidence  raised  these  Issues,  and,  if 
'  it  did  raise  the  issue  of  undue  influence, 
whether  or  not  tbe  charge  referred  to,  sub- 
mitting that  issue,  was  correct" 

The  charges  submitted  and  a  statement 
of  tbe  case  are  embodied  In  the  opinion  of 
tbe  majority  of  tbe  court  which  we  copy: 

"This  appeal  is  from  a  Judgment  of  the 
district  court  of  Jones  county,  on  appeal 
from  tbe  county  court  annulling  an  order  of 
tbe  county  court  probating  the  will  of  Mrs. 
Mary  C.  Morrison,  who  died  in  said  county 
on  the  22d  day  of  March,  1899.  Tbe  will 
was  executed  by  Mary  C.  Morrison  with  all 
the  formalities  of  law  on  February  19,  1896, 
and  was  duly  probated  in  October,  1899. 
Tbe  win,  'omitting  formal  parts,  Is  as 
follows:  '(1)  All  tbe  property  that  I  have, 
of  every  nature  whatsoever,  is  the  commu- 
nity property  of  my  husband,  S.  N.  Morrison, 
and  myself.  (2)  I  give  and  bequeath  to 
my  beloved  husband,  S.  N.  Morrison,  all  tbe 
property  that  I  may  die  possessed  of,  real, 
personal,  and  mixed,  and  of  every  nature 
whatever.  (8)  I  nominate  and  appoint  my 
husband  sole  executor  of  this  will,  and  di- 
rect that  no  security  shall  be  required  of 


him  as  executor.  (4)  It  Is  my  will  that 
no  other  action  be  had  in  the  courts  in  the 
administration  of  my  estate  than  to  prove 
und  record  this  will  and  to  return  an  in- 
ventory and  appraisement  of  my  estate  and 
list  of  claims.  (5)  Husband  and  I  have 
talked  over  the  disposition  that  we  would 
like  to  make  of  what  tbe  sutvItot  of  na 
has  left  after  he  or  she  dies;  and,  having 
implicit  confidence  In  my  husband,  I  leave 
It  to  him  to  make  such  disposition.  I  am 
aware  of  tbe  fact  that  conditions  might 
change,  making  it  injudicious  to  carry  out 
my  present  wishes  as  to  tbe  final  disposition 
of'  tbe  property  my  husband  may  Inherit 
from  me  and  have  left  when  he  dies,  and 
for  this  reason  I  have  given  all  my  prop- 
erty to  my  husband  absolutely,  leaving  it 
wholly  to  bis  discretion  to  dispose  of  It  as 
be  wishes.' 

"Tbe  testatrix  and  appellant  were  married 
In  1873,  and  their  community  estate,  neitba 
having  any  other,  amounted  to   something 
more  tban  $50,000  at  the  time  of  Mary  C. 
Morrison's  death,  and  this  has  since  been 
materially  increased.    There  was  no   Issue 
of  tbe  marriage  with  appellant  but  at  tbe 
time  of  her  death  she  left  surviving  her,  as 
tbe  issue  of  a  (ormw  marriage,  tbe  appellee, 
Mrs.  Thoman,  a  son,  C.  S.  Walker,  and  two 
minor    grandchildren,    Dolly    and    Maarice 
Carter,  the  Issue  of  a  deceased  daughter. 
The  appellee,  Mrs.  Thoman,  is  a  feme  sole, 
and  her  action  was  Instituted  against   tbe 
surviving   husband,    S.    N.    Morrison,    C    S. 
Walker,  and  said  Dolly  and  Maurice  Carter. 
Tbe  will  and  Its  probating  ordo:  are  con- 
tested upon  tbe  grounds  that  tbe  execatlon 
of  the  will  was  secured  by  undue  Inflnence 
exercised    by    appellant    and   also    on    tbe 
ground  of  fraud.  In  that  without  purpose  of 
fulfillment  appellant  promised  Mary  C.  Mor- 
rison that  be  would   provide   for   appellee 
and  testatrix's  said  other  heirs  daring   bis 
lifetime,  and  at  bis  death  would  leave  to 
be  divided  among  them  the  greater  part,  not 
only  of  her  estate  so  to  be  devised  to  him, 
but  bis  own  estate  as  well  In  tbe  proitortlon 
she  had  expressed  wish  to  g;lve  them.     The 
court   thus   submitted   the  issues:    'If    yon 
find  and  believe  from  the  evidence  that,  prior 
to  the  tifne  of  the  executloD  of  the  paper 
writing    which    has    been   probated    as    the 
last  will  and  testament  of  Mrs.  Mary  O.  Mor- 
rison, deceased,  and  which  is  involved  Ixi  this 
suit  tbe  said  Mary  C.  Morrison  desired  to 
make  a  dlfTerent  disposition  of  her  property 
from  what  Is  made  in  said  paper  writing 
dated  the  19tb  day  of  February,  1896,   and 
herein  In  controversy,  and  that  the  s«ild  de- 
fendant S.  N.  Morrison  desired  that  tlie  said 
Mary  C.  Morrison  should  devise  tbe   -whole 
of  her  property  to  him  absolutely  as  her  sole 
legatee,  and  in  order  to  effect  said    desire 
tbe  said  defendant  S.  N.  Morrison  promised 
and  agreed  with  the  said  Mrs.  Mary   Morri- 
son that  If  she  would  devise  her  said  estate 
to  blm  absolutely  aa  1^  sole  legat»ew    to 
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! :  the  exclusion  of  her  children  and  grandchil- 
dren, he  would  at  hla  death  deviBe,  not  only 
_  her  estate,  bnt  also  his  own  estate.  In  part, 
IV  to  her  children  and  grandchildren  and  to 
:  his  nephew,  Sam  Morrison,  and  that  such 
i  I  promise  and  agreement  so  made,  if  you  find 
- '  they  were  made,  actually  influenced  the  said 
r-  Mary  C.  Morrison  to  execute  the  paper  writ- 
ing which  has  been  so  probated  as  her  last 
.  will  and  testament,  and  exerted  such  influ- 
ence as  was  too  powerful  for  the  mind  of 
the  said  Mrs.  Mary  G.  Morrison  to  resist, 
and  that  the .  said  promise  and  agreement 
so  made,  if  they  were  made,  constituted 
ondae  influence  as  hereinbefore  defined,  tlien 
you  will  find  for  the  plaintiff,  that  the  ex- 
ecuQon  of  said  paper  was  prociured  by  undue 
influence  and  is  not  the  last  will  and  testa- 
ment of  Mrs.  Mary  C.  Morrison,  deceased. 
If  you  find  and  belieTe  from  a  preponder- 
ance of  the  evidence  that  prior  to  the  time 
of  the  execution  of  the  paper  writing  herein 
in  controTersy,  which  has  been  probated  aa 
the  last  will  and  testament  of  Mrs.  Mary 
C  Morrison,  the  said  Mrs.  Mary  C.  Mor- 
rison, now  deceased,  desired  to  make  a  dif- 
ferent testamentary  disposition  of  her  prop- 
erty from  what  is  made  in  said  paj)er  writing, 
and  that  the  defendant  S.  N.  Morrison  de- 
sired her  to  devise  same  to  him  absolutely, 
and  in  order  to  Induce  her  to  do  so  the  said 
defendant  8.  N.'  Morrison  promised  the  said 
Mrs.  Mary  C.  Morrison,  now  deceased,  and 
agreed  with  her  that,  if  she  would  devise 
the  whole  of  said  property  to  him  absolutely 
as  her  sole  legatee,  be  would  at  his  death 
devise  said  property  or  a  part  thereof  to 
her  children,  Mrs.  Georgia  Tboman  and  Char- 
ley 8.  Walker,  and  her  grandchildren,  Dolly 
Carter  and  Maurice  Carter,  and  that  the  said 
defendant  8.  N.  Morrison  fraudulently  made 
the  said  promise  with  the  intention  and 
purpose  not  to  keep  it,  and  with  the  inten- 
tion and  purpose  of  influencing  the  action 
of  the  said  Mrs.  Mary  G.  Morrison,  and  that 
the  said  Mrs.  Mary  C.  Morrison  relied  on 
the  said  promise  so  made,  if  it  was  made, 
and  that  the  same  did  actually  influence 
her  to  execute  the  paper  writing  herein  in 
controversy,  and  that  without  said  promise, 
if  U  was  made,  she  would  not  have  exe- 
cuted said  paper  writing,  then  you  will  flnd 
that  the  said  paper  writing  was  procured 
by  fraud  and  is  not  the  last  will  and  testa- 
m«it  of  the  said  Mrs.  Mary  C.  Morrison.' " 
After  discussing  the  facts  the  majority 
of  the  court  expressed  the  following  con- 
clusion: "In  short,  we  flnd  nothing  in  all 
the  evidence  that  In  our  Judgment  even  tends 
to  show  that  the  execution  of  the  will  in 
question  was  procured  by  either  undue  in- 
fluence or  fraud  on  appellant's  part,  and, 
TOch  being  our  conviction,  it  follows  that 
the  Judgment  should  be  reversed  and  here 
roidered  for  appellant.  Justice  Speer  does 
not  concur  in  the  above  conclusions,  but 
tbhiks  the  drcnmstances  in  evidence,  when 
considered  together,  are  sufBcient  to  require 


the  submission  of  the  issues  of  undue  in- 
fluence and  fraud,  and  that  the  charge  given 
•  was  correct 

The  undisputed  evidence  establishes  these 
facts:  The  testatrix  was  a  widow,  Mrs. 
Mary  G.  Walker,  residing  in  the  state  of  Ar- 
kansas, with  three  children,  Oeorg^ia,  (Mrs. 
Thoman),  Charles,  and  Llliie,  the  mother  of 
Dolly  and  Maurice  Carter,  and  she  was  mar- 
ried in  1873  to  8.  N.  Morrison,  the  appellant 
in  this  case.  At  the  time  of  the  marriage 
Georgia  was  away  from  home  at  school,  and 
has  never  lived  In  the  family  since,  except 
one  year,  when  she  was  about  16  years  old, 
after  which  she  left  her  mother's  home  and 
married  while  away.  In  1885  Morrison  and 
his  wife,  with  the  daughter  Llliie,  removed  to 
Jones  county,  Tex.  Charles,  the  son,  being 
then  21  years  old  chose  to  remain  In  the  state 
of  Arkansas;  but  In  the  course  of  a  few 
years  he  Joined  his  mother  in  Jones  county 
and  has  lived  with  and  near  them  since  that 
time.  Mrs.  Thoman  visited  her  mother  once 
in  Texas.  Morrison  and  his  wife  accumulat- 
ed real  and  personal  property  which  at  the 
death  of  Mrs.  Morrison  was  worth  the  sum 
of  $50,000.  The  property  was  regarded  and 
treated  by  the  parties  as  belonging  to  the 
community.  The  daughter  Llliie  married 
Webb  Carter,  and  after  the  birth  of  two  chil- 
dren, Dolly  and  Maurice,  died;  the  diildren 
being  taken  by  their  grandmother,  where  they 
remained  up  to  the  death  of  Mrs.  Morrison, 
and  since  that  time  they  have  been  under 
the  care  of  Mr.  Morrison.  Mrs.  Morrison  was 
a  very  Industrious  and  intelligent  woman,  not 
very  strong;  but  she  was  able  to  perform 
the  labors  of  housewife  upon  the  farm  until 
about  the  year  1896,  when  her  health  became 
impaired,  and  she  and  her  husband  visited  a 
physician  in  Taylor  coimty  for  advice  as  to 
h»  condition.  The  ptiysician  advised  her  to 
go  to  Chicago  to  receive  treatment,  and  per- 
haps to  undergo  an  operation.  Mr.  and  Mrs. 
Morrison  then  consulted  together  as  to  the 
propriety  of  making  tb^r  wills  and  as  to  the 
character  of  the  wills.  It  was  first  agreed 
that  each  should  devise  his  or  her  property 
to  the  other  for  life,  with  full  power  to  sell 
It,  and  that  each  will  should  devise  the  prop- 
erty which  might  remain  upon  the  death  of 
the  survivor  to  Mrs.  Morrison's  two  children, 
Georgia  -  and  Charles,  and  to  the  grandchil- 
dren, Dolly  and  Maurice,  with  limitations  as 
stated  below,  and  to  Sam  Morrison,  Jr.,  a 
nephew  of  Mr.  Morrison,  absolutely.  Some 
minor  t>eque8t3  were  named,  which  were  to 
be  given  absolutely.  For  the  purpose  of  hav- 
ing the  wills  prepared,  they  visited  Mr.  Henry 
Sayles,  Sr.,  of  Abilene,  Tex.,  a  practicing 
lawyer  there,  and  upon  going  into  his  office 
Mr.  Morrison  Introduced  bis  wife,  stated  the 
object  of  their  visit,  that  his  will  was  to  be 
the  same  as  his  wife's,  and  then  retired.  Mrs. 
Morrison  in  a  clear  and  intelligent  manner 
stated  to  Mr.  Sayles  what  disposition  they 
desired  to  be  made  of  the  property  and  the 
limltatioas   that  should  be  placed  <m  the 
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estates  of  her  children.  She  stated  that  she 
wished  to  so  arrange  the  wills  that  the  prop- 
erty which  would  go  to  Mrs.  Thoman  and 
her  son  Charles  should  be  entailed,  so  that  It 
would  never  pass  out  of  the  family.  Mr. 
Sayles  Informed  her  that  such  a  will  would  be 
contrary  to  the  laws  of  Texas.  She  was  very 
much  disappointed,  and  after  a  consultation 
between  herself  and  husband  Mr.  Sayles  was 
Instructed  to  draw  a  will  for  each  which 
would  come  as  near  doing  what  Mrs.  Mor- 
rison desired  as  the  law  would  permit  He 
drew  the  wills  In  the  form  that  he  thought 
would,  as  far  as  possible,  comply  with  the 
wishes  of  Mrs.  Morrison  and  at  the  same 
time  be  within  the  provisions  of  the  law, 
and  those  drafts  were  submitted  to  the  ex- 
amination of  Mr.  and  Mrs.  Morrison.  Upon 
examination  Mrs.  Morrison  did  not  approve 
of  the  wills,  and  after  some  little  time  they 
returned  to  Abilene  and  told  Mr.  Sayles  that 
the  wills  that  had  been  prepared  for  each 
of  them  did  not  snlt  Mrs.  Morrison,  &nd  that 
they  had  concluded  for  each  to  make  .a  will 
giving  the  property  to  the  other  absolutely. 
In  the  absencie  of  her  husband,  Mr.  Sayles 
advised  Mrs.  Morrison  that  the  will  she  sug* 
gested  would  place  It  in  the  power  of  Mr. 
Morrison  to  devise  the  property  to  any  person 
that  he  might  choose,  to  which  she  replied  that 
she  had  all  confidence  in  Mr.  Morrison's  do- 
ing right  and  making  a  proper  disposition 
of  the  property  in  the  end.  The  wills  were 
prepared  for  each,  Mr.  Morrison  and  his  wife, 
in  every  essential  partlcnlarly  alike,  and  both 
were  executed  on  tliat  day.  There  had  been  no 
change  in  the  purpose  of  Mrs.  Morrison  and 
Morrison  as  to  the  final  disposition  of  tbe 
property,  and  it  was  understood  between 
tbem  at  the  time  that  the  survivor  of  them 
would  so  dispose  of  the  property  that  at  hla 
or  her  death  it  would  go  to  the  persons 
named;  that  is,  to  Mrs.  Morrison's  children, 
grandchildren,  and  Sam  Morrison,  Jr.,  but  it 
was  to  be  left  to  the  discretion  of  such  sur- 
vivor as  to  the  proportion  of  the  property  and 
cliaracter  of  estate  to  be  given  to  each.  If 
Mrs.  Morrison  had  not  believed  at  the  time  she 
executed  the  will  that  her  husband  would 
give  the  property  at  bis  death  to  her  children 
and  Sam  Morrison,  Jr.,  she  would  not  have 
executed  the  will,  and  Morrison  knew  at  the 
time  that  she  would  not  have  executed  it  but 
for  that  understanding,  and  he  did  not  in  any 
way  object  to  the  arrangement  or  suggest  tliat 
it  might  not  be  carried  out  When  the  wills 
were  signed,  each  party  understood  the  words 
"to  make  such  deposition"  to  refer  to  the  giv- 
ing of  the  proper^  to  the  cbildren  and  grand- 
children of  Mrs.  Morrison  and  to  Sam  Mor- 
rison. Jr.  At  the  time  that  Mrs.  Morrison 
executed  the  will  in  question  she  was  suffer- 
ing from  a~aisease  of  a  very  serious  character, 
and  had  in  view  a  trip  to  Chicago  for  tb; 
purpose  of  nndorgolng  an  operation.  She 
went  to  Chicago,  the  operation  was  perform- 
ed, and  her  health  was  very  much  improved 
for  several  years.    In  March,  1899,  she  died 


without  having  revoked  or  In  any  manner 
changed  her  will.  Appellant  and  his  wife 
lived  happily  together,  and  she  had  entire 
confidence  in  him. 

There   is   evidence  in   the  record  which 
would  support  a  finding  by  the  Jury  of  tlie  fol- 
lowing facts:    There  was  a  tacit  agreement 
between  Morrison  and  his  wife  that  the  sur- 
vivor of  tbem  should  use  the  property  be- 
longing to  the  estate  during  his  or  her  life- 
time, with  the  power  to  sell  and  dispose  of  it, 
and  that  at  his  or  her  death  the  survivor 
would  devise  the  property  to  the  children  and 
grandchildren  of  Mrs.  Morrison  and  to  Sam 
Morrison,  Jr.    The  portions   given   to    Mrs. 
Morrison's  children,  Mrs.  Thoman  and  Char- 
les Walker,  were  to  be  given  for  life,  with 
limitations  to  their  heirs  after  their  death, 
and  might  be  so  limited  or  not  to  the  grand- 
children as  their  circumstances  and  condi- 
tions might  suggest  as  best    Sam  Morrison's 
part  was  to  be  given  absolutely.    The  pur- 
poses of  giving  the  property  absolutely  by  the 
terms  of  the  will  was  to  enable  the  survivor 
better  to  manage  the  estate  for  the  benefit 
of  all  and  make  such  disposition  among  the 
legatees  agreed  upon  as  Justice  and   right 
might  dictate,  considering  the  conditiona  of 
their  families,  health,  etc.    During  her  life- , 
time  and  after  the  will  was  made  Mrs.  Mor- 
rison frequently  spoke  to  others  of  having 
made  her  will,  saying  that  she  had  provided 
for  her  children.    The  next  morning   after 
Mrs.  Morrison  was  buried  the  appellant  call- 
ed Charles  Walker  to  him  and  asked  him,  in 
substance,  if  he  knew  everything  there  was 
his  (Morrison's),  to  which  Charles  rolled, 
in  substance,  that  he  had  not  thought  about 
it,  and  then  Morrison  said:    "She  left  a  will 
leaving  everything  here  to  me,  and  I  tiave  a 
right  to  leave  it  at  my  death  to  whoever  I 
please."    Morrison  did  not  tell  Charles  at  tbe 
time  anything  about  the  understanding  be- 
tween himself  and  bis  deceased  wife  as  to  the 
giving  of  the  property  to  her  children  and 
grandchildren    at   Morrison's    death.    Some 
months  after  Mrs.  Morrison  died  appellant 
talked  to  Mrs.  Winters,  the  motho'  of  Charles 
Walker's  wife,  about  the  will  of  Mrs.  Morri- 
son, but  did  not  state  anything  about  the  jin- 
derstandlng  between  himself  and  his  wife  as  to 
how  the  property  should  be  disposed  of  at  his 
death.    Mrs.   Thoman's  husband  died  some 
months  after  her  mother's  death,  and  she  be- 
gan to  inquire  about  her  mother's  property  by 
letters  written  to  Charles,  her  brother,  to  his 
wife,  and  also  to  Mr.  Morrison.    After  this 
correspondence  began  Morrison  told  Charles 
that  his  sister,  Mrs.  Thoman,  thought  site  was 
very   smart,   but   that   she  would   not    get 
any  of  the  property,  and  also  told  Mrs.  Win- 
ters that  she  and  her  husband  had  bett^ 
look   after  Minnie,  Charles  Walker's  wife. 
because  he  and  Charles  could  not  get  al<Mkg 
well  together,  and  he  might  turn  him    off 
any  day.    Morrison  did  not  answer  tl>e   let- 
ters of  Mrs.  Thoman,  ai^did  oat  giv»  ber 
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any  lofonnatlon  as  to  tbe  agreement  between 
himself  and  Ms  deceased  wife  wltb  reference 
to  the  disposition  of  tbe  property,  bat  finally 
wrote  to  her  the. following  letter:  "Abilene, 
Texas,  Sep.  20,  1900.  Dear  Georgle:  Your 
letters  of  recent  date  hare  been  dnly  re- 
ceived and  contents  have  been  duly  con- 
sidered. From  the  line  of  your  several 
letters  I  could  not  see  that  a  letter  from 
me  would  avail  anything.  You  are  aware 
that  I  do  not  recognize  that  you  have  any 
rights  or  Interest  In  your  mother's  estate. 
You  know  that  prior  to  your  mother's  death 
she  made  a  will  disposing  of  all  her  prop- 
erty, and  I  have  been  Informed  that  yon 
have  a  correct  copy  of  that  will.  If  you 
have  not,  I  will  furnish  yon  with  one  at 
any  time.  According  to  the  laws  of  Texas 
the  property  goes  according  to  the  will.  I 
wonld  regret  very  much  for  the  wisdom  and 
justice  of  my  wife's  will  to  be  questioned  in 
the  coorts  of  our  country.  Yet  I  shall  not  do 
anything  to  prevent  a  full  Investigation, 
though  I  fear,  this  would  force  me  to  bring 
before  the  court,  our  many,  many  troubles, 
and  my  great  expenditures  of  money  which 
rons  well  up  into  the  thousands;  but.  If  you 
are  not  satisfied  with  your  own  mother's 
■will,  the  courts  of  Texas  are  open  to  you,  and 
I  have  nothing  to  cover  up.  I  remain,  well 
wisher,  and  best  friend,  S.  N.  Morrison." 

We  answer  the  questions  submitted  as 
follows :  First  Tbe  trial  court  erred  in  sub- 
mitting to  the  Jury  the  Issue  of  "undue  infiu- 
eaee,"  becanse  there  was  not  sufficient  evi- 
dence to  Justify  the  submission  of  the  ques- 
tion. Second.  The  trial  court  did  not  err  in 
sabmlttlng  the  Issue  of  fraud  to  the  Jury. 
There  were  before  the  Jury  facts  and  dr- 
comstances  from  which  they  could  find  that 
Morrison  induced  his  wife  to  make  the  will  In 
issue  by  a  tacit  agreement,  upon  which  she  re- 
lied; bat  be  did  not  at  the  time  Intend  to 
keep  and  perform  that  agreement 

We  do  not  think  it  proper  to  enter  into  a 
discussion  of  tbe  weight  of  the  testimony  in 
this  case,  bat  we  have  upon  a  carefal  ex- 
amination of  the  record  made  a  statement 
of  the  facts  which  we  believe  are  supported 
by  evidence,  and  as  a  matter  of  law  called 
for  the  sabmlssion  to  the  Jury  of  the  issues 
of  fraud  on  the  part  of  Morrison.  Our  con- 
closion  that  the  Jary  might  find  fraud  on 
the  part  of  Morrison  is  based  alone  upon  the 
facts  and  circumstances  which  tend  to  estali- 
lish  the  fraud,  disregarding  all  facts  and  cir- 
cumstances wtiich  explain  his  condact  or  con- 
tradict tbe  evidence  upon  which  the  fraud 
is  predicated.  It  is  true,  as  suggested  by 
counsel  for  appellant  that  such  facts  as  are 
alleged  and  proven  In  this  case  concerning 
tlie  transaction  between  Morrison  and  bis 
wife  might  create  a  trust  In  Horris<m  in 
favor  of  the  children  of  Mrs.  Morrison,  her 
grandchildren,  and  Sam  Morrison,  Jr.;  bat 
granting  that  such  a  trust  would  arise  upon 
tbe  facts  of  this  case,  and  that  the  contestants 
might  have  enforced  the  trust  Instead  of  an- 


nulling the  will,  that  does  not  deprive  them 
of  the  right  to  choose  the  remedy  which  is 
most  condudve  to  their  interest  If  Morri- 
son procured  the  tnstrument  by  fraud,  then 
it  would  be  binding  upon  him  In  favor  of  tbe 
beneficiaries,  if  they  wish  to  enforce  it;  but 
that  does  not  confer  upon  him  the  right  to 
choose  for  them  their  remedy.  The  contest- 
ants had  the  right  if  they  could  establish 
the  fraud,  to  set  aside  the  will  and  take  the 
benefit  of  the  provisions  of  the  law  as  to  tbe 
descent  of  the  property. 


BETTS    v.    STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 
&05.) 

1.  Caiuiiux   Law  —  Tbiaii— STAnafXHis   bt 

OOUBT. 

In  a  prosecution  for  homicide,  it  was  im- 
proper for  the  court  to  state,  on  an  objection  to 
a  question  asked  by  defendant  of  a  Juror  as  to 
whether  he  had  any  prejudice  againat  tempo- 
rary insanity  aa  a  defense  in  a  criminal  case, 
that  "temporary  insanity  is  not  a  defense  for 
crime  by  that  name." 

2.  SaMB— WiTNESSKS— NONKXPEBTS— INSAKITT 

—Examination. 
In  a  prosecution  for  homicide,  it  was  error 
to  permit  nonexperts,  who  merely  testified  that 
they  had  known  defendant  for  a  considerable 
length  of  time  and  had  seen  him  in  various 
places,  to  give  their  opinions  that  he  was  sane, 
without  first  _  testifying  as  to  defendant's  con- 
duct and  their  observation  of  him  from  which 
they  derived  their  conclusions. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1076.] 

8.  Same— Htpothetioai,  Questions. 

In  a  prosecution  for  homicide,  it  la  not 
error  to  permit  the  state  to  propound  byi>o- 
thetical  questions  to  experts  on  the  issue  of 
defendanrs  sanity,  which  did  not  embrace  all 
the  facts  testified  to  by  the  witnesses  on  snch 
issue ;  a  full  opportunity  having  been  given  de- 
fendant to  propound  his  hypothetical  questions 
embracing  the  omitted  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  (  1073.] 

4.  Same— Review— Biix  or  Excxftions— Bx- 

PliANATION  BT  COUBT. 

Where  a  hypothetical  question,  asked  of  a 
medical  expert  on  the  issue  of  insanity,  was  al- 
lowed over  an  objection  that  it  contravened  the 
facts  stated,  the  Court  of  Criminal  Appeals,  in 
reviewing  snch  ruling,  is  bound  by  the  bill  of 
exceptions  as  explained  by  the  court. 

Appeal  from  District  Court  Jefferson 
County;  H.  B.  Short  Special  Judge. 

Louis  Betts  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Re- 
versed. 

Marcemson,  Hudson  &  Lord,  for  appellant 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  This  conviction  was 
murder  in  the  second  degree;  tbe  penalty 
assessed  being  confinement  in  the  peniten- 
tiary for  20  years. 

Appellant  made  a  motion  to  change  the 
venue,  which  was  contested  by  the  state, 
and  he  reserved  a  number  of  exceptions  to 
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tbe  rulings  of  the  court  In  the  bearing  of 
the  motion  and  also  to  the  OTemiling  of 
tbe  motion  to  change  tbe  venue.  Inasmuch 
as  this  question  is  not  likely  to  arise  again 
in  tbe  same  form  on  another  trial,  and  as 
tbe  case  will  be  reversed  on  other  grounds, 
we  will  not  discuss  tbe  matters  presented  In 
said  motloa 

Appellant  also  made  a  motion  to  continue 
the  case,  based  on  the  absence  of  a  number 
of  witnesses.  Tbe  defense  was  insanity, 
and  these  witnesses  were  desired  to  prove 
tbe  same.  We  are  inclined  to  the  view  that 
said  motion  should  have  been  granted. 

During  the  trial,  while  venireman  Booth 
was  being  examined  on  his  voir  dire,  de- 
fendant's counsel  asked  said  witness  the  fol- 
lowing question:  "Have  yon  any  prejudice 
against  temporary  Insanity  as  a  defence  in 
a  criminal  case."  Tbe  county  attorney  ob- 
jected to  said  question,  which  was  sustained 
by  the  court  The  court  in  that  connection 
remarked,  "Temporary  Insanity  Is  not  a 
defense  for  crime  by  that  name."  Appel- 
lant says  that  said  remark  of  the  court 
was  In  tbe  presence  and  bearing  of  one  of 
the  Jurors,  to  wit,  Bowie,  who  had  already 
been  taken  and  sworn  as  a  Juror.  We  do 
not  believe  the  court  was  warranted  In 
making  the  remark,  but  It  does  not  occur 
to  us  tbat,  viewed  In  connection  with  the 
charge  of  the  court.  It  was  calculated  to 
prejudice  appellant 

Appellant  reserved  a  niunber  of  bills  of 
exception,  from  11  to  22,  Inclusive,  on  the 
mode  of  examining  nonexpert  witnesses. 
We  win  select  therefrom  several  of  said 
witnesses,  which  will  Indicate  In  a  general 
way  tbe  jwlnt  raised.  Will  McGovem  was 
placed  on  the  stand  by  the  state,  and  It 
was  proved  by  him  that  he  had  been  living 
on  Spindle  Top  about  three  months  prior 
to  the  homicide.  "During  the  time  I  lived 
there,  I  bad  an  opportunity  of  seeing  de- 
fendant Louis  Betts,  and  observing  him 
frequently.  I  saw  him  most  every  day." 
Thereupon  counsel  for  tbe  state  propounded 
tbe  following  question:  "State  whether  or 
not.  In  your  opinion,  during  tbe  time  and 
about  three  months  prior  to  tbe  homicide, 
be  was  sane  or  Insane."  Defendant  objected 
to  tbe  answer  of  the  witness  on  tbe  ground 
"that  he  had  not  qualified  to  speak  as  a  non- 
expert; that  the  proper  predicate  had  not 
been  laid,  because  tbe  witness  did  not  testi- 
fy what  was  said  and  done  by  defendant 
during  such  time,  nor  the  manner  in  which 
appellant  bad  conducted  himself,  or  how 
be  appeared;  and  tbat  be  stated  no  fact 
upon  which  the  Jury  could  ascertain  upon 
what  witness  baaed  bis  opinion."  Tbe  ob- 
jection was  overruled,  and  witness  was 
permitted  to  testify  that  he  was  sane.  Jack 
Crews,  another  witness  was  Introduced  by 
tbe  state,  and  testified  tbat  he  stayed  at 
Spindle  Top,  and  bad  known  Louis  Betts 
out  there  for  '2^  years,  and  tbat  be  boarded 
at  Mrs.  Walters,  where  appellant  boarded, 


6  or  6  months,  during  which  time  he  saw 
Betts  every  day.    On  this  predicate  witness 
was  permitted  to  state  that  he  regarded  ap- 
pellant as  sane.    B.  F.   Williams,  another 
witness,  was  placed  on  the  stand  by  the 
state,  and  testified  that  he  boarded  at  the 
bouse  with  appellant  for  4  or  5  months — tbe 
same  house  run  by  Charley  Walters;  that 
during  tbe  time  be  sometimes  talked  with 
Betts  around  tbe  place,  was  In  the  same 
dining  room,  but  could  not  say  he  was  ever 
at  the  same  table  with  him ;  that  he  was  In 
bis  presence  when  he  bad  conversation  with 
other  parties,  and  had  opportunities  to  ob- 
serve blm  to  some  extent.    On  this  predicate 
witness  wi  permitted  to  state  tbat  he  re- 
garded appellant  as  sane.     John  Houston 
was  placed  on  the  stand  by  the  state,  and 
testified  tbat  be  boarded  at  the  same  place 
with  appellant  something  like  a  year,  but 
could  not  say  when  it  was;  think   It  was 
year  before  last  at  tbe  Beaumont  House: 
during  that  time  saw  blm  every  few  hours, 
and  took  a  drink  with  him  sometimes ;  knew 
blm   subsequently   on   tbe   Hill;    saw    him 
three    or    four    times    a    year,    sometimes 
oftener,  after  he  moved  on  the  Hill.    On 
this  predicate   be  was   permitted   to   give 
his  opinion  that  appellant  was  sane.    Elsy 
Jefferson  was  placed  on  the  stand  by  tbe 
state,  and  testified  tbat  she  worked  for  Mrs. 
Walters  on  Spindle  Top,  and  knew  Louis 
Betts;  be  was  there  at  tbe  time;  bad  op- 
portunity to  see  him  most  every  day  most 
of  the  time;  she  waited  on  the  table,  and 
sometimes    saw    him    talking   to   different 
people.    On  this  predicate  she  was  permitted 
to  state  that  appellant  was  sane.    The  state 
placed  witness  Grosskoph  on  the  stand,  and 
he  testified  tbat  be  knew  Louis  Betts  since 
1900;  used  to  work  for  witness  on  tbe  Rice 
farm;   tbat  he  associated   with   him    every 
day.    On   this  predicate   witness   was   per- 
mitted to  state  that  he  regarded  appellant 
as  sane. 

The    above   affords   a    fair    specimen    of 
tbe  character  of  the  testimony  of  the  non- 
expert witnesses   Introduced   by   tbe    state. 
Tbe  contention  of  appellant  Is  that  not  one 
of  said  witnesses  stated  any  particular  con- 
duct of  appellant  or  any  conversation  with 
blm  before  the  Jury  as  a  predicate  on  -wblch 
to  base  their  opinions.      The  mere  fact  tbat 
they  knew  him,  or  saw  blm  dally.  It  Is  con- 
tended, was  not  sufficient;  that  these   were 
nonexpert    witnesses,    and    that    the     Jury 
should  liave  been  apprised  as  to  tbe  fact  or 
facts  on  which  these  witnesses  predicated 
their  opinions.    This  question  was  tborotigh- 
ly  discussed  In  Williams  v.   State,  37   Tex. 
Or.  R.  348,  39  S.  W.  687,  and  a  number  of 
authorities  from  this  and  other  states  cited 
in  supt)ort  of  tbe  proposition  that    ttefore 
a  nonexpert  witness  can  give  his  opinion  as* 
to  the  sanity  or  insanity  of  an  accased   on 
trial,  It  mast  be  shown  tbat  the  "witness 
had  adequate   means  of  observation ;    that 
Is,  he  must  have  had  the  opportoxil^   of 
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forming  an  accnrate  Judgment  aa  to  tbe 
existence  of  Insanity,  considered  with  ref- 
erence to  Its  supposed  character  or  degree. 
He  must  first  state  what  he  personally 
knows  of  the  party's  sayings  and  dolnga 
indicating  Insanity.  His  testimony  must 
show  that  such  intimate  and  close  relations 
existed  between  the  alleged  Insane  person 
snd  himself  as  fairly  to  lead  to  the  con- 
clusion that  bis  opinion  will  be  justified  by 
his  opportunities  for  observing  the  party. 
He  must  state  the  facts,  conduct, '  conversa- 
tions, and  business  transactions,  give  the 
look  of  the  eye  and  the  action  of  the  man. 
But  the  opinion  of  a  person  not  an  expert  Is 
not  evidence,  unless  the  ^cts  upon  which 
it  Is  based  have  come  unaer  his  own  ob- 
servation, and  unless  he  states  those  facta 
to  tbe  jury.  In  addition  to  tbe  authorities 
cited  in  said  opinion,  we  also  refer  to  Mc- 
Leod  V.  State,  31  Tex.  Cr.  R.  331,  20  S.  W. 
749;  Ellis  v.  State,  S3  Tex.  Cr.  R.  86,  24 
S.  W.  894.  It  will  be  observed  from  the 
bills  of  exception  that  not  one  of  tbe  wit- 
nesses stated  any  fact,  such  as  conversa- 
tions or  conduct  of  appellant,  as  a  predicate 
for  their  opinions  as  to  his  sanity.  Some  of 
them  knew  him  for  a  considerable  length 
of  time.  BJvldently  they  must  have  had 
conversations  with  him,  or  heard  others  have 
conversations  with  him,  which  suggested 
to  them  that  appellant  was  sane  like  other 
men.  Certainly  some  of  them  had  oppor- 
tnnlty  to  do  so,  and  under  all  the  authorities 
the  Jury  should  have  been  afforded  this 
character  of  testimony,  in  order  that,  In 
connection  with  the  same,  they  might  prop- 
erly weigh  and  pass  npon  the  opinion  of  the 
nonexpert  witness.  As  was  said  In  the  Wil- 
liams Case,  supra:  "The  application  of  tbe 
rule  adopted  by  the  state  with  reference  to 
these  witnesses  would  be  to  authorize  every 
man  in  the  community  who  might  have 
an  acquaintance  with  the  person  on  trial, 
■whether  intimate  or  not,  without  stating 
iiiy  facts,  to  go  before  the  Jury  and  give 
his  opinion  as  to  tbe  sanity  of  the  defendant 
on  trial.  This  might  result  In  testing  the 
sanity  of  a  person  on  trial  by  numbers 
alone;  that  Is,  by  number  of  witnesses, 
^ho,  from  one  cause  or  another,  could  be 
brought  to  bear  In  favor  of  or  against  him. 
Snob,  In  our  opinion,  was  never  the  Intention 
of  the  law.  Moreover,  if  nonexperts  are 
allowed  to  state  their  opinions  without  giv- 
ing the  facts  npon  which  they  are  based, 
and  experts  are  then  introduced,  the  hy- 
pothetical case  put  to  them  would  consist 
solely  of  opinions,  without  facts,  of  such 
nonexperts,  and  on  this  alone  they  would 
be  authorized  to  give  to  the  Jury  an  opinion 
as  to  the  sanity  of  defendant.  Such  a  re- 
sult manifests  the  absurdity  of  allowing 
this  character  of  evidence."  In  the  view 
we  take,  tbe  court  committed  a  material 
error  in  authorizing  this  testimony  to  be 
admitted. 


The  state  propounded  a  hypothetical  case 
to  Dr.  W.  F.  Williams,  which  embraced  a 
number  of  facts.  Appellant  contends,  first, 
that  they  did  not  embrace  all  tbe  facts 
testified  to  by  the  witnesses  on  the  issue  of 
sanity;  and,  second,  that  on  some  points 
the  question  contravened  the  facts  stated. 
As  to  tbe  first  proposition,  we  would  state 
that  the  rule  laid  down  in  Burt  v.  State,  3H 
Tex.  Cr.  R.  397,  40  S.  W.  1000,  43  S.  W.  344, 
39  L.  R.  A.  305,  330,  shows  that  it  is  com^ 
petent  for  either  party  to  state  a  hypo- 
thetical case  without  embracing  all  the 
facts,  provided  full  opportunity  is  per- 
mitted to  the  other  party  to  propound  his 
hypothetical  case  embracing  such  omitted 
facts.  But  we  are  not  apprised  of  any 
authority  for  counsel.  In  stating  a  hypo- 
thetical case,  to  state  mattera  in  contra- 
vention of  or  in  antagonism  to  the  proof 
offered.  Of  conree,  there  may  be  cases 
where  counsel  may  differ  as  to  the  facts 
stated  and  in  all  such  cases  this  must  be  left 
to  the  Jury.  The  bill  of  exceptions  shows 
that  the  state,  in  propounding  Its  hypo- 
thetical case,  among  other  things  stated 
that  the  evidence  showed  that  Just  prior 
to  the  homicide  defendant  and  deceased  bad 
angry  words.  In  a  hot  and  angry  manner, 
in  German  (which  we  do  not  underatand), 
and  that  defendant  did  most  of  the  talking, 
and  acted  In  a  sullen.  Insolent,  and  angry 
manner,  and,  further,  that  tbe  question 
propounded  was  based  on  the  theory  that 
defendant  bad  no  Illusions,  delusions,  or 
hallucinations,  while  the  testimony  of  Mc- 
Klnney  Is  that  defendant  a  short  time  Iiefore 
the  homicide  at  one  time  believed  he  was 
a  wild  bull,  and  at  another  that  he  was  a 
billy  goat  And  the  testimony  of  Dr.  Barr 
and  Dr.  Matkln  shows  that  a  short  time 
after  the  homicide  he  was  wild  and  un- 
controllable and  had  to  be  moved  down- 
stalra  In  tbe  hospital,  and  believed  there 
were  persons  in  the  next  room  who  wanted 
to  hang  him.  The  court  approves  the  ex- 
planation or  amendment  to  this  bill  of 
exceptions,  prepared  by  the  county  attorney, 
to  the  effect  that  John  Gillespie  testified 
that  Just  before  the  homicide  deceased  and 
defendant  were  in  the  saloon  drinking,  and 
deceased  was  talking  in  an  excited  manner 
and  rapidly  gesticulating,  and  that  defend- 
ant was  sullen  and  insolent  In  his  answera, 
and  that  defendant  had  a  delusion  that  he 
was  a  billy  goat  or  bull  is  not  in  the  testi- 
mony of  any  witness,  but' the  argument  of 
counsel  for  tbe  state.  If  we  recur  to  the 
statement  of  facts,  the  court  is  evidently 
Incorrect  In  adopting  this  latter  explanation 
of  the  county  attorney,  because  there  Is 
testimony  in  tbe  record  showing  that  de- 
fendant believed  he  was  a  billy  goat  at  one 
time,  and  butted  the  refrigerator  with  his 
head,  and  at  another  time  be  thought  him- 
self a  bull.  This  Is  the  testimony  of  F.  H. 
McKlnney.     However,    as    we    underatand 
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the  rule,  the  bill  of  exceptions  as  explained 
by  the  court  must  prevail,  and,  as  explained, 
we  fall  to  see  any  error. 

We  do  not  deem  It  necessary  to  dlscnss 
other  questions  raised  In  the  assignments; 
but  for  the  errors  discussed,  particularly  the 
Introduction  of  the  nonexpert  testimony 
against  appellant  without  any  evidence  of 
conversations  or  conduct  of  appellant  in 
connection  therewith,  the  case  muat  be  re- 
versed, and  the  cause  remanded. 


CURLIN    V.    STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 

GBDnRAi.    Law— Appeal  —  Rkoobd  —  StnrFi- 

CIENCY. 

A  record  on  appeal  in  a  criminal  ease,  con- 
taining  no  statement  of  facta,  bill  of  exceptions, 
nor  motion  for  new  trial,  presents  no  error  for 
review. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  M  2803-2827.  2862- 
2884.] 

Appeal  from  Titus  County  Court;  Seb  F. 
Caldwell,  Judge. 

Louis  Curlln  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law :  his  pun- 
islmient  being  fixed  at  a  fine  of  $25  and  20 
days  in  jail.  The  record  contains  neither 
statement  of  facts,  bill  of  exertions,  nor 
motion  for  new  trial. 

No  error  appears,  and  the  judgment  fa  af- 
firmed. 


PRICE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 

1*)5.) 

CannKAL  Law— Appeai.— Review  op  Bvi- 

DBNCE— Bill  of  Exceptions. 
An  order  denying  a  motion  for  a  new  trial 
on  the  ground  that  the  evidence  is  insufficient 
to  sustain  a  conviction  cannot  be  reviewed,  in 
the  absence  of  a  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  S{  2794,  2822.] 

Appeal  from  District  Court,  San  Augustine 
County;  Jas.  I.  Perkins,  Judge. 

Wash  Price  was  convicted  of  violating  a 
local  option  law,  and  he  appeals.    Afilrmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  This  conviction  is  for  violat- 
ing the  local  option  law,  with  the  minimum 
punishment  assessed.  The  only  ground  of  the 
motion  for  new  trial  insists  that  the  evidence 
Is  not  sufllcient ;  but  this  cannot  be  reviewed, 
in  the  absence  of  the  facts.  No  bill  of  ex- 
ceptions is  contained  in  the  record,  and  no 
error  Is  made  manifest 

The  Judgment  is  accordingly  affirmed. 


CORDRAT   T.   STATE. 
(Court  of  Criminal  AppoOs  of  Texas.    Oct  11, 

OuiciNAL  Law  —  Appeal  —  Sufpioiewct  oi 

Evidence— Review. 
The  sufficiency  of  the  evidence  to  sastain 
a  conviction  of  crime  cannot  be  reviewed,  in 
the  absence  of  the  facts. 

[Eld.  Note. — For  cases  in  point,  see  voL  10^ 
Cent  Dig.  Criminal  Law,  I  2&3&] 

Appeal  from  District  Court,  Sabine  County; 
Jas.  I.  Perkins,  Judge. 

Cleveland  Cordray  was  convicted  of  violat- 
ing the  local  option  law,  and  be  appeals. 

Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 

State. 

BliNDERSON,  J.  This  conviction  la  for 
violating  the  local  option  law.  The  record 
contains  neither  bill  of  exceptions  nor  state- 
ment of  facts.  The  sole  ground  of  the  motion 
for  new  trial  Insists  that  the  evidence  Is  not 
sufficient  to  support  the  conviction,  which 
cannot  be  reviewed  In  the  absence  of  the 
facts. 

No  error  appearing,  the  Judgmeat  1>  af- 
firmed. 


CHUMLET    V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 
1905.) 

Cbiicinal  Law  —  Appeal— Review  op  Evi- 
dence. 
Where  the  facta  are  not  in  the  record,  th« 
court  on  appeal  in  a  criminal  case  cannot  re- 
view the  sufficiency  of  the  evidence  to  sastain 
a  conviction. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  IS^ 
Cent  Dig.  Criminal  Law,  S  2r94.] 

Appeal  from  District  Court.  San  Angnstlne 
County:  Jas.  I.  Perkins,  Judge. 

Drewery  Chumley,  Jr.,  was  convicted  of 
violating  the  local  option  law,  and  he  ap- 
peals.   Affirmed. 

Howard  Martin,  Asst  Atty.  Qea,  for  the 
State. 

EIENDBRSON,  J.  This  conviction  Is  for 
violating  the  local  option  law;  the  penalty 
assessed  being  a  fine  of  $1Q0  and  00  days' 
confinement  in  the  county  Jail.  Tlie  only 
groimd  of  the  motion  for  new  trial  relates  to 
the  sufficiency  of  the  evidence  to  support  the 
conviction.  The  facts  are  not  contained  In 
the  record. 

No  error  is  made  to  appear,  and  the  judg- 
ment Is  accordingly  affirmed. 


EDWARDS  V.  STATE. 

(C^urt  of  Criminal  Appeals  of  Texas.    Oct.  11, 
1905.) 

CsnaNAL    Law  — Appeal  — EviDiNCx — Re- 
view. 
The  sufficiency  of  the  evidence  t«  oaatain 
a  conviction  cannot  be  reviewed  on  appeal    in 
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the  absence  of  a  bill  of  excepdona  or  atatemuit 
of  focta. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Criminal  Law,  |  2838.] 

Appeal  from  District  Court,  San  Augustine 
Connty:  James  I.  Perkins,  Judge. 

George  Eldwards  was  convicted  of  violating 
tbe  local  option  law,  and  lie  appeals.  Af- 
firmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  tbe 

State. 

BROOKB,  J.  Conviction  of  violating  the 
local  option  law,  with  the  minlmnm  penalty. 
There  Is  neither  statemtot  of  facts  nor  bill  of 
exceptions  In  the  record.  The  insistence  that 
the  evidence  Is  not  snffldent  cannot  be  re- 
viewed without  the  facts. 

No  error  appears  In  the  record,  and  the 
Judgmoit  to  affirmed. 


BARKLOW  V.  AVBRT. 

(Court  of  Civil  Appeals  of  Tezaa.    Oct.  2L 
1905.) 

1  AHI1CAI.S— Vicious  Doos— Dtttt  aj«d  Lia.- 

BII.ITT  OF  OWNEB. 

It  Is  the  duty  of  the  owner,  keeper,  or 
harborer  of  a  vicious  dog,  known  to  him  to  be 
■nch,  to  restrain  it;  and  if  he  permits  it  to  run 
at  large  he  is  liable  for  damages  inflicted  by  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  tMg.  Animak,  {|  225,  m] 

2.  Samx— IjIabii.itt  fob  Agent's  Doo. 

The  owner  of  premises,  who  allows  his 
porter  to  keep  a  vicious  dog  on  the  premises, 
knowine  of  its  vlciousness,  is  liable  for  damages 
caused  by  it. 

[Ed.  Note. — ^For  cases  In  point,  see  vol>  2, 
Cent.  Dig.  Animals,  |  247.] 

8.  Tbiai/— InsTBucTions— Chabox  Vibwxd  as 

A  Whole. 
The  defect  in  a  paragraph  of  a  charge, 
vltidi,  when  strictly  construed,  might  be  con-' 
■idered  to  assume  certain  facts,  will  not  be  con- 
sidered misleading,  when  viewed  with  other 
parts  of  the  charge,  placing  the  burden  of  proof 
as  to  such  facts  on  plaintiff  and  leaving  their 
determination  to  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  T12.] 

4.  Sams  —  Cohtbibutobt  Nkouobncx  —  Rk- 

qXTESn  FOB  IlfSTBTTCnONS. 

Where  plaintiff's  evidence  does  not  sug- 
rat  contributory  negligence,  defendant,  not  hav- 
ing requested  it,  may  not  complain  that  no  in- 
■tmction  was  given  on  the  subject. 

[Ed.  Note. — For  cases  in  point,  see  vol  46^ 
Cent.  Dig.  Trial,  {  63T.] 

5.  Sahk  —  REgxnesTS    Covxbed    bt    Oxnebai. 
Crabob. 

A  requested  charge  to  find  for  defendant. 
If  the  Jury  believe  another  than  she  kept,  con- 
trolled, or  harbored  the  dog  that  bit  plaintiff, 
is  covered  by  the  main  charge  to  find  for  defend- 
ant if  the  Jurv  fail  to  find  she  was  the  owner, 
keeper,  or  harborer  of  the  dog. 

Appeal  from  District  Court,  Dallas  County; 
T.  P.  Nash.  Judge. 

Acdon  by  Ed.  Avery  against  Clara  Bark- 
low.  Judgment  for  plaintiff.  Defendant  ap- 
I>eal8.    Affirmed. 

Clark,  Mathls  &  Freeman,  for  api)ellant. 
W.  M.  Holland,  for  appellM. 
8»B.W.— 27 


RAINBT,  O.  J.  This  suit  was  butltated  by 
Avery  to  recover  of  Clara  Barklow  damages 
sustained  by  him  by  reason  of  being  bitten 
by  a  vldous  dog  alleged  to  have  been  owned, 
kept,  and  harbored  by  Clara  Barklow.  De- 
fendant pleaded  a  general  denial  and  contrib- 
utory negligence.  Verdict  and  judgment  for 
plaintiff,  from  which  defendant  has  appealed. 

The  petition  In  effect  alleged  that  defend- 
ant owned,  kept,  and  harbored  a  vicious  dog, 
which  dog  was  known  to  be  vicious,  and 
which  defendant  negligently  allowed  to  run 
at  large  upon  the  streets  and  sidewalks, 
which  were  public  highways.  In  the  dty  of 
Dallas;  that  plaintiff  was  an  expressman,  and 
While  In  the  lawful  prosecution  of  said  oc- 
cnpation  he  was  bitten  and  severely  wounded 
by  said  dog.  He  sues  for  both  actual  and  ex- 
emplary damages,  alleging  that  defendant 
permitted  said  dog  to  run  at  large  without 
restraint  on  said  highways  and  with  reckless 
disregard  to  the  safety  of  the  lives  and  per- 
sons of  tbe  public.  The  court  charged  the 
Jury  that  "It  Is  the  duty  of  the  owner,  keeper, 
or  harborer  of  a  ferocious  and  vicious  dog 
to  restrain  such  dog,  and  not  allow  such  dog 
to  ran  at  large  on  the  streets  of  the  dty, 
where  such  dog  may  have  opportonlty  to 
attack  persons  lawfully  using  the  streets;  and 
If  you  find  and  believe  from  the  evidence 
before  yon  that  the  dog  which  bit  tbe  plaintiff 
was  a  dog  of  ferocious  and  vicious  habits, 
and  that  the  defendant  Clara  Barklow,  knew 
it  was  a  vicious  dog,  and  you  further  find  that 
the  said  Clara  Barklow  was,  at  the  time 
plaintiff  was  bitten,  the  owner,  keeper,  or 
harborer  of  the  dog,  you  will  find  for  the 
plaintiff."  This  charge  Is  objected  to  because 
It  tnstrncts  the  jury  that  It  was  the  duty  of 
tbe  owner,  keeper,  or  harborer  of  tbe  dog 
as  a  matter  of  law  to  restrain  the  dog  from 
running  at  large,  when  the  law  requires  the 
use  only  of  ordinary  care  In  that  respect 
This  objectlnu  to  the  charge  Is  not  well  found- 
ed. The  law  Imposes  the  duty  upon  the  own- 
er, keeper,  or  harborer  of  a  vldous  dog,  that 
Is  known  to  said  owner,  keeper,  or  harborer 
to  be  vldous,  to  restrain  such  dog;  and  In  the 
event  such  dog  Is  permitted  to  run  at  large 
such  owner,  keeper,  or  harborer  Is  liable  for 
sucb  damages  as  may  be  Inflicted  by  such 
dog,  and  the  court  so  charging  was  not  error. 
Triolo  V.  Foster  (Tex.  CHv.  App.)  67  S.  W.  689; 
2  Am.  &  Eng.  Bna  Law,  86& 

The  defendant  also  objects  to  said  charge 
because  It  was  not  authorized  by  tbe  evidence, 
as  "It  was  affirmatively  shown  that  defend- 
ant neither  owned,  kept,  or  harbored  said 
dog,  and  this  testimony  was  uncontradicted." 
We  do  not  concur  In  this  view  of  the  evidence 
There  was  evidence  tending  to  show  that  de- 
fendant owned  tbe  dog  and  It  was  kept  on 
her  premises.  There  was  evidence  that  tbe 
dog  was  owned  by  defendant's  porter,  who 
worked  on  the  defendant's  premises.  It  Is 
held  that,  where  the  owner  of  premises  allows 
his  agent  to  keep  a  vldous  dog  on  said  prem- 
toes,   knowing  tbe  vldous  propensities^^ 
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said  dog,  said  owner  Is  liable  for  the  damages 
cansed  by  the  dog.  Harris  v.  Fisher  (N.  C.) 
20  S.  E.  461,  44  Am.  St  Rep.  462.  The  fore- 
going Is  a  sufficient  answer  to  defendant's 
second  assignment  of  error,  complaining  of 
the  court's  charge  wherein  the  Jury  were 
instracted  In  effect  that  defendant  would  be 
liable  If  she  allowed  her  porter  to  keep  the 
dog  on  her  premises  and  she  knew  of  the 
dog's  Tlclonsness. 

The  third  assignment  of  error  Is:  "That 
the  court  erred  In  giving  that  portion  of  the 
charge  which  reads  as  follows :  If  you  find 
any  actual  damages  for  the  plaintiff,  then  If 
you  find  and  bellere,  from  the  evidence,  that 
the  defendant,  Clara  Barklow,  with  full 
knowledge  of  the  ferocious  and  vicious  habits 
of  the  dog,  If  It  did  have  such  habits,  per- 
mitted the  dog  to  run  at  large  on  the  public 
streets  of  the  city  of  Dallas,  being  the  owner, 
keeper,  or  harborer  of  the  dog,  or  that  with 
such  knowledge  she  permitted  her  servant 
and  porter,  Dan  James,  to  keep  the  dog  on 
her  premises,  and  from  said  premises  to  allow 
the  dog  to  run  at  large  on  the  streets  of  the 
city,  without  being  guarded  or  confined,  and 
further  find  that  she  did  so  with  reckless 
disregard  for  the  safety  of  the  lives  and 
persons  of  the  public,  and  that  no  effort  was 
made  to  restrain  said  dog  or  to  protect  the 
public  from  his  vldous  attacks,  if  any,  then 
you  may  in  your  discretion  find  for  plaintiff 
as  exemplary  damages  such  an  amount  as 
you  believe  will  be  proper  and  right' — be- 
cause (1)  It  assumes  that  the  defendant  was 
the  owner,  keeper,  or  harborer  of  the  dog, 
and,  if  the  testimony  is  not  uncontradicted 
that  she  was  neither,  it  was  a  controverted 
question,  and  the  charge  was  on  the  weight 
of  the  evidence;  (2)  It  is  not  left  to  the  jury 
to  say  whether  defendant  either  wantonly, 
willfully,  or  maliciously  permitted  the  dog  to 
run  at  large;  (3)  all  the  prerequisite  facts 
necessary  to  a  verdict  for  plaintitr  for  ex- 
emplary damages  are  not  left  to  the  jury  be- 
fore the  jury  is  authorized  to  return  a  ver- 
dict for  exemplary  damages;  (4)  there  was  no 
evidence  authorizing  said  charge."  This 
paragraph  of  the  charge,  strictly  construed, 
might  possibly  be  subject  to  the  criticism 
that  It  assumes  that  defendant  was  the  own- 
er, keeper,  or  harborer  of  the  dog;  but,  when 
considered  in  the  light  of  the  balance  of  the 
charge,  the  jury  could  not  have  been  misled 
thereby.  In  the  first  paragraph  of  the  charge 
the  ownership,  etc.,  of  the  dog  is  left  for  the 
jmry's  determination,  and  In  the  latter  part 
of  the  charge  the  court  places  the  burden  of 
proof  on  plaintiff  to  show  that  the  dog  was 
vicious,  that  defendant  was  the  owner,  keep- 
er, or  harborer,  or  that  she  permitted  her 
servant  to  keep  the  dog  on  her  premises,  that 
she  knew  the  dog  was  vicious  and  permitted 
it  to  run  at  large,  and  that  plaintiff  was 
bitten  by  said  dog,  and.  If  plaintiff  failed  to 
make  such  proof,  to  And  for  the  defendant 
The  charge,  when  taken  as  a  whole,  evident- 
ly prevented  the  jury  from  being  led  astray 


by  the  defect  If  any,  complained  of  by 
plaintiff. 

Complaint  Is  made  of  the  court  In  not 
charging  upon  contributory  negligoice.  While 
It  would  have  been  proper  for  the  court  to 
have  so  charged,  the  failure  to  do  so  Is  not 
error  which  will  avail  appellant  because  no 
special  charge  to  that  effect  was  requested. 
There  was  no  suggestion  of  contributory  neg- 
ligence In  the  evidence  adduced  by  plaintiff. 
It  was  pleaded  by  defendant  as  a  defense, 
and  the  burden  of  proving  it  rested  with  her, 
and  if  she  desired  a  charge  thereon  she 
should  have  requested  It,  in  order  to  take 
advantage  of  the  court's  omission.  Had  the 
evidence  adduced  by  plaintiff  Involved  the 
question  of  contributory  negligence  In  any 
way  that  It  became  necessary  to  explain  it 
away  before  he  could  recover,  then  a  differ- 
ent question  would  have  been  presented.  But 
In  this  case  his  testimony  raised  no  such 
question.  Railway  Oo.  v.  AUbrlght  (Tex.  Civ. 
App.)  26  S.  W.  250. 

Complain^  la  made  of  the  court  for  re- 
fusing the  following  special  charge,  viz.:  "If 
you  find  and  believe,  from  the  evidence,  that  a 
person  or  persons  other  than  defendant  kept 
and  controlled  or  harbored  the  dog  that  bit . 
plaintiff  at  the  time  alleged  by  plalntUT, 
you  will  find  for  defendant"  This  was  not 
error,  as  this  charge  is  practically  ^yer«d 
by  the  court's  main  charge  in  paragraph  5, 
wherein  the  jury  are  Instructed  in  ^ect  i^ 
they  fail  to  find  that  defendant  was  the  own- 
er, keeper,  or  harborer  of  the  dog,  to  find 
for  defendant. 

The  Judgment  Is  affirmed. 


FIRST  NAT.  BANK  OF  OUHRO  v.  COM- 
MERCIAL NAT.  BANK  OF  BEB- 
VIIiLE  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Oct  25, 


ppeais  ( 
1905.) 


Appeal  from  District  Court,  Bee  CountT' ; 
Jas.  C.  Wilson,  Judge. 

On  remand  from  Supreme  Court  Affirmed. 

For  opinion  of  Supreme  Court  on  coti- 
fied  questions,  see  87  S.  W.  1032. 

Davidson  ft  Bailey  and  Ijackey  ft  l>«r- 
rlght  for  appellant    Beasley  ft  Beasl^,  for 

appellee. 

JAMBS,  C  J.    This  cause  was  decided  by 
this  court  at  the  last  term,  and,  the  case 
being  before  us  on  motions  for  rehearing,  -we 
certified   to   the   Supreme   Court  the   facts 
developed  by  the  testimony  In  the  record   tn 
the  form  of  conclusions  of  fact  and  sul>. 
mitted  to  that  court  for  adjudication  a  ques- 
tion In  reference  to  which  the  members    of 
this  court  entertained  dlffvence  of  opinion. 
The   Supreme   Court's   answer   thereto    an- 
nounces a  principle  of  law  arising  upon  tti« 
facts  certified  which  is  conclusive  against 
any  UabiUtjr  of  the  appeUce  Floomoy.    GUa 

Digitized  by  VJOOQIC 
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codefendant,  the  Commerdal  National  Bank 
of  BeeTllle,  was  dismissed  from  the  case  on 
a  plea  In  abatement,  to  which  mllng  of  the 
court  there  was  no  exception.  It  Is  not 
necessary  in  this  opinion  to  set  forth  oar 
conelosions.  The  conclusions  of  fact,  which 
'went  with  the  certified  question  and  which 
are  get  forth  In  the  opinion  of  the  Supreme 
Conrt  published  In  87  8.  W.  1033,  are  adopted 
here  as  the  conclusions  of  fact 

Following  the  law  as  announced  in  the  said 
opinion,  and  applyiiu;  It  to  the  testimony  in 
this  case,  the  Judgm&it  of  the  district  court 
was  the  correct  one,  and  is  afiSrmed. 


SCOTTISH-UNION  ft  NATIONAL  INa 
CO.    OF   BDINBDR6H   ▼.   AN- 
DREWS ft  MATTHDWS.* 

(Court  of  CWil  Appeals  of  Texas.    June  24, 
1906.) 

1.  iKStnULRCB-FOBTEITDBI  OV  PoUOT— KkkP- 

iNO  Books  and  Invoices. 
In  an  action  on  a  policy,  which  provided 
that  the  assured  should  keep  a  net  of  books, 
clearly  presentlDg  a  complete  record  of  busi- 
ncH  transacted,  Tncludinc  all  purchases,  sales, 
and  shipments,  both  for  cash  and  credit,  the 
evidence  showed  that  plaintiffs  kept  a  day  book 
In  which  the;  entered  all  their  daily  sales, 
and  that  in  the  event  that  it  was  a  cash  sale 
they  would  enter  so  much  cash  and  in  the  event 
the  goods  were  sold  on  credit  they  would  enter 
the  name  of  the  purchaser,  the  amount,  and 
the  item.  It  was  further  shown  that  the  cash 
sales  shown  by  these  day  books  were  copied 
into  the  cash  book,  and  that  the  credit  nles 
were  copied  Into  a  ledger,  which  were  ex- 
hibited at  the  trial,  but  in  more  than  one-half 
of  the  sales  the  items  were  not  copied.  Held, 
that  the  fact  that  several  items  which  were 
•old  on  credit  were  not  shown  in  the  ledger 
in  no  way  affected  the  completeness  of  the 
record  as  to  the  value  of  the  goods  sold,  and 
that  the  condition  of  the  policy  was  sufficiently 
complied  with. 
2  Same  —  Conbtbuction    of    FosrsiTinta 

Clauses. 
Clauses  of  forfeiture   in   a  policy  of  in- 
mrance  will  be  construed  most  strongly  against 
the  insurance  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  699.] 

3.  SaKK— ASSIONMKIIT    BsroBE    Los»— TftANB- 
FEB  AS  Ck)I.I.ATEBAI,  SECTTBfTT. 

A  clause  in  a  policy  of  insurance  pro- 
hibiting its  assignment  before  loss  does  not 
prohibit  a  mere  conditional  transfer  to  a  cred- 
itor, which  in  effect  would  only  give  the  cred- 
itor a  Men  on  the  proceeds  of  the  policy,  in  the 
event  of  loss,  to  secure  his  Indebtedness. 

rEd.  Note. — For  iaaes -in  pobit,  see  vol.  28, 
Cent  Dig.  Insurance,  |  887.] 

4.  Sauk. 

Where  the  insured  had  the  right  under  his 
policy  to  transfer  it  as  collateral  security,  the 
nibseqnent  act  of  the  insurance  company  in  re- 
fosing  to  allow  a  clause  to  be  attached  making 
loss  payable  to  another  person  did  not  affect 
■<Kb  right 
."».  Sajob— AoxNTR— Unauthobizxd  Acts. 

The  refnsal  of  an  insurance  company  to 
allow  a  clause  to  be  attached  to  a  policy  mak- 
isg  the  loss,  if  any,  payable  to  a  third  person, 
and  its  instructions  to  its  agent  to  eliminate 
<iich  clause,  were  not  k  notification  to  him  that 
it  would  cancel  the  policy  if  the  insured  should 
transfer  it  as  collateral,  so  that  his  acceptance 

'Writ  of  error  denied  by  Snpreme  Court  November 
t  IMS. 


of  an  assignment  of  the  policy  to  a.  bank  of 
which  he  was  cashier  to  secure  a  loan  was  not 
fraudulent,  so  as  to  render  him  liable  for  the 
amount  of  the  loss. 

Appeal  from  District  Court,  Panola  Coun- 
ty; Rlchd.  B.  Levy,  Judge. 

Action  by  Andrews  ft  Matthews  against  the 
'  Scottish-Union  ft  National  Insurance  Com- 
pany of  Edinburgh.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    AfBrtned. 

Rehearing  denied. 

Crane  ft  Qilbert,  for  appellant  J.  O.  Wool- 
worth,  W.  R.  Anderson,  and  F.  H.  Prendov 
gast,  for  appellees. 

• 

PLEASANTS,  J.  This  suit  was  brought 
by  appellees,  Andrews  ft  Matthews,  to  re- 
cover upon  a  policy  of  fire  Insurance  for 
fl,500  issued  to  them  by  appellant  upon  a 
stodc  of  goods  and  merchandise  owned  by 
said  appellees,  and  which  had,  subsequent 
to  the  issuance  of  said  policy,  been  destroyed 
by  fire.  In  addition  to  a  general  denial,  the 
defendant's  answer  contains  special  pleas, 
in  which  It  is  averred  that  the  policy  sued 
on  was  void  for  the  following  reasons:  (1) 
Because  the  plaintiffs  bad  failed  to  comply 
with  the  clause  In  the  policy  which  required 
them  to  keep  and  preserve  in  an  iron  safe  a 
set  of  books  containing  a  complete  record  of 
their  business.  (2)  Because  plaintiff  had, 
in  violation  of  the  express  terms  of  the  policy, 
transferred  and  assigned  it  before  loss  to  the 
First  National  Bank  of  Carthage.  The  an- 
swer further  avers  in  substance  that,  when 
the  policy  was  issued  or  soon  thereafter,  J. 
W.  Cooke,  the  agent  of  defendant,  who  wrote 
the  policy  and  who  was  also  the  cashier  of 
the  First  National  Bank  of  Carthage,  at- 
tached a  clause  thereto  by  which  it  was 
provided  that  the  loss,  if  any  should  occur 
thereunder,  would  be  payable  to  said  bank 
as  Its  interest  might  appear,  and  notified 
defendant  that  he  had  attached  said  clause 
to  the  policy ;  that  as  soon  as  it  was  informed 
of  this  fact  defendant,  through  its  general 
agents,  Messrs.  Trezevaut  ft  Cochran,  noti- 
fied its  said  agent,  Cooke,  that  it  was  unwill- 
ing to  carry  a  policy  upon  a  stock  of  merchan- 
dise with  the  loss  payable  to  any  other  than 
the  Insured,  and  directing  him  to  have  said 
clause  eliminated  from  the  policy ;  that  in 
accordance  with  this  Instruction  Cooke  had 
the  objectionable  clause  eliminated,  but  im- 
mediately thereafter  he  procured  from  plain- 
tiffs a  written  transfer  of  the  policy,  making 
the  same  payable  to  him  as  cashier  of  said 
bank,  and  had  said  transfer  and  policy  de- 
livered to  him  by  plaintiffs,  for  the  purpose 
of  securing  said  bank  in  an  indebtedness  due 
It  by  plaintiffs,  and  fraudulently  concealed 
these  facts  from  the  defendant  until  after  the 
property  was  destroyed  by  fire;  that  the 
policy  was  thus  transferred  to  said  bank 
contrary  to  the  express  instructions  of  de- 
fendant, of  which  all  parties  had  notice, 
and  that.  If  defendant  bad  known  of  this 
transfer,  It  would  have  promptly  canceled 
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the  policy;  tbat  the  transfer  of  the  policy 
to  Cooke  for  the  purpose  aforesaid  was  an 
attempt  to  force  upon  defendant  a  risk  it 
had  expressly  refused  to  carry,  and  was  a 
violation  of  the  clause  In  the  i>ollcy  prohibit- 
ing Its  assignment  It  is  further  averred 
that  the  procurement  by  C!ooke  of  said  trans- 
fer and  his  concealment  of  the  fact  from  the 
defendant  was  such  fraud  as  rendered  him 
liable  for  any  loss  tiiat  defendant  may  have 
suffered  thereby,  and  it  prayed  that  he  be 
made  a  party,  and  that,  in  event  Judgment 
should  be  rendered  against  it  on  said  policy, 
it  recover  over  against  blm  the  amount  thus 
recovered  by  plaintiffs  against  it  The  6.4- 
fendant  Cooke  answers  this  cross-bill  by 
general  denial  and  by  special  plea,  in  which 
it  is  averred  that  the  transfer  of  the  policy 
CO  him  as  alleged  in  the  petition  was  not  in 
violation  of  the  terms  of  the  policy  or  of 
the  InstructlonB  given  tilm  by  the  defendant 
company.  The  trial  In  the  court  below  was  to 
a  Jury.  After  all  the  evidence  had  been  In- 
troduced the  defendant  company  requested 
the  court  to  instruct  the  Jury  to  return  a 
verdict  in  its  favor.  This  request  was  re- 
fused by  the  trial  Judge,  and  upon  bis  own 
motion  he  gave  the  Jury  peremptory  instruc- 
tions to  find  a  verdict  in  favor  of  plaintiffs 
and  the  defendant  Cooke.  The  Jury  returned 
a  verdict  as  directed,  and  Judgment  was 
rendered  in  accordance  therewltlL 

The  Issuance  of  the  policy  by  the  defend- 
ant company  and  the  loss  as  claimed  by 
plaintiffs  was  shown  by  undisputed  evi- 
dence. The  evidence  upon  the  issues  raised 
by  defendant's  special  pleas  was  as  follows : 
The  policy  contained  the  following  covenants 
and  warranties :  "(1)  The  assured  will  take 
of  complete  itemized  inventory  of  stock  on 
hand  at  least  once  in  each  calendar  year, 
and  unless  such  Inventory  has  been  taken 
within  12  calendar  months  prior  to  the  date 
of  tills  policy,  one  shall  be  taken  in  detail 
within  30  days  of  issuance  of  this  policy,  or 
this  policy  shall  be  nnll  and  void  from  such 
date.  (2)  The  assured  will  keep  a  set  of 
books,  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  business  trans- 
acted, including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,  from 
date  of  inventory  as  provided  for  In  first 
section  of  this  clause,  and  also  from  date  of 
last  preceding  inventory,  if  such  has  been 
taken,  and  during  the  continuaDce  of  this 
policy.  (3)  The  assured  will  keep  such  books 
and  Inventory,  and  also  the  last  preceding 
Inventory,  if  such  has  been  taken,  securely 
locked  in  a  fireproof  safe  at  night,  and  at  all 
times  when  the  building  mentioned  in  this 
policy  is  not  actually  open  for  business,  or, 
faling  In  this,  the  assured  will  keep  such 
books  and  inventory  in  some  secure  place  not 
exposed  to  a  fire  which  would  destroy  the 
aforesaid  building,  and  unless  such  books  ' 
and  inventories  are  produced  and  delivered 
to  this  company  for  examination  after  loss 
or  damage  by  fire  to  the  personal  proiiertjr 


insured  hereunder,  this  policy  shall  be  nnll 
and  void,  and  no  snit  or  action  shall  be  main- 
tained hereon.    It  is  further  agreed  that  the 
receipt  of  such  books  and  Inventories  and 
the  examination  of  the  same  shall  not  be  an 
admission  of  any  liability  under  tliis  policy, 
nor  a  waiver  of  any  defense  to  same.    This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  If  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract 
of  insurance,  whether  v^lid  or  not  om  propv- 
ty  covered  in  whole  or  In  part  by  this  policy ; 
or  if  the  subject  of  insurance  be  a  manufac- 
turing establishment  and  it  be  operated  in 
whole  or  in  part  at  night  later  than  10 
o'clock;  or  if  It  cease  to  operate  for  more 
than  10  consecutive  days ;  or  if  the  hazard  be 
Increased  by  any  means  within  the  control 
or  knowledge  of  the  Insured ;  or  if  mechanics 
be  employed  in  building,  altering  or  repair- 
ing the  within-described  premises  for  more 
than  15  days  at  any  one  time;  or  If  the  in- 
terest of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership;  or  If  the  sub- 
ject of'  insurance  be  a  building  on  groond 
not  owned  by  the  insured  in  fee  simple;  or 
if  the  subject  of  insurance  be  personal  prop- 
erty,  and  be  or  become  encnmbered  by  a 
chattel  mortgage ;  or  if  with  the  knowledge 
of   the  insured,    foreclosure  proceedings    be 
commenced,  or  notice  given  of  sale  of  any 
property  covered  by  this  policy  by  virtue  of 
any  mortgage  or  trust  deed ;  or  if  any  change, 
other  than  by  the  death  of  the  insured,  take 
place  In  the  interest,  title,  or  possession  of 
the  subject  of  insurance  (except  change  ot 
occupants  without  increase  of  hazard),  wheth- 
er by    legal    process    or    Judgment  or    by 
voluntary  act  of  the  insured,  or  othorwise; 
or  If  this  policy  be  assigned  before  a  loss ; 
or  if  illuminating  gas  or  vapor  be  generated 
In  the  described  building  (or  adjacent  there- 
to for  use  therein)." 

It  was  shown  that  the  plaintiffs  kept  a  day 
book,  or  what  is  sometimes  called  a  "blotter," 
In  which  they  entered  all  their  daily  s&les 
as  the  sales  occurred  in  substantially  the 
following  form :  In  the  event  that  it  -was 
a  cash  sale,  they  would  enter  so  much  cash. 
In  the  event  the  goods  were  sold  on  credit, 
they  would  enter  the  name  of  the  purchaser 
thus: 

John  Smith,  Dr. 

To  2pr.  shoes  at  $2.00 ^   OO 

Tolhat*5.00 O  Oiy 

SuKar.... X   tiO 

Coffee 1   OOi 

Tob.,  10  lbs.,  at  50c S   OO 

In  this  way  each  item  purchased  was  en.~ 
tared  on  the  blotter,  and  its  price  entered 
opposite  on  the  same  page.  One  of  tlteae 
blotters  was  shown  to  contain  196  pages,  aona« 
of  them  less.  It  was  shown  tliat  daring  tli« 
year's  business  several  of  these  bad  accrtxn-a. 
lated,  and  were  never  kept  in  an  iron  Ba.fe  on 
other  safe  place,  but  were  habitually  I'Cift  in 
the  store,  and  were  burned  by  the  8aick«  Qp, 
tbat  destroyed  the  goods  In  Question,    t^  ^vaj 
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Cortber  Bbown  tbat  the  cash  saled  shown  by 
tbeee  blotters  were  copied  Into  a  cash  book, 
and  tbat  the  credit  sales  were  copied  Into  a 
ledgor,  which  was  exhibited  to  the  coort  and 
]nry,  bnt  tbat  In  more  than  half  the  sales  the 
Items  were  not  copied,  bnt  a  snmmary  only. 
The  only  books  kept  by  the  plaintiffs  were  the 
ledger,  the  blotters,  the  cash  book,  and  an  In- 
voice book.  These,  with  the  original  bills, 
constituted  all  the  records  kept  by  them.  They 
took  an  Inventory  January  12, 1908,  and  from 
that  date  they  kept  all  the  invoices  or  origi- 
nal bills  of  goods  purchased,  and  exhibited 
game  at  the  trial.  They  kept  a  blotter,  which 
showed  all  cash  and  credit  sales  up  to  the 
night  before  the  fire  occurred.  This  blotter 
showed  the  name  of  the  purchaser,  and  the 
items  tbat  he  purchased,  and  their  value  or 
price  at  which  they  were  sold.  Bach  night 
these  would  be  transferred  to  the  ledger. 
The  entry  In  the  ledger  would  show  the  name 
of  the  pnrchaser,  sometimes  it  wonld  show 
the  items  Just  as  the  blotter  did,  and  some- 
diiies  It  would  show  only  the  name  of  the 
purchaser,  and  the  total  of  that  day's  pur- 
chase. They  also  kept  a  cash  book,  to  whidi 
all  cash  sales  were  transferred.  The  cash 
book  and  ledger  were  preserved  in  a  fireproof 
safe,  and  exhibited  at  the  trial.  They  also 
kept  an  invoice  book  In  which  a  statement  of 
all  goods  purchased  was  entered.  This,  book 
was  preserved  and  exhibited  at  the  trial. 

The  poUcy  was  Issued  on  December  19. 1902, 
and  the  goods  were  destroyed  by  flre  on 
December  18,  1903.  On  May  3,  1908,  J.  W. 
Cooke,  the  agent  who  issued  the  policy,  and 
who  was  also  cashier  of  the  bank,  put  upon 
the  policy  sued  on  a  loss  payable  clause,  mak- 
ing it  payable  to  the  First  National  Bank  of 
Carthage  as  its  Interest  might  appear.  And 
on  the  lltb  day  of  May,  1903,  the  general 
agents  of  the  company  wrote  to  said  agent 
as  follows:  "Dallas,  Texas,  May  11,  1903. 
N'o.  2,487,543  Fire  Association  and  No.  2,322,- 
284  Scottish  Union.  Andrews  &  Matthews. 
J.  W.  Cooke,  Esq.,  Carthage,  Texas. — 
Dear  Sir:  We  have  yonr  Indorsements  of 
the  3d  inst,  attaching  a  loss  payable  clause 
to  these  policies,  making  them  payable  to  the 
First  National  Bank  of  Carthage.  As  these 
policies  cover  on  a  stock  of  general  mer- 
chandise, we  beg  to  say  that  we  can- 
not approve  these  Indorsements.  Both  these 
companies  object  to  a  loss  payable  clause 
on  policies  covering  on  personal  prop- 
erty, and  we  will  have  to  ask  you  to  eliminate 
this  clause  by  another  indorsement  We  hope 
yon  can  do  this  and  let  us  have  copies  on 
regular  Indorsement  blanks  of  the  compa- 
nies, showing  the  matter  has  had  attention. 
Tours  truly,  [Signed]  Trezevant  &  Cochran, 
General  Agents."  Cooke  testified  that  he  re- 
ceived this  letter,  and,  in  compliance  with  the 
directions  therein  given,  eliminated  that  loss 
payable  clause  from  the  policy;  that  after 
this  had  been  done,  to  wit,  on  the  18th  day  of 
May,  1908,  said  Cooke  procured  the  insured  to 
execute  tbe  following  agreement:    "The  state 


of  Texas,  County  of  Panola.  Cartilage,  Tex- 
as, May  18,  1903.  This  is  to  certify  tbat  we 
have  this  day  delivered  to  J.  W.  Cooke, 
cashier  of  First  National  Bank,  policy 
8,481,699,  L.  &  li.  Fire  Insurance  Co.;  No. 
297,246,  Southern  Insurance  Co.;  No.  1,081, 
Phoenix  Insurance  Co. ;  2,487,648,  Fire  Asso- 
ciation of  Philadelphia ;  22,  622,847,  Scottish 
Union  &  National.  And  it  Is  agreed  and 
understood  that  in  case  of  a  loss  under  said 
policies  that  the  amount  due  on  said  policies 
to  be  paid  to  J.  W.  Cooke,  cashier  First 
National  Bank  of  Carthage,  Texas.  [Signed] 
Andrews  &  Matthews.  Witness :  J.  G.  Wool- 
worth."  Cooke  testified  that  in  pursuance 
of  this  last  agreement  the  policy  was  deliver- 
ed to  him,  and  of  the  execution  of  this  agree- 
ment and  the  delivery,  of  the  policy  there- 
under to  him  he  never  notified  the  defendant 
company  until  after  the  property  covered  by 
the  policy  was  destroyed  by  flre.  He  further 
teslfled,  in  substance,  that  the  purpose  of 
having  the  loss  payable  clause  in  the  policy, 
and  the  purpose  of  having  the  insured  to 
make  the  transfers  after  this  clause  had  been 
eliminated  from  the  policy,  was  to  secure 
the  First  National  Bank  of  Carthage  In  the 
payment  of  the  indebtedness  at  that  time 
about  $3,000,  and  at  the  date  of  the  trial 
about  $2,000.  He  stated  that  he  did  not  think 
he  was  binding  the  insurance  company ;  that 
he  was  acting  for  the  bank,  and  not  for  the 
insurance  company. 

It  is  unnecessary  to  discuss  the  various 
assignments  of  error  categorically.  The  ques- 
tions presented  by  the  record  are  concisely 
stated  in  appellant's  brief  as  follows  :"(l) 
Was  the  policy  avoided  by  the  breach  of  the 
iron-safe  clause?  (2)  Did  the  assignment  of 
the  policy  to  J.  W.  Cooke,  cashier  of  tho 
First  National  Bank  of  Carthage,  under  the 
circumstances  of  this  case,  avoid  the  policy? 
(3)  Did  the  concealment  of  the  assignment 
of  the  policy  avoid  same?  (4)  If  the  policy 
has  not  been  avoided,  did  the  conduct  of 
Cooke,  the  agent  of  the  appellant  company, 
in  compelling  it  to  carry  a  risk  of  a  kind  and 
character  that  it  bad  instructed  him  tbat  It 
would  not  carry,  make  him  liable  for  what- 
ever loss  was  incurred  by  appellant?  Grow- 
ing out  of  these  questions  is  the  further  one : 
In  view  of  the  fact  tbat  the  iron-sate  clause 
of  the  policy,  if  complied  with  at  all,  was 
only  substantially  complied  with,  did  not  the 
court  err  in  taking  the  question  of  substantial 
compliance  from  the  Jury,  and  perempto- 
rily instructing  them  to  find  a  verdict  for  the 
plaintiffs?  And  did  not  the  court  err  in  tak- 
ing from  the  Jury  the  question  of  liability 
of  Cooke,  the  agent,  on  the  admitted  facts, 
and  instructing  a  verdict  in  his  favor?" 

We  think  all  of  these  questions  should  be 
answered  in  the  negative.  In  our  opinion, 
the  evidence  not  only  fails  to  show  a  breach 
by  plaintiffs  of  the  iron-safe  clanse  of  the 
policy,  but  is  Insufficient  to  raise  an  Issue 
as  to  whether  the  Insured  failed  to  substan- 
tially comply  with  the  requirements  of  said 
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clause.  The  terms  of  the  Iron-safe  clanse, 
before  set  out,  do  not  provide  that  all  of  the 
books  used  by  the  insured  In  the  conduct  of 
their  business  should  be  preserved,  but  only 
required  them  to  keep  and  preserve  a  set  of 
books  which  shall  clearly  and  plainly  present 
a  complete  record  of  the  business  transacted, 
including  all  purchases,  sales,  and  shipments, 
both  for  cash  and  on  credit,  from  the  date  of 
the  inventories  provided  for  in  subsequent 
clauses  of  the  policy.  The  evidence  shows  that 
the  ledger  and  cash  book  contained  a  complete 
record  of  all  the  sales  made  by  plaintiff 
both  cash  and  credit,  and  the  fact  that 
the  several  items  of  merchandise  sold  on 
credit  were  not  shown  in  the  ledger  in  no 
Way  affected  the  completeness  of  the  record 
as  to  the  value  of  the  goods  sold,  and  this 
was  the  only  inquiry  material  to  appellant 
In  the  Issuance  of  the  policy  the  several 
articles  of  merchandise  which  went  to  make 
up  the  stock  of  goods  were  not  valued  or 
insured  separately,  and  therefore  it  was  no 
concern  of  appellant  as  to  what  were  the 
articles  sold.  All  that  it  was  entitled  to 
know  was  the  value  of  the  goods  sold,  in 
Order  that  it  might,  by  subtracting  the  gross 
amount  of  sales  from  the  value  of  the  goods 
as  shown  by  the  inventories  and  invoices, 
ascertain  the  amount  of  loss.  The  books 
kepft  by  the  Insured  and  presented  on  the  trial 
furnished  this  information  and  show  a  com- 
pliance by  th^  assured  with  the  terms  of 
their  contract.  If  the  appellant  tot  any 
reason  desired  the  insured  to  preserve  the 
day  books  or  blotters  showing  the  several 
items  of  merchandise  sold,  or  deemed  it 
Important  that  the  record  of  the  business 
which  it  required  the  insured  to  keep  should 
contain  such  itemized  statement,  it  should 
have  inserted  such  requirement  in  the  con- 
tract of  insurance.  No  rule  is  more  Just 
and  none  more  firmly  established  by  the 
decisions,  than  that  which  requires  that 
clauses  of  forfeiture  in  a  policy  of  insurance 
be  construed  most  strongly  against  the  in- 
surance company.  The  company,  having 
agreed  to  assume  the  risk  of  loss  and  having 
received  the  consideration  therefor,  can 
escape  liability  only  by  shovring  that  the 
insured  was  guilty  of  some  act  or  omission 
which  in  some  way  contributed  to  the  loss, 
or  which  was  in  violation  of  the  plain  and 
unequivocal  terms  of  the  contract  of  insur- 
ance. Bills  V.  Insurance  Co.,  87  Tex.  551, 
29  S.  W.  1063,  2»  L.  R.  A.  706,  47  Am.  St 
Rep.  121 ;  Ooddard  v.  Insurance  Co.,  67  Tex. 
71,  1  S.  W.  906,  60  Am.  Rep.  1 ;  Insurance  Co. 
V.  Hazlewood,  75  Tex.  347,  12  S.  W.  621,  7 
L.  R.  A.  217.  16  Am.  St  Rep.  893;  Wood  on 
Fire  Ins.  SS  60,  181.  If  our  conclusion 
that  the  evidence  fails  to  show  even  a  tech- 
nical violation  by  the  insured  of  the  iron-safe 
clause  is  not  sound,  we  are  of  opinion  that 
upon  the  facts  stated,  no  other  reasonable 
conclusion  can  be  reached  than  that  there 
was  a  substantial  compliance  by  the  insured 
■wltb  the  requirement  of  said  clause,   and 


therefore  the  trial  court  did  not  err  in  failing 
to  submit  this  issue  to  the  jury.  Insurance 
Co.  ▼.  Pearlstone  (Tex.  Civ.  App.)  4S  S.  W. 
838;  Brown  v.  Insurance  Co.,  89  Tex.  596, 
85  S.  W.  1060;  Railway  (3o.  v.  Faber.  T7 
Tex.  155,  8  S.  W.  64. 

The  transfer  and  delivery  of  the  policy 
to  Cooke  as  collateral  to  secure  the  payment 
of  the  indebtedness  due  the  bank  was  not  a 
violation  of  the  clause  prohibiting  the  as- 
signment of  the  policy  before  loss.  It  seems 
to  be  well  settled  that  ai  clause  in  a  policy 
of  insturance  which  in  general  terms  prohibits 
its  assignment  before  loss  should  be  construed 
as  only  intending  to  prohibit  a  complete 
and  absolute  divestiture  of  title  by  the  in- 
sured, and  not  a  mere  conditionai  transfer 
to  a  creditor,  which  in  effect  would  only 
give  the  creditor  a  lien  upon  the  proceeds 
of  the  policy.  In  event  of  loss,  to  secure 
his  unpaid  indebtedness.  Key  v.  Insurance 
C!o.  (Mo.  App.)  74  8.  W.  164;  ElUs  v.  Krento- 
Inger,  27  Mo.  314,  72  Am.  Dec.  270;  True  v. 
Insurance  Co.  (O.  C.)  26  Fed.  83;  Griffey  v. 
Insurance  Co.,  100  N.  T.  417,  3  N.  B.  309,  53 
Am.  Rep.  202;  L^nde  v.  Insurance  Co.,  139 
Mass.  573,  29  N.  £!.  222;  Joyce  on  Ins.  f{ 
311-2316;  2  May  on  Ins.  {  379;  Ostrander  on 
Ins.  i  212.  Applying  the  rule  hetace  stated 
as  to  the  construction  of  clauses  of-  forfeiture 
In  contracts  of  this  character,  we  think  It 
clear  that  the  transfer  of  the  policy  as  col- 
lateral to  secure  the  bank  should  not  be  con- 
sidered a  violation  of  the  clause  prohibiting 
its  assignment  If  the  insured  had  the  right 
under  the  policy  to  transfer  It  as  collateral 
to  secure  their  Indebtedness,  the  subsequent 
act  of  appellant  In  refusing  to  allow  the 
loss  payable  clause  to  be  attached  to  the 
policy  In  no  way  affected  that  right  because 
appellant  could  not  without  the  -consent  of 
the  Insured,  place  any  additional  conditions 
in  the  policy  after  it  was  issued,  and,  so  far 
as  Andrews  &  Matthews  are  concerned,  it 
Is  immaterial  what  construction  is  placed 
upon  the  letter  of  Messrs.  Trezevant  &  Coch- 
ran directing  that  the  loss  payable  clause 
be  eliminated  from  the  policy. 

It  necessarily  follows  that,  as  Andrews 
ft  Matthews  had  the  right  to  transfer  the 
policy  as  collateral,  the  appellee  Cooke,  as 
cashier  of  the  bank  for  whose  benefit  the 
transfer  was  made,  should  not  be  held  liable 
to  appellant  on  the  gronnd  that  he  acted 
fraudulently  in  accepting  said  transfer  and 
falling  to  notify  appellant  that  it  had  been 
made,  notwithstanding  the  fact  that  he  was 
also  appellant's  agent  unless  his  acta  were 
in  violation  of  his  known  duty  to  appellant 
and  by  his  concealment  of  the  fact  of  said 
transfer  appellant  was  caused  to  suffer  loss. 
The  refusal  of  the  appellant  to  allow  the 
loss  payable  clause  to  be  attached  to  the 
policy  and  its  instructions  to  Cooke  to  elimt- 
nate  said  clause  was  not  a  notification  to 
him  that  it  would  cancel  the  policy  if  An- 
drews &  Matthews  should  transfer  it  as 
collatOTal.    The  lettw  ot^Treaevant  ft  Oocb- 
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ran  only  Informed  Ckwke  that  the  appellant 
was  onwlUlng  to  become  bound  by  contract 
to  pay  any  one,  otber  tban  the  owner  of 
goods,  for  any  loss  that  might  occur  under 
the  policy.  This  was  not  saying  that  appel- 
lant would  cancel  the  contract  in  event  the 
Insured  should  transfer  It  as  collateral,  or 
that  It  was  unwilling  that  such  transfer 
should  be  made.  It  is  not  contended  that  the 
transfo:  of  the  policy  Increased  the  risk  or 
contributed  in  any  way  to  the  Idss.  It  is 
true  that  appellant  now  claims  that  it  would 
have  promptly  canceled  the  policy  if  it  had 
known  that  the  transfer  had  been  made ;  but 
appellees  had  no  notice,  either  through  the 
terms  of  the  policy  or  from  the  letter  in 
regard  to  the  loss  payable  clause,  that  ap- 
pellant would  object  to  the  transfer  of  the 
policy  as  collateral.  We  do  not  think  the 
issue  of  false  representation  or  fraudulent 
concealment  of  the  truth  is  raised  by  the 
evidence,  even  if  It  be  conceded  that  if 
appellant  had  been  Informed  of  the  transfer 
it  would  have  canceled  the  policy. 

We  are  of  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed,  and 
it  has  been  so  ordered. 

Affirmed. 


SPARKS  V.  CRfiSCGNT  LUMBBR  CO.  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    June  28, 
1905.) 

1.  Loos     AND     LOOOINGH-LABOBXBa'     LlKNB^ 

Statutes. 
Where  petitioners  were  engaged  b^  an  in- 
solvent mill  comjwny  to  haul  logs  with  their 
own  teams  at  a  certain  price  per  1000  feet, 
petitioners  were  not  "laborers"  and  were  not 
entitled  to  a  preferred  lien  for  the  amount  due 
tb<>m,  under  Sayles'  Ann.  Civ.  St  1897,  art. 
3339a,  providing  that,  whenever  anv  "laborer" 
may  labor- or  perform  any  service  in  any  mill 
by  virtue  of  any  contract  or  agreement,  etc.,  he 
shall  have  a  first  lien. 

[Eld.  Note. — For  cases  in  point,  see  voL  88, 
Cent.  Dig.  Logs  and  Logging,  K  60-60.] 

2.  Same— FiUNO  Claims— Tiuc. 

Sayles'  Ann.  Civ.  St.  1887,  art  3339c,  pro- 
viding that  all  wages,  if  service  is  by  agreement 
performed  by  the  day  or  week,  snail  be  due 
and  payable  weekly,  or  if  by  the  month  shall 
be  dne  and  payable  monthly,  did  not  prevent 
day  laborers  from  contracting  that  their  wages 
sboald  be  dne  and  payable  the  10th  of  the  suc- 
ceeding month,  so  that,  such  contract  having 
been  made,  the  filing  of  a  claim  of  lien  there- 
for within  30  days  after  the  due  date  was 
sufficient  to  fix  the  lien,  within  article  3339b, 
reqairing  saeb  filing  within  SO  -days  after  the 
iDoebtedneas  "shall  have  accrued." 

3.  Sakk— Pbofbbtt  Subject  to  Lixr. 

Sayles'  -Ann.  Civ.  St.  1897.  art.  8339a, 
provides  that  whenever  any  laborer  shall  per- 
form services  in  any  mill  by  virtue  of  any  con- 
tract or  agreement  in  order  to  secore  the  pay- 
ment of  the  amount  dne  he  shall  have  a  first 
Hen  on  all  products,  machinery,  tools,  fixtures, 
and  appurtenances,  goods,  wares,  merchandise, 
rhattels,  or  thing  or  things  of  whatsoever 
character,  that  may  be  created  in  the  whole 
or  part  by  the  labor  of  such  person  or  neces- 
sarily connected  with  the  performance  of  such 
labor  or  service  which  may  l>e  owned  by  the 
emi^oyen.    HM,  that  a  sawmill  and  the  ma- 

*Writ  of  arror  denied  by  Supreme  Court  November 
24.  IMf. 


chinery  contained  therein  were  subject  to  a 
lien  for  laborers'  wages  performed  in  operating 
the  same. 

Appeal  from  DUtrict  Court,  OaivestoB 
County;  Geo.  E.  Manzi,  Special  judge. 

Action  by  the  Darlington-MlUer  Lumber 
Company  against  the  Crescent  Lumber  Com- 
pany for  the  foreclosure  of  certain  Hens,  In 
which  B.  I.  Sparks  was  appointed  receiver 
for  defendant  company.  From  a  judgment 
sustaining  certain  laborers'  liens,  the  receiver 
appeals.    Reversed  in  part 

Rehearing  denied. 

Maco  &  Minor  Stewart  for  appellant 
Davis  &  Davis,  for  appellees. 

CILL,  J.  The  Darlington-Miller  Lumber 
Company,  a  corporation,  sued  the  Crescent 
Lumber  Company,  also  a  corporation,  to  re- 
cover upon  certain  notes  and  accounts  and  for 
foreclosure  of  Hens  securing  them.  A  re- 
ceiver was  prayed  for  and  B.  L  Sparks  was 
duly  appointed.  A  number  of  persons  hold- 
ing claims  as  laborers  against  the  defunct 
corporation  intervened  for  the  enforcement 
of  their  claims,  and  asserted  Hens  on  the  saw- 
mill and  planer  under  the  act  of  1897.  In- 
terveners Dowdle  and  Crain  asserted  claims 
earned  under  a  contract  for  hauling  logs  by 
their  own  labor  with  their  own  teams,  to  t>e 
paid  |S  per  1,000  feet  of  logs  hauled  by  them. 
Interveners  Bamett  Olgin,  Bates,  and  Morton 
were  employed  in  the  mill  and  planer  by 
the  month,  and  performed  services  from 
November  1  to  December  13,  1903;  their 
wages  for  the  month  of  November  being  pay- 
able December  10,  1903,  and  their  wages  for 
December  being  payable  January  10,  1904. 
The  others  who  Intervened  as  laborers  were 
employed  at  a  fixed  price  per  day,  and  each 
employe  received  what  was  called  a  "time 
check"  at  the  end  of  each  day's  work.  This 
time  check  was  in  effect  a  promise  to  pay  the 
sum  for  which  It  was  given,  and  was  pay- 
able under  the  contract  on  the  10th  of  the 
month  following  its  issuance.  The  corpo- 
ration maintained  what  was  called  a  "com- 
missary," in  which  merchandise  and  supplies 
were  kept  for  sale,  and  the  holders  of  the 
time  checks  could  exchange  them  at  any  time 
for  their  agreed  equivalent  In  goods ;  but  this 
was  optional  with  the  holder.  Those  not 
used  at  the  commissary  or  assigned  to  local 
merchants  In  exchange  for  goods  were  on  the 
first  of  the  succeeding  month  exchanged  for 
dnebills  payable  on  the  10th  of  the  month,  as 
aforesaid.  Their  claims  are  for  labor  per- 
formed l>etween  November  1  and  December  18, 
190S.  A  part  of  the  claims  of  Dowdle  and 
Crain,  as  well  as  of  some  of  the  laborers, 
were  held  by  assignees  who  Intervened  for 
their  enforcement ;  but,  as  no  question  grows 
out  of  the  assignments,  we  do  not  notice  them 
further.  On  January  4,  1904,  the  statutory 
affidavit  was  filed  with  the  lumber  company 
and  with  the  county  clerk  In  support  of  each 
of  the  claims  for  the  purposes  of  fixing  the 
Btatatory  lien.    The  validity  of  thtt  various 
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claims  as  jnst  charges  against  the  corporation 
was  not  questioned,  hut  other  creditors  re- 
sisted the  asserted  liens  on  the  following 
grounds:  As  against  the  claims  of  Dowdle, 
Craln,  and  their  assignees,  it  was  contended 
that  they  did  not  come  within  the  purview  of 
the  statute,  because  the  amounts  were  earn- 
ed under  contract,  rather  than  employment 
and  the  statute  gave  no  Hen  for  the  value  of 
the  use  of  teams.  As  against  all  the  day 
laborers'  claims  for  Hens  It  was  contended 
that  the  affidavits  were  not  filed  In  time.  As 
against  all  the  claims  for  Hens  it  was  con- 
tended that  under  the  terms  of  the  statute 
they  did  not  attach  to  the  mill  and  planer. 
On  the  agreed  facts  stated  above  the  trial 
court  overruled  the  objections,  gave  the  4n- 
terveners  Judgment  for  the  several  amounts 
claimed,  and  held  that  each  of  the  claims 
was  secured  by  the  preference  Hen  provided 
by  the  statute.  The  receiver  has  appealed, 
and  repeats  here  the  contentions  made  in  the 
court  below. 

The  material  parts  of  the  statute  under 
which  the  Hens  are  assigned  are  as  follows: 
"Whenever  •  •  •  any  laborer  •  •  • 
may  labor  or  perform  any  services  in  any 

•  *  •  mill  •  ♦  *  by  virtue  of  any 
contract  or  agreement,  *  •  ♦  In  order  to 
secure  the  payment  of  the  amount  due  by 
such   contract    or    agreement    ♦    •    •    the 

•  •  •  employes  shall  have  a  first  lien  up- 
on all  products,  machinery,  tools,  fixtures, 
appurtenances,  goods,  wares,  merchandise, 
chattels,  or  thing  or  things  of  whatsoever 
character  that  may  be  created  in  whole  or  In 
part  by  the  labor  of  such  persons  or  neces- 
sarily connected  with  the  performance  of 
such  labor  or  service  which  may  be  owned  by 

•  ♦  *  the  aforesaid  employers."  Sayles' 
Ann.  Civ.  St  1897,  art.  3339a.  Article  3339b 
provides  that  "whenever  any  •  •  •  em- 
ployer •  •  •  shall  fall  or  refuse  to  make 
payment  as  hereinafter  provided  in  this 
chapter  •  •  «  aald  operative  •  •  • 
or  laborer  who  stial]  have  performed  services 
of  any  character  shall  make  •  •  •  dupli- 
cate accounts  of  such  service  *  *  *  and 
present    *    *    •    to  the  aforesaid  employer 

•  *  •  one  of  said  duplicate  accounts  with- 
in 80  days  after  said  indebtedness  shall  have 
accrued.  The  other  of  said  duplicate  ac- 
counts shall  within  the  time  hereinabove 
prescribed  be  filed  with   the  county  clerk. 

•  *  *  A  compliance  with  the  foregoing 
requirements    shall    be    necessary    to    fix 

•  *  *  the  Hen."  Article  3339c  provides: 
"All  wages  if  service  is  by  agreement 
performed  by  the  day  or  by  the  week  shall 
be  due  and  payable  weekly,  or  if  by  the 
month  shall  be  due  and  payable  monthly. 

•  •    •» 

Under  these  provisions  the  appellant  con- 
tends that  the  claims  of  Dowdle,  Craln,  and 
their  assignees  are  not  secured  by  a  lien 
because  the  statute  applies  to  laborers,  and 
Dowdle  and  Craln  were  not  laborers  under 
any  proper  definition  of  that  term.    We  are 


of  opinion  the  contentl<Mi  Is  fsonnd.  The 
word  "laborer"  means  one  who  labors  with 
blB  hands  tat  wages,  and  does  not  include 
one  who  contracts  for  the  hanUng  of  lumber 
with  his  wagon  and  team  at  a  fixed  price  per 
1,000  feet  of  lumber  hauled.  Railway  Ca 
T.  Matthews,  75  Tex.  94,  12  S.  W.  976;  18 
Am.  ft  Bng.  Bnc.  Iaw,  p.  72.  He  may  be  more 
properly  termed  a  contractor,  and  his  remu- 
neration, fixed  at  a  round  sum  per  1,000  feet, 
inclndes  the  services  of  himself  and  team; 
the  contract  not  disclosing  what  part  of  the 
consideration  la  earned  by  the  use  of  bit 
team,  considered  separately  from  bis  own 
labor.  It  is  also  true  that  unlike  contracts 
for  personal  services,  he  could  tiave  substi- 
tuted another  for  himself,  or  hired  other 
hands  and  teams,  without  doing  violence  to 
his  contract  The  statute  does  not  provide 
a  Hen  for  the  hire  of  his  team,  and  the  con- 
tract furnishes  no  means  of  separating  the 
value  of  bis  labor  from  the  hire  of  the  team. 
That  feature  of  the  Jndgment  is  ther^ors 
reversed,  and  Judgment  here  rendered,  de- 
creeing that  the  Dowdle  and  Craln  claims, 
whether  held  by  them  or  their  assignees,  are 
unsecured  by  the  statutory  lien. 

Against  the  laborers  who  were  operating 
under  contracts  for  monthly  salaries  the 
point  is  not  made  ttiat  they  did  not  file  their 
accounts  in  time.  But  as  against  those 
whose  compensation  was  fixed  at  so  much 
per  day  it  is  contended  that  at  least  a  part  of 
their  claims  accrued  more  than  30  days  be- 
fore January  4,  1904,  by  force  of  the  pro- 
visions of  article  S339c,  supra.  The  question 
turns  upon  the  fact  Inquiry  as  to  whether 
they  were  day  laborers.  That  their  agreed 
compensation  was  a  fixed  sum  per  day  does 
not  of  itself  control  the  nature  of  their  em- 
ployment Their  salaries  were  payable  in 
cash  monthly  on  the  10th  day,  and  under  the 
terms  of  their  contract  they  could  not 
effectively  demand  payment  sooner.  The 
fact  that  they  had  the  option  to  assign  their 
time  checks  for  goods  or  to  exctiange  them  at 
the  company's  store  for  merchandise  does  not 
alter  this  feature  of  their  contract  They 
were  entitled  under  their  contract  and  under 
the  statute  (article  3339c)  to  payment  in 
current  money,  and  they  were  certainly  free 
to  contract  as  to  the  due  date.  This  being 
true,  their  claims  accrued  not  earlier  than 
December  10th,  and  the  accounts  filed  Janu- 
ary 4th  thereafter  wa«  in  ample  time. 

The  contention  of  appellant  that  article 
S3S9c,  fixing  a  due  date  for  the  wages  of  daily 
and  weekly  laborers,  being  passed  for  the 
benefit  of  other  creditors,  limited  the  tight  of 
day  laborers  to  agree  on  a  due  date,  la  wltii- 
ont  merit  There  Is  nothing  In  Its  terms 
which  forbids  the  right  to  contract  as  to  a 
dne  date,  or  Imposes  upon  such  a  contract  the 
penalty  of  forfeiture  of  the  lien.  The  Hen 
itself  is  predicated  upon  a  contract  and  pre- 
supposes the  right  to  make  it  If  they  con- 
tract to  be  paid  at  the  end  of  each  day,  then 
for  the  purpose  of  fixliMr>^e JUtj^  Jbe  time 
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shall  b«  compnted  from  tbe  end  of  the  wedc 
If  the  payment  is  contracted  to  be  paid  at  tb« 
end  of  each  week,  tbe  time  is  computed  from 
tbe  contract  dne  date,  So  of  employment  by 
tbe  month.  It  la  thus  apparent  that  tbe  laot 
dted  article  waa  enacted  to  free  the  day 
laborer  of  the  necessity  of  computing  tbe 
time  from  the  close  of  each  day's  work. 

The  contention  that  the  statute  was  not 
designed  in  any  case  to  confer  upon  mill 
operatiyes  a  lien  on  the  mill  and  macbinery- 
In  which  the  labor  is  performed  Is  perhaps 
a  question  of  some  difficulty,  due  largely  to 
tbe  confused  and  ambiguous  language  of 
article  3339a.  But  we  are  fairly  convinced 
that  in  a  case  of  tliis  nature  tlie  mill  and 
machinery  is  subject  to  tbe  lien.  The  mill 
was  a  sawmill.  The  product  of  the  laborers' 
work  was  sawed  lumber.  This  was  also  the 
product  of  tbe  mill,  for  It  could  not  be  pro- 
duced, except  as  a  Joint  result  of  the  labor 
and  the  mill.  The  article  gives  tbe  lien  upon 
tools,  machinery,  and  appurtenances  neces- 
sarily connected  with  the  performance  of  the 
work.  The  mill  and  fixtures  come  within 
these  prorUions. 

Except  as  above  Indicated,  the  Judgment  la 
In  all  things  affirmed. 

Affirmed. 

CITY    or   HOUSTON   f  OLOVBR.* 

(Coort  of  Civil  Appeals  of  Texas.    June  22, 
1805.) 

L  Municipal  Cobpobatiohb  — CoRTBAonr'- 
Ckeation  or  Indebtedness. 
An  employment  by  a  citv  of  an  architect  to 
prepare  plana  for  a  proposea  public  building  is 
not  the  creation  of  a  debt,  within  Const,  art. 
11,  H  5.  7,  prohibiting  the  creation  of  a  dd>t 
by  a  mnnicipal  corporation  unless  at  tbe  tima 
of  its  creation  a  tax  be  levied  to  provide  a  fund 
to  pay  tbe  interest  and  create  a  sinking  fund 
for  tbe  payment  of  tbe  debt  at  maturi^,  where 
tlie  parties  intended  that  the  services  should  be 
paid  for  out  of  the  current  revenues  of  the  city. 

2.  Sahk  — Public    Impbovehsnts  —  Acceft- 
ANCK  or  Plans. 

The  city  charter  of  Houston,  which  pro- 
vides for  the  appointment  of  a  board  of  pnolie 
works  to  which  plans  for  public  improvements 
shall  be  referred,  and  which  declares  that  no 
plans  for  any  work  shall  he  accepted  until  the 
report  of  the  board  shall  have  been  received  by 
the  council,  "or  until  after  tbe  expiration  of 
15  days  after  the  matter  was  referred"  to  it, 
authorizes  tbe  council  to  accept  plans  referred 
to  the  board  which  for  more  uian  16  days 
neglects  to  report  thereon. 

3.  SAMK — CONTBACT    FOB    PLANS    rOB    PUBLIO 
BrrXLDINOB— CONTBACT    FOB    CONSTBUCTION, 

A  contract  by  the  city  for  tbe  employment 
of  an  architect  to  prepare  plans  for  a  public 
building  is  distinct  from  any  contract  that  may 
thereafter  t>e  made  for  the  construction  of  the 
building,  and  its  validity  is  not  affected  by  the 
fact  tliat  the  coat  of  the  proposed  building  will 
exceed  $100,000,  and  that  no  election  was  held, 
as  required  by  the  city  charter,  to  determine 
whether  bonds  shonld  be  issued  to  provide 
means  for  the  construction  of  the  building. 

4.  Sams— Sealed  Bids— Nbcessitt. 

Tbe  city  charter  of  Houston,  which  pro- 
rides  tliat  "all  works  of  improvements  and 
public  works"  for  the  city,  the  cost  of  which 
shall   exceed  $C00,  shall  be  let  out  by  sealed 

•Writ  of  error  denied  by  Supreme  Court  November 
1«.  1MB. 


Uds  to  the  lowest  bidder,  and  which  declares 
that  "work  of  whidh  it  is  manifestly  impossible 
to  make  specifications  is  not  embraced  in  this 
requurement,"  does  not  apply  to  tbe  employ- 
ment by  the  city  of  an  architect  to  prepare 
plans  for  a  public  building. 
8.  Saim  —  Kejection  or  Plans— Eiteot  oh 
Liability  to  Pat  Thebefob. 
That  a  city  finally  decided  not  to  use  the 
plans  of  an  architect  for  the  construction  of  a 
public  building  does  not  affect  its  obligation 
to  pay  the  architect  in  accordance  with  the 
contract  employing  him  to  prepare  plans  which 
were  Accepted. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Kittrell,  Judge. 

Action  by  F,  S.  Olover  against  the  city  of 
Houston.  From  a  Judgment  for  plaintift, 
defendant  appeals.    Affirmed. 

'Rehearing  denied. 

T.  H.  Stone  and  W.  J.  Howard,  for  ap- 
pellant Hutcheson,  Campbell  &  Hutcbeson 
and  Andrews,  Ball  &  Streetman,  for  appel- 
lee. 

PliBASANTS,  J.  This  is  a  suit  by  appel- 
lee to  recover  against  tbe  appellant  tbe 
sum  of  17,400,  alleged  to  be  due  him  as 
compensation  for  plans  and  specifications 
for  a  city  ball  and  market  house,  prepared 
and  furnished  by  him  under  a  contract  with 
appellant.  The  following  concise  statement 
of  the  allegations  of  plaintiff's  petition  is 
copied  from  appellee's  brief:  "That  the 
city  of  Houston  had,  prior  to  July,  1001, 
owned  a  building  used  as  a  city  hall  and 
market  bouse,  situated  on  tbe  market  house 
block,  in  said  city,  and  that  this  building 
was  destroyed  by  fire.  That  In  July,  1901, 
tbe  city  council  had  under  consideration  tbe 
matter  of  rebuilding  tbe  city  ball  and  mar- 
ket bouse,  and  upon  the  report  of  a  special 
committee,  to  whom  the  same  had  been 
referred,  adopted  a  motion  of  Alderman 
Boe  'that  the  mayor  appoint  an  architect 
to  prepare  plans  and  specifications  for  a 
market  and  city  hall  building.'  That  under 
this  authority  tbe  mayor  appointed  tbe  plain- 
tilf,  and  by  a  personal  interview  arranged 
with  him  to  meet  with  the  special  market 
building  committee  appointed  by  the  council, 
and  to  prepare  plans  and  specifications  for 
tbe  market  and  city  ball.  Plaintiff  immedi- 
ately met  said  committee,  together  with  the 
mayor,  and  bad  repeated  conferences  with 
them  as  to  the  kind  and  character  of  build- 
ing desired,  discussed  plans  with  them,  sub- 
mitted tbem  preliminary  sketches,  and  ob- 
tained their  ideas,  and  finally  reached  an 
agreement  with  tbem  as  to  the  building  de- 
sired. That  he  prepared  the  plans,  speci- 
fications, and  details,  and  submitted  tbem  to 
tbe  committee,  with  his  estimate  of  the  cost 
of  the  building,  which  was  $240,000.  That 
tbe  committee  on  November  6,  1901,  report- 
ed to  tbe  city  council,  submitting  tbe  plans 
which  had  been  prepared  by  plaintiff.  Tbe 
report  of  tbe  committee  was  adopted,  and 
the  plans  and  specifications  were  referred 
to  tbe  board  of  public   woiics.    That  tbe 
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board  of  public  works  having  failed,  after 
more  than  15  days,  to  make  any  report,  on 
February  8,  1002,  a  motion  was  made  and 
carried  that  Bald  plans  and  specifications 
be  adopted,  and  the  mayor  authorized  to 
advertise  for  bids.  That  on  February  17, 
1902,  the  report  of  the  special  market  build- 
ing committee,  which  had  been  directed  to 
confer  with  the  mayor,  was  adopted,  to  the 
effect  that  the  mayor  advertise  for  bids  for 
the  erection  of  the  city  hall  and  market 
house."  It  was  also  alleged  (1)  that  at  the 
time  the  mayor  appointed  and  employed 
plaintier  It  was  expressly  agreed  that  his 
compensation  for  preparing  the  plans,  sped- 
flcatlons,  and  details  was  to  be  3%  per  cent 
of  the  estimated  cost  of  the  building,  and 
(2)  that  3%  per  cent  of  the  estimated  cost 
of  the  building  was  the  reasonable  value 
of  plaintiffs  services.  With  reference  to 
the  manner  in  which  payment  was  to  be 
made,  It  was  alleged  (1)  that  the  city  had 
sufBcIent  funds  to  pay  same  out  of  Its  cur- 
rent revenue  for  each  of  the  years  1901  and 
1902;  (2)  that  the  city  had  a  special  market 
fund  set  apart  for  the  purpose  of  building 
said  market  and  city  hall,  sufficient  to  pay 
plalntlflC's  demand,  without  the  levy  of  any 
special  tax;  (3)  that  the  old  market  bouse  and 
city  hall  had  been  burned,  and  that  the  city 
held  140,000  of  insurance  policies  on  the 
same,  which  was  due  and  collectible,  and 
that  this  constituted  a  fund  properly  charge- 
able with  this  demand,  and  afforded  a  basis 
for  the  power  given  to  the  mayor  to  contract 
for  plaintiff's  services  and  for  the  dty  coun- 
cil to  Incur  the  obligation,  either  expressly 
or  by  ImpUcaUon,  to  pay  for  plaintiff's  serv- 
ices. In  addition  to  the  general  denial,  de- 
fendant's answer  contained  various  special 
exceptions  and  pleas,  the  nature  of  which 
will  be  hereinafter  disclosed.  The  trial 
court  after  all  the  evidence  had  been  intro- 
duced, instructed  the  jury  to  find  for  the 
plaintiff,  and  upon  the  return  of  a  verdict 
as  directed  judgment  was  rendered  accord- 
ingly. 

The  undisputed  evidence  sustains  all  of 
the  material  allegations  of  the  plaintiff's 
petition  before  set  out  The  evidence  as  to 
what  was  understood  by  the  parties  at  the 
time  plaintiff  was  employed  in  regard  to 
when  he  should  be  paid  and  from  what 
source  the  money  to  compensate  him  would 
be  derived  is  as  follows:  Plaintiff  testified 
that  at  the  time  he  was  employed  nothing 
was  said  as  to  how  or  when  be  was  to  be 
paid,  and  that  there  was  nothing  said  as 
to  what  source  the  money  was  to  come 
from,  and  he  asked  nothing  about  It  but 
supposed  he  was  dealing  with  men  who 
knew  what  they  were  doing,  and  that  he 
would  be  paid.  No  special  tax  was  levied 
to  provide  funds  with  which  to  pay  for  the 
plans,  and  no  special  provision  of  any  kind 
was  made  to  pay  plaintiff  at  the  time  the 
contract  with  him  was  entered  Into.  On 
April  8,  1902,  after  the  bids  for  the  con- 


struction of  the  buildings  submitted  In  re- 
sponse to  the  advertisement  of  February  17, 
1902,  had  been  rejected  and  the  mayor  di- 
rected to  readvertlse,  the  dty  council  passed 
the  following  resolutions:    "Whereas,  on  or 
about  the  5th  day  of  August  A.  D.  1901,  the 
Honorable  John  D.  Woolford,  mayor  of  the 
dtjr  of  Houston,  acting  for  and  on  behalf  of 
the  dty  of  Houston,  and  acting  In  accord- 
ance with  the  directions  of  the  city  council 
of  the  city  of  Houston,  being  duly  and  legal- 
ly authorized  thereunto,  did  make  and  enter 
Into  a  contract  with  F.  S.  Olover,  of  Harris 
county,   Texas,   wherein  and  whereby   the 
said  F.  S.  Olover  was  employed  on  behalf 
of  the  dty  of  Houston  to  make,  draft  pre- 
pare, and  finish  plans  and  specifications  for 
the  dty  of  Houston  for  the  erection  of  a 
market  house  and  city  hall,  for  which  said 
services  the  said  dty  of  Houston  agreed, 
bound,  and  obligated  Itself  well  and  &uly 
to  pay  unto  the  said  F.  S.  Glover  the  sum  of 
three  and  one-half  per  cent  of  the  estimated 
cost  of  the  buildings,  for  which  plans  and 
specifications  were  to  be  drawn  by  the  said 
F.  S.  Glover,  as  aforesaid:  and  whereas,  the 
said  F.  S.  Glover  has  duly  performed  his 
part  of  the  contract  and  made,  prepared, 
finished,  and  furnished  to  the  dty  of  Hous- 
ton the  plans  and  specifications  for  a  market 
house  and  dty  hall  for  the  city  of  Houston 
of  the  estimated  value  of  two  hundred  and 
forty  thousand  dollars  ($240,000.00),  as  evi- 
denced by  the  estimate  of  the  said  architect 
and   the   bids   of   contractors   and   builders 
taken  thereon,  whidi  said  plans  and  specifi- 
cations, so  made,  prepared,  finished,  and  fui^ 
nished  by  the  said  F.  S.  Glover,  were  deliver- 
ed to  the  city  of  Houston,  and  by  the  dty 
coundl  referred  to  the  board  of  public  works, 
and  after  a  consideration  of  said  plans  and 
specifications   by  the  said  board  of  public 
works    for    more   than   fifteen    days,    said 
plans  and  speclficattons  so  prepared  and  fur- 
nished by  said  F.  S.  Glover  were  duly  con- 
sidered by  the  dty  council  of  the  dty  of 
Houston,  and  in  all  things  duly  and  legally 
adopted,  received,  and  accepted  by  the  said 
dty  of  Houston,  and  said  work  of  said  F. 
S.  Glover  having  been  done  in  accordance 
with  his  employment  by  the  dty  of  Houston, 
and  being  In  all  things  acceptable  and  satis- 
factory to  said  dty,  and  having  hem  duly 
and  legally  adopted  and  accepted  bjr  said 
city,  and  said  sum  of  money  contracted  to  Ih» 
paid  the  said  Glover  now  being  due:    There- 
fore, be  It  resolved,  by  the  dty  council  of 
the  dty  of  Houston,  that  the  mayor  and 
finance  committee  be,  and  they  are  hereby, 
authorized  and  required  to  pay  to  the  said 
F.  8.  Olover  the  sum  of  eight  thousand  foar 
hundred  dollars  ($8,400.00),  being  In  full  for 
his    services    as  architect  In    drawing,  pre- 
paring, finishing,  and    furnishing  the    plans 
and  specifications  made  by  him  for  the  dty  of 
Houston,  and  adopted  and  accepted  by  said 
city,  the  said  amount  being  three  and  oxte- 
half  per  cent  upon  the  estimated  cost   of 


Tez^ 


CITY  OF  HOUSTON  ▼.  GLOVER. 


427 


the  buildings  for  which  the  aald  plans  and 
specifications  were  prepared  by  the  said  F. 
S.  Glover.  Be  it  further  resolved  that  of 
the  said  sum  of  eight  thousand  four  hundred 

dollars  (98,400.00)  the  sum  of  9- be  paid 

to  the  said  F.  S.  Glover  in  cash,  and  for  the 

remaining  sum  of  | the  mayor  of  the 

dty  of  Houston  be,  and  he  is  hereby,  au- 
thorized and  required  to  execute  and  deliver 
to  the  said  F.  S.  Glover  the  note  of  the 

said  city,  payable  days  after  date, 

to  F.  S.  Glover,  or  order,  for  the  sum  of 

$ ,  without  interest  to  maturity,  and 

that  said  note  be,  and  the  same  is  hereby, 
authorized  and  required  to  be  paid  out  of 
the  current  funds  of  the  city  of  Houston, 
arising  from  taxes  collected  by  the  said 
city  of  Houston  for  the  year  1902."  Shortly 
after  this  resolution  was  adopted  there  was 
a  change  in  the  city  administration,  and 
the  new  council  decided  not  to  use  the  plans 
prepared  by  plaintiff,  and  refused  to  pay 
him  the  balance  of  (7,400  due  him  therefor 
under  his  contract  with  the  former  adminis- 
tration. It  is  impossible  to  accurately  state 
from  the  testimony  in  the  record  what 
were  the  revenue  receipts  of  the  city  for 
the  years  1901  and  1902.  It  appears,  how- 
ever, that  in  addition  to  the  anticipated 
revenues  from  taxation  for  the  year  1901 
there  was  dae  the  dty  the  following 
amounts:  From  the  street  car  company  on 
paving  account  $80,000;  insurance  on  the 
market  house,  which  had  been  destroyed  by 
Are,  $40,000.  Of  these  amounts  the  city  col- 
lected in  1902  $82,600  from  the  street  car 
company,  and  $28,400  on  the  insurance  claim. 
It  was  shown  that,  including  these  amounts, 
the  current  revenues  for  each  of  said  years 
exceeded  the  current  disbursements  of  the 
city  by  a  larger  amount  than  that  contract- 
ed to  be  paid  plaintiff.  It  further  appears 
that  since  1887  the  city  had  made  no  provi- 
sion for  a  sinking  fund  to  pay  its  outstand- 
ing bonded  indebtedness,  and  that  the  reve- 
nue derived  from  its  bond  tax  in  excess  of 
the  amount  necessary  to  pay  the  interest 
on  the  bonds  had  been  turned  into  the  gener- 
al fund  and  used  to  pay  current  expenses. 

Defendant  resisted  plaintifTs  claim  in 
the  court  below  on  the  following  grounds: 
First.  Because  the  contract  sued  on  is  il- 
legal and  void,  in  that  it  was  an  attempt 
by  a  municipal  corporation  to  create  debt 
against  itself  without  at  the  same  time 
making  provision  for  the  assessment  and 
levy  of  an  annual  tax  sufficient  to  pay  the 
interest  thereon  and  to  create  a  sinking  fund 
of  at  least  2  per  cent,  for  the  payment 
of  said  debt  at  maturity.  Second.  Because 
said  contract,  being  a  matter  pertaining  to 
public  improvements,  was  required  by  the 
city  charter  to  be  approved  by  the  board 
of  public  works,  or,  if  disapproved  by  said 
board,  to  be  authorized  by  a  vote  of  two- 
thirds  of  the  aldermen  of  the  city,  and,  not 
baviog  been  so  approved  or  authorized,  it 
is  Illegal  and  void.    Third.    That  the  con- 


tract is  UI^^I  and  void  because  It  grew 
out  of  the  proposed  construction  of  public 
works  the  cost  of  which  would  exceed  $100, 
000,  and  the  construction  of  which  would 
require  the  issuance  of  bonds  by  the  city, 
and  no  election  to  determine  whether  or  not 
such  bonds  should  be  issued  had  been  held 
as  required  by  the  city  charter.  Fourth. 
That  the  contract  was  illegal  and  void,  be- 
cause it  was  a  contract  for  a  public  work 
for  the  city  providing  for  the  expenditure  of 
a  greater  amount  than  $500,  and  was  not 
let  out  on  a  sealed  competitive  bid  as  re- 
quired by  the  city  charter.  These  defenses 
were  presented  by  special  exceptions  to  the 
petition  and  by  special  pleas. 

We  shall  not  consider  appellant's  several 
assignments  of  error  in  detail.  In  our  opin- 
ion none  of  the  ohjectlons  urged  to  the 
Judgment  of  the  court  below  are  valid.  The 
employment  of  appellee  by  the  city  to  pre- 
pare plans  and  specifications  for  the  build- 
ings which  it  proposed  to  construct  was 
not  the  creation  of  a  debt,  in  the  purview 
of  sections  5  and  7  of  article  11  of  the  Gon- 
stltntlon,  which  prohibits  the  creation  of 
a  debt  by  a  municipal  corporation  unless 
at  the  time  of  its  creation  a  tax  be  levied 
to  provide  a  fund  to  pay  the  interest 
and  create  a  sinking  fund  for  the  payment 
of  the  debt  at  maturity.  The  fees  paid  the 
architect  for  the  preparation  of  plans  and 
si)eclfications  may  properly  be  regarded  as 
a  part  of  the  general  expense  of  construct- 
ing the  buildings;  but  the  contract  for  the 
payment  of  such  fees  may,  as  in  this  case, 
be  entirely  distinct  from  the  contract  for 
the  erection  of  the  building,  and  its  validity 
in  no  way  depends  upon  the  validity  of  the 
building  contract  We  think  both  the  plead- 
ing of  plalntilf  and  the  undisputed  evidence 
show  that  it  was. the  intention  of  the  parties 
that  plaintiff  should  be  paid  for  his  serv- 
ices out  of  the  current  revenues  of  the  city, 
and  there  was  no  attempt  to  create  a  charge 
against  future  revenues,  and  therefore  the 
article  of  the  Constitution  above  referred 
to  has  no  application.  City  of  Waco  v.  Mc- 
Neal,  89  Tex.  83,  33  S.  W.  822;  Corpus 
ChristI  V.  Woessner,  68  Tex.  462;  Smith  v. 
Dickey,  74  Tex.  61,  11  S.  W.  1049;  Price 
V.  Kirk,  90  Pa.-  47 ;  Am.  &  Bug.  Bncy.  Law 
(2d  Eld.)    pp.  823-826. 

The  contention  that  the  contract  with 
plaintiff  was  Illegal,  because  it  was  not  ap- 
proved by  the  board  of  public  works  or  not 
shown  to  have  been  authorized  by  the  vote 
of  two-thirds  of  the  aldermen  of  the  city 
after  rejection  by  said  board,  cannot  be 
sustained.  The  section  of  the  city  charter 
under  which  this  contention  is  urged  is  as 
follows:  "There  shall  be  appointed  by  the 
mayor  and  confirmed  by  the  city  council 
three  citizens  of  the  city,  who  shall  con- 
stitute a  board  of  public  works.  They  shall 
hold  their  offices  for  two  years,  and  until 
their  successors  are  appointed,  and  shall  serve 
gratuitously.    They  i^a^_,^|^  allowed,  how- 
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ever,  five  bandred  dollars  annually,  or  ao 
much  thereof  as  may  be  necessary,  to  cover 
any  expense  incurred  In  the  performance  of 
their  dnties.  All  matters  pertaining  to  pub- 
lic improvements  involving  an  outlay  of  as 
much  as  five  hundred  dollars,  shall  be  re- 
ferred to  said  board  before  they  are  finally 
approved  by  the  conndl;  and  tbey  shall, 
Tvlthln  fifteen  days  thereafter,  make  their 
report  thereon,  and  such  recommendations 
as  tbey  may  deem  expedient  They  shall 
examine  and  pass  upon  all  plans  and  speci- 
fications relating  to  such  improvements,  and 
on  bids  for  the  work  embraced  therein ;  pro- 
vided, that  the  recommendation  of  the  board 
of  public  works,  as  reported  to  the  council, 
shall  be  final,  unless  altered  or  changed  by 
a  .two-thirds  vote  of  all  the  aldermen ;  and 
after  the  completion  of  any  such  work  shall 
examine  and  report  whether  the  same  has 
been  completed  according  to  contract;  and 
no  plans  and  specifications  for  any  snob 
work  shall  be  adopted,  bids  accepted,  con- 
tracts awarded  or  work  accepted  for  any 
such  improvement  until  the  report  of  said 
board  in  reference  to  said  matters  shall  have 
been  received  by  the  council,  or  until  after 
the  expiration  of  fifteen  days  after  the  mat- 
ter was  referred  to  them.  Said  board  may 
also  originate  and  suggest  public  improve- 
ments, and  prepare  and  recommend  plans 
therefor.  Including  all  matters  pertaining  to 
their  construction."  The  undisputed  evi- 
dence shows  a  compliance  with  this  provi- 
sion of  the  charter.  The  plans  and  speci- 
fications were  referred  to  the  board  of  pub- 
lic works  for  approval,  and  after  more  than 
15  days  had  elapsed  and  said  plans  had 
not  been  discovered  or  act^  upon  by  the 
board,  the  city  council,  as  it  was  authorized 

'  to  do  under  the  terms  of  the  charter,  adopted 
said  plans.  Gen.  Laws  1897  (25tb  Leg.)  p. 
63. 

As  we  have  before  stated,  the  contract 
for  the  plans  and  specifications  was  separate 
and  distinct  from  any  contract  that  might 
thereafter  be  made  for  the  construction  of 
a  market  bouse,  and  its  validity  is  not 
affected  by  the  fact  that  the  cost  of  the 
proposed  building  was  in  excess  of  $100,000, 
and  that  no  election  was  held  as  required 
by  the  city  charter  to  determine  whether 
or  not  bonds  should  be  issued  to  provide 
means  for  the  construction  of  said  market 
house.  The  section  of  the  city  charter  which 
provides  "that  all  works  of  Improvements 
and  public  works  for  said  city  of  Houston, 
the  cost  of  which  shall  exceed  the  sum  of 

.five  hundred  dollars  ($500.00)  shall  be  let 
out  by  sealed  bids  to  the  lowest  bidder, 
whom  the  council  in  its  discretion  may  deem 
best,"  has  no  application  to  the  employment 
by  the  city  of  an  architect  to  prepare  plans 
and  specifications  for  a  public  building.  The 
term  "works  of  Improvement  and  public 
works"  clearly  refers  to  the  construction  of 
public  buildings  and  other  permanent  im- 
provements.   We  think  this  is  manifest  from 


the  succeeding  clause  In  the  sectliHi,  which 
provides  that  "work  of  which  it  la  manifestly 
impossible  to  make  qtecificatlons  la  not  on- 
braced  in  this  requirement" 

We  are  of  opinion  the  undisputed  evidence 
establiahea  appellee's  right  to  compensation 
for  his  services,  and  shows  that  the  amount 
claimed  by  him  is  the  amount  agreed  to  be 
paid  him  by  the  appellant,  and  is  also  the 
reasonable  value  of  the  plans  and  specifi- 
cations which  were  prepared  by  him  and 
accepted  by  the  city.  The  fact  that  the  city 
afterwards  decided  not  to  use  said  plans 
in  no  way  lessens  its  obligation  to  pay  ap- 
pellee therefor  in  accordance  with  its  con- 
tract and  agreement  We  are  of  opinion 
that  the  judgment  of  the  court  below  s&ould 
be  affirmed,  and  it  Is  so  ordered. 

Affirmed. 


ST.  LOUIS  SOUTHWESTERN  BY.  OO.  OI" 
TEXAS  V.  IRVINB  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  lOt 
1906.) 

1.  BaoEKBS— Aonons  ros  Sebvicbs— Irsxbuo- 

TIONB. 

In  an  action  for  services  rendered  in  pur- 
chasing property,  where  there  was  a  conflict 
in  the  evidence  as  to  whether  or  not  plaintiff 
had  performed  the  services  which  be  waa  em- 
ployed to  perform,  a  charge  authori^ng  a  re- 
covery for  plaintiff,  without  requiring  the  jury 
to  find  that  he  had  performed  the  stipulated 
services,  was  erroneoas. 

2.  SAUX  — EVIOENCX— iNDEPKNnBira    Tbars- 
ACTIONS. 

In  an  action  for  services  rendered  in  pni^ 
chasing  property  for  defendant,  testimony  as 
to  money  advanced  by  plaintiff  after  the  con- 
summation of  the  purchase  to  procure  an  option 
for  defendant  for  other  property,  and  as  to 
defendant's  failure  to  take  the  property  and  to 
reimburse  plaintiff,  was  irrelevant 
8.  Evidence— Ukatithobizkd  Statekkntb. 

In  an  action  for  services  rendered  by  plain- 
tiff in  purchasing  property  for  defendant, 
testimony  as  to  statements  in  relation  to  the 
transaction,  made  after  the  property  liad  been 
purchased,  by  one  who  has  not  shown  to  liave 
employed  plaintiff  or  to  have  had  any  authority 
to  bind  defendant  by  his  statements,  were  inad- 
missible against  defendant 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
C!ent.  Dig.  Evidence,  {694.] 

4.  Bbokibs— Evidence  or  Eiifi.otment. 

In  an  action  for  services  rendered  by  plain- 
tiff in  purchasing  property  for  defendant,  testi- 
mony that  defendants  agent  solicited  witness 
to  go  to  plaintiff  and  induce  plaintiff  to  nego- 
tiate for  the  purchase  of  the  property,  and 
that  witness  accordingly  went  to  plaintiff  and 
represented  to  him  that  defendant  s  agent  was 
authorized  to  employ  him  on  defendant's  be- 
half, was  admissible  to  show  plaintiff's  employ- 
ment by  defendant's  agent 

5.  Evidence— Hearsay. 

In  an  action  for  services  rendered  by  plain- 
tiff in  purchasing  property  for  defendant  a 
statement  made  to  plaintiff  by  a  third  person, 
wbo  had  no  personal  knowledge  of  the  matter, 
that  defendant's  agent  was  aathorized  by  its 
manager  to  employ  plaintiff,  was  Inadmissible. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence,  IS  1174,  1175,  1185.] 

6.  Witnesses— Impkaohvent — Cbxdibujtt. 

Where  defendant  attacks  the^credihility  of 
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a  witness  by  intTodacins  declarations  made  67 
liim.  plaintiff  may  introduce  other  declarations 
made  by  witness  to  the  contrary  effect,  in  order 
to  counteract  the  prejudicial  effect  of  the  dec- 
larations introduced  by  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  1260.] 

Appeal  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Action  by  F.  Ij.  Irvine  and  another  against 
the  St  Louis  Southwestern  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Rehearing  denied  October  14,  1905. 

Glass,  Estes  &  King,  for  appelUnt  Todd 
ft  ArmlBtead  and  Coke  &  Coke,  for  appellees. 

RAXNBY,  C.  J.  Appellees  sued  the  railway 
company,  appellant,  to  recover  commissions 
for  Berviees  alleged  to  have  been  performed 
by  P.  L.  Irvine,  as  agent  of  the  railway  com- 
pany. In  the  purchase  of  the  Dallas,  Ft 
Worth  ft  Gulf  Railroad  Company,  commonly 
known  as  the  "Dallas  Terminal  Railway,"  etc. 
It  was  alleged  that  Irvine's  claim  had  been 
transferred  to  R.  A.  Ferris  to  secure  the  pay- 
ment of  a  certain  sum  due  by  him  to  Ferris. 
The  railway  company  answered  by  general 
denial  and  specially  denied  that  Irvine  rep- 
resented It  in  the  purchase,  or  that  he  was 
authorized  to  represent  It  A  trial  was  had 
before  a  Jmry,  which  resulted  in  a  verdict  and 
Judgment  for  appellees,  from  which  the  rail- 
way company  prosecutes  this  appeal. 

The  first  assignment  presented  complains 
of  the  court's  charge,  which  is  as  follows : 
"Now,  therefore,  if  you  believe  from  the  evi- 
dence that  J.  R.  England  employed  F.  L.  Ir- 
vine to  negotiate,  or  to  help  negotiate,  the 
purchase  of  the  Dallas,  Ft  Worth  ft  Gulf 
Railroad,  and  agreed  to  pay  him  for  his  serv- 
ices 5  per  cent  on  the  first  |8,000  of  the  pur- 
chase price,  which  might  thereafter  be  agreed 
on  by  the  Dallas,  Ft  Worth  ft  Gulf  Railroad 
and  the  defendant,  and  2^  per  cent  com- 
mission on  such  purchase  price  In  excess  of 
the  $8,000,  and  If  you  further  believe  from 
the  evidence  that  J.  R.  England  had  authority 
from  F.  H.  Brltton  to  employ  F.  L.  Irvine, 
then  you  will  find  for  the  plaintiff."  The  ob- 
jection to  this  charge  is  that  It  fails  to  re- 
quire the  Jury  to  find  that  Irvine  had  per^ 
formed  the  services  that  he  claims  he  was 
employed  to  perform.  For  appellees  to  re- 
cover It  was  necessary  for  the  evidence  to 
show  that  Irvine  performed  the  services  that 
be  was  employed  to  perform,  and  the  court 
should  have  submitted  that  issue  to  the  Jury, 
unless,  as  contended  by  appellees,  the  evi- 
dence Is  conclusive  Irvine  did  perform  the 
services  as  claimed  by  him.  The  testimony 
contained  In  the  record  is  voluminous,  and  we 
will  not  take  the  time  to  discuss  it,  but  will 
content  ourselves  with  the  statement  that, 
as  to  Irvine  being  authorized  to  act  for  the 
railway  company  and  as  to  his  performing 
the  services  for  it  where  the  witnesses  were 
In  a  positioa  to  know,  the  testimony  for  the 


railway  company  and  that  for  the  appellees 
was  in  direct  conflict  and  was  not  of  such  a 
conclusive  character  as  that  the  court  was  au- 
thorized to  assume  that  Irvine  had  performed 
the  services  for  the  railway  company,  but 
should  have  submitted  to  the  Jury  for  their 
determination  that  Issue  whicE  was  omitted 
from  the  charge.  It  is  frankly  conceded  by 
appellees'  counsel  that  if  the  testimony  on 
this  issue  in  favor  of  appellees  is  controverted 
by  appellant's  testimony,  then  the  charge  Is 
erroneous.  We  have  carefully  considered  the 
evidence,  and,  while  the  argument  of  counsel 
for  appellees  is  ingenious  and  plausible,  we 
have  reached  the  conclusion  that  there  was 
such  a  conflict  that  the  court  was  required  to 
have  the  Jury  pass  upon  It 

The  court  permitted  Irvine  to  testify,  over 
appellant's  objection,  in  eflfect  that  after  the 
contract  for  the  purchase  of  the  Terminal 
Railway  had  been  closed  and  signed  he  met 
F.  H.  Brltton,  who  was  the  manager  of  appel- 
lant and  Brltton  showed  him  a  chart  of  some 
land,  that  he  wanted  to  buy  to  complete  the 
yards,  and  that  he  had  to  have  an  option  on  it 
and  wanted  him  to  see  the  owner  and  get  the 
option;  that  he  saw  the  owner,  who  would  not 
give  an  option,  but  would  sell ;  that  he  thai 
'phoned  to  Brltton,  who  was  then  in  Louisi- 
ana, that  he  could  not  get  an  option,  but 
would  have  to  buy.  Brltton  told  him  to  get 
the  option;  that  be  was  not  authorized  to 
buy.  He  told  Brltton  that  the  only  way  to 
get  an  option  was  to  put  up  $250,  which  Brlt- 
ton authorized  him  to  do,  and  which  he  did 
and  secured  the  option ;  that  neither  Brltton 
nor  the  railway  took  the  property,  and 
be  (Irvine)  had  to  lose  the  $250.  We 
are  uhable  to  see  what  connection  this  testi- 
mony bad  with  the  matters  here  In  contro- 
versy. The  $250  is  not  sued  for  herein.  The 
suit  Is  about  an  entirely  Independent  trans- 
action, and  in  our  opinion  said  testimony 
throws  no  light  on  the  Issues  in  this  case. 
The  testimony  was  Irrelevant  and  should 
have  been  excluded. 

The  testimony  of  Irvine  and  Blngland,  to 
the  effect  that  H.  E.  Farrell  was  presented 
with  an  expense  account  by  Irvine's  book- 
keeper, and  Farrell  told  the  bookkeeper  to 
hold  the  account  «nd  same  would  be  settled 
when  Irvine's  commissions  were  paid,  etc., 
was  admitted  over  appellant's  objection.  This 
statement  by  Farrell,  if  made,  was  after  the 
sale  of  the  Terminal  Railway  had  been  clos- 
ed, and  it  is  not  shown  that  Farrell  had  em- 
ployed Irvine,  or  had  any  authority  to  bind 
appellant  by  making  statements  in  relation  to 
said  transaction.  It  was  error  to  admit  said 
testimony. 

The  appellant  objected  to  the  admission  of 
certain  testimony,  as  shown  by  the  sixth  as- 
signment of  error,  as  follows:  "The  court 
erred  in  overruling  defendant's  objection,  and 
permitting  the  witness  Dr.  Sherman  to  testify 
to  a  conversation  between  himself,  J.  R.  E^ng- 
land,  and  Robert  B.  Allen,  and  on  another  oc- 
casion between  himself,  Roberta.  Alleik  and 
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F.  li.  Irvine,  at  a  time  when  the  defendant 
was  not  present,  In  which  he  testified  his  re- 
lations with  J.  R.  England  and  F.  Lu  Irvine 
were  of  the  most  friendly  character,  and  that 
J.  R.  England  had  solicited  him  to  go  to  the 
home  of  the  said  F.  L.  Irvine  and  Induce  F.  L. 
In'lne  to  negotiate  for  the  purchase  of  the 
Dallas,  Ft  Worth  &  Gulf  Railroad  for  the 
Cotton  Belt  Railway  Company,  and  that  he 
went  to  the  said  home  of  F.  L.  Irvine,  and 
represented  to  him  that  J.  R.  England  was  au- 
thorized to  employ  him,  for  and  on  behalf  of 
the  defendant,  to  negotiate  for  the  purchase 
of  the  Dallas,  Ft  Worth  &  Gulf  Railroad,  all 
as  fully  appears  by  the  bill  of  exceptions  No. 
6,  filed  herein  and  here  referred  to,  because 
the  same  was  argumentative,  was  hearsay, 
and  was  not  binding  on  the  defendant." 
Irvine's  authority  to  act  for  the  appellant 
was  denied.  He  claimed  that  he  was  em- 
ployed by  England.  This  testimony  tends  to 
show  that  he  was  employed  by  England,  and 
it  was  admissible  for  this  purpose.  It  was 
also  admissible  to  show  that  in  the  inter- 
view between  Irvine  and  Allen  and  Sherman, 
Irvine  told  them  what  bis  commissions  would 
be,  and  to  so  report  to  England,  provided 
they  did  so  report  The  court  also  permitted 
the  said  witnesses  to  state  that  in  said  in- 
terview that  Allen  assured  Irvine  that  F.  H. 
Brltton  bad  authorized  J.  B.  England  to  em- 
ploy him  (Irvine).  It  seems  Allen  bad  no 
personal  knowledge  of  Brltton's  having  em- 
ployed Irvine,  and  his  statement  in  relation 
thereto  was  not  admissible.  He  could  state 
wbat  message  England  sent  to  Irvine  in  re- 
gard to  the  employment  of  Irvine  and  was 
delivCTOd.  While  agency  cannot  be  proved  by 
the  declarations  of  the  agent,  yet  as  appellant 
had  introduced  declarations  of  England  that 
he  was  not  employed  by  Brltton,  thereby 
attacking  England's  credibility  for  truth  and 
veracity,  other  declarations  of  England  to  the 
contrary  effect  were  permissible  to  counteract 
the  prejudicial  effect,  if  any,  the  former  dec- 
larations may  have  had. 

For  the  errors  stated,  the  judgment  Is  re- 
versed, and  cause  remanded. 


McNEESE  V.  CARVER. 

(Court  of  Civil  Appeals  of  Texas.    June  17. 
1905.) 

1.  Evidence— Declarations  to  Aoknt. 

Where,  in  an  action  on  a  check  which  de- 
fendant claimed  was  given  to  secure  a  dismissal 
of  a  criminal  prosecution  against  bis  sou,  it 
appeared  that  defendant  had  delegated  C.  to 
effect  a  settlement  of  a  civil  suit  and  the 
dismissal  of  a  criminal  prosecution  arising  out 
of  an  assault  committed  by  defendant's  son  on 
plaintiff,  and  C.  represented  to  plaintiff  that, 
if  he  would  give  defendant  a  writing  that  he 
would  not  prosecute  the  criminal  case,  he  would 
pay  him  a  consideration  etc.,  0.  could  testify 
that  in  reply  plaintiff  stated  that  he  would 
not  go  into  any  writing  about  the  criminal 
case,  but  would  neither  prosecute  the  same  nor 
employ  attorneys,  and  would  not  have  any 
witnesses  summoned,  and  would  do  only  what 
he  was  forced  to  do. 


2.  Sake. 

Where,  in  an  action  on  a  dteek,  defendant 
claimed  that  a  portion  of  the  consideration  was 
an  agreement  by  plaintiff  to  dismiss  a  criminal 
prosecution  against  defendant's  son,  plaintiff 
could  not  show  over  defendant's  objection  that 
plaintiff's  attomev  had,  in  the  absence  of  de- 
fendant, advised  him  that  he  could  not  settle 
the  criminal  prosecution. 

3.  TsiAir- Rkquxst  to  Chaboe— Emor. 

Where,  in  an  action  on  a  check,  defendant 
claimed  that  it  was  given  in  part  settlonent 
of  a  criminal  prosecution  instituted  by  plain- 
tiff, and  It  was  alle|;ed  that  the  consideration 
was  plaintiff's  promise  to  have  such  prosecu- 
tion and  also  a  civil  suit  dismissed,  a  request 
to  charge  that  if  the  check  was  given  on  plaln- 
tiffs  agreement  to  dismiss  the  mminal  charge, 
or  if  plaintiff  "was  to  refrain  from  the  prose- 
cution of  such  charge"  in  consideration  of  the 
execution  of  the  check,  plaintiff  could  not  re- 
cover, though  objectionable  as  not  conforming 
to  the  pleadings,  was  sufficient  to  require  the 
court  to  present  such  issue  to  the  Jury. 

4.  CoNTSAoiB— Consideration— IiXBaAUTT— 
Public  Policy. 

Where  anv  part  of  the  consideration  for 
a  check  was  the  payee's  agreement  to  procure 
the  dismissal  of  a  criminal  prosecution  against 
the  maker's  son,  the  entire  consideration  was 
illegal,  as  against  public  policy,  and  no  re- 
covery could  be  based  thereon. 

Appeal  from  Hill  County  (Tourt;  L.  C 
Hill,  Judge. 

Action  by  N.  M.  Carver  against  George  W. 
McNeese,  Sr.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Beversed. 

Rehearing  denied  October  14,  1905. 

Derden  &  Klllough  and  A.  P.  McKlnnon. 
for  appellant  Wear,  Morrow  &  Smitfadeal. 
for  appellee. 

TALBOT,    J.    N.     M.     Carver,    appellee, 
brought  this  suit  to  recover  of  appellant  an 
alleged  Indebtedness  of  $750.    The  petition 
alleges  in  substance  that  on  October  80,  1903, 
appellant  was  Indebted  to  appellee  In  the  sum 
of  $750,  and  that  on  that  day  he  executed 
and  delivered  to  appellee  a  certain  order  or 
check   In   writing,   addressed   to   the   Flrat 
National   Bank  of  Hubbard  (31ty,  Tex.,  di- 
recting said  bank  to  pay  appellee  said  sum ; 
that  on  said  80th  day  of  October,  1903,  ap- 
pellee presented  said  check  to  the  said  bank 
at  its  o£Bce  in  the  town  of  Hubbard  City, 
Tex.,  and  demanded  payment  tho-eof  in  ac- 
cordance with  the  terms  expressed  In  said 
check,    and    that   payment   thereof   was   re- 
fused;  that  appellant,  after  the  execution 
and  delivery  of   said  check,  directed   said 
bank  not  to  pay  It;  and  that  neither  appel- 
lant nor  said  bank  has  ever  paid  the  same  or 
any  part  thereof.    Appellant  pleaded  a  gen- 
eral denial,  and  specially,  under  oath,  tbat 
the  check  sued  on  was  not  executed  by  bim 
for  a  consideration  good,  valuable,  and  mif- 
fldent  in  law ;  that  said  check  was  given  in 
consideration  of  the  promise  of  appellee  to 
have  dismissed  from  the  docket  of  the  dis- 
trict  court  of   Hill   county,   Tex.,   a    ciTll 
suit    for    damages,    instituted  by    appellee 
against  appellant's  son,  Gteorge  McNeese,  and 
also  a  criminal  Judicial  proceeding  pending 
in  said  court,  wherein  appellant's  said   son 
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was  charged  with  an  assanit,  with  Intent  to 
murder.  Appellee  by  supplemental  petition 
pleaded  Bnbstantlally  that  on  or  abont  the 
loth  day  of  Angast,  1903,  appellant's  son,  G. 
W.  McNeese,  Jr.,  committed  an  assault  and 
battery  on  him,  wholly  unjnstlflable,  from 
which  appellee  suffered  great  physical  and 
mental  pain,  and  on  account  of  which  his 
health  was  greatly  impaired;  that  after- 
wards appellee  filed  suit  against  appellant's 
said  son,  seeking  to  recover  damages  for 
the  injury  inflicted  by  aald  assault  and  bat- 
tery ;  that  while  said  civil  suit  was  pending, 
on  the  80th  day  of  October,  1903,  appellant 
entered  into  a  written  contract  with  appel- 
lee in  which  It  was  agreed  that  appellant 
woxild  pay  to  appellee  the  sum  of  |750  in 
full  settlement  and  satisfaction  of  all  dam- 
ages which  had  resulted  to  appellee  by  rea- 
son of  said  assanit  and  battery,  and  that  the 
suit  therefore  would  be  dismissed  at  appel- 
lee's cost;  that  the  check  sued  on  was  given 
solely  in  consideration  of  the  settlement  and 
dismissal  of  said  civil  suit,  and  that  no  part 
of  the  consideration  thereof  was  a  promise 
to  have  the  criminal  prosecntion  against  ap- 
pellant's son  dismissed  or  Interfered  with 
in  any  particular  by  appellee.  In  reply  to 
appellee's  supplemental  petition,  appellant 
denied  the  execution  and  acceptance  on  his 
part  of  the  written  contract  pleaded  by  ap- 
pellee. He  alleged  that  at  the  time  he  signed 
said  contract  he  did  not  know  the  contents 
thereof;  that  it  was  written  by  the  agent 
and  attorney  of  appellee,  who  knew  that  it 
did  not  embody  the  real  agreement  upon 
which  appellant  had  agreed  to  pay  appellee 
the  $750;  that  the  real  agreement  and  con- 
sideration upon  which  he  agreed  to  pay  the 
said  $750  was  that  the  criminal  prosecntion 
pending  against  his  son,  O.  W.  McNeese,  Jr., 
wherein  be  was  charged  with  committing  an 
assanit  with  intent  to  murder  appellee  should 
be  dismissed;  that  appellee's  said  attorney 
bad  represented  to  him  (appellant)  that  he 
was  county  attorney  and  that  be  would  have 
said  cause  dismissed;  that  he  did  not  read 
the  written  agreement,  and  executed  and 
delivered  the  check  in  question  upon  the  be- 
Uef  that  it  contained  the  provision  that  the 
criminal  prosecution  against  his  son  should 
be  dismissed;  that  he  discovered  that  such 
provision  was  not  in  the  contract  immediate- 
ly after  its  delivery,  and  demanded  the  re- 
torn  of  the  check,  which  being  refused,  he 
notified  the  bank  not  to  pay  it,  and  informed 
appellee  that  he  repudiated  the  transaction 
and  would  not  pay  the  said  $750.  He  fur- 
ther alleged  that  the  writing  of  the  instru- 
ment pleaded  by  appellee,  in  the  manner  and 
under  the  drcamstances  In  which  it  was  done, 
was  either  a  mistake  or  done  fraudulently. 
The  case  was  tried  before  a  jury,  and  re- 
snlted  In  a  verdict  and  judgment  for  appellee 
for  the  amount  sued  for,  from  which  appel- 
lant prosecutes  this  appeal. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  in  permit- 


ting the  witness  0.  A.  C3ark  to  testify  over 
his  objection  that  "Carver  said  that  he  could 
not  go  into  any  writing  about  the  criminal 
case.  He  said  he  would  not  prosecute.  He 
said  that  he  could  not  dismiss  it,  and  that 
his  agreement  was  that  he  would  not  prose- 
cute it;  said  he  would  not  employ  any  law- 
yers, and  would  not  have  any  witnesses  sum- 
moned, and  do  only  what  he  was  forced  to 
do ;  said  he  would  not  swear  a  lie,  and  would 
hot  leave."  We  think  the  court  did  not  com- 
mit reversible  error  in  the  admission  of  this 
testimony.  The  evidence  tends  to  show  that 
appellant  had  delegated  the  witness  Clark 
to  communicate  with  appellee  with  a  view 
of  effecting  a  settlement  of  the  civil  suit 
and  dismissal  of  the  criminal  prosecution 
against  his  son,  O.  W.  McNeese,  Jr.,  or  some 
arrangement  with  reference  to  the  prose- 
cution of  the  criminal  case  by  appellee  that 
would  lessen  the  probabilities  of  his  son's 
conviction;  that  in  furtherance  of  this  pur- 
pose on  the  part  of  appellant  the  witness, 
at  appellant's  request  and  as  his  represen- 
tative, saw  appellee  and  told  him  that  ap- 
pellant said  "that,  if  he  [appellee]  would 
give  to  him  [appellant]  a  written  showing  or 
guaranty  that  he  would  not  prosecute  the 
criminal  case,  he  would  pay  him  a  considera- 
tion; that  he  was  willing  to  pay  him  If  he 
would  withdraw  the  prosecution  and  give 
him  a  showing  some  way  that  he  would  not 
prosecute  the  case  against  his  son."  It  was 
in  reply  to  this  proposition  and  in  the  same 
conversation  that  appellee  made  the  state- 
ment testified  to  by  the  witness  Clark,  and 
to  which  tbe  objection  was  urged.  We  think, 
under  these  drcnmstances,  although  it  does 
not  appear  that  appellee's  reply  was  com- 
municated to  appellant,  it  must  be  held  that 
the  witness  Clark  was  such  an  agent  or  rep- 
resentative of  appellant  in  the  negottations 
for  a  settlement  of  the  cases  referred  to  that 
the  statement  shonld  be  treated  as  if  made 
to  appellant  himself  or  Clark's  knowledge  of 
It  impnted  to  him.  Besides,  the  matter  ob- 
jected to  was  a  part  of  the  same  conver- 
sation introduced  by  appellant  relating  to  the 
disposition  he  desired  made  of  the  civil  and 
criminal  cases  against  his  son,  and  served 
to  explain  and  make  understood  that  which 
had  already  been  admitted.  McAuley  et  al. 
V.  Harris,  71  Tex.  632,  9  S.  W.  679 ;  iEtna  Ins. 
Co.  V.  Eastman  (Tex.  Civ.  App.)  80  S.  W.  256. 
On  the  trial  the  court  permitted  the  appel- 
lee, Carver,  to  testify,  over  objections  of 
appellant,  that  Mr.  Lee  Frlsby  advised  him 
that  he  (Carver)  could  not  do  anything  about  . 
settling  the  criminal  case  against  O.  W.  Mc- 
Neese, Jr.  It  seems  that  Mr.  Frlsby  was  the 
legal  adviser  of  appellee,  and  that  the  state- 
ment objected  to  was  not  made  In  the  pres- 
ence of  appellant;  nor  does  it  appear  that 
appellant  had  any  knowledge  of  it  at  the 
time  of  or  prior  to  the  execution  of  the  check 
sued  on.  The  admissibility  of  this  testi- 
mony is  not  apparent  from  any  standpoint^ 
and  should  have  been  ezcloded.,  OoOQ  Ic 
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The  refusal  of  the  conrt  to  give  the  follow- 
ing special  charge  asked  by  appellant  Is  as- 
signed as  error:  "Now  comes  the  defend- 
ant and  requests  the  conrt  to  charge  the 
Jury  that,  if  they  believe  from  the  evidence 
that  the  check  for  |750  Introduced  in  evi- 
dence was  executed  In  whole  or  in  part  upon 
the  agreement  of  the  plaintiff  or  his  attorney, 
Lee  Frlsby,  to  dismiss  a  prosecution  in  a 
certain  case  wherein  O.  W.  McNeese,  Jr^  was 
charged  with  an  assault  with  intent  to  mur- 
der N.  M.  Carver,  said  cause  pending  in  the 
district  court  of  Hill  county,  Texas,  or  If 
you  believe  from  the  evidence  that  plalntlfF 
was  to  retrain  from  the  prosecution  of  said 
cause  In  consideration  for  the  execution  of 
said  check,  then,  even  though  It  may  have 
been  agreed  also  to  dismiss  a  dvll  canse 
pending  in  the  district  court  of  Hill  coonty 
by  plaintiff  against  6.  W.  McNeese,  Jr.,  yon 
will  find  for  defendant"  The  charge  quoted 
suggested  a  phase  of  the  case  that  in  our 
opinion  should  have  been  submitted  to  the 
jury,  but.  In  view  of  the  pleadings,  was  not 
strictly  correct,  perhaps,  in  the  use  of  the 
language,  "or  If  you  believe  from  the  evi- 
dence that  plaintiff  was  to  refrain  from  the 
prosecution  of  said  cause,"  etc  As  shown 
by  our  statement  of  the  pleadings,  it  Is  not 
alleged  that  appellee  agreed  "to  refrain  from 
the  prosecution  of  the  criminal  case  pending 
against  appellant's  son";  but  the  specific 
allegation  is  that  the  real  consideration, 
upon  which  appellant  agreed  to  pay  the  $750 
for  which  the  check  sued  on  was  given,  was 
appellee's  promise  or  the  promise  of  his  agent 
to  have  said  criminal  case,  as  well  also  as 
the  civil  suit,  dismissed.  The  court,  how- 
ever, failed  to  submit  in  his  main  charge,  for 
the  consideration  of  the  Jury,  the  feature  of 
the  case  presented  by  the  requested  In- 
struction, and,  having  so  failed,  said  special 
charge,  even  if  we  concede  that  It  was  de- 
fective In  the  particular  mentioned,  was 
nevertheless  sufficient  to  suggest  the  omis- 
sion to  the  court  and  require  the  prepara- 
tion and  giving  of  a  correct  charge  upon  the 
issue.  Appellant's  right  to  a  verdict  In  his 
favor  did  not  depend  solely  upon  a  finding  by 
the  Jury  that  the  consideration  of  the  check, 
or  a  part  thereof,  was  an  agreement  to  dis- 
miss the  criminal  prosecution  against  appel- 
lant's son,  and  that  such  agreement  had  been 
omitted  from  the  written  contract  signed  by 
the  parties,  which  it  is  claimed  recites  the 
only  consideration  for  said  check,  by  mistake 
as  expressed  in  the  court's  main  charge.  The 
question  is,  was  the  consideration  of  the  check 
sned  on,  or  a  part  of  its  consideration,  an 
agreement  or  promise  on  the  part  of  appellee 
or  his  authorized  agent  to  dismiss  or  procure 
the  dismissal  of  the  criminal  charge  against 
appellant's  son.  If  so,  then,  without  regard 
to  the  terms  of  said  written  instrument,  or 
whether  such  promise  or  agreement  was  omit- 
ted from  it  by  design,  with  a  view  of  dis- 
guising the  real  transaction,  or  by  mistake, 
the  said  chedE  was  an  illegal  demand,  and  ao 


recovery  by  appellee  could  be  had  upon  It 
It  is  said  that,  "if  any  part  of  a  considera- 
tion is  illegal,  the  whole  consideration  Is 
void,  because  public  policy  will  not  i>emiit  a 
party  to  enforce  a  promise  which  be  has  ob- 
tained by  an  illegal  act  or  an  illegal  prom- 
ise, although  he  may  have  connected  with  this 
act  or  promise  another  which  is  legal"  1 
Parsons  on  Ckmtracts,  457 ;  Seeligson  v.  Lew- 
is &  Williams,  66  Tex.  216,  57  Am.  Rep.  593; 
Wegner  Bros.  v.  Blerlng  &  Co.,  65  Tex.  50& 
That  the  instrument  signed  by  the  parties  is 
material  evidence,  to  be  considered  by  the 
Jury,  in  connection  with  all  the  other  tes- 
timony in  the  case.  In  determining  the  real 
consideration  of  the  $750  check  sued  on,  is  not 
questioned. 

No  material  error  Is  pointed  out  by  the 
other  asignments,  and  they  need  not  be  dis- 
cnssed. 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  canse  re- 
manded. 


WALIjACB  et  nx.  t.  TURNER. 

(Court  of  Civil  Appeals  of  Texas.    Jane  17i 
1005.) 

L  JunOKKNT— COUCATEBAI.    ATTACK. 

A  count;  conrt,  with  reference  to  matters 
of  probate,  is  a  court  of  general  Jnriadiction, 
the  orders  of  which  are  impervious  to  collateral 
attack,  unless  the  record  shows  that  Jutiadiction 
to  make  the  order  had  not  attached. 
2.  Saiix— Ibreoulabitubs. 

An  order  of  the  county  court  diaeharginf 
an  administrator  de  bonis  non  and  closing  the 
estate  was  not  subject  to  collateral  attack  for 
invalidity,  because  the  court  erred  In  makins 
such  order  without  proof  of  service  of  citation 
thereon  and  before  all  of  the  debts  and  expenses 
had  been  paid. 

S.   AdMIHIBTRATOBS— DiSOHABGK— BFFKOt. 

Where  the  county  court  discharged  an 
administrator  de  bonis  non  and  closed  the  estate, 
the  court  had  no  power  after  the  expiration 
of  the  term  to  grant  another  administration 
thereon  and  appomt  another  administrator  da 
bonis  non. 

Appeal  from  District  Court,  Bowie  Coonty; 
8.  P.  Perenders,  Special  Judge. 

Application  by  W.  P.  Wallace  and  wife  for 
the  removal  of  P.  A.  Turner,  as  administra- 
tor de  bonis  non  of  the  estate  of  Charles 
Goldberg,  deceased.  From  a  Judgment  of 
the  district  court,  reversing  a  county  court 
order  granting  such  application  and  rein- 
stating Turner  as  administrator,  petitlonara 
appeal.    Reversed. 

Rehearing  denied  October  14,  1906. 

S.  J.  Henry,  for  appellants.  Glaas,  Bates 
&  King,  for  appellee. 

BOOKHODT,  J.  This  was  a  motion  to 
remove  P.  A.  Turner,  administrator  de  bonis 
non  of  the  estate  of  Charles  Goldberg,  de- 
ceased, from  the  position  of  administrator 
of  said  estate.  On  February  8,  1902,  the 
county  conrt  in  which  the  administration  was 
pending  sustained  the  aotioiL    An  appeal 
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was  taken  to  tbe  district  court,  where  judg- 
ment was  rendered  In  favor  of  P.  A.  Tur- 
ner, reinstating  the  administration.  From 
this  order  the  plaintiff  in  tbe  motion  perfect- 
ed an  appeal. 

Ooncloalona  of  Fact 

Charles  Goldberg  died  in  Bowie  count}', 
Tex.,  on  April  2,  1800,  leaving  no  survlTlng 
widow,  but  leaving  an  estate  subject  to  ad- 
ministration and  owing  some  debts.  On  the 
eth  day  of  August,  1891,  Joseph  Redding, 
upon  application,  was  appointed  by  the  coun- 
ty court  of  Bowie  county,  Tex.,  fitting  for 
probate  business,  administrator  of  his  estate, 
and  on  the  24th  of  September,  1801,  quali- 
fied, and  afterward  filed  an  Inventory  in 
accordance  with  the  law.  Several  claims 
were  proved  up  and  filed  against  the  estate, 
one  by  Mrs.  Mattle  W.  Wallace,  plaintiff 
herein  and  a  daughter  of  Charles  Goldberg, 
deceased,  and  two  by  Allen  Bros.  While 
said  estate  was  being  administered  by  Red- 
ding, he  sold  a  part  of  the  real  estate  and 
used  the  proceeds  to  pay  off  the  claim  of 
Mrs.  Wallace.  Thereafter  Mrs.  Wallace  filed 
a  motion  to  have  said  Redding  removed  as 
administrator.  Upon  a  hearing  of  her  mo- 
tion, after  due  notice,  on  the  25th  of  April, 
1895,  the  same  was  by  the  court  granted,  and 
Redding  was  removed.  While  the  motion  for 
the  removal  of  the  administrator  was  pend- 
ing, he  filed  on  the  24th  of  July,  1894,  what 
was  designated  "a  final  report  and  settle- 
ment of  Joseph  Redding,  administrator,"  in 
which  it  was  shown  that  there  had  come 
into  hia  possession  as  administrator  lot  No. 
10  In  block  No.  71,  Texarkana,  Tex.,  valued 
at  $250;  fractional  block  No.  74,  being  the  old 
homestead,  consisting  of  two  lots,  valued  at 
11,100;  and  cash,  $334,  collected  from  rents 
during  bis  administration.  Said  report  then 
showed  disbursements  of  all  cash  received  by 
him,  leaving  a  balance  in  his  favor  of  $9.71. 
Said  report  showed  that  he  still  had  in  his 
possession  all  of  fractional  block  No.  74, 
valued  at  $1,100.  Said  report  concludes  as 
follows:  "Tour  reporter  shows  to  the  court 
that  tbe  above  and  foregoing  statement  shows 
that  he  has  accounted  for  all  of  said  estate 
that  has  come  to  his  hands  as  administrator 
thereof,  that  he  has  paid  out  $9.71  in  cash 
more  than  he  has  received,  and  that  there  is 
still  dne  a  cost  bill  of  $27.10,  due  the  officers 
of  this  court,  and  that  there  is  no  cash  in 
the  hands  of  the  reporter  belonging  to  said 
estate  with  which  to  pay  said  bill  and  said 
overplns;  that  said  fractional  block  No.  74, 
sitnated  In  the  dty  of  Texarkana,  Tex., 
known  as  the  'old  homestead  place,'  is  yet 
unsold  and  ready  to  be  turned  over  to  tbe 
heirs  of  said  Goldberg,  deceased,  as  soon  as 
said  above  sums  of  money  are  paid.  Where- 
fore your  ];)etitloner  prays  that  said  heirs 
of  said  Gktldberg,  deceased,  be  required  to  pay 
to  him  the  said  sum  of  $9.71,  paid  by  him  for 
tbe  nse  of  said  estate,  and  the  further  sum 
of  $27.10  dne  the  ofllcers  of  this  court,  aa 
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costs  accrued  herein,  and  that  he  be  dis- 
charged from  any  further  responsibility  by 
reason  of  said  administration,  and  he  will 
ever  pray,  etc."  This  report  was  sworn  to 
by  said  administrator  and  filed  among  the 
papers,  and  was  recorded  by  the  clerk  of 
said  conrt  in  the  minutes  of  the  probate 
court  of  Bowie  county,  Tex.'  No  notice  was 
ever  given  of  the  filing  of  said  report,  and  tbe 
probate  docket  shows  no  action  by  the  court 
on  said  report  After  the  removal  of  the  said 
Joseph  Redding  as  administrator  of  the  estate 
of  said  Charles  Goldberg,  deceased,  Mrs. 
Mattle  Wallace,  for  herself  as  a  child  ana 
heir  of  the  said  Charles  A.  Goldberg,  de- 
ceased, and  for  the  other  three  children  of 
the  said  Charles  A.  Gtoldberg,  deceased,  by 
his  first  wife,  took  possession  of  said  fraction- 
al block  No.  74,  described  in  the  inventory 
above  referred  to,  and  valued  at  $1,100,  and 
have  ever  since  then  had  possession  of  said 
property,  and  now  have  possession  of  said  prop- 
erty, claiming  and  holding  same  as  the  chil- 
dren and  heirs  of  the  said  Charles  A.  Gold-' 
berg,  deceased;  that  on  the  28th  day  of 
March,  1896,  in  an  action  in  which  the  said 
Mrs.  Mattle  Wallace  and  the  other  children, 
deceased,  were  parties,  a  Judgment  was 
rendered  in  the  district  court  of  Bowie  coun- 
ty, Tex.,  determining  and  adjudging  the 
amount  and  interest  of  each  of  said  heirs 
and  children  owned  in  and  to  said  fractional 
block  No.  74.  On  April  25,  1895,  the  motion 
to  remove  Redding  as  administrator  was  sus- 
tained, and  an  order  was  entered  removing 
him  as  administrator  of  the  estate  of  Charles 
Goldberg,  deceased.  The  order  concludes  as 
follows:  "And  it  also  appearing  to  the  court 
that  on  the  24th  day  of  July,  A.  D.  1894,  the 
said  Redding,  administrator,  etc.,  filed  In  this 
court  his  report  of  settlement  showing  that 
he  has  accoimted  for  the  estate  that  has  come 
to  his  hands,  and  that  there  is  due  the  officers 
of  this  court  some  costs,  it  is  therefore  order- 
ed and  adjudged  by  the  court  that  the  said 
Jos.  Redding,  administrator,  etc.,  be,  and  he 
bereby  is,  removed  from  the  admlnlstrati6ii 
of  the  estate  of  Chas.  Goldberg,  deceased, 
and  that  the  said  administration  be,  and 
hereby  is,  closed." 

On  the  24th  day  of  July,  1901,  upon  an 
application  and  after  due  notice,  appellee, 
P.  A.  Turner,  was  appointed  by  the  probate 
court  of  Bowie  county,  Tex.,  administrator  de 
bonis  non  of  said  estate  of  Charles  Goldberg, 
deceased,  and  he  qualified  on  the  8th  day  of 
February,  1902.  Mrs.  Mattle  Wallace,  Joined 
by  her  husband,  appellants  herein,  on  the  8th 
day  of  February,  1902,  filed  a  petition  for 
removal  of  said  P.  A.  Turner  as  administra- 
tor de  bonis  non,  and  for  the  revocation  of  hli 
order  of  appointment,  for  various  reasons  set 
forth  therein.  After  due  notice,  and  on  the 
7th  day  of  February,  1903,  upon  the  hearing 
of  said  petition,  the  court  rendered  a  Judg- 
ment revoking  and  annulling  the  appoint- 
ment of  said  P.  A.  Turner  as  administrator, 
and  removed  him  from  further  adminlstra- 
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tion  of  said  estate,  from  which  judgment  he 
appealed  to  the  district  court  of  Bowie  coun- 
ty. Upon  the  trial  In  the  district  court  judg- 
ment was  rendered  reversing  the  judgment  of 
the  probate  court  and  reinstating  said  P.  A. 
Turner  as  administrator  de  bonis  non  of  said 
estate  of  Charles  Goldberg,  deceased.  From 
this  judgment  Mrs.  Wallace,  joined  by  her 
husband,  as  appellants  herein,  have  perfected 
an  appeal  to  this  court 

Opinion. 

The  controlling  question  presented  by  this 
appeal  is,  was  the  order  of  April  26,  1895, 
removing  Redding  as  administrator  of  the 
estate  of  Charles  A.  Goldberg,  deceased,  and 
ordering  administration  closed,  a  final  order 
closing  administration  on  said  estate  and 
withdrawing  the  same  from  the  control  of  the 
probate  court?  If  this  is  the  rffect  of  that 
order,  then  the  county  court  of  Bowie  county 
was  '  without  Jurisdiction  to  subsequently 
grant  administration  thereon  to  appellee. 
Turner.  Flsk  v.  Norvel,  9  Tex.  13,  58  Am. 
Dec.  128;  Hurt  v.  Horton,  12  Tex.  286; 
Withers  v.  Patterson,  27  Tex.  491,  86  Am. 
Dec.  643.  The  order  In  effect  determines 
that  Redding,  administrator,  bad  accounted 
for  all  the  estate  that  came  into  his  hands  as 
administrator,  and  that  there  Is  due  the  ad- 
ministrator $9.71  and  to  the  ofiScers  of  the 
court  ?27.10.  It  proceeds  to  order  the  re- 
moval of  "Jos.  Redding,  administrator,  etc., 
of  the  estate  of  Charles  Goldberg,  deceased, 
and  that  said  administration  be,  and  is  here- 
by, closed."  By  the  express  terms  of  this 
order  administration  on  the  estate  of  Charles 
Goldberg,  deceased,  was  closed.  Do  the  facts 
show  that  the  order  did  not  have  this  ^ect? 
The  statute  provides  that  upon  presentation 
of  an  account  for  final  settlement  citation 
shall  be  issued  and  published  in  a  news- 
paper published  in  the  county  for  20  days, 
and  after  notice  has  been  perfected  it  is 
made  the  duty  of  the  court  to  examine  said 
account  and  vouchers  accompanying  the 
same,  and,  after  hearing  all  exceptions  and 
objections  thereto  and  the  evidence  that  may 
be  offered  in  support  of  or  against  such  ac- 
count, to  audit  and  settle  the  same.  Rev. 
St  1895,  arts.  2194,  2195,  2197.  Upon  a  set- 
tlement of  an  estate,  if  there  is  any  of  the 
estate  remaining  In  the  hands  of  the  admin- 
istrator, and  the  heirs  are  present  or  repre- 
sented In  court,  it  is  made  the  duty  of  the 
county  judge  to  order  a  partition  and  dis- 
tribution of  the  estate  to  be  made  among 
them,  upon  satisfactory  proof  being  made 
that  they  are  authorized  to  receive  it  Rev. 
St  1895,  art.  2198.  The  county  court  of 
Bowie  county,  with  reference  to  matter  of 
probate,  Is  a  court  of  general  jurisdiction, 
and  its  orders  are  binding  on  collateral  at- 
tack, unless  the  record  shows  tliat  juris- 
diction to  make  the  order  had  not  attached. 
Its  orders  made  In  the  course  of  administra- 
tion, although  Irregular  and  erroneous  and 
liable  to  be  vacated  in  a  direct  proceeding  for 


that  purpose,  are  nevertheless  binding  until 
thus  vacated  or  reversed.  Mnrchison  v. 
White,  54  Tex.  78.  As  we  understand  the 
statement  of  facts  the  record  was  silent  as 
to  whether  citation  had  been  issued  and  pub- 
lished as  required  by  the  statute.  It  was 
proven  on  trial  of  this  cause  that  in  fact  no 
citation  had  issued  and  no  notice  had  been 
published  of  the  presentation  of  the  final  ac- 
count The  only  contingency  in  which  the 
judgment  of  a  domestic  court  of  genoral 
jurisdiction,  which  has  assumed  to  act  in 
a  case  over  which  it  might  by  law  take  ju- 
risdiction of  the  subject-matter  and  the 
person,  can  be  questioned  In  a  collateral  pro- 
ceeding, is  when  the  record  shows  affirma- 
tively that  Its  jurisdiction  did  not  attach 
in  the  particular  case.  Murcbison  t.  White, 
supra;  Crawford  v.  McDonald,  88  Tex.  626, 
83  8.  W.  325. 

The  county  court '  of  Bowie  county  had 
the  jurisdiction  and  power  to  pass  upon  the 
final  accoimt  of  Joseph  Redding,  adminis- 
trator of  the  estate  of  Charles  GoIdl>erg, 
deceased,  then  pending  in  that  coort  It  was 
Irregular  for  that  court  to  do  so  until  cita- 
tion bad  been  Issued  and  published.  Such 
Irregularity  did  not  make  Its  action  In  do- 
ing 80  void.  Under  the  facta  shown  by  the 
record,  the  judgment  ordering  administra- 
tion closed  could  not  In  a  collateral  proceed- 
ing, as  is  here  attempted,  be  attached  as  void. 
Crawford  v.  McDonald,  supra.  Notice  was 
given  the  administrator  of  the  motion  for 
bis  removal.  The  administrator's  final  ac- 
count was  filed  on  the  24tb  of  July,  1894. 
and  it  is  to  be  inferred  remained  on  file 
until  April  25,  1895,  when  it  was  acted  upon. 
It  was  sworn  to  and  duly  recorded  In  the 
probate  minutes  for  the  April  term,  1895. 
But  It  may  be  said  that  the  estate  had 
not  been  fully  administered,  and  that  it  was 
not  Intended  by  the  order  to  close  the  ad- 
ministration. There  was  on  hand  fractional 
block  74  of  the  city  of  Texarkana,  when  the 
order  closing  the  administration  was  made. 
The  claim  of  Allen  Bros,  had  been  approved 
and  allowed,  bat  not  within  one  year  from 
the  time  of  the  qualifying  of  Redding  as  ad- 
ministrator. The  effect  of  the  order  closing 
the  estate  was  to  determine  that  the  estate 
had  been  fully  administered,  and.  If  erronoiis 
in  this  respect  It  was  not  for  that  reasoo 
subject  to  collateral  attack,  but  should  have 
been  appealed  from  and  reversed  or  set  aside 
by  bill  of  review.  Again,  It  is  said  that  the 
final  account  showed  the  sum  of  $9.71  dne 
the  administrator  and  some  costs  doe  the 
officers  of  court  It  Is  not  shown  that  the 
administrator  had  not  remitted  this  amount 
to  the  estate.  Besides,  the  amount  is  so 
inconsiderable  that  the  rule  "de  minimis  non 
curat  lex"  might  well  be  applied.  It  was 
shown  that  the  costs  of  court  Incurred 
while  Redding  was  administrator  were  i>aid 
by  the  heirs  when  they  took  possession  of 
fractional  block  74.  After  taking  possession 
of  this  property  they  Insatnted  suit  for  its 

Digitized  by  LjOOQIC 


Tex.) 


BBUCB  ▼.  BRUCE. 


435 


partition,  and  ttae  same  was  partitioned 
among  tbem.  They  had  been  in  possession  of 
this  property  for  over  six  years  when  the 
appellee  made  application  for  administration 
on  the  estate.  During  that  time  the  county 
court  of  Bowie  connty  had  taken  no  action  in 
reference  to  this  estate.  Nor  does  the  fact 
that  the  final  account  of  Bedding,  as  admin- 
istrator, did  not  ask  that  the  administration 
be  closed  prevent  the  court  from  making  an 
order  closing  the  administration.  The  court 
had  Jurisdiction  over  the  estate,  and  was 
clothed  with  the  poww  to  make  an  order 
closing  administration  on  the  estate;  and,  if 
it  committed  error  in  ordering  the  estate 
closed,  such  error  did  not  affect  the  validity 
of  the  order,  when  attacked  collaterally. 
Withers  v.  Patterson,  snpra.  We  conclude 
that  the  effect  of  the  order  of  the  county 
court  of  Bowie  county,  made  in  the  matter  of 
the  estate  of  Charles  Goldberg,  deceased,  on 
April  25,  1895,  was  to  close  administration  on 
:.<ald  estate,  and  that  the  court  had  not  the 
power  after  the  expiration  of  that  term  of 
oourt  to  grant  another  administration  there- 
3a.  It  follows  that  the  order  made  in  1902 
apiMlnting  P.  A.  Turner  administrator  de 
bonis  non  of  said  estate  is  void. 

The  Judgment  Is  reversed,  and  the  canae 
remanded. 


BRUCE  V.  BRUCB  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  24, 
1906.) 

I.  EvioEHCB— Declakationb  of  Seixkb. 

Declarations  of  a  seller,  made  after  the 
«ale,  not  in  the  presence  of  or  known  to  the 
baver,  are  inadmissible  to  defeat  the  buyer's 
title,  though  both  buyer  and  seller  are  parties 
to  tbe  suit  and  the  seller  subsequently  testified 
and  denied  such  declarations. 

lEA.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  855.] 

2.  AppbaI/— Habulkss   Ebbob. 

Wliere,  in  a  suit  to  foreclose  a  chattel  mort- 
gage, it  was  claimed  that  the  mortgage  was 
given  to  defraud  the  mortgagor's  creditors,  and 
respondent  failed  to  point  out  other  evidence 
sufficient  to  support  a  Judgment  in  favor  of 
defendant  than  inadmissible  declarations  of  tbe 
mortgragor  adverse  to  the  mortgagee's  title,  the 
admission  of  such  declarations  was  not  harm- 
less. 
3.   EvioxHCE— Bun  asd  Sxcohdabt. 

On  an  issue  as  to  the  fraudulent  character 
of  a  chattel  mortgage  executed  on  certain 
property,  a  witness  could  not  testify  as  to 
written  statements  made  by  the  mortgagor  to 
a  commercial  agency  with  reference  to  his 
financial  ability. 

Appeal  from  District  Conrt,  rranklin 
Cftnnty  ;  P.  A.  Turner,  Judge. 

Action  by  J.  L.  Bruce  against  A.  P.  Bruce 
and  otliers.  From  a  Judgment  In  favor  of 
defendants,  plaintiff  appeals.    Reversed. 

Rehearing  denied  October  14,  1905. 

Tbe  plaintiff  below,  J.  Ij.  Bruce,  instituted 
this  suit  In  the  district  court  of  Franklin 
county  to  recover  a  Judgment  against  A.  P. 
Brace  on  a  note  for  tbe  sum  of  $500,  and 


songbt  a  foreclosure  of  a  certain  mortgage 
lien  upon  certain  cattle,  described  in  the 
original  petition  of  the  plaintiff.  He  made 
tbe  defendant  Dr.  J.  Davis  a  party,  alleging; 
that  he  was  in  possession  of  the  cattle  and 
was  claiming  the  same,  and  asked  that  he 
have  a  Judgment  of  foreclosure  against  the 
said  J.  Davis.  A.  P.  Bruce  did  not  file  any 
answer.  Dr.  J.  Davis  pleaded  that  be  was 
the  owner  of  tbe  cattle  described  In  the 
plaintiff's  petition,  and  that  be  bought  them 
at  an  execution  sale  upon  a  Judgment 
against  Davis  &  Bruce,  which  Judgment  was 
rendered  against  said  Davis  &  Bruce  in 
favor  of  I.  Popper  &  Bro.,  in  the  county 
conrt  of  Delta  county,  Tex.  He  also  alleged 
that  the  mortgage  sought  to  be  enforced 
was,  as  between  plaintiff  and  A.  P.  Bruce 
and  the  creditors,  fraudulent  and  void,  and 
was  made  by  and  between  the  said  parties 
Bruce  and  Bruce  for  the  purpose  of  placing 
the  property  of  A.  P.  Bruce  beyond  the 
reach  of  bis  creditors,  and'  that  it  was 
agreed  between  the  said  parties  that  said 
J.  L.  Bruce  should  simply  hold  the  property 
of  A.  P.  Bruce  and  save  It  from  bis  debts. 

B.  B.  Davenport,  for  appellant  B.  T.  Wil- 
kinson, for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
In  1902  A.  P.  Bruce  and  Dr.  J.  Davis  were 
partners  In  a  mercantile  business  at  Klon- 
dike, Tex.,  under  the  firm  name  of  Bruce 
ft  Davis.  About  tbe  2Sth  day  of  September, 
1002,  Dr.  Davis  sold  bis  interest  in  the  firm 
to  E.  B.  Slsk.  Some  time  thereafter  A.  P. 
Bruce  also  sold  bis  Interest  in  said  business 
to  E.  B.  Sisk.  On  the  8th  of  November, 
1902,  A.  P.  Bruce  executed  to  bis  brother, 
J.  Ii.  Bruce,  a  mortgage  on  certain  cattle 
in  Delta  county  owned  by  him  to  secure 
bis  note,  dated  October  1, 1902,  held  by  J.  Ii. 
Bruce,  originally  for  $750,  but  which  bad 
been  reduced  by  payments  to  $500.  This 
mortgage  was  duly  filed  for  record  In  Delta 
county  on  November  15,  1902.  At  tbe 
time  of  its  execution  the  late  firm  of  Bruce 
ft  Davis  was  largely  Indebted,  and  there- 
after, during  tbe  month  of  December,  1902, 
certain  of  the  firm  creditors  instituted  suits 
against  Bruce  &  Davis  to  recover  on  debts 
aggregating,  approximately,  $1,069,  and  prose- 
cuted the  same  to  Judgments.  Among  the 
Judgments  so  secured  was  one  in  favor  of 
I.  Popper  ft  Bro.,  of  Greenville,  Tex.  Execu- 
tion issued  for  a  balance  due  on  this  Judg- 
ment, and  at  tbe  instance  of  Davis  was 
levied  upon  tbe  cattle  described  in  the  mort- 
gage executed  by  A.  P.  Bruce  to  J.  L.  Bruce. 
These  cattle,  after  being  duly  advertised, 
were  sold  by  tbe  sheriff  and  purchased  by 
Davis,  and  It  Is  by  virtue  of  such  purchase 
that  Davis  claims  tbe  cattle. 

Upon  tbe  trial  tbe  plaintiff,  J.  L.  Bruce, 
introduced  the  note  and  mortgage  declared 
upon  in  evidence,  and  proved  that  such 
mortgage  was  filed  for  record  on  November 
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16,  1902;  and  that  the  same  had  been  prop- 
erly recorded.  He  then  rested.  The  defend- 
ant DavlB  then  Introduced  his  evidence.  He 
was  ];>ermitted,  over  plaintiff's  objection,  to 
testify  to  a  conversation  between  A.  P. 
Bruce  and  himself,  In  substance  that:  "A. 
P.  Bruce  came  to  my  house  one  evening, 
when  it  was  raining.  It  was  Jnat  abont 
dark.  There  was  no  one  there,  except  my 
wife  and  myself  and  the  children.  My  wife 
said :  'La,  Mr.  Bruce,  how  in  the  world  did 
you  come  down  here  when  the  water  is  all 
up  like  it  Is?"  niey  had  been  'phoning 
for  me  to  come  to  Cooper,  and  I  could  not 
even  get  there,  let  alone  go  there  on  account 
of  high  water.  Bruce  said  to  my  wife: '  'I 
am  out  seeing  what  stuff  I  can  get  up. 
They  are  going  to  attach  it,  and  that  is  the 
reason  I  am  out  riding  these  high  waters 
to  get  it  out  of  the  way  of  my  creditors.' 
And  he  said:  'I  have  got  it  all  fixed  now, 
and  I  am  going  to  rest  easy  and  not  go  back 
until  the  waters  go  down.'  This  was  in 
November,  1902,  after  the  bust."  Mrs.  Da- 
vis also  testified  to  the  same  conversation. 
There  was  testimony  of  other  declarations 
made  by  A.  P.  Bruce  in  reference  to  the  dis- 
position of  his  property.  These  conversa- 
tions took  place  after  the  execution  of  the 
mortgage  by  A.  P.  Bruce  to  J.  L.  Bruce, 
and  there  is  testimony  to  the  effect  that  it 
was  after  A.  P.  Bruce  sold  his  interest  in  the 
partnership  of  Bruce  &  Davis  to  SIsk.  This 
testimony  was  objected  to  as  Inadmissible, 
for  the  reason  that  the  conversations  were 
had  after  the  execution  of  the  mortgage  by 
A.  P.  Bruce  to  J.  L.  Bruce,  and  that  J.  !>. 
Bruce  was  not  present  when  they  took 
place.  The  rule  is  that  declarations  of  a 
vendor,  made  after  the  sale  and  without  the 
presence  or  knowledge  of  the  vendee,  can- 
not be  received  in  evidence  to  defeat  the 
vendee's  title  to  the  property  conveyed.  Hin- 
son  V.  Walker  &  C!o.,  65  Tex.  103 ;  Carleton  v. 
Baldwin,  27  Tex.  572.  This  rule  is  not 
rendered  Inapplicable  by  reason  of  the  fact 
that  both  the  vendee  and  vendor  are  parties 
to  the  suit,  and  the  vendor  subsequently  tes- 
tifies and  denies  making  the  declarations. 
The  pnrpose  of  these  declarations  was  to 
show  that  the  mortgage  executed  by  A.  P. 
Bruce  to  J.  li.  Bruce  was  fictitious  and  made 
to  place  A.  P.  Brace's  property  beyond  the 
reach  of  his  creditors.  At  the  time  they 
were  introduced  A.  P.  Bruce  had  not  testi- 
fied in  the  case,  and  no  predicate  had  been 
laid  to  contradict  him,  and  hence  the  testi- 
mony was  not  admissible  as  impeaching  evi- 
dence.   Schmick  V.  Noel,  64  Tfex.  406. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  it  Is  insisted  that  there  was 
enough  competent  evidence  to  support  the 
Judgment  even  though  this  testimony  was 
not  admissible,  and  that  it  will  be  presumed 
that  the  court  based  his  Judgment  on  legal 
testimony.  The  learned  trial  Judge,  in  his 
explanation  to  the  bill  of  exceptions,  states 
that,  "outside  of  these  conversations,  the  evi- 


dence was  amply  sufficient  to  find  that  the 
deed  of  trust  was  executed  to  defraud  the 
creditors  of  A.  P.  Bmos  and  that  3.  Ii.  Bruce 
knew  It"  The  appellee,  in  his  brief,  does 
not  point  out  the  evidence  which  it  Is  Insist- 
ed was  sufficient  to  support  the  Judgment, 
lndei>endent  of  these  declarationa.  We  have 
examined  the  statements  of  facts,  and  are 
not  prepared  to  say  that  In  the  absence  ot 
these  conversations,  there  was  sufficient  evi- 
dence to  sustain  the  Judgment  We  hold 
that  the  admission  of  the  evidence  was  re- 
versible error.  The  defendant  J.  Davis  wu 
permitted  to  testify  In  bis  own  beAalf ,  over 
plaintiff's  objection,  that  "A.  P.  Bruce  In 
1902  made  a  written  statement  to  B.  O.  Don 
ft  Go.  as  to  his  financial  condition.  He  stat- 
ed that  he  owned  some  land  and  cattle, 
horses  and  buggy,  ete.,  and  that  he  owed 
1200  was  all.  He  did  not  say  anything  abont 
his  liens  on  his  property.  This  stetement 
was  made  In  the  summer  of  1902.  Witness 
says  that  he  (A.  P.  Bruce)  stated  that  be 
owed  |200  borrowed  money  was  all  that  be 
owed,  and  that  he  owned  this  and  these  cat- 
tle and  a  few  horses  and  a  buggy.  Witness 
stated  that  he  was  there  and  heard  this 
statement  Agent  was  there  also."  The 
witness  could  not  testify  as  to  the  contents 
of  the  written  statement  made  to  the  mer- 
cantile agency,  for  the  reason  that  the  writ- 
ing Itself  was  the  best  evidence,  and,  before 
oral  testimony  of  Its  contents  could  be  In- 
troduced, the  proper  legal  predicate  should 
be  laid.  If  the  witness  heard  Bruce  make  a 
verbal  statement  to  the  mercantile  agency, 
he  could  testify  as  to  such  stetement 

We  have  examined  the  remaining  assign- 
ments of  error,  and  find  no  reversible  error 
irainted  out  In  any  of  them. 

For  the  error  In  the  admission  of  evidence, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


DICKBT  v.   CONTINENTAL   CASUALTT 
CO. 

(Court  of  Civil  Appeals  of  Texas.    Jane  24. 
1905.) 

1.  iRStTBANCS— LlTB    POLICT— CoHsxnarATiox 
or  Contract. 

Where  a  life  policy  stipulated  that  it  shoald 
not  be  binding  on  the  insurer  unless  coonter- 
signed  by  the  policy  writer,  and  the  actual 
time  of  the  countersigning  was  after  the  death 
of  the  Insured,  and  the  policy  writer  and  the 
officers  of  the  insurer  were  at  such  time  igno- 
rant of  the  insured's  death,  there  could  be  no  re- 
covery on  the  policy. 

2.  Sauk  — Contract  —  Consuioiation — Evi- 
dence. 

In  an  action  on  a  life  policy  it  wu 
shown  that  the  agent  of  the  insurer,  onder  the 
authority  given  by  the  insured,  signed  insured's 
name  to  the  application  and  executed  an  as- 
signment of  Insured's  wages  for  the  premium 
between  9:30  a.  m.  and  12  o'clock  noon  on  a 
certain  day.  The  name  of  the  beneficiary  was 
inserted  In  the  application  on  the  same  day. 
but  In  fact  after  the  death  of  the  insured. 
The  testimony  only  raised  a  mere  suspicion  that 
insured  was  alive  when  the  agent  signed  the 
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application.  The  insured  and  the  agent  had 
agreed  that  the  agent  should  write  up  a  policy 
for  a  specified  sum,  when  the  first  premiam 
could  be  taken  out  of  certain  wages  of  inaared, 
which  coold  not  be  done  nntil  two  days  before 
the  agent  prepared  the  application  and  the  as- 
signment of  wages  for  the  premiam.  Held  tn- 
saffident  to  establish  a  contract  of  life  insur- 
ance oonsnmmated  before  the  death  of  the  in- 
sured. 

Aiq;>eal  from  District  Conrt,  Gooke  Gono- 
ty:  D.  B.  Barrett.  Jndge. 

Action  by  Elisabeth  B.  Dickey  against  the 
Continental  Cagualty  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeala. 
Affirmed. 

Betaearlng  denied  October  14,  1905. 

Green  &  Blanton,  Blanton  &  Bosson,  and 
Gulp  &  Olddings,  for  appellant  B.  K.  Go- 
ree  and  Chas.  K.  Lee,  for  appellee. 

SPEBR,  X  The  appellant  instituted  this 
suit  against  the  appellee  to  recover  the  sum 
of  $2,000  apon  a  policy  of  Insurance  issued 
upon  tbe  life  of  her  deceased  husband.  The 
district  Judge  before  whom  tbe  case  was 
tried  directed  a  verdict  against  her,  and 
she  baa  appealed. 

That  provision  of  tbe  written  application 
for  Insurance  which  we  deem  to  be  material, 
Is  as  follows: 

"Mr.  S.  W.  Gibson,  Agent:  I  hereby  ap- 
ply for  insurance  In  the  Continental  Casual- 
ty Company,  based  upon  the  following  state- 
ments, each  of  which  I  warrant  to  be  true; 
and  I  agree  to  accept  the  policy  now  Issued 
by  tbe  company,  subject  to  all  of  Its  condi- 
tions and  provisions,  and  subject  to  the 
charter  and  classifications  of  risks  of  the 
company;  said  insurance  to  continue  one 
year  from  date  of  said  policy,  and  to  include 
accidents  and  health  Insurance  for  one  year 
from  said  date.  *  *  *  I  hereby  warrant 
each  of  the  above  answers  to  be  full,  com- 
plete, and  true,  and  that  no  statements  were 
made  to  or  by  the  agent  of  said  company 
contradictory  thereto.  •  •  •  I  agree  that 
any  order  or  assignment  given  by  me  to  the 
company  In  lieu  of  the  Installment  payments 
above  stipulated  for  shall  be  and  form  a 
part  of  my  contract  with  the  company,  and 
that  the  company  does  not  accept  or  Incur 
any  responsibility  for  the  collection  thereof. 
I  tmderstand  that  the  agent  presenting  this 
application  has  no  power  to  make  or  renew 
any  contract  of  Insurance,  or  to  waive  or 
vary  any  part  of  this  application. 

"In  witness  whereof,  X  have  hereunto  set 
my  hand,  this  18tb  day  of  December,  1802. 

"[Sign  here]  William  8.  Dickey, 

"Applicant 

"Signed  and  delivered  In  the  presence  of 
8.  W.  Gibson." 

The  material  parts  of  the  assignment  of 
wages  executed  at  the  same  time  are  as 
follows:    . 

"Taymaster's  Order  for  $61.20.  No.  644,075. 

"In  Uen  of  payments  provided  In  my  aKdl- 
eatlon  for  accident  toannuics  In  tha  Ouatir 


nental  Casualty  Company,  I  hereby  assign 
to  said  company  tbe  sum  of  161.20  of  my 
claim  against  tbe  Gulf,  Colorado  &  Santa 
Ffi  Ballway  Company  for  services  rendered 
and  to  be  rendered  by  me,  due  and  payable 
In  five  monthly  Installments,  as  follows: 
•  •  •  It  is  understood  and  agreed  that 
the  installments  above  provided  for,  respec- 
tively, shall  provide  for  my  insurance  under 
a  iwllcy  to  be  issued  to  me  by  said  company 
and  bearing  even  date  and  number  here- 
with for  ratable  period,  to  wit  *  •  • 
No  agent  shall  alter  or  waive  any  of  the  con- 
ditions of  this  order.    •    •    • 

"Dated  at  Gainesville,  the  18th  day  of 
December,  1002. 
"[Signature]  William   8.  Dickey, 

"Agent's  name:    8.  W.  Gibson." 

These  Instrmuents  were  executed  by  the 
api)ellee's  agent  S.  W.  Gibson,  under  the 
following  circumstances:  About  December 
1,  1902,  Gibson  solicited  Dickey  to  take  a  pol- 
icy of  Insurance  with  appellee,  and  It  was 
then  agreed  between  them  that  Gibson  could 
"go  ahead  and  write  him  up  for  tbe  sum  of 
$2,000  whenever  the  first  premium  could  be 
taken  out  of  bis  January  earnings,"  which 
the  evidence  indicates  could  not  be  done 
prior  to  about  December  18tb.  Gibson  did 
nothing  toward  filling  out  the  application 
and  assignment  until  the  morning  of  Decem- 
ber 20th,  when  he  went  to  the  railway 
yard  office  to  have  Dickey  to  sign  the  appli- 
cation. Dickey  was  not  at  the  yard,  and 
Gibson,  under  the  authority  previously  giv- 
en him,  filled  out  and  signed  both  the  appli- 
cation and  the  assignment  above  set  out 
These  papers  were  mailed  to  the  home  office 
at  Chicago  at  5  o'clock  p.  m.,  December 
20th,  and  upon  them  appellee  Issued  Its 
policy  of  insurance,  In  favor  of  appellant  as 
beneficiary  named  In  the  application,  for 
the  amount  sued  for.  The  policy  contained 
the  following  limitation:  "In  witness  where- 
of, the  Continental  Casualty  Company  has 
caused  these  presents  to  be  signed  by  Its 
president  and  secretary;  but  the  same  shall 
not  be  binding  upon  the  company  unless 
countersigned  by  the  policy  writer  and  de- 
livered at  the  general  office  of  the  company. 
In  the  dty  of  Chicago,  state  of  Illinois." 
And  it  Is  Indorsed:  "Countersigned:  D.  B. 
Dunn,  Policy  Writer,  at  12  o'clock  noon, 
standard  Ume,  December  18th,  1902."  A.  S. 
Dickey  died  December  20th,  at  10:20  o'clock 
a.  m.  The  actual  date  of  the  counter  sig- 
nature of  tbe  policy  was  December  27,  1902; 
the  policy  writer,  as  well  as  the  other  offi- 
cers, testifying  that  at  the  time  they  were 
In  Ignorance  of  tbe  fact  of  Dickey's  decease. 

In  determining  whether  or  not  the  court 
erred  in  withdrawing  the  case  from  tbe  Jury, 
It  becomes  necessary  to  inquire  If  the  trans- 
action culminating  In  the  filling  out  of 
the  application  and  assignment  of  wages  by 
Gibson  on  December  20tb,  constituted  a  com- 
plete contract  of  Insurance.    In  this  con- 
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nectlon  It  Is  proper,  If  not  necessary,  to 
examine  a  little  more  In  detail  as  to  the 
evidence  bearing  upon  the  question  of  the 
exact  time  of  Dickey's  death  with  reference 
to  the  time  when  the  application  was  signed 
by  Gibson.  The  agent,  Gibson,  testified  that 
he  took  breakfast  on  that  morning  about 
9:30,  and  went  immediately  to  the  yard 
oflSce,  though  he  admitted  be  might  have 
stopped  on  the  way  to  talk  with  some  one; 
that  on  reaching  the  yard  ofilce  he  found 
from  the  bulletin  board  that  Dickey  was 
out;  that  be  signed  the  application  and 
inserted  the  name  of  the  beneficiary  before 
he  left  the  yard  ofilce,  but  that  he  could  not 
say  whether  he  signed  it  right  away  after 
he  got  there,  or  whether  he  signed  it  just 
before  dinner,  but  he  did  remember  that 
he  signed  the  application  before  he  left  the 
yard  ofBce;  that  It  may  have  been  signed 
at  12  o'clock.  He  would  express  no  opinion 
as  to  the  time  when  it  was  signed,  further 
than  that  it  was  between  9:30  and  12.  He 
testified  that  he  got  the  name  of  the  benefi- 
ciary from  a  man  named  Burford.  Burford 
testified  that  he  got  appellant's  name  for 
Mr.  Gibson  at  the  tatter's  request;  that  he 
got  her  name  for  Gibson  after  Dickey's 
death;  that  he  and  the  agent.  Gibson,  had 
some  conversation  in  which  they  spoke 
about  Mr.  Dickey  having  been  hurt  or  killed 
before  he  got  Mrs.  Dickey's  name;  that 
he  and  Mr.  Gibson  went  to  Mrs.  Dickey's 
house  and  there  obtained  her  name.  This 
is  all  there  is  to  be  found  in  the  record 
which  would  enable  a  jury  to  determine  the 
date  of  the  signing  of  the  application.  From 
this  evidence  we  conclude  that  the  district 
court  did  right  in  instructing  the  Jury  to 
return  a  verdict  against  the  plaintlfT. 

The  duty  devolved  upon  her  to  show, 
either  a  liability  upon  the  written  policy 
Introduced  in  evidence,  or  upon  a  completed 
verbal  contract  of  insurance.  She  failed  In 
the  first  instance  l>ecause  of  the  stipulationB 
of  the  policy  already  quoted,  In  that  the 
deceased  was  not  alive  on  December  27th, 
when  the  policy  was  countersigned  by  the 
agent  Dunn.  She  failed  in  the  second  place 
because  the  undisputed  evidence  showed 
that  the  deceased  was  dead  even  when 
the  agent  Gibson  signed  tbe  application  and 
assignment  The  testimony  of  Gibson  above 
set  forth  could  do  no  more  than  raise  a 
mere  suspicion,  or  show  a  bare  possibility, 
that  deceased  was  alive  when  the  application 
was  signed.  We  do  not  think  it  amounted 
to  such  evidence  as  to  authorize  the  sub- 
mission of  the  Issue  to  tbe  jury.  The  testi- 
mony of  tbe  disinterested  witness  Burford 
•hows  conclusively  that  the  name  of  the 
beneficiary  was  obtained  for  the  agent  after 
Dickey's  death.  This  name  was  obtained 
and  inserted  in  the  application,  so  the  agent 
testifies,  before  he  left  the  yard  office;  and 
there  Is,  therefore,  nothing  to  indicate  that 
the  application  was  signed  before  Dickey's 
death.    It  Is  needless  to  announce^  much  leas 


to  cite  authorities  to  support,  tbe  propod- 
tlon  that  a  contract  of  life  Insurance,  con- 
summated after  the  death  of  the  person 
whose  life  constitutes  the  subject-matter 
of  the  contract,  is  invalid.  It  cannot  be 
contended  with  any  show  of  reason  that 
there  was  any  contract  whatever  prior  to 
the  time  when  the  agent  Gibson  signed 
the  application  in  behalf  of  the  deceased; 
and  for  the  reason  already  shown  the  con- 
tract could  not  be  consummated  at  that  time. 

Entertaining,  as  we  do,  this  view  of  tbe 
evidence,  it  becomes  Immaterial  for  us  to 
inquire  whether  In  any  event  the  agent, 
who  is  shown  to  have  been  a  soliciting 
agent  only,  without  authority  to  make  or 
renew  contracts  of  Insurance,  and  the  limita- 
tion of  whose  authority  appears  in  the  appli- 
cation signed  In  behalf  of  deceased,  could 
have  made  a  binding  oral  agreement  for 
Insurance  with  the  deceased. 

Tbe  judgment  is  therefore  affirmed. 


BROWN  V.  RASH  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  24. 
1906.) 

L  HOUXSTBAD — RiOTIT   OT   BXXMFTIOH — LAND 
PUBCHASED  BT  INSOLVKNT. 

Where  a  debtor,  immediately  npon  pur- 
chasing property,  occupied  the  same  with  bis 
children  as  a  home,  the  fact  that  he  was  in- 
solvent when  he  purchased  the  same,  and  on 
that  account  baa  tbe  title  conveyed  to  his 
children,  with  a  life  estate  only  in  himself,  did 
not  aSect  his  right  of  bomeetead  acainst  a 
levy  of  execution  subsequently  made. 

[Ed.  Note. — For  cases  In  point,  see  voL  25. 
Cent.  Dig.  Homestead,  U  87,  114,  119.] 

2.  VbHDOB  A.ND  PuaCHABBil— VXHDOB'B  LlENS 
— ^DlSOHABGB— SUBBOGATION. 

Where  plaintiff  paid  the  balance  due  on  a 
purchase-money  note  executed  by  defendant,  or 
on  a  judgment  foreclosing  the  vendor's  lien. 
with  the  understanding  that  he  was  to  hold 
the  same  until  the  land  subject  to  the  lien 
should  be  conveyed  to  him,  a  conventional  sab- 
rogation  took  place,  and  plaintiff's  lien  was  not 
discharged  bv  a  conveyance  of  lees  land  than 
was  contemplated  in  the  agreement. 

3.  JuDGMKNI^-MEBaBB  OW  CAITBE  OF  ACTIOK. 

Where  a  note  is  merged  in  a  judgment,  the 
ownership  of  the  note  and  the  running  of  limi- 
tations against  the  same  are  immaterial  issaes 
in  an  action  based  on  a  claim  of  subrogatioo  to 
the  lien  of  tbe  judgment 

Appeal  from  District  Court.  Hood  County ; 
W.  J.  Oxford.  Judge. 

Action  by  B.  T.  Brown  against  S.  A.  Raush 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  AfDrmed  in  part,  cuid 
reversed  in  part. 

Rehearing  denied  October  14,  1905. 

Jno.  J.  Hiner,  J.  F.  Henry,  and  H.  P. 
Brown,  for  appellant  H.  D.  Payne,  for  ap- 
pellees. 

STEPHENS,  J.  This  appeal  Is  frona  a 
judgment  denying  appellant  recovery  of  two 
tracts  of  land  situated  in  Hood  connty;  one 
containing  80  acres,  and  the  other  20.  Aj^ 
pellant  claimed  both  tracts  through  an  KKecu- 
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tion  sale  made  in  March,  1903,  under  a  jadg- 
ment  rendered  the  preceding  January  in  bis 
favor  against  S.  A.  Rash,  who  set  up  the 
homestead  exemption  as  a  defense. 

Undoubtedly  the  80-acre  tract  was  exempt 
from  execution  at  the  date  of  the  levy  and 
sale;  and  as  to  it  we  adopt  the  court's  flnd- 
ings  of  fact  and  conclusion  of  law.  It  mat- 
ters not  that  S.  A.  Rash  was  Insolvent  when 
he  purchased  this  tract  of  land,  and  on  that 
account  bad  had  the  title  conveyed  to  his  chil- 
dren, with  a  life  estate  only  In  himself.  This 
occurred  long  prior  to  the  levy,  and  was  fol- 
lowed by  an  Immediate  and  continuous  oc- 
cupancy of  the  land  as  a  home  by  S.  A.  Rash 
and  his  said  children  up  to  the  triaL  If 
the  conveyance  to  bis  children  be  treated  as 
fraudulent  and  void  as  to  creditors,  that 
would  only  have  the  effect  of  placing  the 
whole  title  In  him,  where  it  would  be  com- 
pletely covered  by  the  homestead  exemption. 

The  20-acre  tract  was  also  a  part  of  the 
homestead,  but  as  to  It  the  exemption  was 
denied  on  the  ground  that  it  was  subject  to 
an  express  vendor's  Hen  when  it  became  a 
part  of  the  homestead,  which  lien  appellant 
claimed  to  have  acquired,  and  sought  in  a 
supplemental  petition  to  foreclose,  alleging 
that  he  bad  become  the  owner  and  holder  of 
the  original  purchase-money  note.  On  the 
other  hand,  the  appellees  alleged  that  appel- 
lant had  paid  off  this  note  and  extinguished 
the  lien,  and  further  pleaded  the  statute  of 
limitations  against  It  The  court  found  firom 
the  testimony  that  this  note  bad  been  merged 
In  a  judgment  rendered  about  April,  1893, 
foreclosing  the  lien,  and  that  in  May  follow- 
ing appellant  bad  paid  off  this  note  and 
judgment  at  the  Instance  of  S.  A.  Rash,  with 
the  understanding  between  them  and  the 
original  owners  of  the  note  and  judgment 
that  he  was  to  hold  the  lien  until  the  lands 
covered  by  it  should  be  conveyed  to  him  by 
8.  A.  Rash  and  wife.  In  pursuance  of  this 
understanding  a  conveyance  was  subsequently 
made,  but  It  failed  to  Include  the  20  acres  In 
controversy,  which  omission  was  not  discover- 
ed by  appellant  until  several  years  there- 
after. The  court  also  found.  In  accordance 
wltb  tbe  plea  of  the  appeHees,  that  the  note 
declared  on  was  barred  by  limitation  when 
the  superior  title  was  conveyed  by  the  origi- 
nal vendors  to  appellant.  There  was  evi- 
dence tending  to  support  these  findings  of 
fact,  although  It  Is  plausibly  insisted  that 
the  evidence  failed  to  establish  that  the  note 
had  been  merged  in  a  judgment ;  the  record 
being  very  unsatisfactory  on  this  issue  of 
fact 

Tbe  following  conclusion  of  law  is  assailed : 
"I  farther  conclude,  tbe  said  note  and  trans- 
f^  of  judgment  having  been  taken  simply  to 
secure  the  plaintiff  until  such  time  as  the  de- 
fendant executed  to  him  a  deed  to  the  lands, 
that  when  the  defendant  did  execute  tbe 
deed  conveying  111  acres  of  the  land  this  con- 
stituted a  discharge  of  the  vendor's  lien,  and 
the  plalntUTs  right  of  action,  if  any,  was  for 


money  had  and  received,  or  for  spedflc  per- 
formance within  a  reasonable  time  after  the 
discovery  of  the  mistake  or  omission  in  said 
deed  or  after  by  the  exercise  of  reasonable 
diligence  he  could  have  discovered  the  omis- 
sion in  said  deed,  and  that  he  cannot,  there- 
fore, recover  the  20  acres  because  of  the  un- 
paid purchase  money."  We  are  Inclined  to 
the  opinion  that  when  appellant  paid  the 
balance  due  on  the  original  purchase-money 
note,  or  the  judgment  foreclosing  the  vendor's 
lien.  If  any  there  was,  with  the  understanding 
between  him  and  the  parties  to  the  note  and 
judgment  that  he  was  to  hold  the  same  until 
the  land  subject  to  the  Hen  therein  provided 
for  should  be  conveyed  to  him,  a  conventional 
subrogation  took  place,  and  that  the  Hen  so 
acquired  by  appellant  was  not  discharged  by 
a  conveyance  of  less  land  than  was  contem- 
plated in  that  agreement  Nothing  short  of 
full  compliance  on  the  part  of  S.  A.  Rash 
with  the  agreement  would  entitle  him  to  a 
release  of  the  lien  so  transferred  to  appellant 
The  judgment  denying  recore»y  of  the  20 
acres  is  therefore  reversed,  and,  inasmuch  as 
the  case  does  not  seem  to  have  been  fully 
developed,  either  in  the  pleadings  or  the  evi- 
dence, It  will  be  remanded  for  a  new  trial 
as  to  said  20  acres.  If  the  note  had  been 
merged  in  the  judgment  as  the  court  found, 
the  issue  tendered  by  appellant  of  ownership 
of  the  note  and  the  issue  tendered  by  appel- 
lee of  its  being  barred  by  limitation  were 
alike  Immaterial  issues. 

Judgment  affirmed  as  to  the  80-acre 
tract,  and  reversed  and  remanded  as  to  the 
other  tract 


PELICAN    LUMBER    CO.,    Limited,   t. 
JOHNSON    MERCANTILE    CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct  11. 
1B05.) 

Account,  Action  on— Vkbifioation — Vabi- 
ance  between  vlbification  and  account. 
Where,  in  an  action  on  account,  the  account 
was  made  out  against  a  third  person,  and  the 
affidavit  in  connection  therewith  averred  that 
"the  annexed  account  in  favor  of'  plaintiff  and 
against  defendant  was  true,  there  was  no  ma- 
terial variance  between  the  account  and  the 
a£Sdavit;  for  the  verification  showed  that  the 
account  was  asserted  against  defendant,  and  it 
could  be  the  debtor,  though  the  amount  sued 
for  bad  been  charged  against  the  third  person. 

Appeal  from  District  Court,  Hemphill 
County;  H.  G.  Hendricks,  Judge. 

Action  by  tbe  Pelican  Lumber  Company, 
Limited,  against  the  Johnson  Mercantile 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

W.  D.  Fisher,  for  appellant  H.  B.  Hoover, 
for  appellee. 

JAMES,   C.  J.    The  cause  originated  In 

the  Justice's  court;  the  pleading  of  plaintiff, 
the  Pelican  Lumber  Company,  being  a  sworn 
account  Tbe  account  was  made  out  as 
against  J.  T.  Johnson.    The  affidavit  In  con- 
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nectlon  witb  the  account  stated  tbat  "the  an> 
nexed  account  In  favor  of  said  Pelican  Lum- 
ber Company  and  against  Johnson  Mercantile 
Company  la  within  the  knowledge  of  affiant 
Just  and  true,"  etc.  At  the  trial  on  appeal  In 
the  district  court  the  Judge  held  that  there 
was  a  material  variance  between  the  affidavit 
and  the  account,  as  the  latter  was  not  pro- 
pounded against  the  defendant,  the  Johnson 
Mercantile  Company,  but  against  one  J.  T. 
Johnson,  and  for  this  reason  excluded  the  ac- 
count as  evidence. 

We  think  the  court  erred.  The  Johnson 
Mercantile  Company  was  the  party  sued. 
The  veriflcatlon  makes  it  unmistakable  that 
the  annexed  account  was  being  asserted 
against  it  The  action  was  on  the  annexed 
account  Under  these  circumstances  it  seems 
of  no  consequence  that  the  account  was  made 
ont  in  the  name  of  J.  T.  Johnson.  The  de- 
fendant could  be  liable  for  an  account  so 
made  out  It  could  be  the  real  debtor,  not- 
withstanding the  amounts  had  heen  charged 
to  J.  T.  Jo^son.  The  Johnson  Mercantile 
Company  was  being  sued  on  this  account, 
and  we  regard  it  as  Immaterial  what  name 
was  at  the  heading  of  the  accoont,  or  whether 
there  was  any  name  there  at  all.  It  was  not 
necessary  for  plalntlfl  to  make  the  proposed 
amendment. 

Beversed  and  remanded. 


TEXAS  ft  P.  RT.  CO.  et  al.  t.  BASTIN 
&  KNOX.* 

(Court  of  Civil  Appeals  of  Texas.    July  1, 
1905.) 

1.  Rkmovai.  of  Caus»— Citizenship— Fbaud- 
ttlent  joindeb  of  parties. 

Where,  on  an  application  by  a  noncitixen 
to  remove  a  cause  to  the  federal  court,  the  re- 
moval petition  charged  that  a  citizen  defendant 
was  fraudulently  joined  merely  to  prevent  re- 
moval, aucl  issue  was  triable  only  in  the  federal 
court  after  removal. 

[Ed.  Note. — For  cases  in  iwlnt,  see  vol.  4S, 
Cent  Dig.  Removal  of  Causes,  §§  193,  195,  204.] 

2.  Same— JuBisDicTiOH  of  State  Coubt. 

On  an  application  of  a  noncitizen  defend- 
ant to  remove  a  cause  to  the  federal  court,  the 
only  jurisdiction  of  the  state  court  is  to  de- 
termine as  a  matter  of  law  whether  on  the  face 
of  the  record  a  right  of  removal  is  shown,  and, 
if  so,  it  can  proceed  no  further  than  to  make 
the  order  of  transfer. 

[Eid.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Removal  of  Causes,  |i  193,  195, 
204.] 

8.  Saick— Pritior. 

A  petition  for  removal  of  a  cause  to  the 
federal  courts,  alleging  diverse  citizenship,  etc, 
between  plaintiffs  and  the  principal  defendant 
and  that  there  was  no  cause  of  action  against 
the  citizen  defendant  but  that  he  had  been 
fraudulently  joined  by  plaintiff  to  deprive  the 
noncitizen  defendant  of  its  right  to  remove  the 
cause,  and  that  the  citizen  defendant  acted  in 
the  matter  in  controversy  merely  as  petitioner's 
agent  was  sufficient  on  its  face  to  require 
removal. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Removal  of  Causes,  U  170-174.] 

*Appliration  for  writ  o(  error  dismissed  by  Supreme 
Court  tor  want  of  jurlidlcton. 


4.  Samk— Waivkb. 

Where  a  petition  to  temove  a  cause  to  the 
federal  court  was  erroneously  denied,  petition- 
er's rigl  t  to  object  to  the  state  court's  further 
Jurisdiction  of  the  case  was  not  waived  by 
petitioner's  application  for  a  continuance  for 
the  purpose  of  making  another  corporation  a 
party  and  in  seeking  and  receiving  relief  against 
ft. 

[Ed.  Note. — For  cases  In  pohit  see  vol.  42 
Cent  Dig.  Removal  of  Causes,  |  208.] 

Appeal  from  District  Court,  Parker  Ootrnty; 
J.  W.  Patterson,  Judge. 

Action  by  Eastin  &  Knox  against  the  Tex- 
as &  Padflc  Railway  Company  and  others. 
Judgment  for  plaintiffs  against  defendants 
Tucker  and  the  Texas  &  Pacific  Railway 
Company,  and  in  favor  of  said  railway  com- 
pany against  the  St  Louis  &  San  Frandsco 
Railway  Company.  All  parties  against  whom 
Judgment  was  thus  rendered  appeal.  Be- 
versed. 

Rehearing  denied  October  21,  190S. 

H.  C.  Shropshire,  for  appellant  Texas  ft 
P.  Ry.  Co.  and  J.  M.  Tucker.  C.  H.  Yoakum, 
West,  Chapman  &  West,  and  Theodore  Mack, 
for  appellant  St  Louis  ft  S.  F.  By.  Go.  Tboa. 
D.  Sporer,  for  appellees. 

OONNEB,  0.  J.  This  suit  was  Instituted 
by  the  appellees  in  the  district  court  of  Park- 
er county  on  the  4th  day  of  February,  1904, 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  J.  M.  Tucker,  its  station  agent  at 
Strawn,  Tex.,  for  $8,000  damages  to  cattle 
shipped  from  Strawn  over  the  line  of  said 
company  to  Paris,  Tex.,  and  thence  over  the 
line  of  the  St  Louis  ft  San  Francisco  Rail- 
road Company  to  Tulsa,  Ind.  T.  On  April  1, 
1801,  and  prior  to  the  time  an  answer  to 
the  merits  was  required,  the  appellant  the 
Texas  &  Pacific  Railway  Company,  Joined 
by  its  said  agent,  Tucker,  filed  in  said  district 
court  its  petition  and  bond  for  removal  of 
the  case  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
together  with  a  general  denial  of  the  allega- 
tions of  appellees'  petition.  The  petition  for 
removal  appears  in  all  things  sufficient  to 
show  cause  therefor,  unless  the  fact  that  J. 
M.  Tucker  Is  a  resident  citizen  of  Palo  Pinto 
county,  Tex.,  will  have  the  effect  to  prevent 
It,  and  as  to  this  it  was  alleged  In  the  peti- 
tion for  removal  that  said  Tucker  acted 
In  said  shipment  as  agent  only  of  his  co- 
defendant,  and  that  appellees  had  fraudu- 
lently Joined  him  In  the  suit  for  the  sole 
purpose  of  preventing  a  removal  of  the  cause 
to  said  United  States  Circuit  Court  The 
bond  for  removal  is  regular  In  form  and 
sufficient  in  amount,  and  was  duly  approved 
by  the  Judge  of  the  state  court  Neverthe- 
less, thereafter,  on  April  S,  1801,  the  same 
being  the  appearance  day  in  said  state 
court,  the  petition  for  removal  upon  ap- 
pellees' Insistence  was  overruled,  and  the  ap- 
pellants named  were  required  over  their  ob- 
jection to  prepare  for  triaL  They  there- 
apon,  on  April  7,  1904,  filed  an  amended 
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answer,  in  wblcb  tb^  contlsned  to  protest 
against  the  trial  court  retaining  jurisdiction, 
but  averred  that  the  damages  sued  for  were 
due  to  the  negligence  of  the  St  Louis  & 
San  Francisco  Railway  Company,  and  prayed 
that  it  be  made  a  party.  The  cause  was 
continued  for  tbe  term  therefor  on  applica- 
tion of  the  Texas  &  Pacific  Railway  Com- 
pany, and  tbe  St  Louis  &  San  Francisco 
Railway  Company  made  a  party,  and  against 
It,  by  an  amended  answer  filed  November  9, 
19M,  tbe  appellant  first  named,  still  ob- 
jecting to  trial  in  the  state  court  and  reitera- 
ting acts  of  negligence  before  made,  prayed 
for  judgment  in  tbe  alternative  for  all  dam- 
ages caused  by  the  negligence  of  the  St 
Louis  &  San  Francisco  Railway  Company, 
for  which  appellees  might  recover  against 
tbe  Texas  &  Pacific  Railway  Company.  The 
trial  resulted  in  a  judgment  in  favor  of  ap- 
pellees against  J.  M.  Tucker  and  the  Texas 
&  Padflc  Railway  Company  for  |3,600,  and 
in  favor  of  the  Texas  &  Pacific  Railway  Com- 
pany against  tbe  St  Louis  &  San  Francisco 
Company  for  $1,800,  and  all  parties  against 
whom  judgment  was  so  rendered  have  ap- 
pealed. 

Our  conclusion  on  tbe  first  question  pre- 
soited  renders  a  further  statement  unnec- 
essary. Did  tbe  court  err,  as  assigned,  in 
refusing  tbe  petition  for  removal  to  tbe  dr- 
colt  court  of  the  United  States  and  in  en- 
tertaining jurisdiction  of  tbe  case?  We 
conclude  that  it  did.  Appellees  make  no  ob- 
jection to  the  sufficiency  of  the  petition  and 
bond  for  removal,  and  none  is  found.  They 
seem  in  all  respects  to  comply  with  the  re- 
moval act  of  Congress,  and,  as  before  stated, 
to  entitle  the  Texas  &  Pacific  Railway  Com- 
pany to  tbe  removal  sought,  unless,  as  ap- 
pellees Insist,  tbe  joinder  by  them  of  J.  M. 
Tucker,  a  citizen  of  Texas,  without  right  of 
removal,  alters  tbe  case.  See  Union  Pacific 
By.  Co.  T.  Myers,  116  U.  S.  1,  5  Sup.  Ct  1113, 
29  Ik  Ed.  319,  and  Tex.  &  Pac.  Ry.  Co.  v. 
Davis,  93  Tex.  SIS,  54  S.  W.  381,  55  S  W.  562. 
If  It  be  assumed  that  the  contention  of  ap- 
pellees Is  applicable  to  this  case,  and  that 
their  petition  states  a  nonseverable  joint 
cause  of  action  against  parties  having  a 
diverse  citizenship,  we  nevertheless  think  it 
must  be  beld  that  tbe  petition  for  removal 
presents  such  prima  facie  right  of  the  Texas 
&  Padflc  Railway  Company  as  required  the 
state  court  to  make  tbe  order  of  removal. 
If,  as  the  petition  for  removal  in  substance 
alleged,  no  canse  of  action  against  J.  M. 
Tucker  In  fact  existed,  and  if  his  joinder 
was  wrongfully  made  with  the  fraudulent 
purpose  on  appellees'  part  of  depriving  the 
Texas  ft  Padflc  Railway  Company  of  its 
rigbt  to  remove  and  of  defeating  the  juris- 
diMon  of  tbe  circuit  court,  then  the  fact  of 
Boeb  joinder  of  Tucker  with  such  purpose 
will  not  affect  the  right  to  remove  or  the 
jurisdiction  of  tbe  drcult  court  Texas  ft 
Padflc  Railway  Co.  v.  Bloom,  85  Tex.  279, 
20  S.  W.  133;  Dillon's  Removal  of  Caaes^  | 


17;  Arrowsmitta  t.  Nashville  &  D.  B.  Oo.  et 
aL  (0.  C.)  67  Fed.  185,  and  authorities  there 
dted.  In  tbe  case  last  mentioned  tbe  dr- 
cult judge  uses  language  and  makes  quota- 
tion as  follows:  "If,  in  point  of  fact,  tbe 
plaintiff  has  no  cause  of  action  whatever 
against  the  resident  defendant  and  such  de- 
fendant has  been  joined  as  a  defendant  wltb 
the  sole  purpose  of  defeating  tbe  right  of 
the  real  defendant  to  remove  the  action 
against  it  to  tbe  Circuit  Court  of  the  United 
States,  then  such  misjoinder  operates  as  a 
legal  fraud,  and  will  not  be  permitted  to  de- 
prive the  nonresident  defendant  of  its  con- 
stitutional right  of  removal  The  doctrine 
contended  for  was  thus  stated  by  Mr.  Justice 
Miller:  'It  would  be  a  very  dangerous  doc- 
trine— one  utterly  destructive  of  the  right 
which  a  man  has  to  go  into  the  federal 
courts  on  account  of  his  dtlzensblp — if  tbe 
plaintiff  in  the  case,  in  instituting  bis  suit, 
can,  without  any  right  or  reason  or  just 
cause,  join  persons  who  have  not  the  requi- 
site dtlzenshlp,  and  thereby  destroy  the 
rights  of  parties  in  federal  courts.  We  must 
therefore  be  astute  not  to  permit  devices  to 
become  successful  wblcb  are  used  for  the 
very  purpose  of  destroying  that  right'  Board 
of  County  Com'rs  t.  Kansas  Pac.  Ry.  Co.,  4 
Dill.  277,  Fed.  Gas.  No.  502.  On  the  same 
subject  Judge  Shlras,  in  Dow  v.  Bradstreet 
Co.,  said:  'The  reasoning  which  sustains 
tbe  doctrine,  which  is  now  too  firmly  es- 
tablished to  be  called  in  question,  that  in 
determining  tbe  jurisdiction  of  the  Circuit 
Court  of  tbe  United  States  regard  will  be 
had  only  to  the  citizenship  of  the  real  parties 
in  interest,  disregarding  wholly  all  nominal 
or  immaterial  parties  upon  the  record,  seems 
to  me  to  be  equally  applicable  to  cases  where- 
in it  is  made  to  appear  that  a  party,  having 
in  fact  no  interest  in,  or  actual  connection 
with,  tbe  subject  of  litigation,  has  been 
joined  as  a  party  with  those  actually  inter- 
ested for  the  sole  pturpose  of  defeating  tbe 
jurisdiction  of  the  federal  court  A  fraud 
of  this  nature,  if  successful,  deprives  tbe 
citizen  of  a  right  conferred  upon  bim  by  the 
Constitution  and  laws  of  the  United  States; 
and  it  certainly  must  be  true  that  It  cannot 
be  perpetrated  without  a  remedy  existing 
for  its  correction.  Unless  this  be  so,  tb6n  it 
is  possible  to  defeat  in  every  instance  tbe 
right  of  removal,  when  tbe  same  depends 
upon  the  citizenship  of  the  adversary  parties, 
by  the  easy  device  of  joining  as  a  party  one 
who  has  no  interest  in  tbe  case,  but  who  is 
a  dtizen  of  the  same  state  as  the  plaintiff.' 
(0.  0.)  46  Fed.  .^7."  The  issue  presented 
and  decided  in  appellees'  favor  by  the  trial 
court,  whether  Tucker  was  a  false,  rather 
than  a  real,  party  defendant  and  whether  ap- 
pellees' averments  as  to  him  were  falsely 
and  fraudulently  made  for  tbe  sole  purpose  of 
defeating  tbe  removal,  was  triable  alone  in 
tbe  drcult  court  Tbe  rule  is  that  tbe  state 
court  can  only  determine  as  matter  of  law 
whether  on  tbe  face  o^tl^^^ecord  a  right  to 
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removal  Is  shown.  If  so.  Its  Jurisdiction 
ceases,  and  It  can  proceed  no  further  than  to 
make  the  order  of  transfer.  Crehore  ▼.  The 
Ohio  &  Mississippi  Ry.  Co.,  131  U.  S.  a«),  9 
Sup.  Ct  092,  33  L.  Bd.  144;  Burlington  0.  R. 
4  N.  R.  Co.  ▼.  Dunn,  122  U.  S.  515,  7  Sup.  Ot 
1262,  30  L.  Ed.  1159;  Kansas  City,  Ft  S.  & 
M.  R.  Co.  T.  Daughtry,  38  U.  S.  298,  11  Sup. 
Ct  306,  34  Li  Ed.  963;  Arrowsmith  ▼.  Xash- 
Tllle  &  D.  R.  Co.  et  al.  (C.  C.)  57  Fed.  165; 
Slnclare  v.  Pierce  (C.  C.)  60  Fed.  852;  Dow  ▼. 
Bradstreet  Oo.  (C.  C.)  46  Fed.  828;  Texas  & 
Pacific  Ry.  Co.  ▼.  Davis,  98  Tex.  386,  54  S.  W. 
381,  55  S.  W.  562. 

The  authorities  last  referred  to  would 
seem  to  also  conclude  the  remaining  con- 
tention of  appellees,  to  the  effect  that  the 
right  to  remove — the  Jurisdiction  of  the  Cir- 
cuit Court— was  waived  by  the  appellant 
the  Texas  &  Padflc  Railway  Company  by 
Its  action  in  seeking  a  continuance  and  in 
making  the  St.  Loiiis  &  San  Francisco  Com- 
pany a  party,  and  in  seeking  and  receiving 
relief  against  it  The  question  of  waiver  Is 
thus  discussed  by  our  Supreme  Court  In 
Texas  &  Pacific  Railway  Company  v.  Davis, 
supra :  "But  it  Is  urgently  insisted  that  the 
defendant  by  its  action  in  the  state  court 
has  waived  its  right  of  removal.  The  rule 
now  well  established  i>  that  the  seasonable 
filing  of  a  sufficient  petition  for  removal,  ac- 
companied by  a  sufficient  bond^  tolls  the 
Jurisdiction  of  the  state  court  and  transfers 
it  eo  instante  to  the  United  States  count 
It  would  seem,  however,  that  since  the  right 
of  removal  Is  a  mere  Jurisdictional  privilege, 
it  might  be  waived,  even  after  it  has  been 
exercised,  and  the  Jurisdiction  of  the  state 
court  restored.  An  express  waiver  would 
accomplish  this  result;  and  It  may  be,  also, 
that  conduct  on  part  of  the  defendant  incon- 
sistent with  the  idea  that  he  intends  to  In- 
sist upon  the  removal  of  the  cause,  especially 
when  such  conduct  is  prejudicial  to  the 
rights  of  the  plaintiff,  should  be  deemed  a 
waiver.  But  that  the  defendant  does  not 
lose  his  right  by  defending  the  action  with 
all  the  means  in  bis  power,  in  case  the  state 
court  proceeds  with  the  cause,  is  now  the 
settled  law."  The  court  then  quote  from 
the  case  of  National  Steamship  Co.  ▼.  Tug- 
man,  106  V.  8.  118,  1  Sup.  Ct  58,  27  L.  Ed. 
87,  and  further  say:  "The  language  quoted 
clearly  shows  that  by  filing  the  petition"  and 
bond  the  Jurisdiction  of  the  state  court  Is 
gone,  and  aptly  speaks  of  its  Jurisdiction 
as  being  'restored.'  It  may  be  seen  how  an 
express  agreemeqt  or  an  express  waiver, 
which  is  practically  the  same  thing,  may 
restore  the  lost  Jurisdiction;  but  it  is  not 
evident  that  any  other  act  done  in  the  state 
court  after  It  has  lost  all  power  over  the 
case,  should  have  that  effect  It  would  seem, 
as  Intimated  in  the  language  Just  quoted, 
that  as  a  general  rule,  when  the  jurisdiction 
Is  once  lost  It  takes  the  order  of  the  United 
States  court  to  restore  it"  See,  also,  Rail- 
way T.  Harrison.  73  Tex.  103,  11  S.  W.  168. 


In  view  of  the  record  herein,  and  of  these 
expressions  of  our  own  Supreme  Court  we 
conclude  that  tb«re  was  no  waiver  in  tills 
case.  The  doctrine  implies  that  the  party 
who  has  presented  a  proper  petition  and 
bond,  and  fixed  his  righl  of  removal,  has 
changed  his  purpose  and  consents  to  a  res- 
toration of  the  Jurisdiction  of  the  state 
court  This  must  be  the  essential  fact  to  be 
proven  by  all  evidence  relied  upon  as  estab- 
lishing a  waiver,  whether  the  waiver  be 
express  or  implied.  The  character  of  the 
evidence  may  be  different  but  the  end  to 
be  attained  is  the  same.  In  this  case  it 
was  only  after  the  petition  for  removal  bad 
been  denied  that  the  Texas  &  Padflc  Rail- 
way Company  sought  a  continuance,  or 
sought  to  make  the  other  railway  company 
a  party.  It  is  evident  from  the  record  that 
this  was  but  an  effort  on  the  part  of  the 
first-named  company  to  relieve  Itself,  in 
whole  or  In  part,  from  Impending  danger. 
In  its  answer  seeking  to  make  the  St  Loulf 
k  San  Francisco  Company  a  party  defend- 
ant and  in  its  amended  answer  declaring 
against  it  and  upon  which  the  trial  proceed- 
ed, express  protest  was  made  against  the 
state  court  further  proceeding,  thus  point- 
edly negativing  any  change  of  pmpoae  or 
consent  on  the  part  of  the  petitioner  to  waive 
its  right  of  removal.  Nor  is  such  consent  or 
waiver  the  necessary  Implication  from  the 
remainder  of  the  answer.  The  declaration 
against  the  St  Louis  &  San  Francisco  Rail- 
way Company  is  not  absolute.  It  is  con- 
ditional only.  The  prayer  is  in  the  alter- 
native. It  was  for  such  damages  alone  as 
appellees  might  recover  from  the  Texas  & 
Pacific  Railway  Company  that  resulted  from 
the  sole  negligence  of  the  St  Louis  &  San 
Francisco  Railway  Company. 

We  conclude  that  the  court  erred  in  deny- 
ing the  petition  for  removal  of  this  case  to 
the  Circuit  Court  and  in  proceeding  with  the 
trial.  This  conclusion  renders  other  ques- 
tions immaterial,  and  the  Judgment  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  proceedings  in  accord  herewith. 


OREBN  ▼.  HOUSTON  ELECTRIC  00. 

(Court  of  Civil  Appeals  of  Texas.    Oct  IS, 
1905.) 

1.  Cabmbbs— Who  abb  Passengxbs— Obuoa- 
TiON  or  Cabbies. 

A  person  in  the  act  of  getting  on  a  stieet 
car,  and  before  he  has  got  entirely  in  the  car,  !i 
a  passenger,  imposing  on  the  servants  in  charge 
of  the  car  the  duty  of  exercising  such  a  degree 
of  foresight  aa  to  possible  dangers  and  sacn  a 
degree  of  prudence  in  guarding  against  them 
aa  would  be  used  by  very  prudent  and  competent 
persons  under  simflar  clrcumstancea. 

[Bd.   Note. — For  cases  in  point   see  vol.  9, 
Cent.  Dig.  Carriers,  If  984-990.] 

2.  Neouoxnok — Persokai.  Iwjukt — PuaH- 
TiFP's  Pbiob  Phtsicai,  CORDinOH. 

Though  plaintiff,  in  an  action  for  penooal 
injury  negligently  inflicted,  alleged  in  her  pe- 
tition that  she  was,  prior  to  the  tatjuiy,  aoiiM 
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and  healthy,  she  waa  not  required,  in  order  to 
recover  for  the  injary  aoatafned,  to  pcoTe  the 
•negation. 

[Ed.  Note. — For  caaea  in  point,  see  vol.  16^ 
Cent.  Dig.  Damagea,  |  441.] 

S.  Dakaoks— Pkbsonai.  Irjitbiis— EvioaNOS. 

The  evidence,  in  an  action  for  personal  injury 
negli^ntly  inflicted,  that  piaintiPa  generd 
physical  condition  at  the  time  of  the  trial  waa 
no  worse  than  it  had  been  for  aeveral  years 
previooB  to  the  injury,  and  that.  Instead  of  hav- 
ing been,  previous  to  the  injury,  a  healthy  per- 
son, as  alleged,  plaintiff  had  been  sickly  and 
inotpable  of  physical  labor,  doea  not  preclude 
recovery  for  anch  physical  and  mental  suffering, 
incapacity  to  attend  to  her  affairs,  etc.,  aa  al- 
leged, aa  were  immediately  consequent  on  the  in- 
jury, and  the  direct  result  thereof,  together  with 
expenses  Incurred  for  medical  attoidance  oa 
account  thereof. 

[EM.  Note. — For  caaes  in  point,  see  vol.  10^ 
Cent.  Dig.  Damages,  IS  42-44.] 

4.  Savx— Agoravaiion  or  BxiaTino  Phybio- 

AI.  OOHDITIOR. 

la  an  action  for  personal  injury  negligent- 
ly inflicted  by  another,  the  petition  alleged  that 
bef«»«  tlM  injury  plaintiff  was  healthy,  capable 
of  attending  to  her  domestic  affairs,  and  that 
becanse  of  the  injury  she  was  unable  so  to  do. 
The  evidence  showed  that  she  waa,  in  fact, 
physically  unaound  before  the  accident.  Held, 
that  she  waa  entitled  to  damagea  for  anch  in- 
jury as  aggravated  a  previously  diseased  physii^ 
al  condition. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  10k 
Cent.  Dig.  Damages,  H  4^-44.] 

Appeal  from  District  Conrt,  Barrla  Coun- 
ty; Norman  O.  Kittrell,  Judge. 

Action  by  Anna  Green  against  the  Houston 
Electric  Gompany.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Lovejoy  &  Malevlnsky  and  Onynes  &  Col- 
gin,  for  appellant  Baker,  Botts,  Parker  A 
Garwood,  for  appellee. 

BEBSB,  J.  Appellant  sues  to  recortx  of 
appellee  damages  tot  injuries  alleged  to 
have  been  recdved  by  ber  while  getting  on 
one  of  appellee's  cars.  Appellee  owns  and 
operates  a  line  of  street  railway  in  the  city 
of  Houston,  and  it  is  alleged  in  the  petition 
that  while  appellant  was  In  tbe  act  of  get- 
ting on  one  of  its  cars,  and  before  she  had 
gotten  entirely  In  the  car,  it  was  by  the  per- 
son in  charge  negligently  started,  with  a 
violent  Jerk  and  without  any  warning  to 
appellant,  the  ^ect  of  which  was  to  throw 
her  violently  against  tbe  end  of  tbe  seat 
and  to  inflict  upon  her  Injuries,  for  which 
she  claims  damages  in  the  sum  of  $3,500. 
Defendant  answered  by  general  demurrer 
and  general  denial.  There  was  a  verdict  and 
judgment  for  the  defendant.  Her  motion  for 
a  new  trial  having  been  overruled,  she  ap- 
peals. 

Atftellant  in  her  first  and  second  assign- 
ments of  »ror  complains  of  the  charge  of 
the  court  in  Its  definition  of  negllg^ice  as 
"the  want  or  failure  to  use  ordinary  care; 
that  la,  that  degree  of  care  which  an  ordi- 
narily prudent  person  would  use  under  like 
Hrcnmstances,  to  avoid  Injury  or  accident" 
The  evidence  shows  that,  if  appellant  was 
injured  St  all,  she  was  at  the  time  a  pas- 


senger on  the  car  of  appellee,  a  common  car- 
rier, and  this  is  the  allegation  of  her  peti- 
tion. The  charge  is  erroneous  in  defining 
the  degree  of  care  required  of  appellee, 
which  is,  in  substance,  "such  a  high  d^ree 
of  foresight  as  to  possible  dangers,  and  such 
a  high  degree  of  prudence  in  guarding 
against  them,  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons 
under  similar  circumstances."  Sailway  v. 
Halloren,  53  Tex.  63,  37  Am.  Rep.  744;  I. 
&  O.  N.  By.  Co.  V.  Welch,  86  Tex.  203,  24 
8.  W.  390,  40  Am.  St  Rep.  829. 

The  jury  were  Instructed,  in  paragraph  6 
of  the  charge,  that  appellant's  right  to  re- 
cover was  dependent  upon  their  belief  that 
■be  was  a  sound,  healthy,  and  active  woman 
prlfft  to  the  injury.  This  placed  upon  ap- 
pellee the  burden  of  proving,  as  an  essen- 
tial element  of  her  right  to  recovw  any 
damages  whatever,  the  descriptive  allega* 
tlons  of  her  petition  that  she  was,  prior  to 
the  alleged  injuries,  a  sound,  healthy,  and 
active  woman.  We  think  this  charge  was 
error.  O.,  C.  ft  S.  F.  Ry.  Co.  v.  Brown,  16 
Tex,  Civ.  App.  104,  40  8.  W.  608. 

The  Jury  was  further  instructed  that  the 
plaintiff  would  not  be  entitled  to  recover, 
if  they  believed  that  her  physical  condition 
at  the  time  of  the  trial  was  not  the  result 
of  the  injury  alleged,  or  if  they  believed  that 
it  arose  from  other  causes  prior  to  the  in- 
Jury.  While  it  is  true  that  there  was  evi- 
dence which  tended  to  show  that  appellant's 
general  physical  condition  at  the  time  of 
the  trial  was  no  worse  than  it  had  been  for 
several  years,  and  previous  to  the  date  of 
the  alleged  Injury,  and  that,  Instead  of  hav> 
ing  been,  previous  to  such  injury,  a  stout, 
healthiy,  and  active  woman,  as  alleged  by 
her,  she  was  weak,  siddy,  and  not  capable  of 
physical  labor,  still,  if  this  testimony  had 
been  true,  and  if  her  general  physical  condi- 
tion at  the  time  of  the  trial  had  been  no 
worse  than  it  was  before  the  alleged  injury, 
it  would  not  have  precluded  her  from  re- 
covering for  such  physical  and  mental  suf- 
fering, incapacity  to  attend  to  her  affairs, 
etc.,  as  alleged,  if  any,  as  were  immediately 
consequent  upon  such  injury  and  the  direct 
result  thereof,  and,  In  addition,  such  ex- 
penses, if  any,  as  were  incurred  for  medical 
attendance  on  account  thereof,  if  in  fact  she 
had  been  injured  as  alleged  in  her  petition 
and  testified  to  by  herself  and  other  wit- 
nesses. If  the  jury  had  believed  that  the  ac- 
cident occurred  as  testified  to  by  appellant 
and  Mrs.  Finch,  and  that  she  sustained 
damages  and  Incurred  expenses  immediately 
consequent  thereupon  and  the  direct  result 
thereof,  such  matters,  under  the  instruc- 
tion referred  to,  could  not  have  been  consider- 
ed by  the  jury,  if  they  further  believed  that 
her  general  physical  condition  was  no  worse 
at  the  time  of  the  trial  than  previous  to  the 
injury.  This  is  not  the  law,  and  the  charge 
referred  to  was  error. 

In  each  of  these  instructions  the  right  to 
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recover  tat  whatever  damages  on  accoont  of 
mental  and  physical  suffering,  If  any,  ap- 
pellant may  have  sustained  Immediately 
consequent  uiton  the  accident  and  Injury 
complained  of,  and  not  affecting  her  general 
physical  condition  at  the  time  of  the  trial, 
la  denied.  These  objections  to  the  charge 
of  the  court  are  presented  by  sufficient  as- 
signments of  error  and  must  be  sustained. 
The  eighth  paragraph  of  the  court's  charge 
is  as  follows,  and  Is  assigned  as  error:  "In 
this  connection  yon  are  further  Instructed 
that,  as  plaintiff  alleges  that  her  Injuries 
and  present  condition  were  produced  and 
caused  by  the  negligence  of  defendant's  serv- 
ants In  charge  of  the  car,  she  is  required 
to  prove  this  allegation  by  a  preponderance 
of  the  evidence;  and  if  you  believe  that  the 
accident  occurred  at  the  time  and  place  al- 
leged, but  believe  that  before  that  time  the 
plaintiff  was  In  a  diseased  and  nervous  con- 
dition, whereby  her  system  was  already  per- 
manently or  seriously  injured,  and  that  her 
presoit  physical  condition  is  only  a  continua- 
tion or  aggravation  of  the  already  existing 
condition,  you  will  And  for  defendant"  Ap- 
pellee Insists  that  this  instruction  axmounces 
a  correct  rule  of  law.  His  contention  Is 
that,  appellant  having  alleged  in  substance 
that  she  was,  prior  to  the  accident,  a  sound, 
healthy,  and  active  woman,  and  that  her 
Injuries  were  entirely  produced  by  the  ac- 
cident complained  of,  and  having  supported 
the  allegations  of  her  petition  by  her  testi- 
mony, and  there  being  testimony  tending  to 
show  that  she  was  in  fact  physically  weak 
and  unsound  before  the  accident,  she  is  not 
entitled  to  recover  damages  for  such  injuries 
produced  by  the  accident  as  only  aggravated 
a  previously  diseased  or  unsound  physical 
condition.  The  gravamen  of  appellee's  argu- 
ment is  that  appellant  must  be  confined  to 
the  case  made  by  her  petition,  which  is  that 
of  injuries  produced  by  the  accident  upon 
a  sound,  healthy,  and  active  person.  In  sup- 
port of  these  contentions,  several  authorities 
are  cited.  The  strongest  case  cited,  and  the 
one  announcing  in  the  most  positive  terms 
the  doctrine  contended  for,  is  Wilkinson  v. 
Detroit  Steel  Works,  73  Mich.  405,  41  N.  W. 
490.  The  quotation  in  appellant's  brief  from 
Watson  on  Damages  is  in  Itself  a  quotation 
from  the  opinion  in  the  above  case.  We  have 
not  had  access  to  this  last  authority,  but 
note  that  In  the  quotation  in  the  brief  the 
author  states  that,  "on  the  other  hand.  It 
has  been  decided  that  the  plaintiff  may  show 
his  delicate  state  of  health  at  the  time  of  the 
Injury  complained  of,  and  the  fact  that  the 
consequences  are  more  serious  than  they 
would  have  been,  had  he  been  in  robust 
health,  without  special  allegation  of  such 
facts  In  his  petition."  In  the  Wilkinson 
Case,  supra,  the  facts  appeared  to  be  that 
the  plaintiff  was  partially  paralyzed  and 
had  epileptic  fits,  which  were  alleged  in  the 
petition  to  have  been  produced  by  the  in* 
jaries  complained  of.    Defendant  Introduced 


evidence  to  show  that  both  tb9  paralysis 
and  the  epilepsy  existed  prior  to  the  ac- 
cident The  defendant  requested  the  court 
to  instruct  the  Jury  "that  if  tbey  believed 
from  the  evidence  that  the  plaintiff  had 
paralysis  before  the  building  fell  upon  him, 
then  he  cannot  under  the  declarations  and 
evidence  In  this  cause,  recover  for  such 
paralysis,  or  any  aggravation  of  the  same 
produced  by  the  building  falling  upon  him, 
and.  If  they  believed  that  the  plaintiff  bad 
epilepsy  before  the  bnllding  fell  upon  him, 
that  he  cannot  recover  under  the  declaration 
and  proofs  in  this  cause  on  account  of  sncb 
epilepsy,  or  any  aggravation  of  the  sam* 
produced  by  the  building  falling  upon  hUn." 
These  instructions  were  refused.  With 
reference  to  this  refusal,  the  Supreme  Court 
says:  "We  think  the  court  erred,  and  that 
the  defendant  was  entitled  to  the  Instruc- 
tions asked  for.  The  plaintiff's  declaration 
plainly  alleges  the  fits  and  paralysis  to  have 
been  caused  by  the  injury  received  by  the 
roof  falling  on  him.  While  aggravation  of 
an  existing  disease  or  ailment  may  be  shown 
In  evidence,  and  damages  recovered  therefor, 
in  cases  where  the  declaration  is  so  framed 
as  to  admit  of  such  proof,  yet  if  the  plain- 
tiff frames  his  declaration  on  the  theory  that 
the  particular  ailment  complained  of  'was 
produced  by  the  act  alleged  and  was  the  di- 
rect result  of  it  and  the  plaintiff's  proofs  are 
produced  upon  that  theory  and  are  repugnant 
to  the  theory  of  an  aggravation  of  an  existing 
infirmity,  the  defendant  is  entitled  to  have 
the  plaintiff  confined  in  his  recovery  to  the 
scope  of  his  allegations  and  proof." 

The  allegations  of  appellant's  petition  on 
this  point  are  "that  before  being  injured 
as  aforesaid  plaintiff  was  a  sound,  healthy, 
and  active  woman,  capable  of  attending  to, 
and  in  fact  actually  attending  to,  all  her  do- 
mestic and  business  affairs,  but  that  now, 
because  of  her  aforesaid  wounds  and  injuries, 
she  is  unable  to  properly  attend  to  her  af- 
fairs, and  in  an  effort  to  do  so  Is  forced  to 
suffer  great  Inconvenience  and  excruciating 
pains.  The  effect  of  plaintiff's  teetimony 
was  to  establish  these  allegations,  while  ap- 
pellee introduced  testimony  the  effect  of 
which  was  to  establish  that  she  was  not  a 
stout  strong  woman  at  the  time  the  -wit- 
nesses knew  her,  which  was  some  time  befi>re 
the  alleged  Injury,  and  that  she  was  pale  and 
sickly  looking,  delicate,  and  nervona.  Tba 
distinction  between  such  a  case  and  that  of 
the  boy  Wilkinson,  in  the  Michigan  case, 
who  was  shown  to  have  been  paralyzed  and 
afflicted  with  epilepsy  before  the  accident  by 
which  he  was  injured,  is  so  marked  as  to 
make  it  questionable  whether  such  a  cbarg« 
as  was  requested  in  that  case,  and  whlcb  the 
court  says  should  have  been  given,  would 
be  applicable  hera^  If  it  be  conceded  tbat  it 
laid  down  the  correct  rule  in  that  caae. 
There  was  no  specific  disease,  like  paralyala 
and  epilepsy,  here — only,  according  to  ap- 
pellee's testimony,  a  woman  delicate^  instead 


Tex.) 


STEUSOPP  T.  JACKSON. 


U5 


of  sound;  neryons  and  weakly,  Instead  of 
healthy  and  active.  "Sotind,"  "active,"  and 
"healtby"  are  comparative  terms.  None  of 
appellee's  wltnessee  testify  that  she  was  not 
sound,  or  that  she  was  In  any  way  diseased, 
nor  Is  It  to  be  gathered  from  their  testi- 
mony that  her  "system  was  already  perma- 
nently or  serlonsly  injured."  We  do  not 
think  that,  even  under  the  doctrine  stated 
In  the  Wilkinson  Case,  when  we  consider 
the  lan^age  of  the  opinion  in  connection 
with  the  facts  to  which  It  is  addressed,  the 
charge  of  the  conrt  In  this  case  now  undw 
dlacasslon  can  be  approved.  We  cannot, 
howerer,  give  our  assent  to  a  rule  which  In 
its  l<^cal  application  would  put  upon  a 
plaintiff  the  danger  of  being  turned  out  of 
court  If  he  should  not  state  in  his  petition 
every  physical  weakness  or  ailment  which 
might  be  aggravated  in  its  effect  by  an  in- 
Jury  wrongfully  inflicted  upon  him.  We  can- 
not find  that  the  doctrine  referred  to  has 
ever  been  approved  elsewhere;  and,  while 
we  have  not  been  able  to  find  any  case  deny- 
ing It,  it  is  at  least  persuasive  that  In  a  mul- 
titude of  cases  examined  it  appears  that  per- 
sons have  been  held  to  be  entitled  to  recover 
damages  for  aggravation  of  a  previously 
diseased  physical  condition  where  the  allega- 
tions of  the  petition  made  no  reference  to 
such  condition.  The  Texas  case  cited  in  ap- 
pellee's brief  (Haywood  v.  Railway,  85  8. 
W.  433,  12  Tex.  Ct  Bep.  297)  cannot  be  said 
to  support  appellee's  contention. 

We  have  been  led  to  express  our  views  tip- 
on  this  question  at  greater  leng:th  than  would 
appear  to  have  been  called  for,  for  the  rea- 
son that  counsel  for  appellee  are  very  earnest 
In  their  contention  that  the  charge  referred 
to  Is  a  correct  statement  of  the  law  applica- 
ble to  this  case.  In  fact,  the  charge  is  clear- 
ly erroneous,  for  the  reason  that,  as  In  the 
case  of  other  instructions  given  and  referred 
to  In  this  opinion,  the  Jury  are  precluded 
from  finding  for  tiie  appellant  in  the  case 
stated  In  the  charge,  even  though  they  should 
believe  that  she  sustained  damages  on  account 
of  independent  Injuries,  as  alleged  by  her.  In 
the  way  of  physical  and  mental  suffering, 
etc..  Immediately  consequent  upon  and  di- 
rectly caused  by  the  accident. 

Appellant's  objection  to  the  several  instruc- 
tions referred  to  have  been  presented  by 
sufficient  assignments  of  error,  which  for  the 
reasons  given  must  be  sustained.  The  ver- 
dict is  a  general  one,  and  It  is  not  clear  to 
us  that  it  was  not  Influenced  by  the  errone- 
ous InstmctlonB  given. 

Appellee  objects  to  a  consideration  by  this 
court  of  appellant's  first  and  second  assign- 
ments of  error,  for  the  reason  that  they 
are  not  followed  by  a  statement  as  required 
by  rale  31  for  appellate  courts.  The  state- 
ment made  by  appellant  in  her  brief  under 
these  assignments  is  not  a  proper  statement. 
In  that  It  contains,  without  discrimination, 
all  of  the  testimony  Introduced  by  appellant, 
much  the  greater  part  of  which  has  no  bear- 


ing upon  the  questions  presented  by  these 
assignments;  but  It  does  contain  what  there 
is  in  the  record  properly  bearing  upon  the 
question,  and  we  are  not  Inclined  to  disre- 
gard the  assignments  of  error  for  the  depar- 
ture from  the  rule  pointed  out 

We  do  not  think  that  either  of  the  objec- 
tions of  appellee  to  the  consideration  of  the 
fourth  assignment  present  sufficient  grounds 
for  disregarding  the  assignment 

For  the  errors  pointed  out,  the  judgment  of 
the  district  court  Is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


STBtJSOFP  V.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.    Oct  10, 
1905.) 

1.  B0UNDA.BM8— SuBvsYS— PBEBinarnoR. 

Where  In  the  determination  of  a  boundary, 
there  is  no  evidence  as  to  how  the  aarvey  was 
made.  It  will  be  presumed  that  the  surveyor 
ran  out  the  lines  of  the  adjoining  surveys 
called  for  In  the  survey  in  question. 
Z  SjlKK  —  UNHAaKxn  Lirxs  —  Cottbsis  and 
Distances. 

Where  the  surveyor  laying  out  the  B. 
■orvey,  65  years  before  the  controversy  in 
question,  called  for  every  angle  and  offset  In 
anv  adjacent  survey,  and  the  east  line  of  the 
adjoining  Y.  survey  was  called  as  the  western 
boundary  of  the  B.  survey,  which  line  could 
be  located  with  absolute  accuracy,  and  its  true 
location  was  not  disputed,  and  also  called  for 
the  southeast  comer  and  the  east  line  of  the 
A.  snrvey,  which  was  definitely  fixed,  such 
unmarked  lines,  designated  as  the  eastern 
boundaries  of  the  T.  and  H.  surveys,  controlled 
calls  for  courses  and  distances  which  came  2,05.'! 
varas  short  of  tying  on  the  east  line  of  the  Y. 
survey. 

Appeal  from  District  Court,  Liberty  Coun- 
I7;    L.  B.  Hlghtower,  Judge. 

Action  by  Hugh  Jadcson  against  Luther 
Steusoff.  From  a  judgment  for  plaintiff, 
defendant  appeals.    On  rehearing.    Affirmed. 

E.  B.  Pickett  Jr.,  for  appellant  O.  F.  Ste- 
vens and  Q.  P.  Dougherty,  for  appellee. 

On  Motion  for  Rehearing. 

OILL,  C.  J.  This  is  a  boundary  suit,  and 
the  judgment  of  the  trial  court,  sitting  with- 
out a  Jury,  was  at  the  last  term  affirmed  by 
this  court  without  written  opinion.  It  is  nec- 
essary, therefore,  to  a  proper  understanding 
of  what  will  be  written  upon  this  motion,  that 
we  state,  at  least  in  a  general  way,  the  na- 
ture of  the  controversy  and  the  facts  which 
present  the  questions.  The  appellee  brought 
this  suit  against  the  appellant  In  trespass  to 
try  title  to  recover  about  820  acres  of  land  al- 
leged to  be  a  part  of  the  original  Silas  Smith 
league.  Appellant  defended  on  the  ground 
that  it  was  not  included  within  the  Smith 
boundaries,  but  was  vacant  land  at  the  time 
he  applied  to  purchase  It  from  the  state. 
The  land  in  controversy  lies  immediately  east 
of  the  east  line  of  the  T.  D.  Yoakum  survey, 
and  the  validity  of  defendant's  claim  depends 
on  whether  the  Smith  field  notes  shall  stop 
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at  the  distance  called  for  therein  from  the 
Splnks  northeast  corner,  west  toward  the 
Yoakum,  or  whether  the  call  for  the  Yoakum 
east  line  as  the  western  boundary  of  the  Silas 
Smith  should  prevail  over  coarse  and  dis- 
tance. The  following  rough  sketcli,  though 
not  drawn  to  scale,  will  serve  to  indicate  the 
situation.  The  crosses  indicate  well-marked 
corners. 

The  original  field  notes  of  the  Silas  Smith, 
4ated  June  9,  1840,  are  as  follows:  "Sur- 
vey for  Silas  Smith  of  19,  677,  667,  10  square 
varas  of  land,  situated  on  the  head  waters  of 
Turtle  bayou,  east  of  and  adjoining  James 
McFadden's  and  B.  Spinks'  surveys,  west  of 
and  adjoining  Levy  Barrow's  survey,  being  a 
part  of  the  quantity  of  land  to  which  he  is 
entitled  by  virtue  of  certificate  No.  65  issued 
by  the  board  of  land  commissioners  for  the 
county  of  Liberty:  Beginning  on  James  Mc- 
Fadden's east  boundary,  1,250  varas  from  his 
S.  B.  comer,  and  where  Weaver's  north 
boundary  Intersects  said  line,  a  stake,  from 
which  a  pine  6  in.  dla.,  mkd.  'X'  brs.  N.,  58 
W.,  2.7  vrs.  dls.    Thence  N.,  1  W.,  with  said 


corner  stake,  from  which  a  water  oak  18  in. 
dla.,  mkd.  'X,'  brs.  south,  65  W.,  dls.  a7  vrs., 
and  another  of  the  same  kind,  20  in.  dla., 
marked  'SS,'  bears  S.,  61  W.,  dls.  72  vrs. 
Thence  south,  460  vrs.,  comer,  stk.  <m  the  N. 
boundary  of  Weaver's  survey,  6  vrs.  west  of 
the  previous  road  mentioned,  leading  to  An- 
nuhuac,  from  which  a  water  oak,  15  in.  dla., 
mkd.  'SS,'  brs.  south,  dls.  4.2  vrs.,  and  a 
water  oak,  18  In.  dia.,  mkd.  'X.'  brs.  S.,  38 
W.,  11.3  vrs.  dls.  Thence  south,  89  W.,  with 
said  Weaver's  survey,  3,895  vrs.,  to  the  b^ln- 
ning  comer.  Four  labors  of  this  survey, 
arable  land ;  the  remainder,  pasture." 

The  McFadden,  Spinks,  and  Yoakum  sur- 
veys were  all  based  on  Trinity  river,  and  ex- 
tended eastwardly  from  its  east  bank.  As 
indicated  by  the  field  notes  of  these  various 
surveys,  they  all  had  well-marked  and  well- 
identified  corners  on  the  river  for  both  the 
north  and  south  lines  of  each.  The  Robert 
Whitlock  had  not  only  two  well-marked  west- 
em  comers,  but  its  southeast  corner  was  well 
marked  by  a  black  Jack,  which  was  shown  to 
be  yet  standing.    The  Hawley  (or  Mayfleld) 
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line,  at  440  vrs.,  branch  8  vrs.  wide,  course 
S.,  20  W. ;  at  1,750  vrs.  McFadden  N.  B.  cor- 
ner. Thence  south,  89  west,  with  his  north 
boundary,  1.123  vrs.,  to  Spinks'  S.  E.  corner. 
Thence  N.,  1  W.,  with  said  Spinks'  east 
boundary,  2,600  vrs.,  to  his  N.  E.  comer. 
Thence  south,  80  W.,  with  his  north  bound- 
ary, at  760  vrs.,  branch  2  vrs.  wide,  course 
S.;  at  1,480  vrs.,  prairie;  at  1,610  vrs.,  T. 
D.  Yocom's  S.  B.  corner.  Thence  N.,  1  W., 
with  said  Yocum's  E.  boundary,  1,960  vrs., 
to  his  N.  B.  comer.  Thence  N.,  89  east,  with 
the  south  boundary  of  Mary  Hawley's  survey, 
232  vrs.,  to  her  S.  B.  corner.  Thence  N.,  1 
W.,  with  her  E.  boundary,  372  vrs.,  mound 
and  post  Thence  east,  at  225  vrs.,  timber ; 
at  270  vrs.,  a  branch  2  vrs.  wide,  course 
south;  at  2,370  vrs.,  prairie  and  road;  at 
4,035  vrs.,  mound  and  stake.  Thence  south, 
at  940  vrs.,  island  of  timber ;  at  1.280  vrs., 
road;  at  1,480  vrs..  timber;  at  1,808  vrs., 
Levi  Barrow's  N.  W.  corner,  on  the  south 
bank  of  a  bayou  8  vrs.  wide,  course  south; 
at  6,011  vrs.,  said  Barrow's  S.  W.  corner. 
Thence  east,  with  its  south  boundary,  at  2,340 
vrs.,  prairie;   at  2,470,  road;   at  2,505  vrs.. 


survey  began  at  a  well-marked  comer  on  the 
north  line  of  the  Yoakum ;  thence  ran  easter- 
ly, with  Yoakum's  north  line,  8,030  varas,  to 
mound  and  post  in  prairie ;  thence  north,  810 
varas,  to  southeast  comer  of  Whitlock; 
thence  west,  with  Whitlock  south  line,  to 
the  Whitlock  southwest  comer ;  thence  south 
810  varas,  to  the  place  of  beginning.  It  thus 
appears  that,  by  reason  of  the  marked  cor- 
ners of  the  Whitlock  and  its  own  marked 
starting  point,  three  of  its  comers  were 
marked  and  the  fourth  or  southeast  corner, 
by  force  of  the  calls,  must  have  been  as  far 
east  as  the  marked  southeast  corner  of  the 
Whitlock.  The  Hawley  south  line  was  fixed 
by  its  own  marked  southwest  comer  and  the 
northwest  marked  comer  of  the  Yoakum. 
There  is  no  controversy  as  to  the  location  of 
the  eastern  lines  and  comers  of  the  Mc  Fad- 
den,  Spinks,  Yoakum,  Hawley,  or  WhlUock. 
The  east  line  of  the  Yoakum  Is  not  mentioned 
in  its  field  notes  as  a  marked  line.  There  is 
testimony,  however,  to  the  eflfect  that  there 
is  an  old  marked  tree  on  its  east  line.  The 
Barrow,  the  Weaver,  the  McFadden.  tbf 
Spinks,  the  Yoakum,  tbft^awl«y„  and  the 
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Whltlock  snrreys  are  older  than  the  SHas 
Smith,  and  the  field  notes  of  the  latter  Indi- 
cate In  many  ways  a  general  purpose  to 
cover  the  pecnllarly  shaped  sitace  between  the 
surreys  called  for.  Each  of  the  older  sur- 
veys Is  mentioned  as  a  part  of  Its  boundary. 
The  Smith  field  notes,  starting  at  a  fixed 
comer  on  the  east  line  of  the  McFadden, 
follow  with  general  accuracy  the  configura- 
tion of  the  western  surveys  until  we  reach 
the  call  for  distance  from  the  Splnks  north- 
east comer  to  the  Yoakum  east  line.  The 
distance  by  actual  measurement  Is  greater  by 
2,055  varas  than  that  called  for.  The  land 
in  controversy  Is  a  strip  of  this  width  lying 
east  of  the  east  line  of  the  Toakum,  and  con- 
tains over  800  acres.  The  calls  then  proceed 
to  follow  with  general  accuracy  the  south- 
east comer  and  the  east  line  of  the  Hawley, 
and,  finally  reaching  the  Barrow  and  the 
Weaver,  cover  a  portion  of  the  narrow  strip 
between  the  two  last-named  surveys. 

Appellant  contends  that  the  east  line  of  the 
Toakum  is  an  unmarked  line,  and  that  In  no 
case  can  the  call  for  an  unmarked  line  over- 
come or  extend  the  call  for  course  and  dis- 
tance. To  our  minds  there  is  more  than 
one  answer  to  appellant's  proposition.  In 
the  first  place,  it  is  not  true,  without  ex- 
ception, that  a  call  for  an  unmarked  line  will 
not  extend  a  call  for  course  and  distance. 
In  Maddox  v.  Fenner,  79  Tex.  281,  15  S.  W. 
239.  it  is  said:  "When  unmarked  lines  of 
adjacent  sorveya  are  called  for,  and  when 
from  other  calls  of  such  adjacent  sorveys  the 
position  of  snch  unmarked  lines  can  be  as- 
cwtalned  with  accuracy,  and  when,  in  the 
absence  of  all  evidence  as  to  how  the  survey 
was  actually  made,  there  arises  a  question 
as  to  whether  course  or  distance  or  the  un- 
marked line  of  another  survey  shall  prevail, 
we  see  no  good  reason  why  the  survey  line 
should  not  be  given  the  dignity  of  an  'artl- 
flcial  object*  and  prevail  over  course  and  dis- 
tance." Another  principle  laid  down  in  that 
case  is  that,  where  there  is  no  evidence  as  to 
bow  the  survey  was  made^  the  presumptipn 
will  be  indulged  that  the  surveyor  ran  out 
the  lines  of  the  adjoining  surveys  called  for. 
The  case  was  followed,  and  these  rules  ap- 
plied. In  Coleman  v.  Stewart  (Tex.  Civ.  App.) 
65  S.  W.  388;  Waggoner  v.  Daniels,  4  Tex. 
Civ.  App.  864,  23  S.  W.  738;  Id.,  18  Tex.  Civ. 
App.  235,  44  S.  W.  946;  Oroesbeck  v.  Harris, 
62  Tex.  411,  10  S.  W.  860;  Angle  v.  Toung 
(Tex.  ClT.  App.)  26  S.  W.  798.  We  find  the 
reasons  for  the  application  of  these  rules  to 
this  case  stronger  than  In  any  case  cited.  In 
the  first  place,  there  is  the  general  manifest 
intention  to  inclade  the  vacancy  between  the 
surveys  named.  This  is  made  more  evident 
vhen  it  is  considered  that  the  surveyor  called 
for  every  angle  and  offset  in  any  adjacent 
survey,  thus  showing  a  familiarity  with  their 
tines  and  strengthening  the  presumption 
that  be  actually  ran  them  out  It  has  al- 
ready been  Indicated  that  the  east  line  of  the 


Toakum  could  be  located  with  absolute  ac- 
curacy, and  its  true  location  was  not  disputed 
in  this  case.  If  it  can  now  be  so  definitely 
ascertained  as  to  preclude  dispute,  it  is  likely 
that  65  years  ago  it  was  even  more  easily 
and  certainly  defined. 

But  to  the  same  point  must  be  mentioned 
the  force  of  the  call  for  the  southeast  corner 
and  the  east  line  of  the  Hawley.  If  it  be 
conceded  that  the  Hawley  southeast  corner 
was  unmarked,  it  cannot  be  questioned  that 
the  location  of  Its  eastern  boundary  was 
definitely  established ;  for  it  ran  as  an  exten- 
sion of  the  well-marked  eastern  boundary  of 
the  Whltlock.  Indeed,  it  may  well  be  said 
that  the  Hawley  southeast  corner  could  be 
located  with  mathematical  and  geometric 
accuracy;  for  the  south  line  ran  a  certaiu 
course  easterly  from  the  marked  beginning 
comer,  and  its  east  line  ran  at  right  angles 
south  from  the  marked  southeast  corner  of 
the  Whltlock.  The  intersection  of  these  two 
lines  would  necessarily  be  the  southeast  cor- 
ner of  the  Hawley,  distance  to  the  contrary 
notwithstanding;  for  the  survey  most  close. 
Now  the  Silas  Smith  called  to  tie  on  to  the 
Hawley  as  distinctly  as  for  any  other  survey 
on  the  map,  and  made  a  part  of  its  south  and 
east  line  a  part  of  its  boundary.  So,  if  the 
calls  are  reversed,  and  the  Smith  north  line 
carried  to  the  Hawley  east  line  and  southeast 
comer,  thence  following  the  calls  for  course 
and  distance,  the  Yoakum  east  line  is  neces- 
sarily reached,  and  the  closing  call  would  be 
extended  simply  to  close  the  survey.  A  ref- 
erence to  the  map  will  Illustrate  the  force  of 
this  view ;  hence  we  do  not  enlarge  upon  It. 

We  have  no  question  but  that  a  llde  marked 
at  the  beginning  and  the  end  or  along  Its 
coarse  comes  wltliln  the  definition  of  a 
marked  line,  and  the  rule  appellant  invokes 
never  contemplated  that,  in  order  for  a  call 
for  a  line  to  overcome  a  call  for  course  and 
distance,  the  very  point  at  which  the  line 
called  for  Is  intersected  by  the  projected  line 
must  be  marked  or  indicated  by  some  natural 
or  artificial  object.  It  is  enough,  if  from  a 
named  and  mailed  object  Intended  to  Identi- 
fy the  line  the  call  for  course  will*  locate  it 
The  theory  is  not  that,  when  the  surveyor 
arrived  at  the  point  of  contact,  he  actually 
saw  at  that  point  the  marked  line,  but  that, 
running  it  out  from  known  and  marked  ob- 
jects on  the  line  itself,  he  was  able  to  con- 
clude with  certainty  that  the  point  of  sup- 
posed contact  was  the  line  called  for.  To  alt 
this  is  added  the  force  of  the  facts  that  the 
county  maps  In  use  In  that  county  have  all 
indicated  the  east  boundary  of  the  Toakum 
as  the  west  boundary  of  the  Smith.  The 
maps  In  the  General  Land  Office  since  the 
date  of  the  original  survey  have  indicated 
the  same  state  of  affairs,  and  suggested  no 
vacancy. 

The  appellee  claims  under  the  original 
Silas  Smith  grant.  The  appellant  claims 
under  a  recent  location,  made  upon  the  theory 
that  there  Is  a  vacancy.    Under  4he  circum- 
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stances,  and  after  the  lapse  of  65  years^  we 
think  either  he  or  the  state  from  which  he 
purchased  might  well  be  required  to  do  more 
than  show  a  mere  probability  that  the  origi- 
nal surveyor  made  a  mistake  as  to  the  loca- 
tion of  the  east  line  of  the  Toakum,  rather 
than  In  his  call  for  distance.  As  against  all 
this,  and  the  fact  that  the  Silas  Smith  Is 
tied  onto  the  Hawley  east  line,  the  appellants 
have  shown  that  the  original  surveyor  called 
at  certain  Intervals  for  a  little  stream  de- 
scribed as  a  small  branch  three  varas  wide, 
and  that,  if  appellants'  theory  of  the  case  Is 
followed,  this  branch  Is  yet  found  at  the  dis- 
tances called  for  In  the  field  notes.  Standing 
alone,  there  Is  a  good  deal  of 'force  In  the  fact; 
but  one  witness  testified  that  at  practically 
the  same  distance  from  the  Hawley  east  line 
as  that  called  for  In  the  field  notes  there  was 
a  marked  depression,  Indicating  that  It  had 
in  years  past  been  a  ravine  or  water  course. 
We  are  of  opinion  there  is  ample  evidence 
to  sustain  the  judgment  of  the  trial  court 
The  motion  Is  therefore  overruled. 
Overruled. 


SHROPSHIRE!  v.  ADAMS. 

(Court  of  Civil  Appeals  of  Texas,  June  22,  1006. 
On  Rehearing,  Oct.  19,  190S.) 

1.  Bboeebs  —  DouBu;  Aoenct  —  Absint  or 

PBinCIPALS. 

Where,  in  an  action  on  a  broker's  contract 
for  the  sale  of  real  estate,  he  alleged  that 
after  undertaking  the  sale  for  defendant  he 
reported  to  him  that  he  had  a  purchaser  who 
had  offered  him  $5,000  in  cash  to  bring  about 
the  purchase,  and  that  defendant  asaented  to 
plaintiff's  acceptance  of  the  joint  employment, 
and  stated  that  It  would  in  no  wise  interfere 
with  their  contract,  the  petition  was  not  de- 
murrable as  showing  a  forfeiture  of  plaintiff's 
right  by  bis  acceptance  of  an  inconsistent  em- 
ployment 

2.  Fbauds,  Statutb  o»  —  Contbaotb  —  Pra- 
FORMANCE— Time. 

Where  defendant  promised  plaintiff,  a  real 
estate  broker,  to  form  a  partnership  with  him 
hi  the  ownership,  handling,  and  ultimate  sale 
of  1,000  liead  of  cattle,  for  the  purchase  of 
which  defendant  was  to  furnish  the  money, 
and  begin  such  enterprise  within  a  year,  the 
cattle  to  be  finally  sold  within  five  years,  on 
condition  that  plaintiff  should  furnish  defendant 
a  purchaser  for  certain  real  estate,  which  he 
did,  the  contract  to  organize  such  partnership 
was  not  within  the  statute  of  frauds,  as  not 
performable  within  a  year. 

3.  Samk—Pabtnebship— Dissolution. 

An  oral  partnership  contract,  to  be  con- 
tinued for  five  years,  is  not  within  the  statute 
of  frauds,  as  the  partnership  might  be  dis- 
solved at  any  time  by  death  of  either  party. 

[E<d.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  U  74,  78,  79.] 

4.  WoBK  AND  Labob— Contract  fob  Sbbv- 
ICE— Pleading — Quantum  Meruit. 

Where  a  broker's  contract  for  service  in 
consideration  of  his  client's  entering  into  a 
partnenship  with  him  was  valid,  the  broker 
could  not  recover  for  his  services  on  a  quantum 
meruit,  but  only  on  the  contract. 

[Ed.  Note. — 'For  cases  in  point,  see  voL  50^ 
Cent.  Dig.  Work  and  Labor,  {{  23-^] 


6.  Daicaobs  —  Bbeach  of  Contbact— Sfbou- 

LATTVX  PBOFITS. 

Where  defendant  contracted  to  form  a 
partnership  with  plaintiff  to  purchase,  herd, 
and  sell  1,000  head  of  cattle  during  a  term  of 
five  years,  and  at  the  end  of  the  time  to  divide 
the  herd  and  Its  increase,  or  the  proceeds  there- 
of, one-fourth  to  plaintiff  and  three-fourths 
to  defendant,  on  the  breach  of  such  contract 
plaintiff  was  not  entitled  to  recover  the  alleged 
value  of  his  Interest  in  such  cattle  as  were  to 
to  be  purchased  at  the  end  of  the  contract 
period,  such  damages  being  too  speculative,  but 
only  to  recover  a  sum  equal  to  his  interest  in 
the  cattle  at  the  time  they  were  to  be  purchased. 

On  Rehearing. 

0.  Pleadiro  —  Oenehal  Deicuxbeb  —  CoH- 

TBACT8— Bbeach. 

Where  a  petition  alleged  the  maMng  of  a 
valid  contract,  defendant's  breach,  and  conse- 
quent injury  to  plaintiff,  with  a  prayer  for  gen- 
eral relief,  it  was  not  subject  to  a  geoeral  d^ 
murrer  addressed  to  the  entire  pleading  for  fail- 
ure to  allege  a  specific  measure  of  damages,  or 
by  praying  for  the  application  of  an  improper 
measure  of  damages,  which  would  only  render 
such  part  of  the  petition  subject  to  a  apecisi 
exception. 

Appeal  from  District  Goort,  Harris  Ooonty; 
W.  P.  Hamblen,  Judge. 

Action  by  O.  T.  Shropshire  against  E.  H. 
Adams.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Reversed  on  re- 
hearing. 

Lane  ft  Hlgglos,  for  appellant  J.  V.  Me^ 
and  W.  H.  Haynes,  for  appellee. 

GILL,  J.  O.  T.  Shropshire,  raed  E. .  H. 
Adams  to  recover  damages  for  breach  of  con- 
tract He  has  ai^aled  from  a  Judgmoit 
sustaining  a  genial  demurrer  to  his  petition, 
and  here  complains  of  the  action  of  the  trial 
court  The  following  is  a  substantial  state- 
ment of  the  material  facts  of  the  petition: 
Plaintiff  averred  that  at  the  request  of  E.  H. 
Adams  be  undertook  to  find  a  purchaser  for 
certain  land  belonging  to  Adams  at  a  price 
satisfactory  to  him;  that  in  consideration 
of  his  bringing  about  such  a  sale,  Adams 
promised  to  furnish  money  suffldeat  to  pur- 
chase 1,000  head  of  good  cows  (to  be  owned 
Jolhtly  by  plaintiff  and  defendant),  to  furnish 
pasturage  for  them  for  five  years,  the  plain- 
tiff to  manage,  care  for,  and  control  them  In 
the  meantime;  and  that  at  the  end  of  five 
years  the  stock  and  its  Increase  should  be 
divided  one-fourth  to  plaintiff  and  three- 
fourths  to  defendant.  The  cattle  were  to  be 
purchased  before  January  1,  1903.  There  is 
no  allegation  as  to  what  would  have  been  the 
cost  of  the  1,000  head  of  good  cows,  the  value 
of  the  pasturage,  the  value  of  the  plaintiff's 
services  in  caring  for  and  controlling  them  for 
five  years,  or  the  probable  Increase  either  in 
numbers  or  value  at  the  end  of  that  time. 
Appellant  further  averred  that  he  undertook 
the  sale  of  the  land  for  Adams,  and  there- 
after reported  to  him  that  H.  Masterson 
wished  to  purchase  It  and  had  offered  blm 
(Shropshire)  $5,000  In  cash  In  case  be  (Shrop- 
shire) would  bring  about  the  purchaae;  that 
Adams  assented  to  plaintiff's  acceptance  of 

Digitized  by  VjOO 


Ter.) 


SHBOPSHIBE  ▼.  ADAMS. 


449 


the  Joint  employment  by  Hasterson,  and  said 
be  wonld  be  glad  to  see  Shropshire  make  that 
ram,  and  that  his  acceptance  of  It  would  in  no 
wise  Interfere  with  plaintiff's  contract  with 
defendant;  that  thereafter  plaintiff  brought 
Adams  and  Mastersou  together,  and  the  lat- 
ter purchased  the  land  for  |110,000,  and 
Adams  executed  a  conveyance;  that  Master- 
son  at  all  times  knew  of  plaintiff's  contract 
with  defendant,  and  paid  plaintiff  the  $5,000 
promised  him,  but  defendant  has  refused  to 
furnish  the  money  to  buy  the  cattle  and  has 
wholly  repudiated  his  agreement;  that  his 
Interest  in  the  cattle  at  the  end  of  five  years 
would  have  been  worth  $15,000,  for  which 
sum  be  sues.  He  prays,  In  the  event  he  is  not 
allowed  to  recover  for  the  breach  of  the 
cattle  contract,  he  be  awarded  the  reason- 
able value  of  his  services  to  plaintiff  In  bring- 
ing about  the  sale  of  the  land ;  the  value  be- 
ing placed  at  $15,000.  To  this  petition  de- 
fendant Interposed  a  general  demurrer,  which 
was  sustained,  and  plaintiff  refused  to  amend. 

Defendant  here  contends  that  the  petition 
stated  no  cause  of  action  for  these  several 
reasons:  First,  because  it  shows  upon  Its 
face  that  plaintiff  bad  forfeited  bis  right 
to  compensation  from  Adams  by  accepting 
the  Inconsistent  employment  for  the  same 
purpose  from  the  purchaser,  Hasterson; 
second,  because  the  cattle  contract  was  void 
under  the  statute  of  frauds,  because  not 
performable  within  one  year ;  third,  because, 
if  the  contract  Is  valid,  the  measure  of  dam- 
age sued  for  Is  not  applicable  under  the  law ; 
and,  fourth,  he  cannot  in  any  event  recovor 
on  a  quantum  meruit,  because  he  alleges  a 
spedflc  contract  by  which  the  parties  bound 
themselves  as  to  llie  compensation  he  should 
receive. 

We  are  of  opinion  the  first  objection  to  the 
petition  is  not  sound.  It  is  generally  true 
that  the  double  agency  of  a  real  estate  broker, 
ondertaklng  to  represent  the  vendor  and  ven- 
dee, vrlll  not  be  countenanced;  but  tbe  ob- 
jection to  such  agency  disappears  when  each 
Ikarty  knows  of  and  assents  to  the  double  em- 
ployment. Am.  ft  Bug.  Ency.  Law,  voL  1, 
p.  U18. 

In  our  opinion  the  second  objection  Is 
equally  without  merit  Under  the  allega- 
tions of  the  petition  the  compensation  prom- 
ised tbe  plaintiff  by  defendant  was  the  for- 
matitm  of  a  partnership  with  him  in  the  own- 
ership, handling,  and  ultimate  disposition  of 
1,000  head  of  cattle.  For  the  purchase  of 
these  defendant  was  to  furnish  tbe  money, 
and  tbey  were  to  embark  in  the  enterprise  by 
January  1, 1908.  It  is  thus  apparent  that  the 
promised  partnership  relation  was  to  be  estab- 
lished within  the  year,  and  to  that  extent,  at 
least,  the  statute  of  frauds  had  no  application. 
The  enterprise  once  begun,  the  defendant  ac- 
cording to  the  agreement  would  have  owned 
an  undivided  three-fourths  in  the  cattle  and 
tbe  plaintiff  the  remaining  one-fourth.  From 
that  time  the  rights  and  relations  of  the  part- 
ners would  have  been  controlled  by  the  terms 
8»S.W<— 2B 


of  tbe  partnership  agreement ;  that  is  to  say, 
the  defendant  must  have  furnished  pastur- 
age. If  he  failed  or  refused  to  do  so,  the 
plaintiff  might  have  procured  It  at  his  ex- 
pense, or  terminated  tbe  partnership  and 
claimed  his  interest  In  the  stock.  If  the 
plaintiff  had  failed  or  refused  to  perform  his 
duty  in  caring  for  and  managing  the  stock,  de- 
fendant could  have  terminated  the  partner- 
ship relation.  It  follows,  on  this  view  of  tbe 
case,  that  immediately  upon  the  purchase  of 
the  cattle  plaintiff  would  have  become  In- 
terested therein  to  the  extent  of  an  undi- 
vided one-fourth.  Inasmuch  as  the  death  of 
either  party  would  work  a  dissolution  of  the 
partnership  (22  Am.  &  Eng.  Ency.  Iaw,  p. 
199),  it  follows,  also,  that  the  contract  of 
partnership  was  not  within  the  statute  of 
frauds.  Railway  Co.  v.  Wood,  88  Tex.  191, 
80  S.  W.  858,  28  L.  R.  A.  626. 

It  follows,  further,,  from  what  has  been 
said,  that,  as  the  cattle  were  never  purchased 
and  tbe  partnersbip  never  in  fact  begun,  the 
obvious  measure  of  plaintiff's  damage  was  the 
value  of  250  head  of  "good  cows,"  If  the 
descriptive  words  "good  cows"  had  a  meaning 
definite  enough  to  enable  the  court  to  ascer- 
tain their  value.  Had  the  contract  for  com- 
pensation been  void,  plaintiff  wonld  have  been 
entitled  to  recover  upon  a  quantum  meruit 
The  defendant  would  not  be  permitted  to 
accept  bis  valuable  services  and  escape  all 
liability  on  the  ground  that  be  had  not  bound 
himself  by  a  lawful  contract.  Thonvenln  v. 
Lea,  26  Tex.  615.  As,  however,  the  contract 
by  which  defendant  imdertook  to  compensate 
tbe  plaintiff  for  bis  service  in  selling  the  land 
was  valid,  plaintiff  cannot  recover  on  a  quan- 
tum meruit  but  may  bold  tbe  defendant  only 
as  he  bound  himself.  Tbe  defendant  did  not 
promise  to  pay  the  plaintiff  what  his  services 
were  reasonably  worth,  but  promised  him  a 
definite  thing.  The  plaintiff  did  not  seek  to 
recover  a  sum  equal  to  bis  Interest  in  tbe 
cattle  at  the  time  they  were  to  be  purchased. 
Neither  did  he  state  any  fact  from  which  the 
court  might  ascertain  what  their  value  would 
have  been  either  per  head  or  in  the  aggregate. 
The  pleader  contented  himself  with  the  alle- 
gation that  at  the  end  of  five  years  his  inter- 
est in  the  cattle  would  have  been  worth  $15,- 
000,  and  when  this  was  held  to  state  no  cause 
of  action  he  refused  to  amend. 

The  only  question  which  remains  to  be  de- 
termined is  whether,  under  tbe  facts  stated, 
the  plaintiff  was  entitled  to  recover  a  sum 
equal  to  what  his  Interest  would  have  been 
at  the  end  of  tbe  five  years.  Unquestionably 
be  is,  unless  tbe  measure  of  damage  upon 
which  he  seeks  to  recover  is  too  speculative 
and  uncertain  to  be  safely  adopted.  Under 
plaintiff's  pleadings,  as  they  stand,  the  court 
would  be  confined  in  Its  inquiry  to  what 
plalntUTs  interest  in  the  cattle  would  have 
been  worth  at  the  end  of  five  years.  This 
sum  would  have  depended  on  the  number  and 
value  of  the  increase,  added  to  tbe  number 
and  value  of  tbe  original  stock  aUre^d  nn- 
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disposed-of  at  tbat  time.  To  our  minds  it 
would  be  Impossible,  In  view  of  the  many 
contingencies  upon  which  the  result  would 
depend,  to  make  even  an  approximate  guess. 
The  court  would  be  called  on  to  speculate  on 
the  number  and  value  of  calves  unborn,  to 
speculate  on  the  number  of  the  original  stock 
and  the  increase  which  would  survive  the 
five  years,  and  to  guess  what  the  market  price 
will  be  at  that  time.  It  is  difficult  to  imagine 
an  Inquiry  depending  on  so  many  uncer- 
tainties. Future  profits  as  an  element  of 
damage  are  In  no  case  excluded  merely  be- 
cause they  are  profits,  but  because  they 
are  uncertain.  In  any  case,  when  by 
reason  of  the  nature  of  the  situation  they 
may  be  established  with  reasonable  certainty, 
they  are  allowed.  But  when  future  profits 
are  in  a  given  case  for  any  reason  difficult  of 
proof  and  a  standard  by  which  to  measure 
them  difficult  if  not  impossible,  to  find,  and 
the  facts  of  the  case  furnish  a  safe  and  obvi- 
ous measure  of  compensation,  the  court  will 
seize  upon  and  apply  the  latter,  even  though 
it  may  fall  somewhat  short  of  full  compensa- 
tion. 8  Am.  &  Eng.  Ency.  Law,  p.  612 ;  Mc- 
Cardell  v.  Henry,  23  Tex.  Civ.  App.  883,  57  S. 
W.  908.  It  is  clear  to  us  that  for  the  breach 
of  the  contract  to  furnish  the  money  to  buy 
the  cattle  there  is  an  obviously  safe  and 
reasonably  ample  measure  of  damages  sug- 
gested by  the  facts,  namely,  a  sum  equal  to 
one-fourth  the  cost  of  the  cattle  and  interest 
to  the  date  of  recovery. 

As  to  the  other  obligations  in  the  contract, 
they  were  clearly  designed  to  ofTset  each 
other.  The  plaintiff's  management  and  care 
of  the  1,000  head  to  offset  the  pasturage  to  be 
furnished  by  defendant  Because  the  peti- 
tion furnishes  the  court  with  no  basis  for 
ascertaining  the  value  of  the  cattle  and  ap- 
plying the  proper  measure  of  damages,  the 
trial  court  did  not  err  in  sustaining  the 
general  demurrer.  The  Judgment  should 
therefore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

On  Motion  for  Bebearlng. 

OILIJ,  C.  J.  We  are  of  opinion  we  were 
in  error  in  holding  that  the  petition  of  ap- 
pellant was  subject  to  the  general  demurrer. 
While  the  objections  held  good  against  it  in 
the  main  opinion  are  sound,  it  is  nevertheless 
true  that  the  facts  were  stated,  a  wrong 
alleged,  and  consequent  injury,  with  prayer 
for  general  relief,  and  we  are  now  convinced 
that  what  was  said  by  us  in  regard  to  the 
failure  to  allege  a  specific  measure  of  damage 
or  to  pray  for  the  value  of  the  cattle  would 
properly  apply  to  a  special  exception  ad- 
dressed to  that  portion  of  the  petition,  rather 
than  a  general  demurrer  addressed  to  the 
entire  pleading.  Where  a  general  demurrer 
is  erroneously  sustained,  the  fact  that  valid 
special  exceptions  were  also  urged  will  not 
Justify  an  affirmance.  The  motion  Is  there- 
fore granted,  the  Judgment  of  the  trial  court 
reversed,  and  the  cause  remanded  for  trial  on 
the  merlta. 


MoCLOSKBT  et  al.  r.   McCOT. 

(Court  of  Civil  Aweals  of  Texas.    Oct.  18^ 
1905.) 

Wbit  of  Ebror— Sebvice  or  Warr— Aitibm- 

A.ROE  or  JunOIOERT  on  CXTmCATB. 

Where  the  writ  of  error  directed  the  sheriff 
of  the  county  in  which  defendant  in  error  re- 
sided to  summon  him,  and  the  return  of  the 
sheriff  showed  that  he  served  the  same  on  the 
attorney  of  record,  there  was  no  service  of  the 
writ,  essential  under  the  express  provisions  of 
Bev.  St.  1895,  art.  1016,  to  authorise  the  court 
to  affirm  the  Judgment  on  certificate. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {{  2118,  2129.] 

Error  from  Bexar  County  Court;  B.  B. 
Oreen,  Judge. 

Action  between  F.  M.  McCloskey  and  others 
and  Viola  McCoy.  There  was  a  Judgment  for 
the  latter,  and  the  former  brUig  error.  On 
motion  to  affirm  on  certificate.    Overruled. 

T.  J.  Newton,  for  plaintUfs  In  error.  J.  D. 
Guinn  and  W.  B.  Cox,  fbr  defendant  in  error. 

NElLIi,  3.  The  petition  for  the  writ  of 
error  alleges  that  the  defendant  in  error  is  a 
resident  citizen  of  Bexar  county.  The  writ 
of  error  directs  the  sheriff  of  that  county  to 
summon  her.  The  return  of  the  sheriff  shows 
that  he  executed  it  "on  the  15th  day  of  May, 
1905,  by  delivering  to  the  wittain-named  de- 
fendant in  error,  J.  D.  Oulnn,  attorney  of 
record,  in  person  a  true  copy  of  the  writ"  J. 
D.  Oninn's  name  does  not  appear  either  in  the 
petitioD  or  In  the  writ  of  error.  Therefore 
service  of  the  writ  has  never  been  obtained. 
To  affirm  a  Judgment  on  certificate,  where  a 
writ  of  error  has  been  sued  out,  it  is  essential 
that  the  writ  should  be  served  (article  1016. 
Bev.  St  1895);  for  until  It  is  served  this 
court  is  without  Jurisdiction  of  the  case. 
National  Cereal  Co.  ▼.  Earnest  (Tex.  dr. 
App.)  84  S.  W.  1101. 

Therefore  the  motion  is  oTermled,  and  the 
certificate  dismissed. 


ST.  LOUIS  ft  S.  W.  BT.  00.  OF  TEXAS 

et  al.  V.  FOSTEB. 

(Court  of  Civil  Appeals  of  Texas.    Oct  II, 
^905.) 

1.  CABsnsBS  —  Cabbiaqe    or    Livb    Stock  — 
Davaobs— Irstbuctions. 

Where,  in  an  action  against  a  carrier  for 
damages  to  live  stock  in  transportation,  the 
court  instructed  that  the  measure  of  damages 
was  the  difference  In  the  market  value  at 
the  place  of  destination  in  the  condition  in 
which  they  were  delivered  and  their  market 
value  had  the  carrier  exercised  ordinary  care, 
it  was  improper  to  also  instruct  that  plaintiff 
was  entitled  to  recover  all  reasonable  veterinan 
bills  and  bills  of  medicine  incurred  by  plaintiff 
and  his  time  in  caring  for  and  treating  the 
horses  after  they  arrived  at  their  destinatm. 

2.  Samk— Damagks — Medical  Tbeatitert. 

Where  live  stock  is  injured  in  transporta- 
tion by  a  carrier,  the  owner,  after  performing 
labor  and  incurring  expense  in  treating  the  ani- 
mals, can  only  recover  the  difference  between 
the  value  of  the  animals  in  the  condition  in 
which  they  should  have  aiirl^ed  at  their  destiaa- 
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tion  and  their  value  after  Buch  labor  had  been 
performed  and  expense  Incurred,  with  the  value 
of  reasonable  ana  necessary  expenses  added. 

[Ed.   Note. — ^For  eases  in  point,  see  vol.  B, 
Cent  Die.  Okrriera,  IS  863,  964.] 

3.  TBIAXt— iRBTBTTOnoRB— RxPRITIOIt. 

Where  the  court,  in  Ita  main  charge^  cm- 
tectlf  inatmcted  the  jury  on  a  certain  point,  it 
was  not  error  to  refuse  a  special  Instruction  on 
the  same  snbject. 

[Bd.   Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  i|  651-eS9J 

1   Af PKATf— RXVIKW  — HABlCLKSa    BUOB— IR- 
BTRUCTIONB. 

In  an  action  against  a  carrier  for  injury 
to  horses  in  transportation,  the  trial  court  did 
not  submit  anything  in  relation  to  plaintiff*! 
allegations  as  to  the  failure  of  defendant  to 
anload  the  horses  at  the  expiration  of  28  hours, 
u  provided  for  in  the  Revised  Statutes  of  the 
United  States.  Held,  that  defendant  was  not 
prejudiced  by  the  refusal  of  the  court  to  in- 
struct the  jury  that,  if  there  waa  feed  and 
water  on  the  car  for  the  hoiaes  and  sufficient 
room,  there  was  no  violation  of  defendant's 
duty,  nor  any  violation  of  law  in  falling  to 
onload  the  stock  at  the  expiration  of  28  hours. 
5.  TraAi<— BviDEKOB— OBaEonoN— Waivib. 

Where  no  objection  was  made  to  testimony 
when  it  was  admitted,  and  no  motion  made  to 
strike  it  out,  a  request  for  a  charge  excluding 
imfh  evidence  waa  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  |  261.] 

8.  New  Tbiai/— SuiriuuBRCT  o»  Bvidesce. 

In  an  action  against  a  carrier  for  Injuries 
to  live  stock  in  tran^ortation,  where  the  court 
erroneously  authorized  the  jnry  to  give  dam- 
ages for  cate  and  treatment  of  the  stock  after 
delivery,  but  excluding  such  damages,  and  the 
evidence  warranted  the  verdict  rendered  for 
plaintiif,  there  was  no  error  In  refusing  to  grant 
defendant  a  new  trial. 

7.  AfFEAI.— ATFIBlfANOE  — PAXTIAL    PEBMIS- 

sioir. 
Where,  in  an  action  against  a  carrier  for 
injuries  to  live  stock  in  transportation,  the  Jury 
under  an  erroneous  instruction  awarded  dam- 
ages for  care  and  treatment  of  the  stock  after 
delivery,  but  otherwise  the  verdict  for  plaintiff 
was  pnqier,  the  judgment  would  be  affirmed,  on 
condition  that  plaintiff  remit  the  excessive  dam- 
ages. 

Appeal  flrom  Tarrant  County  Court;  R.  F. 
Milam.  Jndge. 

Action  by  O.  L.  Foster  against  the  St 
Lonls  ft  Southwestern  Railway  Company 
of  Texas  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  AflOrm- 
e<L 

B.  B.  Perkins,  Spoonts  ft  Thompson,  and 
Marshall  Spoonts,  for  appellants.  C.  M. 
Templeton,  J.  W.  Terry,  and  Cbas.  K.  Tiee, 
for  appellee. 

NBILIi,  J.  This  enlt  was  brongbt  by  ap- 
pellee against  the  Onlf,  Colorado  &  Santa  V6 
Railway  Co.,  the  St  Lonls  ft  Southwestern 
Railway  Co.  of  Texas,  and  the  St  Louis  ft 
Sontli'v^estwn  Railway  Company  to  recover 
damagea  to  nine  head  of  horses  shipped  by 
him  over  said  roads  from  Ballinger,  Tex.,  to 
Pulton,  Ky.  Judgment  was  rendered  npon 
a  verdict  against  the  two  last-named  defend- 
ants for  $175  each,  with  interest  and  In  favor 
of  the  OoU,  Colorado  ft  Santa  F6  Railway. 


From  this  judgment  against  the  two  railway 
companies,  both  hare  appealed. 

The  evidence  shows  that  the  horses  were  In- 
jured In  transportation  by  appellants'  negli- 
gence, and  that  after  they  reached  their  des- 
tination and  were  delivered  to  appellee  he  em- 
ployed a  veterinary  surgeon  to  treat  their  in- 
juries, and  procured  and  used  medicines  to 
the  same  end.  He  and  bis  son  also  spent  con- 
siderable time  In  caring  for  and  treating  them 
by  reason  of  their  injuries.  The  court  In- 
structed the  jury,  in  event  they  found  for 
plaintiff,  the  measure  of  damages  would  be  as 
follows : 

"(1)  The  value  at  Fulton,  Ky.,  of  snch  of 
plalntiflrs  horses,  if  any,  as  may  have  died 
between  Ballinger  and  Fulton,  Ky.,  on  ac- 
count of  the  negligence.  If  any,  of  defendants 
or  either  of  them. 

"(2)  All  reasonable  vetnlnary  doctors'  bills. 
If  any,  and  bills  of  medicine,  if  any,  Incurred 
by  the  plaintiff,  and  the  reasonable  value  of 
the  plaintiff  and  his  son's  time.  If  any,  in 
caring  and  treating  said  horses  after  they  ar- 
rived at  destination  for  tQJnries  In  transpor- 
tation. 

"(3)  In  the  evrat  tbat  you  find  that  the  de- 
fendants, or  either  of  them,  failed  to  exercise 
ordinary  care  In  the  transportation  of  said 
horses,  then  the  difference,  if  any,  in  the 
market  value  at  Fulton,  Ky.,  of  the  horses 
that  were  delivered  to  plaintiff,  in  the  condi- 
tion in  which  they  were  delivered  to  him,  and 
their  market  value  at  said  place,  had  the  de- 
fendants exercised  ordinary  care  in  their 
transportation  and  delivery  to  plaintlfl  at 
Fulton,  Ky." 

The  second  paragraph,  as  quoted,  of  the 
charge  on  the  measure  of  damages,  is  com- 
plained of  upon  the  ground  that  It  authorizes 
a  recovery  by  plaintiff  of  double  damages. 
When  a  general  measure  of  damages  is  stated. 
It  is  improper  to  so  frame  a  charge  as  to 
authorize  an  additional  recovery  for  partic- 
ular items  of  damages  that  are  included  in 
and  covered  by  the  general  measure.  Intn'l 
Ry.  Co.  V.  Stertz  (Tex.  Civ.  App.)  82  S.  W. 
1072.  Unquestionably  the  third  paragraph 
quoted  of  the  charge  as  to  the  damages  is 
general  as  to  their  measure,  and  the  items 
of  damages  embraced  in  the  preceding  para- 
graph cannot  be  added  to  such  as  may  be 
given  under  it  without  rendering  the  dam- 
ages double.  The  rule  that  the  owner  of 
property  which  is  injured  in  transportation 
must  exert  himself  to  prevent  damages  or 
rendM'  the  injury  as  slight  as  possible,  and, 
when  he  has  done  so,  may  recover  his  reason- 
able and  necessary  labor  or  expense  per- 
formed or  Incurred  for  the  purpose  (Suth. 
Damages,  !  921 ;  Hamilton  v.  McPherson,  28 
N.  T.  72,  84  Am.  Dec.  330),  has  no  appUca- 
tion  where  he  had  been  allowed  to  recover 
the  general  measure  of  damages,  as  appellee 
was  i>ermltted  to  do  under  the  third  para- 
graph quoted  of  the  charge.  To  apply  the 
rule  in  a  case  like  this,  the  owner,  after  he 


performed  such  labor 


,  Incurred  such  ex- 
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pense,  can  only  recover  the  difference  be- 
tween the  value  of  the  animals  in  (be  condi- 
tion they  should  have  arrived  at  destination 
and  their  value  after  such  labor  has  been 
performed  and  expense  incurred  in  caring 
for  them,  with  the  value  of  the  reasonable 
and  necessary  expense  added;  but,  when  he 
has  recovered  under  a  rule  which  states  the 
general  measure  of  damages,  he  Is  not  en- 
titled to  anything  else,  and  his  care  and  treat- 
ment of  the  Injured  animals  after  they  have 
been  delivered  are  his  affairs,  with  which  the 
carrier  has  no  concern.  The  case  of  G.,  O.  & 
S.  P.  By.  Co.  V.  Godair,  8  Tex.  Civ.  App.  514, 
22  S.  W.  777,  relied  on  by  appellee  to  sustain 
the  charge  of  the  court,  if  it  has  any  applica- 
tion to  a  case  like  this,  tends  rather  to  show 
tliat  the  charge  is  erroneous,  tlian  to  sustain 
it  The  case  of  G.,  0.  &  S.  F.  By.  C3o.  t. 
Keith,  74  Tex.  287,  11  S.  W.  1117,  has  no  ap- 
plication at  all  to  a  case  of  this  kind. 

Appellants'  second  assignment  of  error, 
which  complains  of  the  court's  failure  to 
give  the  special  charge  requested  by  them,  is 
not  well  taken;  for,  the  court  in  its  main 
charge  having  correctly  Instructed  the  jury 
as  to  the  degree  of  care  that  a  common  car- 
rier should  exercise  in  the  transportation  and 
delivery  of  freight,  it  was  not  error  for  it  to 
refuse  the  special  Instruction  asked  by  ap- 
pellants on  the  same  subject 

The  substance  of  special  charge  No.  8  re- 
quested by  appellants'  counsel  is  embraced  in 
the  court's  main  charge.  Therefore  the  third 
assignment  of  error,  which  complains  of  the 
court's  not  giving  it,  is  not  well  taken. 

The  eighth  paragraph  of  the  court's  charge, 
by  which  the  Jury  was  instructed  that  if  they 
believed,  from  the  evidence,  that  the  dam- 
age to  plaintiff's  horses  was  caused  by  the  in- 
herent vicious  propensities  of  the  animals  in 
question,  or  any  of  them,  then  to  return  a 
verdict  in  favor  of  defendants,  fully  and  cor- 
rectly presented  the  issues  made  by  the 
pleading  and  evld^ce  on  the  phase  of  the 
case  sought  by  appellants  to  be  presented  to 
the  Jury  by  their  special  charge  No.  6. 
Therefore  the  court  did  not  err  in  refusing  to 
give  it. 

The  trial  court  not  having  in  its  main 
charge  submitted  to  the  Jury  anytlilng  in 
relation  to  plaintiff's  allegations  as  to  the 
failure  of  appellants  to  unload  the  horses  at 
the  expiration  of  28'  hours,  as  provided  for 
in  the  Revised  Statutes  of  the  United  States, 
presumably  for  the  reason  that  the  evidence 
did  not  show  a  violation  of  such  statute,  or 
any  damages  accruing  therefrom,  the  ap- 
pellants could  not  have  been  prejudiced  by 
the  refusal  of  the  court  to  instnict  the  Jury, 
at  their  request,  that  if  they  believed,  from 
the  evidence,  there  was  feed  and  water  on 
said  car  for  the  horses  and  suiScIent  room 
for  them  to  rest,  there  was  no  violation  of 
duty  to  plaintiff  on  the  part  of  appellants, 
nor  any  violation  of  law  in  falling  to  un- 
load the  stock  at  the  expiration  of  28  hours, 
and  then  to  exclude  such  failure  to  unload 


the  stock,  In  making  up  their  verdict;  for 
any  damage,  if  any  could  have  accrued, 
from  such  failure  to  unload  the  horses,  was 
as  effectually  excluded  from  the  considera- 
tion of  the  Jury  by  the  failure  of  the  court  to 
submit  in  its  ciiarge  such  matter  as  a  ground 
for  damages  aa  it  could  have  been  bad  such 
special  charge  been  given. 

The  sixth  assignment  of  error  complains  of 
the  court's  refusing  to  give,  at  appellants' 
request,  a  special  charge  excluding  from  the 
consideration  of  the  Jury  certain  testimony 
Introduced  by  appellee  as  to  the  condition  of 
the  stock  pens  of  appellants,  where  the 
horses  were  unloaded.  No  objection  was  in- 
terposed by  appellants  to  the  testimony 
when  admitted,  nor  after  Its  admlBslon  did 
they  move  to  strike  It  out  Therefore  the 
objection  came  too  late  when  Interposed  for 
the  first  time  in  the  form  of  a  charge  to  the 
Jury,  and  such  charge  was  properly  refused. 
Mo.  Pac.  By.  Co.  v.  Mitchell,  75  Tex.  81, 12  S. 
W.  810;  Mo.,  K.  &  T.  By.  Co.  v.  Edllng,  18 
Tex.  av.  App.  175,  45  S.  W.  406;  Nalle  v. 
Gates.  20  Tex.  815. 

The  phase  of  the  case  sought  to  be  submit- 
ted by  the  tenth  special  charge  requested  by 
appellants  was  fully  and  clearly  presented  to 
the  Jury  by  the  court's  main  charge.  There- 
fore it  is  not  error  to  refuse  to  give  the  spe- 
cial instruction  requested  by  appellants. 

There  was  no  error,  such  as  Is  complained  of 
In  appellants'  eighth  and  ninth  assignments. 
In  the  court's  refusal  to  grant  either  of  tbem 
a  new  trial ;  for,  excluding  the  amounts  that 
may  have  been  allowed  appellee  for  care  and 
treatment  of  the  horses  after  they  were  de- 
livered to  him  at  their  destination,  the  e>i- 
dence  is  reasonably  sufficient  to  support  the 
verdict  found  against  each  appellant.  The 
items  pleaded  for  such  care  and  treatment 
aggregate  $85,  and  the  evidence  clearly  shows 
that  the  finding  of  the  Jury  on  such  Items 
could  not  have  exceeded  that  amount 

Therefore,  if  appellee  will  remit  within  10 
days  ^  ($17.50  from  the  amount  of  damages 
assessed  against  each  defendant),  with  in- 
terest at  the  rate  of  6  per  cent  per  annum 
from  December  19,  1902,  the  Judgment  will 
be  affirmed;  otherwise^  It  will  be  reversed, 
and  the  cause  remanded. 


TEXAS   SHOBT   LINE  BY.   CO.   t.   WAT- 
MIRE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  1& 

1906. 

1,  IsavKAVcs — IWDEMNrrr  Inbuba.ncb — ^Pou- 

OT — Stip  (TLATIONB — Waivkb. 

An  insurer,  indemnifying  an  employer 
against  damace  for  injuries  to  ita  employfe. 
does  not,  by  denying  liability  prior  to  the  pro- 
curement of  a  judt^ent  against  the  enplojer 
for  injuries  received  by  an  employe,  waive  the 
stipulation  in  the  policy  that  no  action  shall  lie 
against  the  insurer,  except  for  loss  sustained  by- 
payment  of  a  judgment  against  the  employer  for 
Injuries  received  by  an  employe,  nor  sabject  it- 
self to  a  proper  demand  for  the  payment  of  the 
policy  before  that  tima.  ^  ■ 
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2.  8au>— CoRRsuonoN. 

A  proTiaion  In  a  poller  indemnlfyinx  aa  em- 
ployer against  damage  for  injury  to  ita  em- 
plofte,  binding  the  insurer,  on  the  aammona  in 
an  action  against  the  employer  bxe  injuriea  r»- 
ceived  by  an  employi  being  forwarded  to  it,  to 
defend  tiie  snit  at  its  own  cost,  does  not  bind 
the  insurer  to  become  a  party  to  the  action,  nor 
aathoriie  the  employer  to  make  it  a  party,  in 
Tiew  of  aiiother  provision  that  no  action  shall 
lie  against  the  insurer,  except  for  loss  sustained 
in  payment  of  a  judgment  against  the  employer 
for  injuries  received  by  an  employe. 

3.  MaSTEB  Ain>  SKBTANT — IlTJXJBT  TO  SUVAIfT 
— InDEFEITDBNT  CONTRACIOB — ^EiVIDBIIOB — IB- 
8TBUCTIOKS. 

Where,  in  an  action  for  personal  injury,  the 
issue  was  whether  plaintiff  was  an  independent 
contractor  or  an  employ^  while  engaged  in  re- 
moving a  boiler,  ana  the  evidence  warranted  a 
finding  either  way,  and  showed  that  plaintiff 
kept  time  of  himself  and  his  men  in  doing  the 
work,  and  that  on  that  basis  he  was  settled 
with,  the  refusal  to  charge  that  the  famishing 
by  the  defendant  of  s];>ecincationa  for  the  work, 
and  his  maintenance  of  the  right  to  determine 
whether  the  work  was  done  according  to  con- 
tract, were  not  inconsistent  with  the  existence 
of  an  independent  contract,  and  tliat  an  inde- 
pendent contract  might  exist,  though  the 
amount  to  be  paid  was  dependent  on  the  time 
consumed  in  doing  the  work,  was  reversible  er- 
ror, though  the  court  correctly  charged  in  gen- 
era] terms  on  the  qnestion. 

4.  Sake  —  Obljoatioh  of  Employ*  to  In- 
spect Appliances. 

An  employe  is  under  no  obligation  to  his 
employer  to  inspect  appliancea  furnished  by  the 
employM. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  f  714.] 

6.  Saue — Ddtt  of  Empu)teb  to  Inspect  Ap- 
pliances— NUGUaSNCE. 

It  is  the  duty  of  an  employer  to  use  ordi- 
nary care  to  make  such  an  inspection  of  appli- 
ances famished  an  employe  as  a  prudent  person 
would  make  under  the  circumstances,  and  the 
failure  to  use  ordinary  care  in  inspecting  the 
same  is  negligence  per  se^ 

[£:d.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.   Dig.  Master  and  Servant.  M  285-242.] 

6.  TbiaIi — TxaruvcnoKa. 

It  is  not  error  to  refuse  instructions  covered 
by  those  given. 

[ESd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  651-689.] 

Appeal  from  District  Court,  Van  Zandt 
County;    R.  W.  Simpson,  Judge. 

Action  by  A.  Waymire  against  the  Texas 
Short  Line  Railway  Company,  in  which  the 
Maryland  Casualty  Company  was  interplead- 
ed as  a  party  defendant  From  a  judgment 
in  favor  of  plaintiff  and  the  Maryland  Cas- 
ualty Company,  defendant  the  Texas  Short 
Line  Railway  Company  appeals.  Judgment 
in  favor  of  plaintiff  reversed,  and  judgment 
in  favor  of  the  Maryland  Casualty  Company 
alBrmed. 

Wylle  A.  Davidson  and  J.  M.  McCormick, 
for  appellant  Jno.  M.  Duncan,  Wynne  & 
Blanks,  West,  Chapman  &  West,  and  Theo- 
dore Made,  tot  appellees. 

JAMES,  C.  J.  This  action  was  by  Way- 
mire; tie  alleging  ttiat  he  was  an  employ^ 
of  appellant,  tliat  appellant  furnished  him 
with  a  d^ective  r(ve  and  tackle  with  wbidx 


to  move  a  boiler,  and  that  while  using  same 

the  rope  parted  at  a  time  when  plaintiff  was 
straddling  a  prize  pole  placed  under  the  boil- 
er, which  caused  the  boiler  to  fall  on  the  pole, 
which  strnck  plaintiff  and  injured  him.  He 
recovered  a  verdict  for  $1,000.  To  the  peti- 
tion defendant  pleaded  a  general  denial,  con- 
tributory negligence,  assumed  risk,  and  that, 
if  plaintiff  was  a  servant  of  appellant,  it  was 
his  duty  to  Inspect  and  test,  or  have  inspected 
and  tested,  the  rope  and  tackle  for  protection 
of  those  working  under  him,  and  that  his  in- 
jury resulted  from  his  failure  to  perform  such 
duty,  and  further  pleaded  that  plaintiff  was 
an  independent  contractor.  Defendant  also 
interpleaded  the  Maryland  Casualty  Company 
of  Baltimore,  alleging  that  it  had  issued  de- 
fendant its  policy  of  insurance  in  the  sum  of 
$5,000,  indemnifying  defendant  against  damage 
by  occasion  of  personal  Injuries  sustained  by 
its  employes,  and  asked  that  defendant  recover 
over  against  said  casualty  company  on  said 
policy,  in  the  event  plaintiff  should  recover. 
The  policy  was  annexed  as  an  extiibit,  and 
showed  that  the  insurance  was  subject  to  cer- 
tain conditions,  which  were  to  I>e  construed 
as  conditions  precedent,  among  them  the  fol- 
lowing: "(1)  The  assured,  upon  the  oocnr- 
rence  ol  an  accident,  shall  give  Immediate 
written  notice  thereof,  with  the  fullest  infor- 
mation obtainable  at  the  time,  to  the  home 
office  of  the  company,  at  Baltimore,  Md.,  or 
to  its  duly  authorized  agent  He  shall  give 
like  notice,  with  full  particulars  of  any  claim 
that  may  be  made  on  account  of  such  acci- 
dent, and  shall  at  all  times  render  to  the  com- 
pany all  co-operation  and  assistance  in  Ills 
power.  (2)  If  thereafter  any  snit  is  brought 
against  ttie  assured  to  ^iforce  a  claim  for 
damages  on  account  of  an  accident  covered  by 
tills  policy,  the  assured  shall  Immediately 
forward  to  the  home  office  of  tlie  company 
every  summons  or  other  process  as  soon  as 
the  same  shall  have  been  ^rved  on  him, 
and  the  company  will  at  its  own  cost  defend 
against  such  proceeding  in  the  name  and  on 
the  behalf  of  ttie  assured,  or  settle  the  same, 
unless  it  sliall  elect  to  pay  the  assured  the  in- 
demnity provided  for  in  clause  A  of  special 
agreements  as  limited  thereon.  (8)  The  as- 
sured shall  not  settle  any  claim,  except  at 
its  own  cost,  nor  incur  any  expense,  nor  in- 
terfere in  any  negotiation  for  settlement,  or 
tn  any  legal  proceeding,  without  the  consent 
of  the  company  previously  given  in  writing ; 
but  he  may  provide  at  the  time  of  the  acci- 
dent such  immediate  surgical  relief  as  is 
imperative.  The  assured,  when  requested  by 
this  company,  shall  aid  in  securing  informa- 
tion, evidence,  and  the  attendance  of  wit- 
nesses, and  in  effecting  settlements  and  in 
prosecuting  appeals.  *  *  *  (7)  No  ac- 
tion shall  lie  against  the  company  as  respects 
any  loss  under  this  policy  unless  it  shall  be 
brought  by  tlie  assured  himself  to  reimburse 
Iiim  for  loss  actually  sustained  and  paid  by 
him  In  satisfaction  of  a  Judgment,  within  60 
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days  from  the  date  of  such  Judgment  and 
after  trial  of  tbe  lasue.  No  sach  action  sball 
He  unless  brongbt  within  the  period  within 
which  a  claimant  may  mie  the  aasnred  for 
damages,  onleea  at  the  expiry  of  snch  period 
there  Is  such  an  action  pending  against  the 
assured,  In  which  case  an  action  may  be 
brought  against  the  company  by  the  assured 
within  00  days  after  final  Judgment  has  been 
rendered  and  satisfied  as  above.  The  com- 
pany does  not  prejudice  by  this  clause  any 
defense  to  such  action  which  It  may  be  enti- 
tled to  make  under  this  policy."  This  plead- 
ing also  alleged  that  immediately  upon  tbe  in- 
stitution of  this  suit  defendant  notified  the 
casualty  company  of  the  suit  and  of  the  claim 
of  plaintiff  declared  thereon,  and  that  the 
casualty  company  thereupon  denied  all  lia- 
bility under  said  policy  to  account  to  this 
dtfendant  for  any  recovery  which  defendant 
might  suffer  by  occasion  of  plaintiffs'  suit 
herein,  and  by  this  waived  the  performance 
by  this  defendant  of  any  other  conditions 
precedent  which  may  be  contained  in  said 
policy,  deferring  action  thereon  by  this  de- 
fendant, and  whereby  said  cross-defendant 
became  liable,  notwithstanding  said  condi- 
tions, to  be  impleaded  by  this  defendant  to 
have  Its  liability  under  said  policy  litigated 
and  determined.  A  general  demurrer  by 
the  casualty  company  was  presented  to  the 
pleading  making  it  a  party  defendant,  which 
was  sustained,  and  the  casualty  company  dis- 
missed. 

Appellant,  complaining  of  this  ruling,  in- 
sists that  the  denial  of  its  liability  was  a 
waiver  of  the  provisions  of  the  seventh 
clause.  The  contention  is  based  on  decisions 
which  hold  that  such  refusal  or  denial  Is  a 
waiver  of  certain  conditions  in  policies,  such 
as  appraisement,  notice,  and  proof  of  loss. 
They  are  not  applicable.  Clause  No.  7  is  a 
special  agreement  that  no  action  should  lie 
against  the  insurer  on  tbis  policy  until  after  the 
Injured  party  had  received  Judgment  against 
defendant.  Denial  of  its  liability  would  not 
be  a  waiver  of  this  provision.  The  cases 
holding  that  because  certain  acts  became 
useless  when  the  Insurer  denies  his  liability, 
and  therefore  they  are  waived,  furnish  no 
reason  for  holding  that  the  insurer  can  be 
sued  In  advance  of  the  time  unconditionally 
provided  in  the  contract  for  that  purpose, 
upon  a  mere  denial  of  its  liability.  The  con- 
tract here  was  plain.  The  policy  did  not  en- 
title defendant  to  indemnity,  except  by  reason 
of  a  Judgment  recovered  aipainst  him.  An  ac- 
tion against  the  Insurer  did  not  lie  until  then. 
So  far  as  our  decisions  have  gone  is  that 
when  an  insurer  denies  his  liability  on  a  pol- 
icy, it  waives  such  acts  required  of  the  in- 
sured as  are  designed  to  enable  the  Insurer 
to  determine  whether  or  not  it  will  pay  and 
what  it  will  pay.  After  it  denies  its  liability 
In  toto,  it  announces  in  effect  that  It  matters 
not  that  the  required  acts  be  performed ;  for 
the  insurw  baa  already  determined  that  It 


will  pay  nothing.  But  by  denying  Its  liabil- 
ity the  insurer  in  this  case  did  not  subject  it- 
self to  have  payment  of  the  policy  demanded 
of  it  at  an  earlier  time  than  the  policy  pro- 
vided for  snch  demand.  This  is  so,  unless 
clause  No.  2  makes  a  difference  in  the  case. 
This  obligated  the  company,  as  soon  as  sum- 
mons and  other  process  had  been  forwarded 
to  the  home  ofllce,  to  defend  the  suit  at  its 
own  cost  on  behalf  of  and  In  the  name  of 
the  assured.  This,  we  think,  was  not  a  con- 
tract to  become  a  party  to  the  action,  nor  an 
agreement  that  it  might  be  made  a  party  to 
the  action  for  any  purpose.  Particularly  in 
view  of  clause  No.  7  is  the  Idea  exduded 
of  any  agreranent  giving  the  assured  a  right 
to  implead  the  company  or  to  assert  a  cause 
of  action  against  it  on  the  policy  during  the 
pendency  of  this  proceeding.  The  Judgment 
is  afilrmed  as  to  the  casualty  company. 

The  leading  issue  as  between  plaintiff  and 
defendant  was  one  of  fact,  whether  Waymlre 
was  an  independent  contractor  or  an  employ^ 
of  defendant  in  the  work  pertaining  to  the 
removal  of  the  boiler.  To  illustrate  this 
issue,  we  will  state  in  brief  the  case  as  pre- 
sented by  the  testimony  of  plaintiff  and  that 
of  defendant's  manager.  Earnest.  Plaintiff, 
it  appears,  had  a  contract  with  appellant  for 
grading  an  embankment  for  a  connection  be- 
tween appellant's  main  line  and  the  main  line 
of  the  Texas  &  Pacific  Railway.  It  became 
necessary  to  move  a  boiler  which  was  lying 
on  the  track  of  the  dump,  which  was  in 
process  of  being  built  He  testified  that, 
when  he  reached  the  point  where  It  was 
necessary  to  move  the  boiler,  he  saw  Earnest 
and  asked  him  about  moving  it  and  he  told 
Waymlre  to  go  ahead  and  move  it  Waymlre 
said  he  would  take  it  by  contract  to  move  It 
and  Earnest  said:  "No,  I  don't  want  yon  to 
work  on  contract  I  will  furnish  the  block 
and  ta<&le,  and  you  keep  the  hours  of  labor 
you  perform  on  it  and  turn  it  Into  the  office." 
Waymlre  then  went  to  work  and  moved  It 
He  testified:  "The  work  was  to  be  paid  for 
at  16  and  30  cents  an  hour  for  day  hands, 
and  30  cents  for  teams;  that  was  what  he 
was  to  pay  me.  It  was  not  on  the  grading 
contract  but  I  was  working  by  the  hour  or 
piece  work.  He  told  me  to  go  and  more  it 
and  he  would  furnish  the  blo<^  and  tadvie 
to  move  it  out  of  the  way,  and  to  render  him 
my  bill,  which  I  did.  •  •  •  When  I 
made  arrangements  with  Mr.  Earnest  my 
understanding  was  I  was  to  get  for  my  serv- 
ices in  moving  the  boiler,  the  same  as  I  had 
gotten  on  the  other  work.  If  they  were  all 
getting  $3,  a  day  for  a  team  and  hand,  I 
was  expecting  to  get  that  I  had  been  work- 
ing for  him  that  way,  and  turned  the  time  In- 
to Mr.  Earnest's  office.  I  did  consldenble 
work  at  the  depot  and  around,  and  had  tnm- 
ed  the  work  in.  Mr.  Earnest  said  ft»  m« 
to  go  and  mave  the  boiler.  It  was  not  to 
be  Included  in  the  work  of  putting  in  the 
connection.    I  bad  the  contract  Cor  the  ooi>- 
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nectlon  by  tbe  yardage,  and  I  did  not  think 
It  was  Included  In  the  yardage.  I  under- 
stood tbe  moving  of  the  boiler  was  to  be  paid 
for  by  the  day,  and  tbe  compensation  was  to 
be  fixed  by  the  time  It  took.  I  understood  I 
was  to  use  the  same  force  In  moving  tbe 
boiler  that  was  used  In  putting  In  the  con- 
nection, as  they  were  already  working  for 
me."  There  was  testimony  that  Earnest  di- 
rected Waymlre  to  where  he  would  get  a 
block  and  tackle,  and  the  latter  procured  It, 
and,  upon  using  It  In  removing  tbe  boiler,  It 
8napi>ed  and  caused  plaintiff  his  injury. 
Earnest,  on  the  other  hand,  denied  any  con- 
T«vatlon  with  plaintiff  on  the  subject  of  re> 
moving  the  boiler,  except  as  he  states:  "One 
time  I  was  near  the  main  line  that  runs 
opposite  the  T^  &  P.  track,  and  Mr.  Waymlre 
called  to  me,  and  I  stopped.  He  came  over 
there  and  he  says:  "What  about  the  boiler?" 
I  says:  "I  don't  know."  He  says  "It  has  got 
to  be  moved;  it  Is  in  my  way."  I  says:  "I 
have  nothing  to  do  with  It."  He  says:  "You 
ought  to  move  it."  I  says:  "You  want  me  to 
do  the  work,  and  you  get  tbe  pay."  I  says: 
"Yon  can  dump  dirt  on  it  It  does  not  be- 
k>ng  to  me."  He  laughed,  turned  away,  and 
went  back  to  his  work.  I  never  had  a  con- 
versation with  him  about  the  moving  of  that 
boiler  before  or  after  that  time.  •  *  * 
I  never  at  any  time  told  or  directed  him  to  get 
the  rope  to  move  the  boiler  with.  Nothing 
like  that  ever  occurred  between  him  and  me." 
There  was  testimony  which  would  have  war- 
ranted finding  either  that  Waymlre  was  an 
independent  contractor  or  an  employ^  of 
defendant  with  reference  to  this  particular 
work. 

The  court  told  the  Jury  to  inquire  no 
further,  and  to  And  for  defendant,  in  plain- 
tiff's relation  was  that  of  an  independoit 
contractor;  the  court  defining  the  distinctiaa 
between  the  two  relations  thus:  "If  the  re- 
lation which  the  plaintiff  bore  to  the  defend- 
ant company  at  the  time  of  the  alleged  acci- 
dent and  injury,  and  in  regard  to  the  work 
be  was  then  engaged  in  doing,  was  that  of  an 
independent  contractor  from  tbe  control  of, 
or  the  right  of  control  by,  said  company  as  to 
the  manner  in  which  the  work  was  to  be  done, 
he  wonld  not  be  a  servant  of  the  company, 
and  wonld  not  be  entitled  to  recover  herein. 
On  the  other  band,  if  the  defendant  exercised, 
or  had  tbe  right  to  exercise,  control  over  the 
manner  in  which  plaintiff  was  to  do  the 
w<M'k  be  was  engaged  in  at  tbe  time  he  is  al- 
leged to  have  been  hurt  or  over  the  means  by 
which  It  was  to  be  done,  he  was  an  employe 
and  servant  of  the  company,  and  it  would  owe 
Iiim  the  duty  of  ordinary  care  in  furnishing 
reasonably  safe  appliances  for  bis  work,  and 
in  causing  them  to  be  Inspected  as  is  herein- 
after given  you  in  charge."  This  charge 
annoanoed  the  correct  rule.  As  far  as  It 
went,  it  was  the  law  upon  the  subject 

Defendant  requested  the  following  further 


charge,  which  was  given;  "In  passing  on  the 
question  of  whether  or  not  the  plaintiff,  when 
be  received  his  injuries,  if  he  received  any, 
was  an  Independent  contractor,  you  are 
charged  that  the  furnishing  of  specifications 
for  the  work  by  the  defendant.  If  it  furnished 
such,  and  the  right  to  determine  whether  the 
work  had  been  done  according  to  tbe  contract 
would  not  be  inconsistent  with  the  existence 
of  an  Independent  contract  between  tbe  plain- 
tiff and  the  defendant  as  to  such  work.  One 
who  lets  work  under  an  Independent  contract 
has  the  right  to  provide  by  the  contract  what 
work  shall  be  done  and  what  result  must  be 
accomplished  to  fulfill  the  contract"  And 
the  furtb»  charge,  which  was  refused,  as 
follows:  "An  independent  contract  may  ex- 
ist in  law,  by  the  terms  of  wbdch  the  amount 
to  be  paid  is  dependent  on  the  time  consumed 
in  tbe  performance  of  the  contract  and  you 
are  instructed  that,  although  you  may  find 
from  the  evidence  the  plaintiff  was  under 
contract  with  the  defendant  for  the  removal 
of  the  boiler  for  a  compensation  to  be 
measured  by  tbe  time  consumed  in  the  work, 
yet  if  you  also  find  from  the  evidence  that  the 
defen^nt  under  the  terms  of  said  contract 
had  no  right  to  control  plaintiff  as  to  the 
manner  in  which  the  said  work  was  to  be  done, 
you  will  find  for  defendant"  The  refusal 
of  this  charge  Is  assigned  as  error  by  the 
ninth  assignment  It  was  shown  that  plain- 
tiff kept  the  time  of  himself  and  his  men  in 
the  work  of  removing  the  boiler  and  obstruc- 
tion, and  on  that  basis  he  was  settled  with. 
It  was  doubtless  a  prominent  contention  on 
the  trial,  as  it  is  here,  that  the  fact  that  the 
work  was  paid  for  In  this  manner  was  a 
strong  circumstance  tending  to  show  the  re- 
lation of  master  and  servant  Unexplained 
by  a  more  Q)eciflc  charge.  It  might  have  been 
given  a  force  that  it  was  not  entitled  to. 
Defendant  bad  a  right  to  such  an  instruction, 
and  for  this  error  the  Judgment  will  be  re- 
versed. 

Tbe  second,  fourth,  sixth,  eighth,  and  tenth 
assignments  of  error  are  attacks  on  the 
charges  given  which  we  are  unable  to  sustain. 
The  charges  given  on  Independent  contractor 
met  the  requirements  of  tbe  law  stated  in  a 
general  way.  If  Waymlre  stood  as  in  the 
relation  of  an  employ^  in  respect  to  the  par- 
ticular work,  the  law  of  master  and  servant 
applied,  and  the  duty  of  ordinary  care  in 
furnishing  him  apparatus  including  tbe 
duty  of  ordinary  care  in  reference  to  in- 
spection, was  due  him  as  charged  by  the 
court  Tbe  fact  that  he  had  control  of  the 
men  with  whom  he  did  the  work  and  that 
they  were  his  own  gang  would  not  neces- 
sarily negative  bis  relationship  to  defend- 
ant as  employe.  Dublin  v.  Railway  Co., 
92  Tex.  636,  60  S.  W.  120.  If  a  contract 
was  made  as  testified  to  by  Waymlre,  by 
which  defendant  agreed  to  supply  the  block 
and  tackle  to  be  used  in  doing  the  work  and 
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fnmiabed  the  one  used,  defendant  that  far 
had  control  of  the  work,  so  far  aa  supplying  It 
was  concerned,  and  that  far  occupied  the 
relation  of  master  even  though  In  all  other 
matters  pertaining  to  the  work  plaintUTs  re- 
lation may  have  been  that  of  independent 
contractor.  Id.  If  defendant  agreed  to  and 
did  furnish  the  block  and  tackle,  and  It  was 
Inherently  dangerous,  defendant  was  liable 
tot  negligence  in  fnmlsblng  it  Bonthem  Oil 
C5o.  V.  Church  (Tex.  Civ.  App.)  74  8.  W.  T97. 

The  third  assignment  is  that  the  court 
erred  in  refusing  to  charge  that  If  the  jory 
found  plaintiff  to  be  a  seryant  of  defendant, 
yet  if  they  believed- fi'om  the  testimony  it  was 
his  duty  to  test,  in  behalf  of  defendant,  the 
rope  as  to  its  insufficiency  before  using  it,  for 
the  protection  of  himself  and  the  men  work- 
ing under  him,  to  find  for  defendant  It  may 
have  been  plaintiff's  duty  to  the  men  work- 
ing under  him  to  inspect  the  rope.  The  ques- 
tion, however,  pertained  only  to  this  relation 
to  defendant  and  if  he  was  its  servant  in  re- 
spect to  the  use  of  the  rope,  the  dnty  of  in- 
spection did  not  devolve  on  him. 

The  fourth  assignment  is  that  the  charge 
erred  in  laying  down  the  rule  that  it  is  always 
the  duty  of  the  master  to  use  ordinary  care  to 
have  an  inspection  made  such  as  an  ordi- 
narily prudent  person  would  make,  but  not 
leaving  the  jury  to  find  that  an  ordinarily 
prudent  person  would  have  made  no  inspec- 
tion under  the  circumstances  of  the  particular 
case,  and  the  charge  In  effect  was  an  instruc- 
tion that  failure  to  use  ordinary  care  to  have 
an  inspection  was  negligence  per  se.  We 
have  no  doubt  of  the  correctness  of  the 
charge.  It  left  the  Jury  free  to  find  that 
reasonable  care  would  not  have  prompted  an 
ordinarily  prudent  person  under  the  circum- 
stances to  inspect  or  test  the  appliance.  An- 
other proposition  under  the  fourth  assign- 
ment is  that  the  charge  was  wrong  because 
the  nncontroverted  evidence  showed  among 
other  things,  that  the  rope  was  not  furnished 
to  plaintiff  by  defendant  There  was  certain- 
ly testimony  that  it  was  so  furnished. 

Assignment  No.  5  is  overruled,  because  the 
charges  given  covered  the  request  mad&  The 
seventh  is  that  the  court  should  have  given 
an  instruction  directing  a  verdict  for  defend- 
ant. This  the  evidence  requires  ns  to  over- 
rule. The  tenth  Is  overruled  because,  if  the 
charges  are  read  as  a  whole,  there  was  no 
assumption  of  the  fact  that  defendant  fur- 
nished the  block  and  tackle.  What  has  been 
said  requires  us  to  overrule  the  eleventh. 
The  assignments  based  on  grounds  that  the 
testimony  required  a  different  verdict  are 
overruled.  It  was  unnecessary  to  give  the  re- 
quested charges  mentioned  in  the  thirteenth 
and  fourteenth  assignments.  In  view  of  what 
the  court  did  charge. 

Beversed  and  remanded. 


MEARS  •t  nx.  ▼.  TESSIB  VRBNOH  PIANO 

&  ORGAN  00. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 

Appeal — Rxoobd — STATKimrr  of  FAora. 

In  the  absence  of  a  statement  of  facta  in 
the  record,  the  findings  of  the  trial  coort  are 
conclusive. 

Appeal  from  Brown  Connty  Court;  S.  CL 
Coffee,   Judge. 

Action  between  J.  T.  Mears  and  wife  and 
the  Jesse  French  Piano  &  Organ  Company. 
From  an  adverse  Judgment  Mears  and  wife 
appeal.    Affirmed. 

B.  S.  J.  Whitehead  and  Ardi  Orinnan, 
for  appellants.    U.  F.  Short  for  appellea 

FISHER,  O.  J.  There  is  no  statement  of 
facts  In  the  record.  Therefore  we  must  ac- 
cept the  findings  of  the  trial  court  as  con- 
clusive. We  have  considered  all  the  assign- 
ments of  error,  and  find  that  none  are  well 
taken. 

The  judgment  of  the  trial  court  la  affirmed. 


WARD,  MURRAY  &  CO.  t.  TOUNO  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Oct  18, 

Acconn  Airo  Satisfaction — Pabt  Patmkrt — 

CONBIDKBATION. 

Where  an  insolvent  Judgment  debtor  sold 
exempt  property  and  paid  the  proceeds  to  the 
judgment  creditor  in  satisfaction  of  the  Jndg- 
ment,  there  was  a  sufficient  consideration  for  the 
release  of  the  balance  due  on  the  Judgment 

[Ed.'  Note. — For  cases  In  point,  see  v<rf.  90, 
C!ent  Dig.  Judgment  §S  166:^16^] 

Appeal  from  District  Court  San  Saba 
County ;  Clarence  Martin,  Judge. 

Action  by  Ward,  Murray  &  Co.  against  B. 
Iiee  Toung  and  others.  From  a  Judgment 
for  defendants,   plaintiff   appeals.    Affirmed. 

Leigh  Burleson,  for  appellant  Walters  & 
Hagan,  for  appellees. 

EEDSON,  J.  This  Is  an  action  to  rerlTe  a 
Judgment  in  favor  of  appellants,  rendered 
in  the  district  court  of  Ban  Saba  county  on 
November  24^  1900,  against  appellees,  for 
the  sum  of  1329.53.  with  interest  and  costs 
of  suit  upon  which  judgment  there  bad  been 
paymoits  made  by  appellee  Davis  at  varioua 
times,  aggregating  the  sum  of  $139.  No 
execution  having  been  Issued  In  one  year,  a 
motion  was  made  to  revive  the  Judgment 
praying  that  execution  might  issue,  etc.  Ap- 
pellee H.  S.  Davis  resisted  the  motion,  and 
pleaded  that  he  had  compromised  and  set- 
tled said  Judgment  with  appellants.  In  so  far 
as  he  was  concerned,  by  the  iMiyment  of  the 
sum  of  $139,  which  was  accepted  by  appel- 
lants in  full  satisfaction  and  discharge  of 
said  Judgment  as  against  appellee  Davis. 
Appellants  pleaded  that  there  was  no  consid- 
eration for  such  compromise  and  settlement 
In  that  said  Judgment  was  a  liquidated  de- 
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maud,  and  the  amount  due  definite  and  cer- 
tain, and  that  the  acceptance  and  payment 
of  a  less  sum  than  the  full  amount  due  was 
not  binding  upon  appellants. 

The  only  assignment  of  error  presented  by 
appellants  on  this  appeal  is  that  the  court 
below  erred  In  not  rendering  Judgment  for 
appellants ;  that  under  the  pleadings  and  evi- 
dence they  were  entitled  to  have  their  Judg- 
ment revived,  and  their  execution  for  the 
amount  claimed  as  due  upon  their  Judgment, 
api>ellee  having  shown  no  consideration  that 
entitled  him  to  release  from  said  Judgment 
The  nncontroverted  testimony  shows  that  at 
the  time  the  Judgment  of  appellants  was  ob- 
tained, and  since  that  time,  and  up  to  the 
date  of  the  settlement  claimed  by  appellee, 
appellee  was  Insolvent,  and  owned  no  prop- 
erty subject  to  execution,  and  that  appellee 
sold  exempt  property  in  order  to  obtain  the 
money  with  which  to  make  said  settlement. 
The  court  below  found  that  there  was  a  suffi- 
cient consideration  upon  which  to  base  the 
settlement  and  release  of  said  Judgment  as 
to  appellee  Davla,  and  In  this  we  think  the 
court  WEB  correct  A  consideration  Is  any 
benefit  to  the  promisor,  or  any  loss,  trouble, 
or  Inconvenience  to  or  charge  upon  the  per- 
son to  whom  the  promise  is  made.  Emer- 
son y.  Slater,  22  How.  43,  16  L.  Ed.  365. 
"Either  benefit  to  the  promisor,  or  detriment 
to  the  promisee,  is  sufficient"  Brantly,  Con- 
tracts, 57.  "A  consideration  emanating 
from  some  injury  or  inconvenience  to  the 
one  party,  or  from  some  benefit  to  the  other, 
la  a  valaable  consideration."  Conover  v. 
SOllweU,  84  N.  J.  Law,  64.  "Any  collateral 
benefit  received  by  the  creditor,  which  is  en- 
titled to  be  regarded  as  a  technical  legal 
consideration,  will  be  held  to  be  sufficient  to 
support  the  contract"  Brooks  v.  White,  2 
Mete.  (Mass.)  283,  37  Am.  Dec.  95.  Evident- 
ly, in  view  of  the  fact  that  the  appellee  was 
insolvent  and  owned  no  property  subject  to 
execution,  the  appellants  were  benefited  by 
this  settlement  as  they  could  not  have  en- 
forced the  collection  of  any  part  of  their 
Judgment  by  law ;  and  the  fact  that  appel- 
lee sold  exempt  property  in  order  to  raise 
the  money  with  which  to  make  the  settle- 
ment caused  a  loss  and  Injury  to  him  which 
be  was  under  no  legal  obligation  to  make  or 
suffer.  In  the  case  of  Shelton  v.  Jackson, 
49  S.  W.  415,  the  Court  of  Civil  Appeals  of 
the  Second  District,  Judge  Hunter  deliver- 
Ittg  the  opinion,  held  that,  where  the  debt- 
ors were  insolvent  and  the  creditor  got  im- 
mediate possession  of  his  money  without 
cost  or  delay,  there  was  sufficient  considera- 
tion for  the  acceptance  of  a  smaller  amount 
than  the  demand  In  full  settlement  of  such 
demand;  and  the  Supreme  Court  refused  a 
writ  of  error  in  that  case.  In  this  case  there 
Is  the  additional  consideration  of  the  loss  or 
injury  to  the  appellee  by  reason  of  his  sell- 
ing exempt  property  in  order  to  enable  him 
to  make  the  settlement 

There  being  no  error  In  the  Judgment  of 
the  court  below,  it  Ig  affirmed. 


ST.   LOUIS   SOUTHWESTEBN  BT.  00. 
V.  EVERETT. 

(Otmrt  of  Civil  Appeals  of  Texas.    Oct  14, 
1905.) 

1.  RAIIAOADS— IRJITBT  TO  ONE  NkAB  TKACKB 
— CoNTBraUTOBT    NEGLIOENCK. 

In  an  action  for  inj^Iriea  to  plaintiff,  owing 
to  his  horses  becoming  frightened  at  a  hand 
car,  the  question  whether  it  was  necessary  for 
plaintiff  to  drive  over  the  railroad  tracks  was 
not  the  test  as  to  contributoiy  negligence  in  so 
doing;  the  true  test  being  whether  plaintiff 
acted  as  an  ordinarily  prudent  person. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  8  1285.] 

2.  Same— iRBTBUonoRS. 

In  an  action  for  injuries  to  plaintiff,  owing 
to  his  horses  becoming  frightened  at  a  hand  car, 
defendant  requested  the  court  to  charge  tliat 
contributory  negligence  is  such  an  act  or  omis- 
sion as  an  ordinarily  prudent  man  would  not 
do  ander  similar  circumstances,  which,  con- 
curring with  the  negligent  act  of  defendant 
becomes  a  proximate  cause  of  an  injury,  ana 
that  if  the  plaintiff,  in  driving  among  the  tracks 
of  the  railroad  company  with  a  team  such  as 
he  was  driving,  did  what  an  ordinarily  prudent 
man  would  not  have  done,  or  if  such  act  was  un- 
necessary, then  he  was  guilty  of  contributory 
negligence.  Held  that,  though  the  instruction 
was  not  strictly  correct  in  that  it  erroneously 
made  the  teat  of  contributory  negligence  wheth- 
er it  was  necessary  for  plaintiff  to  drive  over 
the  tracks,  and  though  it  ignored  an  issue  of 
discovered  peril  which  was  in  the  case,  it  was 
su£Scient  to  call  the  court's  attention  to  the 
failure  of  the  main  charge  to  define  contributory 
negligence. 

3.  Neouoerce  —  Pebsonai,  Injttbies  —  IH- 

BTBUOTIONB. 

Where  defendant  pleads  contributoiy  negli- 
^nce,  and  there  Is  evidence  tending  to  show 
It,  he  is  entitled  to  a  charge  correctly  defining 
the  same  and  grouping  the  facts  tending  .  to 
support  the  defense. 

[Ed.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  Negligence,  §  383.] 

4.  RAILBOAOS— INJTTBT  TO  ORK  NBAB  TBAOKS 
— iNSTBUCnONB. 

Where,  in  an  action  for  Injuries  to  plain- 
tiff, owing  to  his  horses  becoming  frightened  at 
a  liand  car,  there  was  evidence  warranting  an 
inference  that  both  plaintiff  and  defendant  were 
negligent,  it  was  error  to  refuse  an  instruction 
that  if  defendant  was  guilty  of  negligence  which 
caused  the  injury,  and  plaintiff  was  guilty  of 
contributory  negligence  which  proximately  caus- 
ed or  contributed  to  bring  about  the  injury,  the 
verdict  should  be  for  defendant. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  §  1389.] 

5.  Same— QoESTiON  fob  Jubt. 

In  an  action  for  injuries  alleged  to  have 
l>een  caused  by  plaintifTs  horses  becoming 
frightened  at  a  hand  car  operated  on  defend- 
ant's railroad,  the  question  whether  it  was  the 
car  that  frightened  them  was  for  the  Jury. 

6.  Same— Instbuctionb. 

Where,  in  an  action  for  injuries  to  plain- 
tiff, owing  to  his  horses  becoming  frightened 
at  a  hand  car  operated  on  defendant's  railroad, 
ttie  court  did  not  in  the  main  charge  define 
proximate  cause,  an  Instruction  tliat,  if  the  car 
was  running  faster  than  seven  miles  an  hoar. 
It  was  negligence,  was  erroneous,  as  the  de- 
duction could  be  drawn  that  if  the  car  was 
running  faster  than  seven  miles  an  hour,  it 
would  constitute  negligence  and  warrant  a  find- 
ing for  plaintiff,  without  determining  whether 
the  approach  and  speed  of  the  band  car  was  the 
cause  of  the  team  becoming  frightened. 
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Appeal  from  DIstrl(rt  Court,  Dallas  Oounty; 
Richard  Moif^an,  Judge. 

Action  by  R.  M.  Everett  against  the  St 
Louis  Southwestern  Railway  Oompany.  From 
a  Judgment  In  faror  of  plaintiff,  defendant 
appeals.    Reversed. 

E.  B.  Perkins  and  Crane  &  Gilbert,  for 
appellant    Cockrell  &  Gray,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  brought  by 
the  appellee  to  recover  damages  for  personal 
injuries  caused  by  the  fright  and  running 
away  of  bis  team,  hitched  to  a  buggy  in 
which  he  was  seated,  about  the  12th  of 
June,  1903.  Appellee  alleged  that  while  he 
was  sitting  In  his  buggy,  engaged  in  the  in- 
spection and  purchase  of  machinery  near  the 
right  of  way  and  track  of  defendant's  line  of 
railway  in  Dallas,  which  railway  at  the  point 
of  ac<ddent  runs  along  a  public  street  of 
said  city,  and  while  lie  was  In  the  exercise 
of  due  care  and  caution,  the  hand  car  of 
defendant  In  charge  of  its  employes,  ap- 
proached the  place  where  plaintiff  and  his 
team  were  standing  at  a  reckless  and  un- 
lawful rate  of  speed,  and  without  exercising 
any  care  or  caution  with  reference  to  plain- 
tiff and  his  team,  and  while  running  negli- 
gently at  a  rate  of  speed  exceeding  seven 
miles  per  hour,  contrary  to  the  provisions  of 
article  423,  regulating  the  speed  of  trains, 
etc.,  and  prescribing  that  they  should  not  be 
run  at  a  greater  rate  than  seven  miles  per 
hour,  and  contrary  to  article  279  of  City  Or- 
dinances, prescribing  the  same  rate  of  speed 
for  other  vehicles,  and  charges  that  the  said 
hand  car  frightened  plaintiff's  team,  caused 
it  to  run  away,  threw  him  from  his  buggy, 
and  broke  his  right  leg  below  the  knee,  and 
rendered  the  knee  and  knee  Joints  stiff  and 
swollen,  causing  him  three  months'  loss  of 
time  and  the  expenditure  of  $50  doctor's 
and  surgeon's  charges;  that  the  employes  in 
charge  of  the  hand  car  saw  and  knew  that 
the  team  was  becoming  frightened  on  account 
of  the  approach  of  said  hand  car,  and  never- 
theless continued  to  approach,  and  failed  to 
check  the  rate  of  speed,  or  to  stop  the  car,  al- 
though by  the  exercise  of  ordinary  care  and 
caution  they  could  have  stopped  said  car  and 
prevented  the  runaway,  and  damage  and  In- 
Jury  to  plaintiff  as  aforesaid.  Plaintiff 
forth«r  avers  that  if  it  shall  be  foimd  that 
said  employes  operating  said  car  did  not  dis- 
cover plaintiff  and  his  peril,  they  could  and 
would  have  discovered  the  same,  bat  for  the 
negligent  failure  of  said  employes  to  exef- 
tise  due  care  and  proper  lookout  and  prayed 
damages  for  the  sum  of  $5,000.  Defendant 
after  general  denial,  answered  with  a  plea 
of  contributory  negligence — tliat  plaintiff, 
after  he  and  his  partner  had  purchased  two 
traction  engines  and  had  them  run  out  in 
front  of  the  warehouse  where  they  had  been 
selected  and  purchased,  into  a  place  which 
bad  long  since  been  appropriated  and  do- 
nated by  the  city  of  Dallas  for  railroad  pur- 


poses, and  unfit  for  other  purposes,  and  which 
was  not  worked  or  kept  up  by  the  city  of 
Dallas  as  or  for  a  public  thoroughfare,  and 
where  five  or  six  railroad  tracks  were  law- 
fully placed  and  being  used  by  different 
roads,  unnecessarily  took  his  team  firom  a 
nearby  wagon  yard,  and  n^llgently  drove  in- 
to the  switchyards  and  among  the  tracks  of 
three  different  railroads,  where  neither  him- 
self nor  his  team  was  needed,  knowing  that 
engines,  cars,  and  hand  cars  were  constantiy 
passing,  and  might  be  expected  to  pass  at 
any  moment  and  that  his  team  was  unused 
to  such  things  and  might  be  expected  to  and 
would  become  frightened  thereat  and  know- 
ing that  such  was  a  place  of  danger  into 
which  to  drive  his  team,  and  was  using  un- 
safe and  insufficient  harness  and  bridles  worn 
out  and  unfit  to  hold  his  team  and  prevent  its 
nmnlng  away  with  blm;  and,  further,  it 
pleaded  that  plaintiff  aggravated  his  injury, 
and  prevented  Its  healing  and  getting  well, 
by  walking  and  riding  about  shortly  after 
the  injury,  when  he  should  have  been  quiet 
and  kept  his  leg  in  a  position  where  it  could 
heal  and  knit  together,  and  Increased  bis 
pain  and  the  length  of  time  in  which  the  in- 
Jury  would  have  healed,  as  well  as  his  medi- 
cal bill.  The  trial  resulted  in  a  verdict  and 
Judgment  for  plaintiff  for  $1,500.  Defend- 
ant appealed. 

Appellant's  sixth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
special  charges  Nos.  5  and  7  requested  by  it 
fecial   charge  No.  5   reads:    "Contributorj 
negligence  is  such  an  act  or  omission  on  the 
part  of  a  plaintiff  as  an  ordinarily  prudent 
man   would  not  do  under  similar  circum- 
stances, which,  concurring  with  a  negligent 
act  or  omission  of  defendant  becomes  a  proxi- 
mate cause  of  an  Injury.    Therefore,  If  you 
believe  from  the  evidence  that  the  plaintttC. 
R.  M.  Everett,  in  driving  onto  and  amons 
the  main  and  side  tracks  of  the  railway  com- 
panies  located  where  the  traction  engines 
were  standing,  with  a  team  such  as  be  was 
driving,  did  what  an  ordinarily  prudent  man 
would  not  have  done,  or  that  such  act  was 
unnecessary  for  him  to  do  under  the  circum- 
stances and  surrotmdings  shown  by  the  evi- 
dence in  this  case,  then  the  plaintiff  was 
guilty  of  contributory  negligence  in  bringing 
about  the  accident  of  which  he  complains, 
and  caimot  recover  in  this  case,  and  you  will 
so  find."    Special  charge  No.  7  reads:    'Ton 
are  instructed  tbiat,  if. you  believe  from  the 
testimony  that  the  defendant  was  guilty  of 
negligence  which  caused  the  injury  to  R.  M. 
Everett   and  you   also  find  that   the   said 
Everett  was  himself  guilty  of  contributory 
negligence,  which  proximately  caused  or  con- 
tributed to  bring  about  the  accident  of  which 
he  complains,  it  will  be  your  duty  to  find  for 
the    defendant   railway    company,    notwith- 
standing you  may  believe  defendant  was  also 
negligent;  and  you  will  so  find  by  your  ver- 
dict"   The    defendant    pleaded    specUlcallr 
contrlbatoiy    negligence.    TIu    Issue     was 
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raised  by  the  evidence.  The  court  In  tals 
main  charge  did  not  define  contributory  Dili- 
gence. Special  charge  No.  5  defines  contribu- 
tory Diligence,  and  attempts  to  apply  the 
law  to  the  facts,  and,  if  correct,  should  hare 
been  given.  We  are  not  prepared  to  approve 
the  special  charge  in  all  respects,  in  that  it 
authorizes  the  Jury  to  find  for  defendant  if 
the  act  of  plaintiff  In  driving  onto  and  among 
the  railway  tracks  was  unnecessary.  The 
tracks  were  located  In  Broadway,  a  public 
street  of  the  city  of  Dallas,  and  if  plaintiff, 
in  driving  over  said  street,  uiwn  which  there 
were  located  three  railroad  tracks,  acted  as 
an  ordinarily  prudent  man  would  have  acted 
under  the  circumstances  and  surroundings,  he 
was  not  guilty  of  contributory  negligence,  al- 
though it  may  have  been  unnecessary  in  the 
opinion  of  the  Jury  for  him  to  have  done  so. 
The  Jury  may  have  believed  that  plaintiff 
ought  to  have  left  his  team  and  gotten  out  of 
his  buggy  and  walked  across  the  tracks  to 
see  the  party  he  was  looking  for,  instead  of 
driving  thereon.  If  so,  his  act  in  driving 
upon  the  street  and  over  the  railway  tracks 
was  not  that  of  an  ordinarily  prudent  person, 
and  this  was  covered  in  other  portions  of  the 
requested  charge.  Whether  It  was,  or  was 
not,  necessary  for  plaintiff  to  drive  upon  the 
street  and  over  the  tracks,  is  not  the  test; 
the  true  test  being  whether  in  so  doing  plain- 
tiff acted  as  an  ordinarily  prudent  person. 
Again,  this  special  charge  ignores  the  issue  of 
discovered  peril,  which  was  in  the  case.  The 
court  having  failed  to  define  contributory 
negligence  in  the  main  charge,  we  are  of  the 
opinion  that  this  requested  charge,  though 
not  strictly  correct,  was  sufficient  to  call  the 
court's  attention  to  the  omission  in  the  main 
charge  and  require  the  giving  of  a  correct 
charge  on  this  issue.  The  appellant  having 
pleaded  contributory  negligence,  and  there 
being  evidence  tending  to  show  contributory 
negligence  on  the  part  of  plaintiff,  it  was 
entitled  to  a  charge  correctly  defining  the 
same  and  grouping  the  facts  tending  to  sup- 
port such  defense.  Railway  Co.  v.  Mangham, 
96  Tex.  413,  67  S.  W.  765;  Railway  Co  v. 
Tomer  (Tex.  Civ.  App.)  78  S.  W.  715.  Un- 
der the  facts  shown  the  Jury  could  have  in- 
ferred that  both  plaintiff  and  defendant  were 
negligent,  and  in  such  case  it  would  have 
been  proper  to  give  special  charge  Na  7,  re- 
quested by  the  defendant 

Appellant  assigns  as  error  that  portion  of 
the  main  charge  of  the  court  reading:  "Or, 
if  the  defendant's  employ^  in  charge  of  said 
band  car  discovered  that  plaintiff's  team 
was  being  frightened  by  the  approach  of  said 
hand  car,  and  after  such  discovery,  if  he 
made  such  discovery,  failed  to  exercise  such 
care  as  a  person  of  ordinary  prudence  would 
have  exercised  under  like  circumstances,  to 
avoid  Injury  to  plaintiff,  then,  in  either  such 
event,  defendant  was  guilty  of  negligence." 
This  diarge  is  complained  of  as  erroneous  in 
assnming  that  the  plaintiff  was  injured  by 
the  negligence  of  defendant's  employ^    It  is 


asserted  that  there  is  testimony  from  which 
the  Jury  could  have  Inferred  that  plalntifTs 
team  was  frightened  by  some  cause  other 
than  appellant's  hand  car.  The  Buffalo-Pitts 
Company  has  its  warehouse  and  place  of 
business  fronting  on  the  west  side  of  Broad- 
way, in  the  city  of  Dallas.  Plaintiff  had 
purchased  a  traction  engine  from  said  com- 
pany, and  he  and  a  neighbor  had  purchased 
a  second  traction  engine.  These  engines  were 
being  gotten  out  for  the  purpose  of  being 
taken  to  the  country,  where  plaintiff  lived. 
On  Broadway  street.  In  front  of  said  ware- 
house, there  are  located  several  railroad 
tracks,  over  which  trains  and  cars  are  fre- 
quently run.  The  Buffalo-Pitts  people  had 
gotten  the  two  traction  engines  out  of  the 
warehouse  and  crossed  the  track  nearest  the 
platform;  the  engines  being  headed  east  and 
about  15  feet  apart  The  engine  located 
farthest  south  was  fired  up,  and  the  other 
was  being  gotten  ready  to  fire  up.  About 
this  time  the  plaintiff  drove  across  Broadway 
street  and  said  railroad  tracks  to  give  di- 
rections to  Shepherd,  the  party  who  was  to 
have  charge  of  moving  said  engines,  as  to 
where  supper  would  be  prepared  for  the  men 
doing  the  moving.  Plaintiff  was  driving  a 
team  which  he  testified  was  gentle,  and  was 
accompanied  by  one  J.  W.  Haggard,  a  neigh- 
bor. He  drove  down  Elm  street  to  Broad- 
way, and  crossed  Broadway  and  the  railroad 
tracks  located  thereon,  and  turned  in  front 
of  the  warehouse.  He  looked  up  the  track, 
and  saw  a  train  headed  south,  which  he 
supposed  was  coming  towards  him.  To  get 
out  of  the  way  of  this  train  he  drove  back  off 
the  tracks.  He  again  looked  up  the  track, 
and,  discovering  the  train  was  a  work  train 
and  not  coming  towards  him,  he  drove  back 
across  Broadway  and  the  railroad  tracks. 
He  told  Shepherd  where  supper  would  be  pre- 
pared. While  talking  to  Shepherd,  plaintiff's 
team,  which  was  facing  south,  began  to  raise 
their  heads  as  if  they  were  frightened  and 
began  to  whirl  to  the  left  They  could  not 
get  out  to  the  left  because  of  the  railroad 
traces.  Tbe  plaintiff  looked  down  the  track 
south,  and  saw  a  hand  car  approaching  at  a 
rapid  rate  of  speed;  plaintiff  testifying  it  was 
running  at  the  rate  of  20  miles  per  hour,  and 
was  100  yards  from  him  when  he  first  saw 
it  Haggard  got  up  in  the  buggy  and  halloed 
to  the  persons  in  charge  of  the  hand  car. 
There  was  testimony  that  the  hand  car  did 
not  stop  until  it  passed  the  team.  The  team 
kept  rearing  and  plunging  until  the  bits  in 
the  mouth  of  one  of  the  horses  broke,  and  the 
team  ran  away  south  to  Blm  street  and  then 
turned  up  Elm  street  upsetting  the  buggy 
and  throwing  plaintiff  out  and  causing  his 
Injuries.  When  the  horses  gave  evidence  of ' 
fright  they  were  standing  Just  east  of  the 
most  northerly  traction  engine.  The  charge 
complained  of  assumes  that  plalntifTs  team 
was  frightened  by  the  approach  and  speed  of 
the  hand  car.    This,  under  the  evidence  as 


we  view  It,  was  a 
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Jtii7  could  have  found  tbat  the  fright  of  the 
team  was  due  to  some  other  cause.  The 
court  should  have  left  it  for  the  Jury  to 
determine  whether  plalntifTs  team  was 
frightened  by  the  approach  and  speed  of  the 
hand  car  or  some  other  cause. 

Appellant  groups  Its  first  and  second  as- 
signments of  error,  and  presents  thereunder 
the  proposition  that  whether  an  act  of  negli- 
gence is  the  proximate  cause  of  an  injury  la 
a  question  of  fact  for  the  Jury,  and  should 
be  submitted  to  them.  Appellee  objects  to 
the  consideration  of  these  assigtmientB  and 
the  proposition  presented  under  the  same,  be- 
cause he  contends  the  assignments  raise 
different  propositions  not  germane  to  each 
other  and  cannot  be  grouped.  Without  pass- 
ing upon  this  objection,  and  In  view  of  the 
fact  that  the  case  must  be  reversed  on  other 
grounds,  we  will  discuss  the  proposition  con- 
tended for.  The  court  in  the  main  charge 
in  effect  told  the  Jury,  if  they  should  find 
the  accident  was  caused  by  negligence  on  the 
part  of  defendant,  to  find  for  plaintiff,  unless 
the  plalntUTs  negligence  contributed  to  cause 
the  same.  He  then  told  the  Jury,  among 
other  things,  tliat  "as  to  what  is  meant  by 
negligence  as  iised  above  you  are  Instructed, 
if  the  hand  car  was  running  faster  than  seven 
miles  an  hour,  that  is  negligence."  The  de- 
duction could  be  drawn  from  this  charge  that. 
if  the  car  was  running  faster  than  seven 
miles  an  hour,  this  would  constitute  negli- 
gence, and  to  find  for  plaintiff,  without  de- 
termining whether  the  approach  and  speed 
of  the  hand  car  was  the  cause  of  plaintiff's 
team  becoming  frightened,  or  whether  the 
team  would  have  been  frightened,  irrespec- 
tive of  the  approach  of  the  hand  car.  The 
defendant  was  not  liable  unless  its  negli- 
gence was  the  proximate  cause  of  plaintiff 
being  injured.  The  court  did  not  In  the  main 
charge  define  proximate  cause.  The  special 
charge  requested  by  defendant,  the  refusal 
of  which  is  made  the  basis  of  the  second  as- 
signment, properly  defined  proximate  cause, 
and,  although  not  correct  in  all  respects,  was 
sufllclent  to  call  the  court's  attention  to  the 
omission  in  the  main  charge. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  cause  remanded. 


METROPOLITAN   ST.   RT.  CO.  r. 
WISHERT. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
1905.) 

1.  Appeai>— Bitx  OF  Exceptions— Objections 
TO  Evidence — Review. 

Where  a  bill  of  exceptions  stated  generally 
tbat  plaintiff  objected  to  certain  testimony, 
which  was  excluded,  but  did  not  state  the 
ground  of  tie  objection,  nor  its  language,  the 
question  was  not  reviewable. 

2.  Damages— iNjtmiEft— Elements— Pinrsi- 
CIANS'  Cbaboes. 

In  an  action  for  injuries,  charges  made  by 
physicians  cannot  be  recovered,  in  the  absence 
of  a  showing  that  the  charges  were  reasonaoie. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  i  610.] 


8.  TbiAI/— iNBTEUCnOHS— BVBDBR  OT  PBOOF. 
Where  the  court  charges  on  die  burden  of 
proof,   the  charge  shonld  be  so  framed  as  to 
place  the  burden  on  plaintiff  to  prove  all  the 
facts  necessary  to  enutle  him  to  recover. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Trial,  S§  496,  S37.] 

4.  Appeai/— Instructions— Bktibw. 

A  charge  which  submits  part,  but  not  all, 
of  the  defenses  urged  by  a  defendant  is  not 
ground  for  reversal,  unless  it  is  sought  to 
remedy  the  omission  by  a  requested  instruction, 
which  the  court  refuses  to  give. 

Appeal  from  District  Court,  Dallas  Ooonty; 
T.  F.  Nash,  Judge. 

Action  by  L.  A.  Wlshert  against  the  Metro- 
politan Street  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

B.  B.  Perkins,  D.  B.  TJpthegrove,  and 
Finley,  Knight  ft  Harris,  for  appellant 
Oano,  Qano  ft  Oano,  for  appellee. 

KBT,  J.  This  is  a  personal  injury  suit 
resulting  in  a  verdict  and  Judgment  for  tbe 
plaintiff  for  |7,000,  and  tbe  defendant  has  ap- 
pealed. 

The  first  assignment  of  error  Is  addressed 
to  the  action  of  the  court  In  excluding  certain 
testimony,  offered,  It 'seems,  for  the  purpose 
of  impeaching  Mrs.  Shide,  who  had  testified 
for  the  plaintiff.  The  bill  of  exceptions  mere- 
ly states  in  general  terms  that  the  plaintiff 
objected  to  the  testimony,  but  does  not  state 
the  ground  upon  which  the  objection  was 
made,  nor  quote  the  langruage  used  in  mak- 
ing It  Therefore  the  question  is  not  pre- 
sented In  a  proper  manner.  Ry.  Co.  v. 
Jarrell,  86  &  W.  632.  12  Tex.  Ct  Rep.  281. 
However,  we  are  of  opinion  that  the  tes- 
timony was  subject  to  certain  objections 
which  may  have  been  urged  against  it 

We  sustain  the  second  assignment  of  error, 
which  complains  of  the  court's  charge  in  ref- 
erence to  the  measure  of  damages,  because  it 
authorized  a  recovery  for  doctors'  bills.  The 
trial  court  had  sustained  a  special  exception 
to  so  much  of  the  plaintiff's  petition  as  sought 
such  recovery;  and,  while  there  was  testi- 
mony tending  to  show  certain  charges  by 
physicians,  it  was  not  shown  that  such 
charges  were  reasonable.  Under  such  dr- 
cnmstances,  it  requires  no  citation  of  author- 
ities to  show  that  It  was  error  for  tbe 
charge  to  authorize  a  recovery  for  medical 
attention.  Hoe  is  the  record  in  such  con- 
dition as  that  the  error  complained  of  can  be 
cured  by  a  remittitur. 

The  third  assignment  complains  of  the 
court's  charge  on  the  burden  of  proof,  be- 
cause it  stated  that  the  burden  rested  upon 
the  plaintiff  to  prove  certain  facts,  hut  did 
not  recite  all  the  facts  which  it  was  nec- 
essary for  him  to  prove  in  order  to  recover. 
This  criticism  relates  to  an  omission  which, 
perhaps,  the  defendant  should  have  aongbt 
to  remedy  by  a  requested  instruction  supply- 
ing the  omission.  However,  upon  another 
trial.  If  the  court  charges  on  the  burden  of 
proof,  we  suggest  that  the  charge  be  so  tram- 


Tex.) 


HENDRIX  V.  TEXAS  A  P.  BY.  CO. 


461 


«d  as  to  place  the  burden  upon  the  plaintlft 
to  prove  all  the  facta  necessary  to  entitle  him 
to  recover. 

Under  the  fourth  and  fifth  assignments.  It 
la  in  effect  contended  that  the  court  should 
have  Instructed  a  verdict  for  the  defendant, 
because  the  testimony  failed  to  show  that 
the  car  upon  which  the  plaintifrs  wife  was 
riding  at  the  time  she  was  injured  was  owned 
or  oiierated  by  the  defendant  As  the  case 
will  be  reversed  for  another  reason,  it  is  un- 
necessary to  decide  the  point  referred  to.  If 
the  defendant  did  not  own  or  operate  the  car 
in  question,  and  the  Injury  complained  of 
was  not  caused  by  it  or  its  servants,  of 
course,  It  Is  not  liable. 

The  sizth  assignment  criticises  the  court's 
charge,  for  the  alleged  reason  that  it  in- 
structs the  Jury  that,  if  certain  fkcts  were  es- 
tablished, the  defendant  would  be  entitled 
to  a  verdict,  but  fails  to  Include  some  of 
the  defenses  urged  by  the  def^tdant  A 
charge  which  submits  part,  but  not  all,  of  the 
defenses  urged  by  a  defendant,  does  not  af- 
ford ground  for  reversal,  unless  It  is  sought 
to  remedy  the  omission  by  a  requested  instruc- 
tlixi,  which  the  court  refuses  to  give.  Hence 
we  overrule  this  assignment 

The  seventh  and  last  assignment  relates  to 
certain  matters  which  occurred  In  reference 
to  the  v»'dlct  of  the  Jury.  There  is  no  prob- 
ability that  the  matters  complained  of  wUI 
occur  upon  another  trial,  and  for  that  rea- 
son we  deem  it  unnecessary  to  express  any 
opinion  in  regard  to  the  matter. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HBNDRIX  V.  TEXAS  ft  P.  EY.  C30. 
(Court  of  Civil  Appeals  of  Texas.    Oct  14, 

1.  Damaoes  —  Pkbsonal    Iifjxmns  —  Fbisht 
RE8Tn.Tiita  IK  IirjtntT. 

Where  fright  is  caused  to  one  by  the  wroni^ 
(nl  act  or  omission  of  another,  and  physical  in- 
jury results  therefrom,  and  such  injury  is  the 
proximate  consequence  of  the  act  or  omission, 
and  should  have  been  foreseen  under  the  circum- 
stances, a  cause  of  action  exists  therefor. 

[Ed.  Note. — For  cases  in  point, '  see  vol.  15, 
Cent  Dig.  Damages,  {  100.] 

2.  Bailboads — Injubt  to  Tbespabskbs — Dis- 

OOVEBED  PEBIU 

A  railroad  is  liable  for  physical  injury  re- 
salting  from  fright  caused  by  the  wroi^ul  act 
(X  omission  of  its  servants  in  failing  to  stop  a 
train  while  crossing  a  bridge  on  which  the  in- 
jured person  was  walking,  and  from  which  she 
nad  barely  time  to  escape  before  the  train 
reached  her,  where  such  servants  saw  and  knew 
tlie  dangerous  situation  of  the  injured  person, 
and  knew  or  should  have  known  her  fright  and 
tlie  injury  which  might  result  therefrom. 

[E/d.  Note. — ^For  cases  in  point  see  vol.  41, 
Cent  Dig.  Raih-oads,  i  1279.] 

Appeal  from  District  Court,  Grayson  Oonn- 
ty :  B.  !«,  Jones,  Judge 

Action  by  W.  M.  Hendrlx  against  the 
Texas  &  Faciflc  Railway  Company.    From 


a  Judgment  of  dismissal,  plalntUt  appeals. 
Reversed. 

L  T.  Suggs,  for  appellant  T.  J.  Freeman 
and  Head,   Dlllard  &  Head,   for  appellee. 

RAINEY,  a  J.  Appellant  biou{^t  this 
suit  against  appellee  to  recover  for  injury 
to  his  wife,  which  Injury  resulted  to  her 
from  fright  caused  by  the  alleged  negli- 
gence of  appellee's  servants.  The  appellee 
answered  by  general  demurrer  and  by  vari- 
ous defenses.  Upon  hearing  the  demurrer, 
it  was  sustained  by  the  court,  and,  plaintiff 
failing  to  amend  his  petition,  bis  cause  of 
action  was  dismissed,  and  cost  awarded 
against  plaintiff,  and  he  prosecutes  this 
appeal. 

Plalntiff'B  petition,  omitting  formal  parts, 
is  as  follows:  ''l^at,  among  others,  the 
defendant  railway  company  has,  and  at  the 
time  hereinafter  named  had,  a  line  of  rail- 
way extending  into  Grayson  county  from 
the  east  and  into  and  through  the  town 
of  Bells,  in  said  county,  along  and  over 
which  It  moved  and  propelled,  and  caused 
to  be  moved  and  propelled.  Its  engines  and 
cars  for  the  transportation  of  freight  and 
passengers.  Plaintifl  shows  that  heretofore, 
to  wit  on  or  about  the  27th  day  of  Decem- 
ber, 190S,  the  plaintiff,  accompanied  by  his 
wife  and  children,  were  walking  along  said 
track,  and  entered  upon  and  attempted  to 
cross  a  bridge  constructed  by  the  defendant, 
and  along  and  over  which  said  track  Is 
constructed,  and  over  which  defendant  moves 
ite  cars,  engines,  and  trains,  which  bridge 
is  situated  immediately  east  of  the  town 
of  Bells.  Plaintiff  shows  that,  while  be 
and  his  said  wife  were  upon  said  bridge, 
the  agento,  servants,  and  employes  of  de- 
fendant, operating  and  moving  an  engine 
with  freight  cars  attached  thereto,  moved 
the  same  towards  and  over  said  bridge  at 
a  high  rate  of  speed;  that  said  bridge  Is 
so  constructed  as  to  make  It  impossible  for 
any  one  to  be  and  remain  upon  the  same 
when  an  engine  and  cars  are  thereon,  by 
reason  of  said  fact  that  such  engines  or 
cars  occupy  the  entire  space  upon  the  same, 
and  such  bridge  being  constructed  at  an 
elevation,  it  is  not  possible,  except  at  the 
risk  of  death  or  serious  bodily  injury,  for 
one  having  entered  upon  said  bridge  to 
leave  the  same,  except  at  either  end;  that 
after  plaintiff,  his  wife,  and  children  had 
entered  upon  said  bridge,  and  while  they 
were  on  the  same,  they  perceived  the  near 
approach  of  said  engine  and  cars,  and  know- 
ing that  unless  they  could  escape  there- 
from, they  would  be  by  said  engine  and 
cars  run  over  and  killed  or  knocked  to  the 
ground  below,  plaintiff  and  his  wife  were 
greatly  frightened  and  alarmed  for  the 
safety  of  themselves  and  their  children,  and 
exerted  themselves  to  the  utmost  to  escape 
from  said  bridge,  and  plaintiff  shows  that 
they  did  so  escape  from  said  bridge,  but 
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barely  had  sufficient  time  to  bo  escape  be- 
fore said  cars  ran  upon  said  bridge,  and 
such  cars,  running  at  a  high  rate  of  speed, 
came  very  near  to  striking- plaintiff  and  his 
wife,  and  barely  missed  them  as  they  made 
their  escape  from  said  bridge ;  that  by  reason 
of  the  facts  above  stated  plaintiff's  wife 
suffered  a  great  and  severe  fright  and 
nervous  shock,  by  reason  of  her  anxiety 
and  fear  that  either  she,  her  husband,  or 
their  children  shonld  be  struck  and  killed. 
And  plaintiff  shows  that  at  said  time  his 
wife  was  pregnant  and  In  a  delicate  condi- 
tion, and  by  reason  of  such  fright  and  shock 
she  was  compelled  to  take  to  her  bed,  and 
by  said  fright  and  shock  there  was  pro- 
duced and  caused  a  miscarriage  to  his  said 
wife.  Plaintiff  shows  that,  prior  to  the  time 
the  said  engine  and  cars  reached  said  bridge, 
the  agents,  servants,  and  employee  of  de- 
fendant In  charge  of  the  same,  and  operating 
the  same,  saw  plaintiff  and  his  wife  and 
knew  their  position,  and  situation,  and  knew 
they  were  in  Imminent  danger,  unless  said 
cars  should  be  stopped,  of  being  run  over 
and  killed  or  seriously  Injured,  and  knew 
that  by  reason  of  such  facts,  and  by  the 
approach  of  said  cars  and  engine  towards 
said  bridge,  plalntifTs  wife  would  be  cauited 
to  suffer  the  greatest  fear  of  death  or  serious 
bodily  injury  to  herself  and  children,  and 
the  greatest  and  most  serious  fright,  and 
knew,  or  should  have  known,  and  anticipat- 
ed, it  being  a  matter  of  common  knowledge, 
that  there  likely  would  be  thereby  caused 
to  plaintiff's  said  wife  paralysis,  nervous 
shock,  miscarriage,  if  pregnant,  or  other 
serious  bodily  Injuiy.  And  plaintiff  alleges 
that  said  employes  so  discovered  the  dan- 
gerous situation  and  position  of  plaintiff 
and  his  wife,  and  the  danger  they  were 
in,  and  the  fact  that  plaintiff's  wife  would 
be  greatly  frightened,  in  ample  time  to  bare 
stopped  said  engine  and  cars,  and  to  permit 
plaintiff  and  his  said  wife  to  safely  escape, 
and  thereby  avoid  such  fright,  danger,  or 
Injury  to  her.  And  plaintiff  shows  that 
It  was  the  duty  of  said  employes,  upon  the 
discovery  that  sucb  fright  would  be  caused, 
and  of  such  danger  to  plaintiff  and  his 
wife,  to  have  used  all  the  means  at  hand  to 
stop  said  cars  and  avoid  such  fright,  danger, 
and  Injury;  bnt,  notwithstanding  such  duty, 
said  agents  and  employe*  moved  said  cars 
upon  said  bridge  in  the  manner  heretofore 
alleged,  which  was  the  proximate  cause  of 
plalntifTs  Injury.  Plaintiff  shows  that  by 
reason  of  said  injury  and  miscarriage,  caused 
by  said  fright  and  shock  as  aforesaid,  bis 
wife  was  confined  to  her  bed  for,  to  wit, 
IS  days,  and  was  caused  to  suffer  the  great- 
est physical  and  mental  pain,  and  was 
caused  to  be  In  and  suffer  great  danger  and 
fear  of  death,  and  there  was  rendered  neces- 
sary and  there  was  performed  upon  plaln- 
tUCs  wife  a  delicate,  dangerous,  and  pain- 
ful operation;  that  plalntifTs  wife  was 
Incapacitated  from  performing  ber  house- 


hold duties,  and  her  health  has  been  and 
will  continue  to  be  permanently  Impaired, 
such  miscarriages  rendered  liable  to  recur- 
rence— ^hls  said  wife,  before  said  injaiy, 
being  a  strong  and  healthy  woman;  that 
plaintiff  was  compelled  to  employ,  and  did 
employ,  for  the  proper  treatment  of  bis 
wife's  Injury,  a  physician,  at  a  cost  of  $25, 
which  he  alleges  was  necessary,  proper,  and 
the  charge  therefor  reasonable;  that  by 
reason  of  the  facts  herein  alleged  plaintiff 
and  his  wife  have  been  damaged  In  the  sum 
of  $2,000,  which  defendant  has  failed  and 
refused  to  pay,  though  requested  to  do  so, 
and  for  which  he  sues." 

When  fright  is  caused  to  one  by  the  wrong- 
ful act  or  omission  of  another,  and  physi- 
cal injury  results  tlierefrom,  and  such  act 
or  omission  is  the  proximate  cause  of  the 
Injury,  and  such  injury  was  the  natural 
and  probable  consequence  of  such  act  or 
omission,  and  ought  to  have  been  foreseen 
under  the  circumstances,  a  cause  of  action 
exists  therefor.  Railway  Co.  v.  Hayter 
(Tex.  Sup.)  54  g.  W.  044,  47  L.  R.  A.  S25, 
77  Am.  St  Rep.  856.  The  petition  alleges 
in  effect  the  fright  of  plaintiff's  wife,  and 
the  physical  Injury  resulting  to  her  there- 
from, and  that  snch  Injury  was  the  natural 
and  probable  consequence  resulting  to  plaliv 
tilTs  wife  therefrom,  and  which  fright  and 
Injury  was  caused  I>y  the  wrongful  act  or 
omission  of  defendant's  servants  In  failing 
to  stop  the  train;  that  said  servants  saw 
and  knew  the  situation  of  plaintiff's  wife, 
and  the  danger,  etc,  she  was  In,  and  knew, 
or  should  have  known,  and  anticipated,  that 
plaintiff's  wife  would  be  frightened,  and 
the  injury  that  might  result  therefrom.  We 
see  no  reason  why  the  doctrine  of  discovered 
peril  should  not  apply  in  such  a  case  as 
this,  as  well  as  where  physical  Injury  result* 
from  a  collision  of  the  train  with  the  person. 
The  principle  enunciated  In  the  case  of  Rail- 
way V.  Hayter,  supra,  we  think  la  applicable 
here;  and,  so  applying  It,  we  are  of  the 
opinion  that  the  petition  states  a  good  cause 
of  action,  and  that  the  court  erred  in  aus- 
talnlng  the  general  demurrer. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  trial. 


SUTHERLAND  v.  8TATB. 
(Supreme  0>urt  of  ArkooBas.    Sept  80.  1906.) 
1.  CaiuafAi,  Law — Jubt  —  Custody    Dubhtq 

AnJouBNMKirr — Oath  to  Officib  nf  Chaxcb 

— Pbbjudiciai.  EJbbok. 

Under  Kirby's  Dig.  §  2390,  aathorisinc  the 
court  in  its  discretion  to  permit  die  jurors  to 
separate  before  the  case  is  submitted  to  than  or 
to  keep  them  togetner  in  charge  of  proper  of- 
ficers, and  requinns  the  officers  to  be  sworn  to 
keep  the  jorv  togetner  and  to  suffer  no  person 
to  speak  to  them  concerning  the  trial,  the  court, 
when  it  ezwdses  its  discretion  to  keep  the 
Jurors  together,  must  comply  with  the  atatnte 
by  keeping  them  in  charge  of  a  properly  sworn 
officer ;  and  where  they  are  left  m  charge  of  an 
officer  who  is  not  sworn  a  prima  facie  preanmp- 
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tion  of  prejadice  to  defendant  arises,  which 
operates  at  least  to  cast  on  the  state  the  bnrden 
of  showing  that  no  predndlce  in  fact  resulted. 

[Ed.  Note. — For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  {  2035.] 
2.  Cbimisal  La.w — Etidbncb — Hkabbat. 

In  a  prosecntion  for  homicide,  a  witness  for 
the  state  testified  that  he  did  not  see  defendant 
cat  deceased's  throat,  but  tlutt  ha  told  A.  and  B. 
that  he  did.  Held,  that  testimony  of  A.  and  B. 
that  witness  told  them  that  he  saw  defendant 
cut  deceased's  throat  was  incompetent. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  14, 
Cent  Dig.  Criminal  Law,  »  973.] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; W.  S.  McPberaon.  Special  Jud^e. 

One  Sutherland  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Re- 
Tersed. 

W.  8.  Moore,  for  appellant  Robert  L, 
Bogera,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree  and  sentenced 
to  10  years  In  the  penitentiary. 

The  tenth  ground  of  the  motion  for  new 
trial  alleges  that  the  jury,  after  being  Im- 
paneled to  try  the  cause,  were  exposed  to 
Improper  influences,  in  this:  "That  the 
Bald  Jury  was  not  at  all  times  In  charge 
of  a  specially  sworn  officer  or  In  the  presence 
of  the  court"  The  bill  of  exceptions  shows 
that,  after  a  part  of  the  evidence  for  the 
state  had  been  submitted  to  the  Jury,  and 
daring  the  recess  of  the  court,  the  special 
bailiff  who  bad  charge  of  the  Jury  received 
word  that  a  member  of  his  family  was  sick, 
and  thereupon  he  left  the  Jury  In  charge 
of  a  regular  deputy  sheriff,  who  had  not 
been  specially  sworn  to  take  charge  of  the 
Jury  and  to  keep  them  from  improper  in- 
Snences.  There  were  a  great  many  people 
in  the  courtroom  where  the  jury  were  left 
This  was  all  In  the  absence  of  the  Judge 
and  the  defendant.  Section  2390  of  Kir^ 
by's  Digest  Is  as  follows:  "The  Jurors  be- 
fore the  case  is  submitted  to  them,  may, 
in  the  discretion  of  the  coturt,  be  permitted 
to  separate,  or  be  kept  together  in  charge 
of  proper  ofScers.  The  officers  must  be 
sworn  to  keep  the  Jury  together  during  the 
adJounm:ient  of  the  court,  and  to  suffer  no 
person  to  speak  to  or  communicate  with 
them  on  any  subject  connected  with  the 
trial,  nor  to  do  so  themselves."  It  is  within 
the  discretion  of  the  court,  under  the  stat- 
ute, before  the  cause  is  submitted  to  the 
Jury,  to  permit  them  to  separate,  or  to  keep 
them  together  in  charge  of  proper  officers. 
This  shows  that  such  course  was  deemed 
necessary  to  secure  the  accused  a  fair  trial. 
Having  exercised  the  discretion  to  keep  the 
Jury  together  in  charge  of  proper  officers, 
the  statutoiy  requirements  must  be  com- 
plied with  in  order  to  preserve  the  integrity 
of  the  trial.  These  provisions  are  designed 
to  shield  the  jury  from  any  extraneous  In- 
fluences that  might  prevent  a  fair  and  im- 
partial trlaL  The  purity  of  the  trial  is  im- 
peached prima  fade  by  showing  that  the 


jury  was  subjected  to  such  influences,  and 
the  burden  was  at  least  cast  upon  the  state 
to  show  that  no  prejudice  in  fact  resulted. 

2.  Lee  Newman,  a  witness  on  behalf  of  the 
state,  testlfled  that  he  did  not  see  defend- 
ant cut  deceased's  throat,  but  that  he  told 
George  Pruett  and  George  Bums  that  he  did. 
Over  the  objection  of  appellant,  witnesses 
George  Pruett  and  George  Bums  were  per- 
mitted to  testify  in  substance  that  Lee  New- 
man told  them  that  he  saw  defendant  cut 
deceased's  throat  This  testimony  of  Praett 
and  Bums  was  hearsay,  and  therefore  in- 
competent It  was  not  In  contradiction  of 
anything  witness  Newman  had  testified  to, 
and  was  not,  therefore,  to  impeach  such 
witness.  No  proper,  foundation  had  been 
laid  for  his  impeachment.  By  permitting 
this  testimony  the  state  was  allowed  to 
show  indirectly  what  she  could  not  prove 
directly.  The  testimony  was  Improper  and 
erroneous.  But  its  prejudicial  effect  was 
probably  removed  by  Instruction  which  was 
given  by  the  court  at  the  instance  of  appel- 
lant For  this  reason  we  would  not  re- 
verse for  this  error  alone.  The  error  in 
this  regard  will  not  likely  be  repeated  on 
another  trial. 

For  the  error  in  not  granting  new  trial  for 
the  reason  set  up  in  the  tenth  ground  of 
the  motion  therefor,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  for  that 
purpose. 


LITTLEJOHN  t.  STATE. 
(Supreme  Court  of  Arkansas.    Sept  SO,  1905.) 

1.  HomcmK — EviDKNCK — MorrvK. 

In  a  prosecution  for  assault  with  Intent  to 
kill,  testimony  as  to  the  existence  of  Improper 
relations  between  defendant's  stepdaughter  and 
prosecuting  witness  was  proper,  as  tending  to 
show  a  motive  for  the  assault 

[lid.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  320.] 

2.  Cbimihai.  Law — Bviochoe  —  SxLr-SsBVnra 

DKOI.ASATIONS. 

In  a  prosecntion  for  assault  with  intent  to 
kill,  questions  asking  witness  as  to  whether  he 
did  not  ask  defendant  as  to  getting  shells  from 
his  daughtei^in-Iaw,  and  whether  defendant  had 
not  said,  while  under  arrest,  that  he  borrowed 
shells  from  his  daughter-in-law  and  put  them  in 
a  certain  place,  where  they  still  were,  were  im- 
proper, as  tending  to  elicit  self-serving  declara- 
tions of  defendant 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  George  M.  ChapUne,  Judge. 

Foster  Llttlejohn  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.    Affirmed. 

Thomas  &  Lee,  for  amiellant  Robert  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  of  an 
assault  with  Intent  to  kill  one  Bll  Evans. 

Counsel  for  appellant  urged  that  the  evi- 
dence was  not  sufficient  to  uphold  the  convic- 
tioD.  We  have  examined  the  record  care- 
fully, and  In  our  opinion  the  evidence  la 
ample  to  sustain  the  vgrd^rtj  .yGoOglc 
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It  Is  Insisted,  also,  that  the  court  erred  In 
permitting  witness  Josephine  Eraos  to  give 
the  number  and  names  of  her  children,  and 
to  tell  that  appellant  was  the  father  of  two 
of  them.  It  appears  that  Josephine  Evans 
was  the  stepdaughter  of  appellant  The 
prosecuting  witness,  Ell  Evans,  was  Visiting 
her  at  appellant's  house  on  the  night  of  the 
assault.  At  that  time  they  were  not  married. 
Josephine  testified  that  on  the  night  of  the 
assault,  some  time  after  Eli  left  for  his  home, 
her  stepfather  came  In,  and  she  heard  him 
tell  her  mother  that  "that  fellow  Evans 
wouldn't  tell  no  more  lies  on  him."  The 
prosecnting  witness,  EU  Evans,  testified 
positively  that  appellant  assaulted  him.  The 
testimony  of  Josephine*  Evans,  showing  the 
Illicit  relations  between  her  and  appellant, 
was  proper  as  tending  to  show  a  motive  for 
the  assault 

Counsel  contends,  further,  that  the  court 
erred  In  not  permitting  the  defendant  to  ask 
the  witness  W.  L.  Jeffries  the  following  ques- 
tion: "After  you  heard  that  the  defendant 
got  two  shells  from  his  daughter-in-law,  did 
yon  not  ask  the  defendant  about  it?"  The 
court  erred  In  not  letting  the  witness  W.  L. 
JefTrlea  answer  the  following  question:  "Did 
not  Foster  Llttlejohn  tell  yon,  while  under 
arrest  In  Clarendon,  that  he  borrowed  two 
shells  from  his  daughter-in-law?  And  did 
he  not  tell  you  that  be  put  the  shells  on  the 
mantel  piece,  and  that  they  were  there  now? 
And  did  yon  not  go  out  there  and  get  the 
shells?"  These  questions  were  designed,  to 
elicit  self-serving  declarations,  or  might  have 
done  so,  and  the  court  ruled  correctly  In  not 
permitting  the  witness  to  answer  them. 

The  alleged  remarks  of  counsel  for  the 
state,  which  are  pressed  upon  us  as  reversible 
error,  are  not  preserved  in  the  record,  and 
there  is  nothing  before  ns  for  decision  of 
that  ground. 

Finding  no  error,  the  judgment  Is  affirmed. 


SHELBY  V.  BURROW. 
(Supreme  Court  of  Arkansas.    Oct  14^  1905.) 

1.  Pbincipai.  ahd  Agent— Riqht  of  AaBira 
TO  Sue. 

Kirby's  Dig.  {  6002,  providing  that  a  per- 
son with  whom  or  in  whose  name  a  contract  Is 
made  for  the  benefit  of  another,  etc.,  may  sue 
without  Joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted,  makes  no  change  in  the 
law  allowing  an  agent  to  sue  <»i  a  contract  made 
in  his  own  name. 

(Ed.  Note. — For  cases  In  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  It  69^-694, 
711.] 

2.  SAlfK. 

Where  a  sabagent  made  a  contract  in  the 
name  of  the  agent  without  disclosing  the  prin- 
cipal, the  agent  might  maintain  an  action 
in  his  own  name  against  the  other  party  to  the 
contract  for  a  breach  thereof. 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  N.  T.  Hawkins,  Special  Judge. 
Action  by  G.  O.  Burrow  against  W.  D. 


Shelby.    From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.     Affirmed. 

Sellers  &  Sellers,  for  appellant  Beid  k 
Bruce,  for  appellee. 

BATTIiB,  J.  On  the  2Sth  day  of  June, 
1900,  M.  D.  Shelby  and  C.  C.  Burrow  en- 
tered Into  a  written  contract  In  the  words 
and  figures  following: 

"Morrllton,  Ark.,  June  25,  1900. 

"This  contract  entered  into  this  25th  day 
of  June,  by  and  between  M.  D.  Shelby  and 
C.  O.  Burrow  &  Co.,  of  Little  Rock,  wltness- 
eth: 

"That  O.  0.  Burrow  &  Co.  have  this  day 
bought  of  M.  D.  Shelby  one  hundred  round 
bales  at  seven  and  forty-hundredtba  (7.40) 
cents  per  pound,  to  be  delivered  at  Morrll- 
ton on  or  before  the  15tb  day  ot  December, 
1900. 

"Cotton  to  be  gathered  In  good  conditloD 
off  of  the  farm  of  M.  D.  Shelby  in  bottom. 
"M.  D.  Shelby. 

"C.  a  Burrow  &  Co.  (Hegan).' 

J.  M.  Heagan  by  the  express  authority  of 
Burrow  made  this  contract  in  his  name.  In 
this  way  the  cotton  was  purchased  for  the 
Moose  Oin  Company.  At  the  time  the  con- 
tract was  entered  Into  no  principal  was  dis- 
closed to  Shelby  by  Burrow,  or  Heagan  act- 
ing for  him.  Shelby  thought  and  believed 
he  was  selling,  and  Intended  to  sell,  the  cot- 
ton to  Burrow  for  his  use  and  benefit  He 
would  not  have  sold  to  Moose  Gin  Company, 
because  he  believed  It  was  insolvent  Shelby 
failed  to  deliver  the  cotton  and  refused  to 
perform  the  contract  Burrow  brought  this 
action  to  recover  damages  sustained  by  the 
nonperformance.  The  question  is,  can  he 
maintain  the  action?  Shelby  insists  that  he 
made  no  contract  with  Moose  Gin  Oompany, 
or  for  Its  benefit,  and.  Burrow  having  pur- 
chased the  cotton  for  It,  the  sale  Is  void. 

In  this  case  Burrow  was  the  agent  of 
Moose  Gin  Company,  and  Heagan  acted  as 
his  agent  with  the  express  consent  of  his 
principal.  Heagan  was  the  subagent  of  Bur- 
row. The  cotton  was  purchased  by  Burrow 
In  his  own  name,  without  disclosing  his 
principal.  Shelby  believed  that  he  was 
purchasing  for  bis  own  benefit  This  did 
not  render  the  contract  Invalid.  "An  agent 
can  make  a  valid  contract  with  a  third  per- 
son in  his  own  name,  without  disclosing  his 
principal.  Such  contract  is  binding  upon 
the  agent  In  his  individual  capacity,  and 
either  party  to  It  can  enforce  It  against  the 
other  Independently  of  the  undisclosed  prin- 
cipal. *  *  *  In  such  case  the  agent  is, 
in  contemplation  of  the  law,  the  real  con- 
tracting party,  to  whom  the  promisee  of  the 
other  party  were  made  and  who  Is  entitled 
to  enforce  them."  He  can  sue  upon  the  con- 
tract, and  can,  nnless  the  principal  Inter- 
venes, "recover  the  fall  measure  of  damages 
for  Its  breach.  In  the  same  manner  as 
though  the  action  had  been  brcmght  by  the 
principal."    Mechem  oil  Ac«icv^|  755,  763; 
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Clark  ft  Skylea  on  Law  of  Agency,  pp.  1331, 
1341. 

The  fact  tbat  the  contract  was  made  by  a 
snbagent  does  not  alter  tbe  case.  The  snb- 
agent  acted  for  tbe  agent  wltb  the  consent 
of  tbe  principal,  and  his  acts  as  such  were 
valid  and  binding. 

The  statntes  In  this  state  make  no  change 
in  the  law  allowing  an  agent  to  sue  on  a 
contract  made  In  his  own  name.  Klrby's 
Dig.  8  6002 ;  2  Clark  ft  Skyles  on  the  Law  of 
Agmcy,  {  616;  Conslderant  t.  Brisbane,  22 
N.  Y.  389. 

This  case  is  unlike  Boston  Ice  Co.  y.  Pot- 
ter, 123  Mass.  28,  25  Am.  Rep.  9,  cited  by 
appellant.  In  tbat  case  Potter  had  had  a 
contract  with  plaintiff  Ice  company,  and  had 
terminated  it  and  made  another  with  the 
Citizens'  Ice  Company.  The  Citizens'  Ice 
Company  sold  ont  Its  business  to  tbe  plaintiff 
company,  who  continued  to  supply  ice  to 
the  defendant  without  informing  him  of  the 
change.  On  an  action  on  account  for  ice 
actually  delivered  and  used,  the  court  held 
tbat  no  recovery  could  be  had,  saying: 

**A  party  has  a  right  to  select  and  de- 
termine with  whom  he  will  contract,  and  can- 
not have  another  person  thrust  upon  him 
without  his  consent.  It  may  be  of  Im- 
portance to  him  who  performs  tbe  contract, 
as  when  be  contracts  wltb  another  to  paint 
a  picture,  or  write  a  book,  or  furnish  arti- 
cles of  a  particular  kind,  or  when  he  re- 
lies upon  the  character  or  qualities  of  an 
individual,  or  has,  as  ,ln  this  case,  reasons 
why  be  does  not  wish  to  deal  wltb  a  jmrtlcu- 
lar  party.  In  all  these  cases,  as  he  may 
contract  with  whom  be  pleases,  the  suffi- 
ciency of  his  reasons  for  so  doing  cannot 
be  Inquired  into." 

In  that  case  the  defendant  made  no  con- 
tract with  the  plaintiff  as  principal  or  agent. 
In  this  case  be  selected  and  determined  with 
whom  be  would  contract,  and  made  a  con- 
tract which  is  binding  on  both  parties  and 
can  be  enforced  by  either  party  against  the 
other.  Hamet  v.  Letcbor,  87  Ohio  St  356, 
41  Am.  Rep.  619,  another  case  dted  by  ap- 
pellant, is  imilke  this.  In  tbat  case,  one 
Rotmen  represented  to  Hamet  tbat  he  was 
the  agent  of  Letcher  ft  Co.,  a  firm  who  were 
buying  hogs,  and  as  such  agent  bought  a 
lot  of  hogs  ttom  Hamet,  paying  him  part 
of  the  purchase  price.  Hamet  delivered 
the  hogs  to  him,  and  he  sold  them  to  Letcher 
A  Co.  as  his  own,  they  paying  him  full  value 
for  them.  Letcher  ft  Co.  were  Ignorant  of 
tbe  fraud  by  which  they  were  obtained. 
Hamet  sued  Letcher  ft  Co.  for  their  value, 
and  recovered.  In  that  case  there  was  no 
sale  of  tbe  hogs.  They  were  not  sold  to 
Robnen,  nor  to  Letcher  &  Co.,  because  Roh- 
nen  was  not  their  agent;  and  they  were  still 
the  property  of  the  plaintiff. 

We  hold  that  the  contract  of  Burrow  and 
Shelby  Is  valid,  and  that  Burrow  can  law- 
fully sue  and  recover  thereon. 

Judgment  affirmed. 
89  8.  W.— 80 


PBTTT  V.  STATB. 
(Supreme  Court  of  Arkansas.    Oct.  7,  1905.) 

1.  HouiciDE — Proof  of  MmoATiNO  Cikcum- 

8TAITCES IWSTRUCTIOHS. 

An  instruction,  on  a  trial  for  homicide,  that 
on  the  killing  being  proved  the  burden  of  show- 
ing circumstances  of  mitigation  devolves  on  the 
accused,  means,  when  taken  in  connection  with 
an  instruction  on  reasonable  doubt,  nothing  more 
than  that,  where  the  killing  is  proved  and  the 
state  introduced  no  evidence  mitigating  the 
homicide,  it  devolves  on  the  accused  to  do  so, 
while,  if  any  evidence  Is  introduced,  either  by 
the  state  or  the  accused,  which,  taken  in  connec- 
tion with  the  other  evidence  in  the  case,  raises  a 
reasonable  doubt  of  accused's  guilt,  be  should  be 
acquitted,  and  is  not  erroneous. 

2.  Samk — Deobees  or  MtnoEB — DismrcnoK 
— Specific  Imsmr. 

The  distinction  between  murder  In  the  first 
and  second  degrees  is  that  in  murder  in  the  first 
degree  a  specific  intent  to  take  life  must  be 
shown,  while  in  murder  in  the  second  degree  it 
Is  not  necessary  to  prove  such  intent 

[Eld.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  H  35-40.] 

8.  Cbiminai    Law — Trial — Bvidence — Proof 
or  Tebtiuont  of  Absent  Witness. 

Where  a  person  who  attended  the  trial  be- 
fore the  examining  court  and  took  down  in  writ- 
ing tbe  testimony  of  a  witness  testified  from  the 
writing  and  from  his  present  recollection  that 
it  was  a  correct  statement  of  the  testimony  of 
the  witness,  it  was  proper  to  permit  him  to 
read  the  testimony  of  the  witness,  who  was  ab- 
sent and  beyond  the  jurisdiction  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S{  1233,  1238,  1239.] 

4  Same — Surprise — GROum)  for  New  Trial. 
A  defendant,  on  trial  for  crime,  must  antici- 
pate that  on  tbe  absence  of  a  witness  before  the 
examining  court  the  state  will  prove  hia  testi- 
mony, and  cannot  obtain  a  new  trial  on  the 
ground  of  surprise  at  the  evidence  of  the  state 
proving  the  testimony  of  such  witness. 
6.  HoMicnw — •  Pbovocatiok  —  Rbdxtotiow  of 

MUBOER  TO  MaNSLAUOHTES. 

Provocation  caused  by  words  only  is  not 
sufficient  to  reduce  a  homicide  from  murder  to 
manslaughter. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {  69.] 

6.  Same  —  Verdict  —  Conclusiveness — Pun- 
ishment— Reduction. 

Where,  on  a  trial  for  homficide,  the  evidence 
showed  that  tbe  killing  was  the  result  of  a  sad- 
den quarrel,  and  the  state  proved  that  defend- 
ant, angered  by  indecent  laniguage  used  towards 
him  by  deceased,  commenced  the  assault  by  us- 
ing a  knife,  and  that  deceased  only  used  a  chair 
In  an  endeavor  to  protect  himself,  and  defend- 
ant's evidence  showed  that  tbe  affray  was  com- 
menced by  deceased  striking  defendant  with  a 
chair,  a  verdict  of  murder  in  the  second  degree 
must  stand,  but  the  punishment  will  be  reduced 
from  15  years'  imprisonment  to  5  years'  im- 
prisonment. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Uobert  J.  Lea,  Judge. 

Crite  Petty  was  convicted  of  murder  In 
tbe  second  degree,  and  be  appeals.    Affirmed. 

Crite  Petty  was  indicted  by  the  grand 
Jury  of  Pulaski  county  for  murder  in  the 
first  degree  for  killing  one  Arthur  Porsar 
by  stabbing  him  with  a  kntfe.  On  the  trial 
It  was  shown  tbat  during  tbe  afternoon  of 
tbe  18th  day  of  February,  1905,  the  defend- 
ant. Petty,  and  Pursur  eDgaged4n  a  friendly 
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game  of  cards  at  the  Turf  Exchange  Saloon 
in  Argenta.  •  Petty  won  the  game  and  then 
said  to  PursTir :  "Well,  I  will  take  a  dgar." 
Pursur  was  aomewhat  tinder  the  Inflnenc* 
of  liquor,  and  replied  to  Petty  by  saying: 

"You  can  ktss  my for  a  cigar  I"    Soon 

afterwards  they  began  to  flght;  Petty  using 
a  pocket  knife,  and  Pursur  a  chair.  Petty 
cut  Pursur  twice  with  the  knife.  One  cut 
was  on  the  shoulder,  and  the  other  on  the 
right  aide  of  the  neck.  The  coroner  who 
examined  the  body  testified  that  the  wound 
on  the  neck  "was  a  gash  about  five  inches 
long,  commencing  back  of  the  right  ear  and 
ranging  down,  cutting  through  all  the  large 
blood  vessels  in  the  aide  of  the  neck  apd 
cutting  the  neck  nearly  half  through."  Short- 
ly after  this  wound  was  given  the  flght 
was  stopped.  Pursur  put  his  hand  on  his 
neck  and  pulled  his  collar  down.  The  blood 
spurted  from  the  wound.  When  Petty  no- 
ticed the  blood  streaming  from  the  wound 
of  Pursur,  he  picked  up  bis  bat  and  left  the 
saloon.  Pursur  was  assisted  to  the  floor 
and  in  a  moment  or  two  was  dead.  The 
jury  returned  a  verdict  of  guilty  of  murder 
In  the  second  degree,  and  assessed  the  pun- 
ishment at  15  years  in  the  penitentiary. 
The  defendant  appealed. 

W.  R.  F.  Paine  and  J.  W.  &  M.  House, 
for  appellant  Robert  L.  Rogers,  Atty.  Gen., 
for  the  State. 

RIDDICK,  3.  (after  stating  the  facts). 
This  is  an  appeal  by  a  defendant  from  a 
judgment  convicting  him  of  murder  in  the 
second  degree  and  assessing  his  punishment 
at  IS  years'  imprisonment.  We  have  read 
the  instructions  given  by  the  presiding  judge, 
and  find  nothing  calculated  to  prejudice  the 
rights  of  the  defendant 

Counsel  contends  that  the  court  erred  In 
reading  to  the  jury  as  part  of  his  charge 
a  section  of  the  Digest  which  provides  that, 
"the  killing  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation  that  justify 
or  excuse  the  homicide  devolves  on  the  ac- 
cused," etc.  Sand.  &  H.  Dig.  i  1643.  Coun- 
sel say  that  the  giving  of  this  section  elim- 
inated the  doctrine  of  reasonable  doubt,  but 
we  do  not  think  so.  When  taken  In  connec- 
tion with  the  instruction  on  the  question  of 
reasonable  doubt  given  by  the  court,  it  means 
nothing  more  than  that,  when  the  killing 
is  proved,  if  the  state  produces  no  evidence 
tending  to  mitigate  or  excuse  the  homicide, 
it  devolve  on  the  accused  to  do  so;  but 
when  any  evidence  is  introduced,  either  on 
the  part  of  the  .  state  or  the  defendant, 
which,  taken  in  connection  with  the  other 
evidence  in  the  case,  raises  In  the  minds 
of  the  jury  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  they  should  acquit  This 
was  a  correct  statement  of  the  law,  and 
is  not  In  conflict  with  the  decision  in  Cog- 
bum  V.  SUte  (Ark.)  88  S.  W.  822,  but,  as 
we  think,  is  supported  by  that  decision. 

Again,  it  is  said  that  the  court  told  the 


jury  that  iu  order  to  make  Out  the  crime 
of  murder  in  the  second  degree,  it  was  not 
necessary  to  show  a  specific  intent  to  take 
life.  But  this  was  also  correct,  for  the  main 
distinction  between  murder  in  the  first  and 
second  degrees  is  that  to  make  out  the 
crime  of  the  first  degree  such  a  specific  in- 
tent must  be  shown,  wtiile  it  is  not  neces- 
sary in  the  second  degree.  Brassfleld  T. 
State,   55  Ark.  666,   18  S.  W.   1040. 

It  is  contended  with  much  force  that  the 
court   erred   in   permitting  the  prosecuting 
attorney  to  prove  before  the  jury  the  testi- 
mony of  David  Hughes,  given  on  the  trial 
before  the  examining  court    It  was  shown 
that  Hughes  testified  before  the  examining 
'  court  that  the  defendant  was  present  and  had 
opportunity  to  cross-examine;  that  Hughes 
did  not  live  in  this  state,  but  was  a  resldoit 
of  Missouri;  and  that  it  was  not  probable 
that  his  attendance  could  t>e  procured.     His 
testimony  had  been  taken  down  in  writing 
by  a  witness  who  was  present  at  the  ex- 
amining court    Tills  witness  tdentlfled  tlte 
writing  which  he  liad  made  at  the  request 
of  the  examining  magistrate,  and  testified 
that  it  was  a  correct  statement  of  the  testi- 
mony  of   Hughes,   and  contained  the   Bat>- 
Btance  of  all  his  testimony  given  at  the  triaL 
The  presiding  judge   thereupon  allowed   it 
to  be  read  to  the  jury.    Counsel  admit  that 
it  was  proper  to  prove  the  testimony  of  a 
witness  who  is  beyond  the  jurisdiction  of 
the  court  when   a   proper   foundation   has 
been  laid,  but  they  contend  that  it  was  not 
proper  to  Introduce  this  statement  as  evi- 
dence.   We  admit  that  of  Itself  the  state- 
ment was  of  no  probative  force,  and  that 
even  had  it  been  made  by  the  magistrate. 
It  would  not  of  itself  have  been  competmt 
evidence.    Payne  v.  State,  86  Ark.  646,  52 
S.  W.  276.    But  the  testimony  of  this  absent 
witness  might  have  been  proved  by  any  one 
who  heard  him  testify  and  could  remember 
the  substance  of  his  testimony;  and  when 
a  person  who  heard  him  testify  reduced  tbe 
testimony  of  the  -witness  to  writing  at  tbe 
time  of  the  trial,  and  knows  that  it  con- 
tained the  substance  of  all   Ills  testimony, 
he  may  be  allowed  to  refresh  his  memory 
by  looking  at  the  writing.     When  the  testi- 
mony is  too  long  for  the  witness  to  repeat 
accurately,  but  he  is   able  to  testify  ttiat 
the  writing  is  an  accurate  statement  of  It. 
he  may  read  the  writing  to  the  jury  as  bis 
testimony  of  wtiat  the  absent  witness  testi- 
fied on  the  former  triaL    Wllklns  v.  State. 
68  Ark.  441,  60  8.  W.  80.    There  are  many 
cases  which  hold  that  this  may  be  done,  even 
though  the  witness   has  no  present  recol- 
lection of  the  former  testimony.  If  he  kno-^v^ 
that  the  writing  was  made  by  lilm  at   the 
time  of  the  former  trial   and  that  it    ts    a 
correct  statement  of   the   testimony  of    the 
absent   witness.    The   weight  of   authority 
seems  to  support  tliat  view.    16  Cyc.    UOCl 
The   testimony   goes   to  the  jury   for    their 
consideration,  and  may  be  contradicted   by 
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the  testimony  of  any  other  witness  who  was 
present  at  the  former  trial  and  heard  the 
testimony.  Now,  In  tills  case,  the  witness 
who  attended  the  former  trial  and  took  down 
the  testimony  of  the  absent  witness,  not 
only  identified  the  wrlttng,  but,  after  ex- 
amination of  it,  testified  from  the  writing 
and  from  his  present  recollection  that  It  was 
a  correct  statement  of  the  testimony  of  the 
former  witness,  thongh  on  account  of  its 
length  he  was  doubtless  unable  to  repeat 
the  testimony  accurately  without  the  aid 
of  the  writing.  Under  these  circumstances 
we  do  not  think  the  court  erred  In  allowing 
this  writing  to  be  read  as  a  part  of  the 
testimony  of  the  witness.  Though  the  bill 
of  exceptions  is  not  quite  clear  on  this 
point,  after  considering  it,  we  think  this 
Is  what  was  done  in  the  trial  court;  for 
the  presiding  Judge  refused  to  allow  the 
writing  to  be  read  to  the  Jury  until  the 
witness  had  testified  that  he  made  it  on  the 
former  trial,  and  that  it  was  a  correct  state- 
ment of  the  testimony  of  the  absent  witness, 
and  contained  the  substance  of  all  the  testi- 
mony given  by  such  witness.  The  conten- 
tion of  appellant  on  this  point  must  there- 
fore be  overruled. 

Neither  can  we  sustain  the  further  con- 
tention that  the  defendant  was  surprised 
by  this  and  other  evidence  on  the  part  of 
the  state.  The  general  rule  is  that  the  doc- 
trine of  surprise  does  not  apply  to  the  testi- 
mony of  witnesses  of  the  opposite  party, 
nor  to  evidence  introduced  by  such  party, 
when  the  same  tends  to  support  the  Issues 
joined  and  is  sncb  as  might  reasonably  have 
been  anticipated.  Hughes  testified  before 
the  examining  magistrate,  and,  as  his  testi- 
mony was  material,  defendant  should  have 
anticipated  that,  if  Hughes  was  absent  from 
the  state,  his  former  testimony  would  be 
proved. 

Lastly,  it  is  contended  with  much  earnest- 
ness that  the  evidence  was  not  sufficient  to 
Justify  a  verdict  of  murder  in  either  degree. 
It  seems  to  us  very  clear  that  this  was  not 
a  premeditated,  deliberate  killing.  It  was 
the  resnlt  of  a  sndden  quarrel  between  the 
defendant  and  Pursur.  But  there  was  evi- 
dence that  the  defendant  angered  by  some 
Indecent  language  used  towards  him  by  Pur- 
sur, commenced  the  assault  upon  him  with 
a  knife,  and  that  Pursur  only  used  the  chair 
In  an  endeavor  to  protect  himself.  On  the 
other  band,  there  was  evidence  tending  to 
show  that  the  affray  was  commenced  by 
Pursur's  striking  the  defendant  with  a  chair. 
The  Jury  evidently  found  that  the  defendant 
commenced  the  assault,  and,  although  this 
assault  was  provoked  by  indecent  language 
of  Pursur,  still  provocation  caused  by  words 
only  is  not  sufflcimt  to  reduce  a  homicide 
from  murder  to  manslaughter.  Vance  v. 
State,  70  Ark.  272,  eS  S.  W.  37.  There  la 
a  conflict  of  evidence,  and  the  finding  of 
the  Jury  as  to  the  grade  of  the  offense 
most  stand.    But,  taking  the  whole  evidence 


together,  we  aire  well  convinced  that  this 
is  not  a  very  aggravated  case  of  murder. 
It  was  done  under  heat  of  passion  caused 
by  very  provoking  language  on  the  part  of 
Pursnr,  and  under  circumstances  which  in 
our  opinion  show  that  the  punishment  as- 
sessed by  the  Jury  la  excessive.  While  pas- 
sion created  by  words  only  does  not  reduce 
a  homicide  from  murder  to  manslaughtw, 
still  such  provocation  may  well  be  consid- 
ered In  assessing  the  amount  of  punishment ; 
and  we  believe,  in  view  of  all  the  evidence, 
that  Justice  will  be  beet  subserved  by  re- 
ducing the  punishment  to  five  years'  im- 
prisonment in   the  penitentiary. 

With  that  modification  the  Judgment  will 
be  afitoned. 


JUNIOR  et  al.  v.  STATE. 
(Supreme  C!ourt  of  Arkansas.    Oct.  7,  190S.) 
Cbimirai.  Law  —  Best  and  Secondabt  Evi- 
dence— CJoNvicnoN  OF  WrrNEss. 

Under  Kirby's  Dig.  S  4546,  requiring  a  jus- 
tice to  turn  over  to  his  successor  the  books  and 
papers  of  the  office,  the  record  of  conviction  of 
a  witness  of  larceny  before  a  justice,  making 
him  incompetent,  cannot,  in  the  absence  of  a 
showing  why  the  justice  who  rendered  the  judg- 
ment, or  his  snccesBor,  is  not  present  to  identity 
it,  be  proved  by  the  testimony  of  others. 
McCulloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Charles  W.  Smith,  Judge 

From  conviction  of  assault  with  Intent 
to  kill,  one  Junior  and  another  appeal.  Af- 
firmed. 

Appellants  were  convicted  of  an  assault 
with  Intent  to  kill  one  Ed  Ware.  Ed  Ware 
was  offered  as  a  witness,  and  appellants  ol>- 
Jected  to  his  testifying,  on  the  ground  that 
he  had  been  convicted  of  petit  larceny.  Ap- 
pellants attempted  to  show  such  conviction 
by  proving  the  signature  of  the  magistrate 
before  whom  Ware  was  said  to  have  been 
convicted  to  the  alleged  record  kept  by  the 
magistrate  at  the  time,  but  the  court  re- 
fused to  allow  the  record  to  be  identified  in 
that  way.  Appellants  then  called  as  a  wit- 
ness one  Martin,  who  testified  as  follows: 
"Q.  Is  this  the  book  you  got  in  Fordyce 
yesterday?  A.  Yes,  sir;  I  got  it  from  Mr. 
Owens,  the  Justice  of  the  peace  at  Fordyce. 
Q.  He  dellvored  you  possession  of  it?  A. 
Yes,  sir.  Q.  State  to  the  court  what  he  said 
alx)Ut  the  parties  who  had  made  the  record. 
(The  state  objects,  and  the  court  sustains  the 
objection,  and  defendants  except)"  Appel- 
lants called  J.  R.  Thornton,  who  testified  as 
follows:  "Q.  State  to  the  court  whether 
Mr.  Bunn  was  acting  In  the  capacity  of  Jus- 
tice of  the  peace  at  Fordyce,  lu  that  town- 
ship, about  that  time?  (State's  objection 
sustained.  Defendants  except)  Q.  That 
Judgment  there  as  it  appears  on  the  reccnrd, 
is  that  in  W.  J.  Bonn's  handwriting?  Do 
you  know  his  handwriting?  A.  Yea,  sir. 
Q.  Is  that  his  writing}    A,  1^^^^^^ 
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lieve  tEal  Is  bis  handwriting — be  and  Ids 
son's.  Thdr  handwriting  resembles  a  great 
deal.  I  give  it  as  my  opinion  that  Is  Wiley 
Sunn's  liandwriting.  Q.  As  well  as  liis  sig- 
natnre?  A.  Tea.  sir:  I  mean  the  whole 
thing.  (Cioart  holds  this  insuiBcient  basis 
for  the  Introduction  of  the  record.  Defend- 
ants except.)" 

C.  L.  Poole,  for  appellants.  Robert  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts).  The 
ruling  of  the  court  was  correct.  The  con- 
viction of  Ware  of  the  crime  of  petit  larceny 
was  not  shown  by  the  record  itself  or  a 
certified  copy  thereof.  The  attempt  to  Iden- 
tify the  record  in  the  manner  Indicated  was 
Insufficient.  The  successor  of  the  Justice  of 
the  peace  before  whom  the  allied  convic- 
tion was  had  was  the  custodian  of  the  rec- 
ord (Elrby's  Dig.  {  4546),  and  the  proper 
one  to  identify  same.  It  could  not  be  done 
by  secondary  evidence,  without  laying  the 
foundation  therefor,  which  was  not  done  In 
this  case.  No  reason  was  given  why  the 
magistrate  who  rendered  the  alleged  Judg- 
ment, or  his  successor  in  office,  was  not  pres- 
ent to  identify  the  record.  Secondary  proof 
was  not  proper  until  this  was  done.  The 
proof  offered  to  establish  the  record  in  this 
case  was  incompetent. 

Affirmed. 

Mcculloch,  J.  (dissenting).  I  think 
that  the  record  of  conviction  of  the  witness 
Ware  was  properly  and  sufficiently  identified, 
and  that  the  court  erred  in  refusing  to  per- 
mit its  introduction. 


RODGERS  V.  CHOCTAW,  O.  ft  G.  R.  CO. 

(Supreme  Court  of  Arkansas.    Oct  7,  1905.) 

1.  CARBiESa — Bquipfino  Fbeioht  TBAin  IY» 
Passengers. 

A  carrier,  though  taking  a  passenger  on  a 
freight^  train,  is  not  required  to  equip  it  with 
conveniences  for  passengers. 

2.  Same — Neoliqence   Aftcb   Disoovebt   or 
Passenqeb's  Pebii. 

Evidence  in  an  action  for  injury  to  a  pas- 
senger held  sufScient  to  go  to  the  jury  on  the 
question  of  the  negligence  of  the  conductor  of  a 
train  in  not  usin^  proper  care,  after  becoming 
aware  of  the  peril  of  a  pasaenRer,  to  protect 
him,  thus  making  the  carrier  liable,  though  the 
passenger  was  negligent  in  getting  in  the  posi- 
tion. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  George  M.  Chapline,  Judge. 

Action  by  J.  D.  Rodgers  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

Appellant,  J.  D.  Rodgers,  sued  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  to  re- 
cover damages  for  injuries  caused  by  negli- 
gent operation  of  its  train  while  be  was  a 
passenger  thereon.  A  trial  was  had  before  a 
Jury,  appellant  testified  in  his  own  behalf. 


and  rested  bis  case,  whereupon  the  court  in- 
structed the  Jury  to  return  a  verdict  In  favor 
of  the  defendant,  which  was  done. 

0.  F.  Greenlee,  for  appellant  B.  B.  Pelrce 
and  T.  8.  Buzbee,  for  appellee. 

McCULIiOGH,  X  The  only  question  be- 
fore us  for  determination  Is  whether  the  evi- 
dence introduced  by  the  plaintiff  waa  legally 
sufficient  to  support  a  verdict  in  his  favor, 
and  in  testing  that  question  we  must  give 
the  testimony  its  strongest  probative  force, 
and  accept  that  view  of  the  facts  which  it 
will  warrant  most  favorable  to  plaintUfs 
cause  of  action.  Catlett  v.  Railway.  57  Ark. 
461,  21  S.  W.  1062,  38  Am.  St  Rep.  254 ;  Ford 
V.  St  L.,  I.  M.  &  Sou.  Ry.  Co.,  66  Ark.  363. 
66  S.  W.  864;  Burns  v.  St  L.  &  S.  W.  By. 
Co.  (Ark.)  88  8.  W.  824. 

Appellant  lived  at  Brinkley,  a  station  on 
defendant's  railroad,  but  was  engaged  in  busi- 
ness at  a  switch  known  as  the  "G.  &  C.  Siding," 
6V^  miles  west  of  Brinkley,  on  defendanf* 
road.  Passenger  trains  did  not  stop  at  this 
switch,  and  appellant  was  accustomed  to  ride 
out  there  two  or  three  times  a  week  on 
freight  trains  which  stopped  therei  On  the 
occasion  in  question  he  boarded  a  freight 
train  at  Brinkley  to  gro  to  the  switch,  and 
also  shipped  a  lot  of  merchandise  to  be  pnt 
off  there.  En  route  be  became  8i<&,  and  his 
bowels  wanted  to  move;  the  call  being  too 
urgent  to  await  the  arrival  at  his  destinatloD. 
The  caboose  was  not  provided  with  a  closet 
and  he  asked  the  conductor  to  slow  tbe  train 
down  so  that  he  could  get  off,  attsid  to  the 
call  of  nature,  and  walk  the  remainder  of 
the  distance  to  the  swltdi.  The  conductor 
declined  to  do  that  Shortly  afterwards  the 
train  reached  the  switch,  and  was  brought 
to  a  stop,  but  the  caboose  was  stopped  over  a 
trestle  86  feet  long  and  20  feet  above  the 
surface  of  the  ground.  Appellant  tesUfled 
that  he  did  not  know  that  the  caboose  was 
over  the  trestle,  and  walked  out  en  the  rear 
step,  expecting  to  get  off ;  that  as  he  walked 
out  on  the  step  he  met  the  conductor  going 
Into  the  caboose,  and  tbe  latter  said  to  him. 
"You  are  in  a  hurry?"  to  which  appellant 
replied,  "Yes,  I  am ;"  that  a  brakemon  on  tbe 
front  platform  of  the  caboose  called  to  him, 
saying,  "Just  squat  on  the  st^ps."  Appellant 
describes  the  Incident  as  follows:  "This  man 
I  was  speaking  about  [the  brakeman]  said, 
'Just  squat  down  there,'  and  I  said,  'I  can't 
get  off  on  the  dump,  for  they  have  stopped 
over  a  trestle,'  and  he  said,  'squat  on  the 
steps,'  and  I  loosed  my  pants  and  had  tbe 
rail  by  my  left  hand,  and  the  train  gave  a 
Jerk,  and  I  fell  to  the  trestle,  and  from  there 
to  the  ground,  and  that's  all  there  Is  to  It" 
He  testified  also  to  material  injury  resulting 
from  the  fall.  His  collar  bone  and  one  rib 
were  broken,  and  his  arm  was  severely  hurt 

Appellant  contends  that  the  railroad  com- 
pany was  guilty  of  negligence  in  failing  to 
provide  a  closet  for  the  use  of  passengers, 
and  that  he  should  recover  damages  on  that 
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account  Freight  traina  are  not  equipped  for 
the  carriage  of  passengers,  and  public 
carriers  are  not  required  to  equip  tbem  for 
that  purpose.  Railway  t.  Canman,  52  Ark. 
517,  IS  S.  W.  280;  Krumm  v.  St  L.,  1. 
M.  &  Sou.  Ry.  Co.,  71  Ark.  590,  76  S. 
W.  1075;  Chicago  &  A.  Ry.  v.  Arnol,  144 
111.  261,  33  N.  E.  204.  19  L.  R.  A.  313.  "A 
passenger  riding  in  a  freight  train  or  a  mixed 
train  must  be  deemed  to  assume  all  the  incon- 
veniences and  risks  usually  and  reasonably 
incident  to  transportation  or  travel  on  such 
trains,  and  is  not  entitled  to  insist  upon  bay- 
ing the  same  care  and  attention  that  he 
might  Justly  demand  upon  a  regular  passen- 
ger train."  4  Elliott  on  Railroads,  {  1629. 
Hutchinson  on  Carriers,  p.  616;  1  Fetter  on 
Carriers  of  Passengers,  pp.  33, 34 ;  Olds  v.  New 
York,  etc.,  Ry.  Co.,  172  Mass.  73,  61  N.  B.  450. 
But  where  the  railroad  company  undertakes 
the  carriage  of  passengers  on  freight  trains, 
it  owes  such  passengers  the  same  high  de- 
gree of  care  to  protect  them  from  injury  as 
if  they  were  on  a  passenger  train.  Hutchin- 
son on  Carriers,  p.  614;  1  Fetter  on  Carriers 
of  Passengers,  p.  585 ;  Erwtn  t.  Railway  Co., 
94  Mo.  App.  289,  68  8.  W.  88;  Chicago  &  A. 
Ry.  Go.  T.  Amol,  supra.  Judge  Thompson 
states  the  rule  thus:  "We  find  the  courts  are 
agreed  upon  the  proposition  that,  where  a 
railway  carrier  carries  passengers  upon  its 
freight  trains,  it  thereby  assumes  toward 
them  the  relation  of  a  carrier  to  bis  paasen^ 
gers,  and  while,  in  such  a  case,  it  Is  a  reason- 
able conclusion  that  the  passenger  assumes 
the  increased  risk  Incident  to  the  operation 
and  management  of  such  trains,  yet,  subject 
to  this  qualification,  the  railway  company  be- 
comes bound  in  favor  of  the  passenger  by  all 
the  obligations  of  a  common  carrier  upon  a 
regular  passenger  train."  8  Thompson  on 
Negligence,  {  2901.  Moreover,  if  it  be  held 
that  It  was  the  duty  of  the  company  to  pro- 
vide closets,  the  omission  to  do  so  cannot  be 
said  to  have  been  the  proximate  cause  of  the 
Injury  complained  of  by  appellant 

We  think,  however,  that  there  was  evidence 
from  which  the  Jury  might  have  found  that 
the  conductor  knew  of  the  perilous  position 
of  appellant,  and  could  have  prevented  the 
Injury,  either  by  warning  him  of  the  danger, 
or  by  holding  the  train  at  a  standstill.  If  the 
conductor  was  aware  of  his  peril,  and  could 
by  the  exercise  of  ordinary  care  have  warned 
fatm,  and  failed  to  do  so,  or  could  by  the 
exercise  of  such  care  have  prevented  the 
frndden  movement  of  the  train  which  threw 
appellant  off,  and  failed  to  do  so,  the  company 
is  liable  for  the  Injury.  Appellant  testified 
that  the  conductor  saw  him  go  down  the 
steps,  and  said,  "You  are  In  a  hurry." 
Whether  the  conductor  meant  that  appellant 
was  tn  a  hurry  to  debark,  or  to  relieve  him- 
self from  the  steps  of  the  caboose,  does  not 
appear;  but  the  testimony  shows  that  the 
conductor  went  Into  the  caboose,  and  the  Jury 
mislit  have  found  that  be  knew  appellant 
was  in  a  position  of  danger  on  the  steps  with 


the  caboose  on  a  trestle  20  feet  high.  They 
might  also  have  found  that  the  conductor 
heard  the  brakeman  direct  appellant  to 
"squat  down  on  the  steps,"  and  knew  that  be 
was  about  to  relieve  his  bowels  in  that  posi- 
tion. If  so,  he  should  have  warned  appellant 
of  the  danger,  or  exercised  some  care  to 
prevent  the  train  from  suddenly  moving.  At 
I  least  the  question  of  his  knowledge  of  ap- 
pellant's position  and  care  exercised  to  pro 
tect  him  should  have  been  submitted  to  the 
Jury  under  proper  Instructions.  This  court 
has  repeatedly  held  that  notwithstanding  the 
negligence  of  the  injured  person  in  putting 
himself  in  a  perilous  position,  whether  a  pas- 
senger or  a  trespasser  on  the  track,  if  the 
direct  cause  of  the  injury  is  the  omission  of 
employes  of  the  railroad  company,  after  be- 
coming aware  of  bis  peril,  to  use  a  proper 
degree  of  care  to  protect  him,  the  company  Is 
liable.  L.  R.  &  Ft  Smith  Ry.  Co.  v.  Pank- 
hurst  86  Ark.  371;  Same  v.  Cavenesse,  48 
Ark.  106,  2  S.  W.  505 ;  St  L.  A  S.  F.  Ry.  Co. 
V.  Townsend,  69  Ark.  380,  63  8.  W.  994;  St 
li.,  I.  M.  &  Sou.  Ry.  Co.  v.  Evans  (Ark.)  86 
S.  W.  426 ;  L.  R.  T.  &  R.  Co.  v.  Klmbro  (Ark.) 
87  S.  W.  121,  644;  K.  C.  Sou.  Ry.  Co.  v. 
McGtoty  (Ark.)  88  8.  W.  1001. 

The  court  erred  in  directing  a  verdict  and 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


ROZBLL   et   al.   v.   CHICAGO  MILL  & 

LUMBER   CO.    et  al. 
(Supreme  Court  of  Arkansas.    Oct  7,  1905.) 

1.  Public  LAitnB— Canceli.atiok  or  Paibkt 
— Pebsors  Entitxed  to  Sub. 

Where  F.  sells  to  R.  land  belonging  to  the 
state,  bat  afterwards  baysjt  of  the  state,  re- 
ceiving a  certificate  entitlins  him  to  a  patent 
when  the  title  of  the  state  is  confirmed  by  the 
United  States,  whereupon  such  after-acquired 
equitable  title  of  F.  passes  at  once  to  R.,  under 
the  provisions  of  Kirby's  Dig.  {  734,  and  after- 
wards, through  mistake  or  fraud,  the  legal  title 
is  conveyed  by  the  state  to  another  by  patent, 
R.  may  maintain  a  suit  in  equity  to  nave  the 
patent  set  aside,  and  the  title  vested  in  him,  as 
against  any  one  except  a  bona  fide  purchaser. 

2.  Vekoob   and   Pubohabxb  —  Pleadinq  — 
Wawt  of  Bora  Fides. 

The  complaint  of  one  baying  land  of  one 
not  haying  title,  but  who  afterwards  acquired 
the  eqaitable  title,  to  have  the  legal  title, 
conveyed  through  mistake  or  fraud  to  others, 
vested  in  him,  not  showing  that  defendants 
are  bona  fide  purchasers,  is  not  bad,  because 
not  alleging  they  had  notice;  the  harden  being 
on  them  to  show  they  were  bona  fide  purchasers. 
8.  Equity— Laches. 

Objection  to  the  great  delay  in  the  bring- 
ing of  a  suit  by  {jersons  having  equitable  title 
to  land  to  vest  the  legal  title  in  them  cannot  be 
made  by  defendants ;  the  land  being  wild  and 
unoccupied,  and  their  rights  not  being  preju- 
diced by  the  delay. 

4.  Vendok  and  Pubchaseb— Bona  Fide  Pub- 
CHASEB8— Notice  fbom  Record  or  Deed. 

The  record  of  a  deed  from  F.  to  R.  of 
land  owned  by  the  state,  the  eqaitable  title  to 
which  F.  afterwards  obtained,  so  that  it  vested 
in  R.,  is  not  notice  to  persons  buying  the  land 
from  C.  after  patent  was  issued  te>him.      . 
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Appeal  from.  Alisslasippl  Chancery  Conrt; 
Bidward  D.  Robertson,  Chancellor. 

Action  by  L.  D.  Rozell  and  others  against 
the  Chicago  Mill  &  Lumber  Company  and 
others.  Judgment  for  defendants.  Plsdntlffs 
appeal.    Reversed. 

This  Is  an  action  by  the  children  and  the 
grandchildren  of  Ashley  B.  Rozell  to  quiet  the 
title  of  two  sections  of  wild  and  unoccupied 
lands  In  Mississippi  county.  Ark.,  which  they 
claim  as  the  heirs  of  the  said  Rozell.  The 
complaint  alleged  that  Rozell  purchased  tbla 
land  from  Jeptha  Fowlkes  on  the  14th  day  of 
February,  1855,  and  received  from  him  a 
warranty  deed  for  the  same.  This  deed  was 
recorded  in  Mississippi  county  on  February 
25,  1855,  and  again  recorded  on  April  4,  1868. 
Fowlkes  purchased  the  land  from  the  state 
and  paid  for  same,  and  on  April  22,  1856, 
obtained  certificates  of  purchase  from  the 
state.  Fowlkes  died  In  1863,  and  in  1870 
Sarah  Fowlkes,  as  executrix  of  his  estate, 
and  the  devisees  under  liis  will,  filed  an  affi- 
davit in  the  land  office  of  the  state,  showing 
the  purchase  of  said  land  by  Fowlkes,  and 
stating  that  the  original  certificates  of  entry 
had  been  lost,  and  that  they  were  entitled  to 
duplicate  certificates.  Thereupon  duplicate 
certificates  were  issued  to  them.  Afterwards 
Sarah  Fowlkes  and  the  devisees  assigned  the 
certificates  to  one  William  H.  Chatfield,  trus- 
tee. On  the  iat  ot  October,  1883,  Chatfield 
delivered  the  duplicate  certificates  to  the 
state,  and  received  a  patent  from  the  state, 
conveying  the  land  to  bim  as  trustee.  After- 
wards A.  H.  Chatfield  was  appointed  trustee 
in  lieu  of  W.  H.  Chatfield,  and  he,  as  mdi 
trustee,  conveyed  the  land  to  George  T.  ni)de- 
graff,  and  he  conveyed  it  to  the  Chicago  Mill 
&  Lumber  Company.  Afterwards  L.  D.  Ro- 
zell and  others  brought  this  action  In  equity 
against  the  Chicago  Mill  &  Lumber  Company 
and  others  to  set  aside  the  patent  and  deeds 
under  which  defendants  hold  and  to  have  the 
title  vested  in  them.  The  complaint  set  up 
the  facts  referred  to,  and  alleged,  further, 
that  the  obtaining  of  the  duplicate  certificates 
and  the  assignment  thereof  by  Chatfield  was 
a  fraud  upon  the  rights  of  the  plaintiffs,  and 
that  the  plaintiffs  in  equity  are  the  owners  of 
the  land,  and  that  the  deeds  upon  which  de- 
fendant claim  should  be  set  aside  and  the 
title  vested  in  the  plaintiffs.  The  defendant 
appeared,  and  filed  a  demurrer  to  the  com- 
plaint on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  defendant,  and  that  there  was  no 
equity  in  it  The  court  sustained  the  demur- 
rer, and  dismissed  the  action  for  want  of 
equity.    Plaintiffs  appealed. 

8.  8.  Semmes,  for  appellants.  Lamb  & 
Oautney  and  N.  W.  Norton,  for  appellees. 

BIDDICK,  J.  (after  statement  of  facts). 
This  is  an  appeal  from  a  judgment  sustaining 
a  demurrer  to  a  complaint  and  dismissing  the 
action  for  want  of  equity.  The  facts  stated 
in  the  complaint  are  set  out  in  the  statement 


of  facts,  and  show,  among  other  things,  that 
in  the  year  1855  one  Jeptha  Fowlkes  sold 
certain  land  to  the  land  to  the  ancestor  of 
plaintiffs.  At  that  time  the  land  belonged  to 
the  state,  and  Fowlkes  had  no  right  to  it 
But  in  1856  he  purchased  it  from  the  state, 
;ind  paid  for  it,  and  received  certificates 
entry,  which  entitled  him  to  a  patent  when 
the  title  of  the  state  to  the  land  was  confirm- 
ed by  the  United  States.  By  this  purchase 
from  the  state  Fowlkee  acquired  an  equitable 
estate  In  the  land,  which  Inured  to  the  benefit 
of  his  grantee,  Rozell,  under  the  statute 
which  provides  that  when  one  conveys  land 
by  deed  purporting  to  convey  a  fee-simple 
estate,  and  does  not  own  the  land  at  the  time, 
bat  afterwards  acquires  the  title,  such  after- 
acquired  title,  whether  legal  or  equitable, 
passes  at  once  to  his  grantee.  Kirby's  Dig. 
{  734.  Afterwards,  when  tbrou^  mistake  or 
fraud  the  legal  title  was  conveyed  by  the 
state  to  Chatfield,  Rozell  had  a  right  to  go 
into  a  court  of  equity  and  have  this  patent 
set  aside,  and  the  title  vested  in  him,  as 
against  any  one  except  a  bona  fide  pur- 
chaser for  value.  Coleman  t.  Hill,  44  Ark. 
452;  Chownlng  v.  Stanfield,  40  Ark.  87,  4 
8.  W.  276.  The  complaint  of  the  betra  of 
Rozell  in  our  opinion  makes  out  a  clear  case 
for  relief  against  all  except  bona  fide  pur- 
chasers and  other  claimants  of  the  land  who 
have  acquired  rights  through  the  laches  of 
the  plaintiffs. 

But  there  is  nothing  in  the  complaint  to 
show  that  these  defendants  are  bona  flde 
purchasers  for  value.  The  complaint,  it  is 
true,  does  not  all^e  that  they  had  notice, 
but  this  court  has  held  that  a  party  claim- 
ing protection  as  a  bona  flde  purchaser  or 
mortgagee  from  the  frauduloit  grantee  of 
real  estate  must  deny  notice  of  the  fraud, 
although  notice  thereof  Is  not  charged  in  the 
plalntirs  bill.  Miller  v.  Fraley,  21  Ark.  22. 
The  failure  of  the  complaint  to  allege  notice 
in  a  case  of  this  kind  does  not  make  the  com- 
plaint bad ;  for  the  burden  is  on  the  defend- 
ants to  show  that  they  were  bona  flde  pur- 
chasers for  value. 

Nor  can  we  say  from  the  complaint  alone 
that  the  circumstances  are  such  that  the  conrt 
should  refuse  plaintiff  relief  on  account  of 
their  delay  in  bringing  the  action.  If  the 
land  Is  wild  and  unoccupied,  and  the  delay 
has  not  prejudiced  the  rights  of  the  defend- 
ants, they  have  no  reason  to  object  on  that 
ground. 

We  agree  with  the  contention  of  the  defend- 
ants that  the  record  of  the  deed  from  Fowlkes 
to  Rozell  was  not  notice  to  the  defendants 
who  purchased  from  Chatfield ;  and  probably- 
the  same  thing  may  be  said  of  Chatfield''s 
purchase  of  the  certificate  of  entry.  Tbe 
deed  from  Fowlkes  to  Rozell  was  not  In  tbe 
line  of  defendants'  title,  and  they  were  not 
required  to  look  for  It.  Turman  v.  Sanforti. 
60  Ark.  05,  61  S.  W.  167.  In  the  absence  of 
any  actual  notice,  or  anything  to  put  them 
upon  inquiry,  they  could  safely  rely  op<Hi  Uttt 
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presmnptloii  that  the  officers  of  tbe  state 
did  their  dnty  and  issued  the  patent  to  the 
person  entitled  to  receive  it  Boynton  v. 
Haggart,  120  Fed.  819,  57  O.  O.  A.  301; 
United  States  ▼.  California  Co.,  148,  U.  S. 
31,  13  Snp.  Ct  468,  37  L.  Ed.  854.  But,  as 
before  stated,  we  are  not  able  to  say  from  the 
complaint  alone  that  they  did  not  hare  notice 
of  thla  Rozell  title.  If  they  had  notice,  de- 
fendants were  not  bona  flde  purchasers.  If 
they  were  bona  flde  purchasers,  they  can  set 
that  up  as  a  defense,  and  also  any  other  facts 
that  would  show  It  to  be  Inequitable  to  grant 
the  relief  prayed  for.  On  the  whole  case  we 
are  of  the  opinion  that  the  complaint  states 
a  cause  of  action,  and  that  the  demurrer 
should  have  been  OTermled. 

For  this  reason  the  judgment  is  reversed, 
and  tbe  cause  remanded,  with  an  order  to 
orermle  the  demurrer,  with  leave  for  defend- 
ants to  file  an  answer. 


RUSSELL  T.  HALTOM  ft  LB8TBB. 
fSopreme  Court  of  Arkansas.    Oct.  7,  190B.) 

1.  Fbattdttlbrt    Oohvetanck  —  Chaho*    of 

POSSESSIOIt. 

There  is  a  change  of  possession,  so  as  to 
save  a.  sale  of  chattels  from  being  fraudulent 
as  to  creditors,  where  delivery  is  made  at  time 
of  sale,  and  the  purchasers  constitute  an  em- 
ploy6  of  the  seller  their  agent  to  hold  the  prop- 
pity  for  them,  and  It  is  given  into  his  possession 
for  such  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Fraudulent  Conveyance,  §8  462,  469.] 

2.  BVIDKNCB— IRTERTIOH. 

On  an  Issue  whether  a  conveyance  by  B. 
was  absolute  or  as  security,  he,  having  testified 
that  the  conveyance  was  demanded  as  security 
and  that  he  executed  it  as  such  only,  may  not 
testi^  what  his  Intention  was  in  executing  it. 

[EM.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  202,  204.1 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; Charles  W.  Smith,  Judge. 

Action  by  J.  C.  Russell,  as  trustee  of  the 
estate  of  L.  B.  Breathwit,  a  bankrupt,  against 
Haltom  &  Lester  to  recover  possession  of 
personal  property.  Verdict  and  judgment  be- 
low for  defendants,  and  plalntlfl  appealed. 
Affirmed. 

Thornton  &  Thornton,  for  appellant 
Smead  ft  Powell,  for  appellees. 

McCULLOCH,  J.  Appellant,  as  trustee 
of  tb«  estate  of  Mrs.  L.  B.  Breathwit,  who 
bad  been  adjudged  a  bankrupt,  commenced 
this  suit  to  recover  of  the  defendants,  Haltom 
ft  Lester,  82  mules,  2  wagons,  30  sets  of  har- 
ness, and  2  saddles.  The  defendants  answer- 
ed, claiming  to  be  owners  of  the  property  by 
purchase  and  delivery  from  Mrs.  Breathwit 
l<efore  tbe  adjudication  of  bankruptcy,  and 
exhibited  a  written  bill  of  sale  from  her, 
purporting  to  convey  the  property  to  them 
abaolotely,  in  consideration  of  the  sum  of 
$2,^7.21  paid  in  cash.  It  is  undisputed  that 
at  tbe  time  of  tbe  execution  of  the  bill  of  sale 


by  Mrs.  Breathwit  she  was  Indebted  to  the 
defendants  in  the  sum  named  in  tbe  bill  of 
sale  for  balance  due  on  the  price  of  a  lot  of 
lumber  bought  from  them  a  few  months  pre- 
viously. The  defendants,  as  security  for  the 
purchase  price,  retained  title  to  the  lumber 
until  the  price  should  be  paid.  A  part  of  the 
lumber  was  on  hand  when  tbe  bill  of  sale 
was  executed,  and  defendants  had  forbidden 
the  shipment  of  any  more  of  the  lumber  un- 
til the  debt  should  be  paid  In  full. 

Appellant  contended  that  the  bill  of  sale, 
though  on  its  face  purporting  to  convey  un- 
condltionaUy  tbe  title  to  the  property,  was 
Intended  only  as  security  for  the  debt;  and 
be  introduced  testimony  tending  to  establish 
that  fact  J.  L.  Breathwit  who,  as  agent  for 
Mrs.  L.  B.  Breathwit  conducted  tbe  deal- 
ings with  appellees,  and  executed  the  bill  of 
sale,  testified  that  the  instrument  was  Intend- 
ed as  security  and  that  the  property  was 
worth  $4,260.  He  also  testified  that  it  was 
agreed  between  the  parties  .that  tbe  trans- 
action should  be  kept  secret  and  that  the  bill 
of  sale  should  not  be  placed  of  record.  T. 
P.  Lester,  one  of  appellants,  testified  that 
tbe  conveyance  was  intended  to  be  absolute, 
and  that  there  was  no  agreement  or  under- 
standing that  it  should  operate  only  as  a 
security  for  debt.  He  and  other  witnesses 
Introduced  by  appellees  testified  that  tbe 
price  named  in  the  bill  of  sale  was  a  fair 
market  value  of  the  property.  Tbe  case  was 
tried  below  by  appellant  upon  tbe  theory  that 
tbe  conveyance  was  intended  only  as  security, 
and  that  tbe  same  was  a  fraud  upon  tbe  rights 
of  other  creditors  of  Mrs.  Breathwit  The 
court  submitted  it  to  tbe  jury  upon  this 
theory,  and  In  returning  a  verdict  tm  tbe  de- 
fendants the  jtU7  necessarily  found  that  the 
transaction  was  free  from  fraud  and  that  an 
absolute  conveyance  of  the  title  was  intended. 
The  court  by  its  Instructions  In  effect  told  the 
jury  that  they  must  find  these  facts  to  exist 
before  they  could  return  a  verdict  for  the 
defendants.  Tbe  instructions  of  tbe  court 
were  as  favorable  to  appellant  as  tbe  testi- 
mony warranted,  and  we  find  no  errors  In 
them  prejudicial  to  bis  rights.  The  testi- 
mony was  conflicting,  and  quite  sufficient  to 
warrant  tbe  verdict 

Counsel  for  appellant  contends  that  there 
was  no  delivery  of  the  property  under  the 
bill  of  sale,  and  that  tbe  title  did  not  pass 
against  creditors.  On  this  issue,  too,  the 
verdict  of  the  jury  settled  tbe  question 
against  appellant's  contention.  It  was  shown 
that  delivery  of  the  property  was  made  at 
tbe  time  of  tbe  execution  of  the  bill  of  sale, 
and  that  the  same  was  left  In  the  possession 
of  one  Grayson,  an  employ^  of  appellant  to 
hold  for  appellees.  Counsel  contends  that 
this  was  equivalent  to  retention  of  possession 
by  appellant  and  that  no  title  passed.  This 
contentiom  is  not  however,  sound,  for  the 
reason  that  Orayson,  though  an  employd  of 
appellant,  could  have  been  constituted  the 
agent  of  appellee  for  tbe  pnrDose^tJioldlng 
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the  property,  and  the  eTidence  shows  that 
such  was  a  fact  This  constituted,  not  only 
a  constructive  delivery,  but  an  actual  change 
of  possession.  Either  Is  sufficient  to  com- 
plete a  sale  free  from  fraud.  Shaul  v.  Har- 
rington, 64  Ark.  305,  15  S.  W.  835;  Lynch  v. 
Daggett,  62  Ark.  592,  37  S.  W.  227;  White  T. 
McCracken,  60  Ark.  613,  31  S.  W.  882. 

It  Is  also  contended  that  the  court  erred 
in  refusing  to  permit  witness  J.  L.  Breathwit 
to  state  what  his  Intention  was  In  executing 
the  bill  of  sale.  Such  testimony  was  Inad- 
missible, and  was  properly  excluded.  The 
court  had  already  i)ermltted  the  witness  to 
state  that  appellees  demanded  the  convey- 
ance as  security  for  their  drf)t  and  that  he 
executed  the  same  only  as  security.  It  was 
Incomiietent  for  him  to  state  what  bis  in- 
tentions were  In  the  transaction. 

Affirmed. 


JAMES  et  al.  t.  MALLORT  et  al. 
(Supreme  Court  of  Arkansas.    Oct  7,  1905.) 

1.  Fbaudulbnt  Con  veyanob— Intent. 

A  voluntary   conveyance  by   an   insolvent, 
though  without  intent  to  defraud,  is  fraudulent. 
[E3d.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  {  188.] 

2.  Saue^-^Qbeditoss  at  Date  or  Conveyance. 

While  J.  was  indebted  to  M.  he  made  a 
fraudulent  conveyance  to  K.  Thereafter,  for 
the  purpo.se,  not  of  extinguishing  the  debt,  but 
of  securing  it,  he  conveyed  land  to  M.  by  deed, 
reciting  a  consideration,  the  amount  of  the 
debt,  and  at  the  same  time  M.  quitclaimed  the 
land  to  J.  for  the  same  recited  consideration, 
reserving  a  vendor's  lien.  Held,  that  M.  still 
remained  a  creditor,  whose  debt  existed  at  the 
date  of  the  fraudulent  conveyance. 

3.  ESTOPPEIr-To  ASSEBT  DsBD  WAB  A  MOKC- 
OAOE. 

One  who  took  a  deed  absolute  in  form  as 
security  only,  and  then  quitclaimed  the  projperty 
to  the  erantor  for  the  same  recited  considera- 
tion, the  amount  of  the  debt  reserving  a 
vendor's  lien  therefor,  is  not  estopped  by  fore- 
closing the  lien  to  assert  that  the  transaction 
was  only  to  secure  the  original  debt. 

4.  Homestead— Evidence. 

Testimony  of  witness  that  J.  spoke  of  re- 
deeming a  portion  of  the  land  on  which  was 
his  home  is  insufBcient  to  warrant  a  finding 
that  the  land  was  his  homestead  when  he  con- 
veyed it  so  that  the  conveyance  could  not  be 
fraudulent. 

6.  Fbattdtji-ent  Conveyanot  —  Actioh  to 
Avoi  D— Limit  ations. 
To  bar  a  suit  to  set  aside  a  conveyance  as 
fraudulent,  there  must  have  been  an  actual  ad- 
verse holding  of  the  property  for  the  statutory 
period ;  the  debt  not  being  barred. 

Appeal  from  Crittenden  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  one  Mallory  and  others  against 
Stephen  James  and  others.  Judgment  for 
plaintiffs.     Defendants    appeal.     Affirmed. 

Appellees,  Mallory,  Crawford  &  Co.,  com- 
menced this  suit  in  equity  on  February  4, 
1901,  against  Stephen  James,  Joseph  N. 
James,  and  J  L.  King,  to  cancel  a  convey- 
ance by  said  Stephen  James,  alleged  to  be 
fraudulent,  of  certain  lands,  and  to  subject 


the  same  to  the  payment-of  appellees'  dalm. 
Stephen   James   died   while   the   suit  was 
pending  below,  and  the  cause  was  revived 
in  the  name  of  the  administrator.    On  JanU' 
ary  16,  1893,  Stephen  James  was  indebted  to 
appellees  in  the  sum  of  $18,801.22,  and  ex- 
ecuted   to    them    a    deed    with    covenants 
of    warranty    conveying    certain    lands    In 
Crittenden  county.    The  deed  recited  a  con- 
sideration of  $18,801.22,  the  amount  of  said 
indebtedness,   cash  In  hand  paid.    On  the 
same  day  appellees   reconveyed   the  lands 
to  Stephen  James  by  quitclaim  deed,  recit- 
ing the  same  consideration,  to  be  paid  in 
two  installments,  as  evidenced  by  his  two 
notes  to  them  of  that  date,  one  for  flO,000, 
payable   December  1,   1893,   and  the  other 
for  $8,801.22,  payable  January  1,  1894,  each 
bearing  Interest  at  8  per  cent  per  annum. 
Subsequently  James  sold  and  conveyed  some 
of  these  lands  to  W.  R.  Bateman  and  some 
to  D.  W.  Clark  on  credit,  and  took  notes 
for  the  purchase  price,  which  he  assigned 
to  appellants.    Appellees  brought  suit  in  the 
Crittenden  chancery  court  against  James  to 
foreclose  the  vendor's  lien  reserved  in  the 
said  quitclaim  deed  to  Urn,  and  made  Bate- 
man and  Clark  parties  defendant  to  the  snit 
In  September,  1889,  a  decree  in  that  suit  was 
rendered  In  favor  of  appellees  against  James 
for  the  amount  of  the  said  notes  and  Inter- 
est which  the  court  found  to  be  the  sum  of 
$27,536,  and  said  lands  were  ordered  to  be 
sold  by  the  commissioner  of  the  court    The 
lands  were  sold  by  the  commissioner,  and 
the  net  proceeds  paid  over  to  appellees  on 
tbelr  debt  leaving  a  balance  of  $20,258  un- 
paid on  December  3,  1900,  the  date  of  the 
last  payment    On  October  20,  1892,  Stephen 
James  executed  to  defendant  J.  L.  King  a 
deed  conveying  the  lands  In  controversy  for 
an   expressed   consideration   of  $2,500  cash 
paid;    and  on  July  31,  1893,  King  executed 
a  deed  to  Stephen  James,  as  trustee  for  his 
two   children,    Joseph    N.   James,    appellant 
and  America  0.  James,  who  has  since  died 
intestate  and  without  issue.    This  deed  re- 
cites a  cash  consideration  of  $10  and  the 
affection  of  the  grantor  for  the  two  benefici- 
aries, who  were  his  cousins.    Both  of  these 
deeds  were  filed  for  record  on  September  4. 
1893.    It  is  alleged  in  the  complaint   that 
both  of  these  deeds  were  executed  without 
consideration  and  with  the  fraudulent  Intent 
to  cheat  and  hinder  the  creditors  of  said 
Stephen  James,  that  he  was  insolvent  at  the 
time,  and  the  purpose  of  this  snit  is  to  can- 
cel them.    The  answer  of  Joseph  N.  James 
denies  that  his  father,  Stephen  N.  James, 
was  insolvent  at  the  time  of  the  execution 
of  this  deed  to  King,  or  that  the  same  was 
executed  with   any   fraudulent  Intent,    and 
pleads  the  seven-year  statute  limitation  in 
bar  of  appellees'  right  to  sue  to  set  aside 
the  deed.    The  chancellor  found  in    favor 
of  the  plalntifFs  upon  the  issue  of  fact,  and 
rendered  a  decree  in  their  favor  for  the  sum 
of  $16,330.80,  canceled  said  deed,  and  order- 
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ed  said  lands  to  be  sold  by  the  commissioner 
for  the  paTment  of  said  debt  Defendant 
Joseph  N.  James  appealed  to  this  court. 
Bandolph  ft  Randolph,  for  appellants.  J. 
C.  Hawthorne  and  Frank  Smith,  for  appel- 
lees. 

McOULLOCH,  J.  (after  stating  the  facts). 
The  testimony  as  to  the  financial  condition 
of  Stephen  James  at  the  time  he  executed 
the  deed  in  question  Is  conflicting,  but  we 
think  by  a  fair  preponderance  his  insolTency 
is  establlBbed.  It  Is  shown  that  In  addition 
to  the  debt  to  appellees  he  was  Indebted  in 
a  large  amount  to  another  firm  of  merchants 
in  Memphis,  Tenn.,  who  were  unable  to 
collect  anything  from  him  and  whose  claim 
remains  unpaid.  There  is  some  evidence 
tending  to  establish  the  fact  that  he  caused 
the  conveyance  to  be  executed  to  his  chil- 
dren without  any  actual  fraudulent  intent, 
and  under  the  honest  belief  that  he  was 
solvent  and  would  be  able  to  pay  all  his 
debts.  He  owned  a  large  quantity  of  land, 
and  i>erhaps  expected  to  receive  at  some 
time  sufficient  sums  from  the  sale  of  this 
land  to  pay  his  debts;  but  this  hope  was 
never  realized.  On  the  contrary,  the  lands 
upon  which  appellees  held  a  lien  as  vendors 
were  sold  under  decree,  leaving  him  hope- 
lessly insolvent.  If  he  was  in  fact  insolvent 
at  the  time,  and  voluntarily  conveyed  away 
his  property  without  consideration,  the  con- 
veyance is  void  as  against  creditors,  even 
though  be  had  no  actual  intent  to  defraud. 

It  is  contended  on  behalf  of  appellant 
that  the  conveyance  of  lands  by  Stephen 
James  to  appellees  on  January  16,  1893, 
exttngulshed  his  debt  to  them,  and  that  his 
notes  for  the  price  of  the  lands  reconveyed 
to  htat  by  them  was  a  new  debt  created  sub- 
sequent to  the  conveyance  to  King.  It  Is 
proved,  however,  that  the  conveyance  to 
appellees  was  not  In  extinguishment  of  the 
debt,  but  as  seciurlty  therefor,  and  appel- 
lees must  be  treated  as  creditors  whose 
debts  existed  at  the  time  of  the  fraudulent 
conveyance.  In  a  recent  decision  on  this 
subject  we  said:  "The  conveyance  must  be 
Judged  according  to  the  real  intent  of  the 
parties.  If  there  is  a  debt  subsisting  be- 
tween the  parties,  and  it  is  the  intention  to 
continne  the  debt,  it  la  a  mortgage;  but 
if  the  conveyance  extinguishes  the  debt, 
and  the  parties  intend  that  result,  a  contract 
for  a  resale  at  the  same  price  does  not  de- 
stroy tbe  character  of  the  deed  as  an  ab- 


solute conveyance."  Hays  v.  Bmerson 
(Ark.)  87  S.  W.  1027.  Applying  the  rule 
thus  announced  to  the  facta  of  this  case  as 
proved  with  reference  to  the  conveyance, 
it  must  be  treated  as  a  mortgage.  But  coun- 
sel for  appellant  say  that  appellees,  by  su- 
ing to  foreclose  the  Hen  reserved  in  the 
quitclaim  deed,  elected  to  treat  the  original 
debt  as  having  been  extinguished  and  are 
now  estopped  to  assert  that  the  conveyance 
was  only  a  security.  Not  so.  The  form  of 
the  debt  only  was  changed,  and  the  suit 
was  to  foreclose  the  security  on  the  land, 
and  the  position  assumed  In  this  suit  is  not 
inconsistent  with  their  position  in  the  for- 
mer suit. 

It  is  urged  here  that  a  portion  of  the  land 
waa  the  homestead  of  Stephen  James,  and 
that  a  conveyance  thereof  could  not  have 
been  fraudulent  The  proof  is  not  sufficient 
to  establish  the  homestead  right  No  refer- 
ence is  made  In  the  pleadings  to  the  home- 
stead question,  and  no  direct  proof  intro- 
duced to  show  that  the  land  was  the  home- 
stead of  James.  If  it  was  in  fact  his  home- 
stead, it  could  easily  have  been  proved;  but 
no  witness  was  asked  a  question  calculated 
to  elicit  Information  on  that  subject  All 
that  was  said  about  it  In  the  testimony  came 
out  incidentally.  Witness  King  said  that 
James  spoke  of  redeeming  a  portion  of  the 
land  which  his  home  was  on  in  section  27. 
This  is  too  vague  to  base  a  finding  upon 
that  the  land  was  his  homestead  at  the  time 
he  made  the  conveyance  in  question.  If 
that  fact  had  been  relied  upon,  direct  proof 
should  have  been  Introduced  tending  to  es- 
tablish it  Steele  v.  Bobertson  (Ark.)  87  S. 
W.  117. 

The  recent  case  of  Baldwin  v.  Williams 
(Ark.)  86  S.  W.  423,  settles  the  question  of 
limitations  against  the  contention  of  appel- 
lant. We  there  held  that  there  must  be 
an  actual  adverse  holding  of  the  property  for 
the  statutory  period  before  a  creditor  la 
barred  of  his  right  to  set  aside  a  fraudulent 
conveyance  and  subject  the  property  to  tbe 
payment  of  his  debt  so  long  as  the  debt 
itself  is  not  barred  by  limitation.  In  this 
case  the  debt  was  not  barred,  and  there  la 
no  proof  of  adverse  occupancy.  On  the 
contrary  it  appears  that  Stephen  James, 
the  debtor,  remained  In  possession  of  tbe 
property  until  the  commencement  of  this 
suit    The  suit  Is  not  barred. 

We  find  no  error  in  the  decree,  and  the 
same  is  atSrmed. 
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OIBSON  T.  RAT. 

<Conrt  of  Appeals  of  Kentucky.    Nov.  16,  1905.) 

1.  Sales  —  TSANSFKB  or  Titlk  as  Betwieu 
Parties. 

Under  a  contract  declaring,  "We  have  told 
onr  crop  of  tobacco  to  [plaintiff]  at  (flO)  ten 
dollars  per  hundred  lbs.  all  round,  to  be  de- 
livered at  [plaintiff's]  bam  in  good  condition," 
no  title  passed  to  plaintiff  until  the  tobacco  was 
weighed  and  the  entire  purchase  price  paid  there- 
by ascertained. 

2.  Sams— Rbcovebt  or  PBOFEBrr  bt  Bittkb 
— RroHT  or  Action. 

Where  by  a  contract  of  sale  anything  re- 
mains to  be  done  by  the  seller,  such  as  welgli- 
tng  for  the  purpose  of  ascertaining  the  extent  of 
the  property  and  the  amount  of  the  price  to 
be  paid,  the  buyer  cannot  sue  for  possession  of 
the  property;  hia  only  remedy  being  an  action 
for  breach  of  the  contract. 
8.  Plkaoino  —  Amended  Petition— Exhibit 
— Consideration  of  on  Demubkeb. 

Where,  in  an  action  by  a  buyer  on  a  con- 
tract for  the  sale  of  personal  property,  the 
petition  was  amended  by  the  filing  of  the  writ- 
ten contract  as  an  exhibit,  the  exhibit  was 
properly  considered  on  demurrer  to  the  amended 
petition. 
4.  Save— Rkquibino  Filino  or  Exhibit. 

Where  a  written  contract  for  the  sale  of 
personal  property  constituted  the  l>asis  of  the 
buyer's  action  for  the  possession  of  the  prop- 
er^, be  was  properly  required  to  file  the  con- 
tract as  an  exnibit  nnder  a  rule  to  require  him 
to  make  his  petition  more  specific  aa  to  the  eon- 
tract  of  purchase. 

Appeal  from  C51rcnlt  Oonrt,  Owen  Conntsr. 

"Not  to  be  officially  reported." 

Action  by  J.  B.  Gibson  against  W.  A.  Bay. 
Judgment  for  defendant  tnd  plaintiff  ap- 
peals.   Affirmed. 

James  H.  Settle,  for  appellant  James 
Hemphill  and  Strother  &  Oaunt  for  appellee. 

BARKER,  J.  This  Is  an  action  tor  the 
specific  recovery  of  a  lot  of  tobacco,  alleged 
to  consist  of  about  5,600  pomida,  stored  In 
two  bams  on  the  farm  of  J.  O.  Frazler 
situated  In  Owen  county,  Ky.,  and  as  an 
ancillary  remedy  a  writ  of  delivery  was  sued 
out  under  section  180  of  the  Civil  Code  of 
Practice.  Upon  a  rule  to  require  the  plain- 
tlfl  to  make  his  petition  more  specific  as  to 
the  contract  of  purchase  of  this  tobacco,  the 
appellant  (plaintiff)  filed  as  an  exhibit  with 
the  petition  the  following  writing:  "Owen- 
ton,  Ky.,  April  7,  1004.  We  have  sold  our 
crop  of  tobacco  to  J.  B.  Gibson  at  (f  10.00)  ten 
dollars  per  hundred  lbs.  all  round,  to  be 
delivered  at  Gibson's  barn  In  good  condition. 
W.  R.  Ray."  To  the  petition  thus  amended, 
a  general  demurrer  was  Interposed  by  the  de- 
fendant (appellee),  and  sustained  by  the 
court  Appellant  declining  to  amend  his  pe- 
tition further,  It  was  dismissed,  from  which 
Judgment  he  has  appealed. 

The  petition,  without  the  exhibit  shows  on 
its  face  that  the  contract  was  for  the  pur- 
chase of  the  crop  of  tobacco  as  a  whole  at  an 
agreed  price  per  pound,  but  that  until  weigh- 
ed the  sum  total  of  the  purchase  price  could 
not  be  ascertained.  With  the  exhibit  In  and 
considered  as  a  part  of  the  petition.  It  ap- 
pears that  In  addition,  the  tobacco  was  to  be 


delivered  at  Gibson's  bam  in  good  condition 
at  some  future  time.  The  question  presented 
for  adjudication  Is  whether  or  not  the  con- 
tract of  sale  under  consideration  was  such  as 
passed  the  title  to  the  vendee  and  entitled 
him  to  Immediate  possession.  If  so,  his  ac- 
tion was  properly  brought  and  the  demur- 
rer should  have  been  overruled.  If,  however, 
the  contract  left  the  title  of  the  property  In 
the  vendor  until  some  act  should  be  done  or 
performed,  then  the  appellant  was  not  en- 
titled to  sue  for  the  possession  of  the  proper- 
ty, but  only  to  an  action  for  damages  for  a 
breach  of  the  contract 

The  rule  Is  well  established  that  If  by  a 
contract  of  sale  of  personalty  anything  re- 
mains to  be  done  by  the  vendor,  such  as 
weighing  for  the  purpose  of  ascertaining  the 
extent  of  the  property  or  the  amount  of  the 
purchase  price  to  be  paid,  then  the  title  does 
not  pass  to  the  vendee,  but  remains  In  the 
vendor.  In  the  case  of  Crawford  ▼.  Smith 
and  Others,  7  Dana,  61,  it  Is  said:  "But  If 
by  the  contract  of  sale  anything  Is  to  be  done 
by  the  vendor,  for  ascertaining  the  weight 
or  extent  or  price  of  pnq>erty  sold  by  him. 
and  there  be  no  otlpnlatlon  for  passing  the 
title  before  such  thing  shall  have  been  done, 
then  the  law  adjudges  the  right  of  property, 
as  well  as  that  of  possession,  to  be  In  the 
vendor  until  after  he  shall  have  ascertained 
the  weight  extent  or  price  of  the  propoty 
contracted  to  be  sold.  Tbtis  a  sale  of  tobacco 
at  a  fixed  price  per  hundred  weight  to  be 
ascertained  by  weighing,  will  not  oonstruc- 
tlvely  vest  the  right  of  property  In  the  vendee 
until  eittec  the  tobacco  shall  have  been  weigh- 
ed, and  the  entire  quantity  and  price  of  It 
thus  rendered  certain,  according  to  the  Inten- 
tion of  the  parties.  But  as  soon  as  the 
weifiit  of  the  tobacco  shall  have  been  proper- 
ly ascertained,  the  property  will,  eo  Instante. 
vest  in  the  purchaser,  even  though  he  may  not 
yet  be  entitled  to  the  possession  of  It  vritbont 
paying  the  price  or  assuring  the  payment  of 
it  according  to  the  terma  of  the  sale.  Tondi- 
stone,  225;  Dyer,  30a;  Felae  v.  Wray,  3 
East  102;  Hanson  v.  Meyer,  6  Bast  614; 
Rugg  V.  Minot  11  Oast  210 ;  Withers  v.  Uas. 
4  Camp.  237."  Also:  Thompson  v.  Brannln, 
Brand  &  Glover,  94  Ky.  480,  21  S.  W.  1057: 
Herrman  v.  Whltescarver's  Adm'r,  88  Ky. 
633,  IS  S.  W.  103;  Brown  &  Long  v.  Chllds 
&  Co.,  2  Duv.  814;  Miller  v.  Somerset  Cedar 
Post  &  liumbor  Co.,  51  S.  W.  615,  21  Ky.  Law 
Rep.  424. 

We  think  the  petition,  without  the  exhibit 
shows  on  Its  face  that  the  tobacco  had  to  be 
weighed  before  It  could  be  paid  for ;  but  with 
the  exhibit  In  there  can  be  no  question  on  this 
point  The  contention  of  counsel  for  appel- 
lant that  the  exhibit  should  not  be  considered 
In  testing  the  question  as  to  whethw  or  not 
the  demurrer  to  the  petition  should  have  been 
sustained  Is  untenable.  In  the  case  of  Com- 
monwealth V.  Ll  y.  B.  &  L.  Ass'n  No  3, 
82  S.  W.  437,  26  Ky.  Law  Rep.  734,  on  this 
subject  the  court  speaking  through  Judge 
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Bobaon,  said:  "^he  original  and  amended 
articles  of  Incorporation  were  filed  vrlth  the 
amended  answer  of  the  defendant,  and,  while 
an  exhibit  will  not  make  a  bad  pleading  good, 
an  exhibit  will  be  considered  by  the  court 
against  the  pleader  when  it  is  filed  by  him. 
We  most  therefore,  construe  these  articles  of 
incorporation  in  determining  whether  the  de- 
murrer to  the  amended  answer  should  have 
been  sustained."  See,  also,  Bush  t.  Madeira's 
Heirs,  14  B.  Mon.  212. 

Th  complaint  by  appellant  that  the  trial 
jQdge  should  not  have  required  blm  to  file 
the  exhibit  under  consideration  is  unfounded. 
He  was  not  Injured  by  this  ruling  of  the 
conrt  EWen  if  the  contract  bad  not  been 
filed  with  the  petition.  In  the  end  he  was 
bound  to  stand  or  fall  by  its  terms,  as  it 
constituted  the  basis  of  his  action.  The  con- 
tract being  produced  on  the  trial,  and  its 
genuineness  admitted,  as  a  question  of  law 
appellant's  claim  of  right  to  the  possession 
of  the  tobacco  was  bound  to  falL 

Judgment  affirmed. 


TOUNQ'S  ADM'R  v.  LOUISVILLB  & 

N.  E.  CO. 

(Conrt  of  Appeals  of  Kentucky.    Not.  17, 1905.) 

1.  AOMINISTBATOBa     07     KONBESIOKRT     DEOK- 
DC!«T3  —  WHIH     AFFOINTKD   —  ACTION     BT 

—  Wborofui.  Dkath  —  JuBiSDionoH    or 

CODKTT  COUBT. 

Ey.  St  1803,  {  1057,  gives  the  county  court 
exclusive  Jurisdiction  to  appoint  penmnal  rep- 
resentatives. Section  3896  provides  that  the 
conrt  having  jnrisdictlon  shall  grant  admlnis- 
tntion  to  the  relatives  of  a  decedent  who  ap- 
ply therefor,  preferring  the  surviving  husband 
or  wife,  and  then  such  others  as  are  next  en- 
tiUed  to  distribution.  Section  8897  provides 
ttat.  If  no  such  persons  apply  at  the  second 
county  court  from  the  death  of  an  intestate, 
the  conrt  may,  in  its  discretion,  grant  adinini»- 
tration  to  a  creditor  or  to  any  other  person. 
Beld,  that  where  a  nonresident  intestate,  having 
at  the  time  no  domicile  in  the  state  and  no 
next  of  kin,  distributee,  or  creditor  residing 
tb«rdn,  la  killed  in  a  county  of  the  state  by  the 
negligence  of  any  person  or  corporation,  the 
county  court  may  appoint  an  administrator  at 
the  first  term  of  the  court  succeeding  the  death. 
Z  Sake — Removal  or  Adxinibtbatob  atteb 
Second  CouNTy  Coubt. 

Under  said  sections  (ECy.  8t  1903,  H  1057, 
3806k  3897X  the  removal  of  the  administrator 
after  the  second  county  court  from  decedent's 
teth  could  be  made  only  for  cause,  and  dece- 
dent's mother,  who  wy  a  nonresident  and  could 
not  qualify  herself,  had  no  right  to  dictate  to 
the  conrt  who  should  be  apiwmted  administra- 
tor in  her  stead. 

Appeal  from  Circuit  Court;  Whitley 
County. 

"To  be  officially  reported." 

Action  by  John  Young's  administrator 
against  the  Lonlsrllle  A  Nashville  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

T.  Z.  Morrow,  W.  R.  Henry,  and  B.  U 
Stephens,  for  appellant  Benjamin  D.  War- 
fleld.  J.  W.  Alcorn,  and  B.  W.  Hines,  for  ap- 
pelteeu 


NTTNN,  J.  This  action  was  instituted  in 
the  Whitley  circuit  court  by  the  adminis- 
trator of  John  Young  against  the  appellee, 
in  whlirh  damages  were  sought  on  account 
of  the  alleged  negligence  of  the  company  in 
the  killing  of  decedent  in  the  county  of  Whit- 
ley. The  petition  alleged  that  the  decedent 
was,  at  the  time  of  his  death,  a  nonresident  of, 
and  had  no  domicile  in,  the  state  of  Ken- 
tucky. The  appellee  in  one  paragraph  of 
its  answer  alleged  that  the  administrator,  in 
whose  name  the  action  was  brought,  was  not 
the  next  of  kin  to  the  decedent  that  the 
letters  of  administration  were  granted  at 
the  first  term  of  the  Whitley  county  conrt 
subsequent  to  the  death  of  decedent,  that 
by  reason  thereof  his  appointment  was  void, 
that  he  was  not  at  the  time  of  the  institu- 
tion of  this  suit,  the  administrator  of  deceas- 
ed, and  that  be  had  no  authority  to  institute 
the  same.  To  this  portion  of  defendant's 
answer  appellant  interposed  a  demurrer, 
which  was  overruled  by  the  court,  and  ap- 
pellant excepted.  Appellant  filed  his  reply, 
in  which  be  incor];>orated  the  following: 
"The  plaintiff,  for  reply  to  the  second  para- 
graph of  defendant's  answer,  says  that  at 
the  time  of  the  death  of  his  intestate  said 
Intestate  was  a  nonresident  of  the  common- 
wealth and  bad  no  domicile  therein;  that 
each  and  all  of  the  next  or  any  kin  of  in- 
teatate  were  nonresidents  of  this  state;  and 
that  he  had.  at  the  time  of  bis  death  and  at 
the  time  of  plalntUTs  appointment  as  bis  ad- 
ministrator, neither  wife,  widow,  nor  kin  of 
any  degree  of  affinity  or  consanguinity,  nor 
distributee  nor  creditor,  residing  In  this  com- 
monwealth or  domiciled  therein,  at  either  of 
the  times  aforesaid.  He  avers  that  his  ap- 
pointment as  administrator  was  made  by  the 
presiding  judge  of  the  Whitley  county  court 
for  the  purpose  of  instituting  and  prose- 
cuting this  action  for  the  benefit  of  the  es- 
tate of  Intestate."  To  this  reply  appellee 
filed  a  demurrer,  which  was  sustained  by 
the  court,  and,  tbe  appellant  declining  to 
plead  further,  bis  action  was  dismissed,  and 
the  case  is  before  this  court  for  review. 

Tbe  single  question  presented  for  con- 
sideration on  this  appeal  is  whether  tbe 
county  court  of  this  state,  in  which  a  non- 
resident intestate  is  killed  In  that  county  by 
tbe  negligence  of  any  person  or  incorpora- 
tion, when  at  tbe  time  intestate  has  no 
domicile  in  this  commonwealth  and  has  no 
next  of  kin,  distributee,  or  creditor  residing 
therein,  can  appoint  an  administrator  at  tbe 
first  term  of  the  court  succeeding  the  death ; 
or  is  the  court  without  jurisdiction  to  ap- 
point until  aftor  tbe  second  term  has  passed? 
By  a  demurrer  to  this  reply,  the  appellee 
admitted  that  appellant's  Intestate  was  a 
nonresident  bad  no  domicile  in  this  state, 
had  no  next  of  kin  in  any  degree,  had  no 
distributee  in  this  state,  and  was  not  in- 
debted to  any  citizen  or  resident  of  this 
commonwealth,  and  that  tbe  appointment 
was  made  by  tbe  county  court  tftb»  county 
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In  which  the  killing  occorred  for  the  sole 
purpose  of  bringing  this  action.  The  ad- 
mlsBion  is  to  the  effect  that  there  was  no 
person  in  esse  in  this  state  that  could  have 
demanded  an  appointment  as  administrator- 

There  was  no  rejoinder  to  the  effect  that 
the  intestate  owned  any  estate  in  this  state 
to  be  administered.  It  is  well  settled  that 
a  foreign  administrator  cannot  sue  In  such 
case,  and  that  a  nonresident  of  the  state 
cannot  qualify  as  the  personal  representa- 
tive in  this  state,  and  that  prior  to  the  adop- 
tion of  section  241  of  the  present  Constitu- 
tion and  the  enactment  of  section  6  of  the 
Kentucky  Statutes  of  1903,  thereunder  a 
personal  representative  could  not  be  ap- 
pointed for  a  nonresident  decedent,  unless 
it  affirmatively  appeared  to  the  court  that 
such  decedent  left  property  in  this  state  to 
be  administered.  See  Badford  v.  Radford. 
5  Dana,  166 ;  L.  &  N.  B.  B.  Co.  ▼.  Brantlay's 
Adm'r,  96  Ky.  308,  28  S.  W.  477.  49  Am.  St 
Bep.  289;  Brown's  Adm'r  v.  Louisville  &  N. 
B.  Co.,  97  Ky.  229, 30  S.  W.  639 ;  Hall's  Adm'r 
V.  Louisville  &  N.  B.  Co.,  102  Ky.  483,  43  S. 
W.  698,  80  Am.  St  Bep.  368,  and  the  cases 
there  cited.  In  the  Brown  and  Hall  Cases, 
supra,  it  was  expressly  decided  that  under  the 
sections  of  the  Constitution  and  Statutes  re- 
ferred to  the  county  court  had  the  power 
to  appoint  a  personal  representative  for  a 
nonresident  decedent  whose  death  was  caus- 
ed by  the  wrongful  act  of  negligence  of 
any  person  or  corporation,  although  the  de- 
cedent left  no  property  In  the  state  to  be  ad- 
ministered. In  these  cases  it  was  decided 
that,  strictly  speaking,  such  a  claim  was 
not  a  debt  or  demand  belonging  to  or  owned 
by  the  decedent  at  the  time  of  bis  death; 
neither  was  it  strictly  personal  estate  of  the 
decedent,  but  under  the  sections  of  the  Con- 
stitution and  Statutes  referred  to  a  right 
of  action  was  expressly  given  to  an  adminis- 
trator, which  necessarily  implied  the  right 
to  have  an  administrator  appointed  by  the 
local  courts  for  the  purpose  alone  of  insti- 
tuting an  action  to  recover  damages  for  the 
tort  Under  these  authorities  the  Whitley 
county  court  undoubtedly  had  the  right  to 
appoint  an  administrator  for  the  decedent 

The  only  question  remaining  to  be  de- 
termined is  whether  its  appointment  of  the 
appellant  was  void  for  the  reason  that 
it  appointed  him  before  the  second  term  of 
the  county  court  after  the  death  of  the  de- 
cedent By  section  1057,  Ky.  St  1903,  the 
county  court  is  given  exclusive  jurisdiction 
to  appoint  personal  representatives.  By  sec- 
tion 3896  it  is  provided  the  court  having 
Jurisdiction  shall  grant  administration  to 
the  relations  of  the  deceased  who  apply  for 
the  same,  preferring  the  surviving  husband 
or  wife,  and  then  such  others  as  are  next 
entitled  to  distribution.  By  section  3897  it 
is  provided  that  if  no  such  persons  apply 
for  administration  at  the  second  county 
court  from  the  death  of  an  intestate,  the 
court  may  grant  administration  to  a  credit- 


or or  to  any  oCher  person  in  the  discretion 
of  the  court  These  last  two  sections  were 
enacted  for  the  purpose  of  giving  the  kin  or 
creditors  of  the  decedent  the  preference  of 
appointment  This  was  the  only  purpose  of 
these  sections.  It  is  conceded  in  this  case 
that  the  decedent  had  neither  kin  nor  credit- 
ors residing  in  this  state;  hence  there  could 
be  no  aiq;>lication  of  these  sections  to  the 
case  at  bar.  The  only  necessity  for  waiting 
for  the  arrival  of  the  second  term  of  the 
court  is  to  afford  an  opportunity  for  the 
next  of  kin  or  creditors  to  apply  for  the 
appointment  When  the  reason  for  tiM  role 
does  not  exist,  the  rule  ceases. 

Appellee's  counsel  contends  that  the  power 
to  appoint  any  pwson  as  administrator  at 
the  first  term  of  the  court  after  tlie  death 
of  the  decedent  depends  upon  the  question 
as  to  whether  or  not  the  person  to  be  ap- 
pointed is  a  distributee  of  the  estate  of  de- 
ceased; that  the  relationship  is  a  Jurisdic- 
tional fact  and  vrithout  it  the  court  had  no 
Jurisdiction  ,to  appoint  any  other  than  a  dis- 
tributee until  after  the  second  term  of  the 
county  court  after  the  death  of  the  dece- 
dent We  cannot  agree  to  this  proposition. 
Section  1057  of  the  Statutes  confers  the  Ju- 
risdiction upon  the  county  court  The  other 
sections  referred  to  delay  him  in  the  exer- 
cise of  that  Jurisdiction  until  after  the  sec- 
ond county  court  for  the  benefit  of  the 
relatives  In  case  they  see  proper  to  apply. 
But  when  there  are  no  relatives,  as  in  this 
case,  there  can  be  no  reason  for  the  delay 
by  the  county  court  in  the  exercise  of  its 
Jurisdiction. 

Appellee  contends  that  the  case  of  TTndet^ 
wood  ▼.  Underwood's  Adm'r,  111  Ky.  968. 
65  S.  W.  130,  is  conclusive,  and  determines 
the  case  in  its  favor.  That  case  is  unlike 
this.  It  was  between  citizens  of  tlila  state, 
and  the  application  for  the  removal  of  the 
administrator  was  made  by  one  who  bad 
such  an  Interest  as  g^ave  him  standing  In 
court  In  addition  to  this  the  case  is  gov- 
erned by  section  3905,  Ky.  St  1908,  which 
prohibited  a  county  court  from  placing  ttf* 
settlement  of  a  decedent's  estate  In  th« 
hands  of  the  public  administrator  before  the 
expiration  of  three  montlis  from 'the  deatb 
of  the  decedent  The  public  administrator 
is  an  official  of  the  county,  and  he  executes 
one  bond  for  the  faithful  discharge  of  his 
duties,  which  is  to  secure  all  estates  referred 
to  him  under  the  Statutes.  He  has  no 
power  to  receive  and  the  court  has  no  po'w«r 
to  refer  estates  to  him  for  settlement  ex- 
cept in  accordance  with  the  provisions  ot 
section  3905  ot  the  Statutes. 

The  appellee  in  its  answer  alleged  that  tbe 
county  court  had  removed  the  appellant 
as  administrator  and  appointed  one  A.  J. 
Sullivan  in  his  stead;  that  this  was  upon 
the  motion  of  Mary  Wherry,  the  motlier 
of  decedent  who  resided  in  the  state  of 
North  Carolina.  The  lower  court,  on  mo- 
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tlon  of  appellant,  atmck  out  this  part  of  the 
answer.  If  one  who  had  the  preference  un- 
der the  Statutes  had  appeared  before  the 
second  county  court  after  the  death  of  the 
deceased  and  made  application  to  be  ap- 
pointed as  the  administrator,  and  had  been 
<]aallfled  to  act  as  such  administrator,  then 
it  was  within  the  power  of  the  court,  and 
Its  duty,  to  have  set  aside  the  order  ap- 
pointing appellant  and  permitted  that  per- 
son to  qualify.  After  the  second  county 
«ourt  from  decedent's  death  the  removal 
«onld  have  been  made  only  for  cause.  Mary 
Wherry,  being  a  nonresident  of  the  state, 
could  not  qualify  herself,  and  she  had  no 
right  to  dictate  to  the  court  who  should 
be  appointed  administrator  In  her  stead,  al- 
though it  is  usual  and  proper  to  give  due 
consideration  to  her  wishes.  See  the  case 
of  Triplett  V.  Wells,  Utt  Sel.  Cas.  49. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  cooBlstant 
herewith. 


COMMONWEAT^TH  v.  GREGORY. 
(Court  of  Appeals  of  Kentucky.  Nov.  15, 1906.) 

1.  iNDicTifxirr — FoLLowiNO  Statute. 

To  render  an  Indictment  good  by  following 
tte  language  of  a  statute,  it  must  contain  a 
statement  of  every  fact  necessary  to  constitute 
the  offense,  and  the  offense  as  stated  In  the 
statnte  must  be  complete  in  itself. 

[Ed.  Note.— For  cases  in  pofait,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  g|  289- 
2»4,J  

2,  BotmDABiBS — DrBTRUcnoir  of  Moircifisrrs 

IWMCTMBNT. 

Ky.  St.  1903,  i  1228,  makes  It  an  offense 
for  any  one  to  fraudulently  and  willfully  re- 
move or  destroy  a  corner  tree  or  corner  stone 
of  a  boundary  or  survey.  Section  1256  mEikfls 
it  an  offense  to  willfully  and  knowingly  destroy 
a  comer  tree.  Held,  that  an  indictment  charging 
that  defendant  did  "unlawfully,  fraudulently, 
and  willfully  cut  down  and  destroy  a  comer 
tree  to  a  survey  and  tract  of  land"  belonging  to 
a  certain  person  sufficiently  charges  an  offense 
under  section  1228. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Boundaries,  |  282.] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  otBclally  reported." 

Greyfus  Gregory  was  indicted  for  the 
destruction  of  a  comer  tree.  A  demurrer 
was  sustained  to  the  indictment,  and  the 
commonwealth  appeals.    Reversed. 

N.  B.  Hays,  Atty.  Gen.,  and  Chas.  H. 
Horrte,  for  the  Commonwealth.  J.  P.  Har^ 
rlflon,  for  appellee. 

NUNN,  J.  The  appellee  was  Indicted  by  a 
grand  Jury  of  the  Wayne  circuit  court  for 
the  destmction  by  him.  of  a  comer  tree 
to  tbe  rarvejr  of  land  belonging  to  William 
Phipps.  Tbe  court  sustained  a  demurrer  to 
tbe  indictment,  and  the  commonwealth  has 
appealed. 

Tbe  Indictment  Is  aa  follows :  "The  grand 
Jury  of  Wayne  county,  ta  the  name  and  by 


the  authority  of  the  commonwealth  of  Ken- 
tucky, accuse  Greyfus  Gregory  of  the  crime 
of  fraudulently  and  willfully  cat  down  and 
destroy  a  corner  tree  to  the  survey  of  any 
tract  of  land,  committed  in  manner  and  form 
as  follows,  viz. :  The  said  Greyfus  Gregory, 
on  the  Ist  day  of  March,  1904,  before  the 
finding  of  this  indictment  and  in  the  county 
and  state  aforesaid,  did  nnlawfnlly,  fraudu- 
lently, and  willfully  cut  down  and  destroy  a 
corner  tree  to  a  survey  and  tract  of  land 
belonging  to  Wm.  Phipps,  against  the  peace 
and  dignity  of  tbe  commonwealth  of  Ken- 
tucky." 

Counsel  for  the  parties  appear  to  be  la- 
boring under  a  mistake.  They  discuss  the 
case  upon  the  idea  that  the  indictment  was 
drawn  under  the  provision  of  section  1250, 
Ky.  8t  1903,  which  provides  that  If  any 
person  willfully  and  knowingly,  without  felo- 
nious intention,  destroys  a  corner  tree  to  any 
tract  of  land,  he  shall  be  fined  not  less  than 
$10  nor  more  than  $2,000.  The  indictment 
was  drawn  to  punish  the  appellee  for  tbe 
violation  of  section  1228  of  the  Kentucky 
Statutes  of  1903,  which  reads  as  follows: 
"If  any  person  shall  fraudulently  and  will- 
fully remove,  deface,  cut  down  or  destroy  a 
corner  tree  or  corner  stone  of  the  boundary 
of  this  state,  or  to  the  survey  of  any  tract 
of  land,  he  shall  be  confined  In  the  peniten- 
tiary not  less  than  one  nor  more  than  five 
years."  It  appears  that  the  court  sustained 
tbe  demurrer  for  the  reason  that  It  was  not 
charged  in  the  Indictment  that  the  destrac- 
tlon  of  the  tree  was  without  the  consent 
of  Phipps. 

The  indictment  follows  the  language  of  the 
statute.  The  general  rule  Is  that,  to  render 
an  indictment  good  by  following  the  language 
of  the  statute,  it  must  contain  a  statement 
of  every  fact  necessary  to  constitute  the 
offense.  The  offense  as  stated  in  the  statute 
must  be  complete  In  Itself.  Construing  this 
Indictment  by  this  general  rule,  we  are  of 
opinion  that  It  charges  appellee  with  an 
offense.  He  Is  charged  with  frandulently 
cutting  down  and  destroying  a  corner  tree 
to  the  survey  of  land  belonging  to  Wm. 
Phipps.  The  words  "fraud"  and  "fraudu- 
lently" have  a  well-defined  and  known  mean- 
ing In  law.  Appellee  is  presumed  to  and 
must  have  known  that  by  the  use  of  the 
word  "frandolently,"  as  used  in  the  statute 
and  Indictment,  he  was  charged  with  de- 
stroying this  corner  tree  with  the  wrongful 
intent  and  purpose  of  obtaining  an  tmfalr 
advantage  and  secnring  for  himself  or  an- 
other the  lands  or  property  of  some  otho: 
person. 

The  appellee  contends  that  under  tbe  au- 
thority of  the  cases  of  Commonwealth  v. 
Moore,  SO  S.  W.  873.  17  Ky.  Law  Rep.  212, 
and  Commonwealth  t.  Asher  Lumber  Co., 
82  S.  W.  136,  17  Ky.  Law  Rep.  642,  the 
lower  court  properly  sustained  the  demur- 
rers to  the  indictments  in  these  cases.  But 
the  cases  dted  are  unlike  the  one  at  bar. 
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In  the  cases  referred  to  the  indictment 
charged  that  the  defendant  "nnlawfuUy" 
took  and  carried  a^ray  timber,  etc.,  in  the  one 
case;  in  the  other,  that  the  defendant  "un- 
lawfully" placed  the  brand  of  the  Asber 
Lumber  Company  on  logs,  the  property  of 
Charley  Walters.  The  lower  court  sustained 
the  demurrer  to  each  of  the  Indictments, 
and  this  court  affirmed  the  Judgments  upon 
the  ground  that  the  charge  of  "unlawfully" 
taking  and  carrying  away  timber,  or  placing 
brands  on  saw  logs,  was  only  the  conclusion 
of  the  pleader.  These  cases  in  effect  decide 
that  the  first  part  of  section  1286  does  not 
state  facts  sufficient  to  constitute  an  offense. 
Hence  the  necessity  of  alleging  that  the 
taking  of  the  property  or  the  branding  of 
the  logs  was  without  the  consent  of  the 
owner.  To  charge  a  person  that  he  had 
unlawfully  done  an  act  la  merely  the  con- 
olusion  of  the  person  making  the  charge. 
Persons  have  different  views  with  reference 
to  things  that  are  lawful  and  unlawful,  but 
not  so  with  reference  to  a  charge  that  one 
fraudulently  and  willfully  committed  an  act. 
The  mind  of  every  person  at  once  concludes 
that  the  person  charged  committed  the  act 
with  the  evil  intent  and  purpose  to  injure 
another,  or  to  gain  some  unfair  advantage 
for  himself  or  another.  In  our  opinion  the 
language  of  section  1228,  Ey.  St  1903,  con- 
tains every  fact  necessary  to  constitute  an 
offense,  and,  as  the  indictment  follows  it, 
the  demurrer  should  have  been  overruled. 
For  the  reasons  Indicated,  the  Judgment 
Is  reversed,  and  cause  remanded  for  pro- 
ceedings consistent   herewith. 


HOSKINS  v.  H08KIN8. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1905.) 

1.  DrvoBCB  —  Appeai.  —  Review  —  Coottlict- 

INO  EVIDEMOB. 

A  decree  based  on  conflicting  evidence  in  a 
divorce  case  will  not  be  disturbed  on  appeal. 

[S!d.  Note. — For  cases  in  point,  we  voL  17, 
Cent  Dis-  Divorce,  S  572.] 

2.  Same— Ctjstodt  of  Ghildbeit. 

Where,  in  divorce,  it  appeared  that  the  hus- 
band drank  freely,  though  the  wife's  petition 
was  dismissed.  It  was  proper  for  the  trial  conrt 
to  recognize  the  wife's  right  to  custody  of  the 
children,  boys  under  seven  years  of  age;  the 
husband  being  given  ample  opportunity  to  see 
them. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Divorce,  I  777.] 

Appeal  from  Circuit  Court  Butler  County. 

"Not  to  be  officially  reported." 

Suit  by  Leila  Hoskins  against  iTohn  Hob- 
kina.  From  a  decree  dismissing  the  petition, 
plaintiff  appeals.    Affirmed. 

Greene  &  Vanwlnkle  and  Speed  Guffy, 
for  appellant    A.  Thatcher,  for  appellee. 

BARKER,  3.  This  action  was  instituted 
by  the  appellant,  Leila  Hoskins,  against  her 
husband,  John  Hoskins,  In  the  Butler  circuit 
court  for  the  purpose  of  obtaining  a  Judg- 
ment of  divorce  a  Tiacolo  matrimonii.    The 


grounds  alleged  are  that  the  husband  for  six 
months  next  before  the  institution  of  the 
action  had  habitually  behaved  toward  the 
wife  In  such  a  cruel  and  inhuman  manner  as 
to  indicate  a  settled  aversion  to  her,  and  to 
destroy  permanently  her  peace  and  happiness, 
and  that  he  had  a  confirmed  habit  of  drunk- 
enness of  more  than  12  months'  duration,  ac- 
companied with  a  wasting  of  his  estate,  with- 
out suitable  provision  for  the  maintenance 
of  his  wife  and  children.  The  parties  liti- 
gant have  two  children:  the  older  a  boy  of 
seven  years,  +he  younger  a  boy  of  two  years 
old.  The  appellee  (defendant)  by  answer 
placed  in  issue  the  material  allegations  of  the 
petition,  and  upon  the  trial  the  chancellor 
dismissed  the  petition,  from  which  the  wife 
has  appealed. 

The  evidence  in  this  case  is  quite  conflict- 
ing and  very  unsatisfactory.  A  careful  study 
of  the  record  leads  us  to  the  conclusion  that 
the  husband  drinks  entirely  too  much  whisky 
for  his  own  good,  as  well  as  that  of  his 
family;  the  preponderance  of  the  evidence 
showing  tliat  he  Is  frequently  under  the  in- 
fluence of  Intoxicants,  although  seldom.  It 
ever  totally  Incapacitated  by  reason  of  It 
As  usual  in  such  cases,  up  to  a  certain  point 
of  inebriety,  he  is  inclined  to  be  "funny"  or 
humorous.  Passing  beyond  that  stage,  he  be- 
comes quarrelsome  and  disagreeable.  There 
is  nothing  in  the  record  to  show  that  be  ever 
either  used  physical  violence  towards  his 
wife  or  threatened  so  to  do.  It  Is  certain 
that  he  was  frequently  Jealous  of  her.  she 
being  younger  than  he,  and  when  under  the 
Influence  of  liquor  inclined  to  chide  her  about 
other  men.  There  is  some  ground  for 
suspicion  that  appellant  was  not  always  as 
prudent  in  her  conduct  and  speech  as  a  wife 
should  be,  but  we  think  there  is  nothing  in 
the  record  which  tends  to  reflect  upon  her 
integrity  as  a  woman.  The  appellee  Is,  prac- 
tically, a  general  laborer,  and  like  many  of 
his  class,  works  In  a  desultory  fashion,  sel- 
dom laboring  longer  than  to  acquire  a  suffl- 
ciency  for  the  needs  of  the  present  hour. 
When  sober,  he  Is  amiable  and  kind  to  bis 
family. 

Upon  the  cold  record  as  it  is  presented  to 
US,  we  are  of  opinion  that  the  case  might 
well  have  been  decided  either  way;  but  the 
chancellor  was  on  the  ground,  knew  or  knew 
of  the  parties  and  their  witnesses,  as  well 
their  standing  in  the  community,  and  he. 
from  his  point  of  vantage,  concluded  that  the 
prayer  of  the  wife  should  be  denied,  doubt- 
less being  largely  influenced  in  this  con- 
clusion by  the  hope  that  the  parties  stil] 
entertain  an  affection  for  each  other,  al- 
though the  passions  of  the  present  estrange- 
ment may  have  obscured  its  influence,  and 
that  time  will  flnd  for  them  a  new  tryst  at 
which  they  may  reconsecrate  their  broken 
vows  and  realize  their  former  dream  of  ccm- 
Jugal  felicity.  It  has  always  been  the  rule 
of  this  court  to  place  great  reliance  npou 
the  judgment  <^|„||>^  chancellor  upon  con- 
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tested  issues  of  fact,  and  this  Is  pecnliarly 
true  In  divorce  cases.  The  wife  seems  to 
hare  possession  of  the  children,  and  the  Judg- 
ment of  the  chancellor  recognizes — very 
proi)erly,  we  think — her  right  under  the  clr- 
cnmstances  to  keep  them,  giving  the  husband 
ample  opportunity  to  see  them  whenever  he 
so  desires.  We  do  not  think  a  man  who 
drinks  as  freely  as  appellee  should  have  the 
possession  or  control  of  the  little  boys,  es- 
pecially at  this  period  of  their  lives,  when 
their  character  for  good  or  evil  Is  being 
formed. 
Judgment  affirmed. 


COMMONWBAI/TH  T.  BARBOUR. 
(Court  of  Appeals  of  Kentucky.    Nov.  16,  1905.) 

1.  Cbimirai.  Law  —  Election   bt  Comhon- 

WKAI,TH. 

WheM  two  or  more  laws  are  violated  by 
accused's  act,  the  commonwealth  may  elect 
under  which  law  It  will  prosecute. 

2.  iKTozicATiRO    LiQuoaa  —  Cbiuirai,   Or- 
FENSES— PBosBCirnoNS— Blxction  bt  Coir- 

KONWKAI.TH. 

One  selling  Intoxicating  liquor  in  a  local 
option  district  may  be  prosecuted,  at  the  elec- 
tion of  the  commonwealth,  either  under  the 
iceneral  law  (Ky.  St.  1903,  i  1304)  punisbiog 
the  sale  of  liquors  without  a  license  or  under 
the  local  option  law,  since,  when  the  local 
option  law  is  put  In  effect  in  any  locality,  under 
section  2554,  laws  that  are  not  inconsistent 
with  the  local  option  law  remain  in  force. 
Paynter  and  Nnnn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Oldham  County. 

"To  be  officially  reported." 

Ben  Walker  Barbour  was  Indicted  for 
selling  liquors  without  a  license,  and  from 
a  judgment  dismissing  the  indictment  the 
comnaonwealth   appeals.    Reversed. 

N.  B.  Hays,  for  the  Commonwealth.  J. 
S.  Morris,  for  appellee. 

HOBSON,  O.  J.  Appellee,  Barbour,  was 
indicted  for  the  offense  of  selling  spirituous, 
vinous,  and  malt  liquors  without  license  in 
Oldham  county,  under  section  1304,  Ky.  St. 
1903,  which  provides  for  a  fine  for  the  of- 
fense of  not  less  than  $20  nor  more  than 
$100.  The  commonwealth  Introduced  evi- 
dence on  the  trial  tending  to  show  that  the 
defendant  was  guilty.  He  thereupon  show- 
ed by  the  derk  that  an  election  had  been 
held  under  the  local  option  law,  resulting 
ngalnst  the  sale,  and  that  the  certiflcate  had 
been  entered  on  the  order  book  of  the  county 
court.  By  that  act  the  penalty  for  selling 
intoxicating  liquors  in  a  local  option  locality 
Is  a  fine  of  not  less  then  $60  nor  more  than 
$100,  or  conflnement  in  the  county  Jail  for 
not  less  than  10  nor  more  than  40  days, 
or  twtb  such  fine  and  imprisonment,  in  Vthe 
discretion  of  the  Jury.  On  this  i^oof  the 
court  dismissed  the  indictment,  on  the 
ITTonnd  that  the  commonwealth  in  a  local 
option  community  must  proceed  under  the 


local  option  statute  and  not  nnder  the  gener- 
al law.  From  this  Judgment  the  common- 
wealth appeals. 

The  general  rule  is  that,  where  two  or 
more  laws  provide  redress  for  the  same 
wrong,  the  person  seeking  to  punish  the 
wrong  may  proceed  under  either  law  at  his 
election.  Bishop  on  Statutory  Crimes,  { 
163d.  In  the  same  work.  In  section  1027,  it 
is  said,  referring  to  statutes  against  liquor 
selling:  "An  offender's  conduct  will  often 
be  found  to  have  violated  more  than  one  of 
the  provisions  of  these  statutes.  Then,  as 
in  other  criminal  cases,  he  may  be  proceeded 
against  for  any  crime  which  can  be  carved 
out  of  it,  at  the  election  of  the  prosecuting 
power."  The  same  rule  is  applied  where  a 
.statute  has  prescribed  a  punishment  for  a 
common-law  offense.  The  defendant  may 
be  proceeded  against  under  the  statute  or 
as  at  common  law.  Commonwealth  t. 
Bowe^  112  Ky.  482,  66  S.  W.  29.  A  great 
many  illustrations,  of  the  al)ove  may  b» 
given.  Thus,  If  a  man  cuts  another,  he 
may,  on  the  same  proof,  at  the  election  of 
the  commonwealth,  be  indicted  for  mayhem 
or  malicious  cutting,  or  If  he  kills  another 
he  may  be  indicted  for  the  common-law  of- 
fense of  mnrder  or  manslaughter,  or  for  th» 
statutory  offense  prescribed  by  section  1151, 
Ky.  St  1003.  The  same  act  may  be  punish- 
ed as  burglary  under  section  1159,  or  as  th» 
felonious  breaking  of  a  house  under  section 
1162.  So,  too,  the  same  act  may  be  Indicted 
as  a  breach  of  the  peace  or  as  an  assault 
and  battery.  Comelison  v.  Goipmonwealth^ 
84  Ky.  688,  2  S.  W.  236. 

Implied  repeals  are  not  favored.  The 
commonwealth,  In  framing  the  prosecution, 
may  often  better  punish  the  offender  by 
proceeding  for  the  lesser  penalty  than  risk 
being  defeated  altogether  in  a  iM:ocecdlng 
to  recover  the  larger.  This  right  of  the 
prosecution  is  as  old  as  the  common  law 
and  is  universally  recognized.  In  the  case 
before  us  it  Is  a  valuable  right;  for.  If  the 
commonwealth  proceeds  under  the  local  op- 
tion law  and  there  is  any  defect  in  the  pro- 
ceeding to  put  the  law  In  force,  the  de^ 
fendant  escapes  punishment,  however  guilty 
he  may  be.  In  numerous  cases  proceedings 
to  put  the  law  in  force  have  been  held  void. 
On  the  other  hand,  if  the  commonwealth 
proceeds  under  the  general  law,  while  a 
smaller  penalty  Is  inflicted,  the  prosecution 
avoids  assuming  the  burden  of  showing  that 
the  local  option  law  is  in  force.  Where  the 
defendant  has  sold  whisky  In  Tlolation  of 
law,  be  has  violated  the  general  law  In 
selling  without  license,  although  he  may 
have    also   violated   the   local   option    law. 

The  iocal  option  law  is  enacted  under  sec- 
tion 61  of  the  Constitution,  which  requires 
the  General  Assembly  to  provide  by  general 
law  a  means  for  taking  the  sense  of  the 
peopte  locally  as  to  the  sale  of  splrltttous, 
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vlnoiiB,  and  malt  llquon.  When  the  law  1b 
put  In  effect  in  any  locality,  under  section 
2B54,  Ky.  St  1903,  all  inconsistent  laws  in 
tbat  locality  are  no  longer  in  force,  but  laws 
tbat  are  not  inconsistent  remain  In  force. 
Tbe  local  option  act  is  a  part  of  tbe  Ken- 
tucky Statutes.  The  purpose  of  the  act  is  to 
prevent  the  granting  of  license  and  stop 
the  sale,  if  the  people  so  vote.  When  It  is 
adopted,  the  penalties  provided  by  tliat  act 
may  °be  enforced  in  the  locality  where  it  is 
adopted;  but  these  penalties  are  merely 
cumulative,  and  tbe  commonwealth  is  not 
required  to  prosecute  alone  under  the  local 
option  law,  but  may  at  its  election  proceed 
under  any  general  statute  applicable  to  the 
offense,  precisely  as  in  other  cases.  There 
la  nothing  in  tbe  local  option  statute  to  ex-, 
cept  it  out  of  the  operation  of  the  rule 
governing  other  statutes. 

In  the  case  of  Commonwealtb  v.  Powell, 
e2  S.  W.  19,  22  Ky.  Law  Rep.  1932,  the  de- 
murrer to  tbe  indictment,  which  was  simi- 
lar to  tbe  one  before  us,  had  been  sustained 
by  the  circuit  court  On  appeal  the  Judg- 
ment was  reversed,  and  the  Indictment  was 
held  good.  There  was  no  other  question  be- 
fore tbe  court  in  tbat  case.  In  the  subse- 
quent case  of  Baker  v.  Commonwealth,  64 
8.  W.  657,  23  Ky.  Law  Rep.  898,  tbe  ques- 
tion was  suggested  by  tbe  court  but  no 
opinion  was  expressed  on  it  In  Raubold  v. 
Commonwealth,  B4  8.  W.  17,  21  Ky.  Law 
Rep.  112K,  it  was  held  that  the  local  statute 
continued  in  force,  notwithstanding  the 
adoption  of  the  local  option  law,  and  not- 
withstanding the  fact  that  the  local  act  made 
tbe  guilt  of  the  vendor  depend,  not  alone 
upon  his  own  act  of  selling,  but  on  the  use 
to  which  the  vendee  pot  the  liquor  obtained. 
This  ruling  that  tbe  local  acts  continue  In 


force,  and  prosecutions  may  be  bad  under 
them,  notwithstanding  tbe  adoption  of  tbe 
local  option  law,  lias  been  followed  in  a 
number  of  subsequent  cases.  See  Locke  v. 
Commonwealth,  74  S.  W.  654,  25  Ky.  Law 
Rep.  76;  Crigler  r.  Commonwealth,  87  S. 
W.  276,  27  Ky.  Law  Rep.  918,  and  cases 
cited. 

Our  attention  is  called  to  the  fact  that  in 
Allen  V.  Commonwealtb,  10  Ky.  Law  Rep. 
280,  and  Wooton  v.  Commonwealtb,  15  Ky. 
Law  Rep.  495,  it  was  held  by  the  superior 
court  that  in  localities  where  the  local  op- 
tion law  is  in  force,  persons  who. Illegally 
sell  liquor  must  be  proceeded  against  under 
ttiat  law,  and  not  under  the  general  law; 
but  we  cannot  concur  In  tbe  reasoning  or 
conclusion  of  the  court.  He  who  sells  liquor 
in  violation  of  law  violates  the  general  law, 
and  the  wrong  is  no  less  a  violation  of  tbat 
act  because  he  cannot  get  license.  If  he 
cannot  get  license,  he  has  no  right  to  sell. 
If  be  sells  when  be  cannot  get  license,  he 
is  no  less  guilty  under  the  general  law  than 
if  he  could  get  license  and  failed  to  do  so. 
Tbe  commonwealtb  must  Indict  under  tbe 
local  option  act  and  show  it  to  be  in  force, 
in  order  to  inflict  the  greater  pena'yty;  but 
if  there  is  doubt  as  to  tbe  local  option  law 
being  in  force,  or  difficulty  of  proving  the 
fact  the  commonwealth  may  well  prefer,  as 
in  other  cases,  to  prosecute  for  the  lesser  of- 
fense. As  the  defendant  has  violated  both 
laws,  he  cannot  complain  tbat  be  is  prose- 
cuted for  the  lesser,  rather  than  for  tbe 
greater,  offense. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

PAYNTER  and  NUNN,  JJ..  dissent 
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STEINACKER  et  aL  t.  OAST  et  al. 
{Court  of  Appeals  of  Kentucky.    Dec.  7,  1005.) 

1.  MURICIPAI,  COBFOBATIONB  —  PUBLIO  IjC- 
FBOVCUENTS— SFECIAI,  ABSKSSMENTS— PBOF- 
EBTT    SCBJ-XCT    TO. 

A  square,  bounded  on  the  east  by  P.  street, 
on  the  north  by  O.  street,  on  the  west  by  F. 
street,  and  on  the  south  by  C.  street,  had  pro- 
jected partially  through  it,  from  P.  street  west- 
ward, 8.  street,  which  ended  at  an  alley  170 
feet  east  of  F.  street  Held,  that  the  city,  on 
improving  S.  street,  properly  charged  the  cost 
thereof  on  the  property  lying  north  and  south 
of  it  to  the  points  midway  to  the  next  streets. 

2.  SaICB— STRKETS— BXIBTENCE. 

S.  street  was  60  feet  wide.  Abutting  lots 
had  been  sold  for  the  erection  of  buildings 
fronting  on  it.  It  was  improved  as  a  highway 
for  the  accommodation  of  those  going  to  and 
from  that  part  of  the  city.  Held,  that  it  was 
a  public  street  within  the  statutes,  and  an  im- 
provement of  It  was  not  an  internal  improve- 
ment, the  cost  of  which  should  be  borne  by  the 
entire  property  in  the  square. 

8.   DkDICATION— STBKETS— ACCBPTANOB. 

A  council  of  a  city,  which,  on  the  recom- 
mendation of  its  board  of  public  works,  adopts 
an  ordinance  directing  the  improvement  of  land 
dedicated  aa  a  street,  accepts  the  dedication, 
within  Ky.  St.  1903,  §  2832. 

Appeal  from  Circuit  Court,  JefTeraon  Ootm- 
ty,  Chancery  Branch,  First  Division. 

"Not  to  be  oflSdally  reported." 

Action  between  J.  G.  Stelnacker  and  oth- 
tfrs  and  Jacob  Oast  and  others.  From  a 
Judgment  for  the  latter,  the  former  appeal. 
Affirmed. 

U.  A.,  D.  A.  ft  J.  G.  Sachs,  for  appellants. 
Wm.  Furlong,  for  appellees. 

O^EAR,  J.  A  square,  bounded  on  the  east 
by  Preston  street,  on  the  north  by  Oak  street, 
on  the  west  by  Floyd  street,  and  on  the  south 
by  Camp  street.  In  the  city  of  Louisville,  had 
projected  partially  through  It,  from  Preston 
street  westward,  another  street,  known  as 
Stein  Court  It  did  not  traverse  the  block, 
but  Its  westward  extremity  ended  at  an  alley, 
170  feet  east  of  Floyd  street.  The  city  of 
liOulsTllIe  through  Its  general  conndl  adopted 
an  ordinance  for  the  Improvement  of  Stein 
Court  by  paving  the  roadway  with  vitrified 
brick.  The  western  end  of  the  street  not 
opening  Into  another  street,  the  property  at 
that  end  of  the  court  could  not  be  treated  as 
property  within  a  square  bounded  by  regular 
streets  for  purposes  of  Improvement  It  was 
proper  for  the  ordinance  to  define  the  taxing 
district  which  was  to  bear  the  cost  of  the 
improvement,  as  It  did  by  charging  its 
cost  upon  the  property  lying  north  and  sooth 
of  Stein  Court  to  points  midway  to  the 
streets  next  occurring. 

It  Is  contended  for  appellants,  who  are 
property  owners  within  the  taxed  district, 
that  Stein  Court  la  not  a  street,  but  that  It 
Is  only  an  alleyway,  or  an  Internal  Improve- 
ment, the  cost  of  which  should  be  borne  by  all 
the  property  In  the  square.  Stein  Court  Is 
£0  feet  wide,  and  traverses  the  most  of  the 
block.  Abutting  lots  have  been  sold  for  the 
erection  of  buildings  fronting  on  the  court. 
88S.W.— 81 


It  Is  Improved  as  a  highway  for  the  accom- 
modation of  those  going  to  and  from  that 
part  of  the  city.  But  for  the  alleyway.  It 
Is  true.  It  would  be  a  cul-de-sa&  Nevertheless 
It  Is  such  a  highway  as  makes  It  a  public 
street  within  the  meaning  of  the  word  as 
used  In  the  statutes.  Elliott  on  Roads  and 
Streets,  S  28;    2  Cyc.  p.  133. 

Further  objection  Is  made  to  the  validity 
of  the  apportionment  warrants,  on  the  ground 
that  the  answer  pleads,  that  the  city  <of 
Louisville  had  not  by  ordinance  accepted  the 
dedication  of  Stein  Court  as  a  public  street. 
Ky.  St  1903,  i  2882.  The  court  Is  of  opinion 
that  when  the  common  council  of  the  city, 
upon  the  recommendation  of  the  board  of 
public  works,  has  by  ordinance  directed  the 
improvement  of  a  thoroughfare  as  a  street, 
that  is  a  sufildent  acc^tance  of  the  dedi- 
cated lands. 

Perceiving  no  error  In  the  record,  the  Jud|^ 
ment  is  affirmed. 


MARK'S   ADM'R  et  al.  ▼.   BOARDMAN. 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 1906.) 

Executobs  A.KD  Aduinibtbatobs  —  CLxaa 
AOAiNST  Estate— Cabe  or  Deceased. 
A  sister,  who  cared  for  her  brother  at  her 
home  during  his  last  illness,  nursing  liim  and 
performing  for  him  unpleasant  menial  services, 
his  presence  at  her  home  being  of  no  benefit 
to  her,  bnt  a  positive  detriment,  was  entitled 
to  enforce  her  claim  for  nursing  and  menial 
services  against  her  brother's  estate. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  22, 
Gent.  Dig.  Executors  and  Administrators,  S 
783.] 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"Not  to  be  officially  reported." 

Settlement  action  by  Josle  Boardman 
against  H.  R.  Mark's  administrator  tind 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Lewis  Apperson,  for  appellants.  Robert  H. 
Winn,  for  appellee. 

NUNN,  J.  Appellee  and  H.  R.  Mark,  de- 
ceased, were  brother  and  sister.  Appellant 
B.  F.  Mark  Is  the  administrator,  and  the 
other  appellants  are  the  decedent's  brothers, 
sisters,  nieces,  and  nephews.  H.  R.  Mark 
died  a  bachelor  and  without  a  will  on 
August  9,  1901.  '  On  October  17,  1900,  he  left 
his  home,  and  went  to  the  borne  of  the  ap- 
pellee, and  lived  with  her  until  his  death. 
During  this  time  he  was  addicted  to  the  use 
of  both  morphine  and  whisky,  and  frequently 
became  drunk,  and  be  was  In  the  last  stages 
of  consumption.  With  these  three  afflictions 
combined.  It  made  It  very  unpleasant  for 
those  about  him,  and  especially  for  the  ap- 
pellee, who  was  compelled  to  nurse  and  care 
for  him.  He  apparently  at  times  had  .  no 
control  over  the  action  of  his  kidneys  and 
lower  bowels,  or  at  least  he  permitted  nature 
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to  take  its  course  In  his  bedroom,  and  he 
coughed  and  expectorated  constantly  upon  the 
floor  and  walls  of  the  room.  She  fed  and 
prepared  extra  dishes  for  him,  washed  his 
sheets,  and  changed  his  linen,  and  performed 
other  menial  labor  for  him,  which  consumed 
a  great  portion  of  her  time.  Appellee  was  a 
widow,  with  five  boys  of  tender  years,  and 
the  presence  of  deceased  at  her  home  was  of 
no  benefit  to  her,  but  a  positive  detriment 
Deceased  left  personalty  of  the  value  of 
about  $1,200  and  a  valuable  farm.  Appellee 
Instituted  this  action  to  settle  his  estate  and 
presented  a  claim  tor  $591  for  board,  nursing, 
care,  and  attention  furnished  and  rendered 
by  her  to  the  decedent  as  stated.  Her  claim 
was  contested  by  the  administrator  and  some 
of  the  heirs.  She  did  not  prove  any  express 
contract  for  the  payment  to  her  for  these 
things,  and  the  court  upon  the  trial  adjudged 
that  she  was  not  entitled  to  recover  any- 
thing on  her  claim  for  board  by  reason  of 
the  inhibition  of  section  2178,  Ky.  St,  but 
allowed  her  $350  on  her  claim  for  nursing 
and  other  menial  labor  performed  for  him, 
and  credited  that  sum  by  $102,  the  value 
of  some  colts  and  calves  given  by  H.  B.  Mark 
to  some  of  the  children  of  appellee.  From 
this  Judgment  appellants  have  prosecuted 
this  appeal. 

They  contend  that  she  was  not  entitled 
to  any  part  of  her  claim,  and  refer  to  the 
cases  of  Reynolds  v.  Reynolds,  18  S.  W.  617, 
13  Ky.  I^aw  Bep.  783;  Wayman  v.  Wayman, 
22  S.  W.  557,  16  Ky.  Law  Rep.  374 ;  Price  ▼. 
Price's  Hx'r,  39  S.  W.  429,  19  Ky.  Law  Bep. 
211 ;  Lowe's  Adm'r  v.  Webster,  43  S.  W.  217, 
19  Ky.  Law  Bep.  1208 ;  and  Fralley's  Adm'r 
V.  Thompson,  49  S.  W.  13,  20  Ky.  Law  Rep. 
1179— In  support  of  their  posIOon.  It  will 
be  observed  in  all  or  nearly  all  of  these 
cases  that  the  parties  received  a  direct  bene- 
fit or  advantage  in  being  or  residing  together, 
and  in  most  of  them  the  parties  making  the 
charge  resided  in  the  household  of  the 
persons  whose  estate  was  sought  to  be 
charged.  Most  all  cases  denying  recompense, 
under  such  circumstances,  are  those  where 
there  has  been  a  mutuality  of  benefit  In 
the  case  at  bar  there  was  no  mutuality  of 
benefit  The  benefit  was  all  upon  the  side 
of  H.  R.  Mark,  the  deceased..  The  allowance 
by  the  court  of  that  portion  of  appellee's 
claim  for  nnrslng,  etc.,  was  proper  under  the 
circumstances  proven  In  this  case.  See 
Thomas  v.  Arthur,  7  Bush,  246,  Turner  v. 
Moberly's  Adm'r,  14  Ky.  Law  Rep.  628 ;  Fral- 
ley's Adm'r  V.  Thompson,  49  S.  W.  13,  20 
Ky.  Law  Rep.  1179;  Dance's  Adm'r  v.  Mag- 
ruder,  80  S.  W.  1120,  26  Ky.  Law  Rep.  220; 
Durr  V.  Durr,  82  S.  W.  581,  26  Ky.  Law  Rep. 
855;  and  Galloway's  Adm'r  v.  Galloway,  70 
S.  W.  48,  24  Ky.  Law  Rep.  857. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  affirmed. 


TURNEB  V.   OOMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 
1905.) 

L  CBiiaifAi,  Law— TBANsna  or  Cass— No* 
TICK  or  Motion— AssioNMENT  of  Ebbob. 
An  assignment  of  error  that  a  crimiiial 
prosecution  was  transferred  to  another  ooonty 
without  notice  to  defendant's  counsel,  as  re- 
quired by  statute,  is  unavailable,  where  neither 
the  bill  of  exceptions  nor  the  record  showed 
that  any  objection  was  made  for  that  reason,  or 
that  counsel  asked  the  court  to  pass  the  motion 
for  the  transfer  and  to  give  him  an  opportunity 
to  prepare  therefor  and  to  obtain  witnesses 
showing  that  the  transfer  should  not  be  made, 
or  for  any  purpose. 

2.  Homicide- SELT-DETXitBi— iHsiBUonoHB 
— Pbejudioial  Ebbob. 

Where  deceased  was  shot  by  defendant 
during  a  difficulty  between  defendant  and  an- 
other, and  there  was  no  pretense  that  deceased 
assaulted  defendant  or  any  one,  an  instmction 
on  self-defense  as  applicable  to  an  assaolt  by 
deceased,  while  neither  necessary  nor  proper, 
was  not  prejudicial  to  defendant 

3.  Saui— Modification  of  Instbuction. 

Where,  in  a  prosecution  for  mnrder,  de- 
fendant claimed  that  he  shot  deceased  by  mis- 
take while  acting  in  self-defense,  during  a  dif- 
ficulty with  a  third  person,  but  there  was  con- 
tradictory evidence  that  defendant  made  the 
first  assault  and  commenced  to  shoot  befote 
any  effort  to  shoot  him  was  made  by  the  third 

Serson,  a  modification  of  an  instruction  on  self- 
efense  that  if  defendant  began  the  difficulty 
by  assaulting  such  third  person  with  a  deadly 
weapon,  when  it  did  not  reasonably  appear  to 
him  to  be  necessary  to  protect  himself  from 
immediate  danger  of  death  or  great  bodily 
harm  reasonably  appearing  to  defendant  to  be 
about  to  be  inflicted  on  him  by  the  third  jierson, 
the  jury  could  not  acquit  on  the  grounds  of 
self-defense  and  apparent  necessity,  was  proper. 

4.  Witnesses— ExAKiHATiOR — IixuffrsATioH 
bkfobe  Jubt. 

In  a  prosecution  for  mnrder,  it  was  not 
improper  for  the  prosecuting  attorney  to  cause 
a  person  to  stand  before  the  jury  and  put  on 
the  vest  worn  by  deceased  the  night  of  the 
shooting,  to  Illustrate  the  correctness  of  the 
commonwealth's  theory  as  to  the  manner  of 
the  shooting  and  the  position  of  the  parties  at 
the  time. 

Appeal  from  Circuit  Court,  Lee  Coonty. 
"Not  to  be  officially  reported." 
John  D.  Turner  was  convicted   of  man- 
slaughter, and  appeals.    Affirmed. 

Ira  Julian,  S.  T.  Cope,  and  Thos.  E.  Blakey, 
for  appellant    Gourley  &RedwIne  andChes-      i 
ter  Gourley,  for  the  Commonwealth. 

NtJNN,  J.    Appellant  was  indicted  by  the      ' 
grand  Jury  of  Breathitt  county  at  Its  Febru- 
ary term,  1905,  for  the  murder  of  one  Irvln      | 
Allen  by  shooting  and  killing  him  with  a  pis- 
tol.   At  the  same  term  the  commonwealth's 
attorney  filed  a  statement  in  court  to  the  effect      I 
that  lawlessness  existed  in  Breathitt  county 
to  such  an  extent  that  the  officens  of  the  coun- 
ty whose  duty  it  was  to  summon  witnesses 
and  Jurors  would  be  deterred  and  prevented 
from  discharging  their  duty,  and  the  Jurors 
Impaneled  in  the  case  would  be  deterred  and 
prevented    from    rendering   a    fair   and    im- 
partial verdict,  and  asked  the  court  to  trans- 
fer the  prosecution  to  some  count;  In  which 
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a  fair  and  Impartial  trial  could  be  had.  It 
appears  in  tbe  bill  of  exceptions  that  the  ap- 
pellant objected  to  the  transfer,  and  after 
argument  the  court  overruled  the  appellant's 
objection  and  made  an  order  transferring  the 
prosecution  to  Lee  county,  to  which  carder 
tbe  appellant  objected.  Ihls  Is  tbe  first 
ground  assigned  by  appellant's  counsel  for  a 
reversal  of  the  judgment.  He  asserts  that 
tbe  transfer  was  Illegal,  for  the  reason  that 
no  notice  was  given  him  of  the  Intended  mo- 
tion made  by  the  commonwealth's  attorney 
tat  tbe  transfer  of  the  case,  and  that  he  did 
not  have  opportunity  to  prepare  for  the  mo- 
tion and  introduce  witnesses  showing  that 
the  transfer  should  not  have  been  made. 
While  It  is  true  that  the  statutes  require 
such  a  notice  to  be  given,  yet  It  Is  not  shown 
in  the  bill  of  exceptions  or  record  that  any 
objection  was  made  for  that  reason  or  that 
he  asked  the  court  to  pass  the  motion  and 
give  him  an  opportunity  to  obtain  witnesses 
for  the  purpose  stated  or  for  any  purpose. 
Hence  this  assignment  of  error  dannot  avail 
hhn.    . 

The  case  was  tried  In  Lee  county,  the  Jury 
convicted  him  of  manslaughter,  and  fixed  his 
punishment  at  confinement  in  the  peniten- 
tiary for  21  years.  The  court  overruled  the 
motion  for  new  trial,  and  he  has  appealed. 
Tbe  killing  occurred  on  the  evening  of  De- 
cember 24,  1004,  at  about  9  o'clock,  at  the 
residence  of  Roger  Little.  It  appears  from 
tbe  evidence  that  the  deceased,  Irvln  Allen, 
together  with  one  Letcher  Strong,  left  their 
bomes  and  traveled  about  eight  miles  to  the 
residence  of  Little,  arriving  there  about  sun- 
set They  inquired  of  Little  as  to  whether 
or  not  there  would  be  a  dance  there  that 
night,  and  he  answered  them  that  be  did  not 
know.  They  then  went  down  the  creek  to 
the  residence  of  one  Sam  Callahan  to  see 
some  girls,  as  they  stated.  They  were  both 
riding  one  horse,  carrying  a  Jug  of  whisky, 
and  Strong  had  a  double-barrel  shotgun.  They 
returned  to  Little's  at  the  time  stated.  Strong 
testified  that  when  they  arrived  at  the  gate 
they  bitched  their  horse  and  walked  to  the 
bouse  side  by  side;  he  carrying  the  gun  in 
his  right  hand  and  eating  candy  from  his 
left  When  he  stepped  upon  the  doorstep 
appellant  shot  him  with  a  pistol,  the  ball 
striking  him  in  the  breast  through  the  right 
lapel  of  bis  coat,  ranging  down  and  lodging 
under  tbe  skin  under  his  left  shoulder  blade. 
When  be  was  shot  he  dropped  to  his  knees, 
and  In  endeavoring  to  raise  his  shotgun  to 
shoot  it  fired.  The  appellant  then  fired  three 
more  shots  In  quick  succession,  all  of  them 
bitting  Irrin  Allen,  from  which  wounds  he 
died  Immediately. 

From  the  evidence  there  were  eight  or  ten 
persona  at  Little's  at  that  time  engaged  In 
dancing.  It  appears  that  appellant  and  a 
friend  bad  just  arrived.  Appellant  states 
that  he  bad  just  removed  his  overshoes  when 
Strong  stepped  upon  the  doorstep  with  ^ 


shotgun  in  both  hands  and  pointed  it  at  bim, 
when  he  knocked  it  to  one  side  with  his  left 
hand  and  it  fired;  that  he  then  Immediately 
shot  at  Strong  with  the  pistol,  and  continued 
to  fire  as  rapidly  as  possible  until  he  had 
fired  four  shots,  at  the  time  believing  that  he 
had  fired  all  four  shots  at  Strong;  that  he 
did  not  see  Irvln  Allen  at  all  upon  that  oc- 
casion, and  did  not  know  that  he  was  on  tbe 
premises,  and  did  not  know  that  he  had  killed 
him  until  the  next  day;  that  up  to  that  time 
he  was  laboring  under  the  impression  that 
he  bad  killed  Strong;  that  he  had  no  pre- 
vious difiiculty  with  either  Strong  or  Allen, 
and  had  no  ill  will  against  either;  that  he 
fired  In  his  self-defense,  believing  that  he  was 
about  to-be  killed  by  Strong  with  the  shot- 
gun; that  Strong  fired  the  second  barrel  of 
bis  gun  Immediately  after  he  fired  the  first 
shot  with  his  pistol.  Several  witnesses  pres- 
ent, but  who  did  not  see  the  shooting,  but 
who  heard  the  reports  of  the  weapons,  stated 
that  the  pistol  was  fired  first,  and  only  one 
shot  was  fired  from  the  shotgun,  and  three 
pistol  shots  in  quick  succession.  Four  or  five 
witnesses,  some  of  whom  were  present  and 
saw  it,  corroborate  the  appellantfs  thediry  of 
the  difficulty.  Some  of  them  saw  Ir^in  Al- 
len, and  others  did  not;  but  all  agree  that  he 
took  no  part  in  the  difficulty  and  was  not 
armed.  Appellant  accounts  for  his  mistake 
In  shooting  Allen,  instead  of  Strong,  tbe  last 
three  shots,  by  the  fact  that  It  was  in  the 
nighttime,  with  only  a  firelight  in  the  room, 
with  deceased  and  Strong  on  the  outside,  and 
the  further  fact  that  the  discharge  of  the 
weapons  produced  a  great  cloud  of  smoke, 
and  he  could  see  only  the  form  of  a  perswi 
on  the  outside,  and  be  believed  that  it  was 
Strong  continuing  in  the  attempt  to  kill  him. 
Appellant  and  his  witnesses  stated  that  the 
first  shot  fired  by  Strong  struck  the  jamb 
rock  of  the  fireplace  and  the  second  struck 
the  doorsteps.  The  commonwealth's  witnesses 
stated  that  the  marks  on  the  Jamb  rock  were 
not  caused  by  the  discharge  of  a  load  of  shot 
against  It  The  commonwealth  also  proved 
by  two  witnesses  that  they  had  heard  ap- 
pellant make  threats  against  Irvln  Allen 
some  two  or  three  weeks  prior  to  the  killing; 
that  he  had  stated  that  he  was  going  to  kill 
him  on  account  of  some  poetry  that  AIl«t 
had  written  with  reference  to  him  and  his 
sister.    The  appellant  denied  this. 

The  court  gave  to  the  jury  the  ordinary  In- 
structions on  murder,  voluntary  manslaughter, 
and  self-defense,  all  as  applied  to  Irvln  Allen, 
and  then  gave  the  following:  "The  courjt  In- 
structs the  jury  that  If  they  believe  from  the 
evidence  that  at  the  time  the  defendant  shot 
and  killed  Irvln  Allen,  if  be  did  shoot  and 
kill  him,  that  defendant  was  In  immediate 
danger  of  death  or  great  bodily  harm  then 
about  to  be  inflicted  on  bIm,  or  which  reason- 
ably appeared  to  defendant  about  to  be  In- 
flicted on  him,  by  Letcher  Strong,  then  the 
defendant  had  the  right  to  use  such  force  as 
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reasonably  appeared  to  him  to  be  necessary 
to  protect  himself  from  death  or  great  bodily 
harm  at  the  hands  of  said  Strong,  and  If  the 
Jury  believe  from  the  evidence  that  at  a 
time  when  defendant  was  In  Immediate  dan- 
ger of  death  or  great  bodily  harm  then  abont 
to  be  inflicted  on  him,  or  which  reasonably 
appeared  to  defendant  aboat  to  be  Inflicted 
on  him,  by  Letcher  Strong,  he  (defendant) 
shot  at  said  Strong  and  missed  blm,  and  ac- 
cidentally and  unintentionally  shot  and  killed 
Irvin  Allen,  then  the  Jury  will  find  the  de- 
fendant not  guilty,  upon  the  grounds  of  self- 
defense  and  apparent  necessity;  but  tblB 
Instruction  Is  subject  to  this  modification: 
that  if  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant began  the  dlflSculty  in  which  said  Allen 
was  killed  by  assaulting  Letcher  Strong  with 
a  deadly  weapon,  when  It  did  not  reasonably 
appear  to  him  to  be  necessary  to  protect  him- 
self from  Immediate  danger  of  death  or  great 
bodily  harm  then  about  to  be  Inflicted  on  him, 
or  which  reasonably  appeared  to  defendant 
about  to  be  Inflicted  on  blm,  by  said  Strong, 
then  and  In  that  event  the  Jury  cannot  acquit 
the  defendant  upon  the  grounds  of  self-de- 
fense and  apparent  necessity."  There  is  no 
pretense  that  Irvln  Allen  made  an  assault 
upon  appellant,  or  upon  any  one,  and  there- 
fore It  was  not  necessary  or  proper  to  give 
the  Instruction  on  self-defense  as  applicable 
to  an  assault  made  by  Allen;  but  it  could 
not  have  been  prejudicial  to  appellant  The 
Instruction  quoted  gave  the  correct  law  of 
self-defuse  as  applicable  to  the  facts  proven. 
Appellant's  only  claim  was  that  he  was  de- 
fending himself  from  assaults  made  upon 
him  by  Strong. 

The  appellant  seriously  objects  to  the  mod- 
ification of  this  Instruction.  If  there  had 
been  no  proof  contradicting  his  theory  of  the 
difficulty,  it  would  have  been  very  prejudicial 
to  him;  but  according  to  the  testimony  for 
the  commonwealth  the  appellant  made  the 
first  assault,  and  commenced  to  shoot  with 
his  pistol  before  any  effort  was  made  by 
Strong  to  shoot  him,  and  this  modification 
was  added  to  meet  this  phase  of  the  testi- 
mony, which  was  proper.  See  Ross  v.  Com- 
monwealth, 65  S.  W.  4,  21  Ky.  Law  Rep. 
1344,  and  Godfrey  v.  Commonwealth,  21  S. 
W.  1047,  15  Ky.  Law  Rep.  3. 

Appellant  also  complains  of  the  conduct  of 
the  commonwealth's  attorney  In  hla  closing 
argument,  in  that  he  caused  a  person  to  stand 
up  before  the  Jury  and  put  on  the  vest  which 
was  worn  on  the  night  of  the  shooting  by 
Letcher  Strong,  to  illustrate  the  correctness 
of  the  theory  of  the  commonwealth  as  to  the 
manner  of  the  shooting  and  the  position  the 
parties  occupied  at  the  time.  This  court,  In 
the  case  of  Herron  v.  Commonwealth,  64  S. 
W.  432,  23  Ky.  Law  Rep.  782,  decided  that 
such  an  illustration  by  the  commonwealth's 
attorney  was  not  improper. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


HAWKINS   V.   NICHOLAS  COUNTY. 
(Court  of  Appeals  of  Kentucky.    Nov.  22,  1905.) 

1.  Taxation— Refund  or  Iixeoai.  Taxks— 
Actions— Plbadino. 

A  complaint  by  a  taxpayer  to  recover  from 
the  county  sonia  collected  by  taxation  to  pay 
the  princii>al  and  interest  on  bonds,  on  the 
ground  that  the  bond  issue  was  Illegal  because 
the  proposition  therefor  was  not  submitted  to 
the  voters  in  compliance  with  Const.  K  157, 
16S,  must  allege  that  the  indebtedness  was 
created  since  the  adoption  of  the  Constitution 
on  September  28,  1891,  and  an  allegation  that 
the  bonds  were  Issued  In  1894  is  not  the  equiva- 
lent of  such  an  allegation. 

2.  Counties— Indbbtedhebs—Sttbkissioii   to 
VOTEBS— Necessity  . 

Where  a  county  debt  was  created  prior  to 
the  adoption  of  the  present  Constitunon,  the 
county  could  issue  bonds  to  pay  the  debt,  with- 
out submitting  the  question  to  the  voters,  as 
required  by  sections  157  and  158  of  such  Con- 
stitution. 
8.  Fleaoinq— Exhibits— Aides  or  DKnecrs. 

Statements  in  exhibits  filed  with  a  peti- 
tion may  I>e  used  against  the  pleader,  bnt  can- 
not serve  to  sappv  an  omitted '  material  al- 
legation. 

[IM.  Note. — For  cases  in  point,  see  voL  38l 
Cent.  Dig.  Pleading,  H  944-947.] 

4.  Taxation— Reeund  or  Iixeoai.  Taxbs— 
AonoNB— Pteadino. 
Where  a  petition  by  a  taxpayer,  on  behalf 
of  himself  and  other  taxpayers  to  recover  back 
illegal  taxes,  does  not  show  how  much  plain- 
tiff paid,  it  must  be  assumed  that  he  paid  the 
smallest  amount  that  could  be  collected,  and 
that  he  is  not  entitled,  because  of  the  smailness 
of  his  interest,  to  represent  the  other  taxpayers 
in  the  litigation. 
6.  Same— Suits  by  Taxpaykbs. 

A  suit  will  not  He  by  a  taxpayer,  on  behalf 
of  himself  and  other  taxpayers,  to  recover  back 
from  the  county  illegal  taxes  paid  to  the 
county,  which  the  county  has  paid  over  to  its 
creditors,  as  in  such  case  the  amount  of  any 
recovery  must  be  paid  by  the  taxpayers  them- 
selves, and  will  profit  them  nothiog. 

Appeal  from  Circuit  Court,  Nicholas  Gouaty. 

"Not  to  be  officially  reported." 

Action  by  M.  C.  Hawkins,  for  himself  and 
other  taxpayers,  against  Nicholas  caaatj. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Affirmed. 

W.  S.  Buckler,  for  appellant  Jamoa  H. 
Mlnogue,  for  appelle& 

BARKER,  J.  The  fiscal  court  of  the  coun- 
ty of  Nicholas,  In  1894,  issued  and  sold  $24,- 
000  of  county  bonds  for  the  purpose  of  pay- 
ing ocr  an  Indebtedness  theretofore  created 
in  building  or  repairing  the  county  court- 
house. In  order  to  meet  the  interest  and 
pay  the  principal  of  this  indebtedness,  tlie 
county,  for  the  various  years  from  18M  to 
1900,  inclusive,  levied  and  collected  a  tax  ap- 
on  all  the  property  within  the  county  sabject 
to  taxation.  Deeming  the  issuance  of  bonds, 
and  the  various  levies  to  pay  the  prindpal 
and  Interest  thereof.  Illegal,  the  appellant  in- 
stituted this  action  In  the  Nicholas  ditniit 
court  to  recover  from  the  county  the  aggre- 
gate sum  collected  by  the  taxation,  alleged 
to  be  $34,421.96.  This  action  the  appellant 
Instituted  In  his  own  name,  for  the  benefit 
of  himself  and  all  the  other  taxpayers  of 
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the  county  whose  property  had  been  subject 
to  the  iU^^l  aBsesament.  A  general  demur- 
rer to  the  petition  was  sustained,  and,  the 
appellant  declining  to  amend,  his  petition  was 
dismissed,  of  which  Judgment  he  now  com- 
pialna. 

The  cause  of  action  sought  to  be  maintain- 
ed by  appellant  is  based  upon  the  theory  that 
the  question  of  the  creation  of  the  indebtedr 
ness  and  the  issuance  of  the  bonds  therefor 
had  not  been  submitted  to  the  voters  of  Nich- 
olas county,  In  compliance  with  sections  157, 
158,  of  the  Constitution,  and  were  therefore 
Inralld,  and  the  various  levies  made  to  meet 
the  principal  and  Interest  were  also  invalid. 
A  careful  examination  of  the  petition  shows 
that  It  is  not  alleged  that  the  indebtedness 
was  created  since  the  adoption  of  the  pres- 
ent   Constitution.    It    is    alleged    that'  the 
bonds  were  issued  in  1894;    but  this  Is  not 
equivalent  to  alleging  that  the  Indebtedness 
was  created  since  the  28th  day  of  S^tember, 
1881,   wb«i  the  Constitution  was  adopted. 
Indeied,  the  order  of  the  fiscal  court  copied 
Into  the  petition  shows  that  the  indebtedness 
was  created  some  years  prior  to  1894;   the 
recitation  of  the  order  being  as  follows:    "It 
being  apparent  to  the  board  of  commissioners 
of  Nicholas  county. that,  in  addition  to  the 
Bums  heretofore  raised  by  levies  of  ad  va- 
lorem taxes  made  by  the  board  for  the  pur- 
pose of  erecting  a  new  county  courthouse  for 
said  county  and  improving  the  county  prem- 
ises surrounding  said  house,  it  will  require 
twenty-four  thousand  dollars  (124,000.00)  to 
complete  said   building  and  improvements, 
tlierefore  it  Is  ordered.    ••••••    This  shows 

that  the  building  of  the  county  courthouse 
bad  been  commenced  at  some  time  prior  to 
1894.  How  long  prior  la  not  shown;  but. 
In  order  to  sustain  the  cause  of  action  sought 
to  be  established  by  appellant,  it  was  In- 
comboit  upon  blm  to  allege  every  fact  neces- 
sary to  show  that  the  creatiou  of  the  in- 
debtedness was  unlawful.  If  the  debt  was 
created  prior  to  the  adoption  of  the  Con- 
Btltntlon.  then  the  county  bad  a  right  to  is- 
sue the  bonds  to  pay  it,  and  the  constitution- 
al Inhibition  Invoked  in  this  case  did  not 
apply.  City  of  Lexington  on  Appeal,  96  Ky. 
258,  28  S.  W.  665 ;  Aydelott  v.  South  Louis- 
ville, 28  S.  W.  717,  16  Ky.  Law  Eep.  166; 
Holzhauer  v.  City  of  Newport,  94  Ky.  896, 
22  S.  W.  762. 

Counsel  for  appellant,  seeming  to  realize 
the  Importance  of  the  omission  to  allege  the 
creation  of  the  debt  subsequent  to  the  adop- 
tlon  of  the  Constitution,  in  bis  brief  under- 
takes to  show  that  the  debt  was  created 
since  tben,  by  a  reference  to  statements  in 
the  exhibits  filed  with,  but  not  copied  into, 
the  petition.  These  exhibits  are  the  orders 
of  the  county  commissioners.  The  defect  In 
the  petition  cannot  be  cured  in  this  way. 
Statements  in  exhibits  filed  with  the  petition 
may  be  used  against  the  pleader,  but  cannot 
serve  to  supply  an  omitted  material  allega- 
tion.   Oommonwealth  v.  L.  V.  R  ft  L.  Ass'n 


No.  3,  82  8.  W.  435,  26  Ky.  Law  Bep.  781; 
Bush  V.  Madeira's  Heirs,  14  B.  Mon.  212; 
Huffaker  v.  National  Bank  of  Monticello,  12 
Bush,  287. 

It  is  not  shown  how  much  appellant  paid 
under  the  levies  of  which  he  complains.  Un- 
der the  rule  that  allegations  are  taken  most 
strongly  against  the  pleader,  in  the  absence 
of  any  specification  of  amount,  we  must  as- 
sume the  sum  paid  to  be  the  smallest  that 
could  possibly  be  collected,  and  this  brings 
the  case  within  the  reasoning  of  the  opinion 
In  Sparks,  &c.,  v.  Robinson,  Ac,  74  8.  W.  176, 
24  Ky.  Law  Rep.  2336.  In  that  case  the 
plaintiil  in  the  court  below  instituted  an 
action  in  behalf  of  himself  and  other  tax- 
payers to  recover  a  gross  sum  of  Illegal  taxes 
collected  by  the  sheriff,  and  on  the  question 
in  hand  it  was  said:  "But  the  one  essay- 
ing to  act  for  all  must  be  a  fair  representa- 
tive of  the  class,  and  this  he  must  show  to 
be  entitled  to  claim  the  right  It  was  not 
enough  that  he  should  belong  to  the  class 
whose  alleged  grievance  or  property  rights 
he  presumes  to  involve  in  litigation;  but 
he  must  show  such  an  interest  that  the 
court  may  see  that  his  motive  and  finan- 
cial concern  are  probably  In  harmony  with 
at  least  the  average  of  the  body.  It  will 
be  observed  that  the  Code  (section  2S)  makes 
this  right  permissive,  which  we  understand 
to  be  in  respect  of  the  above  rule,  and  to 
Involve  the  exerdsS  of  the  sound  Judicial 
discretion  of  the  chancellor.  If  this  were 
not  so,  then  one  with  but  slight  Interest  in 
fact,  but  actuated  by  some  other  motive  not 
common  nor  in  keeping  with  the  welfare 
of  those  be  would  represent,  could  involve 
their  property  in  a  litigation  to  be  conducted 
by  such  skill  and  labor  as  he  would  feel  war- 
ranted to  engage  in  his  own  small  affair. 
This  could  not  be  allowed.  Or,  e.  g.,  ap- 
pellant, with  an  interest  of  8  cents  only, 
volnnte^s  to  litigate  for  property  holders 
whose  possessions  are  over  $9,(X)0,000,  and 
whose  direct  pecuniary  concern  is  nearly 
115,000.  He  proposes  to  choose  for  them 
their  lawyer,  set  the  gauge  of  thrfr  liti- 
gation, control  in  a  large  measure  the  con- 
duct of  this  to-be  enormous  suit,  and  have 
charged  to  them  the  whole  of  the  costs  (for 
appellant's  portion  of  the  costs  could  not  be 
measured  in  any  denomination  of  money  to 
the  law).  This  is  a  case  to  which  certainly 
the  maxim.  The  law  does  not  notice  trifling 
matters  (de  minimis  non  curat  lex),'  applies. 
His  Interest  is  not  large  enough  for  the  law 
to  take  notice  of.  One  so  situated  will  not 
be  allowed  to  pester  the  courts  and  people 
by  raising  vexatious  exploitation  at  other 
people's  expense." 

There  Is  still  another  reason  for  affirm- 
ing the  Judgment  sustaining  the  demurrer 
to  the  petition.  The  law  never  authorizes 
a  vain  and  useless  thing.  Here  it  is  sought 
by  the  appellant,  as  a  taxpayer,  in  his  own 
behalf  and  that  of  the  other  taxpayers  of 
Nicholas  county,  to  recover  trora  themselves 
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taxes  which  they  have,  under  a  mlatake  aa  to 
Its  legality,  paid  over  to  their  creditors.  If 
successfal,  each  will  have  to  pay  precisely 
the  sum  he  has  already  paid  out  through 
error,  tn  addition  to  the  costs  of  the  action. 
Each  taxpayer  will  take  from  one  pocket  an 
amount  equal  to  that  he  has  lost  hereto- 
fore, merely  to  place  It  In  another  pocket, 
and  for  this  privilege  will  pay  the  costs  of 
this  litigation.  The  parties  plaintiff  and  de- 
fendant are  the  same  In  reality,  being  the 
taxpayers  of  Nicholas  county,  and  the  action, 
If  successful,  would  simply  Impose  an  ad- 
ditional misfortune  upon  them. 
The  Judgment  Is  affirmed. 


RAY   V.   NALLT   et   aL 
(Court  of  Appeals  of  Kentucky.    Nov.  8,  1006.) 

1.  Easements  —  Establishicknt — Pbxsobip- 

TION. 

Where  plaintiff  and  his  mother,  under 
whom  plaintiff  claimed,  had  for  more  than  23 
Tears  claimed  and  used  a  passway  over  the 
lands  of  another  as  a  matter  of  right  and  ad- 
versely to  that  other,  and  had  kept  the  stune 
in  repair  without  trouble  to  such  other,  plain- 
tiff had  a  right  to  the  paasway  by  prescription. 
[IJd.  Note. — For  cases  in  point,  see  vol.  17. 
Cent  Dig.  Basements,  If  22,  ZI,  28.] 

2.  Deeds  —  CoNBTBuoTioN  —  PBOPSMrr   Con- 

VETEU— APPUaTENANCXS. 

Whatever  is  in  use  for  the  land  as  an 
incident  or  appurtenance  thereto  passes  with 
and  is  conveyed  by  a  deed  to  the  Isiid,  whether 
mentioned  in  such  deed  or  not 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Deeds,  S  336.] 
8.  Easements  —  Pebmissivk   Enjoyment  — 

BUBDEN    OF    PBOOF. 

Twenty-three  years'  enjoyment  of  a  pass- 
way  over  the  land  of  another  under  a  claim 
of  absolute  right  raises  a  presumption  of  a 
grant,  and  places  on  the  owner  of  the  land  over 
which  the  passway  rung  the  burden  of  proving 
that  sndt  enjoyment  was  merely  permissive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  EasemenU,  §  89.] 

4.  Sams— RiOHT  as  against  Pubchasebs— 
Notice. 

A  purchaser  of  land  over  which  a  passway 
used  by  another  runs  is  charged  with  notice  of 
that  other's  right  to  the  passway. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Easements,  |  60.] 

5.  Same— Necessitt  of  Passwat. 

Where  a  right  to  a  passway  by  adverse  user 
for  more  than  15  years  is  shown,  the  questions 
of  the  necessity  or  convenience  of  the  passway 
are  immaterial. 

6.  Dedication— Abandonment. 

Where  the  owner  of  land  built  a  church 
thereon,  and  dedicated  a  cemetery  on  the  church 
lot  to  the  public  use,  and  opened  a  road  through 
his  land  in  order  to  give  access  to  the  church 
and  cemetery,  the  road  could  not  be  dosed  by 
a  subsequent  owner  of  the  land,  on  the  ground 
of  the  removal  of  the  church  to  another  lo* 
cality,  where  the  cemetery  still  remained  in 
use. 

7.  Same. 

Where  a  road  was  opened  by  a  landowner 
through  his  land  in  order  to  afford  access  to  a 
church,  the  removal  of  the  church  to  another 
locality  did  not  authorize  a  subsequent  owner 
of  the  land  to  close  the  road,  after  it  had  been 


used  by  the  public  for  a  sufficient  length  of  time 
to  make  It  a  road  by  prescription. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Dedication,  U  103,  106.] 

8.  8am»— Estoppel  to  Dent. 

An  owner  of  land,  who  allows  the  public 
to  use  a  strip  of  such  land  as  a  highway  under 
a  claim  of  right  for  a  lon^  period  of  years,  is  es- 
topped to  deny  a  dedication  to  the  public. 

[Ed.  Note. — For  cases  In  point  see  vol.  16, 
Cent  Dig.  Dedication,  H  20-22.] 

9.  Same— Aoceftanok. 

A  dedication  of  a  highway  may  be  im- 
pliedly accepted  by  long-continued  user  by  the 
public. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15. 
Cent  Dig.  Dedication,  H  73,  74.] 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  E.  B.  Ray  against  J.  H.  Nally 
and  others.  From  a  Judgment  of  dismissal, 
plalntlfl  ai^>eals.    Reversed. 

C.  T.  Atkinson,  for  appellant  Nat  W. 
Halstead  and  John  S.  Kelley,  for  appellees. 

SETTLE,  J.  The  appellant  B.  B.  Bay, 
claims  to  be  the  owner  by  grant  and  pre- 
scription of  a  passway  running  from  bis 
farm  In  Nelson  county  over  the  land  of  ap- 
pellee J.  H.  Nally  to  the  turnpike  leading 
from  Fairfield  to  Samuels,  a  village  and  rail- 
road station  on  the  line  of  the  Bardstown 
&  Louisville  Railroad  Company.  Appellee 
Nally  denies  that  ai^ellant  has  any  right  to 
the  passway  In  question,  notwithstanding  his 
use  of  it  for  more  than  16  years,  claims  that 
such  use  was  only  permissive,  Insists  that  he 
had  the  right  to  require  appellant  to  dis- 
continue Its  use,  and  admits  that  he  obstruct- 
ed the  passway  to  compel  him  to  do  so. 
These  arbitrary  acts  upon  the  part  df  ap- 
pellee Nally  caused  appellant  to  Institute 
this  action  In  the  circuit  court  for  the  pur- 
pose of  establishing  hla  alleged  right  to  the 
passway  and  by  mandatory  injunction  com- 
pelling appellee  to  remove  the  obstructions 
therefrom.  Upon  the  hearing  In  the  lower 
court  the  chancellor,  by  the  Judgment  rm- 
dered,  dismissed  the  action,  and  the  reversal 
of  that  Judgment  Is  sought  by  this  appeal. 

We  find  In  the  record  a  map,  whlcb  we 
make  a  part  of  this  opinion,  as  It  wUl  give 
an  understanding  of  the  situation  of  the 
several  roads  and  passways  therein  referred 
to. 

Ey>r  several  years  prior  to  1879,  one  Ports 
J.  Stoner  owned  408  acres  of  land  In  Nelson 
county,  which  included  the  lands  of  both  ap- 
pellant and  appellee  Nally.  It  also  adjoined 
the  farm  of  Wilson  Samuels,  upon  a  part  of 
which  the  village  and  railroad  depot  known 
as  "Samuels"  were  built  The  vlllBge  Is 
about  a  mile  from  the  Stoner  residence,  and 
Porter  J.  Stoner  had  a  passway  extending 
westwardly  from  his  residence  to  Samuels 
over  his  own  land  and  that  of  Wilson 
Samuels.  The  turnpike'  from  Samuels  to 
Fairfield,  which  passed  within  16  rods  of 
the  Stoner  farm  was  constructed  aad  oper- 
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ated  for  travel  in  1866.  By  using  as  a  road- 
way a  small  drain  or  branch  that  separated 
the  land  of  Samuels  from  that  of  one  Kurtz, 
Porter  J.  Stoner  had  access  to  the  pike  and 
a  better  road  to  the  village  of  Samuels  than 
throngli  Samuels'  farm.  To  secure  this  new 
route  Stoner  bought  of  Kurtz  on  the  east 
side  of  the  branch  a  strip  of  one-third  of 
an  acre  of  land  which  connected  his  land  with 
the  pike.  Thus  be  acquired  a  passway  to 
Samuels  along  the  drain.  After  purchasing 
of  Knrtz  he  abandoned  the  passway  over 
Samuels'  land,  and  thereafter  used  his 
original  passway  westwardly  through  big 
own  fields  tUl  he  passed  the  head  of   the 


branch,  and  thence  southwardly  ovot  his 
farm  and  the  Kurtz  strip  to  the  pike.  This 
road  Is  designated  on  the  map  "Old  Road 
During  P.  J.  Stoner's  Lifetime."  In  1846 
Porter  J.  Stoner  built  a  brick  church  on  his 
farm,  with  a  burial  ground  attached.  Being 
a  devout  Methodist,  he  gave  the  church  build- 
ing to  that  denomination  and  dedicated  the 
cemetery  to  the  use  of  the  members  of  the 
church  and  citizens  of  the  neighborhood.  At 
the  same  time  he  opened  and  established 
for  the  use  of  the  congregation  of  the  church 
a  road  running  nearly  north  and  south  on 
his  own  land.  This  road  began  at  a  county 
road  north  of  his  farm,  and  raoHMnthwardly 
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as  far  as  his  land  extended,  leaving  which 
It  passed  over  the  lands  of  Kurtz  and  Park, 
and  perhaps  others.  When  Stoner  purchased 
the  small  strip  of  land  from  Kurtz,  it  connect- 
ed the  church  road  with  the  pike  at  one  end 
and  the  county  road  at  the  other.  The  road, 
after  leaving  the  front  of  the  diurcb  going 
in  the  direction  of  the  county  road,  ran  east 
of  and  about  200  yards  from  Stoner's  resi- 
dence. Shortly  before  his  death  Porter  J. 
Stoner  conveyed  to  his  son,  the  appellee 
John  B.  Stoner,  90  acres  of  land  off  that 
part  of  his  408-acre  farm  adjoining  the 
turnpike,  and  the  son  erected  thereon  a 
dwelling  house  and  other  buildings.  Porter 
J.  Stoner  died  In  1879,  testate,  and  was 
survived  by  bis  wife  and  two  children.  The 
children  were  John  B.  Stoner  and  Mrs.  Mary 
Morrison,  both  of  whom  are  yet  alive.  Mrs. 
Morrison  flrst  married  Qaniel  Bay,  who  was 
killed  during  the  Civil  War.  Some  time 
after  his  death  she  became  the  wife  of  Rev. 
EL  C.  Morrison,  D.  D.,  now  a  bishop  of 
the  Methodist  Episcopal  Church  South.  By 
the  will  of  Porter  J.  Stoner  bis  real  estate 
was  devised  to  bis  widow  for  life,  with 
remainder  to  bis  Children.  In  the  year  1879 
the  widow,  in  consideration  of  an  annuity 
to  be  paid  her  by  the  children,  John  B. 
Stoner  and  Mary  Morrison,  conveyed  them 
jointly  her  life  estate  in  the  land  left  by 
the  testator,  and  in  the  same  year  the  land 
was  divided  between  them  and  deeds  of 
partition  duly  executed.  Mrs.  Morrison  re- 
ceived as  her  portion  154^  acres,  and  John 
B.  Stoner  167%  acres,  adjoining  the  90  acres 
conveyed  him  by  liis  father  and  lying  on 
three  sides  of  the  land  of .  Mrs.  Morrison. 
The  division  Is  shown  upon  the  map,  which 
also  shows  that  nearly  all  of  the  old  P.  J. 
Stoner  passway  from  the  residence  down 
to  the  road  leading  from  tbe  church  to  the 
pike  was  left  on  tbe  land  allotted  John  B. 
Stoner.  In  1896  John  B.  Stoner  sold  and 
conveyed  all  bis  land  that  had  originally 
belonged  to  tbe  P.  J.  Stoner  tract  to  Susan 
Newman,  who  thereafter  sold  and  conveyed 
it  to  John  S.  May,  and  in  1900  May  sold 
and  conveyed  the  same  land,  except  the 
north  end,  adjoining  the  county  road,  to 
appellee  J.  H.  Nally.  Mrs.  Morrison,  some 
years  after  the  division  of  her  father's  land, 
conveyed  her  portion  to  appellant,  E.  B.  Bay, 
who  is  her  son  by  her  flrst  marriage.  In 
1897,  and  soon  after  tbe  division  of  tbe 
P.  J.  Stoner  land  between  his  children,  by 
agreement  between  Mrs.  Morrison  and  her 
brother,  John  B.  Stoner,  the  passway  des- 
ignated on  tbe  map  as  the  "Old  Boad  During 
Porter  J.  Stoner's  Lifetime"  was  discontin- 
ued, and  tbe  passway  changed,  so  as  to 
run  from  tbe  old  mansion  and  in  front 
thereof  to  intersect  the  road  leading  from 
the  church  to  the  pike  at  a  branch  about 
300  yards  from  Mrs.  Morrison's  (now  appel- 
lant's) fence,  dividing  hw  land  on  that 
side  from  that  of  her  brother.  The  new 
passway  was  then  opened  and  put  ta  coo- 


dition  for  travel  by  Mrs.  Morrison  and  ap- 
pellant, and  they  at  their  own  expense  made 
a  bridge  and  culvert  at  the  branch  on  John 
B.  Stoner's  land.  Appellant  and  Mrs.  Morri- 
son both  testified  that  the  consideration  for 
the  change  of  passway  was  the  love  and 
affection  existing  at  tbe  time  between  her 
and  her  brother  and  his  wish  to  redace 
to  the  minimum  the  distance  to  be  traveled 
over  bis  land  by  bis  sister  and  her  ^nants 
in  reaching  the  road  leading  to 'tbe  church 
and  Samuels  Station;  the  new  passway  oc- 
cupying less  than  a  third  of  the  ground 
taken  up  by  the  old  one. 

The  new  passway  thus  established  Is 
marked  on  tbe  accompanying  map,  and  Is 
certainly  a  more  direct  and  convenient  route 
in  going  to  and  from  tbe  residence  of  appel- 
lant to  tbe  church  and  Samuels  Station  road 
than  the  old  passway.  It  is  not  denied  that 
this  passway  has  been  oonstantiy  used  by 
appellant,  bis  motho-,  and  all  persons  going 
to  and  from  his  farm  without  let  or  hin- 
drance ever  since  the  summer  of  1879,  and 
until  it  was  obstructed  by  appellee  Nally 
In  January,  1903.  It  is  true  that  appellee^ 
John  B.  Stoner,  while  admitting  that  he  con- 
sented to  the  change  of  passway,  now  says 
that  appellant's  use  of  the  present  route  has 
all  along  been  merely  permissive;  but  it  la 
reasonably  certain  that  he  told  appellant 
and  Hall,  the  tenant  of  the  latter,  when  this 
action  was  instituted,  that  appellant  was  en- 
titled to  the  passway  as  a  matter  of  right 
and  that  appellee  had  no  right  to  obstruct  or 
to  prevent  bis  use  of  it,  and  In  talking  with 
Hall  he  marked  and  outilned  tbe  location  of 
tbe  old  and  new  passways  and  explained  to 
blm  bow  and  why  the  change  was  made. 
These  statements  were  made  before  John  B. 
Stoner  gave  his  deposition  and  before  be  was 
notified  by  appellee  that.  In  the  event  appel- 
lant succeeded  in  this  action,  be  would  bold 
him  (Stoner)  responsible  for  damages  on  the 
warranty  contained  in  his  deed  to  Newman. 
Without  commenting  upon  the  evidence  in 
detail,  we  think  the  weight  Qf  it  establishes 
appellant's  right  to  the  passway;  for  it  shows 
that  he  and  his  mother  bad,  for  more  than  23 
years  before  Its  obstruction  by  Nally,  claim- 
ed and  used  It  as  a  matter  of  right  and  adr 
Tersely  to  the  several  owners  of  the  lands 
over  which  it  runs,  during  tbe  whole  of 
which  time  appellant  kept  It  In  repair  at 
bis  or  his  mother's  expense  and  witboat 
trouble  to  appellee  Nally  or  his  vendors.  As 
to  the  agreement  between  Mrs.  Morrison  and 
John  B.  Stoner  whereby  the  latter  made  her 
a  parol  grant  of  the, new  passway  in  Ilea  of 
the  old  one,  it  is  su£9clent  to  say  that  It  'was 
clearly  proved  by  tbe  depositions  of  appel- 
lant and  Mrs.  Morrison,  and  in  part  corrob- 
orated by  that  of  Stoner,  though  he  con- 
tradicted- them  as  to  the  character  of  tbe 
right  given  her  to  the  use  of  the  new  pass- 
way;  bis  statement  being  that  her  right  w^ua 
only  permissive.  So  on  this  point  we  think 
the  weight  of  tbe  evidence  sustains  tbe  co&- 
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tendon  of  appellant  that  the  verbal  grant 
of  the  new  pass^ay  was  absolute  and  not 
permlsslye. 

It  Is,  however.  Insisted  for  appellees  that, 
as  the  will  of  P.  J.  Stoner  declared  the  road 
from  the  church  to  the  pike  should  be  main- 
tained for  the  benefit  of  church  goers  and  no 
mention  was  made  therein  of  Vie  old  pass- 
way.  It  must  be  presumed  that  the  testator 
intended  Its  abandonment,  and.  If  so,  that 
Its  subsequent  abandonment  by  Mra  Mor- 
rison did  not  constitute  a  consideration  for 
the  grant  to  her  of  the  present  passway. 
Under  the  circumstances  here  presented  the 
law  gives  little  ground  for  this  contention. 
P.  3.  Stoner  used  the  old  passway  as  long 
as  he  lived,  and  It  was  used  by  Mrs.  Mor- 
rison from  the  time  she  came  Into  possession 
of  the  homestead  down  to  the  time  of  the 
opening  of  the  new  passway.  It  Is  a  gen- 
eral rule  that  whatever  is  in  use  for  the  land 
as  an  Incident  or  appurtenance  is  passed 
with  and  conveyed  by  the  deed,  whether  men- 
tioned or  not  In  Wright  v.  Willis,  63  8.  W. 
991,  23  Ky.  Law  Rep.  565,  It  was  held  that 
where  persons  having  a  right  by  prescription 
to  use  a  road  over  the  land  of  another  agreed 
with  the  owner  that  it  might  be  closed  In 
conslderatlca  of  the  opening  of  a  new  road, 
the  landowner  wlU  not  be  allowed  to  close 
the  new  road  without  restoring  the  old  one. 
In  Talbot  v.  Thorn,  91  Ky.  417,  16  S.  W.  88, 
It  was  held  that,  while  a  verbal  grant  of  a 
passway  Is  within  the  statute  of  frauds,  and 
therefore  not  enforcible,  the  use  of  the  way 
for  19  years  by  the  grantee  raises  the  pre- 
sumption that  the  use  was  a  matter  of  right, 
and  the  burden  is  on  the  grantor  and  those 
claiming  under  him  to  show  that,  notwith- 
standing the  grant,  the  use  was  permissive 
only,  and  the  fact  that  the  grantee  has  devi- 
ated from  the  way  granted  Is  not  sufficient 
to  show  that  the  use  was  merely  permissive, 
as  the  deviation  was  merely  for  the  purpose 
of  avoiding  defects  In  the  way.  The  same 
opinion  also  holds  that  the  user  pursuant 
to  the  agreement  for  15  years  Is  equivalent 
to  a  -written  conveyance  of  the  right,  and, 
fartlter,  that  under  the  facts  of  that  case 
"the  presumption  of  permission  cannot  arise, 
because  there  was  an  agreed  right  of  pass- 
way,  which  was  used  for  19  years." 

But,  independently  of  the  parol  grant 
of  the  passway  In  controversy,  we  think  Its 
long  enjoyment  by  appellant  and  his  mother 
under  a  claim  of  absolute  right  to  such  use, 
aa  shown  by  the  evidence,  raised  a  presump- 
tion of  a  grant  and  placed  upon  appellee  the 
burden  of  proving  a  merely  permissive  use. 
In  other  words,  without  regard  to  the  parol 
grant  proven  In  this  case,  appellant  has 
shown  by  more  than  23  years'  adverse  use 
thereof  that  he  Is  entitled  to  the  passway  by 
prescription.  O'Danlel  v.  O'Danlel,  88  Ky. 
185,  10  S.  W.  638 ;  Bowen  v.  Cooper,  66  S.  W. 
601,  23  Ky.  Law  R^.  2065;  Anderson  v. 
Soathworth,  76  S.  W.  891,  2S  Ky.  Law  Rep. 
776 ;  Chenault  v.  Gravltt,  85  S.  W.  184,  27  Ky. 
Law  Rep.  403. 


The  appellee  Nally,  In  accepting  convey- 
ance of  his  land,  was  charged  with  notice  of  ap- 
pellant's right  to  the  passway,  for,  as  said  In 
Wright  V.  Willis,  supra:  "The  purchaser  of 
land  through  which  an  old  road  passed  was 
charged  with  notice  of  the  fact  that  the  per- 
sons using  the  road  claimed  the  use  as  a  mat- 
ter of  right,  as  he  might  have  ascertained 
that  fact  by  Inquiring  of  them,  instead  of  In- 
quiring of  the  vendor,  who  Informed  him  that 
the  use  was  merely  permissive."  In  the  case 
at  bar  no  Inquiry  was  made  by  appellee  Nally 
of  appellant  In  respect  to  the  passway. 

We  attach  little  Importance  to  the  state- 
ment of  Fash,  given  for  the  first  time  in  his 
second  deposition,  that  appellant  told  him 
his  use  of  the  passway  was  by  permission  of 
John  B.  Stoner.  It  Is  not  reasonable  that  ap- 
pellant should  have  made  such  a  statement 
after  the  institution  of  this  action  to  estab- 
lish his  right  to  the  road,  and  he  unqualifi- 
edly denies  th^t  he  did  so. 

Counsel  for  appellees  strongly  rely  upon 
the  statement  of  John  B.  Stoner  that  he 
threatened  at  one  time  to  close  appellant's 
gate  If  he  did  not  keep  his  stock  from  his 
(Stoner's)  land.  This  was  also  denied  by 
appellant,  and,  besides,  It  does  not  appear 
from  Stoner's  testimony  that  the  alleged 
threat  was  expressed  In  such  form  or  manner 
as  to  constitute  an  assertion  of  a  right  on 
the  part  of  Stoner  to  deprive  appellant  of  the 
passway,  or  that  the  latter  so  understood  It. 

We  do  not  think  It  necessary  to  determine 
whether  appellant  has  another  way  of  reach- 
ing the  public  road  or  turnpike,  or  whether 
it  is  a  more  or  less  convenient  route  than  the 
one  In  controversy;  for  the  passway  Is  not 
claimed  by  him  upon  the  ground  alone  of  ne- 
cessity or  convenience,  but  by  adverse  user  for 
more  than  16  years,  and  we  have  already  said 
that  In  our  opinion  he  has  shown  his  right  to 
It  upon  that  ground.  In  Chenault  v.  Gravltt 
85  S.  W.  184,  27  Ky.  Law  Rep.  403,  It 
was  held  by  this  court  that  the  question 
of  necessity  for  a  passway  Is  Immaterial, 
where  It  Is  claimed  by  adverse  user.  Ander- 
son V.  Southworth,  76  S.  W.  391,  25  Ky.  Law 
Rep.  776. 

We  do  not,  however,  agree  with  counsel 
for  appellee  that  the  road  from  the  church 
lot  to  the  turnpike  may  be  closed  because  the 
church  building  has  been  torn  down  and  the 
congregation  now  worship  at  Samuels.  The 
cemetery  remains  on  the  church  lot  and  is 
stlli  used  as  a  place  for  burying  the  dead  of 
the  neighborhood ;  and,  even  If  this  were  not 
so,  the  road  from  the  turnpike  by  the  church 
lot  to  the  public  road  north  thereof  has  been 
so  long  In  use  by  the  public  as  to  make  it  a 
road  by  prescription,  and  it  has  likewise  been 
decided  by  this  court  that  an  owner  of  real- 
ty, who  allows  the  public  to  use  It  as  a  high- 
way under  a  claim  of  right  for  a  long  period 
of  years,  is  estopped  from  denying  a  dedica- 
tion to  the  public,  and  also  that  a  dedication 
of  a  highway  may  be  impliedly  accepted  by 
long-continued  user  by  the  public.  Riley  v. 
Bnchannon,  116  Ky.  625,  76  B.  W.  627,  63  L. 
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R.  A.  642;  Ck>mmoiiwealt}i  \.  Terry,  86  S.  W. 
519,  27  Ky.  Law  Rep.  684. 

On  the  record  presented  we  are  of  opinion 
tbat  appellant  was  entitled  to  tbe  relief  ask- 
ed. Wberefore  the  Judgment  Is  reversed,  and 
cause  remanded,  with  directions  to  the  lower 
court  to  set  aside  the  Judgment  appealed  from 
and  perpetuate  the  Injunction  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


GATES   V.    DAVIS. 
(Court  of  Appeals  of  Kentucky.    Nov.  23, 190B.) 

1.  COTJBTS  — JUBIBDIOnON    OF   COUBT   OF    AP- 
FEAI.B— AHOxntT   IN    CONTBOVNST. 

Where  a  counterclaim  which  was  rcijected 
was  for  a  greater  sum  than  S200,  the  Court  of 
Appeals  has  jorisdiction  of  defendant's  appeal. 

2.  Fbatjdb,  Stattttk  oi^Rioht  to  Recovxb 
FOB  Labob  Pkbfobmxo  undsb  Contbact. 

One  who  has  performed  labor  in  clearing 
a  piece  of  land  and  preparing  it  for  cultiva- 
tion under  an  agreement  that  be  was  to  have 
the  use  of  it  for  cultivation  for  two  years  is 
entitled  to  recover  the  value  of  bis  labor,  not- 
withstandins  tbe  contract  was  within  the  stat- 
ute of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Frauds,  Statute  of,  S  330.] 

8.    SaUE— INBTBUCTIONS. 

In  an  action  for  breach  of  contract,  plain- 
tlfl  alleged  that  he  cleared  land  belonging  to 
defendant  under  an  agreement  whereby  he  was 
to  have  the  timlier  and  the  use  of  the  land  for 
cultivation  for  two  years,  and  that  defendant 
refused  to  let  him  have  the  use  of  the  land  for 
cultivation  for  the  second  year.  Defendant 
contended  that  the  contract  was  void  under  the 
statute  of  frauds,  but  the  case  was  submitted 
to  the  jury  on  the  theory  that  plaintifC  was 
entitled  to  recover  the  value  of  the  labor  per- 
formed in  clearing  the  land.  Held,  that  an 
instruction  permitting  the  jury  to  consider  the 
rental  value  of  the  land  for  the  second  year 
should  not  have  been  given. 

4.    APPEAX— RliVKBSAI/— TBIVIAL   AMOUNT    IN- 
VOLVED. 

A  judgment  will  not  be  reversed,  even  if 
there  was  an  error  in  an  instruction,  where 
the  amount  involved  is  trivial,  and  the  cost  of 
another  trial  would  be  many  times  the  amount 
of  the  reduction  to  which  appellant  would  be 
entitled  because  of  the  error. 

[EJd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {|  454&^1548.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Richard  Davis  against  Irene 
Oates.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

L.  W.  Oates,  W.  D.  Orabb,  and  Andrew  M. 
Sea,  for  appellant  Samuel  Arrltt,  for  ap- 
pellee. 

NUNN,  }.  The  appellee  Instituted  this  ac- 
tion against  appellant  for  damages  A>r  the 
alleged  violation  on  her  part  of  a  rental 
contract  which  had  existed  between  them. 
He  stated  minutely  the  particulars  of  each 
violation  on  her  part  She  answered,  con- 
troverting the  allegations  of  the  i)etltlon, 
and  alleged  many  violations  on  his  part, 
and    filed    a    counterclaim.    Tbe    pleadings 


were  completed,  tbe  case  tried,  wblcb  re- 
sulted in  a  verdict  In  behalf  of  appellee  for 
the  sum  of  $76,  and  she  has  appealed.  Her 
counterclaim,  which  was  rejected,  being  for 
a  greater  sum  that  $200,  this  court  has  Ju- 
risdiction of  her  appeal. 

The  rental  contract  between  the  partlea 
was  In  writing,  but  had  been  lost  by  tbe 
appellant  She  filed  what  she  termed  a 
letterpress  copy  of  it  which  the  appellee 
disputed;  but  from  the  evidence  of  the  par- 
ties to  the  contract  It  appears  there  was  no 
material  difference  in  their  recollection  as 
to  the  contents  of  It  From  the  evidence 
Introduced  by  the  parties,  each  claimed  about 
a  half  dozen  violations  of  this  written  con- 
tract by  the  other.  The  Jury  was  properly 
Instructed  with  reference  to  all  these  mat- 
ters, and  we  deem  it  unnecessary  to  mention 
them  In  detail,  as  the  main  contention  of 
appellant  for  reversal  is  upon  other  grounds. 

It  appears  from  tbe  evidence  that  after 
this  written  contract  was  executed  the  par- 
ties entered  into  another,  a  verbal  contract 
with  reference  to  clearing  up  and  putting 
into  cultivation  about  4^  acres  of  land 
adjoining  tbe  piece  first  rented.  This  4^ 
acres  of  ground  was  covered  with  a  thicket 
consisting  of  locust  trees  and  saplings.  Ap- 
pellee alleged  and  proved  that  he  was  to 
clear  this  piece  of  land  for  tbe  material 
that  was  on  it  and  the  use  of  It  for  cultlva- 
tion  for  two  years;  that  be  did  clear  It  ac- 
cording to  bis  contract;  that  be  obtained 
from  it  400  fence  posts,  which  he  piled 
near  tbe  land  and  cultivated  It  for  one 
year,  giving  tbe  amount  be  realized  from 
tbe  crop  raised.  It  was  shown  that  appel- 
lant afterwards  claimed  all  the  fence  posts, 
but  the  parties  finally  settled  by  agreeing 
to  divide  the  posts  in  halves.  Afterwards 
she  took  them  all  without  his  consent  and 
refused  to  let  him  have  the  use  of  this 
lanC  for  cultivation  for  tbe  second  year. 
Appellant  by  pleadings  and  proof  contro- 
verted all  this  matter,  except  she  agreed 
that  be  was  to  bare  the  use  of  this  land 
for  one  year  for  tbe  clearing  of  it  Tbe 
proof  showed  that  this  was  a  hard  piece  of 
land  to  clear;  tbe  witnesses  varying  in  their 
estimate  of  tbe  value  of  it  from  $8  to  $12 
per  acre. 

Appellant's  contention  is  that  the  conrt 
erred  In  submitting  these  questions  of  dam- 
age for  tbe  consideration  of  the  Jury,  for 
tbe  reason  that  the  contract  with  reference 
thereto  was  verbal,  and  was  not  to  be  per^ 
formed  within  a  year,  and  also  that  it  was 
with  referoice  to  real  estate  and  for  a  longer 
term  than  one  year,  and  that  the  contract 
was  void,  t>eing  within  tbe  statute  of  frauds. 
Admitting  this  to  be  true  for  tbe  purposes 
of  this  case,  it  would  not  deprive  appellee 
from  recovering  the  value  of  the  labor  per- 
formed in  clearing  up  this  piece  of  land; 
this  being  done  with  tbe  knowledge  and  coo- 
sent  of  appellant  and  increasing  tlie  value 
of  her  property  to  tbat_extmt    To  allow 
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her  to  talie  advantage  of  this  statute  under 
such  circumstanceB  would  be  to  allow  her 
to  commit  a  fraud  upon  the  appellee.  The 
court.  In  Its  InstmctlonB  upon  this  ques- 
tion. In  ^ect  presented  these  Ideas,  but 
In  estimating  the  amount  due  the  appellee 
on  account  of  this  claim  permitted  the  Jury 
to  consider  the  rental  value  of  this  4^ 
acres  of  land  for  the  second  year,  which 
was  claimed  by  the  appellee  to  be  only  $20. 
This  apparently  was  an  error.  The  court 
lUd  not  allow  blm  to  recoTW  upon  his  ver- 
bal contract  of  rental,  and,  taking  the  in- 
stmctloas  as  a  whole,  the  Jury  must  have 
so  understood  It,  and  only  allowed  the  ap- 
pellee to  recover  on  this  account  the  cost  of 
clearing  this  land,  less  the  value  of  the 
first  crop. 

Bat,  even  If  this  was  error,  the  matter  Is 
too  small  to  consider,  or  authorize  a  re- 
versal, because,  even  if  she  should .  get  a 
redaction  of  this  amount  on  another  trial, 
the  costs  would  be  many  times  this  amount, 
as  the  issues  were  complicated  and  the  wl1> 
nesses  many. 

For  these  reasons  the  Judgment  of  the 
lower  court  Is  affirmed. 


MEBHAN    V.    PBOE. 
<Coart  of  Appeals  of  Kentucky.    Nov.  IT,  190&) 

1.  AFFKAI/ — REVII^— IlOfATEBIAL    MATTEBS. 

Where  the  question  of  plaintiff's  diligence 
in  learning  of  the  fraud  upon  which  he  baaed 
his  actiim  was  lieard  upon  the  merits  in  the 
lower  court,  and  there  is  no  dispute  about  the 
facts,  it  is  not  material  on  appeal  how  the  is- 
sue was  made  up.  whether  it  was  necessary 
for  plaintiff  to  allege  such  matter  in  his  peti- 
tion, or  whether  it  was  matter  which  should 
liave  come  in  the  reply. 

2.  LiKiTATioR   OF  Actions  —  Fraud  —  Dnj- 

OEKCE   IN    LXABNINQ   FACTS. 

The  pnrdiaser  of  bank  stock  received  one 
dividend  thereon,  after  which  for  4  years  there 
were  no  dividends.  More  than  3  years  alter 
the  purchase  the  bank  failed,  and  Uie  receiver 
thereof  wrote  such  purchaser  a  letter  informing 
him  of  every  fact  relating  thereto.  3%is  letter 
was  written  about  6%  years  before  he  brought 
his  action  against  the  seller  for  fraud  in  mak- 
ing the  sale.  Held,  that  his  action  was  barred 
nnder  Ky.  St.  1903,  S  2519,  providing  that  an 
action  for  fraud  is  barred  after  6  years  from 
the  time  the  fraud  ought  by  ordinary  diligence 
to  have  been  discovered. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  James  Meehan  against  H.  H. 
Peck.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Martin  M.  Durrett,  Strieker  &  Johnson, 
and  Theodore  F.  Hallam,  for  appellant  S. 
D.  Koose  and  Peck,  Shaffer  &  Peck,  for  ap- 
pellee 

HOBSON,  O.  3.  On  Decembo:  10,  1890,  H. 
H.  Peck  sold  to  James  Meehan  30  shares  of 
the  capital  stock  of  the  Washington  Nation- 
al Bank  of  Tacoma,  Wash.,  for  |8,800.  On 
Not  ember  27,  1809,  Meehan  Instituted  this 


action  against  Peck  to  recover  damages  for 
fraud  practiced  upon  lilm  by  Peck  in  selling 
him  the  stock.  Peck  was  a.  citizen  of  Ohio. 
He  filed  his  petition  for  a  removal  of  the 
case  to  the  United  States  Circuit  Court. 
The  state  court  ordered  the  case  removed. 
When  the  case  reached  the  federal  court 
the  defendant  filed  an  answer,  and  the  plain- 
tiff entered  a  motion  to  remand  the  case  to 
the  state  court.  The  court  sustained  this 
motion,  and,  the  case  being  remanded  to  the 
state  court,  the  defendant  filed  a  demurrer 
to  the  petition.  The  court  sustained  the  de- 
murrer, and  thereuiwn  the  plaintiff  amended 
bis  petition  by  charging  that  he  did  not  dis- 
cover the  fraud  before  February  25,  1895, 
and  could  not  by  reasonable  or  ordinary  dili- 
gence have  discovered  it  before  that  time. 
The  defendant  then  filed  an  answer,  which 
was  a  traverse  of  the  allegations  of  the  pe- 
tition, and  much  the  same  as  the  answer 
which  he  had  filed  In  the  United  States 
court,  except  that  It  contained  In  addition 
a  plea  of  limitation.  The  plaintiff  objected 
to  the  filing  of  this  answer,  and,  his  ob- 
jection l>eing  overruled,  excepted.  The  case 
was  then  prepared  and  submitted.  On  final 
hearing  the  court  dismissed  the  plaintiff's 
petition  seeking  to  recover  damages  for  the 
fraud  In  the  sale  of  the  stock,  and  the  plain- 
tiff appeals. 

The  only  matter  we  deem  it  necessary  to 
consider  on  the  appeal  Is  the  question  of 
limitation.  It  Is  immaterial  whether  the 
circuit  court  erred  In  sustaining  the  de- 
murrer to  the  plaintiff's  petition  or  not; 
that  is,  it  is  not  material  here  whether  It 
was  necessary  for  the  plaintiff  to  allege  In 
bis  petition  that  he  did  not  and  could  not 
learn  by  reasonable  diligence  of  the  fraud 
which  bad  been  practiced  upon  him  until 
within  five  years  before  the  bringing  of  the 
action  or  whether  this  was  matter  which 
should  have  come  In  the  reply.  The  ease 
has  been  heard  upon  the  merits,  and  as 
there  Is  no  dispute  about  the  facts  it  Is  not 
material  now  how  the  Issue  as  to  this  mat- 
ter was  made  up.  As  the  case  was  not  re- 
movable, the  Circuit  Court  of  the  United 
States  had  no  Jurisdiction  of  It,  and  prop- 
erly remanded  it  to  the  state  court  The 
order  of  that  court  filing  the  answer  of  the 
defendant  was  void,  and  when  the  case  got 
back  to  the  state  court  the  defendant  had  a 
right  to  plead  in  that  court,  r^ardless  of 
anything  that  bad  occurred  In  the  United 
States  court 

The  rule  Is,  under  section  2519,  Ky.  St 
1908,  that  limitation  runs  from  the  time 
the  fraud  ought  by  ordinary  diligence  to 
have  been  discovered,  and  is  barred  after  5 
years  from  that  time.  Meehan  received  one 
dividend  upon  bis  bank  stock.  After  this 
for  4  years  there  were  no  dividends.  The 
bank  failed  some  time  previous  to  March, 
1894,  and  on  March  20,  1894,  the  receiver 
wrote  Me^an  a  letter,  which  was  in  re- 
sponse to  a  lett«  from  Meehan  to  the  Comp- 
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tioller  of  the  Cnrrency.  The  lettw  of  the 
receiver  Informed  him  of  every  fact,  or  put 
Mm  on  notice  of  every  fact,  which  la  now 
alleged  by  him  as  the  foundation  for  his 
action.  This  letter  was  written  something 
like  6V^  years  before  the  action  was  brought. 
The  bank  was  then  insolvent  It  was  in  the 
hands  of  a  receiver.  No  dividends  had  been 
paid  for  4  years.  Meehan  was  Informed  by 
the  letter  that  the  stock  which  Peck  bad 
sold  him  was  Peck's  individually,  and  not 
the  property  of  a  widow,  as  he  charges  Peck 
had  represented  to  him.  When  the  bank 
ceased  so  soon  to  pay  dividends,  and  after 
4  years  went  Into  the  bands  of  a  receiver, 
and  Meehan  learned  whose  stock  be  had 
bought,  he  either  knew  or  was  put  upon  In- 
qoiry  as  to  every  fact  which  his  proof  in  the 
action  teada  to  show.  His  failure  to  bring 
bis  action  within  K  years  after  this  bars  him 
under  the  statute  of  his  right  to  recover. 
Judgment  affirmed. 


KENTUCKY   REFININO   CX>.    T.   BANK 

OF  MORII/rON. 
(Court  of  Appeals  of  Kentucky.    Nov.  28,  1905.) 

1.  ATTAOHVINT— BlOHTS  ACQUIBKD. 

An  attaching  creditor  gets  no  greater  right, 
as   against    holders   of    equities   upon   the   at- 
tached proiierty,  than  the  debtor  himself  bad. 
[Ed.   Note. — For  cases   in  point,  see  voL   4, 
Cent.  Dig.  Attachment,  {  652.] 

2.  Cakbiebb— Bills  of  Lading— AssiONKBzrt. 

An  assignment  of  a  bill  of  lading  is  a  sym- 
bolic delivery  of  the  property  represented  by  the 

[Ed.  Note.— For  cases  hi  point,  see  vtd.  9, 
Cent.  Dig.  Carriers,  {  16a] 

8.   Sa1£»— COLLATEBAL  SECUBITT. 

A  depositor  in  a  bank,  who  had  over- 
drawn his  account,  shipped  certain  goods  con- 
signed to  his  own  order,  attacliiug  to  tlie  bills 
of   lading   drafts  on    the   party   to   whom    the 

Sooda  had  been  contracted.  The  drafts  were 
iscounted  by  the  bank,  which  credited  the  pro- 
ceeds to  the  depositor's  account  under  an  agree- 
ment that,  if  they  were  not  paid,  they  should 
be  charged  back.  The  drafts  were  not  paid 
or  accepted,  and  were  returned  with  the  bills 
of  lading  attached,  and  were  charged  up  by  the 
bank  to  the  depositor's  account.  Held  that, 
since  the  drafts  were  dishonored,  the  debt  repre- 
sented b^  them  was  not  extinguished,  and  the 
bank's  lien  upon  the  goods  covered  by  the  bills 
of  lading  which  it  held  as  collateral  was  not 
discharged. 
4.  Samk. 

A  drawer  of  a  draft,  who  discounts  the 
same,  with  bills  of  lading  attached  as  collater- 
al, at  a  bank  to  which  he  is  indebted,  guaran- 
ties that  the  draft  will  be  honored  on  present- 
ment, and,  if  It  is  dishonored,  is  bound  to  pay 
an  equivalent  sum,  and  tbe  bank's  Hen  on  the 
property  covered  by  the  bills  of  lading  con- 
tinues until  such  payment  is  made. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Reflning  Company 
against  the  Planters'  Oil  Mill,  in  which  the 
Bank    of    Morllton    intervened.     From    a 


judgment  in  favor  of  Interrener.  plaintiff 
appeals.    Affirmed. 

Arthur  M.  Butledge,  for  appellant  W. 
W.  &  J.  B.  Watts  and  Bmlle  Stnnfeld.  for 
appellee. 

O'BEAR,  J.  In  Its  suit  against  tbe  Plant- 
ers' Oil  Mill,  of  Morllton,  Ark.,  appellant 
attached  two  tanks  of  cotton-seed  oil.  Ap- 
pellee, Bank  of  Morllton,  Intervened,  claim* 
Ing  that  the  oil  belonged  to  it  and  not  to 
the  mill  company.  Issue  was  Joined  iqton 
this  claim,  upon  which  the  proof  shows  the 
following  facts:  The  mill  company  was  tn- 
debted  to  appellee  bank  in  excess  of  $20,000 
for  money  loaned,  evidenced  by  an  overdraft 
account  on  the  bank's  books.  The  mill  com- 
pany shipped  the  two  tanks  of  oil  to  Louis- 
ville, Ky.,  consigned  to  Its  own  order,  and 
attached  drafts  to  the  bills  of  lading.  Tbe 
drafts  were  drawn  against  the  purchase 
price  of  the  oil,  and  upon  appellant  to  whom 
it  had  been  contracted.  The  drafts  were  on 
the  dates  of  their  Issue  discounted  to  appel> 
lee  bank,  who  then  credited  their  net  pro- 
ceeds to  the  overdrawn  account  of  the  mill 
company,  reducing  it  by  their  net  sum.  The 
bank  had  an  agreement  with  the  mill  com- 
pany that  if  the  drafts  were  not  paid,  they 
should  be  charged  back  to  the  mill  com- 
pany's account  The  drafts  were  not  paid 
or  accepted.  They  were  returned  with 
bills  of  lading  attached,  and  were  charged 
up  by  appellee  to  the  mill  comimny's  ac- 
count Attet  all  that  transpired,  and  before 
any  other  agreement  or  arrangement  had 
been  made  between  the  mill  company  and 
the  bank  respecting  the  oil,  appellant  caused 
its  attachment  to  be  levied  on  the  oil  as 
the  property  of  the  mill  company.  The 
bank  had  not  surrendered  the  bills  of  lading. 

In  this  state  It  Is  consistently  ruled  that 
an  attaching  creditor  gets  no  greater  right 
as  against  holders  of  equities  upon  the  at- 
tached property  than  the  debtor  hlmsdf 
then  had.  As  it  has  been  expressed,  tbe 
attaching  creditor  "stands  in  the  shoes  of 
his  debtor."  It  Is  also  held  here  that  the  as- 
signment of  a  bill  of  lading  is  a  symbolic 
delivery  of  the  property  represented  by  the 
bin.  So  we  come  to  consider  this  contro- 
versy as  if  appellee  had  the  possession  of  the 
attached  property,  which  had  been  delivered 
to  It  to  secure  a  debt  owing  to  it  by  the 
pledgor.  The  drafts  drawn  on  tbe  Louis- 
ville  customer  by  the  shipper,  tbe  mill  com- 
pany, were  foreign  bills  of  exchange,  of 
which  the  mill  company  was  the  drawer  and 
tbe  bank  was  payee.  They  were  discounted 
to  the  bank  in  part  liquidation  of  its  debt 
against  the  drawer.  The  attached  bills  of 
lading  were  given  to  secure  so  much  of  the 
bank's  debt  as  was  evidenced  by  tbe  bills 
of  exchange.  When  the  bills  were  dl8bono^ 
ed,  the  original  debts  represented  by  them 
were  not  thereby  extinguished,  but  remain- 
ed an  unpaid  obligation  o^i^^^^ili^wer.    It 
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is  DOt  to  be  supposed  that  the  purpose  of 
the  parties  to  tbe  transaction  was  to  do  less 
than  to  give  to  the  bank  as  security  for  that 
mucb  of  its  debt  a  lien  upon  the  property 
pledged  by  the  symbolic  delivery  of  the  oil 
to  tbe  creditor.  As  the  lien  was  given  to 
secure  so  much  of  that  debt,  so  long  as  it 
remained  undischarged  the  Uen  also  con- 
tinued. Of  course,  the  pledgee  could  have 
released  its  Hen  by  surrendering  the  pledge. 
But  that  it  did  not  do.  On  the  contrary,  it 
held  it  as  security  for  the  Identical  Items 
for  which  it  was  given  as  security.  The 
fact  that  the  hills  of  exchange,  when  dis- 
honored, were  charged  back  to  the  drawer's 
open  account,  did  not  affect  its  liability  on 
that  part  of  Its  indebtedness.  That  was 
merely  a  matter  of  bookkeeping,  in  which 
the  real  transaction  of  the  iMrtles  was  not 
lost. 

Though  It  should  be  true  that,  when  the 
bank  credited  the  mill  company's  overdrawn 
accoont  by  the  net  proceeds  of  the  bills  of 
exchange,  that  much  of  the  original  debt 
was  extlnguisbed,  yet  It  took  the  bills  with 
the  attached  collateral  as  evidence  of  the 
drawer's  obligation,  implied  by  its  signature 
to  and  discounting  of  tbe  bills,  which  was 
to  guaranty  that  the  bills  would  be  honored 
on  due  presentment  When  they  were  dis- 
honored, the  drawer's  liability  was  not  mere- 
ly to  Buffer  an  entry  to  be  made  on  the 
payee's  books  showing  that  the  original 
debt  bad  not  been  paid,  but  was  to  pay 
the  equivalent  sum,  the  guaranty  of  which 
the  collateral  was  pledged.  So  long  as  that 
mucb  of  the  debt  remained  unpaid,  what- 
ever form  Its  evidence  may  have  taken, 
short  of  novation,  the  lien  Imposed  by  the 
pledge  inhered  to  it 

Tbe  judgment  of  tbe  circuit  court  was 
In  favor  of  appellee  bank  on  its  Intervening 
claim  of  Qie  oil,  and  being  in  conformity 
to  correct  principles  of  law,  as  we  appre- 
hend. It  Is  affirmed. 


CITY   OF   COVINGTON   v.   LBB. 
<Coart  of  Appeals  of  Kentucky.    Nov.  24,  1905.) 

1.  MTTNIOIFAL        GOBPOBATIORB    —    DXFXOTIVB 
STBEETTS— INJTTBIES  TO   PeDESTBIAN. 

A  city  paved  an  alley  for  pedestrians  and 
Tphiclps.  It  permitted  tbe  pavement  to  remain 
oot  of  repair,  and  a  pedestrian  thereon  was 
injared  in  consequence  thereof.  The  pedestrian 
could  have  used  a  street  in  good  repair,  in- 
stead of  the  alley.  Held,  that  the  city  was 
liable  for  the  injuries  received,  unless  the 
pedestrian's  negligence  contributed  to  the  in- 
lury. 

[E3d,  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  8  1679.] 

2.  Sakb— Kekpiro  Stbeets  in  Rspaib. 

The  duty  of  a  city  to  keep  its  streets 
reasonably  safe  is  performed  when  the  streets 
are  reasonably  safe  for  those  who  use  due  care 
to  protect  themselves  while  using  them,  though 
not  reasonably  safe  for  one  who  voluntarily 
fails  by  reason  of  intoxication  to  use  any  care. 
[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  i  1612.] 


3.  SamB— CONTBIBCTOBT    NxaUOBKCK. 

A  pedestrian,  who  by  reason  of  his  in- 
toxication is  nnable  to  use  the  care  to  protect 
hu^lf  from  a  defect  in  a  street  that  an  ordi- 
narily Sober  iwrson  would  exercise  under  tlie 
circumstances,  cannot  recover  for  the  injuries 
received. 

[Bid.  Note. — ^For  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  §  1676.] 

4.  Saub— Evidence— iNSTBucnoRS. 

Where,  in  an  action  against  a  city  for 
injnnes  resulting  from  a  defective  street,  the 
city  showed  that  the  pedestrian  was  drunk 
at  the  time  of  the  accident,  an  instruction  de- 
fining contributory  negligence  should  state  that 
voluntary  drunkenness  did  not  relieve  the  pe- 
destrian from  the  duty  of  exercising  such  care 
to  protect  himself  from  an  injury  as  an  ordi- 
narily prudent  sober  person  would  have  exer- 
cised. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
Cent.  Dig.  Municipal  Corporations,  |  ie7&] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Joe  Lee  against  tbe  city  of 

Covington.    From  a  Judgment  for  plaintiff, 

defendant  appeals.    Reversed. 

F.  J.  Hanlon,  for  appellant.'  Orlo  S.  Ware 
and  John  L.  Rich,  for  appellee. 

O'RDAB,  J.  Appellee  was  injured  by 
falling  Into  a  hole  In  a  public  alleyway  of 
appellant  city.  The  hole  had  been  there, 
without  repair,  for  more  than  a  year  before 
tbe  accident  Appellee  was  walking  through 
tbe  alley  In  tbe  nighttime,  and  did  not  see 
tbe  hole.  Tbe  Jury  found  that  it  was  not 
a  reasonably  safe  street,  and  that  its  condi- 
tion had  existed  long  enough  for  the  city 
to  have  learned  of  it  by  the  exercise  of  ordi- 
nary care.  They  also  found  that  appellee 
was  damaged  to  the  extent  of  $500. 

The  first  complaint  of  appellant  that  we 
notice  is  that  appellee  had  another  route, 
which  was  absolutely  safe,  by  which  he 
could  have  traveled  to  tbe  point  where  he 
intended  going;  that  tbe  other  route  was  a 
perfectly  paved  street  for  use  of  pedestrians ; 
and  that  In  leaving  it  to  go  through  a  dark 
alley,  not  really  designed  for  the  use  of 
pedestrians,  he  voluntarily  assumed  a  dan- 
gerous, in  lieu  of  a  safe,  route,  which  was 
in  itself  such  contributory  negligence  on 
bis  part  as  to  excuse  the  city,  although  it 
bad  neglected  tq,  keep  the  alley  in  proper 
repair.  The  argument  is  that  If  there  are 
two  city  streets  by  which  a  given  point 
might  be  reached,  one  of  which  Is  neglected 
and  suffered  to  get  out  of  repair,  and  the 
other  safe,  tbat  tbe  public  will  be  deemed 
negligent  if  they  undertake  to  use  any  but 
tbe  one  in  repair.  Tbe  city's  duty  is  to 
keep  all  Its  public  streets  and  highways  in 
proper  repair.  The  public  have  a  right  to 
use  any  of  them.  They  were  made  to-  be 
used.  Taxes  are  collected  from  the  public 
to  keep  them  all  in  condition  for  travel. 
The  only  inquiry  In  a  case  like  this,  where 
the  injury  has  been  shown,  Is,  was  the 
street  in   a   reasonably  safe  condition .  tor 
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travel?  and,  If  not,  did  the  city  authorities 
know  it  in  time  to  have  repaired  it,  or  might 
they  have  so  known  it  by  the  ex^clse  ot 
reasonable  diligence?  A  city  alleyway  is  a 
public  highway.  Though  Its  Intended  use 
Is  not  expected  to  be  the  same  as  streets, 
yet  it  was  designed  to  be  used  as  a  high- 
way. It  was.  In  this  case,  paved  for  both 
pedestrian  and  vehicle  travel.  The  point  of 
danger  in  this  instance  was  on  that  part 
of  the  alleyway  made  for  people  to  walk  on. 
From  the  proof,  we  think  the  city  was 
clearly  shown  to  be  negligent,  and  liable  in 
this  action,  unless  excused  by  appellee's 
contributory  negligence. 

There  was  a  plea  of  contributory  negli- 
gence. The  court  instructed  the  Jury  in 
the  usual  form  on  this  point,  namely,  that 
although  they  might  find  that  the  city  was 
negligent  in  failing  to  keep  the  alleyway  In 
reasonably  safe  condition  for  travel,  yet  If 
they  further  believed  from  the  evidence 
that  plaintifT  would  not  have  been  injured 
but  by  his  own  negligence,  they  should 
find  for  the  defendant  Appellant  asked  an 
additional  instruction,  based  upon  certain 
evidence,  introduced  by  It,  to  the  effect  that 
appellee  was  drunk  when  he  fell  into  the 
hole  and  was  hurt  It  Is  the  law  that  one 
cannot  voluntarily  put  it  out  of  his  power 
to  use  due  care  to  protect  himself,  and  re- 
cover for  the  consequences  from  others. 
Voluntary  drunkenness,  that  wholly  or  par- 
tially paralyzes  the  will  power,  and  the 
control  of  one's  muscles  and  senses,  is  such 
lack  of  that  care  which  he  owes  to  himself 
that  It  may  be  In  fact  and  in  law  contributory 
negligence  to  any  other  cause  that,  co- 
operating with  it,  results  In  his  injury.  Al- 
though, as  one  case  put  it,  a  drunken  man 
is  as  much  entitled  to  a  safe  street  to  walk 
on  as  a  sober  man  is,  and  needs  it  much 
more,  yet  the  duty  of  the  city  in  furnishing 
even  reasonably  safe  streets  Is  not  such  as 
to  guaranty  them  against  the  traveler's  own 
negligence.  They  need  only  be  reasonably 
safe  for  those  who  themselves  use  due  care 
to  protect  themselves — not  necessarily  rea- 
sonably safe  for  those  who-  voluntarily  fail 
to  use  any  care  whatever.  Dillon's  Mun. 
C!orp.  vol.  2,  Si  1019,  1020;  Woods  v.  Com- 
missioners, 128  Ind.  289,  27  N.  E.  611. 

If  appellee  was  drunk,  tBat  fact  does  not 
of  Itself  excuse  the  city  for  Its  negligence. 
It  owed  to  all  the  public.  Including  appellee, 
the  same  degree  of  care  with  respect  to 
furnishing  reasonably  safe  highways.  But 
If  appellee's  condition  was  such  that  It  pre- 
vented him  from  using  that  care  to  protect 
himself  from  barm  that  an  ordinarily 
prudent  person  would  have  exercised  under 
the  same  circumstances  If  sober,  then  he 
ought  not  to  recover  in  his  action.  L.  &  N. 
R.  R.  Co.  V.  Cummin's  Adm'r,  111  Ky.  333, 
63  S.  W.  594.  The  instruction  that  was 
given  defining  contributory  negligence,  if 
unexplained,  was  probably  misleading;  for. 


as  it  was  worded.  It  was  not  unreasonably 
susceptible  of  the  construction  that  ordinary 
care  on  api>ellee's  part  was  "such  care  as 
ordinarily  prudent  persons  similarly  situat- 
ed" would  have  exercised — ^that  is,  persons 
as  drunk  as  appellee  is  claimed  to  have  been. 
The  Instruction  defining  contributory  negli- 
gence should  have  been  extended,  so  as  to 
have  told  the  Jury  that  If  they  believed  from 
the  evidence  that  at  the  time  appellee  was 
injured.  If  he  was,  he  was  voluntarily  drunk, 
that  such  drunkenness  did  not  relieve  him 
from  the  duty  of  exercising  such  care  to 
protect  himself  from  an  Injury  as  an  ordi- 
narily prudent  person  would  have  exercised 
if  sober. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  under  proceedings  conidatent 
herewith. 


LOUISVILLE)   &  N.   R.   GO.  T.  CLEAVER. 
(Court  of  Appeals  of  Kentncky.    Nov.  23, 1906.) 

1.  Bailboads — Accident  at  Cbobsiho — Omr- 
miBUTOST  Nbouoence. 

One  driving  upon  a  railroad  crossing  has 
no  right  to  rely  exclusively  on  the  operatives  of 
a  train  looking  out  for  nis  safety  and  giving 
him  notice  of  his  danger,  but  he  must  also  look 
out  for  bis  own  safety. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  i  1071.] 

2.  Damages — ^Pkbsonai.    Injttbies — IirsTBtro- 

TIORS     AS     TO     A.MOTriTT     AND     E:i.ESfE(rrS     OF 

Damaoeb. 

In  an  action  for  negligence  the  ooort  in- 
structed that,  "if  the  jury  find  for  plaintiff,  they 
will  award  him  such  actual  damages  as  the 
proof  sliows  be  has  sustained,  not  exceeding" 
a  certain  sum,  and  tliat  "in  estimating  the 
amount  of  his  damages  they  should  take  into 
consideration  the  physical  pain  and  mental 
anguish  suffered,  *  *  •  his  loss  of  time. 
*  ■  *  and  the  impairment  of  any  of  his  power 
to  earn  money  in  the  future."  field  erroneooa. 
In  tliat  it  left  it  to  the  jury  to  say,  not  only  bow 
much  damages  plaintiff  should  recover,  but  to 
consider  anything  that  they  might  deem  proper 
elements  of  such  damages,  except  that  it  advis- 
ed them  that  among  the  elements  they  should 
consider  certain  things. 

3.  Railroads  —  Irjdbies  at  Cbossiko  —  In- 
btbuctions. 

In  an  action  against  a  railroad  company  for 
injuries  received  at  a  crossing,  the  petition  al- 
leged that  the  train  gave  no  signal  of  its  ap- 
proach, and  noiselessly  ran  upon  the  crossing, 
so  that  it  could  not  be  heard.  An  instruction 
was  given  that  if  the  jury  believed  "that  plain- 
tiff's horse  became  frightened,  not  as  the  result 
of  any  negligence  on  the  part  of  defendant's 
servants  in  charge  of  said  train,  and  while  thus 
frightened  became  unmanageable  and  ran  into 
the  engine  and  tender,  •  *  •  thereby  caosing 
the  iiuury,  •  •  •  they  should  find  for  de- 
fendant." Held  erroneous,  hi  that  it  impliedly 
told  the  jury  that,  if  plaintiff's  horse  did  be- 
come frightened,  as  the  result  of  defendant's 
negligence  then  they  must  find  for  plaintiff, 
when  such  ground  of  negligence  was  not  relied 
on. 

Appeal  from  Circuit  Court,  Marion  Ckiunty. 

"Not  to  be  offlciaiiyreported." 

Action  by  T.  F.  Cleaver  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  dam- 
ages resulting  from  a  collision  at  a  railroad 
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crossing.    From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Beversed. 

Benjamin  D.  Warfield  and  Wm.  C.  Mc- 
Chord,  for  appellant  Lev  Russell,  S.  A.  Rua- 
sell,  and  B.  B.  Walter,  for  appellee. 

CREAB,  J.  Appellant  railroad  Intersects 
and  crosses  the  Lebanon  &  Danville  tnmplke 
road  near  the  eastern  limits  of  the  town  of 
L^anon.  The  crossing  is  at  an  acute  angle; 
the  territory  between  the  two  roads  for  a 
half  a  mile  or  more  being  open,  so  that 
vehicles  upon  each  can  be  easily  seen  by  per- 
sons upon  the  other.  In  February,  1904,  ap- 
pellee was  driving  in  his  buggy  towards 
Lebanon,  and  approaching -the  crossing  above 
named.  The  Whether  was  cold,  and  appellee 
was  wrapped  in  an  overcoat  and  lap  robe. 
The  buggy  had  side  and  back  curtains  on. 
Appellee  was  driving  a  spirited  mare.  He 
was  accustomed  to  crossing  at  this  point 
many  times  each  day,  and  was  familiar  with 
the  schedule  time  at  that  point  of  appellant's 
regular  trains.  On  the  above  occasion  he 
approached  the  crossing  at  a  time  when  one 
of  appellant's  passenger  trains  was  due. 
When  about  half  a  mile  from  the  crossing 
he  looked  back  through  the  small  glass  In  the 
rear  of  his  buggy  to  see  whether  the  train 
was  coming.  He  could  then  see  up  the  rail- 
road track  for  something  like  2000  yards. 
Thore  was  no  train  in  sight.  He  was  driv- 
ing rapidly,  about  10  miles  an  hour.  He  says 
be  was  listening  for  the  train.  Before  he  had 
proceeded  far  his  mare  pricked  up  her  ears 
and  Increased  her  epeeA,  caused,  as  appellee 
thought,  by  some  one  driving  up  behind  with 
the  Intention  of  passing  him.  He  cludied 
to  tbe  mare,  who  materially  Increased  her 
speed;  Indeed,  appellee  says  she  was  then 
maklnvg  something  like  a  2:30  gait  Appellee 
did  not  look  bat^  .again  to  see  whether  the 
train  was  coming.  When  within  35  or  40 
yards  of  tbe  crossing  the  mare  broke  Into  a 
run.  Appellant  still  thought  as  he  testifies, 
that  some  one  was  attempting  to  pass  him ; 
but,  looking  out  saw  appellant's  passenger 
train  coming  at  the  speed  of  about  25  miles 
an  bonr  Just  abreast  of  him,  which  then 
sounded  an  alarm  whistle,  followed  immedi- 
ately by  a  collision  between  appellant's  mare 
and  vehicle  and  tbe  train.  The  train  did  not 
strike  the  mare  or  buggy,  but  the  mare  ran 
into  tbe  train.  She  was  so  severely  crippled 
that  sbe  was  afterwards  killed,  the  buggy 
was  demolished,  and  appellee  was  hurt 

In  this  suit  against  appellant  for  damages 
he  charged  It  with  having  negligently  oper- 
ated one  of  Its  regular  passenger  trains  in 
approaching  said  crossing  without  signals  or 
warnings  of  any  kind,  and  at  an  extra- 
ordinary and  dangerous  rate  of  speed,  and 
negligently  running  said  train  upon  and 
against  appellee,  whereby  he  and  his  proper- 
ty were  Injnred  as  stated.  Appellee  testified 
tliat  he  did  not  hear  the  train  whistle  or  the 
l>ell  ring  before  it  got  to  the  crossing.  Four 
other  witnesses  testify  for  him  who  were  In 


the  neighborhood,  though  some  distance 
away,  who  say  that  they  saw  the  train  and 
do  not  remember  having  heard  the  train 
whistle  or  the  bell  ring.  About  14  witnesses 
testified  for  appellant  that  the  usual  crossing 
whistle  was  sounded  and  the  bell  was  rung 
near  the  crossing  at  the  proper  place.  It  is 
not  necessary  to  follow  more  in  detail  the 
testimony  of  these  witnesses,  nor  to  analyze 
It  to  ascertain  tbe  probability  of  either 
theory  being  tru&  That  was  primarily 
for  the  jury.  Although  this  court  has  never 
subscribed  to  tbe  doctrine  that  it  is  the  duty 
of  a  traveler  upon  a  highway  crossing  a  rail- 
road to  stop,  look,  and  listen  before  going  up- 
on the  railroad  track,  yet  It  has  been  said 
that  the  duties  of  such  travelers  and  of  those 
operating  trains  upon  railroads  at  such  cross- 
ings with  respect  to  keeping  a  lookout  for 
each  other  are  similar  and  reciprocal;  that 
each  has  the  right  to  use  the  crossing,  and 
each  knows  that  the  other  has  a  similar  right. 
Each  knows  that  the  other  Is  liable  to  use  it 
at  any  moment  and  that  a  collision  Inevitably 
results  In  damage.  If  not  In  death.  The  care 
required  under  the  circumstances  of  each  case 
to  acquaint  a  person  so  using  such  crossing  of 
Its  condition,  as  to  whether  It  is  then  safe  to 
cross  it  Is  such  care  as  an  ordinarily  prudent 
person  ought  to  exercise  under  the  circum- 
stances to  protect  himself  from  danger.  Oen- 
erally  this  la  a  question  to  be  submitted  to 
the  jury.  It  may  well  be  doubted  whether 
there  ought  to  be  a  recovery  allowed  to  a 
traveler  upon  a  highway  who  is  injured  In 
coming  in  collision  with  a  railroad  train, 
who  would  drive  upon  a  crossing  when  he 
knew  that  a  train  was  due  to  pass  there,  with- 
out looking  to  see  whether  the  train  was 
coming,  and  especially  If  he  should  drive  up- 
on the  crossing  at  such  a  high  rate  of  speed 
that  his  animal  would  not  be  under  safe  con- 
trol. He  has  no  right  to  rely  exclusively  up- 
on the  operatives  of  the  railroad  train  look- 
ing out  for  his  safety  and  giving  him  notice 
of  his  danger.  He  must  also  look  out  for 
his  own  safety,  whether  or  not  the  railroad 
operatives  discharge  their  duty  towards  him. 
L.  &  N.  R.  R.  Co.  V.  Cummins,  111  Ky.  883, 
63  8.  W.  504. 

•The  instructions  given  to  the  jury  were, 
excepting  as  stated  below,  correct  In  defining 
the  law  of  this  case,  though  there  seems  to 
have  been  some  unnecessary  repetitions  in 
them.  But  they  were  erroneous  in  at  least 
two  particulars:  In  defining  to  the  jury  the 
measure  of  compensatory  damages  which  the 
plaintiff  might  be  entitled  to  recover,  the 
court  said:  "If  the  jury  find  for  plaintiff, 
they  will  award  him  such  actual  damages 
as  the  proof  shows  he  has  su.stained,  not 
exceeding  $10,225.  •  •  •  The  court  fur- 
ther instructs  the  jury  that  If  they  find  for 
the  plaintiff,  then,  in  estimating  the  amount 
of  his  damages,  they  should  take  into  con- 
sideration the  physical  pain  and  mental  an- 
guish suffered  by  plaintiff,  if  any,  by  reason 
of  bis  injuries,  his  loss  of  tlme„lf  asg^trcm 
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bis  business,  and  tbe  Impairment,  If  any,  of 
bis  power  to  earn  money  In  the  future."  Tbe 
fault  of  tbls  Instruction  is  tbat  It  leaves 
It  to  the  Jury  to  say,  not  only  how  much 
ilamages  the  plaintiff  should  recover,  but  to 
consider  anything  that  they  might  deem  prop- 
er elements  of  such  damages,  except  that  the 
court  advised  them  that  among  the  elements 
of  plaintiff's  damages  they  should  consider 
certain  things.  The  Jury  should  have  been 
told  on  tbls  point  that  If  they  found  for  the 
plaintiff,  they  should  award  as  damages 
such  sum  as  would  fairly  compensate  him 
for  the  physical  and  mental  pain  suffered  by 
him  by  reason  of  his  injuries,  as  well  as  for 
bis  loss  of  time,  and  the  Impairment,  if  any, 
of  his  power  to  earn  money  In  the  future^ 
not  exceeding  the  amount  sued  for. 

By  the  ninth  Instruction  tbe  court  told  the 
Jury  that  "If  they  believed,  from  the  evidence, 
that  plaintifTs  horse  became  frightened,  not 
as  the  result  of  any  negligence  on  the  part  of 
defendant's  servants  in  charge  of  said  train, 
and  while  thus  frightened  became  unman- 
ageable and  ran  into  the  engine  or  tender,  or 
any  part  of  said  train,  thereby  causing  thie 
injury  to  plaintiff,  they  should  find  for  de- 
fendant" Tbe  correlative  of  this  Instruction 
seems  to  have  been  impliedly  left  to  the  Jury, 
which  Is  that  if  plaintiff's  horse  did  become 
frightened  as  the  result  of  negligence  on  the 
part  of  defendant's  servants  in  charge  of  the 
train,  resulting  in  the  injury  as  stated,  then 
the  Jury  must  find  for  the  plaintiff.  The 
petition  did  not  charge  that  defendant  was 
negligent  in  the  management  of  its  train  so 
as  to  frighten  the  plaintiff's  horse.  This 
ground  of  negligence  was  not  relied  on  in 
the  suit  <tnd  should  not  have  been  submitted 
to  tbe  Jury  at  all.  In  fact,  plaintiff's  evi- 
dence, as  well  as  the  claim  of  his  petition,  is 
tbat  the  train  gave  no  signal  or  warning  at 
all  of  its  approach,  and  noiselessly  ran  upon 
the  crossing,  so  that  it  could  not  be  heard. 
Making  unnecessary  noise  might  be  such 
neglience  as  to  cause  a  horse  to  run  away. 
But  if  the  train  did  not  make  any  noise, 
as  plaintiff  claims  and  charges,  we  fall  to 
see  how  this  could  be  such  negligence,  al- 
though it  might  be  actionable  negligence  in 
other  respects. 

For  the  errors  indicated  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
under  proceedings  not  inconsistent  herewith. 


BRACKETT'S  ADM'R  t.  BORBING  et  al. 
(Court  of  Appeals  of  Kentucky.  Nov.  14, 1005.) 
1.  Pleading— Cboss-Petition— Statutes. 

Civ.  Code  Prac.  {  06,  subsec  8,  provides 
that  a  cross-petition  is  the  commencement  of 
an  action  by  defendant  against  a  codef end- 
ant,  and  that  it  is  not  allowed  toa  defendant, 
t'xcept  upon  a  cause  of  action  which  affects  or 
is  affected  by  the  original  cause  of  action. 
Held,  that  where  a  vendor  sued  to  recover  the 
purchase  price,  and  such  action  was  consoli- 
dated witli  actions  by  creditors  of  the  vendor 
against  him,  and  the  creditors  sought  to  reach 


the  fund  owing  from  the  vendee,  the  vendor 
had  a  right  by  cross-petition  to  be  heard  a*  to 
the  amount  owing  him. 

2.    EVIDXNOB— PABOI/— OOIITRADIOTIIIO    DEED. 

As  between  a  vendor  and  vendee,  the  land 
being  in  the  hands  of  the  vendee,  the  vendor 
may  show  that  the  recitals  in  the  deed  a*  to 
the  payment  of  consideration  are  ontrue. 

[Ed.  Note. — For  cases  in  point  see  voL  20; 
Cent  Dig.  Evidence,  {  1912.] 

8.    EXKCnrOBS  and  AOiaNIBTKATOU  —  Absrs 
— VERDOB'B    PUBCHASE-MONET    OI.AIX. 

A  vendor's  claim  for  purchase  money  paaa- 
ea  at  his  death  to  his  personal  representadve. 

[Ed.  Note. — For  cases  in  point  see  vol.  2^ 
Cent  Dig.  Executors  and  Administnttors,  if 
200,  801.] 

4.  Same— Aoiioii— Pasties. 

Where  laud  has  been  sold,  tue  personal 
representative   of  the  vendor  itfay  collect  tbe 

gurchase  money   by   an  action,    without  Join- 
ig  the  heirs  at  law. 

[Ed.  Note. — For -cases  in  point  >ee  voL  32. 
Cent  Dig.  Executors  and  Administr&tors,  { 
655.] 

6.  Dksokut  and  Dxbtbibdtioh— Bxai.  Es- 
tate—Thu  OF  Hbibs. 
Where  a  vendee  refused  to  accept  a  deed 
from  the  vendor,  on  the  death  of  the  vendor 
his  heirs  took  the  legal  title,  subject  to  the 
vendee's  right  to  acc^t  or  subject  to  the  power 
of  equity  to  compel  acceptance. 

6.  Executors    and     Adkinistratobs  —  Ac- 
tions—Pasties. 

Where  a  vendee  failed  to  accept  tlie  vend- 
or's deed,  and  the  vendor  died,  no  title  coold 
be  made  to  the  vendee  in  an  action  to  which 
the  heirs  at  law  of  the  vendor  were  not  parties. 

7.  Pabties— Chanok— AjncNOUENT. 

Civ.  Code  Prac.  8  134,  providing  that  the 
court  may,  In  furtherance  of  justice,  permit  a 
pleading  to  be  amended  by  adding  or  Btriking 
out  the  name  of  a  party,  authorises  an  amend- 
ment so  as  to  bring  in  a  necessary  iMirty. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Parties,  8  76.] 

8.  Vendob   and    Pubchabeb  —  Patuznt   or 
Pbice— Deductions. 

'  In  an  action  for  the  purchase  price  of 
land  sold,  the  vendee  should  be  credited  with 
moneys  expended  by  him  in  perfecting  his  title. 

[Bid.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  88  360-363.] 

Appeal  from '  Circuit  Court  Bell  Oounty. 

"Not  to  be  officially  reported." 

Action  by  John  Brackett's  administrator 
against  Vincent  Boreing  and  others.  From 
a  Judgment  in  favor  of  defendants,  plaintiff 
appeals.    Reversed. 

N.  B.  Hays  and  3.  Smith  Hays,  for  ap- 
pellant Cook  &  Jones  and  J.  H.  Tlnsley, 
for  appellees. 

HOBSON,  0.  3.  This  is  a  controversT 
as  to  the  purchase  price  of  certain  lands. 
To  a  correct  understanding  of  the  questions 
raised  In  the  record  it  will  be  necessary  to 
state  in  detail  tbe  facts  upon  which  the  con- 
troversy turns.  About  July  5,  1889,  the 
following  written  contract  was  entered  into: 
"Know  all  men  by  these  presents  'that  I, 
John  Brackett  and  Ester  Brackett,  his 
wife,  of  Bell  county,  Kentucky,  parties  of 
the  first  part  and  Vincent  Boreing,  of  tlie 
county  of  Laurel  and  ^tate  of  Kentucky, 
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party  of  the  second  part,  wltnesseth:  Tluit 
for  and  In  consideration  of  the  sum  of  four- 
teen dollars  per  acre  the  parties  of  the  first 
part  bare  this  day  sold  all  their  land  on 
Four  Mile  creek,  In  Bell  county,  Kentucky, 
that  Is  the  home  place,  at  the  rate  of  four- 
teen dollars  per  acre.  To  show  the  bound- 
ary  of  the  home  land  the  survey  made  hy 
James  M.  Parsirall  and  the  boundary  set 
out  in  the  deed  from  Brackett  to  Borelng 
conveying  one-half  of  the  coal  Interest  Is 
made  part  of  this  bond.  If,  on  completion 
of  the  survey,  there  Is  any  land  left  out  by 
James  Purslvall  next  to  Mrs.  Green  or  Jim 
Stusher,  the  same  is  to  be  counted  at  the 
rate  of  fourteen  dollars  per  acre.  All  the 
other  lends  known  as  the  out  lands  at  the 
price  of  eight  dollars  per  acre.  The  follow- 
ing are  the  lands  at  the  rate  of  eight  dollars 
per  acre:  Two  surveys  In  the  name  of 
Joshua  Howell;  one  In  the  name  of  John 
Brackett;  one  patented  in  the  name  of 
Thomas  Brackett;  one  patented  for  two  hun- 
dred acres  surveyed  for  Press  Hendrickson 
and  John  Brackett  These  out  lands  amount 
to  three  hundred  and  fifty  or  four  hundred 
acres,  more  or  less,  at  the  rate  of  eight 
dollars  per  acre,  by  actual  survey  showing 
what  said  patmt  holds.  The  home  lands, 
containing  one  thousand  acres  more  or  less, 
at  the  rate  of  fourteen  dollars  per  acre. 
Said  Boreing  to  pay  said  Brackett  $3,000.00 
on  or  before  the  5th  day  of  July,  1880,  and 
one-half  of  the  remainder  to  be  due  In  one 
year  from  said  date;  the  other  one-half  due 
and  payable  in  two  years  from  said  date; 
the  deferred  payments  to  draw  six  per  cent 
interest  from  said  date;  Brackett  retaining 
a  lien  on  the  land  for  the  security  of  the 
unpaid  purchase  money.  Said  first  party 
to  make  or  cause  to  be  made  a  deed  with 
covenant  of  general  warranty  for  said  land 
wbm  survey  Is  completed,  at  which  time 
the  notes  to  be  executed  and  delivered  to 
the  first  parties.  Said  Brackett  reserves 
the  right  to  haul  off  the  saw  logs  on  the 
home  land  that  are  already  cut  and  sawed, 
but  is  not  to  cut  any  further  timber.  Said 
Brackett,  being  the  owner  and  in  possession 
of  said  land  above  sold,  delivers  said  pos- 
session to  said  second  party  on  the  payment 
of  the  $3,000.00;  but  any  and  all  tenants 
on  said  land  under  said  Brackett  after  July 
5tb  shall  hold  the  same  under  Borelng  until 
January  1st,  1880.  Said  Brackett  to  fur- 
nlab  all  the  title  papers  necessary  to  make 
the  survey  of  said  land,  which  is  to  be  done 
at  the  expense  of  said  Boreing.  Said  Brack- 
ett to  hold  possession  of  the  dwelling  house, 
lot,  and  garden  where  he  now  lives  until 
January  1st  1891.  If  said  Boretag,  hia 
heirs  or  assigns,  may  want  to  ose  any  of 
said  lands  for  railroad,  Borelng  to  pay  full 
valne  of  any  crop  damaged  or  destroyed  by 
reason  of  bnllding  any  ro»d  through  said 
premises.  Borelng  Is  given  possession  of 
all  the  land  on  July  Sth,  except  the  house 
and  garden  where  said  Brackett  now  Uvea, 
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on  the  above  terms.  If  Brackett  moves 
from  said  house  and  lot  and  garden  before 
January,  1891,  the  possession  of  the  same 
goes  to  Boreing.  Said  Brackett  to  have  a 
reasonable  time  to  haul  said  saw  logs  to 
mill  yard  to  cut  the  logs  that  are  reserved. 
Given  under  our  hands  the  day  and  year 
first  above  Written.  John  Brackett  V. 
Borelng,  by  M.  J.  Moss." 

On  September  24,  1890,  Brackett  and  wife 
made  Borelng  a  deed  for  the  land  known 
as  the  home  place.  The  deed  Is  as  follows: 
"This  deed  of  conveyance  made  and  enter- 
ed Into  on  this  the  24th  day  of  September, 
1890,  between  John  Brackett  and  wife.  Ester 
Brackett  of  Bell  county,  Kentucky,  parties 
of  the  first  part  and  Vincent  Borelng,  of 
London,  Laurel  county,  party  of  the  second 
part  wltnesseth:  That  the  said  parties  of 
the  first  part  for  and  in  consideration  of  the 
sum  of  $8,400,  paid  and  to  be  paid  as  follows : 
$6,787.21  cash  in  hand,  and  one  note  for 
$1,612.79  due  and  payable  In  six  months 
from  this  date,  the  receipt  of  which  is  here- 
by acknowledged — do  hereby  sell,  grant,  con- 
vey to  the  party  of  the  second  part  heirs 
and  assigns  the  following  described  property, 
viz.:  [Here  follows  description.]  To  have 
and  to  hold  the  same,  with  all  the  ap- 
purtenances thereunto  belonging,  unto  the 
party  of  the  second  part  his  heirs  and  as- 
signs, forever,  with  covenant  of  general  war- 
ranty. A  lien  is  hereby  retained  as  security 
for  the  payment  of  the  unpaid  purchase 
money.  It  is  understood  that  the  above 
boundary  of  land  is  conveyed  at  the  rate  of 
fourteen  dollars  per  acre,  and  that  a  settle- 
ment is  made  on  a  basis  of  six  hundred  and 
thirty-two  acres.  It  Is  now  agreed  that  a 
resurvey  of  the  boundary  Is  to  be  made  by 
two  competent  surveyors,  one  to  be  furnished 
by  Brackett  and  the  other  by  Borelng,  and 
the  two  together  are  to  resurvey  the  plat 
and  count  the  land,  and  that  final  settlement 
Is  to  be  made  on  the  completion  of  said 
survey  at  the  rate  of  fourteen  dollars  per 
acre,  and  a  new to  be  made  if  neces- 
sary." 

The  note  ref^red  to  in  the  above  deed 
for  $1,612.70  was  signed  by  Borelng  and  Moss, 
who  were  jointly  Interested  In  the  purchase. 
On  December  3,  1891,  Brackett  brought  suit 
against  Borelng  and  Moss  on  the  note,  al- 
leging that  it  was  wholly  unpaid  and  that 
it  was  part  of  the  purchase  price  for  the  land 
sold  and  conveyed  by  him  to  Borelng.  He 
also  alleged  that  he  was  Indebted  to  £.  Car- 
rico,  and  to  secure  Garrico  in  his  debt  bad 
pledged  the  note  to  him,  but  that  Carrico, 
not  wishing  to  incur  the  expense  or  trouble 
of  an  action,  had  returned  the  note  to  him 
to  collect  and  refused  to  join  in  the  action. 
He  made  Carrico  also  a  defendant  and  pray- 
ed judgment  for  the  debt  In  favor  of  Carrico. 
Borelng  and  Moss  filed  an  answer  on  May 
26,  1892,  in  which  they  pleaded  that  there 
was  an  action  pending  in  the  court  of  P. 
Hendrickson  v.  John  Brackett;  In  which  they 
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bad  been  summoned  as  garnlsheee,  and  that 
If  the  garnishment  was  Bustalned  It  would 
consume  the  entire  amount  owing  by  them 
on  the  note.  They  also  set  up  the  clause  In 
the  deed  about  the  survey  of  the  land  to 
ascertain  the  actual  acreage,  and  alleged 
that  this  survey  had  not  been  made,  charging 
that  the  survey  would  probably  show  a 
deficit  in  the  land.  They  further  pleaded 
that  P.  Hendrickson  bad  set  up  claim  to 
58  acres  of  the  land.  Bracket!  filed  a  reply, 
controverting  the  affirmative  allegations  of 
the  answer  and  pleading  some  affirmative 
matter,  which  was  controverted  by  the  re- 
Joinder  filed  on  January  5,  1S93.  At  the 
January  term,  1894,  an  agreed  order  of  sur- 
vey was  made,  directing  the  two  practical 
surveyors  to  go  upon  the  land  and  run  it  out 
This  order  of  survey  was  continued  from 
term  to  term  until  the  July  term,  1895,  when 
two  other  surveyors  were  appointed.  On 
July  26,  1895,  this  order  was  entered: 
"Ck>me8  plaintiff  and  dismisses  the  cause 
without  prejudice,  and  by  agreement  he  is 
allowed  to  withdraw  the  exhibits  sued  on  by 
leaving  a  certified  copy  of  same  with  th9 
clerk,  and  defendant  is  adjudged  to  recover 
of  plaintm  his  costs  herein  expended,  and 
this  cause  is  stricken." 

At  the  January  term,  1896,  on  the  motion 
of  Carrlco,  the  cause  was  redocketed,  on 
the  ground  that  it  had  been  improperly 
stricken  from  the  docket  A  rule  was  Issued 
against  Brackett  to  return  the  note  which 
he  had  withdrawn  from  the  record,  and  an- 
other order  of  survey  was  made.  In  re- 
ponse  to  this  rule  Brackett  answered,  claim- 
ing that  he  had  authority  to  dismiss  the  ac- 
tion, as  he  had  brought  it  and  did  not  de- 
sire to  prosecute  it  any  further.  He  also 
showed  that  he  did  not  have  the  note  in 
his  possession.  The  court  held  Brackett's 
response  insufficient,  as  the  record  showed 
that  he  was  prosecuting  the  action  for  Car- 
rico,  and,  the  rule  being  made  absolute, 
Brackett  then  answered  that  he  delivered 
the  note  to  Boreing.  A  rule  was  served  upon 
Boreing  to  return  the  note.  He  filed  a  re- 
sponse, stating  that  he  had  found  the  note 
in  Brackett's  possession,  and,  learning  from 
him  that  the  case  had  been  dismissed,  he 
paid  Brackett  the  alleged  balance  due  on  the 
note,  that  Brackett  delivered  it  to  him,  and 
that  be  was  an  innocent  purchaser  for  value 
without  notice  of  any  claim  of  Carrlco  to  it 
The  rule  against  Boreing  was  continued  to 
the  next  term,  and  on  July  15,  1897,  Brackett 
filed  an  amended  petition  in  which  he  sought 
to  enforce  the  note  for  $1,612.79,  charging 
that  the  amount  of  Carrico's  debt  was  $1,073. 
75,  and  praying  Judgment  in  his  own  favor 
for  the  surplus.  On  July  19,  1897,  P.  Hend- 
rickson filed  his  petition  to  be  made  a  party 
to  the  action  praying  that  it  be  taken  as 
his  answer  and  as  a  cross-petition  against 
Boreing,  Moss,  and  Brackett  In  this  plead- 
ing be  set  up  that  he  had  obtained  Judgments 
and  return  of  "No  property  found"  against 


Brackett  In  the  year  1803,  and  that  be  had 
taken  out  an  attachment  in  the  action  in- 
stituted thereon,  and  summoned  Boreing  and 
Moss  OS  gamishees,  attaching  any  money 
In  their  hands  that  they  owed  Brackett ;  that 
they  defended  in  his  case  on  the  ground 
that  they  did  not  know  how  much  they  would 
owe  Brackett  until  the  survey  was  made, 
and  that  by  some  sort  of  arrangement  be- 
tween Brackett  and  Boreing,  for  the  purpose 
of  defrauding  him,  they  had  failed  and  re- 
fused to  make  the  survey  as  provided  in  the 
deed,  and  by  collusion  Brackett  bad  deliver- 
ed to  Boreing  the  note  for  $1,61Z79,  when 
nothing  was  paid,  for  the  purpose  of  de- 
frauding and  defeating  him ;  that  there  was 
in  fact  about  1,000  acres  of  land  in  the 
boundary ;  that  Brackett  was  not  prosecut- 
ing the  suit  in  good  faith,  and  was  not  in- 
debted to  Carrlco ;  and  that  the  suit  brought 
for  the  benefit  of  Carrlco  waa  to  enable 
-Brackett  to  defraud  him.  He  prayed  that 
all  the  parties  be  required  to  answer  and 
make  certain  disclosures,  and  on  final  hearing 
for  a  Judgment  for  the  payment  of  his  debts. 
At  the  same  term  the  three  actions  that 
were  pending  In  the  court  of  Elijah  Gregory 
V.  Vincent  Boreing,  etc.,  P.  Hendrickson  v. 
Vincent  Boreing,  etc.,  and  Hogan  Miller,  etc. 
T.  John  Brackett,  etc.,  all  of  which  were  ac- 
tions by  creditors  upon  a  return  of  "No  prop- 
erty found"  against  John  Brackett  in  which 
Boreing  was  the  garnishee,  were  consolidated 
with  the  suit  of  John  Brackett  v.  Vincent 
Boreing,  etc.,  above  referred  to.  After  all 
this  was  done  Brackett  filed  in  the  action  of 
Elijah  Gregory  v.  P.  Hendrickson  and  John 
Brackett,  which  bad  been  consolidated  with 
the  actions  above  referred  to,  his  separate 
answer  and  cross-petition,  in  which  he  set 
up  the  contract  of  July  5,  1889,  and  the  deed 
made  on  September  24,  1890,  alleging  that 
nothing  had  been  paid  him  for  the  out  lands 
and  that  there  was  a  large  surplus  above  six 
hundred  acres  in  the  home  tract  He  tender- 
ed Boreing  a  deed  for  the  out  lands,  and 
made  his  answer  a  cross-petition  against 
him,  praying  Judgment  both  for  the  balance 
due  him  on  the  home  tract  and  for  the 
amount  due  him  on  the  out  lands  at  $8  an 
acre.  The  cross-petition  was  filed  on  October 
18,  189a  Boreing  was  given  until  April  lOth 
to  file  his  answer  to  the  cross-petition.  He 
filed  an  answer  on  April  10th.  In  his  answer 
he  pleaded  the  pendency  of  the  first  suit 
above  referred  to  in  bar  of  the  cross-petition. 
He  also  pleaded  in  bar  the  order  in  that  case 
above  quoted,  dismissing  that  action  with- 
out prejudice.  He  denied  that  there  was  any 
surplus  of  the  land  or  that  he  had  made  the 
contract  of  July  5,  1889,  or  had  bought  the 
out  lands  at  all.  He  pleaded  that  he  and 
Brackett  had  made  a  settlement  under  the 
deed  of  September  24, 1890,  and  that  the  note 
for  $1,612.79  was  by  the  settlement  all  that 
he  owed  Bracbett ;  that  he  had  taken  up  this 
note  by  executing  to  Brackett  a  note  tor 
$1,600  and  paying  him  the  Interest  on  tiie 
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old  note  and  $12.79  on  the  principal  of  the 
old  note;  and  that  after  thU  waa  done 
Brackett  and  wife  had  made  to  blm  a  new 
deed  conveying  to  him  the  home  place  ab- 
solntely.  This  deed  was  executed  on  Jan- 
nary  20,  1896,  but  waa  not  recorded  until 
January  20,  1800.  In  thia  deed  Brackett 
and  wife,  in  consideration  of  $8,400  in  hand 
paid,  conveyed  the  land  known  aa  the  home 
place  absolutely  to  Vincent  Boreing.  The 
deed  concludes  with  these  words:  "This 
being  the  same  boundary  of  land  described 
in  a  deed  heretofore  made  dated  September 
24,  1890,  subject  to  settlement  by  the  parties 
of  the  first  part  and  the  party  of  the  second 
part.  Said  settlement  having  been  made  by 
the  parties  hereto,  this  deed  is  made  for  the 
purpose  of  completing  and  confirming  the 
deed  heretofore  made."  Brackett  replied  to 
Boreing's  answer,  controverting  its  allega- 
tions, pleading  that  the  deed  made  in  Jan- 
uary, 1806,  waa  without  consideration,  that 
there  never  had  been  any  settlement  between 
them,  and  that  the  deed  waa  obtained  from 
him  by  fraud. 

The  issues  were  made  up  and  proof  waa 
taken.    Boreing  testified  that  the   contract 
of  July  6,  1889,  was  made  by  Moss  without 
authority  and  that  he  had  refused  to  accept 
it.    Judge  Moss  was  Introduced  by  him  to 
sustain   this  defense,   and  testified  substan- 
tially as  Boreing  did  on  his  direct  examin- 
ation; but   on   cross-examination,   on   being 
shown  some  pleadings  which  he  had  filed  for 
himself  and  Boreing  in  the  year  1801,  rely- 
ing upon  this  contract,  he  said  that,  though 
they  did  not  accept  it  at  the  time,  they  did 
afterwards  accept  it    Brackett  testified  that 
the  contract  was  ratified  by  Boreing  at  the 
time,    and   he  introduced   several   witnesses 
to  testify  to  declarations  of  Boreing,  which 
confirm  his  evidence.     So,  under  all  the  evi- 
dence, in  connection  with  the  pleadings  refer- 
red to  by  Judge  Moss,  there  la  no  question 
but  that  the  contract  of  July  5,  1880,  was 
ratified  and  accepted  by  Boreing.    The  proof 
shows  without  dispute  that  Boreing  did  not 
pay   off  the  note  for  $1,612.79,   but  simply 
executed  to  Brackett  a  new  note  for  $1,600 
and  paid  the  balance  of  the  debt    The  new 
note   Is  copied   in  the   record,    and   shows 
conclnslvely  what  was  done.    There  was  no 
settlemoit  between    the   parties   when    the 
deed  of  January,  1896,  was  made,  and  had 
been  none,  except  the  execution  of  the  note 
for    $1,600.    Brackett   proved   by   four  wit- 
nesses that  Boreing  said  he  wanted  to  sell 
the   land  to  a  coal  company,  and  wanted  a 
deed  conveying  a  clear  title,  so  he  could  sell, 
and  that  If  he  made  the  sale  to  the  coal  com- 
pany be  would  have  the  survey  made  and 
settle  up  with  him,  and  if  he  did  not  make 
the    trade  with  the  coal  company  he  would 
return  the  deed    to    him.    While    Boreing 
denies  this,  he  is  contradicted,  not  only  by 
the  four  witnesses  referred  to,  but  by  several 
otber  witnesses,  who  testify  to  statements 
made  by  him  after  this  deed  waa  made  to 


the  effect  that  the  land  had  not  been  survey- 
ed and  he  could  not  tell  how  much  he  owed 
Brackett  nntll  the  survey  was  made.  There 
was  no  attempt  on  the  part  of  Boreing  to 
show  any  consideration  for  the  deed,  or  any 
settlement  between  him  and  Brackett,  ex- 
cept the  execution  of  the  $1,600  note  and  the 
payment  of  the  interest  and  $12.79  of  the 
principal  of  the  old  note.  The  land  was 
surveyed  and  the  home  place  was  shown  to 
contain  827  acres,  instead  of  600  acres,  the 
basis  upon  which  the  note  above  referred  to 
was  executed.  The  survey  was  made  by 
two  surveyors,  who  agreed  in  their  report 
There  waa  no  demand  for  a  resurvey,  and 
no  proof  taken  to  show  that  they  had  made 
a  mistake.  There  was  considerable  proof 
taken  aa  to  the  out  lands,  showing  the  quanti- 
ty of  this  land  received  by  Boreing  under  the 
contract,  and  as  to  this  there  was  some  con- 
flict in  the  evidence.  Boreing  showed  that 
he  had  acquired  title  to  some  out  lands  by 
execution  sales  made  of  the  land  as  the 
property  of  Bra(^ett  after  the  contract  of 
July  5, 1889,  was  made.  After  the  proof  was 
taken,  and  before  the  anbmission  of  the  case, 
Brackett  died.  N.  B.  Hays  qualified  as  his 
administrator,  and  on  his  motion  the  cross- 
action  was  revived  in  his  name.  After  this 
had  been  done  the  case  was  submitted  on  the 
merita  The  court  adjudged  Boreing  to  pay 
to  the  creditors  of  Brackett  the  note  for 
$1,600,  but  dismissed  Bracketf  s  cross-petition 
on  the  grounds:  (1)  That  Brackett's  so-call- 
ed cross-petition  was  no  cross-petition,  and 
should  not  have  been  allowed  to  be  filed ;  (2) 
that  the  deed  made  In  January,  1896,  was  a 
bar  to  the  relief  sought  in  the  cross-petition 
until  the  deed  was  set  aside  by  direct  pro- 
ceedings; (3)  that  as  Brackett  had  died  be- 
fore the  submission  of  the  action,  and  the 
cross-petition  had  not  been  revived  after 
his  death  In  the  name  of  his  heirs,  but  only 
in  the  name  of  the  administrator,  it  could 
not  be  prosecuted  further.  EYom  this  Judg- 
ment Hays,  as  administrator,  appeals. 

The  attaching  creditors  of  Brackett  in  the 
consolidated  suits  referred  to  had  made  Bore- 
ing a  defendant  to  the  actions  and  were 
seeking  a  Judgment  against  him  on  account 
of  the  balance  due  by  him  to  Brackett  on  the 
land  transaction.  Brackett  was  also  a  par- 
ty defendant  to  these  suits.  He  had  the 
right  to  be  heard  as  to  the  amount  that 
Boreing  owed  him  on  the  land.  He  was 
not  required  to  leave  It  to  his  creditors  to 
maintain  the  fight  against  Boreing,  but  had 
a  right  both  to  plead  and  prove  what  his 
rights  were.  By  subsection  3  of  section  96 
of  the  Civil  Code  of  Practice  a  cross-petition 
is  defined  as  "the  commencement  of  an  ac- 
tion by  a  defendant  against  a  codefendant" 
and  it  18  not  allowed  to  a  defendant  except 
upon  a  cause  of  action  which  affects  or  is 
affected  by  the  original  cause  of  action. 
Brackett's  cross-petition  was  filed  by  a  de- 
fendant against  a  codefendant,  and  it  set 
op  8  cause  of  action  which  affected  the  ;orlg- 
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inal  catne  of  action.  l%e  original  cause  of 
action  set  np  by  the  plalntlfl  against  Borelng 
was  bla  debt  to  Brackett  on  acconnt  of  the 
laud,  and  Brackett's  cross-petition  was  filed 
to  show  what  this  debt  was.  The  title  to  the 
home  place  passed  to  Boreing  under  the  deed 
of  September  24,  1800,  Incumbered  by  a  Hen 
for  the  unpaid  purchase  money,  if  there  was 
a  surplus  on  a  survey  of  the  land.  The 
only  effect  of  the  deed  of  January  20,  1896, 
was  to  release  this  Hen  and  to  vest  In 
Borelng  an  absolute  title  to  the  land.  If 
Boreing  had  sold  the  land  to  an  Innocent 
purchaser,  Brackett  would  have  lost  his  Hen 
as  against  the  purchaser;  but  as  between 
Brackett  and  Boreing,  the  land  still  being 
In  Borelng's  hands,  Brackett  may  show  that 
the  recitals  In  the  deed  as  to  the  payment 
of  the  consideration  are  untrue,  such  recitals 
being  only  prima  facie  evidence.  Brackett 
does  not  have  to  set  aside  the  deed  to  main- 
tain his  claim.  He  may  show  the  facts.  Just 
as  he  might  do  if  be  had  executed  to  Borelng 
a  receipt  In  fuH.  Bourne  ▼.  Bourne,  92  Ky. 
212,  17  S.  W.  443,  and  cases  dted. 

The  title  to  the  home  place  bad  vested  In 
Borelng  before  Brackett's  death  by  the  deeds 
above  referred  to.  When  Brackett  died,  the 
title  to  this  land  did  not  descend  to  his 
heirs  at  law.  The  only  right  that  Brackett 
had  as  to  the  land  at  his  death  was  his 
claim  for  the  purchase  money,  and  this  at  his 
death  passed  to  his  personal  representative. 
Where  land  has  been  sold  and  conyeyed,  the 
personal  representative  may  collect  the  pur- 
chase money  by  an  action,  without  joining 
with  him  the  heirs  at  law.  The  proof  shows 
that  Brackett  was  an  Ignorant  man,  who 
could  write  his  name,  but  could  write  little 
else,  and  could  scarcely  read.  Borelng  was 
a  man  of  position  and  Intelligence,  In  whom 
Brackett  had  confidence.  The  proof  Is  clear 
that,  counting  In  the  note  referred  to,  Bore- 
ing only  paid  Brackett  $8,400,  which  Is  the 
price  of  600  acres  of  land  at  |14  an  acre. 
As  there  are  827  acres  In  the  home  place, 
Boreing  still  owes  Brackett  for  the  surplus, 
227  acres,  at  $14  an  acre,  making  $3,178, 
for  which,  with  Interest  from  July  5,  1889, 
Judgment  should  be  entered  In  favor  of 
Brackett's  administrator  against  Borelng,  In 
addition  to  the  Judgment  on  the  note  as 
given  by  the  circuit  court 

As  to  the  out  lands  a  different  question 
Is  presented.  Borelng  did  not  accept  the 
deed  to  the  out  lands  which  was  tendered 
to  him  by  Brackett  The  legal  title  to  these 
lands  therefore  remained  in  Brackett  and 
when  he  died  descended  to  his  heirs  at  law. 
They  took  the  legal  title  subject  to  the  right 
of  Borelng  to  accept  the  deed  which 'their 
father  tendered,  or  subject  to  the  power  of 
the  chancellor  to  compel  the  acceptance  of 
the  deed  by  Borelng.  But  they  are  neces- 
sary parties  to  the  action,  for  no  valid  title 
will  be  made  to  Boreing  for  the  land  unless 
they  are  before  the  court  and  bound  by  the 
orders  of  the  court    The  failure  to  make 


'  them  parties  defendant  when  the  case  was 
revived  by  the  administrator  Is  one  of  the 
mistakes  which  section  134  of  the  Civil  Oode 
of  Practice  provides  against  and  allows  to 
be  amended.  On  the  return  of  the  case  to 
the  circuit  court  the  administrator  will  be 
allowed  to  bring  them  before  the  court 
When  this  Is  done  the  court  will  proceed 
to  ascertain  the  quantity  of  the  out  lands 
received  by  Borelng  and  their  value  at  the 
contract  price  of  $8  an  acr&  So  far  as 
Borelng  has  perfected  hia  title  by  buying 
In  the  lands  at  execution  sales  or  otherwise, 
he  should  be  credited  on  his  contract  for 
the  amount  so  paid  out 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  and  further  proceedings  as 
above  Indicated. 


CIiATS  GUARDIAN  v.  CLAY. 

(Court  of  Appeals  of  Kentucky.    Nov.  15, 
1905.) 

1.  GUABDIAir      AMD      WaBD    —     ReUOVAL    — 

Statutes. 

Ky.  St  1903,  I  2024,  provides  that  when  « 
guardian  becomes  incapabfe  of  diachargins  'the 
duties  of  his  trust  or  unsuited  therefor,  he  may 
be  removed ;  section  2037  requires  a  guardian  to 
settle  his  accounts  within  60  days  after  a  year 
from  his  appointment  and  within  every  two 
years  thereafter ;  section  2026  empowers  the 
county  court  to  remove  a  guardian  for  failins 
to  settle  his  accounts ;  and  section  2027  requires 
a  guardian  within  00  days  after  appointment 
to  return  an  inventory,  for  failure  to  do  whicli 
he  may  be  removed.  Held,  that  where,  on  mo- 
tion to  remove  a  guardian,  it  appeared  that  sbr 
returned  no  inventory  for  several  years,  though 
the  ward  had  property,  and  that  she  made  no 
settlement  ontii  five  years  after  her  appoint- 
ment and  after  repeated  rules  requiring  her  to 
do  so  had  issued,  that  her  expenditures  had  l>een 
extravagant  and  that  she  presented  vondien 
for  a  numtter  of  items  which  she  had  not  paid, 
except  by  her  personal  notes,  her  removal  was 
warranted. 

2.  Same — Settlement — Revtew. 

Where  a  guardian  failed  to  file  exception! 
to  a  settlement  in  ttie  county  court,  her  com- 
plaint as  to  such  settlement  could  not  be  re-   , 
viewed  in  the  circuit  court;  her  only  remedy 
I>eing   to  institute   an   original   action   in    tiie   ' 
circuit  comrt  to  surcharge  it.  i 

8.  Same  —  Removal  —  Motion  —  Paxties  i 

ENTrrLEO  to  Make  Motion. 

A  motion  to  remove  a  guardian  for  proper  I 
causes  therefor  may  \m  made  at  the  instance  of  i 
the  infant  or  another  having  the  right  to  rep- 
resent  him.  or  upon  the  court's  own  motion.       | 

[Eld.  Note. — For  cases  in  point  see  voL  25, 
Cent  Dig.  Guardian  and  Ward.  {  91.] 

Appeal  from  Circuit  Court  Bourbon 
County. 
"Not  to  be  officially  reported." 
Proceedings  by  Brutus  J.  Clay,  Jr.,  as 
next  friend  of  Nannie  Clay,  to  remove  La- 
vinia  E.  Cunningham  as  guardian  of  Nannie 
Clay.  From  a  judgment  of  removal,  the 
guardian  appeals.    AflSrmed. 

Grant   E.   liilly,   for  appellant    H.  Clay 
Howard,  for  appellee. 


SETTLE,   J.    The  appellant   liavinla  E. 
Cunningham,  complaining  of  a  Judgment  of 
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tlie  Bourbon  clrcait  court  which  remOTed 
her  aa  gnardian  of  Nannie  Clay,  her  infant 
granddaoghter  nnder  14  years  of  age,  seeks 
its  reversal  by  this  appeal. 

The  motion  for  her  removal  as  guardian 
was  made  by  Bmtns  J.  Clay,  Jr.,  the  father 
and  next  friend  of  the  infant.  In  the  Bour- 
bon county  conrt  upon  written  notice  dniy 
served  npon  the  guardian ;  both  the  notice 
and  motion  speclflcally  setting  forth  the 
grounds  for  removal.  But  '^e  deem  it  nec- 
essary to  notice  only  such  of  the  grounds  aa 
were  regarded  by  the  lower  court  sufficient 
to  authorize  the  Judgment  appealed  from. 
These  were  In  substance  as  follows:  That 
appellant  failed  to  file  within  00  days  after 
her  qoalificatlon  an  inventory  of  the  ward's 
personal  estate  that  came  into  her  hands  as 
gnardian,  and  did  not  return  such  inventory 
until  4  years  thereafter;  that  she  failed  for 
nearly  5  years  after  her  qualification  as 
guardian  to  make  a  settlement  of  her  ac- 
counts, and  never  settled  in  fact  until  she 
was  repeatedly  ruled  by  the  county  Judge 
to  do  so;  that  she  was  extravagant  and 
wasteful  In  the  management  of  the  estate 
of  the  ward.  Is  Incapable  of  managing  the 
same,  and  an  unsuitable  person  to  have  the 
custody  of  the  ward  or  her  estate. 

Section  2024,  Kj.  St  1008,  provides: 
"When  a  guardian  shall  become  Insane, 
move  out  of  the  state,  become  incapable  of 
discharging  the  duties  of  his  trust,  or  evi- 
dently nnsnited  therefor,  the  conrt,  being 
satisfied  that  either  of  the  causes  afore- 
named exists,  shall  remove  him,  or  when  It 
appears  proper  the  court  may  permit  him 
to  resign  his  trust,  if  he  first  settles  his  ac- 
counts and  delivers  over  the  estate  as  by 
the  court  directed;  and  in  either  case,  or 
where  from  any  cause  there  is  a  vacancy  in 
the  office  of  guardian,  may  appoint  a  guard- 
Ian."  Section  2037  requires  a  guardian  to 
settle  bis  accounts  within  00  days  after  the 
expiration  of  a  year  from  his  "appointment," 
at  least  within  every  2  years  thereafter, 
and  as  much  oftener  as  the  court  may  re- 
quire. Section  2026  empowers  the  county 
court  to  remove  a  guardian  for  failing  to 
settle  his  accounts.  Section  2027  requires 
a  guardian  within  60  days  after  his  appoint- 
ment to  return  an  inventory  of  the  real  and 
personal  estate  of  the  ward,  and  upon  sub- 
sequently receiving  other  such  estate  of  the 
ward  to  file  within  60  days  thereafter  a 
supplementary  inventory  thereof.  For  fail- 
ure of  the  guardian  to  return  the  Inventories 
as  required  by  this  section  the  court  may 
remove  him. 

It  appears  from  the  record  that  appellant 
was  appointed  guardian  July  31,  1898,  yet 
never  returned  an  Inventory  of  the  ward's 
estate  until  May,  1904,  though  the  latter 
all  the  while  owned  110  acres  of  land  in 
Madison  county,  worth  $60  an  acre,  and  a 
117-acre  tract  In  Bourbon  county,  worth 
$70  an  acre,  and  the  guardian  from  year  to 
^ear  collected  renta  upon  the  two  farms 


aggregating  about  $2,500.  With  the  excep- 
tlon  of  some  Jewelry,  the  lands,  together 
with  their  rents  and  profits,  constituted  the 
ward's  entire  estate.  It  also  appears  that 
appellant  did  not  make  a  settlement  with 
the  county  court  of  her  accounts  as  guard- 
ian until  the  fall  of  1003,  about  five  years 
after  her  appointment,  and  In  all  probability 
would  not  then  have  done  so,  but  for  the 
repeated  rules  Issued  by  the  county  court 
requiring  her  to  settle.  This  settlement, 
which  seems  to  have  been  but  a  partial 
one,  was  followed  by  amended  settlements, 
made  in  January,  April,  and  May,  1904; 
the  last  being  a  final  one.  In  these  several 
settlements  appellant  was  charged  with 
the  rents  received  on  the  ward's  lands, 
amounting  during  the  entire  guardianship 
to  $2,526ii7,  and  credited  with  all  disburse- 
ments made  in  her  behalf.  The  last  settle- 
ment showed  a  balance  of  only  $365.54  In 
the  guardian's  bands  belonging  to  the  ward> 
In  addition  to  the  large  amount  of  disburse- 
ments with  which  appellant  was  credited 
In  her  several  settlements,  the  county  Judge 
rejected  more  than  $500  of  expenditures  she 
claimed  to  have  made  for  the  ward.  It  also 
api>ear8  that  appellant  in  her  several  settle- 
ments presented  vouchers  and  received  credit 
for  a  number  of  Items  of  expenditure  which 
she  had  not  paid;  that  is,  she  went  to  sev- 
eral merchants  who  bad  accounts  against 
her  as  guardian,  and  in  settlement  of  the 
accounts  gave  them  her  notes  as  guardian, 
thereby  obtaining  of  them  the  accounts  re- 
ceipted, and  these  she  received  credit  for  in 
the  settlements  as  if  they  had  been  paid. 
Some  of  the  notes  thus  given  by  her  in  lien 
of  accounts  are  yet  unpaid.  We  think  It 
abundantly  shown  by  the  settlements  and 
other  evidence  found  In  the  record  that 
appellant  did  not  rent  the  ward's  lands 
during  her  control  of  them  for  what  they 
were  worth ;  also  that  the  expenditures  made 
by  her  for  the  ward  were  far  in  excess  of 
what  they  should  have  been,  and  that  her 
management  of  the  ward's  estate  was  not 
only  unprofitable,  but  wasteful. 

On  the  day  appellant's  final  settlement 
with  the  county  court  was  confirmed,  that 
court,  upon  hearing,  sustained  the  motion  to 
remove  her  as  guardian  of  Nannie  Clay, 
and  Judgment  was  accordingly  entered  to 
that  effect,  and  Brutus  J.  Clay,  Jr.,  appoint- 
ed guardian  In  her  stead.  From  the  Judg- 
ment removing  her  as  guardian,  and  also 
the  Judgment  confirming  the  settlement,  ap- 
pellant prosecuted  an  appeal  to  the  circuit 
court;  the  hearing  In  the  latter  court  having 
resulted  as  already  Indicated.  We  think 
the  circuit  court  very  properly  held  that  it 
could  not  consider  the  complaint  of  appel- 
lant as  to  the  settlement  in  the  county  court, 
as  she  failed  to  file  exceptions  to  It  In  that 
court  Her  only  remedy  Is  to  institute  an 
original  action  In  the  circuit  court  to  sur- 
charge it  A  careful  examination  of  the 
elaborate   opinion   o^,|^^  ||^^^(^vecial 
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Jodgre  coDBtralns  us  to  concur  In  the  conclv* 
slons  therein  expressed.  The  opinion  gives 
such  good  reasons  for  the  removal  of  appel- 
lant as  gxiardlan  that  we  quote  the  conclud- 
ing part  of  It. 

"Therefore  the  only  question  presented 
to  me  by  the  appeal  Is  V7hether  or  not  Mrs. 
Cunningham  should  be  removed  as  guardian 
of  the  child.  I  have  nothing  to  do  with  the 
appointment  of  a  guardian  in  her  place,  nor 
have  I  any  concern  In  the  unfortunate  dif- 
ferences that  have  estranged  the  parties  to 
this  proceeding.  I  do  not  doubt  that  Mrs. 
Cunningham  Is  very  much  attached  to  this 
child,  and  disposed  to  gratify  every  wish, 
whim,  fCnd  caprice  of  the  child,  whether 
reasonable,  or  proper,  or  necessary,  or  use- 
ful. It .  appears  from  the  evidence  heard 
by  me,  leaving  out  the  charge  of  $450  made 
by  Thomas  as  attorney  fee,  there  was  ex- 
pended by  the  guardian.  In  the  five  years 
of  her  guardianship,  about  $2,250.  It  also 
appears  from  the  evidence  that  there  are 
bills  now  due  unpaid  against  her  amounting 
to  over  $400,  leaving  out  of  the  case  en- 
tirely the  claims  asserted  by  her  as  guardian 
against  the  child,  amounting  to  $561,  which 
were,  as  heretofore  stated,  disallowed  by 
the  county  Judge.  It  also  appeared  that 
Mrs.  Cunningham  requested  several  credit- 
ors to  give  her  receipts  for  their  claims,  in 
order  that  she  might  present  them  to  the 
court  in  her  settlement,  although  the  claims 
were  not  at  the  time  paid,  and  that  «he 
did  not  make  any  settlement  of  her  accounts 
until  several  times  notified  to  do  so  by  the 
county  judge,  nor  until  after  she  was  pro- 
ceeded against  by  rule.  It  seems  to  me  be- 
yond question  that  the  guardian  was  reck- 
lessly extravagant  in  the  expenditure  of  the 
ward's  money,  and  that  a  prudent  and  eco- 
nomical guardian  would  not  and  should  not 
have  expended  during  this  time  more  ttian 
half  the  amonnt  expended  by  Mrs.  Cunning- 
bam.  The  evidence  discloses  numerous  In- 
stances showing  a  lack  of  good  business 
capacity  on  the  part  of  Mrs.  Cunningham 
and  a  strong  disposition  to  Indulge  in  litiga- 
tion. She  is  a  lady  advanced  in  years,  and 
it  does  not  appear  that  she  has  any  person 
to  manage  her  afTalrs  except  herself,  as 
her  husband  is  a  very  old  gentleman  and 
unable  to  take  active  control  of  farming 
lands.  In  disposing  of  this  question,  I  am 
«ntiiely  controlled  by  what  is  best  for  the 
child,  and  am  entirely  satisfied  that  the 
best  interests  of  the  child  demand  that  Mrs. 
Cunningham  should  be  removed  as  her  goar- 
^an.  If  she  continnea  to  act  as  guardian, 
the  child,  in  addition  to  having  her  bead 
filled  with  all  kinds  of  extravagant  notions, 
will  not  be  possessed  of  near  so  valuable  an 
estate  when  she  arrives  at  maturity  as  she 
has  now.  It  is  therefore  the  judgment  of 
the  court  that  Mrs.  Cunningham  be  removed 
as  guardian  of  Nannie  Clay,  and  that  she 
be  adjudged  individually  to  pay  ail  the 
^MitB  Incurred  on  this  appeal." 


A  guardian  is  not  a  mere  agent  of  the 
county  court,  but  a  trustee,  with  such  an 
interest  in  the  execution  of  his  trust  as 
entitles  him  to  the  protection  of  the  law. 
His  duties  are  prescribed  by  law,  and  not 
by  the  county  court  Nevertheless  the  coun- 
ty conrt  has  a  supervisory  power  over  him, 
and,  while  be  cannot  be  compelled  to  sur- 
render his  trust  so  long  as  he  observes  the 
requirements  of  the  law,  when  he  proves 
recreant  to  the  Interests  of  his  ward,  by 
mismanaging  or  wasting  his  estate,  or  be- 
comes "Incapable  of  discharging  the  duties 
of  his  trust,  or  evidently  unsuited  therefore," 
the  county  court  for  any  of  these  causes  may 
remove  him  at  the  instance  of  the  infant, 
or  another  having  the  right  to  represent 
him,  or  upon  the  court's  own  motion.  Don- 
lap  ▼.  Kennedy,  10  Bush,  542;  Isaacs  t.  Tay- 
lor, 8  Dana,  600. 

Believing  that  tiiere  were  imperative 
grounds  for  the  removal  of  appellant  as 
guardian  of  the  infant,  Nannie  Olay.  the 
Judgment  is  affirmed. 


VISSMAN  V.  SOUTHERN  RT.  CO. 
(Court  of  Appeals  of  Kentucky.  Nov.  16, 1905.) 

1.  Masteb  ahd  Sxbvakt — ^IiTjrtiBT  TO  Skbvart 
— Rxs  Ipsa  LoqtnruB. 

Mere  proof  of  accident  or  InJanr  to  a  aerv- 
ant  does  not  raise  a  presumption  of  negligence 
on  the  part  of  the  master. 

[Ed.  Note. — For  cases  fai  point,  see  vol.  Si, 
Cent.  Dig.  Master  and  Servant,  (  881.] 

2.  Same — Matkbials — CHAaAoraa— Duty    or 
Master. 

A  railroad  company  does  not  owe  to  a  fire- 
man the  daty  to  furnish  coal  for  use  in  its 
engines  which  la  absolately  safe,  but  only  such 
coal  as  Is  reasonably  safe  for  the  purpose  in- 
tended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  It  174,  212.] 

8.  Sake — Evideitcx. 

Plaintiff,  an  experienced  railroad  fireman, 
was  injured  by  a  small  piece  of  coal  or  slate 
flying  into  his  eye  as  he  was  attempting  to 
break  a  lump  of  coal  for  use  in  the  engine.  The 
presence  of  the  slate  was  not  discoverable  before 
the  application  of  the  pick,  and  there  was  evi- 
dence that  the  breaking  of  lumps  of  the  best 
quality  of  coal  is  usually  attended  with  the  flying 
of  small  pieces,  which  n«<|aently  strike  the  per- 
son doing  the  breaking.  Held,  that  defendant 
was  not  guilty  of  negligence,  rendwing  it  liable 
for  such  injuries,  in  providing  a  poor  quality 
of  coal  for  use  in  its  engines,  against  which 
plaintitf  had  previously  objected. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Third  Divi- 
sion. 

"Not  to  be  officially  reported." 

Action  by  John  F.  Vissman  against  tbe 
Southern  Railway  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Benjamin  F.  Gardner,  for  appellant. 
Humphrey,  Hlnes  &  Humphrey,  toe  appellee. 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgment  of  the^d^oa^t  c^^^twed  npon 


Kyj 


VISSMAN  T.  SOUTHERN  ET.  CO. 


603 


a  verdict  In  favor  of  appellee,  which  was 
returned  by  the  Jury  In  obedience  to  a  per- 
emptory Instruction  from  the  court  Appel- 
lant complains  of  the  giving  of  the  per- 
emptory Instruction  and  also  of  certain 
ralings  of  the  trial  judge  relating  to  the 
exclusion  of  testimony. 

The  facts  set  forth  In  the  petition  as 
constituting  appellant's  cause  of  action  were 
hi  substance  that  while  In  api>ellee's  service 
as  fireman  on  a  -frleght  train  he  attempted 
to  replenish  the  fires  of  the  engine  with 
coal  from  the  tender,  and  encountered  a 
large  lamp  of  what  he  believed  to  be  coal 
that  blocked  the  opening  to  the  tender,  which 
he  undertook  to  break  with  a  pick  In  order 
to  remove  It  and  free'  the  entrance,  but 
□pon  striking  It  with  the  pick  for  that  pur- 
pose a  piece  thereof  struck  blm  In  the  eye, 
causing  hUn  great  suffering  and  finally  the 
loss  of  the  eye.  It  was  also  averred  that  the 
lump  was  of  "coal,  rock,  and  slate,"  unsuit- 
able for  use,  which  was  at  the  time  unknown 
to  him,  but  was  known,  or  by  the  exercise 
of  ordinary  care  could  have  been  known,  to 
a^iellee,  and  that  In  furnishing  him  such 
material  9a  fuel  for  the  engine  appellee 
was  guilty  of  gross  negligence  which  caused 
his  Injuries.  The  answer  contained  a  gen- 
eral denial  of  the  averments  of  the  petition 
as  to  the  nature  and  extent  of  appellant's 
injuries  and  the  manner  of  his  receiving 
same,  spedflcally  denied  the  acts  of  negli- 
gence attributed  to  appellee,  and  averred 
contributory  negligence  on  the  part  of  ap- 
pellant. A  reply  was  filed,  traversing  the 
plea  of  contributory  negligence,  and  upon 
the  issues  thus  formed  the  case  went  to 
trial. 

Appellant  was  the  only  witness  who  testi- 
fied as  to  the  character  and  appearance  of 
the  lump  in  the  attempt  to  break  which  his 
eye  was  destroyed.      No  other  witness  saw 
It    According   to    his   testimony    the    lump 
looked  like  a  piece  of  coal,  and  until  it  was 
broken  no  one  could  have  told  that  it  was 
anything   but   coal.    He    struck   it    several 
times  with  the  pick  In  trying  to  break  it, 
and  one  of  the  blows  caused  a  piece  of  the 
ooal  ac  Black  to  fly  up  and  strike  him  la 
the  eye.    He  also  testified  that  during  bis 
three  years  of  sorvlce  as  fireman  he  often 
had   to  break  coal  for  the  firebox  of  the 
engine,  and  In  fact  a  pldc  was  kept  on  the 
engine  for  the  use  of  the  fireman  in  break- 
ing  coaL    He   farther   testified  that  when 
he  entered  the  service  of  appellee  as  fireman 
it  was  using  for  Its  engines  what  was  known 
as  "Running  Fork  Ck>al,"  but  about  a  year 
b^ore  tbe  injury  to  his  eye  It  commenced 
to  use  for  that  purpose  "Mine  Run  CSoal," 
botb    being  unscreened  coal,   but   that  the 
Mine  Bon  coal  wa«  of  an  inferior  quality, 
in  that  it  did  not  make  steam  tm  well  aa 
tbe   Banning  Fork  coal,  of  which  he  bad 
some   time  before  the  accident  complained 
to  appellee.    Appellant  and  his  other  wltness- 
ts.  X>avlfl,  Wri^t,  and  BnAe,  testifled  that 


unscreened,  or  what  Is  known  as  "Mine  Run," 
coal  la  commonly  used  for  firing  engines- 
All  concurred  In  the  statement  that  tbe 
breaking  of  lumps  of  the  best  quality  of 
coal,  as  well  as  that  of  Inferior  quality, 
is  usually  attended  with  the  fiying  upward 
and  around  of  small  pieces  of  the  coal,  which 
may,  and  frequently  do,  strike  tbe  person 
doing  the  breaking,  and  that  appellant's 
injury  was  as  Uable  to  have  occurred  from 
the  breaking  of  a  large  lump  of  good  coal, 
as  from  the  breaking  of  the  lump  of  coal, 
slate,  and  rode  In  question.  It  was  also 
shown  by  the  testimony  of  the  expert  wit- 
nesses, Wright  and  Burke,  that  no  coal  is 
absolutely  pure,  but  that  it  all  contains 
foreign  substances. 

It  was  not  averred  in  the  petition  that 
the  Mine  Run  coal  used  by  appellee  at  the 
time  of  the  accident  for  Its  engines  was 
unsafe  or  dangerous  to  the  firearm  or  others 
handling  it,  or  that  it  was  more  likely  to 
cause  such  an  accident  as  the  one  com- 
plained of  than  any  other  kind  of  coal. 
The  complaint  in  the  petition  was  its  on- 
sultableness  for  the  purpose  for  which  it 
was  used;  that  is  to  say,  it  was  unsuit- 
able, according  to  appellant's  own  testimony, 
because  it  did  not  make  as  much  steam 
as  some  other  coal,  for  upon  that  ground 
alone  he  had  complained  of  it  to  the  ap- 
pellee. Appellant  admitted,  when  testifying, 
that  the  slate  or  rock  In  the  lump  by  which ' 
he  was  injured  was  so  completely  covered 
with  a  layer  of  coal  on  all  sides  that  it 
was  Impossible  for  him  to  discover  its  pres- 
ence until  he  tried  to  break  it  with  the 
pick,  several  blows  from  which  were  given 
before  he  succeeded  in  reducing  the  lump 
to  sach  a  size  as  to  enable  blm  to  get  it 
from  the  oi>ening  through  which  coal  is 
removed  from  the  tender.  It  does  not,  how- 
ever, appear  from  his  testimony  whether 
his  eye  was  injured  as  a  result  of  the  first 
or  a  subsequent  blow  on  the  lump  from  the 
pidc;  but  in  view  of  his  statement  that 
the  presence  of  the  slate  in  the  lump  was 
impossible  of  discovery  before  the  applica- 
tion of  the  pick  because  of  the  surrounding 
layer  of  coal,  we  are  unable  to  perceive 
any  reasonable  ground  for  his  contention 
that  its  presence  was  known,  or  conld  by  the 
exercise  of  ordinary  care  have  been  known, 
to  appellee  or  any  of  its  other  servants. 
In  loading  the  tender  with  coal.  It  was  not 
thrown  in  by  hand,  but  dumped  therein 
from  an  overhanging  chute  at  points  along 
the  railroad  where  the  coal  was  kept  In 
bnik  to  supply  appellee's  trains.  Obviously 
there  could  have  been  no  inspection  of  the 
coal  by  other  servants  of  appellee,  or  by 
appellant  in  loading  it  on  the  tender.  Mere 
proof  of  accident  or  Injury  to  the  servant 
does  not  raise  the  presumption  of  negligence 
on  the  part  of  the  master.  In  order  to 
recover  damages  against  the  master  for  the 
injury,  the  servant  must  produce  some  evi- 
dence conducing  to  8bo]i^  t^  it  was  caused 
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by  the  negligence  of  the  master  or  some 
one  baTlng  authority  to  represent  hlm< 
Hughes  V.  Cincinnati,  etc.,  Ry.  Co.,  91  Ky. 
526,  16  S.  W.  275 ;  Wlntuska  v.  L.  &  N.  R. 
K.  Co.,  20  S.  W.  819,  14  Ky.  Law  Rep.  579. 

The  appellee  was  under  no  duty  to  furnish 
the  best  quality  of  coal  for  the  engine  of 
which  appellant  was  fireman.  At  most  its 
duty  went  no  farther  than  to  furnish  coal 
that  was  reasonably  safe  for  that  purpose. 
It  Is  not  averred  in  this  case  that  It  did  not 
do  so;  but,  If  It  had  been  so  charged,  appel- 
lant's own  testimony  demonstrates  that  no 
diligence  which  could  reasonably  have  been 
expected  or  required  of  appellee  would  have 
enabled  It  to  discover  that  there  was  any 
defect  in  the  lump  from  the  breaking  of 
which  appellant  received  his  injury,  or  dan- 
ger to  him  in  handling  it  While  this  court 
has  repeatedly  announced  and  yet  holds  to 
the  rule  that  it  is  the  duty  of  the  master 
to  use  ordinary  care  to  provide  the  servant 
with  reasonably  safe  tools,  material,  and 
place  for  the  work  required  of  him,  it  has 
never  been  carried  to  the  extent  of  holding 
him  liable  for  defects  In  tools,  material,  or 
place  of  work  that  no  sort  of  inspection  on 
his  part  could  have  discovered,  for  he  is 
not  bound  to  make  the  tools,  material,  or 
place  of  work  absolutely  safe,  or  to  insure 
those  engaged  in  his  service  against  the 
ordinary  risks  Incident  to  the  nature  of  the 
employment.  An  instructive  case  in  point 
is  that  of  L.  &  N.  R.  R.  Co.  v.  Hinder,  30  S. 
W.  399,  16  Ky.  Law  Rep.  841.  The  appellee. 
Hinder,  was  thrown  from  a  hand  car  and 
injured  by  the  breaking  of  a  wooden  handle 
attached  to  the  Iron  lever  that  propelled  the 
hand  car.  Appellee  tiimself  in  his  testimony 
said:  "Owing  to  the  fact  that  the  crack 
was  Just  at  the  edge  of  the  iron  socket  in 
which  the  handle  or  lever  was  placed,  and 
the  fact  that  the  handle  or  lever  filled  up 
the  socket,  no  one  could  have  detected  the 
crack  by  merely  looking  at  the  handle  and 
inspecting  it"  In  view  of  the  state  of  facts 
thus  presented,  the  court.  Judge  Eastin 
writing,  said:  "It  is  not  shown  by  the  tes- 
timony that  the  appellant  (railroad  company), 
or  any  of  its  employes  superior  In  rank  to 
appellee,  knew  of  any  defect  In  this  handle. 
•  •  ♦  No  other  defect  or  supposed  defect 
than  this  crack  l>eing  testified  to  by  any 
witness,  and  it  being  admitted  that  it  could 
not  have  been  discovered  by  looking  at  the 
handle  and  inspecting  it,  it  seems  to  us  that 
there  is  a  total  failure  to  establish  a  state 
of  facts  upon  which  appellant  could  be  held 
liable.  *  *  *  The  lower  court  erred,  there- 
fore, in  refusing  to  instruct  the  Jury  peremp- 
torily to  find  for  defendant  at  the  co.nciuslon 
of  plaintiff's  testimony.  *  •  ♦"  Brooks  v. 
L.  &  N.  R.  R.  Co.,  71  S.  W.  507,  24  Ky.  Law 
Rep.  1310;  Wilson  v.  Chess  &  Wymond  Co., 
78  8.  W.  453,  25  Ky.  Law  Rep.  1C55 ;  Hooper 
V.  Snead  &  Co.  Iron  Works,  14  S.  W.  542,  12 
Ky.  Law  Rep.  483. 

Appellant  was  an  experienced  fireman,  and 


for  a  year  previous  to  the  accident  resulting 
in  the  loss  of  Ills  eye  he  had  used  the  Mine 
Run  coal.  As  fireman  it  was  hla  duty,  and 
often  necessary,  as  he  admitted,  for  liiin  to 
break  with  a  pick  coal  used  in  firing  the 
engine.  In  doing  so  he  had  been,  as  be 
further  admitted,  struck  several  times  in 
the  face  with  flying  particles  of  coal.  Under 
the  state  of  facts  presented  the  defect  In  the 
material  furnished  by  appellee  as  fuel  for 
the  engine,  as  well  as  the  danger  to  appel- 
lant resulting  from  its  use,  was  latent  so 
concealed,  in  fact  as  to  be  beyond  discovery 
by  appellant  or  appellee.  Therefore  ap- 
pellee could  not  by,  the  exercise  of  ordinary 
or  even  a  higher  degree  of  care  have  pre- 
vented the  Injuries  sustained  by  appellant. 
In  handling  the  coal  furnished  for  the  use 
of  the  engine  of  which  he  was  fireman,  ap- 
pellant only  assumed  an  ordinary  risk  Ui- 
cldent  to  the  work  in  which  he  was  engaged, 
and  as  the  danger  fl-om  his  employment  was 
not  such  as  appellee  by  the  use  of  ordinary 
care  could  have  guarded  against  or  pre- 
vented, no  liability  can  be  Imposed  on  it  for 
his  injuries.  O'Bannon's  Adm'r  v.  L.  & 
N.  R.  R.  Ca,  6  S.  W.  434,  9  Ky.  Law  Rep. 
706;  Ky.  Freestone  Co.  v.  McGee,  80  S.  W. 
1113,  25  Ky.  Law  R^.  2211. 

We  think  the  trial  court  properly  excluded 
the  testimony  of  appellant  and  his  witness, 
Davis,  to  the  effect  that  they  had  made  com- 
plaint to  appellee's  foreman  of  the  coal 
which  was  being  furnished  for  their  engines. 
The  testimony  was  Irrelevant  and  incompe- 
tent, as  their  only  ground  of  complaint  to 
the  foreman  was  that  the  Mine  Run  coal  was 
bad  for  making  steam,  and  not  that  it  was 
unsafe  or  dangerous  for  a  fireman  to  handle 
as  appellant  was  handling  It  at  the  time  of 
receiving  his  injuries.  There  was  no  issae 
as  to  whether  the  Mine  Run  coal  made  more 
or  less  steam  than  other  coals.  Consequently 
the  testimony  could  not  properly  have  been 
considered   by   the  Jury   for   any   purpose. 

Finding  no  error  in  the  giving  of  the 
peremptory  instruction  by  the  lower  conrtt 
the  Judgment  is  alfirmed. 


CAMPBELL   CREEK  COAL  CO.   et  aL  t. 

LEWIS. 
( Court  of  Appeals  of  Kentucky,    Nov.  16, 1905. ) 
Masteb  and  Ssbvant — Injuries  to  Sebvabt 

NEQUGENCB — DUTT  TO  EkEEP  LOOKOXTT. 

Plaintiff  was  employed  at  a  coal  hopper  to 
load  tram  cars,  which,  after  being  loaded,  wen 
hauled  u^  an  incline  by  a  cable  so  attached  to  a. 
steam  hoist  that,  when  the  loaded  car  went  up, 
the  empty  one  descended.  Piaintiff,  after  a 
loaded  car  had  left  the  hopper,  and  knowing 
that  the  empty  one  was  descending,  placed  hit 
back  to  it  and  undertook  to  adjust  a  string  on  k 
rope  attached  to  a  lever  by  which  one  of  the 
doors  of  the  hopper  was  operated,  knowing  that 
the  empty  car  might  catch  his  artn.  Held,  that 
the  engineer,  though  able  to  observe  the  incline 
and  hopper,  was  not  bound  to  keep  a  lookout 
for  plaintiff,  and  was  not  guilty  of  negligence  in 
failing  80  to  do,  rendering  his  employer  liable 
for  injuries  to  plaintiff's  arm,  which  was  caoght 
between  the  post  and  the  descending  cab 
Digitized 
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Appeal  firam  Clrcnit  Coort,  Campbell 
Oonnty. 

"Not  to  be  offldally  reported." 

Action  by  William  Lewla  against  the  Camp- 
bell Creek  Coal  Company  and  otbers.  From 
a  Judgment  for  plalntllt,  defendants  appeaL 
Rereraed. 

Robertson  ft  Bactawalter,  fat  appellants. 
O.  B.  Sblmer,  for  appellee. 

HOBSON,  O.  J.  William  Lewis  was  a 
laborer  in  the  employ  of  S.  F.  Dana  and  the 
Campbell  Creek  Coal  Company,  who  operated 
a  coal  elevator  on  Licking  river  In  Newport 
The  coal  was  removed  from  barges  on  the 
river  by  means  of  two  cars,  which  were 
pnlled  up  an  incline  by  steam  a  distance  of 
about  400  feet  The  engine  was  located  at 
the  top  of  the  incline,  and  the  engineer  conld 
see  from  bis  position  the  cars  on  it  At  the 
bottom  of  the  Incline  there  was  a  hopper, 
which  was  filled  by  a  steam  digger.  At  tbe 
bottom  of  the  hopper  were  two  gates,  one 
at  each  side,  and  by  pulling  out  one  of  these 
gates  they  could  throw  the  coal  from  the 
bopfet  Into  the  car  on  that  side.  The  cars 
came  up  to  the  side  of  the  hopper,  one  on  the 
south  Bide  of  It  and  one  on  the  north  side  of 
it  The  gates  were  operated  by  levers  about 
10  feet  long,  which  ran  out  horizontally,  and 
to  the  outer  end  of  the  lever  a  rope  was 
attached,  so  that  a  man  could  reach  It  and 
pnll  the  hopper  gate  up  and  allow  the  coal 
to  mn  out  when  the  car  was  in  position.  The 
flow  t>f  coal  conld  be  stopped  by  simply  re- 
leasing the  rope.  The  lever  controlling  the 
south  gate  extended  to  the  south  of  both 
trades,  the  lever  controlling  the  north  gate 
extended  over  the  south  track,  and  the  rope 
hung  down  in  such  a  way  that  It  would 
catch  on  the  car.  To  prevent  this  and  con- 
sequent injury  to  the  lever,  or  the  derailing 
of  the  car,  a  nail  had  been  driven  in  a  post 
which  stood  between  the  two  tracks  and  form- 
ed one  of  the  supports  for  the  hopper,  and 
It  was  customary  to  hang  the  rope  on  this 
nail  to  keep  it  out  of  tbe  way  of  the  car 
on  the  south  tradt.  The  cars  were  moved  by 
means  of  a  wire  cable,  which  passed  over  a 
dmm,  so  that  as  one  car  went  up  loaded  the 
other  came  down  to  be  loaded.  Lewis  and 
another  man  were  engaged  at  the  hopper.  It 
was  their  duty  to  let  the  coal  into  tbe  hopper 
from  the  digger,  to  turn  it  out  from  the  hop- 
per into  the  cars,  to  clean  up  about  the 
hopper  the  coal  that  dropped,  and  to  hang 
up  the  rope  referred  to  on  tbe  nail,  so  as  to 
keep  It  out  of  tbe  way  of  the  car.  They 
also  gave  the  «iglneer  the  signal  when  to 
take  a  car  up,  and  when  a  car  was  taken 
up  the  empty  car  simultaneously  came  down, 
as  it  was  fastened  to  tbe  other  end  of  the 
cable,  which  was  wound  around  the  dmm. 
After  Lewis  bad  been  working  at  the  hopper 
for  something  Uke  four  weeks,  he  undertook 
to  bang  up  the  rope  on  the  nail  after  a  loaded 
car  went  up.  The  rope  was  frazzled  at  the 
end   and  would  not  bang  on  the  nalL    He 


then  undertook  to  tie  a  string  to  tbe  rope. 
He  got  the  string  at  first  too  tight  and  then 
with  his  back  to  the  incline,  after  read- 
justing the  string,  reached  around  the  post 
to  hang  up  the  rope.  Just  as  he  did  this 
the  descending  empty  car  caught  his  arm 
between  it  and  the  post,  cutting  and  mashing 
it  badly.  He  brought  this  suit  to  recover  for 
the  injury,  and,  having  recovered  a  verdict 
and  Judgment  for  $200,  the  defendants  ap- 
peal. 

The  plalntUTs  statement  in  his  petition  of 
the  negligence  of  the  defendant  relied  on  as 
a  basis  of  the  action  is  as  follows:  "That 
on  said  day  it  became  necessary  for  plaintiff 
to  hang  up  said  rope  on  said  nail  for  the 
purpose  aforesaid,  which  It  was  the  plaintlfTs 
duty  then  and  there  to  do,  and  which  said 
duty-  the  defendants  bad  authorized  and  di- 
rected the  plaintiff  to  perform,  and  while 
plaintiff  was  there  necessarily  engaged  in 
hanging  up  said  rope  on  said  nail,  and  neces- 
sarily had  his  left  arm  in  the  pathway  of  a 
descending  car  while  so  engraged  In  fastening 
said  rope,  the  defendants,  their  agents  and 
servants,  without  any  notice  or  warning  of 
any  kind,  and  with  gross  and  wanton  negli- 
gence and  carelessness,  and  with  great  force 
and  violence,  caused,  allowed,  and  permitted 
said  descending  car  to  then  and  there  strike, 
hit,  run  against  and  thereby  cut  plalntifTs 
said  arm  almost  to  the  bone,  while  and  during 
the  time  the  plaintiff  was  necessarily  engaged 
as  aforesaid.  That  the  defendants,  their 
agents  and  servants,  operating  and  control- 
ling said  decending  car,  then  and  there  saw,  or 
by  the  exercise  of  reasonable  care  and  pru- 
dence could  have  seen  In  time  to  avert  said  In- 
Jury,  that  plaintlfTs  said  arm  was  necessarily 
in  the  pathway  of  said  decending  car  while 
plaintiff  was  then  engaged  as  aforesaid,  and 
that  the  defendants  then  and  there  operated 
and  ran  and  managed  said  descending  car 
with  gross  and  wanton  negligence  and  care- 
lessness, and  from  all  of  which  plaintiff  was 
injured  as  aforesaid."  In  an  amended  peti- 
tion the  plaintiff  made  this  further  allega- 
tion: "The  plaintiff,  William  Lewis,  for  an 
amended  petition  herein,  says  that  the 
defendants  then  and  there  knew,  or  could 
have  known  by  ordinary  attention,  that 
plaintiff's  said  arm  was  necesssarily  in  the 
pathway  of  said  descending  car  as  In  the 
petition  alleged,  and  that  defendants  then  and 
there  failed  to  observe  reasonable  care  to 
avoid  plalntifTs  said  injuries  which  followed, 
and  that  plaintlfTs  said  injnriea  could  have 
been  avoided  by  the  observance  of  ordinary 
diligence  on  the  part  of  tbe  defendants." 

It  will  thus  be  seen  that  the  plaintiff  rests 
bis  case  on  the  ground  that  the  engineer  fail- 
ed to  keep  a  loookout,  and  by  reason  of  his 
failure  to  keep  a  lookout  did  not  see  that 
his  arm  was  in  the  pathway  of  the  descend- 
ing car.  It  is  not  charged,  and  there  was 
on  tbe  trial  no  evidence  tending  to  show, 
that  the  engineer  in  fact  knew  of  the  peril 
in  which  Lewis  had  placed  himself.  There 
are  casea  in  which  it  la  tba  duty  d  those 


606 


89  SODTHWBSTBEN  REPORTEB. 


(Ky. 


operating  can  to  keep  a  lookout  for  the 
protection  of  others,  where  they  have  reason 
to  anticipate  the  presence  of  persons  on  the 
track.  This  rule  has  been  applied  to  railway 
trains  on  the  streets  of  a  city  and  at  other 
places  known  to  be  frequented  by  the  public. 
But  there  is  nothing  In  this  case  to  bring  it 
within  the  rule.  There  were  but  two  persons 
at  the  hopper.  The  cars  were  mored  by  their 
directions.  When  a  loaded  car  went  up  the 
empty  one  descended.  Lewis  therefore  knew, 
when  the  loaded  car  left,  that  the  empty  car 
was  descending.  With  this  knowledge  he 
placed  his  back  to  the  descending  car  and, 
paying  no  attention  to  it,  undertook  to  adjust 
the  string  on  the  rope  and  then  hang  up  the 
rope,  when  he  very  well  knew  that  the  empty 
car  was  coming  down  upon  him  and  might 
catch  his  arm  when  he  put  it  around  the 
post  He  took  no  precaution  to  learn  where 
the  car  was,  and  blames  the  engineer  for 
negligence,  because  the  engineer  was  not 
more  careful  than  he  w^s.  It  is  true  he 
testifies  that  the  engineer  had  on  some  previ- 
ous occasions  stopped  the  car  when  he  saw 
them  in  danger.  Still  the  engineer  was  under 
no  obligation  to  keep  a  lookout  for  his  benefit. 
The  engineer  had  the  right  to  assume  when 
they  directed  the  loaded  car  to  be  taken  up 
that  they  would  keep  out  of  the  way  of  the 
descending  car,  which  they  knew  was  coming 
down  as  the  other  car  went  up.  They  also 
knew  very  well  how  long  it  took  the  car 
to  go  up,  and  therefore  knew  when  to  expect 
the  empty  car  at  the  hopper.  The  engineer 
was  not  required  to  anticipate  that  they,  with 
perfect  knowledge  of  the  situation,  would 
place  themselves  in  a  place  of  peril,  and  be 
is  not,  therefore,  chargeable  with  negligence 
in  not  seeing  Lewis'  arm  around  the  post 
and  stopping  the  car  before  it  reached  him. 
On  the  plalntUTs  proof  the  court  should  have 
instructed  the  Jury  peremptorily  to  find  for 
the  defendants. 

Judgment  reversed,   and  cause  remanded 
for  further  proceedings  consistent  herewith. 


CROSS  V.  BOARD  OF  TRUSTEES  OF 

WALTON  GRADED  COMMON 

SCHOOL  DIST. 

(Court  of  Appeals  of  Kentucky.    Nov.  18, 1905.) 

1.  Schools  ahd  School  DiarBiars — Pupils — 
ElXPULSioiT — Injxtwotion — Petition. 

Where,  in  a  suit  for  a  mandatory  injunc- 
tion to  restrain  the  board  of  trustees  of  a  graded 
school  district  from  refusing  to  permit  a  pupil 
to  attend,  the  petition  alleged  that  the  trustees 
arbitrarily  expelled  complainant  from  school, 
and  refused  on  request  to  reinstate  him  or  per- 
mit him  to  return,  and  alleged  that  they  "now 
refuse  to  permit  him  to  attend  said  school,  and 
will  continue  to  do  so,  unless  they  are  enjoined 
from  so  doing,"  and  that  he  had  asked  the  de- 
fendants for  the  privilege  of  attending  school, 
but  bad  been  denied  that  privilege  by  de- 
fendants, the  petition  sufficiently  alleged  that 
defendants  would  prevent  complainant  from  at- 
tending the  school  in  the  future. 

2.  Sai£B  — Right   to    School    Pbivileoeb  — 
Tbvstkxs — Powers — Statutes. 

Ky.  St  1903,  f  4364^  defines  common  schools 


and  provides  who  may  attend;  section  4367  de- 
clares that  all  pupils  who  may  be  admitted 
shall  comply  with  lawful  resulationa,  and  tliat 
willful  disobedience,  etc.,  shall  constitute  ground 
for  suspension  or  expulsion ;  and  section  4473 
authorises  the  trustees  to  adopt  by-laws  and 
rules  for  the  government  of  graded  common 
schools  in  their  respective  districts,  open  to  the 
inspection  of  citisens  thereof,  etc.  Held,  that 
the  trustees  of  a  graded  school  district  had  no 
right  to  arbitrarily  expel  a  pupil  from  a  school 
which  he  attended,  nor  to  arbitrarily  refuse 
him  the  privilege  of  attending  the  school  in  the 
future  in  the  district  in  which  he  resided. 

[Bid.  Note. — For  cases  in  point  see  vol.  43. 
Cent  Dig.  Schools  and  School  Districts,  (  346.] 

8.  Sake — Colob — Pbesuuptionb. 

Where,  In  a  suit  to  compel  trustees  of  a 
graded  school  district  to  permit  complainant  to 
attend  school,  the  petition  alleged  that  complain- 
ant had  been  arbib-arily  expelled  from  tiie  school 
in  such  district  it  would  oe  presumed  that  he 
was  of  the  color  which  pro]?erly  admitted  him 
as  a  pupil,  and  the  complaint  was.  therefore, 
not  objectionable  for  failure  to  allege  whether 
he  is  white  or  colored. 

Appeal  from  Circuit  Court  Boone  Cotuity. 

"To  be  officially  reported." 

Suit  by  Walte  Cross,  by  bis  next  friend, 
James  Cross,  against  the  board  of  trustees 
of  Walton  graded  common  school  district 
From  a  decree  in  favor  of  defendants,  plain- 
tiff  appeals.    Reversed. 

S.  W.  ToUn.  John  S.  Oannt  and  Greene 
&  Yanwinkle,  for  appellant  B.  F.  Menefee, 
for  appellee. 

BARKER,  J.  This  Is  an  action  by  Walte 
Cross,  an  infant  suing  by  his  next  friend, 
James  Cross,  against  the  board  of  truBteea 
of  the  Walton  graded  common  school  dis- 
trict for  a  mandatory  Injunction  requiring 
them  to  reinstate  him  tn  the  school  of  that 
district  from  which,  he  alleges,  he  was  un- 
lawfully and  arbitrarily  expelled,  and  is 
now  restrained  by  the  appellees  from  at- 
tending. The  petition  alleges  the  establlsh- 
ment  of  the  Walton  school  district  and  the 
residence  of  Walte  Cross  therein;  that  he 
Is  within  school  age,  and  entitled  to  attend 
the  school  as  a  pupil;  that  prior  to  April 
4,  1904,  he  had  been  allowed  to  attend,  and 
that  at  all  times  he  was  obedient  to  the 
rules,  deporting  himself  in  a  proper  manner, 
but  on  that  day  the  appellees  arbitrarily, 
unfairly,  maliciously,  and  without  proToca- 
tlon  expelled  him  from  the  school,  and  re- 
fused to  permit  him  to  attend  therein  during 
the  remainder  of  the  term,  "and  now  refuse 
to  permit  him  to  attend  said  school,  and  will 
contiuue  to  do  so  unless  they  ar«  enjoined 
from  so  doing;  that  he  has  asked  the  said 
defendants  for  the  privilege  of  attending 
said  school,  as  he  Is  entitled  to  same,  but 
he  has  been  denied  that  privilege  by  said 
defendants."  By  an  amended  petition,  he  i 
alleged  that  the  order  of  the  trustees  expel- 
ling him  la  not  limited  to  any  time,  "but  ex-  j 
pels  him  therefrom  without  any  conditions 
or  limitations,  and  said  order  ia  now  in 
full  force  and  effect  and  the  trustees  re- 
fuse to  set  it  aside  or  modify  it  In  any  way, 
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bat  now  peralst  In  keeping  same  In  force  and 
are  doing  so  wltbout  right  or  cause,  al- 
though plaintiff  has  petitioned  the  full  board 
of  trasteea  to  restore  tbe  said  Walte  Cross 
to  said  school,  and  to  set  aside  said  order 
of  expulsion,  all  of  which  they  refused  to 
da"  A  general  demurrer  of  the  trustees 
to  the  petition  as  amended  was  sustained, 
and,  appellant  declining  to  amend.  It  was 
dismissed. 

Section  4364  of  the  Kentucky  Statutes  of 
1908  defines  common  schools,  and  provides 
who  may  attend.     Section  4367:    "All  pupils 
who  may  be  admitted  to  common  schools 
shall  comply  with  the  regulations  establish- 
ed In  pursuance  of  law  for  the  government 
of  sadi  schools.    Willful  disobedience  or  de- 
fiance of  the  authority  of  the  teachers,  habit- 
ual profanity  or  vulgrarlty,  or  other  gross 
violation  of  propriety  or  law,  shall  constitute 
good  cause  for  suspension  or  expulsion  from 
school."     Section  4473:     "Said  trustees  may 
adopt  such  by-laws  and  rules  for  the  govern- 
ment of  themselves   and   their  appointees, 
and  for  the  control,  government  and  manage- 
ment of  graded  common  schools  in  their  re- 
spective districts,  as  they  may  deem  neces- 
sary,   not  in   conflict  with  law,   and  shall 
keep  a  Journal  of  their  proceedings,  which 
shall  be  open  at  all  times  to  the  inspection 
of  any  citizen  of  the  graded  common  school 
district  In  which   he  or  she  may  reside." 
Connsel  for  appellees  in  his  brief  admits, 
generally,  the  right  of  one  unlawfully  kept 
from  entering  a  common  school  by  the  trus- 
tees   to    a   mandatory    injunction    requiring 
them  to  admit  the  pupil;  but  he  insists  that 
in  the  case  at  bar  tbe  allegations  with  refer- 
ence  to  the  trustees'  preventing  the  appel- 
lant from  attending  the  school  in  the  future 
are  not  sufllclently  definite  and  certain  to 
authorize  the  issuance  of  the  writ    That 
we  may  not  misstate  his  position  in  this 
regard,  we  quote  as  follows  from  bis  brief: 
•^bere  must  be  some  substantial,  definite, 
and  certain  allegation  as  to  the  threatened 
Interference  on  the  part  of  the  trustees  to 
anthorlze  the  harsh  remedy  sought  in  this 
case.     We  concede  that  a  court  of  equity, 
in  a  proper  case,  may  by  mandatory  injunc- 
tion comi>eI  those  in  charge  of  graded  com- 
mon schools  to  admit  any  person  with  the 
proper   qualifications;     but   we    insist   that, 
before  the  court  will  Issue  an  order  of  man- 
datory injunction  against  the  officers  of  such 
schools,   all   tbe   material   allegations   that 
are  necessary  to  authorize  such  action  must 
be    noade,  the  strictest  pleading  should  be 
required,  and  no  loose,  scattered  language 
win  suffice.    Facts  must  be  alleged  and  not 
inferred.    The  wrong  complained  of  in  the 
petition  was  the  arbitrary  expulsion  of  ap- 
pellant by  the  trustees  on  April  4,  1904,  for 
the  remainder  of  that  term,  and  those  al- 
legatlona  bare  no  relation  to  the  future,  no 
connection  with  tbe  fall  term,  no  relation 
to  It;   that  they  simply  show,  and  It  Is  ad- 
mitted by  tbe  demurrer    for    the    purpose 


of  this  case,  that  he  was  arbitrarily  ex- 
pelled from  said  school  for  the  remainder 
of  that  term,'  bat  there  Is  no  allegation  in 
tbe  petition  that  shows  that  the  trustees 
ever  threatened  to  prevent  the  appellant 
from  attending  tbe  fall  term  of  said  school. 
So  I  Insist  that  all  of  the  acts  prior  to  July 
28,  1904,  have  no  connection  with,  and  are 
no  part  of  the  substanre  of  the  grounds  for, 
the  relief  sought  In  the  petition." 

This  position  Is  entirely  too  technical. 
The  petition  alleges  that  the  trustees  have 
arbitrarily  expelled  appellant  from  school, 
and  refused,  upon  request,  to  reinstate  him 
or  permit  him  to  return.  The  allegation  of 
expulsion  to  not  limited  to  the  school  term 
at  which  It  took  place.  By  the  petition 
as  amended  the  expulsion  is  alleged  to  be 
permanent.  The  allegation  as  to  the  future 
is  as  follows:  And  they  "now  refuse  to  per- 
mit him  to  attend  said  school,  and  will  con- 
tinue to  do  80  unless  they  are  enjoined  from 
so  doing;  that  he  has  asked  the  said  de- 
fendants for  the  privilege  of  attending  said 
school  as  he  is  entitled  to  same,  but  he  has 
been  denied  that  privilege  by  said  defend- 
ants." Taking  these  allegations  In  their 
ordinary  signification,  they  clearly  mean 
that  the  expulsion  of  appellant  was  perma- 
nent; that  the  trustees  have  refused,  and 
will,  unless  restrained,  continue  in  the  future 
to  refuse,  him  the  privilege  of  attending 
school.  Appellees  had  no  right  to  arbitrarily 
expel  appellant,  and  have  no  right  to  arbi- 
trarily refuse  him  the  privilege  of  attending 
in  the  future  the  public  school  of  the  dis- 
trict in  which  he  lives. 

It  Is  also  insisted  that  the  petition  la  de- 
fective, in  that  It  fails  to  state  whether  the 
appellee  is  a  white  or  colored  pupil,  and 
therefore  It  la  urged  that  It  does  not  appear 
whether  or  not  he  is  entitled  to  enter;  it 
being  unlawful  for  a  white  pupil  to  attend 
a  common  school  for  colored  pupils,  and  for 
a  colored  pupil  to  attend  a  common  school 
for  white  pupils.  It  may  be  conceded  that 
there  would  be  great  force  in  this  position 
if  appellant  was  seeking  to  enter  the  school 
as  an  original  proposition;  but,  having  been 
allowed  to  attend  prior  to  April  4,  1904,  as 
a  pupil,  it  must  be  presumed  that  he  is 
of  that  color,  which  properly  admitted  him 
as  a  pnpil. 

Of  course,  we  do  not  Intend  to  be  under- 
stood as  holding  that  the  trustees  of  common 
schools  In  this  state  may  not,  under  sections 
4367  and  4473  of  the  Kentucky  Statutes  of 
1903,  prescribe  rules  and  regulations  for  the 
discipline  of  the  pupils,  and  expel  them  for 
violation  thereof,  or,  when  this  Is  done,  that 
we  have  the  power  to  review  their  honest 
Judgment  as  to  whether  the  pnpil  was  guilty 
or  innocent  of  the  charges;  but  we  think, 
where  it  is  admitted,  as  is  done  by  the  de- 
murrer here,  that  the  expulsion  was  without 
charge  of  misconduct,  and  made  arbitrarily 
and  maliciously  by  the  trustees,  and  that 
they  refuse  to  reinstate  appellant  uponj|^ 
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qaest,  and  will  continue  the  expuUlon  In 
the  future  unless  restrained  by  order  of  the 
court,  this  constitutes  a  ground  for  legal  re- 
dress. Nothing  can  be  more  important  to 
the  upholding  and  maintenance  of  the  com- 
mon school  system  In  Its  Integrity  than 
the  enforcement  of  wholesome  and  reason- 
able discipline  among  the  students.  This 
high  duty  la  cast  upon  the  tmstees,  and 
the  courts  will  never  IntM'fere  with  them 
while  acting  within  their  legal  province; 
but  the  exercise  of  arbitrary  power  is  foi^ 
bidden  by  the  Constitution  to  any  man  or 
set  of  men  within  this  commonwealth. 

The  judgment  Is  reversed,  with  directlona 
to  overrule  the  demurrer  and  for  furtbor 
proceedings  consistent  herewith. 


KNECHT   T.  LOUISVILLE   HOME  TELB- 

PnONE    CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  17,  1905.) 

1.  ApfkaI/— Regobo— Bill,    ot    Excicftionb— 
Tbanscbipt  ok  Testimony. 

Civ.  Code  Prac.  i  334,  authorizes  the  giv- 
ing of  time  to  prepare  a  bill  of  exceptions  not 
beyond  a  day  in  the  succeeding  term.  Ky.  St 
1903,  i  4639,  provides  that  the  transcript  of 
the  testimony  taicen  down  by  the  stenographer 
shall  be  filed  and  used  in  making  up  the  bill  xtt 
exceptions.  Section  4644  provides  that  the 
transcript,  when  attested  by  the  judge,  may  be 
taken  to  the  Court  of  Appeals.  Appellant 
within  the  time  fixed  by  the  court  tendered  his 
bill  of  exceptions,  which  was  signed  by  the 
judge  and  filed.  The  bill  did  not  contain  the 
evidence.  At  a  subsequent  term  the  transcript 
of  the  evidence  was  ordered  filed.  Held,  the 
transcript  was  not  in  the  record,  because  filed 
after  the  court  had  lost  jurisdiction. 

2.  Same  —  Defectivb    Rkcobd  —  Aftibmanok 
or  Judgment. 

Where  the  pleading  support  the  judg- 
ment, and  neither  the  evidence  nor  the  instruc- 
tions are  in  the  record,  the  judgment  will  be 
affirmed  on  appeal. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First  Divi- 
sion. 

"To  be  officially  reported." 

Action  by  John  Knecht  against  the  Louis- 
ville Home  Telephone  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

W.  T.  Burch,  for  appellant  Matt  O'Do- 
herty,  for  appellee. 

HOBSON,  C.  J.  John  Knecht  brought 
this  action  against  the  Home  Telephone  Com- 
pany for  malicious  prosecution.  The  defend- 
ant filed  answer,  and  on  January  17,  1904, 
the  case  was  beard  by  a  jury,  who  returned 
a  verdict  for  the  defendant,  and  the  court 
entered  judgment  thereon.  On  the  18th  of 
February  the  plaintiff  filed  grounds  and 
moved  the  court  to  grant  him  a  new  trial. 
On  March  6th  the  court  overruled  the  motion 
for  a  new  trial  and  gave  the  plaintiff  60 
days'  time  to  file  a  bill  of  exceptions.  On 
March  26tb  the  plaintlfl  tendered  a  bill  of 


exceptions,  and  on  May  lltfa  the  court,  hav- 
ing examined,  approved,  and  signed  the  bill, 
ordered  It  filed  and  made  part  of  the  record. 
The  bill  of  exceptlpna,  omitting  formal  parts, 
is  In  these  words:  "Tbe  plaintiff  offered  the 
following  testimony:  (Said  testimony  will 
be  found  in  the  stenographer's  transcript  of 
testimony.)  Whereupon  the  defendant  mov- 
ed for  peremptory  Instructions,  whldi  motion 
was  overruled,  to  which  the  defendant  ex- 
cepted. Defendant  offered  the  following  tes- 
timony: (Said  testimony  will  be  found  in 
the  stenographer's  transcript  of  testimony.) 
After  argument  by  tbe  attorneys  for  each 
side  there  was  a  verdict  and  judgment  for 
defendant"  On  August  13,  1904,  the  plain- 
tiff tendered  and  moved  the  court  to  file  the 
transcript  of  evidence  as  taken  down  by  the 
stenographer,  and  the  court  anstained  the 
motion  and  ordered  the  transcript  filed,  over 
tbe  objections  of  the  defendant  A  motion 
has  been  entered  In  this  court  to  strike  from 
the  record  the  transcript  of  the  evidence 
which  has  been  brought  up  on  the  appeal, 
upon  the  ground  that  It  is  not  properly  a 
part  of  the  record. 

Section  334  of  the  Civil  Code  of  Practice 
la  in  these  words:  "The  party  objecting 
must  except  when  the  decision  Is  made ;  and 
time  may  be  given  to  prepare  a  bill  of  ex- 
ceptions, but  not  beyond  a  day  in  the  suc- 
ceeding term,  to  be  fixed  by  the  court" 
Sections  4639  and  4644,  Ky.  St  1903,  relaUng 
to  Btenographer's  transcripts  of  evidence,  are 
as  follows: 

"Sec.  4639.  Upon  any  trial  or  proceeding 
In  any  civil  case  in  said  court  or  dlTision, 
If  either  party  to  the  suit  or  their  attorney, 
shall  request  the  services  of  said  reportH* 
or  if,  in  the  opinion  of  the  presiding  judge, 
the  testimony  should  be  preserved,  tbe  pre- 
siding judge  shall  direct  such  reporter  to 
make  a  full  report  of  the  testimony  beard 
therein,  whereupon  It  shall  be  the  du^  of  tbe 
reporter  to  take  full  stenographic  notes  of 
such  testimony,  and  upon  the  motion  of 
either  party  to  the  suit  or  proceeding  or  their 
attorney,  to  cause  a  full  and  accurate  tran- 
script of  the  same  to  be  made,  which  shall 
be  filed  among  the  papers  to  be  used  in  mak- 
ing up  the  bill  of  exceptions  to  the  Court  of 
Appeals." 

"Sec.  4644.  Any  of  said  transcripts  of  tes- 
timony made  by  such  reporter,  as  aforesaid, 
when  attested  by  the  judge  before  whom  the 
trial  was  had,  may  be  taken,  without  being 
copied,  to  the  Court  of  Appeals,  to  be  used 
upon  an  appeal,  and  thereafter  returned  to 
the  court  in  which  it  was  made." 

It  will  be  observed  that  by  the  Civil  Code 
of  Practice  time  may  be  given  for  filing  a 
bill  of  exceptions,  but  not  beyond  a  day  in  the 
succeeding  term  to  be  fixed  by  tbe  court 
Sixty  days  Is  a  term  of  the  Jefferson  cir- 
cuit court  The  court  gave  the  plaintiff  60 
days  in  which  to  tender  a  bill  of  exceptions. 
The  plaintiff  within  the  00  days  tendered 
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the  bill,  which  was  signed  by  the  Judge  and 
filed.  Bat  this  bill  did  not  contain  any  of 
the  evidence  introduced  on  the  trial,  tbe  in- 
stractlonB  of  the  court  to  the  jury,  or  any 
exceptions  taken  during  the  trial  It  will 
also  be  observed  that  by  section  46S9,  Ky. 
St  1903,  the  transcript  of  tbe  testimony 
taken  down  by  the  stenographer  shall  be 
filed  with  the  papers  to  be  used  in  making  up 
the  bill  of  exceptions  to  the  Ck>urt  of  Ap- 
peals, and,  when  attested  by  the  Judge  be- 
fore whom  the  trial  Is  had,  may  be  taken 
up  on  tbe  appeal  under  section  4644  without 
being  copied.  But,  In  order  that  the  papers 
may  be  taken  up  upon  the  appeal,  it  must 
be  a  part  of  the  record  of  the  drcnlt  court, 
and  It  does  not  become  a  part  of  that  record 
unless  it  Is  filed  by  an  order  of  court  made 
while  the  court  has  Jurisdiction  of  the  case 
and  tbe  parties.  When  an  ordinary  action  is 
tried,  and  the  motion  for  new  trial  is  over- 
ruled, and  the  bill  of  exceptions  is  signed  and 
filed,  the  court  after  the  term  has  no  juris- 
diction ovw  the  case.  The  jurisdiction  of  the 
court  over  the  case  ends  with  the  term  at 
which  the  motion  for  new  trial  Is  overruled, 
except  that,  where  time  to  tender  a  bill  of 
exertions  Is  given  to  a  day  in  tbe  succeed- 
ing term,  the  bill  of  exceptions  may  be  filed 
within  the  time  so  given;  but  when  at  the 
succeeding  term  tbe  bill  of  exceptions  is 
filed,  or  if  the  term  passes  without  tbe  bill 
being  tendered  or  filed,  the  Jurisdiction  of  the 
court  over  the  case  ceases.  It  is  without 
tx>wer  to  make  up  tbe  record  at  a  subsequent 
term ;  for  it  has  often  been  held  that  It  can- 
not modify  the  Judgment  at  a  succeeding 
term  or  make  any  order  in  a  case  of  this  sort 
The  usual  practice  Is  to  file  the  stenog- 
rapher's transcript  of  the  evidence  with  tbe 
bin  of  exceptions,  and  in  tbe  bill  of  ex- 
ceptions to  simply  refer  to  the  transcript 
as  containing  a  statement  of  the  testimony 
of  the  witnesses  and  the  exceptions  to  the 
testimony.  But  it  cannot  be  tolerated  that 
a  bill  of  exceptions  may  be  filed  within  the 
time  allowed  which  contains  no  part  of  the 
evidence  given  on  tbe  trial,  and  that  then  at 
a  subsequent  term,  when  the  court  has  lost 
Jurisdiction  over  the  case,  a  transcript  of  the 
evidence  may  be  filed  and  made  part  of  the 
record.  Tbe  purpose  of  the  provision  of  the 
Code  is  to  require  bills  of  exceptions  to  be 
made  up  promptly  while  the  facts  are  fresh 
in  the  minds  of  the  court  and  the  parties 
concerned,  so  that  they  may  be  made  up 
correctly.  If  the  practice  were  allowed 
which  was  followed  in  this  case,  the  purpose 
of  the  statute  would  be  entirely  defeated,  and 
there  would  be  no  limit  to  the  time  for  fil- 
ing a  bill  of  exceptions.  Such  a  practice 
would  be  attended  with  grave  evils  which 
it  was  the  plain  purpose  of  tbe  statute  to 
prevent  We  therefore  conclude  that  the 
transcript  of  tbe  testimony,  having  been  fil- 
ed after  the  court  had  lost  Jurisdiction  over 
the  case  and  when  It  was  without  power  to 


make  any  such  order  In  it,  is  not  a  part  of 
tbe  record,  and  that  the  motion  to  strike  It 
from  the  files  must  be  sustained. 

The  pleadings  support  the  judgment  and, 
as  we  have  before  us  neither  the  evidence 
beard  on  the  trial  nor  the  InstructionB  of 
the  court  to  the  jury,  the  Judgment  complain- 
ed of  cannot  be  disturbed. 

Judgment  affirmed. 


DUPOXSTBR  et  al.  v.  FT.  JEFFERSON 

IMP.  CO.'S  RECEIVER. 

SAME   V.  JACKSON  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  28, 1905.) 

1.  AFFRAI,S  —  CoKrCLUBIVENESS     OT    DsTBRMI- 
RATION— SUCOESSIVK  AfFBAI.8. 

There  cannot  be  a  succession  of  appeals 
from  the  same  judgment;  but,  where  an  appeal 
is  taken,  all  errors  in  the  Judgment  must  be 
presented  to  the  court,  and  as  to  matters  not 
found  erroneous  the  judgment  stands  affirmed, 
and  cannot  be  attacked  on  a  subsequent  appeal 
for  any  matters  appearing  on  its  face. 

[Ed.  Note. — For  cases   In   point,  see  yol.  8, 
Cent  Dig.  Appeal  and  Error,  f  4355.] 

2.  JtTDOEs  —  Disqualification  —  ArnDAViT 
OF  Pbejudicg. 

An  affidavit  that  the  trial  judge  will  not 
do  justice  to  certain  i>artie8  is  insufficient  to 
disqualify  the  jndge. 
S.  Samje— TiMB  or  Filing. 

An  affidavit  of  prejudice,  filed  after  the 
trial  Judge  has  made  several  orders  in  the  case, 
comes  too  late. 

4.  Affe AX  —  Questions    Rkvixwabls— Mat- 
TKBS  Not  Baibbd  Below. 

Where  it  does  not  appear  from  the  record 
that  the  judge  was  not  properly  jiualified,  and 
no  objection  on  the  ground  of  disqualification 
was  made  in  the  drcnit  court,  it  must  be  as- 
sumed on  appeal  that  he  had  anthority  to  sit 
in  the  case. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig  Appeal  and  Error,  (  8682.] 

5.  Same— Necessity  of  Bill  of  Bxokptions 
—Equity  Cases. 

Civ.  Code,  f  834,  requiring  tbe  party  ob- 
jecting to  except  when  the  decision  is  made, 
and  providing  that  time  may  be  given  to  pre- 

fiare  a  bill  of  exceptions ;  section  836,  provid- 
Qg  that  If  a  decision  objected  to  is  entered 
on  the  record,  with  the  grounds  of  objection, 
exception  may  be  taken  by  causing  the  same 
to  be  noted  at  the  end  of  the  decision ;  and 
section  837,  providing  that,  if  the  decision  be 
not  entered  on  the  record,  the  party  must 
prepare  his  bill  of  exceptions — apply  to  all 
cases,  whether  in  equity  or  at  law,  where  oral 
evidence  is  heard,  and  such  evidence  must  be 
made  a  part  of  the  record  by  bill  of  exceptions 
in  equity  cases  as  well  as  in  law  cases,  if  it 
is  to  be  considered  on  appeal. 

6.  Same— Pboceedinob  to  Pxbfbct  Apfeal— 
Filing  of  Tbanscript. 

Under  Ky.  St  1903,  H  4689,  4641,  4644, 
authorizing  the  preservation  of  the  testimony 
by  stenographic  notes  taken  by  the  reporter  and 
toe  making  of  a  transcript  of  the  same  to  be 
filed  among  the  papers  in  tbe  case,  and  provid- 
ing that  the  transcript,  when  attested  by  the 
Judge,  may  be  used  on  appeal,  the  court  cannot 
in  equity  cases  any  more  than  in  ordinary 
actions,  cause  a  transcript  to  be  filed  at  a  sub- 
sequent term,  after  the  Judgment  has  becoms 
final  and  the  court  has  lost  jurisdiction. 
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7.  Sake— Reoobd— Neckssitt  of  OoNTAiniKa 
Etidekck. 

Where  the  record  does  not  dlsdoae  the 
evidence  heard  before  the  circnit  judce  on 
exceptions  to  the  commisslonera'  report,  it  must 
be  presumed  that  he  acted  properly  in  overrul- 
ing such  exceptions,  and  hia  judgment  will  not 
be  disturbed. 

8.  Couirra  — CouBi  of  Afpkals  —  Juusdio- 
noN. 

The  Court  of  Appeals  has  only  appellat* 
jurisdiction,  and  cannot  make  an  order  appoint- 
ing a  receiver  to  take  charge  of  property  or 
grant  a  restraining  order  to  protect  the  .rights 
of  a  party. 

Appeals  from  Circuit  Conrt,  Ballard 
County. 

"To  be  officially  reported." 

Action  by  the  Ft.  Jefferson  Improvement 
Company's  receiver  agralnst  Rebecca  S. 
Dupoyster  and  others.  From  a  judgment 
overruling  exceptions  to  the  report  of  com- 
mlasloners,  defendants  appeal.  Action  be- 
tween Rebecca  S.  Dupoyster  and  others  and 
Joslah  A.  Jackson  and  others.  From  a  Judg- 
ment for  the  latter,  the  former  appeal. 
Fln(t  judgment  reversed.  Second  judgment 
affirmed. 

White  &  Ray,  for  appellants.  J.  M.  Nich- 
ols &  Son,  for  appellees. 

HOBSON,  C.  J.  On  January  18,  1901,  the 
court  entered  a  judgment  In  this  case  de- 
fining the  rights  of  the  parties  In  the  land 
in  controversy,  appointing  commissioners  to 
make  partition  of  It  between  them,  and  ad- 
judging to  the  Ft  Jefferson  Improvement 
Company  a  lien  on  the  land  allotted  to  J. 

C.  Dupoyster  and  his  wife,  Rebecca  8. 
Dupoyster.  An  appeal  was  taken  from  the 
judgment,  and  on  May  11.  1904,  the  judg- 
ment was  reversed  by  this  court  in  so  far 
as  it  adjudged  a  Hen  on  the  land  of  R.  S. 
Dupoyster.  As  to  all  other  matters  and  as 
to  all  the  parties  the  judgment  was  affirmed. 
See  Dupoyster  t.  Ft  Jefferson  Improvement 
Company,  80  &  W.  800,  26  Ky.  Law  Rep. 
86.  In  the  meantime  the  commissioners 
appointed  made  their  report  of  allotment, 
which  was  filed  in  the  circuit  court  on 
January  6,  1902.  Exceptions  were  filed  by 
the  parties  to  the  report  The  exceptions 
came  up  for  trial  in  the  circuit  court  on 
April  29,  1904.  A  part  of  the  evidence  was 
taken  by  depositions,  and  part  was  heard 
orally  in  court  and  taken  down  by  the  offi- 
cial stenographer.  The  court  overruled  all 
the  exceptions  to  the  report  and  adjudged 
a  sale  of  the  land  allotted  to  J.  C.  and  Re- 
becca S.  Dupoyster.  From  this  judgment 
Rebecca  S.  Dupoyster,  J.  O.  Dupoyster,  D. 

D.  Edwards,  and  John  P.  Edwards  appeaL 
It  is  Insisted  for  appellants  that  there  are 

numerous  errors  in  the  judgment  of  January 
18^  1901,  as  to  the  directions  given  the  com- 
missioners in  dividing  the  land,  and  It  is 
insisted  that  land  was  included  In  the  divi- 
sion which  should  not  have  been  included. 
There  cannot  be  a  succession  of  appeals 
from  the  same  Judgment    When  an  appeal 


is  taken,  all  errors  in  the  Judgment  must 
be  presented  to  the  court,  and  as  to  all 
matters  not  found  erroneous  by  this  court 
the  judgment  stands  affirmed.  On  the  last 
appeal  the  judgment  was  expressly  affirmed 
as  to  all  the  parties  except  Rebecca  8. 
Dupoyster,  and  as  to  her  It  was  only  re- 
versed in  BO  far  as  it  subjected  her  land 
to  the  debts  of  the  Ft  Jefferson  Improve- 
ment Company.  It  therefore  follows  that 
on  this  appeal  that  Judgment  cannot  be 
attacked  for  any  matters  appearing  on  Its 
face,  and  that  the  only  questions  that  are 
now  open  are  whether  the  commissioners 
followed  the  Judgment  in  the  allotment 
which  they  made. 

It  is  insisted,  however,  that  the  Judge 
who  tried  the  case  was  not  competent  to 
preside.  This  objection  was  not  made  In 
the  circuit  court  After  he  had  made  sev- 
eral orders  in  the  case  there  was  an  affida- 
vit filed  to  the  effect  that  he  would  not 
do  the  appellants  justice,  but  this  affidavit 
was  Insufficient  and  came  too  late.  It  not 
appearing  from  the  record  that  the  judge 
was  not  properly  qualified,  and  no  objec- 
tion having  been  made  on  this  ground  in 
the  circuit  court,  it  mast  be  presumed  on 
appeal  that  he  had  authority  to  sit  in  the 
case. 

As  to  the  correctness  of  the  commisnou- 
ers*  report  and  the  ruling  of  the  court  upon 
the  exceptions  thereto,  the  question  is  made 
that  the  evidence  before  the  court  is  not 
properly  before  us.  It  appears  from  the 
record  that  at  the  next  term  after  the  judfr- 
ment  was  entered,  and  on  August  22,  1904, 
the  circuit  court  made  an  order  filing  the 
stenographer's  transcript  of  the  evidence, 
and  this  transcript  has  been  brought  np  on 
the  appeal.  No  time  was  given  at  the  term 
when  the  judgment  was  entered  to  prepare 
a  bill  of  exceptions,  axid  a  motion  has  been 
made  to  strike  out  the  stenographer's 
transcript  on  the  ground  that  it  Is  not 
properly  a  part  of  the  record.  It  is  insisted 
for  appellants  that  a  bill  of  exceptions  Is 
unknown  in  equity,  and  that  therefore  no 
bill  of  exceptions  was  necessary.  This  is 
ordinarily  true,  as  equity  cases  are  usually 
tried  upon  the  record  and  without  oral 
evidence.  But,  when  oral  evidence  is  heard, 
it  must  be  made  part  of  the  record  by  bill 
of  exceptions  in  equity  cases.  Just  as  It  1* 
In  ordinary  cases,  to  be  considered  upon 
the  appeal.  Sections  336  and  337  of  the 
Civil  Code  provide: 

"Sec.  336.  If  the  decision  objected  to  be 
entered  on  the  record,  and  the  grounds  of 
objection  appear  In  the  entry,  the  exception 
may  be  taken  by  the  party  causing  to  be 
noted,  at  the  end  of  the  decision,  that  he 
excepts. 

"Sec.  837.  If  the  decision  be  not  entered 
on  the  record,  or  the  grounds  of  objection 
do  not  appear  In  the  entry,  the  party  most 
prepare  his  bill  of  exceptions  and  present 
it  to  the  Judge  for  his  signature.'* 
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Section  884  also  provIdeB:  "The  party 
objecting  must  except  when  tbe  decision 
Ifl  made ;  and  time  may  be  given  to  prepare 
a  bill  of  exceptions,  but  not  beyond  a  day 
In  the  succeeding  term,  to  be  fixed  by  the 
court" 

These  sections  apply  to  all  cases,  whether 
equitable  or  ordinary,  where  oral  OTidence 
is  heard. 

It  is  also  insisted  for  appellant  that  a 
transcript  of  evidence  made  out  by  the 
stenographer  may  be  received  under  the 
statute  authorizing  such  transcripts  to  be 
made.  Ky.  St  1903,  H  4637-4645.  The 
provisions  of  the  act,  so  far  as  material, 
are  aa  follows: 

"See  4638.  Upon  any  trial  or  proceeding 
In  any  civil  case  in  said  court  or  division, 
if  either  party  to  the  suit  or  their  attorney, 
shall  request  the  services  of  said  reporter, 
or  If,  in  the  opinion  of  the  presiding  judge, 
the  testimony  should  be  preserved,  the  pre- 
siding judge  shall  direct  such  reporter  to 
make  a  full  report  of  the  testimony  heard 
therein,  whereupon  it  shall  be  the  duty  of 
the  reporter  to  take  full  stenographic  notes 
of  such  testimony,  and  upon  the  motion  of 
either  party  to  the  suit  or  proceeding  or 
their  attorn^,  to  cause  a  full  and  accurate 
transcript  of  the  same  to  be  made,  which 
shall  be  filed  among  the  papers  to  be  used 
in  making  up  the  bill  of  exceptions  to  the 
court  of  appeals,  and  at  the  same  time  shall 
cause  a  full  and  accurate  carbon  copy  of 
the  transcript  of  testimony  to  be  made  which 
copy  shall  be  filed  with  the  papers,  and  re- 
main in  the  office  of  the  clerk  of  the  court 
as  a  public  record." 

"Sec  4641.  In  any  equity  suit  or  proceed- 
ing pending  in  such  court  or  division,  where 
testimony  is  to  be  taken,  if  either  of  the 
parties  to  the  suit  or  proceeding,  or  their 
attorney,  shall  suggest,  the  presiding  Judge 
may.  In  his  discretion,  direct  such  testimony 
to  be  taken  by  the  reporter,  in  which  case 
it  shall  be  the  duty  of  said  reporter  to  take 
the  testimony  in  shorthand,  and  to  cause  a 
full  and  accurate  transcript  of  the  same  to 
be  made,  and  filed  among  the  papers  of  the 
case." 

"Sea  4644.  Any  of  said  transcripts  of 
testimony  made  by  such  reporter,  as  afore- 
said, when  attested  by  the  Judge  before  whom 
the  trial  was  had,  may  be  taken,  without 
being  copied,  to  the  Coart  of  Appeals,  to  be 
used  upon  an  appeal,  and  thereafter  re- 
turned to  the  court  in  which  it  was  made." 

We  had  these  sections  under  consideration 
in  the  recent  case  of  John  Knecht  v.  Home 
Telephone  Company,  89  S.  W.  608,  28  Ky. 
Law  Rep.  456.  It  was  held  in  that  case  that 
in  an  ordinary  action  the  stenographer's  tran- 
script could  not  be  considered,  where  it  was 
filed  at  a  subsequent  term,  when  the  court  had 
lost  Jorlsdlction  over  the  case,  and  after  a  bill 
of  exceptions  had  been  filed  at  a  previous  term. 
The  same  role  must  apply  in  equity  cases. 
The  court  has  no  power  in  an  equity  case, 


after  the  Judgment  has  become  final  and  he 
has  lost  Jurisdiction  over  it,  to  file  at  a 
subsequent  torm  papers  as  part  of  the 
record  or  to  make  up  a  record  for  the  appeal. 
Section  4639  applied  to  any  civil  case  It  is 
equally  appUc&ble  to  equitable  or  ordinary 
actions.  Section  4644  refers  to  the  tran- 
scripts made  up  by  the  reporter  as  above 
directed  and  filed  among  the  papers  of  the 
case.  The  only  purpose  of  that  section  is 
to  allow  the  transcript  to  be  brought  up 
without  copying.  It  refers  only  to  tran- 
scripts which  have  been  made  a  part  of  the 
record  by  the  circuit  court  Section  4641  is 
simply  Intended  to  allow  the  court  to  order 
the  proof  in  an  equity  case  to  be  taken  by 
the  official  stenographer,  Instead  of  an  ex- 
aminer. When  it  is  taken  by  him,  it  must 
be  filed  among  the  papers  of  the  action 
as  In  other  cases.  An  equity  case  must  be 
appealed  to  this  court  upon  the  record  be- 
fore the  circuit  court,  and  if  the  evidence 
before  the  circuit  court  is  heard  orally  the 
record  must  be  made  up  by  that  court  while 
it  has  jurisdiction  of  the  case.  It  cannot  be 
left  to  the  reporter  to  make  up  the  record 
of  the  case,  nor  can  the  reporter  and  the 
circuit  Jndge  in  vacation  and  without  an 
order  of  court  make  up  the  record.  The 
phraseology  of  section  4641,  "where  testi- 
mony Is  to  be  taken,"  shows  that  the  Legis- 
lature in  this  section  referred  not  to  the  tak- 
ing of  testimony  on  the  trial  of  the  case, 
which  was  provided  for  by  section  4639,  but 
to  testimony  taken  I)efore  the  trial.  We 
therefore  conclude  that  the  stenographer's 
transcript  of  the  evidence  cannot  be  consider- 
ed, and  that  the  motion  to  strike  it  from 
the  record  must  be  sustained. 

The  record  not  disclosing  the  evidence 
which  was  heard  before  the  circuit  Jndge  on 
the  exceptions  to  the  report  it  must  be  pre- 
sumed that  he  ruled  properly  in  overruling 
the  exceptions,  and  his  Judgment  to  this 
extent  cannot  be  disturbed.  It  will  be  ob- 
served that  the  Judgment  of  the  circuit  court 
was  entered  on  April  29,  1904,  and  before 
the  decision  of  this  court  reversing  the  Judg- 
ment of  January  18,  1901,  as  to  Rebecca  S. 
Dupoyster.  The  circuit  court  followed  in  his 
Judgment  the  original  Judgment,  and  order- 
ed the  land  allotted  to  J.  C.  and  Rebecca  S. 
Dupoyster  sold  for  the  debt  of  the  Ft  Jef- 
ferson Improvement  Co.  This  was  error;  for, 
as  held  on  the  former  appeal,  the  land  of 
Rebecca  S.  Dupoyster  is  not  liable  for  the 
debt  The  Judgment  in  the  first  case  com- 
plained of  is  to  this  extent  erroneous.  In 
all  other  respects  it  is  approved.  On  the 
return  of  the  case  to  the  circuit  court  com- 
missioners will  be  appointed  to  allot  to 
Rebecca  S.  Dupoyster  her  one-fourth  of  the 
land  heretofore  allotted  to  her  and  J.  0. 
Dupoyster,  and  the  court  will  then  order  the 
land  allotted  to  J.  C.  Dupoyster  sold  for  the 
debt  of  the  Ft.  Jefferson  Improvement  Com- 
pany. 

The  appellees  have  filed  in  JtUi  oourJt  af 
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fldavits  to  the  effect  that  appellants  are 
wasting  the  timber  on  the  land,  and  iutve 
entered  a  motion  that  this  court  appoint  a 
receiver  to  take  charge  of  the  property  or 
grant  a  restraining  order  to  protect  appellees' 
rights.  Our  Jurisdiction  Is  only  appellate. 
We  cannot  make  orders  of  this  sort  On  the 
return  of  the  case  to  the  circuit  court  proper 
orders,  if  shown  to  be  necessary,  may  be 
made  to  protect  the  rights  of  the  parties. 

Judgment  in  first  case  reversed,  and  cause 
remanded  for  further  proceedings  as  herein 
Indicated. 

The  Judgment  In  second  case  is  affirmed. 


CORLET  V.  PADUCAH  COOPERAOB  CO. 
(Court  of  Appeals  of  Kentucky.  Nov.  17, 1905.) 
Masteb  ano  Skbvant— Injuby  to  EufloxS:— 

REPAIBINQ    MaOBINBBT    —    CONTBIBUTOBT 

Neolioknce. 

The  assistant  at  a  barrel  stave  planer, 
who  had  operated  such  a  machine  long  enough 
to  become  familiar  with  its  parts,  was  guilty 
of  contributory  negligence,  where  he,  on  dis- 
covering that  the  hood  connecting  the  table 
under  the  knives  with  the  pipe,  through  which 
the  shavings  were  driven  by  the  draft  produced 
by  the  revolution  of  the  knives,  had  fallen 
down,  occasioning  no  danger,  but  merely  sub- 
jecting him  to  annoyance  from  the  escaping 
pieces  of  wood,  attempted,  without  notifying 
and  requiring  the  operator  to  stop  the  machine, 
to  attach  the  hood  to  the  table,  whereby  his 
hand  waa  by  the  suction  drawn  into  the  knives ; 
there  being  no  emergency  excusing  his  act 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  W.  C.  Corley  against  the  Pado- 
cah  Cooperage  Company,  Judgment  for  de- 
fendant   Plaintiff   appeals.    Affirmed. 

J.  B.  Allensworth  and  Crice  &  Ross,  for 
appellant  Wheeler,  Hughes  &  B«Ty,  for 
appellee. 

SBTTIiH,  J.  This  action  for  damages  was 
instituted  by  appellant  against  appellee  in 
the  McCracken  circuit  court  The  petition 
in  substance  charges  that,  while  In  the 
employ  of  appellee,  appellant  was  required  to 
work  at  a  machine  known  as  a  "planer," 
and  while  thus  engaged  be  attempted  to  re- 
pair a  portion  of  the  machinery  connected 
with  the  planer,  which  by  appellee's  gross 
negligence  became  defective  and  dangerous 
tor  use,  when  without  fault  on  his  part  his 
band  suddenly,  by  suction,  was  drawn  into 
and  upon  the  knives  of  the  planer,  and  so 
cut  and  mangled  as  to  necessitate  its  amputa- 
tion between  the  wrist  and  elbow.  For  the 
injuries  thereby  sustained  be  asked  $15,000 
In  damages.  The  answer  of  appellee  denied 
the  negligence  charged  to  It  also  denied  that 
appellant  was  employed  to  operate  the  plan- 
er or  that  he  was  in  control  thereof,  and 
averred  contributory  negligence  on  bis  part 
but  for  which  his  injuries  would  not  have 
been  received.  The  affirmative  matter  of  the 
answer  was  controverted  of  record,  and  In 


the  trial   that  followed  the  Jury,  under  "a 
peremptory  instruction  given  by   the  trial 
Judge  at  the  conclusion  of  appellant's  testi- 
mony, returned  a  v»dict  for  appellee.    Ap- 
pellant having  failed  to  obtain  a  new  trial 
in  the  lower  court  prosecutes  this  appeal. 
Appellee  Is  a  corporation  engaged  In  the 
business  of  manufacturing  staves.  The  planer 
by  which  appellant  was  Injured  was  attached 
to  a  table  and  was  used  for  dressing  staves. 
It  contained  two  sets  of  revolving  knives,  by 
which  the  staves  were  planed.    The  staves 
were  passed  along  the  table  and  under  the 
knives  by  the  operator  of  the  planer,  whose 
position  was  In  front  of  the  first  set  of  knives. 
After  the  staves  passed  under  the  second  set 
of  knives,  they  were  assorted  and  removed 
from   the  table  by  appellee,  who  was  the 
Iielper  of  the  operator.    Beneath  the  table 
and  Just  under  the  second  set  of  knives  was 
a  pipe  which  received  the  shavings  and  other 
debris    removed    from    the    staves  by   the 
knives.    The  wind  from  the  rapidly  revolv- 
Ing  knives  produced  in  the  pii)e  a  draft  or 
suction  sufficient  to  drive  the  shavings  and 
other  waste  matter  from  the  staves  through 
the  pipe,  which  carried  It  entirely  ont  of 
the  building.    At  the  end  of  this  pipe  was 
a  hood,  which  connected  it  with  the  table 
under  the  knives.    On  the  same  day,  and  but 
a  short  time  before  appellee  received  bis  in- 
juries, the  hood  connecting  the  waste  pipe 
with  the  table  containing  the  planer  became 
detached  from  the  table  and  s]iiq>ed  down 
over  the  pipe,  leaving  an  opening  or  space 
of  about  six  inches  between  it  and  the  table. 
Through  this  opening  particles  of  wood  were 
thrown  by  the  opo'atlon  of  the  planer,  which 
struck   appellant  on  the  face,   hands,   and 
other  portions  of  his   body   with   stinging 
force,  thereby  subjecting  him  to  considerable 
discomfort  and  some  pain.    After   submit- 
ting for  a  while  to  the  discomfort  or  pain 
thus  occasioned,  appellant  made  an  investi- 
gation of  the  pipe,  and  discovered  for  the 
first  time  the  opening  between  the  table  and 
waste  pipe  caused  by  the  dropping  of  the 
hood.    Without  notifying  appellee's  forooan 
in  charge  of  the  building  and  machinery  of 
the  defect  In  the  pipe,  though  be  bad  pre- 
viously and  on  the  same  day  complained  to 
him  of  the  escaping  pieces  of  wood  from  the 
planer,  appellant  himself  attempted  to  adjust 
the  hood  and  close  up  the  opening,  and  to 
the  act  of  doing  so  his  hand  was  by  the  draft 
through  the  pipe  caused  by  the  rapidly  re- 
volving knives  drawn  Into  the  opening  and 
In  contact  with  the  knives;  which  caught  and 
mangled  It  and  thereby  caused  its  loss  to 
appellant 

It  fully  appears  from  the  evidence  that 
appellant  was,  or  bad  ample  opportunity  to 
become,  familiar  with  the  planer  and  ap- 
pliances, as  he  operated  one  like  it  for  four 
months  in  the  same  building.  He  was  not 
however,  the  operator  or  In  charge  of  the 
planer  at  the  time  of  the  accident  but  waa 
merely  the  helper  of  the  operator,  and  cbar- 

Digitized  by  ^OOQIC 


Ky.) 


STEATTON  &  TOESTEGGB  y.  MATTINQLY. 


613 


gei  with  the  duty  of  remoTlng  and  assorting 
the  staves  after  they  passed  through  the 
planer.  Though  one  of  appellant's  witnesses 
expressed  the  opinion  that  it  was  his  dnty, 
upon  discovering  the  opening  in  the  waste 
pipe  caused  by  the  dropping  of  the  hood,  to 
repair  It,  from  the  testimony  as  a  whole 
we  incline  to  the  opinion  tliat  such  duty  did 
not  devolve  upon  him.  He  ought,  therefore, 
upon  discovering  the  opening,  to  have  report- 
ed It  at  once  to  appellee's  foreman,  who  was 
then  In  the  building,  and  left  to  blm,  or  to 
bis  direction,  the  work  of  repairing  the  de- 
fect. AJthongb,  as  before  stated,  he  had  t>e- 
fore  discovered  the  opening,  and  complained 
to  the  foreman,  as  the  latter  passed  Ills 
place  of  work,  of  the  discomfort  to  which 
he  was  being  subjected  by  the  escaping  pieces 
from  the  planer,  neither  he  nor  the  foreman 
made  an  examination  to  discover  the  cause  of 
Its  doing  so,  and  he  was  then  assured  by  the 
foreman  that  the  trouble  was  customary  and 
would  soon  cease.  But,  conceding  that  the 
foreman  was  negligent  in  not  then  Inspect- 
ing the  machine,  and  that  he  could  have  dis- 
covered the  opening  if  he  had  done  so,  and- 
further  conceding  that  it  was  appellant's 
duty  upon  discovering  the  opening  to  repair 
It,  we  are  nevertheless  of  opinion  that  he 
was  guilty  of  negligence  in  attempting  to  do 
•0  without  first  notifying  and  requiring  the 
operator  to  stop  the  running  of  the  planer. 
Appellant  was  not  a  raw  or  inexperienced 
hand,  but  had  previously  operated  such  a 
machine  long  enough  to  become,  as  he  ad- 
mits, familiar  with  all  its  parts.  It  Is  there- 
fore manifest  that  he  knew  the  force  of  the 
draft  or  suction  produced  In  the  pipe  by  the 
movement  of  the  planer  knives,  and  that 
it  was  highly  dangerous  to  place  his  hand 
in  or  close  to  the  opening  of  the  pipe  near 
the  knives.  Tttls  being  true,  be  assumed 
the  risk  attending  his  act,  and  was  guilty 
of  negligence  In  doing  so,  but  for  which  he 
would  have  escaped  injury. 

It  was  undoubtedly  the  duty  of  appellee  to 
furnish  appellant  with  reasonably  safe  ma- 
chinery and  place  for  the  performance  of 
the  work  required  of  him,  and  appellant  was 
himself  under  no  legal  duty  to  examine  or 
Inspect  the -machine  at  which  he  was  work- 
ing, for  Inspection  was  not  in  the  line  of  his 
employment ;  but  as  he  was  familiar  with  the 
danger  of  adjusting  the  hood  In  the  manner 
in  which  be  attempted  it,  and  such  danger 
was  so  obvious  as  to  be  readily  discernible 
to  him,  he  was  not  entitled  to  recover  of  the 
appellee  damages.  Bney's  Adm'x  v.  Chess 
A  Wymond  Co.,  84  8.  W.  563,  27  Ky.  Law 
Rep.  188;  Wilson's  Adm'r  v.  Chess  &  Wy- 
mond Co.,  78  8.  W.  463,  26  Ky.  Law  Rep. 
1655;  PHsterer  v.  Peter  &  Co.,  78  8.  W.  450, 
25  Ky.  Law  Kep.  1808;  Carey  v.  W.  B. 
Samuels  &  Co.,  8S  S.  W.  1052,  28  Ky.  Law 
Rep.  6.  The  opening  in  the  pipe  furnished 
the  opportunity  for  the  accident  to  appellant, 
but  did  not  cause  his  injuries.  They  were 
caused  by  his  own  negligence. 
89B.W. 


The  contention  of  appellant's  counsel  that 
he  was  required  to  act  in  an  emergency,  and 
consequently  was  not  accountable  for  a  mere 
mistake  of  judgment,  has  no  application  here. 
There  was  no  emergency.  Neither  be  nor  the 
machine  was  in  any  danger  from  continuing 
Its  operation  with  the  opening  made  by  the 
slipping  of  the  hood.  By  not  adjusting  the 
hood  he  doubtless  would  have  been  sub 
jected  to  further  discomfort  from  the  es- 
caping pieces  of  wood,  but  was  in  no  danger 
therefrom,  and  might  have  refused  to  work 
until  the  opening  was  closed.  The  occa- 
sion was  not  one  for  hasty  action.  There 
was  ample  time  to  stop  the  planer  and  make 
the  necessary  repairs.  The  undisputed  farts 
show  that  appellant's  injuries  were  caused 
by  his  own  negligence.  The  peremptory  in- 
struction was,  therefore,  properly  given. 

Judgment  afllrmed. 


STRATTON    ft    TOB8TBGOH   v.    MAT- 

TINQLT. 

(  Court  of  Appeals  of  Kaitu<^.   Nov.  21, 1906. ) 

Mastkb  and   SxBVAirr  —  Mastes'b  Liabiutt 

FOB   IKJUBUS EVIDEI70E StnTZCIKNCT. 

In  an  action  by  a  servant  for  personal  in- 
jury from  defective  or  unsafe  macninery,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Felix  Mattlngly  against  Stratton 
&  Torstegge.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Forcht  &  Field,  for  appellant  R.  T.  Cols- 
ton, for  appellee. 

NUNN,  J.  The  appellee  recovered  a  Judg- 
ment against  appellants  for  $1,350  for  the 
loss  of  an  arm  while  engaged  in  the  employ 
of  appellants  in  their  tin  shops.  From  this 
Judgment  appellants  have  appealed. 

While  the  evidence  is  conflicting.  It  ap- 
pears that  the  appellee  was  about  19  years 
of  age  and  had  been  engaged  In  this  shop  for 
several  years.  At  the  time  he  was  Injured 
he  was  attempting  to  put  In  operation  a 
machine  called  a  "little  double  seamer."  To 
do  this  it  was  necessary  to,  and  he  did,  put 
the  belt  on  a  pulley  attached  to  the  shaft  of 
the  seamer,  take  the  belt  In  one  hand  to  hold 
the  belt  to  the  pulley,  ascend  a  ladder  to  a 
main  shaft  near  the  celling  of  the  building, 
cross  the  belt,  and  put  it  on  the  pulley  of  the 
main  shaft  In  doing  this  his  right  arm  was 
caught  by  the  belt  in  some  manner,  and  It 
was  drawn  around  the  main  shaft  and  was 
broken  in  many  pieces,  which  necessitated 
the  amputation  of  it  near  the  shoulder.  Ap- 
pellee's contention  was  that  the  Injury  was 
caused  by  a  defective  and  insufSclent  belt, 
the  lack  of  a  shifter  to  hold  the  belt  in  place, 
and  the  improper  alignment  of  the  machine 
with  the  main  shaft 

On  the  Uttle  shaft  of  the  igaMUne  there 


Digitized  by  VjOOQl€ 


5U 


88  SOUTHWBSTBRN  RBPOBTEB. 


(Ky. 


were  two  pulleys.  Tbe  one  on  the  Inside 
and  next  to  the  machine  was  a  loose  one, 
and  the  one  on  tbe  outside  was  tight.  The 
purpose  of  the  shifter  was  to  hold  the  belt 
on  either  of  these  pulleys  as  desired,  and  to 
shift  the  belt  from  one  to  the  other.  When 
the  belt  was  on  the  pulley  on  the  main  shaft 
above  and  on  the  loose  pulley,  the  machine 
was  not  In  motion;  but,  when  shifted  on  the 
tight  pulley,  the  machine  would  be  in  motion. 
All  the  witnesses  agree  that  when  the  belt 
was  placed  on  the  loose  pulley  there  was  no 
danger  in  putting  the  belt  on  the  main  shaft 
above,  but  it  was  attended  with  danger 
when  the  belt  was  on  the  other  pulley.  It 
was  proven  without  much  contradiction  that 
the  proper  place  for  this  loose  pulley  was  on 
the  outside;  tliat  where  it  was  situated,  and 
when  tbe  belt  was  put  upon  the  pulley  on  the 
main  shaft,  it  would  start  the  belt  in  motion, 
and  it  would  work  off  of  the  loose  pulley  onto 
the  tight  pulley.  From  the  evidence  it  is 
pretty  clear  that  this  caused  the  accident. 
The  appellee  testified  that  he  was  not  famil- 
iar with  machinery  and  did  not  know  that 
the  machine  was  out  of  proper  alignment, 
nor  that  the  loose  and  tight  pulleys  were  In 
the  wrong  place,  and  did  not  know  of  the 
dangers  incident  to  the  use  of  it  in  its  then 
condition.  It  was  shown  by  the  evidence 
that  it  was  no  part  of  the  appellee's  duty  to 
look  after  the  machinery  and  keep  it  in  re- 
pair, and  that  appellants  had  other  persona 
employed  for  this  purpose.  There  was  evi- 
dence which  showed  that  appellants  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  this  machine  was  out  of 
alignment,  which  caused  the  belt  to  slip  from 
the  loose  to  the  tight  pulley  in  time  to  have 
repaired  It  before  the  injury. 

The  instructions  to  the  jury  were  not  prej- 
udicial to  the  appellants,  and  in  fact  were 
more  favorable  to  them  than  they  were  en- 
titled to.  There  was  no  error  In  the  admis- 
sion or  rejection  of  testimony. 

Perceiving  no  error  in  the  record  prejudi- 
cial to  appellants,  tbe  Judgment  of  the  lower 
court  is  affirmed. 


TRAPP  V.  CONLBT. 
(Court  of  Appeals  of  Kentucky.    Nov.  21, 1905.) 

1.  CORTBACTB — CONSTBUCnON  BT  PABTIES. 

Where  plaintiff  contracted  to  haul  stone  for 
defendant,  and  tbe  evidence  was  conflicting  as 
to  whether  plaintiff  ahonld  be  paid  by  the  perch 
or  by  the  cubic  yard  and  as  to  how  the  amount 
hauled  was  to  be  determined,  the  parties  were 
bound  by  their  construction  of  tbe  contract, 
consisting  of  bimonthly  settlements  based  on 
payment  Dy  the  cubic  yard  determined  in  a  cer- 
tain manner,  to  which  settlements  no  objection 
was  made. 

(E:d.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  S  753.1 

2.  Same. 

Where  the  evidence  was  conflicting  aa  to 
whether  one  who  worked  for  both  parties  to  a 
contract  should  be  paid  by  one  of  the  parties  or 
by  the  other,  none  of  such  compensation  having 
beoi  charged  to  one  of  tbe  parties  on  a  settle- 


ment between  them,  such  fact  showed  that  he 

was  not  to  be,  so  charged. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  oflBcially  reported." 

Action  by  Joseph  Conley  against  Jolu 
Trapp.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

C.  L.  RaisoD,  Jr.,  J.  Ii.  BUlston,  and 
Greene  ft  Van  Winkle,  for  appellant  Chan. 
M.  F.  Strlger,  for  appellee. 

HOBSON,  C.  J.  John  Trapp  entered  Into 
a  contract  with  the  city  of  Owensboro  for  the 
construction  of  a  number  of  streets,  and 
made  a  subcontract  with  Joseph  Conley  by 
which  Conley  agreed  to  do  certain  grading 
under  tbe  contract  The  two  men  were  street 
contractors  and  had  often  worked  together. 
Bach  Iiad  a  number  of  teams  and  wagons. 
Trapp's  contract  required  a  large  quantity 
of  crushed  stone,  and  he  put  in  opwatlon  a 
rock  crusher  near  RnsselvlUe,  Ky.  He  made 
an  agreement  with  Conley  to  bani  stone 
from  tbe  qnarry  to  the  crasher,  which  was 
near  the  railroad  depot  so  that  the  stone 
could  be  mn  from  the  crusher  into  the  care. 
Trapp  and  Conley  would  swap  team  work; 
that  is,  when  one  was  not  needing  teaoi 
work  he  would  let  bis  teams  work  for  the 
other.  After  the  completion  of  the  Owens- 
boro contract  Conley  went  op  to  Owensboro. 
and  Shinkle,  the  bookkeeper  of  Trapp,  made 
ont  a  statement  showing  that  thwe  was  a 
balance  of  $646.82  due  Conley.  Trapp  gave 
him  a  check  for  $800,  and  paid  the  freight 
on  a  car  for  moving  his  property  up  to  Cov- 
ington, wliich  amounted  to  something  less 
than  $40.  Shortly  after  both  of  them  re- 
turned to  Coylngton  Conley  filed  this  suit 
against  Trapp,  claiming  that  there  was  a 
balance  of  $1,670.06  due  him.  Trapp  filed 
an  answer,  denying  tbe  allegations  of  tlie 
petition,  and  alleging  that  there  was  a  bal- 
ance of  $254.52  due  him,  which  he  pleaded 
as  a  counterclaim.  Proof  was  taken  and  the 
commissioner  to  whom  the  case  was  referred 
filed  a  report  by  wbteh  he  found  that  there 
was  a  balance  of  $1,338.19  dne  from  Trapp  to 
Conley.  Bzceptions  were  filed  by  both  par- 
ties to  the  report  which  were  overmied 
by  the  court  and  judgment  entered  pursu- 
ant to  it  From  this  judgment  Trapp  ap- 
peals. The  controversy  between  the  parties 
involves  a  number  of  items,  but  only  tbe^ 

'  points  chiefly  Insisted  on  upon  the  appeal 

I  will  be  noticed. 

Conley  insists  that  he  was  to  be  paid  for 
hauling  the  stone  at  30  cents  per  perch, 
while  Trapp  insists  tliat  he  was  to  be  paid 
at  the  rate  of  30  cents  per  cubic  yard.  A 
perch  Is  24%  cubic  feet  wUle  a  cubic  yard 
is  27  cubic  feet  Conley  says  he  hauled 
8,175.62  perches  of  stone,  amounting,  at  30 
cents  a  perch,  to  $2,452.69.  Trapp  says  he 
hauled  only  6,182.7  cubic  yards  of  stone, 
amounting,  at  30  cents  a  yard  to  $1,851.81. 
The  conuuissioner  adopted  Conley's  conten- 
tion on  this  item.    Tbe^^oof  shews  that  as 
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the  cars  were  shipped  Conley  was  settled 
with  every  two  weekB  for  the  stone  at  80 
rents  a  cubic  yard,  3,000  pounds  of  stone 
being  estimated  as  a  yard  Whether  this 
was  the  original  agreement  or  not,  it  Is  evi- 
dent from  the  proof  that  the  contract  was 
carried  out  on  this  basis.  Trapp  did  not 
have  the  cars  measured.  Conley  employed 
two  men  to  measure  the  cars,  but  this  was 
done  without  Trapp's  knowledge.  No  esti- 
mate was  ever  made  and  no  settlement  was 
ev-er  had  upon  the  basis  of  these  measure- 
ments. The  payments  were  all  made  upon 
the  weights  of  the  cars.  When  Conley  came 
to  Owensboro  and  the  final  estimate  was 
made,  he  made  no  objection  to  the  way  In 
which  the  quantity  of  stone  had  been  ascer- 
tained, and  there  seems  to  have  been  no 
breacb  between  the  two  men  until  tbey  both 
returned  to  Covington.  While  the  proof  Is 
<?onfllctlng  as  to  what  the  contract  was,  there 
Is  no  contradiction  of  the  proof  as  to  the 
(•onstrnctlon  of  the  contract  by  the  parties, 
and  this  practical  construction  of  the  con- 
tract by  them  while  the  work  was  going  on. 
is  conclusive  upon  them  now.  If  Conley  was 
not  satisfied  with  the  method  by  which  the 
quantity  of  stone  shipped  was  ascertained, 
be  should  have  complained  to  Trapp  when  the 
first  cars  were  shipped  He  cannot  be  per- 
mitted to  go  on  without  complaint,  and  thus 
mislead  Trapp,  preventing  him  from  mak- 
ing measurements  of  cars  or  making  some 
other  arrangement,  and  then  at  the  end  of 
the  contract  insist  that  all  the  bimonthly 
settlements  were  made  upon  the  wrong  basis. 
The  proof  shows  that  to  estimate  the  quan- 
tity of  stone  by  measuring  the  cars  is  a 
very  inaccurate  way  of  arriving  at  the  quan- 
tity, nnless  done  by  an  expert,  and  that  to 
estimate  It  by  weight  Is  more  satisfactory, 
for  tbe  reason  that  the  cars  are  not  of  uniform 
ahapfc  Some  of  the  measurements  which 
Conley  relies  on  were  made  by  a  person 
whose  deposition  was  not  taken.  The  ac- 
cnracy  of  these  measurements  la  therefore 
not  shown.  The  other  measurements  were 
made  by  a  young  man  who  had  bad  no  ex- 
perience in  the  business,  and  whom  Trapp 
says  be  would  not  have  trusted  to  make  any 
measnrements.  There  Is  no  dispute  as  to  the 
accoracy  of  the  weights  or  of  the  accuracy 
of  the  account  as  kept  by  Trapp  based  upon 
the  weights.  We  therefore  conclude  that  the 
commissioner  erred  in  not  settling  the  ac- 
comits  on  this  basis,  which  makes  a  dlfTer- 
ence  in  favor  of  Trapp  of  $597.88. 

Sblnkle,  who  kept  the  books  and  who  was 
In  the  employment  of  Trapp,  and  by  his  con- 
sent also  worked  for  Conley,  says  that  the 
team  work  done  by  Conley  for  Trapp  amount- 
ed to  $764.75.  The  chancellor  allowed  Con- 
ley $956.65,  the  difference  being  $191.00. 
From  the  whole  evidence  we  think  It  may 
fairly  be  concluded  that  both  parties  relied 
on  Shlnkle  to  keep  this  account  of  the  team 
work  which  one  did  for  the  other.  His  ac- 
covBt  Is  produced  and  no   spedflc  errors  ars 


pointed  ont  If  Conley  kept  any  account  or 
had  one  kept  by  any  one  other  than  Shlnkle, 
It  Is  not  produced,  and  It  Is  hard  to  under- 
stand from  the  record  how  the  amount  of 
$956.65  was  arrived  at,  except  that  Conley 
says  that  this  was  the  true  amount  of  the 
account;  but  he  produced  no  Items  and  did 
not  show  that  an  account  had  ever  been  kept 
by  any  one.  So,  under  all  the  evidence,  we 
think  the  account  kept  by  Shlnkle  Is  the  best 
evidence  of  the  amount  of  this  claim.  No 
complaint  was  made  of  Shlnkle's  book  as 
the  work  went  along,  and  there  was  no  trou- 
ble between  the  parties  when  the  final  esti- 
mate was  made  by  Shlnkle  Just  before  Con- 
ley's  return  to  Covington. 

The  court  did  not  err  in  charging  Trapp 
$244  for  screenings  or  in  refusing  to  credit 
him  by  the  amount  paid  Shlnkle.  The  proof 
is  uncontradicted  that  Trapp  used  the  screen- 
ings, and  no  witness  states  that  they  were  in- 
cluded in  the  estimates  by  which  Conley  was 
credited  in  Shlnkle's  account  On  the  con- 
trary, the  fair  conclusion  from  the  evidence 
is  that  he  was  not  so  credited.  As  to  what 
was  paid  Shlnkle  by  Trapp  while  Shlnkle  was 
working  for  both  Trapp  and  Conley,  the  evi- 
dence is  confilcting  as  to  whether  Conley  was 
to  pay  any  part  of  this,  and  as  none  of  ,It  was 
then  charged  to  Conley  or  charged  to  him  In 
the  settlement  when  the  check  for  $600  was 
given,  we  think  that  the  conduct  of  the  par- 
ties shows  that  this  was  not  to  be  charged 
to  Conley.  The  commissioner's  report  as  to 
the  other  matters  is  approved,  but  on  the 
return  of  the  case  Trapp  will  be  credited  by 
the  sum  above  indicated. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  consistent  herewith. 


PALMER  TRANSFER  CO.  r.  PADUOAH 

RT.  &  LIGHT  CO.  et  al. 

( Court  of  Appeals  of  Kentucky.    Nov.  21, 1006. ) 

1.  Stbeet  Railboass — Liabiutt  fob  Tobts — 
Neguoenog. 

In  an  action  airalnat  a  corporation  and  its 
successor  for  negligence  in  the  operation  of  a 
street  railroad,  a  verdict  was  properly  directed 
In  favor  of  the  successor  on  its  appearing  ttiat 
it  was  not  in  existence  at  the  time  of  the  acci- 
dent 

2.  Negligence — iNSTBUcnoiTS. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  vehicle,  an  instruction 
authorizing  recovery  if  the  driver  of  the  vehicle 
was  "free  from  negligence  was  improper,  and 
was  inconsistent  with  an  instruction  defining 
what  contributory  negligence  would  defeat  re- 
covery, as  stating  that  any  negligence,  however 
slight,  would  defeat  recovery. 
S.  Stbeet  Railboads — Questions  fob  Jubt. 

Where  the  evidence  was  conflicting  as  to 
whether  a  collision  between  defendant's  street 
car  and  plaintiff's  vehicle  was  caused  by  the 
faalt  of  the  driver  of  the  vehicle  or  of  the  motor- 
man,  tiie  question  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent  Dig.  Street  Railroads,  §  251.] 

4.  Same — Right  of  Wat  oveb  Tbacks. 

Id  an  action  for  injury  to  plaintiff's  vehicle 
from  a  coIUsIob  with  defendant's  street  car.  It 
was  error  to  Instruct  that- the  car  had  ezdosWe 

Digitized  by  V^jOOQ  IC 


616 


89  SOUTHWESTERN  RBPOBTEB. 


(Ky. 


rigbt  to  tbe  track ;  but  the  court  •honld  have  in- 
■trncted  "that  the  plaintiff  was  lawfully 
upon  the  street  and  had  the  right  to  use  any 
part  of  it,  that  the  defendant  was  entitled  to  the 
use  of  its  tracks  for  the  free  passage  of  its 
cars,  that  it  was  the  duty  of  those  in  charge  of 
defendant's  car  to  keep  a  lookout  for  persona 
and  vehicles  upon  the  track  and  to  exerciia 
ordinary  care  to  discover  and  avoid  injuring 
them,  and  that  it  was  the  duty  of  plaintiff  in 
using  the  street  to  use  ordinary  care  for  his 
own  safety  and  the  safety  of  others." 

[EM.  Note. — ^For  cases  In  point,  see  vol.  44, 
Gent  Dig.  Street  RaUroads,  ff  174.  193,  195. 
199.]  "-...-. 

Appeal  from  Circuit  Court,  McOacken 
County. 
"Not  to  be  officially  reported." 
Action  by  tlie  Palmer  Transfer  Company 
and  others  against  the  Paducata  Railway  & 
Ught  Company  and  the  Paducata  City  Rail- 
way Company.  From  a  judgment  for  de- 
fendants, plaintiff  transfer  company  appeals. 
Reversed. 

Hendrlcfc  *  Miller,  for  appellant  Reed 
&  Barry,  tor  appellees. 

SBTTLB,  J.  This  action  was  brought  in 
the  lower  court  by  appellant.  Palmer  Trans- 
fer Company,  a  partnership,  and  the  ser- 
eral  partners,  composing  tbe  firm,  against 
appellees,  Paducata  Railway  &  Light  Com- 
pany and  Its  successor,  Paducata  City  Rail- 
way Company,  to  recover  $300  in  damages 
for  tbe  breaking  of  Its  carriage  by  collision 
with  one  of  appellee's  electric  street  cars 
In  tbe  city  of  Paducah,  alleged  to  have  been 
caused  by  tbe  negligence  of  appellee's  serv- 
ants in  charge  of  the  car.  The  appellees 
filed  separate  answers,  each  of  whicta  con- 
tained tbe  usual  trftverse  and  plea  of  con- 
tributory negligence,  and  In  addition  tbe 
averments  ttaat  appellees  are  distinct  corpo- 
ratitHis  and  the  Paducata  City  Railway  Com- 
pany was  not  in  existence  at  the  time  of  the 
accident  complained  of.  Ttae  answers  were 
controverted  by  ttae  replies  filed  and  upon 
ttae  trial  tbe  jury  found  for  appellees;  ttae 
verdict  in  favor  of  appellee  Paducata  City 
Railway  Company  being  in  obedience  to  a 
peremptory  instruction  from  the  court  di- 
recting the  Jury  to  so  find.  A  new  trial 
was  refused  appellant    Hence  this  appeal. 

We  think  ttae  peremptory  instruction  as 
to  ttae  Paducata  City  Railway  Company  was 
proper,  for  according  to  the  evidence  that 
company  bad  no  corporate  existence  at  the 
time  of  ttae  injury  to  appellant's  carriage. 

Ttae  testimony  as  to  the  accident  was 
conflicting,  ttaat  of  appellant  tending  to  show 
that  it  was  caused  by  the  negligence  of 
the  motorman  in  charge  of  the  car  of  appel- 
lee Paducata  Railway  &  Ligtat  Company, 
while  tbe  testimony  introduced  in  Its  behalf 
conduced  to  prove  that  It  resulted  from  the 
negligence  of  ttae  driver  of  appellant's  car- 
riage. The  issue  of  fact  was  for  the  Jury 
to  determine  under  proper  Instructions  from 
ttae  court. 


It  la,  however,  contended  for  appellant,  ttaat 
ttae  Jury  were  not  properly  instructed,  and 
in  this  we  concur.  We  thinir  instruction. 
No.  2  was  Improper.  It  told  the  Jury  that 
if  they  believed,  from  the  evidence,  that 
ttae  appellee  negligently  ran  its  car  into  the 
carriage  of  appellant,  "and  that  the  driver 
of  said  carriage  was  at  the  time  free  from 
negligence,"  they  should  find  for  appellant 
No.  3  properly  told  the  Jury  what  contrib- 
utory negligence  on  ttae  part  of  appellant's 
driver  would  defeat  a  recovery ;  but  No.  2,  in 
saying  to  ttae  Jury  that  appellant's  driver 
must  bave  been  free  from  negligence  to  au- 
thorize a  recovery,  advised  them  that  less 
ttaan  contributory  negligence  as  defined  in 
instruction  No.  8  would  defeat  a  recovery — 
in  fact,  that  any  negligence  of  ttae  driver, 
however  sllgtat,  would  do  so.  Instructions 
2  and  3  were  ttaerefore  conflicting,  and  tlie 
former   misleading  and  prejudicial. 

While  Instruction  No.  5  correctly  set  forth 
ttae  degree  of  care  to  be  observed  by  the 
motorman  and  driver  to  avoid  a  collision, 
it  was  in  error  in  advising  the  Jury,  as  it 
practically  did,  that  the  car  had  the  right 
to  ttae  exclusive  use  of  its  track  as  against 
ottaer  vetaicles.  In  Greene  v.  Louisville  Rail- 
way Company,  84  S.  W.  1164,  27  Ky.  Law 
Rep.  316,  it  was  held  ttaat  tbe  driver  of 
a  wagon  in  a  public  street  has  ttae  right 
to  use  any  part  of  it,  alttaough  occupied 
by  the  track  of  a  street  railway,  and  if, 
wtaile  driving  on  the  street  car  track,  be 
is  struck  by  the  car  without  negligence  on 
the  part  of  those  in  charge  of  the  car,  when 
bis  presence  on  the  track  could  not  be  dis- 
covered by  tbem  in  the  exercise  ot  ordinary 
care  in  time  ta  avert  tbe  injury,  he  cannot 
recover;  but  be  ia  not  a  trespasser  on  tlie 
track,  and  has  the  right  to  anticipate  tbat 
a  proper  lookout  would  be  kept  by  those 
in  charge  of  ttae  cars  and  that  ordinary 
care  would  be  exercised  by  tbem  to  avoid 
running  into  him.  In  lieu  of  instruction 
Na  6  the  court  should  have  givoi  one  to 
conform  to  that  directed  by  this  court.  In 
tbe  opinion  of  tbe  case  supra,  to  be  glvea 
upon  a  retrial  of  that  case :  "That  tbe  plain- 
tiff was  lawfully  upon  the  street  and  bad 
tbe  right  to  use  any  part  of  it,  that  tbe 
defendant  was  entitled  to  the  use  of  its 
tracks  for  the  tree  passage  of  its  cars, 
that  it  was  tbe  duty  of  those  in  diarge 
of  defendant's  car  to  ke^  a  lookout  for 
persons  and  vehicles  upon  tbe  trade  and 
to  exercise  ordinary  care  to  discover  and 
avoid  injuring  them,  and  that  it  was  tbe 
duty  of  plaintiff  in  using  tbe  street  to  T»e 
ordinary  care  for  his  own  safety  and  tlie 
safety  of  others." 

Because  of  tbe  errors  in  tbe  Instmctlons 
herein  indicated,  tbe  Judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  and 
for  further  proceedings  consistent  wltb  tlia 
opinion. 
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CHESAPEAKE  ft  O.  R.  CO.  t.  LTNCH. 
(Court  of  Appeals  of  Kentucky.    Not.  21, 1905.) 

1.  Cakbixbs— Ihjubt  to  Pasuhokb— Exoxas- 
iVK  Damages. 

Where  a  girl  15  yean  of  age,  when  the 
train  was  about  halfway  between  the  station 
of  her  destination  and  the  next  one,  called  the 
conductor's  attention  to  the  fact  that  he  had 
passed  her  station,  and  asked  him  to  take  her 
back,  and  he  refused  to  do  so,  and  when  the 
next  station  was  reached  she  again  asked  him 
to  take  her  back,  but  he  refused,  and  she  left 
the  train  there,  without  any  money  or  acquaint- 
ance, and  the  conductor  made  no  arrangements 
for  her,  and  she  walked  back,  a  distance  of 
three  miles,  in  the  dark,  and  became  sick  by 
reason  of  fright,  a  verdict  of  |2S0  was  not  sz- 
cessive. 

2.  Sauk— GoNTBiBUTQBT   Neolioxnck— QusB- 

TION    rOB  JUBT. 

Whether  a  passenger  16  years  old,  who, 
when  carried  past  her  station  walked  back  to 
her  station,  and  was  thereby  injured,  acted 
as  might  be  reasonably  expected  of  one  in  her 
situation  and  at  her  age,  so  as  make  the  car- 
rier liable  for  the  injuries  received,  was  a  qae»- 
tion  for  the  jury. 

8.  Same— Cabbtino    Bxtosd    Destiratioii— 
Act  or  Passehobb— Irjttbixs— Recovebt. 

Where  a  passenf^r  carried  beyond  the  sta- 
tion of  her  destination  used  such  judgment  in 
walking  back  to  the  station  as  appeared  reason- 
able under  the  circumstances,  the  carrier  was 
liable  for  the  injuries  received;  while  If  her  act 
in  walking  back  was  not  a  reasonably  proper 
one,  she  could  only  recover  the  reasonable 
expense  of  procuring  a  conveyance  to  take  her 
back,  together  with  the  sum  which  would  com- 
pensate her  for  the  delay  in  reaching  that 
station. 

4.  Same— Evidence— Admibsibilitt. 

In  an  action  against  a  carrier  for  injuries 
to  8  passenger  in  consequence  of  being  carried 
beyond  the  station  of  her  destination,  evidence 
of  the  undisclosed  intention  of  the  conductor 
to  hire  a  conveyance  for  the  passenger  was  in- 
admissible. 

5.  WXTKESSEB  —   EXAKINATIOH  —  DlBOBRIOIl 

or  GouBT. 
The  trial  court  has  a  discretion  in  allow- 
ing questions  on  the  re-examination  of  a  wit- 
ness which  should  have  been  asked  on  the  ex- 
amination in  chief  and  were  not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  00, 
Cent.  Dig.  Witnesses,  (  030.] 

6.  Same. 

Where,  in  an  action  against  a  railway 
company  for  injuries  sustained  by  a  passenger 
in  consequence  of  being  carried  beyond  her 
destination,  the  evidence  showed  there  was  a 
train  following,  so  that  the  conductor  could 
not  run  back  without  orders,  th^e  was  no 
error  in  refusing  to  ];>ermit  the  conductor  on 
re-examinatlon  to  state  bow  many  trains  wer« 
on  the  road. 

Appeal  from  Circuit  Conrt,  Fayette  County. 
"Not  to  be  officially  reported." 
Action  by  Agnes  B.  Lynch,  by  her  next 
friend,  agalnat  the  Chesapeake  ft  Ohio  Bail- 
road  Company.    From  a  judgment  for  plaln- 
tlir,  defendant  appeals.    Affirmed. 

John  T.  Shelby,  for  appellant  Allen  ft 
Dnncan,  for  appellee. 

HOBSON,  C.  J.  Agnes  B.  Lynch,  then 
about  15  years  old,  lived  at  Brighton,  6 
miles  from  Lexington,  and  went  into  Lexing- 
ton to  school  on  the  train,  going  in  about  7 


in  the  morning  and  returning  about  6  In 
the  afternoon.  On  October  Ist,  she  boarded 
the  train  about  6  o'clock.  The  conductor 
punched  her  ticket,  but  by  mistake  took  it 
to  be  a  ticket  for  Chllesburg,  which  is  9 
miles  from  Lexington.  He  did  not  stop  the 
train  at  Brighton,  and  carried  Miss  Lynch 
on  to  Chllesburg.  She  walked  from  there 
home,  and  brought  this  suit  to  recover  dam- 
ages. The  jury  fixed  her  damages  at  $250, 
and  the  railroad  company  appeals.  Miss 
Lynch  and  the  conductor  differ  as  to  what 
occurred  between  tbem.  She  says  that 
when  they  were  about  halfway  between 
Brighton  and  Chllesburg  she  called  the  con- 
ductor's attention  to  the  fact  that  he  bad 
passed  her  station,  and  asked  him  to  take 
her  back  to  Brighton.  That  he  said  he 
would  not  do  it,  and  nothing  mora  When 
they  got  to  Chllesburg,  she  again  asked  him 
to  take  her  back  to  Brighton,  and  he  re- 
fused. That  she  staid  on  the  train,  think- 
ing that  he  would  do  so,  until  the  signal 
was  given  to  move  on,  and  then,  rather 
than  be  carried  further,  she  got  off,  and  was 
left  standing  on  the  platform  at  Chllesburg 
without  any  money,  and  with  no  acquaint- 
ance there,  in  the  dark,  and  she  set  out  and 
walked  home.  That  it  was  very  dark,  and 
she  was  very  much  frightened.  That  she 
was  sick  for  a  week,  and  that  her  health 
is  still  not  good  by  reason  of  the  fright. 
She  said  that  she  had  a  cousin  who  worked 
in  a  store  there,  but  that  he  bad  no  resi- 
dence, and  was  a  bachelor.  That  nothing 
was  said  about  telegraphing  or  hiring  a  con- 
veyance for  her,  or  making  any  provision 
for  her.  On  the  other  hand,  the  conductor 
said  that  he  made  a  mistake  about  the  ticket 
That  he  could  not  back  the  train  without 
orders.  That  Chllesburg  was  not  a  tele- 
graph station.  That  there  was  a  train 
following  them,  and  that  she  did  not  call 
his  attention  to  the  mistake  until  the  train 
bad  whistled  for  Chllesburg.  That  when 
the  train  stopped,  Mr.  Wamock,  the  agent 
for  Chllesburg,  was  there,  and  he  said  to 
him,  "Will  you  take  care  of  this  young  lady 
tonight?"  That  Wamock  said  he  would 
make  arrangements  to  take  care  of  her,  and 
she  said,  "Yon  need  not  make  any  such 
arrangements;  I  will  walk  back,  and  report 
you."  He  then  said:  "Don't  yon  do  any 
such  thing."  a%at  she  seemed  to  be  angry, 
and  would  not  talk,  and  walked  off  up  the 
railroad  without  giving  him  an  opportunity 
to  say  anything  further.  The  conductor  is 
confirmed  to  some  extent  by  the  brakeman 
and  also  by  Mr.  Wamock.  On  the  other 
Iiand,  Miss  Lynch  is  confirmed  in  her  testi- 
mony to  some  extent  by  the  fact  tliat  evi- 
dently the  train  stopped,  and,  after  the 
other  passengers  had  gotten  off,  a  second 
stop  was  made  for  her  to  get  off;  also  by 
the  fact  that  Wamock  was  at  the  baggage 
car,  looking  after  the  baggage.  She  was 
not  Introduced  to  Wamodc  by  the  conductor. 
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or  put  in  his  care,  and  as  soon  as  she  got 
off,  the  train  pulled  out.  The  court  Instruct- 
ed the  Jury  as  follows:  "(1)  The  court  In- 
structs the  Jury  that,  when  the  plaintiff 
alighted  from  the  defendant's  train  atChlIe»- 
burg,  she  had  the  right,  If  she  desired  to 
do  so,  to  go  to  Brighton.  If  the  plaintiff 
elected  to  go  to  Brighton,  it  was  her  duty 
to  use  such  Judgment  In  selecting  a  safe, 
convenient,  and  easy  mode  of  making  said 
Journey  as  to  a  person  of  her  age  and  sex, 
and  under  all  the  circumstances,  appeared 
reasonable;  and  if.  In  selecting  a  method  of 
going  from  Chllesburg  to  Brighton,  the 
plaintiff  used  such  Judgment  as  appeared 
reasonable  under  all  the  circumstances  to  a 
person  of  her  age  and  sex,  and  if  as  a  result 
of  said  Journey  the  plaintiff  suffered  mental 
or  physical  pain,  the  Jury  should  And  for  the 
plaintiff  in  such  sum,  not  exceeding  $1,000, 
as  will  fairly  compensate  the  plaintiff  for 
all  such  suffering  as  was  the  immediate 
result  of  such  Journey.  (2)  The  plaintiff 
was  not  Justified  In  walking  back  from 
Chllesburg  to  Brighton  unless  her  act  in 
so  doing  was,  under  all  the  circumstances, 
such  an  act  as  would  have  been  done  by  a 
person  of  ordinary  prudence  of  the  plain- 
tiff's age  and  sex  under  like  conditions;  and, 
if  the  act  of  the  plaintiff  in  so  walking  was 
not  such  an  act  as  a  person  of  ordinary 
prudence  of  the  same  age  and  sex  would 
have  undertaken  under  similar  conditions, 
the  plaintiff  is  not  entitled  to  recover  any- 
thing upon  account  of  any  suffering  re- 
sulting from  said  walk.  (3)  If  the  Jury  find, 
under  these  instructions,  that  the  act  of 
plaintiff  in  walking  to  Brighton  was  not  a 
reasonably,  proper  one,  they  should  find  for 
her  only  such  sum  as  would  be  the  reason- 
able expense  of  procuring  a  conveyance  to 
take  her  home,  and  would  reasonably  com- 
pensate her  for  the  delay  and  inconvenience 
of  reaching  home  in  that  way." 

The  evidence  was  conflicting,  and  the 
question  was  for  the  Jury.  We  do  not 
think  that  their  verdict  is  palpably  against 
the  evidence,  or  that  it  is  so  excessive  as 
to  warrant  us  in  disturbing  it  The  conduct- 
or could  see  that  the  girl,  with  her  school- 
books,  was  placed  in  a  very  embarrassing 
position.  She  did  not  know  Wamock,  or 
know  anything  about  him.  He  did  not 
tell  her  at  any  time  that  he  would  have 
Warnock  send  her  home,  nor  did  he  tell 
her  who  Wamock  was,  or  put  her  in  his 
care.  If  he  went  off  and  left  the  girl  stand- 
ing on  the  platform,  where  she  knew  nobody, 
without  making  any  arrangements  for  her, 
his  conduct  was  very  reprehensible.  The 
girl  had  no  clothes  with  her  for  the  night; 
she  had  no  money;  there  was  not,  so  far  as 
appears,  any  hotel  or  boarding  house  there, 
but  there  was  a  livery  stable  at  which  a 
vehicle  could  be  hired,  though  It  does  not 
appear  that  she  knew  this;  and  it  was  a 
question   for  the  Jnry  whether  she  acted 


as  might  be  reasonably  expected  of  one  in 
her  situation  at  her  age. 

The  Instructions  of  the  court  substantially 
submitted  to  the  Jury  the  real  issue  in  the 
caSe.  There  was  no  error  of  the  court  lu 
refusing  to  allow  the  conductor  to  state 
that  he  was  about  to  hire  a  conveyance  for 
her.  He  had  plenty  of  time  to  tell  her  this, 
and  had  not  done  so.  His  undisclosed  in- 
tention is  wholly  immaterial.  The  court 
did  not  err  also  In  refusing  to  allow  the  con- 
ductor, on  his  re-examination,  to  state  how 
many  trains  were  on  the  road.  The  court 
has  a  discretion  about  allowing  questions 
which  should  have  been  asked  In  chief  and 
were  not  asked.  Besides,  the  evidence  does 
show  that  there  was  a  train  following  this 
one,  and  that  the  conductor  had  no  right  to 
run  the  train  back  from  Chllesburg  without 
orders,  which  he  could  not  get  there,  for 
the  reason  that  it  was  not  a  telegraph  stat- 
ion. 

Judgment  affirmed. 


JOHNSON  V.  DAVISON. 

(Court  of  Appeals  of  Kentucky.    Nov.  21, 1905.) 

Electio  n  8 — Contest — Costs. 

Where  a  board  of  contests  was  without 
Jurisdiction  of  an  election  contest  before  it,  the 
circuit  court  on  appeal  had  no  authority  to  enter 
a  Judgment  for  costs  incurred  before  said  board, 
by  virtue  of  Ky.  St  1903,  §  887,  providing  that 
the  party  in  error,  if  the  action  be  dismissed  for 
want  of  jnrisdiction,  shall  pay  the  costs. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Proceedings  by  Qeorge  H.  Daviaon  asalnst 
W.  A.  Johnson.  From  a  Judgment  of  the  dr- 
colt  court,  dismissing  an  appeal  from  the 
board  of  election  contests  and  adjudging 
costs,  said  Davison  appeals.    Affirmed. 

B.  F.  Orazlanl,  for  appellant  W.  H. 
Mackoy  and  F.  M.  Tracy,  for  appellee. 

NUNN,  J.  The  appellant  and  appellee 
were,  at  the  November  election  1889,  candi- 
dates for  the  office  of  mayor  of  Covington, 
and  as  such  were  voted  for.  The  election 
commissioners  awarded  the  certificate  of  elec- 
tion to  appellant,  Johnson.  Thereupon  the 
appellee  contested  the  election  of  appellant 
to  the  office,  before  the  board  of  election 
commissioners  of  Kenton  county  sitting  as 
a  board  of  contest.  Appellant  demurred  to 
the  Jurisdiction  of  the  commissioners  to  hear 
and  determine  the  contest,  but  hia  demurrer 
was  overruled.  A  large  amount  of  testimony 
was  taken  by  each  side  in  the  preparation 
of  the  case  for  hearing  by  the  board  of  con- 
test The  contest  board  upon  final  hearing 
dismissed  the  contest  Thereupon  Davison. 
the  appellee,  appealed  from  this  Judgmoit  to 
the  Kenton  circuit  court  In  the  circuit  court 
Johnson  moved  to  dismiss  the  appeal  and  al- 
so demurred  upon  the  ground  that  the  boapl 
of  contest  had  no  jurisdiction  to  hear  and 
determine    the    matter.  .The    dreolt    court 
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oTerruIed  the  demurrer,  but  upon  final  bear- 
ing dismissed  the  contest  The  case  was 
thereupon  appealed  to  this  court  by  appellee, 
DaTlson,  and  this  court  dismissed  the  appeal, 
holding  that  the  Kenton  circuit  court  had  no 
Jnrlsdletlon  of  the  appeal  which  was  prose- 
cnted  from  the  board  of  contest,  for  the  rea- 
son that  this  board  had  no  jurisdiction  oyer 
the  subject-matter  of  the  contest.  See  the 
opinion  in  113  Ky.  202,  67  S.  W.  996.  This 
opinion  is  the  law  as  between  the  parties  to 
that  appeaL  On  the  return  of  that  case  to 
the  drcnlt  court,  it  .rendered  Judgment 
against  the  appellee,  Davison,  for  the  costs 
Incurred  In  that  court,  but  refused  to  adjudge 
to  appellanf  a  behalf  the  costs  or  expenses 
Incurred  by  him  before  the  board  of  contest, 
to  wit,  ffSSS.  From  this  judgment  appellant 
now  appeals. 

There  Is  only  one  question  involved  on  this 
appeal,  and  that  la  whether,  when  an  appeal 
Is  taken  to  a  circuit  court  from  a  Judgment 
of  an  unconstitutional  tribunal,  which  had 
no  right  or  authority  to  sit  as  a  court,  nor 
to  adjudicate  concerning  the  subject-matter 
which  it  bad  undertaken  to  determine,  the 
circuit  court,  upon  the  dismissal  of  such  an 
appeal,  can  render  a  judgment  for  the  so- 
called  costs  or  expenses  incurred  by  eltbw  of 
the  parties  in  the  proceedings  had  before 
sncb  unconstitutional  tribunal.  In  our  opin- 
ion the  circuit  court  had  no  power  or  au- 
thority to  adjudge  the  costs  or  expenses  in 
favor  of  either  party  incurred  In  the  pro- 
ceedings before  the  board  of  contest  Ap- 
pellant  concedes  that  prior  to  1858  the  cir- 
cuit court  could  not  adjudge  costs  in  such 
a  case  as  this,  but  contends  that  in  that 
year  the  General  Assembly  enacted  a  statute, 
n-hlch  is  now  embodied  in  section  887  of  the 
Kentucky  Statutes  of  1903,  which  authorizes 
the  drcnit  court  to  adjudge  appellant  the 
costs  or  expenses  claimed  by  him  in  this 
proceeding.  The  statute  referred  to  is  as 
follows:  "If  a  party  to  an  action  obtains  a 
continuance,  or  files  an  amendment  that 
causes  a  continuance,  he  shall  pay  the  costs 
accruing  at  that  term  ;  and  the  party  in  error, 
If  the  action  be  dismissed  for  want  of  Jiu*is- 
dlction,  shall  pay  the  costs,  and  if  the  party 
shall  obtain  further  time  to  plead,  or  to 
amend  his  pleadings,  he  shall  pay  the  costs 
occasioned  thereby."  The  appellant  relies 
npon  these  words,  "and  the  party  In  error,  If 
the  action  be  dismissed  for  want  of  juris- 
diction, shall  pay  the  costs,"  as  authorizing 
the  circuit  court  to  adjudge  in  his  behalf 
the  costs  or  expenses  claimed  by  him. 

We  cannot  agree  with  appellant's  conten- 
tion. The  costs  referred  to  in  this  quotation 
are  the  costs  of  the  court  in  and  by  which 
the  question  of  Jurisdiction  or  no  Jurisdiction 
Is  determined.  A  cotirt  always  has  power  to 
pass  upon  the  question  of  its  jurisdiction, 
although  it  may  have  no  jurisdiction  over 
the  person  or  subject-matter  with  regard  to 
wbldi  it  la  asked  to  determine.    If  a  person 


Invokes  a  court  to  take  Jurisdiction  over  a 
subject-matter  over  which  it  has  no  jurisdic- 
tion, then,  if  it  determines  that  it  has  no 
jurisdiction,  section  887,  Ky.  St.  1903,  refer- 
red to,  authorizes  it  to  adjudge  against  the 
party  erroneously  invoking  its  Jurisdiction 
the  costs  In  that  court  Incurred.  The  section 
does  not,  however,  confer  upon  the  court  au- 
thority to  make  inquiry  and  determine  what 
expense  either  party  may  have  incurred  in 
endeavoring  to  establish  bis  claim  before  an 
tmauthorized  tribunal,  or  a  body  professing  to 
act  as  a  legal  tribunal,  before  the  time  when 
the  Jurisdiction  of  the  court  was  Invoked. 
The  costs  referred  to  In  that  section  are  the 
costs  incurred  in  a  court  or  legal  tribunal. 
Costs  in  a  legal  sense  cannot  be  incurred  in 
an  unconstitutional  tribunal,  but  expenses 
may. 

Wherefore  the  Judgment  of  the  lower  court 
is  i^fBrmed. 


RADLEY  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Not.  22, 1905.) 

1.  BUBOXABT iNDIOTMEIfT SUFFICIBWOT. 

On  a  prosecution  for  burglary,  an  indict- 
ment charging  the  breaking  "with  the  intent  to 
commit  a  felony  therein,  to  wit  grand  larceny," 
was  snflScient  without  setting  forth  the  faets 
conatitnting  the  felony. 

[Ed.  Note.'— For  cases  In  point  see  voL  8, 
Cent.  Dig.   Burglary,  g§  43,  44.] 

2.  Cbiminai.  Law  —  Sepabatb  Tbialb  —  Mo- 
tion. 

A  motion  for  a  separate  trial,  made  aiter  the 
swearing  of  the  jury,  is  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  8  1386.] 

8.    BUBQI^lBT — EVIDKHCE COMPETBNOT. 

On  a  prosecution  for  burglary,  it  was 
proper  to  refuse  to  permit  defendant  to  testify 
that  he  had  received  a  letter  from  the  owner 
of  the  house  alleged  to  have  been  burglarized, 
stating  that  the  writer  did  not  know  that  de- 
fendant was  F.  (defendant's  alias),  and  that, 
had  he  known  it,  he  would  not  have  permitted 
him  to  be  prosecuted,  and  that  the  letter  con- 
tained money  and  a  request  that  the  letter  be 
burned. 

4.  Samk  —  Instbdctions  —  Detinition  of 
Bbeaeinq. 

Where,  on  a  prosecution  for  burglary,  the 
uncontradicted  evidence  showed  a  breaking, 
and  the  defense  was  an  alibi,  It  was  not  error  to 
fail  to  define  what  constitutes  an  unlawful 
breaking. 
6.  Cbiminal   Law — Appeal — Evidence — Suf- 

nCIENCT. 

A  conviction  will  not  be  disturbed  on  ap- 
peal, where  it  is  supported  by  any  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
C^t  Dig.  Criminal  Law,  §§  3075,  3076.] 

Appeal  from  Circuit  Court  Jefferson 
County,  Criminal  Division. 

"To  be  officially  reported." 

Isaac  Radley  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Chas.  P.  Johnson,  for  appellant  N.  B. 
Hays,  Atty.  Gen.,  O.  H.  Morris,  Kinney  & 
Fitzgerald,  and  R.  T.  Crowe,  for  the  Com- 
monwealth. 
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BABKHR,  J.  The  appellant,  Isaac  Rad- 
ley,  was  jointly  Indicted  with  John  Kline 
by  the  grand  jury  of  Jefferson  county,  Ey., 
charged  with  the  offense  of  burglary,  to 
which  they  pleaded,  upon  arralgnmeni;  not 
guilty.  A  trial  resulted  In  their  conviction, 
and  being  sentenced  to  the  penitentiary  for 
a  period  of  five  years,  from  which  Isaac 
Radley  hag  appealed. 

Among  the  errors  complained  of,  It  Is 
Insisted  that  the  trial  court  should  have 
sustained  the  general  demurrer  to  the  In- 
dictment; It  being  said  that  the  pleading 
Is  defective  because  It  falls  to  state  that  the 
breaking  was  done  with  the  Intent  to  com- 
mit a  felony.  The  allegation  as  to  the  In- 
tent Is  as  follows:  "With  the  Intent  to 
commit  a  felony  therein,  to  wit,  grand  lar- 
ceny." Appellant  urges  that  It  Is  not  suffi- 
cient simply  to  name  the  felony  which  It 
was  the  Intent  of  the  accused  to  commit, 
but  that  the  facts  constituting  It  should'  be 
set  forth.  To  this  we  cannot  agree.  The 
case  of  Kyle  v.  Commonwealth,  111  Ky.  404, 
63  S.  W.  782,  does  not  support  this  view. 
The  Indictment  in  that  case  merely  charged 
that  the  breaking  was  with  the  Intent  to 
commit  a  felony,  without  naming  what  kind ; 
and  we  there  held  that  the  allegation  was 
not  sufficient  The  particular  question  here 
has  not  heretofore  been  adjudicated  by  this 
court,  and  in  other  Jurisdictions  the  de- 
cisions are  contradictory.  We  are  of  opinion 
that  to  name  the  felony  which  the  party 
charged  Intended  to  commit  when  he  made 
the  unlawful  breaking  and  entry  is  suffi- 
cient to  subserve  every  useful  purpose,  and 
anything  more  would  be  unnecessary  par- 
ticularity. 

It  Is  further  complained  that  the  court 
erred  in  not  awarding  the  appellant  a 
separate  trial  upon  bis  motion.  The  bill 
of  exceptions  shows  that  this  motion  was 
not  made  until  after  the  jury  were  sworn. 
The  swearing  of  the  jury  is  the  commence- 
ment of  the  trial,  and  from  that  time  the 
Jeopardy  of  the  defendant  begins,  as  this 
court  has  many  times  held.  After  the  com- 
mencement of  the  trial  It  Is  too  late  to  ask 
for  a  separation. 

We  do  not  think  the  court  erred  In  re- 
fusing to  permit  appellant  to  testify  as  to 
the  contents  of  the  letter  he  said  he  received 
from  Father  Paul  Alf,  the  owner  of  the 
house  alleged  to  have  been  broken  Into. 
The  avowal.  In  substance.  Is  that  Father 
Paul  Alf  wrote  to  appellant  from  Hot 
Springs  that  be  did  not  know  that  le^ac 
Radley  was  Falrleigh  (his  alias);  that,  had 
he  known  he  was  Fairlelgh,  he  would  not 
have  permitted  him  to  be  prosecuted,  and 
Inclosed  him  money,  and  asked  that  his 
letter  be  burned.  This  evidence,  if  true, 
was  clearly  incompetent  It  shed  no  light 
whatever  upon  the  question  whether  or 
not  appellant  bad  committed  the  crime  of 
burglary.  It  was  not  within  the  power  of 
the   owner  of  the  house   to  suppress  tht 


prosecution,  and  no  declarations  of  his  tend- 
ing to  show  that  he  did  not  desire  the  prose- 
cution was  competent,  even  if  true.  Other 
avowals  of  a  similar  nature  to  this  were 
made  upon  adverse  rulings  of  the  court,  and 
their  substance  need  not  be  further  noticed. 

The  court  did  not  err  In  falling  to  define 
what  constitutes  an  unlawful  breaking.  If 
there  had  been  any  serious  question  as  to 
whether  or  not  there  was  a  breaking  within 
the  meaning  of  the  law,  the  itosltlon  of  ap- 
pellant woald  be  sound;  but  the  evidence 
showed,  without  contradiction,  that  the  win- 
dow through  which  the  entrance  was  made 
was  securely  fastened,  and  was  pried  open 
by  means  of  some  instrument  of  the  nature 
of  a  chisel,  the  mark  of  which  was  left 
plainly  upon  the  window  sUI.  Appellant's 
defense  was  not  predicated  upon  the  ques- 
tion as  to  whether  there  was,  or  not,  an 
unlawful  breaking,  but  that  he  was  not 
present  at  the  time  the  crime  was  com- 
mitted. The  case  of  Rose  t.  Common- 
wealth, 40  S.  W.  245,  19  Ky.  law  R^.  272, 
upon  which  appellant  relies  to  sustain  this 
claim  of  error,  was  different  from  that  at 
bar.  There  the  testimony  of  the  defendant 
was  that  the  window  was  partly  open,  and 
that  he  entered  through  the  window;  and 
this  court  held  that  the  defense  turning 
upon  the  question  of  the  proof  of  a  breaking, 
the  trial  court  should  have  defined  what 
constituted  an  unlawful  breaking.  Appel- 
lant's defense  was,  practically,  an  alibi,  and 
he  was,  therefore,  not  injured  by  the  failure 
of  the  conrt  to  define  to  the  jury  the  mean- 
ing of  an  unlawful  breaking,  there  being 
no  question  that  It  was  proved  to  be  an 
unlawful  breaking. 

The  motion  for  a  peremptory  instruction 
to  find  the  appellant  not  guilty  was  propei^ 
ly  ovoTUled.  His  guilt  was  proved  beyond 
any  question,  and,  had  the  evidence  been 
less  conclusive,  we  would  not  disturb  the 
finding  of  the  jury  If  there  was  any  evidence 
at  all  to  support  the  verdict. 

Judgment  affirmed. 


IRVINE  et  al.  v.  PUTNAM  et  aL 
(Court  ot  Appeals  of  Kentucky.    Nov.  21, 1906.) 

1.  Wills — Constbdction — LiMiXAXioire   ova 
—Estates  in  Feb— Vauditt. 

Where  an  estate  la  given  In  fee,  and  there 
Is  a  devise  over  In  case  the  estate  is  not  dis- 
posed of,  the  devise  over  la  void. 

[Eid.  Note. — For  cases  in  point;  we  voL  4S, 
Cent  Dig.  Wills,  g  1342.] 

2.  Same. 

Testatrix  devised  all  her  estate  to  two 
grandchildren  equally,  to  be  their  estate,  not 
subject  to  the  debts  or  control  of  their  bosbands. 
and  provided  that  on  the  death  of  either  of  them 
without  descendants,  the  Borvivor  should  have 
the  share  of  the  one  so  dying  and  on  the  death 
of  the  survivor  without  descendants  what  was 
left  of  the  estate  shoald  go  to  others.  BeU,  that 
the  grandchildren  took  the  devise  In  fee,  with 
power  to  use  as  they  saw  proi>er,  with  a  devise 
over  of  only  so  much  as  was  left  In  the  hands 
of  the  survivor  on  the  de^th  of  both  o<  them 
without  iasoa.  ^  f    r^r^nlo 
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Appeal  from  Circuit  Conrt,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  between  Snsan  Irvine  and  othen 
and  Lettle  Patnam  and  others.  Trom  a 
judgment  for  the  latter,  the  former  appeal. 
Affirmed. 

W.  H.  Roberta,  for  appellants.  W.  J. 
Price,  for  appellees. 

HOBSON,  C.  J.  Tbls  case  tnms  npon 
the  constmction  of  the  following  will : 
"I,  Mary  Haghes,  of  Boyle  county,  Kentucky, 
make  and  publish  this  as  my  last  will  and 
testament:  I  give  and  devise,  subject  to 
the  payment  of  my  debts  I  may  owe  at  the 
time  of  my  death  and  my  funeral  expenses, 
all  of  my  estate  of  every  kind  to  my  grand- 
children, Mary  Hammon  and  Lettle  R. 
Shackelford,  to  be  equally  divided  between 
them,  and  to  be  and  constitute  their  separate 
estate  not  liable  to  any  debts  or  control  of 
any  husband  either  of  them  may  have,  and 
In  case  of  the  death  of  either  of  them  with- 
out descendants  the  survivor  to  be  entitled 
to  the  share  of  the  estate  of  the  one  so  dy- 
ing, and  upon  the  death  of  the  survivor 
without  descendants  one-half  of  the  estate 
left  is  to  go  to  my  sister  Mrs.  Sue  Woods, 
and  the  other  half  to  Daniel  B.  Hughes, 
brother  of  my  deceased  husband.  This  Aug. 
29th,  1884.  Mary  Hughes."  The  grandchild 
Mary  Hammon  died  childless.  Lettle  R. 
Shackelford  afterwards  married  F.  L.  Pat- 
nam and  now  has  three  children.  The  es- 
tate was  Invested  In  a  house  and  lot  by  an 
order  of  court  made  some  yean  after-  the 
death  of  the  testatrix;  the  deed  to  the 
property  following  the  language  of  the  will. 
Mrs.  Pntnam  now  insists  that  she  Is  the 
owner  of  the  property  in  fee,  and,  the  court 
below  having  so  adjudged,  the  appellants, 
who  are  the  representatives  of  Mrs.  Woods 
and  Daniel  B.  Hughes,  appeal. 

It  will  be  observed  that  by  the  will  the 
entire  estate,  subject  to  the  payment  of 
the  debts  and  funeral  expenses  of  Mrs. 
Hughes,  is  given  to  Mary  Hammon  and  Let- 
tie  R.  Shackelford,  to  be  equally  divided 
between  them,  and  in  case  of  the  death  of 
either  of  them  without  descendants  the  sur- 
vivor is  to  take  the  share  of  the  one  dying, 
and  upon  the  death  of  the  survivor  without 
descendants  one-half  of  the  estate  left  is 
to  go  to  Mrs.  Woods  and  the  other  half  to 
Danial  B.  Hughes.  There  Is  a  marked  con- 
trast in  the  two  provisions  of  the  will.  In 
the  case  of  the  death  of  either  of  the  two 
original  devisees  without  Issue  the  survivor 
takes  the  whole  estate.  But  in  the  case  of 
the  death  of  tbe  survivor  without  children 
only  so  much  of  the  estate  as  is  then  left 
goes  to  Mrs.  Woods  and  Daniel  B.  Hughes. 
Tbe  original  devisees  were  the  objects  upon 
whom  the  testatrix  Intended  to  spend  her 
bounty.  She  provided  that  tbe  property 
should  be  their  separate  estate  and  not 
liable  to  any  debt  or  control  of  any  husband 


either  of  tbem  might  have.  She  intended 
them  to  use  and  enjoy  the  property.  She 
only  Intended  it  should  go  to  Mrs.  Wooda 
and  Daniel  B.  Hughes  in  case  they  died 
without  issue  without  having  spent  the  fund. 
There  is  no  devise  over  to  the  children  of 
the  tttBt  takers.  Tbe  last  clause  of  the  will 
by  tbe  use  of  the  word  "left"  shows  that 
the  testatrix  did  not  Intend  to  devise  to 
Mrs.  Woods  and  Daniel  B.  Hughes  tbe  en- 
tire fund,  but  only  so  much  of  It  as  might 
remain  at  the  death  of  both  the  original 
devisees  without  Issue. 

The  rule  is  that  where  an  estate  is  given 
in  fee,  and  there  is  a  devise  over  if  It  is 
not  disposed  of,  the  devise  over  is  void. 
Where  a  life  estate  only  is  devised  without 
power  of  disposition,  and  there  is  a  devise 
over,  the  rule  Is  different  Mitchell  ▼.  Camp- 
bell, 94  Ky.  847,  22  S.  W.  648;  Clay  v. 
Chenault,  108  Ky.  77,  65  S.  W.  729;  Ball  v. 
Hancock,  82  Ky.  107;  Howard  v.  Carusl, 
109  C.  S.  725,  8  Sup.  Ct  575,  27  L  Ed.  1089. 
The  case  before  us  falls  clearly  within  the 
role  first  stated.  Mary  Hammon  and  Let- 
tie  R.  Shackelford  did  not  take  barely  a 
life  estate,  but  took  the  fund  in  fee,  with 
power  to  use  and  dispose  of  it  as  they  saw 
proper,  and  there  was  a  devise  over  of  only 
so  much  as  might  be  left  in  the  hands  of 
the  survivor  upon  the  death  of  both  of  tbem 
without  issue. 

Judgment  affirmed. 


HOWE  V.  riDBLITY  TRUST  CO.  OF 

LOUISVILLE. 

(Conrt  of  Appeals  of  Kentucky.   Nov.  28, 190B.) 

Irsubakcs — Chakok   of   Bbrktioiabt — CoiT- 
DinoNS  OF  Policy. 

Where  a  life  policy  provided  that  inaored 
might,  with  tbe  cousent  of  tlie  company,  assign 
It,  or,  before  assignment,  change  tbe  beneficiary, 
a  trust  document  executed  by  insured,  appoint- 
ing a  trustee  to  adminiater  the  fund  to  be  de- 
rived from  the  policy,  amounted  to  a  change  of 
beneficiary  and  not  to  an  assignment,  and  hence 
it  was  valid,  though  not  consented  to  by  the 
insurer. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"Not  to  be  officially  reported." 

Action  by  Emma  K.  Howe  against  the 
Fidelity  Trust  Company  of  Louisville,  as 
trustee  uflder  the  will  of  Charles  W.  Howe, 
deceased.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Beckner  &  Jouett,  for  appellant  John  O. 
Winn,  for  appellee. 

ORBAR,  J.  Chas.  W.  Howe  had  taken  out 
a  policy  of  life  insurance  with  the  Mutual 
Life  Insurance  Company  of  Kentucky,  in 
which  appellant  Emma  K.  Howe,  wife  of 
assured,  was  named  as  the  benefldary.  The 
policy  contract  contained  this  clause  as  one 
of  Its  condltiona:  "This  iwlicy  Is  Issued  and 
accepted  upon  express  condition  that  the  said 
Charles  W.  Howe  may  with  iln  «maeat  of 
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the  company  at  any  time  assign  It,  or  before 
aaslgnment  change  the  beneficiary  therein  or 
make  agy  other  change.  No  assignment, 
however,  shall  take  effect  until  written  notice 
thereof  shall  be  given  to  the  company,  and 
under  n?  circumstances  shall  the  company 
assume  any  responsibility  for  the  validity  of 
such  assignment."  A  few  days  before  his 
death  the  assured,  Charles  W.  Howe,  by  a 
writing  which  he  signed  and  delivered,  chan- 
ged the  beneficiary  In  the  policy  by  creating 
a  trust,  nominating  Fidelity  Trust  Company 
of  Louisville  as  trustee  for  the  two  infant 
children  of  assured,  to  whom  he  gave  the  use, 
subject  to  certain  restrictions  and  contingen- 
des,  of  two  thirds  of  the  fund  to  be  derived 
from  the  policy,  and  the  other  third  to  ap- 
pellant. This  writing,  which  was  called  an 
"assignment,"  was  accepted  by  the  trustee, 
but  was  not  delivered  to  the  insurance  com- 
pany and  consented  to  by  it  till  two  days 
after  -the  death  of  the  assured.  Appellant 
contends  by  this  suit  that  she  took  an  abso- 
lute and  vested  estate  In  the  policy  after 
the  death  of  her  husband,  as  he  had  never 
assigned  it  with  the  consent  of  the  Insurer; 
that  such  consent,  to  be  effective,  must  have 
been  given  In  the  lifetime  of  the  assured 
and  before  her  estate  in  the  fund  vested. 

The  clause  quoted  from  the  policy  treats 
of  two  conditions,  or  privileges,  which  were 
secured  to  the  assured.  One  was  his  right 
to  assign  the  policy.  The  other  was  his  right 
to  change  the  beneficiary.  The  first  named 
was  conditioned  that  the  Insured  should  have 
notice  of  and  consent  to  the  assignment.  The 
second  was  without  condition.  It  Is  not  nec- 
essary to  consider  here  the  rights  of  an  as- 
signee of  the  policy  for  value,  where  the 
consent  of  the  Insurer  bad  not  been  given. 
The  unconditional  right  reserved  to  the  as- 
sured to  change  the  benedclary  In  the  policy 
was  one  of  the  conditions  of  his  contract, 
subject  to  which  the  named  beneficiary  took 
whatever  Interest  the  policy  gave  to  her. 
Hopkins  V.  Hopkins,  82  Ky.  327,  17  S.  W.  864. 
Her  right  grows  out  of  the  contract  Is  de- 
pendent upon  Its  terms,  and  was  subject  to 
defeat  or  alteration  according  to  its  terms. 
The  trust  document  executed  by  the  assured 
Just  before  his  death,  and  exhibited  in  this 
record,  was  not  an  assignment  within  the 
contemplation  of  that  term  as  used  In  the 
clause  quoted  above,  but  was  a  changing  of 
the  beneficiary  named  in  the  policy. 

The  Judgment  of  the  circuit  court,  having 
been  Jn  accord  with  these  views.  Is  aflBrmed. 


MBRGBNTHALBR-HORTON  BASKET 

MACH.  CO.  V.  LYON. 

(Ooort  of  Appeals  of  Kentucky.    Nov.  21, 1905.) 

Master  ANn  Sebvant— Injueies  to  Sebvant 
—Actions— iNSTBUorioNS. 

In  an  action  for  injuries  to  a  servant, 
caased  by  having  her  arm  caught  in  a  machine 
while  straightening  a  wire,  plaintiff's  testimony 
showed  that  she  was  but  17  years  of  age  and 
did  not  realize  the  danger,  and  was  not  in- 
formed thereof,  and  that  she  was  directed  by 


the  foreman  to  take  charge  of  the  machine,  be- 
ing assured  that  it  was  not  dangerous,  and  waa 
further  directed  by  him  not  to  stop  the  machine 
to  straighten  wires,  but  to  do  such  work  while 
it  was  in  motion.  The  court  charged  that,  to 
find  for  plaintiff,  the  Jury  must  believe  that  the 
foreman  directed  her  to  work  the  machine, 
and  ordered  her  not  to  atop  it  to  ontwiat  wires, 
and  further  charged  to  nnd  for  defepdant  if 
the  dangers  incident  to  the  operation  of  the 
machine  or  the  untwisting  of  the  wires  were 
so  obviously  apparent  that  an  ordinarily  pru- 
dent person  of  plaintiff's  age  and  experience 
would  not  have  undertaken  to  operate  the  ma- 
chine or  untwist  the  wires  without  stopping 
it,  and  also  gave  the  ordinary  instruction  on 
contributory  negligence.  Held,  that  the  instruc- 
tions were  sufficiently  favorable  to  defendant. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  ofllcially  reported." 

Action  by  Evallne  P.  Lyon,  by  her  next 
friend,  against  the  Mergenthaler-Horton 
Basket  Machine  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wheeler,  Hughes  &  Berry,  for  appellant. 
Campbell  &  Campbell,  for  appellee. 

NUNN,  J.  Appellee  instituted  this  ac- 
tion for  damages  for  injuries  sustained 
when  in  appellant's  employment.  The  ap- 
pellant owned  and  operated  a  large  basket 
factory,  and  the  appellee  was  employed  to 
operate  one  of  its  machines  used  in  the  manu- 
facture of  baskets.  She  was  painfully  and 
seriously  injuried  while  operating  this  ma- 
chine by  getting  her  right  arm  caught  In  tbe 
cogs  of  some  wheels  which  were  located  In 
front  of  her.  She  recovered  a  Judgment  for 
$760,  from  which  appellant  appeals. 

Tbe  testimony  of  appellee  conduces  to  show 
that  the  appellant's  foreman  directed  her  to 
take  charge  of  this  machine  and  operate  It : 
that  she  refused,  claiming  that  It  was  danger- 
ous; that  she  had  previously  had  two  of  her 
fingers  Injured  by  this  particular  machine. 
The  foreman  insisted  that  she  take  charge  of 
and  operate  It,  assuring  her  that  it  was  not 
dangerous.    She  consented,  and  after  operat- 
ing it  a  few  hours  a  wire  extending  from  a 
spool  over  the  machine  became  kinked,  and 
she    undertook  with  her  hand  to  straight«i 
It,  and  in  doing  so  her  sleeve  was  caught 
within  these  cogs,  and  her  arm  was  drawn  In, 
and  the  fiesh  and  muscles  of  her  arm  were 
lacerated  and  torn.    The  bone  was  exposed 
for    about   three   Inches   at   and   above    tbs 
elbow,  and  the  uncontradicted  proof  ahowa 
that  the  injury  was  permanent     She  xsndeT- 
took  to  straighten  the  wire  without  Btcq^ing 
the  machine,  but  stated  that  she  did  this  un- 
der the  directions  of  the  foreman;  he  telling 
her  that  she  must  not  stop  it  but  do  snch 
things   while  the   machine   was   In   motion. 
She  was  at  the  time  17  years  of  age,   and 
did  not  realize  that  she  was  In  any  danger 
from  the  cogs  referred  to,  and  that  she  ^ras 
not  Informed  of  the  dangers  thereof.     This 
evidence    was    contradicted    by    appellant'a 
testimony,  which  also  showed  that  the   ap- 
pellee was  above  tha  ordinanr  clrl  of    her 
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age  In  intelligence,  and  that  these  cogs  were 
plain  to  be  seen  and  their  danger  obvious  to 
one  in  the  position  which  she  occupied,  and 
that  her  injury  was  caused  solely  by  her  care- 


By  the  court's  iustructlonB  the  jury  were 
not  pei-mltted  to  find  in  behalf  of  appellee 
unless  they  believed  from  the  evidence  that 
the  foreman  of  appellant  ordered  or  directed 
the  plaintUr  to  work  at  this  machine,  and 
ordered  or  directed  her  not  to  stop  the  ma- 
chine If  the  wires  became  twisted,  and 
directed  and  instructed  her,  If  they  became 
twisted,  to  untwist  them  with  her  hands 
without  stopping  the  machine ;  and  the  jury 
were  also  told  in  substance  that  if  they  be- 
lieved from  the  evidence  that  the  dangers 
incident  to  the  operation  of  the  machine  or 
the  untwisting  of  the  wires  with  the  hand 
while  the  machine  was  in  motion  were  so 
obviously  apparent  that  an  ordinarily  pru- 
dent person  of  the  age,  Intelligence,  and  ex- 
perience of  the  appellee  would  not  have  un- 
dertaken to  operate  the  machine  or  to  un- 
twist the  wires  with  her  band  without  stop- 
ping the  machine,  they  should  find  for  the 
appellant,  notwithstanding  that  she  had  been 
directed  to  do  these  things  by  the  appellaaf  8 
foreman.  In  addition  to  this  the  court  gave 
to  the  Jury  the  ordinary  Instruction  on  con- 
tributory negligence.  In  our  opinion  the  ap- 
pellant had  no  cause  of  complaint  of  these 
Instructions.  They  were  certainly  as  favor- 
able to  it  as  it  could  have  asked.  Appellant 
was  not  entitled  to  a  peremptory  Instmction, 
as  there  was  evidence  Introduced  by  appellee 
upon  which  the  court  was  authorized  to  base 
the  instrdctlons  referred  to. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  et  al.  v. 

HILL'S  ADM'R. 
(Coort  of  Appeals  of  Kentucky.    Dec.  1,  1905.) 

1.  Mastkb  and  Sebvaitt — Death  or  Sebvaitt 

— RASLBOADS — EVIDETfCE^-FlNDIKGS. 

In  an  action  for  death  of  a  railroad  brake- 
man  by  being  atrack  by  a  train  on  defendant's 
main  track  approaching  from  the  rear,  evidence 
held  insufficient  to  sustain  a  finding  that  de- 
ceased was  standinr  on  the  main  track  with  his 
back  to  the  train  that  struck  him  and  in  plain 
view  of  its  operatives  for  several  hundred  yards 
before  they  arrived  at  the  place  of  the  accident. 

2.  Sahe— Speed — Neouoeitce. 

In  the  absence  of  some  rule  or  regulation 
limiting  the  st>eed  of  cars  on  defendanrs  main 
track  at  the  place  defendant's  brakeman  was 
ran  into  and  killed  while  standing  thereon  re- 
peating signals,  defendant  was  not  negligent  in 
mnning  ue  train  that  struck  deceased  faster 
than  the  usual  speed  at  that  point. 

3.  Same — Dtrrr  to  Wabn — Lookoot. 

If  tlie  place  where  deceased,  one  of  defend- 
ant's brakemen,  was  struck  and  killed  by  one 
of  its  trains,  was  one  where  the  presence  of 
persons  on  the  track  was  reasonably  to  be  ex- 
pected, it  was  Incumbent  on  the  operatives  of 
the  train  by  which  deceased  was  killed  to  give 
reasonable  warning  of  its  approach  by  blowing 
the  whistle  or  rinMng  the  oell,  and  to  keep  a 


reasonable  lookout  in  front  of  the  train  aa  it 
was  moved. 

[Eld.  Note. — For  cases  in  point,  see  vol.  84, 
Gent  Dig.  Master  and  Servant,  t  270.] 

4.  Same — Case  Requibed  of  Deceased. 

Where  a  railroad  brakeman  was  stationed 
at  a  curve  to  repeat  signals,  it  was  Incumbent 
on  him  to  exercise  reasonable  care  to  watch 
for  the  approach  of  trains  and  keep  ont  of 
their  way,  so  that  no  recovery  could  be  had  for 
his  d^ith  by  being  struck  by  a  train  approach- 
ing him  from  the  rear,  unless  reasonable  warn- 
ing was  not  given  and  a  reasonable  lookout  was 
not  kept,  and  by  reason  of  this  he  was  killed 
while  exercising  ordinary  care  for  his  own 
safety. 

[Ed.  Note. — For  cases  In  point,  see  vol.  M, 
Cent  Dig.  Master  and  Servant,  {  674.] 

6.  Same — CoNTBisirroBT  NEGUOEircE. 

Where  deceased,  a  railroad  brakeman,  went 
on  the  track  so  close  to  defendant's  approadilnc 
train  that  injury  to  him  could  not  oe  averted 
by  those  in  charge  of  the  train  by  reasonable 
care  after  they  discovered  his  danger  or  could 
have  perceived  it  by  the  exercise  of  ordinary 
care,  defendant  was  not  liable. 

6.  Same  —  Fsixow    Sebvartb  —  DmKBBHT 
Tbain  Cbews. 

Members  of  a  switching  crew  in  charge  of  a 
difterent  train  from  that  on  which  deceased  was 
employed  as  a  brakeman  were  not  fellow  swv- 
ants  with  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  H  600,  510.] 

7.  Same — Dtrxr  to  Maiktaxit  a  Lookout — 
NeoligetiCE  of  Mabteb. 

Where  members  of  a  switching  crew  were 
bound  to  maintain  a  lookout  for  persons  on  the 
trade,  their  negligence  in  falling  to  do  so  was 
chargeable  to  the  railroad  company  In  an  action 
for  death  of  a  brakeman  who  was  struck  by  a 
train  In  charge  of  such  crew. 

[EJd.  Note. — For  cases  in  point,  see  vol.  S^ 
Cent  Dig.  Master  and  Servant  St  418,  471.] 
&  Same — Obadb  of  Sebvast. 

The  liability  of  a  master  for  injuries  to  a 
servant  by  the  negligence  of  another  servant 
does  not  depend  on  the  grade  of  the  servant  by 
whose  negligence  the  Injury  occurred,  but  on 
the  duty  which  he  is  discharging  at  the  time. 

[£id.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S8  375,  385, 
43a] 

9.  Same — Duty    to    Wabn — Neguoencb    of 
Masteb. 

In  an  action  for  death  of  a  railroad  brake- 
man  by  being  struck  by  a  train  approaching  him 
from  the  rear,  the  negligence  of  the  operatives  of 
such  train,  whose  duty  it  was  to  give  warn- 
ing of  Its  approach  and  to  see  that  such  warn- 
ing was  given,  in  failing  to  perform  such  duty, 
was  the  negligence  of  the  railroad  company. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  S8  418,  471.] 

10.  Same — Evidence. 

In  an  action  for  death  of  a  brakeman  by 
being  struck  by  a  train  approaching  him  from 
the  rear  while  he  was  standing  on  defendant's 
main  track  repeating  signals,  evidence  that  de- 
ceased could  have  stood  between  the  two  tracks, 
or  a  few  feet  north  or  south  of  where  he  was, 
and  been  in  a  place  of  safety,  was  admissible. 

11.  Same. 

Where,  in  an  action  for  death  of  a  brake- 
man  by  being  struck  by  a  train  approaching 
him  from  the  rear,  defendant  claimed  that  de- 
ceased stepped  from  a  place  of  safety  onto  the 
track  when  it  was  too  late  to  prevent  injuring 
him,'  evidence  that  there  was  nothing  m  de- 
ceased's conduct  or  in  the  surrounding  circum- 
stances  to  indicate   to  the  operatives  of   the 
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train  that  he  would  come  on  the  track  until  he 
walked  thereon  Just  In  front  of  the  train  was 
admissible. 

Appeal  from  Clrcnlt  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  by  O.  M.  Hill's  administrator  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Charles  H.  Bodes,  John  Galvin,  and  C.  R. 
McDowell,  for  appellants.  Robert  Harding, 
Rawlins  &  Vorls,  B.  V.  Puryear,  and  Greene 
&  Van  Winkle,  for  appellee. 

HOBSON,  O.  J.  C.  M.  Hill  was  a  brake- 
man  In  the  service  of  appellant  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. On  the  morning  of  November  12, 
1003,  about  7  o'clock,  he  was  in  the  yard  at 
Burgin,  Ky.,  serving  on  what  was  called 
the  "water  train."  The  water  train  was 
made  up  of  a  lot  of  tanlis  on  cars  and  was 
used  in  dry  weather  in  hauling  water  by  the 
company  for  its  own  use.  The  water  train 
was  on  what  Is  called  the  "passing  track," 
which  is  the  first  track  east  of  the  main  track 
and  about  9  feet  from  it  The  switch  engine 
and  crew  pulled  out  southward  with  about 
18  cars  and  a  caboose.  When  It  reached  the 
main  track,  about  1,000  yards  south  of  where 
the  water  train  was.  It  pulled  in  on  the  main 
track,  and  then  backed  on  the  cross-over  to 
a  track  on  the  west  of  the  main  track,  where 
it  left  14  cars  nearly  opposite  the  water 
train.  It  then  pulled  back  to  the  main  track 
with  the  caboose  and  3  or  4  cars  attached  to 
it,  and  when  it  reached  the  main  track  com- 
menced backing  northward  over  the  main 
track  for  the  purpose  of  going  north  of  the 
station  with  these  cars.  While  this  was  go- 
ing on  the  water  train  was  throwing  some 
cars  back  of  it  on  another  track  around  a 
curve.  By  reason  of  the  curve  the  engineer 
could  not  see  the  brakeman  who  was  cutting 
loose  these  cars  or  receive  bis  signals.  So 
HlII  was  receiving  the  signals  from  the 
brakeman  at  a  point  near  the  center  of  the 
curve  and  repeating  them  to  the  engineer. 
To  do  this  while  he  had  his  face  turned  to 
the  brakeman  to  receive  the  signals  be 
walked  over  on  the  main  track  and  was 
standing  with  one  foot  on  either  side  of  the 
rail  repeating  the  brakeman'a  signals  to  the 
engineer.  While  he  was  In  this  position  the 
switch  crew  backea  up  the  main  track  as 
above  stated  and  ran  over  him  and  killed 
him.  The  Jury  returned  a  verdict  in  favor 
of  his  administrator  tor  $5,000  against  the 
railroad  company  and  members  of  the  switch- 
ing crew,  and  the  defendants  appeal. 

It  is  Insisted  for  the  plaintiff  that  Hill  was 
Ktandlng  on  the  main  track  with  his  back  to 
the  south,  receiving  the  signals  from  the 
brakeman  of  his  train,  when  the  switching 
crew  came  back  from  the  west  side  of  the 
road  on  the  main  track,  and  that  he  was  in 
plain  view  of  them,  standing  with  his  back 


to  them  giving  the  signals,  tor  several  hun- 
dred yards  before  they  struck  him.  On  the 
other  hand.  It  is  Insisted  for  the  defendants 
that  Hill  was  standing  between  the  two 
tracks  until  the  cars  were  within  15  or  30 
feet  of  him,  and  then  walked  upon  the  main 
track  just  in  front  of  the  cars  with  his  back 
to  them,  when  It  was  too  late  for  them  to 
prevent  running  over  him.  There  was  proot 
by  the  plaintiff  to  the  effect  that  no  signals 
were  given  of  the  approach  of  the  cars  as 
they  were  backed  by  the  switching  crew. 
We  do  not  think  that  the  verdict  can  be  sus- 
tained on  the  idea  that  Hill  was  standing  on 
the  main  track,  as  contended  by  the  plaintiff. 
While  one  witness  for  the  plaintiff  on  his 
direct  examination  does  so  state,  on  his  cross- 
examination  his  testimony  Is  much  the  same 
as  the  witnesses  for  the  railroad  company, 
who  are  not  only  the  switching  crew,  but  the 
crew  on  Hill's  own  train,  and  all  state  that 
Hill  was  between  the  two  tracks  until  the 
cars  were  within  a  few  feet  of  him,  when  be 
went  over  to  the  main  track  just  in  front  of 
them.  Another  witness  for  the  plaintiff 
states  that  he  saw  Hill  standing  on  the  main 
track  giving  signals,  but  this  witness  does 
not^tate  how  long  he  had  been  there,  as  he 
first  noticed  him  when  the  cars  were  very 
close  to  him.  In  fact,  there  does  not  seem  to 
be  any  real  Inconsistency  in  the  testimony  of 
the  witnesses  on  either  side,  when  analyzed, 
on  this  subject. 

There  was  proof  on  behalf  of  the  plaintiff 
that  the  cars  which  ran  over  Hill  were  run- 
ning about  20  miles  an  hour,  and  that  the 
usual  rate  of  speed  in  the  yard  was  6  or  8 
miles  an  hour.  No  rule  was  introduced  or 
regulation  of  any  sort  limiting  the  speei  of 
cars  on  the  main  track  at  this  point,  and  the 
company  had  a  right  to  mn  Its  cars  at  any 
rate  of  speed  it  saw  prop»,  so  far  as  the 
proof  goes.  As  to  whether  signals  of  the 
approach  of  the  backing  train  were  given 
the  proof  la  conflicting ;  the  proof  for  the  de- 
fendant being  that  they  were  given  both  by 
blowing  the  whistle  and  ringing  the  bell,  and 
the  proof  by  the  plaintiff  being  in  effect  that 
no  signals  were  given. 

The  court  qualified  instruction  4  as  to 
contributory  n^ligence  by  adding  to  it  in 
substance  that  the  jury  might  find  for  the 
plaintiff,  although  there  was  oontributory 
negligence  on  the  part  of  Hill,  If  thoee  in 
charge  of  the  switching  train  discovered  Hill 
on  the  track  in  time  to  stop  It  before  rail- 
ing over  him.  In  lieu  of  instruction  4,  under 
the  evidence,  the  court  should  have  instmct- 
ed  the  jury  that,  if  the  place  where  tbe 
deceased  was  killed  was  one  where  the 
presence  of  persons  on  tbe  track  was  rea- 
sonably to  be  expected,  it  was  Incumbent 
on  those  running  the  Iraln  to  give  reason- 
able warning  of  Its  approach  by  blowing 
the  whistle  or  ringing  the  bell  and  to  keep 
a  reasonable  lookout  in  front  of  the  train 
as  it  was  moved;  that  it  was  Incnmbent 
on  the  deceased  to  exert^se  reasonable  care 
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to  watch  for  approaching  trains  and  keep 
out  of  their  way ;  that  If  reasonable  warning 
of  the  approach  of  the  train  was  not  given, 
or  a  reasonable  lookout  was  not  kept,  and 
by  reason  of  this  Hill  was  run  over  and 
killed  while  exercising  ordinary  care  for  his 
own  safety,  they  should  find  for  the  plaln- 
tUf;  also  that  if  Hill  failed  to  exercise  rea- 
sonable care  for  his  own  safety,  or  If  rea- 
sonable warning  of  the  approach  of  the  train 
was  given  and  HUl  went  upon  the  trade 
so  close  to  the  approaching  train  that  the 
Injury  to  him  could  not  be  averted  by  those 
in  charge  of  the  train  by  reasonable  care 
after  they  perceived  his  danger,  or  could 
have  perceived  it  by  the  exercise  of  ordinary 
care,  the  Jury  should  find  for  the  defendants. 
Reasonable  or  ordinary  care  is  such  care 
as  may  be  usually  expected  of  ordinarily 
prudent  persons  under  like  circumstances. 
If  the  place  where  the  deceased  was  killed 
was  not  one  where  the  presence  of  persons 
on  the  track  was  reasonably  to  be  expected, 
the  defendants  were  not  bound  to  give  warn- 
ing of  the  approach  of  the  train,  or  to  keep 
a  lookout  for  such  persons,  and  the  Jury 
should  find  for  the  defendants.  L.  &  M. 
R.  R.  Co.  V.  Lowe,  80  S.  W.  768,  26  Ky. 
Law  Rep.  2317,  65  L.  R.  A.  -122,  and  cases 
cited. 

The  difficulty  with  the  instructions  given 
by  the  court  Is  that  they  left  the  jury  to 
judge  of  the  law  and  the  facts,  as  they 
were  so  general  In  terms  as  not  to  Inform 
the  Jury  of  the  law  applicable  to  the  dlfTerent 
states  of  fact  tended  to  be  shown  by  the 
evidence.  On  another  trial  the  court  will 
omit  Instructions  1  and  2.  Instruction  3, 
with  the  instructions  that  we  have  Indicated, 
and  instruction  6,  will  contain  the  whole 
law  of  the  case,  except  that  No.  8  should 
be  qualified  by  adding  to  it  that,  If  either 
Chawk,  Curd,  or  Sanders  was  not  negligent, 
they  should  find  for  him.  The  word  "Joint" 
before  the  word  "negligence"  In  Instruction 
3,   may  be  omitted. 

The  members  of  the  switching  crew  were 
in  charge  of  a  separate  train  from  Hill, 
and  were  not  fellow  servants  with  him, 
under  the  rule  In  this  state.  Kentucky  Cen- 
tral Railroad  v.  Ackley,  87  Ky.  278,  8  8.  W. 
091,  12  Am.  St  Rep.  480;  CUiclnnati,  N.  O. 
4  T.  P.  R.  R.  Co.  V.  Palmer,  98  Ky.  382, 
33  S.  W.  199;  Cincinnati,  N.  O.  ft  T.  P.  Ry. 
Co.  T.  Roberts,  62  S.  W.  901,  23  Ky.  Law 
Rep.  265,  and  cases  cited.  As  the  engineer 
could  not  see  In  front  on  account  of  the 
cars  he  was  backing.  Cord  was  on  the  front 
car  to  maintain  a  lookout  The  du^  to 
maintain  a  lookout  was  Incumbent  on  those 
in  charge  of  the  train  as  the  agents  of  the 
company  In  moving  it  and  if  the  person 
whose  dnty  It  was  to  maintain  a  lookout 
was  negligent  his  negligence  is  chargeable 
to  the  master.  The  liability  of  the  master 
for  the  act  of  the  servant  does  not  depend 
upon  the  grade  of  the  servant  but  upon 
the  daty  which  be  la  at  the  time  discharging. 


The  same  is  true  of  Sanders,  whose  duty 
it  was  to  ring  the  bell  or  blow  the  whistle; 
also  of  Chawk,  who  was  in  charge  of  the 
engine  and  train,  and  should  have  seen  that 
proper  warning  was  given. 

The  defendant  ofTered  to  prove  on  the  trial 
by  several  witnesses  that  Hill  could  have 
stood  between  the  two  tracks  and  given 
the  signals  and  been  In  a  place  of  safety. 
This  proof  should  have  been  admitted.  The 
proof  offered  by  the  defendant  to  the  effect 
that  Hill  could  have  gone  a  few  feet  north 
or  south  of  where  he  was  and  been  In  a 
place  of  safety  should  also  have  been  ad- 
mitted. One  question  the  Jury  are  to  de- 
termine is  whether  Hill  exercised  reasonable 
care  under  the  circumstances,  and  to  enable 
them  to  determine  this  question  Intelligently 
the  proof  as  to  the  circumstances  surround- 
ing Hill  should  be  admitted,  so  that  they, 
in  determining  the  question,  may  under- 
stand Just  how  he  was  situated.  It  was 
an  Important  fact  for  the  plaintiff  to  es- 
tablish that  he  was  on  the  main  trade  in 
the  discharge  of  his  duties,  and,  this  being 
so.  It  was  proper  for  the  defendant  to  show 
that  It  was  not  necessary  for  him  to  be 
there  In  the  discharge  of  his  duties;  for 
the  Jury  are  to  determine  whether,  undor 
all  the  circumstances,  he  exercised  such 
care  as  may  be  usually  expected  of  a  per- 
son of  ordinary  prudence  situated  as  he 
was.  Curd  should  also  be  allowed  to  state 
that  there  was  nothing  in  Hill's  conduct 
or  in  the  surroundings  to  Indicate  that  he 
would  come  on  the  main  track  and  that  Curd 
had  no  reason  to  suppose  that  he  would 
come  on  the  track  until  he  walked  upon 
it  Just  in  front  of  the  train. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


SCHONBAGHLBR'S  ADM'R  t.  MISCHBLL 

et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  21,  1905.) 

1.  WrrNESSEB    —  COMPETKNOT— TBANSACTIONS 

WITH  Decedents. 
Since  a  Jury  may,  in  an  action  against  co- 
defendanta,  find  in  favor  of  one  and  against 
the  other.  Civ.  Code  Prac.  {  606,  subsec.  2, 
prohibiting  any  person  to  testify  for  himBelf 
concerning  any  statement  of  or  transaction  with 
a  deceased  person,  does  not  render  a  defendant 
incompetent  to  testify  on  behalf  of  a  codefend- 
ant  to  transactions  with  plaintiff's  intestate. 

2.  Appeal — Szxf-Invited    Ebbob. 

Appellant  cannot  contend  that  he  was  prej- 
udiced by  Incompetent  testimony  brought  ont 
by  bis  own  counsel  upon  cross-examination  of 
appellee. 

[Ed.   Note. — For  cases  in   point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |  3599.] 

3.  Tbial  —  DiBXCiioK  OF  Vkbdict  —  Undis- 
puted Facts. 

It  Is  not  error  to  give  a  peremptory  in- 
stmction,  when  there  is  no  issue  of  fact  to  sub- 
mit to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  376.  877,  3^  391.] 
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Appeal  from  Circuit  Court,  DavlesB  C«unt7. 

"To  be  officially  reported." 

Action  by  Mary  B.  Schonbachler's  admin- 
istrator against  George  Miscbell  and  otbers. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

B.  G.  Hill,  for  appellant  Winfred  Carlco, 
for  appellees. 

SETTLE,  J.  Mary  B.  Schonbacbler  died 
in  Daviess  county  intestate.  By  an.  order  of 
tbe  Daviess  county  court  tbe  appellant,  J.  A. 
Turner,  was  appointed  and  duly  qualified 
as  administrator  of  her  estate.  Thereafter 
he  Instituted  this  action  in  tbe  circuit  court 
to  recover  of  tbe  appellees,  George  Mischell 
and  Mary  Froelich,  rent  and  -other  moneys 
alleged  to  have  been  left  in  tbelr  possession 
by  the  decedent  at  the  time  of  her  death. 
The  petition  as  amended  charged  appellees 
with  having  conspired  together  to  defraud 
and  obtain  the  money  of  tbe  decedent;  that 
they  did  by  such  means  get  possession  of  it 
and  refused  to  comply  with  appellant's  de- 
mand that  it  be  paid  to  him  as  administra- 
tor. It  was  further  alleged  that  the  appel- 
lant had  no  means  of  knowing  and  did  not 
know  how.  much  of  the  decedent's  money  ap- 
pellees bad  wrongfully  appropriated,  but  that 
they  bad  collected  on  a  certificate  of  de- 
posit from  an  Owensboro  bank  $400,  In  rents 
$100,  and  other  sums,  tbe  aggregate  amount 
of  which  was  not  leas  than  $1,000.  The 
prayer  of  tbe  petition  asked  a  disclosure  and 
accounting  at  tbe  hands  of  appellees  and  a 
Judgment  against  them  for  tbe  amount  found 
to  be  in  their  possession  and  owing  by  them 
to  the  estate  of  the  decedent.  The  answer 
of  appellee  Froelich  simply  traversed  tbe 
averments  of  the  petition,  and  that  of  appel- 
lee Mischell  contained  a  similar  traverse  and 
in  addition  the  admission  that  he  had  collect- 
ed for  the  decedent  and  at  her  request  $367 
upon  a  certificate  of  deposit  and  $60  rent  on  a 
small  parcel  of  land  In  which  she  owned  a  life 
estate;  that  these  sums,  amounting  in  the  ag- 
gregate to  $427,  were  all  the  money  or  prop- 
erty of  tbe  decedent  that  be  ever  bad  in  his 
possession;  that  at  her  request  he  paid  out 
of  this  sum  in  settlement  of  various  accounts 
she  was  owing  $149.65,  and  tbe  remainder, 
$277.46,  be  paid  tbe  decedent,  who  at  tbe 
same  time  paid  It  to  appellee  Mary  Froelich 
for  nursing,  care,  and  attention  tbe  latter 
gave  and  furnished  her  In  her  III  health. 
There  was  filed  with  appellee  Mlscbeil's  an- 
swer an  itemized  statement  showing  the  date 
and  amount  of  each  payment  of  money  made 
by  him  for  the  decedent  and  on  what  ac- 
count It  was  paid.  Appellant  filed  a  reply 
controverting  the  affirmative  allegations  of 
the  answer  of  Mischell,  which  completed  tbe 
Issues,  after  which  there  was  a  trial  of  the 
case  by  a  Jury  and  a  verdict  for  appellees  In 
obedience  to  a  peremptory  Instruction  from 
tbe  court  given  after  all  the  testimony  was 
beard. 

It  la  contended  by  appellant  that  be  albould 


have  been  granted  a  new  trial  in  tbe  lower 
court,  and  that  be  Is  now  entitled  to  a  rever- 
sal, because  of  tbe  admission  of  alleged  in- 
competent evidence  on  the  trial  and  the  giv- 
ing of  the  peremptory  instruction.  It  is  ar- 
gued for  appellant  that  the  appellees  were 
not  competent  witnesses  and  that  they  should 
not  have  been  allowed  to  testify  as  to  con- 
versations or  transactions  occurring  Itetween 
them,  or  either  of  them,  and  tbe  decedent 
It  is  true  section  606,  subsec.  2,  Civ.  Code 
Praa,  renders  tbem  incompetent  as  witnesses 
in  thdr  own  behalf,  but  It  does  not  make 
tbem  Incompetent  as  witnesses  for  each 
other.  Nor  does  the  fact  that  they  were 
Joined  as  defendants  in  the  action  render 
either  of  them  Incompetent  to  testify  for  the 
other,  as  the  Jury  may,  in  a  case  like  this, 
find  in  favor  of  one  of  tbe  defendants  and 
against  tbe  other.  In  other  words,  though 
a  recovery  is  sought  against  both  defendants, 
if  only  one  were  shown  by  tbe  evidence  to  be 
ill^;ally  in  the  possession  of  the  decedent's 
money,  without  the  assistance  or  procure- 
ment of  the  other,  the  verdict  of  the  Jury 
would  go  against  tbe  defendant  wrongfully 
holding  the  money  and  in  favor  of  tbe  other 
defendant. 

It  is,  howev.er,  insisted  that  the  role  an- 
nounced cannot  properly  apply  to  this  case, 
for  tbe  petition  as  amended  cliargea  that  tbe 
appellees  entered  into  a  conspiracy  to  de- 
fraud tbe  decedent  and  did  by  that  means 
obtain  her  money.  As  the  testimony  wholly 
failed  to  show  either  a  conspiracy  or  intent 
to  defraud  upon  the  part  of  appellees.  It  is 
unnecessary  for  us  to  decide  to  what  extent 
their  right  to  testify  for  each  other  would  be 
affected  by  such  a  conspiracy.  If  proven.  In 
Dovey  V.  Lam,  77  a  W.  383,  25,Ky.  Law 
Rep.  1157,  which  was  an  action  for  assault 
and  battery  against  several  defendants,  it 
was  held  that,  Inasmuch  as  separate  Judg- 
ments may  be  rendered  as  to  each  defendant 
in  an  action  to  recover  for  an  assault  and 
battery,  the  wife  of  one  of  the  defendants  is 
a  competent  witness  for  the  others,  altboush 
she  is  not,  under  section  606  of  the  Civil  Code 
of  Practice,  a  competent  witness  for  her  hus- 
band, and  although  tbe  Jury  might  uncon- 
sciously give  her  testimony  effect  as  to  her 
husband.  As  said  In  the  opinion  of  the  case 
snpra:  "Our  Code  was  intended  to  broaden 
tbe  rule  for  tbe  admission  of  witnesses,  and 
its  proper  construction  requires  that  every 
witness  shall  be  allowed  to  testify,  with  the 
exceptions  named  in  the  statute." 

In  this  case  the  appellee  Mischell  testi- 
fied In  behalf  of  Mary  Froelich  tbat  she 
took  tbe  decedent,  Mrs  Schonbacbler  wbo  was 
an  old  and  diseased  woman,  to  her  bonae. 
nursed  and  cared  for  her  through  her  Ions 
sickness  and  until  her  death;  tbat  her  entire 
stay  with  Mrs.  Froelich  lasted  a  year  and 
eight  months,  during  practically  tbe  whole 
of  which  time  she  was  feeble  and  unable  to 
work,  and  much  of  It  entirely  helpless, 
tbat  decedent  was  tfffllcted  with,  consomp- 
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tlon  of  the  bowels,  a  loathsome  and  Incur- 
able disease,  which  produced  almost  constant 
and  involuntary  action  of  the  bowels,  that 
caused  much  befouling  of  the  patient's  cloth- 
ing, bedding,  and  room,  attended  with  nau- 
seous odors.  Mlschell  also  testified  as  to  the 
payment  of  $277.45  to  appellee  Froelich  by  the 
decedent,  that  the  latter  then  said  she  wa? 
paying  Mrs.  Froelich  for  taking  care  of  her, 
and  that  the  services  of  Mrs.  Froelich  in 
nursing  and  caring  for  decedent  were  worth 
many  times  the  money  she  received.  Upon 
the  other  hand  Mrs.  Froelich  testified  as  to 
Mlscbell's  furnishing  the  decedent  the  state- 
ment, made  a  part  of  his  answer,  contain- 
ing the  account  of  the  ezi)endltures  made  for 
her  out  of  money  of  hers  in  his  bands,  and 
that  the  $277.45  of  her  money  remaining 
in  Mischell's  hands  was  then  paid  to  dece- 
dent by  him.  This  sum,  as  shown  by  other 
witnesses,  was  the  same  paid  appellee  Froe- 
lich by  the  decedent  Mrs.  Froelich  also 
testified  that  Mlschell  from  time  to  time 
made  purchases  of  whisky  and  other  things 
at  the  decedent's  request  and  for  her  use. 
Miscbell  gave  no  testimony  himself  In  chief 
as  to  the  collections  of  money  he  made  for 
the  decedent  or  the  disposition  he  made  of  it, 
but  did  testify  fully  In  that  behalf  when 
cross-examined  by  appellant's  counsel.  Such 
testimony,  therefore,  as  he  gave  In  regard  to 
transactions  between  himself  and  the  dece- 
dent, was  brought  out  by  appellant's  counsel. 
In  the  examination  in  chief  of  Mrs.  Froelich 
appellee's  counsel  confined  his  questions  and 
the  answers  of  the  witness  to  such  matters 
as  related  to  the  defense  of  Miscbell  and  his 
transactions  with  the  decedent,  about  which 
be  could  not  have  testified  in  bis  own  behiilf ; 
but  on  cross-examination  appellant's  counsel 
caused  tfer  to  testify  fully  as  to  conversa- 
tions and  transactions  between  the  witness 
and  the  decedent,  including  the  payment  to 
ber  by  the  decedent  of  the  $277.45  which 
the  latter  bad  received  from  Mlschell.  So 
It  appears  from  the  record  that  the  only  in- 
competent testimony  elicited  from  either  of 
the  appellees  was  brought  out  by  appellant's 
counsel  upon  cross-examination.  Therefore 
It  does  not  lie  in  the  month  of  appellant 
to  say  be  was  prejudiced  by  it 

Api>ellee8  were  corroborated  by  Paul  Fry 
and  wife  as  to  what  occurred  when  Mlschell 
presented  to  the  decedent  the  statements 
showing  what  use  had  been  made  by  bim  of 
ber  money.  They  heard  him  tell  her  that 
there  was  $277.45  remaining  in  his  hands, 
which  be  paid  ber,  and  tbis  sum  she  im- 
mediately paid  to  appellee  Froelich  In  satis- 
faction of  what  was  due  her  for  nursing 
and  caring  for  decedent  Tbey  also  saw 
Mlschell  pay  her  money  before  that  time, 
and  on  the  occasion  of  his  giving  her  the 
$277.45  as  the  balance  due  her  they  heard 


decedent  say  that  was  right  and  express  her 
satisfaction  with  his  statement  of  expend- 
itures. These  witnesses  and  two  others,  Wil- 
liam Orouse  and  Elizabeth  Bchert,  also  tes- 
tified as  to  the  disease  with  which  Mrs. 
Schonbachler  was  afUcted,  as  to  her  condi- 
tion while  she  was  at  the  home  of  appellee 
Froelich  and  the  care  and  nursing  the  latter 
gave  ber,  and  all  of  them  agreed  that  the 
services  of  Mrs.  Froelich  were  well  worth 
$25  or  $80  per  week.  The  last  four  wit- 
nesses. Fry  and  wife,  Wm.  Grouse,  and  Mrs. 
Ek:bert,  fairly  support  the  defense  Interposed 
by  appellees,  independently  of  their  testi- 
mony. The  testimony  of  appellees  as  a 
whole  seems  to  leave  no  doubt  that  appellee 
gave  Mrs.  Schonbachler  a  home  when  she 
bad  no  place  of  abode,  that  she  cared  for 
and  nursed  ber  as  no  one  else  would  have 
done,  and  for  a  compensation  far  short  of 
what  her  services  were  worth,  and,  further- 
more, that  the  appellee  Mlschell  honestly 
accounted  to  tbe  decedent  for  all  her  money 
that  went  Into  his  hands,  and  that  she  paid 
to  appellee  Froelich  $277.45  of  it  In  satis- 
faction of  what  she  owed  her  for  services 
rendered  In  nursing  and  caring  for  ber. 

The  only  testimony  introduced  for  the 
appellant  was  that  furnished  by  himself  and 
James  Taylor.  Appellant  had  two  conversa- 
tions with  appellee  Mlschell  and  one  with 
appellee  Froelich  before  bringing  suit  From 
each  of  them  be  learned  that  Mrs.  Schon- 
bachler left  no  money  or  property,  and  from 
Mlschell  he  learned  what  she  had  done  with 
her  money.  Taylor  knew  nothing  about  the 
case,  except  that  a  will  was  made  by  the 
decedent  a  short  time  before  ber  death  in 
which  her  entire  estate  was  devised  the  ap- 
pellee Froelich,  and  that  It  was  not  admitted 
to  probate  by  tbe  county  court  when  offered 
for  that  purpose,  presumably  because  the 
decedent  was  not  competent  to  make  a  will 
when  It  was  executed,  though  no  reason  ap- 
pears In  the  evidence  for  Its  rejection  by 
the  probate  court  The  will  in  question 
was  written  by  appellee  Mlschell,  as  be  testi- 
fied on  cross-examination,  at  the  request  of 
the  decedent  The  latter  bad  more  than  a 
year  before  her  death  made  another  will,  in 
which  she  devised  her  property  to  an  absent 
son,  of  whom  she  had  not  heard  for  many 
years.  This  will  she  had  Mlschell  in  her 
presence  destroy,  probably  because  she  be- 
lieved the  long-absent  son  dead. 

We  have  been  unable  to  find  anything  in 
the  testimony  of  appellant  that  is  contradict- 
ory of  that  of  appellees  or  that  conduces  In 
any  degree  to  entitle  appellant  to  recover. 
This  being  true,  there  was  no  Issue  of  fact 
to  submit  to  the  Jury.  Consequently  the 
lower  court  did  not  err  In  giving  tbe  per- 
emptory Instruction. 

Judgment  affirmed. 
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SANDIFER'S  ADM'R  v.  LOUISVIIiLB  k 
N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Not.  21. 1905.) 
1.  Railboad»-Dtjtt  to  Maintaih  Depots— 
Statutoby  Rkouiationb.  .,      j    »_ 

Ky.  St  190S,  i  784,  requiring  railroads  to 
keep  their  ticket  offices  open  for  the  sale  of 
tickets  at  least  30  minutes  immediately  pre- 
ceding the  schedule  Ume  of  departure  of  pa»- 
senger  trains  from  regular  depots,  and  to  open 
waiting  rooms  for  passengers  at  the  same  time 
as  ticket  offices,  does  not  require  railroads  to 
keep  open  and  maintain  depots  at  flag  sta- 
tions during  the  nighttime. 
2  Cabbiebs  —  Faildeb  to  Open  Station  — 
'  ExPOBUBE  of  Passenoebs. 

There  could  be  no  recovery  against  a  rau- 
road  for  the  death  of  a  child   caused  by  ex- 
posure while  waiting  at  a  flag  station  for  a 
Sight  train,  where  those  m  charge  of  the  child 
knew  the  character  of  the  station  and  that  It 
was  not  open  during  the  nighttime,  and  there 
were  places  of  shelter  near  the  station  wWttwr 
they  could  have  repaired  to  wait  for  the  train. 
Appeal  from  Circuit  Court,  Hardin  County. 
"Not  to  be  ofBdally  reported." 
Action  by  William  Sandif  er'8  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.    From   a  Judgment   In   favor   of 
defendant,  plaintiff  appeals.    Affirmed. 

Irwlne  *  Irwine  and  W.  A.  Barry,  for  ap- 
pellant   Benjamin  D.  Warfleld.  for  appellee. 

NUNN,  J.  This  action  was  brought  to  re- 
cover damages  for  the  death  of  an  Infant, 
appellant's  Intestate,  alleged  to  have  been 
occasioned  from  being  exposed  to  the  weather 
while  waiting  for  a  train  at  Lyon's  Station 
on  appellee's  road  in  Larue  county,  Ky. 
On  the  trial  and  after  appellant's  evidence 
waa  Introduced,  the  Jury,  by  peremptory  in- 
structions from  the  court,  found  for  the  ap- 
pellee. The  substance  of  the  facts  was,  in 
brief,  that  this  child  was  about  16  or  17 
months  old,  and  was  at  the  time  In  charge 
of  Its  mother,  her  brother,  father,  mother, 
and  an  adult  uncle.  They  arrived  at  the 
depot  about  4  o'clodc  a.  m.  February  28, 1908. 
to  take  passage  upon  one  of  appellee's  trains. 
When  they  arrived  they  found  the  door  of  the 
waiting  room  closed,  and  it  began  raining, 
and  all  of  them.  Including  the  child,  be- 
came drenched.  The  child  took  cold  within 
two  days  after,  which  continued  and  turned 
Into  pneumonia  about  the  20th  of  March,  and 
died  on  the  28th  of  March. 

The  proof  shows  without  contradiction  that 
this  was  a  flag  station  and  that  appellee  had 
no  one  employed  to  represent  it  during  the 
nighttime.  This  being  true,  the  grandfather 
of  the  child  went  to  the  ticket  ofllce  on  the 
afternoon  of  the  27th  and  purchased  tickets 
for  himself  and  the  other  adult  members  of 
the  party.  It  appears  that  the  parties  nam- 
ed had  resided  at  that  station  and  within 
about  50  yards  of  this  depot  during  the  pre- 
ceding six  months,  and  must  have  known  the 
character  of  station  and  the  manner  in 
which  it  was  maintained  and  kept  The 
fact  that  they  bought  their  tickets  the  after- 


noon bef<Hre  was  evidence  tiiat  they  knew 
the  office  would  not  be  open  at  the  hour  of 
4  the  next  morning.  In  addition  to  this  it 
was  shown  without  contradiction  that  there 
was  a  place  of  shelter  In  a  storeroom  with- 
in 10  steps  of  the  depot,  and  a  sawmlU  with- 
in 20  or  30  steps,  which  was  kept  open  all 
night  with  a  fire  burning  and  a  watchman 
in  charge.  They  give,  as  a  reason  for  not 
entering  the  storeroom  and  mill  for  warmth 
and  shelter,  that  they  did  not  go  to  the 
mill  for  fear  that  the  train  would  arrive  and 
they  would  not  have  time  to  get  back  to  the 
depot  and  get  aboard ;  that  they  did  not  enter 
the  store  for  the  reason  that  the  storekeeper 
was  not  on  speaking  terms  with  the  child's 
father  and  grandfather.  In  our  opinion, 
these  are  trivial  reasons.  This  child,  with 
Its  mother  and  grandmother,  certainly  would 
have  not  be&x  refused  permission  to  enter 
the  store;  but  If  «>,  they  could  have  gone 
to  the  mill,  and  the  men,  or  some  of  them, 
could  have  kept  watch  for  the  train  and 
notified  them  to  time  for  than  to  have  board- 
ed the  cars. 

Section  784,  Ky.  St  1903,  as  constmed  in 
the  case  of  L.  ft  N.  R.  R.  Co.  v.  Common- 
wealth, 102  Ky.  800,  48  S.  W.  458,  63  L.  R. 
A.  149,  does  not  require  railroads  to  keep 
and  maintain  depots  at  flag  stations  during 
the  nighttime.  In  view  of  this  decision  and 
the  facts  as  proven,  we  are  of  the  opinion 
that  the  lower  court  did  not  err  in  giving 
the  peremptory  instruction. 
Wherefore  the  Judgment  is  affirmed. 


LEVY  V.  LOUISVILLE  GUNNING 
SYSTEM.  • 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 1905.) 

1.  Licenses— Revocatioh. 

Where  the  owner  of  a  building  executed  a 
written  contract  granting  to  defendant  the  right 
to  use  one  of  the  walls  thereof  for  advertising 

Surposes  for  a  specified  consideration  and  for  a 
efinite  period,  and  providing  that,  in  case  of 
an  obstruction  of  the  wall  by  other  buildings, 
defendant  should  have  an  abatement  of  the 
rent,  together  with  necessary  access  tbrongh 
and  upon  the  premises,  and  warranting  the  title 
to  the  leasehold  for  the  term  mentioned,  the 
contract,  though  regarded  as  a  license,  waa  not 
revocable  at  the  will  of  the  owner. 

2.  Basements— CoNTEAOTS—CoNSTBtJCTioH. 

Where  the  owner  of  a  building  let  one  of 
the  walls  to  defendant  by  a  written  contract 
for  a  consideration  for  advertising  purposM, 
and  warranted  the  title  to  the  leasehold  for  the 
term  specified,  defendant  acquired  a  right  in 
the  property  In  the  nature  of  an  easement 
8.  Licenses— Revocation. 

Where  the  owner  of  a  building  executed 
a  license  for  a  term  at  a  specified  rent  for  the 
use  of  one  of  its  walla  for  advertising  pnipoeea. 
such  license  waa  not  revoked  by  the  owners 
execution  of  a  lease  of  the  building  to  plalntilTs 
assignor,  which  did  not  mention  such  license. 

Appeal  from  Circuit  Court  Jefferson  Oooa- 
ty.  Chancery  Branch,  First  Dlvlaioa. 
"To  be  officially  rq^rted." 
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Action  bj  Louis  Levy  against  tbe  Lonls- 
TlUe  Gunning  System.  From  a  Judgment 
tor   defendant,   plaintiff   appeals.    Affirmed. 

Camtb,  Chatterson  &  Blitz,  for  appellant 
Jacob  SoUnger,  for  appellee. 

8BTTLB,  J.  M.  Helssman  te  th«  owner 
of  a  business  house  and  lot,  known  as  No. 
929  West  Broadway,  In  the  city  of  Louis- 
ville. By  the  following  writing  she  granted 
to  the  "2  Jakes  Sign  Company,"  for  one 
yeai  from  June  20,  1903,  with  the  option  of 
four  years  In  addition,  the  right  to  use  the 
west  wall  of  the  building  for  adrertislng 
purposes: 

"The  2  Jakes  Sign  Co.,  Louisville,  Ky. 
Wall  Space.  June  20tta,  1903.  In  considera- 
tion of  fotir  (^.00)  cash  dollars  payable  In 
advance,  the  receipt  of  which  is  hereby  ac- 
knowledged, I,  the  undersigmed  lessor,  here- 
by rents  to  lessee  the  entire  west  wall  of 
my  building  located  at  920  West  Broadway 
St  for  advertising  purposes  from  June  20th, 

1903,  to  June  20th,  1904,  and  for  the  snm 
of  one  dollar  addittonai,  the  receipt  of  which 
Is  hereby  acknowledged,  I  grant  them  the 
option  of  renewal  of  said  lease  for  a  period 
of  fonr  years  at  five  dollars  per  annum 
after  June  20th,  1904.  In  case  said  space 
should  become  obstructed  to  view  by  build- 
ing, this  contract  shall,  at  the  option  of  the 
lessee,  become  void,  and  lessor  agrees  to 
rebate  rent  pro  rata  for  Its  unexpired  term. 
M.  Helssman,  Owner,  W.  Market  Street 
Helssman,  Lessor. 

"Accepted  June  20th,  1903.  2  Jakes  Sign 
Co.,  by  A.  L.  Gribble." 

Appellee,  the  Louisville  Gunning  System, 
as  the  successor  of  the  "2  Jakes  Sign  Com- 
pany" in  the  advertising  business,  became 
the  assignee  of  its  right  to  the  use  of  the 
west  wall  of  the  Helssman  building  for  ad- 
vertising purposes  and  of  the  option  as  to 
the  four  additional  years  granted  by  the 
foregoing  Instrument  of  writing.  Pursuant 
to  this  option  appellee  on  the  lltb  of  June, 

1904.  demanded  and  received  of  M.  Helss- 
man a  writing  granting  to  It  the  right  to 
use  for  advertising  purposes  the  west  wall 
of  her  building  for  one  year  from  June  20, 
1904,  with  the  option,  for  a  like  considera- 
tion, of  continuing  such  use  for  the  same 
purpose  from  year  to  year,  for  the  four 
succeeding  years.  The  writing  last  men- 
tioned is  as  follows: 

"The  Louisville  Gunning  System,  Louis- 
ville, Ky.,  June  11th,  1904.  In  considera- 
tion of  five  ($5.00)  dollars  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged, 
and  in  repainting  Beechman's  sign  as  it  is 
at  present,  M.  Helssman,  the  undersigned 
lessor,  having  full  right  and  authority  in 
the  premises,  hereby  leases  to  the  Louisville 
Gunning  System  (Incorporated),  lessee,  its 
successors  and  assigns,  the  entire  west  wall 
of  the  building  and  premises  known  as  929 
West  Broadway  street,  for  advertising  pur- 
poses, from  the  20th  day  of  June,  1904,  to 
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the  20th  day  of  June,  1905.  The  lesste  U 
hereby  granted  the  privilege  of  necessary 
access  through  and  upon  the  premises,  and 
shall  have  the  option  of  continuing  this 
lease  for  a  like  consideration  from  year  to 
year  for.  the  four  succeeding  years.  Should 
the  view  of  said  space  become  In  any  way 
obstructed,  this  lease  may  at  the  option  of 
the  lessee  be  terminated,  and  In  such  case 
the  lessor  shall  refund  pro  rata  the  rent 
for  the  unexpired  term.  The  lessor  war- 
rants the  title  to  said  leasehold  for  the  term 
herein  mentioned.  M.  Helssman,  Owner, 
Tenant,  Agent  Address  1744  Broadway,  by 
A.  Marcus. 

"Accepted.  The  LonlsvUle  Gunning  Sys- 
tem, by  B.  G.  Gribble." 

At  the  time  this  instrument  of  writing 
was  executed,  the  building  therein  mention- 
ed was  unocccupied,  but  on  the  16tb  day  of 
August  1904,  Mrs.  Helssman,  also  in  writ- 
ing, leased  the  property  to  Hilmer  Ehrman 
for  a  term  of  five  years,  to  be  used  "as  a 
wholesale  and  retail  liquor  house,  and  liv- 
ing rooms  above."  In  September,  1904, 
Ehrman  sublet  the  property  to  appellant, 
Louis  Levy,  for  the  same  use.  Appellant 
took  possession  of  the  property  in  Septem- 
ber, 1904,  and  soon  after  doing  so  obliterated 
from  the  west  wall  appellee's  sign,  advertis- 
ing "Edinger's  Flour,"  and  on  the  same 
space  placed  his  own  sign,  which  appellee 
in  turn  destroyed  by  repainting  over  it  the 
words  "Eldlnger  Flour,"  whereupon  appel- 
lant again  painted  his  sign  over  the  "Edln- 
ger  Flour"  and  immediately  Instituted  this 
action  in  equity  to  enjoin  appellee  from  in- 
terfering with  his  sign  or  further  using  the 
wall  for  advertising  purposes. 

The  answer  of  appellee  contained  a  gener- 
al denial  in  one  paragraph,  and  in  another 
It  was  alleged  that  it  had  leased  from  the 
owner  of  the  property,  prior  to  appellant's 
and  his  assignee's  lease,  the  wall  in  contro- 
versy for  advertising  purposes,  for  which 
it  paid  a  valuable  consideration.  The  an- 
swer interposed  the  further  defense  that  ap- 
pellant and  his  assignor,  at  the  time  of 
leasing  the  property  of  Helssman,  had  notice 
of  the  right  of  appellee  to  the  use  of  the 
west  wall  for  advertising  purposes.  By  an 
amended  answer  appellee  set  out  with  great- 
er particularity  the  terms  of  the  writing 
executed  to  It  by  M.  Helssman  Jnne  11, 
1904,  filed  same  as  a  part  of  the  answer, 
and  averred  that,  after  its  execution  by 
Helssman  and  delivery  to  appellee,  it  (appel- 
lee) took  and  retained  possession  of  the 
wall  in  controversy  and  went  to  considerable 
expense  In  painting  advertisements  thereon; 
that  appellee's  right  io  the  use  of  the  wall 
was  not  revoked  or  affected  by  the  leasing 
of  the  property  to  appellant's  assignor,  or 
the  subletting  of  the  same  by  the  latter  to 
appellant.  The  amended  answer  also  relied 
on  the  knowledge  on  the  part  of  appellant, 
when  he  leased  the  building  of  appellee'.'? 
right  to  the  use  of  the  wall  and  of  the  ex- 
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pense  It  bad  Incurred  in  painting  adrertlse- 
ments  thereon,  as  an  estoppel  and  bar  to 
the  action. 

The  testimony  nsed  upon  the  trial  of  the 
i-ase  was  by  consent  of  the  parties  presented  • 
In  the  form  of  affidavits.  The  chancellor, 
finding  no  merit  In  appellant's  complaint, 
dissolved  the  temporai-y  injunction  and  dis- 
missed his  petition,  it  is  appellant's  con- 
tention that  the  writing  uuder  which  ap- 
pellee asserts  right  to  the  use  of  the  wall 
for  advertising  purposes  is  not  a  lease,  but 
that  It  merely  granted  It  a  license  to  use 
the  wall ;  that  such  a  license  may  be  revoked 
at  the  will  of  the  licensor ;  and  that  It  was 
revoked  by  the  licensor  when  she  leased  the 
property  to  appellant's  assignor  and  failed  to 
mention  In  the  lease  the  licensee's  right  to 
the  use  of  the  wall. 

The  form  of  the  writing,  the  use  therein 
of  such  words  as  "lease"  and  "rent,"  the  fact 
that  it  is  for  a  definite  period  and  a  recited 
consideration ;  that  it  provides  for  an  abate- 
ment of  rent  In  case  of  an  obstruction  of  the 
wall  by  other  buildings,  also  for  "necessary 
access  through  and  upon  the  premises"  by 
appellee,  and  that  "the  lessor  warrants  the 
title  to  said  leasehold  for  the  term  herein 
mentioned,"  demonstrate  that  the  writing 
was  Intended  as  a  lease.  But,  whether  it  be 
entitled  a  lease  or  license,  it  Is  not  revoca- 
ble at  the  will  of  the  lessor.  The  right  it 
confers  Is  in  the  nature  of  an  easement  as 
well  as  a  license,  and  a  written  contract  for 
an  easement  in  real  property,  founded  upon 
a  consideration  and  executed  by  the  owner, 
gives  a  greater  right  than  a  mere  revocable 
license.  We  do  not  think  the  fact  that  the 
privilege  granted  appellee  by  this  writing 
was  not  reserved  or  mentioned  in  the  writ- 
ing by  which  the  property  was  subsequently 
leased  by  the  owner  to  appellant's  assignor, 
Ehrman,  amounted  to  a  revocation.  Upon 
the  other  hand,  that  It  was  not  mentioned  In 
the  lease  to  Ehrman  furnishes  some  evi- 
dence that  it  was  not  the  intention  of  the 
lessor  to  revoke  it  In  18  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  1144,  it  is  said:  "The 
rule  is  that  If  there  is  a  license  simply,  not 
coupled  with  an  interest  in  the  land,  it  may 
be  revoked  at  any  tlnfe,  even  though  it  is 
under  seai,  and  according  to  some  cases, 
though  founded  upon  a  consideration;  but 
the  weight  of  authority  is  against  the  latter 
view."  "Licenses  are  usually  divided  into 
executory  and  executed  licenses,  a  distinc- 
tion which  is  of  importance  as  bearing  on 
the  right  of  the  licensor  to  revoke  the  li- 
cense. A  license  may,  if  executed  In  proper 
form,  take  effect  as  a  grant  as  to  some  things 
and  as  a  mere  license  as  to  others."  7  Wait's 
A.  &  D.  202.  "It  is  not  essential  that  the 
Interest  should  be  in  the  thing  to  which  the 
right  given  relates,  or  on  which  it  is  to  be 
exercised.  All  that  is  necessary  is  that  the 
licensor  should  have  conferred,  or  that  the 
licensee  should  possess,  some  estate  or  In- 
terest which  depends  on  the  continuation  of 


the  license  and  cannot  be  enjoyed  If  it  is 
terminated.  It  is  not  necessary  that  it 
should  be  an  absolute  interest"  7  Wait's 
A.  &  D.  209;  Jarvis  v.  Satterwhlte.  2  Ky. 
Law  Rep.  436;  3  Kent,  Com.  452;  O.  J. 
(Jude  Co.  V.  Farley  (Sup.)  58  N.  Y.  Supp. 
1036;  Dillion  v.  Crook,  11  Bush,  321. 

It  appears  from  the  record  that  appellant 
and  his  assignor,  Ehrman,  had  notice  of  the 
right  of  appellee  to  the  use  of  the  wall  for 
advertising  purposes  when  they  leased  the 
property,  and  that  appellee  had  gone  to  ex- 
pense In  placing  its  advertisements  on  the 
wall,  so  in  this  view  of  the  matter  appel- 
lant is  not  on  solid  ground  for  asking  equity. 
Pevey  v.  Skinner,  116  Mass.  129.  We  think 
the  great  weight  of  authority  is  to  the  effect 
that  under  most  circumstances  a  naked  li- 
cense may  be  revoked  at  the  pleasure  of 
the  licensor  but  an  executed  license  for  a  term 
and  for  a  consideration  cannot  be  revoked; 
and  the  proof  fails  to  show  that  even  an 
attempt  to  revoke  the  license  to  appellee  has 
been  made  by  the  licensor  in  ttiis  case.  We 
do  not  find  ttiat  the  authorities  relied  on  by 
counsel  for  appellant,  which  declare  a  mere 
license  may  be  revoked  at  any  time,  bold 
such  an  instrument  as  that  relied  on  by  ap- 
pellee revocable  at  the  will  of  the  licensor. 

Regarding  the  conclusions  expressed  in  the 
able  opinion  of  the  chancellor  as  sound  and 
Just,  the  Judgment  is  afilrmed. 


ILLINOIS  GENT.   R.  CO.   et  al.  r. 

HOUCHINS. 

(Court  of  Appeals  of  Kentucky.    Nov.  28, 1905.) 

1.  Removax   of   Causes— Joinoer   of    Resi- 
dent Defendants. 

Where  a  petition  for  tort  states  a  cause  of 
action  against  a  nonresident  and  a  resident  joint- 
ly, the  state  court  haa  jurisdiction,  and  the  non- 
resident is  not  entitled  to  a  removal  of  the  cause 
to  the  federal  court,  which  is  without  juris- 
diction. 

[Ed.  Note. — For  cases  bi  point,  see  voL  42. 
Cent  Dig.  Removal  of  Causes,  8  69.] 

2.  RAILBOADS  —  TOBTS  —  Pkbbonb    Liablk  — 
Joint  Liability. 

Where  a  railroad  engineer  is  guilty  of 
negligence  which  results  in  injury  to  a  mail 
clerk,  the  engineer  and  the  railroad  company 
are  jointly  liable  for  the  Injury,  and  may  be 
sued  jointly  or  severally. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41. 
Cent  Dig.  Railroads,  {  858.] 

3.  Damages — Pebbonal   Irjuries— Bvidc:«ce 
— Life  Expectanot. 

Where,  in  an  action  for  injuries,  there  i« 
proof  that  plaintiff's  capacity  to  earn  money 
Is  impaired  or  partiallv  destroyed,  the  probable 
expectancy  of  his  life  is  admissible  on  the  issue 
of  damages. 

[E3d.  Note. — ^For  cases  In  point,  see  vol.  13. 
Cent.  Dig.  Damages,  {  487.] 

4.  Bvidencb— MoBTAi,iTr  Tabus. 

The  American  Mortality  Table  is  com 
petent  evidence  to  prove  one's  expectancy  ct 
life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  l.'*. 
Cent.  Dig.  Damages,  {  489;  vol.  20,  Cent.  X>ir. 
Evidence,  i  1320.] 
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5.  DaMAOES— IRSTRUCTIONS   AS  TO   EFTBCT. 

Where,  in  an  action  for  personal  injuries, 
a  mortality  table  is  introduced  In  evidence  to 
show  plaintiff's  life  expectancy,  the  court  should, 
if  requested,  instruct  the  jury  that  the  table 
shows  only  the  probable  duration  of  life  of 
healthy  persons  who  are  insurable  risks,  and  not 
[he  duration  of  ability  to  earn  money,  and  that  it 
U  to  be  considered  with  other  proof  for  what 
it  may  be  worth,  considering  plaintiff's  state 
of  health,  in  determining  the  probable  dura- 
tion of  his  capacity  to  earn  money. 

6.  Evidence— ADicisaioR  of  Servant. 

In  an  action  against  a  railroad  for  Injuries 
to  a  mail  clerk,  caused  by  the  negligence  of 
an  engineer,  an  admission  made  by  the  engineer 
long  after  the  accident  is  not  part  of  the  res 
fesUE,  and  is  incompetent  against  the  master. 
[Bid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  365.] 

7.  Sahb— Aduibsion  of  Party. 

Admissions  made  by  a  railroad  engineer, 
some  time  after  an  accident  caused  by  his  negli- 
gence, are  admissible  against  him  In  an  action 
against  him  and  the  railroad  company  for  such 
negligence. 

[Zd.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  798.] 

8.  Trial  —  iNBTBDCTions  —  EFnoT   of   Evi- 
dence. 

Where  an  action  for  injuries  caused  by 
the  negligence  of  a  railroad  engineer  is  brought 
against  the  engineer  and  the  railroad  jointly, 
and  admissions  of  the  engineer  made  long  after 
the  accident  are  introduced  In  evidence,  the 
conrt  should  Instruct  the  jury  that  such  ad- 
missions may  only  be  considered  against  the 
engineer  and  not  against  the  railroad. 

9.  Same — Instructionb. 

The    court    should    charge   the   Jury    that 
evidence    introduced    to   discredit    a   witness   is 
not  to  be  considered  as  substantive  testimony. 
[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  128.] 

10.  DaKAOKS— PUNITIVK    DAliAOKB— INOTBUO- 
TI0N9. 

Where  an  instruction  is  given  as  to  poni- 
tive  damages,  the  court  should  clearly  tell  the 
jury  that  the  giving  of  punitive  damages  is  a 
matter  of  discretion. 

11.  Saice  —  Excessive  Yebdictb  —  Pbbsonai. 
Injuries. 

In  an  action  for  personal  Injuries,  f  ver- 
dict for  $10,500  waa  excessive,  where  the  evi- 
dence was  very  uncertain  as  to  the  extent  of 
plaintiS^s  Injuries,  or  as  to  what  bis  perma- 
Df^Dt  condition  would  be,  and,  while  a  number 
of  physicians  testified  that  the  plaintiff's  spine 
was  injured,  and  that  he  was  lame,  and  i>er- 
manently  disabled  from  following  bis  voca- 
tion as  postal  clerk,  and  to  a  large  extent  a 
nervous  wreck,  yet  others  test!6ed  that  they 
had  examined  him  carefully,  but  could  find 
nothing  wrong,  and  that  be  was  a  fine  insur- 
ance risk  and  normal  in  .every  way. 

Appeal  from  Circuit  Court,  Mnbloaberg 
County. 

"To  be  officially  reported." 

Action  by  J.  E.  Hoacbina  against  the 
IlliDois  Central  Railroad  Company  and  an- 
other. From  a  Jndgment  for  plaintiff,  de- 
fendants appeal.    Beversed. 

Jonson  &  WlckUtr,  J.  S.  Wortham,  3.  M. 
Dickinson,  and  Trabne,  Doolan  &  Cox,  for 
appellants.  B.  F.  Proctor,  O.  H.  Herdman, 
Greene  &  Tan  Winkle,  and  S.  D.  Hlnes,  for 
appellee. 


HOBSON,  C.  J.  J.  B.  Honchlna  was  a 
postal  clerk  on  a  mall  train  running  between 
Paducab  and  Louisville  on  the  Illinois  Cen- 
tral Railroad.  On  November  7,  1902,  at  11:36 
a.  m.,  the  train  on  which  Honchins  was  collid- 
ed with  an  engine  and  tender  in  the  yards  at 
Central  City.  By  reason  of  the  collision 
Honchins  was  thrown  against  the  end  of  the 
car.  At  first  it  was  not  tbonght  that  be 
was  very  much  hurt,  as  there  was  no  ap- 
parent Injury  of  a  serious  character.  He  was 
taken  to  his  home  at  Leitchfleld  and  was 
confined  to  Ms  bed  about  20  days.  After  that 
he  went  about  on  crutches  for  a  while,  and 
then  with  a  cane.  Some  time  afterwards 
be  undertook  to  go  back  to  work  on  the  road, 
and  found  tbat  he  could  not  stand  the  work 
on  the  train,  and  took  a  place  in  Louisville 
as  transfer  clerk,  where  he  has  since  been 
employed,  which  pays  him  $900  a  year.  His 
salary  as  postal  clerk  was  $1,000,  and  bis 
living  In  Louisville  is  more  expensive  than  at 
Leitchfleld.  There  Is  a  limp  In  his  walk,  but 
the  proof  Is  very  conflicting  as  to  the  extent 
of  his  Injuries.  The  trial  occurred  In  Janu- 
ary, 1904,  or  about  15  months  after  he  wa» 
hurt.  A  number  of  physicians  testlfled  on 
the  trial  for  the  railroad  company  that  they 
had  examdned  him  carefully  and  with  the  aid 
of  the  X-rays,  but  could  flnd  nothing  wrong ; 
that  he  was  a  flne  insurance  risk  and  normal 
In  every  way.  On  the  other  hand,  a  number 
of  physicians  testified  for  him  that  his  spine 
was  Injured  and  that  a  lump  had  formed  in 
hlB  hip  Joint,  causing  lameness  and  p«- 
manently  disabling  him  from  following  his 
vocation  as  postal  clerk.  According  to  the 
evidence  for  him  he  was  to  a  large  extent 
a  nervous  wreck,  while  according  to  the 
evidence  for  the  railroad  company  he  is  a 
healthy  man  and  in  normal  condition.  The 
Jury  found  a  verdict  In  his  behalf  for  $10,000 
against  the  railroad  company  and  the  engi- 
neer In  charge  of  the  engine  with  which  the 
train  collided,  and  the  defendants  appeal. 

Williams,  who  had  charge  of  the  engine 
with  which  the  train  collided,  had  taken  his 
engine  off  the  side  track  and  was  going  down 
the  main  track  to  get  to  bis  train,  which  was 
due  to  leave  shortly.  As  he  was  going  out 
on  the  main  track  his  attention  was  called 
to  the  fact  that  the  passenger  train  was 
about  due,  and  he  said  that  it  was  not  due 
yet,  that  be  had  just  looked  at  his  time  card, 
tbat  the  passenger  train  was  due  at  11:55, 
and  tliat  It  was  then  only  11:35.  He  went 
out  on  the  track,  and  Just  aft«  he  got  on 
the  track  the  passenger  train  came  around 
the  curve  and  ran  Into  him.  The  fact  was 
the  passenger  train  was  due  at  11:35,  and  he 
had  made  a  mistake  in  reading  his  time-card 
and  had  taken  the  leaving  time  of  the  passen- 
ger train,  which  was  11:55,  for  Its  arriving 
time,  which  was  11:35.  Those  in  charge  of 
the  passenger  train  were  in  no  way  in  fault 
for  the  collision.  The  train  was  on  time,  and 
the  trouble  was  wholly  due  to.  Williams' 
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making  the  mistake  In  the  reading  of  his 
time  card.  The  engineer  of  the  train  was 
killed,  and  the  flronan  was  badly  hurt,  and 
BO  were  several  other  persons.  The  railroad 
company  filed  its  petition  for  a  removal  of 
the  case  to  the  Circuit  Ciourf  of  the  United 
States,  aptly  alleging  that  Williams  was 
fraudulently  Joined  as  a  defendant  for  the 
purpose  of  preventing  a  removal  of  the  case 
to  the  United  States  Circuit  Court,  and  that 
the  allegations  of  the  plaintiff's  petition  were 
known  to  him  to  be  untrue,  and  that  he  did 
not  expect  to  prove  them  when  he  made  them, 
and  that  they  were  made  solely  for  the  pur- 
pose of  preventing  a  removal  of  the  case 
to  the  United  States  Circuit  Court.  The 
court  overruled  the  motion  to  remove  the 
case,  and  the  railroad  craipany  then  filed 
an  answer,  in  which  It  admitted  that  the 
collision  was  by  reason  of  the  ordinary 
negligence  of  Williams,  the  engineer  tn  charge 
of  the  switch  engine,  and  confessed  to  lia- 
bility to  Houchlns  in  the  sum  of  $200. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  remove  the  case  to  the  Circuit 
Court  of  the  United  States,  .on  the  idea  that 
the  company  cannot  be  sued  jointly  with  the 
servant  whose  negligence  caused  the  injury 
where  it  was  not  Independently  at  fault, 
that  under  the  allegations  of  the  petition 
for  removal  the  railroad  company  had  a  right 
to  remove  the  case,  and  that  the  Circuit  Court 
of  the  United  States  must  determine  the  ques- 
tions arising  on  the  allegations  of  the  peti- 
tion for  removal.  We  cannot  accede  to  this 
view.  The  plaintiffs  petition  stated  a  cause 
of  action  within  the  jurisdiction  of  the  state 
court  The  joint  cause  of  action  so  stated  by 
him  in  his  petition  was  not  removable  to  the 
federal  court  under  the  act  of  Congress. 
That  court  had  no  Jurisdiction  over  the  case, 
and  any  order  it  made  in  a  case  of  which 
it  bad  no  Jurisdiction  was  void.  Consent  can- 
not confer  Jurisdiction,  and  if  the  railroad 
company  had  been  beaten  in  that  court  it 
might  at  the  end  of  the  litigation  have  raised 
the  question  of  Jurisdiction.  It  was  not  con- 
templated by  the  act  of  Congress  that  every 
case,  whether  removable  or  not,  should  be 
subject  to  the  control  of  the  federal  courts. 
If  the  course  urged  in  this  case  is  to  be 
approved,  then  every  case  to  whldi  a  non- 
resident is  a  party,  although  liable  Jointly 
with  the  others,  may  be  removed  to  the 
federal  court  The  action  was  properly 
brought  in  the  state  court  That  court  ad- 
mittedly had  Jurisdiction,  and  it  certainly 
cannot  be  maintained  that  it  should  have 
surrendered  Jurisdiction  over  the  case  and 
sent  it  to  a  court  for  trial  which  on  the 
face  of  the  papers  was  without  Jurisdiction 
to  make  any  order  in  it 

It  is  settled  that  under  the  law  of  Ken- 
tu<*y  Williams  and  the  railroad  were  Jointly 
liable  to  Houchlns  for  his  injury,  and  might 
be  sued  jointly  or  severally.  C.  &  O.  R.  R. 
Co.  V.  Dixon,  104  Ky.  608,  47  S.  W.  615; 
Cincinnati,   etc,   B.    B.    Co.    v.    Cock,   lia 


Ky.  161,  67  S.  W.  383;  L  0.  R.  R.  Co.  v, 
Coley,  89  S.  W.  234,  28  Ky.  Law  Rep.  336. 
Is  this  action,  which  confessedly  lies  in  the 
state  court  under  laws  of  the  state,  to  be 
controlled  by  the  federal  court,  and  may  that 
court  if  of  opinion  that  a  Joint  action  does 
not  lie,  take  Jurisdiction  of  the  case?  Such 
a  rule  would  deprive  the  litigant  of  his  right 
to  try  his  case  under  the  laws  of  the  state, 
and  would  compel  him  to  get  into  the  merits 
of  his  case  before  a  tribunal  without  Juris- 
diction to  sit  in  it  If  the  state  court  makes 
a  mistake,  an  appeal  may  be  taken  to  this 
court;  and  if  the  railroad  company  feels  ag- 
grieved by  the  dedslon  of  this  court  it  may 
in  every  case  prosecute  an  appeal  to  the 
Supreme.  Court  of  the  United  States  on  the 
question.  So  it  is  not  without  remedy,  and 
there  is  no  possibility  of  its  rights  not  being 
properly  protected. 

Houchlns  proved  on  the  trial  that  he  was 
29  years  of  age  at  the  time  of  the  lojary. 
He  introduced  on  his  behalf  W.  T.  Morgan, 
who,  over  the  objections  of  the  defendants, 
was  allowed  to  testify  as  follows:  "Q.  Ac- 
cording to  the  American  Tables  of  Mortality, 
what  is  the  probable  expectation  of  the  life 
of  a  man  29  years  of  age?  A.  This  is  a 
book  of  the  Mutual  Life  Insurance  Company 
of  New  York.  Take  a  man  at  the  age  of 
29,  the  probable  expectancy  of  life  for 
him  would  be  36.2  years;  a  man  in  good 
health  and  29  years  old,  his  expectation 
of  life  would  be  86.2  years.  Q.  That 
is  the  American  Table  of  Mortality?  A.  Yes, 
sir.  Q.  This  book  is  gotten  out  by  the  Mu- 
tual Life  Insurance  Company  of  New  York? 
A.  Yes,  sir;  that  book  was  sent  me  this 
year."  According  to  Dr.  Wigglesworth's 
Table,  which  has  been  adopted  by  this  court 
the  expectancy  of  life  of  a  man  at  29  years 
old  is  30.68  years.  The  evidence  objected  to 
showed  that  the  expectancy  of  life  at  29  years 
was  nearly  6  years  longer.  When  the  actioa 
is  to  recover  for  the  death  of  a  person  injured, 
as  the  measure  of  recovery  is  the  value  of 
his  capacity  to  earn  money,  standard  tables, 
showing  the  ordinary  expectancy  of  life,  are 
held  to  be  competent  Where,  as  in  this 
case,  there  is  proof  tending  to  show  that  the 
plaintiff's  capacity  to  earn  money  is  im- 
paired or  partially  destroyed,  the  probable 
expectancy  of  life  is  equally  competent;  for 
the  measure  of  recovery  here  is  in  part  com- 
pensation for  the  Impairment  of  his  capacity 
to  earn  money.  If,  as  is  conceded,  evidence 
of  the  ordinary  expectation  of  life  may  be 
received  where  the  capacity  to  earn  money  Ib 
destroyed  by  death,  it  is  hard  to  see  why- 
such  evidence  cannot  be  equally  received 
where  the  capacity  to  earn  money  is  partially 
destroyed ;  for  In  either  case  the  jury  are.  In 
making  up  their  verdict  to  be  governed  by 
the  capacity  to  earn  money  which  has  been 
destroyed,  and  whether  this  is  a  partial  or 
total  destruction  is  not  materiaL  Oreer  v. 
L.  ft  N.  R.  R.  Ca.  94  Ky.  169.  21  &  W.  ««Bw 
«  Am.  St  Rep.  8«.         r"r»r»rjlr> 
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The  Carlisle  Mortality  Tables  are  based 
apon  actnal  observation  In  the  towns  of 
Northampton  and  Carlisle,  England.  •  The 
deaths  were  tal:en,  not  from  selected  liTes, 
but  from  the  population  generally.  These 
tables  have  been  very  generally  admitted  by 
the  courts  of  this  country.  Lincoln  t.  Power, 
151  U.  S.  436,  14  Sup.  Ct.  387,  38  L.  Ed,  224; 
17  Am.  &  Eng.  Ency.  of  Law,  900.  The  field, 
however,  was  so  narrow  that  they  have 
never  been  regarded  as  satisfactory.  It  is 
a  matter  of  common  knowledge  that  the 
expectancy  of  life  is  Increasing.  The  Amer- 
ican Table  of  Mortality  has  been  made  out 
from  the  combined  experience  of  the  life 
Insurance  companies  of  America,  and  Is  now 
regarded  as  the  standard  throughout  the 
United  States.  It  Is  true  that  it  is  based 
on  insurable  lives  or  healthy  persons.  Still, 
there  is  no  great  difference  between  it  and 
the  Carlisle  Table,  as  by  the  Carlisle  Table 
the  expectancy  of  life  of  a  person  29  years 
old  is  35  years.  In  cases  of  this  character 
the  aim  of  the  court  is  to  get  the  best  infor- 
mation attainable.  The  American  Tables  of 
Mortality  have  been  recognized  by  many  of 
the  courts  of  the  country  as  perhaps  the  best 
means  of  arriving  at  the  expectancy  of  life. 
The  Wigglesworth  Tables  were  made  before 
1858.  Since  then  there  has  been  great  ad- 
vance in  medical  science,  and  the  data  upon 
which  such  tables  are  calculated  are  much 
fuller  now  than  then.  The  court,  as  informa- 
tion increases,  will  use  that  table  which  is 
the  best  and  most  reliable.  The  American 
Mortality  Table  was  held  competent  in  the 
case  of  Greer  v.  L.  &  N.  R.  R.  Co.,  94  Ky. 
leg,  21  S.  W.  649,  42  Am.  St  Rep.  345,  and 
this  case  was  followed  in  L.  &  N.  R.  R.  Co.  v. 
Gordan,  72  S.  W.  311,  24  Ky.  Law  Rep.  1819. 
After  maturely  reconsidering  the  subject  we 
have  reached  the  conclusion  to  follow  the 
role  heretofore  laid  down,  and  to  bold  that  In 
each  case  the  expectancy  of  life  may  be 
shown,  as  any  other  fact,  by  the  best  evi- 
dence obtainable,  and  that,  as  improved  ta- 
bles come  into  use  which  are  of  standard  au- 
thority, they  may  be  given  in  evidence,  In- 
stead of  the  older  tables  which  they  supersede. 

Sncb  tables  show  only  the  probable  con- 
tinuance of  life,  and  not  the  duration  of 
ability  to  earn  money.  They  show  the  prob- 
able duration  of  life  of  healthy  persons  who 
are  insurable  risks,  and  the  court,  when  re- 
quested, should  tell  the  Jury  what  the  table 
shows,  and  that  it  Is  to  be  considered  by 
them,  in  connection  with  the  other  proof 
In  the  case,  for  what  It  may  be  worth,  con- 
sidering the  plalntUTs  state  of  health  and 
clTcnmstances,  in  determining  the  probable 
duration  of  his  capacity  to  earn  money.  3 
Wigram  on  Evidence,  1 1688;  Gordon  v.  Twee- 
dy, 49  Am.  Rep.  813. 

The  court  allowed  the  plaintiff  to  prove  by 
a  witness  that  Williams,  long  after  the  ac- 
cident, acknowledged  to  backing  his  engine 
out  on  the  main  tradk  on  the  time  of  the 
train,  saying  b«  forgot  the  dead  time  the 


train  had  there.  This  was  no  part  of  the 
res  gestae,  and  the  admission  by  the  servant 
was  incompetent  against  the  master.  O.  & 
O.  B.  R.  Co.  V.  Smith,  101  Ky.  Ill,  39  S.  W. 
832.  The  evidence  was,  however,  competent 
against  Williams,  who  was  sued  Jointly  with 
the  railroad  company;  but;  when  it  was  ad- 
mitted by  the  court  without  any  admonition, 
the  Jury  would  understand  it  to  be  com- 
petent against  all  the  defendants.  In  ad- 
mitting the  evidence  the  cpurt  should  have 
cautioned  the  Jury  that  it  could  only  be 
considered  against  the  defendant  Williams, 
and  not  against  the  other  defendant  Cin- 
cinnati, etc.,  R.  R.  Co.  V.  Cook,  118  Ky.  161, 
67  S.  W.  383.  It  often  happens,  In  suits 
against  two  defendants,  that  evidence  of 
admissions  Is  competent  against  the  one  who 
made  them  and  not  competent  against  his 
codefendant;  yet  it  is  everyday  practice  to 
admit  It  with  proper  admonition  to  the  Jury 
as  to  the  defendant  against  whom  it  may  be 
considered.  There  is  nothing  in  this  class 
of  cases  to  except  It  out  of  the  general  rule, 
but  it  is  a  serious  error  for  the  court  to 
admit  the  evidence  without  cautioning  the 
Jury  as  to  the  person  against  whom  it  may 
be  considered.  I.  C.  R.  R.  Co.  v.  Wlnslow, 
84  a  W.  1175,  27  Ky.  Law  Rep.  829.  The 
statement  was  made  In  a  deposition.  The 
writing  is  the  best  evidence.  If  proper  foun- 
dation was  laid,  the  statement  might  be  used 
to  discredit  Williams  as  a  witness;  but  the 
court  should  tell  the  Jury  it  is  not  in  this 
event  to  be  considered  as  substantive  testi- 
mony. 

On  the  question  of  damages  the  court  after 
directing  the  Jury  to  find  compensatory  dam- 
ages, added  these  words  to  the  Instruction: 
"If  the  Jury  believe  from  the  evidence  that  the 
said  collision  was  caused  by  the  gross  negli- 
gence of  the  defendant  railroad  company's 
agents  or  servants  in  charge  of  the  engine 
with  which  passenger  train  collided  on  the 
occasion  in  controversy,  then  and  In  that 
event  the  Jury  may,  in  addition  to  compensa- 
tory damages,  if  any,  award  the  plaintiff 
punitive  damages  against  said  defendant 
Illinois  Central  Railroad  Company,  not  ex- 
ceeding, however,  in  the  aggregate  $15,000, 
the  amount  claimed."  As  to  whether  there 
was  enough  In  the  evidence  to  warrant  the 
awarding  of  punitive  damages  the  court  Is 
equally  divided.  But  when  an  Instruction 
is  given  as  to  punitive  damages  the  court 
should  clearly  tell  the  Jury  that  the  giving 
of  punitive  damages  is  a  matter  of  discretion, 
and  in  this  case  the  court  should  tell  the 
Jury  that  If  they  believe,  from  the  evidence, 
that  the  collision  was  caused  by  the  gross 
negligence  of  the  railroad  company  or  its 
servants  In  charge  of  the  engine,  then,  in 
addition  to  compensatory  damages,  if  any, 
the  Jury  may  or  may  not  lu  its  discretion, 
award  the  plaintiff  punitive  damages  in  such 
sum  as,  under  all  the  evidence,  they  deem 
right,  not  exceeding,  however,  $15,000,  the 
amount  claimed  in  the  petition.    On  another 
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trial  the  flrst  and  second  Instructions  will  be 
combined  In  one  instruction,  as  this  will 
simplify  the  matter  somewhat  for  the  Jury. 

It  Is  earnestly  insisted  that  the  verdict 
of  the  Jury  is  palpably  excessive,  the  restilt 
of  passion,  and  prejudice.  In  view  of  the 
uncertainty  of  the  evidence  as  to  the  ex- 
tent of  the  plalntitTs  Injuries,  or  as  to 
what  his  condition  will  permanently  be,  we 
are  of  opinion  that  the  verdict  la  excessive, 
and  that,  on  the  whole  case,  a  new  trial 
should  be  awarded. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


SBTTIiE  V.  OOX  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  29, 1905.) 

Basehxnt  —  Use  of  Alley— Pbkscbiption— 

Parol  Grant. 

Use  of  an  alley  for  the  statutory  period 
fives  a  prescriptive  right  therein,  the  use  be- 
mg  under  a  grant  of  the  right  to  use  it,  though 
the  grant  was  oral  and  therefore  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  T>ig.  Easements,  {  25.J 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  officially  reported." 

Action  by  Sallie  B.  Coz  and  others  against 
Lizzie  R.  Settle.  Judgment  for  plaintiffs. 
Defendant  appeals.    Reversed. 

James  G.  Vallandingham  and  John  W. 
Douglas,  for  appellant.  H.  G.  Botts,  for 
appellees. 

O'REAR,  J.  E.  E.  Settle  and  James  P. 
Coz  owned  adjoining  lots  of  land  In  Owen- 
ton,  Ky.  N.  H.  Witherspoon  owned  an  ad- 
jacent tract.  There  was  no  access  to  the 
back  premises  of  any  of  these  properties, 
except  by  each  owner's  passing  over  his 
lot  from  the  front.  Witherspoon  in  1882 
bought  a  tract  of  land  from  J.  W.  Perry  and 
wife  that  abutted  these  properties  In  the 
rear  and  extended  to  a  public  street  Where- 
upon Witherspoon  opened  and  macadamized 
an  alleyway  running  back  of  the  lots  of 
Settle  and  Cox,'  and  to  the  property  which 
he  had  owned  before  the  purchase  from 
Perry.  Later  Witherspoon  sold  off  certain 
parcels  of  his  land  as  town  lots,  and  finally 
sold  It  all,  part  of  it  being  sold  to  James  P. 
Cox.  The  last-named  lot  lay  back  of  Cox's 
residence  lot,  the  one  flrst  herein  named ; 
the  alleyway  being  on  the  lot  last  acquired, 
but  extending  over  other  property  beside. 
In  the  deed  from  Witherspoon  to  Cox  for 
the  lot  last  bought  by  the  latter  a  reserva- 
tion of  a  passway  was  made  for  the  benefit 
of  owners  of  certain  other  lots  previously 
sold  by  Witherspoon.  No  mention  was  made 
of  the  Settle  lot,  although  Witherspoon  had 
also  sold  It  to  Settle,  but  prior  to  the  pur- 
chase from  the  Perrys.  After  the  alleyway 
was  established  by  Witherspoon  in  1882  he 
gave  to  Settle  the  right  to  use  it  as  a  pass- 
way  to  the  rear  of  his  lot  for  hauling,  etc. 
This  gift  or  grant  was  by  parol.    However 


It  is  proven  beyond  doubt  by  tbe  testimony 
of  Mr.  Witherspoon,  corroborated  by  Settle's 
continued  use  of  it  without  other  permission, 
and  presumably  as  a  matter  of  right,  from 
that  time,  in  1882,  until  in  1902,  when  appel- 
lees, widow  and  heirs  at  law  of  James  P. 
Cox,  now  deceased,  stopped  the  use  by  the 
widow  of  E.  E.  Settle  of  the  passway  as 
an  appurtenant  to  the  Settle  lot  Mrs.  Cox 
and  her  children  sued  Mrs.  Settle  in  trespass. 
Waiving  certain  questions  of  pleading  and 
practice  that  do  itot  Impress  us  with  being 
sufficiently  important  to  obscure  the  merit 
of  the  case,  the  question  for  decision  is, 
was  Settle's  right  to  use  the  passway  per- 
mlsslye,  or  was  it  absolute?  Tbe  convey- 
ance of  the  lot  to  Settle  by  Witherspoon  be- 
ing before  the  latter  acquired  the  land  over 
which  the  disputed  alleyway  was  subse- 
quently located,  there  could  bare  been  no 
grant  of  way  of  necessity,  or  by  Implica- 
tion of  law  as  a  necessary  appurtenant 
to  the  lot  Nor  did  the  parol  gift  by  Wither- 
spoon of  the  right  of  passway  to  Settle  of 
itself  convey  any  title  to  it  A  parol  gift 
of  an  estate  In  land,  greater  than  a  lease- 
bold  for  one  year,  Is  void.  It  may  serve, 
though,  to  show  the  nature  of  the  grantee's 
claim  and  use,  as  to  whether  it  is  amicable 
or  adverse.  If  Mr.  Settle  entered  upon  the 
use  of  the  passway  under  the  parol  gift 
of  the  owner,  Witherspoon,  as  it  seems 
that  he  did,  he  took  that  use  as  a  matter  of 
right  albeit  be  had  not  such  right  in  law. 
But  that  is  always  true  of  every  original 
trespass,  which  may,  nevertheless,  be  con- 
tinued for  such  a  length  of  time  as  to  ripen 
Itself  into  a  better  title  than  the  one  upon 
which  It  is  Imposed.  Settle  and  those  who 
came  after  him  In  estate  contlnaed  to  so 
use  the  passway  without  molestation  or 
question,  so  far  as  It  was  brought  to  their 
knowledge,  for  more  than  15  years,  which 
la  the  period  of  limitation,  applicable  to  ac- 
tions for  relief  against  such  use.  Tbe  use 
thus  exercised  had  run  so  long  that  when 
it  was  flrst  objected  to,  the  owner  of  the 
Cox  lot  had  lost  tbe  right  to  prevent  tlif- 
use.  It  is  true  that  the  owner  of  the  titlf 
to  land  may,  at  any  time  before  his  right 
to  do  so  has  been  tolled,  maintain  his  action 
to  oust  one  using  It  adversely.  This  he  way 
do  up  to  the  last  moment  of  the  period  fixed 
by  statute  as  a  bar  to  such  action.  The 
effect  of  the  statute  Is  not  merely  to  deny 
the  right  to  the  ousted  owner  to  maintain 
his  action.  It  has  long  been  held  in  this 
state,  and  we  l)elleve  In  this  country  gener- 
ally, that  the  lapse  of  such  period.  In  con- 
nection with  the  continued  adverse  use. 
gives  the  claimant  and  user  a  title.  It 
raises  the  presumption  In  law,  which  Is 
not  rebuttable,  that  a  sufficient  grant  by 
the  owner  of  the  fee  had  l)een  duly  executeii, 
but  Is  lost  At  least  it  supplies  the  effect  of 
the  fiction  so  presumed.  Such  has  Ix^n 
the  consistent  ruling  of  this  court  on  that 
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subject  since  iO'Danlel's  Case,  In  88  Ey. 
185,   10  S.  W.  638. 

It  Is  equally  true  that  this  court  has  held 
to  the  doctrine  that  a  mere  permissive  use, 
the  courtesy  extended  among  neighbors,  and 
perhaps  mere  quiescence  by  the  owner  where 
the  nature  of  the  use  was  not  such  of  itself 
as  to  Indicate  a  claim  of  right  in  the  user, 
would  never  ripen  into  the  legal  right,  an 
easement  It  ought  not  to  be  that  neigh- 
borly kindness.  If  extended  consistently  for 
a  long  time,  would  of  itself  create  rights 
not  contemplated  by  the  parties  alTected 
when  it  was  begun,  operating  as  a  great 
surprise  to  at  least  one  of  them.  When 
the  owner  of  the  servient  estate,  as  it  la 
called,  permits  his  neighbor  to  pass  over 
the  former's  land  as  a  convenience,  nothing 
being  said  about  the  extent  of  the  use,  or 
its  duration,  unless  its  very  character  is 
such  as  to  Indicate  a  purpose  to  make  it 
adverse  to  the  rightful  owner,  there  is  no 
presumption  that  it  is  then  adverse.  But 
a  long-continued  use,  extending  over  such 
a  period  that  It  Is  difficult,  if  not  Impossible, 
to  find  living  witnesses  to  the  original  under- 
standing l)etween  the  parties,  the  law  pre- 
sumes such  use  for  such  time  as  being  in- 
consistent with  mere  permission,  revocable 
at  will,  and  Imposes  upon  the  owner  of  the 
servient  estate  the  burden  of  proving  that 
sncb  use  was  permissive.  But  where,  as 
In  the  case  at  bar,  the  proof  Is  certain  that 
the  owner  of  the  servient  estate  did  not 
grant  to  the  claimant  of  the  dominant  es- 
tate, not  a  mere  privilege  or  revocable 
license,  but  Instead  granted  an  irrevocable 
easement  over  his  property,  the  possession 
and  nse  of  the  grantee  will  be  construed  In 
harmony  with  his  grant,  and  not  contrary 
to  It.  We  bear  in  mind  that  the  grant,  be- 
cause of  the  statute  of  frauds,  was  invalid, 
and  ■  the  grantor  might  have  ignored  it  so 
long  as  it  alone  was  the  basis  of  the  gran- 
tee's use.  But  when  his  use,  being  adverse 
to  the  grantor,  had  so  long  continued  as  to 
be  in  Itself  a  title,  as  good  as  though  the 
grant  had  been  originally  In  writing,  the 
grantee  Is  protected  In  law,  not  by  bis 
grant,  but  by  his  adverse  use.  The  grant 
is  admitted  merely  to  show,  as  it  has  been 
said  and  allowed  of  holders  under  Junior 
patents,  the  nature  and  extent  of  the  gran- 
tee's possession. 

The  complaint  In  this  case  also  included 
the  charge  that  appellant  deposited  ashes 
and  other  refuse  matter  in  the  alleyway. 
The  evidence  on  this  point  is  conflicting. 
It  Is  deemed  enough  on  this  point  to  say 
ihat  appellant  has  no  such  right  with  re- 
spect to  the  passway.  If  that  has  been 
done,  or  should  be  attempted,  the  court  will 
prevent  it  by  appropriate  writs.  The  Judg- 
ment of  the  circuit  court  was  to  deny  the 
right  of  appellant  to  nse  the  passway  In 
dispute.  We  think  the  Judgment  was  er- 
roneous for  tJie  reasons  aI}ove  assigned. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


COMMONWEALTH  v.  CAUDILL 

(Court  of  Appeals  of  Kentucky.    Nov.  29, 1905.) 

County  Coubts  —  Appeal  —  Timb^-Cobbbc- 
TioN  of  Judgment. 
Appeal  from  the  comity  conrt  to  the  cir- 
cuit court,  which  must  be  prosecuted  within  60 
days  from  rendition  of  judgment,  being  more 
than  60  days  after  rendition  of  judgment 
finding  that  defendant  tiad  omitted  to  list  his 
property  for  taxation,  and  causing  it  to  be 
listed,  though  within  60  days  after  rendition 
of  judgment  on  motion  to  correct  tlie  first  judg- 
ment for  clerical  misprision,  is  too  late  for 
review  of  the  question  of  defendant's  liability 
to  he  assessed  aa  the  omitted  property ;  the 
first  judgment  being  final,  and  not  being  sus- 
pended by  the  motion  for  correction,  or  by  the 
presence  of  the  misprision  authorizing  the  cor- 
rection, proceedings  for  which,  authorized  hy 
Civ.  Code  Prac.  §|  518,  519,  are  subject  to  no 
other  limitation  than  that  applicable  to  an 
original  action  for  the  same  cause,  fraud  or 
mistake,  and  the  time  of  appeal  from  the  first 
judgment  not  being  affected  b^  section  516, 
providing  that  a  clerical  misprision  shall  not 
be  ground  of  appeal  till  it  has  been  presented 
to  and  acted  on  by  the  trial  court. 

Appeal  from  Circuit  Court,  Pike  Oonnty. 

"To  be  officially  reported." 

Proceeding  by  the  commonwealth  against 
J.  D.  Caudill.  Prom  a  Judgment  of  the  cir- 
cuit court  on  appeal  from  the  county  court, 
the  commonwealth  appeals.    Reversed. 

N.  J.  Auxier  and  S.  M.  Cecil,  for  the  Com- 
monwealth.   J.  M.  York,  for  appellee. 

O'REAR,  J.  This  is  a  proceeding  against 
appellee  to  list  omitted  personal  property 
for  five  years  before  the  filing  of  the  state- 
ment The  trial  In  the  county  court  resulted 
in  a  Judgment  in  favor  of  the  commonwealth, 
finding  that  personal  estate,  varying  from 
$6,000  to  $9,000,  had  been  omitted  for  the 
years  stated,  giving  the  exact  amounts  found 
to  have  been  omitted  each  year,  and  directing 
It  to  be  listed  as  of  those  years.  After  the 
adjournment  of  the  term  at  which  the  Judg- 
ment was  rendered,  the  commonwealth  gave 
notice  to  the  defendant  that  it  would  on  the 
succeeding  county  court  day  move  the  court 
to  correct  the  Judgment  In  certain  particu- 
lars because  of  clerical  misprision  In  entering 
it.  At  the  time  and  place  specified  in  the 
notice  the  motion  was  made  and  heard,  and 
the  Judgment  corrected  In  accordance  with 
the  notice.  The  defendant  prayed  and  was 
granted  an  appeal  from  each  of  these  Judg- 
ments. 

Appeals  from  Judgments  of  the  county 
court  to  the  circuit  court  must  be  prosecuted 
within  60  days  from  the  rendition  of  the 
Judgment  In  this  case  the  appeal  was 
prosecuted  within  60  days  after  the  last- 
named  Judgment,  but  not  until  after  60  days 
after  the  rendition  of  the  first-named  Judg- 
ment In  the  circuit  court  the  common- 
wealth moved  to  dismiss  the  appeal,  which 
was  overruled,  and  upon  a  trial  on  the  merits 
the  circuit  court  dismissed  the  proceedhig  of 
the  commonwealth  upon  the  ground  that  It 
had  failed  to  make  out  a  case.  If  it  be 
deemed  tliat  the  appeal  tried  in  the  drcnlt 
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court  was  from  the  first  Jadgment,  whicb 
found  the  fact  to  be  thut  appellee  had  omitted 
to  list  bis  property  for  taxation,  and  caus- 
ing it  to  be  listed,  then  the  appeal  was  not 
prosecuted  within  time.  On  the  other  hand. 
If  the  appeal  was  prosecuted  from  the  last 
judgment,  which  was  to  correct  the  clerical 
misprision,  then  the  only  thing  to  be  con- 
sidered on  that  appeal  was  whether  there 
had  been  in  fact  a  misprision  of  the  clerk 
in  ^e  entering  of  the  Judgment,  and  whether 
the  ludgmait  so  entered  at  last  was  In  con- 
formity to  the  one  that  should  hare  been 
entered  as  indicated  by  the  coarf  s  records. 
It  may  be  as  well  to  say  b^e  that  there 
is  nothing  in  this  record  to  show  that  the 
correction  of  the  Judgment  as  made  In  the 
last  Judgment  was  not  Justified  by  the  state 
of  the  record. 

Appellee  contends,  and  such  must  have 
been  the  view  taken  by  the  circuit  court,  that 
the  Judgment  from  which  he  appealed  was 
the  one  fixing  his  liability  to  be  assessed  up- 
on omitted  property ;  that  both  the  Judg- 
ments In  the  county  court  are  for  the  same 
thing,  but  that  neither  of  the  Judgments 
became  final  or  conclusire  against  him  until 
the  last  one  was  rendered ;  that  until  the  last 
one  was  rendered,  and  thereby  It  became  a 
final  Judgment  affecting  his  property  rights, 
he  had  not  the  right  of  appeal,  and  there- 
fore had  full  60  days  from  that  time  In 
which  to  perfect  it  under  the  statute.  While 
a  motion  for  a  new  trial  operates  to  sus- 
pend a  Judgment  In  the  action  in  which  It 
is  pending  until  the  motion  is  acted  upon 
and  overruled,  this  rule  does  not  apply  to 
motions  to  correct  Judgments  for  misprision 
of  the  clerk.  The  proceedings  are  radically 
different.  A  motion  for  a  new  trial  InTolves 
the  setting  aside  of  the  Judgment  altogether 
and  a  re-examinatlon  of  the  facts  at  issue. 
A  motion  to  correct  a  Judgment  for  clerical 
misprision  inrolves  only  the  correction  of  the 
court's  records.  It  admits  the  binding  va- 
lidity of  the  Judgment.  The  matter  that  was 
at  issue  at  the  trial  is  not  disturbed,  and  in 
no  event  can  again  be  inquired  into  or  re- 
examined under  a  proceeding  to  correct  a 
Judgment  for  a  misprision  of  the  clerk.  Sec- 
tion 518  of  the  Civil  Code  of  Practice  allows 
the  court  in  which  a  Judgment  had  been  ren- 
dered to  vacate  or  modify  it  after  the  term 
by  granting  a  new  trial  for  any  one  of 
numerous  causes  set  out.  It  also  allows  a 
Judgment  to  be  vacated  or  modified  for  cleri- 
cal misprision.  Section  519  allows  the  pro- 
ceedings to  correct  misprisions  of  the  clerk 
to  be  by  motion  upon  reasonable  notice  to 
the  adverse  party,  or  his  attorney  in  the  ac- 
tion; but  the  motion  to  vacate  a  Judgment 
because  of  Its  rendition  before  the  action 
regularly  stood  for  trial,  which  is  a  clerical 
misprision  by  an  express  provision  of  the 
Code  (section  517),  cannot  be  made  after  the 
expiration  of  the  first  three  days  of  the 
succeeding  term.  There  is  no  limitation  to 
the  proceeding  to  correct  a  Judgment  for  mere 


clerical  misprision  In  other  respects,  save 
such  limitation  as  would  apply  to  the  bring- 
ing of  original  actions  for  the  same  cause. 
Smith  ▼.  MuUins,  3  Mete.  182.  A  clerical 
misprision  Is  either  a  mistake  or  a  fraud 
perpetrated  by  the  clerk  of  the  court,  which 
Is  susceptible  of  demonstration  by  the  face 
of  the  record,  and  relief  for  actions  upon 
either  of  these  grounds  is  by  statute  fixed 
at  five  years  from  the  time  the  mistake  of 
fraud  was  committed,  or  five  years  from  the 
discovery  thereof,  not  exceeding  ten  years 
at  the  outside. 

It  would  follow  'from  this.  If  appellee's 
contentions  were  correct,  that  he  might  have 
at  least  five  years  and  two  months  within 
which  to  prosecute  an  appeal  from  the  county 
court,  or  seven  years  within  which  to  prose- 
cute an  appeal  to  this  court  from  the  circuit 
court,  where  the  clerical  misprision  existed 
in  the  case.  For  his  argument  is  that,  so 
long  as  there  is  a  clerical  misprision  In  the 
entry  of  the  judgment,  it  Is  not  a  final.  Judg- 
ment, and  therefore  the  right  of  appeal  has 
not  attached,  and  the  limitation  against  it 
cannot  run.  Our  view  of  it  Is  that  the 
Judgment  of  the  court  fixing  the  rights  ot 
the  parties  may  be  appealed  from  at  any 
time  after  it  is  rendered.  The  right  of  ap- 
peal is  not  affected  at  all  by  the  fact  whether 
there  has  been  a  misprision  of  the  clerk  in 
the  entry  of  the  judgment,  nor  whether  there 
exist  grounds  for  a  new  trial  of  the  action. 
The  appeal  may  be  prosecuted  notwithstand- 
ing a  motion  may  then  be  or  may  thereafter 
be  allowed  also  in  the  court  rendering  the 
Judgment  to  correct  the  misprision.  The 
only  limitation  upon  this  is  that  contained  in 
section  516,  Civ.  Code  Prac,  which  Is  that 
a  misprision  of  the  clerk  shall  not  be  a 
ground  for  an  appeal  until  the  same  shall 
have  been  presented  and  acted  upon  In  the 
circuit  court  This  does  not  mean  that  there 
cannot  be  an  appeal  upon  the  merits  of  the 
action  until  the  misprision  has  been  acted 
upon  by  the  court,  but  only  that  the  latter 
ground  cannot  be  reviewed  upon  appeal  un- 
til it  has  been  presented  to  the  lower  court 
for  correction.  Under  these  views  the  prac- 
tice would  be  that  the  right  of  appeal  for 
any  ground,  except  that  of  the  misprision 
Itself,  is  not  affected  by  a  clerical  misprision, 
and  that  the  appeal  may  be  prosecuted  never- 
theless. This  necessarily  sets  In  motion  the 
statute  of  limitation  as  it  affects  the  prose- 
cution of  appeals. 

As  to  proceedings  to  correct  clerical  mis- 
prisions, except  lu  the  instance  Indicated  In 
section  519  of  the  Civil  Code  of  Practice 
the  five-year  statute  of  limitation  would 
apply  to  the  motion  in  the  trial  court.  After 
that  court  has  acted  upon  the  motion,  the 
right  of  the  party  aggrieved  to  prosecute  an 
appeal,  where  an  appeal  lies,  will  be  reg- 
ulated by  the  statutes  governing  appeals. 
We  conclude  that  the  circuit  court  erred  In 
dismissing  the  complaint  of  the  -common- 
wealth, and  the  appelleei^^ould  b*  allowed 
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to  elect  wbich  of  the  appeals  he  18  prose- 
cuting before  the  circuit  court  If  It  be  the 
one  from  the  Judgment  first  rendered,  the 
appeal  should  be  dismissed ;  If  It  be  the  one 
from  the  Judgment  last  rendered,  the  Judg- 
ment should  be  affirmed. 

The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  cause  remanded  for  proceedings  not 
inconsistent  herewith. 


EQUITABLE    LIFE    ASSUR.    SOC.    OF 
UNITED    STATES   v.    COMMON- 
WEALTH.   (No.    1.) 
(Court  of  Appeals  of  Kentucky.    Not.  29,  1906.) 

IHSITBAROB  —  REBATINO     PBKMIU1£B    ON     LlTB 

Policy— Liability  of  Goupant  fob  Act 

or  Aoert. 

Under  Ky.  St.  1903,  |  666,  providing  that 
DO  life  insurance  company  doin^  business  In  the 
state  shall  make  or  permit  discrimication  in 
favor  of  individuals  between  insurants,  and  that 
no  such  company  or  agent  thereof  shall  allow 
any  rebate  of  premium,  and  that  every  com- 
Iiany  or  agent  violatiug  the  provisions  of  the 
section  shall  be  fined,  a  company  is  not  so 
liable  for  the  act  of  its  agent  In  giving  a  rebate 
on  a  premium,  not  authorized  or  assented  to 
by  it,  bat  disapproved  by  it 

Appeal  from  Circuit  Court  Fulton  County. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky 
•gainst  the  Equitable  Life  Assurance  So- 
ciety of  the  United  States.  Judgment  for 
plalntlfr.    Defendant   appeals.    Reversed. 

Humphrey,  Hlnes  ft  Humphrey,  for  ap- 
pellant N.  B.  Hays  and  C.  H.  Morris,  for 
appellee. 

NUNN,  J.  This  is  an  appeal  from  a 
judgment  of  the  Fulton  dreuit  court  assessed 
against  the  appellant  for  the  violation  of  sec- 
tion ese,  Ky.  St  1903.  This  section  Is  as 
follows:  "No  life  insurance  company  doing 
business  in  Kentucky  shall  make  or  permit 
any  distinction  or  discrimination  in  favor 
of  individuals  between  Insurants  of  the  same 
class  and  equal  expectation  of  life  in  the 
amount  of  payment  of  premiums  or  rates 
charged  for  the  policies  of  life  or  endowment 
insurance,  or  In  the  dividends  or  other  bene- 
fit payable  thereon,  or  In  any  other  of  the 
terms  and  conditions  of  the  contracts  it 
makes;  nor  shall  any  such  company  or  any 
agent  thereof  make  any  contract  of  Insurance 
or  agreement  as  to  such  contract  other  than 
is  plainly  expressed  In  the  policy  Issued 
thereon;  nor  shall  any  such  company  or 
agent  pay  or  allow,  or  offer  to  pay  or  allow, 
as  Inducement  to  insurants,  any  rebate  of 
premium  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  in  the  dividends  or 
other  benefit  to  accrue  thereon,  or  any  valu- 
able consideration  or  Inducement  whatever 
not  specified  In  the  policy  contract  of  in- 
surance. Every  company,  or  officer  or  agent 
thereof,  who  shall  violate  the  provisions 
of  this  section,  shall  be  fined  In  any  sum 
not  exceeding  five  hundred  dollars,  to  be  re- 


covered by  action  in  the  name  of  the  com- 
monwealth, and,  on  collection,  paid  into  the 
state  treasury." 

It  was  alleged  that  appellant  violated  this 
section  by  giving  a  rebate  on  a  premium  on 
a  policy  of  life  Insurance  to  one  Walter  Mor- 
ris. The  proof  showed  that  appellant's  state 
agent  Henry  J.  Powell,  employed  one  Joseph 
B.  Alves  to  solicit  Insurance ;  that  he  obtain- 
ed two  policies  on  the  life  of  Walter  Morris 
for  $5,000  each,  and  allowed  him  a  rebate  of 
60  per  cent  of  the  first  premiums;  that  he 
collected  the  balance  of  40  p«  cent,  and  re- 
mitted It  to  the  company,  which  was  the 
full  amount  of  Its  share  of  the  first  premiums. 
This  was  clearly  a  violation  of  the  statute 
above  quoted.  The  proof  further  shows  that 
tills  rebate  was  made  wholly  without  the 
knowledge,  permission,  or  approval  of  the 
appellant  or  Henry  J.  Powell.  Alves  had 
received  instructions  from  the  appellant, 
both  in  writing  and  orally  from  the  general 
agent  Powell,  that  he  was  forbidden  to  pay 
or  allow  any  rebate  of  premiums  In  any  man- 
ner whatsoever,  and  these  Instructions  were 
in  no  way  modified  or  suspended,  and  It  was 
further  shown  that  when  Alves'  conduct  in 
this  matter  became  known  to  appellant  it 
discharged  blm  for  this  reason.  The  lower 
court  evidently  took  the  view  that  appellant 
was  criminally  liable  for  the  acts  of  Alves, 
its  agent  and  In  effect  so  Instructed  the  Jury. 

There  can  be  no  doubt  but  that  Alves  vio- 
lated this  statute,  and  he  could  have  been 
punished  for  it;  but  the  question  Is,  can  the 
appellant  the  principal,  be  held  criminally 
liable  for  the  criminal  acts  of  Its  agent  which 
it  neither  approved  of  nor  consented  to,  but, 
on  the  contrary,  disapproved  of?  Counsel 
for  appellee  admits  the  general  rule  to  be 
that  the  principal  Is  not  liable  for  the  crim- 
inal acts  of  the  agent,  unless  the  principal 
authorizes,  approves  of,  or  at  least  consents 
to,  the  act,  but  claims  that  the  case  at  bar  is 
an  exception  to  the  general  rule,  and  cites 
Am.  &  Eng.  Bnc.  of  Law  (2d  Ed.)  vol.  22,  p. 
933,  and  the  cases  of  Metropolitan  Life  Ins. 
Co.  V.  People  (111.)  70  N.  B.  643,  and  Frank- 
lin life  Ins.  C!o.  v.  People  ail.)  66  N.  E.  378. 
We  find  from  reference  to  the  Bncydopeedia 
of  Law,  supra,  that  the  author  states  that 
such  a  statute  as  ours  is  valid.  The  same 
question  was  likewise  determined  in  the 
Illinois  cases  dted  above.  The  Illinois  cases, 
however,  go  farther,  and  expressly  decide 
that  the  company  can  be  made  responsible 
criminally  for  the  action  of  Its  agent  In  al- 
lowing rebates,  even  if  done  without  the 
knowledge,  fipproval,  or  consent  of  the  com- 
pany. 

There  is  no  doubt  about  the  validity  of  our 
statute,  and  that  persons  violating  it  can 
be  punished  for  violating  it  as  provided  for 
therein,  and  It  Is  clear  that  the  courts  of 
Illinois  properly  construed  the  statute  of 
that  state  upon  the  subject  of  rebate  and 
held  the  Insurance  company  responsible  crim- 
inally.   But  upon  an  exanUnation  of  tb» 
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(Statute  of  that  state,  we  find  It  differs  mate- 
rially from  oura  in  an  Important  particular. 
In  section  3  of  that  act  (Hurd's  Rev.  St, 
1903,  p.  1067,  }  29)  we  find  the  foUowtng 
language:  "Any  such  life  insurance  company 
or  association  which  shall  transact  its  bosi- 
ness  in  this  state  in  violation  of  the  provisiona 
of  this  act  shall,  together  with  the  agent  or 
agents  so  unlawfully  transacting  said  busi- 
ness, jointly  and  teverally,  be  subject  to  a 
penalty  of  not  less  than  five  hundred  dollars." 
•(Italics  ours.)  The  language  of  our  statute 
is:  "Every  company,  or  officer  or  agent 
thereof,  who  shall  violate  the  provisions  of 
this  section,  shall  be  fined,"  etc.  It  will  be 
noticed  that  the  Illinois  statute  says  that 
the  company,  together  with  the  agent,  shall 
-be  fined,  while  our  statute  says  that  the  com- 
pany or  its  officer  or  agent  shall  be  fined. 
Thus  it  will  be  seen  that  the  Legislature  of 
Illinois  intended  to  make  the  company  and 
the  agent  responsible,  while  the  Legislature 
of  Kentucky  did  not  intend  to  make  them 
jointly  responsible,  as  evidenced  by  the  use 
of  the  dlsijunctive  "or,"  which  shows  that  It 
was  the  intention  of  the  Kentucky  Legls- 
Jatnre  that  the  general  doctrine  of  the  crim- 
inal responsibility  of  the  principal  should 

■apply. 

In  our  opinion  the  action  of  the  lower  j 
■court  was  erroneous,  because,  although  a  , 
principal  is  liable  civilly,  either  in  an  action 
«x  contractu  or  ex  delicto,  for  the  acts  of 
its  agent  within  the  scope  of  his  authority, 
the  principal  is  not  liable  criminally  for  the 
acts  of  its  agent,  even  when  within  the  ap- 
parent scope  of  his  authority,  unless  author- 
ized or  assented  to  by  the  principal  or  made 
so  by  statute 

For  these  reasons  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


EQUITABLE    LIFE   ASSUR.    SOC.    OF 
UNITED    STATES   v.    COMMON- 
WEALTH.   (No.  2.) 
(Court  of  Appeals  of  ICentucky.    Nov.  29, 1905.) 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  against  the 
Equitable  Life  Assurance  Society  of  the 
United  States.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Humphrey,  Hines  &  Humphrey,  for  ap- 
pellant N.  B.  Hays  and  Chas.  H.  Morris, 
for  the  Commonwealth. 

NUNN,  J.  This  case  involves  the  same 
principles  of  law  and  fact  as  the  case  of 
Equitable  Life  Assurance  Society  of  U.  S. 
v.  Commonwealth  of  Kentucky  (No.  1),  89 
S.  W.  537,  this  day  decided  by  this  court; 
and,  for  the  reasons  given  in  that  opinion 
this  case  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  consistent  with 
that  opinion. 


EQUITABLE  LIFE  ASSUB.  S(K5.  OP 

UNITED  STATES  v.  CX)MMON- 

WEALTH.    (No.  8.) 

(CJourt  of  Appeals  of  Kentucky.    Nov.  29,  1905.) 

Appeal  from  Circuit  Court  Fulton  (bounty. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  ECentucky 
against  the  Equitable  Life  Assurance  Society 
of  the  United  States.  Judgment  for  plain- 
tiff.   Defendant    appeals.     Reversed. 

Humphrey,  Hines  &  Humphrey,  for  appel- 
lant N.  B.  Hays  and  Chas.  H.  Morris,  for 
the  (Commonwealth. 

NUNN,  J.  This  case  involves  the  same 
principles  of  law  and  fact  as  the  case  of 
Equitable  Life  Assurance  Society  of  U.  &  v. 
Commonwealth  of  Kentucky  (No.l),  89  S.  W. 
687,  this  day  decided  by  this  court ;  and.  for 
the  reasons  given  in  that  opinion  this  case  is 
reversed,  and  the  cause  remanded  for  f  ortlier 
proceedings  consistent  with  that  opinion. 


HOME  LIFE  INS.  CO.  OF  NEW  YORK  v. 

(X)MMONWEALTIL 
((3ourt  of  Appeals  of  Kentucky.    Nov.  29,  \90&.\ 

Appeal  from  Circuit  Court,  Barren  (bounty. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  Ken- 
tucky against  the  Home  Life  Insurance  Ck>m- 
pany  of  New  York.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Hatchett  ft  James,  W.  S.  Pryor,  and  D. 
L.  Bailey,  for  appellant  Harlen  &  White, 
J.  R.  White,  and  D.  J.  Woods,  for  the  Com- 
monwealth. 

NUNN,  J.  This  case  involves  the  same 
principles  of  law  and  fact  as  the  case  of 
Equitable  Life  Assurance  Society  of  U.  S. 
V.  Commonwealth  of  Kentucky  this  day  de- 
cided by  this  court,  89  S.  W.  537;  and.  for 
the  reasons  given  in  that  opinion  this  case 
is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  that 
opinion. 


SOBER  V.  lOO.  WALKER  ft  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  29. 1905.) 
Pabert  and  Child  —  ENTiorRo  Crild  mom 

HOMB— Action  by  Mothsb. 

An  action  for  damages  for  enticing  a  minor 
to  leave  and  remain  awa^  from  his  home  can- 
not be  maintained  by  his  mother,  where  tht 
father  is  alive  and  resides  with  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parent  and  Child,  |  ISi.] 

Appeal  from  Circuit  Court  MadisoD 
County. 

"To  be  officially  reported." 

Action  by  Nannie  Soper  against  Igo,  Walk- 
er ft  Co.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

Grant  E.  Lilly,  for  appellant  J.  A.  Sulli- 
van and  J.  Tevls  Cobb,  for  appellee. 


Kj-.) 


HERNDON  T.  MCDOWELL. 


639 


XUNN,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  lower  court  sustaining  a  de- 
murrer to  the  petition  of  appellant  The 
petition  ia  as  follows:  "The  plaintiff  says 
that  she  is  a  married  woman,  and  her  hus- 
band, Cbas.  Soper,  is  now  living  with  her; 
and  they  were  married  In  the  year  1880l 
By  this  marriage  they  have  several  chil- 
dren, one  of  whom  is  named  Thomas  Daniel 
Soper,  hereinafter  called  'Dan.'  On  the  2d 
day  of  June,  1903,  this  Infant  boy,  then  aged 
about  18  years,  was  induced,  persuaded,  en- 
ticed, helped,  aided,  and  assisted  by  certain 
designing  persons  to  leave  the  home,  bed, 
and  board  of  this  plaintifT,  all  of  which 
was  against  the  knowledge,  will,  and  con- 
sent of  herself  and  per  husband,  and  the 
said  Dan  did,  by  reason  of  the  said  wrong- 
ful acts,  leave  the  home,  bed,  and  tioard  of 
plaintiff,  against  her  will,  knowledge,  and 
consent,  and  against  the  knowledge,  will, 
or  consent  of  her  husband,  by  reason  of 
which  this  plaintiff  has  lost  the  society  and 
companionship  of  said  infant  and  has  suffer- 
ed much  mental  distress  and  pain  therefrom. 
Her  said  son  has  been  kept  by  these  defend- 
ants since  said  day  in  June  until  the  present 
time  against  their  will  and  consent,  and 
said  defendants  and  each  of  them  knew  that 
the  said  Dan  bad  been  induced,  enticed, 
persuaded,  helped,  aided,  and  assisted  away 
from  this  plaintitTs  home  without  their 
knowledge,  and  against  the  will  and  consent 
of  herself  and  her  husband,  and,  knowing 
this,  the  said  defendants  wrongfully  kept 
and  harbored  said  Dan,  in  conjunction  with 
C.  H.  Ohenanlt,  and  gave  him  employment, 
all  of  which  was  against  plaintiffs  and  her 
husband's  will  and  consent,  which  wrongful 
harboring  and  keeping  deprived  and  now  de- 
prives this  plaintiff  of  his  society  and  com- 
panionship, and  from  all  of  which  she  has 
suffered  much  mental  distress  and  pain, 
and  has  expended  money  to  recover  the 
possession  of  her  said  son,  in  all  to  the  sum 
of  ^,000,  for  which  she  prays  Judgment, 
and  for  all  proper  relief." 

The  only  question  involved  on  this  appeal 
Is  whether  the  mother  can  maintain  an  ac- 
tion like  this  when  her  husband  and  the 
father  of  her  child  is  alive  and  resides  with 
her.  Ever  since  the  marriage  relation  exist- 
ed, the  law  has  recognized  the  husband  as 
the  head  of  the  family  and  enjoined  upon 
blm  the  duty  of  maintaining,  educating, 
and  protecting  his  children,  and  in  return 
for  these  duties  he  is  entitled  to  their  serv- 
ices, and  It  has  always  been  the  law  that, 
if  any  one  wrongfully  abducts  from  the 
father  one  of  his  children,  he  can  maintain 
an  action  against  the  wrongdoer  for  dam- 
ages, based  upon  the  principle  that  the  fath- 
er has  the  right  to  the  services  of  his  child, 
It  matters  not  whether  the  child  renders 
sncb  services,  and,  having  such  a  right 
upon  which  to  base  his  action,  he  is  not 
confined  In  a  recovery  to  the  loss  of  serv- 
ices alone,  but  may  recover  damages  for  In- 


Jury  to  his  feelings  and  the  loss  of  the 
companionship  of  bis  child.  We  have  been 
unable  to  And  any  case  where  a  mother  has 
been  permitted  to  recover  where  her  hus- 
band was  alive  and  residing  with  her.  It 
Is  true  ber  suffering  may  be  as  great  or 
greater  than  that  of  her  husband  In  being 
separated  from  her  child,  but  the  law  has 
never  recognized  her  right  to  the  services  of 
the  child  as  against  the  right  of  the  hus- 
band so  long  as  they  are  living  together. 
It  is  contended  that  they  both  should  be 
permitted  to  sue  and  recover — the  wife 
for  h^  mental  suffering,  and  the  husband 
for  loss  of  service  and  also  mental  suffering. 
This  appears  plausible;  but  the  rule  against 
it  has  existed  for  so  long  that  it  should  not 
be  changed,  except  by  legislative  enactment. 
If  this  court  should  sustain  appellant's  con- 
tention, and  change  the  rule,  and  permit 
the  appellant  to  recover  in  this  action,  it 
would,  in  effect,  permit  not  only  the  mother, 
but  the  brothers  and  sisters,  of  the  child 
each  to  recover  damages  for  mental  suffer- 
ing and  loss  of  companionship.  In  the  case 
of  Jones  and  Gully  v.  Tevis,  4  Litt  25,  14 
Am.  Dec.  98,  the  court  said:  "•  •  •  The 
parent  is  bound  to  maintain,  to  protect,  and 
to  educate  his  children,  and  in  return  he  Is 
entitled  to  their  obedience  and  service.  It 
is  upon  this  principle  he  has  been  allowed  to 
maintain  an  action  for  a  loss  of  service,  oc- 
casioned by  beating  or  imprisoning  his  child, 
*  *  *  and  upon  the  same  principle  he 
must  have  a  right  to  recover  for  a  loss  of 
service  occasioned  by°  the  abduction  of  bis 
child.  The  right  to  maintain  an  action  for 
injuries  of  this  sort  no  doubt  belongs  ex- 
clusively to  the  father  during  bis  life;  but 
after  bis  death,  the  mother,  being  the  only 
parent,  is  in  contemplation  of  law  guardian 
by  nature  to  the  children,  in  which  relation 
she  is  bound  to  them  by  the  same  duties, 
and  has  in  them  the  same  rights,  as  the 
father  during  his  life.  •  •  •"  See,  also, 
Trimble  v.  Spiller,  7  T.  B.  Mon.  394,  18  Am. 
Dec.  189,  and  Union  News  C!o.  v.  Morrow, 
46  S.  W.  6,  20  Ky.  Law  Rep.  302. 
Wherefore  the  Judgment  Is  affirmed. 


HERNDON  V.  McDOWBLL  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  29, 1905.) 

1.  ExEctrroBS   awd   Admiwistbatobs — Allow- 
ance OF  Claims  —  Effect  —  Peima  Faoib 

EiVIDBNCE    OF    COBBECTNEBS. 

Under  Ky.  St.  1903,  5|  1062-1067,  author- 
izing the  county  judge  to  make  settlements  with 
personal  representatives,  prohibiting  the  allow- 
ance of  disbursements  without  legal  evidence  to 
justify  the  same,  and  providing  that  settlements 
so  made  shall  be  prima  facie  evidence  between 
the  parties  interested,  the  allowance  by  the 
county  court  of  an  item  in  an  administratrix's 
account  without  evidence  on  file  in  support 
thereof  is  not  prima  facie  correct  as  between 
the  parties. 

2.  Same. 

Where,  in  proceedings  by  an  administratrix 
for  an  allowance  against  the  estate  of  the  de- 
cedent for  the  board  of  decedent  for  a  sped- 
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fied  time,  the  administratrix  made  affidavit  aa 
required  by  Ky.  St  1903,  S  3870,  and  intro- 
duced the  affidavit  of  a  third  person  supporting 
the  claim,  the  allowance  of  the  claim  b^  the 
county  court  was,  under  the  ezpresa  provisions 
of  sections  1062-1067,  prima  facie  correct  as 
between  the  parties  Interested ;  and  a  petition 
surcharging  the  settlement,  which  only  alleged 
that  the  claim  waa  nnjast  for  the  reason  that 
the  administratrix  was  not  a  tavern  keeper  or 
keeper  of  a  house  of  private  entertainment,  was 
not  sufficient  to  defeat  the  claim  for  tailing  to 
allege  that  decedent  had  made  no  contract  to 
pay  for  her  board. 

Appeal  from  Circuit  Oonrt,  Scott  Ck>aiity. 

"T^o  be  ofQdally  reported." 

Fetltloii  by  John  L.  McDowell  and  ethers 
against  WlUlna  O.  Herndon,  administratrix 
of  Elizabeth  B.  Oreen,  deceased,  to  surcharge 
a  settlement  made  by  the  administratrix. 
From  a  Judgment  for  petitioners,  the  admin- 
istratrix appeals.    Reversed. 

Montgomery  &  Lee,  for  appellant  L.  F. 
Sinclair,  for  appellees. 

NUNN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Scott  circuit  court,  rendered  at 
Its  February,  1906,  term,  surcharging  a  set- 
tlement made  by  appellant,  as  administra- 
trix with  the  will  annexed  of  the  estate  of 
Elizabeth  B.  Oreen,  with  the  Scott  county 
court  on  the  26th  of  July,  1902 ;  the  Judgment 
setting  aside  and  disallowing  the  sum  of 
$1,325,  being  a  claim  which  was  allowed  ap- 
'  pellant  by  the  Judge  of  the  Scott  county 
court  on  the  date  referred  to. 

The  petition  and  amended  petition  of  ap- 
pellees, with  reference  to  surcharging  the  set- 
tlement of  the  claim  stated,  contained  the 
following  language :  "He  states  that  at  the 
time  the  defendant,  Willlna  O.  Herndon, 
settled  her  accounts  as  administratrix  of  the 
estate  of  Elizabeth  B.  Green,  deceased,  with 
the  Judge  of  the  Scott  connty  court,  that  she 
presented  a  claim  against  said  estate  amount- 
ing to  the  sum  $1,825  for  board  of  the  de- 
ceased during  ber  lifetime  from  November, 
1893,  to  March  1,  1901,  and  that  same  was 
allowed  her  as  a  credit  in  said  settlement. 
He  says  that  said  item  above  mentioned  was 
not  a  Just  demand  against  said  estate,  and 
the  same  was  improperly  allowed,  because 
the  same  was  for  board,  and  that  the  de- 
fendant was  not,  at  the  time  the  alleged 
services  for  board  were  rendered  the  de- 
ceased, Elizabeth  Brent  Green,  a  keeper  of 
a  tavern  or  bouse  of  private  entertainment" 
With  the  petition  appellees  filed  a  copy  of 
this  settlement  and  the  claim  referred  to, 
with  the  proof  presented  to  the  county  court 
The  part  of  the  claim  In  controversy  is  as 
follows: 

"Mrs.   E.  B.  Green,  Deceased,  to  Mrs.  W.  O. 
Herndon,  Dr. 

To  board  paid  by  Mrs.  Herndon  for 
Mrs.  Green  from  Nov.,  1893  to 
March,    1897 $   325  00 

Board  and  attention,  washing,  etc., 
from  March,  1897,  to  March, 
1901,  four  years,  at  $250.00  per 
year 1,000  00 

$1,325  00" 


It  appears  from  the  affidavits  filed  that 
Mrs.  Herndon  made  affidavit  In  the  usual  and 
proper  form,  as  required  by  section  8870,  Ky. 
St  1008;  but  she  failed  to  Introduce  any 
proof  whatever  with  regard  to  the  first  item 
of  her  claim  of  $325.  She  Introduced  the 
affidavit  of  only  one  witness,  Mrs.  D^la  But- 
ler, who  did  not  make  any  statement  with 
reference  to  that  Item  of  ber  claim;  but  she 
did  prove  the  second  item  of  the  account  to 
wit  $1,000.  She  stated  that  in  the  year  1899, 
two  years  prior  to  the  death  of  Bfrs.  Green, 
she  heard  her  say  that  Mrs.  Herndon  bad 
kept  and  cared  for  ber  tot  several  years  and 
that  she  had  agreed  to  pay  her  for  such  care 
and  attention,  and  she  Intended  to  pay  ber 
by  giving  her  all  the  property  she  ovnied  at 
her  death.  She  also  stated  that  she  knew 
Mrs.  Green  lived  with  her  daughter,  Mrs. 
Herndon,  mwe  than  20  years  before  her 
death.  There  was  not  any  evidence  Intro- 
duced on  the  trial  of  the  case  except  the  dep- 
osition of  Dr.  Peck,  who  only  stated  that 
he  was  Mrs.  Green's  family  physician,  and 
he  kne^  that  she  lived  with  Mrs.  Hamdon, 
and  that  Mrs.  Herndon  gave  ber  mncb  care 
and  attention  until  her  death.  The  appel- 
lant ofTered  her  own  deposition,  but  the  coort 
refused  to  allow  it  to  be  read,  for  the  reason 
that  she  was  proliibited  f rom  testifying  under 
section  606,  Civ.  Code  Prac.  The  appellees 
did  not  offer  any  evidence.  Upon  this  state 
of  case  the  lower  court  surcharged  the  set- 
tlement with  the  county  court  and  disallow- 
ed the  claim  referred  to.  This  brings  us 
to  the  legal  effect  of  the  settlement  ot  a 
fiduciary  with  the  county  court 

The  appellees  have  prosecuted  this  caae 
apparently  upon  the  idee  that  It  was  suffi- 
cient merely  to  allege  that  the  credits  al- 
lowed the  fiduciary  in  the  settlement  were 
improperly  allowed  because  the  claim  was 
for  board  and  that  the  appellant  was  not  a 
keeper  of  a  tavern  or  a  house  of  private 
entertainment  In  this  we  are  of  the  opinion 
that  appellees  are  mistaken.  Something 
more  than  this  is  required  to  surcharge  such 
a  settlement  If  a  settlement  by  a  fiduciary 
with  the  county  court  had  no  more  force 
and  legal  effect  than  this,  such  settlements 
would  be  worthless,  and  would  afford 
no  protection  to  the  fiduciary  or  other 
parties  in  interest  Sections  1062  to  1067. 
Ky.  St  1903,  inclusive,  govern  the  making 
and  approval  of  settlements  of  fiduciaries 
with  the  Judge  of  the  county  court  The  last 
section  referred  to  closes  with  this  language: 
"Settlements  so  made  and  recrarded  shall  be 
prima  fade  evidence  between  the  parties  in- 
terested." This  section,  together  with  the 
first  one  named,  provides  the  manner  of 
preserving  the  evidence  beard  on  the  settle-  i 
ment  by  the  county  Judge.  With  reference 
thereto,  this  language  is  used:  "Evidence  ^ 
may  be  heard  for  or  against  any  item,  and 
all  oral  evidence  shall  be  reduced  to  writing  , 
by  him,  and  no  evidence  shall  be  presumed 
to  have  been  heard  except  such  as  la  reduced 
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to  writing  and  reported."  In  the  case  at 
bar  ther«  appears  no  evidence  on  file  with 
the  county  court's  settlement  proving  or 
tending  to  prove  the  first  item  in  appellant" a 
account.  Therefwe  the  settlement  cannot 
he  presumed  to  be  prima  fade  correct  as  to 
that  item.  In  our  opinion  there  must  be  or 
have  been  .evidence  on  file  on  with  the  settle- 
ment upon  which  the  county  Judge  could 
reasonably  have  acted  in  allowing  the  claim. 

But  upon  the  other  item  of  the  account  we 
have  arrived  at  a  different  conclusion.  By 
the  affidavit  of  Mrs.  Delia  Butler  she  proved 
that  item  as  required  by  statute.  With  refer- 
ence to  this  item  the  petition  is  insufficient.  It 
was  only  alleged  that  the  claim  was  unjust 
and  ought  not  to  have  been  allowed,  for  the 
reason  that  the  appellant  was  not  a  tavern 
keeper  or  a  keeper  of  a  house  of  private  en- 
tertainment. This  was  not  sufficient  To 
have  made  the  petition  good,  it  should  also 
have  been  alleged  that  Mrs.  Klizabeth  Green 
had  not  made  a  contract  with  appellant  to 
pay  for  the  board,  care,  and  attention.  But 
Mrs.  Butler  did  prove  by  her  affidavit  that 
Mrs.  Green  had  agreed  or  contracted  with 
the  appellant  to  pay  for  this  service,  and  up- 
on this  affidavit  the  county  Judge  allowed  the 
claim;  and  when  the  settlement  was  ap- 
proved, as  provided  by  the  statute,  so  far  as 
this  item  was  concerned,  by  reason  of  the 
statute  it  was  made  a  prima  facie  claim  due 
the  appellant,  and  it  took  something  more 
than  the  allegation  of  a  petition  to  deprive 
her  of  her  interest  therein.  In  the  case  of 
Briscoe's  Adm'r  v.  Brady,  Adm'r  of  Briscoe, 
6  T.  B.  Mon.  134,  the  court  said,  after  speak- 
ing of  the  approval  and  recording  of  the 
settlement  and  crediting  the  accounts  therein: 
"Such  accounts  have  been  often  held  by  this 
court  binding  on  both  creditors  and  distribu- 
tees, so  far  as  to  be  prima  facie  evidence, 
although  they  may  not  know  of  them  when 
made."  See,  also,  Vance's  Adm'r  v.  Vance's 
Distributees,  5  T.  B.  Mon.  521,  and  Calvert 
T.  Holland,  9  B.  Mon.  458. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  lower  court 
to  enter  Judgment  in  favor  of  appellant  tor 
$1,000,  and  for. further  proceedings  consis- 
tent herewith. 


INGRAM  V.  COVINGTON,  F.  &  A.  RT. 
CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  29, 1905.) 
Bjxeask-Contsstino  Vaju'ditt— Conditions 

Pbecedbnt. 

Where  one  injured  by  negligence  of  his 
roaster  is  given  money  by  the  latter  as  a  dona- 
tion on  account  of  his  poverty  and  helpless 
condition,  and  signs  a  receipt  therefor,  and 
thereafter  the  master,  without  his  consent, 
knowledge,  or  authority,  writes  in  above  his 
signature  a  settlement  of  bia  claim  in  con- 
sideration of  such  money,  he  need  not,  before 
bringing  action  for  the  Injuries,  return  or 
tender  the  money  received,  as  in  case  of  a  settle- 
ment or  compromise  obtained  by  fraud. 


Appeal  from  Circuit  Court,  Fleming  County. 
"Not  to  be  (^cially  reported." 
Action  by  0.  B.  Ingram  against  the  Cov- 
ington,   Flemingsburg    &    Ashland   Railway 
Company.    Judgment  for  defendant    Plain- 
tiff appeals.    Reversed. 

W.  G.  Dearing  and  O.  R.  Bright,  for  ap- 
pellant   Jno.  P.  McCartney,  for  appellee. 

NUNN,  J.  On  November  29,  1904,  the  ap- 
pellant filed  this  action  in  the  Fleming  cir- 
cuit court  against  the  appellee,  alleg^g  In 
substance  that  on  the  1st  day  of  January, 
1004,  be  was  an  employ^  of  the  appellee 
in  the  capacity  of  carpenter;  that  be  was 
employed  to  assist  in  building  an  engine 
house  in  the  city  of  Flemingsburg,  and  was 
working  upon  a  scaffold,  and  while  so  en- 
gaged the  scaffold  fell,  and  caused  him  to 
fall  a  distance  of  16  feet  to  the  ground, 
and  heavy  timbers  fell  upon  him,  which 
seriously  injured  him,  and  be  has  ever  since 
suffered  severe  pain,  and  his  injuries  were 
permanent  He  alleged  that  at  the  time  he 
was  ordered  to  go  upon  the  scaffold  that 
the  same  was  in  an  unsafe  and  dangerous 
condition,  and  this  was  unknown  to  him, 
but  was  known  by  appellee,  or  could  have 
been  known  by  it  by  the  exercise  of  ordinary 
care. 

The  appellee  answered,  controverting  all 
the  allegations  of  the  petition,  and  alleged 
contributory  negligence,  and  then  pleaded 
a  compromise  and  settlement  for  the  injuries 
set  forth  in  the  petition,  and  with  its  an- 
swer filed  the  following  writing  as  evidence 
of  the  compromise: 

"Having  been  injured  January  1st  1904, 
by  a  fall  from  a  scaffold  while  at  work 
on  the  C.,  F.  ft  A.  R.  R.  Co.'s  car  shops, 
and  this  the  8th  day  of  October,  1004,  nine 
months  after  my  accident  fully  realizing 
my  condition  and  probable  chances  of  re- 
covering, I  hereby  release  the  C,  F.  ft  A. 
R.  R.  Co.  from  any  and  all  claims  I  have 
or  may  have  against  them  on  accoimt  of 
the  accident  as  noted  above,  and  any  and 
all  conditions  and  circumstances  that  may 
result  from  it  In  consideration  I  hereby 
acknowledge  receipt  of  one  hundred  dollars 
given  me  in  hand  today  and  other  consid- 
erations given  me  heretofore. 

"Examined  and  found  correct 

"N.  S.  Dudley. 

"Approved  for  payment 

"Received  of  Covington,  Flemingsburg  ft 
Ashland  Ry.  Co.  one  hundred  no/100  dollars 
in  full  of  above  account 

"O.  B.  Ingram." 

It  also  alleged  that  the  appellant  had  not 
returned  or  offered  to  return  this  money  to  It, 
nor  made  a  tender  of  same,  and  pleaded  this 
in  bar  of  appellant's  right  to  maintain  this 
action. 

The  appellant  by  a  reply  controverted  all 
the  affirmative  allegations  of  the  answer, 
and  in  addition  pleaded  tha  fallowing  with 
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reference  to  the  compromise :  "The  plaintiff 
further  replies  to  the  fourth  paragraph  of 
the  answer,  and  says  It  Is  true  that  he  receiv- 
ed the  one  hundred  dollars  and  other  money 
from  the  officers  and  agents  of  the  defendant, 
but  he  avers  and  charges  that  the  same  was 
given  to  him  as  a  donation  and  to  assist  the 
plaintiff  during  his  Injury  and  suffering,  and 
that  a  part  of  same  was  given  him  under  the 
express  understanding  that  it  was  for  wages 
which  he  would  have  earned  during  the  con- 
struction of  the  engine  house  if  he  had  not 
been  Injured.  Plaintiff  says  that  he  was  and 
Is  a  poor  man  with  a  family,  and  entirely 
dependent  upon  his  dally  wages  for  a  sup- 
port for  himself  and  family,  and  that  this 
fact  was  known  to  the  officers  and  agents  of 
the  defendant,  and  that  it  was  under  these 
circumstances  that  the  defendant  did  assist 
him.  He  further  states  that  be  did  sign  a 
receipt  for  one  hundred  dollars,  and  that 
there  was  no  writing  in  same  stating  any- 
thing about  any  compromise  or  settlement  or 
release ;  that  it  was  a  simple  receipt  for  one 
hundred  dollars;  that  be  bad  signed  similar 
receipts  before  upon  the  receipt  of  money 
donated  as  aforesaid.  He  further  states  that 
the  following  language  was  not  in  the  receipt 
when  he  signed  same,  and  was  not  intended 
by  the  parties  to  be  In  same,  to  wit :  'Having 
been  Injured  January  Ist,  1904,  by  a  fall  from 
a  scaffold  while  at  work  on  the  C,  F.  &  A. 
R.  R.  Co. '8  car  shops,  and  this  the  8th  day 
of  October,  1904,  nine  months  after  my  ac- 
cident, fully  realizing  my  condition  and 
probable  chances  of  recovering,  I  hereby  re- 
lease the  C,  F.  &  A.  R.  R.  Ck>.  from  all  and 
any  claims  I  have  or  may  have  against  them 
on  account  of  the  accident  as  noted  above, 
and  any  and  all  conditions  and  circumstances 
that  may  result  from  it  In  consideration 
I  hereby  acknowledge  receipt  of  one  hundred 
dollars  given  me  in  hand  to-day  and  other 
considerations  given  me  heretofore.'  He 
states,  and  so  charges,  that  the  above  was 
written  In  the  receipt  above  his  signature 
after  be  had  signed,  and  without  his  knowl- 
edge, authority,  or  consent,  and  that  the  same 
was  In  fraud  of  his  rights,  and  that  the  same 
Is  a  fraud ;  that  the  receipt  which  he  did 
sign  was  a  printed  form,  and  it  bad  only 
the  one  hundred  dollars  In  the  printed  part 
when  he  signed  it,  and  that  the  above  lan- 
guage was  not  in  it ;  that  the  paper  on  which 
the  receipt  for  $100.00  was  written  was  one 
of  defendant's  billheads,  and  that  there  was 
a  blank  space  of  about  four  to  six  inches 
above  the  printed  form,  which  is  near  the 
bottom  of  same,  and  at  the  time  plaintiff 
signed  said  receipt  no  such  language  as  now 
appears  was  written  thereon ;  that  said  space 
was  entirely  blank." 

The  appellee  filed  a  demurrer  to  this  para- 
graph of  the  reply  and  the  court  sustained 
it.  The  appellant  refusing  to  plead  further, 
the  court  dismissed  his  petition,  and  he  has 
appealed. 

We  are  at  a  loss  to  understand  the  action 


of  the  court  in  this  matter.  Api>enee's  coun- 
sel cites  the  case  of  Louisville  &  Nashville 
Railroad  Co.  v.  McElroy,  100  Ky.  158,  37 
S.  W.  844,  as  authority  for  the  court's  action, 
In  which  case  It  was  in  effect  decided  that 
where  a  party  made  a  compromise  or  settle- 
ment of  a  claim  like  the  one  at  bar,  and  receiv- 
ed a  consideration,  he  must  return  or  tender 
the  consideration  received  before  being  permit- 
ted to  maintain  an  action  for  damages  for  the 
injuries  received.  This  is  true,  althoogb  the 
compromise  or  settlement  was  obtained  by 
the  fraud  of  the  other  party.  But  that  case 
Is  unlike  this.  Here  the  party  denies  tbnt 
the  compromise  and  settlement  was  made. 
The  substance  of  bis  plea  is  non  est  factum. 
He  avers  that  part  of  the  writing  with  refer- 
ence to  a  compromise  and  settlement  of  his 
claim  for  injuries  was  fraudulently  inserted, 
after  he  had  signed  the  paper,  without  bis 
authority,  knowledge,  or  consent;  and  by 
appellee's  demurrer  to  this  paragraph  of  tbe 
reply,  these  allegations  stand  admitted.  It 
was  also  admitted  by  the  demurrer  that  the 
$100  received  was  given  to  him  aa  a  dona- 
tion, part  of  It  considered  as  wages;  the 
donation  being  made  on  account  of  his  pover- 
ty and  helpless  condition,  which  was  known 
by  appellee's  officers  and  agents.  This  being 
true,  it  certainly  was  not  incumbent  on  the 
appellant  to  return  gifts  and  wages  made 
and  paid  to  him  before  he  could  maintain  bis 
action.  The  facts  of  this  case  are  unlike 
those  cited  in  the  case  supra.  Tbe  principles 
announced  in  the  case  of  McGlU  v.  L.  ft  N. 
R.  R.  Co.,  70  S.  W.  1048,  24  Ky.  Law  Rep. 
1244,  are  applicable  to  the  case  at  bar. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  omaistent 
herewith. 


BURGER  V.  ALLEN. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1905.)- 

Afpbai.  —  Review  of  Facts  —  Sttccessive 
Verdicts  ob  Findings. 
Where  plaintiff  had  obtained  a  verdict 
sustaining  his  claim  on  a  former  trial,  and  on 
a  retrial,  after  reversal,  evidence  sustaining 
his  claim  was  introduced  and  the  commissioner 
found  for  him,  and  the  court  overruled  excep- 
tions to  the  commiBsioner's  report  and  entered 
judgment  for  plaintiff,  the  Court  of  Appeals 
will  not  again  reverse  tbe  case. 

Appeal  from  Circuit  Court,  Martin  County. 

"Not  to  be  officially  reported." 

Action  by  Amos  Alien  against  Louis  Burg- 
er. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Worthington  &  Cochran  and  A.  Copley,  for 
appellant  Hager  &  Stewart  and  Kirk  i 
Kirk,  for  appellee. 

NUNN,  J.  This  la  the  second  appeal  of 
this  case.  For  the  facts  in  issue  and  tbe 
history  of  the  case  we  refer  to  that  npinioD 
in  71  S.  W.  641,  24  Ky.  Law  Rep.  1418. 
The  case  was  reversed  then^jSor^tiM  reason 
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that,  in  the  opinion  of  this  court,  the  Items 
of  account  were  so  numerous  and  compli- 
cated that  the  Jury  could  not  well  try  them, 
and  for  the  further  reason  that  the  lower 
court  erred  In  giving  an  Instruction  to  the 
Jury  with  reference  to  the  powers  of  the 
agent  of  appellant  to  employ  the  appellee  to 
sell  the  gas  and  oil  under  the  land  of  appel- 
lant The  case  "  was  reversed,  with  direc- 
tions to  the  lower  court  to  transfer  it  to 
equity  and  refer  it  to  a  commissioner  for 
a  report  as  to  the  state  of  accounts  exist- 
ing between  the  parties.  This  was  done, 
and  the  commissioner  toolc  proof  and  made 
a  report,  showing  that  the  appellant  was 
indebted  to  appellee  in  the  sum  of  $1,460.15. 
Exceptions  were  filed  to  this  report,  and  the 
(jourt  overruled  same  and  rendered  Judgment 
in  favor  of  appellee  for  that  amount,  from 
which  Judgment  appellant  appeals. 

There  was  evidence  introduced  sustaining 
appellee's  claim,  and  we  are  unwilling  to 
reverse  the  case  again,  as  the  appellee  has 
liad  one  verdict  of  the  Jury,  the  report  of 
the  master  commissioner,  and  the  judgment 
by  the  court  sustaining  his  claim.  Where- 
fore the  Judgment  is  affirmed. 


HAYCRAFT  v.  DUVALIi. 
I  Court  of  Appeals  of  Kentucicy.    Dec.  5,  1906.) 
1.  EBtopfeI/ — Equitable  Bstopfei.. 

Where  a  vendee  in  a  conveyance  procured 
the  vendor  to  make  a  deed  to  one  to  whom  the 
vendee  had  sold  the  land,  the  vendee  was  es- 
topped to  set  np  his  older  deed  as  against  Uie 
purchaser  from  him. 

-.    Yen  DOB     AMD     PtraOHASKB  —  ESTOPPEI,     TO 

Dkny  Obantok's  Title. 
One    who   entered   Into   pogsesaion  of   land 
under  another,  looking  to  him  for  title,  could 
not  dispute  the  title  of  his  vendor. 

[Iki.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Pnrchaser,  §S  381,  3S2.1 

Appeal  from  Circuit  Court,  ESdmonson 
County. 

"Not  to  be  ofllcially  reported." 

Action  by  John  Duvall  against  John  Hay- 
i-raft.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

>Ulton  Clark  and  Wortham  &  Clark,  for 
.ippellant.     M.  M.  Logan,  for  appellee. 

HOBSON,  a  J:  R.  L.  Haycraft  sold  and 
conveyed  to  John  Haycraft  the  land  in  con- 


troversy. John  Haycraft  sold  the  land  to 
Eugene  Meredltti,  and  then  had  R.  I>.  Hay- 
craft to  make  Meredith  a  deed.  The  pur- 
pose of  this  apparently  was  to  save  the  re- 
cording of  two  deeds.  Eugene  Meredith  by 
parol  sold  the  land  to  R.  C.  Meredith.  R.  O. 
Meredith  by  parol  sold  It  to  Jolm  Duvall, 
and  he  thereafter  by  verbal  contract  sold  it 
to  John  Haycraft,  who  had  originally  bought 
It  from  R.  L.  Haycraft.  John  Haycraft  paid 
Duvall  $72.90  on  the  land  and  entered  into 
possession  of  it  After  he  got  Into  posses- 
sion he  declined  to  pay  the  remainder  of  the 
purchase  money  and  set  up  claim  to  it  under 
the  deed  which  R.  L.  Haycraft  bad  origlnaiiy 
made  to  him  and  which  he  had  caused  ta 
be  recorded.  According  to  the  evidence  the 
trade  between  John  Duval  i  and  John  Hay- 
craft was  made  in  February,  1904.  On  Jan- 
uary 20,  1904,  Eugene  Meredith  and  wife 
executed  a  deed  to  John  Duvall  for  the  land. 
The  deed  from  R.  L.  Haycraft  to  John  Hay- 
craft for  the  land  was  made  in  March,  1902, 
and  betote  the  deed  from  R.  L.  Haycraft  to 
Eugene  Meredith,  which,  as  stated,  was  made 
to  ESugene  Meredith  by  R.  L.  Haycraft  at 
John  Haycraft's  request  and  procurement 
John  Haycraft  refusing  to  comply  with  the 
verbal  contract  and  claiming  to  be  the  owner 
of  the  land  in  his  own  right  John  Duvall 
on  May  9,  1904,  filed  this  action  against  him 
to  recover  the  land  and  damages  for  its  de- 
tention. The  suit  was  brought  in  equity, 
and  on  final  hearing  the  court  adjudged  to 
John  Duvall  the  possession  of  the  land,  and 
John  Haycraft  appeals. 

While  John  Haycraft  holds  the  first  deed, 
from  R.  L.  Haycraft,  he  procured  R,  L.  Hay- 
craft to  make  the  second  deed  to  Eugene 
Meredith,  to  whom  he  had  sold  the  land, 
and  he  Is  therefore  estopped  to  set  up  his 
older  deed  as  against  his  own  vendee,  Mere- 
dith, to  whom  he  procured  R.  L.  Haycraft 
to  make  the  second  deed,  and  who  was  in 
possession.  Eugene  Meredith  conveyed  the 
land  to  John  Duvall,  who  had  entered  under 
him,  and  Duvall,  being  In  possession,  verbal- 
ly sold  the  land  to  John  Haycraft  and  de- 
livered the  possession  to  him.  John  Hay- 
craft having  entered  under  Duvall  and 
looking  to  him  for  title,  cannot  dispute  the 
title  of  his  vendor,  and  is  therefore  estopped 
to  set  up  against  him  the  old  deed  whicti. 
he  had  obtained  from  R.  L.  Haycraft 

Judgment  affirmed. 
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BELL    T.    HATFIELD. 
(Court  of  Appeals  of  Kentucky.    Not.  29, 1905.) 

1.  Sates— Delitebt—Rkaborable  Time. 

A  contract  for  the  sale  of  cattle,  requiring 
delivery  on  a  certain  day  or  witliin  a  few  days 
thereafter,  expires  within  a  reasonable  timet 
after  the  day  specified. 

2.  Sams— REiaoiES    or   Seuleb— AcnoK   tob 

BBEACK    or    CONTaAOI  —  COWDITIOHB    Pbe- 
CEDEira--TENDEB. 

Where  a  contract  for  the  sale  of  cattle 
required  delivery  on  a  specified  day  or  within 
a  few  .days  thereafter,  the  buyer  to  notl^  the 
seller  of  the  day  when  be  would  receive  the 
cattle,  a  tender  by  the  seller  was  not  a  con- 
dition precedent  to  an  action  for  breach  of  the 
contract;  the  buyer  not  having  designated  any 
day. 

3.  Same— Meabttbe  or  Damages. 

Where  a  contract  for  a  sale  of  cattle  re- 
auired  delivery  at  a  certain  place  on  a  speci- 
fied day  or  within  a  few  days  thereafter,  the 
day  to  be  designated  by  the  buyer,  but  he 
failed  to  name  a  day,  in  an  action  for  breach 
of  the  contract  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the 
market  value  of  the  cattle  at  the  place  of  de- 
livery on  or  within  a  few  daya  after  tiie  date 
specified. 

4.  AppeaI/— Habmless  Bbbob— Instbtjotions. 

Under  Civ.  Code  Prac.  S  134,  providing 
that  no  judgment  shall  be  reversed  for  any 
error  not  affecting  the  substantial  rights  of  the 
adverse  party,  an  erroneous  instruction  on  the 
measure  of  damages,  shown  by  the  verdict  of 
the  jury  to  have  lieen  harmless,  is  no  ground 
for  reversal. 

Appeal  from  Oircnit  Court,  Hardin  County. 

"To  be  officially  reported." 

Action  by  J.  R.  Hatfield  against  Sam  Bell. 
From  a  judgment  in  favor  of  plaintlfl,  de- 
fendant appeals.    Affirmed. 

O'Meara  &  James,  for  appellant  Springs 
ft  Halbert,  for  appellee. 

O'REAR,  3.  Appellee  sued  appellant  to 
recover  damages  upon  a  breach  of  contract 
for  the  Bale  of  cattle.  Appellee,  as  owner 
of  25  cattle  known  as  "feeders,"  sold  them 
to  appellant  at  4  cents  a  pound,  to  be  deliv- 
ered at  East  View,  some  miles  distant  from 
appellee's  place,  on  or  about  September  1st, 
"with  a  few  days  to  play  on."  Appellant 
was  to  notify  appellee  of  the  day  he  would 
receive  them,  and  appellee  whs  to  "dry  lot" 
the  cattle  the  night  before.  This  term  Is 
agreed  to  mean  that  the  cattle,  the  night 
before  they  were  to  be  weighed  and  delivered, 
were  to  be  placed  In  a  dry  lot.  without  feed 
or  water  till  weighed.  Appellant  failed  to 
notify  appellee  of  a  time  when  be  would  re- 
ceive the  cattle.  They  were  not  delivered  In 
consequence,  nor  was  there  a  tender  of  them 
by  appellee.  This  suit  was  brought  to  recov- 
er of  appellant  the  difference  between  the 
contract  price  and  the  market  value  of  the 
cattle  on  or  about  September  1st,  the  time 
when  they  were  to  have  been  received. 

The  controlling  question  Is  whether  a 
tender  of  the  cattle  by  the  seller  was  neces-" 
sary  to  entitle  him  to  maintain  his  action 


against  the  purchaser  for  a  breach  of  the 
contract  The  seller's  right  to  demand  the 
purchase  price  of  the  cattle  was  dependent  on 
his  delivery  of  them  at  the  time  and  place 
stipulated  in  the  contract  He  mnst  be,  not 
only  able  to  comply,  but,  unless  excused  by 
the  buyer,  mnst  offer  to  comply,  by  bringing 
the  cattle  to  the  appointed  place  of  delivery. 
In  this  case  the  seller  was  able  and  willing 
to  comply,  but  did  not  offer  to  do  B6i  Which 
brings  the  case  up  to  whether  there  was  an 
excusing  of  the  seller  by  the  buyer.  The 
law  never  requires  a  vain  thing..  When  the 
buyer  declines  to  receive  the  property,  or 
repudiates  the  contract  before  the  time  of 
delivery,  a  tender  would  be  unnecessary,  be- 
cause useless.  Although  the  buyer  niigbt 
have  changed  his  mind  If  the  goods  had  been 
delivered  at  the  time  and  place  fixed  in  the 
contract,  yet  it  does  not  lie  in  his  mouth  to 
say  so,  having  previously  declined  .and  there- 
by put  his  adversary  off  guard.  He  would 
not  be  allowed  to  play  fast  and  loose  with 
the  contract  In  that  way.  So,  when  be 
absents  himself  from  the  place  of  delivery, 
making  a  tender  futile,  the  other  party  is 
absolved  from  making  the  tender.  The  office 
of  the  tender  is  to  give  the  other  contracting 
party  an  actual  chance  to  comply  with  the 
contract  It  would  be  as  vain  to  tender 
cattle  at  the  agreed  place  and  time,  when  the 
purchaser  had  purposely  absented  himself 
and  had  no  representatlTe  there  to  receive 
them,  as  to  tendw  them  when  he  had  previ- 
ously repudiated  the  contract  <iud  declared 
he  would  not  accept  them.  As  appellant  was 
absent  from  the  place  of  delivery  on  every  day 
when  a  tender  of  the  cattle  could  have  been 
made  to  htm  under  the  contract  and  had  no 
one  there  to  represent  blm  li^  receiving 
and  paying  for  the  cattle,  appellee  was  not 
bound  to  go  to  the  trouble  and  expense  of 
doing  a  thing  that  could  serve  no  useful  or 
sensible  purpose,  and  drive  the  cattle  down 
there,  to  be  again  driven  baick. 

Appellee  insists  that  the  case  comes  within 
the  principle  of  Chandler  v.  Robertson,  9 
Dana,  291,  and  Sousely  v.  Burns'  Adm'r,  10 
Bush,  87.  In  those  cases  the  time  of  delivery 
was,  say,  from  the  lOtb  to  the  20tta  of  the 
montb,  at  the  buyer's  option.  It  was  held 
that  the  buyer  had  the  option  only  of  select-, 
ing  a  day  between  the  two  extremes  fixed  by 
the  contract  failing  which  the  contract  itself 
fixed  the  last  day  unconditionally  for  the  de- 
livery, and  that  a  failure  to  tenAer  the 
property  on  that  day,  absolved  the  buyer  from 
liability  upon  the  contract.  This  case  differs 
from  the  two  just  cited  in  that  there  is  no 
time  fixed  by  the  contract  when  the  cattle 
were  to  be  delivered.  While  it  was  to  be 
within  a  few  days  after  September  lat,  to  be 
fixed  upon  by  the  buyer,  of  which  be  was  to 
give  the  seller  timely  notice,  there  was  no  day. 
in  the  absence  of  such  notice,  when  the  seller 
could  have  driven  his  stock  to  East  View  and 
have  rightfully  demanded  that  they  be  then 
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accepted.  Nor  was  there  anj  day  wblcfa  he 
be  conld  bave  safely  or  reasonably  selected  as 
the  last  day  within  which  he  conld  assume 
that  the  buyer  would  exercise  his  right  to 
demand  the  cattle  Of  course,  the  contract 
would  expire  within  a  reasonable  time  after 
September  1st  Neither  party  could  Indefi- 
nitely prolong  it  and  visit  the  consequences 
upon  the  other.  When  could  the  vendor  bave 
taken  the  cattle  to  Bast  View,  in  the  absence 
of  notice,  expecting  to  find  the  vendee  there 
to  take  them?  The  whole  object  of  taking 
the  cattle  there  was  to  actually  deliver  them 
to  the  purchaser  and  get  the  money  for  them. 
To  have  required  the  vendor  to  have  driven 
them  back  and  forth  every  day  until  the 
utmost  limit  within  whlcli  the  vendee  might 
rightfully  have  demanded  their  delivery  was 
never  thought  of.  No  more  was  it  contem- 
plated tliat  the  vendor  should  take  the  hazard 
of  not  finding  the  vendee  there  to  take  than. 
A  Talld  contract  may  be  made  determi- 
nable upon  a  contingency  or  event,  although 
Its  happening  may  depend  solely  upon  an 
act  to  be  done  by  one  of  the  parties.  An 
agreement  to  pay  money  or  deliver  goods  on 
demand,  or  on  so  many  days'  notice,  or 
a  lease  of  property  on  similar  terms,  would 
not  be  bad  for  Indeflnlteness.  The  law  sup- 
plies by  implication  the  coiresponding  neces- 
sary obligations  to  effectuate  the  legal  in- 
tention of  the  parties.  For  example,  If  the 
promisor  removes  himself,  or,  though  not  by 
his  own  Volition,  Is  so  removed  that  demand 
cannot  be  made  of  him,  the  law  gives  to 
his  agreonent  the  construction  tliat  he 
would  pay  or  deliver  the  property  without 
demand  In  that  event  In  the  case  at  bar 
appellant  agreed  to  receive  and  pay  for  the 
cattle  within  a  few  days  after  September 
1st  He  likewise  agreed  to  select  a  day 
corresponding  to  the  time  covered  by  the 
contract,  and  to  notify  appellee  of  the  fact, 
so  that  the  latter  could  deliver  the  cattle. 
His  failure  to  select  the  day  and  to  give 
notice  is  equivalent  to  a  waiver  by  him  of 
a  tender,  because  be  has  rendered  it  impos- 
sible to  make  him  a  reasonable  tender.  His 
covenant  to  pay  for,  and  appellee's  to  deliv- 
er, the  cattle,  were  mutual  and  dependent 
npon  each  other.  While  neither  could 'en- 
force the  contract  without  being  ready  and 
willing  to  do  his  part  yet  upon  appellant 
was  the  first  obligation,  that  of  notification. 
The  sale  was  not  conditional.  It  was  not 
an  option  to  buy.  It  was  an  outright  pur- 
chase. The  terms  of  payment  were  not  In- 
definite, but  were  certain  and  fixed.  The 
property  to  be  sold  was  agreed  on  and  sped- 
fled.  The  place  of  delivery  was  fixed.  The 
time  of  delivery  was  also  fixed,  except  that  it 
should  be  about  a  certain  time,  sooner  or 
later,  tbM«after  by  a  few  days,  which  the 
vendee  was  to  give  notice  of.  His  giving  the 
notice  was  a  condition  precedent  to  his  right 
to  demand  a  tender  of  the  cattle  on  any 
partlcDiar  day,  but  it  was  not  a  condition 
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at  ail  to/ his  liability  to  ultimately  take 
and  pay  tor  the  cattie.  The  law  npon  this 
branch  of  the  case  is  well  summed  up  in 
Turner  v.  Johnson,  7  Dana,  437,  in  these 
words:  "If  there  be  mutual  covenants  or 
undertakings,  to  be  performed  at  the  same 
time,  either  of  the  parties,  to  sustain  an 
action,  must  aver  a  tender.  If  both  cove- 
nants are  to  I>e  performed  simultaneously; 
but  the  first  act  is  to  be  performed  by  the 
defendant,  the  plaintiff  may  sustain  his 
action  by  averring  readiness." 

The  correct  measure  of  damages  in  this 
case  Is  the  difference  between  the  contract 
price,  |4  per  hundredweight,  and  the  market 
value  of  the  cattie  on  the  market  at  Bast 
View  on  or  within  a  few  days  after  Septem- 
ber 1,  1904,  which  was  shown  by  the  evi- 
dence to  be  $2.86  per  hundredweight  The 
coiurt  gave  the  Jury  this  measure  in  an 
instruction,  but  added,  "and  may  also  in 
your  discretion  find  for  plaintiff  such  other 
damages  as  he  sustained  by  breach  of  the 
contract,  not  exceeding,"  etc.  There  was 
nothing  in  the  case  to  support  the  last  clause 
of  the  instruction,  and  It  should  not  bave 
been  given.  The  verdict  of  the  Jury  shows 
to  a  certainty  that  nothing  was  found  for 
the  plaintiff  under  the  objectionable  clause 
of  the  instruction.  The  weight  of  the  cat- 
tie  was  stated  In  the  evidence,  about  which 
there  was  no  dispute.  $1.15  per  hundred- 
weight the  difference  between  the  contract 
and  the  market  price,  at  the  weights  shown 
by  the  evidence,  tallies  exactiy  with  the 
verdict  of  the  Jury.  Thereby  the  error  in 
the  induction  is  shown  to  have  .been  harm- 
lessy^hich,  under  the  provision  of  section 
13*'^Df  the  Civil  Code  of  Practice,  this  court 
is  bound  to  ignore. 

Judgment  affirmed. 


DRAKB   et  nx.    v.    BLACK   DIAMOND 

COAL  ft  MINING  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  S.  1905.) 

1.  Mikes  and  Minebals — Lkase — AonON  roB 
Bbeace — Evidence. 

A  mining  lease  required  the  leasees  to  use  a 
bar  screen  of  certain  mesh  and  provided  for 
payment  of  royalty  on  all  coal  that  did  not 
pass  through  the  screen.  Without  the  lessor's 
consent  the  lessees  substituted  a  shaker  screen, 
and  the  lessors  sued  to  restrain  the  use  of  the 
shaker  screen  and  for  damages  resulting  from 
its  use.  Held,  that  evidence  to  show  the  quan- 
tity of  coal  on  which  royalty  was  payable  pro- 
duced at  an  adjacent  mine  working  the  same 
vein  by  the  use  of  the  bar  screen,  as  compared 
with  the  shaker  screen  used  by  the  lessees,  was 
admissible ;  it  appearin([  that  the  witnesses  had 
made  a  test  by  measurmg  the  capacity  of  the 
lessees'  can  and  likewise  the  capacity  of  the 
cars  at  the  adjacent  mine. 

2.  Mines  asd  Mihxbals — ^Lkabx — Bbxaoh — 
Change  of  Scbxxns— Bstofpei.. 

A  mining  lease  required  the  lessees  to  use 
a  bar  screen  of  certain  mesh,  and  provided  for 
payment  of  royalty  on  all  coal  that  did  not  pass 
through  the  screen.  Without  the  lessor's  con- 
soit  Uie  lessees  substituted  a  shaker  screen  of 


Digitized  by 


Google 


546 


89  SOUTHWESTERN  BEPOBTEB. 


(Ky. 


larger  mesh.  Held,  that  the  lesson  were  en- 
titled to  have  the  coal  pass  over  the  1)ar  screen, 
the  use  of  the  shaker  screen  without  the  con- 
sent of  the  lessors  being  a  violation  of  the  lease, 
and  the  lessees  could  not  contend  that  the  shak- 
er screen  should  be  permitted  to  be  used,  be- 
cause they  had  expended  a  considerable  sum  of 
money  in  making  the  change  of  screens. 
3.  Injunction  —  Gbounds  —  Pbevention  of 
Multiplicity  of  Suits. 
A  mining  lease  required  the  lessees  to  use 
a  bar  screen  of  certain  mesh,  and  provided  for 
payment  of  royalty  on  all  coal  that  did  not  pass 
through  the  screen.  Without  the  lessors'  con- 
sent the  lessees  substituted  a  shaker  screen  of 
larger  mesh.  Held,  that  injunction  was  the 
proper  remedy  for  the  lessors,  on  account  of  the 
rauitiplicity  of  actions  they  would  have  to  in- 
stitute and  the  impossibility  of  arriving  at  a 
correct  estimate  of  the  actual  loss  sustained. 

Appeal  from  Circuit  Court,  Muhlenburg 
County. 

"Not  to  be  oflScIally  reported." 

Injunction  by  John  R.  Drake  and  wife 
against  the  Black  Diamond  Coal  &  Mining 
Company.  From  a  judgment  dismissing  the 
action,  plaintiffs  appeal.     Reversed. 

B.  T.  Thomas,  Jr.,  and  Sims  &  Grider,  for 
appellants.    Newton  Belcher,  for  appellee. 

NUNN,  J.  The  appellants,  John  R.  Drake 
and  his  wife,  on  the  27th  of  December,  1887, 
leased  to  James  T.  Pierce  and  H.  W.  Buttorf , 
for  a  term  of  50  years,  the  exclusive  right 
and  privilege  of  mining  coal  from  under  cer- 
tain lands  owned  by  them  In  Muhlenburg 
county.  Pierce  and  Buttorf,  in  consideration 
for  the  lease,  agreed  to  pay  to  the  appellants 
a  royalty  of  3  cents  per  ton  for  all  market- 
able lump  coal  (nut  and  slack  not  to  be 
paid  for)  that  they  should  mine  from  this 
land  and  which  should  be  screened  over  a 
1%-lnch  screen,  which  royalty  was  to  be  paid 
monthly.  Pierce  and  Buttorf  sold  and  trans- 
ferred this  lease  and  all  the  rights  which  they 
held  thereunder  to  the  appellee,  the  Black 
Diamond  Coal  &  Mining  Company,  which  ha^ 
since  that  time  been  operating  the  mines. 
It  appears  that  the  appellee  did,  until  the  2d 
of  September,  1901,  use  the  character  of 
screen  provided  for  in  the  contract,  a  1%-liich 
bar  screen,  at  which  time  the  appellee,  with- 
out the  consent  of  the  appellants,  removed 
the  1%-lnch  bar  screen  and  substituted  there- 
for what  is  known  as  the  "shaker  screen." 
The  proof  shows  that  the  bar  screen  was 
about  12  feet  long,  5  feet  wide,  and  consisted 
of  Iron  bars  or  slats  running  lengthwise  of  the' 
screen,  1%  inches  apart,  being  braced  at  in- 
tervals to  prevent  the  bars  from  springing 
apart.  This  screen  was  stationary,  and  in- 
clined at  an  angle  of  about  28  degrees  or  30 
degrees,  and  the  coal  dumped  from  the  cars 
upon  it,  and  all  coal  which  passed  over  It 
without  going  through  was  deemed  mer- 
chantable lump  coal,  and  that  which  passed 
through  was  nut  and  slack.  It  i  appears 
from  the  proof  that  the  shaker  screen, 
substituted  for  the  old  bar  screen,  is  a 
slab  of  Irdn  or  steel  12  feet  long,  near  5 
feet   wide,   perforated    into   a   network    of 


circular  holes  %  of  an  inch  apart  and  2\i 
inches  in  diameter.  This  screen  was  In- 
clined at  an  angle  of  about.  14  degrees,  and  is 
shaken  laterally  by  machinery  while  the  coal 
which  is  dumped  upon  it  is  passing  over  It 
The  appellants  protested  against  the  use  of 
this  shaker  screen  by  the  appellee,  and  re- 
guested  it  to  remove  it  and  replace  the  1%- 
inch  screen  provided  for  in  the  contract 
This  the  appellee  refused  to  do,  and  this  ac- 
tion was  instituted  by  appellants  to  enjoin 
the  appellee  from  the  further  use  of  the 
shaker  screen  and  to  recover  the  sum  of  $400 
in  damages  sustained  by  reason  of  the  use 
of  the  shaker  screen.  The  appellee  answoed, 
and  alleged  that  the  shaker  screen  was  bene- 
ficial to  appellants,* as  it  produced  more  lump 
coal  tiian  the  bar  screen.  Appellants  trav- 
ersed this.  On  the  trial  the  court  dismissed 
the  appellants'  action,  and  they  bare  ap- 
pealed. 

The  appellants  introduced  many  practical 
miners  as  witnesses,  who  worked  in  appel- 
lee's mine  when  the  bar  screen  was  in  use 
and  also  since  the  shaker  screen  has  beat  in 
uie.  They  all  agree  that  the  bar  screen 
produced  more  lump  coal  than  the  present 
screen.  They  varied  in  their  estimate  from 
200  to  400  pounds  on  each  of  the  small  cars 
used  in  the  mine.  Several  of  appellants'  wit- 
nesses were  "check  welghmen"  at  appellee's 
mine,  who  corroborated  the  statements  of  the 
miners.  The  appellant  and  some  other  wit- 
nesses made  a  test  by  measuring  the  capaci- 
ty of  appellee's  cars  and  likewise  the  capacity 
of  the  cars  at  an  adjacent  mine,  both  mines 
working  the  same  vein  of  coal ;  the  adjacent 
i^lne  using  the  bar,  screen  the  same  as  sped- 
fled  in  appellants'  contract  with  appellee- 
This  test  showed  that  the  bar  screen  at  the 
'adjacent  mine  made  more  lump  coal  by  300 
or  400  pounds  per  min^s  car.  The  appel- 
lee objected  to  this  testimony  concerning  the 
test  and  the  court  sustained  its  objection. 
It  then  introduced  several  witnesses,  none 
of  whom,  however,  worked  in  the  mine.  Two 
or  three  of  them  were  persons  who  weighed 
the  lump  coal,  a  couple  of  them  "trimmed" 
the  railroad  cars  which  received  the  lump  coal 
after  It  was  screened,  and  the  others  were 
officers  of  the  company  and  persons  who  work- 
ed In  other  positions  on  the  outside.  They 
all  agreed  that  the  new  screen  produced  more 
lump  coal  than  the  old  screen.  It  was  also 
shown  by  the  proof  that  during  the  last 
years  in  which  the  bar  screen  was  In  use 
that  it  was  greatly  out  of  repair,  and  that 
when  coal  was  thrown  upon  It  the  bars 
would  spring  apart  and  get  out  of  posi- 
tion and  let  large  lumps  pass  through,  and 
it  made  less  lump  coal  than  one  of  its  kind 
in  proper  condition.  We  are  of  the  opinioD 
that  the  lower  court  erred  in  sustaining  ap- 
pellee's objection  concerning  the  test  made  by 
appellants  in  comparing  the  result  of  the  Q^:^ 
of  the  bar  screen  at  the  adjacent  mine  with 
the  shaker  at  appellee's  mine.  While  thUi 
character  of  testimony  was  not  certain  and 
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posItlTe,  it  sbonld  have  been  heard  and  con- 
sidered for  what  It  was  worth.  One  party 
claimed  that  the  shaker  screen  produced  the 
more  lamp  coal,  the  other  that  the  bar  screen 
produced  the  more,  and  each  party  had  the 
right  to  produce  any  evidence  that  tended  to 
throw  light  upon  that  question.  This  adja- 
cent mine  was  working  the  same  vein  of  coal 
and  was  provided  with  a  bar  screen  the  same 
as  was  provided  for  In  appellants'  contract 
It  used  mining  cars  of  the  same  dimensions 
as  the  appellee,  and  the  number  of  pounds  of 
lump  coal  produced  by  a  mining  car  run  over 
this  bar  screen,  compared  with  a  like  car  of 
coal  passed  over  this  shaker  screen,  tended 
to  show  the  relative  amounts  produced  by 
the  two  screens. 

We  are  of  the  opinion  that  the  evidence 
preponderates  in  favor  of  appellants'  conten- 
tion that  the  bar  screen,  such  as  is  provided 
lor  in  the  contract,  would  produce  more  lump 
coal  than  the  shaker  screen  now  in  use.  Thid 
is  apparent  for  several  reasons,  viz. :  The 
one  with  the  greater  incline  would  permit  the 
coal  to  pass  over  it  with  greater  rapidity,  and 
give  less  opportunity  for  coal  to  pass  through 
the  bars  than  one  with  a  less  Incline;  the 
stationary  one  would  produce  more  than  the 
one  in  motion,  for  the  reason  that  the  one 
that  is  shaking  would  loosen  the  small  pieces 
from  the  larger  ones  and  give  tfvery  small 
piece  an  opportunity  to  get  through  the  aper- 
tures ;  and  the  one  with  the  l)i-inch  opening 
would  permit  less  coal  to  pass  through  the 
screen  than  the  one  with  the  2%-lnch  openings. 
The  appellants  were  entitled  to  have  the  coal 
passed  over  the  character  of  screen  provided 
for  in  their  contract,  and  It  violated  its  con- 
tract when  It  changed  the  screen  without  ap- 
pellants' consent,  and  for  this  reason  it  can- 
not be  heard  to  say  that  the  screen  should 
be  permitted  to  remain  as  it  is,  because  it 
bag  expended  a  considerable  sum  of  money  in 
making  the  change  of  screens.  For  these 
reasons  the  court  should  have  granted  the 
Injimctlon  in  accordance  with  the  prayer  of 
appellants'  petition. 

We  are  of  the  opinion  that  the  appellants 
bare  sustained  damage  by  reason  of  the 
change  of  screens,  but  it  is  impossible  under 
the  evidence  to  determine  the  amount  thereof. 
To  flx  any  amount  would  be  a  mere  guess, 
and  for  tUs  reason  the  court  did  not  err  in 
refusing  to  fix  a  sum  in  damages.  The  in- 
junction Is  the  only  proper  remedy  for  ap- 
pell.ints  in  this  ease  on  account  of  the  multi- 
plicity of  actions  they  would  have  to  institute 
and  the  impossibility  of  arriving  at  a  correct 
estimate  of  the  actual  loss  sustained. 

Wherefore  the  Judgment  of  the  lower  court 
1«  reversed,  and  the  cause  remandpd  for 
further  proceedings  consistent  with  this  opin- 
ion. 


FINLBT  T.  SMITH,  County  Oerk,  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1905.) 
Appkai/— Dismissal— iNXFFKOTUAi,   Review. 

Where,  pending  an  appeal,  an  event  occurs 
which  of  necessity  renders  any  judgment  that 
might  be  pronounced  ineffectual,  the  appeal  will 
be  dismissed. 

[Bid.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  I  3122.] 

Appeal  from  Circuit  Court,  .Whitley  County. 

"Not  to  be  officially  reported." 

Suit  by  F.  W.  Flnley  against  W.  F.  Smith,  as 
county  clerk  of  Whitley  county,  and  others, 
to  restrain  the  placing  of  certain  names  on 
a  ballot  From  a  Judgment  sustaining  a  de- 
murrer to  the  petition,  plaintlfl  appeals. 
Dismissed. 

R.  S.  Rose,  for  appellant 

H0B80N,  C.  J.  F.  W.  Flnley  In  the  year 
1904  was  a  member  of  the  Republican  county 
committee  of  Whitley  county,  which  consist- 
ed of  23  persons.  The  committee  had  a  meet- 
ing in  August  1904,  at  which  it  directed  a 
primary  election  to  be  held  on  October  15, 
1804,  for  the  purpose  of  selecting  candidates 
from  the  Republican  Party  'or  the  various 
county  offices  provided  by  law  to  be  voted 
for  at  the  general  election  In  November,  1905. 
The  election  was  held  and  nominations  were 
made.  Afterwards  in  January,  190B,  Flnley 
filed  this  suit  against  the  persons  nominated 
and  the  county  court  clerk  to  restrain  the 
county  court  clerk  from  placing  their  names 
on  the  ballot  as  the  nominees  of  the  Repub- 
lican Party  at  the  November  election,  1905. 
on  the  ground  that  the  committee  which 
called  the  primary  election  was  not  legally 
constituted  and  that  the  election  was  there- 
fore void.  The  circuit  court  sustained  a  de- 
murrer to  his  petition,  and,  he  falling  to 
plead  further,  dismissed  It  at  the  February 
term,  1905.  The  record  was  filed  in  this 
court  on  March  18th,  and  was  submitted  on 
May  24th,  but  no  motion  was  made  to  ad- 
vance the  case,  and  the  attention  of  the  court 
was  not  called  to  It  in  any  way  until  it  was 
sent  out  in  the  usual  course  of  business  about 
10  days  ago  and  after  the  November  election 
had  been  held.  A  reversal  now  would  ac- 
complish nothing ;  an  affirmance  would  bene- 
fit nobody.  The  rule  is  that  where,  pending 
an  appeal,  an  event  occurs  which  of  neces- 
sity renders  any  judgment  that  might  be 
pronounced  ineffectual,  the  appeal  will  be 
dismissed.  King  v.  Tilford,  70  S.  W.  1064, 
24  Ky.  Law  Rep.  1270;  Conn  v.  ]>esha.  71  S. 
W.  513,  24  Ky.  Law  Rep.  1400.  We  will  add. 
however,  that  we  have  examined  the  peti- 
tion and  do  not  perceive  that  any  injustice 
was  done  by  the  Judgment  of  the  circuit 
court. 

Appeal  dismissed. 
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GRIMES  T.  GRIMES. 
(Court  of  Appeals  of  Kentucky.    Dec.  6, 1905.) 

1.  C!ONTBA.CT8 CONSIDEBATION PATMKNT     OT 

Another's  Debts. 
Where  the  estate  of  a  decedent  was  hope- 
lessly insolvent  and  he  left  nothing  to  bis  wid- 
ow and  children  or  creditors,  an  undertaking  of 
the  widow  to  pay  a  debt  of  the  decedent  was 
without  consideration,  although  the  creditor,  in 
reliance  on  such  undertaking,  destroyed  a  note 
given  him  by  the  decedent. 

2.  Payment — ErrEor — Invaliditt  of  Substi- 

TDTED   AOBEEMEITT. 

A  transaction  In  which  a  creditor  of  an 
insolvent  estate  destroyed  a  note  against  the 
estate,  in  reliance  on  the  widow's  note  for  the 
debt  evidenced  by  such  note,  did  not,  the 
widow's  note  being  without  consideration,  ex- 
tinguish the  creditor's  cause  of  action  against 
the  estate. 

Appeal  from  Oircnit  Court,  Franklin 
County. 

"Kot  to  be  ofiaclally  reported." 

Action  by  James  Grimes  against  Mary 
Grimes.  From  a  Judgment  for  plaintiff,  de- 
fendant apipeals.    Reversed. 

John  W.  Rodman  and  J.  H.  Polsgrove,  for 
appellant    L.  F.  Johnson,  for  appellea 

BARKER,  J.  The  appellee,  James  Grimes, 
held  a  note  against  the  estate  of  bis  dead 
brother,  Samuel  Grimes,  which  he  presented 
to  the  appellant,  Mary  Grimes,  the  widow 
of  Samuel,  and  demanded  payment,  where- 
upon she,  after  some  discussion  as  to  credits 
due,  agreed  that  the  demand  Justly  amounted 
to  $233,  and  executed  and  delivered  to  ap- 
pellee her  own  note  for  the  amount  of  the 
claim.  Appellee  tben  destroyed  the  note 
against  the  estate  of  Samuel.  Upon  appel- 
lant's failure  to  pay  In  accordance  with  the 
tenor  of  her  note,  appellee  instituted  tbls 
action  against  her  for  a  Judgment  As  a 
defense  to  tbls  action  the  appellant  pleaded 
and  relied  alone  upon  the  want  of  considera- 
tion In  the  note  sued  on.  This  was  placed 
In  Issue  by  the  reply,  and  constitutes  the 
only  Issue.  The  evidence  showed  beyond 
question  that  Samuel  Grkues  died  hopelessly 
insolvent;  that  after  the  payment  of  his 
burial  expenses  he  left  nothing  whatever, 
either  to  his  widow  and  children  or  to  bis 
creditors.  The  little  home  which  he  had  ac- 
quired by  prescription  was  mortgaged  and 
sold  to  satisfy  this  lien,  and  was  bought  In 
by  the  mortgage  creditor  for  his  debt  This 
home  was  resold  by  the  purchaser  at  Judicial 
sale  to  the  appellant  and  her  son,  the  latter 
making  the  cash  payment  of  $75  by  the 
transfer  to  the  vendor  of  a  mule,  the  price 
of  which  was  agreed  on  at  that  sum,  and 
for  the  balance  appellant  executed  her  note 
for  $75,  and  has  since  been  paying  it  off  by 
what  she  could  earn. 

A  careful  analysis  of  the  evidence  reveals 
the  fact  that  appellee  lost  nothing  by  the 
cancellation  of  his  note.  Samuel  Grimes 
was  dead,  leaving  nothing  whatever  for  his 
creditors.  The  future  could  bring  nothing  to 
appellee  from  his  original  debtor,  and  there- 
fore, aa  waa  aald  before,  be  sustained  no 


loss  by  the  cancellatton  of  Us  note.  On  the 
other  hand,  appellant  was  under  no  obliga- 
tion, legal  or  moral,  to  pay  her  husband's 
debts.  She  acquired  nothing  from  his  estate, 
and  therefore  her  undertaking  to  pay  ap- 
pellee was  nudum  pactum.  Upon  the  evi- 
dence adduced  upon  the  trial  below,  the  ap- 
pellant was  entitled  to  a  peremptory  in- 
struction to  the  Jury  to  find  for  her  upon  the 
Issue  presented.  While  a  peremptory  In- 
struction In  express  terms  waa  not  asked  for 
by  her  at  the  close  of  the  testimony.  In- 
struction No.  8,  which  was  asked  for  and  re- 
fused by  the  court,  and  which  is  as  follows: 
"If  the  Jury  believe  from  the  evidence  that 
the  estate  of  Samuel  Grimes  was  Insolvent 
and  that  at  bis  death  he  left  no  property 
subject  to  execution,  they  must  find  for  the 
defendant"— should  have  been  given. 

Appellee's  cause  of  action  against  the  es- 
tate of  his  brother  was  not  extinguished  by 
the  transaction  between  him  and  his  sister- 
in-law,  and  be  may  still  prosecute  It  In  any 
way  which  may  seem  to  him  advisable. 

The  Judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


HOIiUS  T.   WATSON. 

(Court  of  &.ppeals  of  Kentucky.    Dec.  7,  1905.) 

Continuance— Gbounds—Iixness. 

Where,  on  the  calling  of  a  cause  for  trial, 
an  affidavit  was  presented  on  behalf  of  one  of 
the  parties  that  he  was  confined  to  bis  room  by 
sickness  and  was  unable  to  attend  the  court,  in 
support  of  an  application  for  a  continuance,  it 
was  error  to  deny  the  same,  regardless  of  the 
gronnds  of  previous  continuances  on  the  appli- 
cation of  the  same  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10; 
Cent  Dig.  Ck>ntinuance,  ${  42,  147.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  between  W.  L.  Hollls  and  J.  B.  Wat- 
son. E^om  a  Judgment  In  favor  of  the  lat- 
ter, the  former  appeals.    Reversed. 

Bennett  U.  Young,  for  appellant  Lieber 
&  LlQcoln  and  O'Neal  &  O'Neal,  for  appellee. 

O'REAR,  J.  Tbls  common-law  action  bad 
been  upon  the  docket  for  about  four  years. 
It  had  been  continued  a  number  of  times  for 
appellant  Called  at  the  last  term  of  court 
for  trial,  an  affidavit  was  filed  for  continu- 
ance upon  the  ground,  among  others,  that  ap- 
pellant was  sick,  confined  to  his  room  by  his 
sickness,  and  unable  to  attend  the  court 
Whatever  may  have  been  the  grounds  of 
previous  continuances,  appellant  was  entitled 
to  be  present  at  the  trial  of  his  case,  if  pos- 
sible, and  was  not  responsible  for  the  mis- 
fortune which  had  overtaken  blm  which 
prevented  his  attendance.  The  court  is  of 
opinion  that  the  continuance  should  have 
been  granted  upon  his  showing. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  C^nir\n\o 
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BRTAKT  et  aL  r.  STRtJNE  et  •!. 

(Court  of  Appeals  of  Kentncky.    Dae.  8, 190B.) 

Ejbctmkrt — Petitiok — ^Dkbckiptiok  or  LAin>. 
Where  plaintiff  aoosht  to  recoTer  a  bonnd- 
ai7  of  land  apedflcally  deacribed  aa  against 
several  defendants  alleged  to  be  wrongfully 
claiming  and  holding  certain  parta  of  the  land 
within  the  boundaries  deacribed,  plataitUtB  were 
not  boand  to  describe  in  the  pedtion  the  land 
wrongfully  held  and  claimed  by  each  of  the  de> 
fendants,  under  (St.  Code  Prac.  {  125,  subsec. 
1,  providing  that  a  petition  for  the  recovery  of 
land  most  describe  ft  so  that  it  may  be  identi- 
fied. 

Appeal  frtan  drcolt  Court,  Whitley  County. 

"Not  to  be  offlcally  reported." 

Action  by  Boberta  8.  Bryant  and  others 
against  ICorray  Stnink  and  others.  From  a 
Judgment  dlsmiaalng  the  petition,  plaintiffs 
appeaL    Revorsed. 

Geo.  F.  Johnson  aoid  O.  H.  Waddle,  for 
appellants.  Sbarpe  &  Slier  and  K.  D.  Per- 
kins, for  appellees. 

BARKBB,  J.  This  is  the  second  appeal  in 
this  case.  The  opinion  on  the  first  Is  con- 
tained In  26  Ky.  Law  Rep.  718,  under  the 
style  of  Bryant  t.  Stephens,  etc.,  82  S.  W.  423. 
The  appellants,  who  were  platDtUfs  below.  In- 
stituted this  action  for  the  recovery  of  a 
boundary  of  land  in  Whitley  county,  Ky.,  con- 
taining, as  It  is  alleged,  9,600  acres.  The  de- 
fendants below,  who  are  the  appellees  here, 
are  several  In  number,  and  wrongfully  claim 
and  hold,  as  It  is  averred,  certain  parts  of  the 
land  within  the  boundary  deacribed  in  the 
petition.  The  trial  court  made  absolute  a 
rule  against  the  plaintiffs  requiring  them  to 
elect  as  to  which  of  the  several  defendants 
they  would  prosecute  in  this  action,  and,  upon 
their  failure  so  to  elect,  dismissed  the  peti- 
tion. This  Judgment  we  reversed  on  the  first 
appeal,  holding  that  the  plaintiffs,  in  their 
action  to  recover  the  whole  boundary  of  9,600 
acres,  could  include  aa  defendants  all  parties 
who  were  within  the  boundary  and  claiming 
adversely  to  them.  Upon  return  of  the  case 
to  the  court  below,  a  motion  of  the  defendants 
(appellees)  to  require  plalntUTs  (appellants) 
to  make  tiielr  petition  more  specific  was  sus- 
tained, and  upon  their  declination  to  comply 
with  this  order  the  petition  was  again  dis- 
missed, from  which  Judgment  this  appeal  is 
prosecuted. 

As  before  stated,  the  appellants  in  their 
petition  describe  by  metes  and  bounds  a  body 


of  land  in  Whitley  county,  Ky.,  of  which  they 
allege  themselves  to  be  the  owums  and  en- 
titied  to  the  Immediate  possession,  and  that 
each  of  the  defendants  is  wrongfully  with- 
holding a  part  of  the  land  in  question  from 
appellants,  the  rightful  owners.  The  theory 
upon  which  the  trial  court  sustained  a 
motion  to  require  the  plaintiffs  to  make  their 
petition  more  specific  is  that  It  Is  incumbent 
upon  them  in  an  action  such  as  this  to 
describe,  with  such  certainty  as  would  enable 
the  court  to  Identify  it,  the  land  wrongfully 
held  and  claimed  by  each  of  the  defendants. 
Subsection  1  of  section  12S  of  the  Civil  Code 
of  Practice  Is  as  follows:  "A  petition  for 
the  recovery  of  land,  or  for  Its  subjection  to  a 
demand  of  the  plaintiff,  must  describe  it  so 
that  it  may  be  identified."  In  the  case  of 
Combs  V.  Combe,  48  S.  W.  697,  19  Ky.  Law 
Rep.  1449,  the  very  question  we  have  here  was 
involved.  There  the  plaintiff  claimed  a 
boundary  of  land  containing  4(X)  acres,  al- 
leging that  he  was  the  owner  of  it, 
and  that  the  defendant  was  wrongfully 
claiming  and  withholding  a  part  of  It 
On  the  subject  in  hand  It  was  said:  "It 
seems  to  us,  having  in  his  petition  de- 
scribed the  tract  of  400  acres  and  alleged  he 
was  the  owner  of  it,  appellee  was  not  re- 
quired to  describe  with  precision  the  partic- 
ular parcel  within  boundary  thereof  of  which 
appellant  was,  as  averred,  in  wrongful 
possession;  for.  If  appellee  was  such  owner 
of  the  entire  tract  of  400  acres,  he  was  en- 
titied  to  recover  any  part  of  it  in  wrongful 
possession  of  appellant,  without  regard  to 
particular  location  or  quantity."  This  seems 
to  be  conclusive  of  the  merits  of  this  appeal. 
In  addition  to  what  is  stated  In  the  opinion 
dted.  It  may  be  said  that  the  law  does  not 
require  of  the  pleader  the  impossible.  The 
plalntiffa  cannot  know  the  extent  of  the 
various  adverse  claims  of  the  defendants,  and 
to  require  them  to  set  forth  with  minute  par- 
ticularity the  boundary  claimed  by  each  de- 
fendant would  be  to  demand  of  them  the 
Impossible.  They  have  sufBciently  complied 
with  section  12S  of  the  Civil  (3ode  of  Practice 
by  describing  by  metes  and  bounds  the  whole 
tract  of  land  claimed  by  them.  A  description 
of  the  land  claimed  by  appellees  properly 
comes  from  them. 

The  Judgment  is  reversed,  for  proceedings 
oonslstait  with  tids  opinion. 
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ST.  LOOTS,  M.  ft  S.  B.  R.  CO.  t.  GARNER. 
(Supreme  Court  of  Arkansas.    Oct  14,  1905.) 

1.  Death  —  Actions  fob  CAvaisa  Death  — 
Persons  Entitled  to  Sue. 

Under  Kirby's  Dig.  §  6290,  providing  that 
an  action  for  the  death  of  a  person  by  wrongful 
act  shall  be  brought  by  and  in  the  name  of.  tls9 
personal  representative,  if  there  be  one,  other- 
wise the  same  may  be  brought  by  the  heirs,  a 
father  has  no  right  to  maintain  an  action  for 
the  death  of  his  son,  22  years  of  age,  who  has  a 
personal  representative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IR 
Cent.  Dig.  Death,  §5  38,  43.] 

2.  Same — Dauages. 

A  father,  suing  for  the  negligent  death  of 
his  son,  22  years  of  age,  cannot  recover,  in  the 
absence  of  evidence  showing  that  he  was  pecu- 
niarily damaged  bj  the  son's  death,  that  he  re- 
ceived a  part  of  his  son's  earnings,  that  the  son 
gave  assistance  to  the  father,  or  that  the  father 
had  a  reasonable  expectation  of  pecuniary  bene- 
fit from  the  continued  life  of  his  son. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Death,  SS  20,  97.] 

Appeal  from  Circuit  Conrt,  Randolph 
County;  R.  P.  Mack,  Special  Judge. 

Action  by  J.  D.  Garner  against  the  St 
Louis,  Memphis  ft  Southeastern  Railroad 
•Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

L.  F.  Parker  and  Orr  ft  Luster,  for  ap- 
pellant 

BATTLE,  J.  "On  the  26th  day  of  Sep- 
tember, 1902,  one  Joseph  Garner,  a  man 
about  22  years  of  age  [we  quote  from  ap- 
pellant's brief]  was  at  the  depot  at  Biggers, 
a  station  In  Randolph  county,  when  one  of 
defendant's  engines,  nearly  out  of  water,  was 
ready  to  make  a  quick  run  to  a  water  tank 
about  20  miles  north.  Joseph  tried  to  per- 
suade Bud  Smith  and  John  Burries  to  ride 
the  engine  with  him,  but  they  both  declined, 
and  warned  Gamer  that  it  was  dangerous 
and  he  might  get  hurt  Oarner  replied: 
'By  God,  I  am  going  to  ride  It  anyway,' 
and  he  asked  Perkins,  the  brakeman,  if  he 
could  ride,  and  Perkins  told  him:  'No,  you 
might  get  hurt;  we  are  in  a  hurry.'  Garner 
expressed  himself  as  'not  giving  a  damn  if 
he  did ;  he  was  going  to  ride  It,'  and  when 
the  engine  pulled  out  Oarner  stepped  up  on 
the  step  at  the  rear  end  of  the  tender  and 
held  to  the  bar  near  the  top.  The  engine 
moved  off  at  a  rapid  rate,  and  had  gone  about 
half  a  mile,  when  Garner  fell  from  his 
position,  and  in  falling  struck  his  head  on 
some  hard  substance,  from  the  effect  of  which 
injuries  he  died  the  next  day  without  ever 
recovering  conciousness.  J.  D.  Gamer,  the 
father  of  Joseph,  brought  this  suit  to  recover 
damages  which  he  had  sustained  on  account 
of  the  death  of  his  son,  alleging  that  'the 
injuries  received  by  the  said  Garner,  of 
which  he  died,  were  due  to  the  negligence  of 
said  defendant,  its  agents  and  employes,  in 
running  the  train  at  such  an  unusual  and 
dangerous  rate  of  speed  that  by  reason  of  it 
Gamer  was  thrown  to  the  ground  with  great 


violence  and  received  the  injuries  of  which 
be  died ;  and  that  thereby  the  defendant  be- 
came liable  in  damages  to  plaintiff  in  the 
sum  of  $1,999.' 

"Defendant  in  its  answer  denied  speclflc-al- 
ly  the  allegations  in  the  complaint,  and  sta- 
ted that  Joseph  Garner  was  a  trespasser  on 
defendant's  engine ;  that  he  had  been  warned 
of  the  danger  and  assumed  the  risk  of  the 
rapid  speed  of  the  train,  and  that  his  own 
negligent  acts  contributed  to  his  injuries: 
that  plaintiff  was  not  the  proper  party  to 
bring  the  suit;  that  there  was  an  administra- 
tor of  the  estate ;  that  plaintiff  w^s  not  dam- 
aged, was  not  entitled  to  recover,  etc. 

"A  trial  was  had  before  a  special  judge 
with  a  Jury.  Plaintiff  failed  absolutely  to 
show  in  any  way  that  he  received  any  pecxt- 
niary  benefits  from  his  son's  earnings  at  the 
time  of  his  death,  or  that  he  had  any  reason- 
able expectation  of  doing  so  in  the  future. 
He  also  showed  that  there  was  an  adminis- 
trator of  the  estate  of  Joseph  Gamer,  de- 
ceased." 

The  Jury  brought  in  a  verdict  for  plaintiff 
for  $500,  and  the  defendant  appealed. 

The  plaintiff  (appellee)  had  no  right  to  brin? 
or  maintain  this  action,  there  being  a  person- 
al representative  of  the  deceased.  Kirby's 
Dig.  S  6290;  Davis  v.  Railway  Co.,  53  Arte 
117,  13  S.  W.  801,  7  L.  R.  A.  283. 

The  appellee  was  not  entitled  to  recover 
in  this  action,  because  there  was  no  evidence 
tending  to  show  that  he  was  pecuniarily 
damaged  by  the  death  of  his  son,  the  decea.<s- 
ed;  that  he  received  any  part  of  his  son's 
earnings;  that  the  son  gave  any  assistance 
to  the  father,  or  contributed  money  to  his 
support;  or  tiiat  the  father  had  a  reason- 
able expectation  of  pecuniary  benefit  from  tlie 
continued  life  of  the  son.  Fordyce  v.  Mo 
Cants,  61  Ark.  609,  11  S.  W.  694,  4  L.  R.  A 
296,  14  Am.  St  Rep.  69. 

Judgment  reversed,  and  the  action  Is  dis- 
missed. 


ACKERSON  V.  STATR 

(Supreme  Court  of  Arkansas.    July  S,  1903.) 

1.  Weapons  —  Cakbting   Weapons  —  Ei*- 
ments  or  Offense. 

Where,  on  a  trial  for  carrying  a  pistol,  it 
was  shown  that  accused  returned  from  his  al- 
leged journey  and  stopped  at  the  home  of  his 
mother-in-law  in  the  inmiediate  neighborhood 
of  his  own  home,  and  there  loitered  an  boar  or 
more,  drunk  and  disorderly,  accused  could  not 
claim  the  benefit  of  the  exception  in  the  statute 
relating  to  carrying  weapons  while  on  a  jonmey. 
[Ed.  Note. — For  cases  in  point,  see  vol.  4S. 
Cent.  Dig.  Weapons,  {  11.] 

2.  Cbiminai,    Law— Inbtbuctions— Pbxhtdi- 
OIAL   Ebbob. 

Where,  on  a  trial  for  crime,  the  essential 
facts  constituting  the  guilt  of  the  accused  of 
the  offense  charged  were  undisputed,  errors 
in  instructions  could  not  be  prejudicial  to  him. 

Appeal  from  Circuit  Court  Monroe  Coon- 
ty;  (3eo.  M.  Chapllne,  Ju4g& 

Digitized  by  LjOOQIC 


Ark.) 


If  ALLORT  T.  BRADEMTBR. 


651 


One  Ackereon  was  conTicted  of  carrying  a 
pistol,  and  be  appeals.    Affirmed.  - 

Etebearlng  denied  October  2, 1906. 

H.  H.  &  Q.  R.  Parker,  for  appellant  Bobt 
L.  Rogers,  Atty.  Gen.,  for  the  Stat& 

McGUIiliOCH,  J.  This  is  an  appeal  from 
a  Jadgment  of  conviction  of  carrying  a  pistol. 
Appellant  admitted  carrying  the  pistol  at  the 
time  and  place  named,  but  set  up  as  a  de- 
fense that  he  was  on  a  Journey  at  the  time 
He  complains  of  the  instructions  given  by  the 
conrt,  defining  what  constitutes  a  Journey 
within  the  meaning  of  the  exception  in  the 
statute  The  undisputed  testimony  establish- 
es tlie  fact  that  appellant  was  armed  with  a 
pistol  at  the  home  of  his  mother-in-law  In 
the  Immediate  neighborhood  of  his  own  home 
He  was  not  then  on  a  Journey,  If  it  be  con- 
ceded that  his  peregrinations  of  the  day  con- 
stltnted  a  Jonmey  within  the  meaning  of  the 
statute.  He  had  returned  from  his  alleged 
Jonmey  and  stopped  at  the  home  of  bis 
mother-in-law,  where  he  loitered  an  hour  or 
more,  dmnk  and  disorderly.  He  cannot, 
nnder'  those  circnmstances,  claim  the  benefit 
of  the  exception  in  the  statute.  Holland  v. 
State,  73  Ark.  425,  84  8.,  W.  468.  The  es- 
sential facts  constituting  appellant's  guilt  of 
the  offense  charged  being  undisputed,  no 
error  In  the  Instructions  conid  have  been 
prejudicial. 

Jadgnjent  afllrmed. 

HIIXi,  G.  J.,  absent,  and  not  participating. 


MAIiL.ORT  V.  BRADEMTBR  et  al. 
(Snpreme  Cburt  of  Arkansas.    Oct  14,  1905.) 

L    BjECTltENT   -^   ACCBETIOH   —  BUBDEM       OF 

Pboof. 
In  ejectment  to  recover  land  alleged  to  be 
an   accretion   to  land   owned  by  plaintiff,   the 
harden  is  on  plaiatifC  to  show  ownership  of  the 
land  in  contiovei^y  by  accretion. 
2.  Navigable  Watebs  —  Acobetion  —  Bvi- 

OERCE — SUFFICtEWOT. 

Evidence  that  a  bar  was  first  formed  in 

a   river   and  boilt  in  towards  the   main   land 

ontil  it  came  in  contact  therewith  was  sufficient 

to  support  a  finding  tliat  the  bar  was  not  an 

'  accretion  to  the  main  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waten.  {  288.] 

8.  Appeal — OsjEcriONS  Nor  Raised  Beix>w. 
A  party  who  permits  evidence  to  be  given 
withoot  objection  cannot  complain  of  the  evi- 
dence on  appeal  as  constituting  the  opinion  of 
the  witness. 

[Ed.    Note. — For  cases  in   point   see  vol.  2, 
Cent  Dig.  Appeal  and  BrrA, )  1272.] 
4.   BVIDEHOE  —  BXFKirr    TSSTDfORT  —  AOCBS- 

•noN. 

The  formation  of  an  accretion  in  a  river 
is  not  such  a  subject  as  demands  expert  testi- 
mony. 
6.  TSIAI/ — QlTESTIOIfS    roB    JuBT — Cbedibilitt 

or  Witnesses. 

It  is  within  the  peculiar  province  of  the 
Jarv  to  ]>a8s  upon  the  credibility  of  witnesses 
and  the  weight  to  lie  given  to  their  testimony. 

[E}d.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  H  334,  335.] 

Appeal    from   Circuit   Oonrt,   Crittenden 
Coonty;  Tellx  Q.  Taylor,  Judge. 


Action  by  W.  B.  Mallory  against  West 
Brademyer  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

This  was  an  action  of  ejectment  begun 
by  the  appellant  in  the  circuit  conrt  of 
Crittenden  county,  to  recover  from  the  ap- 
pellee 77  acres  of  land  alleged  to  be  accre- 
tion to  the  B.  %  8.  W.  %  section  8,  township 
8  N.,  range  9  B.  The  appellee  answered, 
and  denied  that  the  land  in  controversy 
was  an  accretion,  and  also  pleaded  the 
statute  of  limitation  of  seven  years  as  a 
defense.  It  was  admitted  that  the  appel- 
lant the  plaintifT  below,  was  the  owner  of 
the  B.  %  section  8.  The  cause  was  sub- 
mitted to  the  Jury,  who  rendered  a  general 
verdict  In  favor  of  the  defendant  below, 
appellee  here.  It  does  not  appear  that  any 
special  findings  of  fact  were  asked  for. 
The  evidence  in  substance  in  favor  of  the 
appellee  on  the  question  of  accretion  is  as 
follows:  "Witness  William  Brademyer  tes- 
tified that  he  was  a  fisherman,  and  had 
been  on  the  Mississippi  river  for  about  88 
years ;  that  he  was  familiar  with  the  caving 
of  banks  and  the  formation  of  Islands  and 
bars,  and  that  in  bis  opinion,  from  an  ex- 
amination of  the  bar  upon  which  the  land 
In  controversy  Is  situated,  It  was  first  form- 
ed in  the  river  and  built  In  towards  the 
main  land;  that  he  has  known  the  bar  In 
question  since  1885,  and  that  In  1885  the 
water  stood  the  year  round  on  the  west 
side  of  where  bis  brother's  house  now  stands, 
and  between  the  main  shore  and  his  house: 
that  In  1885  there  was  not  a  bnsh  on  this 
bar ;  that  the  highest  land  on  the  bar  proper 
is  now  on  the  west  side,  next  the  river, 
and  that  there  Is  a  swag  between  the  bar 
and  the  old  main  shore  of  the  river;  that 
farther  down  the  bar  there  Is  still  a  lake 
between  the  bar  and  the  main  shore.  He 
said  the  land  "was  made  out  in  the  river." 
He  said  he  was  not  there,  bnt  knew  from 
the  character  of  the  ground.  The  witness 
Dunnlvant  who  was  a  witness  for  the 
plalntlft,  testified  that  there  Is  a  slough  of 
water  or  lake  at  the  lower  end  of  the  bar, 
and  between  it  and  the  main  shore,  and 
that  the  land  In  controversy  Is  about  as 
high  as  the  old  main  shore,  but  Is  lower 
next  to  the  main  shore.  The  witness  Bate- 
man,  who  was  a  witness  for  the  plaintiff, 
testified  that  there  was  a  kind  of  low  road 
between  the  bar  and  the  main  shore  that 
he  had  made  there;  that  the  old  bank  line 
is  well  defined;  that  "you  can  tell  where  it 
is  by  the  size  of  the  tlml>er,"  and  that  there 
is  a  low  place  between  the  bar  where  Mr. 
Brademyer  lives  and  the  maiif  shore,  but 
that  towards  the  bead  of  the  bar  it  is  about 
as  high  as  anywhere  else;  that  he  thought 
the  bar  belonged  to  Brademyer  as  much 
as  anybody. 

Frank  Smith  and  Hawthorne  &  Haw- 
thorne, for  appellant  Ii.  P.  Berry  and  A. 
B.  Shafer,  for  appelleea. 
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WOOD,  J.  (after  stating  the  facts).  The 
burden  was  upon  appellant  to  show  that 
he  was  the  owner  of  the  land  In  controversy 
by  accretion.  Nix  v.  Pflefer,  73  Ark.  — , 
88  S.  W.  951;  Wallace  T.  Driver,  61  Ark. 
429,  S3  8.  W.  641,  31  L.  R  A.  817.  The 
question  as  to  whether  or  not  the  land  In 
suit  was  an  accretion  to  appellant's  land 
was  submitted  to  the  jury  upon  a  correct 
Instruction  asked  by  appellant;  and  as  the 
verdict  was  general,  and  no  special  findings 
of  fact  were  made  by  the  Jury,  or  asked  by 
appellent,  we  must  teke  It  that  the  verdict 
was  against  him  on  the  question  of  ac- 
cretion. 

The  only  question,  therefore,  for  as,  la, 
was  the  evidence  legally  snfflclent  to  sup- 
port the  verdict?  It  was.  True,  the  witness 
Brademyer  was  permitted  to  give  his  con- 
dnsion  or  opinion  as  to  how  the  land  In 
question  was  formed,  But  this  was  without 
objection  from  appellant,  and  he  cannot 
complain  here  of  that.  The  witness  testi- 
fied to  his  long  familiarity  with  the  river, 
and  to  his  knowledge  from  observation  and 
experience  of  caving  banks  and  the  making 
of  Islands  and  bars.  He  thus  qnalifled  him- 
self. In  a  sense,  as  an  expert  in  such  matters. 
It  expert  testimony  were  demanded.  But 
we  see  nothing  about  the  formation  of  an 
accretion  calling  for  the  exercise  of  "peculiar 
skill,  the  possession  of  professional  knowl- 
edge, or  requiring  any  peculiar  habit  of 
study  In  order  to  understand  It  or  testify 
about  It  Intelligently,"  as  was  said  by  us  In 
Railway  v.  Thomason,  S9  Ark.  140,  26  S.  W. 
698.  "Such  questions  are  open  to  all  men 
of  ordinary  Information."  The  witness  de- 
tailed facts  which  he  observed,  and  npon 
which  he  based  his  conclusions,  and  if  the 
appellant  objected  to  his  stating  his  con- 
clusions, he  should  have  made  known  his 
objection  specifically  on  this  point  to  the 
trial  court  to  get  the  benefit  of  a  ruling  on 
it  here.  Certainly  much  of  the  testimony 
of  this  witness  was  competent.  Doubtless 
the  Jury  concluded  that  it  was  possible  for 
even  a  fisherman  to  tell  the  truth,  and,  how- 
ever mnch  we  might  differ  with  the  Jury 
on  that  subject  in  this  particular  case,  yet 
It  was  their  peculiar  province,  not  onra,  to 
pass  npon  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony. 
Hot  Springs  By.  C!o.  v.  McMillan  (Ark.)  88 
S.  W.  846;  2  Crawford's  Digest,  pp.  906, 
906. 

This  settles  the  controversy  in  favor  of 
appellee,  and  we  need  not  pass  npon  the 
question  of  limitations. 

Affirmed. 


GITT  OF  AUSTIN  et  aL  ▼.  OAHIIX. 

(Supreme  Court  of  Texas.    Oct  28,  1906.) 

JuDoxs— DisQUAunoATions— Pbbvious  At- 

TITTTDI  A8  ConRBKI.. 

A  Justice  of  the  Supreme  Court  is  not  dis- 
qualified from  slttins  In  a  case  by  reason  of  hav- 
ing been  of  counsel  In  a  previous  case  Involving 
one  of  the  parties,  where  other  parties  to  tliat 
case  were  not  the  same,  and  the  disputed  mat- 
ters therein  were  different  from  those  in  the 
case  in  which  the  disqaaiiflcation  is  asserted. 

On  motion  for  rehearing.    Overruled. 
For  former  opinion,  see  88  S.  W.  642. 

PADBLFOBD,  J.  Appellants,  on  motion 
for  rehearing,  raise  the  question  of  the  dis- 
qualification of  Chief  Justice  BWINO  to  sit 
in  this  case  because  ha  was  of  counsel  in  the 
case  of  City  of  Austin  v.  Nalle,  86  Tez.  620. 
22  S.  W.  668,  960.  The  parties  to  that  suit 
not  being  the  same,  and  the  matters  of  dispute 
being  different,  we  hold  that  Judge  BWINO 
is  not  disqualified  from  sitting  In  this  case. 
King  V.  Sapp,  66  Tex.  519,  2  S.  W.  678;  Col- 
len  V.  Drane,  82  Tex.  484,  18  S.  W.  600; 
Blackwell  v.  Farm»B'  &  Merchants'  Nat 
Bank  (Tex.  Civ.  App.)  76  S.  W.  464;  Taylor 
V.  Williams,  26  Tex.  683 ;  Olasaoock  v.  Hughes, 
66  Tex.  461;  Slaven  v.  Wheeler,  68  Tex- 
23,  26;  Railway  Co.  v.  Byan,  44  Tex.  ^6, 
429;  Axtell's  Ann.  Const  of  Tex.  {  11,  pp- 
148,  152,  153 ;  17  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  pp.  739,  740. 

The  attorneys  for  appellants  seem  to  mis- 
apprehend the  court's  attitude  as  to  the  mi- 
nor questions  considered  in  the  opinion.  The 
only  questions  decided  by  this  court  were  the 
two  certified  by  the  Court  of  Civil  Appeals, 
both  of  which  were  answered  in  the  negative. 
The  other  questions  discussed  In  the  opinion 
of  the  Chief  Justice  were  merely  preliminary 
and  collateral,  and  were  considered  solely  aa 
bearing  on  or  Illustrative  of  the  question  of 
necessary  parties.  Rosettl  v.  Losano,  86  Tex. 
69.  70  S.  W.  204. 

Justice  MINOR  desires  it  stated  tiiat,  up- 
on further  consideration.  In  bis  opinion  tliia 
court  should  abstain  from  any  expression  of 
its  views  upon  the  questions,  incidentally 
passed  upon  in  the  original  opinion,  as  to  ap- 
pellee's right  of  action  to  compel  levies  of 
taxes  for  the  payment  of  his  demands,  bnt 
that  in  all  other  respects  he  concnrs  In  tbe 
disposition  made  of  this  motion. 

The  motion  is  hereby  overmled. 

BWINO,  0.  J.,  took  no  part  in  the  decision 
of  the  question  raised  as  to  his  disqiutlUca- 
tion. 
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STEWAKT  T.  STATB. 
(Cowt  of  Crimioal  ApMals  of  Tesaa.    Oct.  26, 

OmnuKAi.  Law  — Appkal  — Recobd— Suvn- 

OURCT. 

A  record  on  appeal  in  a  criminal  caa«k 
which  contains  no  statement  of  facta,  bill  of 
exceptions,  nor  motion  for  new  trial,  present* 
no  question  for  review. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  18  2803-2827,  2862- 
2864.] 

Appeal  from  Titos  Comity  Court;  Seb. 
F.  Caldwell,  Judge. 

Bill  Stewart  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.  Af- 
firmed. 

Howard  Martlii,  Asst  Atty.  Oen.,  tor  the 
State. 


BROOKS,  J.  This  conviction  was  for 
violating  the  local  option  law;  the  punlsb- 
ment  being  fixed  at  a  fine  of  |2S  and  20  days 
confinement  in  the  county  Jail.  The  record 
contains  neither  statement  of  facts,  bill  of 
excqitlons,  nor  motion  for  new  trial.  No 
error  la  presented  for  our  consideration. 

The  Judgment  is  affirmed. 


DONLBT  V.  STATB. 
(Court  of  Criminal  Apoeala  of  Texas.    Oct  25, 

1.  IKTOXICATIHS     LlQUOBS — ^LOCAI.     OFTIOIT — 

ViotATioiT  or  Law — Place  or  Saix. 

In  a  prosecution  for  violating  a  local  op- 
tion law,  it  appeared  that  defendant  was  solicit- 
ing orders  for  whisky ;  that  witness  gave  de- 
fendant an  order  which  he  filled  oat  on  some 
honae  In  Kentucky ;  that  some  time  afterwards 
the  whisky  came  C.  O.'  D.  by  express,  and  wit- 
ness paid  the  express  agent  the  charges;  and 
that  witness  never  paid  defendant  any  money 
for  the  whisky.  It  further  appeared  that  de- 
fendant received  a  commission  on  all  whisky 
orders  taken  by  him  where  the  whisky  was  ac- 
cepted by  the  consignees,  but  that  whisky  oi^ 
dered  and  not  accepted  by  the  consignee  was 
shipped  back  at  defendant's  expense.  Held, 
that  the  sale  of  whisky  was  consummated  in 
the  state  where  it  was  delivered  to  the  express 
company  to  be  conveyed  to  the  consignee,  and 
defendant  was  not  guilty  of  violating  the  local 
option  law. 

[E!d.  Note. — For  cases  in  iMlnt,  see  vol.  29, 
Ctot.  Dig.  Intoxicating  Liquors,  I  162.] 

2.  CoMUEBCB  —  What'  Coktstttctis    Ihtsk- 

STATB    COMIIXBCI — C.    0.    D.    LiQUOB    SBIF- 
IfEIfTB. 

The  sale  was  also  protected  as  interstate 
commerce^ 

[E^.  Note. — For  cases  ip  point,  see  vol.  10, 
Gent.  Dig.  Commerce,  {80.] 

Appeal  from  Camp  Comity  Court;  J.  D. 
Baas,  JudgSk 


T.  Donley  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and 
prosecutes  this  appeal. 

The  only  question  that  need  be  considered 
is,  was  this  sale  of  Intoxlcatinj;  liquor  in 
Camp  county?  Or  was  It  simply  a  C.  O.  D. 
sale,  sold  and  shipped  at  Covington,  Ky.? 
The  testimony  on  this  point  is  as  follows: 
"Cotter  stated  that  he  met  appellant  In 
Pittsburg,  Camp  county;  be  told  me  he  was 
taking  orders  for  whisky,  and  that  he  would 
order  me  some,  if  I  wanted  it;  that  it  would 
cost  me  13.85  per  gallon.  I  gave  him  an 
order  for  one  gallon.  He  filled  out  an  order 
on  some  house  in  Covington,  Ky.  He  told 
me  the  whisky  would  come  0.  O.  D.  by  ex- 
press to  me.  About  a  week  afterwards,  wit- 
ness went  to  the  Katy  Dejrat,  and  found  the 
whisky  had  come,  and  paid  the  agent  the 
C.  O.  D.  charges,  $3.85,  and  took  the  whisky. 
Never  paid  defendant  any  money  for  the 
whisky;  did  not  know  what  he  got  for  tak- 
ing the  order.  Defendant  took  my  order  in 
Pittsburg,  and  the  whisky  was  delivered  to 
me  at  the  Katy  Depot  about  October  1, 
1904."  The  testimony  of  the  express  agent 
Is  to  the  effect  that  he  received  the  gallon 
of  whisky,  shipped  from  Covington,  Ky., 
and  consigned  to  appellant  at  Pittsburg;  It 
was  a  C.  O.  D.  package,  and  the  charges 
were  $3.85.  There  Is  some  testimony  that 
appellant  told  one  Honeycutt  that  he  was 
acting  for  Crigler  ft  Crlgler,  of  Covington, 
Ky.,  and  that  they  were  to  pay  him  50  cents 
per  gallon  on  all  whisky  orders  taken  by 
him,  which  was  accepted  and  taken  out  of 
the  express  oflSce  by  consignees;  that  whis- 
ky ordered  by  him  and  not  taken  out  by 
consignees  was  to  be  shipped  back  to  Crlgler 
ft  Crlgler,  at  his  expense,  the  same  to  be 
deducted  from  his  commission;  that  he  pro- 
posed to  witness  Honeycutt  on  one  occasion 
to  go  in  with  him  to  solicit  orders.  This 
is  in  effect  all  the  testimony.  There  is  noth- 
ing to  take  the  case  out  of  the  ordinary 
O.  O.  D.  shipment;  and  that,  too,  an  inter- 
state shipment.  We  have  repeatedly  held 
that  such  sales  of  liquor  were  consummated 
at  the  place  where  the  liquor  was  delivered 
to  the  carrier  to  be  conveyed  to  the  consign- 
ee. Keller  v.  State,  87  S.  W.  660, 18  Tex.  Ct 
Rep.  .264.  We  have  also  held  the  C.  O.  D. 
shipment  of  liquor,  where  the  consignment 
was  made  beyond  the  state  and  in  another 
state,  that  the  sale  was  made  in  the  foreign 
territory,  and  was  protected  as  interstate 
commerce.  Sedgwick  v.  State,  85  8.  W.  ftlS, 
12  Tex.  Ot  Rep.  455. 

The  Judgment  to  reversed,  and  the  cause 
remanded. 
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DONLBIT   T.  BTATB. 
(Conrt  of  Orlminal  Appeals  of  Texas.    Oct  25, 

CoMMEBCB  —  What  Conbtitctes  Interstate 

COMMEBCE — C.  O.  D.  liZQUOB  SHIPMENTS. 

Defendant  was  soliciting  agent  for  a  liquor 
firm  doing  business  in  a  fortign  state,  and  aa 
snch  secured  from  prosecuting  witness  an  order 
for  whislcy  which  was  sent  to  witness  by  ex- 
press, and  be  paid  for  the  same,  together  with 
the  express  charges.  Defendant  received  a  com- 
mission on  all  wiiisky  for  which  he  secured  an 
order  and  which  was  accepted  by  the  consignee, 
but  when  the  same  was  not  accepted  defendant 
did  not  receive  any  pay,  and  was  obliged  to  pay 
the  return  charges  on  the  whisky.  Held,  that 
the  shipment  of  liquor  to  prosecuting  witness 
was  an  interstate  shipment,  and  defendant 
could  not  be  convicted  of  violating  the  local  op- 
tion law. 

Appeal  from  Oamp  County  Court;  J.  D. 
Bass,  Jndg& 

T.  Donley  was  coDvlcted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Qvn.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
Tlolating  the  local  option  law.  The  Indict- 
ment charges  that  appellant  unlawfully  sold 


intoxicating  liquor  to  R.  Honeycntt  The 
proof  shows  that  appellant  was  soliciting 
agent  for  Crigler  &  Orlgler,  a  firm  doing 
business  in  Louisville,  Ky.,  and,  as  such  agent, 
secured  from  prosecuting  witness  an  order 
for  some  whisky,  which  was  to  be  sent  to 
him  by  express  by  said  firm,  upon  the  re- 
ceipt of  the  order.  Prosecuting  witness  sub- 
sequently secured  the  whlslcy  through  the  ex- 
press company,  paying  for  the  same  together 
with  the  express  charges.  The  testimony 
further  shows  that  appellant  told  prosecu- 
tor that  be  (appellant)  was  to  receive  50 
cents  per  gallon  for  each  gallon  of  whisky 
for  which  he  (appellant)  secured  an  order. 
However,  It  was  agreed  between  appellant 
and  his  firm  that  If  the  party  from  whom  be 
obtained  the  order,  did  not  pay  for  the 
whisky  upon  its  receipt  by  express,  and  the 
same  was  sent  back  to  Kentucky,  then  ap- 
pellant did  not  receive  any  pay,  and  would 
pay  the  return  charges  on  the  whisky.  Co- 
der the  decisions  of  this  court,  this  Is  an  in- 
totttate  shipment, 'and  the  conviction  cannot 
be  sustained.  Sedgwick  v.  State,  8S  S.  W. 
818,  12  Tex.  Ot  Rep.  456;  Kellar  v.  State, 
87  S.  W.  669.  13  Tex.  Ct  Rep.  264. 

The  judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 
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GIIJBERT  BOOK  GO.  v.  SHERIDAN  et  al. 

<8t.  Lonis  Court  of  Appet^B.    Miaaoori.    Oct. 
17,  1905.) 

1.  Saues  —  ComonoRAL    Sates  —  Record  — 

StATOTK»— COKSTBCCTIOR. 

Rev.  St  1899,  {  8412,  provides  that  where 
personal  property  is  sold,  to  l>e  paid  for  in  in- 
stallments or  delivered  to  another  on  a  condition 
reserring  title,  etc.,  such  condition  shall  be  void 
aa  to  all  subsequent  purchasers  in  good  faith 
and  creditors,  unless  evidenced  by  a  writing  ex- 
ecuted and  recorded  as  in  cases  of  mortgages  of 
personal  property.  Held,  that  the  words  good 
faith,"  as  employed  in  such  section,  were  con- 
fined to  the  case  of  a  subsequent  purchaser,  and 
did  not  apply  to  a  subsequent  chattel  mortgagee 
of  the  holder  of  the  property  mortgaged  under 
an  alleged  conditional  sale,  who  was  not  there^ 
fore  precluded  by  notice  of  the  claim  of  the  con- 
ditional seller. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Sales,  {$  1391-1402.] 

2.  Same — Pbopebty  Loaited. 

R«v.  St  1899,  §  8412,  provides  that  condi- 
tional sales  shall  be  void  as  to  all  but  subse- 
quent purchasers  in  good  faith  and  creditors,  un- 
less the  conditions  shall  be  evidenced  by  a  writ- 
ing executed,  acknowledged,  and  recorded  in  the 
same  manner  as  mortgages  of  personal  property ; 
and  section  34iaf  provides  that  it  shall  be  un- 
lawful for  the  conditional  vendor  or  deliverer  to 
retake  possession  of  the  property  without  refund- 
ing sums  paid  thereon  after  deducting  a  reason- 
able compensation  for  the  use  of  the  property 
not  exceeding  2S  per  cent  Held,  that  such  sec- 
tions related  to  transfers  of  personal  property 
between  the  original  parties  in  prsesenti,  and 
had  no  application  to  a  contract  for  the  future 
sale  of  proi>erty  delivered  as  a  loan,  to  be  snb- 
seqnently  paid  for  by  charging  the  price  against 
credits. 
Z.  Bazlicert — Pretended    IiOans — Statutes. 

Rev.  St  1899.  §  3401,  providing  that  when 
any  goods  or  chattels  shall  be  pretended  to  have 
been  loaned  to  any  person  with  whom,  or  those 
claiming  under  mm,  possession  shall  have  re- 
mained for  five  years  without  demand,  etc,  the 
same  shall  be  taken  as  to  all  creditors  of  the 
person  so  remaining  in  possession  to  be  void, 
etc,  has  no  applicatidn  to  a  mere  temporary 
loan  or  bailment  of  property  for  the  accommo- 
dation of  the  bailee. 

4.  Same — Contbact — Conbtbuction. 

Where  R.,  havln(|  contracted  to  write  a 
certain  book  for  piaintifE  on  a  royalty,  proposed 
that  plaintiff  should  "loan"  him  certain  reports 
to  be  used  in  preparation  of  the  work,  which, 
on  completion  of  the  work,  should  be  charged 
to  his  account  as  an  oSset  to  royalties,  which 
proposal  plaintiff  accepted,  and  delivered  the 
books,  snch  contract  operated  as  a  mere  loan 
or  bailment  of  the  books,  and  was  not  a  condi- 
tional sale  thereof. 

5.  Chattel  MoBTaAocs  —  Tnxx  of  Mobt- 

aAGOB. 

Where  plaintiff  delivered  certain  books  to 
R.  merely  for  his  use  in  the  preparation  of  a 
work  he  had  contracted  to  i^epare  for  plaintlfh, 
R.  could  not  convey  a  good  title  thereto  to  a 
chattel  mortgagee. 

Appeal  from  St.  Louis  Glrcnlt  Court; 
Horatio  D.  Wood,  Judge. 

Repleyln  by  the  Gilbert  Book  Company 
against  Phil.  H.  Sheridan  and  others.  A 
justice's  Judgment  In  favor  of  plalntifl  was 
affirmed  in  the  drcnlt  court,  and  defendants 
appeal    Affirmed. 

Refaearlng  denied  October  81,  1906. 

Tbls  Is  an  action  in  replevin.  The  plaintiff, 
the  Oilbert  Book  Company,  a  corporation,  is 


engaged  In  the  publishing  and  selling  of  law 
books  In  the  city  of  St  Louis.    On  or  about 
April  28,  1903,  It  made  an  arrangement  with 
one  Wilbur  B.  Reading,  an  attorney  at  law  in 
said  dty,  to  prepare  and  edit  for  it  a  book  on 
Civil    Instructions   to   Juries,    which   work, 
when  completed,  was  to  be  published  and  put 
upon    the   market   by    said    book    company. 
Reading  was  to  be  compensated  by  certain 
royalties  on  the  sale  of  the  book.    As  a  part 
of  the  arrangement,  and  in  aid  thereof,  the 
Gilbert  Book  Company  placed  in  Reading's 
office  under  a  writing  which  denominated  the 
transaction  a  loan,  a  full  set  of  the  Missouri 
Supreme  Court  Reports,  consisting  of  volumes 
1  to  178,  inclusive,  and  a  full  set  of  the 
Reports  of  the  St  Louis  and  Kansas  City 
Courts  of  Appeals,  the  same  conalsting  at  that 
time  of  volumes  1  to  97,  inclusive,  together 
with    six    volumes    of    Pattlson's    Missouri 
Digest,  and  certain  other  books  not  necessary 
to  mention.    It  seems  that  by  the  arrange- 
ment the  books  were  said  to  be  loaned  to 
Reading  for  his  use  In  preparing  said  work 
on  Instructions,  and  in  furtherance  thereof. 
They  were  placed  in  his  office  with  the  agree- 
ment,  expressed  in  writing,  that  upon  the 
completion   of  the  work  the  Supreme  and 
Courts  of  Appeals  Reports  and  the  Digests 
were  to  become  the  property  of  Reading,  to  be 
charged  therefor  on  account  of  his  royalties 
at  the  regular  price  of  said  books.    In  the 
meantime,  and  until  the  work  on  Instructions 
was  completed,  the  bo<^s  were  to  remain  the 
property  of  the  Gilbert  Book  Company.    A 
few  months  after  this  arrangement,  and  prior 
to  Reading's  completion  of  the  work  agreed 
upon,   about   August   17,   1903,   Reading  ex- 
ecuted a  chattel  mortgage  on  said  books  to 
John  W.  Sheridan,  as  nominal  mortgagee,  but 
In  fact  to  secure  a  debt  mentioned  therein  of 
$166,  falling  due  15  days  after  date  thereof, 
and  owed  by  Reading  to  Phil  W.  Sheridan, 
who   was   the  real   party  in   interest.    The 
chattel  mortgage  was  never  acknowledged  or 
filed  for  record.    Mr.  Reading  had  desk  room 
at  the  time  the  mortg^age  was  given  and  there- 
after in  the  office  of  Phil.  W.  Sheridan,  and 
was  in  his  employ.    Some  time  in  December 
of  that  year  Mr.  Reading,  without  ceremony, 
departed  the  dty  of  St  Loula  for  parts 
alleged  by  his  friends  to  be  unknown.    The 
book  on  Civil  Instructions  never  materialized. 
Within  a  few  days  after  his  departure,  the 
Gilbert  Book  Company  asserted  its  claim  to 
the  law  books  mentioned,  and  Mr.  Sheridan 
denied    such    claim,    produced    the    chattel 
mortgage,  and  asserted  that,  as  the  books 
were  in  his  office,  the  mortgage  being  past 
due,  and  condition  broken,  he  had  a  superior 
right  as  mortgagee  in  possession,  and  there- 
fore refused  to  deliver  possession  or  permit 
the  Gilbert  Book  Company  to  take  possession. 
Thereupon  this  proceeding  by  replevin  was 
instituted  before  a  justice  of  the  peace  for 
the  books  mentioned  in  the  chattel  mortgage. 
The  book  company  prevailed  in  the  Justice's 
court,  and  Sheridan  appealed  to  the  circuit 
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court,  where  the  case  was  tried  at  the  April 
term,  1904,  to  the  judge  of  the  drcolt  court 
without  the  Intervention  of  a  Jury.  The  book 
company  asserted  Its  owneiahlp  to  the  books, 
and  that  Sheridan  knew,  prior  to  and  at  the 
'  time  of  the  mortgage,  that  the  books  were  not 
the  property  of  Reading,  and  that  the  same 
were  the  property  of  plaintiff,  and  that 
Sheridan  had  knowledge  of  the  arrangement 
whereby  Reading  was  in  possession  thereof, 
and  therefore  Sheridan  was  not  a  mortgagee 
or  creditor  of  Reading  In  good  faith,  and  that 
the  mortgage  was  void  as  to  plaintUF.  Sheri- 
dan maintained  the  converse  of  this  proposi- 
tion. The  issue  of  fact  was  tried  to  the  Judge 
of  the  circnlt  court  without  the  intervention 
of  a  jury.  Evidence  pro  and  con  was  intro- 
duced thereon  by  the  respective  parties.  The 
result  was  the  plaintiff  prevailed  a  second 
time,  and  the  defendants  perfected  their 
appeal  to  this  court. 

The  arrangement  whereby  Reading  became 
In  possession  of  the  books  is  contained  In  and 
is  evidenced  by  the  following  letter  of  pro- 
posal addressed  to  the  book  company  by 
Reading,  and  the  unconditional  acceptance  on 
the  same  date  by  the  Gilbert  Book  Company 
thereon.    It  is  as  follows: 

"011t>ert  Book  Company,  City — Gentlemen: 
I  propose  to  prepare  a  work  on  Civil  Instroo 
tions,  local  to  the  state  of  Missouri,  to  con- 
tain about  700  or  800  pages,  and  to  complete 
the  same  ready  for  publication  on  or  about 
the  1st  day  of  January,  1904.  I  will  do  all 
the  editorial  work  and  read  the  proof.  My 
compensation  to  be  10  per  cent  on  the  price 
of  the  first  200  sold,  15  per  cent  on  the 
second  200,  and  20  per  cent  on  all  additional 
copies.  The  book  not  to  be  sold  tor  lees  than 
$6  per  copy  retail  or  $4.S0  wholesale.  Yon  to 
lend  me  a  full  set  of  Missouri  Supreme  Court 
Reports,  Missouri  Appeal  Reports,  Pattlson's 
Digests,  and  such  other  general  woiics  as  I 
may  need  from  time  to  time  in  the  prepara- 
tion of  the  work,  and  which  yon  carry  in 
stock.  Upon  completion  of  the  work,  the 
Supreme  and  Appeal  Reports  and  Digests  are 
to  become  my  property,  and  I  am  to  be 
charged,  on  account  of  my  royalties,  with  the 
regular  price  thereof.  I  do  not  desire  any 
cash  advances.  You  are  to  supply  me  with 
five  copies  free  for  my  use,  on  which  no 
royalty  is  to  be  paid.  [Signed]  Wilbur  B. 
Reading." 

"Accepted  4—28—08.  Gilbert  Book  Co.,  M. 
J.  Gilbert,  Prest" 

It  win  be  observed  that  the  writing  above 
set  out  doiomlnated  the  transaction  a  loan, 
and  that  the  evldoit  purport  of  the  whole 
paper  Is  to  the  effect  that  the  Gilbert  Book 
Company  loaned  Reading  the  books  men- 
tioned up  to  the  time  he  should  complete  the 
work  on  Civil  Instructions,  at  which  time  the 
books  were  to  become  the  property  of  Read- 
ing, and  be  was  to  be  charged  by  the  Gilbert 
Book  Company  with  the  r^folar  price  thereof, 
wblcb  was  to  be  settled  by  deductions  from 


the  royalties  coming  to  Reading  under  the 
former  part  of  the  contract 

There  were  no  instructions  asked  or  given 
In  the  court  below,  nor  was  there  any  finding 
of  facts,  and  it  Is  dlfiScnlt  for  us  to  ascertain 
upon  what  theory  the  case  was  tried  there. 
It  is  contended  here,  however,  on  the  part  of 
appellant,  that  the  transaction  between  the 
Gilbert  Book  Company  and  Reading  was  a 
conditional  sale,  and  for  that  reason  Is  void 
as  to  the  rights  of  appellant,  who  was  a  sub- 
sequent creditor  and  extended  credit  on  the 
faith  of  Reading's  ownership  of  these  books. 
There  was  evidence  Introduced  In  the  court 
below  to  the  effect  that  the  appellant  knew 
the  books  did  not  belong  to  Reading  at  the 
time  he  took  the  mortgage.  This  was  pre- 
sented upon  the  theory  that  unless  appellant 
was  a  subsequent  creditor  of  Reading  in  good 
faith,  without  notice  of  the  Gilbert  Company's 
claim,  his  mortgage-  would  be  void.  From 
the  meager  showing  in  the  record,  we  cannot 
determine  whether  the  trial  court  detramlned 
the  issue  upon  this  theory  or  not  It  appears 
to  us  that  the  question  of  good  faith  or  notice 
could  have  no  weight  In  this  case  one  way  or 
another,  unless  the  transaction  between  the 
Gilbert  Company  and  Reading  was  a  condi- 
tional sale,  and  we  do  not  understand  it  to  be 
such.  On  the  other  hand,  it  appears  dearly 
to  this  court  that  the  transaction  was  a  mere 
loan  of  the  books,  or  bailment,  by  the  Gilbert 
Company  to  Reading,  and  that  the  parties  so 
understood  it  Is  evidenced  from  the  fact  that 
they  denominated  It  a  loan  in  the  writing 
above  set  out  These  questions  we  will 
advert  to  In  the  opinion. 

Henry  B.  Davis,  for  appellants.  Arthur 
B.  Kammoer,  for  respondent 

NORTONI,  J.  (after,  stating  the  facts). 
It  Is  earnestly  contended  on  the  part  of  ap- 
pellant that  the  transaction  between  the 
Gilbert  Company  and  Mr.  Reading,  whereby 
Reading  became  possessed  of  the  books  in 
controversy,  was  a  conditional  sale,  and  as 
such  falls  within  the  inhibition  of  section 
3412,  Rev.  St  1899,  that,  in  the  absence  of 
its  being  "executed,  acknowledged  and  re- 
corded as  provided.  In  cases  of  mortgages  of 
personalty,"  It  is  therefore  void  as  to  ap- 
pellant, who  was,  by  his  chattel  mortgage,  a 
subsequent  creditor  of  Reading.  By  refers 
ence  to  section  3412,  supra,  on  which  a^jel- 
lant  relies,  it  will  be  observed  that  it  is  pro- 
vided as  follows:  "In  all  cases  where  any 
personal  property  shaU  be  sold  to  any  per- 
son, to  be  paid  for  In  whole  or  In  part  la 
Installments  *  *  *  or  dellveied  to  an- 
other on  condition  Hutt  the  same  shall  be- 
long to  the  person  purchasing  *  *  *  or 
receiving  the  same  whenever  the  amonnt 
paid  shall  be  a  certain  sum,  or  the  value  of 
SQCh  property,  the  title  to  the  same  to  re- 
main to  the  vendor  *  *  •  or  deliverer 
of  the  same,  until  soCh  snm,  or  the  value  of 
svKii  property,  or  any  part  tberaoC  shall  hav» 
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been  paid,  sncb  condition  in  regard  to  the 
title  80  remaining  until  8ucb  payment,  stiall 
be  void  as  to  all  snbseqnent  pnrchasera  in 
good  faitb  and  creditors,  nnless  such  con- 
dition sball  be  evidenced  by  writing,  execut- 
ed, acknowledged  and  recorded  as  provided 
in  caaes  of  mortgages  of  personal  property." 
It  would  seem  from  a  casual  reading  of  this 
section  tbat  If  appellant  bad  notice  of  tbe 
Gilbert  Company's  claim  on  the  books  prior 
to  tbe  taking  of  the  mortgage  thereon,  Inas- 
macb  as  the  words  "without  notice"  and  "in 
good  faith"  signify  the  same  thing  in  our 
law  (Lee  v.  Bowman,  66  Mo.  400;  Coover  v. 
Johnson,  86  Mo.  633),  be  could  not  be,  and  Is 
not,  a  creditor  in  good  faith,  and  therefore 
Is  not  one  of  the  class  who  would  be  en- 
titled to  have  the  Gilbert  Company's  claim 
adcnowledged  and  recorded.  It  appears, 
however,  that  our  Supreme  Court,  in  Collins 
V.  Wilhoit,  108  Mo.  451,  18  a  W.  839,  in  con- 
stroing  section  3410  of  the  same  chapter,  and 
akin  to  the  section  here  under  consideration, 
has  held  that  the  words  "good  faith"  em- 
ployed in  that  section  have  no  reference  and 
do  not  qualify  the  words  "creditors"  therein, 
and  that'  they  have  relation  to  the  words 
"subsequent  purchasers"  only.  Tbe  ruling 
in  that  case  does  not  vconform  to  that  in 
Coover  y.  Johnson,  86  Mo.  583,  on  this  propo- 
sition, and  in  fact  directly  overrules  the 
Coover  Case,  and  is  the  latest  expression  of 
the  Supreme  Court  thereon.  It  seems  to  be 
conclusive  here  on  this  question,  however, 
and  In  the  language  of  the  Kansas  City 
Conrt  of  Appeals:  "Under  that  statute  [sec- 
tion 3412,  the  conditional  sales  section  under 
consideration  in  this  case],  a  conditional 
sale  is  void  as  against  a  creditor  prior  or 
subsequent,  with  or  without  notice.  It  was 
so  held  in  construing  the  same  language 
found  In  section  8410  of  the  same  statute^ 
Oollins  V.  Wilhoit,  108  Mo.  451,  18  8.  W. 
838;  Id.,  S5  Mo.  App.  586."  Oyler  v.  Renfro, 
86  Mo.  App.  321-325.  Therefore,  It  appears 
that  tbe  element  of  appellants  good  faith 
might  have  entored  Into  tbe  case,  had  be 
been  a  subsequent  purchaser  from  Reading, 
as  tbe  words  "good  faith"  employed  in 
the  statute  are  confined  to  the  case  of  a  sub- 
sequent puTcbaser  only  by  the  adjudications 
supra;  but  Inasmuch  as  appellant  was,  by 
virtue  of  his  chattel  mortgage,  a  creditor  of 
Reading,  and  not  a  subsequent  purchaser,  he 
would  not  be  precluded  by  notice  of  Gilbert 
Company's  claim  to  the  books,  provided  the 
transaction  under  which  Reading  was  in 
possession  of  the  books  was  a  conditional 
sale  thereof  to  him,  such  as  is  contemplated 
by  section  3412,  supra.  See  authorities  supra. 
Being  a  creditor  of  Reading  as  mortgagee 
In  possession,  bis  rigbt  of  possession  would 
be  good  against  the  Gilbert  Company  under 
this  statute^  If  the  transaction  was  a  con- 
ditional sale;  as,  under  such  circumstances, 
tbe  Gilbert  Company's  claim  would  be  good 
as  against  a  creditor  only  by  being  properly 
aiAnowledged  and  recorded. 


This  much  has  been  said  on  this  branch  of 
the  case,  because  much  stress  seemed  to  be 
placed  upon  the  question  of  good  faith  of 
the  appellant's  mortgage  in  the  trial  court, 
as  appears  by  the  examination  of  the  wit- 
nesses in  that  behalf.  We  are  unable  to 
discern  from  the  record,  however,  that  the 
case  was  decided  by  that  conrt  upon  the 
theory  that  appellant  was  precluded  by  no- 
tice of  the  Gilbert  Company's  claim,  and  was 
therefore  found  to  be  one  of  tbat  class,  the 
same  as  a  subsequent  purchaser  without  no- 
tice, who  are  not  entitled  to  tbat  construct- 
ive notice  provided  for  by  the  statutory  re- 
quirement as  to  acknowledgment  and  the  re- 
cording of  such  conditional  sales.  If  this 
were  a  conditional  sale  by  the  Gilbert  Com- 
pany to  Reading,  then,  under  tbe  authorities 
supra,  the  Judgment  would  necessarily  be  re- 
versed. We  do  not  understand  it  to  be  such, 
however.  One  reason  for  this  conclusion 
may  be  found  In  section  8413,  Rev.  St  1899, 
which  is  next  succeeding  that  pertaining  to 
conditional  sales,  and  a  part  of  tbe  legisla- 
tion on  the  subject  By  it.  It  is  provided 
tbat  when  property  is  sold  on  condition,  as 
is  contemplated  under  tbe  prior  section,  it 
shall  be  unlawful  for  tbe  vendor  or  deliverer 
to  retake  possession  of  such  property  with- 
out refunding  to  the  purchaser  the  sum  or 
sums  of  mon^  so  paid  thereon,  after  de- 
ducting therefrom  a  reasonable  compensa- 
tion for  the  use  of  such  property,  which  in 
no  case  shall  exceed  25  per  cent  of  the 
amount  so  paid.  So  much  of  these  statutes 
as  relate  to  a  sale,  when  read  together, 
clearly  contemplate  a  sale  or  transfer  of 
property  between  the  original  parties  in 
prsesenti,  with  some  sort  of  reservation  as 
to  title  in  the  vendor,  no  doubt  for  tbe  pur- 
pose of  securing  the  purchase  price  or  a 
portion  of  it  Such  sales  are  usually  either 
on  installmente  or  for  cash  in  part  or  credit 
In  toto  or  in  part;  and,  in  event  payments 
have  been  made  on  account  thereof,  the  re- 
fund provided  for  must  be  made.  Gentry  v. 
Templeton,  47  Mo.  App.  55.  It  is  palpable 
that  in  the  contract  between  the  Gilbert 
Company  and  Reading,  no  money  was  paid 
by  Beading  on  the  books,  nor  was  there  any 
money  to  be  paid  thereon.  No  credit  was 
extended  to  him,  nor  was  there  title  or  Uen 
sought  to  be  reserved  by  the  vendor  to  se- 
cure the  purchase  price.  No  sale  was  to  be 
made  until  after  Reading  bad  completed  bis 
work  on  Civil  Instructions,  and  then  a 
special  fund  was  created  out  of  the  royal- 
ties arising  from  the  sale  of  tbe  book,  out 
of  which  the  Gilbert  Company  was  to  col- 
lect its  pay.  Therefore  there  could  have 
been  no  refunding  of  the  purchase  price  by 
the  Gilbert  Company  as  contemplated  under 
the  stetute  quoted  concerning  conditional 
sales,  as  no  money  was  either  paid  or  to  be 
paid  until  a  long  time  thereafter,  and  thai 
only  upon  tbe  contingency  that  Reading 
completed   the  work  on   Olvll    Instructions, 
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and  tbe  fund  was  thereby  created  by  wblch 
the  Gilbert  Ck>mpany  collected  Its  pay. 

Another  reason  why  we  cannot  hold  this 
transaction  to  be  a  conditional  sale  Is  that 
the  parties  themselves,  who  were  competent 
to  contract,  In  their  own  simple  fashion  made 
and  declared  It  not  to  be  such  by  denominat- 
ing the  transaction  a  loan,  as  will  appear 
by  reference  to  the  writing  in  which  Reading, 
addressing  the  Gilbert  Company,  said:  "You 
to  lend  me  a  full  set  of  Missouri  Supreme 
Court  Reports,"  etc.  It  is  patent  from  these 
words  that  Reading  proposed  the  loan,  and 
that  the  Gilbert  C<Hnpany  accepted  this 
proposition,  and  none  other.  Indeed,  there 
are  subsequent  provisions  therein  about  the 
sale  of  the  books  to  Reading,  but  they  do 
not  treat  of  a  sale  in  preesentl.  It  was  a 
provision  whereby  at  some  time  in  the  future, 
"upon  completion  of  tbe  woric,  the  Supreme 
and  Appeal  Reports  and  Digests  are  to  be- 
come my  property,  and  I  am  to  be  charged, 
on  account  of  my  royalties,  with  the  regular 
price  thereof."  The  employment  of  this 
langruage  clearly  indicates  the  books  were  to 
remain  the  property  of  the  Gilbert  Company. 
They  were  loaned  to  Reading,  and  he  was 
not  so  much  as  to  be  charged  therewith  un- 
til he  had  completed  the  contemplated  work 
on  Civil  Instructions,  and  then,  and  not  imtll 
then,  were  the  books  to  become  the  property 
of  Reading;  and  he,  by  his  labors  in  the 
meantime  having  created  a  fund  by  virtue 
of  the  royalties  which  were  to  accrue  on 
account  of  his  new  book  on  Civil  Instruc- 
tions, this  fund,  which  was  to  pass  through 
tbe  hands  of  the  Gilbert  Company  first,  who 
were  to  put  bis  new  book  on  the  market  and 
collect  the  royalties,  was  to  be  retained  by 
it,  or  a  sufficient  amount  thereof,  as  com- 
pensation for  the  books  which  had  been 
theretofore  loaned  and  were  to  become  the 
property  of  Reading  simultaneously  with  his 
completion  of  the  work  on  Civil  Instructions, 
out  of  which  tbe  fund  was  to  arise  to  pay 
the  regular  price.  It  is  obvious  that,  if  the 
work  on  Civil  Instructions  was  never  com- 
pleted, then  the  fund  out  of  which  the  Gil- 
bert Book  Company's  compensation  was  to 
come  would  never  arise,  and  the  books  would 
remain  as  before,  the  property  of  the  Gilbert 
Company. 

It  Is  clear  to  this  court,  from  what  has 
been  said,  that  this  transaction  between  the 
Gilbert  Company  and  Reading  was  a  mere 
loan  or  bailment  of  the  books  in  suit.  It 
was  not  such  a  loan  as  is  contemplated  by 
our  statute  (section  3401,  Rev.  St  1890),  as 
that  deals  with  such  pretended  loans  of 
property  as  shall  have  been  in  existence  or 
"remained  for  a  space  of  five  years  without 
demand,"  etc.  This  statute  clearly  has  no 
application  to  this  case,  nor  to  any  other 
case  where  the  facts  disclose  a  mere  tem- 
porary loan  or  bailment  of  property.  Oyler 
V.  Renfro,  86  Mo.  App.  821;  Miller  v.  Bas- 
com,  28  Mo.  962.  Tbe  case,  then,  comes 
strictly  within  the  law  of  an  ordinary  tem- 


porary loan  or  bailment  of  property,  which 
is  a  common,  everyday  occurrence  between 
dtizena,  and  Is  not  regulated  by  statute;  and 
in  view  of  the  fact  that  it  is  so  common,  so 
simple,  80  ordinary  in  the  everyday  affairs 
of  men,  and  that  to  attempt  to  regulate  it 
would  be  to  embarrass  civilized  society  be- 
yond measure  to  no  justifiable  end,  the 
Legislature  has  not  even  sought  to  provide 
any  rule  of  conduct  in  connection  therewith. 
It  therefore  results  that  we  must  apply  tbe 
familiar  principle  that  In  such  case  of  a 
loan  or  bailment  the  relation  of  tbe  bailee 
does  not  authorize  or  empower  such  bailee 
to  convey  a  good  title  against  the  owner, 
nor  to  charge  the  subject  of  bailment  with 
his  debts.  And  therefore  Reading,  having 
no  title  to  the  books  in  question  other  tban 
as  bailee,  could  convey  none  by  his  mort- 
gage to  the  appellant,  nor  fix  a  charge  there- 
on which  would  supersede  the  title  of  the 
bailor  or  tbe  true  owner.  Hendricks  v. 
Evans,  46  Mo.  App.  313;  Moore  v.  Slmms,  47 
Mo.  App.  182;  Oyler  v.  Renfro,  86  Mo.  App. 
321. 

The  learned  trial  Judge  was  right  in  find- 
ing tbe  issues  for  respondent,  and' tbe  Judg- 
ment is  therefore  affirmed. 

BliAND,  P.  J.,  and  600DE,  J.,  concur. 


JUDD  V.  WALKER  et  «L 

(St.  Louis  Coort  of  Appeals.    Mlisonrl.    Sept. 
30,  1805.) 

1.  FltAtm— FA.I.SE    Repbesentatiohb— Mattes 
o»  Fact  ob  Opinion. 

False  statements  and  representations  made 
by  the  vendor,  positively  as  of  bis  own  knowl- 
edge, as  to  the  number  of  acres  in  a  tract  of 
land  which  Is  being  negotiated  for  sale  by  the 
acre,  are  not  regarded  as  mere  expressions  of 
opinion,  but  rather  as  statements  of  fact,  of 
which  fraud  may  be  predicated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23. 
Cent  Dig.  Fraud,  {  12.] 

2.  VENDOB     and     PtTRCHASEB    —    B'SATTD      OF 

Vewdoe  —  Caveat   Emptob  —  Appucatiom 

OF  Rule. 
The  rule  of  caveat  emptor  only  requires 
the  purchaser  to  exercise  such  care  and  at- 
tention as  is  usually  exercised  by  ordinarily 
prudent  men  in  like  business  affairs,  and  only 
applies  to  defects  which  are  open  and  patent 
to  the  senses  of  one  exercising  such  care.  It  is 
without  application  to  a  deficiency  In  the  rep- 
resented acreage  of  a  tract  of  land  which  is  not 
open  and  patent  to  the  observation  of  the  pur- 
chaser and  within  the  range  of  his  senaea  while 
viewing  the  land. 

[Ed.  Note. — For  cases  in  point,  see  voL   4S. 
Cent.  Dig.  Vendor  and  Purchaser,  g  S4.] 

3.  Fraud  —  False  REPBESENTAnoRS  —  Dutt 
TO  Investigate. 

Where  the  vendor  makes  a  positive  lepr^ 
sentation  as  to  the  number  of  acres  in  a  tract 
of  land,  the  purchaser  is  not  required,  in  tlii> 
exercise  of  ordinary  business  prudence,  to  sur- 
vey and  measure  the  land,  and  is  not  preclndi»(l 
from  recovering  damages  for  fraudulent  repri^ 
sentations  as  to  the  quantity  of  acres  in  th« 
tract  by  reason  of  not  having  caused  measure 
ments  to  be  made  in  advance  of  his  purchase. 

[Ed.   Note. — For  cases  in  point,  see  vol  23. 
Cent  Dig.  Fraud,  |  19.]   /->  i 
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4.  Terdob  akd  Pcbchaskb  —  FATSii  Refbb- 

8E1TTATZ0NS    BT    VERDOB — CATXAT    EVFTOR. 

Where  a  vendor  makes  false  statements  of 
(act,  the  falsity  of  which  Is  not  palpable  to  the 
purchaser,  the  latter  may  rely  Implicitly  on 
such  statements,  and  the  vendor  cannot  defend 
an  action  for  the  fraud  by  invoking  the  role 
of  caveat  emptor  and  urging  the  negligence  of 
the  purchaser  in  trusting  him. 

[Eid.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  {  54.] 

5.  Pbincipai.  and  Aoent— False  Refbesen- 

TATIOKB    OF   AGENt— LlABILITT   OF    PbINCI- 
PAX. 

It  is  within  the  scope  of  the  authority  of 
a  real  efstate  agent  to  represent  the  acreage  of 
a  tract  of  land  placed  in  his  hands  for  sale, 
and  the  principal  is  liable  for  false  and  fraudu- 
lent representations  made  by  the  agent  in  such 
respect, 
a  Sams— BATirioATiON  bt  Pbiroipai.. 

A  real  estate  agent  fraudulently  misrepre- 
sented to  a  purchaser  the  acreage  of  a  tract  of 
land  sold  by  the  acre,  and  induced  the  vendor 
to  permit  an  overstatement  of  the  acreage  of 
the  land  to  be  inserted  in  the  deed,  giving  him 
an  obligation  to  protect  him  in  case  the  fraud 
was  discovered.  The  vendor  also  accepted  com- 
pensation for  more  land  than  he  owned,  and  the 
agent  retained  for  himself  the  price  paid  for 
a  numl>er  of  acres  which  were  supposed  to  be^ 
but  which  were  not,  conveyed.  Held,  that  the 
vendor,  by  knowingly  accepting  a  benefit  from 
the  false  and  fraudulent  representations  of  tii* 
agent,  ratified  and  adopted  the  same,  and  was 
jointly  liable  with  the  agent  therefor,  though 
he  was  originally  no  party  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  §  648.] 

7.  FBAtJD— AcnoN— Pabties. 

Plaintiff  and  his  agent  were  engaged  in  the 
business  of  buying  and  selling  real  estate. 
Plaintiff  furnished  the  money  and  took  title  to 
the  land  purchased  by  the  agent ;  but  the  agent, 
after  reselling  the  land,  shared  in  the  profits 
and  losses  of  the  transaction.  Held,  that  the 
agent  waa  not  a  necessary  party  to  a  suit  by 
phintiff  to  recover  damages  for  fraud  and  de- 
ceit in  the  sale  of  land  to  plahitiff  through  the 
agent. 

Appeal  from  Louisiana  Court  of  Common 
Pleas;  David  H.  Eby,  Judge. 

Action  by  Curtis  J.  Judd  against  Alten  M. 
Walker  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
certified  to  the  Supreme  Court 

This  Is  an  action  at  law  on  an  allegation  of 
fraud  and  deceit  for  the  sale  of  lands.  The 
evidence  was  to  the  effect  that  the  plaintiff, 
Curtis  J.  Judd,  treasurer  of  the  Keeley  Com- 
I«ny  of  Dwlgtat,  111.,  is  a  man  of  means  and 
invests  surplus  m<»ey  In  lands.  One  Bour- 
land,  a  banker  at  Pontiac,  III.,  and  Mr.  Jndd 
hare  an  arrangement  whereby  Bonrland 
looks  aronnd  for  lands  out  of  which  money 
can  be  made  by  buying  and  reselling,  and  up- 
on locating  snch  lands  Mr.  Judd  furnishes 
the  money  and  the  land  is  purchased  in  the 
name  of  Judd  as  a  speculation.  The  business 
is  all  done  by  Bourland,  subject  to  Judd's 
approvaL  On  the  occasion  in  Question,  Bour- 
land as  agent  of  Judd,  came  to  Louisiana, 
Mo.,  In  search  of  lands  and  met  the  defend- 
ant Walker,  a  real  estate  agent  at  that  place, 
who  drove  blm  across  the  Mississippi  river 
Into  Pike  county,  111.,  and  upon  the  lands  of 


the  defendant  Naxara,  which  be  then  had 
for  sale  as  agent  for  Naxara.  Tbe  land  was 
Irregular  In  shape,  being  bounded  on  one  side 
by  tbe  Sny,  and  running  to  a  dull  point  on 
the  north  end.  Walker,  Nazara's  agent,  in- 
formed Bourland,  Judd's  agent,  that  the  two 
pieces  of  land  which  were  adjacent,  and 
owned  by  Naxara,  contained  178  acres;  one 
piece  containing  80  acres  and  the  other  08 
acres,  and  offered  the  tract  at  $40  per  acre. 
Bourland  looked  at  tbe  land,  and  they  then 
drove  on  and  viewed  other  properties.  Return- 
ing to  Louisiana,  both  Bourland  and  one  Sims, 
a  friend  of  Bourland,  who  was  accompanying 
him  on  the  trip.  Informed  Walker  that  Bonr- 
land was  acting  for  Judd,  and  that  he  would 
wire  Judd  for  consent  to  buy  the  Naxara 
lands,  which  he  did,  and  received  Judd's  per- 
mission by  wire  which  was  communicated  to 
Walker.  On  the  following  day  Bourland 
drove  to  and  apon  the  lands  In  order  to  lo- 
cate a  certain  slough  thereon,  and  that  even- 
ing paid  Walker  $200  earnest  money,  and  en- 
tered Into  a  contract  in  writing,  whereby  he 
agreed  to  purchase  said  lands  as  soon  aa 
Walker  could  procure  satisfactory  abstracts, 
conveyances,  etc.  At  the  time  of  executing 
this  contract.  Walker  said  he  was  not  sure  of 
the  number  of  acres  In  excess  of  90  In  the  Ir- 
regular shaped  tract  adjacent  to  the  Sny, 
and  therefore  they  had  better  put  in  the  con- 
tract the  round  number  of  90  acres  and  he 
would  ascertain  definitely  thereafter.  A 
month  later  Walker  drew  np  a  deed  which 
was  executed  by  Ills  principal,  Naxara,  and 
acknowledged  before  Walker  as  a  notary 
imbllc,  which  deed  purported  to  convey  to 
Judd  the  two  tracts  of  land  mentioned,  178 
acres,  for  which  a  draft  payable  to  Walker, 
covering  the  balance  due  at  $40  x)er  acre  waa 
delivered  to  the  bank  in  payment  therefor, 
and  the  deed  was  thereupon  delivered  to 
Judd.  It  w'as  shown  by  the  evidence  of  both 
Walker  and  Naxara,  as  well  as  otherwise, 
that  each  of  them  knew  there  was  not  178 
acres  of  the  land;  that  Naxara  claimed  to 
own  100  acres  only,  and  that  he  refused  to 
execute  the  deed  for  178  acres  at  Walker's 
request,  and  advised  with  friends  about  it  be- 
fore signing  the  same,  and  finally  consented 
to  do  so  upon  the  agent  Walker  giving  him 
a  written  obllg^atlon  to  hold  him  harmless  in 
event  the  shortage  of  acres  was  discov^ed 
and  he  would  be  called  upon  to  make  good ;  that 
Naxara  received  pay  for  160  acres  of  the  land 
at  $40  per  acre,  less  Walker's  commission,  a 
total  of  $640,  and  that  Walker  appropriated 
to  his  own  use,  with  Naxara's  consent  and 
approval,  $40  per  acre  for  the  remaining  18 
acres  besides  his  commission.  Some  time 
thereafter,  Judd  caused  the  land  to  be  sur- 
veyed, whereby  it  was  ascertained  that  it 
contained  153a«/io»  acres  only,  instead  of  178 
acres,  there  being  a  shortage  of  24t«/ioo  acres. 
One  witness  also  testified  tliat  between  the 
time  of  the  negotiation  for  tbe  land  and  the 
making  of  the  deed.  Walker  told  him  in  Ills 
(Walker's)  office  that  Bourland^  was  goiiw  to 
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take  the  land,  and  that  he  was  getting  paid 
for  a  number  of  acreB,  something  like  27 
acres,  more  than  there  -was  In  the  tract  Up- 
on this  state  of  facts,  this  snlt  for  fraud  and 
deceit  was  Instltated  to  recover  this  shortage 
at  ?40  per  acre. 

The  salient  points  clearly  established  by 
the  evidence  are  that  Walker  was  the  agent 
for  Nazara  for  the  sale  of  these  lands;  that 
Bourland  was  the  agent  of  Jndd  to  bny,  and 
so  Informed  Walker  during  the  negotiations; 
that  Bourland  viewed  the  lands  twice  before 
the  purchase;  that  Walker  made  positive  and 
direct  representations  to  Bourland,  In  the 
presence  of  Slma,  that  the  irregular  tract 
contained  98  acres,  and  the  whole  tract  con- 
tained 178  acres;  that  such  representations 
were  then  false,  and  were  known  by  Walk- 
er to  be  false  when  made;  that  Bouriand 
believed  and  relied  upon  such  representa- 
tions, trusting  thereto,  and  made  the  pur- 
chase, and  caused  Judd  to  pay  for  the  land 
upon  the  taith  thereof;  that  the  purchase 
was  not  made  in  a  lump,  but  at  an  agreed 
price  of  $40  per  acre;  that  the  land  was  of 
such  an  Irregular  shape  as  would  render  it 
impossible  for  one  to  form  an  accurate  Judg- 
ment as  to  the  number  of  acres  contained 
therein;  that  the  defendant  Naxara  did  not 
meet  the  purchaser  nor  his  agent,  and  per- 
sonally made  no  representations,  but  that 
both  he  and  Walker  knew,  however,  that 
there  was  not  178  acres  In  the  tract,  and  that 
he  only  claimed  160  acres ;  that  Naxara  bad 
knowledge  of  the  transaction  before  its 
consummation  and  assisted  bis  agent,  Walk- 
er, to  consummate  the  fraud  by  executing 
a  deed  for  178  acres  of  land,  taldng  an  obli- 
gation from  Walker  to  protect  himself,  to- 
gether with  compensation  for  160  acres,  or 
6T*/i«o  acres  more  than  he  owned,  permit- 
ting Walker  to  appropriate  $40  per  acre  for 
the  land,  which  Naxara  did  not  claim  to 
own.  Bourland  had  no  interest  In  the  land. 
His  arrangement  with  Judd  is  to  the  efTect 
that  he  looks  up  and  purchases  the  lands  for 
which  Judd  furnishes  the  money.  Bourland 
then  finds  a  buyer  and  sells  the  land,  and 
they  divide  the  profits  and  losses  occasioned 
by  such  sales.  The  land  mentioned  herein, 
together  with  other  adjoining  lands  pur^ 
chased  at  the  same  time  from  other  parties, 
were  all  sold  by  Judd  prior  to  the  filing  of 
this  suit,  at  a  profit  sufficient  to  reimburse 
him  for  his  entire  expenditure  In  that  be- 
lialf,  and  tlierefore  there  was  no  loss  such  as 
would  or  did  occasion  a  contribution  from 
Bourland  to  Judd  on  account  of  the  short- 
age of  acres  In  the  Naxara  tract 

Separate  answers  by  each  defendant  con- 
sisted of  a  general  denial  and  a  plea  that 
the  cause  was  not  prosecuted  by  all  of  the 
parties  in  interest  the-*eby  raising  the  point 
that,  because  of  such  arrangement  as  to 
profits  and  losses  above  mentioned  between 
Bourland  and  Judd,  Bourland  was  a  neces- 
sary party  plaintUF.  At  the  conclusion  of 
the  evldencft  for  tbe    plaintlfC;    tbe    court 


peremptMily  Instracted  the  Jury  that  the 
finding  should  be  for  the  defendant  In 
obedience  thereto,  the  jury  returned  a  ver- 
dict as  directed.  After  unsuccessful  mo- 
tions to  set  the  same  aside  and  for  new 
trial,  plaintiff  appeals. 

Ball  ft  Sparrow,  for  appdlant  Pearson  ft 
Pearson,  for  reepondenta. 

NORTONI,  J.  (after  stating  the  facts).  1. 
There  are  cases  which  hold  that  where  tbe 
parties  go  upon  the  land  during  negotiations, 
and  the  seller  points  out  the  true  boundaries 
thereof  to  the  purchaser  with  tbe  statement 
of  the  number  of  acres  contained  therein, 
and,  upon  this  statement  of  the  acreage, 
the  purchaser  relies  and  purchases  the  land, 
no  action  of  deceit  can  be  maintained  by  the 
injured  party  on  account  thereof.  The  rea- 
son assigned  in  these  cases  seems  to  be  two- 
fold: First,  that  parties  ought  not  rely  on 
such  statements;  and,  second,  that  the  par- 
ties were  upon  the  land  and  the  means  of 
Information  were  equally  open  to  both, 
therefore  the  rule  caveat  emptor  applies,  as 
the  true  number  of  acres  could  be  ascer- 
tained by  ordinary  vigilance  on  tbe  part  of 
the  purchaser.  This  doctrine  Is  announced 
in  the  following  cases:  Gordon  v.  Parmelee 
et  al.,  2  Allen  (Mass.)  212;  Mooney  v.  Miller, 
102  Mass.  217;  Credle  v.  SwlndeU,  63  N.  G. 
806.  The  Kansas  City  C!ourt  of  Appeals, 
in  the  case  of  Mires  v.  Summerville,  85 
Mo.  App.  183,  followed  the  Massachusetts 
case  of  Gordon  v.  Parmelee,  supra,  and  ap- 
plied the  same  rule  to  the  case  there  in  deci- 
sion. In  that  case  as  reported,  however. 
It  does  not  appear  that  the  sella  pointed 
out  the  true  boundaries  of  the  land,  and 
this  seems  to  be  the  principal  fact  upon 
which  the  Judgments  were  predicated  in 
the  cases  above  cited.  In  fact  the  Kansas 
City  Court  of  Appeals,  in  the  case  mentioned 
carried  the  doctrine  of  caveat  emptor  to 
its  extreme  limit,  if  not  beyond  it,  and  we 
are  confronted  with  their  adjudications  In 
the  present  controversy.  After  much  careful 
and  painstaking  investigation,  we  are  satis- 
fied that  the  law  is  quite  generally  estab- 
lished throughout  those  JnrisdictionB  where 
the  common  law  obtains,  to  the  effect  that 
false  statements  and  representations  made 
by  the  vendor,  positively  as  of  his  own 
knowledge  as  to  the  number  of  acres  in  a 
certain  tract  of  land  when  the  tract  is  being 
negotiated  by  the  acre,  are  not  regarded  as 
expressions  of  opinion,  but  on  the  contrary, 
are  considered  statements  of  f&ct  and  as 
such,  constitute  fraud.  This  Is  certainly  the 
doctrine  of  our  Supreme  Court  McOhee  v. 
Bell,  170  Mo.  121.  70  S.  W.  493,  B9  L.  B. 
A.  761.  See,  also  dissenting  opinion,  170 
Mo.  160,  161,  70  S.  W.  498,  69  L.  B.  A.  761; 
Buford  V.  Caldwell,  3  Mo.  477;  Hitchcock  v. 
Baugban,  44  Ho.  App.  42;  Brooking  v.  Shinn. 
26  Mo.  App.  277;  Lelcher  r.  Keeney,  98  Mo. 
App.  894,  72  S.  W.  14B;  Starkweather  T. 
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Benjamin,  S2  Mich.  805;  Dnnn  ▼.  White's 
Adm'r,  63  Mo.  181;  Foater  v.  Kennedy,  88 
Ala.  859,  81  Am.  Dec.  66;  Beardaley  y.  Dunt- 
ley,  68  N.  T.  677;  Coon  v.  Atwell,  46  N.  H. 
610;  Whitney  y.  Allaire,  1  N.  T.  806;  Clark  y. 
Baird,  9  N.  Y.  188;  Weatherford  v.  Plahback, 
4  m  170;  GrlBwold  y.  Gebble,  126  Pa.  368, 
17  Atl.  673,  12  Am.  St  Rep.  878;  Hill  y. 
Brover,  76  N.  C.  124.  This  view  has  be- 
come almost  universally  recognized  and 
adopted  by  the  courts  throughout  the  conn- 
try.  The  generally  accepted  doctrine  on  the 
subject  Is  thus  announced  In  14  Am.  &  Bng. 
Enc.  Law  (2d  Bd.)  46:  "Statements  as  to 
Boundaries  and  Acreage.  There  are  some 
cases  in  which  It  has  been  held  or  said  that 
a  false  statement  as  to  the  boundaries  of 
a  tract  of  land,  or  as  to  the  number  of  acres 
which  It  contains,  wUl  not  support  an  action 
of  deceit,  but  they  base  the  rule  on  the 
ground  that  such  statements  ought  not  to 
be  relied  upon,  and  not  on  the  ground  that 
they  are  expressions  of  opinion.  Statements 
as  to  such  matters,  if  made  by  a  person 
posltlyely,  and  as  of  his  own  knowledge,  are 
statements  of  fact,  and  have  often  been 
held  to  constitute  fraud."  In  fact,  the  rule 
announced  above  is  the  same  which  applies 
Ui  cases  of  fraud  and  deceit  generally,  and 
Is  to  the  effect  that  the  party  owning  the 
property  or  article  is  presumed  to  know  the 
facts.  No  one  has  prevented  him  from 
knowing  them,  and  one  dealing  with  blm 
has  the  right  to  rely  upon  the  positive  state- 
ments and  representations  of  fact  pertain- 
ing thereto,  even  though  the  means  of  knowl- 
edge were  specially  open  to  him,  provided 
the  representations  were  relied  upon  and 
were  sufficient  to  and  did  actually  Induce 
action;  for  the  law  will  not  hear  the  guilty 
party  say,  "Ton  were  yourself  guilty  of 
negligence,"  or  "Yon  ought  not  to  have 
trusted  me."  Blgelow  on  Frauds,  628,  524; 
Kerr  on  Frauds  (2d  Ed.)  40-42;  Cottrlll  y. 
Krum.  100  Mo.  387,  18  S.  W.  758,  18  Am. 
St.  Rep.  649;  Barker  v.  Scudder,  66  Mo.  272; 
Carter  v.  Black,  46  Mo.  384;  Buford  y. 
Caldwell,  8  Mo.  477;  Smlthers  v.  Blrcher, 
2  Mo.  App.  499. 

2.  This  case  redes  with  fraud.  The  evi- 
dence shows  conclnsiyely  that  Walker  made 
positive  representations  to  Bourland  as  to 
the  number  of  acres  in  the  tract  from  the 
inception  of  the  trade  up  to  the  time  of  draw- 
ing the  contract,  at  which  time  he  suggested 
tliat  as  he  was  not  sure  of  the  exact  num- 
ber of  acres  In  excess  of  90,  they  would 
call  the  irregular  tract  90  acres  In  round 
numbers,  leaving  the  Impression  that  In  the 
Interim,  prior  to  the  making  of  the  deed, 
he  would  ascertain  the  true  acreage.  Bour- 
land relied  upon  what  he  said,  and  trusted 
to  him  to  make  good  his  representations. 
Walker  himself  drew  the  deed  for  178  acres, 
and  procured  his  principal's  signature  there- 
to by  giving  to  him  an  obligation  of  indem- 
nity as  mentioned,  and  collected  the  cash 
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for  the  full  nnmber  of  acres  as  represented 
by  him  in  the  first  instance,  knowing  at 
the  time  that  be  was  then  and  there  per- 
petrating a  heinous  fraud  upon  the  pur- 
chaser. It  would  seem  that  In  a  case  of  such 
gross  deception  a  recovery  should  be  had 
withont  much  difficulty.  The  respondent 
contends,  however,  that  inasmuch  as  Bour- 
land went  upon  the  land  twice  and  viewed 
the  same,  the  parties  were  then  upon  an 
equal  footing,  and  means  of  knowledge  be- 
ing open  to  him,  the  rule  of  caveat  emptor  ap- 
plies ;  that  it  was  the  purchaser's  duty  to  use 
his  senses  and  vigilance,  and  ascertain  for 
himself  the  true  facts  and  not  having  done  so, 
a  recovery  is  precluded.  The  cases  of  Mires 
V.  Summervllle,  Mooney  v.  Miller,  Gordon  v. 
Parmelee,  and  Credle  v.  Swindell,  supra,  are 
cited  and  relied  upon  as  supporting  tills  con- 
tention. Chancellor  Kent  says:  "The  com- 
mon law  afCords  to  every  one  reasonable 
protection  against  fraud  in  dealing,  but  it 
does  not  go  to  the  romantic  length  of  giving 
indemnity  against  the  consequences  of  indo- 
lence and  folly,  or  a  careless  indifference  to 
the  ordinary  and  accessible  means  of  infor- 
mation. It  reconciles  the  claims  of  conven- 
ience with  the  duties  of  good  faith,  to  every 
extent  compatible  with  the  Interests  of  com- 
merce. This  it  'does  by  requiring  the  pur- 
chaser to  apply  his  attention  to  those  partic- 
ulars which  may  be  supposed  within  the 
reach  of  his  observation  and  Judgment;  and 
the  vendor  to  communicate  those  particulars 
and  defects  which  cannot  be  supposed  to 
be  immediately  within  the  reach  of  such  at- 
tention. If  the  purchaser  be  wanting  of  at- 
tention to  these  points,  where  attention 
would  have  been  sufficient  to  protect  him 
from  surprise  or  imposition,  the  maxim, 
caveat  emptor,  ougbt  to  apply."  2  Kent's 
Comm.  (14th  Ed.)  484,  485. 

The  true  test  of  the  application  of  the  rule 
caveat  emptor  is  the  liability  of  the  defect 
complained  of  to  the  observation  and  Judg- 
ment of  one  exercising  ordinary  and  usual 
business  attention,  care,  and  circumspection ; 
that  is,  such  care  and  attention  as  Is  usually 
exercised  by  ordinarily  prudent  men  in  like 
business  affairs.  The  law  requires  this  much 
and  no  more.  It  does  not  require  nor  ex- 
pect the  purchaser  to  exercise  a  degree  of 
care  and  prudence  greater  than  business 
men  ordinarily  exercise  in  like  transactions. 
The  rule  is  a  reasonable  one  and  Its  chief 
purpose  is  to  require  men  to  see  and  know 
such  things  as  are  open  and  patent  to  their 
senses  upon  penalty.  It  is  where  the  defect 
complained  of  is  open  and  patent  to  the  senses 
of  one  exercising  ordinary  business  care  and 
attention  only  that  the  rule  of  caveat  emptor 
applies.  2  Kenfs  Comm.  (14th  Ed.)  479-484; 
Weatherford  v.  Flsbback,  4  111.  170;  Stark- 
weather V.  Benjamin,  32  Mich.  305.  The 
rule  mentioned  has  been  carried  to  its  full  ex- 
tent id  this  state.  In  Morse  v.  Rathburn, 
49  Mo.  91,  the  alleged  false  representations 
were  that  certain  nnimproved  portions  of 
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the  farm  were  well  timbered  and  that  the 
soil  was  good,  whereas  most  of  the  timber 
bad  been  cnt  off,  and  the  land  was  broken 
and  rocky.  The  plaintiff  having  been  over 
the  lands  during  negotiations,  the  court  very 
properly  denied  a  recovery  by  the  application 
of  the  rule  aforesaid,  on  the  ground  that 
the  matters  and  things  about  which  the  al- 
leged false  representations  were  made  were 
open  to  the  observation  of  the  purchaser.  To 
the  same  effect  Is  the  case  of  McFarland  y. 
Carver,  34  Mo.  195,  In  which  case  the  fraud 
and  deceit  alleged  was  as  to  certain  represen- 
tations regarding  the  quality  of  the  lands, 
and  It  appeared  that  120  acres  thereof  were 
subject  to  overflow.  The  court  held  that  If 
the  defect  was  patent  to  observation,  no 
recovery  could  be  bad  therefor. 

Respondents  press  the  case  of  Langdon  ▼. 
Green,  49  Mo.  363,  upon  ns,  and  insist  that 
it  Is  In  point  here.  In  that  case,  the  mle  of 
caveat  emptor  was  applied,  and  recovery 
on  account  of  false  representations  was  de- 
feated. By  a  careful  perusal  of  that  opin- 
ion. It  win  be  observed  that  the  case  Is  quite 
different  from  the  one  at  bar.  There  the  mis- 
representations complained  of  (in  so  far  as 
the  land  was  concerned)  were  that  "only  a 
certain  amount  of  the  land  had  been  washed 
away  by  the  Missouri  river"  (49  Mo.,  loc. 
dt.  365),  whereas  a  larger  quantity  had  been 
washed  away,  and  at  page  370  It  Is  shown 
that  the  complaining  party  was  familiar 
with  the  premises  and  had  had  the  same  In 
bis  hands  for  sale  as  agent  for  several 
months  Immediately  prior  to  his  purchase. 
It  was  upon  this  state  of  facts  that  the  mle 
of  means  of  knowledge  was  applied,  and  we 
think  properly,  as  In  that  case  the  complain- 
ing party  being  familiar  with  the  premises, 
the  amount  of  land  washed  away  by  the  river 
w»8  patent,  the  defect  was  open  to  the  senses 
of  the  purchaser  and  the  rule  caveat  emptor 
ought  to  apply.  It  was  a  proper  case  for  its 
application  as  we  understand  the  law,  for  it 
goes  without  saying  that  a  man  may  look 
over  a  piece  of  land,  and  discover  about  how 
much  it  Is  damaged  by  the  washing  away  of 
the  soil,  whereas  it  would  be  quite  impossible 
for  him  to  look  at  a  tract  and  say  how  many 
acres  are  contained  therein.  That  case  la 
not  an  authority  on  the  state  of  facts  now 
under  consideration.  Each  of  these  cases, 
and  In  fact  all  of  the  well-considered  cases, 
treat  of  the  rule  as  one  resting  upon  reason 
and  applying  only  where  the  matters  com- 
plained of  were  equally  open  to  the  senses  of 
the  parties,  and  liable  to  discovery  by  the  ex- 
ercise of  ordinary  business  sagacity,  and  in 
fact,  it  Is  said  the  principle  is  not  applicable 
at  all  where  there  is  a  positive  misrepresen- 
tation of  a  fact  essential  and  material  to  the 
subject  in  question  and  proper  diligence  has 
been  used  by  the  purchaser  in  the  course  of 
the  transaction,  and  proper  diligence  Is  only 
such  diligence  as  is  usually  employed  by  pru- 
dent men  in  lU^e  affairs.  Kerr  on  Frauds  (2d 
Ed.)  42;  14  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
119.    On  the  other  hand,  in  Stebbins  v.  Ed- 


die, 4  Mason,  414,  42(),  Fed.  Caa.  No.  13,342. 
Judge  Story  says:  "Where  the  sale  Is  fair, 
and  the  parties  are  equally  innocent  there  is 
little  If  any  hardship,  and  much  convenience. 
In  holding  to  the  rule  of  caveat  emptor."  We 
might  add  here  that  the  general  doctrine 
laid  down  in  the  boolcs  as  elementary  Is  that 
the  doctrine  of  notice  and  means  of  knowl- 
edge has  no  application  where  distinct  and 
positive  representattons  of  fact  have  been 
made,  have  tteen  relied  npon,  and  have  In- 
duced action.  Kerr  on  Frauds  (2d  Ed.)  40, 
41;  Bigelow  on  Frauds,  533,  534;  Heman  v. 
Hall,  140  Mo.  270,  41  S.  W.  733 ;  Cottrlll  v. 
Krum,  100  Mo.  404,  13  S.  W.  758,  18  Am.  St 
Rep.  549. 

Entertaining  these  views,  we  are  fully 
persuaded  that  the  case  under  consideration 
is  not  one  where  the  rule  should  find  applica- 
tion. To  apply  it  here,  we  must  find  that  the 
alleged  shortage  of  acres  in  the  tract  was 
open  and  patent  to  the  observation  of  tbe 
purchaser,  and  within  the  range  of  his  senses 
while  viewing  the  lands.  This  we  cannot  do, 
as  It  Is  a  matter  of  common  knowledge  that 
a  man  cannot  view  a  tract  of  land  and  arrive 
at  anything  like  an  accurate  estimate  of  its 
contents.  As  said  by  the  Supreme  Court 
of  Michigan:  "It  cannot  be  generally  true 
that  a  person  can  judge  of  the  contents  of  a 
piece  of  land  by  the  eye."  Starkweather  v. 
Benjamin,  32  Mich.  305.  See,  also,  HcGhee 
V.  Bell,  170  Mo.  121,  70  8.  W.  493,  69  L.  R. 
A.  761,  where  in  both  opinions  this  case  is 
quoted  and  approved  (majority  opinion,  page 
135  of  170  Mo.,  page  494  of  70  8.  W.  [59  L. 
R.  A.  761] ;  dissenting  opinion,  page  150  of 
170  Mo.,  page  498  of  70  8.  W.  168  U  R.  A. 
761]),  and  also  cited  approvingly  by  the  Kan- 
sas City  Court  of  Appeals  in  Lelcher  v. 
Keeney,  98  Mo.  App.  394^  72  B.  W.  145,  a 
case  more  recent  than  Mirea  v.  SnmmerviUe, 
supra. 

3.  Considering  the  next  propositloii,  that 
Bonrland  having  viewed  the  lands,  he  should 
have  used  vigilance  to  ascertain  the  fact  of 
acreage:  To  follow  out  this  suggestion,  a 
survey  would  have  been  necessary.  The  rule 
only  requires  that  Bourland  should  use  that 
degree  of  business  circumspection  usually  ex- 
ercised by  prudent  men  In  like  transactions. 
This  being  true,  he  would  be  chargeable  with 
neglect  in  that  behalf  only  in  event  that  pru- 
dent men  usually  cause  surveys  to  be  made 
under  like  circumstances.  In  dealing  with 
this  suggestion,  we  must  apply  a  degree  of 
common  sense  commensurate  with  the  case  in 
band,  and  view  it  in  the  light  of  common 
knowledge  and  every-day  experiaice  pertain- 
ing to  like  affairs.  From  these  bearings,  we 
all  know  that  land  in  large  tracts  Is  bought 
and  sold  almost  dally  by  the  acre  In  this  coun- 
try without  surveys.  This  arises  no  doubt 
from  tbe  fact  that  tbe  original  government 
surveys  are  usually  accurate  and  men  rely 
thereon,  together  with  the  presumption  osual- 
ly  Indulged  that  he  who  owns  land  knows  the 
acreage,  and  the  n^otlatipns  are  Generally 


Mo.) 


JUDD  ▼.  WALKER. 


663 


had  on  the  faith  of  prior  snrTeya  and  repre- 
sentation of  the  owner.  The  citizens  of  Mis- 
Bonrl  from  time  Immemorial  have  been  ao 
customed  to  deal  with  the  utmost  good  faith 
in  matters  of  this  kind,  and  it  would  be  a  sad 
commentary  Indeed  upon  the  moral  sense 
and  Integrity  of  the  state  for  the  courts  to 
say,  even  by  Inference,  that  our  citizens  can 
no  longer  be  trusted  in  this  behalf.  Our  con- 
clusion is  that  in  case  of  positlTe  representa- 
tion of  a  given  number  of  acres  in  a  tract, 
ordinary  business  prudence  does  not  require  a 
surrey  and  measurement  thereof,  and  that 
the  party  relying  upon  such  representations 
of  fact  Is  not  precluded  from  recovery  by  not 
causing  measurements  to  be  made  in  advance 
of  the  purcha^  The  words  "means  of 
knowledge  easily  within  reach"  employed  in 
some  of  the  cases  ought  not  to  be  construed 
to  require  the  purchaser  to  seek  out  and  em- 
ploy a  surveyor  for  the  purpose  of  verifying 
a  fact  positively  asserted  by  the  sellw. 

4.  There  Is  yet  an  additional  reason  why 
this  case  should  have  gone  to  the  Jury.  Re- 
spondents were  in  no  position  to  avail  them- 
selves of  appellant's  want  of  care  and  lack 
of  attention.  The  general  rule  seems  to  be 
well  settled  that  where  the  parties  deal  fair- 
ly or  at  arm's  length,  the  rule  of  caveat  emp- 
tor, as  above  indicated,  applies;  but  when 
fair  dealing  is  departed  from  by  the  vendor 
making  false  statements  of  fact  as  of  his  own 
knowledge,  the  falsity  of  which  Is  not  pal- 
pable to  the  purchaser,  the  purchaser  has  the 
undoubted  right  to  re^  Implicitly  upon  such 
statements  and  the  principle  stated  has  no 
application  (authorities  supra),  and  in  event 
the  purchaser  is  entrapped  thereby,  and  after- 
wards calls  ui>on  the  vendor  in  a  court  of  Jus- 
tice to  make  compensation  for  bis  deceit, 
the  law  win  not  permit  him  to  escape  by 
urging  the  folly  of  his  dupe,  nor  by  admitting 
that  he,  the  seller,  was  a  knave  and  a  scoun- 
drel, and  averring  the  defrauded  party  was 
negligent  and  careless  in  thus  believing  and 
trusting  him;  for  this  would  be  equivalent 
to  saying:  "You  trusted  me,  therefore  I 
have  a  right  to  betray  you."  Cottrlll  v. 
Krum,  100  Mo.  397,  13  S.  W.  753,  18  Am. 
St  Rep.  549 ;  Lelcher  v.  Keeuey,  98  Mo.  App. 
394.  72  8.  W.  145 ;  Fargo  Gas  Light  &  CJoke 
Co.  V.  Fargo  Gas  ft  Electric  C!o.,  4  N.  D.  219, 
59  N.  W.  10C6,  37  L.  R.  A.  593;  Mead  v. 
Bunn,  32  N.  Y.  280;  Redding  v.  Wright,  49 
Minn.  322,  61  N.  W.  1056;  Linington  v. 
Strong,  107  111.  802;  Labbe  v.  Corbett,  69 
Tex.  509,  6  S.  W.  808;  Watson  v.  Atwood,* 
25  Conn.  320;  Mazfleld  v.  Schwartz  (Minn.) 
47  N.  W.  448,  10  L.  R.  A.  607;  Graham  v. 
Thompson,  55  Ark.  209.  18  S.  W.  58,  29  Am. 
St  Rep.  40;  Klefer  v.  Rodgers,  19  Minn.  38 
(Gil.  14);  McGhee  v.  Bell,  170  Mo.  121,  70 
S.  W.  493.  69  L.  R.  A.  761. 

On  this  question,  Mr.  Blgelow  states  the 
law  thus:  "The  proposition  has  now  be- 
come very  widely  accepted,  at  law  as  well 
as  In  equity,  at  least  as  general  doctrine,  that 
a  man  may  act  upon  a  positive  representa- 


tion of  fact,  notwithstanding  the  fact  that 
the  means  of  knowledge  were  specially  open 
to  him,  or  though  he  had  legal  notice,  as, 
e.  g.,  in  the  public  registry,  of  the  real  state 
of  things.  It  may  be  improbable  that  a  man 
with  the  truth  In  reach  should  accept  a  rep- 
resentation made  In  regard  to  it,  but  the  im- 
probability can  be  no  more  than  matter  of 
fact  If  the  representation  were  of  a  char- 
acter to  induce  action,  and  did  induce  It, 
that  Is  enough.  It  matters  not,  It  has  well 
been  declared,'  that  a  person  misled  'may  be 
said,  in  some  loose  sense,  to  have  been  negli- 
gent [in  reality  negligence  is  beside  the  case 
where  the  misrepresentation  was  calculated 
to  mislead,  and  did  mislead] ;  for  It  is  not 
Just  that  a  man  who  has  deceived  another 
should  be  permitted  to  say  to  him:  'You 
ought  not  to  have  believed  or  trusted  me,' 
or  'You  were  yourself  guilty  of  negligence.' 
This  indeed  appears  to  be  true  even  of  cases 
in  which  the  injured  party  had  in  fact  made 
a  partial  examination.  Nor  is  the  rule  ap- 
plicable merely  to  cases  which  In  some  re- 
spects stand  upon  special  ground,  as,  e.  g., 
suits  for  specific  performance;  it  applies  to 
rescission  equally,  and  indeed  is  a  general 
rule."  Bigelow  on  Frauds,  623-626.  Mr. 
Kerr,  in  his  work  on  Frauds  (2d  Ed.)  40, 
41,  says:  "If  a  definite  or  particular  state- 
ment be  made  as  to  the  contents  of  property, 
and  the  statement  be  untrue.  It  is  not  enough 
that  the  party  to  whom  the  representation 
was  made  may  have  been  acquainted  with 
the  property.  A  very  Intimate  knowledge 
with  the  premises  will  not  necessarily  imply 
knowledge  of  their  exact  contents,  while  the 
particularity  of  the  statement  will  naturally 
convey  the  notion  of  exact  admeasurement 
The  fact  that  he  had  the  means  of  knowing 
or  of  obtaining  Information  of  the  truth 
which  be  did  not  use  is  not  sufficient  It 
is  not  indeed  enough  that  he  may  have  been 
wanting  In  caution.  A  man  who  has  made 
false  representations  by  which  be  has  induced 
another  to  enter  Into  a  transaction  cannot 
turn  round  on  the  person  whom  be  has  de- 
frauded and  say  that  he  ought  to  have  been 
more  prudent,  and  ought  not  to  have  conclud- 
ed the  representations  to  be  true  In  the  sense 
which  the  language  used  naturally  and  fairly 
Imports.  Nor  is  it  enough  that  there  may  be 
circumstances  In  the  case  which,  in  the  ab- 
sence of  the  representation,  might  have  been 
suflicient  to  put  him  on  inquiry.  The  doc- 
trine of  notice  has  no  application  where  a 
distinct  representation  has  been  made.  A 
man  to  whom  a  particular  and  distinct  rep- 
resentation has  been  made  is  entitled  to 
rely  on  the  representation,  and  need  not  make 
any  further  Inquiry,  although  there  are  cir- 
cumstances in  the  case  from  which  an  In- 
ference inconsistent  with  the  representation 
might  be  drawn.  He  is  not  bound  to  Inquire 
unless  something  has  happened  to  excite 
suspicion,  or  unless  there  is  something  in  the 
case  or  In  the  terms  of  the  representation  to 
put  him  on  inquiry.^  The  ^pi^Q^g^^ 
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made  the  representation  cannot  be  allowed  to 
say  that  be  told  him  where  further  Informa- 
tion was  to  be  got,  or  recommended  him  to 
take  advice,  and  even  pnt  Into  his  hands 
the  means  of  discovering  the  tmth.  How- 
ever negligent  the  party  may  have  been  to 
whom  the  Incorrect  statement  has  been  made, 
yet  that  Is  a  matter  affording  no  ground  of 
defense  to  the  other.  No  man  can  complain 
that  another  has  relied  too  Implicitly  on  the 
truth  of  what  he  himself  stated."  The  doc- 
trine of  the  two  learned  authors  above,  is 
evidently  both  sound  and  just,  and  It  Is  the 
doctrine  of  our  Supreme  Court  on  the  subject, 
as  appears  from  Cottrlll  T.  Erum,  100  Mo. 
397,  13  S.  W.  763,  18  Am.  St  Rep.  549,  as 
well  as  McOhee  v.  Bell,  170  Mo.  121,  70  S. 
W.  493,  69  L.  R.  A.  761. 

6.  The  cases  of  Dunn  v.  White's  Adm'r, 
supra,  Green  v.  Worman,  83  Mo.  App.  668, 
and  Hitchcock  v.  Baughan,  36  Mo.  App.  216, 
cited  and  relied  on  by  respondents,  are  not 
In  point  here.  Those  cases  are  treated  by 
the  courts  as  belonging  to  that  class  In  which 
no  actual  fraud  Is  shown  and  the  controversy 
arose  out  of  honest  error  and  mistaken  opin- 
ion, as  where  the  parties  being  on  the  land, 
and  the  seller  Informs  the  purchaser  that 
he  did  not  know  where  the  boundaries  were, 
but  pointed  out  what  he  thought  to  be  such. 
Such  statements,  Instead  of  being  treated  as 
a  positive  statement  of  fact.  It  Is  held,  amount- 
ed to  no  more  than  an  honest  expression  of 
opinion,  and  was  evidently  so  understood  by 
the  parties  at  the  time,  and  Inasmuch  as  the 
purchaser  knew  as  much  about  the  bound- 
aries as  did  the  seller,  and  the  seller  did  not 
attempt  to  make  any  positive  representations 
of  fact  pertaining  thereto,  a  recovery  at  law 
could  not  be  had  thereon.  Notwithstanding 
the  very  high  opinion  we  entertain  of  the 
Kansas  City  Court  of  Appeals,  and  the  very 
great  esteem  In  which  we  hold  the  learned 
judge  who  wrote  the  opinion  In  the  case  of 
Mires  V.  Summervllle,  85  Mo.  Appv  183,  after 
much  careful  and  painstaking  Investigation 
and  mature  deliberation,  we  are  constrained 
and  persuaded  to  hold  that  the  facts  In  this 
record  make  a  proper  case  for  the  jury,  and 
that  the  learned  trial  judge  erred  In  peremp- 
torily directing  a  verdict  for  the  respondents. 

6.  It  Is  conclusively  shown  that  while  the 
respondent  Naxara  may  have  taken  no  part 
personally  In  the  fraudulent  representations, 
he  became  aware  of  the  fraud  being  per- 
petrated In  time  to  have  prevented  It,  but, 
instead  of  so  doing,  deliberately  became  a 
party  thereto  by  executing  a  deed  purporting 
to  convey  more  land  than  be  owned  or 
claimed  to  own  and  took  an  obligation  from 
his  agent,  Walker,  to  protect  himself  In  event 
the  fraud  was  discovered  and  he  would  be 
called  upon  for  reimbursement  on  account 
thereof.  He  also  accepted  compensation  for 
more  land  than  he  owned,  all  of  which  ap- 
pears from  bis  own  testimony.  It  is  a 
familiar  principle  that  false  and  firandnlent 
representations  of  an  agents   vfaoi  acting 


within  the  scope  of  his  authority,  binds  his 
principal,  and  to  represent  the  acreage  of  a 
tract  of  land  In  his  hands  for  sale  Is  within 
the  scope  of  authority  of  a  real  estate  agent 
beyond  question.'  It  Is  likewise  familiar  law 
that  a  principal  cannot  take  any  benefit  aris- 
ing by  vlrtae  of  the  false  and  fraudulent 
representations  of  his  agent,  within  the  scope 
of  bis  authority,  although  he  may  have  been 
no  party  to  the  r^resentatlons.  He  cannot  . 
adopt  and  take  benefit  for  a  contract  or  sale 
brought  about  and  entered  Into  by  such  fraud 
of  the  agent  on  his  behalf,  and  at  the  same 
time  repudiate  the  fraud  upon  which  the 
transaction  was  built  The  statements  and 
representations  In  this  case  were  clearly 
ratified  and  adopted  by  Naxara,  and  he  U 
jointly  liable  with  Walker  therefor.  Kerr 
on  Frauds  (2d  Bd.)  82;  Oreen  v.  Worman, 
83  Mo.  App.  668 ;  Orlswold  v.  Gebbie,  126  Pa. 
853,  17  Atl.  678,  12  Am.  St  Rep.  878 ;  Morse 
V.  Rathburn,  49  Mo.  97 ;  Short  v.  St^hens,  92 
Mo.  App.  161. 

7.  Bonrland  bad  no  Interest  In  the  subject 
of  this  controversy  and  la  not  a  necessary 
party  to  the  suit 

For  the  reasons  above  given,  the  judgment 
Is  reversed,  and  the  cause  remanded  to  be 
proceeded  with  as  herein  Indicated. 

It  appearing  that  the  views  entertained 
by  this  court  and  herein  announced  are  c(m- 
trary  to  and  In  conflict  with  those  expressed 
by  the  Kansas  City  Court  of  Appeals  in  the 
case  of  Mires  v.  Summervllle,  85  Ha  App. 
188,  this  case  is  therefore  certified  to  the 
Supreme  Court  for  final  determination.  In 
accordance  with  the  constltntlonal  mandate 
In  that  behalf  provided.    It  Is  ao  ordered. 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 


THOMASSON    ▼.     MBRCANTILB     TOWN 
MDT.  INS.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Sept 
oO,  1905. ) 

1.  iRsmuLNos— Mtttuai.  CoiiPAinxs— -Pbocsss 

hAbjr  V  IOB 

Rev.  St'  1899,  (  8092,  anthorlxea  the  insti- 
tution of  suits  against  a  town  mntnal  InsuraDce 
company  having  its  principal  office  in  St  I/ooia 
by  service  of  process  on  the  president  buop- 
tar^,  or  chief  officer  in  charge  of  the  company's 
"principal  office."  Held,  that  a  return  that  tlie 
writ  was  executed  in  the  city  of  8t  Looia  en 
the  defendant  a  mutual  Insurance  company,  by 
leaving  a  copy  of  the  writ  and  petition  with  D., 
secretary  of  defendant,  ha  being  In  said  defend- 
ant's established  "business  offioa'  and  in  charge 
thereof,  was  fatally  defective,  f6r  failure  to 
show  that  such  business  office  was  tlM  princi- 
pal office  of  the  company. 

2.  AppKABijrcx — Waivkb  or  Dh»wiv«   Skmv- 
icx  OF  Pbocess. 

Where,  though  the  service  on  defendant 
company  was  defective  on  its  face,  defendant 
made  no  motion  on  a  special  appearance  to 
quash  the  same,  but  entered  a  special  appear- 
ance, and  filed  an  answer  alleging  the  insuS- 
dency  of  the  service  and  a  geneiiU  denial,  it 
therwy  appeared  generally  and  was  precluded 
from  insisting  on  ua  wa^^  Jnrisdirtkm  «w 
its  person.  Dig„zed  by  CjOOglC 
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8.  FLKAoma — ^PBisuifpnoRS. 

The  rale  that  a  condltioD  of  thingt  one* 
■hown  to  exist  will  be  presamed  to  contfaiae 
untU  the  contrary  appears,  tboufh  stated  as  a 
rale  of  evidence,  applies  with  equal  force  to 
pleadings  when  the  facts  stated  therein  are  In 
their  nature,  by  inference,  continuoos,  and  no 
limitation  aa  to  time  is  suggested. 

4.  PLBAOmo^AlDB    BY    VKBDIOr— AOIIOIT    OH 
InSXnAlTCB  POUCT. 

In  an  action  on  a  poller  the  petition  alleged 
that  defendant  insnred  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  9S0O  <»  hia 
bam,  situated  on  certain  proper^  described.  In 
D.  county.  Mo.,  and  to  the  amount  of  $400  on 
hay  and  grain  therein."  and  to  the  amonnt  of 
1100  on  farm  ntenslls  therein,"  and  that  on  a 
certain  day,  while  the  policy  was  i^  force,  the 
bam,  hay,  grain,  and  farm  utensils  were  totally 
destroyed  by  fire.  Held,  that  though  the  peti- 
tion was  defective  for  failure  to  state  that  the 
hay,  grain,  and  farm  utensils  were  located  in 
the  bam  in  D.  county  at  the  time  of  the  fire, 
such  defect  was  a  mere  defective  statement  of 
a  cause  of  action,  which  was  cured  by  verdict, 
under  Rev.  Bt  1899,  i  672,  providing  that  a 
judgment  on  a  verdict  shall  not  be  reversed  for 
want  of  any  averment  on  acbount  of  which  a 
demurrer  could  have  been  maintained,  or  for 
emitting  any  allegation  or  averment  without 
proving  which  the  trieta  of  the  issue  ought  not 
to  have  given  such  verdict 

Bland,  P.  J.,  dissenting. 

Appeal  from  Circolt  Court,  DonkUn  Coun- 
ty :  Jaa.  tt.  Fort,  Judge. 

Action  by  J.  W.  Thomasson  against  the 
Mercantile  Tovni  Mutoal  Insurance  Company. 
From  a  Judgment  tx  plaintiff,  defendant  ap^ 
peals.    Affirmed. 

See  81  S.  W.  911 

Barclay  &  Fatmtleroy,  for  appellant.  BI7 
tc  Kelso,  for  respondent 


MORTONI,  3.  This  la  a  suit  on  a  policy  of 
Insnrance  against  fire.  PlalntUf  recovered 
Judgment  therein,  and  defendant  appeals  to 
this  court  The  bill  of  exceptions  preserves 
none  of  the  evidence.  The  only  questions  for 
review  here  are,  first,  the  matter  of  exception 
pertaining  to  the  mllng  of  the  trial  court  on 
deftodanfs  plea  In  abatement  wherein  It  was 
contended  that  the  sheriff's  return  to  the 
Bummona  failed  to  show  that  the  court  bad 
acquired  Jurisdiction  of  the  person  of  defend- 
ant; and,  second,  the  matter  arising  on  the 
record  proper  as  to  the  sufficiency  of  the 
allegations  of  the  petition.  The  facts  will 
appear  in  the  opinion. 

The  return  on  the  writ  of  summons  is  aa 
follows:  "Executed  this  writ  in  the  city  of 
St  Lonla,  Missouri,  on  the  within  named 
defendant,  the  Mercantile  Town  Mutual  In- 
surance Company  (a  corporation),  this  ISth 
day  of  April,  1908,  by  delivering  a  copy  of  the 
writ  and  petition  as  fnmlshed  by  the  clerk  to 
J.  W.  Daugherty,  secretary  of  the  defendant 
corporation,  he  being  in  said  defendant's 
osaal  business  office  and  in  charge  thereof. 
The  president  or  other  chief  officer  of  said 
company  conld  not  be  found  in  the  city  of  St 
Louis  at  the  time  of  service.  Joseph  F.  Dick- 
man.  Sheriff,  by  Wm.  Oahlll,  Deputy."  It  Is 
contended  by  defendant  that  the  return  Is 


Insufficient,  Inasmuch  as  It  is  therein  certlfled 
that  the  service  was  had  In  defendant's  "usual 
business  office,"  Instead  of  the  "principal 
office"  of  such  company.  The  statute  in  that 
behalf  is  as  follows:  "Suits  may  be  insti- 
tuted in  the  circuit  court  of  any  county  in 
this  state  where  the  cause  of  action  origi- 
nated against  any  company  operating  under 
the  provisions  of  such  article,  or  where  such 
company'  has  its  principal  office,  and  when- 
ever any  suit  shall  be  so  Instituted  against 
any  such  company,  a  certified  copy  of  the 
original  petition  and  summons  shall  be  served 
on  the  president  or  secretary,  or  other  chief 
officer  In  charge  of  the  principal  office  of 
such  company,  by  the  acting  sheriff  of  the 
county  in  which  such  company  may  have  Its 
principal  office.  If  such  company  have  its 
principal  office  in  the  city  of  St.  Louis,  then 
the  acting  sheriff  of  the  city  of  St  Louis  shall 
serve  the  process  herein  mentioned.  And 
service  when  so  made  and  proven  by  the 
return  thereof,  shall  be  deemed  service  on  any 
such  company  proceeded  against"  Section 
8062,  Rev.  St  1899.  The  cause  of  action 
originated  in  Dunklin  county.  Service  was 
had  In  the  dty  of  St  Louis,  presumably  be- 
cause the  principal  office  Is  In  that  dty.  This 
fact  is  not  shown,  however,  In  the  return. 
The  return  states  that  the  service  was  at  the 
"usual  business  office"  of  the  company  in 
St  Louis.  The  statute  quoted  enables  serv- 
ice to  be  had  In  St  Louis  If  the  cause  of 
action  originated  elsewhere  only  by  serving 
the  president  secretary  or  other  chief  officer 
In  charge  of  the  company's  "principal  office." 
The  return  shows  the  secretary  in  charge  of 
its  "usual  business  office"  was  served.  That 
might  be  at  a  place  other  than  Its  principal 
office.  The  company  might  have  had  its 
principal  office  outside  of  the  city  of  St 
Louis  and  business  offices  in  such  (dty,  or  it 
may  have  had  Its  principal  office  In  St  Louis, 
and  other  business  offices  there,  which  would 
come  under  the  category  of  "usual  business" 
office.  It  is  apparent  that  the  return  in  this 
case  does  not  show  good  service  tmder  the 
statute  quoted. 

It  is  Insisted,  however,  by  respondent,  that 
the  defective  service  was  waived  by  the  ap- 
pearance of  the  defendant  to  the  merits  of  the 
cause  In  the  trial  court  The  record  before 
us  shows  the  following  In  this  respect. 
Omitting  caption,  the  answer  Is  as  follows: 
"Defendant  appearlpg  specially,  by  its  attor- 
neys, for  the  purpose  of  this  answer  and  for 
no  other  purpose,  avers  that  this  court  has 
no  jurisdiction  oyer  the  person  of  the  defend- 
ant in  this  cause.  Wherefore  defendant 
prays  that  this  action  be  abated  and  for  Its 
costs.  (2)  Without  waiving  the  aforesaid 
plea  in  abatement,  defendant  appearing 
specially  as  aforesaid,  for  answer  to  the 
plaintiff's  petition,  denies  generally  each  and 
every  allegation  thereof."  Upon  this  answer 
the  court  first  heard  the  evidence  on  the  plea 
In  abatement,  and  found  the  Issues  against 
the  defendant    The  case  then  coming  on  to 
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be  heard  on  the  merits,  the  defendant's  conn- 
eel  Immediately  withdrew  and  participated 
no  further  therein.  Plaintiff  proved  liia 
cause ;  at  least  we  presume  so,  from  the  fact 
that  the  finding  and  Judgment  were  for  him. 
The  evidence  on  the  merits  la  not  before  us  in 
the  bill  of  exceptions.  After  the  finding  on 
the  merits  against  it,  the  defendant  appeared 
specially  and  filed  motions  for  new  trial  and 
in  arrest  of  judgment,  alleging  that  the  court 
erred  in  Its  finding  on  such  plea  in  abatement 
There  was  no  motion  to  quash  the  return  for 
insufilclency  appearing  on  its  face  and  th« 
matter  was  raised  In  no  other  manner  than 
by  the  answer  above  quoted,  which  answer 
also  contained  a  general  denial.  Respondent 
contends  that  by  thus  answering  with  the 
general  denial,  appellant  appeared  to  the 
merits  of  the  case,  and  thereby  waived  its 
right  to  complain  of  the  defective  service 
shown  by  the  InsutDcient  return.  Replying  to 
this,  appellant  insists  that  under  our  system 
of  pleading  it  was  bound  to  Include  in  one 
answer  every  matter  of  defense  it  had,  and 
therefore  it  did  not  waive  the  plea  to  the 
jurisdiction  by  its  pleading  to  the  merits. 
Our  Supreme  Court  in  the  very  recent  case 
of  Newcomb  v.  Railway  (3o.,  182  Mo.  707, 
81  S.  W.  1069,  has  settled  this  question  con- 
clusively, so  far  as  this  court  is  concerned. 
The  court  said:  "It  is  true  that  under  our 
system,  a  plea  in  abatement  Is  not  waived  by 
a  plea  In  bar  in  the  same  answer  and  the 
defendant  must  include  all  of  his  defenses  in 
one  answer.  But  the  Insufilclency  of  this  re- 
turn was  not  a  point  to  be  presented  by  tbe 
plea  at  all;  it  was  out  of  place  in  tbe 
answer."  The  conclusions  reached  In  that 
case  are  that  the  Insufficiency,  when  appear- 
ing on  the  face  of  tbe  officer's  return,  is  a 
matter  to  be  reached  by  motion  and  not  by 
answer.  In  this  case,  the  defendant  might 
have  made  its  special  appearance  for  the 
purpose  of  the  motion  only  and  moved  to 
quash  the  return  for  the  insufilclency  appear- 
ing on  Its  face,  and  In  event  such  motion  had 
been  overruled  by  the  court,  the  appellant 
could  have  preserved  its  exception  and  with- 
drawn and  had  judgment  thereafter  been 
entered  by  the  court,  upon  appeal  here,  the 
same  could  have  been  reversed  because  of 
such  insufficient  return.  But  by  its  general 
denial,  the  appellant  made  a  general  appear- 
ance to  the  merits  of  tbe  cause  and  after  such 
appearance  is  made,  it  is  wholly  immaterial 
as  to  what  was  the  character  of  the  return. 
In  discussing  this  question,  the  Supreme 
Court  In  the  case  above  cited,  points  out  that 
tbe  question  of  Jurisdiction  may  arise  on  tha 
face  of  the  return  of  the  summons  or  on  the 
face  of  the  petition,  or  by  reason  of  some  fact 
not  apiiearing  either  in  tbe  return  or  in  the 
petition,  and  said:  "If  it  arises  on  tbe  face 
of  the  return,  it  is  only  a  question  of  whether 
ttie  defendant  has  been  properly  served ;  that 
is  met  by  motion  to  quash  the  return.  If  It 
arises  on  the  face  of  tbe  petition.  It  Is  a 


question  of  law  and  is  met  by  demurrer,  and 
if  ft  arises  from  some  fact  tliat  appears 
neither  in  the  return  nor  in  tbe  petition,  it 
is  presented  by  plea."  Newcomb  v,  Ry., 
supra.  Our  conclusion  on  tbis  brandi  of  tbe 
case  is  that  by  answering  to  the  merits  the 
defendant  appeared,  and,  Iiaving  thus  made 
his  election,  he  is  precluded  thereafter  from 
Insisting  upon  a  want  of  jurisdiction  over  its 
person.  This  is  certainly  sound  law  on  the 
subject,  and  is  amply  supported  by  antbority. 
Work  on  Jurisdiction  of  Courts,  {  22,  says: 
"If  a  party  wishes  to  insist  upon  the  objection 
tliat  he  is  pot  in  court,  lie  must  keep  out  for 
all  purposes,  except  to  make  tbe  objection." 
See,  also,  section  34,  p.  511,  3  Cyd.;  Speer 
V.  Burllngame,  61  Mo.  App.  83. 

2.  As  to  the  property  insured  and  its  lo- 
cation, the  petition  alleges  that  "the  defend- 
ant insured  plaintiff  against  loss  or  damage 
by  fire  to  the  amount  of  $300  upon  his  bam, 
situated  upon  the  S.  %  of  the  S.  E.  Vt  of 
section  18,  township  20  N.,  range  10  E.  in 
Dunklin  county.  Mo.,  and  to  the  amount  ot 
$400  upon  hay  and  grain  therein,  and  to  the 
amount  of  $100  on  farm  utensils  therein," 
etc.  The  allegation  contained  In  the  petition 
as  to  tbe  destruction  of  said  property  by  Ore  is 
as  follows :  "And  that  on  tbe  IStb  day  of  No- 
vember, 1902,  and  while  said  policy  was  Id 
force,  said  bam,  hay,  grain,  and  farm  utensils 
were  totally  destroyed  by  fire."  It  Is  con- 
tended by  appellant  that  the  petitioii  is  fa- 
tally defective  in  so  far  as  the  location  of 
the  hay,  grain,  and  farm  ntensUs  are  con- 
cerned at  tbe  time  of  the  fire;  that  the  peti- 
tion should  have  contained  a  formal  alle- 
gation to  the  effect  that  the  property  was 
destroyed  while  situate  as  aforesaid,  oi 
words  to  that  effect,  and  In  the  absence 
thereof,  the  circuit  court  of  Dunklin  counts 
had  no  jurisdiction  of  the  subject-matter  of 
those  items  of  Iqss.  This  question  was  not 
raised  in  the  court  below,  nor  Is  it  referred 
to  in  the  motion  for  new  trial,  or  In  arrest 
tbe  contention  being  advanced  here  for  the 
first  time.  There  can  be  no  doubt  that  the 
want  of  Jurisdiction  of  tbe  court  over  tbe 
subject-matter  of  the  action  can  be  taken 
advantage  of  at  any  time,  either  in  the  trial 
or  Appellate  Court  The  law  is  tborouzhly 
settled  to  that  effect  Parlln  et  al.  t.  Herd, 
145  Mo.  117.  46  S.  W.  753;  Bray  v.  Marshall. 
66  Mo.  122;  Graves  t.  McHugh,  58  Mo.  499: 
Henderson  ▼.  Henderson,  55  Mo.  5S4.  And 
it  is  likewise  true  that  such  defect  appearing  ' 
upon  tbe  face  of  the  record  proper  may  be 
reviewed  by  the  Appellate  Court,  even  In  I 
the  absence  of  a  motion  for  new  trial  or  In  ^ 
arrest  Lilly  y.  Menke,  126  Mo.  190,  28  S.  W. 
648,  994;  State  ex  rel.  ▼.  Scott.  104  Ma  26. 
18  S.  W.  987,  17  S.  W.  11 ;  Mclntire  v.  Mo- 
Intlre,  80  Mo.  470;  Weil  v.  Green,  69  Mo. 
281 ;  Munchow  v.  Munehow,  96  Mo.  App.  553, 
70S.  W.  380. 
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Appellant  admits  In  its  argument  here  that 
the  general  allegation  of  loss  of  the  bam 
which  was  Insured  as  being  In  Dunklin  coun- 
ty Is  Bufladent  after  verdict  to  show  Juris- 
diction of  the  court  over  the  subject-matter 
In  BO  far  as  the  bam  Is  concerned,  but  levels 
its  objection  against  the  Items  of  personal 
property  only,  Insisting  that  the  petition 
must  contain  an  allegation  that  such  per- 
sonal property  was  In  Dunklin  county,  at 
least  at  the  time  of  the  fire.  In  order  to  show 
the  cause  of  action  on  account  of  its  loss  to 
have  originated  within  the  Jurisdiction  of 
the  circuit  court  of  that  county.  We  are  cited 
to  Todd  V.  Ins.  Co.,  1  Ho.  App.  472,  and 
Wright  ft  Son  v.  Ins.  Co.,  73  Mo.  App.  365,  as 
supporting  this  contention.  In  the  Todd 
Case,  the  facts  were  that  the  policy  was  is- 
sned  to  a  commission  Arm  to  cover  a  stock 
of  produce,  "their  own,  held  by  them  in  trust 
on  conslgniment  or  sold  but  not  delivered," 
contained  In  the  second  story  of  a  bniiding 
known  as  No.  312  North  Commercial  street, 
St  Louis.  The  suit  by  Todd,  a  customer  of 
the  commission  firm,  was  for  the  loss  of 
buffalo  meat  which  Todd  had  shipped  to  the 
commission  firm  to  be  sold.  The  opinion 
says :  "It  does  not  anywhere  appear  in  the 
petition  that  the  buffalo  meat  came  to  312 
North  Commercial  street,  or  that  this  build- 
ing had  been  visited  by  fire."  Hence  the 
petition  was  held  fatally  defective  on  de- 
murrer. It  is  apparent  from  what  is  said 
that  there  was  no  allegation  that  the  buffalo 
meat  which  had  been  shipped  to  the  com- 
mission firm,  ever  reached  the  building,  in- 
sured, or  that  it  came  within  the  purview  of 
the  policy  at  all,  and  was  there  at  the  time 
of  the  Are,  and  further,  the  court  expressly 
says  that  nothing  appeared  in  the  petition 
showing  that  the  building  itself  had  been 
visited  by  Are.  This  being  true,  there  was 
certainly  a  failure  to  show  a  cause  of  action 
within  the  Jurisdiction  of  any  court  That 
case  cannot  be  in  point  here.  Nor  does  the 
case  of  Wright  &  Sons  v.  Insurance  Co.,  73 
Ma  App.  365,  support  appellant's  contention. 
In  that  case  Judge  BUlson  merely  refers  to 
the  Todd  Case,  and  suggests  that  as  the 
case  then  under  consideration  was  to  be  re- 
manded anyway,  and  the  petition  was  to  be 
amended  for  other  reasons,  it  might  be  well 
for  the  plaintiff  to  further  amend  by  show- 
ing that  the  g^>ods  were  burned  In  the  build- 
ing In  which  they  were  located  when  insur- 
ed. There  is  nothing  in  that  case  which  la 
pertinent  here  after  verdict 

In  the  absence  of  an  express  allegation 
that  the  property  was  destroyed  by  fire 
while  situated  as  insured,  or  words  to  that 
effect,  the  petition  would  have  been  subject 
to  demurrer  in  the  court  below.  No  demur- 
rer was  interposed,  however,  nor  was  there 
an  objection  to  the  Introduction  of  evidence 
on  the  ground  of  its  insufficiency,  and  it  is 
admitted  here  by  appellant  that  the  show- 


ing made  in  the  petition  that  the  bam  was 
located  in  Dunklin  county  when  insured,  and 
the  general  allegation  of  its  destruction  by 
fire  would  be  sufficient  after  verdict  as  to 
the  bam.  We  fully  agree  with,  appellant  as 
to  this  proposition.  It  is  good  after  verdict 
because  of  the  application  of  that  principle 
of  law  that  a  state  of  facts  once  shown  to 
exist,  is  presumed  to  continue  until  the  con- 
trary is  shown.  The  bam  having  been  al- 
leged to  be  in  Dunklin  county  when  Insured, 
is  presumed  to  be  there  when  burned,  noth- 
ing to  the  contrary  appearing  thereto.  Pope 
V.  K.  C.  Cable  Ry.  Co.,  99  Mo.  400,  12  S.  W. 
891;  Carglle  v.  Wood,  63  Mo.  501;  Merrill 
Chemical  Co.  v.  Nickeils,  66  Mo.  App.  678; 
State  V.  Coffee,  75  Mo.  App.  88.  The  rule 
that  a  condition  of  things  once  shown  to 
exist,  will  be  presumed  to  continue  until  the 
contrary  appears,  although  usually  stated 
as  a  rule  of  evidence,  applies  with  equal 
force  to  pleading  when  the  facts  stated  are 
in  their  nature,  by  fair  Inference,  continuous, 
and  no  limitation  as  to  time  suggested. 
Stone  V.  Wendover,  2  Mo.  App.  247;  PattU 
son's  Mo.  Code  Plead.  {  187.  This  same  pre- 
sumption renders  the  allegation  as  to  the 
personal  property  sufficient  after  verdict,  for 
the  petition,  after  having  alleged  the  insur- 
ance on  the  bam,  then  alleges  the  insurance 
upon  the  hay,  grain,  and  utensils  therein, 
and  locates  the  barn  in  Dunklin  county. 
The  same  general  allegation  of  loss  applies 
to  one  as  to  the  other  and  the  same  pre- 
sumption obtains.  The  petition  having 
shown  the  location  of  the  personal  property 
to  be  in  the  bam  when  Insured,  and  alleged 
its  destruction  by  fire,  it  will  be  presumed 
now,  in  aid  of  the  verdict  and  finding,  that 
it  was  In  said  bam  In  Dunklin  county,  and 
within  the  Jurisdiction  of  said  court  at  the 
time  of  the  flre.  Every  reasonable  presump- 
tion and  intendment,  which  are  or  may  be 
implied  from  the  facts  averred,  must  be  al- 
lowed after  verdict  in  aid  thereof.  Mur- 
phy V.  Insurance  Co.,  70  Mo.  App.  78,  and 
cases  cited;  Rogers  v.  Insurance  Co.,  83  Mo. 
App.  24,  and  cases  cited;  Rodgers  y.  Insur- 
ance Co.  (Mo.  Sup.)  85  S.  W.  369. 

The  petition  in  this  case  defectively  stated 
a  cause  of  action.  It  was  not  a  statement 
of  a  defective  cause  of  action.  There  is  a 
marked  distinction  in  our  practice  between 
a  petition  which  defectively  states  a  cause 
of  action  and  one  which  states  no  cause  of 
action  at  alL  A  defective  cause  of  action 
is  one  thing,  and  a  defectively  stated  cause 
of  action  Is  another.  A  petition  stating  a 
cause  of  action  defectively,  is  good  after 
Judgment  Malone  v.  Insurance  Co.,  71  Mo. 
App.  1;  Bdmondson  v.  Phillips,  73  Mo.  59; 
State  ex  rel.  v.  Rush,  77  Mo.  586;  Bank  v. 
Leyser,  116  Mo.  51,  22  &  W.  504.  The  peti- 
tion tn  the  case  at  bar,  as  said  before,  defect- 
ively states  a  cause  of  action,  and  Its  terms 
are  rafflclently  general  by  fair  and  reason- 
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able  intendment,  to  comprehend  the  omitted 
averment  as  to  where  the  property  was  sit- 
uate when  bnmed.  Although  this  allegation 
be  absent,  we  feel  that  that  fact  is  necessa- 
rily implied  from  what  Is  therein  stated,  for 
it  is  alleged  that  the  property  was  situate 
within  the  jurisdiction  of  the  court  at  the 
time  it  was  Insured,  and  It  is  also  alleged 
that  the  property  was  destroyed  by  fire,  and 
in  the  absence  of  any  fact  to  the  contrary 
appearing,  the  presumption  obtains  that  the 
property  remained  situate  at  the  time  of  the 
fire  as  at  the  time  of  effecting  the  insurance. 
Section  672  of  the  Revised  Statutes  of  1899 
provides,  among  other  things,  that  when  a 
verdict  shall  have  been  rendered  in  any 
cause,  the  Judgment  thereon  shall  not  be  re- 
versed for  want  of  any  allegation  or  aver- 
ment, on  account  of  which  a  demurrer  could 
have  been  maintained,  or  for  omitting  any 
allegation  or  averment  without  proving 
which  the  triers  of  the  Issue  ought  not  to  have 
given  such  verdict  This  statutory  rule  has 
been  invoked  and  applied  in  a  great  many 
adjudicated  cases.    Murphy  v.  Insurance  Co., 

70  Mo.   App.  78;   Malone  v.  Insurance  Co., 

71  Mo.  App.  1;  Bassett  v.  Telegraph  Co., 
48  Mo.  App.  666;  Buck  v.  Railway,  46  Mo. 
App.  655;  Duff  v.  Fire  Ass'n,  129  Mo.  460, 
SO  S.  W.  1034;  Bank  v.  Leyser,  116  Mo.  51, 
22  S.  W.  504;  Bank  v.  Gilpin,  105  Mo.  17. 
16  8.  W.  624;  Knox  County  v.  Brown,  103 
Mo.  223,  16  S.  W.  382;  State  v.  Webster,  58 
Mo.  136;  State  v.  County  Court,  61  Mo.  522; 
Jones  V.  liouderman,  39  Mo.  287;  Richardson 
V.  Farmer,  36  Mo.  86,  88  Am.  Dec.  129. 

The  rule  announced  by  the  cases,  and  in 
recognition  of  the  statutory  rule  above  quot- 
ed, is  that  when  statements  in  pleadings  are 
defective  and  uncertain,  evidence  in  support 
of  such  statement  will  cure  such  defect  and 
uncertainty.  Rogers  ▼.  Insurance  Co.,  93 
Mo.  App.  24;  Murphy  v.  Insurance  Co.,  70 
Mo.  App.  78;  Edwards  v.  Insurance  Co.,  74 
Mo.  117;  Owen  v.  Crum,  20  Mo.  App.  121; 
Rodgers  v.  Insurance  Co.  (Mo.  Sup.)  85  S.  W. 
369.  And,  Indeed,  the  statute  Itself  seems 
conclusive  here  for  the  defect  in  the  petition 
complained  of  was  one  for  which  a  demurrer 
might  have  been  maintained  in  the  court 
below,  and  the  omitted  formal  allegation 
that  the  property  was  located  in  Dunklin 
county  when  destroyed  by  Are  was  a  fact 
which  it  was  essential  and  requisite  for  the 
plaintiff  to  prove  before  the  triers  of  fact 
would  have  been  warranted  In  giving  him 
a  verdict  Appellant  did  not  demur,  and  no 
doubt  proof  was  offered  which  supplied  the 
defective  allegation.  Therefore,  applying 
these  well-settled  statutory  and  adjudicated 
rules  on  the  subject  to  the  case  In  hand,  we 
are  fully  persuaded  that  the  petition  Is  suf- 
ficient after  verdict 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

GOODG:,  J.,  concurs.  BLAND,  P.  J.,  dissents. 


BUBOESS  r.  MBBCANTHjg  TOWN  WOT. 
INS.  CO. 

(Bt  liOois  Court  of  Appeals.    Miasonri.    Sept 
SO,  1905.) 

L  Insubarce  —  Cozinrnoirs  — ■  Noncx   urn 

Proofs  of  Loss. 

Where  the  conditions  in  a  fire  policy  re- 
qnired  immediate  notice  of  loss  and  proob  to 
be  furnished  within  60  days,  no  recovery  ooald 
be  had  thereon,  nnleas  it  was  affirmativdy 
shown  that  the  required  notice  and  proob  of 
loss  were  given  as  provided,  or  that  ue  condi- 
tions were  waived  bv  the  insurer  acting  throngh 
some  officer  authorised  to  represent  it  in  tne 
adjustment  and  settlement  of  the  loss. 

[Sid.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  U  1322,  1823,  1833.] 

2.  SAMK IllPUED  Watvxb. 

A  waiver  of  conditions  in  a  policy  requiring 
notice  and  proof  of  loss  may  be  express,  or  may 
t>e  implied  from  acts  and  conduct  of  the  insorer 
evidencing  a  recognition  of  liability,  or  from  • 
denial  of  obligation  exclusively  for  other  rea- 
sons than  the  insnffidoicy  or  entire  want  of 
such  proofs. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  {{  1382-im.] 

5.  Sauk — Acts  CowsTrrnTiwo  Waivkb. 

Wher^  after  loss  under  certain  policies,  tiM 
adjuster  of  one  of  the  insurers  examined  tlie 
loss,  and  defendant's  agent  stated  to  plaintiff 
that  he  had  given  notice  thereof,  and  shortly 
thereafter,  and  within  the  time  required  for  tlic 
filing  of  proofs  of  loss,  plalntiJf  had  a  meeting 
at  defendant's  home  office  with  defendant's  sec- 
retary, at  which  the  negotiations  failed  only  be- 
cause of  a  difference  as  to  the  value  of  the  prop- 
erty destroyed,  after  which  defendant  wrote 
plaintiff  asking  him  to  accept  the  amount  offer- 
ed, and  making  no  reference  to  a  requirement 
of  proofs  of  loss,  such  facts  were  oufficient  is 
justify  a  finding  that  proofs  were  waived. 

[Ed.  Note. — For  cases  in  point  see  voL  28| 
Cent  Dig.  Insurance,  ((  1390,  1406.] 

4.  Sauk — Withdrawal  of  Waiver. 

Where  the  requirement  in  a  fire  policy  of 
proofs  of  loss  had  once  l>een  waived  by  the  in- 
surer's conduct  in  adjusting  the  loss,  the  rights 
of  the  parties  with  reference  to  such  proofs  be- 
came fixed,  and  the  insurer  was  not  thereafter 
entitled  to  require  a  strict  compliance  with  ail 
the  conditions  of  the  policy  with  reference  to 
such  proofs. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  {  1406.] 

6.  Sauk — ^Actions — Findings. 

Where,  in  an  action  on  a  poller,  a  letter 
written  by  defendant's  secretary  to  insured,  ia 
connection  with  the  facts  referred  to  by  the 
writer,  therein  stated  that  it  was  only  a  ques- 
tion of  amount  of  the  loss  in  difference  between 
the  parties,  the  facts  to  which  the  letter  referred 
should  be  considered  as  a  necessary  part  of  the 
evidence  in  support  of  a  findin{[  of  fact  that  b; 
the  letter  proof  of  loss  was  waived,  which  find- 
ing was  therefore  not  objectionable,  in  that  the 
letter,  apart  from  the  extrinsic  facts,  was  insof- 
ficient  to  support  a  waiver. 

6.  Trial — Findings  bt  Court — Suffioiucct. 

Where  all  the  facts  essential  to  a  recovery 
controverted  by  evidence  at  the  trial  are  special- 
ly found,  such  findings  will  be  sufficient  uioagli 
they  do  not  find  separately  facts  which,  though 
put  in  issue  by  the  pleadings,  are  not  controvert- 
ed on  the  trial  or  are  eetablished  by  undisputed 
evidence. 

7.  Insubawob — Notice  or  Loss. 

Where  notice  of  loss  required  by  a  policy 
was  given  by  the  insurer's  agent  tmnwdiately 
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after  the  fire,  and  «ubsequeiit  efforts  to  lettle 
the  same  evinced  that  the  insurer  had  fall  knowl- 
edge of  the  loaa,  and  there  waa  a  waiver  of 
proo&,  a  finding  of  such  waiver  neceasarily  in> 
volved  that  the  insurer  had  notice  of  the  loaa, 
■o  that  it  was  not  material  that  the  court  should 
have  also  found  that  snch  notice  had  been  in 
fact  Kiven  or  waived. 

&  Samx — PuAonro. 

In  an  action  on  a  policy,  a  waiver  of  notice 
of  proof  of  loss  may  be  shown  under  an  allega- 
tion of  full  performance  of  precedent  conditions 
by  assured. 

[Ed.  Note. — For  cases  in  point,  see  toL  28, 
Cent.  Dig.  Insurance.  I  1010.1 


Appeal  from  Circuit  Court,  Jefferson 
County;  Frank  R.  Dearing,  Judge. 

Action  by  Thomas  L.  Burgess  against  the 
Mercantile  Town  Mutual  Insurance  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Rehearing  denied  Oct  17,  1906. 

This  is  an  action  on  a  policy  of  Insuranca 
against  loss  by  fire.  The  case  was  tried  to 
the  court  without  the  Intervention  of  a 
jury.  The  following  facts  were  developed 
in  evidence  adduced  on  the  part  of  the  plain- 
tiff, and  stand  uncontroverted  by  the  de- 
fendant: Defendant  la  a  town  mutual  insur- 
ance company,  organized  in  pursuance  of  the 
laws  of  and  doing  an  insurance  business  In 
this  state,  with  its  home  office  In  the  city  of 
St.  Louis.  J.  W.  Daugherty  was  at  the  time 
of  the  loss,  Utd  continued  to  be  at  all  times 
herein  mentioned,  Its  secretary  and  general 
manager.  Plaintiff  procured  the  policy  here- 
to sued  on  from  one  Boyer,  a  local  agent  for 
defendant,  whereby  the  defendant  company 
Insured  his  dwelling  house,  situated  at 
Crystal  City,  or  Festus,  In  Jefferson  county, 
frran  said  date,  June  14, 1899,  for  three  years, 
mttl]  June  14,  1802,  In  the  snm  of  |1,250 
against  loss  or  damage  by  fire.  The  policy 
was  concurrent  with  another  policy  of  the 
Continental  Insurance  Company  of  New 
York  on  the  same  property.  On  October  14, 
1901,  and  while  said  policy  was  In  force,  the 
subject  of  the  Insurance  was  totally  destroy-' 
ed  by  flra  Said  policy  contained  the  fol- 
lowing clause  requiring  notice  and  proof  of 
loss:  "If  a  Are  occur  the  Insured  shall  g;lve 
immediate  notice  of  any  loss  thereby  In 
writing  to  this  company  •  •  •  and  with- 
in 60  days  after  the  fire,  unless  such  time  Is 
extended  In  writing  by  this  company,  shall 
r«ider  a  statement  to  this  company  at  Its 
general  office,  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of 
the  Inrared  as  to  the  time  and  origin  of  the 
flte  •  •  •  and  the  loss  shall  not  become 
payable  until  00  days  after  the  notice,  ascer- 
tabunent,  estimate  and  satisfactory  proof  of 
the  loaa  herein  required  have  been  received 
by  this  company,  at  its  general  office  In- 
cluding an  award  by  appraisers  when  ap- 
praisal   baa    been    required."    Boyer,    the 


agent  who  had  written  the  risk,  was  a  wit- 
ness to  the  fire,  and  immediately  notified  the 
company  of  the  total  loss  under  the  policy. 
On  the  following  day,  plaintiff  saw  Boyer, 
and  spoke  to  him  about  notifying  the  com- 
pany. Boyer  Informed  him  that  he  had  al- 
ready done  so.  Plaintiff  thereupon  adopted 
the  notice  given  by  Boyer  as  his  own,  and 
therefore  gave  no  additional  notice.  On  Oc- 
tober 26th,  Mr.  Daniels,  an  adjuster  for  the 
Continental  Insurance  Company,  came  upon 
the  scene,  and  had  some  negotiations  with 
plaintiff  as  to  the  loss  sustained  by  his 
company,  and  requested  the  plaintiff  to  meet 
him  a  few  days  later  at  the  home  office 
of  the  defendant  company  in  St  Louis.  In 
accordance  with  this  arrangement,  plaintiff 
came  to  St.  Louis  on  the  day  agreed,  October 
29th,  and  to  the  office  of  the  defendant  com- 
pany, where  he  met  Mr.  Daugherty,  secre- 
tary and  general  manager  of  the  defendant 
company,  and  Mr.  Daniels,  the  adjuster  for 
the  Continental  Insurance  Company,  where- 
upon Mr.  Daniels  and  Mr.  Daugherty  re- 
tired Into  a  room  and  figured  on  the  plain- 
tiff's loss  for  about  20  minutes,  and  finally, 
when  they  were  ready  for  .plaintiff,  called 
him  Into  the  room.  They  were  then  figuring 
on  what  they  would  offer  plaintiff  on  ac- 
count of  his  loss,  and  Mr.  Daniels,  of  the 
Continental  Insurance  Company,  In  the  pres- 
ence of  Mr.  Daugherty,  and  with  his  consent 
and  acquiescence,  offered  plaintiff  $2,000  in 
full  for  the  loss  he  had  sustained  under 
both  policies,  that  of  the  defendant  and  the 
policy  of  the  Continental  Insurance  Com- 
pany. Plaintiff,  in  answer  to  the  question, 
"Who  made  you  the  offer?"  replied:  "Mr. 
Daniels,  and  Mr.  Daugherty  sanctioned  It. 
He  told  Mr.  Daniels  and  Daniels  told  me 
what  they  would  give.  •  •  •  Mr.  Daniels 
made  the  offer  and  Mr.  Daugherty  was  right 
there,  and  prdered  It  made."  The  plaintiff 
insisted  that  bis  loss  was  much  larger  than 
the  amount  offered  and  declined  to  accept 
Daugherty  said  It  was  enough,  and  Daniels 
said  It  was  fair.  He  further  testified  as 
tollows:  "Q.  I  will  ask  you  further  about 
the  conversation  between  these  gentlemen 
and  yourself  In  St.  Louis.  What  was  the 
disagreement  between  you  about?  A.  Well, 
they  claimed  the  depredation  In  value,  which 
I  didn't  think  was  right,  and  I  thought  It 
was  worth  more  than  they  thought  It  was. 
•  •  •  They  claimed  a  depreciation  In 
value  of  38%  per  cent.  Q.  That  was  the  only 
question  between  you?  A.  Yes,  sir."  About 
two  weeks  after  this  interview  between 
plaintiff  and  defendant's  general  manager, 
in  the  defendant's  office,  when  the  only 
question  between  the  parties  was  the  value 
of  the  property  and  the  amount  the  plaintiff 
should  be  compensated  for  his  loss,  the  de- 
fendant, by  Its  general  manager  and  secre- 
tary, wrote  and  mailed  to  the  plaintiff  the 
following  letter,  which  was  duly  received  by 
him: 
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"Every   Policy  Guaranteed  by   the  Deposit 
with  the  State  of  MlseonrL 

"Mercantile  Town  Mntnal  Insurance  Oom- 
panj. 

"(Incorporated,  April,  1896.) 

"Blalto  Building,  St  Louis. 

"E.  H.  Bngelmann,  President  J.  W.  Daugh- 
erty.  Secretary.  Directors:  h.  P.  Klos- 
termann,  B.  H.  Engelmann,  DaTld  A. 
Olenn,  Ernest  Marshall,  J.  W.  Daugherty, 
William  Hlrsch,  Aug.  Schlvelblne,  Henry 
L.  Rozier,  Aug.  Bierwirth. 

"St  Louis,  Mo.,  Xovember  11,  1901. 
"Mr.  T.  L.  Burgess,  Hlllsboro,  Mo. — Dear 
Sir:  The  matter  of  your  loss  having  been 
placed  in  the  hands  of  our  adjuster, .  ^ply 
to  yours  of  the  6th  Inst  has  been  delayed 
on  account  of  his  absence  from  the  city.  We 
confess  that  we  are  somewhat  surprised  at 
the  context  of  your  letter.  In  replying  to 
this  you  will  understand,  of  course,  that  we 
are  speaking  for  ourselves  alone,  and  not  for 
the  'Continental.'  You  will  understand  fur- 
ther that  this  latter  company  will  doubtless 
reply  to  yon,  aa  we  have  forwarded  your 
letter  to  them.  Tou  say  you  'cannot  see  how 
you  people  can  expect  me  to  accept  less  than 
the  full  iiuurance;  you  know  the  property 
was  worth  more  than  it  was  insured  for, 
and,  of  course,  I  expect  the  full  amount' 
In  the  adjustment  of  all  losses  the  question 
of  how  much  the  company  must  pay  depends 
entirely  upon  your  contract  which  is  the 
policy  of  insurance.  In  your  policy  you  will 
find  that  we  are  compelled  to  pay  the  sound 
value  of  the  property  at  the  time  of  the  fire 
less  reasonable  depreciation  for  age  and  sub- 
ject also  to  any  special  conditions  which  may 
be  attached  thereto.  We  therefore  expect 
you  to  acc^t  just  what  this  contract  calls 
for,  whether  it  is  the  full  insurance  or  not 
As  to  our  knowing  'the  property  was  worth 
much  more  than  it  was  insured  for,'  permit 
us  to  say  that  you  are  entirely  at  variance 
with  the  facts,  as  the  figures  which  were 
presented  to  you  at  the  time  of  your  visit 
were  exactly  what  we  know  the  property  to 
be  worth.  You  frankly  adcnowled^  that 
the  bouse  could  be  built  for  less  than  it  cost 
yon.  It  is  only  reasonable  that  you  should 
allow  for  wear  and  tear,  and  your  policy 
especially  provides  for  this  phase.  We  think, 
therefore,  that  you  have  taken  a  position 
which  is  not  well-founded  in  fact  and  we 
believe  upon  reconsideration  that  you  will 
see  the  correctness  of  this  statement  There 
are  a  number  of  features  to  which  we  might 
call  your  attention  to  further  demonstrate 
the  incorrectness  of  your  stand,  but  we  be- 
lieve you  to  be  a  man  of  clear  discernment 
and  that  you  will  advise  us  of  your  readi- 
ness to  adjust  this  loss  with  us  accordlnc 
to  your  agreement 

"Yours  truly,  J.  W.  Daugherty, 

"Secretary  and  Manager." 


A  tew  days  later,  about  November  16th. 
plaintiff  received  a  letter  containing  blank 
forms  of  proofs  of  loss  In  which  letter  Daugh- 
erty said:  "You  are  hereby  notifled  that 
this  company  requires  of  yon  a  strict  com- 
pliance with  all  the  conditions  and  stlpnla- 
tlons  of  said  policy,  especially  in  relation  to 
rendering  to  said  company  a  particular  ac- 
count of  said  alleged  loss."  The  concluding 
paragraph  of  this  letter  states  that  the  com- 
pany neither  "admits  nor  denies  liability" 
under  the  policy.  Plaintiff  did  not  fill  out 
and  return  said  proofs  of  loss  to  the  defend- 
ant for  the  reason,  he  said,  that  he  did  not 
think  it  was  necessary  as  they  had  already 
discussed  It  and  therefore  no  proof  of  loss 
was  made  until  about  December  18th,  after 
the  time  limit  thorefor  had  expired.  Mr. 
W.  S.*  Wittier,  an  attorney  at  law  who  was 
employed  by  the  plaintiff  in  St  Louis  to  look 
after  the  matter,  called  on  Mr.  Daugherty  in 
his  oflSce  within  a  day  or  two  after  Novem- 
ber 29tb.  He  testified  that  he  told  bim  he 
bad  this  claim,  and  would  like  to  take  it  up 
with  him,  to  which  Mr.  Daugherty  replied: 
"Very  well,"  and  further  said  he  thought 
they  had  done  all  they  wanted  to  do  in  mak- 
ing an  offer  to  Mr.  Burgess,  and  that  the  only 
difficulty  was  as  to  the  amount ;  that  be  con- 
sidered the  claim  an  honest  one,  he  did  not 
think'  there  was  any  fraud  in  it  but  be 
thought  Mr.  Burgess  was  trying  to  get  more 
than  his  property  was  worth  and  if  be  (Wit- 
tier) could  convince  him  it  was  worth  more 
than  the  figures  showed,  he  would  be  will- 
ing to  take  the  matter  up  with  bim ;  that  he 
knew  what  the  property  was  worth,  and  that 
be  and  Burgess  bad  figured  it  over  together 
in  the  office.  He  said  he  bad  taken  tlie  mat- 
ter up  with  Mr.  Burgess,  and  Mr.  Burgess 
bad  said  to  him,  after  they  had  figured  the 
matter  over,  that  the  figures  appeared  to 
look  right  on  the  $1,000  basis,  but  be  was 
satlsfled  his  property  cost  and  was  worth 
more  than  that.  Mr.  Wittier  asked  Mr. 
Daugherty  what  he  thought  and  be  replied 
that  be  did  not  think  it  was  worth  more 
than  $1,000.  Mr.  WitUer  tailed  to  convince 
Mr.  Daugherty,  however,  that  the  property 
was  worth  more  than  Mr.  Dangberly  claimed 
it  was,  and  there  the  negotiations  ceased. 
Mr.  Wittier  again  called  upon  Mr.  Daugherty 
in  the  latter  part  of  December  in  regard  to 
the  matter,  and  Mr.  Daugherty  said  to  him: 
"We  stand  on  our  contract  We  are  not 
liable  at  all."  He  said  he  considered  the 
claim  an  honest  one,  and  offered  one-lialf  of 
the  face  value  of  the  policy  In  settlement 
th«eof.  About  the  last  of  September,  1902, 
and  before  suit  was  brought  a  proposal  of 
arbitration  was  made  on  behalf  of  plain- 
tiff and  declined  by  the  defendant  Defend- 
ant's agent  Boyra,  who  Insured  the  property, 
and  other  witnesses  testified  that  its  value 
at  the  time  of  the  fire  was  trma  $8,000  t» 
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Defendant  declined  to  Introduce  any  testl- 
Jiony. 

The  petition  was  In  the  usual  form  and 
contained  an  allegation  to  the  effect  that  the 
plaintiff  had  performed  all  of  the  conditions 
precedent  on  his  part  The  answer  consist- 
ed of  a  general  denial,  and  pleaded  afBrma- 
tlrely  the  failure  of  the  plaintiff  to  render 
proofs  of  loss  as  required  by  the  policy.  The 
reply  set  up  a  waiver  of  said  proofs  of  loss, 
and  declared  upon  the  conference  with  Man- 
ager Daugberty  In  defendant's  office  within 
60  days  after  the  loss,  and  that  Daugherty 
gave  plaintiff  to  understand  that  the  only 
question  raised  as  to  payment  was  as  to  the 
amount  of  the  loss,  and  that  plaintiff  was 
led  to  believe  thereby  that  formal  proofs 
would  not  be  required. 

At  the  conclusion  of  the  evidence,  defend- 
ant requested  the  court  to  state  in  writing 
its  conclusions  of  fact  separately  from  its 
conclusions  of  law,  and  also  requested  the 
court  for  a  peremptory  declaration  that,  under 
the  evidence  In  the  case,  plaintiff  could  not 
recover,  and  the  finding  should  be  for  the  de- 
fendant The  declaration  of  law  so  requested 
was  refused  by  the  court,  and  defendant 
excepted  thereto,  whereux)on  the  court  made 
the  following  finding  of  facts:  "The  court 
finds  that  on  the  14th  day  of  June,  1899,  the 
Mercantile  Town  Mutual  Insurance  Company, 
Issued  by  its  agent,  W.  S.  Boyer,  a  policy  of 
Insurance  to  the  plaintiff,  on  a  frame  house 
of  which  the  plaintiff  was  owner,  situate  in 
Festns,  Jefferson  county,  Mo.,  for  the  sum 
of  $1,250.  The  court  further  finds  that  the 
property  described  and  mentioned  in  said 
policy  of  insurance  was  totally  destroyed 
by  Are  October  14,  1901-  The  court  further 
finds  from  the  proof  of  loss  offered  in  testi- 
mony that  said  proof  of  loss  was  not  made 
within  60  days,  as  provided  In  the  policy,  but 
by  a  letter  dated  November  11,  1901,  which 
was  offered  in  evidence,  and  which  was  writ- 
ten by  J.  W.  Daugherty,  whom  It  is  admitted 
was  secretary  and  general  manager  of  the 
defendant  company,  to  the  plaintiff  that  proof 
of  loss  is  waived.  Judgment  will  be  for  the 
plaintiff  for  the  sum  of  $1,250,  with  Interest 
from  the  Ist  of  October,  1902,  at  6  per  cent" 

After  unsuccessful  motions  for  new  trial 
and  In  arrest  of  Judgment,  defendant  ai^)eal8 
to  this  court  for  review. 

Barclay  ft  Fauntleroy,  for  appellant 
Byiva  ft  Bean,  for  respondent 

NOBTONI,  J.  (after  stating  the  facts). 
1.  The  conditions  in  an  Insurance  policy  re- 
quiring Immediate  notice  of  the  loss  and 
proofs  to  be  furnished  within  60  days  are 
reasonable  requirements,  and  as  such,  are 
universally  upheld  by  the  courts,  therefore 
the  Inw  is  well  settled  to  the  effect  that  be- 
fore a  recovoy  can  be  had  on  a  policy  con- 
taining the  conditions  in  that  behalf  to  be 
found  in  the  policy  in  suit,  it  must  affirma- 
tively be  shown  that  the  required  notice  had 


been  given  within  a  reasonable  time  after 
the  loss,  and  that  the  proofs  have  been  ren- 
dered within  the  time  specified  in  the  policy 
or  a  waiver  of  such  conditions  of  the  poIi(y 
by  the  insurance  company  acting  through 
some  officer  authorized  to  represent  it  in 
the  matter  pertaining  to  the  adjustment  and 
settlement  of  such  loss,  must  be  established. 
Siuimers  v.  Western  Home  Ins.  Co.,  45  Mo. 
App.  46 ;  La  Force  v.  Williams  City  Fire  Ins. 
Co.,  4S  Mo.  App.  518 ;  Gale  v.  State  Ins.  Co., 
33  Mo.  App.  664;  Okey  v.  State  Ins.  Co.,  29 
Mo.  App.  105;  Exchange  Bank  v.  Tburingla 
(Ma  App.)  83  S.  W.  534.  In  the  case  at 
bar,  there  is  no  pretense  made  that  proof 
of  loss  was  furnished  within  the  time  re- 
quired. The  requirement  of  notice  and  proof 
of  loss  la  a  formal  condition  introduced  into 
the  policy  solely  for  the  benefit  of  the  insur- 
er, and  it  may  be  waived  by  It  The  waiver 
may  be  express  or  it  may  be  by  implication 
and  Inferred  from  the  acts  and  conduct  of 
the  Insurer,  evidencing  a  recognition  of  lia- 
bility, or  ftom  their  denial  of  obligation,  ex- 
clusively for  other  reasons  than  the  insuf- 
ficiency or  entire  want  of  such  proofs,  and 
It  Is  settled  that  the  waiver  of  such  notice 
or  proofs  operates  to  strike  the  condition 
requiring  them  out  Of  the  contract  of  In- 
surance. La  Force  v.  Williams,  supra;  Pa. 
Fire  Ins.  Co.  v.  Dougherty,  102  Pa.  668 ;  West 
Rockingham  Ins.  C!o.  v.  Sheets  &  Co.,  26 
Grat  (Va.)  854;  Roberts  v.  Ins.  Co.,  94 
Mo.  App.  142,  72  S.  W.  144 ;  Porter  v.  Germ. 
Amer.  Ins.  Co.,  62  Mo.  App.  520 ;  Flanders  on 
Insurance,  pp.  541,  542. 

It  la  contended  on  behalf  of  respondent 
that  such  proofs  were  waived  by  the  insur- 
ance company  in  this  case  and  the  trial 
court  80  found  the  fact  to  be.  The  question 
of  waiver  is  usually  a  mixed  question  of  law 
and  fact  In  a  case  of  repress  waiver,  and 
In  a  case  where  the  act  or  conduct  of  the 
insurer  has  been  so  definite  and  certain  as 
to  amount  to  a  waiver  In  that  behalf.  In 
accordance  with  the  settled  rules  of  law; 
that  is,  in  a  case  where  the  evidence  of 
waiver  Is  so  convincing  that  reasonable 
men  could  not  differ  as  to  the  result  there- 
of, the  court  is  authorized  to  declare  a 
waiver  as  a  matter  of  law.  Ordinarily,  how- 
ever, it  Is  a  question  of  fact  for  the  Jury, 
or  for  the  court  sitting  as  a  Jury  trying  the 
facts.  It  is  the  province  of  the  court  to  de- 
termine whether  or  not  there  is  evidence 
to  support  the  alleged  claim  of  waiver.  The 
weight  and  sufficiency  of  the  evidence  is 
purely  a  question  for  the  Jury,  or  the  court 
sitting  as  a  Jury  trying  the  facts.  Each  case 
must  depend  upon  its  own  peculiar  circum- 
stances and  surroundings.  The  doctrine  of 
this  court  is  that  ordinarily,  a  waiver  is  a 
question  of  Intention.  It  is  often  dealt  with 
and  ascertained  in  accordance  with  the  prin- 
ciple of  estoppel.  Summers,  v.  Insurance 
Co.,  45  Mo.  App.  46;  Okey  v.  Insurance  Co.. 
29  Mo.  App.  105;  Ehrlich  v.  Mtati  Life  Ins. 
Co.,  88  Mo.  248;  Noonan   T.  Hartford   Ins. 
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Ck>.,  21  Mo.  90;  2  Wood,  Ins.  (2d  Ed.)  U  442, 
443. 

While  the  matter  of  waiver,  as  above 
stated.  Is  frequently  predicated  upon  the  doc- 
trine of  estoppel  by  the  courts,  and  while,  ais 
a  general  proposition,  there  could  be  no 
estoppel,  except  where  tbe  party  against 
whom  the  estoppel  is  sought  to  be  Invoked 
Is  in  possession  of  all  of  the  facts  and  acts 
nnderstandlngly  and  intentionally  In  the 
matter  of  waiver  of  bis  rights  In  the  prem- 
ises, it  is  the  generally  accepted  law  on  the 
subject,  and  the  rule  is  Batiefled  when  one, 
being  tn  possession  of  the  facts,  so  conducts 
himself  thereabout,  within  the  time  provid- 
ed In  the  policy,  as  would  lead  a  reasonably 
prudent  person  to  believe  that  he  intended 
a  walvK,  whether  in  fact  he  Intended  $uch 
waiver  or  not.  It  might  be  difficult.  Indeed, 
for  one  holding  the  affirmative  of  the  Issue 
to  establish  that  the  insurer  intended  to 
waive  proofs;  so  difficult  tliat  in  many  in- 
stances it  could  not  be  done,  and  substan- 
tial Justice  would  thereby  be  defeated.  In 
such  case,  the  law  Is  satisfied  with  such  a 
showing  of  facts  pertaining  to  the  conduct  of 
the  insurer  In  and  about  the  loss,  as  would 
lead  a  reasonable  man  to  believe  that  the 
company  did  not  Intend  to  Insist  upon  tbe 
fulfillment  of  the  conditions  precedent  with 
regard  to  notice  and  proof.  As  expressed  by 
Judge  Sharswood  In  tbe  case  of  Beatty  v. 
Lycoming  County  Mutual  Ins.  Co.,  66  Pa. 
9:  "To  constitute  a  waiver  there  should  be 
some  official  act  or  declaration  by  the  com- 
pany during  the  currency  of  the  time  dis- 
pensing with  it;  something  from  which  the 
assured  might  reasonably  Infer  that  the 
underwriters  did  not  mean  to  Insist  upon  It" 
Or,  as  said  by  tbe  Kansas  City  Court  of  Ap- 
peals In  Gale  v.  State  Ins.  Co.,  33  Mo.  App. 
664:  "If  the  insurance  company  so  con- 
ducted Itself  as  to  cause  plaintiff,  while 
acting  as  an  honest  and  reasonable  man,  to 
believe  that  the  company  would  not  require 
a  formal  proof  of  loss,  so  that,  relying  there- 
on, and  Induced  thereby,  plaintiff  permitted 
the  time  to  elapse  within  which  such  proofs 
should  have  been  made,  then  the  company  Is 
precluded  from  insisting  on  such  proof." 
See,  also,  Summers  v.  Ins.  Co.,  45  Mo.  App. 
46;  Okey  v.  Ins.  Co.,  29  Mo.  App.  105.  In 
accordance  with  these  principles.  It  Is  laid 
down  as  the  law  by  Mr.  Wood,  In  his  work 
on  Insurance  (2d  Ed.)  {  446,  and  followed 
by  the  courts  of  this  state,  as  follows: 
"When  the  insurer  is  informed  of  the  loss 
by  the  Insured,  and,  without  saying  any- 
thing about  preliminary  proofs,  proceeds  to 
inquire  whether  the  insurance  Is  valid  upon 
a  specific  ground,  independent  of  those  re- 
quired to  be  stated  in  the  proofs,  and  de- 
clines to  pay  the  loss  upon  a  specific  ground, 
this  operates  as  a  waiver  of  all  objections 
to  the  Insufficiency  or  even  entire  absence 
of  preliminary  proofs."  Exchange  Bank  v. 
Thnringla  (Mo.  App.)  83  S.  W.  534;  Summers 
T.  Insurance  Co.,  46  Mo.  App.  46.    The  Kan- 


sas City  Court  of  Appeals,  in  the  case  of 
Okey  V.  Insurance  Co.,  29  Mo.  App.  105, 
states  the  doctrine  thus:  "When  the  insur- 
er, knowing  the  facts,  does  that  which  is 
inconsistent  with  his  intention  to  insist  up- 
on a  strict  compliance  of  the  conditions  pre- 
cedent of  the  contract,  It  is  treated  as  having 
waived  their  performance,  and  the  assured 
may  recover  without  proving  performance." 
Gale  T.  Insurance  Co.,  33  Mo.  App.  664; 
Underwood  v.  Insurance  Co.,  57  N.  X.  BOO; 
2  May  on  Ins.  (3d  Ed.)  {  507. 

From  what  has  been  said,  and  in  view  of 
these  well-established  principles,  there  can 
be  no  doubt  of  their  being  substantial  evi- 
dence of  a  waiver  in  the  record  before  us, 
and  the  trial  court  was  Justified  in  finding 
the  fact  to  that  effect  The  evidence  is. 
that  respondent  called  upon  the  manager 
of  the  company  in  Its  home  office  about  two 
weeks  after  tbe  fire,  when  the  manager  can- 
vassed the  loss  and  figured  thereon  for  20 
minutes  with  Mr.  Daniels,  tbe  Continental 
adjuster,  who  had  been  upon  the  scene  of 
the  conflagration  some  days  before,  and  no 
doubt  ascertained  all.  the  facts  which  the 
appellant  desired  and  possibly  more  than 
the  proof  of  loss  would  have  conveyed.  At 
least  Mr.  Daugherty  seemed  to  be  satisfied 
with  the  facts  and  so  announced,  for  he 
finally  offered  to  settle,  or  In  the  presence 
of  respondent  ordered  Daniels  to  propose  a 
settlement  of  $1,000  on  defendant's  policy, 
basing  his  refusal  to  pay  the  entire  claim, 
not  upon  want  of  proof  or  want  of  notice, 
but  upon  the  fact  that  be  knew  all  about 
tbe  value  of  tbe  building,  and  claimed  to 
know  more  about  it  than  respondent  who 
suffered  the  loss.  At  no  time  did  he  urge 
any  reason  for  not  settling  other  than  tiie 
quantity  and  value  of  the  loss.  As  said  by 
the  Supreme  Comrt  of  Connectlcnt  in  the  case 
of  Bathbone  v.  City  Fire  Ins.  Co.,  31  Conn. 
193,  and  as  said  In  Sununers  v.  Insurance 
Co.,  45  Mo.  App.  46:  "He,  in  effect  said  to 
the  insured  that  It  was  all  right  except  only 
the  house  was  Insured  for  too  great  a  sum. 
and  that  the  company  would  pay  what  it 
was  worth.  •  •  •  This  was  a  practical 
admission  of  liability,  but  a  refusal  to  pay 
the  entire  amount  mentioned  in  the  policy.** 
The  refusal  to  settle  in  this  case  was  based 
upon  the  sole  and  only  ground,  that  tbe 
building  was  not  worth  the  amount  for  which 
it  was  insured.  This,  of  Itself,  was  substan- 
tial evidence  in  a  case  circumstanced  as  4iils 
one  is,  of  the  purpose  of  the  company  to 
waive  the  requirement  of  notice  and  proof  of 
loss.  When  the  attorney  for  respondent  call- 
ed upon  Mr.  Daugherty  within  the  time  al- 
lowed for  the  proofs,  he  was  informed  that 
the  company  stood  ready  to  settle  whenever 
it  could  lie  demonstrated  to  it  that  the  baUd- 
ing  was  worth  the  amount  for  which  It  vras 
insured,  and  in  fact  in  none  of  these  conver- 
sations was  notice  or  proof  of  loss  required 
or  even  mentioned  by  Mr.  Daugherty.  Con- 
duct of  this  kind  on  the  part  of  the  insurer 
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leading  the  respondent  to  believe,  as  he  said 
In  his  testimony,  that  such  proofs  were  un- 
necessary, continually  assuring  him  that  the 
loss  was  honest  and  fair  and  the  only  question 
In  difference  was  Its  amount  works  an  estop- 
pel In  pals  on  the  company  to  thereafter  deny 
responsibility  on  account  of  the  failure  to  fur- 
nish Bach  proofs  when  the  party  had  been 
led  to  believe  they  were  not  required,  and  for 
that  reason,  did  not  furnish  the  proofs.  Ex- 
change Bank  v.  Thurlngla  (Mo.  App.)  83  S. 
W.  5S4;  Summers  v.  Insurance  Ck).,  45  Mo. 
App.  46 ;  Okey  v.  Insurance  Co.,  29  Mo.  App. 
105;  Ratbbone  v.  Fire  Ins.  C!o.,  81  Ck>nn. 
193 ;  2  Wood  on  Ins.  (2d  Bd.)  440 ;  2  May  on 
Ins.  (2d  Ed.)  i  S04. 

2.  It  Is  argued  by  appellant,  however,  that 
the  letter  of  Mr.  Daugherty  In  which  respond- 
ent was  furnished  blank  forms  of  proofs, 
and  In  which  was  had  the  admonition  tliat 
"this  company  requires  of  yon  strict  com- 
pliance with  all  the  conditions  and  stipula- 
tions of  said  policy,  especially  In  relation  to 
rendering  said  company  a  particular  account 
of  the  alleged  loss,"  etc.,  and  that  the  com- 
pany "neither  admits  nor  denies  liability,'* 
etc.,  operated  to  withdraw  any  waiver  there- 
tofore made  by  it.  If  any,  and  to  reinstate  the 
relations  of  the  parties  under  the  contract  as 
theretofore  existing.  To  this  proposition  we 
cannot  agree.  Conditions  of  this  kind  can- 
not be  stricken  out  of  and  Inserted  In  a  policy 
with  such  efficacy  at  the  pleasure  of  the  com- 
pany and  to  mlt  Its  convenience.  The  law 
is  established  In  this  Jnrlsdictlon  to  the  effect 
that  upon  an  estoppel  arising  by  virtue  of  the 
conduct  of  the  Insmrer  as  In  this  case,  and 
the  waiver  of  the  precedent  conditions  tak- 
ing effect,  it  Is  equivalent  to  eliminating 
these  conditions  from  the  policy,  and  thereby 
the  rights  of  the  parties  become  fixed  anew. 
It  Is  as  a  new  contract  and  so  stands  for  all 
time  thereafter,  unless  the  adverse  party  con- 
sents to  a  reinstatement  of  such  conditions, 
to  permit  the  waiver  to  be  recalled  by  the  In- 
sorer  after  the  Insured  had  marked  out  a 
course  of  conduct  with  relation  to  the  loss, 
relying  upon  such  waiver,  which  had  been 
Introduced  into  the  case  by  the  action  of  the 
InBorer,  would  operate  a  fraud  upon  the  in- 
nocent who  had  followed  the  conduct  of  the 
insurance  company  to  no  end,  and  this  the 
law  forbids.  Porter  v.  German  Amer.  Ins. 
Co.,  62  Mo.  App.  620;  Roberts  v.  Insurance 
Co.  of  Amer.,  94  Mo.  App.  142,  72  S.  W.  144; 
Okey  V.  Insurance  Co.,  29  Mo.  Ai^.  105. 

8.  It  Is  next  Insisted  by  appellant  that  the 
special  finding  of  facts  by  the  court  predi- 
cates the  waiver  upon  the  letter  from  Mr. 
Daugherty  of  date  November  11th,  supra, 
and  that  this  operates  the  exclusion  of  oth- 
er facts  In  evidence  on  the  question  of  waiv- 
er; that  the  letter  Itself  is  insufficient  to 
support  the  finding,  and  therefore  the  judg- 
ment must  be  reversed.  It  is  to  be  noted 
that  the  letter  Itself  refers  to  the  conversa- 
tions had  with  Mr.  Daugherty  in  his  office 
in  the  following  langnage:    "As  the  ttgaim 


which  I  presented  to  yon  at  the  time  of  your 
visit  were  exactly  what  we  know  the  property 
to  be  worth.  Yon  frankly  acknowledged  the 
house  could  be  built  for  less  than  it  cost  yon. 
It  is  only  reasonable  that  you  should  allow 
for  wear  and  tear,  and  yonr  policy  especial- 
ly provides  for  this."  It  Is  impossible  to 
separate  this  letter  from  the  evidence  de- 
tailed before  the  court  on  which  the  letter  it- 
self is  predicated,  even  though  the  court 
based  Its  finding  upon  the  letter.  The  facts 
detailed  in  evidence,  to  which  the  letter  It- 
self refers,  must  be  considered  in  connection 
therewith,  and  are  necessarily  a  part  of  the 
evidence  in  support  of  the  finding  of  the  facta 
by  the  court  The  letter,  in  connection  with 
the  facts  referred  to  by  Mr.  Daugherty,  there- 
in says  that  It  was  a  question  of  amount  of 
the  loss  only  in  difference  between  the  par- 
ties. While  we  do  not  mean  to  say  that  it 
shows  a  waiver  as  a  matter  of  law,  we  do 
say  that  it  Is  anffldent  to  support  the  finding 
of  facts  as  to  waiver. 

4.  It  is  next  insisted  by  the  appellant  that 
the  condition  of  the  policy  requiring  Immedi- 
ate notice  of  the  loss  Is  a  condition  sepa- 
rate and  apart  from  that  requiring  proof  of 
loss,  and  as  such  it  is  a  condition  precedent 
which  the  respondent  must  allege  and  prove, 
and  which  notice  must  likewise  be  found  by 
the  court  under  the  special  finding  of  fact  to 
have  been  given  in  accordance  with  the  policy 
or  have  been  waived  by  the  appellant.  That 
inasmuch  as  the  special  finding  of  facts  given 
by  the  court  at  the  request  of  appellant  wholly 
falls  to  mention  the  question  of  notice, 
whether  given  or  waived,  that  such  finding 
Is  insufficient  to  support  the  conclusions  of 
law  or  Judgment  announced  npon  the  cas& 
It  is  a  fact  that  the  first  condition  of  the 
policy,  that  is,  that  requiring  immediate  notice, 
is  a  separate  and  distinct  condition  of  the 
policy,  compliance  with  which  must  be  -al- 
leged and  proved,  or  waiver  thereof  shown. 
La  Force  v.  Insurance  Co.,  43  Mo.  App.  528; 
Eldgerly  v.  Insurance  Co.,  6  Ins.  Law  J.  848, 
43  Iowa,  678.  To  support  this  proposition, 
the  argument  advanced  is  that  the  special 
finding  of  facts  by  the  trial  court  under  the 
statute,  must  find  all  of  the  facts  essential 
to  a  recovery.  To  this  general  proposition 
we  must  agree  In  part  The  general  rule  on 
the  subject  is  that  such  a  finding  of  facts  is 
In  the  nature  of  a  special  verdict,  though 
it  Is  not  considered  so  critically  as  a  special 
verdict,  and  its  sufficiency  la  determined  by 
the  same  general  rules.  Accordingly,  it 
is  laid  down  that  the  judge  must  find  the 
facts,  and  not  the  mere  evidence  of  facts,  and 
that  his  finding  must  not  leave  any  part  of 
the  facts  to  be  presumed  nor  to  be  supplied 
by  weight  of  intendment  but  must  settle  all 
of  the  facts  which  are  deemed  material,  so 
that  the  court  will  have  nothing  to-do  bnt 
to  declare  the  law  npon  the  subject  Facts 
will  be  presumed  when  their  existence  may 
legally  be  presumed  from  facts  found  by  the 
court,  otiterwiss  the  presomptlom  will  net  be 
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made.  The  object  of  the  statute  la  to 
permit  parties  to  make  a  case  for.  the  revision 
of  the  Appellate  Court,  In  which  the  facts 
and  law  will  appear  separately,  without  re- 
quiring instructions  or  bills  of  exceptions. 
2  Thompson  on  Trials,  i  2658;  Nichols  ▼. 
Carter,  49  Mo.  App.  401.  This  general  rule 
is  satisfied,  however.  If  all  the  facts  essential 
to  a  recovery  which  are  controverted  by  evi- 
dence upon  the  trial  are  specially  found  In 
the  verdict,  so  the  formal  verdict  may  b« 
sufficient,  though  It  does  not  find  separately 
facts  which,  although  put  In  issue  by  the 
pleadings,  are  yet  not  controverted  on  the 
trial,  or  are  established  by  the  undisputed 
evidence.  Murphey  v.  Well,  89  Wis.  146,  61 
N.  W.  816;  Strlngham  v.  Cook,  75  Wis.  589, 
44  N.  W.  777 ;  Montreal  R.  L.  Co.  v.  MlhlUs, 
80  Wis.  540,  50  N.  W.  507;  Hart  v.  West  Side 
R.  Co.,  88  Wis.  483,  56  N.  W.  332,  21  L.  R. 
A.  743,  39  Am.  St  Rep.  877. 

Notice  of  the  loss  was  given  by  Boyer,  the 
agent.  Immediately  after  the  flre,  and  the  entire 
conduct  of  the  parties  shows  It  was  not  con- 
troverted. The  offer  made  by  the  company's 
manager  evinced  a  full  knowledge  of  the  loss 
and  the  formal  waiver  of  the  notice.  The 
point  now  made  is  not  that  the  notice  was 
not  given,  nor  that  the  conduct  of  the  insured 
was  not  a  waiver,  but  It  is  a  mere  techni- 
cality that  the  trial  Judge  omitted  to  state  tn 
the  special  finding  that  it  was  either  given  or 
waived.  We  take  It  that  the  trial  Judge  treat- 
ed It  as  an  Immaterial  fact  at  that  stage  of  the 
case.  It  certainly  was,  as  the  finding  that 
the  proofs  were  waived  by  the  conduct  of  the 
company  necessarily  Involved  the  finding 
that  the  company  had  full  knowledge  of  the 
loss,  else  there  could  be  no  estoppel  or  waiv- 
er, and  the  finding  of  the  estoppel  involved 
all  precedent  facts  which  were  essential 
thereto  and  merged  therein,  or  in  other 
words,  the  notice  may  be  legally  presumed 
or  supplied  by  Intendment  from  the  facts 
found  by  the  court  as  the  main  fact  found  es- 
sentially included  the  lesser  fact  of  notice. 
Nichols  V.  Carter,  supra.  In  this  connec- 
tion. It  la  contended  by  appellant  that  the 
provision  of  its  answer  containing  the  gen- 
eral denial  controverted  the  allegation  of  full 
performance  of  the  precedent  conditions  con- 
tained In  the  petition,  and  thereby  denied  and 
put  in  issue  the  giving  of  the  notice  of  loss. 
To  support  this  contention,  appellants  have 
cited  us  to  Capehart  v.  Insurance  Co.  (Ind. 
Sup.)  8  N.  B.  285,  Insurance  Co.  v.  Glenn 
(Ind.  App.)  40  N.  K  926,  55  Am.  St  Rep.  225, 
and  Cooledge  v.  Insurance  Co.  (Vt)  SO  Atl. 
798,  all  of  which  are  in  point  on  the  proposi- 
tion contended  for  and  hold  that  a  general 
denial  puts  in  issue  the  giving  of  notice  and 
proofs.  Inasmuch  as  they  are  precedent  con- 
ditions which  plaintiff  must  allege  in  his  peti- 
tion and  prove  the  fulfillment  or  waiver 
thereof  upon  triaL  And,  Indeed,  we  find  that 
it  Is  laid  down  In  11  Ency.  of  Plead.  &  Prac. 
p.  422,  that:  "Whei«  the  code  practice  obtains, 
the  defendant  may  show   under  a  general 


denial,  breach  of  conditions  precedent,  such 
as  failure  to  give  notice  or  proofs  of  loss," 
which  text  is  supported  by  Manchester  F.  As- 
surance Co.  V.  Glenn,  18  Ind.  App.  365,  40 
N.  E.  926,  41  N.  B.  847,  55  Am.  St  Rep.  225 

While  this  appears  to  be  the  law  in  Indiana 
and  in  some  other  states  where  the  Code  pre- 
vails, we  cannot  agree  to  it  as  being  the  rule 
of  pleading  which  obtains  in  this  Jurisdiction. 
It  certainly  is  not  the  practice  here.  The 
familiar  practice  In  Missouri  Is  that  the  de- 
fendant should  plead  specifically,  failure  to 
perform  these  conditions  precedent  in  the 
policy.  Mr.  Ostrander,  in  his  work  on  EMpe 
Insurance  (2d  Ed.)  S  3S2,  makes  the  following 
observation  on  the  subject:  "Whai  the  de- 
fense arises  from  a  failure  to  perform  the 
conditions  of  a  policy,  such  as  payment  of  the 
premium,  notice  or  proofs  of  loss,  arbitration, 
etc.,  It  has  been  held  In  some  of  the  states  to 
be  Bufflclent  for  the  answer  to  express  a  gen- 
eral denial.  When  this  Is  done,  the  defendant 
is  saved  from  making  the  disclosure  [until 
called  upon  during  the  trial  to  produce  his 
evidence]  under  which  of  the  several  condi- 
tions of  the  policy  his  defense  rests.  This 
will,  no  doubt  sometimes  occasion  the  plain- 
tiff perplexity  and  confusion,  and  possibly 
cause  him  to  neglect  or  wholly  overlook  the 
real  point  In  the  controversy,  while  directing 
all  his  efforts  to  fortifying  what  he  may  sup- 
I>ose  to  be  the  most  important  and  vulnerable 
point  In  his  case,  but  which  Is  shown  to  have 
no  special  significance,  on  account  of  the 
manner  In  which  the  defense  is  subsequently 
developed.  But  It  Is  generally  required,  and 
always  aater,  to  plead  spedflcally  each  matter 
relied  on  to  defeat  the  action."  Section  382. 
And  concludes  bis  very  able  and  interesting 
review  of  the  subject  as  follows:  "It  will  not 
be  sufficient  for  the  answer  to  express  only  a 
general  denial.  The  defense  may  arise  from 
default  In  performance  of  some  one  or  more 
conditions;  and  performance  having  been 
pleaded,  denial  would  theoretically  bring  Into 
issue  the  defense  relied  upon.  But  the  uni- 
form practice  of  the  courts  requires  that  all 
matters  of  defense  under  the  terms  of  tbe 
contract  shall  be  specially  pleaded."  And 
this  conclusion  of  the  author  last  above 
quoted  seems  to  us  to  be  the  better  rule  on 
the  subject  and  that  which  prevails  here. 
Hester  v.  Fidelity,  etc.,  Co.,  69  Mo.  App.  186. 
There  can  be  no  doubt  however,  that  lna«»- 
much  as  the  plaintiff  is  required  to  allege 
the  precedent  conditions  in  his  petition  that 
the  general  denial  would  theoretically  raise 
the  issue  and  put  the  fact  of  notice  and 
proofs  in  controversy,  yet  the  policy  of  tbe 
law  Is  that  the  plaintiff  shall  be  specifically 
informed  by  the  answer  of  all  defenses  wtticta 
are  to  be  relied  upon  under  the  terms  of  tbe 
policy,  and  the  courts  of  this  state  so  hold. 
Hester  v.  Fidelity,  etc.,  Co.,  69  Mo.  App.  ISix 

From  what  has  been  said,  it  is  apparmt 
that  tbe  matter  of  giving  tbe  notice  In  tbis 
case  was  not  a  controverted  fact  under  tbe 
pleadings,  and  thwefore  tt-waa  noti  essential 
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for  the  court  to  make  a  spedflc  finding  there- 
on under  the  rule  above  announced.  But  be 
tlila  as  It  may,  for  the  sake  of  argument  only, 
let  It  be  admitted  that  the  general  denial  put 
the  fact  of  notice  In  Issue  (we  do  not  under- 
stand this  to  be  the  law,  however),  we  cannot 
admit  that  the  giving  of  such  notice  was 
controverted  by  the  evidence  In  the  case,  as 
the  entire  trial  proceeded  without  an  effort  to 
that  effect,  and  It  appears  as  having  been  in- 
troduced Into  the  case  In  this  court  for  the 
first  time  and  this  feature  of  the  controversy 
comes  strictly  within  the  rule  announced 
above,  "that  the  verdict  may  be  sufficient, 
although  it  does  not  find  specially  facts 
which,  although  put  in  Issue  by  the  pleadings, 
are  yet  not  controverted  on  tbe  trial,  or  are 
established  by  the  imdlsputed  evidence." 
Murphey  v.  Well,  89  Wis.  150,  61  N.  W.  815, 
and  authorities  supra.  This  assignment 
must    likewise  be   ruled   against   appellant 

5.  It  Is  finally  contended  by  appellant  that 
Inasmuch  as  the  reply  alleges  a  waiver  to 
have  arisen  from  the  meeting  and  conference 
of  the  assured  and  the  company's  manager  In 
its  ofllce,  at  which  conference  Mr.  Daugherty 
gave  the  respondent  to  understand  that  the 
only  guestion  was  the  amount  of  the  loss, 
and  the  finding  of  facts  based  the  waiver,  not 
upon  the  conference,  but  upon  tbe  letter  of 
Mr.  Daugherty  mentioned,  that  such  finding 
is  not  responsive  to  the  Issues  made  by  the 
pleading.  In  answer  to  this,  it  is  quite  suffi- 
cient to  say  that  It  was  wholly  unnecessary 
for  respondent  to  plead  a  waiver  In  his  reply 
as  It  is  well  settled  that  in  suits  on  policies  of 
Insurance  in  this  state,  a  waiver  of  notice  and 
proof  can  be  shown  under  the  allegation  of 
full  performance  of  precedent  conditions  on 
the  part  of  the  assured  contained  in  the  pe- 
tition, and  this  assignment  must  likewise  be 
ruled  against  the  appellant  Nlckell  v.  In- 
surance Co..  144  Mo.  420,  46  S.  W.  436; 
McCullongh  V.  Insurance  Co.,  113  Mo.  616,  21 
S.  W.  207;  Insurance  Co.  v.  Kyle,  11  Ma 
278,  40  Am.  Dec  74 ;  Russell  v.  Insurance  Co., 
55  Mo.  685;  Okey  v.  Insurance  Co.,  29  Mo. 
App.  105;  Travis  v.  Insurance  Co.,  82  Mo. 
App.  198 ;  Maddox  v.  Insurance  Co.,  89  Mo. 
App.  108;    Roy  v.  Boteler,  40  Mo.  App.  213. 

TVIiat  has  been  said  heretofore  sufficiently 
answers  the  other  questions  raised  in  the 
briefs.  Finding  no  reversible  error  In  the 
record,  tbe  judgment  is  affirmed. 

BLAXD,  P.  J.,  and  GOODE,  J.,  concur. 


8HAREMAN  t.  ST.  LOUIS  TRANSIT  CO. 

(St.  Ixmia  Court  of  Appeals.    Missouri.    Oct 
17,  1905.) 

CODKTS — APFKLULTX   JUBISDIOnOH — COWSTTTO- 
TIOKAI.  QOTCSTIOW. 

Wbwe  the  record  shows  a  constitutional 

Suestion  raised  b;   appellant  and    a    decision 
lioeon  asainst  him,  tbe  appellate  Jurisdietioa 
is  in  tbe  Supreme  Court 


Appeal  from  St  Louis  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Action  by  Hermina  Shareman  against  the 
St  Louis  Transit  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals. 
Transferred  to  the  Supreme  Court 

Boyle^  Priest  ft  Lehman,  for  appellant 
A.  R.  Taylor,  for  respondent 

BLAND,  P.  J.  On  the  U'ial  the  court 
gave  an  instruction  to  the  effect  that,  If  9 
of  the  12  Jurors  agreed  on  a  verdict,  the  0 
concurring  should  sign  the  verdict  thus 
found  and  return  it  in  court  The  defendant 
objected  to  this  Instruction  on  the  ground 
that  it  violated  section  15,  article  2,  of  the 
Constitution  of  the  state.  The  verdict  was 
for  plaintiff,  and  the  appeal  was  taken  to 
tbe  Supreme  Court  The  12  Jurors  agreed 
In  the  verdict,  and  the  Supreme  Court  (85  S. 
W.  358)  held  that,  as^the  verdict  was  unanl- 
mous,  defendant  was  not  denied  any  right  It 
had  under  the  (Constitution,  and  transferred 
the  case  to  this  court 

Plaintiff  alleged  in  her  petition,  as  a 
grotmd  of  negligence  entitling  her  to  re- 
cover, the  violation,  by  defendant's  servants 
in  charge  of  tbe  car  from  which  she  fell  and 
was  Injured,  of  subdivision  6,  S  1275,  of  an 
ordinance  of  the  city  of  St  Louis  which  pro- 
vides that  "conductors  shall  not  allow  ladles 
or  children  to  leave  or  enter  the  cars  while 
the  same  are  in  motion."  On  the  trial  the 
ordinance  was  offered  and  read  in  evidence 
by  the  plaintiff,  over  an  objection  interposed 
by  the  defendant  that  the  ordinance  was  in 
conflict  with  and  violated  section  30,  art  2, 
of  the  Constitution  of  the  state  of  Missouri, 
and  violated  the  fourteenth  amendment  of 
tbe  Constitution  of  the  United  States.  See 
page  62,  appellant's  abstract.  Counsel  for 
both  parties,  in  their  printed  statements  of 
the  facts  of  the  case,  erroneously  stated  that 
subdivision  5,  of  the  ordinance,  was  not  read 
In  evidence;  supposedly,  they  were  led  into 
this  error  from  the  fact  that  when  the  or- 
dinance was  first  offered,  tbe  court  sustained 
defendant's  objection  to  it  as  evidence.  See 
page  49,  appellant's  abstract  The  Supreme 
Court  undoubtedly  relied  upon  counsel's  er- 
roneous statements  of  the  facts,  and  did  not 
discover  that  a  constitutional  question, 
other  than  the  one  it  passed  on,  was  directly 
raised  by  the  record,  otherwise,  it  would 
have  retained  Jurisdiction  of  the  cause.  The 
record  clearly  shows  that  defendant  Invoked 
the  protection  of  the  Constitution  both  of 
the  state  and  of  the  United  States,  and 
I>ointed  out  the  specific  section  and  article 
of  both  on  which  it  relied.  Its  constitution- 
al rights  thus  raised  were  decided  against  It 
Hence  the  Jurisdiction  of  the  cause  is  con- 
clusively in  the  Supreme  Court,  and  the 
cause  Is  retransferred  to  that  court  for  final 
decision. 
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CHICAGO  LUMBER  ft  COAL  CO.  ▼.  QBOE- 
GIA  SOUTHERN  ft  F.  RT.  CO. 

<St  Lonis  Court  of  Appeals.    MiaaourL    Oct 
17, 1905.) 

L  Cabbuss — ^Freight  —  Ovkbohaboeb  —  R|)- 

OOTSBT — EjVIDKIICIE. 

Evidence  In  a  suit  hj  a  consigrnee  for  the 
recovery  of  overcharges  of  freight,  due  to  ex- 
cessive weight  of  IniiJier  shipped  to  consignee, 
examined  and  held  to  support  a  finding  for 
plaintiff. 

2.  Appeal — ^Fnannos  or  Coubt — Coitolubivk- 
mcss. 

In  an  action  at  law,  the  findings  of  the  trial 
conrt,  when  sustained  for  substantial  evidence, 
are  conclusive  on  the  appellate  court. 

[Ed.  Note. — For  cases  in  point,  see  ToL  8, 
Gent  Dig.  Appeal  and  Error,  (  8970.] 

Appeal  from  St  Louis  OiFcoit  Court; 
Daniel  D.  Fisher,  Jndge. 

Action  b7  tbe  Chicago  Lumber  ft  Coal  Gmn- 
pany  against  the  Georgia  Southern  &  Florida 
Railway  Company.  Vtom  a  Judgment  tot 
plalntift,  defendant  appeals.    Affirmed. 

B.  C.  Collier,  for  appellant  W.  H.  Saund- 
ers, for  respondent 

BLAND,  P.  3.  The  suit  was  commenced 
before  a  justice  of  the  peace  and  reached  the 
drcuit  court  by  appeal  from  a  Judgment 
rendered  by  the  justice.  On  the  trial  In  the 
circuit  court  the  Issues  were  submitted  to  the 
court  without  the  intervmtion  of  a  Jury. 
After  hearing  the  evidence  the  court  made  a 
special  finding  of  the  facts  and  declared  the 
law  of  the  case.  The  following  la  the  court's 
finding  of  the  facts: 

"(1)  That  on  Febmary  1,  1900,  the  Georgia 
Southern  ft  Florida  Railway  Company,  the 
said  defendant  shipped  from  Genoa,  Fla.,  a 
car  of  yellow  pine  flooring  boards,  all  dressed 
to  thlrteen-slxteenths  of  an  inch  in  tbldbaeas 
by  three  and  one-half  Inches  In  width.  In  G. 
S.  &F.  box,  or  closed  car  2,131,  which  car  con- 
tained 10,869  feet  of  said  material  in  a  dry 
condition,  and  that  this  car  was  consigned  to 
the  Chicago  Lumber  ft  Coal  Company,  the 
said  plaintiff,  at  Plainfield,  N.  J.,  and  that  said 
defendant  on  said  date  Issued  therefor  a 
through  bill  of  lading,  on  which  said  plalntUt 
was  the  consignee,  and  delivered  the  same  to 
said  plalntiflF.  That  in  accordance  with  said 
bill  of  lading  said  car  was  transported  to  Plain- 
field,  N.  J.,  the  point  of  destination,  at  which 
IKtlnt  the  delivering  railway  company  de- 
manded and  compelled  said  plaintiff  to  pay 
through  J.  D.  Loizeaux  (to  whom  said  plain- 
tiff turned  over  said  car  at  said  point  under 
a  contract  with  said  Loizeaux  that  he  should 
advance  the  freight  thereon  and  charge  the 
same  back  to  said  plaintiff,  in  other  words, 
deduct  the  amount  of  said  freight  advanced 
In  settling  with  said  plaintiff  for  the  price  of 
said  car  of  lumber)  on  February  — ,  1900,  the 
sum  of  $132.33  (and  also  a  demurrage  charge 
of  13.00,  as  to  which  there  is  no  dispute)  for 
the  freight  of  said  car,  which  said  freight 
charge  was  based  upon  the  alleged  weight 
of  the  contents  of  said  car  (the  10,859  feet 


of  said  material)  namely,  40,100  pounds  at 
83  cents  per  cwt,  which  weight  and  rate  were 
fixed  by  said  defendant  and  on  the  basis  of 
said  weight  at  38  cents  per  cwt  said  deliver- 
ing railway  line  was  instructed  by  said  de- 
fendant to  collect  the  freight  on  said  car. 
That  the  maximum  weight  of  said  material 
was  2,460  pounds  per  thousand  feet  and  that 
the  maximum  weight  of  the  contents  of  said 
car  was  26,605  pounds,  and  that  the  defendant 
charged  and  forced  the  collection  of  freight 
from  said  plaintiff  on  a  basis  of  18,495  pounds 
more  than  the  contents  of  said  car  weighed. 
That  the  court  finds  as  a  fact  that  there  was 
a  freight  overcharge  on  said  car,  due  to  said 
excessive  weight  of  $44.55.  The  court  fur- 
ther finds  that  said  allied  scale  weight  of 
40,100  pounds  claimed  by  said  defendant  is 
excessive,  and  not  the  true  weight  of  said 
10,859  feet  of  lumber. 

"(2)  That  on  February  2, 1900,  said  defend- 
ant shipped  from  Hahira,  6a.,  a  car  of  yel- 
low pine  flooring  boards,  all  dressed  to  thlr- 
teen-slxteenths of  an  Inch  in  thickness  by 
three  and  one-quarter  Inches  in  width,  in 
Southern  box  or  closed  car  No.  22,339,  which 
contained  12,582  feet  of  said  material  in  a 
dry  condition  manufactured  of  sap  strips, 
some  of  which  contained  barb  edges  and  said 
car  contained  nothing  else,  and  that  said 
car  was  consigned  to  said  plaintiff  at  Louis- 
ville, Ey.,  and  that  said  defendant  Issued 
therefor  a  through  bill  of  lading,  aa  whldi 
said  plaintlfl  was  the  consignee,  and  deUver- 
ed  the  same  to  said  plaintiff.  That  In  ac- 
cordance with  said  bill  of  lading  said  car  was 
tran8i>orted  to  Louisville,  Ky.,  and  upon  the 
request  of  said  plaintiff  shipped  from  there 
on  the  same  bill  of  lading  to  Shrader  ft  Com- 
pany at  New  Albany,  Ind.,  near  Loiilsville, 
Ky.,  and  just  across  the  Ohio  river.  That 
the  railroad  line  delivering  said  car  to  said 
Shrader  &  Company  at  New  Albany,  Ind., 
forced  said  plaintiff,  through  said  Shrader  & 
Company,  who.  In  purchasing  said  lumber 
had  agreed  with  said  plaintiff  to  advance  to 
said  plaintiff  the  freight  due  thereon  and 
charge  the  same  back  to  said  plaintiff.  In 
other  words,  deduct  said  freight  advanced  in 
settling  with  said  plaintiff  for  the  price  of 
said  car,  to  pay  on  February  — ,  1900,  the 
freight  on  a  basis  of  a  weight  of  41,S00 
pounds,  the  alleged  weight  of  said  material 
at  a  rate  of  23  cents  per  cwt,  making  a  total 
of  $95.45,  which  weight  and  rate  was  fixed 
by  said  defendant  and  which  amount  said 
delivering  railway  line  was  instructed  by 
said  defendant  to  collect  That  the  maxl- 
mtmi  weight  of  said  material  was  2,900 
I>ounds  per  thousand  feet  and  the  maxlmmn 
weight  of  the  contents  of  said  car  was  28,940 
pounds,  and  that  the  true  through  rate  on 
said  car  from  said  point  of  shipment  to  said 
point  of  destination,  New  Albany,  Ind, 
22  cents  per  cwt  instead  of  23  cents  per  i 
making  the  correct  freight  charge  on  aatd 
car  $63.67,  Instead  of  $95.46,  and  that  said 
defendant  charged  and  £wced  tite<mllectlon 
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from  said  plaintiff  of  freight  on  a  basis  of 
12,560  pounds  more  than  said  material  in 
said  car  weighed.  That  the  court  finds  as  a 
fact  that  there  was  a  freight  ovorcharge  on 
said  car,  due  to  said  excessive  weight  and 
rate,  of  $31.78.  The  court  further  finds  that 
said  alleged  scale  weight  of  41,600  pounds 
claimed  by  said  defendant  is  excessive,  and 
not  the  true  weight  of  said  12,582  feet  of 
lumber. 

"(3)  The  court  further  finds  that  said 
plaintiff,  the  Chicago  Lumber  &  Coal  Com- 
pany, is  a  corporation,  and  that  said  defend- 
ant, Georgia  Southern  &  Florida  Railway 
Company,  is  a  corporation,  which  latter  cor- 
poration iB  a  common  carrier,  and  a  non- 
resident of  the  state  of  Missouri,  and  was  at 
the  time  this  suit  was  filed."  The  court 
declared  the  law  as  follows:  "The  court 
declares  as  a  conclusion  of  law  that  plain- 
tiff, upon  the  above  found  facts,  is  entitled 
to  a  judgment  against  said  defendant  in  the 
sum  of  $44.55,  the  freight  overcharge  on  said 
car  2,181  6.  S.  ft  F.,  and  in  the  sum  of  $31.78, 
the  overcharge  on  said  car  22,339  Southern, 
or  a  total  of  $76.33  with  six  per  cent  Inter- 
est from  December  15,  1902,  making  a 
gross  total,  principal  and  interest,  of  $82.47 
for  which  judgment  will  be  entered  in  favor 
of  said  plaintiff  and  against  said  defendant, 
and  the  attachment  sustained." 

The  finding  of  the  facts  presents  an  in- 
telligent statement  of  the  case.    The  only 
contested  issue  on  the  trial  was  in  respect 
to  the  weight  of  the  lumber   contained  in 
each  of  the  cars.    Plaintiff  showed  by  the 
evidence  of  persons  who  measured  and  super- 
Intended  the  loading  of  the  lumber  at  Its 
mills,  and  also  by  the  evidence  of  the  pur- 
chasers of  the  lumber,  who  bought  it  after 
It   reached   its   destinations,    that   the   car 
shipped  to  liouisville,  Ky.,  contained  12,582 
feet  and  the  one  shipped  to  Plainfleld,  N.  X, 
10,950  feet  of  No.  1  common  pine  flooring, 
i>/tex3i4  inches,  and  that  It  was  perfectly 
dry  when  loaded,  was  loaded  into  box  cars, 
and  was   dry   when  unloaded   at  places   of 
destination.    It  proved  also  by  a  goodly  num- 
ber of  experienced  dealers  in  southern  yel- 
low pine   lumber   that  1,000  feet  of  No.   1 
pine  flooring,  i»/i«x3%,  weighs  fr6m  1900  to 
2200  pounds,  and  that  2300  pounds  is  the 
maximum  weight  for  1,000  feet  of  this  char- 
acter of  lumber.    The  defendant,  to  prove  the 
weight  of  the  lumber,  offered  but  one  witness, 
S.  J.  Calhoun,  who  testified  that  he  was  the 
BwoTu  weigher  of  the  defendant  railroad 
company   at  Macon,  Oa.,  where  all  freight 
cars   shipped    over    defendant's    road,   are 
weighed;  that  be  weighed  the  cars  in  ques- 
tion at  Macon,  and  made  a  notation  of  their 
weishts;  that  he  was  a  weigher  of  16  years' 
experience,  and  had  frequently  balanced  the 
scales  on  which  the  cars  were  weighed  and 
was  satisfied  that  his  weights  were  correct; 
tbst  he  arrived  at  the  net  weight  of  the  lum- 
ber tiy  deducting  from  the  gross  scale  weight 
the  weight  of  the  cars  when  empty,  as  shown 
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by  steDdl  marks  on  tbem ;  that  in  this  way 
he  ascertained  that  one  car  contained  40,100 
pounds  of  lumber  and  the  other  41,500  pounds. 
Witness  also  testified  that  one  of  the  cars 
was  a  flat,  open  car  and  was  loaded  with 
green  lumber.  It  will  thus  be  seen  tliat  there 
was  a  sharp  conflict  in  the  evidence  as  to 
the  weight  of  the  lumber.  The  trial  court 
was  intrusted  with  both  the  law  and  the 
facts;  and,  the  case  being  one  at  law,  its 
finding  of  the  facts,  if  sustained  by  substan- 
tial evidence,  Is  conclusive  on  an  appellate 
court.  Desteiguer  v.  Martin  and  Kenney, 
162  Mo.  417,  63  S.  W.  107;  State  ex  rel  v. 
Staed,  143  Mo.  248,  45  S.  W.  60 ;  Bethune  v. 
Hallway,  139  Mo.  574,  41  S.  W.  213;  Rice, 
sax  &  Co.  V.  McClure  &  Harper,  74  Mo.  App. 
383;  Corrigan  v.  Kansas  City,  93  Mo.  App. 
173;  Ellis  V.  Railway,  89  Mo.  App.  241. 
There  was  substantial  evidence  (much  of  it) 
to  support  the  finding  of  the  trial  court. 
The  judgment  is  affirmed.    All  concur. 


SANDERS   et    al.    v.    DIXON   et   al. 

(St.  Louis  C!onrt  of  Appeals.    Missouri. 
Oct  17,  1905.) 

1.  Vknux— Changs— Pbktuoiox  of  Judges— 
Statutes— CoNSTBUCTiON. 

Rev.  St  1899,  §  832,  provides  that  the 
word  "county,"  as  used  in  the  article  relating 
to  changes  of  venue,  shall  embrace  the  city  of 
St  Louis,  and  changes  shall  be  awarded  from 
the  courts  of  said  city  as  if  it  were  a  county ; 
but  if  the  change  be  granted  from  any  court 
of  said  city,  the  cause  shall  be  sent  to  some 
other  court  of  record  therein,  unless  the  ap- 
plication is  based  on  grounds  applicable,  to  all 
the  judges  of  the  courts  therein,  and  that  the 
several  divisions  of  the  circuit  court  in  the  city 
shall  be  regarded  as  separate  courts  within 
such  section.  Held  that,  where  a  change  of 
venne  was  applied  for  in  one  division  of  the 
circuit  court  of  St  Louis  because  of  alleged 
prejudice  of  all  the  judges  in  such  court,  then 
consisting  of  nine  divisions  and  judges,  the  ap- 
plicant was  not,  as  of  right  entitled  to  have  the 
case  sent  outside  the  city,  but  the  trial  judge 
to  whom  the  application  was  made  was  bound 
to  determine  whether  the  judges  of  the  other 
divisions  were  in  fact  prejudiced,  and  he  alon* 
had  power  to  disqualify  them. 

2.  Injunction   —  Covenants    in    Dbed  — 
Bbeacb— Relief  Pasties. 

Where,  in  a  suit  to  restrain  the  erection 
of  a  building  alleged  to  constitute  a  violation 
of  a  building  covenant  running  with  the  land, 
no  temporary  writ  was  in  force,  a  contractor 
erecting  the  building  was  not  a  necessary  party, 
and  it  was  improper  for  the  court  to  render  a 
final  decree  against  him,  requiring  the  building 
to  be  removed. 
8.  Sake. 

Where,  in  a  suit  to  restrain  the  erection 
of  a  building  on  land  alleged  to  constitute  a 
violation  of  a  building  covenant  running  there- 
with, defendant  took  title  by  conveyance  from 
the  previous  owner,  be  was  a  proper  party, 
notwithstanding  he  testified  that  he  was  a 
straw  man  in  the  transaction,  and  did  not  know 
who  the  real  owner  was. 
4.  Same. 

Where,   in  a  suit  to  restrain  the  alleged 

violation  of  a  building  covenant,  defendant  U, 

was  concerned  about  the  boilding,  was  on  the 

premises  while  it  was  in  process  of  erection, 
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and,  on  being  notified  not  to  proceed,  declared 
that  he  intended  to  disregard  the  restriction! 
and  assumed  to  act  as  owner  by  refusing  an  offer 
for  the  property,  a  finding  that  he  was  a  real 
party  in  interest  was  proper. 
6.  Judgmint^Pabtiks  Attectbd— Mobtgagk 
PKRDBifTii  Lite. 

Where  the  payees  of  a  note,  secured  by  a 
deed  of  trust  on  certain  property  in  contro- 
versy, did  not  advance  the  proceeds  nntil  after 
the  institution  of  a  suit  for  the  alleged  viola- 
tion of  a  building  covenant  by  the  erection  of 
a  building  thereon  and  nntil  after  notice 
thereof,  a  subsequent  assignee  of  the  note  and 
deed  of  trust  acquired  his  interest,  subject  to 
any  decree  that  might  be  rendered  in  such  snit, 
and  was  not  a  necessary  party  thereto. 

6.  Appeal  —  Recobd  —  Withdrawal  of  Ex- 
hibits—Stipulations. 

AVhere  certain  photographs  and  exhibits 
were  withdrawn  from  the  record  by  stipulation, 
neither  party  was  entitled  to  oppose  a  review 
of  the  case  because  such  exhibits  were  not  in 
the  transcript. 

7.  Same. 

A  stipulation  eliminating  certain  deeds,  in- 
troduced as  exhibits,  and  photographs  from  the 
appeal  record,  did  not  preclude  the  parties  from 
attaching  to  the  transcript  as  exhibits  the  plans 
of  a  building   in   controversy,   submitted   to   a 

Sublic  building   department,   which   plans   had 
een  introduced  in  evidence  at  the  trial. 
S.  Same— Recobd— Scope  of  Review. 

Where,  in  a  suit  to  restrain  the  alleged 
infringement  of  certain  building  covenants,  the 
parties  stipulated  that  deeds  introduced  as  ex- 
hibits should  be  omitted  from  the  appeal  record, 
and  that  in  lien  thereof  it  was  admitted  that 
plaintiffs  were  the  owners  of  the  property  as 
alleged  by  virtue  of  the  conveyances  stated  in 
the  petition,  subject  to  the  restrictions  averred 
therein,  and  that  defendant  D.  derived  title 
from  a  common  source  with  that  of  plaintiffs, 
subject  to  restrictions  set  out  in  plaintiffs'  peti- 
tion, the  appellate  court  was  confined  to  the 
averments  of  the  petition  in  ascertaining  the 
character  and  duration  of  the  covenants  in 
controversy. 

9.  COVKRANTS — ElTFOBCEUEItT — ^BUILDINaS. 

Where,  in  a  suit  to  restrain  an  alleged 
breach  of  a  building  covenant,  the  parties  stip- 
ulated that  plaintiffs  and  defendant  D.  derived 
their  titles  from  a  common  source  and  were 
mutually  subject  to  the  restrictive  covenants 
alleged,  plaintiffs  were  entitled  to  enforce  the 
same,  without  regard  to  whether  the  covenants 
ran  with  the  land. 

10.  Sake  —   Corstbuctior   —   "Dweixino 
House." 

A  double  two-story  building,  comprising 
four  flats  under  a  single  roof,  with  a  division 
wall  running  tlirough  it  on  tne  center  line  of 
the  lot  from  front  to  rear  and  from  cellar 
to  roof,  on  either  side  of  which  was  a  bay 
front,  intended  for  the  occupation  of  severu 
families,  was  not  "one  dwelling,"  within  a  re- 
strictive building  covenant  providing  that  not 
more  than  "one  dwelling"  should  be  erected  on 
each  lot. 
la.  Injunction— Heasubb  of  Relief. 

Where,  In  a  snit  to  restrain  the  alleged 
breach  of  certain  restrictive  building  covenants, 
no  restraining  order  was  in  force  pending  suit, 
and  the  building  which  was  erected,  though 
constituting  a  breach  of  the  restrictions,  could 
be  80  modified  with  slight  expense  as  to  comply 
with  the  covenants,  a  judgment  directing  a  re- 
moval of  the  building  without  permitting  de- 
fendants to  remodel  the  same  was  erroneous. 
12.  Sauk— Tebuination  of  Covenantb. 

In  case  of  lapse  of  certain  building  cove- 
nants pending  suit  for  an  alleged  violation 
thereof,  complainants  were  not  entitled  to  an 


alteration  of  the  bnildinf ,  but  conid  only  noor- 
er  damages  for  violation  of  the  restriction. 

Appeal  from  St  Loola  Oircnlt  Coort;  Dan') 
D.  Flsber,  Judge. 

Snit  by  Lon  Sanders  and  others  against 
Charles  Dixon  and  others.  From  a  decree  in 
favor,  of  complainants,  defendants  appeal 
Reversed. 

Kidd  &  Davis,  for  appellants.  Bandolph 
Laughlin,  for  respondents. 

Opinion. 

GOODE,  J.  1.  This  case  was  Instltnted  in 
the  circuit  court  of  the  city  of  St  Louis,  and 
was  assigned  for  trial  to  Division  No.  1,  pre- 
sided over  by  Judge  Warwick  Hough.  Before 
filing  an  answer  Charles  Dixon,  one  of  the 
three  defendants,  presented  an  application  for 
a  change  of  venue,  alleging  that  he  could  not 
have  a  fair  and  impartial  trial  before  the 
Judge  of  that  division  on  account  of  the 
Judge's  prejudice,  and  alleging,  further,  that 
he  could  not  have  a  fair  and  Impartial  trial 
in  the  other  divisions  of  the  circuit  court  of 
the  city  of  St  Louis  on  account  of  the  preju- 
dice of  the  Judges  of  said  court  against  him. 
The  application  was,  in  fact  one  for  a  change 
of  the  venue  to  some  court  outside  the  cit7 
of  St  Louis.  Judge  Hough,  of  Division  No.  1, 
granted  the  change  from  his  division,  but  re- 
fused to  send  the  case  outside  the  city,  and 
ordered  it  transferred  to  Division  No.  6  of  the 
circuit  court  of  the  city,  presided  over  by 
Judge  Fisher.  An  exception  was  saved  to  the 
refusal  to  award  a  change  to  some  outside 
court,  and  this  ruling  Is  assigned  for  error 
and  demands  first  attention.  The  application 
for  the  change  was  made  on  the  4th  day  of 
November,  1901,  when,  of  course,  the  provi- 
sions in  regard  to  changes  of  venue  contained 
in  the  Revised  Statutes  of  1899  were  In  force- 
The  article  on  change  of  venue  contained  in 
those  statutes  Is  declared  applicable  to  the 
city  of  St  I/iuis,  and  It  is  provided  that  the 
word  "county,"  used  in  the  article,  shall  be 
construed  to  embrace  that  city,  and  changes 
of  venue  be  awarded  to  and  from  the  courts 
of  that  city  as  If  it  was  a  county.  It  is 
further  provided  that,  if  a  change  is  granted 
from  any  court  of  record  In  the  city,  the  cause 
shall  be  sent  to  some  other  court  of  record 
therein,  "unless  the  application  is  based  upon 
grounds  applicable  to  all  the  judges  thereof 
or  to  all  the  Inhabitants  of  said  city."  Rev. 
St  1899,  {  832.  On  the  clause  of  the  statute 
Just  quoted  the  defendants  found  their  con- 
tention that  It  was  the  duty  of  the  judge  of 
Division  No.  1  of  the  circuit  of  the  city  of 
St  Louis  to  grant  a  change  of  venue  to  an 
outside  circuit,  as  Dixon  alleged  in  his  appli- 
cation prejudice  on  the  part  of  the  Judges  or 
the  other  divisions  of  the  St  Louis  circuit 
court  which  would  prevent  a  fair  trial  before 
any  of  them,  thus  showing  that  the  applica- 
tion for  a  change  from  Judge  Hough  wa." 
based  on  grounds  applicable  to  all  the  Judges 
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of  the  circuit  court  of  St  Louis.  The  policy 
of  the  Legislature,  as  shown  by  several  en- 
actments on  the  subject,  has  been  to  require 
causes  pending  In  one  of  the  courts  of  record 
of  the  dty  of  St  Louis  to  be  tried  In  that  city. 
Instead  of  being  transferred  to  some  outside 
circuit  on  change  of  venua  The  Statutes  of 
1865  provided  that  no  change  of  venue  In  civil 
cases  should  be  allowed  in  any  court  in  St 
'  liouls  county  to  any  other  county.  Gen.  St 
1865,  c.  159,  f  13.  At  that  time  the  dty  of  St 
I^olB  was  In  St.  Louis  county,  and  for  that 
reason  the  wording  of  the  section  was  as 
stated.  By  the  Session  Acts  of  1865-66  It 
was  provided  that  no  change  of  venue  should 
be  allowed  from  the  circuit  court  of  said  city 
because  of  the  disqualiflcatlon  of  any  one  of 
the  Judges  thereof,  but  only  in  case  two  of  the 
Judges  were  disqualified.  At  that  time  there 
were  three  Judges  of  the  circuit  court  of  the 
city  of  St.  Louis,  who  sat  at  stated  intervals 
in  general  term  and  had  power  to  review 
points  of  law  decided  at  spwial  terms.  Acta 
1865-66,  p.  72,  f  7.  In  the  Revised  Statutes 
of  1879  It  was  said  the  word  "county,"  as 
used  In  the  article  on  changes  of  venue,  em- 
braced the  dty  of  St  Louis,  and  changes 
might  be  awarded  to  and  from  the  courts  of 
St  Louis  as  If  It  were  a  county.  Rev.  St 
1879,  I  3742.  The  section  last  cited  was 
amended  in  1881  so  as  to  read  as  it  now  ap- 
pears In  section  882  of  the  Revised  Statutes  of 
1899;  that  Is  to  say,  the  amendment  provided 
that,  If  a  change  of  venue  was  asked  from  a 
court  In  the  dty  of  St  Louis,  the  cause  should 
be  sent  to  some  other  court  of  record  therein, 
unless  the  application  was  based  on  grounds 
an>llcable  to  all  the  Judges.  Acts  1881,  p. 
176l  The  statutes  regarding  the  practice  in 
the  two  divisions  of  the  criminal  court  of  the 
dty  say  that,  when  a  change  of  venue  has 
been  aK>Ued  for  in  the  criminal  court  on  a 
ground  disqualifying  one  of  thtf  Judges,  the 
cause  shall  be  transferred  to  the  other  divi- 
sion of  the  court  Scheme  &  Charter,  art  17, 
$  38.  So  much  for  the  policy  of  the  law, 
which  Is  obviously  to  bare  causes  instituted 
in  St.  Louis  courts  of  record  tried  In  some 
division  thereof.  But  the  argument  is  that, 
by  virtue  of  the  amendment  of  1881,  any 
Judge  of  a  division  of  the  drcult  court  where 
a  case  Is  pending  Is  bound  to  send  the  case 
outside  the  dty,  If  the  application  for  change 
of  venue  is  based  on  grounds  applicable  to 
the  Judges  of  all  the  divisions.  In  view  of 
the  tenor  of  the  law  as  exhibited  In  the 
statutes  we  have  dted,  this  position  ought  not 
to  be  adopted,  if  the  present  statutes  fairly 
admit  of  a  different  one. 

There  are  now  12  divisions  of  the  St  Louis 
circuit  court  presided  over  by  as  many 
Judges,  and  there  were  9  divisions  and  Judges 
at  the  time  the  application  in  the  present 
cause  was  made.  The  question  for  decision 
is:  Did  the  application  of  the  defendant 
Dixon  of  Itself  disqualify  all  those  Judges  by 
alleging  prejudice  against  all  of  tbem,  and 
compel  Judge  Hough  to  send  the  case  to  some 


other  drcult?  We  think  the  clause  of  the 
statute  invoked  by  the  defendants  had  no 
such  purpose.  The  statutes  provide  that 
when  a  change  of  venue  is  prayed  for  any 
reason  tending  to  show  the  applicant  cannot 
have  a  fair  trial  in  the  venue  where  the  cause 
is  pending.  It  shall  be  transferred  "to  some 
county  in  the  same,  adjoining  or  next  adjoin- 
ing circuit  where  the  causes  complained  of  do 
not  6xlst"  Rev.  St  .1899,  t  822.  The  phrase 
"where  the  causes  complained  of  do  not  exist" 
has  been  seized  on  In  sev«-al  cases  to  sup- 
port the  theory  that  if  the  applicant  alleges 
ground  for  a  change,  such  as  prejudice  or 
imdue  Influence,  not  only  in  the  particular 
county,  Jurisdiction,  or  forum  where  the  cause 
is  pending,  but  in  other  counties  or  courts, 
the  Judge  to  which  the  application  is  present- 
ed must  send  the  cause  to  some  county  or 
court  against  which  no  disqualifying  allega- 
tion is  preferred.  Oee  v.  R.  B.,  140  Mo.  314, 
41  S.  W.  796;  State  ex  rel.  v.  Wofford,  119 
Ho.  408,  24  S.  W.  1009 ;  State  ex  rel.  v.  Wood- 
son, 86  Mo.  App.  253.  This  theory  has  never 
received  the  indorsement  of  the  courts.  It 
was  dedded  in  State  ex  rel.  v.  Wofford  that 
a  defendant  under  indictment  for  a  felony 
could  only  disqualify  one  Judicial  drCblt  on 
the  ground  of  prejudice  of  the  Inhabitants. 
That  was  on  a  statute  providing  that  when 
the  inhabitants  of  an  entire  drcult  were  so 
prejudiced  against  a  defendant  that  a  fair 
trial  could  not  be  bad  therein,  the  cause 
should  be  removed  to  another  circuit  in  which 
such  prejudice  was  not  "alleged  to  exist" 
Rev.  St  1889,  {  4154.  The  relator,  Cottrell, 
in  the  Wofford  Case,  swore  to  a  prejudice  on 
the  part  of  the  Inhabitants  of  the  circuit 
where  the  indictment  was  found,  and  also  to 
a  prejudice  in  the  minds  of  the  inhabitants 
of  counties  outside  that  drcult  It  was 
held  that  though  he  alleged  prejudice  as  to 
those  outside  counties,  and  though  the  stat- 
ute said  the  cause  must  be  sent  to  a  circuit 
in  which  the  prejudice  was  not  alleged  to 
exist  the  judge  to  whom  the  application  was 
made  was  justified  in  sending  the  case  to  any 
county  outside  the  circuit  where  it  was 
pending.  In  State  ex  rel.  v.  Woodson,  86  Mo. 
App.  253,  the  relator  in  a  certain  cause  pend- 
ing in  the  drcult  court  of  Buchanan  county 
applied  for  a  change  of  venue.  That  court 
consisted  of  two  divisions,  presided  over  by 
different  judges.  The  application  sought  to 
disqualify,  on  account  of  undue  influence, 
not  only  the  Judge  to  whoce  division  the 
,  cause  was  assigned,  but  the  judge  of  the 
other  division,  too.  Nevertheless  the  case 
was  transferred  to  the  other  division,  and 
it  was  held  the  ruling  was  right.  The  con- 
tention on  appeal  was  that  the  cause  should 
have  been  transferred  to  a  court  where  the 
cause  complained  of  did  not  exist ;  but  it  was 
held  that  while  a  party  applying  for  a  change 
of  venue  may  disqualify  the  Judge  to  whom 
the  application  is  made  by  alleging  prejudice 
or  undue  influence,  no  other  Judge  can  be 
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dlsqnallfled  In  that  way,  but  the  Judge  hear- 
ing the  application  must  decide  In  what  other 
courts  or  counties  the  causes  complained  of 
exist  The  same  construction  of  the  statutes 
was  adopted  by  the  Supreme  Court  In  Oee 
v.  R.  R.,  140  Mo.  314,  41  S.  W.  796. 

Now  let  us  see  what  bearing  these  decisions 
hare  on  the  point  In  band.  If  the  amend- 
ment of  1881,  relating  to  changes  of  venue  tn 
the  courts  of  St  Louis,  had  stopped  with 
these  words  "If  such  change  be  asked  or 
granted  from  any  court  in  said  city,  the 
cause  shall  be  sent  for  further  proceedings 
to  some  other  court  of  record  in  said  city," 
possibly  it  would  have  been  mandatory  on  a 
Judge  granting  a  change  of  venue  from  his 
division  to  send  the  cause  to  some  other  court 
in  St  Iiouls  without  inquiring  whether  the 
causes  complained  of  existed  in  the  latter 
court  or  not  In  other  words,  the  amendment 
might  have  expunged,  so  far  as  the  city  of 
St  Louis  is  concerned,  that  provision  of  sec- 
tion 822  of  the  Revised  Statutes  of  1899  (sec- 
tion 3733,  Rev.  St  1879),  which  says  the 
cause  shall  be  sent  to  some  county  where  the 
causes  complained  of  do  not  exist  To  pre- 
vent the  amendment  from  having  such  a 
result,  and  to  put  the  law  in  St  Louis  tn 
clear  harmony  with  the  law  elsewhere,  the 
amendment  of  1881  added  the  words  "unless 
the  application  is  based  on  grounds  applicable 
to  all  the  Judges  of  said  courts  therein  or  to 
all  the  Inhabitants  of  said  city."  The  obvi- 
ous purpose  of  this  clause  was  to  save  to  the 
city  of  St  Louis  the  provision  we  have  quoted 
from  section  822  and  require  the  cause  to  be 
transferred  to  another  court  of  the  city,  if 
there  was  one  where  the  causes  complained 
of  as  operating  against  a  fair  trial  did  not  ex- 
ist The  provision,  therefore,  is  to  receive 
the  same  Interpretation  that  is  put  on  said 
clause  of  section  822,  providing  for  a  change 
to  a  county  where  the  causes  complained  of 
do  not  exist  As  we  have  seen,  the  interpre- 
tation of  that  clause  is  not  that  the  applicant 
for  the  change  of  venue  can  disqualify  by  his 
oath  other  counties,  but  that  the  court  to 
which  he  applies  must  determine  whether 
the  same  causes  exist  in  a  given  tribunal  to 
which  the  cause  may  be  sent  Therefore  we 
must  hold  that  Judge  Hough  might  determine 
whether  the  other  Judges  of  the  St.  Louis  cir- 
cuit court  were  prejudiced  against  the  defend- 
ant Dixon,  and  that  he  alone  could  disqualify 
the  other  Judges.  The  decision  in  State  ex 
rel.  V.  Flournoy,  160  Mo.  324,  60  S.  W.  1098, 
is  not  opposed  to  our  ruling,  as  a  different 
statute  was  involved  in  that  ease;  and,  be- 
sides, it  was  assumed,  instead  of  decided, 
that  an  applicant  for  change  of  venue  could 
disqualify  more  than  one  Judge. 

2.  The  suit  is  one  in  equity  to  restrain  the 
erection  and  maintenance  of  a  building  or 
bnildlngs  designed  to  be  used  as  flats  on  lot 
55,  Clemens  Place,  In  the  city  of  St  Louis. 
This  addition  to  the  city  was  laid  out  and 
platted  about  1885,  and  divided  into  lots  60 
feet  wide.    In  the  deeds  made  by  the  owners  of 


the  addition  to  the  pnichaaers  of  tiie  various 
lots  restrictions  were  imposed  as  to  the  houses 
to  be  erected  by  said  purchasers.    The  de- 
fendant Dixon  Is  the  owner  of  lot  66,  on  the 
north  side  of  Cates  avenue.    According  to  the 
allegations  of  the  petition,  the  deed  under 
which  he  took  title  to  the  lot  like  all  the 
deeds  to  the  different  vendees  of  lots  in  the 
Place,    contained   the   following   covenants: 
"First  The  front  building  line  of  any  build- 
ing erected  on  said  realty  shall  not  be  less 
than  twenty  feet  from  the  north  line  of  Cates 
avenue,  whereon  said  property  now  fronts, 
and  the  frontage  of  said  lot  shall  continue 
to  be  on  the  north  side  of  said  Cates  avenue 
No  building  or  fence  constructed  of  lumber 
more  than  two  feet  in  height  shall  be  ^'ected 
between  said  building  line  and  said  avenue 
Second.  No  dwelling  shall  be  erected  on  said 
realty  whereof  the  main  part  is  less  than  two 
stories  in  height,  nor  shall  there  be  erected 
more  than  <me  dwelling  on  each  lot    Third. 
No  stable,  shed,  or  other  building  shall  be 
erected  within  ten  feet  of  the  rear  line  of 
said   lot    Fourth.  No   dairy,    nor   manufac- 
tory, nor  trade,  nor  business,  nor  nuisance 
shall  be  conducted  on  or  permitted  to  exist  on 
said  premises."    Shortly  after  purchasing  the 
lot,  that  is  to  say,  in  1901,  Charles  Dixon  and 
Montrose  P.  Hynson,  for    whom    Dixon    is 
charged  to  have  held  the  property  in  tmst 
set  about  erecting  flats  on  it  for  the  use  of 
four    families.    The   defendant    Hunter    did 
the  carpenter  work  on  the  structure.    Plain- 
tiff Sanders  owned  lot  54  adjoining  lot  55, 
and  the  other  plaintiffs  owned  lots  in  the 
Tldnlty.    Sanders  notified  Dixon  and  Hynson 
that  he,  and  other  property  owners  similarly 
affected,  would  oppose  the  section  of  the 
proposed  flats  as  an  infringement  of  the  re- 
strictive covenants  under  which  the  lots  In 
the  addition  were  sold.    Hynson  replied  that 
such  covenants  wore  not  good,  and  that  be 
had  built  flats  In  other  additions  where  tbera 
were    similar   covenants.    A   temporary    re- 
straining order  was  granted  which  stopped 
the  work  for  a  while;  but  as  the  court  re- 
fused to  continue  this  order  without  a  bond 
from  the  plaintiffs,  and  as  they  failed  to  fur- 
nish a  bond,  the  temporary  order  was    dis- 
solved and  the  defendants  proceeded  with  the 
erection  of  the  flats,  which  wN'e  completed 
in  due  season.    Subsequently  the  cause   was 
tried  and  a  decree  entered  perpetually    en- 
joining the  three  defendants  from  allowixiis  the 
building  to  remain  on  lot  55,  and  commanding 
them  to  remove  it  in  90  days,  or,  In  default 
of  their  beginning  to  remove  it  in  00   davs, 
that  the  sheriff  remove  it  at  their  expense. 
It  appears  from  the  evidence  that  the  edifice 
contained  four  flats  of  six  rooms  each — two 
below  and  two  above    The  structuie  is  two 
stories  and  a  short  atUc  in  height,  -with  a 
basement  beneath.    The  outside  walla  staiMl 
on  a  continuous  foundation  and  the  bonding 
is  under  one  roof.    Bach  of  the  four  fiAts  has 
a  separate  front  entrance.    In  the  reiur,   as 
we  glean,  there  Is  a  doorwqj  glvliic  acce^  to 

Digitized  by  VjOOQIC 


Mo.) 


8ANDEBS  ▼.  DIXON. 


681 


an  inclosed  court  about  10  feet  sQtiare,  from 
whlcb  any  flat  may  be  entered.  Juat  how 
tMa  rear  entrance  is  arranged  is  somewhat 
obecare.  A  brick  wall  bisects  the  edifice  from 
front  to  rear,  except  through  said  small 
court,  and  rises  from  the  cellar  floor  through 
the  mansard  to  the  roof.  In  the  basemoit 
the  wall  is  18  Inches  thick,  and  above  18 
Inches.  There  is  an  archway  through  it  in 
the  basement  The  basement  is  divided  into 
four  apartments  designated  on  the  plan  as 
lanndrie&  'EB.ch  of  the  flats  has  a  separate 
kitchen  and  other  conveniences,  consists  of 
six  rooms,  and  concededly  was  designed  for 
occupancy  by  a  family. 

The  principal  controversy  is  as  to  whether 
the  edifice  we  have  described  constitutes  a 
breach  of  the  covenant  against  the  erection 
of  more  than  one  dwelling  on  a  lot ;  but  be- 
fore taking  up  this  question  It  is  necessary 
to  deal  with  some  minor  ones.  Prior  to  the 
filing  of  their  answer  the  defendants  filed  a 
plea  In  abatement  in  which  a  defect  of  par- 
ties defendant  was  pleaded,  in  that  one  Oray, 
the  holder  of  a  promissory  note  secured  by  a 
deed  of  trust  on  the  premises,  was  a  neces- 
sary party.  It  Is  also  further  urged  by  the 
defendants  on  this  appeal  that  the  circuit 
court  erred  In  decreeing  that  Hynson  and 
Hunter,  who  owned  no  interest  In  the  premis- 
es, as  well  as  Dixon,  should  remove  the  flats 
from  the  lot 

(a)  The  evidence  clearly  shows  that  Hunt- 
er was  simply  a  contractor  doing  work  on 
the  building,  and  we  think  it  was  erroneous 
to  impose  on  him  the  expense  of  removing 
the  building.  A  mechanic  working  on  a 
bouse,  or  even  a  contractor,  ought  not  to 
be  held  bound  to  proceed  at  his  peril,  he- 
cause,  on  grounds  like  those  in  this  cause, 
an  injunction  suit  has  been  begun  to  stop 
the  work,  but  no  temporary  writ  is  in  force. 
It  is  enough  to  require.  In  the  final  decree^ 
that  the  real  parties  In  interest  shall  make 
good  whatever  wrong  has  been  done  by 
erecting  an  unlawful  structure. 

(b)  Whether  Hynson  was  Interested  In 
the  title  to  tite  lot  cannot  be  determined 
I>o8itlvely  from  the  record;  and  it  may  be 
stated  that  there  is  a  great  deal  of  uncer- 
tainty about  who  owns  the  premises.  Dix- 
on took  the  title  by  conveyance  from  T.  A. 
Davidson,  but  swore  he  (Dixon)  was  a  straw 
man  in  the  transaction,  and  did  not  know 
who  the  real  owner  was.  It  Is  certain  that 
Hynson  was  concerned  about  the  building 
of  the  flats,  was  on  the  premises  while  they 
were  in  process  of  erection,  was  notified 
by  Sanders  not  to  proceed  with  the  work, 
and  declared  he  Intended  to  disregard  the 
restrictions;  that  be  assumed  to  act  as  owner 
by  refusing,  as  too  little,  an  offer  for  the 
lot,  and  in  other  ways  took  a  band  in 
making  the  improvement.  We  think  it  suffi- 
ciently appears  he  was  an  active  party  in 
the  work  to  prevent  us  from  Interfering 
with  the  decree  of  the  lower  court  against 
him.    Besides,  some  of  the  deeds  in  evidence 


may  have  shown  be  was  the  true  owner, 
as  the  petition  alleges. 

We  hold  that  Gray  was  no  necessary  par- 
ty. In  fact  he  acquired  the  note,  secured 
by  the  deed  of  trust,  just  before  this  case 
was  tried  in  the  circuit  court  and  long 
after  the  filing  of  the  notice  of  suit  in  the 
office  of  the  recorder  of  deeds.  The  suit 
was  instituted  February  18,  1901.  On  Jan- 
uary 22d  of  that  year  Dlzon  gave  a  note 
for  $10,000,  secured  by  a  deed  of  trust  on 
the  premises.  Obarles  NicboHs  was  the  par- 
ty of  the  second  part  in  the  deed  and  Geo.  A. 
Duff  the  third  party.  The  Instrument  was 
recorded  February  7,  1001;  hence  before  the 
institution  of  the  suit  or  the  filing  of  notice. 
But  the  evidence  conclusively  shows  no 
money  was  furnished  on  the  note  until  after- 
wards. Dixon  appears  to  have  acted  in 
the  interest  of  Nicholls  and  Bitter,  who  were 
engaged  in  the  real  estate  business  in  St 
Louis.  He  received  no  money  and  had 
no  personal  Interest  In  the  matter.  The 
money  was  used  in  paying,  in  installments, 
the  cost  of  the  Improvement  as  the  work 
progressed.  Xlcholls  swore  the  custom  of 
his  company  In  making  such  loans  was 
to  exact  a  note  and  deed  of  trust  from  the 
owner  of  the  property,  advance,  as  needed, 
out  of  their  own  funds,  money  to  pay  for 
the  construction  of  the  house,  and  finally' 
to  sell  the  note  to  some  client  That  course 
was  followed  in  this  case,  and  Gray,  who 
is  now  said  to  be  a  necessary  party,  pur- 
chased the  note,  not  only  after  the  suit  was 
brought,  but  while  it  was  on  trial.  Nicholls 
and  Bitter,  who  were  the  real  parties  to  the 
loan  up  to  that  time,  furnished  the  money 
after  the  institution  of  the  action  and  the 
filing  of  notice  of  suit,  and  after  they  had 
received  actual  notice  in  writing  from  the 
attorney  of  the  plaintiff  that  the  erection 
of  the  flats  would  be  contested.  Gray,  hav- 
ing acquired  bis  interest  pending  the  suit 
acquired  it  subject  to  any  decree  that  might 
be  rendered.  O'Beilly  v.  Nicholson,  45  Mo. 
160;  Turner  v.  Babb,  60  Mo.  342. 

8.  It  Is  Insisted  by  plaintiffs'  counsel  that 
this  court  cannot  look  into  the  merits  of 
the  case,  because  portions  of  the  evidence 
were  withdrawn  from  the  transcript.  On 
August  15,  1902,  two  stipulations  regarding 
the  transcript  were  filed  in  the  court  below, 
one  of  which  provided  that  all  exhibits 
called  for  by  the  record  might  be  set  out 
separately  at  the  end  of  the  transcript  ex- 
cept exhibits  covered  by  the  other  and 
annexed  stipulation.  The  stipulation  an- 
nexed provided  that  all  deeds  introduced 
In  evidence  and  made  exhibits  sbotild  be 
omitted  from  the  record,  and  that,  in  lieu 
thereof,  the  defendants  admitted  plaintiffs 
were  the  owners  of  the  property  as  alleged, 
through  and  by  virtue  of  the  conveyances 
stated  In  the  petition,  and  subject  to  the 
restrictions  averred  therein.  It  was  further 
admitted  that  a  warrant7  deed  was  executed 
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to  the  defendant  Dlzon  on  January  22,  1901, 
by  T.  A.  DaTidson,  tbat  tbe  title  transferred 
was  derived  from  a  source  of  title  common 
with  that  of  the  plaintiffs  herein,  and  tbat 
said  deed  transferred  title  to  said  Dixon, 
subject  to  the  restrictions  set  out  in  plaln- 
tifTs'  petition.  It  was  further  stipulated  that 
all  photographs  should  be  omitted  from  the 
transcript,  and  that  the  same  were  wltb> 
drawn  by  tbe  parties.  What  la  the  efTect 
of  those  two  stipulations?  One  withdrew 
the  photographs  from  the  record,  and,  as 
this  was  done  by  agreement,  neither  of  the 
parties  can  oppose  the  consideration  of  the 
cause  by  this  court  on  that  ground.  Another 
result  was  to  substitute  the  stipulation  of 
the  parties  regarding  the  effect  of  the  deeds 
for  the  deeds  themselves,  of  which  36  had 
been  in  evidence.  But,  aside  from  the  deeds 
Introduced  as  exhibits  and  the  photographs, 
the  parties  were  at  liberty  to  attach  to 
tbe  transcript  as  exhibits  any  document 
which  had  been  Introduced.  Tbe  defend- 
ants have  attached  the  plans  for  the  build- 
ing which  were  submitted  to  the  city  com- 
missioner of  public  buildings  and  we  hold 
those  exhibits  were  properly  annexed  under 
the  stipulation  and  that  we  have  the  right 
to  examine  them  In  considering  the  case. 
They  were  neither  deeds  nor  photographs, 
and  hence  come  within  the  first  stipulation. 
One  of  tbe  Issues  in  tbe  case  was  as  to 
whether  the  restrictions  in  the  various  deeds 
bad  been  ig^nored  long  prior  to  the  erection 
of  the  flats  in  question,  and  whether  the 
property  owners  in  Clemens  Place  had  toler- 
ated the  erection  of  apartment  houses  there- 
in In  violation  of  the  restrictions,  thereby 
waiving  the  right  to  insist  on  the  cove- 
nants. Much  documentary  evidence  was 
Introduced  on  that  issue  which  is  not  pre- 
served in  the  transcript,  and  hence  we 
cannot  consider  the  defense.  We  shall  con- 
fine ourselves  to  the  record  and  consider 
only  those  points  as  to  which  substantially 
all  tbe  evidence  Is  before  us.  A.  very  mate- 
rial defense  is  that,  by  the  terms  of  the 
deeds,  the  restrictions  were  to  continue  only 
20  years  and  to  expire  in  Janua;7,  1905.  If 
this  was  true,  tbe  restrictions  are  at  an  end 
and  flats  may  be  constructed;  but  tbey  were 
not  at  an  end,  when  this  case  was  decided 
in  the  court  below.  It  is  contended  by 
plaintiffs'  counsel  that  tbe  deeds  cannot  be 
examined  by  us,  but  we  must  accept  the 
restrictions  as  alleged  in  tbe  petition;  and, 
as  the  petition  shows  no  time  of  expiration, 
the  case  must  be  determined  without  refer- 
ence to  any  time  limit  Some  evidence 
preserved  in  the  transcript  suggests  that 
these  restrictions  lapsed  in  1905,  but  falls 
short  of  proving  they  did,  and  the  plain- 
tiffs say  positively  they  did  not,  and  say, 
too,  that,  though  some  of  tbe  deeds  under 
which  Dixon  gets  title  may  have  put  a  time 
limit  on  the  restrictions,  other  deeds  of 
which  plaintiffs  may  avail  themselves  con- 


tained no  limit  Tbe  stipulations  of  the 
parties  confine  us  to  tbe  averments  of  tbe 
petition  in  ascertaining  tbe  character  and 
duration  of  the  covenants,  and  expressly  ex- 
clude tbe  conveyances  from  the  record  fil- 
ed In  this  court  Hence  we  cannot  decide 
that  the  restrictions  have  lapsed. 

4.  On  the  main  proposition,  as  to  the  mean- 
ing of  tbe  covenant  against  the  erection  of 
more  than  one  dwelling,  it  is  strongly  insist- 
ed for  the  defendants  that  the  edifice  actually 
erected  constituted  no  breach — ^that  it  was, 
in  fact,  one  dwelling,  and  the  restriction  in- 
tended no  more  than  to  prohibit  the  erection 
on  tbe  lots  in  Clemens  Place  of  two  or  more 
separate  and  detached  buildings  Intended  for 
dwellings.  Tbe  position  of  the  plaintiffs  is 
"that  not  more  than  one  dwelling"  meant  a 
house  designed  as  a  residence  for  a  single 
family. 

(a)  That  plaintiffs'  properties  would  be 
d^redated  by  Dixon's  flats  was  shown.  But 
the  essential  fact  In  a  suit  to  enforce  negative 
covenants  regarding  tbe  use  of  land  is  that 
the  covenant  Inured  to  the  benefit  of  the  com- 
plainant and  was  broken  in  a  substantial  way 
by  the  defendant ;  not  tbat  damage  resulted 
from  the  breach.  Hall  v.  Wesster,  7  Mo. 
App.  66;  St  Louis  Safe  Dep.  Bank  ▼.  Ken- 
nett  Estate,  101  Mo.  App.  870,  889,  74  S.  W. 
474.  These  restrictions  were  imposed  to  at- 
tract to  Clemens  Place  a  class  of  people  pos- 
sessing the  means  to  build  and  maintain  a 
certain  grade  of  bomes  and  who  wonid  const!- 
tnte  a  congenial  community,  as  well  as  to 
keep  up  the  value  of  the  property. 

(b)  The  stipulation  of  the  parties  that  Dlxoo 
and  plaintiffs  derived  their  titles  from  a  com- 
mon source  and  are  mutually  subject  to  the 
restrictive  covenants  alleged  relieves  us  from 
the  task  of  Inquiring  whether  or  not  the  bur- 
den of  the  covenants  ran  with  the  land,  or. 
if  not,  whether  the  different  conveyances  were 
80  drawn  as  to  make  the  covenants  available 
to  the  plaintiffs  as  grantees  of  the  original 
owners  who  imposed  the  restrictiona  Courts 
incline  to  construe  negative  easements  as 
continuing  in  favor  of  the  grantor  and  all 
grantees  holding  under  him.  This  la  on  equi- 
table grounds  rather  than  according  to  strict 
common-law  rules  concerning  covenants. 
Sonn  V.  Heilberg  (Sup.)  66  N.  Y.  Supp.  341 ; 
London,  etc.,  Ry.  v.  Gomm,  51  L.  J.  (Cb.  Div.) 
630;  Rogers  v.  Hosegood,  69  L.  J.  (Gh.  Div.) 
662.  Tbat  tbe  defendants  took  subject  to  and 
the  plaintiffs  enjoy  the  benefits  of  tbe  re- 
strictions on  tbe  use  of  lots  In  Clemens  Place 
is  not  contested. 

(c)  The  word  "dwelling"  Is  one  of  multiple 
meanings,  but  tbe  particular  meaning  intoid- 
ed  to  be  expressed  by  it  when  used  in  a  given 
instance  may  be  rendered  obvious  by  the  con- 
text or  attendant  circumstances,  and  usual- 
ly resort  must  be  bad  to  those  aids  to  in- 
terpretation to  ascertain  what  is  meant. 
In  its  broadest  significance,  tbe  word  denotes 
a  building  used  as  a  settled  human  abode, 
and,  In  common  parlance*  when  aot  qualified. 
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conveyB  the  notion  of  a  home,  though  a  suite 
of  rooms  occupied  by  one  man  may  be  his 
dwelling  bouse.  Bvans  and  Finch's  Case, 
1  Cro.  Car.  840.  This  Is  so  In  the  sense  In- 
tended by  a  statute  permitting  one  who  has 
had  a  dwelling  house  or  place  of  business  In 
England  for  a  year  to  petition  to  be  declared 
a  bankrupt  In  re  Hequard,  24  Q.  B.  L.  B. 
71.  The  word  has  been  held  to  Include,  for 
certain  purposes,  the  curtilage  and  outbuild- 
ings appurtenant  to  a  home.  Rogers  v. 
Troth,  36  N.  J.  Law,  422;  State  y.  Lang- 
ford,  12  N.  C.  253.  For  other  purposes  thtk 
cartilage  is  excluded.  Swift  y.  B.  R.,  18 
Wkly.  Notes  Cas.  91.  A  set  of  apartments 
in  a  tenement  house  opening  Into  a  com- 
mon hall  were  ruled  to  be  a  dwelling  house, 
within  the  statute  defining  burglary.  Mason 
y.  People,  26  N.  Y.  200.  And  a  hotel  was  held 
a  dwelling,  In  which  the  crime  of  larceny 
from  a  dwelling  house  could  be  committed. 
State  y.  Leedy,  96  Mo.  76,  8  S.  W.  246.  Arson 
by  burning  a  dwelling  bouse  Is  committed 
by  burning  a  jail  and  courthouse  in  which 
the  jailer  and  his  family  reside.  People  y. 
Tan  Blarcum,  2  Johns.  106.  These  rulings 
exhibit  some  of  the  dlyerse  senses  attached 
to  the  term  "dwelling  bouse"  In  judicial 
decisions,  and  exhibit,  too,  how  the  sense 
varies  according  to  the  contextual  language 
and  the  facta  of  the  cases.  But  the  mean- 
ing of  "dwelling"  and  "dwelling  house"  has 
been  adjudicated  in  cases  more  analogous  to 
the  one  at  bar. 

Some  support  is  loit  to  defendants'  theory 
by  the  decision  in  Hutchinson  y.  Ulrlch,  145 
III.  336,  84  N.  E.  550,  21  L.  R.  A.  391.  In 
that  case  the  covenant  was  that  only  a  single 
dwelling,  costing  not  less  than  $7,500,  should 
be  placed  on  each  of  the  60-foot  lots  with- 
in the  restricted  territory.  The  purchaser 
of  two  ccmtigaous  lots  commenced  to  erect 
on  each  of  them  a  flat  or  apartment  building 
four  stories  high,  with  a  partition  wall  on 
the  line  between  the  two  lots,  and  relief  was 
•ought  against  those  structures,  as  being  in 
yiolatlon  of  the  covenant  The  decision  was 
that  the  restriction  was  not  broken,  because 
the  structure  on  each  lot  was  a  single  dwell- 
ing, although  constpucted  to  be  used  by  four 
families,  and  that  the  restriction  against 
plurality  applied  to  the  building  itself,  and 
not  to  Its  use  for  residoace  purposes  by 
several  families;  the  grantor  merely  intend- 
ing to  prohibit  the  erection  of  several  small 
buildings  on  each  50  feet  of  ground.  This 
case  has  not  met  with  universal  approval, 
and  its  interpretation  of  the  phrase  "single 
dwelling"  has  been  the  subject  of  some 
criticism.  Note  to  report  In  Gordon  y.  Gor- 
don, 21  L.  R.  A.  890.  The  court  laid  much 
stress  on  the  fact  that  flats  and  apartments, 
wherein  several  families  might  reside,  were 
common  in  Chicago  at  the  time,  bad  been 
erected  within  a  short  distance  of  this  very 
bouse,  and  therefore  the  inference  was  rea- 
sonable that,  if  the  grantor  intended  to  pro- 
hibit the  erection  of  a  fiat  on  the  property. 


he  would  have  Inserted  an  explicit  cove- 
nant to  that  effect.  It  is  uncertalu  If  any 
flats  had  been  built  in  St  Louis  at  the  time 
the  restrictions  in  question  were  Imposed, 
and  it  is  certain  they  were  not  then  In 
general  use,  nor  were  there  any  in  the  neigh- 
borhood of  Clemens  Place.  But  the  Hutchin- 
son Case  is  materially  different  from  this 
one,  in  the  fact  that  the  partition  wall  be- 
tween the  two  parts  of  the  building  stood  on 
the  line  between  two  lots  and  hence  only 
one  flat  or  apartment  building  was  on  each 
lot  The  partl&on  wall  of  Dixon's  flats  is, 
as  stated.  In  the  center  of  his  lot 

The  case  of  Sonn  v.  Hellberg  (Sup.)  56  N. 
Y.  Supp.  341,  cited  by  the  defendants,  is  not 
in  point  In  the  present  controversy.  The 
covenant  considered  therein  provided  that  the 
buildings  erected  on  the  restricted  land 
should  be  in  every  way  adapted  for  use  as  a 
family  residence,  and  the  contention  was  that 
an  apartment  house  was  not  a  family  resi- 
dence. The  court  held  that  the  only  purpose 
of  the  covenant  was  to  exclude  business 
houses  from  the  territory  and  make  it  a  resi- 
dence district;  not  to  exclude  the  use  of  a 
building  for  more  than  one  family.  Of 
similar  Import  Is  McMurtry  v.  Inv.  Co.,  103 
Ky.  308,  45  S.  W.  96,  In  which  it  was  held 
that  a  covenant  in  a  deed  that  the  lot  should 
be  used  for  residence  purposes  only  did  not 
prohibit  the  erection  of  flats.  In  Glllls  v. 
Bailey,  21  N.  H.  149,  the  covenant  regarding 
the  property  was  that  only  one  single  dwell- 
ing house,  with  sheds,  bam,  and  other  out- 
buildings required  for  the  use  of  the  same, 
should.  In  26  years  of  the  date  of  the  oonvejr- 
ance,  be  placed  on  the  lot  The  purchaser 
built  a  house  two  stories  in  height  designed 
to  accommodate  three  families;  but  fitted  up 
for  and  actually  occupied  by  six  families. 
There  were  doors  connecting  the  whole  build- 
ing, but  those  between  the  separate  tenants 
were  kept  fastened.  The  question  for  deci- 
sion was  the  meaning  of  the  phrase  "a  single 
dwelling  house."  It  was  decided,  in  effect  to 
mean  a  dwelling  intended  and  created  for 
the  use  of  one  family.  The  structure  actual- 
ly erected  was  held  to  be  three  separate  and 
distinct  residences  or  dwellings,  and  to  defeat 
the  purpose  of  the  covenant  Weight  was 
allowed  to  recitals  in  the  deeds  of  conveyance 
going  to  show  the  grantors  Intended  to  pre- 
vent crowded  buildings  and  to  preserve  open 
spaces  about  the  residences.  In  SklUman  v. 
Smatheurst  57  N.  J.  Bq.  1,  40  Atl.  855,  the 
covenant  was  that  there  should  not  be  erect- 
ed on  the  land  sold  a  building,  other  than  for 
use  as  a  private  dwelling.  This  covenant 
was  held  to  be  broken  by  the  erection  of  a 
flat  containing  three  sets  of  apartments,  on 
the  ground  that  a  flat  was  a  community 
house,  designed  for  the  accommodation  of 
more  than  one  family,  and  not  a  private  dwell- 
ing. The  case  is  not  very  apposite,  as  the  deci- 
sion turned  mainly  on  the  meaning  of  the  word 
"private."  In  Harris  v.  Roraback  (Mich.)  100 
N.  W.  391,  the  covenant  was  that  the  vendee 
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could  not  occapy  the  premises  "except  for  one 
dwelling  bouse  to  each  lot"  The  building 
said  to  conflict  with  the  covenant  consisted 
of  a  two-story  building  designed  for  two 
dwellings,  one  on  the  ground  floor  and  one  on 
the  second  floor,  each  with  separate  entrances 
and  separate  cellars — a  single  flat,  in  short 
It  was  held  that  the  words  "one  dwelling 
house"  could  not  be  construed  to  mean  a 
building  planned  and  designed  for  two  or 
more  dwellings,  but  clearly  meant  a  house  de- 
signed for  one  family;  thus  holding,  in  effect, 
that  each  story  was  a  dwelling.  The  opinion 
approved  the  case  of  GiUls  t.  Bailey  and  dis- 
tinguished Hutchinson  y.  TJIrlcb,  on  the 
theory  that  in  the  latter  case  the  decision 
rested  on  the  fact  that  flats  had  long  be&a 
used  near  the  pn^erty  In  controversy.  That 
distinction  was  pertinent  to  the  matter  the 
Supreme  Court  of  Michigan  had  before  It 
wherein,  as  well  as  in  the  Hutchinson  Case, 
the  different  dwelling  places  were  superim- 
posed in  different  stories,  one  above  the  other, 
and  the  inquiry  was  whether  the  stories  were 
separate  dwellings  or  dwelling  houses.  This 
circumstance  is  not  so  controlling  in  the 
present  case;  for  here  It  Is  blended  with 
the  question  of  whether  the  partition  wall 
made  the  east  and  west  halves  of  the  edifice 
in  dispute  each  a  separate  dwelling.  In  Rog- 
ers V.  Hosegood,  69  L.  J.  Ch.  Dlv.  59,  there 
was  a  covenant  that  no  more  than  one  mes- 
suage or  dwelling  house  and  a  suitable  stable 
and  outhouses  should  be  erected  on  the  proper- 
ty conveyed.  A  large  apartment  house  or 
block  of  flats  was  built  and  it  was  held  to 
infringe  the  covenant  That  restriction,  how- 
ever, was  much  more  definite  than  the 
one  here  involved,  as  the  word  "messuage," 
as  well  as  the  permission  for  suitable  out- 
houses and  stable,  showed  the  Intention  of 
the  covenantor  to  restrict  the  property  to 
use  as  a  homestead.  In  Ilford  Park  Est.  v. 
Jacobs,  72  L.  J.  Ch.  Dlv.  689,  the  stipulation 
In  the  deed  was  that  not  more  tnan  one 
house  should  be  erected  on  the  lot  The 
structure  complained  of  was  a  two-story  flat 
designed  f*r  two  families.  There  was  a 
common-entrance  archway,  containing  two 
front  doors,  bnt  no  internal  communication 
between  the  apartments.  This  edifice  was 
held  to  be  two  houses  within  the  meaning  of 
the  covenant,  and  to  be  unlawful.  The  case 
is  supported  by  Grant  v.  Langston,  69  L.  J. 
(Prlv.  Conn.)  66,  but  seems  to  be  opposed  to 
Klmber  v.  Admans,  69  L.  J.  Ch.  Dlv.  296,  in 
which  it  was  held  that  a  covenant  that  not 
more  than  one  house  should  be  built  on  each 
lot  of  a  tract  of  land  was  not  broken  by  the 
construction  of  a  block  of  flats,  two  stories 
high,  with  apartments  on  the  first  and  second 
floors,  but  only  one  buildiug  on  each  lot  ur 
similar  effect  Is  Atty.  Gen.  v.  Mutual  Tontine 
Ass'n,  44  L.  J.  Exch.  (N.  S.)  146.  The  fore- 
going are  all  the  authorities  we  have  found 
which  are  relevant  to  the  Immediate  ques- 
tion. In  our  opinion  the  New  Hampshire 
case  is  the  most  apposite  and  best  reasoned. 


The  covenant  dealt  with  in  It  is  quite  like 
the  one  in  hand,  and  the  doctrine  of  the  opin- 
ion is  moderate.  In  holding  that  a  single 
two-story  flat  with  separate  suites  of  rooms 
above  and  below,  is  two  separate  and  distinct 
dwellings,  the  Judgments  in  Harris  t.  Rora- 
back  and  Ilford  Park  Estate  v.  Jacobs,  give  a 
narrower  meaning  to  the  words  "one  dwell- 
ing" or  "one  dwelling  house"  than  we  need 
do  In  the  present  instaiice.  Those  decisions 
may  be  sound,  but  a  similar  ruling  would  be 
more  extreme  than  the  facts  of  this  case  de- 
mand. 

Whether  a  building  is  one  dwelling  boose 
or  more  depends  on  whether  it  was  planned 
and  constructed  for  plural  homes,  as  much 
as  on  the  actual  use  of  it  by  several  families 
for  their  homes.  It  may  be  occupied  by 
two  families  and  still  be  a  single  dwelling 
bouse,  and  likely  its  continuance  never  would 
be  enjoined,  although  arranged  for  plural 
residences,  if  not  thus  used.  A  honse  ar- 
ranged for  plural  occupancy  is  much  more 
likely  to  be  used  by  several  families,  and 
to  attract  an  unwelcome  class  of  inhabitants 
into  a  restricted  residence  district  than 
a  house  arranged  for  single  occupancgr,  and 
the  former  house  might  be  held  a  breach  of 
a  covenant  against  more  than  one  dwelling 
on  a  lot  when  the  latter  would  not  be.  But 
onei  two-story  house  thus  arranged  is  less 
obviously  a  breach  of  the  covenant  than 
are  two  such  houses  side  by  side,  and  is 
surely  less  detrimental  to  the  district  Now 
the  edifice  we  are  dealing  with  Is  so  con- 
structed as  to  be  two  houses,  unless  any  build- 
ing, however  large,  is  one  house  If  it  rests 
on  a  continuous  foundation  and  has  a  con- 
tinuous roof.  It  Is  not  a  single  two-story 
and  attic  building,  having  two  suites  of 
separate  apartments,  one  on  the  lower  floor 
and  one  on  the  upper  floor,  but  a  double  two- 
story  and  attic  building  of  that  sort  with  a 
division  wall  running  through  it  on  the  center 
line  of  the  lot  frcwi  front  to  rear  and  from 
the  cellar  to  the  roof.  On  either  side  Is  a 
swelled  or  embayed  front  The  question  is 
whether  that  building  infringed  the  covenant 
against  more  than  one  dwelling.  We  con- 
cede that  in  disposing  of  this  question  we 
must  resolve  any  doubt  in  favor  of  the  free 
use  of  the  property.  The  law  prefers  that 
the  use  of  land  in  any  lawful  mode  shall  be 
unhampered  by  restrictive  covenants,  and 
therefore  courts  decline  to  extend  a  stipula- 
tion limiting  the  use,  beyond  the  clear  mean- 
tog  of  the  instrument  when  construed  by  the 
aid  of  the  circumstances  surrounding  its 
execution.  Sonn  v.  Heilberg  (Sup.)  50  N. 
T.  Supp.  341;  Hurley  v.  Brown  (Sup.)  60 
N.  Y.  Supp.  846.  But  all  courts  profess  to 
give  effect  to  the  plain  intention  of  the  par- 
ties in  imposing  such  restrlctionB  and  should 
live  up  to  their  iH^fession  in  good  faith. 
Instead  of  seeking  ingenious  BubleUes  of 
interpretation  by  whidi  to  evade  restrlctlona 
We  shall  endeavor  to  deal  fairly  with  the 
covenants  before  VM,  interpreting  them  by 
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tbe  -words  employed,  read  In  the  light  of 
the  facts  existing  when  the  restrictions  were 
Imposed,  and  the  objects  to  be  attained.  To 
the  argument  that  the  only  purpose  of  the 
second  stipulation  was  to  Interdict  the  erec- 
tion of  more  than  one  detached  residence  on 
a  lot,  tbe  answer  Is  that  this  Interpretation 
wonld  largely  nullify  tbe  benefits  of  the 
covenant.  In  St  Louis  and  all  other  large 
cities  there  are  numerous  dwelling  houses 
built  together  In  solid  rows.  Such  structures 
often  hare  continuous  outside  walls  and 
foundations,  but  Inside  partition  walls.  They 
are  always  spoken  of  and  regarded  as  dif- 
ferent residences  or  dwellings,  though  some- 
times they  cover  an  entire  block.  It  would 
be  preposterous  to  call  them  one  dwelling. 
Unquestionably  a  building  of  that  kind  was 
prohibited  by  tbe  covenant  in  Dixon's  deed. 
If  It  was  not,  what  Is  the  restriction  worth? 
It  might  hinder  tbe  building  of  two  detached 
residences,  but  two  or  three  semidetached 
residences  would  be  lawful;  that  Is  to  say, 
houses  having  continuous  outside  walls  and 
constituting  more  than  one  dwelling  on  a  lot. 
We  think  such  a  structure  Is  no  less  ob- 
noxious to  the  covenant  because  designed  for 
use  as  flats  by  different  families. 

Defendants'  counsel  lay  much  stress  on  the 
division  wall  of  Dixon's  flats  being  a  fire  wall 
put  In  to  comply  with  certain  municipal 
regulations,  and  not  a  party  wall.  The  city 
ordinances  are  not  before  us,  but  we  do  not 
regard  the  point  as  material.  It  Is  no  par- 
ty wall  in  the  legal  sense,  because  both 
bouses  belong  to  one  owner.  It  hardly  would 
be  claimed  that  the  houses  are  one  dwell- 
ing, if  two  men  owned  them.  Are  they  any 
tbe  less  plural  dwellings  because  owned  by 
one  man?  A  brick  wall  13  inches  thick, 
resting  on  a  foundation  18  Inches  thick,  en- 
tirely separating  the  two  halves  of  a  build- 
ing 45  feet  wide,  each  half  of  which  is  pre- 
pared for  a  home  or  homes.  Is,  for  all  prac- 
tical purposes,  a  partition  wall  between  two 
dwellings.  If  not  a  party  •wall.  It  is  as  much 
a  partition  wall  as  the  dividing  wall  between 
residences  built  in  a  solid  row,  each  of  two 
or  more  stories,  but  all  the  stories  designed 
for  the  use  of  a  single  family.  Our  opinion 
is  that  the  only  ambiguity  in  the  covenant 
is  aa  to  whether  or  not  it  prohibits  one  house 
planned  for  plural  use  as  a  dwelling.  It 
certainly  prohibits  two  houses  planned  for 
separate  dwellings  and  divided  by  a  parti- 
tion wall  which  bisects  tbe  lot,  and  this  Is 
enough  to  sustain  the  plaintiffs'  case  against 
the  continued  use  of  Dixon's  bouses  as  now 
arranged. 

5.  While  we  agree  with  the  learned  chan- 
cellor who  tried  the  case  that  the  building 
constitated  more  than  one  dwelling  and 
was  an  Infringement  of  tbe  restrictions  on 
tbe  use  of  the  lot,  we  do  not  agree  that  the 
proper  disposition  of  the  cause  was  to  order 
tbe  building  removed.  Courts  have  some 
discretion  in  granting  an  Injunction  respect- 
ing restrictive  covenants  affecting  the  use  of 


land.  St  Louis  Safe  Dep.  Bank  v.  Kennett 
Estate,  101  Mo.  App.,  loc.  cit.  395,  74  S.  W. 
4:74.  They  are  disposed  to  uphold  such  re- 
BtrlctlonB  according  to  their  true  meaning, 
and  this  court  is  strongly  of  that  disposition. 
Unless  this  is  done,  selfish  and  aggressive 
persons  will  encroach  constantly  on  the  rights 
of  their  neighbors.  Injunctive  relief  against 
these  encroachments  is  tbe  only  true  remedy, 
and  ought  to  be  granted  promptly  In  as  full 
a  measure  as  Is  needed  to  Insure  perfect 
protection  to  all  parties  in  the  enjoyment 
of  covenants  made  for  the  common  benefit 
But,  when  relief  is  granted  against  such 
encroachments,  it  should  be  made  as  lenient 
as  is  consistent  with  enforcing  the  rights 
of  the  complaining  parties.  In  our  opin- 
ion the  building  in  the  iMresent  case  can  be 
altered  so  as  to  constitute  one  dwelling  with- 
in the  meaning  of  tbe  deeds  at  comparatively 
little  expense,  and  the  evidence  so  shows. 
It  cost  $13,000,  is  of  superior  construction, 
and  attractive  appearance.  A  few  hundred 
dollars  will  pay  for  converting  it  into  a 
single  dwelling  house.  Three-story  private 
homes  with  two  swelled  fronts  are  not  un- 
common in  St  Louis.  It  was  the  duty  of 
the  court  to  afford  the  defendants  an  op- 
portunity to  make  the  alteration.  Tbe  only 
argument  pressed  against  this  view  is  that 
the  Intention  of  the  covenantors  was  to  pre- 
serve the  open,  parklike  appearance  of 
Clemens  Place,  and  provide  for  spacious 
lawns  around  tbe  residences.  If  such  was 
tbelr  Intention,  they  employed  no  apt  words 
to  accomplish  It  Tbe  mere  recital  of  such 
a  wish  in  tbe  deed,  though  it  might  aid  In 
the  interpretation  of  the  restrictions  em- 
bodied in  it  concerning  the  sort  of  houses 
permitted,  would  not  restrict  the  size  of  tbe 
houses.  Tbe  only  effects  of  tbe  restrictions 
are  to  prescribe  a  building  line,  a  minimum 
height  for  buildings,  to  exclude  business  and 
manufacturing  from  the  district,  and  pro- 
hibit more  than  one  dwelling  on  a  lot  If 
those  provisions  are  observed  a  proprietor 
may  build  a  single  residence  to  cover  the 
full  width  of  bis  lot  No  dimension  of  the 
houses,  except  height,  was  prescribed,  nor 
was  a  maximum  size  prescribed.  The  breach 
of  the  covenant  by  the  defendants'  building 
consists,  not  In  covering  too  much  of  the  lot 
but  In  erecting  more  than  one  dwelling.  No 
one  would  deny  that  Dixon,  if  he  had  desired 
to  do  so,  might  have  built  a  residence  of  the 
exact  dimensions  and  presenting  tbe  same 
outward  appearance  as  the  one  in  question, 
to  be  used  exclusively  by  himself  and  fami- 
ly. .By  tbe  same  token  be  can  convert  the 
building  already  erected  Into  that  kind  of  a 
bouse. 

&  As  the  Judgment  in  this  case  must  be 
reversed,  and,  as  we  have  discerned  In  the 
H)ral  testimony  intimations  that  the  restric- 
tions In  Clemens  Place  have  lapsed,  we  think 
It  proper  to  direct  the  court  to  Investigate 
that  question  and  plaintiffs'  damages.  If, 
In  truth,  the  restrictions  have  lapsed,  there 
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Is  no  cause  to  alter  the  buUdlng  aa  it  stands, 
(or  it  might  immediately  be  converted  Into 
flats  without  violating  the  covenant.  When 
restrictions  have  expired,  courts  refuse  to 
order  the  removal  of  buildings  which  were 
erected  in  violation  of  them  while  they  were 
in  force.  This  is  for  the  reason  that  anoth- 
er building  like  the  one  removed  may  be 
erected  Immediately.  Holt  v.  Flelschman 
(Sup.)  74  N.  T.  Supp.  894.  If  the  restric- 
tions have  lapsed,  the  plaintiffs  may  be  en- 
titled to  redress  for  damages  sustained  from 
the  construction  and  maintenance  of  the  flats, 
redress  which  a  court  of  equity  would  have 
power  to  award,  as  essential  to  complete 
Justice,  in  the  present  case  wherein  the  plain- 
tiffs have  shown  an  equity.  But  we  shall 
not  at  present  undertake  to  say  what  dam- 
ages, if  any,  may  be  recovered. 

The  Judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


PANK  et  at.  v.  EATON  et  al. 

(St.    Louis    Court    of    Appeals.    Missouri. 
Nov.  14,   1905.> 

Dksds  —  Building  BESiucnoits  —  Opkba- 

TIOR. 

The  erection  of  a  house  or  flat  two  stories 
high  under  a  single  roof,  planned  for  separate 
occupancy  by  two  families,  one  on  each  floor, 
with  separate  entrances,  did  not  constitute  a 
breach  of  a  buildiDg  restriction  in  a  deed  pro- 
vidfng  that  not  more  than  "one  house"  •  should 
be  erected  on  each  40-foot  frontage. 

Appeal  from  St.  Louis  Circuit  Court; 
O'Neill  Byan,  Judge. 

Action  by  Marguerite  Ella  Pank  and  others 
against  Edith  S.  Eaton  and  others.  From  a 
final  Judgment  in  favor  of  defendants  on  de- 
murrer to  the  petition,  plaintiffs  appeal.  Af- 
firmed. 

Hickman  ^.  Bogers  and  Jones,  Jones  & 
Hocker,  for  appellants.  C.  H.  Kern  and  F. 
W.   Imseipen,  for  respondents. 

GOODE,  J.  The  petition  in  this  case  is  in 
the  nature  of  a  bill  In  equity,  and  the  purpose 
is  to  enjoin  the  erection  of  a  house  on  Bart- 
mer  avenue,  in  the  city  of  St  Louis,  on  the 
ground  that  the  house  is  prohibited  by  re- 
strictive covenants.  Final  Judgm^it  was  en- 
tered against  the  plaintiffs  on  a  demurrer  to 
the  petition.  The  plaintiffs  are  the  owners 
-of  other  lots  In  the  vicinity,  claiming  title 
tmder  Mary  C.  Miller,  the  common  source  of 
title  to  all  the  lots  in  the  affected  district 
Mary  Miller  subdivided  the  tract  of  land  into 
lots  40  and  50  feet  wide,  and  in  the  several 
•conveyances  executed  by  her  inserted  re- 
strictions regarding  the  sort  of  buildings  that 
might  be  erected  on  the  lots  and  the  use  of 
them  for  business  purposes.  We  gather  from 
the  petition  that  the  ground  Is  known  as 
^'Gamble's  Second  Subdivision  of  Bose  Hill," 
and  is  in  city  block  No.  3,812.  The  lot  owned 
by  the  defendant  Edith  S.  Eaton  has  a  width 
•of  40  feet  on  the  south  side  of  Bartmer  ave- 
«iue  and  a  depth  of  160  feet   The  restrictiva 


cOTOiants  in  her  deed  are  these :  "nw  above 
conveyance  U  made  by  said  grantors  and  ae- 
c^ted  by  said  grantee,  snbject  to  the  follow- 
ing conditions,  which  shall  continue  in  tor<x 
until  July  Ist  1930,  and  said  Edith  S.  Eaton, 
for  herself,  her  heirs  and  assigns,  \»  obligated 
to  faithfully  observe  and  perform  these  oondi- 
tlons:  No  dramshop,  livery  stable,  black- 
smith shop,  stockyards,  milk  dairy,  or  any 
manufacturing  establishment  whatever,  or 
any  business  or  proceeding  prohibited  by  law. 
shall  be  carried  on  on  said  premises,  nor  shall 
any  dwelling  house  costing  less  than  three 
thousand  dollars  ($3,000.00)  be  erected  upon 
said  premises,  nor  shall  any  erection  be  made 
within  thirty  feet  (30  ft)  of  the  south  line 
of  Bartmer  avenue,  nor  more  than  one  honse 
to  be  erected  on  each  forty  feet  (40  ft)  front- 
age. It  appears  that  the  same  covenants  are 
contained  in  the  deeds  to  the  plaintiffs. 

The  Infringement  by  the  defendants  Is  thns 
stated:  "Plaintiffs  further  say  that  though, 
by  the  terms  of  said  deed,  defendant  Eaton 
is  forbidden  to  construct  wob  the  ground 
by  her  so  acquired,  more  than  one  bouse, 
nevertheless,  she  and  her  agent  defendant 
Francis,  wholly  disregarding  the  rlgbta  of 
plaintiffs,  and  in  violation  and  defiance  of 
Said  restrictions  are  now  intending  and 
threatening  to  build  and  construct,  and  are  at 
this  time  actually  engaged  In  building  and 
constructing,  two  houses  upon  her  said  40- 
foot  lot  of  ground,  in  this,  that  defendants 
are  now  engaged  in  erecting  upon  said  ground 
a  structure  at  a  cost  of  about  $6,500,  which, 
if  completed  according  to  their  intentions, 
will  contain  two  apartments  or  places  of  res- 
idence, each  apartment  having  its  front  door, 
back  door,  windows,  basement  furnace,  hall- 
way, drawing-room,  dining-room,  living  rooms, 
pantries,  bathroom,  closets,  and  kitchen  sepa- 
rate and  apart  from  the  other  apartment; 
that  while  the  said  two  apartments  will 
be  within  the  same  four  outer  walls  and  un- 
der the  same  roof,  they  will  be  separated 
from  each  other  by.  substantial  perpendicu- 
lar and  horizontal  partitions,  so  that  each 
will  be  a  complete  place  of  residence  In  Itself, 
the  front  door  of  one  being  No.  5728  Bart- 
mer avenue,  and  of  the  other  6730  Bartmer 
avenue;  that  there  will  be  no  internal  cma- 
munlcatlon  between  said  respective  aiiart- 
ments,  nor  any  part  of  either-  apartment  in 
which  the  tenant  of  the  other  would  hare  an 
interest  in  common,  and  which  said  structure 
would,  if  completed,  form  what  is  commonly 
known  as  'flats' ;  that  though  defendants  had. 
when  said  property  was  acquired,  actual  and 
constructive  notice  of  said  restrictions,  and 
were,  at  the  inception  of  said  work  of  con- 
struction, notlfled  and  warned  by  plaintiffs 
that  the  proposed  building  of  said  two  houses 
was  contrary  to  said  restrictions  and  the  in- 
tentions of  said  grantor,  defendants  are  per- 
sisting in  the  construction  of  said  building, 
which.  If  completed  according  to  their  Inten- 
tions, would  impair  the  desirability  of  said 
neighborhood,  and  greatly  depreciate  the 
value    of    plalntlfls'    property;    that    said 
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wrongfnl  condnct  of  the  defendants  would 
cause  plalntUts  an  irreparable  Injury;  and 
that  plalntUfg  have  no  adequate  remedy  at 
tew." 

Opinion. 

It  was  agreed  by  counsel  at  the  argument 
that  prior  to  the  Institution  of  the  suit  the 
defendants  had  set  about  the  erection  of  a 
house  or  flat  two  stories  In  height,  planned 
for  separate  occupancy  by  two  families — one 
on  the  first,  and  one  on  the  second,  floor. 
Each  story  has  a  separate  entrance — one  at 
either  side  of  the  house.  Counsel  desire  us 
to  decide  whether  such  a  structure  is  an  in- 
fringement of  the  covenants  In  the  deeds  of 
the  several  proprietors.  The  only  covenant 
said  to  be  broken  Is  the  one  providing  that 
not  more  than  one  house  shall  be  erected  on 
each  40  feet  of  frontage.  But  the  other  cove- 
nants may,  of  course,  be  looked  to  for  enlight- 
enment In  Interpreting  the  one  directly  in- 
volved. They  throw  no  strong  light  on  the 
meaning  of  the  latter  covenant  The  stipula- 
tion against  business  prohibits  the  establish- 
ment of  any  of  several  kinds  of  enumerated 
occupations  within  the  restricted  territory, 
and  also  any  business  or  proceeding  not  enu- 
merated, which  Is  prohibited  by  law.  The 
kind  of  dwelling  houses  which  may  be  built  is 
so  far  controlled  that  none  costing  less  than 
$3,000  can  be ;  and  that  is  the  only  condition 
Imposed  In  regard  to  dwellings.  What  we 
have  to  decide  is  the  force  of  the  stipulation 
against  more  than  one  house  on  each  40  feet 
of  ground.  In  other  words,  we  have  to  deter- 
mine whether  the  structure  defendants  pro- 
posed to  erect  was  more  than  one  house.  In 
a  recent  case  we  went  into  the  subject  of  re- 
strictive covenants  in  deeds  where  the  pro- 
iilbltloii  was  against  more  than  one  dwelling 
on  a  lot  Sanders  v.  Dixon,  88  S.  W.  5T7. 
Such  a  covenant  deals  with  the  use  of  the 
premises,  and  is  intended  mainly  to  prevent 
plural  occupancy  of  a  lot;  whereas  the  pres- 
ent covenant  is  not  Hence,  an  interpretation 
ought  to  be  given  to  the  present  covmant 
which  will  uphold  the  Intention  to  exclude 
plural  structures  rather  than  plural  uses. 
The  purpose  to  be  derived  from  the  words  em- 
ployed was  to  prevent  the  erection  of  more 
than  one  house  on  each  lot  In  our  opinion, 
a  building  of  the  sort  described  is  one  house 
and  not  two.  A  decision  to  the  contrary  Is 
Ilford  Park  Estate  v.  Jacobs,  72  L.  J.  C5h.  Dlv. 
669.  That  was  a  nisi  prlus  case,  and,  as  was 
pointed  out  in  Sanders  v.  Dixon,  the  ruling 
Is  contrary  to  the  Judgments  of  English  ap- 
pellate tribunals  in  Kimber  t.  Admans,  69  L.  J. 
Ch.  DlT.  296,  and  Atty.  Gen.  v.  Tontine  Ass'n, 
44  L.  J.  HJxch.  (N.  S.)  146. 

Plaintiffs  dte  Harris  v.  Roraback  (Mich.) 
100  N.  W.  391.  The  covenant  therein  dealt 
with  was  against  more  than  one  dwelling 
house  on  a  lot,  and  it  was  held  that  each 
story  of  a  two-story  flat  constituted  a  dwell- 
ing or  a  dwelling  bouse.  But.  manifestly,  the 
covenant  In  tliat  caae  waa  designed  to  pro- 


hibit the  occupancy  of  the  lot  by  more  tba|i 
one  family  as  a  place  of  residence.  If  a 
bouse,  for  some  business  lawful  and  not  cove- 
nanted against  should  be  erected  in  the  re- 
stricted territory,  and  the  upper  story  con- 
structed for  use  as  a  residence,  It  hardly 
would  be  said  that  the  building  was  more 
than  one  house.  To  our  minds  this  case  is 
clear.  If  the  grantor  desired  to  restrict  the 
use  of  a  single  lot  for  dwelling  purposes  to  a 
single  family,  apt  words  for  that  purpose 
could  have  been  used.  No  intention  of  the 
kind  can  be  drawn,  with  any  confidence,  from 
a  covenant  against  more  than  one  house. 
The  upper  and  lower  stories  of  a  flat  may  be 
two  dwellings,  but  they  certainly  are  not  two 
houses  according  to  any  use  of  the  word 
"house"  prevalent  In  this  country;  and  in 
our  Judgment  the  best  authorities  support 
this  view.  All  the  cases  are  examined  in 
Sanders  v.  Dixon ;  not  with  reference  to  the 
precise  question  now  before  us,  It  is  true, 
but  they  are  suflSciently  digested  therein  to 
show  their  bearing  aa  the  question. 
The  Judgment  is  affirmed.    All  concur. 

BLAND,  P.  3.  (concurring).  If,  in  respect 
to  the  kind  of  a  house  that  might  be  erected 
on  the  plaintiff's  lot,  nothing  more  appeared 
in  the  covenant  than  the  following  clause, 
"nor  shall  any  dwelling  house  costing  less 
than  three  thousand  dollars  ($3,000)  be  erect- 
ed upon  said  premises,  nor  shall  any  oection 
be  made  within  thhrty  feet  (30  ft)  of  the 
south  line  of  Bartmer  avenue,  nor  more  than 
one  house  to  be  erected  on  each  forty-feet 
(40  ft)  firontage,"  I  would  be  inclined  to  the 
opinion  that  the  covenant  prohibited  the  erec- 
ti<«  of  what  is  commonly  known  as  "flats" 
or  "apartment  houses,"  Intended  to  be  oc- 
cupied by  more  than  one  family,  and  that  the 
IntHition  of  the  parties  to  the  covenant  was 
that  but  one  dwelling  house,  in  the  strict 
sense  of  the  term — 1.  e.,  a  house  to  be  oc- 
cupied by  one  family — could  be  erected  upon 
each  40  feet  of  frontage.  But  the  context  of 
the  covenant,  I  think,  precludes  this  construc- 
tion. To  erect  a  house  and  set  apart  the  first 
floor  for  the  business  of  a  clothing,  dry  goods, 
or  drug  store,  and  the  upper  floors  as  a  dwell- 
ing, would  not  breach  the  covenant  So,  also 
might  plaintiff  erect  a  theater  or  fraternal 
hall  upon  her  lot  without  violating  her  cove- 
nant I  think,  therefore,  a  proper  construc- 
tion of  the  covenant  is  that  it  was  not  intoid- 
ed  that  only  private  dwelling  bouses  might 
be  erected;  but  that  any  house.  In  the  ordi- 
nary acceptation  of  the  term — 1.  e.,  a  build- 
ing divided  Into  floors  and  apartments,  with 
four  walls,  a  roof,  a  door,  and  chimneys,  but 
not  necessarily  a  dwelling  house — might  be 
erected,  provided  the  same  was  not  used  for 
any  of  the  callings  or  purposes  specially  pro- 
hibited by  the  covenant  An  apartment  house 
or  flats  is  not  specifically  prohibited  by  the 
covenant,  and  I  think  one  such  bouse  may 
be  erected  by  plaintiff  upon  her  lot,  and. 
when  erected,  it  may  be  occupied  by  more 
than  one  family.         ^^^  ^^^^  ^^  GoOglc 


588 


88  SOUTHWESTERN  REPORTER. 


CMa 


PEARSON  T.  KNIGHT  TEMPLARS*  ft  MA- 
SONS' LIFE  INDEMNITY  INS.  CO. 


(St  Louia  Ciourt  of  A] 


of  Appeals. 
17,  1806.) 


Missouri.    Oct. 


1.  Insubance — MtnruAL   Benefit   Instjbance 
— CoNTBAca; — Constitution   and   By-Laws. 

A  policy  issued  b;  a  mutual  benefit  associ- 
ation, which  contains  on  its  back  the  constitu- 
tion and  by-laws  of  the  association,  and  which 
declares  that  they  shall  form  a  part  of  the  con- 
tract, malcea  the  constitution  and  by-laws  a  part 
of  the  policy. 

[Eld.  Note.-^For  cases  in  point,  see  voll  28, 
Cent.  Dig.  Insurance,  H  1864,  1855.] 

2.  Same — Modification    of    Contbact  —  Au- 
THOBnr  OF  Association. 

A  beneficiary  association,  doing  an  insnr- 
ance  business  on  the  assessment  plan,  haa  no 
authority  to  materially  modify  the  contract  of 
insurance  wiUiout  the  assent  of  the  member. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {  1868.J 

3.  Same — Incbease  of  Assessments. 

A  beneficiary  association,  issuing  a  policy 
of  insurance  pursuant  to  an  application  in 
which  the  assured  agrees  to  abide  by  the  consti- 
tution and  regulations  of  the  company  "as  they 
DOW  are,  or  may  be  constitutionally  changed 
hereafter,"  has  no  authority  to  materially  in- 
crease the  assessments,  thereby  increasing  the 
cost  of  insurance,  without  the  assent  of  the  as- 
sured. 

[Ed.  Note. — ^For  cases  in  point  see  toI.  28, 
C^t  Dig.  Insurance,  §  185D.] 

4.  Same — Consteuction  of  Contbact. 

The  constitution  of  a  mutual  benefit  associ- 
ation provided  that  policies  might  l>e  issued  on 
a  basis  of  benefits  ranging  in  amounts  to  $5,000 
and  all  the  money  pidd  in  assessments  on  the 
policy.  It  issued  a  jwlicy  which  recited  that 
In  consideration  of  the  member's  paying  a  speci- 
fied sum  and  all  assessments,  the  association 
would  pay,  after  satisfactory  proof  of  his  death, 
to  the  beneficiary  $3,000  '^nd  all  money  paid 
on  the  policy  in  assessments."  Held,  that  the 
association  agreed  to  pay  on  the  member's  death 
the  face  of  the  policy  and  all  money  paid  in  by 
him  on  assessments. 
6.  Same — Assessments — Amounts. 

The  constitution  of  a  mutual  benefit  associ- 
ation made  $1,000  the  unit  of  assessments.  The 
association  issued  a  policy  for  $3,000  and  "all 
money  paid  on  the  policy  in  assessments." 
Held,  that  assessments  paid  in  could  not  be  as- 
sessed until  they  aggregated  $1,000,  and  the 
basis  for  levying  assessments  could  not  be  again 
raised  until  a  second  $1,000  had  been  paid  in 
assessments. 

Appeal  from  Louisiana  Court  of  Common 
Pleas ;  David  H.  Eby,  Judge. 

Action  by  Erasmus  D.  Pearson  against 
tbe  Knight  Templars'  &  Masons'  Life  Indemni- 
ty Insurance  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AflSrmed. 

Appellant  is  a  life  Insurance  company,  en- 
gaged in  furnishing  life  indemnity  to  widows, 
orphans,  relatives,  and  devisees  of  deceased 
members  on  the  assessment  plan,  and,  as 
such,  is  Incorporated  under  the  laws  of  the 
state  of  Illinois.  On  January  12,  1887,  re- 
spondent, then  67  years  old,  and  a  resident 
of  the  city  of  Louisiana,  Mo.,  made  a  writ- 
ten application  to  appellant  for  a  policy 
of  Insurance  on  his  life,  which  said  writ- 
ten application  contained  tbe  following  lan- 
guage:   "I   further   agree,    If   accepted,   to 


abide  by  the  condtltatl<»i,  mlea,  and  regula- 
tions of  the  company,  as  they  now  are  or 
may  be  constitationally  (dianged  hereafter." 
Appellant  accepted  respondent's  application 
for  membership  and  Issued  to  him  Its  policy. 
No.  2,724,  for  "three  thousand  dollars  and 
all  the  money  paid  on  tbe  policy  In  assess- 
ments." One  of  the  provisions  of  the  policy 
is  as  follows:  "It  Is  further  agreed  that 
the  constitution  and  by-laws  printed  on  the 
back  of  this  policy  shall  separately  and 
collectively  form  and  be  n  part  of  this  con- 
tract" 

Section  4  of  article  4  of  said  constitution 
and  by-laws,  as  printed  on  the  bade  of  said 
policy,  Is  as  follows : 

"Upon  the  death  of  any  member  an  as- 
sessment Increasing  with  age,  shall  be  made 
upon  the  surviving  members  (provided  an 
assessment  Is  needed)  according  to  the  fol- 
lowing table  of  rates.  Said  table  is  drawn 
for  $1,000,  which  shall  be  the  unit  In  deter- 
mining all  other  amounta 

Table  of  Rates.  Assessments  per  $1,000. 
Years  of  age,  inclusive,  21  to  30. $  .50 

•  •«««•* 

Years  of  age,  inclasive,  06  and  upward. . .  .2.55 
"But  no  assessments  shall  be  made  so  long 
as  the  money  In  the  death  fund  will  pay  tbe 
maximum  loss  In  full." 

The  above  provision  of  appellant's  con- 
stitution and  by-laws  continued  in  force  until 
February  16, 1900,  when  the  same  was  amend- 
ed, constitutionally  and  regularly,  so  as  to 
read  as  follows : 

"Upon  the  receipt  of  proof,  satisfactory  to 
the  board  of  directors,  of  the  death  of  a 
member,  an  assessment  Increasing  with  age, 
shall  be  levied  upon  the  surviving  meml)eTS, 
provided  an  assessment  Is  needed,  according 
to  the  following  table  of  rates;  said  table 
Is  drawn  for  $1,000,  which  shall  be  the  nnit 
determining  all  other  amounts : 

Years  of  age,  inclusive,  21  to  SO $  .50 

•  •         •         •         •         •         » 

Years  of  age,  inclusive,  66  to  70. 2.55 

71  and  upward,  tbe 
amount  which  should  be  charged  for  each  ace 
according  to  tbe  American  Experience  Table 
of  Mortality,  proiwrtioned  to  the  above  rate 
for  66  to  70  years  of  age." 

Respondent  paid  ail  assessments  required 
of  him  as  provided  by  tbe  constitution  and 
by-laws  of  appellant,  until  tbe  same  was 
amended  as  above  set  forth.  At  the  date 
of  said  amendment  respondent  was  68  years 
of  age,  and,  according  to  the  constitution  and 
by-laws  in  force  at  the  time  of  becoming  a 
member  of  appellant  company,  he  was  paying 
an  assessment  on  the  death  of  each  member, 
of  $2.56  per  thousand.  Since  the  date  of 
said  amendment  however,  appellant  has, 
on  the  death  of  a  member,  assessed  respond- 
ent at  the  rate  provided  In  the  amended  by- 
law, which  assessments  resirandent  has  paid 
under  protest  claiming  that  the  effect  of  said 
amendment^  In  provldlng^at^  he  be  assessed 
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the  amoont  "which  should  be  charged  for 
bis  age  according  to  the  American  Elxperience 
Table  of  Mortality,"  Instead  of  $2.55  per 
thousand,  on  the  death  of  each  member,  as 
provided  by  the  by-laws  at  the  time  be  be- 
came a  member,  was  to  Increase  the  cost 
of  hlB  Insurance.  By  the  Increase  In  the 
amount  of  his  assessments,  plaintiff,  up  to 
the  time  of  the  commencement  of  the  suit, 
had  paid  $263.05  more  than  his  assessments 
wonid  have  amounted  to  under  section  4  of 
the  constitution  of  the  defendant  order,  as 
It  existed  at  the  date  of  the  Issuance  of  the 
policy. 

The  court,  to  whom  the  Issues  were  sub- 
mitted, found  for  plaintiff  and  assessed  his 
damages  at  $253.05,  with  6  pet  cent.  Interest 
thereon  from  the  date  of  the  commenoement 
of  the  suit,  October  14,  1903.  Defendant 
appealed. 

Ball  &  Sparrow,  for  appellant  Pearson  & 
Pearson,  for  respondent 

BLAND,  P.  J.  (after  stating  the  factB^ 
1.  We  quote  the  following  from  appellant's 
brief:  "Appellant  contends  that  as  respond- 
ent agreed  in  his  application  that  he  would 
'abide  by  the  constitution,  rules,  and  regula- 
tions of  the  company,  as  they  now  are  or 
may  be  constitutionally  changed  hereafter,' 
and  Inasmuch  as  it  was  provided  in  respond- 
ent's policy  that  the  constitution  and  by- 
laws printed  on  the  back  of  this  policy  shall 
separately  and  collectiyely  form  and  be  a 
part  of  tbis  contract'  and  as  the  constitu- 
tion and  by-laws  provided  for  their  own 
change  or  amendment  thereby  providing 
that  the  contract  Itself  might  be  changed  or 
amended.  It  has  not  violated  respondent's 
rights.  Appellant  also  contends  that  as 
respondent's  policy.  Instead  of  being  one 
for  $3,000,  Is  one  for  the  *8um  of  three 
tbonsand  dollars  and  all  the  money  paid  on 
the  policy  In  assessments,'  and  as  his  bene- 
ficiary would  be  entitled,  at  his  death,  not 
only-  to  $3,000,  but  to  'all  the  money  paid 
on  the  policy  in  assessments,'  respondent 
sbonld  be  assessed,  on  the  death  of  each 
member,  not  only  on  $3,000,  but  in  addition 
thereto,  on  the  sum  of  all  assessments  paid 
on  the  policy.  Respondent  sues  in  this  ac- 
tion to  recover  the  amount  of  said  assess- 
ments claimed  'to  have  been  In  excess  of 
$2.55  per  thousand."  That  the  constitution 
and  by-laws  printed  on  the  back  of  the 
poUcy  became  a  part  of  the  contract  of  in- 
surance by  virtue  of  the  following  provi- 
sion, written  on  the  face  of  the  policy,  to 
wit,  "that  the  constitution  and  by-laws 
printed  on  the  back  of  this  policy  shall  sepa- 
rately and  collectively  form  and  be  a  part 
of  tbe  contract"  Is  unquestionably  true. 
I^tker  V.  Royal  Fraternal  Union,  95  Mo. 
App.  358,  75  a.  W.  705;  Richmond  v.  Su- 
pr<>nie  Lodge,  100  Mo.  A^jf..  loc.  dt  10, 
17  &  W.  786b 


2.  Respondent  In  bis  application,  made 
a  part  of  the  contract  of  Insurance,  agreed 
"to  abide  by  the  constitution,  rules,  and 
regulations  of  the  company  as  they  now  are 
or  may  be  constitutionally  changed  hereaf- 
ter." Section  4  of  the  constitution  was 
amended  February  16,  1900,  in  a  constitu- 
tional manner,  and  is  binding  upon  tbe 
respondent,  unless,  without  his  consent.  It 
materially  modified  the  contract  of  Insur- 
ance. It  Is  conceded  that  the  amendment 
Increased  respondent's  assessments,  but  It 
Is  insisted  by  the  appellant  that  respondent 
agreed  In  the  contract  of  Insurance  that 
this  might  be  done.  This  contention  Is 
founded  on  the  clause  In  the  policy  where- 
by respondent  agreed  to  abide  by  the  con- 
Btitatlon,  rules,  and  regulations  of  tbe  com- 
pany as  they  were  at  tbe  date  of  tbe  policy 
or  as  they  might  be  constitutionally  changed 
in  the  future.  It  has  been  repeatedly  held 
by  this  court  that  a  contract  of  insur- 
ance made  with  a  beneficial  Insurance  com- 
pany cannot  be  materially  modified  or  chan- 
ged, without  the  express  assent  of  the  in- 
sured. Grand  Lodge  of  the  A.  O.  U.  W.  of 
Mo.  V.  Sater,  44  Mo.  App.  446;  Sackberger 
V.  Orand  Lodge  I.  O.  T.  L.,  78  Mo.  App., 
loc.  cit  42;  Smith  v.  Supreme  Lodge  K. 
of  P.,  83  Mo.  App.  512;  Morton  v.  Supreme 
Council,  100  Mo.  App.  76,  73  S.  W.  259.  In 
the  case  of  Morton  v.  Supreme  Council, 
supra,  at  pages  91  and  92  of  100  Mo.  App.,  page 
264  of  73  S.  W.,  It  Is  said:  "But  there  are 
numerous  well-considered  opinions  in  which 
it  Is  ruled  that  subsequent  by-laws  under- 
taking to  reduce  the  amount  to  be  paid  in 
certain  contingencies  do  not  take  effect  on 
previous  contracts,  and  that  a  stipulation 
to  comply  with  future  regulations  means 
the  member  will  comply  with  such  as  relate* 
to  his  duties  as  a  member,  but  does  not 
mean  that  tbe  society  may  Interfere  with 
the  essential  purpose  of  the  contract  namely, 
the  indenmlty  covenanted  to  be  paid.  Hy- 
singer  v.  Supreme  Lodge,  42  Mo.  App.  (St 
L.)  686;  Knights  Templar,  etc.,  v.  Jarman, 
104  Fed.  638,  44  C.  C.  A.  93;  Supreme  Coun- 
cil V.  Oetz,  112  Fed.  119,  60  G.  G.  A.  153; 
Pokrefky  v.  Association,  121  Mich.  466,  80 
N.  W.  240;  Becker  v.  Benefit  Society,  144 
Pa.  232,  22  Atl.  609,  27  Am.  St  Kep.  624; 
Insurance  Co.  v.  Connor,  17  Pa.  136;  Hale 
V.  Ins.  Co.  (Pa.)  31  Atl.  1066;  Becker  v. 
Mutual  Benefit  Ins.  Co.,  48  Mich.  610,  12  N. 
W.  874;  Weller  v.  Bgultable  Union  (Sup.) 
36  N.  Y.  Snpp.  734;  Langan  v.  Legion  of 
Honor  (Sup.)  70  N.  Y.  Supp.  663;  Newhall 
V.  Legion  of  Honor  (Mass.)  63  N.  E.  1;  Wist 
V.  Orand  Lodge  A.  O.  U.  W.,  22  Or.  271, 
29  Pac.  610,  29  Am.  St  Rep.  603;  Gaut  v. 
Legion  Of  Honor  (Tenn.  Sup.)  64  S.  W.  1070, 
55  L.  R.  A.  466;  Strauss  v.  Mutual  Reserve 
Fund,  128  N.  C.  465,  39  S.  B.  56,  64  L.  R.  A. 
605.  83  Am.  St  Rep.  609;  Bragaw  v. 
Knights  of  Honor  (N.  C.)  38  S.  B.  005,  64 
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Ii.  R.  A.  002."  See,  also,  Tblbert  v.  Supreme 
Lodge,  Knigbts  of  Honor  (Minn.)  81  N.  ^. 
220,  47  L.  R.  A.  136,  79  Am.  St.  Rep.  412. 
In  tbe  case  of  Richmond  ▼.  Snpireme  Lodge, 
100  Mo.  App.  8,  71  S.  W.  736,  cited  and  re- 
lied on  by  appellant,  tbe  policy  was  not 
for  a  definite  and  certain  sum  to  become 
due  on  the  deatb  of  tbe  member,  but  for 
sucb  sum,  not  exceeding  $2,000,  as  might  be 
determined  by  tbe  charter,  constitution, 
laws,  rules,  and  regulations  In  force  at  the 
time  tbe  policy  became  payable.  It  was 
held  that  the  certificate  of  insurance  con- 
templated that  the  order  might  at  any  time 
change  its  by-laws,  etc.,  so  as  to  affect  the 
amount  of  insurance  to  be  paid  on  the  death 
of  the  member,  and  that  the  member  agn'eed 
in  advance  to  be  bound  by  sucb  changes. 
Tbe  cases  of  Morton  t.  Royal  Tribe  of 
Joseph,  93  Mo.  App.  78,  Brower  t.  Supreme 
Lodge,  74  Mo.  Appi  400,  and  State  ex  rel. 
T.  Grand  Lodge  A.  O.  U.  W.,  70  Mo.  App. 
456,  cited  and  relied  on  by  appellant,  bave 
no  application  to  the  facts  of  the  case  in 
hand.  I  think  it  may  be  safely  asserted 
that  the  doctrine  of  this  court  Is  that  benefi- 
ciary associations,  doing  an  Insurance  busi- 
ness on  the  assessment  plan,  are  without  au- 
thority to  change  or  modify  their  contracts 
of  insurance,  without  the  express  assent 
of  the  members,  and  that  this  doctrine  is 
supported  by  the  great  weight  of  authority 
elsewhere,  as  shown  by  the  cases  cited  in 
the  opinion  in  Morton  t.  Supreme  Council, 
supra.  The  assent  of  the  member  may  be 
shown  by  tbe  certificate  of  insurance,  as  was 
the  case  in  Richmond  ▼.  Supreme  Lodge, 
supra,  or  It  may  be  shown  by  his  long  ac- 
quiescence to  the  amended  law,  or  by  his  ex- 
press assent  to  the  amendment  when  made. 
Tbe  respondent  protested  against  the  amend- 
ment, and,  according  to  tbe  decisions  of 
this  court,  was  not  bound  thereby.  If  it 
modified  bis  contract  of  insurance.  It  is 
conceded  that  it  materially  increased  his  as- 
sessments. The  cost  of  his  insurance  was 
measured  chiefly  by  tbe  number  and  amount 
of  assessments  the  company  might  make  up- 
on iiim  for  tbe  payment  of  death  losses. 
The  increase  in  the  amount  of  each  of  these 
assessments  necessarily  increased  the  cost 
of  his  insurance,  and  for  this  reason  the 
amendment  materially  modified  his  contract 
3.  The  policy  provides  that:  "In  consid- 
eration of  nine  dollars  and  tbe  agreements 
and  stipulations  hereinafter  expressed,  Eras- 
mus D.  Pearson,  minfster,  of  Louisiana,  Mo., 
is  admitted  to  membership  in  the  Knights 
Templars'  and  Masons'  Life  Indemnity  Com- 
pany, for  the  term  of  life,  from  the  seven- 
teenth day  of  January,  1887,  at  twelve 
o'clock,  noon.  And  In  further  consideration 
that  the  said  Erasmus  D.  Pearson  shall  pay 
all  dues  and  assessments  made  upon  him  as 
such  member,  in  pursuance  of  the  constitu- 
tion and  by-laws  of  said  company  at  the  time 
and  In  the  manner  required  of  him,  the  said 


company  will  pay,  at  their  iMindpal  office, 
within  sixty  days  after  notice  and  satia 
factory  proof  of  the  death  of  said  member  is 
furnished  said  company,  to  Orpha  M.  Pear- 
son, wife,  children  or  helra  of  said  member, 
and  in  tbe  order  named  (unless  otherwise  or- 
dered by  the  member  In  bis  application,  or,  if 
he  chooses,  ^subsequently  by  will  or  otborwise, 
in  which  case  the  company  shall  be  notUed 
by  the  member  in  writing,  and  the  receipt 
of  such  notification  be  duly  acknowledged 
by  the  company,  see  sectiou  5,  of  article  7, 
on  back  of  this  policy)  the  sum  of  tliree 
thousand  dollars,  and  all  the  money  paid  on 
the  policj;  in  assessments  subject  to  tbe  limita- 
tion as  to  the  amount  of  such  payments 
as  is  provided  In  section  one  (1)  of  articl» 
seven  (7)  of  the  constitution  on  the  ba<^  of 
this  policy." 

Tbe  section  of  the  constitution  referred  to 
and  Indorsed  on  the  back  of  the  policy  is  as 
follows :  "Article  7,  Section  1.  Benefits. — 
Upon  due  notice  and  satisfactory  proof  of  a 
death  of  a  member  of  this  company,  tbe 
board  of  directors  shall,  within  sixty  days, 
pay  the  widow,  children  or  heirs  of  the  de- 
ceased member  (and  in  tbe  order  named  un- 
less otherwise  ordered  by  the  member  during 
his  lifetime  or  in  his  will)  the  amount  set 
forth  in  the  deceased  member's  policy  of 
membership.  Provided  that  a  policy  of  mem- 
bership for  $5,000  shall  be  good  for  all  the 
money  in  the  death  fund  arising  from  one 
assessment,  provided  it  shall  not  exceed 
$5,000  and  all  tbe  money  paid  on  tbe  policy 
in  assessment;  and  a  certificate  for  $4,000 
shall  be  good  for  four-fifths  of  all  the  money 
in  the  deatb  fund  arising  from  one  a8se8»- 
ment,  provided  it  shall  not  exceed  $4,000  and 
all  the  money  paid  on  the  policy  In  assess- 
ment; and  so  on  in  the  same  proportion  as 
to  all  certificates."  Section  3,  arUde  4.  of  tbe 
constitution.  Indorsed  on  the  bade  of  the 
policy,  provides:  "Policies  of  membership 
may  be  issued  upon  a  basis  of  benefits  ran- 
ging in  amounts  to  five  thousand  dollars,  and 
all  the  money  paid  in  asseasments  upon  tbe 
policy,  but  no  member  shall  hold  more  than 
one  policy  at  the  same  time."  By  section  4 
(assessment  rate  section)  of  the  same  article, 
the  sum  of  $1,000  is  made  the  unit  for  detei^ 
mining  the  rates  of  assessment 

We  think  it  clearly  appears,  both  on  the 
face  of  the  policy  and  from  section  3,  art  4, 
of  the  constitution,  that  the  company  agreed 
at  the  death  of  respondent  to  pay  bis  bene- 
ficiary $3,000,  the  face  of  the  policy,  and  all 
the  moneys  paid  in  by  respondent  upon  as- 
sessments. In  Knight  Templars'  &  Masons' 
Life  Indemnity  Company  (this  company)  v. 
Jarman,  104  Fed.  643,  44  C.  C.  A.  93,  this  con- 
struction was  put  upon  appellant's  policies 
Issued  prior  to  the  amendment  of  its  consti- 
tution, passed  in  1889.  And  in  the  same  case 
It  was  ruled  that  an  amendment  which 
expunged  the  provisiona  which  obligated  the 
company  on  the  death  of  a  member  to  ref  and 
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all  money  paid  upon  asseasmenta,  did  not 
bare  a  retrospective  operation  and  no  effect 
upon  contracts  of  Insurance  entered  Into 
prior  to  the  adoption  of  tbe  amendment  On 
account  of  this  novel  feature  in  the  contract 
of  Insorance,  tbe  appellant  contends  tbat  tbe 
sum  of  tbe  Insurance,  $3,000,  plus  tbe  amount 
tbe  respondent  bad  paid  In  at  the  date  of 
any  assessment  furnishes  tbe  amount  ot 
Insurance  and  tbe  gross  sum  upon  which  his 
assessment  should  be  rated  at  the  rate  of 
$2.55  per  thousand ;  In  other  words,  that  the 
company  may  levy  its  assessment,  not  only  on 
the  93,000  of  stated  Insurance,  but  may  also, 
in  addition  thereto,  levy  an  assessment  upon 
the  gross  sum  paid  In  as  assessments.  A 
sufBdent  answer  to  this  contention  Is  tbat 
the  company  has  not  done  so,  and  there  Is  no 
clause  in  the  constitution  nor  anytblng  In  the 
contract  of  Insurance  that  authorizes  It  By 
section  4,  art  4,  of  the  constitution,  as  above 
stated,  $1,000  Is  made  the  unit  of  assessment 
Therefore  an  assessment  could  not  be  made 
on  any  amount  less  than  $1,000  or  on  a  sum 
over  $1,000  and  under  $2,000.  By  making 
$1,000  the  unit  for  assessment,  assessments 
paid  in  could  not  be  assessed  until  tbey  ag- 
gregated $1,000,  nor  could  the  base  for  levy- 
ing an  assessment  be  again  raised  until  a 
second  $1,000  bad  been  paid  in  assessments. 
If  the  company's  purpose  was  to  use  assess- 
ments paid  in  as  a  basic  factor  for  levying 
assessments  on  its  members  to  pay  death 
losses.  It  would  not  have  enacted  section  4, 
art  4,  of  the  constitution.  Neither  the  pol- 
icy nor  any  section  of  the  constitution  in- 
dicates that  the  purpose  of  levying  assess- 
ments on  the  amount  of  assessments  paid 
in  was  in  the  minds  of  either  of  the  parties 
to  the  contract  of  Insurance  at  the  time 
It  was  made.  But  it  Is  Insisted  that  upon 
equitable  grounds  and  for  self-preservation, 
as  well  as  for  the  protection  of  Its  members, 
the  company  should  be  granted  the  right 
to  exercise  this  power.  The  stipulated  con- 
sideration of  the  policy  Is  the  rate  per  thou- 
sand fixed  by  section  4,  art  4,  of  the  con- 
stitution, and  it  is  no  more  competent  for 
a  court  of  law  or  of  equity,  for  reasons  of 
expediency  or  for  the  purpose  of  relieving 
against  an  apparent  hardship,  to  add  to 
or  subtract  from  this  plain  and  nnamblguous 
stipulation  in  the  contract  than  It  would 
be  to  add  to  or  subtract  from  the  $3,000 
of  Indemnity  stipulated  to  be  paid  to  the 
beneficiary  on  the  death  of  the  member. 
Tbe  company  fixed  tbe  rates  of  Insurance, 
and,  we  presimie,  fixed  them  high  enough 
to  meet  its  obligations  to  pay  both  the  face 
of  tbe  policy  and  tbe  amount  of  assess- 
ments paid  In  on  tbe  death  of  a  member. 
If  it  did  not  do  this,  tbe  fault  is  its  own, 
for  which  the  respondent  is  In  nowise  re- 
sponsible. 

Discovering  no  reversible  error  in  the  rec- 
ord, tbe  judgment  la  affirmed.    All  concur. 


DTSART-COOK  MULB  CO.  t.  REED  ft 

HKCKKNLIVBLY. 

(St  Louis  Court  of  Appeals.    Missouri.    Oct 
17,18050 

1.  Tbial  —  Question   fo«  Jubt— UNCOwraA- 

niCTEO  EVIDKNCE  OF   PLAINTIFF. 

Wliere  plaintiff's  oral  evidence  was  not 
contradicted,  but  no  fact  entitling  him  to  re- 
cover was  admitted,  the  interest  of  plaintiff  in 
the  event  of  the  suit  was  sufficient  to  require 
the  sabmission  of  the  case  to  the  jury. 

[Ed.  Note. — For  oases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {  330.] 

2.  CoNTBACis—BBBAoa— Action  — Instbuo- 

TIONB. 

In  an  action  by  the  owner  of  a  building 
against  the  architects,  the  court  instructed  that 
the  uncontradicted  facts  showed  tliat  defend- 
ants were  engaged  to  draw  plans  for  and 
superintend  plaintiff's  building ;  that  thereby 
they  guarantied  that  they  had  the  necessary 
ekill  and  would  use  proper  care  in  drawing  said 
plans,  and  if  they  did  not  possess  sncb  skill, 
or  if  they  were  negligent,  causing  loss  to  plain- 
tiff in  the  particulars  complained  of  by  him, 
defendants  were  liable.  Held,  that  there  was 
nothing  vague  or  uncertain  in  the  instruction. 

5.  Appeal— RiOHT  to  Review— Instbuotionb. 

Where  a  party  did  not  request  that  terms 
used  in  an  Instruction  be  explamed  to  the  jury, 
he  could  not  complain  of  the  instruction  on 
that  ground  for  the  first  time  on  appeal. 

[Ed.  Note. — '^or  cases  in  point,  see  vol.  2, 
Gent.  Dig.  Appeal  and  Error,  |  1809;  vol.  46, 
Cent.  Dig.  Trial,  f  639.] 

4.  Contbaots  —  Bbkaoh — Action  — Inbtbuo- 

TIONS. 

In  an  action  by  the  owner  of  a  building 
against  the  architects,  the  petition  alleged  tliat 
defendants  either  drew  the  plans  so  as  to  call 
for  tbe  erection  of  walls  higher  than  they  should 
have  been,  or,  having  drawn  them  properly,, 
negligently  built  the  wails  higher  than  they 
should  have  l]een ;  and  the  court  instructed  that 
defendants  guarantied  by  their  engagement  that 
they  possessed  the  necessary  skill  and  would 
use  proper  care,  and  that  if  they  did  not  pos- 
sess such  skill  or  if  they  were  negligent,  there- 
bv  causing  a  loss  in  the  particulars  complained 
or,  they  were  liable.  Held,  that  the  instruction 
was  not  erroneous  as  failing  to  present  an 
allegation  of  the  petition  tbat  defendants  rep- 
resented the  plans  to  be  of  a  character  different 
from  what  tsey  were  in  fact;  there  l>elng  no. 
basis  for  any  such  instruction. 

6.  New  Tbial— Misconduct  of  Jdbobs— Ap- 
plication or  Pebsonal  Knowledge. 

The  issue  was  whether  defendants  had- 
properly  constructed  a  certain  bam  for  plain- 
tiffs, and  it  appeared,  on  a  motion  for  a  new 
trial,  that  two  of  the  jurors  had  passed  by  the 
bam  and  looked  around,  and  a  third  entered  it ; 
but  the  jurors  filed  counter  affidavits  showing 
that  two  of  them  passed  by  the  barn  because 
drawn  that  way  on  business,  but  that  they  took 
no  measurements  and  made  no  estimates,  and 
an  affidavit  of  the  other  stated  that  he  had  been 
in  the  bam  to  see  a  man  on  business,  but 
took  no  measurements  or  estimates.  Held,  that 
there  was  no  error  in  denying  the  motion. 
6.  Appeal — Review  —  Conpijotino    E3vidbncb 

— ^Motion  fob  New  Tbial— Decision. 
Where,  on  a  motion  for  a  new  trial  on  the 
ground  of  misconduct  of  a  juror,  the  evidence 
is  conflicting,  the  judgment  of  the  trial  court 
will  not  be  disturbed  on  appeal. 

[Ed.   Note. — For  cases   in  point,  see  vol.  8,, 
Cent  Dig.  Appeal  and  Error,  {  3870.] 
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Appeal  from  Circuit  Ciourt,  Greene  County ; 
James  T.  Neville,  Judge. 

Action  by  the  Dysart-Cook  Mule  Company 
agalnat  Reed  &  Heckenllrely.  From  a  judg- 
ment In  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Delaney  &  Delaney,  for  appellant.  V.  O. 
Gontrane,  for  respondents. 

BLAND,  P.  J.  Such  extracts  of  the  evi- 
dence as  the  plaintiff  has  seen  fit  to  quote  In 
Its  statement  of  the  case  furnish  an  apology 
for  the  abstracts  of  the  record  which  the 
statute  and  rules  of  the  coiirt  require  It  to 
furnish.  While  these  quotations  are  meager, 
they  furnish  a  brief  history  of  the  case.  It 
appears  that  plaintiff  Is  a  corporation  and 
owns  a  lot  on  the  corner  of  Olive  and  Camp- 
bell streets.  In  the  city  of  Springfield,  Mo., 
fronting  81  feet  on  Olive  and  running  back 
north  172  feet  on  Campbell.  In  the  year 
1903  plaintiff  employed  the  defendants  (a 
copartnership  of  architects)  to  draft  plans  for 
and  superintend  the  erection  of  a  two-story 
brick  mule  barn  to  cover  the  entire  lot,  and 
gave  instructions  to  the  defendants  about  the 
elevations  and  arrangement  of  the  barn.  De- 
fendants drafted  the  plans,  and  prepared 
speciBcatlons  for  the  construction  of  the  barn, 
end  superintended  its  erection.  It  Is  alleged 
In  the  petition  that  either  the  plans  and 
specifications  were  unsklllfully  and  negligent- 
ly drawn,  or,  through  the  negligence  and  un- 
sklllfulnesB  of  defendants  In  the  erection  of 
the  bam,  the  plans  were  departed  from  to  the 
damage  of  plaintiff.  From  what  we  can 
gather  from  the  extracts  of  the  evidence,  the 
entrance  to  the  barn  Is  on  Olive  street 
through  an  11-foot  door  In  the  front  wall. 
Plaintiff's  ofScers  testified  that  It  was  agreed 
and  understood  between  plaintiff  and  defend- 
ants, and  that  the  plans  so  show  (plans  not 
before  us),  that  there  was  to  be  a  3-inch  eleva- 
tion In  the  entrance  from  the  outside  to  the 
Inside  of  the  wall  (a  distance  of  13  Inches), 
and  from  the  inside  of  the  wall  an  elevation 
of  6  Inches  In  2  feet  of  floor  space ;  that  from 
the  terminus  of  the  elevation  on  the  Inside 
It  was  agreed,  and  the  plans  so  show,  a  dead 
level  of  floor  space  12  feet  In  width  to  the 
rear  wall  of  the  building,  which  space  was  to 
be  fenced  off  as  a  mule  alley,  and  be  used 
for  the  purpose  of  showing  horses  and  mules 
for  sale.  It  appears  that,  on  account  of  an 
ordinance  of  the  city  of  Springfield  in  regard 
to  sidewalks,  It  was  afterwards  agreed  to  In- 
crease the  elevation  In  the  doorway  214 
Inches  to  conform  to  the  grade  of  Olive 
street.  Olive  street  runs  east  and  west,  and 
Campbell  street  north  and  south.  There  Is  a 
slope  of  8  feet  from  east  to  west  In  Olive 
street  In  the  81  feet  fronting  plaintlfiTs  lot, 
and  a  10-foot  slope  or  fall  to  the  north  on 
Campbell  street  In  the  distance  It  bounds 
plalntlfTs  lot.  It  thus  appears  that  the  curb- 
stone on  the  northeast  corner  of  Olive  street 
Is  the  highest  established  grade  point  In  the 
streets  bounding  the  lot    From  this  grade 


point  the  defendants  contend  tfaey  took  the 
elevation  for  the  bam  floor  and  basement 
walls  with  the  knowledge  and  by  the  consent 
of  plaintiff,  and  that  this  was  done  in  order 
to  get  the  proper  height  for  the  basement 
On  the  other  hand,  the  plaintiff's  evidence 
tends  to  show  that  the  top  of  the  curbstone 
fronting  the  entrance  to  the  bam  was  the 
point  from  which  the  elevation  was  to  be 
taken,  and  that  the  plans  show  this  fact 
The  basement  Is  60  feet  long,  and  Is  entered 
from  Campbell  street  It  appears  that  the 
Olive  street  entrance  Is  30  Inches  above  the 
curb  fronting  the  entrance,  and  on  account 
of  this  elevation  It  is  difficult  to  draw  loads 
of  feed  Into  the  bam ;  and  plaintiff's  evidence 
la  that  the  floor  of  the  mule  alley  Is  not 
level,  but  is  on  an  incline,  and,  on  account 
of  this  Incline,  the  alley  Is  not  suitable 
for  exhibiting  mules  and  horses  for  sale. 
Defendants  testlfled  that  the  plans  for  the 
barn  were  repeatedly  changed  with  the  con- 
sent of  the  plaintiff,  while  the  basement  walls 
were  In  course  of  erection,  and  that  these 
changes  were  necessary  to  procure  the  height 
of  basement  desired  by  the  plalntlfTs  officers, 
who  Insisted  on  a  9-foot  basement,  and 
that  these  changes  were  made  after  a  great 
part  of  the  basement  walls  had  been  laid. 
The  court  gave  Instructions  to  which  plaintiff 
objected,  but  asked  none  In  Its  behalf.  The 
verdict  was  for  the  defendants. 

1.  Plaintiff  insists  that  It  was  entitled  to  at 
least  nominal  damages,  but  it  did  not  so  move 
the  court  to  Instruct  the  Jury,  and  there  la 
nothing  In  the  pleadings  (the  answer  was  a 
general  denial),  and  no  admission  of  any  fact 
on  the  part  of  the  defendants  contained  in 
the  plaintiff's  statement  of  the  evidence  which 
would  warrant  a  peremptory  instmction  to 
find  for  it  The  officers  of  the  plaintiff  were 
the  principal  witnesses  in  its  behalf,  and  no 
fact  or  facts  testified  to  by  them  or  either  of 
them,  which  would  entitle  It  to  a  verdict  was 
admitted  by  the  defendants.  In  such  clrcniu- 
stances  the  case  is  one  for  the  jury,  al- 
though the  plaintlCTs  oral  evidence  is  not 
contradicted  by  any  other  witness.  The  in- 
terest of  the  plaintiff,  In  the  event  of  the 
suit,  is  of  Itself  sufficient  to  require  the  sub- 
mission of  the  case  to  a  Jury.  Jenka  r. 
Glenn,  86  Mo.  App.  329. 

2.  The  court  gave  the  following  Instructioiis 
of  its  own  motion:  "(1)  The  uncontradicted 
and  admitted  facts  in  this  case  are  that 
defendants  are  architects,  and  as  such  en- 
gaged themselves  to  plaintiffs  to  draw  plana 
for  and  superintend  the  construction  of  plain- 
tiffs' mule  bam.  Now,  by  such  ragagement 
the  defendants  guarantied  to  plaintiffs  that 
they  [defendants]  had  and  possessed  the  nec- 
essary skill,  and  that  they  would  use  proper 
care,  to  draw  said  plans  and  superintend  the 
construction  of  said  building  in  a  workman- 
like manner,  and  if  they  did  not  possess  Bucb 
skill,  or  if  they  were  negligent  in  their  con- 
duct In  the  premises,  and  such  want  of  skill 
or  such  negligence  caused^  loss  taplaintUEi 
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In  the  partlcalars  complained  of,  then  de- 
fendants are  liable  to  plalntlffB  for  such  loss. 
(2)  If  yon  find  from  the  evidence  that  plain- 
tiffs explained  to  defendants  the  elevation 
they  desired  for  the  floor  of  said  barn  and 
of  the  'rnnle  alley'  thereof,  and  Instructed 
them  to  place  the  same  upon  a  certain  level, 
and  to  have  the  same  constructed  on  a  level 
plane,  with  a  raise  of  three  Inches  at  the 
door  frtun  the  curb  level  In  front,  and  with 
another  raise  of  six  inches  at  the  south  end 
of  the  mnle  alley,  and  if  yon  further  find 
from  the  evidence  that  defendants  undertook 
and  agreed  to  cause  the  floor  to  be  construct- 
ed in  such  manner,  and  if  yon  further  find 
from  the  evidence  that  defendants,  by  any 
want  of  skill,  or  by  any  negligence  on  the 
part  of  tfther  of  them,  caused  said  floor 
to  be  constructed  in  such  manner,  and  if  you 
further  find  they  were  put  to  a  greater  outlay 
in  excavating  and  flUing,  and  In  the  building  of 
walls  than  they  would  have  been,  had  the 
floor  been  placed  as  agreed  upon,  then  plaln- 
tifTs  are  entitled  to  recover  of  defendants 
the  amount  of  such  unnecessary  outlay.  And 
If.  imder  such  circumstances,  the  building  as 
constmcted  is  less  valuable  than  the  same 
would  have  been  if  constructed  according  to 
mch  agreement,  then  plaintiffs  are  entitled 
to  recover  of  the  defendants  an  amount  equal 
to  snch  difference  in  value.  It  Is  Incumbent 
on  the  plaintiffs  to  prove  the  facts  necessary 
to  a  recovery  as  above  set  forth  by  a  pre- 
ponderance or  greater  weight  of  the  evi- 
dence; and,  unless  they  have  done  so,  yonr 
yerdict  Should  be  for  the  defendants.  (3)  If 
yon  find  from  the  evidence  that  defendants 
drew  the  plans  and  submitted  them  to  plain- 
tiffs, and  that  the  plans  so  submitted  were 
agreed  upon  between  them,  and  that  the 
bolldtng  was  afterward  constructed  in  ac- 
cordance with  snch  plans,  except  changes 
mntnally  agreed  upon,  then  plaintiffs  cannot 
recover,  even  though  there  may  have  been  a 
misnnderstanding  between  them  as  to  the 
partlcnlars  complained  of,  unless  such  mis- 
nnderstanding was  caused  by  a  want  of  skill 
or  by  negligence  on  the  part  of  the  defend- 
ants. (4)  Tou  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  and  of  the  weight 
to  be  given  their  testimony.  In  passing  upon 
the  weight  of  their  testimony,  you  may  take 
Into  consideratiaa  their  interest,  bias,  or 
prejudice,  if  any,  their  relationship  to  the 
parties  and  to  the  case.  If  any,  the  probabili- 
ty or  improbability  of  the  story  related  by 
tbeta,  and  any  and  all  other  facts  and  dream- 
stances  in  evidence  which  in  your  Judgment 
would  add  to  or  detract  from  their  credibility 
or  the  weight  of  their  testimony." 

The  plaintiff's  criticism  of  the  first  instruc- 
tion is  as  follows:  "(a)  The  instruction  is 
vague,  and  leaves  the  jury  to  guess  at  what 
the  court  meant  by  the  language,  'or  if  they 
were  negligent  in  their  conduct  in  the  prem- 
ises.' (b)  The  term  "proper  care'  is  not  ex- 
plained or  defined  in  the  instruction,  or  in 
any  other  instrnction.  (c)  It  entirely  over- 
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looks  the  allegation  of  the  petition  that  de- 
fendants represented  the  plans  to  be  of  a 
Character  different  from  what  they  were  in 
fact  (d)  It  limits  liability  of  defendants  to 
want  of  skill  in  drawing  the  plans,  or  to  want 
of  skill  in  superintending  the  building,  or  to 
negligence  in  drawing  plans,  or  to  negligence 
in  superintending  the  work.  Whereas  they 
are  liable,  If  th^  misrepresented  the  plans, 
no  matter  how  skillfnlly  the  plans  were 
drawn,  and  no  matter  how  skillfully  the 
work  may  have  been  done.  And  they  are  lia- 
ble, even  if  the  plans  were  skillfully  drawn, 
and  even  if  the  work  was  skillfully  done,  If 
the  completed  work  did  not  give  plaintiff  the 
building  contracted  for.  This  may  not  have 
been  the  result  of  negligence."  There  is 
nothing  vague  or  uncertain  in  the  language 
of  the  Instruction.  If  there  are  terms  used 
which  plaintiff  thought  should  be  explained 
to  the  Jury,  why  did  it  not  ask  an  Instruc- 
tion properly  defining  such  terms?  Why  lie 
by  and  wait  the  chances  of  a  favorable  ver- 
dict before  making  complaint,  if  It  appre- 
hended that  the  jury  would  not  understand 
the  meaning  of  terms  used  in  the  Instruction 
as  given,  which  is  not  erroneous?  In  these 
circnmstances  plaintiff  must  abide  the  result 
Merrill  v.  City  of  St  Louis,  12  Mo.  App.,  loc 
cit  479;  Construction  Co.  v.  Wabash  R.  R. 
Co.,  71  Mo.  App.  626;  Wheeler  v.  Bowles, 
168  Mo.  888,  63  S.  W.  675. 

There  is  no  evidence  that  defendants  mls- 
r^resented  the  plans  for  the  bam  to  the 
plaintiffs.  The  gravamen  of  the  petition  is 
that  defendants  "either  drew  the  plans  so 
as  to  call  for  the  erection  of  the  basement 
walls  under  said  bnlldlng  21  Inches  higher 
than  the  same  should  have  been  erected  ac- 
cording to  the  instructions  given,  as  afore- 
said, by  the  plaintiffs  to  the  said  defendants 
for  the  construction  of  said  buildings;  or, 
having  drawn  the  plans  so  as  to  show  the 
walls  of  the  right  height,  negligently,  care- 
lessly, unsklllfully,  and  without  exercising 
that  degree  of  skill  usually  possessed  and 
exercised  by  architects  and  superintendents 
of  building,  caused,  directed  and  procured 
the  building  of  the  walls  for  the  said  base- 
ment under  said  building  21  inches  higher 
than  the  same  should  have  been  built  That 
plaintiffs  cannot  state  which  alternative  is 
true,  whether  defendants  drew  the  plans . 
wrong,  or,  having  drawn  them  right  negli- 
gently superintended  the  construction  of  the 
walls  -as  aforesaid,  but  plaintiffs  say  that 
they  believe  that  the  defendants  committed 
an  error  or  errors  in  the  drawing  of  the  plans 
and  specifications ;  but  if  so,  the  defendants 
were  also  negligent  careless,  and  unskill- 
ful in  the  superintending  and  directing  the 
construction  of  such  walls,  and  In  not  dis- 
covering such  error  or  errors  while  so  super- 
intending the  construction  thereof.  That  the 
construction  of  the  basement  walls  as  afore- 
said, in  the  manner  aforesaid,  under  the 
direction  and  superintendence  of  the  defend- 
ants, cansed  a  rise  of  80  inches  from  the 
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entrance  on  Olive  street  north  to  the  south 
wall  of  the  basement,  which  is  about  104 
feet,  Instead  of  a  rise  of  only  9  inches,  as 
It  should  have  been,  which  rise  of  9  Inches 
was  to  hare  been  a  rise  of  3  inches,  as  above 
described,  at  the  door,  and  6  inches  at  the 
beginning  of  the  mule  alley,  as  above  de- 
scribed, and  that  the  mule  alley  was  to  have 
been  on  a  level,  but  that  the  inule  alley  aa 
constructed  slopes  6*/8  inches  from  the  north 
wall  of  the  building  to  the  south  end  of  the  said 
mule  alley,  and  the  balance  of  the  floor  of 
said  building  has  a  decline  of  about  24  inches 
to  the  south  door  of  the  said  barn  from 
the  said  south  end  of  said  mule  alley."  In 
short,  that  defendants  were  negligent  and  un- 
skillful, either  in  drawing  the  plans  or  in 
their  supervision  of  the  erection  of  the  bam. 
The  instruction  is  predicated  on  these  al- 
legations of  the  petition,  and  authorized  the 
jury  to  find  for  i>lainti(r.  if  the  defendants 
were  negligent  or  unskillful,  either  in  draw- 
ing the  plans  or  in  supervising  the  erection  of 
the  barn.  The  objections  to  the  other  in- 
structions are  disposed  of  by  what  Is '  said 
in  respect  to  the  objections  to  the  first  one. 
3.  One  of  the  grounds  in  the  motion  for 
new  trial  is  misconduct  of  three  of  the  jurors 
during  the  progress  of  the  trial.  In  support 
of  this  ground  affidavits  were  filed,  in  which 
it  Is  stated  that  two  of  the  jurors  passed  by 
the  bam  and  looked  at  it  while  the  case  was 
in  progress,  and  that  a  third  went  into  the 
barn  and  "looked  around."  Counter  afll- 
davits  were  filed  by  the  three  jurors,  in  which 
they  stated  that  the  barn  is  near  the  court- 
bouse  where  the  trial  was  being  held;  that 
the  two  who  passed  by  were  drawn  that  way 
by  business,  and  casually  looked  at  the  barn, 
took  no  measurements,  made  no  estimates  of 
the  elevation  of  the  door  entrance  above  the 
street,  and  were  not  in  the  least  Influenced 
by  what  they  saw  when  passing  by  the  barn 
in  arriving  at  a  verdict,  but  were  governed 
entirely  by  the  evidence  adduced  at  the  trial. 
The  third  juror  stated  in  his  affidavit  that  he 
had  been  in  the  barn  frequently  before  he 
was  summoned  as  a  juror,  and  that  the  plain- 
tiff's ofllcera  knew  the  fact:  that  during  the 
trial  he  went  into  the  barn  to  see  a  man  on 
business,  and  found  him:  that  he  took  no 
measurements,  made  no  estimates,  and  was 
governed  entirely  by  the  evidence  adduced 
on  the  trial  In  arriving  at  his  verdict  T. 
W.  Robertson,  one  of  the  affiants  in  support 
of  the  motion,  stated  that  pending  the  trial 
he  met  A.  W.  Ward,  one  of  the  jurors,  on  the 
the  street  in  the  city  of  Springfield  and  had 
4  conversation  with  him,  in  which  Ward, 
in  reply  to  a  question  as  to  whether  he 
thought  he  would  get  off  the  jury  in  time  to 
vote  at  the  primary  election,  said  that  he 
thought  so ;  that  the  case  did  not  amount  to 
much :  that  Dysart  (meaning  one  of  the  of- 
ficers of  the  plaintiff)  had  built  a  l>arn  that 
cost  him  more  than  he  thought  it  would, 
and  was  wanting  to  "pull  Reed  &  Hecken- 
iively's  leg  for  $2,000  or  13,000" ;  that  Ward 


also  said:  "We  may  have  some  trouble  with 
one  man  [Hale  Duncan],  but  in  this  kind 
of  a  case  it  takes  more  than  three  to  hang 
a  jury,  and  I  think  we  can  pull  them  over." 
Robertson's  statement  was  corroborated  by 
Charles  T.  Afflack,  who  stated  in  his  affidavit 
that  he  stood  by  and  heard  the  language  of 
Ward  as  It  is  stated  in  Robertson's  aflSdavit 
Ward,  in  counter  affidavit,  swore  that  be 
had  a  conversation  with  BobertBon,  and 
Robertson  asked  htm  what  he  thought  atwut 
the  case ;  that  his  reply  was  that  he  thought 
they  had  only  one  stnbbom  man  on  the  jury, 
and  that  he  did  not  express  to  Robertson  or 
any  one  else  any  opinion  on  the  merits  of 
the  case  or  give  any  intimation  of  his  own 
opinion  of  the  merits  or  bow  he  would  vote 
in  the  Jury  room ;  that  the  only  expression  of 
opinion  made  in  the  conversation  about  the 
merits  was  made  by  Robertson  himself ;  tbat 
be  was  not  in  the  least  influenced  by  what 
Robertson  said,  and  did  not  see  Afflack  dur- 
ing the  trial  of  the  case;  and  that  Afflack 
was  not  present  at  the  conversation  between 
himself  and  Robertson. 

The  fact  that  some  of  the  Jurors  casually 
saw  the  bam  did  not  affect  their  verdict. 
Jurors  in  civil  cases  are  not  required  to  be 
kept  together  under  lock  and  key,  nor  undw 
the  guard  of  an  officer.  They  are  permitted 
to  go  about  the  streets  during  the  recesses 
of  the  court  pending  the  trial,  and  if ,  in  ao 
doing,  they  casually  see  the  thing  in  dispute, 
it  is  the  fault  of  the  law,  not  of  the  jurors. 
For  If  tbey  do  not  examine  the  thing  with 
the  view  of  ascertaining  for  themselves  the 
truth  of  the  matter  in  controversy,  or  form- 
ing some  opinion  about  the  points  In  dispute, 
no  harm  is  done.  There  is  nothing  in  tbe 
affidavits  to  show  that  either  of  the  three 
jurors  viewed  the  barn  for  the  purpose  of 
gaining  Information  tbat  would  enable  them 
to  arrive  at  a  correct  verdict,  and  their  af- 
fidavits dispel  even  the  suspicion  that  sncb 
was  their  object  In  seeing  the  bam.  In 
respect  to  the  alleged  misconduct  of  the  juror 
Ward,  there  is  a  conflict  In  the  evidence 
which  the  trial  court  resolved  in  favor  of 
the  juror,  and  we  think  It  is  our  duty  to  de- 
fer to  the  finding  of  the  trial  judge  In  mat- 
ters of  this  sort.  He  is  presumably  acquaint- 
ed with  the  affiants,  and,  if  they  are  influ- 
enced by  bias  or  prejudice,  knows  the  fact. 
The  jurymen  are  under  his  eye  daring  the 
progress  of  the  trial,  and  their  demeanor 
is  observed  by  him.  Hence  he  is  In  a  much 
better  position  to  arrive  at  a  correct  con- 
clusion In  regard  to  their  alleged  miscon- 
duct than  are  we ;  and  I  repeat  that  his  ral- 
ings  In  such  matters  should  be  deferred  to 
by  an  appellate  court,  unless  it  substantially 
appears  that  he  has  erred  in  finding  there 
was  or  was  not  misconduct  on  the  part  of 
one  or  more  of  the  jurors. 

It  does  not  substantially  appear  tbat  the 
learned  trial  Judge  erred  la  finding  there  was 
no  misconduct  of  the  jurors  in  this  case,  and 
the  judgment  is  affirmed.    All  concur. 
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STATE   T.   MEAGHER. 

(St  Ixmia  Court  of  Appeals.    Missouri.    Oct 
17.  lafe.) 

1.  iNTOXICATraO  LtquoBS — Kexfiho  Tippumq 
Shop  Ofkn  oh  Sttnoat  —  Statutb  —  Coh- 

8TBUCTI0N. 

Rev.  St  1899,  {  2243,  prohibiting  the  keep- 
ing open  of  "any  ale  or  porter  house,  grocery 
or  tippling  shop,  on  Sunday,  provides  for  the 
puni^ment  of  a  dramshop  keeper,  without  li- 
cense, who  keeps  his  dramshop  open  on  Sunday. 
[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {{  158,  179.J 

2.  Same — Evidence — Sufpiciehct. 

Evidence,  on  a  prosecution  for  keeping  a 
tippling  shop  open  on  Sunday,  in  violation  of 
Rev.  St  18»9,  I  2243,  held  insufficient  to  sup- 
port a  conviction. 
Goode,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Barry  County; 
Henry  O.  Pepper,  Judge. 

Billy  Meagher  was  convicted  of  crime, 
and  he  appeals.    Reversed. 

Motion  for  rehearing  stricken  from  the 
files  October  81,  1905. 

F.  P.  Sizer,  for  appellant  D.  H.  Kemp, 
for  tbe  State. 

BLAND,  P.  J.  1.  The  appellant  was  con- 
victed and  fined  $25  In  the  Barry  circuit 
court  on  an  information  bottomed  on  sec- 
tion 2243,  Rev.  St.  1889,  charging  that  he 
kept  "open  a  certain  ale  house  and  tippling 
shop,  by  permitting  persons  to  enter  said 
ale  bouse  and  tippling  shop,  and  then  and 
there  drink  intoxicating  liquors,"  on  the 
first  day  of  the  week,  commonly  called  Sun- 
day. The  witnesses  for  the  state  designat- 
ed tbe  house  mentioned  In  tbe  Information 
as  a  saloon,  but  there  was  no  evidence  that 
the  keeper  of  tbe  house  had  a  dramshop 
license.  On  tbls  scrap  of  evidence  appellant 
lontends  that  bis  peremptory  instruction 
to  find  for  the  defendant,  offered  at  the 
close  of  the  state's  evidence,  should  have 
have  been  given,  for  tbe  reason  that  a  sa- 
loon is  not  a  tippling  house  within  tbe  mean- 
ing of  tbe  section  upon  which  tbe  Inrl'.ctment 
is  predicated. 

In  Dunnaway  v.  State,  9  Terg.  350,  and  Har- 
ney V.  State,  8  Lea,  113.  it  was  held,  under 
a  statute  prohibiting  tbe  sale  of  intoxicat- 
ing liquors  In  less  quantities  than  a  quart 
without  a  license,  that  a  tippling  bouse  is  a 
place  in  which  intoxicating  liquors  are  sold 
in  less  quantities  than  a  quart  without  a 
license.  Bouvler  defines  a  tippling  bouse 
as  a  "place  where  spirituous  liquors  are  sold 
and  drank  In  violation  of  law."  To  the  like 
effect  are  definitions  in  Webster's  and  Wor- 
cester's Dictionaries,  fn  Werner  v.  Wash- 
ington (U.  S.)  29  Fed.  Cas.  705,  tippling 
houses  are  defined  as  "common  drinking 
bouses,  kept  for  lucre  or  gain,  where  all  per- 
lions  may,  if  they  wlll^  resort  and  drink  ad 
libitnin."  In  Woods  v.  Commonwealth,  1  B. 
Mon.  74,  it  was  held  that  a  tippling  bouse 
'  is  "either  a  boose  in  which  tippling  and 


drinking  Is  allowed,  or  a  house  kept  for  tbe 
purpose  of  making  a  profit  by  selling  spiritu- 
ous liquors,  •  •  •  with  or  without  li- 
cense." In  Hnssey  v.  State,  69  Ga.  54,  it 
was  held  that  "tbe  term  tippling  bouse,' 
within  the  meaning  of  a  statute  prohibiting 
the  keeping  open  of  a  tippling  house  on  the 
Sabbath  day,  includes  a  place  where  liquor 
Is  retailed  and  tippled  on  tbe  Sabbath  day. 
with  a  door  to  get  into  It  so  kept  that  any- 
body can  push  it  open  and  go  In  and  drink. 
It  makes  no  difference  In  law  whether  tbe 
plase  be  called  a  barroom,  or  a  glee  club  re- 
sort, or  a  parlor,  or  a  restaurant.  If  it  be  a 
place  where  liquor  Is  retailed  and  tippled  on 
the  Sabbath  day."  Followed  In  Williams 
V.  State,  100  Ga.  511,  28  S.  E.  624,  39  L.  R.  A. 
268,  In  which  a  woman  was  convicted  for 
selling  liquor  In  her  dwelling  house  on  Sun- 
day. In  Mohrman  v.  State,  105  Ga.  709,  32 
S.  B.  143,  43  L.  R.  A.  398,  70  Am.  St  Rep.  74, 
It  Is  said:  "A  tippling  bouse  Is  a  place 
where  Intoxicating  drinks  are  sold  in  drams 
of  small  quantities  to  be  drunk  on  tbe  prem- 
ises, •  «  «  without  a  license  therefor" 
and  It  was  held  that  a  social  club,  main- 
taining club  rooms  which  were  open  only 
to  members,  wherein  a  bar  was  kept  and 
drinks  dispensed  to  members  on  Sunday, 
was  guilty  of  keeping  open  a  tippling  house. 
In  State  v.  Heckler,  81  Mo.  417,  it  was  ruled 
that,  under  an  Indictment  for  a  violation 
of  tbe  dramshop  act  prohibiting  tbe  sale 
of  spirituous  liquors  on  Sunday  by  a  dram- 
shop keeper,  if  tbe  evidence  failed  to  show 
that  he  bad  a  license  as  a  dramshop  keeper. 
be  might  nevertheless  be  convicted  under 
section  2243,  supra  (then  section  1581,  Rev. 
St  1879).  A  like  ruling  was  made  In  State 
v.  Kurtz,  64  Mo.  App.  123.  In  State  v. 
Lucas,  94  Mo.  App.  117,  67  8.  W.  971,  we 
sustained  a  conviction  on  an  information 
bottomed  on  section  2243.  charging  the  de- 
fendant with  selling  spirituous  liquors  on 
i  Sunday,  In  which  the  evidence  showed  the 
sale  had  been  made  in  a  drug  store. 

It  seems  that  prior  to  an  act  approved 
February  13,  1839,  authorizing  the  Issuance' 
of  dramshop  license  eo  nomine,  the  dispen- 
sation of  spirituous  liquors  by  the  dram  was 
confined  to  licensed  taverns  and  groceries, 
and  that  tippling  was  principally  confined 
to  these  resorts.  After  the  act  of  1839  the 
dramshop  superseded  the  licensed  tavern 
and  grocery  as  a  resort  for  tippling  and 
dram  drinking.  Tbe  dramshop  keeper  has 
at  all  times  been  prohibited  from  keeping 
bis  dramshop  open  on  Sunday  and  has  never 
been  allowed  to  sell  or  give  away  spirituous 
liquors  on  that  day,  nevertheless,  section 
2243,  supra,  has  a  place  In  the  criminal  Ju- 
risprudence of  the  state  and  is  applicable  to 
a  dramshop  keeper,  without  a  license,  who 
keeps  his  dramshop  open  on  Sunday.  The 
appellant  was  not  proceeded  against  as  a 
dramshop  keeper,  nor  did  he  defend  on  the 
ground  that  he  was  a  licensed  dramshop 
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keeper;  and  we  conclude,  on  the  antborlty 
of  tbe  cases  cited  above,  that  be  was  amena- 
ble to  the  statute  on  which  he  waa  con* 
▼Icted. 

2.  Appellant  further  contends  that  tbe 
court  also  etred  in  refusing  to  grant  bis 
peremptory  instruction  to  acquit,  for  the 
reason  the  evidence  is  Insufficient  to  warrant 
the  conviction.  This  contention  calls  for  a 
brief  summary  of  the  state's  evidence.  B. 
A.  O'Dwyer,  whom  we  infer  was  marshal 
of  the  city  of  Monett,  testified  that  he  went 
to  the  residence  of  John  T.  Burgess  and  in- 
formed him  that  he  had  one  McCauly  under 
arrest  and  in  Jail,  and  stated  that  he  thought 
Billy  Meagher  (appellant)  would  go  on  Mc- 
Cauly's  bond;  that  Burgess  said  he  thought 
Meagher  was  in  the  saloon;  that  this  was 
on  Sunday  and  he  and  Bargess  then  went 
to  the  saloon  for  the  purpose  of  seeing  if 
Meagher  would  go  on  McCauly's  bond;  that 
they  went  to  the  back  door  of  tbe  saloon 
and  found  it  closed  but  he  did  not  think  it 
was  locked;  that  the  door  was  opened  by 
some  one,  either  by  Burgess  or  by  some  one 
on  the  inside,  and  they  went  In,  where  they 
found  Meagher  standing  at  the  end  of  the 
counter  near  the  ice  chest,  and  witness 
thought  he  had  on  an  apron  but  was  not 
sure;  that  there  were  four  or  five  other 
persons  In  the  saloon,  one  of  whom  was 
George  Galloway.  In  other  particulars, 
O'Dwyer's  evidence  as  to  what  transpired 
Is  like  that  of  Bargess,  who  testifled :  "We 
knocked  on  the  door  or  got  In  some  way. 
Tbe  door  was  fastened  when  we  went  in 
there."  That  they  asked  Meagher  If  be 
would  sign  the  bond,  O'Dwyer  having  told 
blm  of  the  arrest  of  McCauly  and  that  he 
was  In  Jail;  that  they  stood  there  a  few 
minutes  talking;  that  Meagher  declined  to 
make  tbe  bond  and  "asked  us  If  we  would 
have  something  to  drink,  and  Mr.  O'Dwyer 
said  be  would  take  a  soda  and  I  took  a 
whisky.  There  was  nothing  bought  or  sold, 
and  I  didn't  call  for  drinks  to  set  up,  but, 
as  I  remember  it,  Mr.  Meagher  Invited  us  to 
take  a  drink."  Witness  further  testifled  that 
be  and  O'Dwyer  did  not  go  In  tbe  saloon 
for  any  purpose  except  to  get  Meagher  to 
go  on  McCauly's  bond;  that  be  could  not 
say  whether  tbe  door  was  locked  or  not, 
but  thought  It  was  dosed.  Witness  also 
testifled  that  he  was  prosecuting  attorney 
at  the  time  and  did  not  Institute  the  prose- 
cution on  tbe  facts  of  the  case.  Tbe  In- 
formation was  flled  by  his  successor  in 
office.  This  was  all  the  evidence  ofTered  by 
tbe  state.    The  appellant  offered  none. 

In  State  v.  Crabtree,  27  Mo.  232,  Crabtree 
was  indicted  for  keeping  open  bis  grocery 
on  Sunday  for  the  purpose  of  permitting 
persons  to  enter  and  drink.  Tbe  indict- 
ment was  bottomed  on  the  same  statute  as 
is  tbe  Information  in  this  case.  Tbe  proof 
was  that  tbe  witness  and  others  opened  the 
door  of  defendant's  grocery,  went  In  and  im- 


mediately shut  the  door  after  fhem;  that 
two  of  them  took  a  dram;  that  defendant  set 
out  tbe  liquor;  that  he  did  not  sell  the 
liquor;  that  the  door  of  the  grocery  bad  been 
shut  previously  to  tbe  entrance  of  witness 
and  bis  friends;  and  that  It  was  not  per- 
mitted to  stand  open.  Judge  Napton,  writ- 
ing the  opinion  of  the  court,  at  page  234, 
said:  "A  grocery  keeper,  under  the  present 
law,  has  no  authority  to  retail  spirituous 
liquors  at  any  time.  The  simple  fact  that  he 
permits  one  or  more  acquaintances  to  enter 
his  grocery  and  drink  spirituous  liquors  on 
Sunday  Is  not  of  Itself  a  breach  of  this  law. 
It  may  be  of  another.  It  may  be  evidence 
and  very  sufficient  evidence  to  authorize  a 
conviction  under  this  law,  depending  upon 
circumstances  and  motives  to  be  determined 
on  by  the  Jury.  If  tbe  Jury  are  satisfied 
that  such  acts  are  done  for  the  accommoda- 
tion of  customers,  and  are,  In  truth,  a  con- 
tinuation of  the  usual  occupation  of  tbe  week, 
they  may  very  well  find  the  defendant 
guilty." 

Neither  Burgess  nor  O'Dwyer  went  Into  the 
saloon  for  the  purpose  of  getting  a  drink. 
Burgess  testifled  that  he  thought  the  back 
door  through  which  they  entered  the  saloon 
was  fastened.  O'Dwyer  could  not  say  wheth- 
er it  was  fastened  or  not  There  is  no  evi- 
dence that  the  front  door  was  open.  Tbe 
back  door  waa  closed,  and  according  to  the 
preponderance  of  the  evidence  was  also 
fastened.  This  evidence  does  not  prove  or 
tend  to  prove  that  tbe  saloon  was  k^t  open, 
or  that  the  appellant  was  inside  ready  to 
open  the  back  door  for  the  admission  of 
customers  to  be  accommodated  with  drinks. 
There  Is  no  evidence  whatever  that  the  four 
or  five  persons  O'Dwyer  saw  In  the  saloon 
were  drinking  or  bad  been  served  with 
drinks;  for  aught  tbat  appears  they  were  in 
tbe  saloon  for  a  legitimate  purpose.  If  they 
'were  there  to  be  served  with  drinks,  the 
state's  attorney  should  have  called  them  as 
witnesses  to  prove  the  fact. 

We  think  the  evidence  Insufficient  to  war- 
rant a  conviction,  and  reverse  the  Judgment. 

NOBTONI,  J.,  concurs. 

GOODB,  3.  (dissenting.)  I  dlsaoit  from 
tbe  majority  opinion  In  this  case  because  I 
think  the  following  evidence,  given  by  the 
witness  Ed  A.  O'Dwyer,  was  sufficient  to 
Justify  the  Jury  In  Inferring  and  finding  that 
tbe  saloon  was  open  for  tbe  sale  of  Uquor: 
"Q.  I  win  get  you  to  state  whether  or  not 
this  door— or  whether  or  not  there  waa  any 
one  right  immediately  inside  of  the  door  that 
let  you  in  or  whether  or  not  the  door  was 
locked.  A.  I  don't  think  tbe  door  was  lock- 
ed. Q.  Where  did  you  find  Billy  Meagber. 
tbe  defendant,  when  you  got  on  tbe  inside  T 
A.  Well,  as  I  remember,  Mr.  Meagher  wan 
at  the  end  of  the  bar  dose  to  the  ice  cbet^. 
towards  the  south  end  of  the  bar.  Q.  What 
did  he  have  on,  if  anything.  In  tbs  way  of  an 

Digitized  by  LjOOQIC 


Mo.) 


GIBSON  ▼.  BAILBT  CO. 


697 


apron?  A.  Well,  I  rather  tbink  be  had  on 
an  apron,  but  wouldn't  swear  it;  I  am  not 
sure.  Q.  Yon  rather  think  he  did?  A.  Yes, 
sir.  Q.  Was  there  any  one  In  there  when 
you  and  Mr.  Burgess  went  In?  A.  There 
must  have  been  four  or  five  persons  In  there. 
Q.  Do  you  remember  now  who  they  were? 
A.  I  remember  now  only  Qeorge  Oallaway. 
Q.  I  will  get  you  to  state  what  was  done 
there,  if  anything,  by  Mr.  Meagher  In  the 
way  of  setting  up  the  drinks.  A.  Mr.  Bur- 
gess and  I  talked  to  Mr.  Meagher  about  going 
on  Mr.  McCauly's  bond,  and  he  gave  us  to 
understand  he  wouldn't  go  on  his  bond,  and, 
if  my  memory  is  right,  Mr.  Burgess  turned 
to  me  and  asked  me  what  I  would  have  and 
I  took  a  soda.  Q.  What  did  John  take?  A. 
I  think  John  took  some  whisky.  Q.  Who 
was  it  that  set  it  out?  A.  Billy  Meagher. 
Q.  The  defendant?    A.  Yes,  sir." 

Similar  facts  were  held  to  be  for  the  Jury 
on  the  issue  of  keeping  a  saloon  open  on 
Sunday  In  State  t.  Meagher,  49  Mo.  App., 
loa  dt  677,  57a 


GIBSON   T.    BAILBY   CO. 

(8t   Ijouu  Court  of  Appeals.    Mlssonrl.    Oct. 
17, 1905.) 

1.  Prihcipal  and  Aoent — CouFENSATion  or 

AOEKT — PLEADIRa — VaBIAKCX. 

E>vidence  of  a  contract  to  sell  on  commis- 
sion particular  goods  to  correspond  with  a  fur- 
nished sample,  being  narrower  than  a  petition 
alleeing  an  agreement  for  employment  to  sell 
goods  generally  on  commission,  does  not  consti- 
tute a  fatal  variance  from  such  petition. 

2.  PrINCIPAX    Ain>    AaXNT— COMFENSATIOir    OF 
AOEETT — Coif  mSSIONS. 

An  agent  who  contracts  to  sell  particular 
goods  to  a  particular  house  on  commission  is 
entitled  to  commissions  on  making  the  sale,  not- 
withstanding his  act  in  competing  with  bis  prin- 
cipal and  acting  in  commercial  hostility  to  him 
in  other  Independent  transactions. 

3.  Sajcb. 

A  general  agent  for  the  sale  of  goods  in  a 
certain  territory,  who  entices  away  from  his 
principal  orders  in  that  territory  which  the 
principal  had  previously  acquired,  is  guilty  of 
snch  misconduct  as  to  defeat  his  right  to  com- 
missions. 

4.  APPEAI^ PEESUUFTIOITB COBBECTNISB      OF 

Decision. 

Where  no  declarations  of  law  are  asked  or 
given  in  an  action  tried  to  the  court,  the  Conrt 
of  Appeals  will  presume  that  the  trial  court 
took  the  correct  view  of  the  law,  and  its  Judg- 
ment, if  supported  by  substantial  evidence,  wfll 
be  affirmed. 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Jud«e. 

Action  by  Frank  W.  Gibson  against  the 
Bailey  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Rosenthal  &  Rogers,  for  appellant.  John 
D.  Gibaon,  for  respondent 

BLAND,  P.  J.  The  petition  states  tbe  fol- 
lowing cause  of  action:  "Plaintiff  states: 
That  on  or  about  the  15th  day  of  Angust 
1903,  said  defendant  through  Its  president 
one  R.  A.  Bailey,  made  a  contract  with  plain- 


tiff, by  the  terms  of  which  he  was  to  be  paid 
by  said  defendant  a  commission  of  15  per 
cent  on  all  goods  sold  by  him  in  behalf  of 
said  defendant  one-half  of  said  commission 
upon  acc^tance  of  order  by  said  defendant 
and  one-half  when  said  goods  were  delivered 
to  the  purchaser  thereof.  That  in  pursuance 
of  said  contract  and  agreement  plaintiff  on 
or  about  the  15th  day  of  September,  1903,  be- 
gan negotiations  with  the  Wm.  J.  Lemp 
Brewing  Company,  a  Missouri  corporation, 
for  a  large  number  of  advertising  busts, 
known  as  Falstaff  busts,  to  be  used  by  said 
I«mp  Brewing  Company  in  advertising  their 
business,  and  after  much  correspondence  with 
defendant  and  work  by  plaintiff  relative  to 
said  busts  for  the  said  Brewing  Company,  B. 
A.  Bailey,  president  of  said  Bailey  Company, 
came  to  St  Louis  and  closed  a  contract  with 
said  Lemp  Brewing  Company  for  a  large 
number  of  said  busts,  to  wit  two  thousand 
five  hundred  (2,500)  at  and  for  the  price  of 
one  dollar  and  ninety  cents  ($1.90)  per  bust 
making  a  total  sum  of  four  thousand  seven 
hundred  and  fifty  dollars  (K750).  Plaintiff 
states  that  the  order  for  said  busts  was  ac- 
cepted by  said  defendant  and  that  said  goods 
have  been  shipped  to  said  brewing  company 
by  defendant  and  that  there  is  now  due  and 
unpaid  plaintiff  for  commission  on  said  sale 
the  sum  of  seven  hundred  and  two  dollars 
and  fifty  cents  ($702.50)  which  has  been  de- 
manded of  defendant  end  payment  refused." 
The  answer  Is  a  general  denial  and  the  fur- 
ther plea  of  the  following  special  defense: 
"Further  answering,  defendant  says  that 
plaintiff  verbally  a^eed  with  defendant  on 
or  about  Augrust  15,  1903,  to  represent  said 
company  in  this  location  for  a  commission 
of  fifteen  (15)  per  cent  on  all  'Art  Statuary' 
sold  by  him,  and  a  commission  or  compensa- 
tion was  to  be  paid  plaintiff  by  defendant 
company  for  the  sale  of  sign  or  advertising 
novelties,  but  that  the  amount  of  such  latter 
commission  or  compensation  was  not  agreed 
upon  between  plaintiff  and  defendant  but 
was  to  be  determined  according  to  the  cir- 
cumstances of  each  case.  And  that  plaintiff 
after  August  15,  1903,  and  befwe  November 
20,  1908,  did,  on  behalf  of  persons  other  than 
the  defendant  company,  solicit  orders  for  art 
signs  from  persons  who  had  given  orders  to 
the  Detroit  Composite  Company,  which  orders 
had  been  acquired  by  the  defendant  company, 
and  further,  that  plaintiff  did  endeavor  to 
procure  and  did  procure  within  the  same 
period  the  cancellation  of  orders  which  the 
defendant  company  held."  The  reply  was 
a  general  denial  of  the  affirmative  matter  In 
the  answer.  The  issues  were  submitted  to 
the  court  sitting  as  a  Jury,  who,  after  hear- 
ing the  evidence  and  without  any  decla- 
rations of  law  being  asked  or  given,  found 
the  issues  for  plaintiff  and  assessed  his  dam- 
ages at  $526.  Defendant  duly  appealed  to 
this  court 

Defendant  is  a  manufacturer  of  art  goods 
and  artistic  signs  at  the  city  of  Detroit  Mjicb. 
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The  uncontroverted  evidence  Is  that,  through 
the  solicitation  of  plaintiff,  the  Lemp  Brew- 
ing Company,  of  St  Louis,  Mo.,  in  September, 
1903,  gave  the  defendant  an  order  for  2,000 
Palstaff  busts,  for  the  purpose  of  advertising 
Its  Falstaff  brand  of  lager  beer;  that  these 
2,000  busts  were  manufactured  by  the  defend- 
ant and  delivered  to  the  Lemp  Brewing  Com- 
pany, for  which  it  paid  defendant  $3,500. 
According  to  the  pleadings  plaintiff  is  en- 
titled to  15  per  cent  of  the  $3,500,  unless  he 
forfeited  his  right  to  the  commission  by  vio- 
lating his  contract  with  the  defendant  as 
alleged  In  the  answer. 

PlaintifTs  evidence  Is  that  he  resides  in  the 
city  of  St  Louis,  and  In  August,  1903,  visited 
Detroit,  Mich.,  on  business  with  parties  other 
than  defendant;  that  prior  to  going  to  De- 
troit he  had  a  conversation  with  the  Lemp 
company  about  Falstaff  busts  as  an  advertis- 
ing medium  for  its  beer,  and  while  in  Detroit 
he  was  induced  by  his  friend  H.  L.  Messmore 
to  see  defendant,  and  that  he,  in  company 
with  Messmore,  went  to  defendant's  place  of 
business,  where  he  met  R.  A.  Bailey,  man- 
ager of  defendant  company,  bad  a  conversa- 
tion with  him  about  the  Falstaff  busts  for 
the  Lemp  Brewing  Company,  and,  on  being 
told  by  Mr.  Bailey  that  his  pompany  could 
manufacture  the  busts  and  would  be  glad  to 
get  the  order,  he  agreed  with  Mr.  Bailey  to 
make  an  effort  to  get  the  order  for  him,  and 
that  Mr.  Bailey  agreed  to  pay  him  15  per 
cent  commission  on  all  the  busts  he  (plaln- 
titf)  could  sell  to  the  Lemp  Brewing  Com- 
pany; that  in  this  conversation  nothing  what- 
ever was  said  about  selling  any  other  goods 
for  the  defendant  in  St  Louis  territory,  and 
that  he  did  not  agree  to  sell  any  other  goods 
for  the  defendant  or  to  act  as  its  general 
agent  for  the  sale  of  its  goods  In  St  Louis; 
that  at  the  time  he  had  the  conversation  he 
was  general  agent.  In  St  Louis  territory,  for 
the  Detroit  Composite  Company,  which  man- 
ufactured goods  of  the  same  class  as  those 
manufactured  by  defendant  but  was  unable 
to  make  the  Falstaff  busts.  The  evidence 
shows  that  the  defendant  acquired  the  De- 
troit Composite  Company  some  time  In  the 
fall  of  1903,  and  notified  the  plaintiff  of  the 
fact  In  November,  1903,  at  which  time  the 
plaintiff  bad  organized  and  was  a  stockholder 
in  the  National  Art  Sign  Company.  Prior  to 
this  time  the  plaintiff  had  solicited  and 
placed  with  the  Detroit  Composite  Company 
orders  from  Graf  Distilling  Company,  Mette 
&  Kenna,  and  the  Majestic  Range  Company, 
all  of  the  city  of  St  Louis.  These  orders 
passed  over  to  defendant  when  It  acquired 
the  Detroit  Composite  Company.  After  the 
formation  of  the  National  Art  Sign  Company, 
plaintiff  Induced  the  parties  to  withdraw  the 
foregoing  orders  and  place  them  with  the 
latter  company.  Plaintiff  did  not  solicit  any 
order  or  orders  for  the  defendant  in  St  Louis 
territory  other  than  the  one  he  procured  from 
the  Lemp  Brewing  Company. 

R.  A.  Bailey,  after  stating  that  plaintiff 


and  Messmore  came  to  bis  office  in  Detroit,  It 
August,  1903,  said  that  Messmore  told  him, 
in  the  presence  of  plaintiff,  that  the  com- 
posite company  had  or  was  about  to  dissolve, 
told  him  what  Olbson  could  do,  and  recom- 
mended that  Olbson  handle  defendant's  goods 
in  St  Louis.  Witness  farther  testified:  "1 
told  him  that  we  had  no  agent,  and  really 
hadn't  pushed  that  part  of  the  business  very 
much,  that  we  would  be  very  glad  to  have 
him  represent  us,  that  we  had  no  representa- 
tive In  this  territory  with  the  exception  of 
my  brother,  who  simply  sells  our  regular  art 
lines;  and  he  (Gibson)  said  that  the  Detroit 
Composite  Company  was  not  able  to  fill  his 
orders  that  he  had  here  and  that  it  had 
some  good  orders  it  would  turn  over  to  us; 
and  I  said  we  would  be  very  glad  to  get 
them  and  were  willing  to  pay  for  them;  and 
be  saw  some  of  our  Une.  We  were  In  the 
show  room.  He  saw  some  of  our  regular 
art  line,  and  he  asked  me  if  I  would  be 
willing  to  sell  him  some  pieces.  I  told  him 
I  would,  and  he  selected  those  three  pieces, 
I  believe  [indicating].  He  said  he  thought  he 
could  sell  some  of  them.  I  told  him  it  would 
be  all  right,  we  would  pay  him  15  per  cent 
commission  on  any  he  sold,  that  was  our 
regular  commission  to  any  of  our  traveling 
men  in  our  art  line;  and  be  said  he  hadn't 
entirely  finished  up  his  relations  with  the 
composite  company  and  that  they  owed  blm 
something,  and  he  thought  it  was  necessary 
to  garnishee  them  to  get  bis  money.  Plain- 
tiff's counsel:  Q.  What  Is  that?  A.  The 
Detroit  Composite  Company;  he  said  that 
they  owed  him  some  money  yet  and  be  want- 
ed to  keep  the  thing  quiet  and  not  say  any- 
thing about  representing  us  until  he  could 
get  squared  up  with  them  and  got  his  money. 
I  told  blm  we  would  be  very  glad  to  pay 
him  for  anything  he  could  get  for  us,  and  he 
went  away;  we  supposing  he  was  our  r^re- 
sentatlve  in  this  territory — had  supposed  so, 
and  it  went  along,  I  think  it  was  the  second 
time — ^I  think  he  came  up  there  again  and 
told  me  he  bad  seen  Mr.  liiemp  and  approach- 
ed blm  on  this  Falstaff  bust"  Witness  also 
testified  that  be  learned  a  new  company  bad 
been  formed,  and,  suspecting  some  wrong, 
came  to  St  Louis,  In  November,  1903.  and 
went  direct  to  the  parties  whose  orders  had 
been  taken  from  his  company  and  which  he 
had  acquired  from  the  composite  company, 
learned  the  facts,  and  afterwards  met  the 
plaintiff  at  the  Planters'  Hotel  and  told  him 
what  he  had  learned  and  then  and  there  dis- 
charged him  and  told  blm  he  would  not  pay 
blm  any  commission  on  the  Lemp  order  for 
Falstaff  busts,  and  the  next  day  called  on 
the  Lemp  company  and  dosed  the  deal  for 
the  busts. 

H.  L.  Messmore's  deposition  was  taken, 
and.  In  reference  to  the  conversation  had  with 
Bailey,  August,  1903,  he  testified  as  follows: 
"Q.  Did  Mr.  Bailey  tell  the  plaintiff  that  be 
could  represent  him  as  his  agent  and  sell 
the  goods  for  blm  npon-commlssion?    A.  I 
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don't  remember  tbe  exact  words  that  were 
said  In  that  regard,  but  I  took  It  that  way. 
I  couldn't  say  that  there  was  a  positive  en- 
gagement made  at  that  time,  but  there  was 
such  an  understanding  as  I  have  taken  my- 
self from  people.  So  far  as  I  know,  Mr. 
Gibson  was  representing  the  Detroit  Com- 
posite Company  when  I  introduced  him  to 
Mr.  Bailey.    He  never  told  me  different" 

1.  The  petition  alleges  an  agreement  for 
employment  to  sell  defendant's  goods,  gener- 
ally, on  commission.  The  plaintiff's  evidence 
is  that  his  contract  was  to  sell  a  particular 
bust  to  be  manufactured  by  defendant  and  to 
correspond  with  a  sample  to  be  furnished. 
PlalntUfs  proof  is  narrower  than  his  petition, 
but  what  he  did  prove  is  comprehended  by 
the  allegations  of  the  petition;  therefore 
there  is  no  such  variance  between  tbe  proof 
and  the  petition  as  to  void  the  Judgment 

2.  According  to  plaintlfTs  evidence  he  was 
entitled  to  recover;  according  to  defendant's 
evidence,  plaintiff  was  not  entitled  to  recover 
anything,  for,  if  he  was  a  general  agent  for 
the  sale  of  defendant's  goods  in  St  Loula 
territory,  as  testified  to  by  Bailey,  according 
to  his  own  evidence,  he  was  guilty  of  such 
misconduct  by  taking  from  defendant  St 
Louis  orders  which  It  had  acquired  as  to 
defeat  his  right  of  recovery.  1  Am.  &  Eng. 
Enc7.  of  Law  (2d  Ed.)  1102 ;  Mechem,  Agency, 
f  252;  Paul  V.  Minneapolis  Threshing  Ma- 
ddne  Co.,  87  Mo.  App.  647.  What  view  the 
trial  court  took  of  the  law  of  the  case  is 
not  disclosed  by  any  declarations  of  law 
asked  or  given.  In  such  circumstances  we 
should  presume  that  the  court  took  the  cor- 
rect view  of  the  law  and  that  its  verdict  is 
the  result  of  finding  the  preponderance  of  the 
evidence,  in  respect  to  plaintiff's  agency,  was 
on  the  side  of  the  plaintiff,  and,  as  there  is 
substantial  evidence  In  support  of  this  find- 
ing, it  is  our  duty  to  affirm  the  judgment 
Destelguer  v.  Martin  ft  Kenney,  162  Mo.  417, 
<>3  S.  W.  107;  State  ex  rel.  v.  Staed,  143  Mo. 
248,  40  S.  W.  50;  Bethune  v.  Railway,  130 
Ma  874,  41  8.  W.  213;  Rice,  Stlx  ft  Co.  v. 
McCInre  ft  Harper,  74  Mo.  App.  383;  Ellis  v. 
Railway,  89  Mo  App.  241;  Corrlgan  v.  Kan- 
sas City,  93  Mo.  App.  173. 

Tbe  judgment  Ui  afilrmed.    All  concur. 


WHITE  V.  MILLION. 

(Kanaaa  City  Court  of  Appeals.    Missouri. 
Oct.  2,  1905.) 

1.  Pbauduunt  Convetarcks— Confidentiai, 
Rbijitiokb— Pbetebekci:. 

Where  a  son  conveyed  certain  property, 
to  his  father  while  he  had  the  right  to  dispose 
of  it,  in  alleged  payment  of  antecedent  debts 
for  rent,  the  mere  fact  that  the  son  was  in 
failing  circumstances  at  the  time  of  the  transfer 
did  not  make  the  conveyance  fraudulent,  pro- 
vided the  father  acted  in  good  faith  for  the 
protection  of  an  honest  indebtedness,  though 
he  afterwards  aided  the  son  with  paymente  ot 
money  larger  than  the  value  of  the  property 
conveyed. 


2.  Saue— Evidence— QuEsnoK   fob   Jitby. 

In  sn  action  to  recover  certain  property 
levied  on  as  the  property  of  a  Judgment  debtor, 
which  he  transferred  to  his  father  in  considera- 
tion of  a  pre-existing  debt,  who  transferred  tha 
property  to  plaintiff,  whether  such  transfers 
were  in  good  faith,  and  not  for  the  purpose  of 
defrauding  the  debtor's  creditora,  held  for  the 
jury. 
8.  Landlord  and  Tenant— Lien— Mxbobb. 

A  son  being  insolvent,  made  an  absolute 
conveyance  to  his  father  of  his  propertv  for  the 
alleged  purpose  of  paying  a  claim  for  rent 
There  was  evidence  that  such  claim  for  rent 
had  been  set  up  in  pursuance  of  a  scheme  to 
defraud  the  creditors  of  the  son.  Held,  that  the 
father's  right  to  a  Ilea  for  the  rent  given  by 
Rev.  St  1890,  {  4115,  was  extinguished  by 
merger  and  the  property  was  subject  to  the 
levy  under  a  Judgment  against  the  son,  though 
it  had  been  conveyed  by  the  father  to  an  os- 
tensible  purchaser. 

Appeal  from  (Srcult  Court,  Atchison 
County;  William-  O.  Ellison,  Judge. 

Action  by  Charles  C.  White  against  Oeorge 
Million.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

W.  B.  Mitchell  and  John  P.  Lewis,  for  ap- 
pellant T.  S.  Stevens  and  Hunt  &  Bailey, 
for  respondent 

JOHNSON.  J.  On  September  24,  1901. 
Floyd  J.  Sullivan  recovered  judgment  in  the 
circuit  court  of  Atchison  county  against 
Wm.  Finnell,  in  the  sum  of  $2,073.77.  On 
October  80th,  following,  he  bad  an  execu- 
tion Issued  and  placed  in  tbe  bands  of  the 
sheriff  (defendant  here),  who  levied  upon  a 
quantity  of  hay  In  stack  on  the  farm  occu- 
pied by  Finnell.  Plaintiff  brought  this  action 
In  replevin  to  recover  the  property  so  seized, 
clalmiflg  that  be  owned  it  by  purchase  from 
Simpson  Finnell,  who  bought  It  from  WIU 
llara,  the  judgment  debtor.  The  Issues  pre- 
sented by  the  pleadings  involve  the  good 
faith  of  the_  transfer.  Defendant  says  it 
was  fraudulently  contrived  to  defraud  Wil- 
liam's creditors,  while  plaintiff  Insists  that 
It  was  made  in  good  faith.  The  case  has 
been  here  before  on  plaintlfTs  appeal,  and 
was  remanded  for  another  trial  on  account 
of  error  found  In  the  instructions  given. 
White  V.  Million,  102  Mo.  App.  437,  76  S.  W. 
733.  On  retrial  defendant  again  prevailed, 
and  plaintiff  a  second  time  appealed. 

The  consideration  of  the  sale  made  by  Wil- 
liam to  his  father,  Simpson,  was  stated  by 
bim  to  be  a  pre-existing  debt  In  its  Instruc- 
tions the  court  put  It  to  the  jury  to  say 
whether  the  debt  Itself  had  any  existence 
in  fact  or  was  fraudulently  concocted  for 
William's  benefit  and  told  them  that  "if 
William  was  not  Indebted  to  bis  father,  or, 
if  Indebted,  he  took  the  bay,  but  not  to  be 
applied  upon  the  debts  and  at  a  fair  value, 
but  Intended  thereby  to  assist  William  to 
avoid,  hinder,  or  delay  other  creditors,  then 
such  transaction  would  be  fraudulent  and 
void  as  to  other  creditors  and  this  execution." 
Finding  either  that  j^^^i^jebt  was  fictitious. 
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or.  If  valid,  was  fraudulently  employed  to 
shield  Willlain  from  the  attacks  of  other 
creditors,  the  direction  was  given  to  returu 
a  verdict  for  defendant  provided  the  Jury 
believed,  from  the  evidence,  plaintiff  had 
knowledge  of  the  fraud  when  he  bought  the 
hay.  Plaintiff  earnestly  Insists  that  the 
facts  shown  In  evidence  do  not  Justify  the 
Bubmiasion  of  any  issue  to  the  Jury,  and  that 
a  verdict  for  him  should  have  been  peremp- 
torily directed.  William,  over  50  years  old, 
broken  In  health  and  beset  with  pecuniary 
troubles,  was  living  with  his  family  upon  a 
farm  of  208  acres,  owned  by  his  father,  at 
the  time  Sullivan  obtained  Judgment  He 
had  lived  there  for  25  years,  and  had  owned 
the  place  until  5  years  before,  when  his  mis- 
fortunes compelled  him  to  convey  it  to  his 
father.  The  hay  in  controversy  was  grown 
upon  the  land  In  1901,  during  the  pendency 
of  Sullivan's  suit  William  owned  It  to- 
gether with  some  live  stock  and  other  per- 
sonal property.  The  likelihood  of  its  sei- 
zure by  Sullivan  under  execution  was  discuss- 
ed between  father  and  son,  and  the  conclu- 
sion reached  to  transfer  all  of  the  personal 
property  subject  to  execution  from  son  to 
father.  l%e  property.  Including  this  hay, 
was  valued  by  William  at  $3,000.  The  con- 
sideration agreed  upon  was  debts  equaling 
that  amount  among  which  were  included 
two  notes  for  $1,000  each,  evidencing  the 
rent  of  the  farm  for  the  years  1900  and  1901. 
Although  all  of  the  property  was,  In  the  bill 
of  sale  executed  by  William,  turned  over  in 
lump  to  pay  the  whole  of  the  indebtedness, 
both  parties  to  the  transaction  say  It  was  the 
agreement  between  them  to  apply  this  par- 
ticular hay  to  the  payment  of  the  rent  note 
for  the  year  1901.  A  short  time  after  the 
sale  negotiations  were  opened  by  William's 
sons  with  plaintiff  to  sell  him  the  hay. 
These  culminated  In  the  maki-ng  of  the  sale, 
which  was  consummated  by  Simpson  in  per- 
son. Plaintiff,  without  examination,  bought 
It  for  $600,  and  Immediately  gave  his  check 
for  that  amount  to  Simpson,  which  the  latter 
cashed.  Plaintiff  then  commenced  to  haul 
the  hay,  when  he  was  stopped  by  the  levy 
of  Sullivan's  execution.  At  different  times 
after  this  Simpson  gave  William  various 
sums  of  money.  The  exact  amount  is  not 
shown,  but  from  the  admission  of  the  par- 
ties themselves  it  Is  fair  to  say  that  in  the 
aggregate  they  equaled  or  exceeded  the 
amount  which  plaintiff  paid  for  the  hay. 
The  two  notes  for  the  rent  of  the  years  1900 
and  1001  were  produced  at  the  trial,  togeth- 
er with  the  written  evidence  of  the  other 
debts  making  up  the  consideration  of  the 
sale  from  William  to  Simpson,  and  the  check, 
duly  paid,  which  plaintiff  gave  to  Simpson. 
Both  of  the  Flnnells  said  that  the  father 
had  charged  the  son  $1,000  per  year  for  rent 
during  the  period  of  the  tetter's  tenancy, 
and  that  notes  had  been  given  in  settlement; 
but  the  notes  for  other  years  than  those  men- 


tioned were  not  produced,  nor  was  there  any- 
thing written  on  the  two  that  were  to  in- 
dicate their  payment  It  appears  that  Simp- 
son had  an  Iron  safe  in  which  he  kept  valu- 
able papers,  and  permitted  William  to  use 
this  safe  with  him,  and  when  the  sale  was 
made  the  two  rent  notes  were  placed  in  an 
envelope  In  which  William  kept  some  of  his 
papers.  No  rent  was  ever  in  fact  paid  by 
William  to  bis  father  before  this  transaction, 
nor  was  any  ever  paid  thereafter,  although 
William  continued  to  occupy  the  farm.  Up 
to  the  time  Sullivan  obtained  his  Judgment 
William  raised  crops  and  live  stock  on  the 
land  and  possessed  considerable  other  per- 
sonal property,  but  nothing  ever  occurred 
between  father  and  son  relative  to  the  pay- 
ment of  the  rent  until  this  transaction,  and 
then  only  in  consequence  of  Sullivan's  pro- 
ceeding. After  the  sheriff  seised  the  hay, 
plaintiff  acted  more  as  an  impassive  spec- 
tator than  one  who  had  an  Interest  at  stake. 
The  Flnnells  initiated  the  replevin  suit  and 
obtained  plaintiff's  consent  to  the  use  of  his 
name  as  a  party  plaintiff.  A  witness  in- 
troduced by  defendant  stated  that  some 
time  after  the  suit  was  started  he  had  a  con- 
versation with  plaintiff,  during  which  the 
latter  stated  that  he  bad  no  real  Interest  In 
the  suit  but  was  aiding  the  Flnnells  in 
their  effort  to  fight  off  William's  creditors. 
Plaintiff  does  not  deny  this  conversation, 
but  says  that  he  does  not  remember  Just 
what  he  said,  as  he  and  his  accusing  witness 
were  at  the  time  onder  the  influence  of 
liquor. 

Considering  all  the  facts  and  circumstan- 
ces detailed,  in  the  light  of  the  relation- 
ship between  the  parties  and  the  helpless 
condition  of  the  son  physically  and  finan- 
cially, we  are  of  the  opinion  that  the  learned 
trial  Judge  acted  properly  in  submitting  to 
the  Jury  the  issue  of  good  faith  In  the  whole 
transaction.  In  itself  there  is  no  fraud  In 
the  fact  that  a  son  in  falling  circumstances 
pays  a  debt  to  Ids  father,  to  the  exclusion  of 
the  payment  of  other  debts.  So  long  as  he  la 
vested  with  the  Jos  dlsponendi  of  his  prop- 
erty, he  may  apply  It  as  he  chooses  In  the 
payment  of  his  Just  debts,  and  the  fact  of 
the  close  relationship  between  him  and  the 
creditor  he  prefers  is  without  effect  upon  this 
right  In  making  the  preference  he  may  be 
actuated  rather  by  the  purpose  to  defeat 
another  creditor  than  by  the  desire  to  favor 
the  one  preferred ;  but  If  the  creditor  whom 
he  pays  is  acting  in  good  faith  for  the  protec- 
tion of  an  honest  indebtedness,  the  transac- 
tion is  not  tainted  by  such  hostile  or  even 
fraudulent  motive  of  the  grantor.  And,  fur- 
ther, the  fact  that  a  father  who  has  accepted 
an  honest  preference  from  a  son  afterwards 
aids  him  in  his  distress  should  not  in  itself 
be  allowed  to  characterize  the  preference  as 
fraudulent  Benevolence  springing  from  pa- 
rental love  and  solicitude  Is  natural  and  com- 
mendatory.   However,  facts  of  this  cdiarac- 
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ter,  though  not  traudalent  per  se,  may  be 
taken  Into  consideration  with  other  facts  and 
circumstances  in  determining,  in  a  given 
case,  whether  the  motive  prompting  them 
was  lawful  or  frandnl«>t  In  the  case  before 
US  the  facta,  Jf  found,  that  shortly  after  re- 
celTlng  the  preferoice  the  father  returned 
the  proceeds  thereof  to  the  son  In  the  form 
of  gifts  or  advances,  that  the  father  was  In 
good  drcnmstancea  and  the  son  Insolvent 
and  In  poor  health,  with  a  family  to  support, 
and  that  during  a  period  of  years  preceding 
the  transaction  no  rent  was  paid,  although  a 
lien  therefor  existed  upon  each  year's  crops 
for  the  rent  of  that  year,  coupled  with  plain- 
tiff's admission  of  his  own  bad  faith,  very 
strongly  support  the  Inferences,  either  that 
the  creation  of  the  debt  for  the  rent  was  de- 
vised as  a  pretext  for  the  hindrance  of  other 
creditors,  without  any  intention  to  treat  it  as 
a  real  obligation,  and  that  the  pretended  pay- 
ment of  such  fictitious  debt  was  for  the  actual 
benefit  of  the  son,  or  that  a  valid  debt  was 
fraudulently  used  for  the  debtor's  benefit. 

We  have  not  overlooked  the  principle  that 
when  the  facts  and  circumstances  shown 
consist  as  well  with  honesty  as  with  Its 
antonym,  the  conveyance  1b  presumed  to  be 
fair  and  not  fraudulent.  But  this  presump- 
tion should  not  be  employed,  except  in  cases 
where  the  facts  and  circumstances  most  fa- 
vorable to  the  party  asserting  the  existence  of 
fraud  may  be  harmonized  with  honest  deal- 
ing, and  should  not  be  used  to  determine  is- 
sues the  subject  of  conflicting  evidence,  nor 
to  overweigh  the  most  reasonable  and  proba- 
ble conclusion  to  be  drawn  from  all  the  evi- 
dence. We  cannot  share  plalntUTs  view  that 
defendant,  unsupported  by  direct  evidence,  is 
■o  overwhelmed  by  that  of  plaintiff  aa  to 
make  the  inference  of  fraud  a  product  of 
suspicion  or  speculation.  Asseverations  of 
good  faith  Invariably  accompany  and  follow 
the  perpetration  of  fraud,  and  count  for  little 
when  opposed  by  condemning  facts.  C!on- 
triven  of  fraudulent  schemes  always  en- 
deavor to  clothe  their  work  in  verisimilitude 
to  make  it  effective;  bence  the  completeness 
so  often  encountered  in  the  written  evidence 
supporting  the  various  instrumentalities  em- 
ployed. Notes,  checks,  leases,  contracts,  and 
other  devices  afford  no  protection  when  cir- 
cumstances stamp  them  with  bad  faith. 
Ftaad  has  no  sanctuary,  and  may  be  hunled 
and  destroyed  In  any  of  its  refuges.  Under 
the  facts  disclosed  it  was  essentially  a  ques- 
tion for  the  jury  to  decide  upon  which  side 
lay  the  weight  of  the  evidence,  and,  finding 
any  fraud,  to  determine  its  extent 

PlsJntiff  lays  great  stress  upon  the  point 
that  imder  the  statute  (Rev.  St  1889,  |  4116) 
Simpson  held  a  landlord's  Uen  upon  the  hay 
for  the  rent  of  1901.  The  lien  provided  by 
the  statute  continues  for  a  period  of  eight 
months  after  the  maturity  of  the  obligation 
to  pay  rent  snd  during  the  time  crops  grown 
on  the  premises  that  year  are  not  subject  to 
seizure  under  any  process  issued  in  fHvw 


of  any  other  creditor  of  the  tenant  How- 
ever, a  lien  of  this  kind,  like  any  other  lien 
or  security,  is  but  an  Incident  to  the  debt  it 
secures,  and  stands  or  falls  with  it  If  there 
was  no  bona  fide  indebtedness  for  rent  for  the 
year  1901,  there  was  no  lien.  If  there  was 
a  valid  debt  the  sale  of  the  hay  to  the  land- 
lord In  payment  thereof  merged  the  lesser 
title  under  the  lien  into  the  full  title  of  own- 
ership, and  tbereapon  the  former  became  ex- 
tinguished. Property  burdened  with  a  land- 
lord's lien  may  be  subject  to  a  fraudulent 
conveyance  from  the  tenant  to  the  landlord. 
It  Is  not  on  account  of  the  lien  exempt  as  to 
other  creditors,  but  the  right  of  the  landlord 
to  subject  it  to  payment  of  his  demand  for 
rent  without  interference  is  the  extent  of  his 
Interest  In  the  property.  When  his  lien  ex- 
piree by  limitation,  or  in  the  case  of  payment 
of  his  demand,  either  through  its  enforcement 
against  the  property  by  legal  action  or  by  the 
act  of  the  tenant  the  property,  or  what  re- 
mains of  it  la  subject  to  the  demands  of  other 
creditors.  As  in  the  case  of  other  Hens,  while 
the  one  to  whose  benefit  it  inures  may  use  it 
for  the  lawful  purpose  of  collecting  his  debt 
he  must  not  use  it  for  the  secret  benefit  of  his 
debtor.  From  which  It  follows  that  tt  the 
landlord  outwardly  pretends  to  accept  the 
incumbered  property  at  a  fair  valuation  in 
paymoit  of  the  Uen  debt  but  secretly  agrees 
that  it  is  not  to  be  so  applied,  and  is  to  be 
held  for  the  benefit  of  the  tenant  such  agree- 
ment manifestly  Is  in  fraud  of  the  rights  of 
other  creditors ;  for  it  leaves  the  debt  of  the 
landlord  unpaid  and  recognized  by  the  tenant 
as  a  Just  obligation,  and  gives  to  the  latter 
property  that  should  have  been  used  for  its 
extinguishment  and.  If  not  so  used,  then  ap- 
plied, or  held  subject  to  be  applied,  to  the 
payment  of  his  other  debt& 

It  Is  contended  by  plaintiff  that  when  an 
absolute  conveyance  of  the  property  subject 
to  a  valid  lien,  made  in  full  satisfaction  of  the 
debt  secured,  Is  fraudulent  and  void  as  to 
other  creditors  of  the  lien  debtor,  its  an- 
nullment  at  the  suit  of  a  creditor  prevents 
the  merging  of  the  lien  title,  and  restores  the 
status  that  existed  when  the  pretended  con- 
veyance of  the  full  title  was  made.  From 
which  premise  counsel  argue  that  under  the 
hypothesis  of  a  valid  debt  which  the  Jury, 
onder  the  Instructions,  could  have  indulged, 
the  effect  of  finding  fraud  in  the  sale  of  the 
hay  Is  limited  to  the  conveyance  itself,  and, 
conceding  that  it  is  void  as  to  creditors,  the 
lien  for  rent  was  not  thereby  destroyed,  but 
continued,  to  the  exclusion  of  the  right  of 
any  creditor  to  seize  the  property  under  pro- 
cess issued  on  account  of  his  demand.  Mar- 
tin V.  Tumbaugh,  168  Mo.  172.  64  B.  W. 
615,  is  relied  upon  to  support  this  conten- 
tion. In  that  case  the  court  said:  "Estes 
paid  nothing  when  the  warranty  deed  was 
made.  The  consideration  of  that  deed  was 
the  exact  amount  of  the  principal  and  ac- 
crued Interest  of  the  two  deeds  of  trust. 
Therefore  ESstes  Is  not  now  asking  that  any 
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money  paid  him  to  aid  In  the  frand  or  to 
secure  the  conveyance  be  adjudged  a  lien  on 
the  land,  or  that  he  be  reimbursed  anything 
he  expended  In  the  peri)etratlon  of  the  fraud. 
His  only  claim  Is  that  that  which  was  honest 
before  the  fraudulent  deed  was  made  may  be 
decreed  to  be  honest  after  the  deed  Is  annul- 
led. Courts  will  undo  what  has  been  fraudu- 
lently done  to  restore  the  status  quo  of  the 
parties.  They  will  also  refuse  to  aid  the  par- 
ty to  a  fraud  to  recovw  back  what  be  ex- 
pended In  perpetrating  the  fraud,  so  far  as 
such  a  recovery  would  conflict  with  the  rights 
of  innocent  parties."  This  extract  from  the 
opinion  is  enough  to  show  that  plalntlfrs  posi- 
tion is  not  aided  by  It  In  the  case  In  hand 
the  debt,  with  its  incident,  the  lien,  whether 
valid  or  fictitious,  was  actually  employed  to 
flccomplish  the  fraud,  if  one  was  In  fact  per- 
petrated; while  in  the  case  under  discussion 
an  admittedly  honest  debt,  secured  by  a  deed 
of  trust,  served  only  as  the  consideration  for 
a  warranty  deed  fraudulently  executed. 
Here,  under  defendant's  contention,  It  was 
agreed,  and  the  agreement  fulfilled,  that  Wil- 
liam was  to  receive  the  proceeds  of  the  hay ; 
while  in  the  Martin  Case  there  was  no  under- 
standing that  the  grantor  was  to  receive  any 
part  of  the  value  of  the  land  represented  by 
the  Incumbrance.  Under  the  state  of  facts 
in  the  Martin  Case  it  was  possible  to  Ignore 
the  warranty  deed  and  deal  with  the  parties 
from  the  status  they  occupied  before  it  was 
made,  without  Injury  to  the  rights  of  Inno- 
cent parties;  but  here  the  status  quo  cannot 
be  restored,  for  the  insolvent  William  has  the 
proceeds  of  the  hay,  obtained  by  means  of  the 
fraud  of  his  father  and  plalntitT. 

Under  these  considerations  we  have  reached 
the  conclusion  that  the  Invalidity  of  the  sale 
as  to  creditors  did  not  affect  its  validity  be- 
tween the  parties  themselves,  and,  good  as  to 
them,  the  landlord's  Hen  was  extinguished  by 
merger,  and  the  propwty  thereby  made  avail- 
able to  the  attacks  of  creditors.  The  court 
properly  overruled  the  demurrer  to  the  evi- 
dence, and  the  instructions  given  correctly 
declare  the  law.  We  have  considered  other 
points  made,  and  find  them  to  be  without 
merit 

Judgment  Is  affirmed.    All  concur. 


ECKHABD   V.    ST.    LOUIS    TRANSIT   00. 

<Supreme  Court  of  Missouri,  Division   No.   2. 
Oct  25,  1905.) 

1.   STBEET    RAII.B0AD8— CBOSSIRO    AOCIDBNT— 

Neouoence. 
Where  the  car  by  which  deceased  was 
killed  as  he  was  passing  over  a  street  crossing 
approached  at  a  speed  of  from  20  to  25  miles 
an  hour,  in  violation  of  a  city  speed  ordinance 
limiting  the  speed  of  cars  to  10  miles  an  hour 
at  Che  lAace  of  the  accident,  passing  a  car 
going  in  the  opposite  direction,  and  deceased 
was  struck  just  as  he  was  leaving  the  track, 
so  that  it  was  Inferable  that,  if  the  car  had 
been  running  at  a  proper  rate  of  speed,  deceased 
would    have    sacceeded    in   creasing    ahead    of 


the  ear,  the  question  of  defendant's  negligence 
is  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  wL  44, 
Cent  Dig.  Street  Railroads,  |  257.] 

2.  Same— Obsxbvahcb    of    OBOUfAROB—PBE- 

SUltPTIONS. 

Deceased,  who  was  killed  by  a  street  car 
at  a  crossing,  bad  a  right  to  presnme,  in  at- 
tempting to  cross  ahead  of  the  car,  that  it 
would  bie  run  in  ol>edience  to  a  city  speed  ordi- 
nance. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Street  Raih-oads,  K  204,  210-215.] 

8.  Sake  — "Look  and  Listen"  —  PaEsnitp- 

TIONS. 

In  an  action  for  death  in  a  collision  be- 
tween deceased  and  a  street  car  at  a  crossing, 
it  would  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  deceased  looked 
and  listened  before  attempting  to  cross  in  front 
of  the  car.  and  that  he  was  in  the  exercise  of 
proper  care. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Street  Railroads,  {{  227,  228.] 

4.   SaUB— CONTBIBUTOBT     NEOLIOBNCB— QOES- 
TIOIT  rOB  JlTBT. 

In  an  action  for  death  of  a  pedestrian  in 
a  collision  with  a  street  car  at  a  crossing,  evi- 
dence held  to  require  snbmission  of  the  ques- 
tion of  deceaseds  contributory  negligence  to 
the  Jury. 
0.  SaIOC — ^PBESUlfFnOITS. 

A  motorman,  while  operating  a  street  car 
over  a  ctosslng,  though  entitled  to  presnme  tliat 
a  person  approaching  the  track  will  stop  be- 
fore undertaking  to  cross,  so  long  as  there  is 
nothing  in  the  conduct  and  actions  of  the  per- 
son to  indicate  the  contrary  to  a  man  of  cvdi' 
nary  prudence,  on  the  observance  of  conduct 
and  actions  Justifying  such  contrary  conclusion, 
is  bound  to  pursue  such  course  In  the  operation 
of  the  car  as  he  would  If  he  was  in  fact  aware 
that  the  p«w>n  was  going  to  get  on  the  tradL 
[Ed.  Note. — For  cases  in  point  see  voL  44. 
Cent.  Dig.  Street  Raihroads,  {  197.] 

6.  Tbiai/— Reouest  to   Chabos— Otbxb   Ir- 
stbuctions. 

It  Is  not  error  for  the  court  to  refuse  a 
request  to  charge  which  was  covered  by  the 
instructions  given. 

7.  SAIO— iNBTBUOnORS  on  BVIOENOK. 

It  Is  not  error  for  the  court  to  refnae  a 
request  to  cliarge  directing  the  jury  to  consider 
certain  particular  facts  in  reaching  a  conclu- 
sion on  an  ultimate  fact  in  issue. 
&  Stbkbt  Raiiaoaos— Obobsiiio  Aocidbkt— 
Sfbeu  OBniifAROE— Evioxrcx. 

In  an  action  for  death  in  a  collision  at 
a  street  railroad  crossing,  alleged  to  have  been 
caused  by  the  operation  of  the  car  at  an  ex- 
cessive rate  of  speed,  a  city  ordinance  prohibit- 
ing the  operation  of  cars  at  a  greater  speed 
than  10  miles  an  hour  at  the  point  in  question 
was   admissible. 

[Ed.  Note. — For  cases  In  point  see  voL  44, 
Cent.  Dig.   Street  Railroads,  {  230.] 

Appeal  from  St  Louis  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Action  by  Catherine  Eckhard  against  the 
St  Louis  Transit  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  by  plaintiff,  the  widow  of 
Oeorge  F.  Eclthard,  deceased,  to  recover  from 
defendant  $6,000  damages  for  the  negligent 
killing  of  her  husband,  the  said  a«orge  F. 
Ekdchard,  at  the  intersection  of  South  Broad- 
way and  Fillmore  streets.  In  tlie  dty  of  St 
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LotUs,  Mo.,  on  the  afternoon  of  December 
15,  1901.  The  petition  alleges  the  Incorpo- 
ration of  defendant ;  its  operation  of  a  line  of 
street  railway  along  South  Broadway;  that 
South  Broadway  and  Fillmore  streets  were 
open  public  streets  in  the  dty  of  St  Louis; 
that  George  F.  Eckhard  was  the  lawful  hus- 
band of  'plalntUC ;  that  on  the  16th  day  of 
December,  1901,  and  within  six  months  of 
the  filing  of  the  petition,  George  F.  Eckhard, 
the  husband  of  plaintiff,  was  crossing  South 
Broadway  at  the  intersection  of  Fillmore 
street,  when  defendant's  servants  in  charge 
of  its  south-bound  car,  negligently  and  care- 
lessly and  without  using  any  care  to  control 
the  movements  and  speed  of  said  car  or  slow 
up  or  stop  said  car,  caused  and  suffered  said 
'Car  to  run  upon  said  crossing  and  said  street 
at  a  violent,  excessive,  and  negligent  speed, 
knocking  down,  running  upon,  and  dragging 
the  said  George  F.  Eckhard,  and  causing  the 
death  of  said  George  F.  EiCkhard;  that  an 
ordinance  then  in  force  required  defendant's 
motormen  and  conductors  to  keep  a  vigilant 
watch  for  persons  on  foot,  either  upon  de- 
fendant's tracks  or  moving  towards  them, 
and  upon  the  first  appearance  of  danger  to 
stop  the  car  within  the  shortest  time  and 
space  possible;  that  at  the  time  of  the  kill- 
ing of  said  Eckhard  these  duties  on  the  part 
of  defendant's  servants  were  neglected ;  that 
there  was  also  in  force  at  the  time  of  the  ac- 
-ddent  an  ordinance  which  provided  that  a 
car  should  not  be  run  at  a  greater  speed  than 
10  miles  per  hour,  at  the  place  of  the  ac- 
cident, and  that  the  car  was  run  at  a  greater 
rate  of  speed  than  specified  in  said  ordinance, 
to  wit,  20  miles  per  hovr ;  and  that  the  viola- 
tion of  said  ordinance  directly  contributed  to 
cause  the  death  of  said  Eckhard.  The  an- 
swer was  a  general  denial,  and  also  con- 
tained a  plea  of  contributory  negligence,  to 
wit :  "That  the  death  of  plaintiff's  husband 
was  occasioned  by  his  own  carelessness  and 
negligence  in  passing  upon  defendant's  track 
In  close  proximity  to  defendant's  moving  car, 
without  looking  or  listening  for  the  approach 
of  said  car."  To  this  plea  there  was  Inter- 
posed a  general  denial. 

The  testimony  on  part  of  plaintiff  tends 
to  show  the  following  state  of  facts:  That 
plaintiff  is  the  widow  of  George  F.  Ek^hard, 
deceased.  On  Sunday,  December  15,  1901, 
deceased,  who  was  a  night  watchman  at  the 
Missouri  Furnace,  left  his  home  at  the  comer 
of  Michigan  avenue  and  Bates  street  at  about 
5:30  o'clock  In  the  afternoon.  That  be  was 
on  bis  way  to  the  place  of  his  employment  and 
after  reaching  Broadway  proceeded  south  on 
the  west  side  until  he  reached  Fillmore 
street.  That  while  he  was  crossing  Fillmore 
street  on  the  north  crossing  be  was  killed  by 
being  struck  by  the  east  front  end  of  defend- 
ant's southbound  car  just  as  he  was  stepping 
off  of  the  track.  That  Broadway  is  a  north 
and  south  street,  and  Fillmore  is  an  east  and 
west  street,  running  to  the  river,  and  crossing 
Broadway  at  about  6000  south.    That  the  St 


I  Louis  Transit  Company  operates  its  lines 
along  Broadway  at  that  point  and  has  a 
double  track;  the  track  for  the  north-bound 
cars  being  on  the  east  side,  and  the  track 
for  south-bound  cars  being  on  the  west  side 
of  Broadway.  That  there  is  only  one  cross- 
ing from  the  west  to  the  east  side  of  Broad- 
way at  that  point,  and  that  the  crossing  Is 
on  the  north  side  of  Fillmore  street  That 
the  east  and  west  streets  north  of  Fillmore 
street  In  their  respective  order,  beginning 
with  the  one  nearest  Fillmore  street  are 
Ellwood  street,  Dover  street  Caldwell  street. 
Bates  street,  and  Fassen  street  That  there 
is  a  grade  immediately  north  of  Fillmore 
street,  and  that  from  Fassen  street  to  Fill- 
more street  there  is  a  fall  of  about  67  feet 
and  that  in  the  first  block  north  of  Fillmore 
street  there  is  a^all  of  11  feet  and  in  the 
second  block  there  is  a  fall  of  14  feet  That 
the  fall  for  the  two  blocks  Immediately  north 
of  Fillmore  street  is  25  feet  That  from  Fill- 
more street  and  Broadway  a  person  could  see 
north  about  a  block  and  a  half  or  two  blocks, 
and  that  Broadway  Is  straight  from  that  dis- 
tance, and  the  bend  occurs  after  you  pass  that 
distance  north  of  Fillmore  street  The  speed 
of  the  car  was  estimated  by  the  various  wit- 
nesses from  10  to  25  miles  per  hour.  The 
evidence  for  plaintiff  tended  to  show  that 
deceased  stopped  on  the  west  side  of  the 
north  crossing  of  Fillmore  street ;  that  there 
was  a  north-bound  car  on  the  east  trade,  and 
that  after  the  north-bound  car  had  passed 
the  Fillmore  street  crossing  deceased  was 
still  seen  at  the  comer  on  the  west  side  of  the 
crossing;  that  the  bell  of  the  north-bound 
car  was  ringing,  and  that  the  car  had  passed 
over  the  north  crossing  before  deceased  un- 
dertook to  cross;  and  that  the  bell  on  the 
south-bound  car,  which  struck  the  deceased, 
was  not  ringing  as  It  approached  that  cross- 
ing. 

The  facts  as  developed  on  the  part  of  the 
defendant  were  substantially  as  follows : 

Reuben  Staten,  a  witness  for  the  defendant, 
testified  that  he  was  standing  on  the  corner 
of  Broadway  and  Fillmore  streets  on  the 
evening  of  this  accident  He  says  that  he 
was  standing  between  30  and  35  feet  south — 
on  the  south  side  of  the  corner — from  the 
comer,  between  30  and  35  feet  and  while  he 
was  there  he  saw  a  man  undertake  to  go 
across  the  street  and  a  car  ran  over  him. 
At  the  time  he  saw  him  he  did  not  know  who 
the  man  was,  but  ascertained  who  he  was 
directly  afterwards.  This  witness  says,  in 
answer  to  a  question,  that  the  car  was  run 
on  the  plalntUTs  husband  when  he  stepped 
In  the  track ;  that  he  came  from  the  west 
aide  of  the  street ;  that  a  mail  car  was  com- 
ing north  and  there  was  a  passenger  car 
going  south,  and  it  looked  to  him  as  If  ESck- 
hard  thought  he  could  cross.  The  witness 
then  states  that  Eckhard  stepped  out  In  the 
track  and  the  car  ran  over  blm.  The  wit- 
ness does  not  undertake  to  fix  the  length  of 
time  after  the  deceased  stepped-ento  theitrack 

Digitized  by  VjOOQ  l€ 


604 


89  SOUTHWBSTBEN  REPORTER. 


(Ma 


before  the  car  stnu^  bim;  in  answer  to  a 
question,  says  it  was  done  "Just  in  a  Jiffy — 
Just  stepped  out  in  the  track."  He  says 
the  car  was  lighted,  and  that  he,  the  wit- 
ness, was  standing  on  the  south  side  of  Fill- 
more, between  30  and  35  feet  south  of  the 
curbstone  and  on  the  west  side  of  the  car 
track.  It  la  also  stated  by  this  witness  that 
Just  before  plaintiff's  husband  went  onto  the 
track  he  was  looking  right  straight  in  front 
of  him;  didn't  turn  his  head:  "He  looked 
neither  north  or  south.  He  looked  to  me 
as  though  he  was  looking  at  the  mail  car." 
The  mall  car  was  in  the  direction  in  which 
he  was  looking.  This  witness  further  states, 
in  answer  to  questions,  that  before  deceased 
stepped  onto  the  track  the  mail  car  bad  pass- 
ed north.  That  statement  Is  then  qualified, 
by  his  saying  that  the  tw<^  cars  came  almost 
exactly  on  the  crossing  together.  Then  the 
further  statement  Is  made,  in  answer  to  a 
question,  that  when  the  mail  car  passed  north 
Mr.  Eckhard  proceeded  to  cross  the  track, 
and  the  car  struck  him  Instantly.  On  cross- 
examination  of  this  witness  he  is  unable  to 
fix  the  distance  that  the  mail  car  was  beyond 
the  crossing  before  Eckhard  undertook  to 
cross  the  track.  He  says  he  was  looking  at 
the  man  when  the  car  struck  him :  "It  was 
done  BO  quick  a  man  couldn't  Just  tell  how 
far  it  was ;  but  It  seemed  as  though  he  aimed 
to  get  by  before  the  other  car  came."  This 
witness  also  falls  to  fix  the  distance  from 
the  crossing  that  the  south-bound  car,  which 
struck  Bdcliard,  was  when  Eckhard  under- 
took to  cross  the  track,  but  simply  says :  "It 
was  but  a  little  ways  from  the  crossing." 
The  body  of  the  deceased  was  found  on  the 
east  side  of  the  south-bound  track. 

The  testimony  of  Edward  Martin,  the 
motorman,  as  to  how  this  accident  occurred, 
was  as  follows:  "Q.  Now,  tell  the  Jury  in 
your  own  way  Just  how  this  accident  oc- 
curred, at  or  near  Broadway  and  Fillmore 
streets,  on  the  night  of  December  15th,  last. 
A.  Well,  on  the  night  of  December  15th, 
Sunday  evening,  when  I  went  south  about 
6:45  and  got  close  to  Fillmore  street,  I  saw 
a  man  leave  the  sidewalk  and  start  towards 
the  track.  Q.  What  did  you  do?  A.  I  com- 
menced stopping  the  car  and  sounding  my 
gong.  Q.  Did  you  ring  the  bell?  A.  Yes, 
sir;  ringing  the  bell  when  I  was  coming  up 
to  the  street  Q.  Well,  what  did  this  man 
do?  A.  He  Just  kept  walking  right  towards 
the  car  track.  When  I  got  up  within — the 
car  got  within — about  30  feet  of  him,  I 
couldn't  see  that  he  saw  the  car,  and  I  com- 
menced to  holler.  Then  I  reversed  the  car 
when  I  got  about  15  feet  of  him,  and  he 
never  made  any  signs  that  I  saw  that  he 
saw  the  car  until  the  car  got  within  about 
4  feet  of  him,  and  he  tbrowed  his  arms  up, 
and  the  car  struck  him.  Q.  What  do  you 
mean  by  reversing  the  car?  A.  Well,  pull- 
ing your  reverse  lever  back.  Q.  Is  that  a 
more  powerful  agency  than  the  brake?  A. 
Yes,    Bhr.    Q.  Is    that    the    most    powerful 


agency  yon  have  at  your  command  aa  mot- 
orman to  stop  the  car?  A.  Well,  to  make 
a  sudden  stop  it  is.  Q.  You  applied  your 
reverse  power,  did  you?  A.  Yes,  sir.  Q. 
Did  the  car  slide  or  stop?  A.  Well,  the 
track  was  bad — snowy  and  ley  on  the 
track — and  the  car  slid  for  a  ways.  Q.  Yon 
reversed  the  car  before  you  strbcA  tdm? 
A.  Yes,  sir.  Q.  Yon  rang  the  bell,  did  yon, 
when  you  saw  him  approaching  the  track? 
A.  I  was  ringing  the  bell  before  I  saw  him 
approaching  the  track.  Q.  Did  yon  ring  it 
after  you  saw  him  walking  towards  the 
track?  A.  Yes,  sir.  Q.  Did  he  look  in  the 
direction  of  your  car  before  he  went  upon 
the  track?  A.  No,  sir;  he  never  looked  to- 
wards my  car  that  I  could  see.  Q.  Was  it 
possible  for  you  to  stop  your  car  after  you 
saw  he  was  going  upon  the  track?  A.  No, 
sir;  it  wasn't.  Q.  Before  you  stmck  bim? 
A.  No,  sir;  it  wasn't  Q.  Was  it  a  down 
grade  there?  A.  Yes,  sir.  Q.  How  fast 
were  you  running  at  the  time  of  the  ac- 
cident and  Just  prior  to  It?  A.  Well,  to  the 
best  of  my  knowledge  it  would  be  10  miles 
an  hour.  Q.  And  you  were,  about  the  time 
yon  came  to  Fillmore  street,  going  south? 
A.  Yes,  sir.  Q.  Where  was  Eckhard  with 
reference  to  the  crossing  when  the  car 
struck  him?  A.  He  was  on  the  sonth  aide. 
Q.  What  position  with  reference  to  the  two 
rails  of  the  south-bound  track?  What 
position  was  he  with  reference  to  the  two- 
rails?  A.  Well,  he  was  walking  right 
straight  across  them — as  near  straight  across 
as  I  could  see.  Q.  Was  your  car  liglited? 
A.  Yes,  sir." 

Upon  cross-examination  this  witness  was 
unable  to  state  within  what  number  of  feet 
this  car  could  have  been  stopped  running  at 
10  miles  an  hour  in  the  condition  of  the 
track  on  that  night  except  to  say  that  he 
guessed  it  could  have  been  stopped  within 
about  60  feet  On  further  cross-exami- 
nation he  testified  as  follows:  "Q.  It  was 
the  east  front  end  of  your  car  that  struck 
him,  wasn't  it?  A.  Yes,  sir;  it  was  the 
left  east  front  Q.  Yon  testified  which  of 
the  comers  it  was;  It  was  the  left  front  end 
of  your  car?  A.  Yes,  sir.  Q.  It  was  the 
east  front  end  as  yon  were  going  south? 
A.  Yes,  sir.  Q.  And  he  was  on  the  east- 
ernmost rail  of  the  south-bound  track  as  yoa 
struck  him?  A.  Yes,  sir;  one  more  step 
and  be  would  have  been  across.  Q.  Now 
tell  us,  if  yon  please,  what  your  testimony 
was  before  the  coroner's  Jury,  so  far  as  the 
number  of  feet  ahead  of  your  car  Eckhard 
was  at  the  time  you  first  saw  him.  •  •  • 
Q.  Yon  testified  that  you  were  going  sootb 
at  Broadway  and  Fillmore  streets  and  saw 
a  man  SO  feet  ahead  and  rang  and  shouted, 
is  that  correct?  A.  Yes,  sir.  Q.  You  didn't 
see  him  60  feet  ahead,  yon  saw  bim  about 
80  feet  ahead?  A.  I  wouldn't  say  now; 
whatever  I  remembered  then— whatever  I 
said  then — ^was  right  Q.  That  was  nearer 
right  than  it  is  to-day?    A- No^  jrtK  anjr- 
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thing  I  say  to-day  Is  right,  so  far  as  I  know. 
Q.  Did  yon  see  him  at  any  time  before  he 
got  on  the  track?  A.  Yes,  sir.  Q.  Did  yon 
see  him  coming  towards  the  track?  A. 
Yes,  sir.  Q.  How  far  away  from  him  were 
yon  at  the  time  you  saw  him  coming  to- 
wards the  track?  A.  That  I  couldn't  say  to- 
day. Just  how  far  away  from  blm  I  was, 
but  not  very  far.  Q.  Yon  were  SO  feet 
away  from  him  after  you  saw  him  on  the 
track?  A.  No,  sir;  I  wasn't  Q.  You  said 
before,  the  car  was  going  south  on  Broad- 
way and  Fillmore,  and  you  saw  a  man  30 
feet  ahead  and  rang  and  shouted.  Was  that 
after  he  was  on  the  track?  (Objected  to, 
unless  the  question  Is  put  to  the  witness  as 
It  was  at  the  coroner's  office.)  Q.  (reading 
from  testimony  taken  at  the  coroner's  office). 
'Tell  the  Jury  what  you  know  about  the 
death  of  Mr.  Eckhard,'  and  your  answer 
was,  'When  I  went  south  at  Broadway  and 
Fillmore  street  I  saw  a  man  crossing  the 
street  about  30  feet  In  front  of  me  and 
sounded  my  gong  and.  shouted,  but  could 
not  make  him  bear  me  and  struck  him.' 
Is  that  correct?  A.  When  I  first  saw  him 
he  was  walking  towards  the  track,  but  I 
was  not  30  feet  away  from  him  when  he 
got  on  the  track;  I  want  you  to  understand 
that.  I  wasn't  30  feet  away  from  him. 
Q.  Well,  how  far  was  Eckhard  from  the 
curb  when  you*  first  saw  him?  A.  From 
where?  Q.  From  the  curb  at  the  sidewalk? 
A.  Well,  I  couldn't  say  that  exactly,  how 
far  he  was;  he  was  between  the  sidewalk 
and  the  track.  Q.  And  you  are  positive  he 
was  on  the  south  crossing,  are  you?  A.  Yes, 
sir;  I  am.  Q.  Now,  let  me  ask  you,  Mr. 
Martin,  don't  you  know,  as  a  matter  of  fact, 
that  there  Is  no  crossing  on  Broadway  from 
the  west  side  to  the  east  side  on  the  south 
side  of  Fillmore  street?  A.  I  know  that 
Fillmore  does  not  cross  Broadway,  but  It 
comes  up  to  Broadway.  Q.  What  Is  that? 
Do  you  say  Fillmore  doesn't  run  beyond 
Broadway?  A.  No,  s.lr;  it  doesn't  Q.  It 
runs  np  to  Broadway?  A.  Well,  now  look 
here —  Q.  Let  us  get  the  fact.  A.  Yes,  sir; 
that  is  what  I  am  trying  to  tell  you.  Now, 
I  am  not  much  acquainted  with  It,  only 
know  when  I  got  there  with  the  car,  riding 
on  a  car,  when  I  got  to  Fillmore  street.  I 
struck  the  man  with  the  car  at  the  south 
crossing  of  it;  that  is  what  I  know  about 
Fillmore.  Q.  Does  Fillmore  run  through  to 
the  river  at  that  point  or  not?  A.  I  can't 
say  now.  It  has  been  quite  a  while  ago. 
Q.  Isn't  it  a  fact  that  there  is  no  crossing 
on  the  south  side  of  Fillmore  street  from 
Broadway  on  the  west  side  to  the  east  side? 
A.  Now  a  year  ago  It  was  that  happened, 
and  I  could  have  told  you;  I  wouldn't  say 
it  now;  It  is  quite  awhile,  and  I  ain't  been 
down  on  Broadway  since,  and  I  don't  re- 
member. Q.  You  are  positive,  however, 
tbat  the  man  was — that  you  first  saw  him 
Then  yon  were  some  SO  feet  of  him,  are  you? 


A.  No,  air;  I  wouldn't  say  80  feet,  trat 
something  like  that" 

Martin  Dougherty,  a  witness  for  the  plain- 
tiff, testified  that  Mr.  Martin,  the  motorman, 
told  him  that  Mr.  Eckhard  was  not  very  far 
from  him  when  be  first  saw  blm,  about  10  or 
12  feet ;  he  was  stepping  right  on  the  tra<^ 
and  as  soon  as  he  saw  him  he  tried  to  re- 
verse his  car  and  the  car  strudc  him.  Mra. 
Price  and  her  daughter  were  Introduced  by 
defendant,  who  corroborated  the  motorman 
as  to  the  ringing  of  the  bell  from  the  time  he 
left  EUwood  street  on  down  the  hill  until  the 
accident  happened.  Defendant  then  offered 
In  evidence  certain  parts  of  the  testimony  of 
Koehl«r,  Lalley,  and  Berry,  taken  at  the 
coroner's  Inquest,  for  the  purpose  of  contra- 
dicting those  witnesses  who  testified  for  the 
plaintiff  upon  the  trial  of  this  cause. 

Defendant  at  the  close  of  the  testimony  on 
the  part  of  the  plaintiff,  requested  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evi- 
dence, directing  the  Jury  to  find  the  Issues 
for  the  defendant  which  was  by  the  court 
overruled.  This  request  was  again  renewed 
at  the  close  of  all  the  testimony  in  the  cause 
and  was  again  by  the  conrt  denied. 

The  instructions  given  by  the  court  were 
as  follows : 

"No.  1.  If  the  Jury  find  and  believe  from  the 
evidence  that  Fillmore  street  and  Broadway 
were,  on  December  16,  1901,  open,  public 
streets  within  the  dty  of  St  Louis;  and  if 
the  Jury  fnrther  find  and  believe  from  the 
evidence  tliat  at  said  time,  the  defendant 
operated  an  electric  railway  along  and  upon 
Broadway,  was  using  the  tracks,  and  owned 
and  operated  the  railway  car  mentioned  in 
the  evidence,  for  the  purpose  of  transporting 
persons  for  hire  from  one  point  to  another  in 
said  dty,  and  that  on  sbld  day  George  F.  Ejck- 
hard  was  the  husband  of  plaintiff,  that  plain- 
tiff's said  husband  was  at  said  date  crossing 
from  the  west  to  the  east  side  of  Broadway 
at  Its  Intersection  with  Fillmore  street  and 
that  while  he  was  so  crossing,  defendant's 
south-bound  car  run  upon  said  crossing  and 
street  at  a  violent  excessive,  and  negligent 
speed,  knocking  down,  nmnlng  upon,  and 
dragging  the  said  George  F.  Eckhard  and  In- 
juring him  to  such  an  extent  as  to  cause  his 
death;  and  if  the  Jury  fnrther  find  and  be- 
lieve from  the  evidence  tliat  defendant's 
agents,  servants,  and  employes  in  charge  of 
and  operating  said  car  either  saw,  or  by  keep- 
ing a  vigilant  watch  for  persons  moving  to- 
ward the  track  upon  which  said  car  was  be- 
ing propelled  could  have  seen,  said  Ek:khard 
moving  toward  and  across  said  track,  and  in 
danger  of  Injury,  and  that  after  seeing  said 
EiCkbard  moving  towards  and  upon  said  trade, 
or,  after  they  could  have  seen,  by  keeping  a 
vigilant  Watch  as  aforementioned,  defendant's 
agents,  servants,  and  employte,  or  either  of 
them,  could,  by  stopping  said  car  within  the 
shortest  time  and  space  possible  under  the  cir- 
cumstances, have  averted  said  injury,  and  neg- 
lected so  to  do;  and  if  the  Jury  fnrther  find 
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and  belieTe,  from  the  evidence,  that  said 
George  F.  Eckhard  exercised  ordinary  care 
and  prudence  in  walking  towards  and  across 
said  track — ^then  yonr  verdict  sliould  be  for 
tbe  plaintiff. 

"No.  2.  The  court  instructs  the  jury  that, 
if  you  find  and  believe,  from  the  evidence, 
that  Fillmore  street  and  Broadway  were,  on 
December  15,  1901,  open,  public  streets  In  the 
city  of  St  Louis,  and  that  at  said  time  the 
defendant  owned  and  operated  an  electric 
railway  running  north  a])d  south  along 
Broadway,  for  the  purpose  of  transporting 
persons  for  hire  from  one  point  to  another 
in  said  dty,  and  was  using  the  tracks,  and 
owned  and  operated  the  railway  car  mention- 
ed in  the  evidence,  and  that  on  said  day 
George  F.  Eckhard  was  the  husband  of  plain- 
tiff; and  if  yon  further  find,  from  the  evi- 
dence, that  plaintiff's  husband  was  at  said 
date  crossing  Broadway  at  the  intersection 
of  Fillmore  street,  and  that  while  he  was  so 
crossing  he  was  knocked  down,  run  upon, 
and  dragged  by  the  car  mentioued  in  the  evi- 
dence, and  injured  to  such  an  extent  as  to 
cause  his  death ;  and  if  you  further  find  and 
believe,  from  the  evidence,  that  said  George 
F.  Eckhard  exercised  ordinary  care  and  pru- 
dence In  stopping,  looking,  and  listening  for 
the  approach  of  said  car,  before  walking  on 
and  crossing  said  track,  and  that  defendant's 
agents,  servants,  and  employes  in  charge  of 
and  operating  said  car,  either  saw,  or  by  the 
exercise  of  ordinary  care  on  their  part  could 
have  seen,  said  E}<^bard  moving  towards  and 
across  said  trades,  and  that  after  seeing  said 
Ek^khard,  or  after  by  the  exercise  of  ordinary 
care  they  might  have  seen  said  Elckhard,  they 
could  hare  stopped  said  car  In  time  to  have 
avoided  said  Injury,  and  neglected  so  to  do^ 
then  your  verdict  should  be  for  plaintiff. 

"No.  S.  The  court  instructs  the  jury  that 
by  'ordinary  care'  is  meant  such  care  as  an 
ordinary  prudent  man  would  use  under  like 
circumstances.  And  the  court  further  in- 
structs you  that  the  law  presumes  that  Ek^- 
bard  was  using  ordinary  care  at  the  time  of 
the  accident,  and  the  burden  of  proving  the 
want  of  such  care  rests  upon  defendant. 

"No.  4.  If  the  jury  find,  from  the  evidence, 
the  plaintiff  is  entitled  to  recover,  you  will 
assess  her  damans  in  the  sum  of  $6,000." 

To  the  giving  of  each  of  which  instructlona 
defendant  at  the  time  expected. 

Defendant's    Instructions    given : 

"No.  1.  If  you  find  from  the  evidence  that 
the  deceased  was  walking  along  and  upon 
Broadway  street  for  the  purpose  of  crossing 
defendant's  track  In  said  street,  then  it  was  the 
duty  of  the  deceased,  while  approaching  de- 
fendant's street  car  track,  to  look  In  the  di- 
rection from  which  the  car  was  approaching, 
and  also  to  listen  for  the  purpose  of  ascer- 
taining whether  a  car  was  approaching  or 
not ;  and  if  he  found  from  such  means  that  a 
ear  was  approaching  so  near  as  that  there 
was  danger  of  a  collision,  then  it  was  de- 
ceased's duty  to'  stop  before  going  upon  the 


track,  and  to  let  the  car  pass  without  Inter- 
ference or  delay.  If  the  jury  find  from  the 
evidence  that  the  deceased  failed  to  look  or 
to  listen,  or  that  If  he  did  look  and  listen 
that  he  failed  to  heed  what  he  saw  or  beard, 
and  that  the  situation  was  such  tliat  by  look- 
ing or  listening  he  might  have  seen  or  heard 
the  approach  of  the  car  in  time  to  have  avoid- 
ed the  accident,  and  that  be  failed  to  do  so. 
and  that  such  failure  directly  contributed  to 
causing  deceased's  injury  and  death,  then  the 
plaintiff  cannot  recover,  and  yonr  verdict 
must  be  for  the  defendant 

"No.  2.  While  the  burden  of  proof  is  upon 
the  defendant  to  establish  its  plea  of  contrib- 
utory negligence  upon  the  part  of  the  de- 
ceased, yet  this  does  not  relieve  the  plaintiff 
from  establishing  by  a  preponderance  or  the 
greater  weight  of  the  evidence  that  the  sole 
cause  of  deceased's  injury  was  the  negligence 
of  the  defendant's  agent,  as  defined  in  the  other 
Instructions,  and,  notwithstanding  defendant's 
'  plea  of  contributory  negligence,  that  the  burden 
of  proof  rests  upon  the  plaintiff  throughout  the 
trial  of  the  case;  and  if  the  jury  find  from 
the  evidence  that  the  death  of  the  deceased 
was  caused  by  an  accident  for  which  neither 
party  is  responsible,  or  from  the  combined 
and  concurring  negligence  of  the  deceased 
and  the  motorman  in  the  manner  set  out 
In  the  InstructionB,  then  the  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  most 
be  for  the  defendant 

"No.  3.  The  Jury  are  the  sole  Judges  of 
the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  their  testimony,  and,  in 
determining  the  weight  and  credibility  to  be 
given  to  the  testimony  of  any  witness,  the 
jury  may  take  into  consideration  his  Interest 
in  the  proceeding,  his  attitude  towards  either 
the  plaintiff  or  the  defendant,  and  his  bias 
or  prejudice,  if  any,  all  of  which  are  to  be 
ascertained  from  the  conduct  of  the  witness 
upon  the  stand*;  the  testimony  by  such  wit- 
ness taken  into  consideration  with  all  the 
other  testimony  in  the  case  and  the  physical 
fact  shown  to  exist  And  if  the  Jury  believe 
that  any  witness  has  willfully  sworn  falsely 
to  any  material  facts,  they  may  disregard  all 
or  any  part  of  such  witness'  testimony. 

"No.  4.  Even  if  the  jury  do  find  Crmn  the 
evidence  that  the  motorman  in  charge  of  said 
car  saw  the  plaintiff's  husband  approaching 
the  track  In  front  of  the  car,  the  motorman 
had  the  right  to  assume  and  act  upon  the  pre- 
sumption that  the  plaintUTs  husband  would 
stop  before  going  upon  the  track,  and  was 
under  no  duty  to  attempt  to  stop  the  car  nn- 
tll  he  became  aware  that  the  plalntlfTs  hus- 
l)and  was  going  to  get  on  the  track  in  front  of 
the  car,  or  until  his  conduct  and  actions  would 
have  led  a  person  of  ordinary  prudence  to 
conclude  that  he  was  going  to  do  so." 

The  following  instruction  was  requested  by 
the  defendant,  which  was  by  the  court  re- 
fused: 

"In  determining  whether  or  not  the  de- 
fendant's motorman  in  chaffe^f^|tite    car 
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could  have  stopped  the  car  after  seeliig  the 
deceased  in  tlie  act  of  Koing  upon  the  track, 
the  Jury  will  take  into  consideration  the 
means  at  bis  conunand,  the  condition  of  the 
weather,  and  the  condition  of  the  track ;  and. 
If  the  Jury  believe  from  the  evidence  that 
when  defendant's  motonnan  saw  the  deceased 
about  to  go  upon  the  track  the  motorman 
rang  bis  bell,  reversed  bis  motive  power,  and 
that  notwithstanding  these  facts  be  was  un- 
able to  stop  the  car  owing  to  the  condition  of 
the  track,  then  the  defendant  Is  not  liable,  and 
the  plaintiff  cannot  recover." 

This  cause  was  submitted  to  the  Jury  upon 
the  evidence  and  instructions  of  the  court, 
and  they  returned  a  verdict  for  the  plaintiff 
in  tbe  som  of  $5,000.  Judgment  was  accord- 
ingly entered,  and  from  this  Judgment  de- 
fendant In  due  time  and  form  prosecuted 
this  appeal,  and  tbe  record  is  now  before  ua 
for  consideration. 

Boyle,  Priest  &  Lehmann  and  Oeo.  W. 
Easley,  for  appellant  Rassleur  &  Buder  and 
John  W.  Bensteln,  for  respondent 

FOX,  J.  (after  stating  tbe  facts).  The 
first  and  most  vital  proposition  with  which 
we  are  confronted  In  this  cause  is  the  conten- 
tion of  defendant,  so  earnestly  and  ably 
presented  by  counsel,  that  the  demurrer  to 
tbe  evidence  Interposed,  either  at  tbe  close 
of  plalntifTs  case  or  at  tbe  dose  of  tbe  en- 
tire case,  should  have  been  sustained  and 
the  Jnry  directed  to  return  a  verdict  for  the 
defendant  This  contention  is  based  upon  tbe 
decided  views  expressed  by  counsel  that  de- 
ceased failed  to  look  or  listen  in  approaching 
the  crossing  of  the  street  railway,  hence  was 
guilty  of  contributory  negligence  and  is  not 
entitled  to  recover,  and  it  was  the  duty  of  the 
court,  upon  tbe  facts  disclosed  upon  the  trial, 
to  so  declare.  In  actions  of  this  character, 
where  negligence  is  shown  on  the  part  of  tbe 
railway  company  in  the  operation  of  its  cars 
and  Injury  results  therefrom,  the  plaintiff 
in  snch  actions  is  entitled  to  recover,  unless 
it  is  shown  by  satisfactory  evidence  that 
tbe  party  injured  was  guilty  of  contributory 
negligence.  In  other  words,  where  the  injury 
is  reasonably  and  satisfactorily  accounted 
for,  by  reason  of  negligence  on  the  part  of 
the  defendant,  then  the  burden  rests  upon 
tbe  defendant  to  establish  such  contributory 
negligence  as  wonld  defeat  a  recovery.  It  is 
apparent  that  the  position  of  learned  counsel 
for  appellant  upon  this  proposition,  must 
find  Its  support  upon  the  theory  that  tbe 
facts  developed  at  tbe  trial  established  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. This  leads  us  to  inquire  when  and 
under  what  state  of  facts  is  tbe  court  war- 
ranted tn  declaring,  as  a  matter  of  law,  that 
tbe  party  injured  was  guilty  of  contributory 
negligence? 

Tbe  rules  of  law  applicable  to  this  inquiry 
are  well  settled  In  this  state.  The  issue  of 
contribatoiy  negligence  on  tbe  part  of  tbe 


plaintlfrB  deceased  husband  is  diarply  pre- 
sented In  the  answer  of  defendant  and  the 
replication  of  plaintiff.  It  is  averred  in  tbe 
answer  "that  tbe  death  of  plaintiff's  bus- 
band  was  occasioned  by  bis  own  careless- 
ness and  negligence  in  passing  upon  defend- 
ant's track  in  close  proximity  to  defendant's 
moving  car,  without  looking  or  listening  for 
the  approach  of  said  car";  and  this  plea 
is  denied  by  the  plaintiff.  If  the  facts  bear- 
ing upon  this  issue  developed  at  the  trial 
are  undisputed,  and  reasonable  men  cannot 
differ  in  their  inference  from  such  facts, 
then  it  was  clearly  the  duty  of  tbe  court  to 
decide  that  issue  as  a  matter  of  law.  But 
on  tbe  other  baud,  as  was  said  in  Berry  et 
al.  V.  Railway  Co.  (Mo.)  25  S.  W.  229: 
"When  the  facts  bearing  on  the  issue  are 
disputed,  or  when  they  are  undisputed  but 
admit  of  different  constructions  and  infer- 
ences, it  must  be  left  to  tbe  jury."  Marshall 
v.  Shricker,  63  Mo.  308;  Mauerman  v.  Sie- 
merts,  71  Mo.  101 ;  Charles  v.  Patch,  87  Mo, 
450;  Tabler  v.  Railroad,  93  Mo.  79,  5  S.  W. 
810 ;  Fletcher  v.  RaUroad,  64  Mo.  484 ;  Hubn 
V.  Railroad,  92  Mo.  440,  4  S.  W.  937;  Rail- 
road V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679, 
36  L.  Ed.  485;  Roddy  v.  Railroad,  104  Ma 
234,  15  S.  W.  1112,  12  L.  R.  A.  746,  24  Am. 
St  Rep.  333 ;  Bell  v.  Balbroad,  72  Mo.  50 ;  Na- 
gel  V.  Railroad,  75  Mo.  653,  42  Am.  Rep.  418 ; 
Petty  V.  Railroad,  88  Mo.  306;  Ostertag  v. 
Railroad,  64  Mo.  421.  If  the  facts  as  to  the 
contributory  negligence  complained  of  in  this 
cause  are  undisputed  and  are  not  susceptible 
of  different  constructions  and  inferences,  then 
clearly  it  was  tbe  duty  of  the  court  to  direct 
a  verdict  for  tbe  defendant  But,  on  the, 
other  hand,  as  was  ruled  in  Bueschiug  v. 
St  Louis  Gaslight  Co.,  73  Mo.  219,  39  Am. 
Rep.  503:  "When  the  facts  are  disputed, 
or  the  credibility  of  witnesses  is  drawn  in 
question,  or  a  material  fact  is  left  in  doubt, 
or  there  are  Inferences  to  be  drawn  from 
facts  proved,  the  case,  under  proper  Instruc- 
tions, should  be  submitted  to  the  jury."  Kel- 
ly V.  Railroad,  70  Mo.  609. 

This  leads  us  to  the  consideration  of  the 
facts  developed  at  the  trial  upon  which  this 
cause  was  submitted  to  tbe  jury.  Upon  tbe 
trial  the  ordinances  alleged  in  tbe  petition 
were  introduced  in  evidence;  one  requiring 
defendant's  motorman  and  conductors  to  keep 
a  vigilant  watch  for  persons  on  foot,  either 
upon  defendant's  tracks  or  moving  towards 
them,  and  upon  the  first  appearance  of  dan- 
ger stop  tbe  car  within  the  shortest  time  and 
space  possible;  the  other  providing  that  tbe 
cars  operated  upon  tbe  railway  should  not 
be  run  at  a  greater  speed  than  10  miles  per 
hour  at  tbe  place  of  tbe  accident  As  in- 
dicated in  tbe  statement  of  facts  of  this  case, 
plaintiff's  deceased  husband,  George  F.  Eck- 
hard,  was  a  night  watchman  at  some  business 
place,  and  at  tbe  time  of  this  accident  about 
5:40  in  the  afternoon,  be  was  proceeding  to 
bis  work.    He  went  south  on  Broadway  until 
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he  reached  Fillmore  street  The  darkness  of 
night  was  fast  approaching,  In  fact  at  the 
time  of  the  accident  it  was  Just  about  dark. 
Broadway,  it  seems  from  the  testimony,  Is  a 
north  and  south  street,  and  Fillmore  Is  an 
east  and  west  street,  crossing  Broadway  at 
the  point  of  the  accident.  On  Broadway  the 
defendant  operated  Its  line  of  cars  over  a 
double  track ;  the  track  for  the  nortb-boond 
cars  being  on  the  east  side,  and  the  track  for 
the  south-bound  cars  being  on  the  west  side, 
of  Broadway.  The  testimony  at  least  in- 
dicated that  the  deceased,  after  reaching  Fill- 
more street,  stopped  on  the  west  side  of  the 
north  crossing  of  Fillmore  street.  It  further 
appears  in  evidence  that  there  was  a  north- 
bound car  being  propelled  on  the  east  track, 
and  after  the  north-bound  car  had  passed  the 
Fillmore  street  crossing  deceased  started 
across  to  the  east  side,  and  Just  abont  the 
time  be  reached  the  east  rail  of  the  west 
track  he  was  struck  by  the  east  front  end 
of  the  south-bound  car  and  killed.  Two  or 
three  witnesses  introduced  by  the  plaintiff, 
with  sufBclent  knowledge  and  experience  as 
to  authorize  them  to  testify  as  to  the  speed  of 
this  car,  stated  that  the  car  was  running 
from  20  to  2S  miles  an  hour.  It  is  undisputed 
that  at  that  point  it  was  a  downgrade ;  that 
the  fall  for  the  two  blocks  immediately  north 
of  Fillmore  street,  the  direction  from  which 
this  car  was  coming,  is  25  feet.  There  was 
other  testimony  showing  the  distance  the  car 
ran  after  striking  plaintiff's  deceased  hus- 
band which  strikingly  emphasizes  the  fact 
that  the  car  was  being  operated  at  a  very 
rapid  speed.  Upon  this  showing,  at  the 
dose  of  the  plaintiff's  case,  we  have  confront- 
ing 08  a  state  of  facts  which  at  least  strong- 
ly tends  to  prove  the  careless  and  negligent 
operation  of  the  car  at  the  place  of  the  ac- 
cident, in  violation  of  the  express  provisions 
of  the  ordinances  introduced  in  evidence. 
At  the  point  where  these  negligent  acts  were 
committed,  plaintUTs  husband  was  killed  by 
the  car  operated  in  the  careless  and  negligent 
manner  as  indicated  in  the  showing  made  by 
the  plaintiff.  This  proof,  in  connection  with 
the  presumption  which  the  law  indulges  as  to 
the  care  and  prudence  of  the  deceased  in  ap- 
proaching and  crossing  defendant's  railway 
tracks,  in  our  opinion,  entitled  the  plaintiff 
to  go  to  the  Jury. 

If  the  repeated  and  well-consldered  adjudi- 
cations of  this  court,  announcing  the  doctrine 
as  to  the  presumptions  indulged  in  favor  of 
the  injured  party,  are  to  be  longer  followed, 
then  there  is  no  escape  from  the  conclusion 
that,  upon  the  facts  developed  at  the  close  of 
the  plaintiff's  case,  the  presumption  must  be 
indulged  that  deceased,  in  approaching  and 
crossing  defendant's  tracks,  was  in  the  exer- 
cise of  proper  care.  In  Weller  v.  Railway 
Co.,  164  Mo.,  loc.  cit  1»8,  64  S.  W.  141,  86 
Am.  St  Rep.  692,  it  was  said:  "The  pre- 
sumption must  be  indulged  that  deceased  did 
look  and  listen  before  attempting  to  cross  the 
track;  that  la,  that  he  was  in  the  exercise  of 


proper  care.  Deceased  had  the  right  to  pre- 
sume that  the  defendant  would  obey  the  or- 
dinances of  the  clfy  regulating  the  speed  of 
railroad  trains,  and,  when  this  presumption, 
together  with  the  presumption  that  the  de- 
ceased was  at  the  time  of  the  accident  in  the 
exerdse  of  due  care,  are  indulged,  the  plain- 
tiff -was  entitled  to  recova:,  unless  It  conclu- 
sively appeared  from  the  evidence  adduced 
by  plaintiff,  either  by  the  direct  or  cross-ex- 
amination of  her  own  witnesses,  that  her  de- 
ceased husband  was  guilty  of  negligence  con- 
tributing directly  to  his  own  injury.  Stone 
v.  Hunt,  94  Mo.  475,  7  &  W.  431;  Bueschlng 
v,  St  Louis  Gaslight  Co.,  73  Mo.  219,  39  Am. 
Rep.  603;  Warren  v.  St  Louis  Merchants' 
Exchange,  62  Mo.  App.  157.  And  in  order 
to  overcome  the  presumption  and  to  defeat 
plaintiff's  action.  It  devolved  upon  defendant 
to  show  by  the  weight  of  the  evidence  a  fail- 
ure on  the  part  of  deceased  to  exercise  ordi- 
nary care  to  avoid  the  Injury,  and  that  bis 
fallnre  to  exercise  such  care  was  its  proxi- 
mate cause,  and  so  direct  and  immediate 
that  but  for  the  want  of  such  ordinary  care, 
the  Injury  would  not  have  occurred."  In 
Bueschlng  v.  Gaslight  Co.,  supra.  It  was  aald: 
"The  presumption  of  due  care  always  ob- 
tains In  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  an  Injnry  sustained  by 
him  through  the  alleged  negligence  of  an- 
other." The  rules  of  law  announced  in  the 
cases  above  cited  were  fully  reviewed  by  this 
oourt  as  well  as  the  St  Louis  Court  of  Ap- 
peals, In  the  recent  cases  of  RIska  v.  Railway 
Co.,  79  S.  W.  445,  180  Mo.  1G8,  and  Dietxing 
V.  Transit  Co.  (Mo.  App.)  85  S.  W.  140,  and 
unqualifiedly  approved. 

This  brings  us  to  tbe  consideration  of  tbe 
remaining  proposition  involved  in  tbe  first 
contention  based  upon  the  action  of  tbe  court 
in  overruling  the  demurrer  to  tbe  evidence 
at  the  close  of  tbe  entire  case.  Tbe  position 
of  counsel  for  defendant  cannot  be  main- 
tained upon  this  proposition,  unless  all  tbe 
facts  developed  In  the  trial  of  this  cause, 
upon  a  fair  and  reasonable  consideration  of 
them,  point  Irresistibly  to  but  one  conclusion : 
that,  is,  that  the  plaintiff's  deceased  busbanl 
was  guilty  of  contributory  negligence  in 
approaching  and  crossing  the  tradn  of  tbe 
defendant  If,  upon  due  and  proper  con- 
sideration of  all  the  testimony  introduced  In 
this  cause,  reasonable  men  might  differ  as  to 
the  inferences  to  be  drawn  from  tbe  facts  dis- 
closed by  such  testimony,  and  sncta  facts 
reasonably  admit  of  different  constractions 
and  Inferences,  then  we  take  It  nndw  tbe 
well-settled  rules  of  law  repeatedly  an- 
nounced by  this  court  that  the  question  of 
contributory  negligence  must  be  left  to  tbe 
Jury.  The  testimony  as  offered  by  tbe  de- 
fendant falls  far  short  of  showing  sncb  a 
state  of  facts  as  would  have  autboriied  tho 
trial  court  to  sustain  the  demurrer  to  tbe 
evidence  interposed  by  tbe  defendant  It 
may  be  said  that  in  the  testimony  of  tbe  two 
witnesses,  upon  whose  testimony  ttte  def  eud- 
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ant  must  chiefly  rely  as  supporting  their 
TiewB  npon  this  contention,  Reuben  Stateu 
and  the  motorman,  Martin,  may  be  found 
statements  tending  strongly  to  show  that  the 
deceased  did  not  look  or  listen  in  approacliing 
and  crossing  the  tracks  of  the  defendant,  and 
tliat  upon  getting  on  the  track  he  was  in- 
stantly struck  by  the  car  being  operated  by 
the  defendant's  motorman;  yet,  when  we  ana- 
lyze their  entire  testimony,  it  signally  fails 
to  show,  with  such  conclusiveness  as  the  law 
requires,  as  would  warrant  the  favorable  ac- 
tion of  the  court  upon  the  roQuest  by  the  de- 
defendant  that  the  deceased  was  guilty  of  con- 
tributory negligence.  It  is  true  that  witness 
Staten  says  that  the  deceased  walked  direct- 
ly across  the  track  and  was  looking  directly 
In  front — neither  looking  to  the  north  nor  the 
south.  This  statement,  however,  is  followed 
by  an  additional  statement  which  clearly  in- 
dicates that  he  did  see  the  car  and  was  try- 
ing to  avoid  it  Upon  cross-examination 
this  witness  says :  "It  seemed  as  though  he 
aimed  to  get  by  before  the  other  car  came." 
We  are  unable  to  understand  bow  the  de- 
ceased could  aim  to  cross  over  the  track  be- 
fore the  other  car  came,  unless  he  saw  or 
knew  the  car  was  coming.  This  witness' 
testimony  should  certainly  not  be  construed 
as  showing  conclusively  that  the  deceased 
did  not  look  or  listen  and  did  not  see  the  ap- 
proach of  that  car  that  struck  him.  We  find 
In  his  testimony  the  further  statement  as  to 
the  appearance  of  the  conditions  presented 
to  lilm.  He  says  there  was  a  mall  car  com- 
ing iMK'th  and  a  passenger  car  going  south, 
and  It  looked  to  him  that  Eckhard  "thought 
be  could  cross."  We  are  unable  to  see  why  a 
witness  should  conclude  that  Eckhard  thought 
be  could  cross  if  he  had  no  knowledge  by 
looking  or  listening  that  a  car  was  approach- 
ing. If  he  neither  looked  nor  listened  and 
was  oblivious  to  the  approach  of  any  car,  we 
see  no  reason  why  he  should  entertain  any 
thought  about  It  as  to  whether  he  could 
cross  or  not  The  only  way  it  could  look  to 
the  witness  that  Eckhard  thought  he  could 
cross  was  by  the  action  and  conduct  of  Bck- 
bard  and  the  conditions  presenting  them- 
selves which  would  require  Eckhard  to  give 
tbe  question  thought  as  to  whether  he  could 
cross  or  not  before  the  approaching  car 
reached  him.  Martin,  the  motorman,  first 
states  that  deceased  stepped  Immediately  In 
front  of  the  car  without  looking.  This  state- 
ment Is  afterwards  qualified,  in  answer  to 
this  question :  "Did  he  look  in  the  direction 
of  your  car  before  he  went  upon  the  track?" 
"No,  sir;  he  never  looked  towards  my  car 
that  I  could  see."  In  other  words,  this  wit- 
ness' testimony  simply  amounts  to  this,  that 
so  far  as  he  could  see  he  did  not  observe  the 
deceased  looking  towards  the  car,  and  this 
by  no  means  conclusively  establishes  the 
fact  that  be  did  not  look  and  listen  for  the 
approach  of  the  car.  These  two  witnesses 
In  tbe  course  of  their  testimony  use  other 
very  positive  and  emphatic  phrases  in  respect 
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to  this  accident  such  as  "that  he  stepped 
upon  the  track  and  was  instantly  struck  by 
the  car" ;  howevor,  it  was  the  province  of  the 
jury  to  weigh  the  testimony  of  these  wit- 
nesses and  to  consider  it  in  connection  with 
the  undisputed  physical  facts. 

There  is  one  fact  In  connection  with  this 
accident  about  which  all  the  witnesses  agree: 
That  the  deceased  was  near  the  east  rail  of 
the  tra<^  when  he  was  struck.  The  motor- 
man,  Mr.  Martin,  says  he  was  on  the  east- 
ernmost rail  of  the  southern-bound  trade 
when  the  car  struck  him,  and  that  one  more 
step  and  he  would  have  been  across.  This 
being  true,  it  must  logically  follow  that  when 
he  first  stepped  over  the  westernmost  rail, 
the  car  must  have  necessarily  been  at  least 
some  distance  from  him  and  did  not  instantly 
strike  him.  All  the  testimony  in  this  cause 
makes  it  manifest  that  he  was  not  stricken 
until  he  reached  the  easternmost  rail,  and 
this  fact  emphasizes  the  correctness  of  the 
conclusions  of  the  jury  that  if  they  found 
that  this  car  was  running  20  or  25  miles  an 
hoor  and  did  not  strike  the  deceased  until  he 
was  just  in  the  act  of  stepping  over  the  east 
rail,  that  had  this  car  been  operated  In  ac- 
cordance with  the  provisions  of  the  ordi- 
nance, at  a  rate  of  speed  not  exceeding  10 
miles  an  hour,  the  deceased  would  have  made 
that  last  step  and  his  death  would  have  been 
avoided.  It  was  a  proper  and  l^ltimats 
calculation  for  the  jury  to  indulge  In,  that  if 
the  deceased  had  gotten,  according  to  the 
testimony,  two-thirds  or  three-fourths  of  the 
way  across  this  track  before  this  car  struck 
him,  rimnlng  at  the  rate  of  20  or  25  miles  an 
hour,  if  tbe  speed  had  been  lessened  one-half, 
the  additional  step  mentioned  by  the  motor- 
man  could  have  been  made  by  the  deceased 
and  it  would  not  have  stricken  him  at  all. 
Witness  Staten  says  that :  "It  looked  to  me 
that  Eckhard  thought  he  could  cross  the 
track,  and  it  seems  as  though  Eckhard  aimed 
to  get  by  before  the  other  car  came."  And 
had  this  car  been  running  at  the  speed  limi- 
ted by  the  ordinance,  the  thought  that  he 
could  cross  was  well  founded,  and  doubtless 
his  crossing  would  have  been  in  perfect  safe- 
ty. The  deceased  had  the  right  as  said  in 
the  Riska  Case,  to  presume  that  the  car  was 
not  moving  at  a  greater  rate  of  speed  than 
that  prescribed  by  ordinance,  and,  acting  up- 
on this  presumption,  bad  the  car  been  run- 
ning at  the  speed  he  had  the  right  to  presume 
it  was  there  was  reasonably  sufficient  time 
for  him  to  cross  the  track  in  safety,  it  was 
not  contributory  negligence  for  him  to  at- 
tempt to  do  so. 

However,  it  is  Insisted  by  appellant  that 
the  testimony  of  Staten  and  Martin  tended 
so  strongly  to  establish  contributory  negli- 
gence that  there  is  no  room  for  presumption, 
and  it  was  error  on  the  part  of  the  court  to 
so  instruct  the  jury.  We  are  unable  to  give 
our  assent  to  this  inslstance.  Burgess,  J.,  in 
the  Weller  Case,  very  clearly  and  forcibly 
stated  the  rule  which  Is  strikingly  applicable 
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to  the  evidence  In  this  case.  He  said:  "It 
is  not  sufficient  tbat  the  evidence  on  behalf  of 
the  dei'c^ndant  tended  to  show  that  deceased 
was  guilty  of  negligence  contributing  direct- 
ly to  bis  injury,  but,  before  this  conrt  can  de- 
clare as  a  matter  of  law  tbat  deceased  was 
guilty  of  such  negligence, '  the  evidence  must 
be  substantially  all  one  way,  and  not  such 
that  reasonable  minds  might  dilTer  with  re- 
spect thereto.  This  case,  we  think,  belongs 
to  the  latter  class,  and  was  properly  sub- 
mitted to  the  Jury."  After  a  full  considera- 
tion of  all  the  testimony  in  this  cause  and  the 
legitimate  inferences  that  the  Jury  were  au- 
thorized In  drawing  from  the  facts  developed 
upon  the  trial,  we  are  unwilling  to  say  that 
the  court  should  have  sustained  the  de- 
murrer to  the  evidence. 

Ciomplatnt  is  made  by  appellant  to  the  ac- 
tion of  the  court  in  modifying  instruction  No. 
4  requested  by  the  defendant  We  have  care- 
fully read  the  instruction  as  requested  and 
No.  4  as  given,  in  which  the  modification  la 
made  The  complaint  is  chiefiy  directed  to 
the  terms  employed  in  the  closing  part  of  the 
instruction,  which  limits  the  right  of  the 
motorman  to  assume  and  act  upon  the  pre- 
simiptlon  that  the  plaintiff's  husband  would 
stop  before  going  upon  the  track,  until  he  be- 
came aware  tbat  the  plaintiff's  husband  was 
going  to  get  on  the  track  in  front  of  the  car, 
or  until  His  conduct  and  actions  would  have 
lead  a  person  of  ordinary  prudence  to  con- 
clude that  he  was  going  to  do  so.  There  was 
no  error  In  the  modification  of  this  instruc- 
tion. We  are  of  the  opinion  that.  If  the  con- 
duct and  actions  of  a  party  approaching  a 
railway  track  would  lead  a  person  of  ordi- 
nary prudence,  who  might  be  operating  a  car 
upon  said  track,  to  conclude  that  such  party 
was  going  upon  the  track,  the  right  to  act  up- 
on the  presumption  tbat  the  person  would 
stop  before  going  upon  it  ceases.  A  motor- 
man  had  the  right  to  act  upon  the  presump- 
tion that  a  person  approaching  a  railway 
track  upon  which  he  is  operating  his  car  will 
stop  before  undertaking  to  cross  the  track,  so 
long  as  there  Is  nothing  in  the  conduct  and 
actions  of  the  person  so  approaching  as  would 
indicate  to  a  man  of  ordinary  prudence  that 
he  was  not  going  to  stop,  but  was  going  to 
cross  the  track.  Upon  the  observance  of 
such  conduct  and  actions  on  the  part  of  a 
person  approaching  a  railway  track  as  would 
indicate  that  he  Intended  to  go  upon  the 
track.  It  Is  as  clearly  the  duty  of  the  motor- 
man  to  pursue  such  course  In  respect  to  the 
operation  of  that  car  as  he  would  If  he  was 
In  fact  aware  that  the  person  was  going  to 
get  on  the  track.  This  was  not  an  Improper 
or  unjust  limitation  of  the  rights  of  the  de- 
fendant in  the  operation  of  Its  business,  but 
is  simply  the  requirement  of  the  performance 
of  a  plain  duty  to  the  public,  which  appropri- 
ately manifests  the  high  regard  the  law  en- 
tertains for  the  preservation  of  human  life. 
It  would  be  a  humiliating  confession  upon 
our  system  of  government.  If  the  law  failed 


to  require  the  strict  observance  of  snch  duty, 
under  such  drcomstanceB,  In  the  operation  o( 
a  business  which  is  attended  with  bo  much 
danger  to  the  traveling  public. 

There  was  no  error  In  the  denial  of  the  re- 
quest of  the  defendant  of  instruction  No.  3. 
It  will  sufllce  to  say  tbat  the  subject  of  tbat 
Instruction  was  fully  covered  by  the  other 
Instruction  given  to  the  jnry.  The  attention 
of  the  Jury  had  been  called  by  other  instruc- 
tions to  the  duty  of  the  agents  and  servants 
of  defendant  in  charge  of  and  operating  the 
car,  in  respect  to  the  stopping  of  It  upon  the 
observance  of  plalntifTs  deceased  husband 
being  in  danger  of  Injury ;  and  the  Jury,  un- 
der the  Instructions  given,  though  not  spe- 
cially directed  to  do  so,  were  authorized  to 
consider  all  the  testimony  applicable  to  the 
subject,  which  Included  all  the  condltiona 
and  circumstances  at  the  time  sorronndlng 
the  act  to  be  performed.  Instructions  which 
undertake  to  make  prominent  certain  parts  of 
the  testimony  and  directing  the  Jury  specially 
to  consider  certain  facts  in  reaching  their  con- 
clusions, as  to  the  ultimate  facts  to  be  found, 
have  not  met  with  favor  by  this  court  There 
was  error  In  the  court  refusing  the  request  of 
defendant  directing  the  Jury  to  consider  cer- 
tain particular  facts  in  reaching  a  conclusion 
upon  an  ultimate  fact  to  be  found  by  them. 
Our  attention  upon  this  question  Is  directed 
by  counsel  to  the  case  of  Murray  v.  Transit 
Co.,  176  Mo.  183,  75  S.  W.  611.  That  case  is 
clearly  distinguishable  from  the  case  at  bar. 
The  instructions  requested  and  refused  on 
tbat  case  required  the  Jury  to  find  a  certain 
state  of  facts  which  were  absolutely  neces- 
sary to  entitle  plaintiff  to  recover.  It  was 
not  a  request  directing  the  Jury  to  consider 
certain  facts  In  finding  the  ultimate  facts 
necessary  to  be  found ;  but  it  was  a  require- 
ment of  the  Jury  to  find  the  ultimate  facts 
which  were  necessary  to  give  the  plalntUF 
any  standing  In  court 

Finally,  appellant  complains  that  the  court 
committed  error  in  the  admission  of  the  ordi- 
nances in  evidence.    It  Is  sufficient  to  say 
that  in  view   of  the  recent,  able,  and  ex- 
haustive review  of  this  question  by  Oantt  J-. 
speaking  for  the  court  in  banc,  in  case  of 
Sluder  v.  Transit  Co.  (not  yet  officially  re- 
ported) 88  S.  W.  648,  the  propositions   In- 
volved in   this  complaint  of  &eroT  are    no 
longer  open  questions  In  this  state,  and  this 
contention  must  be  ruled  adversely   to    the 
defendant    Ordinarily    willfulness    In     tbe 
infliction  of  injury,  in  cases  of  this  character, 
should  not  be  attributed  to  those  in  diars*^ 
and  operating  the  railway  system  of  tJiia 
country.    In  this  "dollars  and  cents"  age,  the 
demand  made  by  the  business  public  for  rapid 
transit,  and  the  tendency  to  yield  to  such  de- 
mands, is  readily  understood.    However,  the 
pressing    demands    of   a    grasping    business 
world  can   furnish  no  Justification   for    the 
violation  of  express  provisions  in  state  and 
municipal   law,    safeguarding   the   traveltnii 
public.    The  ordinances  introduced  in    ert- 
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dence  In  tbls  canae  were  enacted  M  a  mie  of 
conduet  for  those  to  wbom  their  provisions 
are  made  applicable;  they  were  enacted  for 
a  -wise  and  noble  purpose,  to  protect  the 
dtlzens  from  Injury;  they  were  enacted  by 
municipal  authority,  to  be  observed  and  not 
violated.  The  facts  In  this  case  emphasize 
the  conclusion  that,  bad  these  ordinances 
been  observed,  this  accident  woald  have  be«i 
avoided. 

The  instructions  given  In  this  cause  fairly 
and  correctly  presented  the  law  covering 
every  feature  of  this  controversy  to  which  the 
testimony  was  applicable ;  and,  finding  no  re- 
versible error,  the  judgment  of  the  trial  court 
should  be  afBrmed,  and  It4a  so  ordered.  All 
c-oncur. 


CITX    OP    ST.    LOUIS    ▼.    LIESSINO. 
(Supreme  Coart  of  MlssonrL    June  28,  1905.) 
1.  Fooo  —  RKOTTUiTino  Sau  —  Stan OAXD  or 

PUBITT— POLiai  POWKB. 

An  ordinance  providing  for  inspection  of 
milk  offered  for  sale,  and  providing  that  it 
<hall  show  on  analysis  not  less  than  seven- 
tenths  of  1  iter  cent,  ash,  wbidi  Is,  in  effect, 
the  same  as  fixing  the  amount  of  milk  fats  or 
solid  matter  that  the  milk  most  contain,  nor 
being  manifestly  anreasonable  and  oppressive, 
is  a  proper  exercise  of  the  police  i>ower,  tmder 
the  antbority  delegated  by  the  ci^  charter  to 
inspect  milk,  secure  the  general  health  of  the 
inhabitants  by  necesstuy  measures,  and  pass 
ordinances  expedient  In  maintaining  the  health 
of  the  city. 

-.   SaSEE— iNSPECnOR  BT  ClTT  CHBinST. 

An  ordinance  fixing  the  standard  of  milk 
which  shall  be  offered  for  sale  and  the  method 
liy  which  it  shaU  be  tested  vests  no  unre- 
-itricted  or  arbitrary  power  in  the  city  chemist, 
and  deprives  milk  venders  of  no  constitutional 
rights  by  providing  for  analysis  by  inch  chemist 
of  all  milk  submitted  to  him  ov  tDsjtectors; 
such  analysis  not  being  made  conclusive  against 
milk  venders,  who,  when  prosecuted  for  selling 
in  violation  of  the  ordinance,  are  entitled  to 
have  tests  of  the  milk  made  by  others. 
■3.  Mtthicipai.  Cobpobatiors— Obdinarok»— 
InvAUD  IR  Part. 

The  part  of  an  ordinance  making  it  an 
offense  to  sell  milk  below  a  certain  standard, 
being  severable  and  not  dependent  on  other 
parts,  will  be  sustained,  even  if  other  parts  are 
invalid. 
4.  Same— Tinx. 

All  the  provisions  of  an  ordinance  being 
germane  to  the  one  subject  of  regulating  the 
basiness  of  selling  milk  and  cream,  the  charter 
provision  that  the  subject-matter  be  expressed 
in  the  title  of  an  ordinance  is  satisfied  by  the 
title,  being  an  ordinance  to  license  and  regulate 
'be  sale  of  milk  and  cream,  to  provide  for  the 
inspection  thereof,  and  prescribe  penalties  to 
prevent  the  sale  and  distribution  of  any  but 
pare  milk  and  cream. 
.-,.  Evidence— Sale— Judicial  Notice. 

Judicial  notice  will  not  be  taken  of  ordi- 
nances. 

g.  MuKiciPAi.    Cobpobations— Appointment 
'  OF  Opficeks— Requibements  in  Excess  of 

CHA.BTEB. 

Xeither  the  part  of  an  ordinance  creating 
the  office  of  city  chemist  nor  his  appointment 
in  accordance  with  its  provisions  Is  rendered 
invalid  because  of  the  fact  that  while  the 
cbtirt^T  vests  the  appointing  power  in  the 
taayor,   subject  to  confirmation  by  the  council. 


the  ordinance  requires  the  appointment  to  be 
also  approved  by  the  board  of  health ;  the  other 
valid  steps  in  his  appointment  not  being  affect- 
ed, even  if  such  additiimal  requirement  is  in- 
valid. 
7.  MnNiciPAi,  Cobpobatiors— Police  Reou- 

LATI0R8 — CbXIOHAL     PBOSECCTIOirS — iTXWOBr 
MATION. 

An  information  specifically  advising  defend- 
ant of  the  time,  place,  and  particulars  in  which 
he  bad  violated  an  ordinance  is  sufficiently 
definite. 

In  Banc.  Appeal  from  St  Louis  Court  of 
Criminal  Correction ;  Hiram  N.  Moore,  Judge. 

Prosecution  by  the  dty  of  St  Louis  against 
T.  Liesalng.  From  a  judgment  of  conviction, 
defendant  appeals.    Affirmed. 

B.  F.  Stone,  for  appellant  Omm.  W.  Bates 
and  Wm.  F.  Woemer,  for  respondent 

GANTT,  J.  This  is  a  prosecution  by  the 
dty  of  St  Louis  against  the  defendant  for 
violation  of  section  18  of  Ordinance  20,808 
of  said  dty.  The  defendant  was  fined,  and 
appealed  to  the  St  Louis  court  of  criminal 
correction.  The  third  count  In  the  Informa- 
tion is  as  follows:  "It  Is  further  charged 
that  T.  Llesslng,  the  defendant  aforesaid,  on 
the  14th  day  of  January.  1903,  and  on  divers 
other  days  and  time  prior  thereto,  did,  op- 
posite 8027  8.  Broadway,  In  the  dty  of  St 
Louis  and  state  of  Mlssotiri,  then  and  there 
control,  carry,  and  expose  for  sale  milk,  which 
said  milk  did  show  on  analysis  less  than 
seven-tenths  of  one  per  cent  ash;  the  said 
ash  being  estimated  by  weighing  the  residue 
after  incineration  of  the  total  solids  at  a  dull 
red  beat  until  all  the  organic  matter  had  been 
destroyed.  Contrary  to  the  ordinance  in  such 
cases  made  and  provided." 

A  motion  was  made  by  the  defendant  to 
quash  this  Information  on  12  difl^erent 
grounds,  as  follows:  "(1)  Because  the  state- 
ment filed  herein  against  the  defendant  char- 
ges the  defendant  with  no  violation  of  the 
dty  ordinance.  (2)  Because  the  charge  here- 
in contained  tn  said  statement  Is  so  Indefinite, 
vague,  and  uncertain,  and  that  no  valid  judg- 
ment can  be  rendered  under  the  same  against 
the  defendant.  (3)  Because  the  ordinance  up- 
on which  the  prosecution  is  based  and  predi- 
cated Is  unconstitutional  and  void,  in  that  it 
is  repugnant  to  the  provisions  of  section  28, 
art.  4,  of  the  Constitution  of  the  state,  and 
also  of  section  18,  art  3,  of  the  charter  of 
the  dty  of  St  Louis,  In  that  said  ordinance 
contains  more  than  one  subject  and  the  sub- 
ject-matter of  said  ordinance  Is  not  clearly 
expressed  in  the  title  to  the  same.  (4)  Be- 
cause said  ordinance  is  unconstitutional  and 
void  for  the  reason  that  the  same  is  unreason- 
able In  the  provisions,  and  it  Is  practically 
Impossible  to  comply  with  and  enforce  the 
same.  (5)  Because  said  ordinance  is  miconstl- 
tutlonnl  and  void  for  the  reason  that  it  is 
repugnant  to  section  4,  art.  2,  and  section 
30,  art  2,  of  the  Constitution  of  this  state,  in 
that  it  deprives  the  defendant  of  his  natural 
rights  to  liberty  and  enjoyment  of  the  gains 
of  his  own  industry  and  of  his  property  and 

Digitized  i 


C12 


8d  SOUTHWESTERN  REPORTER. 


(Ma 


liberty  without  dae  process  of  law.  (6)  Be- 
cause the  ordinance  Is  unconstitutional  and 
Told.  In  that  it  is  Inconsistent  with  the  stat- 
utes of  this  state.  (7)  Because  said  ordi- 
nance Is  unconstitutional  and  void,  In  that 
It  Is  beyond  the  power  of  the  municipal  as- 
sembly of  the  city  to  enact  the  same.  (8)  Be- 
cause said  ordinance  la  unconstitutional  and 
void.  In  that  the  charter  of  the  dty  of  St 
Louis  contains  no  express  grant  to  the  munic- 
ipal assembly  of  the  city  to  enact  the  same. 

(9)  Because  said  laws  and  ordinance  on  which 
this  prosecution  Is  based  are  void  and  uncon- 
stitutional, in' that  they  were  enacted  under 
and  contain  an  unlawful  delegation  of  power. 

(10)  Because  the  laws  and  ordinance  In  ques- 
tion are  void  and  unconstitutional.  In  that 
they  are  a  class  legislation  and  provide  for 
taxation  under  the  form  and  name  of  a  li- 
cense. (11)  Because  said  ordinance  as  a 
whole  is  void  and  in  violation  of  section  28, 
art  3,  of  the  charter  of  St  Louis,  In  that 
sections  27  and  29  of  said  ordinance  are  In 
conflict  with  the  general  ordinance  of  a  prior 
date,  to  wit  article  9,  c  11,  of  Ordinance  19- 
991,  which  ordinance  has  not  been  repealed 
In  express  terms  by  the  ordinance  under 
which  this  prosecution  Is  brought  (12)  Be- 
cause said  ordinance  Is  void  and  unconsti- 
tutional for  the  reason  that  it  Is  repugnant 
to  section  1,  art  14,  of  the  amendments  of 
the  Constitution  of  the  United  States,  in  that 
It  deprives  the  defendant  of  his  liberty  and 
property  without  due  process  of  law,  and 
denies  to  him  the  equal  protection  of  the 
law." 

Section  18  of  Ordinance  20,808  of  the  dty 
of  St  Louis  Is  as  follows:  "Sec.  18.  No 
milk  shall  be  sold,  kept  ottered  or  exposed 
for  sale,  stored,  exchanged,  transported,  con- 
veyed, carried  or  delivered,  or  with  such  In- 
tent as  aforesaid  be  in  the  care,  custody,  con- 
trol or  possession  of  anyone,  unless  it  show 
on  analysis  not  less  than  3  per  cent  by  weight 
of  butter  fat,  8»/i«  per  cent  solids  not  fat, 
and  seven-tenths  of  1  per  cent,  ash,  of  which 
60  per  cent,  shall  be  Insoluble  In  hot  water. 
Provided,  however,  that  In  contested  analysis 
of  milk  condensed  under  this  ordinance,  but- 
ter fat  shall  be  estimated  gravlmetrlcally  by 
the  Adams  paper  coil  process ;  total  solids  by 
evaporation,  and  non-fatty  solids  by  dlfFer- 
aice  between  total  solids  and  butter  fat,  and 
ash  by  weighing  the  residue  after  Incineration 
of  total  solids  at  a  dull  red  heat  until  all 
the  organic  matter  is  destroyed.  Any  one  vio- 
lating any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  be  puaished  by  a  fine 
of  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars  for  each  and  every 
offense." 

The  testimony  of  Milk  Inspector  Comw 
showed  that  the  defendant  was  on  the  day 
charged  In  the  information  delivering  milk 
In  his  regular  milk  wagon  at  1227  South 
Broadway,  St.  Louis.  The  Inspector  "took 
a  sample  of  milk  from  his  wagon,"  or,  rather, 


In  his  presence,  from  the  customer  to  whom 
he  had  just  sold  the  same,  and  gave  as  a 
reason  why  he  did  not  take  It  from  the  can 
in  the  defendant's  wagon  was  because  the 
defendant  dumped  some  cream  into  the  can 
before  the  Inspector  could  get  a  chance  to 
take  a  sample  out  of  the  can.  This  sample, 
with  proper  precaution  to  preserve  same  in 
proper  condition,  was  turned  over  to  the  city 
chemist  for  analysis  on  the  same  day,  within 
an  hour  or  two.  City  Ch^nlst  Walter  Ber- 
nays  testified  as  to  the  Identity  of  the  sample, 
and  that  it  was  received  by  him  on  the  same 
day  It  was  taken  by  the  Inspector.  Abont 
12  o'clock  he  made  the  analysis,  and  testified 
that  this  milk  contained  ""/loo  per  cent  of 
ash."  Dr.  Bemays  described  the  method 
used  to  determine  the  ash,  as  follows: 
"Weigh  accurately  a  platinum  dish,  add  ap- 
proximately five  cubic  centimeters  of  milk; 
w^h  the  platinum  dish  plus  the  milk  accu- 
rately; that  gives  the  wei^t  of  the  milk; 
evaporate  in  water  both  to  apparent  dryness 
brought  to  constant  weight  thus  determining 
the  total  solids.  The  dish  containing  the 
total  solids  Is  placed  in  a  larger  nickel  dish, 
and  the  whole  heated  at  a  low  beat  somewhat 
less  than  a  dull  red,  until  all  the  organic 
matter  Is  destroyed  and  the  ash  perfectly 
white.  I  tested  the  heat  to  see  that  there 
was  no  chloride  of  sodium  and  potassium.  X 
did  this  by  heating  a  weighed  quantity  ot 
pure  sodium  chloride  and  potassium  in  the 
same  manner,  and  ascertained  there  was  do 
loss  of  weight  •  •  *  In  other  words, 
the  method  used  for  determlntng  the  ash  is 
accurate;  then  Is  no  loss."  He  further 
testified  that  there  was  another  method 
known,  which,  however,  "is  a  modification  of 
the  same  method  In  whidi,  before  inclna«- 
tion,  some  nitric  acid  is  added  to  facilitate 
Incineration,  and  that  with  this  ezceptiOh, 
"it  is  the  same  identical  method."  On  cross- 
examination  he  defined  "ash"  to  be  the 
mineral  constituent  of  milk  left  after  all  the 
organic  matter  Is  destroyed  by  incineration. 
He  stated  that  he  followed  the  ordinance  and 
Incinerated  the  total  solids  In  the  analysis  of 
the  sample  of  defendant's  milk  to  a  dull  red 
heat  imtll  all  the  organic  matter  was  de- 
stroyed. He  explained  that  there  were  other 
methods  of  ascertaining  the  amount  of  ash  In 
milk,  but  there  was  no  decided  difference  in 
the  results,  and  that  they  must  give  practi- 
cally the  same  results,  though  there  might  be 
a  very  slight  difference.  He  also  testified 
that  compared  with  the  average  cow's  milt, 
the  amount  of  ash  required  by  the  ordinance 
was  below  the  average.  The  defendant  on 
his  part  called  three  experts,  Gottschalk. 
Rlchter,  and  Reiser.  There  were  some  dis- 
crepancies between  their  testimony  and  that 
of  Dr.  Bemays  on  scientific  points.  Gotts- 
chalk testified  that  other  methods  might  be 
used  than  that  prescribed  by  the  ordinance  to 
determine  the  per  cent  of  ash.  The  one  he 
thought  the  most  reliable  was  a  long  method, 
not  ordinarily  carried  out  <ua  tiiat  account 
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In  bla  opinion,  as  well  as  tbe  other  two  ex- 
perts, the  test  Imposed  by  tbe  ordinance  was 
not  the  best  None  of  them,  however,  testl- 
fled  as  to  any  facts  In  this  case,  nor  did  the 
defendant  call  any  witness  to  contradict  any 
of  tbe  city's  testimony  as  to  the  actual  facts. 

At  the  conclusion  of  the  testimony  the  de- 
fendant asked  an  Instruction  in  the  nature  of 
a  demurrer  to  the  evidence,  which  was  over- 
ruled, and  defendant  excited.  He  then 
prayed  tbe  court  to  give  tbe  following  In- 
structions: "The  court,  sitting  as  a  oourt, 
Instructs  the  court,  sitting  as  a  Jury,  that  tbe 
ordinance  upon  which  tbe  statement  In  this 
case  Is  based  in  unconstitutional  and  void, 
and  for  that  reason  this  suit  cannot  be 
maintained,  and  the  verdict  of  tbe  court, 
sitting  as  a  Jury,  must  be  for  the  defendant." 
"Tbe  court,  sitting  as  a  court,  instructs  the 
court,  sitting  as  a  jury,  that  the  ordinance 
upon  which  the  statement  in  this  case  is 
baaed  la  invalid,  for  the  reason  that  It  la 
unreasonable  as  a  matter  of  law  and  as 
shown  to  be  by  tbe  evidence  in  this  case, 
and  the  court,  sitting  as  a  Jury,  must  find 
and  return  a  verdict  for  tbe  defendant" 
These  were  denied,  and  the  defendant  duly 
excepted.  As  already  said,  tbe  conrt  found 
tbe  dettodant  guilty  of  violation  of  the  ordi- 
nance and  fined  blm  $25  and  costs.  In  due 
time  tbe  defendant  filed  motions  for  new  trial 
and  In  arrest  of  Judgment,  which  were  over- 
ruled, and  exceptions  saved  and  an  appeal 
allowed  to  this  court  This  appeal  is  In  this 
conrt  on  two  grounds:  First  Because  tbe 
dty  of  St  Louis,  a  political  subdivision  of 
tbe  state,  is  a  party  to  tbe  action,  and  second, 
because  tbe  constltutlonallty  of  the  8t  Louis 
mlUc  ordinance  is  directly  challenged  and  in- 
volved In  tbe  determination  of  this  appeal. 

1.  Tbe  ordinance  upon  which  this  prosecu- 
tion is  based  is  challenged  as  unconstitution- 
al on  various  grounds,  and  we  will  endeavor 
to  examine  them  seriatim.  It  Is  first  said 
that  tbe  prodnctlon,  sale,  and  distribution  of 
milk  is  a  legitimate  and  lawful  occupation, 
conducted  as  a  matter  of  right,  and  not  as  a 
privilege,  and  that  unusual  and  arbitrary  re- 
strictions cannot  be  lawfully  Imposed  upon 
It  by  ordinance,  nor  can  harsh,  expensive,  and 
burdensome  provisions  be  enacted  against 
persons  engaged  in  an  Innocent  and  useful 
business,  so  as  to  derive  them  of  the  right 
to  devote  their  property  thereto  and  destroy 
their  freedom  and  liberty.  The  ordinance 
assailed  has  for  its  subject-matter  tbe  in- 
spection of  mtllc  and  cream  and  tbe  regula- 
tion of  the  sale  thereof.  It  Is  obviously  a 
police  regulation  to  guard  against  the  sale  or 
dissemination  of  an  unwholesome  and  in- 
jurious quality  of  milk  and  cream,  and  to 
protect  the  public  against  imposition,  fraud, 
and  dec^tion  as  to  an  article  of  food  al- 
most universally  used  by  tbe  people.  Tbe 
city  of  8t  Louis,  as  has  been  repeatedly  de- 
clared by  this  court,  derives  its  charter  in 
porsnanoe  of  constitutional  provisions,  and 
the  police  powers  delegated  therein  are  con- 


ferred by  tbe  state  upon  tbe  municipality, 
and,  so  long  as  they  are  not  inconsistent  vrith 
the  Constitution  and  laws  of  tbe  state,  they 
are  valid  upon  all  who  come  within  their 
scope  and  authority.  St  Louis  v.  Fischer, 
167  Mo.  654,  67  S.  W.  872.  61  L.  R.  A.  679,  99 
Am.  St  Eep.  614;  Fischer  v.  St  Louis,  194  U. 
S.  361,  24  Sup.  Ot  678,  48  L.  Ed.  1018 ;  Kansas 
City  V.  OU  Co.,  140  Mo.  458,  41  8.  W.  948.  By 
tbe  express  provision  of  section  26,  art  3,  of 
the  charter  of  St  Louis,  authority  is  given 
"for  tbe  Inspection  of  butter,  cheese,  milk, 
lard  and  other  provisions,"  and  "to  secure  tbe 
general  health  of  the  inhabitants  by  any  meas- 
ure necessary,"  and  "to  pass  all  such  ordi- 
nances as  may  be  expedient  in  maintaining 
the  peace,  good  government,  health,  and  wel- 
fare of  the  dty,  its  trade,  commerce  and 
manufactures."  None  of  the  objects  sought 
to  be  secured  by  tbe  charter  are  of  more  im- 
portance than  tbe  health  of  Its  tDhabitants, 
and  ordinances  having  such  in  view  have 
been  often  upheld  as  an  exercise  of  the  police 
power  of  the  state  delegated  to  tbe  city. 
St  Louis  V.  Gait,  179  Mo.  8-18,  77  &  W. 
876)  63  L.  R.  A.  778;  Ferrenbach  v. 
Turner,  86  Mo.  416,  56  Am.  Rep.  487; 
Smith's  Mod.  L.  Mun.  Corp.  I  1322  et  seq.; 
Grossman  v.  Lurman,  192  IT.  8.  189,  24  Sup. 
Ct  234,  48  L.  Ed.  401.  Tbe  provisions  9t  tbe 
federal  Constitution,  invoked  by  appellant, 
were  not  designed  to  interfere  with  the  ex- 
ercise of  the  police  power  by  tbe  states,  and 
they  have  not  shorn  tbe  states  of  their  police 
power  to  regulate  trades  and  occnpationB  so 
as  to  guard  against  injury  to  the  public,  nor  of 
regulating  the  use  of  property  so  as  to  pro- 
hibit that  which  is  injurious  and  dangerous 
to  tbe  community.  St  Louis  v.  Fischer,  167 
Mo.  654,  67  8.  W.  872,  64  L.  R.  A.  679,  99 
Am.  St  Rep.  614;  State  v;  Addlngton,  77 
Mo.  110;  State  V.  Bockstruck,  136  Mo.  335, 
38  S.  W.  317 ;  Powell  v.  Commonwealth,  114 
Pa.  265,  7  Atl.  913,  60  Am.  Rep.  350;  Powell 
V.  Pa.  127  U.  S.  678,  8  Sup.  Ct  092,  1257, 
82  L.  Ed.  253.  Perhaps  on  no  one  subject 
has  this  police  power  been  afilrmed  as  ottem 
as  the  right  to  Inspect  and  regulate  tbe  sale 
of  milk  and  cream.  Numerous  decisions  of 
courts  of  last  resort  sustain  tbe  right  of 
cities  in  safeguarding  the  health  of  their 
citizens  and  In  tbe  prevention  of  deception 
upon  them  by  fixing  a  reasonable  standard 
of  purity,  to  be  scientifically  ascertained,  of 
milk  and  cream  sold  within  their  limits, 
and  prohibiting  the  sale  of  milk  of  tbe 
quality  Inferior  to  that  required  by  such 
municipal  standard.  When  tbe  courts  have 
come  to  deal  with  such  municipal  regulation, 
they  have  announced  the  rule  that,  if  tbe 
article  is  universally  conceded  to  be  so 
wholesome  and  Innocuous  that  the  court  may 
take  Judicial  notice  of  it,  tbe  Legislature 
under  the  Constitution  has  no  right  to  ab- 
solutely prohibit  it;  but,  if  there  is  a  dis- 
pute as  to  tbe  fact  of  its  unwholesomeness 
for  food  or  drink,  then  the  Legislature  can 
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tutlonallf?  of  the  law  is  not  to  be  determined 
upon  a  question  of  fact  In  each  case,  but  the 
courts  determine  for  tbemselves,  upon  the 
fundamental  principles  of  our  Constitution, 
that  the  act  of  the  Legislature  or  municipal 
assembly  is  not  to  be  declared  void  unless 
the  violation  of  the  Constitution  is  so  mani- 
fest as  to  leave  no  room  for  reasonable 
doubt  State  v.  Layton,  180  Mo.  408,  499, 
6t  S.  W.  171,  02  L.  R.  A.  163,  83  Am.  St  Rep. 
487,  and  cases  cited. 

Subject  to  the  foregoing  qnaliflcation,  the 
courts  stai-t  out  with  a  presumption  in  favor 
of  an  act  of  the  General  Assembly  or  the 
municipal  authorities  passed  for  the  regula- 
tion and  inspection  of  food  products.  It  will 
scarcely  be  asserted  that  all  milk  is  so  whole- 
some and  nutritious  that  there  can  be  no 
doubt  In  the  mind  of  the  court  of  its  whole- 
someness.  To  do  so  would  be  to  deny  our 
common  experience  and  to  condemn  legis- 
lation on  this  subject  in  almost  every  state 
in  the  Union.  In  People  v.  Cipperly,  37 
Han,  324,  Learned,  P.  J.,  announced  that  the 
court  could  not  take  Judicial  notice  whether 
milk  below  the  standard  is  or  is  not  unwhole- 
some or  dangerous  to  the  public  health.  In 
that  case  the  defendant  took  tlie  ground  that 
the^^glslature  of  New  York  could  not  nn- 
dei*the  Constitution  prohibit  the  sale  of 
milk  drawn  from  healthy  cows,  which,  in  its 
natural  state,  fell  below  the  standard  fixed 
by  the  act  unless  such  milk  or  articles  made 
from  it  were  In  fact  unwholesome  or  danger- 
ous to  the  public  health.  The  learned  Jus- 
tice asked  the  question:  "Is  that  to  be 
a  question  for  the  Jury?  If  so,  the  court 
must  charge  the  Jury  in  each  case  that  If 
they  find  milk  below  the  standard  to  be  un- 
wholesome, then  the  statute  Is  constitutional ; 
if  they  find  it  to  be  wholesome,  then  the 
statute  is  unconstitutional.  Evidently  a  con- 
stitutional question  cannot  be  settled,  or, 
rather,  unsettled,  in  that  way.  The  consti- 
tutionality would  vary  with  the  varying 
judgments  of  Juries.  Either,  then,  the  Leg- 
islature can  forbid  the  sale  of  milk  below  a 
certain  standard,  or  else  cannot  do  this, 
whether  such  milk  be  in  fact  wholesome  or 
not  If  they  may  fix  a  standard,  they  must 
Judge  whether  or  not  milk  below  that  stand- 
ard is  wholesome.  The  court  cannot  review 
tliat  Judgment."  His  views  were  adopted  by 
the  Court  of  Appeals  in  the  same  case,  in  101 
N.  T.  634,  4  N.  E.  107.  That  it  was  within 
the  legislative  power  he  adds:  "It  may  be 
known  to  the  Legislature  that  certain  kinds 
of  foods  produce  different  degrees  of  rich- 
ness in  milk,  and  It  may  be  known  to  the 
Legislature  that  certain  kinds  of  foods  will 
cause  a  great  flow  of  watery  milk,  and  it 
may  be  known  by  the  Legislature  that  this 
watery  milk  supplied  as  food  to  children 
cheats  them  with  an  appearance  of  nourish- 
n^nt  and  deprives  them  of  that  nutritious 
food  which  they  need.  It  may  be  known  to 
the  Legislature  that  milk  below  the  standard 
which  was  fixed  by  this  law  is  unsuitable  for 


food  and  should  not  be  sold.  At  any  rate, 
all  that  is  a  matter  for  the  Legislatnre." 
And  the  learned  Judge  applies  the  test  tbat 
the  courts  may  declare  a  law  unconstitntiODJi! 
when  it  appears  on  its  face  that  it  is  not 
intended  to  promote  the  public  health  and 
would  have  no  such  results,  bnt  that  a  law 
fixing  the  standard  for  the  purity  of  milk  on 
its  face  is  evidently  Intended  for  the  public 
health,  and,  such  being  the  case  it  was  within 
the  legislative  power  to  enact  it  That  case 
is  in  entire  harmony  with  the  decision  of 
this  court  in  State  v.  Layton.  In  State  v. 
Campbell,  64  N.  H.  402,  13  Atl.  S85,  10  Am.  St 
R^.  419,  a  statute  prohibiting  the  sale  of 
adulterated  milk,  and  providing  that  milk 
should  be  deemed  adulterated,  whenever  it 
showed  on  analysis  over  87  per  cent  water 
or  under  13  per  cent  milk  soUds,  was  sus- 
tained by  the  Snpreme  Court;  and  this, 
though  the  defendant  offered  to  show  that 
pure  milk  from  bis  cows  showed  less  ttiaii 
the  required  solids.  The  court  said:  "The 
statute  tends  to  discourage  the  breeding  of 
a  certain  class  of  cattle  for  the  supply  of  the 
milk  market  The  difficulty  of  guarding 
against  the  adulteration  of  milk  may  have 
influenced  the  Legislature  in  fixing  a  stand- 
ard of  richness.  Practically  it  makes  no 
difference  whethw  milk  is  diluted  after  it 
is  drawn  from  the  cow,  or  whether  it  is  made 
watery  by  giving  her  such  food  as  will  pro- 
duce milk  of  an  inferior  quality,  or  whether 
the  dilution  regarded  by  the  Legislature  as 
excessive  arises  from  the  nature  of  a  partic- 
ular animal  or  a  particular  breed  of  cattle. 
The  sale  of  such  milk  is  a  fraud  which  the 
statute  was  designed  to  sappresa.  It  Is  a 
valid  exercise  of  the  police  power  for  the 
prevention  of  fraud  and  the  protection  of  the 
public  health,  and  Is  constitutioiial.''  And 
the  court  quoted  with  approval  from  learn- 
ed, P.  J.,  in  People  v.  Cipperly,  37  Hun,  321 
In  State  v.  Smyth,  14  R.  I.  100,  61  Am.  Rep. 
344,  a  statute  fixing  the  standard  of  milk  at 
not  ovw  88  per  cent  water,  nor  less  tiian 
12  per  cent  solids,  and  not  less  than  2^. 
per  cent  milk  fats,  and  providing  that  milk 
not  of  that  standard  shall  be  deemed  adul- 
terated was  sustained  by  the  Snpreme  Court 
of  the  state ;  the  court  saying :  "It  is  eqnally 
a  fraud  on  the  buyer,  whether  the  milk  was 
originally  good  and  has  been  deteriorated  b; 
water,  or  whether  in  its  natural  state  it  b 
so  poor  that  it  contains  the  same  proportion 
of  water  as  that  which  had  been  adulterated 
Again,  since  it  may  sometimes  happen,  though 
we  presume  Infrequently,  that  milk  as  It 
comes  from  the  cow  is  below  the  standard  of 
quality,  it  would  be  dlfllcult  to  prove  that  iui 
poor  quality  was  due  to  adulteration,  al- 
though in  a  large  majority  of  cases  sncb 
would  probably  be  the  fact.  By  putting  surb 
milk  in  the  same  category  with  adultera 
ted  milk,  the  prosecution  is  relieved  from 
the  difficulty,"  etc.  It  was  held,  further, 
"that  the  law  was  not  unconstitutional  on 
the  ground  that  It  was  unequal  and  partial 
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In  Its  operation  and  discriminated  in  faTor  of 
owners  of  cows  which  gave  rich  pure  mlllc 
and  against  owners  of  cows  giviug  milk  of 
Inferior  quality," 

Without  repeating  the  reasoning  of  the 
courts.  It  must  suffice  to  say  that  the  same 
principle  is  announced  In  Welgand  t.  Dis- 
trict of  Columbia,  22  App.  D.  C.  550;  State 
▼.  Fonrcade,  45  La.  Ann.  717,  18  South.  187, 
40  Am.  St  Rep.  249 ;  State  ▼.  Dupaquler,  46  La. 
Ann.  577,  16  South.  502,  26  L.  R.  A.  102,  48 
Ann.  St  Rep.  334;  State  t.  Stone,  46  La.  Ann. 
147,  15  South.  11 ;  Deems  v.  Mayor  of  Balti- 
more, 80  Md.  164,  30  Atl.  648,  26  L.  R.  A.  541. 
45  Am.  St  Rep.  339 ;  Blazier  t.  Miller,  10  Hun, 
435;  Norfolk  v.  Flynn,  101  Va.  473,  44  S.  E. 
717,  62  L.  R.  A.  771,  99  Am.  St  Rep.  918; 
State  V.  Smith,  68  Ohio  St  196,  68  N.  E.  1044; 
Commonwealth  v.  Proctor,  165  Mass.  38,  42 
N.  E.  335;  People  v.  Kibler,  106  N.  Y.  821,  12 
N.  £.  796;  State  t.  Schlenker,  112  Iowa,  642, 
84  N.  W.  688.  51  L.  R.  A.  347,  84  Am.  St  Rep. 
360.  So  that  the  validity  and  constitution- 
ality of  the  ordinance  as  a  police  regulation 
in  Its  general  characteristlce  and  Its  general 
Bccqpe  and  purpose  rest  upon  satisfactory  rea- 
sons, as  well  as  upon  the  great  weight  of  au- 
thority in  this  country.  The  specific  pro- 
vision, the  validity  of  which  is  In  question  in 
this  case,  is  that  part  of  section  18  prohibit- 
ing the  sale  of  milk  showing  an  analysis  of 
less  than  seven-tenths  of  1  per  cent,  of  ash. 
This  in  effect  Is  the  same  as  fixing  the  amount 
of  milk  fats,  or  solid  matter,  that  the  milk 
mnst  contain,  which  is  one  of  the  nutritious 
ingredients  in  milk,  and  the  diminution  of 
which  deteriorates  the  quality  of  milk  in  a 
corresponding  degree.  Authorities  above  cited 
are  all  In  harmony  on  the  proposition  that  it 
is  perfectly  competent  in  the  Interest  of  the 
health  of  a  community  to  fix  the  standard  of 
quality,  and  there  is  nothing  unreasonable  or 
oppressive  in  the  ordinance  In  that  respect 
2.  The  specific  objection  to  the  ordinance 
made  by  the  defendant  is  that  it  commits  to 
the  will  of  a  single  officer  perfectly  absolute 
'  power  in  controlling  this  necessary  article  of 
food.  It  may  be  seriously  doubted  wuther 
this  objection  Is  open  for  review  in  the  con- 
dition of  the  pleadings  and  evidence.  Inas- 
much as  section  18  is  the  only  portion  of  the 
ordinance  Involved  in  the  pleadings  or  proof 
or  motion  for  a  new  trial;  but  as  the  case  Is 
thoroughly  briefed  on  both  sides  on  this  prop- 
osition, we  do  not  deem  it  amiss  to  consider 
this  objection  at  this  time.  Referring  to  this 
first  section  of  the  ordinance,  providing  that 
the  inspection  shall  be  placed  In  charge  of  the 
city  chemist  In  connection  with  section  18,  It 
is  plain  that  the  fixing  of  the  legal  standard 
to  which  all  milk  Is  subjected  Is  not  left  to 
the  city  chemist  but  was  adopted  by  the 
municipal  assembly  Itself,  and  not  only  so, 
but  the  method  and  the  standard  by  which 
mlDc  Is  to  be  tested  is  also  fixed  as  a  definite 
rule  of  action  by  which  all  persons  dealing 
In  milk  are  to  be  governed.  Dealers  In  milk 
would  unquestionably  have  a  much  more  valid 


grievance  if  each  case  had  to  be  submitted 
to  the  police  justice  or  a  Jury,  to  determine 
the  standard  of  milk  according  to  their  own 
ideas,  and  making  their  individual  judgment 
a  standard  of  right  and  wrong.  The  ordi- 
nance, as  passed.  Instead  of  leaving  the  stand- 
ard of  milk  to  the  caprice  of  the  city  chemist, 
contains  a  permanent  legal  provision  which 
operates  generally  and  Impartially  for  its  en- 
forcement The  fact  that  the  dty  chemist 
has  charge  with  the  duty  of  analyzing  all 
milk  submitted  to  him  by  the  various  inspect- 
ors in  no  sense  deprives  the  seller  of  milk  of 
any  constitutional  right  It  was  pointed  out 
by  the  Supreme  Court  of  the  United  States  in 
St  Louis  V.  Fisher,  194  U.  S.  361, 24  Sup.  Ct  673, 
48  L.  Ed.  1018,  that  it  was  perfectly  compe- 
tent to  delegate  such  a  power  as  is  conferred 
upon  the  city  chemist  by  this  ordinance  to  a 
single  individual.  In  Wilson  v.  Eureka  City, 
178  U.  S.  32, 19  Sup.  Ct  317,  43  L.  Ed.  603,  an 
ordinance  providing  that  no  person  should 
move  any  building  into  or  upon  any  of  the 
public  streets,  etc.,  without  a  written  permis- 
sion of  the  mayor  or  president  of  the  city 
council  or  any  other  person  a  councilor,  was 
challenged  on  the  ground  that  it  committed 
the  rights  of  the  plaintiff  to  the  unrestricted 
discretion  of  a  single  individual  and  thereby 
removed  them  from  the  domain  of  law,  but 
the  Supreme  Court  of  the  United  States  held 
that  the  ordinance  was  valid  and  was  based 
on  the  necessity  of  the  regulation  of  rights 
by  uniform  and  general  laws,  and  in  Gundllng 
V.  Chicago,  177  U.  S.  183,  20  Sup.  Ct  633, 44  L. 
Ed.  725,  an  ordinance  of  the  city  of  Chicago  au- 
thorizing the  issue  of  a  license  by  the  mayor  of 
the  said  city  to  sell  cigarettes,  and  forbidding 
their  sale  without  license,  was  held  no  viola- 
tion of  the  federal  Constitution,  and  the 
amount  of  the  tax  named  for  the  license  was 
In  the  power  of  the  state  to  fix.  In  that  case 
the  contention  was  that  the  ordinance  vested 
arbitrary  power  in  the  mayor  to  grant  or  re- 
fuse such  license,  and  that  such  arbitrary 
power  was  a  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  but  the  court  held  that  it  was  not  an 
vmusual  case  that  discretion  should  be  lodged 
by  law  In  public  officers  or  bodies  to  grant  or 
withhold  licenses  to  keep  divers  other  places 
for  the  sale  of  spirituous  liquors  and  the  like, 
when  one  of  the  conditions  is  that  the  applicant 
should  be  a  fit  person  for  the  exercise  of  the 
privilege,  and  the  fact  of  such  oCtenses  sub- 
mitted to  the  judgment  of  an  officer  or  board 
named.  Nowhere  in  the  ordinance  before  us 
is  an  analysis  of  the  city  chemist  made  con- 
clusive of  the  quality  of  the  milk  sold  or  offer- 
ed for  sale  by  a  dealer  In  milk,  but  the  partic- 
ular section  challenged  in  this  case  simply 
provides  one  uniform  standard  of  quality  of 
milk  and  for  a  uniform  test  in  case  of  con- 
tested analysis  of  milk  condemned  under  this 
ordinance.  The  owner  of  the  milk  is  in  no 
manner  deprived  of  his  right  to  contest  the 
analysis  of  the  city  chemist;  but  it  is  his 
right  and  privilege,    when   prosecuted   for 
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,  violation  of  this  section,  to  have  his  milk 
tested  by  other  competent  chemists  and  by 
the  same  standard,  so  tbat  it  cannot  be  said 
that  such  dealers  are  deprived  of  the  due  pro- 
cess of  law  In  the  protection  of  their  personal 
rights  or  property.  Shivers  v.  Newton,  46  N. 
J.  Law,  loc.  dt  476,  476.  The  Talidiiy  of 
the  proYlsion  provldloK  for  the  Inspection  of 
milk  violates  no  law  or  constltational  right 
of  the  defendant 

The  registration  fee  exacted  for  the  con- 
ducting of  the  milk  business  In  only  one  dol- 
lar  per  annum,  and  the  occupation  tax  Is  only 
two  dollars  and  a  half  for  each  six  months 
of  the  year,  and  $25  for  wholesalers.  It  Is 
apparent  that  there  Is  nothing  oppressive  In 
the  amount  of  the  registration  fee  or  the  oc- 
cupation tax.  In  State  ▼.  Dnpaquler,  46  La. 
Ann.  S77,  IS  South.  602,  28  L.  a  A.  182,  48 
Am.  St  Rep.  334,  an  ordinance  of  the  city 
of  New  Orleans  requiring  venders  of  milk 
to  the  public  to  furnish  gratuitously,  on  ap- 
plication of  the  sanitary  Inspector,  samples  of 
milk  not  exceeding  one-half  pint  for  inspec- 
tion, and  analysis  was  held  not  unconsti- 
tutional as  forcing  dairymen,  to  furnish  evi- 
dence against  themselves  or  as  taking  private 
property  for  public  use  without  compensation. 
In  that  case  the  decision  in  Com.  v.  Carter, 
182  Mass.  12,  was  freely  quoted  from.  In  the 
latter  case  it  was  held  that  a  statute  of  Mass- 
achusetts authorizing  Inspectors  of  milk  to 
enter  all  carriages  used  in  the  conveyance  of 
milk,  and,  whenever  they  have  reason  to  be- 
lieve any  milk  found  therein  is  adulterated, 
to  take  specimens  thereof  for  the  purpose  of 
analyzing  or  otherwise  satisfactorily  testing 
the  same,  was  constitutional ;  the  court  saying 
private  property  is  held  subject  to  the  exer^ 
else  of  such  public  rights  for  the  common 
benefit  and  In  the  case  of  licensed  dealers 
In  merchandise  the  Injury  followed  by  in- 
spection is  accompanied  by  advantages  which 
must  be  regarded  as  a  su£9cient  compensation. 
Bancroft  v.  Cambridge,  126  Mass.  438.  Such 
a  seizure  of  milk  for  the  purpose  of  examin- 
ation Is  a  reasonable  method  of  inspection, 
and  does  not  require  a  warrant  It  is  a  su- 
pervision under  the  laws  by  a  public  ofiScer  of 
a  trade  which  concerns  the  public  health,  and 
is  within  the  police  power  of  the  common- 
wealth. Com.  V.  Ducey,  126  Mass.  269.  In 
State  ex  rel.  Shivers  t.  Newton,  46  N.  J.  Law, 
469,  it  was  held  that  the  ninth  section  of  the 
act  which  conferred  upon  the  city  inspector 
of  milk  power  to  condemn,  to  pour  upon  the 
ground,  or  return  to  the  consignor  any  milk 
which  he  finds  upon  inspection  to  be  adulter- 
ated, was  constitutional,  and  It  was  further 
held  that  the  provision  as  to  the  analysis  of 
milk«was  not  Intended  to  operate  as  a  rule  of 
evidence  to  be  conclusive  of  the  guilt  of  the 
defendant  in  selling  adulterated  milk,  but  it 
was  simply  Intended  to  prohibit  the  sale  of 
milk  under  a  certain  standard  of  excellency, 
and  this  exercise  of  authority  was  within  the 
police  power  of  the  city. 

3.- The  learned  counsel  for  the  defendant 


has  attacked  various  and  sundry  other  pro- 
visions of  this  ordinance  outside  of  section 
18,  under  which  this  prosecution  was  b^un 
and  has  been  maintained.  Section  18  is 
clearly  severable  from  any  other  provision 
of  this  ordinance  concerning  which  there 
can  be  any  doubt,  and  can  be  enforced  inde- 
pendently of  any  of  the  other  provisions 
attacked.  The  rule  la  well  settled  In  this 
state  that,  where  certain  provisions  of  ordi- 
nances or  law  are  assailed  which  of  them- 
selves are  valid  and  are  severable  tnsm  and 
not  dependent  upon.  Invalid  parts,  the  whole 
enactment  will  not  be  declared  void  because 
of  such  invalid  portions,  provided  this  will  not 
defeat  the  general  object  of  the  enactmoit 
We  must  decline  to  investigate  and  decide 
upon  the  validity  of  various  provisions  of 
this  (H'dlnance  to  which  counsel  have  referred 
us,  because  in  our  opinion  section  18  Is  a 
valid  provision,  and  susceptible  of  enforce- 
ment without  any  reference  to  such  other 
sections  of  the  ordinance.  State  t.  Bock- 
struck.  136  Mo.  335,  88  S.  W.  S17. 

4.  It  la  insisted,  however,  that  this  ordi- 
nance Is  unconstitutional  and  Invalid  tor 
the  reason  that  It  contains  more  than  on» 
subject  and  the  subject-matter  of  said  ordi- 
nance Is  not  clearly  expressed  In  the  title 
of  the  same.  In  City  of  Tarklo  v.  Cook, 
120  Mo.  1,  7,  25  S.  W.  202,  41  Am.  St  Hep. 
678,  It  was  held  that  the  constitutional  pro- 
vision of  this  state,  that  no  bill  should  con- 
tain more  than  one  subject,  which  should  be 
clearly  expressed  in  the  title,  was  intended 
to  apply  only  to  state  legislation,  and  has 
no  application  to  ordinances  of  dtiea;  but 
section  13,  art  3,  of  the  charter  of  St  Louis 
Is  also  Invoked.  Conceding,  as  we  do,  the 
charter  must  control,  it  Is  perfectly  obvious 
we  think,  that  this  ordinance  is  not  violative 
of  this  charter  provision.  The  title  of  tbe 
ordinance  Is  an  ordinance  to  license  and  regu- 
late the  sale  of  milk  and  cream,  to  provide 
for  the  Inspection  thereof,  and  prescribe  pen- 
alties to  prevent  the  sale  and  distribution  of 
any  but  pure,  wholesome  milk  and  cream,  and 
to  fix  the  minimum  limit  of  Its  composition 
and  defining  its  quality,  being  Ordinance  No. 
20,808,  approved  August  27,  1902.  AU  tlie 
provisions  of  the  ordinance  are  germane  to 
the  one  subject  of  regulating  the  business 
of  vending  milk  and  cream,  and  the  gener- 
ality of  the  title  Is  not  an  objection,  so 
long  as  it  is  not  made  to  cover  legislation 
Incongruous  in  itself.  Sound  policy  and 
leglslatlTe  convenience  dictate  a  liberal  con- 
struction of  the  title  and  subject-matter  of 
enactments  to  maintain  their  validity.  Tbere 
is  but  one  subject  to  this  ordinance,  and  that 
is  clearly  expressed  in  the  title.  St  Louis 
V.  Weitzel,  130  Mo.  600,  81  8.  W.  1046 ;  Stat* 
V.  Whltaker,  160  Mo.  59,  60  a  W.  1068. 

6.  Again,  the  defendant  asserts  that  thla 
Ordinance  20,808  is  void  because  it  conflicts 
with  the  former  general  ordinance  not  ex- 
pressly repealed,  to  wit  Ordinance  17.157, 
or  sections  478,  481,  48^  484,  USt  622.  of 
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tbe  Municipal  Code;  such  expressed  repeal 
of  bill  or  Inconslatent  or  conflicting  ordi- 
nances being  required  by  section  28  of  article 
3  of  tbe  city  charter.  Ordinance  17,157  was 
not  offered  in  evidence  or  referred  to  In 
any  way  In  tbe  criminal  court,  nor  Is  It 
referred  to  in  tbe  motion  for  new  trial. 
Notbing  is  better  settled  in  tbls  state  tban 
tbat  courts  will  not  take  Judicial  notice  of 
tbe  ordinances  of  municipalities.  City  of  St 
Louis  V.  Roche,  128  Mo.,  loc.  cit  544,  81 
S.  W.  915,  and  cases  there  cited.  It  is  plain, 
therefore,  that,  if  Ordinance  20,808  is  In  any 
manner  In  conflict  with  that  ordinance,  it 
was  not  made  to  appear  in  the  trial  of  the 
case,  and  this  court  cannot  c«.<DBider  it. 

6.  But  learned  counsel  of  the  defendant 
while  urging  that  Ordinance  20,808  Is  Invalid 
because  It  does  not  expressly  repeal  Ordi- 
nance 17,157,  asserts  tbat  the  latter  ordi- 
nance is  unconstitutional  and  void  because 
the  mode  and  manner  of  tbe  appointment 
of  tbe  city  chemist  is  not  in  compliance  with 
tbe  provisions  of  the  charter,  sections  2,  6, 
7,  8,  9,  11,  and  14  of  article  4  of  tbe  charter 
placing  tbe  appointing  power  in  tbe  mayor 
and  city  council,  and  nowhere  else.  His  con- 
tention is  based  upon  tbe  fact  as  urged 
by  counsel,  that  section  478  of  tbe  Municipal 
Code  creates  the  office  of  city  chemist  and 
proTldes  that  he  should  be  appointed  by  the 
mayor,  with  the  approval  of  the  board  of 
health,  and  subject  to  confirmation  by  tbe 
dty  council.  The  insistoice  Is  that  brcause 
the  ordinance  requires  the  approval  of  the 
board  of  health  In  the  appointment  of  the 
city  diemlBt  it  violates  the  charter  provision. 
Several  answers  suggest  themselves  to  this 
proposition.  Sections  478  to  485,  Inclusive, 
of  the  Municipal  Code,  creating  the  office  of 
dty  chemist,  were  not  Introduced  in  evidence, 
and  therefore,  strictly  speaking,  are  not  be- 
fore us  for  review;  but  if  they  are,  and 
conceding  all  that  counsel  claims  they  are, 
we  think  tbete  is  no  merit  in  the  contention. 
By  tbat  ordinance  the  city  chemist  Is  ap- 
pointed by  tbe  mayor  and  confirmed  by  the 
council,  Just  as  the  charter  requires,  and 
the  charter  does  not  anywhere  prohibit  other 
qualifications  which  may  be  deemed  neces- 
sary by  tbe  municipal  assembly.  Tbe  mere 
fact  tbat  he  should  be  approved  by  the 
board  of  health.  In  addition  to  tbe  other 
qualifications  provided  by  the  charter,  cer- 
tainly In  no  manner  disqualifies  blm.  If 
tbat  requirement  was  contrary  to  tbe  char- 
ter, it  would  simply  be  void,  but  would  not 
affect  the  other  legal  steps  which  were  fol- 
lowed in  his  appointment  In  pursuance  of 
tbe  charter;  but  certainly  It  does  not  lie  In 
tbe  month  of  the  defendant  in  this  case  to 
object  that  greater  qualifications  were  requir- 
ed and  demanded  of  tbe  city  cibemist  than 
provided  by  charter;  and  tbe  same  may 
be  said  of  the  other  point  that  under  sec- 
tion 484  the  removal  of  this  officer  differs 
from  that  pointed  out  in  the  (Charter,  since 
tbe  ordinance  Itself  says  that  be  should  be 


subject  to  all  tbe  laws  and  regulatlona  gov- 
erning dty  officers,  that  tbe  municipal  as- 
sembly bad  the  right  to  create  the  office 
of  city  chemist  and  define  his  duties  under 
sections  28  and  45  of  article  4  of  tbe  charter 
and  to  provide  for  his  removal,  section  26 
of  article  3  of  the  charter,  there  can  be  no 
sort  of  question. 

7.  The  Information  was  and  Is  sufficient. 
It  specifically  advised  defendant  of  the  time 
and  place  and  the  particular  in  which  be 
bad  violated  the  ordinance.  Nothing  more 
definite  was  necessary  to  appraise  the  de- 
fendant of  the  nature  of  the  complaint 
against  him.  Tbe  testimony  was  sufficient 
to  Justify  the  court  in  finding  for  tbe  plain- 
tiff, and  outside  of  the  attack  on  the  validity 
of  the  ordinance  there  was  practically  no 
defense.  That  tbe  defendant  sold  milk  at 
the  time  &id  place  charged  which  fell  below 
the  legal  standard  there  can  be  no  reasonable 
doubt 

We  hold  the  ordinance  to  be  a  valid  ex- 
ercise of  the  police  power  conferred  upon 
the  dty  and  not  open  to  any  of  the  objec- 
tions urged  against  It;  and  tbe  Judgment 
is  accordingly  affirmed. 

BRACB,  C.  J.,  and  MARSHALL,  BUR- 
OESS,  VALLIANT,  FOX,  and  LAMM,  JJ., 
concur. 


CITX   OF   ST.    LOUIS    v.   GRAFEMAN 
DAIRY  CO. 

(Supreme  Court  of  Missouri.    June  28,  1905.) 

1.  MUNIdFAI.   COBFOBATIOR8— POUOB  Rkoxt- 

LATioNS— Quashing  Pbosecution. 

Where  a  section  of  an  ordinance  makes 
several  provisions  and  declares  violation  of  any 
one  of  them  an  offense,  and  prescribes  the  same 
penalty  for  all  of  them,  and  an  information  in 
a  single  count  alleges  breaches  of  all  the  pro- 
visions, it  is  error  to  quash  tbe  whole  case,  even 
if  some  of  the  provisions  of  such  section  are 
invalid ;  certain  of  them  being  valid. 

2.  Municipal   Cobpobatiohb— Obdinances— 
iNVALin  in  Past. 

The  part  of  a  section  of  an  ordinance  re- 
gairing  a  vender  of  milk  and  cream  to  register 
and  the  part  requiring  payment  of  one  dollar 
as  a  registration  fee  are  severable  from  the 
parts  requiring  payment  of  a  license  tax,  and 
will  be  sustainea,  even  if  the  latter  parts  are 
invalid. 

3.  Food  —  RiatrLATioN  or  Saix  —  Pouck 

POWEB. 
The  provision  of  an  ordinance  requiring 
venders  of  cream  and  milk  to  register  with  the 
health  commissioner  and  pay  a  registration  fee 
is  a  valid  police  regulation,  looking  to  the  pro- 
tection of  the  health  and  administering  to  the 
welfare  of  the  public,  and  within  tbe  power 
given  by  tbe  charter  to  inspect  milk. 

4.  Inspection— Taxation— Inspection    Fee. 

The  provision  of  an  ordinance  requiring 
venders  of  milk  and  cream  to  register  and  pay 
a  registration  fee  of  one  dollar  does  not  impose 
a  tax,  but  merely  an  inspection  fee,  designed 
as  compensation  for  the  service  rendered. 

5.  Food — Regulation  Sale — Police  Powee. 

The  fact  that  the  selling  o{  milk  is  il  law- 
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fal  bnslnen  does  not  szempt  It  from  reasonable 
police  regulations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Food,  {  1.] 

6.  MuNlCIPikl.     COBPOBATIONS— OBDINAIICB8— 

Title. 
The  provision  of  an  ordinance  that  venders 
of  milk  and  cream  shall  register  with  the 
health  conmiissioner  and  pay  a  registration  fee 
of  one  dollar  satisfies  the  charter  provision  that 
the  subject-matter  be  expressed  in  the  title  of 
an  ordinance ;  the  title  being  an  ordinance  to 
license  and  regulate  the  sale  of  milk  and  cream, 
to  provide  for  the  inspection  thereof,  and  to 
prescribe  penalties  to  prevent  the  sale  and  dis- 
tribution of  any  but  pure  milk  and  cream. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gait.  Dig.  Municipal  Corporations,  f  261 ;  vol. 
44,  Cent  Dig.  Statutes,  ff  146-147.] 

7.  Same  —  Coniuct  with  Statotb  —  Mib- 

NOMEB. 

An  ordinance  requiring  the  registration  and 
license  fees  of  milk  venders  to  b?  paid  to  the 
city  collector  is  not  void  as  conflicting  with 
a  statute  creating  the  office  of  license  collec- 
tor and'  conferring  on  him  exclusive  authority 
to  collect  the  payment  of  all  licenses  and  issue 
licenses  in  the  city ;  there  being  no  such  officer 
as  city  collector,  and  it  being  obvious  that  the 
ordinance  merely  makes  an  inaccurate  desig- 
nation of  the  only  officer  authorized  to  collect 
the  registration  fee. 

8.  iNBFEOnOH — POWKB  OI   ClTT. 

A  city,  under  the  charter  power  to  make 
provision  by  ordinance  for  inspection  of  milk 
and  to  license  and  regulate  occupations,  may 
provide  reasonable  regulations  for  inspection  of 
milk  offered  for  sale  by  milk  venders  and  exact 
a  reasonable  inspection  fee  therefor. 

In  Banc.  Error  to  8t  Louis  Court  of  Crim- 
inal Correction ;  Hiram  N.  Moore,  Judge. 

Prosectitlon  by  the  city  of  St  liouls  against 
the  Grafeman  Dairy  Company.  There  wa«  a 
Judgment  of  dismlBsal,  and  the  dty  brings 
error.    Reversed. 

Chas.  W.  Bates  and  Wm.  F.  Woemer,  for 
plalntur  in  error.  E.  F.  Stone,  for  defendant 
in  error. 

GANTT,  J.  This  action  yna  commenced 
in  the  first  district  police  court  of  the  city  of 
St  Louis  for  violation  by  defendant  of  sec- 
tion 10  of  Ordinance  20.808,  relating  to  the 
licensing  and  regulation  of  the  sale  of  mlllc 
and  cream  and  the  Inspection  thereof,  "by 
carrying  on  the  buslnesa  of  a  vender  of  milk 
and  cream  without  a  license,  and  by  failing 
to  register  as  such  at  the  office  of  the  health 
commissioner,  and  for  failing  to  pay  the  reg- 
istration fee."  A  motion  to  quash  was  lodg- 
ed in  the  St  Louis  court  of  criminal  correc- 
tion, which  was  sustained  and  the  suit  dis- 
missed, from  which  action  the  plaintiff  city 
appeals  to  this  court. 

There  are  17  grounds  asslg^ned  for  qnaahlng 
the  action.  Seven  of  these  grounds,  to  wit, 
1,  2,  6,  7,  11,  16,  and  17,  are  abandoned  in 
this  conrt  The  remaining  general  grounds 
are  as  follows:  "(S)  Because  the  ordinance 
upon  which  the  prosecution  Is  based  and  pred- 
icated is  unconstitutional  and  void,  in  that 
It  is  repugnant  to  the  provisions  of  section  28, 
art  4,  of  the  Constitution  of  the  state,  and 
also  of  section  13.  art  8,  of  the  charter  of  the 


dty  of  St  Lonls,  in  that  said  ordinance  con- 
tains more  than  one  subject  and  the  subject- 
matter  of  said  ordinance  Is  not  clearly  ex- 
pressed In  the  title  of  the  same.  (4)  Be- 
cause said  ordinance  is  unconstitutional  and 
void  for  the  reason  that  the  same  is  unreason- 
able in  Its  provisions,  and  it  is  practically 
impossible  to  comply  with  and  enforce  the 
same.  (6)  Because  said  ordinance  is  uncon- 
stitutional and  void  for  the  reason  that  it  is 
repugnant  to  section  4,  art  2,  and  section  30. 
art  2,  of  the  Constitution  of  this  state,  in 
tliat  it  deprives  the  defendant  of  liis  natural 
rights  to  liberty  and  the  enjoyment  of  the 
gains  of  his  own  Industry  and  of  his  Iil>ert7 
and  property  without  due  process  of  law. 
*  *  *  (8)  Because  the  said  ordinance  Is 
unconstitutional  and  void,  in  tliat  tlie  charter 
of  the  city  of  St  Louis  contains  no  express 
grant  to  the  municipal  assembly  of  the  city 
to  enact  the  same.  <9)  Bebanse  said  laws 
and  ordinances  upon  whidi  this  prosecution 
is  based  are  void  and  unconstitutional.  In 
tliat  they  were  enacted  under  and  contain  an 
unlawful  delegation  of  power.  (10)  Because 
the  laws  and  ordinance  in  question  are  void 
and  unconstitutional,  in  that  they  ace  a  class 
legislation  and  provide  for  taxation  under  tlie 
form  and  name  of  a  license.  *  •  •  (i2) 
Because  said  ordinance  is  void  and  unconsti- 
tutional for  the  reason  tiiat  it  is  repugnant  to 
section  1,  art  14,  of  the  amendments  of  the 
Cionstitutlon  to  the  United  States,  in  that  it 
deprives  the  defendant  of  his  lib^ty  and 
property  without  due  process  of  law  and  de- 
nies to  him  the  equal  protection  of  law.  ( 13) 
Because  the  ordinance  and  section  upon  which 
the  prosecution  is  based  is  nnconstitntional 
and  TOid  because  it  designates  the  wrong  offi- 
cer to  collect  the  license  fee,  and  is  incon- 
sistent with  the  state  law,  in  that  it  gives 
neither  the  license  commissioner  nor  license 
collector  any  authority  or  duty  in  the  prem- 
ises. (14)  Because  said  ordinance  and  sec- 
tion upon  which  tlie  charge  herein  is  based 
and  predicated  is  void  and  unconstitutional  in 
this :  it  discriminates  between  mercliants  who 
sell  and  deal  in  different  classes  of  merchan- 
dise and  Impose  a  license  upon  milk  venders 
different  from  and  in  addition  to  regular  mer- 
chant's license.  •  •  •  (16)  Section  10. 
upon  which  this  prosecution  is  based,  is  void 
and  unconstitutional  because  it  was  not  uni- 
form in  its  operation  upon  all  milk  vender?! 
or  merchants  and  is  unequal,  unjust  oppres- 
sive and  unreasonable." 

The  record  does  not  disclose  upon  which  of 
the  17  grounds  the  court  of  crimlnail  correction 
sustained  the  motion  to  quash  the  tenth  seo 
tlon  of  Ordinance  No.  20.808,  as  fallows  : 
"Sea  10.  Every  person,  firm  or  corporation 
who  shall  sell  or  c^er  for  sale,  expo&e  for 
sale,  dispose  of,  exchange  or  deliver  or  with 
the  Intent  so  to  do  as  aforesaid,  Iiave  in  his 
or  her  possession,  care,  custody  or  control, 
milk  or  cream,  in  or  from  any  store,  stand, 
booth,  market  place,  milk  depot  warehouse, 
dairy,  cow  stable  or  any-balldim(.|  erection  or 
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establishment  of  any  kind,  or  shall  transport, 
convey  or  deliver  the  same  by  wagon,  car- 
riage, or  other  vehicle,  or  by  hand,  shall  first 
be  licensed  to  do  so,  and  shall  register  as  a 
milk  vender  In  the  ofiSce  of  the  health  com- 
missioner, and  pay  to  the  city  collector  the 
license  fee  provided  for  by  this  ordinance. 
Every  person,  firm  or  corporation  selling  or 
disposing  of  milk  or  cream  at  retail  shall, 
within  thirty  days  after  this  ordinance  goes 
Into  effect,  and  seml-annnally  on  the  first 
Mondays  of  January  and  July  thereafter,  pay 
license  fees  as  follows :  EJvery  milk  or  cream 
vender  shall  pay  for  the  privilege  of  conduct- 
ing a  milk  business,  a  registration  fee  of  one 
dollar  per  annum,  and  in  addition  thereto 
each-  vender  shall  pay,  for  every  wagon  or 
other  vehicle  from  which  milk  or  cream  is 
sold  or  delivered,  a  semi-annual  license  fee  of 
two  dollars  and  fifty  cents.  And  every  ven- 
der of  milk  or  cream  at  wholesale,  by  which 
shall  be  understood,  meant  and  is  hereby  de- 
fined, a  person  or  corporation  selling  to  others 
milk  or  cream  in  quantities  to  any  person, 
firm  or  corporation,  of  sixteen  gallons  or 
more  on  any  one  day,  shall  pay,  semi-annual- 
ly, as  aforesaid,  a  wholesale  license  fee  of 
twenty-five  dollars.  If  any  person,  firm  or 
corporation  commence  or  engage  in  the  traffic 
or  handling  of  milk  or  cream  at  any  periods 
other  than  those  hereinbefore  mentioned,  he 
or  they,  before  doing  so,  shall  pay  the  pro 
rata  license  fees  in  their  cases  required, 
which  license  so  iasued,  as  well  as  other  licen- 
ses herein  required,  shall  be  good  for  a  period 
ending  with  either  the  first  Monday  of  Jan- 
uary or  the  first  Monday  of  July,  as  the  case 
may  be,  following  the  Issuance  and  delivery 
thereof.  Bvery  person,  firm  or  corporation 
violating  this  section,  or  any  of  its  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor  and 
Ml  conviction  thereof,  be  punished  by  a  fine 
of  not  less  than  twenty-five  dollars  nor  mora 
than  one  bandied  dollars  for  each  and  every 
oCTense." 

The  information  charged  four  distinct  ylo- 
lations  of  this  section  10 :  First,  in  failing  to 
observe  that  part  of  said  section  forbidding 
the  sale  of  milk  without  a  license;  second, 
falling  to  register  as  a  milk  vender  in  the 
office  of  the  health  commissioner ;  third,  fail- 
ing to  pay  to  the  city  collector  the  license  fee 
ofone  dollar  for  registration;  fourth,  falling  to 
Itay  the  semiannual  license  fee  of  two  dollars 
and  fifty  cents  for  each  wagon  used.  There 
was  no  motion  filed  by  the  defendant  to  re- 
quire a  separate  count  for  each  of  these  of- 
fenses nor  any  objection  to  their  manner  of 
statement  in  petition.  The  motion  to  quash 
must  be  treated  as  a  demurrer  to  the  whole 
sUitement,  and.  If  there  is  a  good  cause  of  ac- 
tion stated  as  to  either  one  of  the  defaults 
cmnplalned  of,  it  was  error  to  dismiss  the 
case:  It  may  be  well  to  remark  here  that 
there  was  no  evidence  in  the  record  that  the 
defendant  had  already  paid  all  that  was  re- 
quired to  pay  a  merchant's  tax,  which  author- 
ized it  to  sell  milk,  or  that  there  is  any  such 


license  required.  The  learned  dty  counselor 
in  this  case  waives  the  right  to  recover,  but 
insists  that  the  motion  to  quash  the  whole 
case  was  erroneous  because  the  second  and 
third  offenses,-  to  wit,  the  failure  to  register 
and  the  failure  to  pay  the  one  dollar  registra- 
tion and  inspection  fee,  were  based  on  valid 
provisions  which  were  not  rendered  invalid, 
even  though  the  others  were  void. 

1.  The  first  assignment  is  that  the  criminal 
court  of  correction  reasonably  dismissed  the 
whole  action.  No  motion  to  compel  plaintiff 
to  elect  on  which  breach  of  the  section  it 
would  rely  was  filed,  and  no  objection  was 
made  on  the  ground  of  misjoinder  in  one 
count  of  the  several  breaches.  In  City  of 
Gallatin  v.  Tarwater,  148  Mo.  40,  44  S.  W. 
I  TSO,  this  court,  speaking  of  an  ordinance, 
said:  "Separate  and  distinct  offenses  men- 
tioned disjunctively  in  the  same  section,  all 
of  which  are  of  the  same  class  and  punish- 
able by  the  same  penalty,  may  be  charged 
conjimctlvely  in  one  count,  and  such  count 
will  be  Btistained  by  proof  of  one  of  the  of- 
fenses charged."  To  the  same  effect,  see, 
also,  Pollnsky  v.  People,  73  N.  Y.  65.  If, 
therefore,  the  complaint  in  this  case  alleged 
one  or  two  breaches  of  valid  provisions  of 
the  said  ordinance,  the  court  erred  In  quash- 
ing the  whole  action,  even  though  the  motion 
was  well  taken  as  to  other  alleged  breaches ; 
but  it  is  Insisted  that  the  section  in  question 
refers  to  both  registration  and  license,  and 
they  are  used  conjunctively  in  the  section, 
and  are  therefore  not  severable,  and  hence, 
if  one  of  the  provisions  is  invalid,  then  the 
whole  section  must  fall.  We  cannot  give  our 
concurrence  to  this  contentioa  That  part 
of  section  10  of  Ordinance  20,808  requiring  a 
vender  of  cream  and  milk  to  register  in  the 
office  of  the  health  commissioner  and  thnt 
part  requiring  the  payment  of  one  dollar  as 
a  registration  fee  are  clearly  severable  from 
the  other  provisions  requiring  the  payment 
of  a  license  tax.  It  has  been  uniformly  ruled 
by  this  court  that,  where  a  provision  of  a 
statute  or  ordinance  are  severable  and  are 
not  interdependent  one  upon  the  other,  the 
whole  win  not  be  declared  void  because  a 
part  is  invalid,  but  the  void  parts  or  portions 
will  be  eliminated  and  the  valid  parts  upheld 
and  enforced,  provided  this  will  not  defeat 
the  substantial  object  of  the  enactment  St 
Louis  ▼.  Railroad,  89  Mo.  44,  1  8.  W.  305,  68 
Am.  Rep.  82;  Tarkio  v.  Cook,  120  Mo.  1,  25 
S.  W.  202,  41  Am.  St  Rep.  678;  State  v. 
Clarke,  54  Mo.  17,  14  Am.  Rep.  471 ;  State  v. 
Bockstruck,  136  Mo.  835,  88  S.  W^  317.  The 
provision  requiring  venders  of  cream  and 
milk  to  register  with  the  health  commission- 
er and  pay  a  registration  fee  was  clearly  a 
valid  police  regulation,  looking  to  the  protec- 
tion of  the  health  and  administering  to  the 
welfare  of  the  public,  and  came  strictly  with- 
in the  charter  powers  of  the  dty  of  St  Louis, 
giving  authority  for  the  inspection  of  milk, 
and  license  from  the  Inspector  is  a  guaranty 
to  the  community  that  they  can  with  safety 
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pnrchase  milk  from  the  dealer  thxis  regls- 
tered  and  licensed.  St.  Louis  t.  Fischer,  167 
Ho.  654,  67  S.  W.  872,  affirmed  194  U.  S.  362, 
24  Sup.  Ot  673,  48  L.  Ed.  1018.  This  pro- 
vision was  clearly  not  a  tax  within  the  mean- 
ing of  the  law,  but  merely  as  an  inspection 
fee,  designed  as  a  compensation  for  the  serv- 
ice rendered.  Norfolk  v.  Flynn,  101  Va. 
473,  44  S.  B.  717 ;  Morgan  R.  R.  Co.  v.  Board 
of  Health.  118  U.  S.  455,  6  Sup.  Ct  1114.  30 
li.  Ed.  237. 

The  fact  that  the  selling  of  milk  is  a  law- 
ful trade  or  business  does  not  exempt  it  from 
reasonable  police  regulations.  In  Gnndllng 
T.  Chicago,  177  U.  8.  183,  20  Sup.  Ct  633,  44 
L.  Bd.  725,  the  Supreme  Court  of  the  United 
States  tersely  stated  the  recognized  rule  on 
this  subject:  "Regulations  respecting  the 
pursuit  of  a  lawful  business  or  trade  are  of 
very  frequent  occurrence  in  the  various  cities 
of  the  country,  and  what  such  regulations 
shall  be  and  to  what  particular  trade,  busi- 
ness, or  occupation  they  shall  apply  are  ques- 
tions for  the  city  to  determine,  and  their  de- 
termination comes  within  the  proper  exer- 
cises of  the  police  power  of  the  city,  and,  un- 
less the  regulations  are  so  contrary,  unrea- 
sonable, and  extravagant  in  their  nature  and 
purpose  that  the  property  and  personal  rights 
of  the  citizens  are  unnecessarily  and  In  a 
manner  wholly  arbitrary  interfered  with  or 
destroyed  without  due  process  of  law,  they  do 
not  extend  beyond  the  power  of  the  state  to 
pass."  When  it  is  considered  that  no  article 
of  food  is  more  universally  used  by  the  pub- 
lic, and  that  no  other  article  is  perhaps  so 
sensitive  to  atmosphere  and  vegetable  influ- 
ences as  milk,  and  that  it  is  within  a  com- 
mon knowledge  that  impure  milk  is  a  fruit- 
ful source  of  disease  and  disorders,  especial- 
ly among  children,  it  needs  no  discussion  to 
show  that  the  milk  business  is  one  which 
particularily  falls  within  the  power  of  the 
state  and  its  municipality  to  regulate,  and 
that  the  Imposition  of  one  dollar  a  year  for 
registration  is  in  no  sense  an  onerous  or  un- 
just burden,  and  is  intended  as  a  pure  police 
measure  to  cover  in  part  the  cost  of  inspec- 
tion of  milk  and  cream,  is  too  plain  for  dis- 
cussloa  We  have  no  hesitancy  in  holding 
that  the  statement  In  so  far  as  it  charged  a 
failure  to  register  and  the  failure  to  pay  the 
one  dollar  registration  and  inspection  fee, 
stated  a  good  cause  of  action,  and  therefore 
the  criminal  court  of  correction  erred  In 
quashing  the  whole  case,  nor  is  this  section 
obnoxious  to  the  objection  that  it  infringes 
the  charter  provision  requiring  the  subject- 
matter  to  be  expressed  in  the  title  of  the 
ordinance.  This  provision  of  the  ordinance 
is  clearly  within  the  title  and  germane  to 
the  one  controlling  subject  of  regulating  the 
sale  of  milk  and  cream.  State  v.  Bockstruck, 
136  Mo.  836,  38  S.  W.  317 ;  Lynch  v.  Murphy, 
119  Mo.  163,  24  S.  W.  774;  State  v.  Whltaker, 
160  Mo.  59.  60  S.  W.  1068. 

2.  It  is,  however,  argued  by  defendant 
that  the  registration  and  license  fees  must 
both  be  paid  to  the  city  collector,  and  that  no  ' 


one  else  can  refuse  so  to  Issue  Ucenaes  there- 
on, and  that  for  this  reason  this  proviaion  of 
the  ordinance  la  void,  because  in  conflict  with 
an  act  of  the  Legislature,  approved  March  26, 
1901  (Laws  1901,  p.  80),  which  created  the 
ofDce  of  license  collector  and  conferred  upon 
him  exclusive  authority  to  collect  the  pay- 
ment for  all  licenses  and  to  issue  Ucenses  in 
the  city  of  St  Louis.  The  answer  to  thia 
contention  is  that  there  is  no  such  officer  as 
city  collector,  and  that  it  is  obvious  from  the 
ordinance  itself  that  the  person  designated 
by  that  name  is  the  license  collector,  and,  at 
most  the  provision  of  the  section  in  this 
respect  is  an  inaccurate  designation  of  the 
proper  officer  who  alone  could  be  intended. 
There  Is,  then,  here  no  duty  imposed  nor  au- 
thority conferred  upon  a  wrong  officer  with- 
in the  meaning  of  the  argument  of  counsel 
for  defendant  and  to  sustain  which  he  dtee 
various  authoritlee,  but  merely  a  misnomer 
of  the  only  officer  anthorized  to  collect  the 
registration  fee. 

3.  Again,  it  la  insisted  by  the  defendant 
that  the  action  was  properly  dismissed  be- 
cause there  was  no  authority  in  the  city  to 
license  venders  of  milk,  and  that  they  can 
only  be  classed  as  merchants  and  be  required 
to  pay  a  merchant's  license,  and  not  being 
specifically  named  in  the  charter  a  license 
cannot  be  imposed  on  that  business.  Section 
26,  art  3,  of  the  charter  of  St  Louis,  expreee- 
ly  provides:  "That  the  mayor  and  assembly 
shall  have  power  in  the  city  by  ordinance  not 
inconsistent  with  the  Constitution  or  any  law 
of  this  state,  or  of  this  charter  to  make  pro- 
vision for  the  inspection  of  butter,  cheese^ 
milk,  lard  and  other  proTlsiona,  and  to  li- 
cense, tax  and  regulate  occupations  and  se- 
cure the  general  health."  No  more  definite 
and  adequate  provision  and  authority  could 
have  well  been  given  to  the  dty  to  enable  it 
to  provide  all  reasonable  regulations  for  the 
Inspection  of  milk,  and  to  exact  a  reasonable 
inspection  fee  therefor,  and  we  have  already 
ruled  that  as  to  the  inspection  fee  in  this 
case  it  is  not  a  tax  within  the  meaning  of 
that  term  as  undwstood  in  our  ConstltntloD 
and  general  statute;  that  the  state  and  this 
city  under  this  specific  grant  of  power  may 
make  any  business  requiring  police  legisla- 
tion pay  the  expense  of  regulating  and  con- 
trolling it ;  and  that  this  may  be  done  by  ex- 
acting inspection  fees  from  those  engaged 
in  the  business  is  no  longer  an  (^pen  question 
in  this  country.  The  authority  will  be  found 
collated  in  a  recent  decision  of  the  Supreme 
Court  of  Montana  in  State  v.  McBUnney,  74 
Paa  1095,  loc.  dt  1099.  State  r.  Bixman, 
(Mo.  Sup.)  62  S.  W.  828. 

4.  The  constitutionality  of  the  ordinance 
as  a  whole  has  been  examined  and  sustained 
in  City  of  St  Louis  v.  Liesslng  (decided  at 
this  term  and  not  yet  officially  reported)  89 
S.  W.  611,  and  we  deem  it  unnecessary  t« 
again  go  over  the  various  grounds  upon 
which  the  ordinance  has  been  attadced,  but 
refer  to  the  discussion  had  in  that  case,  and 
content  ourselves  with  saying  that  for  tbe 
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reasons  therein  glTen  the  ordinance  is  vaild 
and  constltational  as  to  the  various  sections 
assailed  in  this  and  tbe  otber  cases  argued 
with  It  at  the  same  time. 

Tlie  result  is  tbat  the  judgment  of  tbe 
criminal  court  of  correction  of  St  Louis  must 
be,  and  is,  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

BRACE,  C.  J.,  and  MARSHALL,  BUR- 
GESS, VALLIANT,  FOX,  and  LAMM,  JJ., 
concur. 


CITY    OF    ST.   LOUIS    v.    SCHULER. 
(Supreme  Court  of  Missouri.    June  28,  1906.) 

Food — Reottultiro  Sale— Pbxsesvativbb  im 

Milk— Police  Powek. 
An  ordinance  prohibiting  the  sale  of  milk 
containing  a  preservative  is  within  the  power 
to  pass  ordinances  necessary  or  reaBonabiy  ap- 
pearing to  (>e  necessary  for  the  public  health, 
even  thooeh  a  preservative  not  injurious  to 
health  might  be  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adulteration^  {{  1-6;  vol.  23,  Cent 
Dig.  Foca.  S!  1,  2.] 

In  Banc.  Appeal  from  St  Louis  Court  of 
Criminal  Correction;  Hiram  N.  Moore, 
Judge. 

Prosecution  by  the  city  of  St  Louis 
against  Joseph  Schuler  for  violation  of  an 
ordinance.  Defendant  was  fined,  and  ap- 
peals.   AfBrmed. 

E.  F.  Stone,  for  appellant  Chas.  W. 
Bates  and  Wm.  F.  Woemer,  for  respondent 

OANTT,  J.  The  defendant  In  this  case  is 
charged  with  violating  Ordinance  No.  20,- 
808.  S  17,  in  that  In  tbe  city  of  St  Louis  on 
'  the  28th  of  July,  1903,  he  did  then  and  there 
carry,  control,  and  expose  for  sale,  at 
Twenty-First  and  Chestnut  streets,  milk 
'which  did  contain  a  preservative  known  as 
"Formaldehyde."  On  a  trial  on  appeal  he 
was  convicted  in  tbe  St  Louis  court  of 
criminal  correction,  and  fined  $25.  From 
tbat  judgment  he  appeals  to  this  court,  on 
tbe  ground  that  said  ordinance  and  said  sec- 
tion thereof  are  unconstitutional  and  void. 
In  tbat  tfaey  deprive  the  defendant  of  his 
natural  rights  to  liberty  and  the  enjoyment 
of  the  gains  of  his  own  industry,  and  of  his 
property  and  liberty  without  due  process  of 
law,  and  because  said  ordinance  is  unconsti- 
tutionai  and  void,  in  that  it  is  beyond  the 
power  of  the  municipal  assembly  to  pass  and 
enact  the  same.  Section  17  of  said  ordinance 
provides:  "Any  person,  firm  or  corporation, 
who  shall  sell,  expose  for  sale,  exchange, 
deliver,  dispose  or  transport,  convey  or  car- 
ry, or  with  any  such  Intent  as  aforesaid 
have  in  his  or  her  care,  custody,  control  or 
possession  any  milk  or  cream  having  therein 
or  containing  any  foreign  substance  of  any 
kind  whatever,  or  coloring  matter,  or  any 
adulteration,  or  preservative  whether  for  the 
parpoM  of  artificially  Increasing  tbe  quality 


of  the  milk  or  cream,  or  for  preserving  the 
condition  or  sweetness  thereof,  or  for  any 
purpose  whatever,  shall  be  deemed  guilty 
of  a  misdemeanor,"  etc.  Tbe  evidence  on  the 
trial  discloses  that  on  July  28,  1903,  one  of 
tbe  deputy  milk  inspectors  of  said  city  did 
take  a  sample  of  milk  from  a  wagon  of  tbe 
defendant  put  it  in  a  bottle  and  sealed  it, 
and  handed  It  to  the  city  chemist;  that  this 
sample  was  analyzed  by  the  said  city  chemist 
on  tbe  same  day,  and  found  to  contain  a 
preservative  known  as  "Formaldehyde;" 
that  formaldehyde  is  an  "organic  compound 
oxidation  product  of  alcohol,"  and  was  used 
by  defendant  to  prevent  tbe  milk  from  be- 
coming sour.  J.  C.  Cabanne,  an  expert  for 
the  city,  testified  he  was  a  milk  dealer 
since  186is,  and  in  business  in  St  Louis  since 
1872,  and  now  supplied  the  city  business  to 
the  extent  of  5,000  gallons  a  day.  He  show- 
ed that  milk  could  be  kept  sweet  and  good 
by  simply  keeping  it  cold,  and  that  it  was 
not  at  all  necessary  to  use  formaldehyde 
for  that  purpose,  and  that  he  "always  re- 
fused to  take  milk  with  preservatives  in  it"; 
also,  that  he  had  "kept  milk  stored  for  21 
days  without  preservatives  in  It,  just  at  a 
temperature  of  34.  EUs  milk  is  shipped  in- 
to the  city  from  a  distance  as  far  as  a  hun- 
dred miles."  The  quantity  of  formaldehyde. 
In  this  particular  instance,  was  not  de- 
termined, as  tbe  ordinance  did  not  require  it 
but  the  testimony  was  that  there  was  only 
small  quantities  of  it  In  the  sample.  There 
was  evidence  tending  to  show  that  the  test 
used  by  tbe  dty  chemist  was  not  a .  con- 
clusive one,  but  there  was  no  pretense  that 
either  of  the  experts.  Dr.  Rlchter  or  Prof. 
Keyser,  made  any  test  of  the  sample  in 
question.  On  the  part  of  the  defendant 
evidence  was  offered  to  show  that  formalde- 
hyde in  sufllclent  quantities  to  preserve  milk 
from  souring  was  not  injurious  to  the  health. 
At  the  conclusion  of  the  evidence  the  de- 
fendant prayed  the  court  to  declare  the  law 
to  I>e  tbat  under  the  testimony  and  the  law 
tbe  plaintiff  could  not  recover,  and  that  the 
ordinance  was  unconstitutional  and  unrea- 
sonable as  a  matter  of  law  and  as  shown 
by  the  evidence  in  the  case.  This  instruc- 
tion the  court  refused.  After  motions  for 
a  new  trial  and  in  arrest  of  judgment  were 
filed,  heard,  and  overruled  the  defendant 
appealed  to  this  court 

1.  This  case  Involves  some  of  the  objec- 
tions to  the  constitutionality  and  validity  of 
the  ordinance  in  question  that  were  made 
and  decided  adversely  to  tbe  defendant  in 
St  Louis  V.  Liessing,  and  hence  we  must 
decline  to  again   consider  those  objections. 

2.  Tbe  real  question  in  this  case  is  wheth- 
er it  is  competent  for  tbe  Legislature  or  the 
municipal  assembly  of  the  city  of  St  Louis 
to  prohibit  the  preservation  of  milk  by  pla- 
cing a  preservative  therein.  On  tbe  part  of 
the  city  it  is  Insisted  tbat  it  was  entirely 
competent  to  prohibit  tbe  addition  of  any 
foreign   substance.  ^^^J^^  ^(C«^((^- 
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eludes  preservattves  In  milk  offered  for 
sale,  whether  the  8ald  foreign  substance  or 
added  matter  Is  or  Is  not  Injurions  to  health, 
and  that  a  buyer  has  the  right  to  assume 
that  the  milk  he  buys  will  go  through  the 
natural  processes  of  oxidation  and  decom- 
position. On  the  other  hand.  It  Is  Insisted 
that  the  Legislature  cannot  forbid  or  wholly 
prevent  the  sale  of  a  wholesome  article  of 
food,  and  that  this  section  of  the  ordinance 
Is  clearly  distinguishable  from  those  con- 
sidered in  the  other  cases  which  we  have 
decided  under  this  ordinance  at  the  present 
term,  In  that  It  cannot  be  justified  as  an 
exercise  of  power  to  prevent  fraud  or  Im- 
position, nor  can  It  be  sustained  under  the 
power  of  the  Legislature  or  municipality 
to  require  a  standard  of  purity  for  milk  or 
other  food  products,  but  It  strikes  down  the 
preservation  of  food  and  milk,  which  is 
a  proper  and  lawful  purpose  in  Itself.  The 
defendant  Insists  that  the  use  of  formalde- 
hyde or  other  preservative  Is  not  to  prac- 
tice any  form  of  deception  or  to  artificially 
improve  the  standard  of  the  milk,  but  its 
puri>ose  Is  to  prevent  decay  in  a  product 
which,  without  the  presence  of  such  pre- 
servative, naturally  becomes  unfit  for  use  in 
a  very  short  period,  and  that  there  Is  a  mark- 
ed distinction  between  the  protection  of 
health  by  requiring  a  proper  standard  of 
purity  and  the  prevention  of  Imposition  on 
consumers  and  the  mere  preservation  of  an 
article  otherwise  up  to  the  standard,  and 
the  Introduction  of  such  preservative  having 
no  tendency  to  deceive  consumers  and  pur- 
chasers. Another  contention  of  the  defend- 
ant is  that  the  ordinance  Itself  does  not 
declare  or  ordain  the  adding  of  such  a  pre- 
servative an  adulteration.  It  will  be  seen 
that  these  diverse  contentions  raise  a  most 
important  question,  one  somewhat  more  dif- 
ficult of  solution  than  either  of  those  present- 
ed in  the  other  milk  cases  considered  by  the 
court  at  this  time.  The  Insistence  on  the 
part  of  the  defendant  has  the  full  support 
of  the  Court  of  Appeals  of  New  York  in 
People  v.  Blesecker,  169  N.  T.  53,  61  N. 
E.  900.  57  L.  R.  A.  178,  88  Am.  St  Rep.  634. 
In  that  case  a  statute  of  New  Tork,  which 
provided  that  "no  person  shall  sell,  offer 
or  expose  for  sale  any  butter  or  other  dairy 
products  containing  a  preservative,  but  this 
shall  not  be  construed  to  prohibit  the  use  of 
salt  In  butter  or  cheese,  or  spirituous  liquors 
in  club  or  other  fancy  cheese,  or  sugar  in 
condensed  milk,"  was  held  unconstitutional. 
In  that  case  Judge  Cullen,  speaking  for  the 
whole  court,  reviewed,  previous  decisions  of 
that  court,  sustaining  legislation  which  pro- 
hibited the  manufacture  or  sale  of  any  arti- 
cle so  compounded  as  to  imitate  butter,  as 
In  People  v.  Arensberg,  105  N.  Y.  123,  11 
N.  E.  277,  59  Am.  Rep.  483,  and  People  v. 
Klbler,  106  N.  T.  821,  12  N.  E.  795,  defining 
what  should  be  deemed  unwholesome  or 
adulterated  milk,  and  People  v.  GIrard,  14S 
N.  T.  105,  89  N.  B.  823.  46  Am.   St  B^ 


695,  forbidding  the  mannfactare  or  sale  of 
vinegar  containing  any  artificial  coloring 
matter,  bat  drew  a  distinction  between  the 
statutes  upon  which  those  cases  rest  and 
the  statute  prohibiting  the  nse  of  a  preserva- 
tive In  butter,  and  reached  the  conclusion 
that  the  latter  could  not  be  justified  as  an 
exercise  of  the  police  power  to  prevent  fraud 
or  deception  on  buyers  and  consumers,  and 
that  the  preservation  of  food  was  a  lawful 
and  laudable  object  The  learned  judge  con- 
ceded that  in  the  use  of  these  preservatives 
there  was  danger  of  adulteration  and  of 
the  use  of  processes  injurious  to  the  public 
health,  and  that  the  regulation  of  these  sub- 
jects for  the  protection  of  the  public  health 
and  the  prevention  of  Imxwsltlon  on  con- 
sumers was  within  the  power  of  the  Legis- 
lature, and  the  propriety  of  its  exercise  could 
not  be  questioned,  but  that  under  the  guise 
of  regulation  the  Legislature  could  not  de- 
stroy the  Industry,  and  that  it  was  not  a 
valid  regulation  which.  In  dealing  with  the 
means  of  preserving  food,  makes  the  pres- 
ervation of  food  Itself  an  unlawful  act;, 
that  ingredients  and  processes  might  be  pro- 
hibited as  unwholesome,  or  causing  decep- 
tion, but  not  solely  because  they  preserve. 
It  is  well  in  all  these  cases  to  keep  con- 
stantly in  view  the  fundamental  principles 
Involved  In  them.  Under  our  system  of 
government  the  legislative  branch  is  em- 
powered to  enact  all  laws  necessary  to  pro- 
tect the  public  health,  but  it  is  conceded 
that  its  acts  must  have  such  a  relation  to  the 
public  health  that  the  courts  by  InspectlOD 
can  discern  that  they  relate  to  and  are  con- 
venient and  appropriate  to  promote  the 
public  health,  and  are  not  mere  arbitrary 
provisions  which  the  courts  can  see  have  n» 
natural  connection  with  the  professed  pur- 
pose of  subserving  the  public  health.  Hap- 
pily in  these  cases  it  is  manifest  upon  the 
face  of  the  ordinance  that  the  municipal 
assembly  was  exercising  Its  police  power  Is 
regard  to  a  subject  affecting  the  public 
health,  to  wit  an  article  of  food  of  general 
use  and  prime  necessity,  and  that  the  pur- 
pose of  the  ordinance  was  to  preserve  the 
purity  of  the  milk  supply  and  to  secure  to 
the  people  of  St.  Louis  pure  and  unadulterat- 
ed milk.  As  said  in  St  Louis  v.  Liesslng. 
8J)  S.  W.  611:  "On  no  one  subject  has  the 
police  power  been  affirmed  so  often  as  the 
right  to  Inspect  and  regulate  the  sale  of 
milk  and  cream." 

Tbe  subject-matter,  then,  was  clearly  with- 
in the  powers  of  tbe  city  council  to  regulate, 
and  the  sole  question  remaining  for  us  to 
determine  at  this  time  is  whether  In  the 
attempt  to  regulate  the  sale  of  milk  the 
municipal  assembly  went  beyond  the  limits 
of  legitimate  legislation  on  that  subject  It 
Is  insisted  by  the  defendant,  and  in  that  be 
Is  supported  by  the  Court  of  Appeals  In 
New  York,  In  People  v.  Blesecker,  16B  N.  T. 
68,  61  N.  E.  990,  57  U  R.  A.  178,  88  Am. 
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St  Bep.  534,  that  this  proylslon  against  the 
use  of  any  preservative  in  milk  Is  to  be 
distliigulsbed  from  those  cases  sustaining 
the  exclnslon  of  annatto  and  other  coloring 
substances,  for  the  reason  that  the  use  of 
a  preservative  does  not  tend  to  deceive  or 
mislead  purchasers  and  consumers.  We 
think  the  ground  upon  which  this  prohibition 
against  the  use  of  preservatives  in  milk 
rests  is  the  right  of  the  Legislature,  and  In 
this  case  the  municipal  assembly,  to  pass 
all  needful  and  proper  ordinances  to  secure 
the  purity  of  milk,  and  to  prevent  any 
tampering  with  milk  by  absolutely  prohibit- 
ing the  use  of  artificial  preservatives  there- 
in. As  said  by  the  Court  of  Appeals  of 
Xew  Tork  In  People  v.  GIrard,  145  N.  T., 
loc.  dt.  109,  39  N.  &.  824,  45  Am.  St  Rep. 
695:  "Food  should  be  pure — absolutely  and 
unquestionably  pnre.  No  trick  should  be 
played  with  It  The  Legislature  may  reso- 
lutely protect  It"  The  argument  of  the  de- 
fendant that  a  preservative  stands  upon  a 
different  basis  from  mere  coloring  matter 
whicb  l8  liable  to  deceive  Is  in  our  opinion 
more  plausible  than  sound.  It  is  a  matter 
of  common  knowledge  that  milk  is  a  neces- 
sary food  of  the  sick  and  of  the  infirm,  of 
the  old  and  the  young,  that  through  the 
agency  of  Impure  milk  the  germs  of  many 
diseases  are  disseminated,  and,  even  where 
there  is  an  absence  of  any  deleterious  Im- 
purity of  the  germs  of  specific  diseases, 
adulterated  or  diluted  milk  Is  not  whole- 
some and  nutritious.  Norfolk  v.  Flynn,  101 
Va.,  loc  dt  475,  44  S.  E.  717,  62  L.  R.  A. 
771.  90  Am.  St  Rep.  918.  In  State  v.  Scblen- 
ker,  112  Iowa,  loc.  dt  645,  84  N.  W.  699, 
51  L.  R.  A.  847,  84  Am.  St  Rep.  860,  the 
Supreme  Court  of  that  state  said:  "But 
it  is  said  that  the  Legislature  had  no  power 
to  forbid  the  sale,  without  deceit  or  fraud, 
of  a  harmless  and  wholesome  article  of  food. 
This  may  be  true  as  a  general  proposition; 
bat  It  is  also  true  that  in  virtue  of  the  police 
power  It  may  pass  such  laws  as  are,  or  may 
reasonably  appear  to  be,  necessary  for  the 
health,  comfort  and  safety  of  the  people. 

•  *  •  That  the  sale  of  milk  to  which 
water  and  boradc  add  have  been  added 
may  amount  to  a  fraud  upon  the  purchaser 
is  evident  He  has  the  right  to  assume 
that  the  milk  he  buys  is  unadulterated,  and 
that  it  will  go  through  the  natural  processes 
of  oxidation  and  decomposition.  He  may 
wish  to  use  sour  milk  for  culinary  purposes, 
and  has  the  right  to  assume  that  nothing  has 
been    added    to   prevent   chemical    change. 

•  *  *  It  may  be  conceded  that  the  mllK 
sold  by  defendant  was  not  harmful  to  the 
health  of  those  who  used  It,  but  It  is  certain- 
ly dangerous  to  the  public  to  permit  milk- 
men and  those  dealing  in  milk  to  adulterate 
it  In  sncb  manner  as  to  change  its  constit- 


nent  property.  The  statute  does  not  de- 
prive the  defendant  of  his  property,  but  it 
does  impose  upon  him  the  duty  of  so  using 
It  that  no  Injury  will  result  to  others  most 
likely  to  be  affected  by  a  disregard  on  his 
part  of  the  reasonable  health  regrulations 
that  It  enacts."  In  that  case  the  defendant 
put  boraclc  acid  in  the  milk  which  he  sold, 
and  testified  that  he  used  it  as  a  preserva- 
tive, and  that  Its  use  was  necessary  to  keep 
the  milk  from  souring,  and  he  introduced 
experts  to  show  that  the  quantity  of  boraclc 
add  used  tended  to  prevent  decomposition 
and  would  have  no  deleterious  effect  on  the 
consumer.  The  court  held  that  It  was  not 
enough  to  show  that  the  defendant  did  not 
Intend  to  defraud,  or  that  the  milk  he  sold 
was  not  unwholesome. 

If  that  be  true,  almost  any  law  Intended 
to  protect  the  public  health  and  safety  might 
be  overthrown ;  that  it  was  enough  that  the 
adulteration  such  as  prescribed  by  the 
statute  might  defraud  and  prove  deleterious 
to  the  public  health,  or  comfort;  that  the 
Leglslatnfe  might  well  determine  that  the 
adulteration  of  milk  tends  to  facilitate 
vicious  processes,  and  that  it  ought  to  bo- 
prohibited.  In  Com.  v.  Waite,  11  Allen,  264,. 
87  Am.  Dec.  711,  the  court  used  the  follow- 
ing language:  "It  is  Innocent  and  lawful 
to  sell  pure  milk,  and  it  Is  innocent  and 
lawful  to  sell  pnre  water,  and  the  argu- 
ment Is  that  the  Legislature  has  no  power 
to  make  the  sale  of  milk  and  water,  when- 
mixed,  a  penal  offense  unless  it  Is  done  with- 
a  fraudulent  Intent  But  it  is  notorious  that 
the  sale  of  milk  adulterated  with  water  is 
extensively  practiced  with  fraudulent  in- 
tent. It  Is  for  the  Legislature  to  Judge  what 
reasonable  laws  ought  to  be  enacted  tu- 
protect  the  people  against  this  fraud,  and 
to  adapt  the  protection  to  the  need  of  the 
case.  They  have  seen  fit  to  require  that 
every  man  who  sells  milk  shall  take  the  risk 
of  selling  a  pure  article.  No  man  Is  obliged 
to  go  Into  the  business,  and  by  using  proper 
precautions  any  dealer  can  ascertain  wheth- 
er the  milk  he  offera  for  sale  has  been 
watered.  The  court  can  see  no  ground  for 
pronouncing  the  law  unreasonable,  and  has 
no  authority  to  judge  as  to  its  expediency." 
In  People  v.  Blesecker,  169  N.  Y.,  loc.  dt  60, 

61  N.  B.  991,  57  L.  B.  A,  178,  83  Am.  St 
Rep.  534,  the  court  said:  "There  Is  doubt- 
less In  the  prosecution  of  these  industries 
danger  of  adulteration  and  of  the  use  of 
processes  Injurious  to  public  health."  In 
State  V.  Layton,  160  Mo.  474,  61  S.  W.  171, 

62  L.  R.  A.  163,  83  Am.  St  Rep.  487,  the 
act  of  March  11,  1899,  making  It  "unlawful 
for  any  person  or  corporation  doing  business 
In  this  state  to  manufacture,  sell  or  offer 
to  sell  any  article,  compound  or  preparation 
of  food.  In  which  article,  compi 
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aratlon,  there  Is  any  arsenic,  calomel,  bis- 
muth, ammonia  or  alum,"  came  before  this 
court  on  a  prosecution  of  the  defendant  for 
selling  and  offering  for  sale  Layton's  Health 
Food  Baking  Powder,  a  compound  and  prep- 
aration containing  alum.  The  act  was 
challenged  as  unconstitutional,  because  It 
was  Insisted  that  the  said  baking  powder 
was  wholesome  and  innocuous  and  the  small 
amount  of  alum  used  therein  was  not  dele- 
terious. It  was  clear  that  the  baking  powder 
In  question  was  not  an  imitation  of  any 
standard  baking  powder,  and  therefore  did 
not  fall  within  the  doctrine  of  State  v. 
Addlngton,  TJ  Mo.  110,  and  State  y.  Bock- 
struck,  136  Mo.  336,  38  S.  W.  317,  but  the 
constitutionality  of  the  statute  wias  upheld 
on  the  ground  that  It  was  competent  for  the 
Legislature  to  protect  the  health,  morals, 
and  safety  of  the  people,  so  long  as  enact- 
ments did  not  transgress  tbe  rights  secured 
by  the  state  and  federal  Oonstltntion,  and 
that  the  court  approached  the  charge  of 
Invalidity  and  unconstitutionality  of  the  act 
with  the  presumption  In  favor  of  the  law, 
and  that,  when  It  appeared  that  there  was 
a  dispute  as  to  tbe  wholesomeness  of  an 
article  of  food  or  drink,  then  It  was  a 
legislative  question,  and  the  Iiegtslature  had 
the  right  to  inquire  for  Itself  and  either 
prohibit  or  regulate  Its  manufacture  or  sale 
as  to  It  might  seem  best,  that  the  constitu- 
tionality of  the  act  could  not  be  made  to 
depend  upon  the  proof  in  each  Individual 
case  whether  the  article  was  or  was  not 
wholesome.  It  was  said  In  that  case  that, 
if  an  article  of  food  Is  so  universally  con- 
ceded to  be  wholesome  and  Innocuous  that 
a  court  may  take  Judicial  cognizance  of  that 
fact,  the  Legislature  has  no  right  under  our 
Constitution  to  prohibit  Its  sale  or  use. 

Much  of  the  argument  In  this  case  Is 
predicated  upon  this  last  proposition,  and 
the  defendant  Insists  that  because  formal- 
dehyde works  such  a  chemical  change  In 
the  character  of  milk  that  It  will  not  sour, 
and  because  it  is  for  this  reason  classed  as  a 
preservative,  the  municipal  assembly  could 
not  lawfully  prohibit  Its  use  In  milk.  Tbe 
trial  court  refused  to  go  Into  the  evidence 
tendered  that  formaldehyde  In  proper  quan- 
tities was  not  Injurious  to  health.  Evident- 
ly It  cannot  be  said  that  the  effect  of  formal- 
dehyde In  milk  Is  so  well  known  not  to  be 
deleterious  that  the  courts  must  take  Judi- 
cial cognizance  of  that  fact  That  its  ac- 
tion Is  such  that  It  changes  the  chemical 
properties  of  the  milk  so  that  It  will  not 
sour  was  established  and  conceded  on  the 


trial,  and  it  was  for  this  reason  that  It  was 
Insisted  that  as  It  preserved  the  milk  from 
souring  It  was  claimed  to  be  highly  benefi- 
cial. We  cannot  acceitt  this  conclusion.  It 
must  be  recognized  that  It  was  a  legislative 
function  in  the  passage  of  this  ordinance  for 
the  preservatlcm  of  health  to  Insist  that 
milk  should  have  neither  adulterants  or 
preservatives  placed  in  it,  and  to  Inquire 
as  to  the  effect  thereof.  The  municipal  as- 
sembly may  have  investigated  and  found 
this  very  fact,  that,  when  formaldehyde  or 
boracic  add  was  placed  In  milk,  it  would 
change  its  chemical  properties  and  prevent 
it  souring,'  and  prevent  it  going  the  natural 
processes  of  oxidation  and  decomposition, 
and  that  thereby  the  housewife  desiring  to 
have  the  milk  sour  for  culinary  purposes,  or 
the  physician  administering  it  as  food  to 
children  and  sick  persons  would  be  misled 
In  his  calculations  as  to  its  effect  on  his 
patients.  But,  In  addition  to  this,  the  mu- 
nicipal assembly  might  well  have  reasoned 
that,  while  one  preservative  used  in  care- 
fully prepared  proportions  might  not  be  in- 
jurious to  the  health  of  consumers,  it  would 
be  exceedingly  dangerous  to  permit  the  vend- 
ers of  milk,  with  little  or  no  sdentifle 
knowledge  and  less  scruples,  each  to  select 
his  own  so-called  preservatiye  and  use  it 
without  knowledge  as  to  the  quantities 
which  were  safe  would  open  the  door  to  all 
sorts  of  dangerous  adulterations  and  to  tbe 
use  of  highly  Injurious  processes,  and  that 
the  discovery  of  such  practices  might  never 
be  made  until  Incalculable  Injury  had  oc- 
curred, and  that  the  only  safe  course,  con- 
sidering the  nature  of  the  business,  was  to 
prevent  absolutely  the  placing  of  such  pre- 
servatives In  milk  having  such  an  effect  as 
was  shown  In  this  case.  In  so  doing  the 
municipal  assembly  in  no  manner  destroyed 
or  affected  the  defendant's  right  of  property. 
He  had  tbe  right  to  sell  pure  and  unadulter- 
ated milk  of  the  standard  prescribed  by 
the  ordinance  and  the  purchaser  and  the 
consumer  of  milk  had  the  right  to  purchase 
from  him  pure  milk  nnmtzed  with  any 
foreign  matter  added  to  it,  and  this  was 
what  the  ordinance  required,  no  more  and 
no  less,  and  In  so  doing  It  infringed  no 
provision  of  the  organic  law  of  this  state 
or  any  article  of  the  federal  Constitution. 
The  Judgment  of  tbe  St  Xxtvla  court  of 
criminal  correction  is  afhrmed. 

BRACE,  O.  J.,  and  MARSHALL,  BlTa- 
OESS,  VALUAMT,  FOX.  and  LAMM,  JJ, 
concur. 
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CITY   OF   ST.  liOUIS  t.   POUNSET. 
(Supreme  Court  of  Miamuri.    Jane  28,  1905.) 
Food— Rkottlatirs  Salb— Colobino  Mn.K— 

POUOE   POWKS. 

An  ordinance  forbidding  the  sale  of  milk 
and  cream  containing  coloring  matter,  being 
to  prevent  deception  on  the  public  and  unfair 
advantage  over  honest  competitors,  is  within 
the  authority  granted  by  the  ci^  charter  to 
inspect  milk,  to  secure  the  general  health  by 
any  necessary  measure,  and  to  pass  ail  or- 
dinances expedient  in  maintaining  the  health 
and  welfare  of  the  city,  its  trade,  commerce, 
and  manufactures. 

In  Banc.  Appeal  from  St  Louis  Court  of 
Criminal  Correction ;  Hiram  N.  Moore,  Judge. 

Prosecution  by  the  dty  of  St  Louis  against 
Sam  Pollnsky!  From  a  Judgment  of  convic- 
tion, defendant  appeals.    Affirmed. 

E.  F.  Stone,  for  appellant  Chaa.  W.  Bates 
and  Wm.  P.  Wocrner,  for  respondent. 

GANTT,  J.  This  appeal  Involves  the  va- 
lidity and  constitntionallty  of  section  17  of 
Ordinance  No.  20,806.  In  the  case  of  St 
Louis  V.  Llesslng  (just  decided)  88  S.  W.  611, 
nearly  all  the  objections  raised  on  this  ap- 
peal were  considered  and  decided  adversely 
to  defendant's  contentloa  As  to  those,  refer- 
ence need  only  be  made  to  that  case,  and  we 
will  address  onrselves  only  to  those  features 
peculiar  to  the  section  assailed  by  this  ap- 
peal. The  Information  In  this  case  charges 
that  on  the  20th  day  of  March,  190S,  and  on 
divers  other  days  and  times  prior  thereto, 
the  defendant,  Pollnsky,  doing  business  un- 
der the  name  of  the  "Permar  Dairy  Com- 
pany" did  then  and  there,  in  the  city  of  St 
Lonis,  carry,  control,  and  expose  for  sale,  at 
3024  Locust  street  In  said  city,  cream,  which 
said  cream  did  contain  an  adulterant  known 
as  "Annatto,"  contrary  to  the  ordinance  In 
snch  case  made  and  provided.  The  Bald  sec- 
tion 17  Is  as  follows:  "Sec.  17.  Any  person, 
firm  or  corporation  who  shall  sell,  expose  for 
sale,  exchange,  deliver,  dlsposeof  or  transport, 
convey  or  carry,  or  with  any  such  intent  as 
aforesaid  have  In  his  or  her  care,  custody, 
control  or  possession,  any  milk  or  cream  hav- 
ing therein,  or  containing  any  foreign  sub- 
stances of  any  kind  whatever,  or  coloring 
matter,  or  any  adulteration  or  preservative, 
whether  for  the  purpose  of  artiflclally  In- 
creasing the  quality  of  the  milk  or  cream  or 
for  preserving  the  condition  of  sweetness 
thereof,  or  for  any  purpose  whatever,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  not  less  than 
twenty-five  dollars  for  each  and  every  of- 
fense." Patrick  Comer  testified  that,  as  dep- 
uty milk  inspector,  he  did  on  March  20,  1903, 
take  a  sample  of  cream  from  the  wagon  of 
the  defendant  and  put  it  in  an  eight-inch  bot- 
tle, sealed  It  and  turned  it  over  to  the  city 
chemist  Walter  Bernays,  city  chemist,  tes- 
tified that  he  made  an  analysis  of  said  sam- 
ple of  cream  and  It  was  found  to  contain 
coloring  matter,  annatto,  an  artificial  color- 
ing matter,  and  that  it  was  an  adulterant; 
88S.W.— 40 


that  there  was  no  method  of  determining 
the  amount  of  annatto  present  It  Is  put  In 
to  color  the  cream,  to  enrich  the  color,  and 
make  It  appear  to  the  consumer  that  It  con- 
tains more  fat  than  It  really  does.  He  stated 
that  annatto  was  not  Injurious  to  health,  so 
far  as  he  knew.  William  Grafeman,  for  the 
defense,  testified  In  substance:  That  he  had 
been  in  the  milk  bufiluess  In  St  Louis  since 
1883,  and  was  president  of  the  Grafeman 
Dairy  Company.  That  milk  in  certain  sea- 
sons of  the  year  is  white  because  cattle  do 
not  get  green  food,  as  green  corn,  grass,  etc. 
Annatto  Is  used  to  meet  public  demands. 
The  public  do  not  like  white  cream.  Annatto 
gives  it  a  richer  color,  and  the  public  demand 
It  as  they  do  In  butter.  In  other  words,  the 
public  require  to  be  fooled.  They  buy  milk 
on  Its  looks.  It  Is  their  belief  that  when  it  Is 
yellow,  It  Is  richer  and  better,  and  for  this 
reason  the  coloring  matter  is  put  in.  At  the 
conclusion  of  the  evidence  a  demurrer  to  the 
evidence  was  offered  and  overruled,  and  then 
two  Instructions,  one  that  the  ordlnailce  was 
unconstitutional  and  the  other  that  it  was 
Invalid  because  unreasonable  as  a  matter  of 
law  and  on  the  evidence,  were  prayed  by  the 
defendant  and  overruled.' 

All  that  was  said  on  the  principal  objec- 
tion to  this  ordinance  as  a  whole  in  St.  Louis 
V.  Llesslng  Is  applicable  to  the  facts  of  this 
case,  and  need  not  be  repeated.  It  remains  ' 
only  to  determine  that  provision  of  section  17 
of  the  ordinance  which  prohibits  the  sale  or 
offering  for  sale  any  milk  or  cream  having 
therein  any  foreign  substance  or  coloring 
matter.  It  is  too  plain  for  doubt  that  annat- 
to Is  put  in  cream  and  milk  for  the  purpose 
of  deceiving  purchasers  and  consumers  there- 
of, and  making  them  believe  they  are  buying 
a  better  article  than  they  are  in  fact  obtain- 
ing. The  defense  to  this  case  Is  that  it  Is  a 
harmless  deception,  and  that  the  color  of 
milk  or  cream  indicates  only  the  food  upon 
which  a  cow  is  fed,  as  If  the  food  upon  which 
a  cow  is  fed  makes  no  difference  in  the  qual- 
ity of  milk  or  cream  she  will  give.  The  ques- 
tion, then,  is  whether  It  is  competent  for  the 
Legislature  or  municipal  assembly  to  prohib- 
it the  use  of  artificial  colorings,  such  as  an- 
natto, calculated  to  deceive,  and  whether  un- 
der the  ordinance  challenged  annatto  is  an 
adulterant  within  the  meaning  of  the  ordi- 
nance. 

On  this  point  there  seems  to  be  much  una- 
nimity In  the  deliverances  of  the  courts  of 
last  resort  In  State  v.  Addlngton,  77  Mo. 
110,  the  contention  of  the  defendant  was  that 
the  act  of  March  24,  1881  (Laws  1881,  p.  120), 
which  prevented  the  manufacture  and  sale  of 
oleaginous  substances  or  compounds,  of  the 
same  in  imitation  of  pure  dairy  products,  was 
unconstitutional,  and  he  offered  to  prove  that 
oleomargarine  was  wholesome  as  an  article  of 
food,  and.  If  he  could  establish  that  fact  the 
constitutionality  of  the  act  would  be  over- 
thrown, but  this  court  rejected  the  argument 
as  subversive  of  the  exercise  of  the  police 
power;  this  court  saying  that ^ the  conten- 
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tion  of  (be  defendant  conid  be  Emstalned, 
then  any  man  arrested  for  killing  game  at 
an  unlawful  season  might  appropriately  ofTer 
to  proTe  that  the  birds  killed  were  Injurious 
to  the  public  or  destructive  to  crops,  or  the 
master  of  a  vessel  required  to  submit  to  san- 
itary regulations  might  prove  that  there  was 
no  disease  on  his  vessel,  and  therefore  a  law 
compelling  him  to  remain  at  quarantine  was 
an  Infringement  of  his  constitutional  rights. 
The  act  In  the  oleomargarine  case  was  sus- 
tained on  the  ground  that  It  was  the  manifest 
purpose  of  the  act  to  prevent  facilities  for 
selling  or  manufacturing  spurious  articles  of 
butter,  resembling  the  genuine  article  so 
closely  In  its  external  appearance  as  to  ren- 
der It  easy  to  deceive  purchasers  Into  buying 
that  which  they  would  not  buy  but  for  the  de- 
ception. The  decision  of  this  court  In  that  case 
was  sustained  by  the  Supreme  Court  of  the 
United  States  In  Plumley  v.  Com.  of  Mass., 
155  U.  S.  477,  15  Sup.  Ct  154,  39  L.  Ed.  223. 
In  State  v.  Bockstruck,  136  Mo.  356,  88  S. 
W.  ZVf,  an  act  prohibiting  the  coloring  yel- 
low of  any  substance  designed  to  be  used  as 
a  substitute  for  butter  and  cream  was  sus- 
tained on  the  ground  that  its  evident  object 
and  dominating  idea  was  to  prevent  the 
manufacture  or  sale  of  a  spurious  article  of 
butter.  In  Powell  v.  Com.,  114  Pa.  265,  7 
Atl.  913,  60  Am.  Rep.  350,  a  statute  much 
y  resembling  that  in  Addington's  Case  was  held 
valid,  though  the  article  was  marked  and  sold 
as  "oleomargarine  butter,"  and  was  shown 
to  be  a  wholesome  and  nutritious  article  of 
food,  and  that  Judgment  was  affirmed  by  the 
Supreme  Court  of  the  United  States  In  Powell 
v.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct.  992, 
82  L.  Ed.  258.  In  Massachusetts  a  statute 
was  held  unconstitutional  which  prohibited 
the  sale  of  milk,  though  adulterated  with  an 
admixture  of  pure  water  only.  Com.  v. 
Walte,  11  Allen,  204,  87  Am.  Dec.  711.  In 
People  T.  Arensburg,  105  N.  Y.  123,  11  N.  B. 
277,  58  Am.  Rep.  4^  an  act  to  prevent  de- 
ception In  the  sale  of  dairy  products  was 
held  not  violatlTe  of  the  Constitution,  the 
language  of  the  act  being  "In  imitation  or 
semblance  or  designed  to  take  the  place  of 
natural  butter";  the  ground  of  the  opinion 
t>eing  that  it  was  designed  to  prevent  decep- 
tion. These  cases  were  followed  in  State  v. 
Layton,  160  Mo.  474,  61  S.  W.  171.  62  L.  R. 
A.  163,  83  Am.  St  Rep.  487.  In  Waterbury 
T.  Newton,  60  N.  J.  Law,  534,  14  AtL  604,  an 
act  prohibiting  the  additlcxi  of  annatto  to  ole- 
omargarine was  upheld,  though  it  appeared 
that  oleomargarine  colored  with  annatto  was 
a  wholesome  article  of  food.  Among  other 
things,  the  court  said  the  object  of  the  act 
was  to  exclude  from  the  market  a  commodity 
prepared  with  a  view  to  deceive  those  pur- 


chasing it,  and  that  the  power, of  the  Legis- 
lature to  repress  counterfeits  could  not  admit 
of  question.  This  ruling  was  sustained  in 
Plumley  v.  Massachusetts,  155  U.  S.  461,  15 
Sup.  Ct  154,  39  L.  Ed.  22&  In  Com.  t. 
Scbaffner,  146  Mass.  612.  16  N.  E.  280,  a 
statute  forbidding  the  sale  of  milk  to  which 
any  foreign  substance  has  been  added  came 
before  the  court  for  construction.  It  ap- 
peared that  annatto  bad  been  added  to  color 
milk,  and  It  was  held  a  violation  of  the  act, 
the  court  saying:  "It  was  immaterial  wheth- 
er the  addition  of  the  annatto  coloring  mat- 
ter was  or  was  not  injurious  to  health."  To 
like  effect  see,  also.  Com.  y.  Wetherbee,  153 
Mass.  159,  26  N.  E.  414;  Beha  t.  State  (Neb.) 
93  N.  W.  155;  People  v.  Girard,  145  N.  T. 
105,  39  N.  B.  823,  45  Am.  St  Rep.  595.  In 
this  last  case,  involving  the  right  to  sell  vine- 
gar containing  any  artificial  coloring  mattw, 
the  court  said:  "There  Is  talk  here  of  Inter- 
ference with  the  vested  rights  of  an  individu- 
al. Sometimes  It  Is  pertinent  and  weighty, 
but  in  this  case  it  is  neitbw.  It  becomes 
the  assertion  of  a  vested  right  to  color  a 
food  product  so  as  to  conceal  or  disguise  its 
true  and  natural  appearance ;  in  plain  words. 
a  vested  right  to  deceive  the  publla" 

It  Is  within  the  common  knowledge  that 
the  quality  of  milk  depends  largely  upon  tbe 
nature  of  the  food  that  cows  are  fed  upon, 
that  cows  fed  upon  grass,  clover,  or  other 
fresh  green  food  give  a  quality  of  milk  supe- 
rior in  richness  and  appearance  to  that 
drawn  from  cows  fed  on  refuse,  slops,  or  -win- 
ter foods.  By  adding  annatto  to  the  white 
milk  or  cream  given  by  winter  fed  or  poorly 
fed  cows,  a  deception  is  practiced  upon  the 
milk-consuming  public  by  making  this  milk 
of  inferior  quali^  assume  the  rich  and  gold- 
en appearance  of  superior  milk.  Su«di  con- 
duct is  a  fraud  and  deception  upon  the  pub- 
lic, and  an  unfair  advantage  ovor  honest 
competitors  who  refuse  to  resort  to  such  de- 
ception against  which  the  ordinance  to  lev- 
eled, and  we  bold  it  was  clearly  within  tbe 
charter  power  of  the  city  referred  in  St. 
Louis  v.  Llessing;  Weigand  v.  Dlst  Colom- 
bia, 22  D.  C.  App.  559,  571 :  Plumley  v.  Mas- 
sachusetts, 155  U.  S.  461,  575,  15  Sup.  Gt  154. 
89  L.  Ed.  223.  and  cases  cited;  Capital  City 
Dairy  Co.  v.  Ohio,  183  U.  S.  288,  22  Sup.  Ct. 
120,  46  L.  Ed.  171;  State  t.  Schlenker.  112 
Iowa,  642,  84  N.  W.  698,  61  L.  R.  A.  »47.  84 
Am.  St  Rep.  360 ;  State  ▼.  CampbeU,  64  N.  H. 
402.  18  Atl.  585,  10  Am.  St  Rep.  419. 

The  Judgment  of  the  St  Lonia  criminal 
court  of  correction  is  affirmed. 

BRACE.  C.  X.  and  MARSHALL.  BUR- 
GESS, VALUANT,  FOX,  and  LAMM,  JJ.. 
concur. 
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CITY  OF   ST.   LOUIS  v.   GRAFBMAN 
DAIRY   CO. 

(Supreme  Court  of  Missouri.    June  28,  1905.) 

'Food  —  B.kqvla.tiho  Sale  —  DETERinRiKO 
PusiTT— Reasonableness  or  Method. 
An  ordinance  prohibiting  sale  of  milk  un- 
less it  shows  an  analysis  not  less  than  3  per 
cent,  by  weight  of  butter  fat,  "estimated  gravl- 
metrically  by  the  Adams  paper  coil  process,  can- 
not be  said  as  matter  of  law  to  fix  an.  unreason- 
able method  of  determining  the  amount  of  but- 
ter fat. 

In  Banc  Error  to  St  Louis  Court  of 
Criminal  Correction;  Hiram  N.  Moore, 
Judge. 

Prosecutloo  by  the  city  of  St  Louis 
against  the  Grafeman  Dairy  Company.  The 
cause  was  dismissed,  and  the  city  brings 
error.     Reversed. 

Cbas.  W.  Bates  and  Wm.  F.  Woerner,  for 
plaintiff  In  error.  E.  F.  Stone,  for  defendant 
In  error. 

GANTT,  J.  This  record  Is  before  us  on 
•writ  of  error  to  test  the  validity  of  section 
18  of  Ordinance  No.  20,808.  The  statement 
filed  in  the  First  district'  police  court  char- 
ged a  violation  of  said  section  by  the  de- 
fendant company  in  that  It  did,  ou  April 
28,  1903,  carry  and  expose  for  sale,  at  Leon- 
ard and  Washington  avenues,  milk,  which 
said  milk  did  show  on  analysis  less  than  3 
per  cent  by  weight  of  butter  fat;  the  said 
bntter  tat  being  estimated  gravlmetrlcally 
by  the  Adams  paper  coil  process,  contrary 
to  the  ordinance  In  such  case  made  and  pro- 
vided. On  a  trial  in  the  police  court  de- 
fendant was  found  guilty  and  fined  $25. 
It  appealed  to  the  St  Louis  court  of  criminal 
correction,  and  tn  that  court  filed  its  motion 
to  quash.  In  the  nature  of  a  demurrer  to  the 
complaint,  on  12  different  grounds.  The 
said  court  sustained  said  motion  and  dis- 
missed the  cause,  and  thereupon  the  city 
sued  out  its  writ  of  error  in  due  time  and 
form. 

Without  repeating  the  various  grounds  of 
tbe  motion  to  quash  or  demurrer,  it  will 
suffice  to  say  that  In  substance  they  assailed 
tbe  said  section  of  the  ordinance  along  the 
same  lines  that  were  followed  In  St  Louis 
V.  Liessing  (Mo.  Sup.)  88  S.  W.  611.  which 
was  argued  and  submitted  along  with  this 
case  at  tbe  same  time.  We  have  already 
expressed  our  views  on  the  objections  to 
this  section  of  tbe  ordinance  in  St  Louis 
T.  Llesslng.  The  particular  provision  In- 
volved In  this  appeal  Is  the  charge  in  the 
information  that  the  defendant  company 
sold  milk  showing  "on  analysis  less  than 
3  per  cent  by  weight  of  bntter  fat;  the  said 
butter  fat  being  estimated  gravlmetrlcally 
by  tbe  Adams  paper  coil  process."  In  this 
series  of  cases  we  have  already  determined, 
in  harmony  with  great  weight  of  authority 
in  tills  country,  that  under  Its  charter  the 
dty  of  St   Louis  has   the  right  to  fix  a 


standard  of  purity  for  milk  and  cream  sold 
and  offered  for  sale  within  its  municipal 
limits  and  to  prohibit  the  sale  of  milk  which 
does  not  conform  to  that  standard,  even  though 
it  be  natural  milk  from  healthy  cows,  that 
the  purpose  of  the  ordinance  Is  to  prohibit 
not  merely  the  dealing  in  milk  which  has 
been  In  fact  adulterated,  but  also  tbe  sale 
and  offering  for  sale  of  milk  of  such  Inferior 
quality  that  It  falls  below  the  prescribed 
standard  of  purity.  We  also  bold  that  in 
view  of  scientific  knowledge  and  the  n»mier- 
ous  legislative  enactments  and  ordinances 
In  other  states,  the  standards  of  milk  and 
cream  fixed  by  this  ordinance  are  not  so 
unreasonably  high  as  to  Justify  this  or  any 
other  court  In  holding  It  void  on  that  ground, 
and  this  court  is  not  Justified  In  holding  that 
milk  below  the  said  standard  is  so  univer- 
sally conceded  to  be  wholesome  and  Innocu- 
ous that  the  ordinance  Is  void  on  that  ac- 
count 

Tbe  one  question  remaining  Is,  does  tbe 
fact  that  the  ordinance  In  contest  requires 
milk  on  analysis  shall  show  not  less  than  3 
per  cent,  by  weight  of  butter  fat  "estimated 
gravlmetrlcally  by  the  Adams  paper  coll 
process,"  make  it  void?  Having  reached 
tbe  conclusion  that  It  was  within  the  power 
of  the  municipal  assembly  to  flz  the  stand- 
ard of  purity,  this  court  cannot  say  as  a 
matter  of  law  that  It  was  unreasonable  for 
the  assembly  to  provide  that  the  weight  of 
the  bntter  fat  should  be  estimated,  calculat- 
ed, or  ascertained  gravlmetrlcally,  or  meas- 
ured by  weight  nor  that  the  adoption  of 
the  "Adams  paper  coll  process"  was  not  a 
proper  gravlmeter.  The  assembly  unques- 
tionably had  the  right  dealing,  as  It  was, 
with  a  scientific  question,  to  fix  a  scientific 
standard,  and,  in  the  absence  of  all  showing 
to  the  contrary,  Ihls  court  caimot  take  judi- 
cial cognizance  that  the  Adams  paper  coil 
process  was  not  a  proper  test.  By  so  fixing 
It,  a  definite  standard,  controlling  alike  upon 
the  city  and  one  charged  with  a  violation  of 
the  ordinance,  was  established  and  the 
weight  of  the  milk  can  be  ascertained  scien- 
tifically and  not  left  to  the  uncertain  opinion 
of  witnesses,  whether  experts  or  laymen,  and 
the  judgment  of  Inspectors.  On  tbe  con- 
trary, if  no  fixed  standard  or  test  was  es- 
tablished by  ordinance,  the  vender  of  the 
milk  might  well  complain  that  his  rights 
bad  been  left  to  the  unregulated  judgment 
of  the  inspectors,  or.  If  no  one  gravlmeter 
had  been  specified,  then  he  might  well  com- 
plain that  different  tests  might  lead  to  dif- 
ferent results  and  to  varying  standards  of 
purity.  This  ordinance  looks  to  his  protec- 
tion by  providing  that  when  an  inspector 
takes  a  sample  of  milk  w  cream  for  anal- 
ysis, "the  person,  firm  or  corporation  from 
whom  the  sample  is  taken  shall,  on  demand 
therefor,  then  and  there,  have  a  right  to  a 
duplicate  of  said  sample  sealed  with  tbe 
seal  of  the  officer  on  tendering  bim  a  suit- 
able receptacle  therefor."    In  this  manner 
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he  can  have  bis  milk  of  the  same  quality 
tested  by  any  disinterested  chemist  by  the 
same  method,  and  Is  not  conduslyely  bound 
by  the  analysis  of  the  city  chemist  The 
argument  of  Inconvenience  urged  by  de- 
fendant we  do  not  regard  as  of  great  weight 
The  ordinance  does  not  attempt  to  change 
the  rules  of  evidence,  but  Is  scrupulous  to 
preserve  to  the  vender  evidence  under  the 
ofiBcial  seal  of  the  inspector  which  be  may 
submit  to  an  unbiased,  disinterested  chemist 
to  be  tested  by  identically  the  same  stand- 
ard as  that  which  the  city  proposes  to  use 
to  determine  whether  he  has  or  has  not 
violated  the  ordinance.  He  has  his  day  In 
court  and  by  his  counsel  can  subject  the 
city  chemist  to  the  most  rigid  examination 
as  to  bis  method  of  testing  the  milk,  and 
then,  If  adverse,  meet  it  with  the  testimony 
of  his  own  expert  The  ordinance  nowhere 
makes  the  test  of  the  city  chemist  conclusive 
upon  defendant  It  simply  Axes  a  standard, 
and  leaves  the  question  of  whether  or  not 
his  milk  Is  up  to  that  standard,  according 
to  the  prescribed  test  for  all  alike,  to  be  as- 
certained by  settled  principles  of  legal  evi- 
dence. We  think  there  is  nothing  to  differ- 
entiate this  case  In  principle  from  the  others 
la  -wtalob  we  have  sustained  the  constitution- 
ality of  the  ordinance. 

The  St  Louis  court  of  criminal  correction 
erred  in  dismissing  the  petition,  and  its 
Judgment  la  reversed,  and  the  cause  remand- 
ed, ta  be  tried  in  accordance  with  the  views 
herein  announced. 

BRACE,  0.  J.,  and  MARSHALL,  BUR- 
GESS, VALLLANT,  FOX,  and  LAMM,  JJ., 
concur. 


CITY    OF    ST.    LOUIS  v.    RBUTBB. 

(Suprone  Court  of  Missouri.    Jane  28,  1905.) 

FooB  —  BE0Ui.A.TiNa  Salk  —  Stasdabd  or 

OBKAH— POUOB   POWEB. 

An  ordinance  forbidding  the  sale  of  cream 
that  contains  less  than  12  per  cent,  of  batter 
fat  is  valid  as  an  exercise  of  the  police  power 
conferred  by  the  city's  charter. 

[Ed.  Note. — For  cases  in  point,  see  vol!  28, 
Cent  Dig.  Food,  i  1.] 

In  Banc.  Appeal  from  St  Lonls  Court  of 
Criminal  Correction ;  Hiram  N.  Moore,  Judge. 

Prosecution  by  the  city  of  St.  Louis  Against 
P.  Renter.  From  a  Judgment  of  conviction, 
defendant  appeals.    AfSrmed. 

B.  F.  Stone,  for  appellant  Chas.  W.  Bates 
and  Wm.  F.  Woerner,  for  respondent 

6ANTT,  J.  This  is  another  aHieal  involT- 
Ing  the  constitutionality  and  validity  of  tbe 


milk  ordinance  of  the  dty  of  St  Louis, 
numbered  20,808.  Section  19  of  said  ordi- 
nance is  assailed  in  this  particular  case. 
That  section  provides  that  "no  cream  shall  be 
sold,  offered  for  sale,  exchanged,  delivered  or 
be  transported  for  the  purpose  of  sale,  offer- 
ing for  sale,  exchange  or  delivery,  that  con- 
tains less  than  twelve  per  centiun  of  batter 
fat  or  that  is  taken  from  any  impure,  dis- 
eased, unhealthy,  unclean,  adulterated  or  un- 
wholesome milk,  or  milk  to  which  any  foreign 
or  other  substance  of  any  kind  has  beoi 
added."  The  evidence  developed  that  a 
deputy  milk  Inspector  of  the  dty  took  a 
sample  of  cream  from  defoidant's  milk 
wagon  on  the  ISth  of  July,  1904,  at  Tenth  and 
Lafayette  avenues,  and  sealed  it  and  de- 
livered it  to  tbe  dty  chemist  and  that  tbe  city 
chemist  analyzed  the  same  gravimetrical- 
ly  and  found  it  to  contain  10  per  cent  of 
butter  fat  only.  No  evidence  contradicting 
the  dty's  case  was  offered  by  defendant 

The  only  difference  between  this  case  and 
that  of  City  of  St  Louis  v.  T.  Liesslng 
(already  considered  and  affirmed)  89  S.  W. 
611,  Is  that  in  this  case  tbe  nineteenth 
section  of  Ordinance  No.  20308,  which  pro- 
vides that  no  cream  shall  be  sold,  carried, 
or  exposed  for  sale  wliich  contains  less  than 
12  per  cent  of  butter  fat  wblle  in  that  case 
section  18  of  the  same  ordinance  was 
challenged,  which  provides  tliat  no  milk 
should  be  sold,  etc.,  unless  it  shows  on 
analysis  not  less  than  S  per  cent  by  weight 
of  butter  fat  85  per  cent  solids,  not  fat  and 
seven-tenths  of  1  per  cent  ash.  Tbe  two 
cases  involve  the  same  prindples  of  law,  to 
wit:  The  dignity  of  the  ordinance  as  a  law : 
Its  validity  as  the  exercise  of  the  police 
power  under  the  authority  conferred  by  tbe 
charter;  its  constitutionality  with  reference 
to  tbe  state  and  federal  Constitution;  the 
right  to  establish  a  standard  of  purity  of  milk 
and  cream;  its  binding  effect  upon  tbe 
courts;  tbe  validity  of  tbe  ordinance  as  af- 
fected by  the  contention  that  it  Is  incon- 
sistent with  a  prior  unrepealed  ordinance; 
the  validity  of  parts  of  an  ordinance  If  other 
parts  are  invalid,  if  severable;  the  validity 
of  Ordinance  No.  20,808  ajs  against  the  charge 
of  defective  title,  and  tbe  daim  tliat  it  is 
based  upon  a  prior  void  ordinance — all  of 
which  were  ruled  adversely  to  defendant's 
contmtlon  In  Llesslng's  Case. 

Adhering  to  the  views  expressed  In  tluit 
case,  the  Judgment  must  be,  and  la,  aflBrmed. 

BRACE,  C.  J.,  and  MARSHALL,  BUB- 
OBSS,  YALLIANT,  FOX,  and  LAMM,  JJ. 
concnr. 
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HARRIS  BANKING  CX).  y.  HIIiLBR  et  al. 

(Supreme  Coart  of  Missonri,  DiTision  No.  2. 

Oct  25,  1906.) 

1.  iNTEHPUiADEK— Right  to  Remkdt. 

Where  a  certificate  of  deposit  issued  by  a 
bank  -waa  assigned  by  the  holder  during  his 
lifetime,  and  after  his  death  there  were  rival 
daims  between  the  assignee  and  the  holder's 
executors,  equity  has  jurisdiction,  by  suit  for 
interpleader  brought  by  the  bank,  to  determine 
the  rightful  owner. 

[B».  Note. — For  cases  In  ooint,  see  voL  29, 
Cent.  Dig.  Interpleader,  {{  12,  13,  Sa] 

2.  Affkait—Revicw— Weight  or  Bvidknok. 

Where  the  question  is  one  of  equity,  the 
finding  and  conclusion  of  the  circuit  court  are 
open  to  review ;  and,  where  the  evidence  is 
practically  undispnted,  the  Supreme  C!onrt  has 
a  right  to  weigh  the  testimony. 

[Ed.   Note. — For  cases   in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  S§  3970-3978.] 

3.  Gifts  — iNTiB  Vivoe  —  Nkcessitt  or  De- 

UVEBT. 

To  constitute  a  valid  gift  inter  vivos,  an 
intention  of  the  donor  to  give  is  not  alone  suf- 
ficient, but  the  intention  must  be  executed  by 
complete  and  unconditional  delivery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts,  8t  29-87.] 

4.  Sake— Tike  ov  Taking  Effect. 

A  gift  cannot  be  made  to  take  effect  in  the 
future. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts,  {  9.] 

5.  Sake— Retention  of  Possession. 

Evidence  of  the  alleged  donee  of  a  certif- 
icate of  deposit,  to  whom  the  same  liad  been 
indorsed,  tmit  the  donor  showed  it  to  her  and 
permitted  her  to  read  it,  but  said  he  wanted 
to  keep  it  in  his  possession  to  draw  the  interest 
on  it;  that  it  would  i>e  hers  at  his  death,  but 
he  would  draw  the  interest  while  he  lived — was 
insufficient  to  establish  a  valid  executed  gift 
inter  vivos. 

[Eld.  Note. — For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Gifts,  i  58.] 

6.  Tbtjbts— Creation  by  Paboi.. 

The  statute  of  frauds  (Rev.  St.  1899,  S 
3416)  does  not  by  its  terms  include  personal 
cliattels,  and  does  not  prohibit  the  creation  of 
an  express  trust  in  such  property  by  parol. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Tmata,  {  17.] 

7.  Same— Bhfobcekent— Defense. 

The  assertion  of  a  gift  inter  vivos,  and 
failnre  to  establish  the  same,  does  not  prevent 
the  party  from  showing  a  perfect  valid  trust. 

8.  Sams— Pleading. 

An  interplea  alleged  that  the  interpleader 
was  the  owner  of  a  certificate  of  depout,  and 
that  the  other  claimants  had  no  right  thereto ; 
that  at  the  earnest  solicitation  of  decedent  and 
of  his  twin  brother  she  undertook  to  keep  house 
for  them :  that  such  brother  was  without  means 
of  support  and  living  oS  the  bounty  of  de- 
cedent ;  that  at  the  solicitation  of  said  dece- 
dent she  entered  on  the  work  and  continued  in 
the  discharge  of  duties  until  the  death  of  the 
twin  brother;  that,  in  recognition  of  her  kind- 
ness and  the  work  performed,  the  said  decedent, 
having  obtained  a  certificate  of  deposit  from  a 
bank,  gave  the  right  to  have  and  receive  the 
money  to  the  claimant,  and  indorsed  said  certif- 
icate to  her;  and  that  it  was  now  wrongfully 
withheld  by  the  executors — and  prayed  for  judg- 
ment for  the  amount  of  the  deposit  and  for 
such  orders  as  might  be  proper.  Held  a  suf- 
ficient ajsertion  of  a  trust  in  such  fund,  on  the 
failnre  of  the  Interpleader  to  establish  a  gift  of 


the  same,  to  justify  the  court  in  determining 
the  existence  of  the  trust  and  to  enforce  it. 

9.  Same— CoNsiDEBATioN. 

If  a  complete  valid  trust  is  established,  it 
will  be  enforced,  notwithstanding  it  is  purely 
voluntary. 

[BM.  Note. — ^For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  8  11-] 

10.  Sake  —  Cbeation  of  Tbust  in  Gebiif- 
lOATE  OF  Deposit. 

A  depositor,  at  the  time  of  making  a  de- 
posit in  a  bank,  consulted  the  officers  of  the 
bank  as  to  the  method  he  should  pursue  so  that 
a  certain  person  could  be  the  absolute  owner  of 
the  property,  and  that,  in  case  of  his  death,  she 
could  come  to  the  bank  and  draw  the  money. 
He  was  advised  to  take  the  certificate  of  de- 
posit in  his  own  name  and  indorse  it  to  such 
person,  which  he  did  by  the  execution  of  an  as- 
signment on  the  certificate.  He  then  notified 
the  beneficiary  of  what  he  had  done,  and  showed 
her  the  certificate ;  but  he  retained  it,  saying' 
that  he  desired  to  keep  it  and  draw  the  interest 
thereon  during  his  life,  telling  her  that  it  should 
be  hers  at  his  death.  Beld,  that  such  facts  es- 
tablished an  executed  parol  trust. 

[Ei.  Note. — For  cases  in  point,  see  vol.  47, 
Gent  Dig.  Trusts,  S  44.] 

11.  Appeai.  —  Review   of  Gbottndb  of  De- 
cision. 

In  an  equity  cause,  the  decree  of  the  circuit 
court  may  be  affirmed,  if  proper,  notwithstand- 
ing the  reason  upon  which  it  was  based  is  not 
approved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  fl  3408,  3434.] 

Appeal  from  CHrcolt  Court,  Putoam  Oonnty; 
P.  C.  Stepp,  Judge. 

Action  of  interpleader  by  tbe  Harris  Bank- 
ing Company  against  Helen  A.  Miller  and 
othera  From  a  Judgment  In  favor  of  Helen 
A.  Miller,  the  other  defendants  appeal.  Af- 
firmed. 

T.  B.  Davis,  Hlgbee  &  Mills,  Robison  & 
Roblson,  and  N.  A.  Franklin,  for  appellants. 
Wilson  &  Clapp  and  A.  W.  Mulllns,  for  re- 
spondent 

GANTT,  J.  On  July  26,  1901,  Giles  Bnr^ 
llnggame,  of  Putnam  county.  Mo.,  died  testate 

at  said  county,  and  on  July ,  1901,  his 

will  was  duly  probated,  and  letters  testa- 
mentary were  issued  to  the  defendants  William 
Johnson  and  James  E.  Davis,  who  were  duly 
qualified  and  are  acting  as  such  executors  ot 
said  estate.  On  August  26,  1902,  the  Harris 
Banking  Company  filed  its  petition  in  the 
circuit  court  of  Putnam  county,  stating  that 
It  was  and  still  is  a  banking  corporation,  witb 
its  banking  house  in  the  town  of  Harris,  Sul- 
livan county,  Mo.;  that  for  several  years  prior 
to  his  death  said  Burllnggame  had  kept  a 
considerable  sum  of  money  upon  deposit  in 
plaintiff's  bank,  bearing  Interest;  that  on  May 
22,  1901,  plaintiff  Issued  to  said  deceased  a 
certificate  of  deposit  for  $8,080.91,  which  was 
dated  June  11,  1901,  and  which  said  Burllng- 
game on  said  May  22,  1901,  by  written  in- 
dorsement, assigned  to  Helen  A.  Miller;  that 
plaintiff  l8«lnformed  and  believes  said  Bur- 
llnggame delivered  said  certificate  of  deposit 
to  said  Helen  A.  Miller  soon  after  said  assign- 
ment and  before  bis  'deatb;  that  plaintiff  is 
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Informed  and  believes  that  said  certificate 
of  deposit  was  In  the  possession  of  said  Bur- 
lluggame  at  the  time  of  his  death,  and  wheth- 
er he  held  the  same  for  himself  or  for  Helen 
A.  Miller  plaintiff  does  not  know;  that  said 
Helen  A.  Miller  claimed  same  as  her  absolute 
property,  bat  said  executors  inventoried  same 
as  the  assets  of  the  estate  of  said  Burllng- 
game,  and  refused  to  deliver  it  to  her;  that 
said  executors  on  the  one  hand,  and  the  said 
Helen  A.  Miller  on  the  other  hand,  are  now 
each  demanding  plaintiff  to  allow  amount  due 
on  said  certificate  of  deposit,  and  were  threat- 
ening to  sue  the  plalntur  if  the  sum  was  not 
paid  to  each  of  them,  respectively,  in  full; 
that  plaintiff  was  ready  and  willing  to  pay 
the  amount  due  on  said  certificate  of  deposit 
to  the  party  legally  entitled  thereto,  or  to  pay 
the  sum  into  court  for  such  party  as  shall 
be  adjudged  entitled  to  the  same;  that  It 
would  be  unsafe  for  plaintiff  to  pay  the  sum 
to  either  claimant  without  its  being  Judicially 
determined  to  which  of  the  claimants  It 
should  be  rightfully  paid — and  prayed  that 
said  Helen  A.  Miller  and  the  said  executors 
be  required  to  Interplead,  setting  up  their 
respective  claims  to  said  certificate  in  order 
that  it  might  be  judicially  determined  to 
whom  plaintiff  should  pay  the  sum,  and  for 
all  proper  relief.  At  the  October  term  of  said 
court,  1902,  Helen  A.  Miller  filed  her  inter- 
plea,  alleging  that  she  was  the  owner  and 
rightfully  entitled  to  the  said  certificate  of 
deposit  and  the  fund  evidenced  thereby,  and 
tliat  the  said  Giles  Burllnggame  had  no  right, 
title,  or  interest  therein;  that  on  or  about 

the day  of ,  1894,  at  the  special 

solicitation  of  the  said  Giles  Burllnggame, 
said  Helen  A.  Miller  moved  from  her  home 
at  Springfield,  Mo.,  to  the  residence  of  said 
Giles  Burllnggame  and  his  twin  brother,  Miles 
Burlingg^ame,  both  of  whom  were  old  and  in- 
firm, living  alone,  both  being  bachelors  and 
her  cousins,  and  undertoolc  to  keep  house, 
wait  on,  and  nurse  them;  that  said  Miles  was 
then,  and  has  continued  to  be,  without  means 
of  support,  and  was  living  off  the  bounty  of 
his  brother,  the  said  Giles  Burllnggame,  and 
that  solely  at  the  solicitation  of  said  Giles 
Burllnggame  she  entered  upon  the  work, 
service,  and  duties  she  had  so  assumed,  and 
from  that  date  continued  in  the  discharge  of 
the  duties  in  keeping  house,  waiting  on,  and 
nursing  said  Burllnggames,  imtll  the  death 
of  said  Giles  Burllnggame  on  July  2tS,  1901; 
that  In  recognition  of  the  kindness  she  had  so 
shown  said  Giles  Burllnggame  and  his  broth- 
er, and  because  of  the  work  and  the  labor  so 
performed,  and  the  care  and  the  attention  she 
had  bestowed  upon  said  Burllnggames  during 
all  that  period,  the  said  Giles  Burllnggame, 
having  deposited  in  the  plaintiff's  bank  the 
snm  of  $8,080.91,  and  having  received  the 
said  certificate' of  deposit  therefor  from  said 
bank,  gave  the  same  and  the  right  to  have 
and  receive  said  money  so  on  deposit  to  said 
Helen  A.  Miller,  and  indorsed  and  signed  said 
certificate  of  deposit  to  her  on  May  22,  1901, 


and  that  certificate  of  deposit  Is  now  wrong- 
fully withheld  from  her  by  said  Johnson  and 
Davis,  executors  of  the  will  of  said  deceased, 
because  they,  as  such  executors,  have  no  right 
thereto  and  no  interest  in  said  fund.  Where- 
fore she  prays  judgment  for  said  snm  of 
$8,080.91,  and  that  the  plaintiff  bank  be  re- 
quired to  pay  the  same  to  her,  and  that  the 
court  will  make  such  orders  and  render  such 
judgment  as  may  be  proper.  On  the  same 
day  Johnson  and  Davis,  the  executors,  filed 
their  petition  as  interpleaders,  and  admitted 
that  they  were  the  executors  of  the  last  will 
and  testament  of  Giles  Burllnggame,  deceased, 
and  alleged  that  said  banking  company  duly 
issued  its  certificate  of  deposit  to  said  do- 
ceased  on  date  June  11,  1901,  for  the  sum  of 
$8,080.91,  bearing  ?  per  cent,  interest  to  ma- 
turity only;  that  said  certificate  ever  after- 
wards remained  the  property  of  said  Bur- 
llnggame, and  was  his  property  at  his  death: 
that  said  money  was  due  from  said  bank- 
ing company  to  said  Bullnggame,  with  al! 
Interest  thereon,  and  was  wholly  unpaid  at 
his  death,  and  was  a  part  of  the  assets  of  his 
estate;  that  said  certificate  was  duly  taken 
possession  of  by  them,  as  executors  of  tho 
last  will  of  said  deceased,  and  duly  Inven- 
toried by  them  as  assets  of  said  estate,  and 
they  are  now  the  owners  and  holders  thereof 
as  such,  and  said  certificate  and  said  sum  of 
$8,08a91,  with  all  interest,  is  now  due,  for 
which  they  pray  judgment,  and  that  this 
court  order  the  same  paid  to  them  and  for  all 
proper  orders.  On  January  13,  1903,  Helen 
Miller  filed  her  answer  to  the  petition  of  said 
executors  ,as  follows:  "That  it  Is  true  that 
said  executors  were  duly  qualified  and  are 
now  acting  as  such  executors,  and  that  the 
deceased  was  a  resident  of  Putnam  county 
at  the  date  of  his  death,  July  25,  1901.  Thar 
said  executors  obtained  possession  of  snM 
certificate  of  deposit  from  her,  and  after- 
wards Improperly  and  wrongfully  Inventoric*! 
same  as  assets  of  said  estate.  Denies  that 
said  certificate  of  deposit  was  the  property  of 
said  deceased  at  the  time  of  his  death,  but 
that  same  was  then  her  property  and  has 
been  her  property  since  the  assignment  there- 
of, as  alleged  in  her  interplea.  That  upon 
making  said  deposit  In  said  bank,  and  mak- 
ing the  assignment  of  said  certificate  to  her 
on  the  back  of  same,  the  said  Giles  Burlini;- 
game  declared  to  the  ofllcers  in  charge  of  safd 
bank  that  the  said  certificate  of  deposit  be- 
longed to  this  Interpleader,  Helen  A.  Miller, 
and  for  said  bank  to  pay  the  money  evidenced 
by  said  certificate  to  her  and  to  no  other  per- 
son, and  then  and  thereby  placed  said  foods 
in  said  bank,  and  left  the  same  therein  in 
trust  for  the  sole  use  and  benefit  of  the  said 
Helen  A.  Miller,  and  prayed  Judgment  as 
asked  in  her  interplea."  On  the  same  day  the 
executors  filed  their  answer  to  the  interplea 
of  Helen  A.  Miller,  and  alleged  that  the  de- 
ceased, at  his  death,  had  and  held  the  said 
certificate  of  deposit  for  $8,060.91.  and  that 
these  defendants  have  Iiid,^|Kpd(,^l  Uave 
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posseflston  thereof  ever  since  the  death  of  said 
deceased,  and  denied  all  the  other  allegations 
in  the  petition  of  said  Helen  A.  Miller,  and 
prared  Judgment  as  in  their  interplea.  The 
ranse  was  tried  by  the  conrt  without  a  Jury 
on  January  IS  and  14,  1903,  npon  the  fore- 
going pleadings,  and  judgment  was  rendered 
for  Helen  A.  Miller,  interpleader,  and  tlie 
plalntiir  bank  was  ordered  and  adjudged  to 
pay  said  sum  of  $8,060.91  to  her,  and  the 
costs  were  adjudged  against  the  executors, 
Johnson  and  Davis.  Within  due  time,  the 
execotors  filed  their  motion  (Or  new  trial  and 
in  arrest  of  Judgment,  which  was  overruled, 
and  thereupon  the  ezecntors  in  due  form  ap- 
pealed to  Uils  conrt 

On  the  part  of  the  interpleader  Helen  A. 
Miller  the  evidence  was  as  follows :  Overton 
Harris  testified  that  he  resided  at  Harris, 
Mo.;  was  a  farmer  and  banker.  He  knew 
Giles  Burlinggame  28  or  80  years.  He  died 
in  about  one  month  after  his  last  visit  to 
our  town  on  June  18,  1901.  Witness  was, 
at  the  timb  of  giving  his  evidence,  and  had 
been,  president  of  the  Harris  Banking  Com- 
pany for  three  years.  At  the  time  of  his 
death  Olles  Burlinggame  had  $8,080.91  on 
deposit  in  the  bank.  He  had  l>een  a  deposi- 
tor for  several  years.  The  certificate  of  de- 
posit for  $8,080.91  was  drawing  3  per  cent 
for  12  montlis.  At  the  time  he  made  this 
deposit  Burlinggame  told  me  and  my  son. 
Cliff  Harris,  the  castiier  of  the  bank,  that 
be  wanted  to  wind  up  his  business,  and 
asked  us  to  fix  this  deposit  so  that  Helen 
A.  Miller  could  be  the  absolute  owner  of  said 
property.  We  told  him  that  he  could  make 
an  indorsement  on  the  bai^  of  It  and  sign 
it  ov^  to  her.  Cliff  wrote  the  Indorsement 
and  handed  the  certificate  to  him,  and  Giles 
Burlinggame  signed  the  same.  He  then  said, 
"This  winds  up  my  business,  with  the  ex- 
ception of  about  $8,600"  that  he  had  on  de- 
posit in  a  Lucerne  bank,  which  amount  he 
expected  to  bring  down  and  fix  the  same 
way  that  he  had  the  $8,080.91;  that  he 
wanted  her  to  have  this  last  amount  as 
well  as  the  first  he  had  given  her.  On 
June  13th,  1901,  be  came  back  to  Harris 
to  our  bank  and  brought  $500.  I  asked  him 
if  he  wanted  a  time  certificate  for  it  He 
said  "No" ;  that  he  would  be  down  in  a  few 
days  and  bring  tiie  balance — ^he  would  then 
fix  It  as  he  did  the  other.  He  said  for  us 
to  pay  this  to  no  one  but  Helen  Miller. 
Just  about  a  year  before  he  made  this  de- 
posit, his  deposit  he  made  at  that  time,  was 
$7,865.26.  He  told  us  at  that  time,  in  case 
of  his  death,  that  Helen  Miller  would  come 
to  the  bank  for  said  amount,  and  upon  identt- 
flcation  to  pay  her  the  same ;  but  at  the  last 
time  of  making  the  deposit  after  signing 
tbe  Indorsement  of  the  certificate,  he  told 
US  then  to  pay  it  to  no  one  but  her.  My 
son  made  the  Indorsement  on  tbe  certificate, 
and  he  (Burlinggame)  sigrned  it  and  after- 
wards put  It  into  his  pocket  He  said  it  be- 
loaged  to  Helen  A.  Miller.    After  stepping 


out  of  the  bank  we  sat  down  In  front  of 
the  bank,  Mr.  Burlinggame  taking  his  certifi- 
cate out  of  his  pocket,  and  asked  me  If  I 
would  hold  the  certificate.  I  told  him  I 
would  rather  not  He  then  put  the  certifi- 
cate back  into  his  pocket  He  told  me  at 
different  times  be  wanted  her  to  have  It, 
that  she  had'  been  keeping  house  for  him 
for  six  or  seven  years,  and  that  be  didn't 
want  John,  his  brother,  nor  Phil  Burling- 
game's  heirs,  to  have  any  of  his  estate; 
that  his  twin  brother.  Miles,  that  lived  with 
him,  was  wholly  incompetent  to  manage  his 
affairs;  and  that  be  had  tbe  utmost  confi- 
dence in  Mrs.  Helen  Miller  of  taking  care 
of  himself  and  his  twin  brother  and  his 
blind  sister.  He  further  said,  if  bis  twin 
brother  was  to  get  hold  of  it  him  being 
a  drunkard,  that  they  would  soon  get  it 
away  from  him.  He  said  that  Phil  Burling- 
game's  heirs,  he  thought  had  been  furnish- 
ing him  some  money  now,  as  he  had  come 
home  several  times  drunk,  and  that  he  was 
going  to  fix  his  affairs  so  tbe  parties  fur- 
nishing him  this  money  to  get  drunk  on 
would  have  to  lose  it  On  cross-examination 
he  was  asked :  "Q.  Did  yon  write  this  letter 
of  June  11,  1901?  A.  I  signed  it  It  was 
written  at  my  dictation.  At  the  time  I  wrote 
this  letter  I  had  .a  chance  to  make  a  loan 
of  $5,000,  and,  as  Mr.  Burlinggame  had  told 
me  a  few  weeks  before  he  intended  to  bring 
the  $3,500  down  and  make  a  time  deposit 
of  it  to  Helen  Miller  as  he  bad  the  other. 
I  figured  that  in  doing  so  we  could  carry 
the  loan."  Said  letter  read  as  follows: 
"Harris  Banking  Company,  Harris,  Mo.,  June 
11,  1901.  Giles  Burlinggame,  Esq.,  Lucerne, 
Mo. — ^Dear  Sir:  Regarding  the  matter  we 
were  talking  about  I  wish  you  would  come 
down  this  week,  if  possible,  as  we  have  a 
chance  now  to  make  a  nice  $6,000  loan  on 
1,000  acres  of  land.  This  Is  a  loan  we  want 
to  make,  and,  if  we  use  your  funds  In  mak- 
ing it  we  want  to  have  them  soon.  I  think 
now  that  I  will  have  to  be  away  from  home 
next  week,  and,  if  your  health  is  good,  you 
had  better  come  down  this  week.  Please 
answer  and  let  us  know  when  yon  will  be 
down.  I  will  be  at  home  all  this  week. 
Very  truly  yours,  O.  Harris." 

O.  B.  Harris  testified  as  follows:  "I  re- 
side at  Harris,  Mo.,  and  am  a  son  of  Overton 
Harris,  and  cashier  of  the  Harris  Banking 
Company,  and  have  been  for  five  years." 
He  testified  that  Giles  Burlinggame  had  been 
a  depositor  in  their  bank  ever  since  he  had 
been  cashier,  that  he  would  come  around 
about  the  1st  of  June  to  collect  his  interest 
on  his  old  certificate  and  renew  it  or  make 
a  new  deposit  He  came  down  on  May  22, 
1901 — the  certificate  matured  June  11th ;  said 
he  wanted  to  wind  up  his  business;  wanted 
to  leave  his  money  to  Mrs.  Miller;  that  he 
wanted  to  leave  some  more  money  in  con- 
nection with  his  time  certificate  he  was  then 
carrying,  plus  the  accrued  interest  The 
other  amount  was  about  $3,500  he  then  had 
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In  the  bank  at  Lucerne,  hla  home  bank.  He 
wonlA  bring  tbat  down  In  small  sums,  to 
leave  the  impression  he  was  loaning  It  "We 
arranged  Ms  new  certificae  upon  bis  request, 
payable  to  himself,  for  $8,080.91,  at  3  per 
cent,  for  12  months.  He  said  he  wanted 
this,  as  he  had  previously  instructed  us, 
so  that  Helen  A.  Miller  could  draw  it  at  tbe 
time  of  his  death;  that  he  wanted  her  to 
have  It,  and  asked  how  he  could  flz  the 
pap^r,  and  my  father  and  myself  suggested 
that  he  Just  assign  it,  like  any  other  negoti- 
able instrument,  to  her.  I  prepared  the  as- 
signment and  he  signed  it  He  said,  we  were 
to  pay  it  to  no  one  else  but  Helen  A.  Miller; 
that  It  was  her  property,  as  he  liad  In- 
structed us  previously.  He  instructed  us 
frequently.  The  year  before,  when  he  came 
to  renew  his  deposit  and  collect  his  interest 
be  told  us  he  was  getting  old  and  might 
die  at  any  time,  and  that,  in  case  he  did 
die,  Mrs.  Miller  would  present  tbe  certificate 
for  payment;  that  Mrs.  Miller  would  visit 
Mrs.  Titus  [his  sister],  and  Mrs.  Titus  would 
identify  her."  Burlinggame  then  asked  Over- 
ton Harris,  president  of  the  bank,  to  hold 
tbe  certificate  for  Mrs.  Miller,  and  he  de- 
clined, and  Burlinggame  put  the  certificate 
baok  into  his  pocket 

Frank  G.  Miller  testified  be  was  a  son  of 
Mrs.  Helen  A.  Miller,  interpleader ;  that  some 
12  years,  he  said,  before  his  mother  went 
to  live  with  Qiles  Burlinggame,  he  had  a 
conversation  with  Giles  Burlinggame,  In 
which  tbe  latter  said  to  blm:  "I  would 
like  to  have  your  mother  come  and  live 
with  me,  or.  In  other  words,  take  care  of  me. 
I  am  getting  old.  I  will  give  her  all  I  have. 
Do  you  think  she  would  come?"  I  said, 
"I  do  not  know,"  but  said  I  would  write 
to  her  about  it;  and  be  said,  "All  right" 
he  wished  I  would.  He  said  there  was  only 
two  women  In  the  world  he  cared  anything 
about,  and  one  of  them  was  my  mother. 
Tbat  was  about  all  of  tbe  conversation  at  tbat 
time.  "I  wrote  her  the  statement  he  made 
to  me.  I  suppose  he  was  about  66  years 
old  at  tbat  time." 

Thos.  Scott  testified :  "My  name  is  Thomas 
Scott ;  age,  54  years ;  residence,  Wlntersvllle, 
Sullivan  county.  Mo. ;  occupation,  farmer.  I 
have  known  Giles  Burlinggame  for  10  years. 
I  saw  blm  at  Harris  the  latter  part  of  May, 
1901.  I  told  him  I  had  a  life  policy  in  the 
Woodmen,  and  bad  come  to  have  it  changed, 
and  he  said  be  bad  come  to  get  bis  business 
fixed  up,  that  he  got  Cliff  Harris  to  write 
out  a  certificate  for  a  little  over  $8,000,  tbat 
be  was  going  to  give  it  to  bis  housekeeper, 
Mrs.  Miller,  that  she  had  been  keeping  house 
for  blm  for  six  or  seven  years;  and  I  said 
that  was  more  than  I  was  able  to  give  mine. 
About  three  weeks  later  I  seen  him  at  Harris 
again.  I  said,  'did  you  give  her  that  money, 
a  little  over  $8,000,'  and  he  said,  'Yes,  sir.' 
'How  did  she  take  it  when  you  gave  It  to 
her?*  He  said  It  did  not  surprise  ber  at 
all,  as  be  had  said  be  had  told  ber  that 


be  was  going  to  give  It  to  her  before  be 
got  all  his  business  straightened  19  aud  ^^s 
going  home.  In  the  first  conversation  he 
said  be  got  Cliff  Harris  to  write  out  the 
certificate  of  deposit  and  that  he  was  going 
to  take  it  home  and  give  it  to  ho:.  That's 
what  be  told  me.  The  next  I  asked  him 
if  he  bad  given  It  to  ber,  and  be  said,  'Tea, 
Bir.' " 

Mrs.  Miller  also  read  In  evldmce  a  pas- 
sage from  the  inventory  filed  by  tbe  said 
executors  as  follows :  "Co'tiflcate  of  deposit 
No.  182,  Issued  by  the  Harris  Banking  Com- 
pany, of  date  June  11,  1901,  bearing  interest 
at  the  rate  of  3  per  cent  per  annum,  for 
tbe  sum  of  $8,080.91;  interest  due  on  tbe 
above  to  date  $40.60."  In  parenthesis: 
"(Above  certificate  indorsed  to  Helen  A. 
MillOT.)"  Also  read  in  evidence  said  certifi- 
cate as  follows:  "$8,080.91.  Harris  Bank- 
ing Company,  Harris,  Missouri,  June  11,  1901, 
Giles  Burlinggame  has  deposited  in  this  bank 
eight  thousand  and  eighty  dollars  and  ninety- 
one  hundredths,  subject  to  the  order  of  talm'> 
self  on  the  return  of  the  certificate  properly 
indorsed.  [Signed]  C.  B.  Harris,  Cashier, 
No.  132.  This  certificate  is  not  subject  to 
check.  Three  per  cent  interest  to  matorltT 
only" — and  on  the  back  tbe  following  In- 
dorsement: "For  value  received  I  her^v 
assign  this  certificate  to  Helen  A.  Miller, 
and  authorize  ber  to  draw  tbe  same.  [Sign- 
ed] Giles  Burlinggame." 

S.  S.  Johnson,  a  tenant  of  Burlinggame,  tes- 
tifled  that  be  saw  blm  In  June,  1901,  about 
a  week  after  Burlinggame  had  got  back  from 
Harris;  told  him  he  was  getting  old — he 
ought  to  have  bis  business  fixed  up;  and 
Burlinggame  said  be  bad  it  fixed  up  rigbt 
here,  and  put  his  hand  on  bis  left  breast. 
Witness  could  see  the  bulk  of  somethlog 
there  about  tbe  size  of  a  blllbook.  Burling- 
game said  he  aimed  for  Mrs.  Miller  to  hare 
the  biggest  part  of  it  (bis  eetete);  tbat  he 
wanted  bis  brother  Miles  and  bis  blind  sis- 
ter to  be  taken  care  of;  that  be  bad  the 
papers  fixed  up,  but  he  didn't  aim  to  torn 
them  over ;  that  she  (Mrs.  Miller)  might  die 
first  and  leave  him  out,  or  throw  him  out: 
that  Mrs.  Miller  was  to  have  the  money  Id 
tbe  bank  after  his  death,  and  be  tbe  Interest 
on  It  for  bis  own  support;  that  she  was  to 
draw  It  after  his  death,  but  be  wanted  tbe 
use  of  tbe  money  and  the  interest  on  It  while 
he  lived;  the  bulk  of  his  property  he  wonld 
leave  to  Mrs.  Miller;  tbat  be  had  already 
fixed  it  and  mentioned  as  having  it  In  his 
pocket 

Charles  Burlinggame,  nephew  of  tbe  de- 
ceased, testified  he  was  at  his  uncle's  a 
few  days  before  his  death.  "He  bad  some- 
thing like  a  little  book,  wrapped  up  In  a 
piece  of  leather,  and  be  was  very  weak  and 
tried  to  sew  that  into  bis  bosom.  Mrs. 
Miller  offered  to  help  him,  and  be  said.  If 
he  wanted  any  help,  be  would  ask  for  it.  I 
was  tb&ee  the  day  tbe  executors  got  tiie 
papers.    Mrs.   ^^1^^  said   they  came    and 
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got  ones'  papers,  and  tbat  there  was  a  cer- 
tificate of  deposit  for  $500  among  them,  and 
she  gave  It  to  them.  She  did  not  mention 
the  $8,000  certificate." 

A.  H.  Lowry  testified :  "I  was  at  Burling^ 
game's  the  morning  he  died.  A  few  minutes 
before  he  died  Mrs.  Miller  said  for  me  to 
take  charge  of  the  papers  in  his  shirt  podcet 
and  give  them  to  her — that  was  Bnrllng- 
game's  request  She  said  there  was  a  paper 
In  there  that  really  belonged  to  her;  that 
he  had  showed  it  to  her,  but  that  he  wanted 
to  keep  It  In  his  possession  to  draw  the  In- 
.  terest  on  It  I  don't  know  whether  she  said 
it  was  a  paper  or  a  certificate.  I  went  and 
got  Uncle  Billy  Wilson,  and  amongst  us  we 
took  the  papers  off.  As  I  remember  the  book. 
It  was  a  kind  of  leather  slip,  and  It  was  in 
talfl  shirt  pocket  They  seemed  to  be  stitched 
in  with  some  kind  of  thread  or  twine.  Mr. 
Wilson  took  the  book  ont  of  his  pocket  and 
handed  It  to  Mrs.  Miller.  She  did  not  open 
It  or  say  anything  at  the  time.  I  was  at  the 
Inventory.  Mrs.  Miller  said  Burlinggame 
allowed  her  this  certificate  of  deposit  and  said 
tbat  he  wanted  to  keep  it;  that  he  might 
want  to  draw  the  interest  on  It;  that  he 
wanted  to  retain  it,  so  that  he  could  get 
the  interest  on  it" 

James  E.  Davis,  executor,  testified  he  was 
at  the  inventory;  tbat  "Mrs.  Miller  said 
that  when  Burlinggame  came  from  Harris, 
he  showed  her  the  certificate  of  deposit — and 
my  impression  is  that  he  told  her  that  at 
bis  death  It  was  hers — that  he  would  keep 
it  and  draw  the  interest  while  he  lived. 
There  was  a  will  and  some  notes,  and  a 
memorandum  of  deposit  of  $500,  In  that 
book.  They  were  all  Inventoried.  I  believe 
I  heard  Mrs.  Miller  say  something  about 
the  paper  being  hers  at  bis  death.  I  think 
she  said  tibat  he  would  keep  it  until  his  death 
and  he  would  draw  the  interest  She  said 
tbat  he  had  shown  it  to  her  when  he  came 
from  Harris,  and  said  that  it  was  hers  at 
bis  deatl),  bnt  that  be  would  keep  it  until 
bis  death  and  draw  the  interest" 

William  Jolmson,  one  of  the  executors, 
teetlfled  tbat  be  was  sent  for,  and  Mrs. 
Miller  got  the  papers.  "She  said  they  were 
on  Mr.  Burlinggame's  body.  She  named 
about  them  being  pinned  on  or  sewed  on 
bis  shirt  or  on  his  breast,  and  says  that  he 
said  tliat  he  would  keep  them  right  there. 
A  day  or  two  afterwards  we  went  back  to 
get  the  papers.  Mrs.  Miller  handed  them  to 
Mr.  Cnrrey,  and  he  opened  the  papers  and 
tills  certificate  was  among  them.  She  said 
be  was  giving  her  that  to  take  care  of  Miles 
— tbat  certificate  she  was  claiming;  that  he 
was  afraid,  if  Miles  got  it  into  his  possession 
at  bis  death,  these  other  brothers  and  folks 
wonld  get  the  proceeds  from  Miles.  She 
said  he  expected  to  get  it  all  arranged  by 
tbe  1st  of  September,  following — this  arrange- 
ment in  regard  to  Miles,  giving  her  the  cer- 
tificate— and  would  get  all  arranged  by  Sep- 
tember.   She  said  that  was  the  package  as 


it  came  off  Mr.  Burlinggame's  body.  She 
never  claimed  it  was  hers.  She  said  it 
ougbt  to  be  hers." 

Dr.  Parish  testified:  "I  was  at  Burling- 
game's the  night  he  died.  He  was  very 
sick  and  kept  holding  his  Itand  on  his  left 
breast  I  asked  him  if  anything  was  hurt- 
ing him,  and  I  thought  he  mentioned  his 
money.  I  noticed  a  bulk  in  his  shirt,  and 
it  looked  like  it  was  sewed  in.  After  bis 
death  I  asked  Mrs.  Miller  what  had  become 
of  those  papers,  and  she  said,  'We  called  in 
some  parties  and  took  them  off.' "  In  re- 
buttal, William  Wilson,  a  witness  for  Mrs. 
Miller,  testified  that  Mrs.  Miller  said  that, 
when  Burlinggame  came  home  from  Harris, 
he  took  out  tliat  certiflcate  and  handed  If  to 
her,  and  told  her  he  wanted  her  to  read  it, 
and  he  said.  'Now,  that  is  youm,  but  I 
want  the  nse  of  It  while  I  live.'  I  was  at 
Burlinggame's  directly  after  bis  death,  and 
found  a  bundle  of  papers  sewed  up  in  bis 
shirt  pocket  I  ripped  the  pocket  open  and 
took  the  papers  out  I  didn't  notice  the 
papers.  They  was  tied  up  with  a  twine 
string,  solid — all  in  a  bunch — and  I  banded 
them  to  Lowry,  and  he  handed  them  to 
Mrs.  Miller  and  told  her  to.  put  them  away, 
and  she  put  them  in  her  trunk.  After  the 
burial  she  asked  me  to  open  the  package. 
She  did  not  want  to  hold  it  I  found  the  two 
certificates — one  for  $8080.91,  and  one  for 
$500— some  notes  payable  to  Burlinggame, 
and  the  will,  and  about  $95  in  cash.  And 
she  said  that  Burlinggame  had  them  in  his 
pocket  while  he  lived,  and  had  her  sew 
them  in.  She  said  that  he  wanted  her  to 
wear  them  on  her  person,  and  she  did  not 
like  to  do  it ;  that  he  put  them  in  his  pocket 
when  she  did  not  want  to  take  them,  and  put 
them  in  there  and  had  her  sew  them  in,  and 
I  came  in  while  she  was  sewing  them  in, 
and  saw  her  sewing  them." 

1.  This  is  an  equitable  proceeding  by  the 
plaintiff  banking  company,  as  a  stakeholder, 
seeking  tbe  protection  of  a  court  of  equity 
against  rival  claimants  to  the  certificate  of 
deposit  issued  by  It  As  tbe  plaintiff  is  in 
the  position  of  a  mere  stakeholder,  claim- 
ing no  right  in  the  subject-matter,  but  being 
liable  to  be  vexed  by  two  or  more  suits  by 
the  different  claimants  of  the  said  certificate 
at  tbe  same  time,  the  Jurisdiction  of  equity 
is  well  established.  2  Story's  Bqulty  Juris- 
prudence, SS  806,  8^1 ;  Hathaway  v.  Foy,  40 
Mo.  540.  The  issue  is  a  simple  one,  to  wit: 
Who  is  the  rightful  owner  of  the  said  certifi- 
cate, Mrs.  Helen  A.  Miller  on  tbe  one  hand, 
or  the  executors  of  the  last  will  of  Giles 
Burlinggame,  deceased,  on  the  other  hand? 
The  facts  are  few  and  not  complicated.  It 
is  not  disputable  that  the  deposit  of  $8,080.91 
in  the  plaintiff  bank,  of  date  June  11,  1901, 
was  originally  made  by  the  said  Giles  Bur- 
linggame in  his  own  name,  and  a  certificate 
of  deposit  Issued  directly  to  him.  Mrs.  Mil- 
ler asserts  title  to  the  said  certiflcate  and 
the  fimd  which  it  represents  on  two  groundn : 
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First,  an  executed  gift  Inter  vivos;  and,  sec- 
ond, an  executed  parol  trust  created  by  Giles 
Burlinggame  In  her  favor  to  the  said  fund. 
Tbe  executors  insist  that  the  gift  was  invalid 
for  want  of  a  delivery  of  the  certificate  after 
Jthe  assignment  thereof  on  its  back  to  Mrs.  Mil- 
ler, and  that  there  was  no  evidence  of  any 
Intention  to  create  a  trust  in  said  fund  In 
favor  of  Mrs.  Miller.  The  learned  circuit 
court  made  a  special  finding  of  facts,  and 
found  that  the  evidence  established  a  valid 
executed  gift  inter  vivos  from  the  said 
Burlinggame  to  Mrs.  Miller,  and  that,  by 
his  assignment  of  the  deposit  certificate  to 
Mrs.  Miller  and  his  subsequent  acts,  re- 
linquished all  control  over  the  said  certifi- 
cate of  deposit  to  hold  the  same  as  the  prop- 
erty of  Mrs.  Miller.  The  first  inquiry,  there- 
fore, must  be  as  to  the  propriety  to  this 
finding  of  the  circuit  court  The  question  is 
one  of  equity,  and  the  finding  and  conclusion 
of  the  circuit  court  is  open  to  review  by  this 
court ;  and  while  It  has  been  the  uniform  prac- 
tice of  this  court  to  defer  in  a  large  measture  to 
the  judgment  of  the  circuit  court  on  a 
question  of  fact,  on  account  of  its  superior 
advantage  In  weighing  the  testimony  of  the 
witnesses,  yet  where  the  evidence  is  prac- 
tically undisputed,  as  it  is  In  this  case,  this 
court  has  never  abdicated  Its  right  to  weigh 
the  testimony  and  draw  its  own  conclusion 
as  to  the  equitable  rights  of  the  parties  Iltl- 
jrnnt. 

Addressing  ourselves,  .then,  to  the  ques- 
tion whether  the  facts  developed  on  trial 
establish  a  valid  executed  gift  inter  vivos 
from  Giles  Burlinggame  to  Mrs.  Helen  A. 
Miller,  the  testimony  In  our  opinion  es- 
tablishes, first,  that  Giles  Burlinggame  de- 
posited $8,080.91  of  his  own  money  in  plain- 
tltt's  bank  on  the  22d  day  of  May,  1901,  and 
took  a  certificate  of  deposit  therefor  in 
his  own  name;  and  at  the  same  time  he  in- 
dorsed on  the  back  of  said  certificate  the 
following  words:  "For  value  received  I 
hereby  assign  this  certificate  to  Helen  A. 
Miller,  and  authorize  her  to  draw  the  same. 
Giles  Burlinggame."  And  at  the  time  of 
the  execution  of  said  assignment  the  said 
Giles  BurUnggame  directed  the  plalntlfl 
banking  company  not  to  pay  said  deposit 
to  any  one  else,  but  to  pay  the  same  to 
Helen  A.  Miller,  and  requested  Overton 
Harris,  the  president  of  the  said  banking 
company  to  hold  the  said  certificate  of  de- 
posit, but  the  said  Harris  declined  to  do  so; 
that  thereupon  the  said  Burlinggame  repla- 
ced said  certificate  in  his  pocket,  and  return- 
ed to  his  home  with  It  in  his  possession. 
As  to  what  occurred  between  Giles  Burling- 
game and  the  Interpleader,  Mrs.  Helen  A. 
Miller,  In  regard  to  said  certificate  of  de- 
posit after  his  return  to  his  home,  Mrs. 
Miller  was  not  competent  to  testify,  and  we 
are  forced  to  accept  the  evidence  as  to 
her  statements  of  what  occurred  by  proof 
aliunde.    It  Is  conceded  on  all  hands  that 


when  Giles  Burlinggame  died  tills  certificate 
of  ^deposit,  together  with  another  for  $500, 
and  his  will,  were  fotmd  on  his  person,  wrap- 
ped in  a  leather  bag  and  sewed  to  hia  shirt 
and  was  turned  over  to  his  executors  by 
Mrs.  Miller  soon  after  his  death.  Mrs.  Mil- 
ler told  the  witness  Lowry,  while  Burling- 
game was  in  artlculo  mortis,  that  It  was 
Bnrllnggame's  reqneat  that  she  should  take 
charge  of  the  papers  in  his  shirt  pocket; 
that  there  was  a  paper  in  there  that  really 
belonged  to  her;  that  he  (Burlinggame)  had 
showed  it  to  her,  bnt  that  he  wanted  to  keep 
it  In  his  possession  to  draw  the  Interest  on 
it  He  further  testified  that  he  was  present 
at  the  making  of  the  inventory,  and  on  that 
occasion  Mrs.  Miller  said  that  Burlinggame 
showed  her  this  certificate  of  deposit  but 
said  that  he  wanted  to  keep  it;  that  be 
might  want  to  draw  the  Interest  on  it;  that 
he  wanted  to  retain  It,  so  that  be  could  get 
the  interest  on  It.  James  B.  Davis,  one  of 
the  executors,  testified  that  he  was  present 
at  the  making  of  the  inventory,  and  Mrs. 
Miller  said  that  when  Burlinggame  came 
from  Harris,  he  showed  her  the  certificate 
of  deposit  and  his  Impression  was  that  be 
told  her  that  at  his  death  It  was  hers;  that 
he  would  keep  it  and  draw  the  Interest  while 
he  lived.  William  Johnson,  the  other  ex- 
ecutor, testified  that  he  was  sent  for  after 
Burlinggame's  death,  and  Mrs.  Miller  got 
the  papers  and  turned  them  over  to  him. 
He  said  they  were  on  Mr.  Burlinggame's 
body  when  he  died — ^pinned  on  or  sewed  on 
his  shirt— and  said  that  he  said  that  he 
would  keep  them  right  there;  that  when 
he  opened  the  package,  the  certificate  In  con- 
troversy was  among  them.  William  Wilson 
testified  that  Mrs.  Miller  said  that  when  Mr. 
Johnson,  the  executor,  came  down  there  and 
got  the  papers,  Mrs.  Miller  asked  If  be 
thought  be  ought  to  take  the  certificate  that 
was  signed  over  to  her,  but  he  said  that 
as  It  was  found  among  the  other  papers,  be 
thought  he  ought  to  take  It  to  TTnionvllie 
with  him,  but  that  he  thought  It  ought  to  be 
sent  back  to  her;  that  Mis.  Miller  said 
that  when  Mr.  Burlinggame  came  back  from 
Harris,  he  took  out  that  certificate  and  hand- 
ed it  to  her  to  read  It  and  said  "Now,  that 
Is  yours,  but  I  want  to  use  it  while  I  live." 
Mr.  Wilson  further  testified  that  "after  the 
burial  of  Mr.  Burlinggame  Mrs.  Miller  re- 
quested me  to  open  the  bundle  or  package 
of  papers,"  and  he  found  this  certificate 
among  other  papers  in  It;  that  Mrs.  Miller 
said  to  him  that  Mr.  Burlinggame  had  them 
In  his  pocket  while  he  lived,  and  she  sewed 
them  In;  that  he  wanted  her  to  take  them 
and  wear  them  on  her  person,  and  she  did 
not  like  to  do  it  Mr.  Clifton  R.  Harris 
testified  that  at  the  time  the  certificate  of 
deposit  was  Issued  Mr.  Burlinggame  said  he 
wanted  this  fixed,  so  that  Helen  A.  Miller 
could  draw  it  at  the  time  of  his  death.  That 
Giles   Burlinggame   intended   to  stve   Mrs. 
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Helen  A.  Miller  the  cerdflcste  of  deposit,  or 
rather  the  fund  which  it  represeuted,  at 
some  time,  does  not  admit  of  doubt 
CoortB  are  ever-  desirous  of  carrying  out 
and  effectuating  the  Intention  of  parties 
as  manifested  by  their  agreements  or  dec- 
larations of  trust,  and  we  will  do  so  when- 
erer  It  can  be  done  consistently  with  the 
established  rules  of  law.  To  constitute  a 
valid  gift  inter  vivos,  there  must  be  an  in- 
tention to  give  and  a  delivery  to  the  donee, 
or  to  some  one  for  him,  of  the  property 
given.  An  Intention  of  the  donor  to  give  is 
not  alone  sufficient  The  intention  must  be 
executed  by  a  complete  and  unconditional 
delivery.  Neither  will  a  delivery  be  suffi- 
cient unless  made  with  an  Intention  to 
give.  The  transaction  must  show  a  com- 
pletely executed  transfer  to  the  donee  of  the 
present  right  of  property  and  the  possession. 
The  donee  must  become  the  owner  of  the 
property  given.  In  re  Soulard's  Estate,  141 
Mo.,  loc.  clt  657,  43  S.  W.  617;  Dunn  v. 
Bank.  109  Mo.  97,  18  S.  W.  1139;  McCord's 
Adm'r  v.  McCord,  77  Mo.  16C,  46  Am.  Eep.  9; 
Walter  v.  Ford,  74  Mo.  195.  41  Am.  Rep.  312; 
Tomlinson  v.  Ellison.  104  Mo.  105,  16  S.  W. 
201.  A  gift  cannot  be  made  to  talce  effect  in 
the  future.  Such  a  transaction  would  only 
amount  to  a  promise  to  make  a  gift  in  the  . 
future,  and,  being  without  consideration.  Is 
void.  Spencer  v.  Vance,  57  Mo.  420;  School 
District  V.  Sheldley,  138  M6.  672,  40  S.  W. 
G56.  37  Ii.  E.  A.  406.  60  Am.  St  Rep.  576. 
In  view  of  these  well-settled  principles 
of  law,  can  it  be  said  that  Giles  Burllng- 
game  made  an  unconditional  gift  and  de- 
livery of  the  certificate  of  deposit  in  this 
case  to  Mrs.  Miller?  While  we  think  it 
Is  plain  from  his  conversation  with  the 
Messrs.  Harris  at  the  time  of  the  execution 
of  the  certificate  of  deposit  by  them  that 
it  was  his  intention  to  give  Mrs.  Miller  this 
fund,  and  while  the  assignment  fully  corrob- 
orates their  testimony  as  to  the  intention 
which  he  expressed  at  the  time,  the  physical 
fact  that  Giles  Burlinggame  retained  this 
certificate  of  deposit  in  his  own  possession 
until  his  death  stands  admitted  and  conced- 
ed. Not  only  this,  but  the  claim  asserted 
by  Mrs.  Miller  to  the  executors,  and  to  the 
witnesses  who  were  present  at  the  time  of 
Mr.  Burllnggame's  death,  falls  short  of  a 
claim  that  Mr.  Burlinggame  had  parted  ab- 
solutely with  the  present  and  future  domin- 
ion and  right  of  control  over  the  certificate 
of  deposit  Her  evidence  falls  short  of  a 
statement  of  an  nnconditlonal  delivery  to 
her.  On  the  contrary,  she  says  that  he 
showed  it  to  her  and  permitted  her  to  read 
it.  but  said  he  wanted  to  keep  It  in  his  pos- 
session to  draw  the  Interest  on  it;  that  it 
would  be  hers  at  his  death,  but  he  would 
keep  it  and  draw  the  Interest  while  he  lived. 
Her  own  witness  Mr.  William  Wilson  says 
that  she  told  him  that  Mr.  Burlinggame 
handed  the  certificate  to  her  and  told  her 


that  he  wanted  her  to  read  it,  and  said, 
"Now,  that  is  yours,"  but  he  wanted  the  use 
of  it  while  he  lived.  We  cannot  escape 
the  conclusion  that  this  evidence  does  not 
establish  a  valid  executed  gift  Inter  vivos. 
In  our  opinion,  the  retention  by  the  de- 
ceased of  the  actual  possession  of  the  cer- 
tificate of  deposit,  with  the  expressed  in- 
tention of  reserving  to  himself  the  right  to 
collect  and  retain  the  interest  accruing  there- 
on, negatives  the  claim  of  an  unconditional 
gift  The  authorities  above  cited  from  this 
court  are  supported  by  numerous  others, 
and  by  the  great  weight  of  authority,  both 
in  England  and  in  the  United  States. 

2.  Notwithstanding  the  conclusion  we  have 
reached  that  the  transaction  by  Mr.  Giles 
Burlinggame  cannot  be  enforced  as  an  ex- 
ecuted gift  inter  vivos,  her  contention  that  it 
can  be  enforced  as  an  executed  express  trust 
in  her  favor  remains  to  be  determined.  In 
her  defense  to  the  Interplea  of  the  executors, 
she  asserts  that  at  the  time  he  deposited 
said  fund  In  said  bank  said  Burlinggame 
declared  to  the  officers  of  said  bank  that 
said  certificate  belonged  to  Interpleader, 
Helen  A.  Miller,  and  directed  said  bank  to 
pay  the  money  evidenced  by  said  certificate  to 
her  alone  and  no  one  else,  and  thereby  placed 
the  same  In  said  bank  In  trust  for  the  sole 
use  and  benefit  of  said  interpleader,  Helen  A. 
Miller.  To  this  claim  of  an  executed  trust 
objections  are  made  by  counsel  for  the  ex- 
ecutors. 

It  is  first  insisted  that  the  claim  of  ex- 
ecuted trust  cannot  be  maintained,  for  the 
reason  that  it  must  have  been  evidenced  by 
a  writing  and  cannot  be  established  by  parol 
evidence.  Mr.  Perry,  in  his  learned  and  ex- 
haustive treatise  on  Trusts,  in  the  first 
volume  (section  86)  thus  states  the  doctrine: 
"There  does  not  seem  to  be  any  objection 
whatever  to  the  establishment  of  a  trust  In 
personal  property  by  parol.  The  owner,  in 
the  absence  of  a  statute,  has  entire  control  of 
it  He  can  sell  and  transfer  it  without 
writing  and  by  parol,  and,  if  he  can  transfer 
it  by  parol,  there  is  no  reason  why  he  may 
not  by  parol  transfer  it  upon  such  lawful 
terms  and  to  such  uses  and  trusts  as  he  may 
desire.  It  has  been  so  ruled  in  express  de- 
cisions in  the  United  States.  When  a  person 
sul  juris,  orally  or  In  writing,  explicitly  or 
Impliedly,  declares  that  he  holds  personal 
property  for  another,  he  thereby  constitutes 
himself  an  express  trustee."  Section  3416, 
Rev.  St  1809,  in  force  at  the  date  of  the 
making  of  the  deposit  and  the  assignment  of 
the  certificate  therefor,  in  this  case  is  to  all 
Intents  and  purposes  Identical  with  sections  7 
and  9  of  the  English  Statute  of  Frauds  of 
29  Charles  II.  By  its  terms  personal 
chattels  are  not  Included  within  it,  and  such 
has  been  the  uniform  judicial  construction  of 
these  sections  in  our  sister  states.  Giluiun 
V.  McArdle,  99  N.  Y.,  loc.  clt.  456,  457.  2  N. 
E.  464,  52  Am.  Rep.  41 ;  Tbacher^v.  Churehill. 

Digitized  by  VjOOQIC 


6S6 


89  SOUTHWESTERN  REPORTEB. 


(Mo. 


118  MasB.,  loc.  dt  110;  Patterson  t.  Mills, 
6d  Iowa,  758,  28  N.  W.  63 ;  Oobb  v.  Knight, 
74  Me.,  loc.  elt.  257;  Danser  v.  Warwick, 
33  N.  J.  Bq.,  loc.  dt  135,  186;  Roach  v. 
Caraffa,  85  Cal.,  loc.  dt  445,  25  Pac.  22. 
The  English  cases  fully  sustain  this  view. 
Benboe  v.  Townsend,  1  M.  &  K.  506;  Jones 
T.  Lock,  1  U  R.  Ch.  App.  Cas.  25.  Such,  un- 
questionably, was  the  opinion  of  this  court 
in  Lane  v.  Ewlug,  31  Mo.  86,  7  Am.  Dec.  632. 

But  we  are  dted  to  two  decisions  of  this 
court  holding  that  an  express  trust  cannot  be 
created  by  parol,  under  section  3416,  Rev. 
St  1809.  Mt  Calvary  Church  v.  Albers,  174 
Mo.  331,  73  S.  W.  508 ;  State  ex  rel.  v.  Hawes, 
177  Mo.  360,  361.  76  S.  W.  653.  The  an- 
nouncement of  this  rule  in  Mt  Calvary 
Church  V.  Albers,  supra,  was  i»edicated  on  the 
decisions  in  Rogers  v.  Ramey,  137  Mo.  698, 
89  S.  W.  66,  and  Woodford  v.  Stephens,  51 
Mo.  448.  A  careful  reading  of  both  dedsions 
will  demonstrate  that  neither  supports  the 
proposition  that  an  express  trust  as  to  per- 
sonal property  cannot  be  created  by  parol. 
Each  of  said  cases  involved  a  claim  of  trust 
to  real  estate  alone,  and,  of  course,  the 
language  used  bad  reference  alone  to  the 
subject-matter,  to  wit  real  estate.  The 
statement  in  State  ex  rel.  v.  Hawes  is  based 
upon  Mt  Calvary  Church  v.  Albers.  The 
writer  who  is  responsible  for  the  statement  in 
the  Hawes  Case  is  convinced  that  this  state- 
ment of  the  law  as  to  the  creation  of  a 
trust  in  personalty  is  opposed  by  the  un- 
broken line  of  authority  In  England  and  In 
the  United  States,  and  has  no  hesitancy  in 
taking  this  first  opportunity  of  confessing  his 
error.  He  is  still  of  opinion  that  Church  v. 
Albers  and  State  ex  rel.  v.  Hawes  were  both 
corredly  ruled  on  all  other  points,  and  that 
It  was  not  necessary  to  have  announced  that 
a  trust  in  personalty  could  not  be  created 
by  parol.  We  think  those  cases  are  in  con- 
flict with  the  earlier  dedsions  in  Lane  v. 
Ewing,  31  Mo.  86,  77  Am.  Dec.  632,  and 
Huetteman  v.  Vlesselmann,  48  Mo.  App.  582. 
In  the  latter  case  it  was  conceded  by  both 
parties  that  a  trust  in  respect  to  personalty 
need  not  be  proved  by  a  writing;  and  such 
we  are  satisfied  is  the  general  understanding 
of  the  bar  of  this  state.  Accordingly  we  hold 
that  the  objection  that  the  trust  if  any,  in 
favor  of  Mrs.  Helen  A.  Miller,  can  be  estab- 
lished by  parol  evidence,  and  we  must  decline 
to  follow  the  rulings  to  the  contrary  in 
Church  V.  Albers,  174  Mo.  831,  73  S.  W.  608, 
and  State  ex  rel.  Hawes,  177  Mo.  360,  76 
S.  W.  653. 

But  it  is  further  urged  that  tills  assertion 
of  a  trust  is  antagonistic  to  the  claim  of  an 
executed  gift  inter  vivos,  and  we  are  dted 
to  the  language  of  the  Court  of  Appeals  of 
New  York,  in  Xoung  v.  Young,  80  N.  Y.  437, 
36  Am.  Rep.  634,  approved  in  Re  Soulard's 
Estate,  141  Mo.  650,  43  S.  W.  617,  to  the 
effect  that  "it  is  well  settled  that  equity  will 
not  Interpose  to  perfect  a  defective  gift  or 


voluntary  settlement  made  without  consider- 
ation. If  legally  made,  it  will  be  upheld,  but 
it  must  stand  as  made,  or  not  at  all.  When, 
therefore,  it  is  found  that  the  gift  wtiich  the 
deceased  attempted  to  make  failed  to  take 
efted  for  want  of  a  delivery  or  a  suffident 
transfer,  and  it  is  sought  to  supply  this  defect 
and  carry  out  the  intent  of  the  donor  by  de- 
claring a  trust  which  he  did  not  himself 
declare,  we  are  encountered  by  the  rule  above 
referred  to.  It  Is  established  as  unquestion- 
able law  that  a  court  of  equity  cannot  by  its 
authority,  render  that  a  perfect  gift  which 
the  donor  has  left  imperfect  and  cannot 
convert  an  Imperfect  gift  into  a  declaration  of 
trust  merely  on  account  of  that  imperfection.'* 
Conceding  and  agreeing  to  this  statement,  it 
does  not  follow  that  because  a  party  Is  not 
able  to  establish  a  perfect  gift  inter  vivos,  be 
or  she  may  not  show  a  perfed  valid  trust  and 
have  It  enforced.  The  decision  In  Soulard's 
Case  is  a  complete  refutation  of  socb  a 
position.  In  that  case  it  was  ruled  there 
was  no  valid  gift  and  yet  it  was  held  that  a 
valid  express  trust  had  been  created,  and  it 
was  enforced.  Judge  Macfarlane,  speaking 
for  this  court  said:  "As  has  been  said,  the 
transaction  in  question  does  not  amount  to  a 
perfect  gift    That  is  evident  from  the  terms 

.of  the  settlements  themselves.  Yet  it  is 
evident  that  the  donor  intended  to  make  a 
complete  disposition  of  the  property,  by  which 
the  income  should  be  paid  to  himself  during 
life,  the  proceeds  of  the  notes,  when  paid, 
should  be  reinvested  under  bis  direction,  the 
beneficiaries  should  have  no  i>ower  to  diqxtse 
of  the  prindpal  during  his  life,  but  at  his 
death  they  should  have  the  prindpal  fund 
absolutely,  whether  then  in  bonds,  notes,  or 
money.  We  must  assume  that  the  donor  in- 
tended to  do  what  these  settlements  show  he 
attempted  to  do.  If  the  settlements,  together 
with  what  was  done  under  them,  amounted  to 
a  valid  executed  trust  then  they  should  be 
carried  out  in  favor  of  the  benefldaries."  In 
Savings  Institution  v.  Tltcomb,  96  Me.  62.  51 
Atl.  249,  the  case  was  one  of  interpleader  in 
equity,  Just  as  in  the  suit  at  bar,  and  tbe 
interpleader  set  up  a  gift  Inter  vivos,  subject 
to  a  parol  trust  for  his  children,  or.  If  not  a 
gift  then  a  trust  created  by  tbe  donor  In 
favor  of  interpleader's  children.  Tbe  Su- 
preme Court  of  Maine  held,  as  tills  court  did 
in  Soulard's  Case,  that  the  evidence  did  not 
establish  a  valid  gift  inter  vivos,  but  that  it 
did  sustain  a  valid  executed  trust  and  en- 
forced it  The  court  said:  "It  still  remains 
to  inquire  whether  he  created  a  valid  trust 
We  think  he  did.  It  is  true,  if  tbe  transac- 
tion was  intended  as  a  gift  in  presenti,  but 
was  Imperfect  as  for  want  of  delivery,  a  tmat 
cannot  now  be  substituted  for  the  gift  If  It 
was  intended  to  be  a  gift  inter  vivos,  whetlier 
it  was  perfect  or  imperfect  it  was  not   a 

'  trust  Norway  Savings  Bank  v.  Merriam,  SS 
Me.  146,  33  Atl.  840.  On  the  other  hand,  if 
the  transaction  was  not  ipt^nded  u  a  Kltt, 
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It  migbt  coiutltnte  a  trust"  The  pleadings  of 
Mrs.  Miller  In  this  case  are  tantamount*  to  the 
pleading  of  the  Interpleader  In  Institution  t. 
Titcomb,  and  the  evidence  was  offered  to 
sustain  her  right  to  the  deposit  In  the  alter- 
native.  The  cause  was  and  is  one  In  equity, 
and,  88  a  court  of  equity,  we  think  there  was 
sufiQcient  assertion  of  a  trust  to  Justify  the 
circuit  court  and  this  court  in  determining 
whether  there  was  an  executed  trust  in  her 
favor  to  the  deposit  in  controversy,  and,  U 
so,  enforce  it  In  her  favor. 

We  recur,  then,  to  the  main  proposition  In 
this  case,  and  that  is,  did  the  evidence  esUb- 
llsh  an  executed  parol  trust  as  to  this  cer- 
tificate of  deposit  for  the  benefit  of  Mrs.  Mil- 
ler? If  a  complete  valid  executed  trust  is 
established,  it  will  be  enforced,  notwithstand- 
ing It  Is  purely  voluntary.  Leeper  v.  Taylor, 
111  Mo.,  loc.  dt  824.  19  S.  W.  955;  Pomeroy's 
Eq.  Jut.  (2d  Ed.)  i§  996,  997 ;  In  re  Estate  of 
Soulard,  141  Mo.  660,  48  S.  W.  617.  It  to  a 
well-settled  law  that  no  particular  words  are 
necessary  to  declare  a  trust  If  the  language 
sufficiently  expresses  an  Intention  to  create  a 
trust,  that  will  be  sufficient  This  Is  rec- 
ognized by  all  the  authorltlee.  Perry  on 
Trusts,  !  82.  The  donor  or  trustor  may  ac- 
complish this  result  "by  actually  transferring 
the  property  to  the  persons  for  whom  he  in- 
tended to  provide,  and  the  provisions  will 
then  be  effectual ;  and  it  will  be  equally  ef- 
fectual, If  he  tranfers  the  property  to  a  trus- 
tee for  the  purpose  of  the  settlement,  or  If  he 
declares  himself  a  trustee  for  those  purposes." 
Giving  full  credence  to  the  witnesses  who 
testified  to  the  statements  of  Mrs.  Miller 
as  to  what  occurred  between  Mr.  Burllng- 
game  and  herself  on  his  return  from  Har- 
ris with  the  certificate  of  deposit  In  his 
pocket  and  the  assignment  Indorsed  thereon, 
together  with  the  testimony  of  the  Messrs. 
Harris,  we  think  no  other  rational  conclusion 
can  be  drawn  than  that  Mr.  Burllnggame  In- 
tended that  Mrs.  Miller  should  have  the  fund 
represented  by  the  certificate  of  deposit  at  his 
death.  This  Is  made  entirely  clear  by  his  con- 
sulting Mr.  Overton  Harris  as  to  the  method 
he  should  pursue — to  use  his  own  language — 
"so  that  Helen  A.  Miller  could  be  the  absolute 
owner  of  said  prc^erty,"  and  "that  In  case 
of  his  death  she  could  come  to  the  bank  for 
said  amount  and  upon  Identification  the  bank 
was  to  pay  her  the  same,  and  to  pay  it  to  no 
one  but  her."  By  the  execution  of  the  assign- 
ment on  the  certificate,  he  further  evidenced 
bis  Intention.  Had  he  delivered  her  the  cer- 
tificate thus  Indorsed,  no  doubt  could  exist 
tbat  It  would  have  been  a  perfect  gift  of  this 
fund  inter  vivos;  but  his  retention  of  the 
certificate,  and  hto  expressed  intention  to  her 
that  be  desired  to  keep  it  and  draw  the  in- 
terest on  It  during  bis  lifetime,  negatived  the 
Idea  of  a  gift  In  preeentl.  He  did  not  intend 
to  divest  himself  of  all  beneficial  Interest  In 
tbe  deposit  He  then  had  two  purposes  In 
view — one  to  secure  to  her  the  amount  of  the 


deposit  after  his  death,  and  tbe  other  to  re- 
tain for  himself  the  Interest  on  it  during  his 
lifetime.  Moreover,  he  notified  both  his  debt- 
or, the  Harris  Bank,  and  the  beneficiary  of 
the  trust  Mrs.  Miller,  that  he  had  thus  con- 
stituted himself  a  trustee  for  these  purposes. 
In  unequivocal  terms  he  told  Mrs.  Miller  and 
the  Messrs.  Harris  that  this  fund  was  set 
aside  for  Mrs.  Miller  at  his  death.  In  Sav- 
ings Institution  V.  Titcomb,  96  Me.  69,  51 
Atl.  252,  It  la  said:  "The  creation  of  a  trust 
is  but  tbe  gift  of  the  equitable  interest  An 
unequivocal  declaration  as  effectually  passes 
the  equitable  title  to  the  cestui  que  trust  as 
delivery  passes  the  legal  title  to  the  donee  of 
a  gift  Inter  vivos.  One  may  constitute  him- 
'  self  a  trustee  by  mere  declaration.  Bath  Sav- 
ings Institution  V.  Hawthorn,  88  Me.  122,  33 
Atl.  836,  82  L.  B.  A.  377,  51  Am.  St  Rep.  882. 
In  the  case  at  bar  there  were  both  deposit 
and  declaration." 

By  this  trtatemokt  we  are  not  to  be  under- 
stood as  holding  that  a  voluntary  executory 
agreement  to  create  a  trust  could  be  enfor- 
ced, but  that  by  a  declaration  of  an  executed 
trust  after  the  donor  had  done  all  he  could, 
so  that  nothing  remained  to  be  done,  then  the 
trust  was  executed.  Looking  at  the  substance 
of  things  and  not  mere  forms,  we  are  con- 
strained to  hold  that  this  was  a  valid  execu- 
tion of  a  trust  as  to  this  fund  for  Mrs.  Miller. 
In  Soulard's  Case,  141  Mo.  663,  43  S.  W.  617, 
It  was  said :  "It  is  true  be  retained  a  benefi- 
cial Interest  In  the  property,  the  right  during 
his  life  to  the  interest  and  income  therefrom, 
and  reserved  the  right  to  direct  the  reinvest- 
ment of  the  proceeds.  But  these  are  parts 
of  the  declared  purpose  of  the  trust  The 
trustee  could  as  well  make  the  Income  pay- 
able to  himself  for  life  as  to  any  other  party." 
In  Stone  v.  Hackett  12  Gray,  227,  the  In- 
come of  the  property  was  to  be  paid  to  the 
donor  during  life,  and  upon  hia  death  the 
principal  was  to  be  divided  among  various 
charlUed,  and  the  validity  of  the  trust  was 
upheld.  In  Davis  v.  Ney,  125  Mass.  590,  28 
Am.  Rep.  272,  a  voluntary  trust  was  sustained 
which  allowed  the  donor  to  receive,  not  only 
the  Income,  but  such  part  of  the  principal  as 
she  might  need  during  her  life.  "Three 
things.  It  has  been  said,  must  concur  to  raise 
a  trust  sufficient  words  to  create  it  a  definite 
subject,  and  a  definite  object;  and  to  these 
requisites  may  be  added  another,  viz.,  tbat 
the  terms  of  the  trust  be  sufficIenUy  declar- 
ed." BIspham's  Eq.  66.  In  this  case  the 
deceased  donor  said  to  Mrs.  Miller,  after 
showing  her  the  certificate  duly  assigned  to 
her,  and  after  she  had  read  It,  "Now,  that  Is 
yours,  but  I  want  the  use  of  It  while  I  live." 
This  statement  is  fully  corroborated  by  tbe 
testimony  of  the  Messrs.  Harris  as  to  his 
Inquiry  how  be  could  make  it  her  absolute 
property,  and,  when  advised  to  accept  a  cer- 
tificate and  then  Indorse  It  to  her,  he  did  so, 
and  then  and  there  directed  them  not  to 
pay  it  to  any  one  else.   This  was  not  a  mere 
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executory  proinlge,  but,  considered  altogether, 
was  a  declaration  of  a  trnet  In  favor  of  Mrs. 
Miller  In  the  present  tense,  and  doubtless 
considered  by  Giles  Burllnggame  as  a  com- 
pleted transaction,  Inasmuch  as  when  It  was 
done,  and  bis  directions  given  to  bis  bankers 
to  pay  it  to  no  one  else,  he  said  that  It  was 
her  property — ^not  that  he  Intended  to  give 
it  to  ber,  but  It  was  now  hers,  subject  only 
to  the  right  In  himself  to  receive  the  interest 
thereon.  He  further  declared  that  be  was 
winding  up  his  business,  and  he  unquestion- 
ably regarded  that  as  to  this  fund  he  had 
made  a  final  disposition  of  It  by  creating  a 
trust  of  which  be  himself  was  the  trustee  for 
Mrs.  Miller.  In  Oerrlsh  v.  New  Bedford  In- 
stitution, 128  Mass.,  loc.  At  159,  85  Am.  Rep.' 
365,  it  was  said:  "There  Is  In  the  case  at 
bar  no  formal  written  declaration.  But  no 
particular  form  of  words  Is  required  to  create 
a  trust  in  another,  or  to  make  the  party  him- 
self a  trustee  for  the  benefit  of  another.  It  Is 
enough  for  the  latter  purpose.  If  It  be  un- 
equivocally declared  in  writing,  or  orally.  If 
the  property  be  personal,  that  it  Is  held  In 
trust  for  the  person  named.  Ex  parte  Pye, 
18  Ves.  140;  Wbeatley  v.  Purr.  1  Keen,  561; 
McFadden  v.  Jenkyns,  1  Hare,  458 ;  Mllroy  v. 
Lord,  4  De  O.,  F.  &  J.  264.  When  the  trust 
Is  thus  created.  It  Is  effectual  to  transfer  the 
beneficial  Interest,  and  operates  as  a  gift  per- 
fected by  delivery."  In  that  case  the  conrt 
commented  upon  the  effect  of  notice  to  the 
donee,  and  said :  "Notice  to  the  donee  Is,  In- 
deed, not  necessary,  when  the  acts  or  declara- 
tions of  the  donor  are  sufficient  to  complete 
themselves,  but  when  the  transaction  Is 
capable  of  two  interpretations,  and  the  state- 
ment Is  merely  voluntary.  It  is  plain  that  no- 
tice given  by  the  donor  to  the  donee  of  the 
existence  of  the  trust  would  In  most  cases  be 
decislve.on  the  question  of  Intention.  It  takes 
the  place  of  that  delivery  which  is  necessary 
to  perfect  a  gift  of  personal  property.  It  is 
not  only  satisfactory  evidence  of  an- executed 


intention,  but  It  Is  a  declaration  In  the  nature 
of  an  act,  necessary  to  complete  the  transac- 
tion and  create  the  trust"  In  this  case  the 
donor  not  only  gave  notice  to  the  donee  and 
announced  to  her,  In  view  of  the  deposit  and 
the  assignment  in  writing  to  her,  that  It  was 
hers,  and  that  he  was  holding  It  for  ber  until 
bis  death,  but  he  went  further,  and  notified 
the  bankers  who  owed  the  deposit  that  It 
was  her  absolute  property,  and  not  to  pay  It 
to  any  one  but  ber. 

In  view  of  the  able  and  exhaustive  discus- 
sion of  the  law  applicable  to  this  class  of 
cases  in  the  Soulard  Case,  141  Mo.  642,  4a 
S.  W.  617,  It  seems  a  work  of  supererogation 
to  extend  this  opinion  further  by  the  citation 
of  precedents.  In  our  opinion,  the  facts  of 
this  case  establish  a  clear,  executed  parol 
trust  by  Giles  Burllnggame  In  favor  of  Mrs. 
Miller  to  the  deposit  of  $8,080.91.  represented 
by  the  certificate  of  deposit  Issued  by  the  Har- 
ris Banking  Ompany  to  Giles  Burllnggame. 
and  by  him  assigned  to  Mrs.  Miller.  This 
trust  was  a  clear  recognition  of  the  debt  of 
gratitude  which  the  donor  owed  to  Mrs.  Miller 
for  the  Invaluable  services  which  she  had  ren- 
dered-him  and  his  twin  brother  In  his  old 
age,  when  he  had  no  wife  or  children  <»> 
other  near  relative  to  minister  to  his  wants. 
As  already  said,  that  It  was  bis  Intention  that 
she  should  have  this  fund  does  not  admit  of 
a  reasonable  doubt  And  in  our  opinion  bis 
acts  and  declarations  to  secure  it  to  her  by 
creating  a  trust  in  her  favor,  of  which  he  was 
the  trustee  himself,  were  amply  sufflcient  to 
meet  all  the  requirements  of  the 'law,  and  in 
carrying  out  and  effectuating  his  Intention 
no  violence  or  Injustice  has  been  done  any 
other  person. 

While  in  our  opinion  the  circuit  court  erred 
in  holding  it  a  valid  gift  Inter  vivos,  all  the 
facts  are  before  us  as  a  court  of  equity,  and 
the  Judgment  and  decree  of  the  circuit  court 
Is  affirmed,  notwithstanding  the  reason  upon 
which  It  Is  based  Is  not  approved.    All  concur. 
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BOYKIN  et  al. 
(Snpreme  Conrt  of  Texas.    Oct  80,  1905.) 

1.  Apfkai/— AasioNicKNTS  OF  Ebbob— Statx- 

KKHT   OF  PBOFOSITIOHS. 

An  assignment  of  error  that  the  court 
erred  in  allowing  to  be  read  in  evidence,  over 
objection  on  the  ground  of  immateriality  and 
irrelevancy,  a  certain  cross-interrogatory  and 
answer  thereto,  discloses  the  legal  proposition 
relied  on,  within  rule  30  (67  S.  W.  xvi)  of  the 
rules  of  the  Courts  of  Civil  Appeals,  providing 
that  each  point  relied  on  under  each  assignment 
shall  be  stated  as  a  projMsitioD,  "unless  the  as- 
signment itself  may  sufficiently  disclose  the 
point,"  when  it  is  enough  to  copy  the  assign- 
ment. 

2.  EVIOKNOB  —  IiaiATXBIALITT     AND     IBSBIX- 
VANCT. 

Evidence  in  a  personal  Injury  case  that  de- 
fendant's witness  made  affidavit.  In  the  case  of 
another  person  against  it,  in  favor  of  its  motion 
for  a  new  trial,  that  plaintiff  therein  had  told 
him  he  was  injured  by  his  own  negligence,  is 
immaterial  and  irrelevant 

3.  Witnesses— Impeachment— Predicate. 

On  a  second  trial,  at  which  defendant  In- 
troduced the  deposition  of  a  witness,  taken  be- 
fore the  first  trial,  in  which  she  stated  that  she 
knew  plaintiff  by  sight,  and  saw  him  at  a  cer- 
tain time,  plaintiff  may  not  impeach  her  by 
testimony  that  when  at  the  first  trial  she  was 
asked  to  point  out  plaintiff,  she  pointed  out  an- 
other person,  amounting  to  statement  that  he 
was  plaintiff;  no  predicate  having  been  laid  by 
Bsking  her  whether,  at  the  time  and  place,  she 
made  such  statement 

4.  Samb— Inconsistent  Statement. 

Statement  of  witness,  as  testified  to  by  an- 
other, that  at  the  first  trial  she  was  asked  to 
pick  out  the  plaintiff  and  did  so,  is  not  incon- 
sistent irith  her  testimony  in  her  deposition, 
taken  before  the  first  trial  and  introduced  on 
the  second  trial,  that  she  knew  plaintiff  by 
sight  and  is  therefore  not  admissible  as  im- 
peaching evidence. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Snpreme  Judicial  District 

Action  by  D.  B.  Boykin  and  others  against 
the  International  &  Great  Northern  Rail- 
road Company.  Judgment  for  plaintiffs  was 
affirmed  by  the  Court  of  Civil  Appeals  (85 

5.  W.   1163),   and  defendant  brings  error. 
Reversed. 

J.  A.  Read,  for  plaintiff  In  error.  P.  M. 
OTenn,  J.  V.  Meek,  James  Slyfleld,  and 
Brockman  &  Kahn,  for  defendants  In  error. 

GAINES,  C  J.  This  suit  was  originally 
brought  by  defendants  In  error,  D.  B.  Boy- 
kin  and  bis  wife,  against  the  plaintiff  In 
error  to  recover  damages  (or  injuries  al- 
leged to  bave  been  Inflicted  upon  tbe  wife, 
while  a  passenger  on  a  train  of  the  defend- 
ant, through  tbe  negligence  of  its  servants. 
The  wife  having  died  while  the  suit  was 
pending,  the  plaintiff  amended  his  petition, 
and  made  the  minor  children  of  himself  and 
hla  deceased  wife  parties  plaintiff,  alleging, 
in  addition  to  the  averments  In  his  original 
petition,  tbe  death  of  his  wife  and  that  her 
death  was  caused  by  the  injuries  complained 
of  in  the  original  petition.  The  plaintiffB 
recovered  a  Judgment,  which  was  reversed 
by  tbe  Ooort  of  ClvU  Appeals  for  the  First 


District  Upon  the  second  trial  tbe  plain- 
tiffs again  recovered  and  the  Judgment  then 
rendered  was  affirmed  by  the  Court  of  Civil 
Appeals  for  the  Fourth  District  To  re- 
verse tbe  latter  Judgment  of  the  Court  of 
Civil  Appeals  this  writ  of  error  is  sued  out 
No  extended  statement  of  the  case  is  neces- 
sary for  tbe  purposes  of  this  opinion.  The 
evidence  was  decidedly  conflicting  both  as 
to  the  infliction  of  the  injuries  and  as  to  the 
cause  of  the  death. 

It  1b  first  complained  in  this  court  that 
the  Court  of  Civil  Appeals  erred  in  refusing 
to  consider,  and  In  not  suatalning,  the  plain- 
tiff In  error's  fourth  assignment  of  error 
in  that  court  The  assignment  is  as  follows : 
'^The  court  erred  In  permitting  to  be  read 
In  evidence  (over  defendant's  objection,  ou 
the  ground  of  immateriality  and  irrelevancy) 
the  ninth  cross-loterrogatory  propounded  by 
plaintiff  to  defendant's  witness.  Dr.  N.  Shaw, 
and  the  answer  thereto,  reading  as  follows: 
'Ninth  cross-interrogatory :  Isn't  it  a  fact 
that  in  the  Pat  Newport  Case  you  made  au 
affidavit  after  tbe  trial  and  judgment  for 
Newport  that  he  told  you  at  the  iuflrmai? 
that  he  was  hurt  by  his  own  negllg^ence,  or 
something  of  that  sort,  in  aid  of  defendant 
railroad's  motion  for  new  trial,  and  Is  it 
not  8  fact  that,  on  another  occasion,  you 
made  a  similar  affidavit,  or  one  to  some 
such  effect,  for  another  railroad  in  another 
case  at  Houston?  Answer.  Yes;  In  the  Pat 
Newport  Case,  but  in  no  other  case  m  any 
court'"  The  Court  of  Civil  Appeals  held 
that  the  assignment  could  not  be  considered 
because  it  was  not  followed  by  a  proposition. 
In  this  we  think  there  was  error.  That 
part  of  rule  30  of  Boles  for  the  Courts  of 
Civil  Appeals  (67  S.  W.  xvi)  la  Applicable  ' 
to  this  matter.  It  reads  as  follows :  "Each 
point  under  each  assignment  shall  be  stated 
as  a  proposition  unless  tbe  assignment  It- 
self may  sufficiently  disclose  the  point,  in 
which  event  it  shall  be  sufficient  to  copy 
the  assignment"  We  think  the  assignment 
of  Itself  Buffidoitly  discloees  the  legal  point 
namely,  that  the  testimony  objected  to  was 
immaterial  and  Irrelevant  and  therefore  in- 
admlBsibie.  We  are  of  the  opinion  that 
objection  to  the  testimony  was  well  taken 
and  that  the  trial  court  erred  in  admitting  It 

Tbe  second  specification  of  error  in  this 
court  is  as  to  the  action  of  the  court  in  ad- 
mitting testimony  as  shown  by  the  following 
bill  of  exceptionB :  "Over  tbe  objection  of  de- 
fendant (overmled  by  the  court),  on  the  ground 
of  immateriality  and  irrelevancy,  and  as 
being  secondary  evidence,  and  as  not  being 
the  proper  way  to  impeach  defendant's  wit- 
ness. Miss  Christine  Mortenson,  and  because 
no  predicate  was  laid  for. such  testimony, 
plaintiffs  were  permitted  to  Introduce  In 
evidence  the  testimony  of  J.  A.  Read  and 
James  Slyfleld  of  the  persons  present  at 
the  former  .trial  of  this  cause,  to  the  effect 
that  defendant's  witness.  Miss  Christine 
Mortenson,  on  said  former  trlaL-when  called 
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on  to  point  out  plaintiff  D.  B.  Boykln,  who 
was  present  in  court,  pointed  as  being  D.  B. 
Boykln  another  person,  tIz.,  Mr.  James  Sly- 
field,  one  of  plaintiff's  attorneys.  Said  wit- 
ness by  her  deposition,  introduced  by  de- 
fendant In  this  last  trial,  testified  that  at 
the  time  her  deposition  was  taken,  April 
7,  1902,  a  few  days  before  the  former  trial, 
she  knew  D.  B.  Boykln  by  sight,  and  knew 
him  by  sight  on  July  18,  1901,  the  date  of 
alleged  accident;  that  when  the  train  In 
question  reached  Hawden  on  said  date,  and 
Mrs.  Boykln  alighted,  Mrs.  Boykln  went 
over  and  met  her  husband,  D.  B.  Boykln, 
who  was  standing  by  waiting  for  her,  and 
kissed  him.  She  also  testified  In  her 
deposition  that  no  such  accident  as  alleged 
by  plaintiff  In  this  cause  occurred  on  said 
day,  when,  according  to  her  testimony,  she 
and  Mrs.  Boykln  went  to  Hawden  In  the 
same  coach,  and  a  few  feet  apart,  and  were 
the  only  ladies  who  got  off  at  Hawden.  To 
the  action  of  the  court  In  overruling  defend- 
ant's objection,  and  permitting  introduction 
of  such  testimony,  defendant  then  and  there 
excepted,  and  here  presents  Its  bill  of  ex- 
ception No.  13,  and  asks  that  same  be  ap- 
proved, ordered  filed,  and  made  part  of  the 
record,  which  is  accordingly  done."  To  the 
foregoing  bill  is  appended  the  following 
qualification:  "The  foregoing  bill  is  Incor- 
rect as  not  being  fall  enough;  the  facts 
being  that  It  had  been  proved  that  on  the 
former  trial  the  witness  Miss  Christine 
Mortenson  testified  before  the  jury  orally, 
and  plaintiff  Introduced  Mr.  J.  A.  Read,  ont 
of  defendant's  attorneys,  and  Mr.  Slyfield, 
who  testified  that  after  she  had  testified 
that  she  knew  the  plaintiff  D.  B.  Boykln, 
who  sat  af  that  time  In  the  court  room  and 
no  more  than  six  feet  from  her,  she  was 
called  on  by  the  plalntifTs  attorneys  to 
please  pick  him  out,  and  that.  Instead  of 
selecting  the  plaintiff,  she  picked  out  Mr. 
James  Slyfield,  and  stated  positively  that 
that  was  D.  B.  Boykln,  and  was  the  man  that 
she  saw  meet  Mrs.  Boykln  on  the  day  that 
«he  was  on  the  train— Slyfield  being  dark 
and  Boykln  florid  to  complexion."  We  are 
anable  to  distinguish  this  case  from  what 
it  would  have  been,  had  counsel  upon  the 
former  trial,  during  the  cross-examination  of 
Miss  Mortenson,  pointed  out  Mr.  Slyfield 
and  asked  her  if  he  was  D.  B.  Boykln,  and 
she  had  answered,  "Yes."  The  rffect  of  her 
action  In  pointing  out  Mr.  Slyfield  when  re- 
quested to  point  out  Boykln  was  the  same 
as  If  she  had  answered  directly  that  Slyfield 
was  Boykln.  In  order  to  impeach  the  wit- 
ness by  showing  that  she  has  made  state- 
ments upon  some  other  occasion  inconsistent 
with  her  testimony  given  upon  the  trial  a 
predicate  therefor  should  have  been  laid  by 
asking  whether  or  not  upon  such  other  oc- 
casion (identifying  it  by  Ume  and  place,  or 
circumstance)  she  made  such  statement. 
This  not  having  been  done  upon  the  cross- 
examination  of  Miss  Mortenson,  we  think 


the  court  erred  in  admitting  the  testlmoD> 
to  impeach  her. 

For  the  same  reason  we  tliink  it  was  error 
to  admit  the  testimony  of  Mrs.  O.  H.  Brown 
to  the  effect  that  Miss  Mortenson  told  ber 
that  she  had  been  requested  while  on  the 
witness  stand  to  "pick  out  Mr.  Boykln,"  and 
that  she  did  "pick  him  out."  This  testimony 
was  objected  to  as  hearsay,  and  because  the 
proper  predicate  had  not  been  laid  for  its 
admission  as  impeaching  testimony,  and  we 
think  the  objection  well  taken.  In  view  of 
another  trial,  we  deem  it  proper  to  add 
that  in  our  opinion  the  testimony  was  sub- 
ject to  another  objection,  which,  however, 
was  not  interposed  to  its  admission.  The 
statement  of  Miss  Mortenson  as  testified  by 
Mrs.  Brown  was  not  inconsistent  with  her 
testimony,  and  was  therefore  not  admissible 
as  impeaching  evidence.  Hall  v.  Simmons, 
24  Tex.  227. 

The  last  assignment  of  error  presented  in 
this  court  Is  that  the  court  erred  in  that  part 
of  its  charge,  which.  In  effect,  submitted  to 
the  Jury  the  question  whether  Mrs.  Boykln 
died  of  the  cancer  of  the  womb,  and  whether 
such  cancer  was  caused  by  her  injuries. 
The  objection  nrged  to  the  instruction  Is  that 
there  was  no  evidence  to  authorize  the  Jury 
to  find  that  the  injuries  caused  the  cancer. 
The  Ck>nrt  of  Olvil  Appeals  held,  and  as  we 
think  correctly,  that  there  was  evidence 
which  made  the  submission  of  the  issue 
proper. 

For  the  errors  pototed  oat,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


LAC5T  V.  O'RBHiM. 

(Court  of  Civil  Appeals  of  Texas.    Oct  14. 
1906.) 

Courts— Jobudioiior—Amoxint  in  Conno- 

VEBST. 

A  suret^r  on  a  note  for  $100,  with  interest 
after  maturity,  and  attorney's  fees.  If  collected 
by  law.  paid  the  note  at  maturity.  Before  the 
date  of  payment  the  surety  proposed  that  the 
principal  pay  the  note  in  monthly  installments 
of  $5,  and  the  principal  accepted  the  offer 
and  paid  one  Installment.  Beld,  that  the 
amount  in  controversy  in  an  action  in  the 
county  court  against  the  prindiwl,  whether 
based  on  the  promise  implied  by  law  or  on  the 
contract  between  them,  was  less  than  $100,  as 
the  surety  could  only  recover  flOO  and  interest 
from  date  of  payment,  and  hmce  the  Court  of 
Civil  Appeals  had  no  jurisdiction  under  the 
express  provisions  of  Sayles'  Ann.  Civ.  St. 
1897,  art  99a 

Appeal  from  Tarrant  Ooonty  Goort;  B.  F. 
Milam,  Judge. 

Action  by  M.  J.  F.  Lacy  against  J.  D. 
O'Reilly.  From  a  judgment  for  defendant. 
plaintiff  appeals.    Dismissed. 

Rehearing  denied  N'ovember  4,  1905. 

McOown  &  Wade,  W.  J.  Weaver,  and  H.  I*. 
Stone,  for  appellant    Orrtc^  &  Terrell,   for 

appellee. 

CONNER,  a  J.  On  the  20tfa  day  of  Maiy. 
1904,  appellant  inatitnted  thla  aoit  asainst 


Digitized  by  LjOOQIC 


Tex.) 


OOOK  T.  8TATB. 


641 


appellee  In  the  Jnstlce'B  court  of  product  No. 
1,  Tarrant  county,  on  a  note  for  $100,  dated 
September  6, 1S90,  due  five  months  after  date, 
Btlpnlatlng  for  Interest  at  the  rate  of  10  per 
cent  per  annnm  from  maturity  and  "10  per 
cent  attorney's  feee.  If  collected  by  law  or 
placed  for  collection  with  an  attorney."  The 
note  was  payable  to  the  First  National  Bank 
of  Corsicana,  Tex.,  and  was  given  for  money 
borrowed  from  said  bank  by  the  appellee 
O'Reilly,  and  for  which  appellant  became 
surety.  A  few  days  before  the  maturity 
of  the  note,  appellant  wrote  to  the  ap- 
pellee, proposing  "that  he  [appellee]  pay 
the  debt  of  $100  evidenced  by  the  above 
note,  in  monthly  installments  of  |6."  In 
answer  to  which  appellee  wrote  the  following 
letter:  "Ft  Worth,  Texas,  February  2d, 
1900.  Mr.  M.  J.  P.  Lacy— Dear  Sir:  Tour 
letter  to  hand  and  contents  noted.  In  reply 
will  say  that  I  am  very  grateful  to  you  for 
the  terms  you  have  allowed  me  to  pay  back 
the  amount  I  owe  you,  and  I  will  send  you 
first  payment  on  the  6tb  day  of  March,  and 
Just  as  much  as  I  possibly  can.  Respectfully 
yours,  J.  D.  O'Reilly."  On  February  6,  1900, 
the  date  of  Its  maturity,  appellant  paid  said 
note  to  the  Oorslcana  bank,  after  which  ap- 
pellee on  March  6th  thereafter  made  one  pay- 
ment of  $5,  in  accordance  with  the  terms  in- 
dicated in  appellant's  proposition  mentioned. 
Appellee  having  made  no  further  payment, 
suit  was  Instituted  as  has  been  before  stated. 
The  trial  in  the  Justice's  court  resulted  In  a 
verdict  for  appellee.  A  like  Judgment  was 
rendered  in  the  county  court  on  appeal,  and 
the  case  is  now  before  us  on  appellant's  ap- 
peal from  the  Judgment  of  the  county  court 
In  order  to  an  exercise  of  our  appellate 
Jurisdiction  In  cases  like  this,  it  is  necessary 
that  the  amount  in  controversy,  or  the  Judg- 
ment of  the  county  court,  "shall  exceed  $100, 
exclusive  of  Interest  and  costs."  Sayles'  Ana 
CMv.  St  1897,  art.  996.  We  think  it  apparent 
from  the  foregoing  statement  that  we  are 
without  power  to  entertain  this  appeal.  It  is 
Insisted  in  behalf  of  appellant  that  his  right 
of  action  is  founded  upon  the  note  above  de- 
scribed, and  that  the  letter  mentioned  takes 
the  case  out  of  the  statute  of  limitation;  the 
contention  being  that  appellant  is  entitled  to 
recover,  not  only  the  amount  of  the  principal 
and  Interest  specified  in  the  note,  but  also  the 
attorney's  fees,  and  that  therefore  the  amount 
in  controversy  Is  In  excess  of  $100.  It  was 
held  in  the  case  of  Falres  v.  Oockerell,  88 
Tex.  428,  31  S.  W.  190,  639,  28  L.  a  A.  S2S, 
and  since  reaffirmed  by  our  Supreme  Court, 
that  the  right  of  action  of  a  surety  who  pays 
the  debt  of  a  principal  upon  a  promissory 
note,  is  not  upon  the  note  paid,  but  upon  an 
Implied  promise  raised  by  law  for  reimburse- 
ment to  the  extent  of  the  amount  In  fact  paid 
by  the  surety.  It  is  not  contended  that  ap- 
pellant paid  cither  Interest  or  attorney's  fees 
at  the  time  of  the  payment  of  the  note  In 
question  to  the  bank.  He  could  therefore  In 
no  event  recover  more  than  the  $100  actually 
89S.W. 


paid  In  liquidation  of  the  note,  together  with 
legal  interest  thereon  from  the  date  of  such 
payment  Appellee's  letter  can  in  no  event 
be  construed  as  being  a  promise  to  pay  upon 
the  terms  therein  stipulated,  more  than  the 
amount  actually  paid  by  appellant  in  liquida- 
tion of  the  note.  So  that,  whether  appellant's 
cause  of  action  be  based  upon  the  promise  to 
be  implied  from  the  law,  or  upon  a  contract 
as  evidenced  by  the  letter,  is  immaterial  to 
the  question  before  us.  In  either  event,  the 
amount  in  controversy  is  less  than  $100. 
Appeal  dismissed. 


COOK  V.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Oct  18, 
1905.) 

1.  iRTOxiCATina    LiQUOBS  —  Offensxb— Bvi- 
nxNcK. 

In  a  prosecution  for  violating  the  local 
option  law,  exclusion  of  evidence  that  witness, 
as  express  agent  delivered  a  case  of  whisky  to 
another  person,  who  siened  and  paid  for  the 
same  on  the  day  the  defendant  was  charged 
with  making  the  sale,  cannot  be  held  error, 
where  the  bill  of  exceptions  does  not  show  the 
materiality  of  the  question  and  does  not  under- 
take to  connect  the  testimony  with  the  case 
on  trial. 

2.  Sajoc. 

Evidence  in  prosecution  for  violation  of 
local  option  law  held  to  sustain  conviction. 

Appeal  from  Panola  County  Court;  3,  Q. 
Woolworth,  Judge. 

Homer  Cook  was  convicted  of  violating 
local  option  law,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  viola- 
ting the  local  option  law,  the  penalty  as- 
sessed being  a  fine  of  $26  and  20  days'  con- 
finement in  the  county  Jail. 

While  Mrs.  Weaver  was  on  the  stand, 
testifying  in  behalf  of  appellant  she  was 
aaked:  "Is  It  not  a  fact  that  John  Wltcher 
signed  for  a  case  of  whisky,  and  you  de- 
livered the  same  to  him  on  the  day  that  thii 
defendant  is  charged  with  selling  whisky?" 
Objections  of  the  state  to  this  question  were 
sustained.  The  witness  would  have  answer- 
ed that  John  Wltcher  signed  and  paid  for 
one  case  of  whisky,  and  she,  as  expresa 
agent,  delivered  to  said  Wltcher  said  whis- 
ky on  the  day  this  defendant  la  charged 
with  making  the  sale.  This  bill  does  not 
show  the  materiality  of  this  question,  does 
not  undertake  to  connect  this  testimony  with 
the  case  on  trial.  The  state  made  out  a 
case  by  the  witness  Charley  HoUoway  show- 
ing that  he  purchased  from  appellant  a  pint 
of  whisky  for  25  cents.  Defendant  testified, 
practically  as  did  Holloway,  to  the  facta 
antedating  the  delivery  of  the  whisky,  but 
claimed  that  he  bought  the  whisky  from 
Wltcher  for  Holloway,  and  that  he  was 
acting  as  HoUoway's  agent — at  least  this  Is 
the  substance  of  Ills  testimony — but  admits 
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on  cross-examlnaUon  tbat  be  knew  Wltcber 
had  the  whisky  before  he  aaked  HoUoway  to 
make  the  purchase,  and  that  he  did  not 
know  whether  It  was  the  same  whisky  he 
(defendant)  bad  ordered  for  Wltcber  or  not 
He,  further,  states  that  he  was  acting  for 
Wltcber  when  he  went  to  see  Holloway  and 
the  other  parties  who  took  the  whisky.  It 
was  an  Issue  made  by  the  testimony.  The 
court  tried  the  case  without  a  Jury,  and 
found  the  facts  against  appellant  The 
state's  case  Is  clearly  made  out  and  the 
court  settled  the  difference  In  the  evidence 
by  deciding  it  against  appellant 
The  Judgment  is  afiSrmed. 


MARTIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1905.) 

Cbimirai.   Law  —  Appeal  —  RxcoGNiZAnoK — 

Sufficiency. 
An  appeal  from  a  conviction  of  a  mis- 
demeanor will  be  dismissed,  where  the  recM- 
nisance  does  not  state  the  amount  of  punish- 
ment assessed  against  appellant,  as  reqmred  by 
Code  Cr.  Proc.  1895,  art.  887. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Crlmhial  Law,  i  2711] 

Appeal  from  District  CJourt  San  Augustine 
County;  James  I.  Perkins,  Judga 

Deedy  Martin  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Dis- 
missed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  C.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  confinement  in  the  county  jail.  The 
Assistant  Attorney  General  has  filed  a  mo- 
tion to  dismiss  the  appeal  because  the  recog- 
nizance does  not  state  the  amount  of  the 
punishment  assessed  against  appellant.  An 
examination  of  the  recognisance  shows  that 
the  motion  is  well  taken.  See  article  887, 
Code  Cr.  Proc.  1895;  May  v.  State,  40  Tex. 
Cr.  R.  196,  49  S.  W.  402. 

The  appeal  is  accordingly  dismissed. 


ALEXANDER  v.  STATE. 
(Court  of  Criminal  Appals  of  Texas.    Oct  18, 

BUBOI.ABT  —  Bbkakino  aho  Entbt  — What 

Constitutes. 
An  employe  wlio  enters  into  an  agreement 
whereby  a  third  person  was  to  enter  the  em- 
ployer's closed  bouse  and  take  goods  tlierefrom, 
and  who  was  present  at  the  time  the  third 
person  entered  Qie  house  and  stole  goods  there- 
in, is  guilty  of  an  entry  by  breaking  sufficient 
to  constitute  burglary. 

[Ed.  Note. — For  cases  In  point  see  vol.   8, 
Cent  Dig.  Burglary,  §  3.] 

Appeal  from  District  Court,  Lee  Goonty; 
Ed  R.  Sinks,  Judge. 


Beth  Alexander  waa  convicted  of  burglary, 
and  be  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Tlie  evidence  shows 
that  the  alleged  burglary  was  committed  by 
entering  a  bathhouse  and  taking  therefrom 
some  pork.  Appellant  and  Brooks  bad 
slaughtered  the  hog  and  stored  it  in  the  Iiath- 
house  on  the  14th;  the  burglary  having  oc- 
curred on  the  night  of  the  16th.  The  facto 
are  practically  undisputed  that  the  house 
was  closed,  and  was  entered  by  taming  tlie 
latch  and  opening  the  door.  The  meat  was 
found  the  morning  of  the  17th  In  a  crib  In 
the  possession  of  appellant  hidden  under 
some  cane.  Appellant  was  arrested,  made 
his  escape,  and  was  again  arrested  and 
placed  in  JalL  While  under  arrest  he  made 
a  statement  to  the  sherUI,  in  substance,  that 
while  he  and  Brooks  slaughtered  the  b(« 
and  put  it  away.  Brooks  was  to  get  some  of 
the  meat  from  the  house  and  turn  it  over 
to  appellant;  that  on  the  night  of  the  16tb 
he  and  Brooks  were  at  the  house,  and  Brooks 
entered  it,  got  the  meat  and  gave  It  to  him. 
Defendant  took  the  stand  in  bis  own  be- 
half, and  testified.  In  substance,  tbat  Brooks 
stole  the  meat  and  brought  it  to  him  in 
payment  of  a  small  dd>t  Brooks  was  a 
servant  of  the  alleged  owner.  Dowdy,  and 
had  been  in  his  employ  for  four  or  five 
years,  and  bad  a  general  authority  to  enter 
the  house  burglarized. 

The  court  charged  the  jury,  in  substance, 
that  if  appellant  and  Brooks  entered  Into  a 
conspiracy  or  agreement  by  which  Brooks 
was  to  get  the  meat  out  of  the  house,  appel- 
lant being  present  at  the  time  of  entering  the 
bouse,  it  would  constitute  an  entry  by  break- 
ing, and  the  burglary  would  be  complete. 
Exception  is  reserved  to  the  charge,  bec&nse 
the  court  failed  to  Instruct  the  jury  that 
Brooks  being  a  domestic  servant  this  entry 
would  be  by  fraud,  and  not  by  breaking. 
The  case  seems  to  have  been  fought  out 
practically  along  this  line.  We  deem  It  un- 
necessary to  enter  into  a  discussion  of  this 
question,  as  it  was  fully  discussed  and  ad- 
judicated in  a  very  strong  opinion,  written 
by  Judge  Hurt  in  Nelderlnck  v.  State,  23 
Tex.  App.  38,  3  S.  W.  673,  and  decided 
adversely  to  appellant's  contention. 

Finding  no  error  in  the  record,  the  Jodg- 
ment  la  affirmed. 


MARTINEZ  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18. 
1905.) 

HOMICIDB— MANSI.AXTOHTEB— EVIDBKCE. 

Evidence  that  defendant  while  dmnk  was 
Invited  by  deceased  to  go  to  his  room  while  he 
changed  his  clothes,  that  on  the  way  some 
difficulty  occurred  in  which  deceased  received 
a  mortal  stab  and  defendant^^raritUM^  wounds 
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with  a  knUe,  no  one  being  present  and  it  being 
night,  requires  the  submission  to  the  Jury  of  the 
law  of  manslaughter. 

AK>eal  from  District  Ck>urt,  Webb  Gonn- 
ty;   J.  F.  Mnllally,  Judge. 

Bsteban  Martinez  was  conricted  of  mni^ 
der,  and  appeals.    Reversed. 

A.  O.  Hamilton,  for  appellant  Howard 
Mardn.  Asst  Aity.  Gen.,  for  the  State. 

BBOOK8,  J.  This  conviction  la  murder 
In  tbe  second  degree;  the  penalty  assessed 
being  five  years'  confinement  In  the  peni- 
tentiary. 

The  only  question  we  deem  necesMi7  to 
review  is  the  error  of  the  court  falling  to 
submit  the  law  of  manslaughter  to  the  Jury. 
We  think  the  evidence  clearly  raises  the 
Issue.  The  facts  show  that  appellant  was 
drunk,  and  was  invited  by  deceased  to  go 
•  with  him  to  his  room.  In  order  that  deceas- 
ed might  change  his  clothes.  Appellant  ac- 
cepted the  Invitation  and  started.  On  the 
way  some  character  of  difficulty  occurred. 
In  which  deceased  received  a  mortal  stab, 
and  appellant  received  various  wounds  with 
a  knife.  There  were  no  eyewitnesses  to  the 
transaction,  except  appellant  and  deceased. 
The  difficulty  occurred  at  night.  In  this 
state  of  the  record  we  cannot  say  that  the 
issue  of  manslaughter  Is  not  suggested,  and 
in  our  opinion  the  court  erred  in  not  so 
charging. 

For  this  error  the  Judgment  is  reversed, 
and  the  cause  remanded. 


AKBINGTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  18| 

1.  CitnanAi.   Law   —   Fobmxb  Jsopajsdt  — 
Identitt  or  OmcKSBS. 

A  conviction  for  false  swearing  is  not  a 
bar  to  a  prosecution  for  illegal  voting ;  the  fact 
that  the  false  swearing  and  illegal  voting  oc- 
curred contemporaneously  not  making  them  the 
same  ofCenae. 

2.  Elbctiohs  —  IiXEOAi.  VoTiNo— Repeal  or 
Statute. 

Pen.  Code  1885,  art  171,  denouncing  the  of- 
fense of  illegal  voting  and  providing  a  punish- 
ment is  not  repealed  by  the  Terrell  election  law, 
which  merely  provides  additional  qnalificationa 
for  voters,  voting  without  compliance  with 
which  is  punishable  under  the  Code  provision. 

Appeal  from  District  Court  Jones  County; 
H.  R.  Jones,  Judge. 

W.  G.  Arrlngton  was  convicted  of  illegal 
voting,  and  appeals.    Affirmed. 

A.  M.  Craig,  for  appellant  Howard  Mar- 
tin, Aast  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
illegally  voting,  and  his  punishment  fixed  at 
two  years'  confinement  In  the  state  peniten- 
tiary. The  Illegality  of  the  voting  consisted 
in  appellant  not  having  paid  a  poll  tax,  and 
appellant  not  holding  a  certificate  showing 
that  the  poll  tax  bad  been  paid. 


The  first  error  complained  of  Is  that  the 
court  erred  in  holding  appellant's  plea  of 
former  conviction  or  Jeopardy  was  not  well 
taken.  His  plea  was  based  upon  the  success- 
ful prosecution  and  conviction  of  appellant 
for  false  swearing,  Insisting  that  the  false 
swearing  was  a  part  and  parcel  of  the  same 
transaction  as  the  Illegal  voting.  The  dis- 
trict attorney  filed  a  motion  to  strike  out 
this  plea,  which  was  sustained  by  the  court 
In  this  there  was  no  error.  The  offense  of 
false  swearing  and  illegal  voting  are  differ- 
ent offenses,  and  there  is  no  inhibition  in  the 
Constitution  against  appellant  being  prose- 
cuted for  false  swearing  and  also  for  Illegal 
voting.  The  mere  fact  that  they  occur  con- 
temporaneously does  not  make  them  one  and 
the  same  offense. 

Appellant's  second  complaint  Is  that  since 
the  passage  by  the  Twenty-EJlghth  Legislature 
of  what  is  generally  known  as  "The  Terrell 
Election  Law,"  there  is  no  statute  denouncing 
and  providing  a  punishment  for  the  offense 
of  illegal  voting.  This  Is  not  correct  Arti- 
cle 171,  Pen.  Code  189S,  denounces  the  offense 
of  Illegal  voting,  and  attaches  thereto  a 
penalty.  The  fact  that  other  acts  are  sub- 
sequently denounced  as  illegal  voting  and 
made  penal  would  not  prevent  said  acts  be- 
ing prosecuted  under  said  article.  The  Ter- 
rell election  law  merely  provides  other  and 
additienal  qualifications  for  voters.  It  did 
not  attempt  by  implication  to  repeal  the  above 
cited  article,  and  said  article  applies  to  any 
character  of  voting.  It  would  be  illegal  to 
vote,  unless  the  party  complies  with  any  con- 
dition that  the  Legislature  might  subsequent- 
ly require. 

The  evidence  amply  supports  the  verdict 
of  the  Jury,  and  the  Judgment  is  affirmed. 


STANLEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1905.) 

1.  Gbiminai.    Law— EvinxNCB— Heabsat. 

Where  defendant  on  trial  for  crime,  re- 
lied on  an  alibi,  and  claimed  that  on  the  night 
of  the  crime  he  was  at  his  father's  bouse, 
testimony  of  a  witness  that  he  informed  de- 
fendant that  a  third  person  had  stated  to  wit- 
ness that  defendant's  father  had  said  to  the 
third  person  that  defendant  was  not  at  bis 
father's  bouse  that  night  was  not  objectionable 
as  hearsay,  though  the  statement  made  by  the 
father  to  the  third  person  and  by  him  to  the 
witness  was  made  in  the  absence  of  defendant. 

2.  Sake  —  ADMI6SIORB   or  Thibd   Pebsors— 
Aduissibility. 

Where,  on  a  trial  for  crime,  there  was 
no  evidence  showing  that  a  third  person  was  in 
the  neighborhood  in  which  the  crime  was  com- 
mitted, or  that  he  was  in  a  position  to  have 
committed  the  crime,  evidence  of  statements 
made  by  the  third  person  that  he  was  con- 
nected with  the  crime  was  inadmissible. 
S.  Homicide— Assault  with  Intent  to  Mub- 

DEB— EVIUENCE — SumCIENOT. 

Evidence  on  a  trial  for  assault  with  intent 
to  murder  examined,  and  held  to  n^port  a  con- 

^«**0»-  DigtzedbyCOOgle 


644 


88  SOUTHWESTBBN  RBPOBTBB. 


(Tex. 


Appeal  from  District  CiOTirt,  Shelby  Coun- 
ty; James  I.  Perkins,  Judge. 

Charley  Stanley  was  convicted  of  aaaault 
with  Ibtent  to  murder,  and  be  appeals.  At' 
Armed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAyiDSON,  P.  J.  Appellant  was  con- 
victed of  assault  with  Intent  to  murder, 
upon  circumstantial  evidence.  He  Interpot- 
ed  an  allbL  Evidence  was  Introduced  upon 
the  fluestlon  of  motive,  to  the  effect  that  ap- 
I>ellant  believed  the  assaulted  party  bad  in- 
dicted him  for  violating  the  local  option 
law.  and,  further,  that  he  was  mad  at  said 
party  for  claiming  appellant  was  indebted 
to  lam  in  the  sum  of  $20.  The  assaulted 
party  was  seated  In  bis  hallway  reading  a 
newspaper  to  his  wife,  when  he  was  shot  by 
some  one  from  out  in  the  dark.  The  evi- 
dence tends  to  show  very  strongly  that  the 
Instrument  used  was  a  pistol,  4ES-caUber. 
Threats  against  the  life  of  the  assaulted 
party  were  also  Introduced  against  defend- 
ant It  was  further  shown  that  appellant 
sought  to  procure  a  witness  to  testify  false- 
ly In  aid  of  bis  alibi,  and  that  he  had  ex- 
changed his  45-callber  pistol  with  a  neighbor 
for  one  of  88  caliber,  stating  that  he  might 
be  charged  with  shooting  the  assaulted  par- 
ty, and  he  wanted  to  exchange  pistols  until 
the"  trouble  blew  over.  Tracks  found  in 
the  yard  made  by  the  party  who  fired  the 
shot  corresponded  with  tracks  made  by  ap- 
pelant On  the  evening  preceding  the  tdioot- 
ing,  appellant  was  seen  in  the  neighborhood 
of  where  the  shooting  occurred,  which  was 
about  seven  miles  distant  from  where  appel- 
lant resided.  He  was  going  in  the  direction 
of  the  scene  of  the  shooting,  and  the  tracks 
were  traced  between  the  points.  Some  of 
these  tracks  appellant  admitted  making,  but 
sought  to  explain  them  away,  to  the  effect 
that  be  was  in  that  neighborhood  for  an- 
other purpose.  There  is  the  usual  amount 
ef  contradictions  along  the  line  of  facts  that 
occur  ordinarily  in  cases  of  circumstantial 
evlclence.  The  sheriff  also  testified  to  the 
mdasurement  of  the  tracks,  and  their  corre- 
qwndence  with  the  tracks  made  by  appellant 
and  to  facts  which  tended  to  show  appel- 
lant's evasion  of  arrest  for  some  days. 

Link  Arnold  was  permitted  to  testify  that 
on  the  night  after  Beckham  was  shot  de- 
fendant was  at  bis  house,  and  about  11 
o'clock  he  said  to  defendant  that  Spot  Jor- 
dan and  Liovell  had  been  at  his  (witness') 
house  that  night  and  told  him  that  defend- 
ant had  been  accused  of  the  shooting  of 
Beckham  the  night  before.  He  further  said 
to  defendant  that  Jordan  had  told  him  (wit- 
ness) in  said  conversation  that  be  had  Just 
come   from   old  man   Bill   Stanley's   house 


(father  of  appellant)  and  that  old  man  Stan- 
ley told  Jordan  that  defendant  did  not  stay 
at  his  (father's)  house  on  Friday  night 
that  being  the  night  that  Beckham  was  shot; 
and  that  the  father  of  defendant  told  Jordan 
that  defendant  stayed  all  night  at  Link 
Arnold's  on  Friday  night  the  night  that  Beck- 
ham was  shot  Objection  was  urged  to  the 
Introduction  of  this  evidence,  on  the  ground 
that  It  was  hearsay;  was  not  the  evidence 
of  Bill  Stanley,  bat  the  statements  of  ttae 
witness  Arnold,  purporting  to  be  a  state- 
ment made  by  Jordan  to  Arnold,  and  told 
by  Arnold  to  defendant  We  do  not  believe 
this  c^mes  within  the  mle  of  hearsay. 
These  conversations  were  reported  to  ap- 
pellant In  person  and  called  on  him  for  a 
reply,  in  regard  to  the  alibi.  The  theory 
of  aiveiiant  was  an  alibi,  and  that  he  stayed 
at  tils  father's  house  the  night  of  the  shoot- 
ing. Here  was  the  statement  of  the  father  « 
brought  home  to  appellant  denying  titat  fact 
If  the  statements  had  been  made  in  th«  ab- 
sence of  the  defendant  and  not  brought 
home  to  liim,  the  question  of  hearsay  would 
have  been  clearly  in  the  case.  But  when 
these  statements  were  actually  brought 
home  to  his  attention,  and  rq>eated  to  him 
in  person,  it  occurs  to  ns  that  it  was  legiti- 
mate to  be  shown  the  Jury. 

Error  is  also  assigned  on  the  refnsal  of 
the  conrt  to  permit  Link  Arnold  to  testify 
to  statements  made  by  Potts  that  he  (Potts) 
was  connected  with  the  shooting,  perhaps 
may  have  done  it,  or  words  to  that  eOTect 
Bill  No.  2  is  referred  to  as  showing  these 
statements.  There  ia  no  such  bill  in  the  rec- 
ord. If  it  could  have  been  shown  that  Potts 
made  confessions  to  the  shooting  of  Beck- 
ham, and  the  other  facts  in  the  case  showed 
or  tended  strongly  to  show  that  he  was 
placed  in  a  position  to  have  done  the  shoot- 
ing, this  testimony  would  have  been  admis- 
sible upon  the  ttieory  that  appellant  had  a 
right  to  show  that  another  than  himself 
did  the  shooting,  and  that  he  was  not  the 
guilty  participant  But  the  facts  are  not 
brought  within  that  rule.  There  was  no 
evidence  tending  to  show  that  Potts  was  in 
the  neighborhood  of  where  the  shooting  oc- 
curred, or  that  he  was  in  condition  or  posi- 
tion to  have  been  the  guilty  party.  In  fact, 
there  is  nothing  offered  along  this  line,  as 
we  nndorstand  the  record,  except  the  bai« 
statement  that  another  party  than  appellant 
fired  the  shot  This  is  not  sufficient  The 
evidence  should  have  gone  farther,  ander 
the  rule  laid  down  in  Dubose  v.  State.  10 
Tex.  App.  230,  and  Harrison  ▼.  State. 
83  S.  W.  699.  11  Tex.  Ct  Rep.  617.  We 
think  the  evidence  is  sufficient  to  Jostlfy 
the  Jury  In  arriving  at  the  conclusion  tbat 
appellant  did  the  shooting. 

The  Judgment  is  affirmed. 
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MANUEL  ▼.  STATB. 
(Court  of  Criminal  Aroula  of  Tena.    Oct  18^ 

OKaanAL  Law— CoNTinoAiiCB— Aburojc  or 

Wirmss. 
Continuanfe  for  absence  of  a  witneaa  that 
defmdant  states  would  testify  that  the  state's 
witness,  and  not  defendant,  broke  into  the 
house,  should  be  granted;  be,  with  other  wit- 
nesses, having  in  response  to  a  summons  at- 
tended court  at  a  former  term  when  the  case 
was  continued,  and  the  court  directing  the  wit- 
nesses to  return  at  the  next  term  without  fur- 
ther   summons. 

[Kd.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  (  1S23.] 

Appeal  from  District  Court,  Burleson  Coun- 
ty; Ed.  R.  Sinks,  Judge. 

Freeman  Manuel  api>ealB  from  a  couTlction. 
Beversed. 

Mclver  &  Bowers,  for  appellant  Howard 
Martin,  Aut  Atty.  Qen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  only  question  we  deem  necessary  to 
pass  upon  is  the  failure  of  the  court  to  grant 
appellant  a  continuance  for  want  of  the  testi- 
mony of  his  brother,  Llge  Manuel.    The  sub- 
stance of  the  application  shows  that  said  wit- 
ness  had  been  summoned  by  the  sheriff  of 
Burleson  county,  and  bad  attended  the  court 
at  a  former  term,  when  this  cause  was  con- 
tinued, at  which  term  all  of  the  witnesses 
were  discharged,  with  the  statement  by  the 
judge  that  they  would  obey  the  old  subpoenas 
and  return  without  further  service  or  siuu- 
mons,  and  the  case  would  be  tried  at  the  next 
term  of  the  court.    The  facts  show;  however, 
that  the  witness  Lige  Manuel  lived  on  a  farm, 
partly  in  Burleson  and  partly  in  Lee  county. 
There  is  nothing  in  the  record  showing  that 
appellant  was  cognizant  of  the  fact  that  wit- 
ness lived  in  Lee  county.    We  take  it  he  bad 
a  right  to  believe  that  he  lived  in  Burleson 
county.  In  view  of  the  fact  that  the  Burleson 
county  sheriff  had  summoned  him  and  he  bad 
attended  a  former  term  of  the  court  in  an- 
swer to  said  simmionB.    We  also  find  sub- 
p<£na8  in  the  record,  with  the  statement  from 
the  sheriff  of  Lee  county  that  the  witness 
lived  In  Burleson  county.    It  appears  from 
the  record  that  defendant  and  Cliff  Douglass 
were  passing  the  house  of  the  prosecuting  wit- 
ness Will  Casey,  and,  according  to  Douglass' 
testimony,  appellant  broke  a  window  in  the 
kitchen,  entered  therein,  secured  something 
to  eat,  and  came  out  of  the  window  again. 
Appellant  testified  that  Douglass  entered  the 
house,  and  that  he  did  not  do  so,  nor  have 
anything  to  do  with  it,  but  merely  witnessed 
It.     He  proposed  to  prove  by  his  brother,  Llge 
Manuel,  that,  as  appellant  and  witness  Cliff 
Douglass  were  passing  Casey's  house,  he  was 
1x1    full  view  of  them,  and  that  defendant, 
neither   in  coming  nor  going,   entered   said 
bouse,  nor  did  he  leave  the  road;  that  he  was 
in  plain  view  of  the  defendant  all  the  time, 


and  that  he  did  not  break  into  said  house; 
and  that  this  was  the  time  that  the  state's 
witness  Douglass  claims  defendant  broke  and 
entered  and  burglarised  said  booae. 

It  is  true  that  the  district  attorney  flies  a 
ooDtroverting  motion  to  this  application  for 
continuance,  based  in  the  main  upon  the  testi- 
mony of  the  prosecuting  witness  Douglass. 
But  we  do  not  think  that  the  court  should 
have  refused  said  continuance.  It  seems  that 
prosecuting  witness  Douglass  was  Impeached 
by  witnesses,  both  for  the  state  and  defend- 
ant and  certainly  It  would  not  have  been 
amiss  to  continue  for  the  absent  eyewitness, 
in  view  of  the  fact  that  he  says  appellant  did 
not  break  Into  the  house,  but  that  prosecuting 
witness  Douglass  did.  We  therefore  hold 
that  the  court  erred  in  refusing  to  grant  the 
application  for  continuance. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


MITCHELL  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1905.) 

CJaiMiRAi.  Law— FoBMKB  Jkopabdt— Idxnti- 

TT  OF  OrrEKBXS. 

A  conviction  for  being  drank  is  not  a  bar 
to  a  prosecution  for  disturbing  the  peace  by 
cursing  and  swearing  at  the  time  of  and  just 
before  his  arrest  for  drunkenness;  the  oftenses 
being  distinct 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Jas.  I.  Perkins,  Judge. 

Lewis  Mitchell  was  convicted  of  disturb- 
ing the  peace,  and  appeals.    Affirmed. 

Davis  &  Davis,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  On  the  26th  day  of 
August,  1904,  the  grand  jury  presented  into 
the  district  court  the  Indictment  herein, 
charging  appellant  with  disturbing  the  peace. 
Upon  the  27th  of  August  there  was  a  com- 
plaint, filed  by  the  constable  in  justice 
precinct,  charging  appellant  with  being  drunk 
in  a  public  place.  To  the  latter  offense  he 
pleaded  guilty.  Subsequently  he  was  arrest- 
ed under  this  indictment  When  his  case 
was  called  for  trial,  he  pleaded  in  bar  of  the 
prosecution  under  this  Indictment  tbe  con- 
viction in  the  justice  court  for  being  drunk 
in  a  public  place,  alleging  that  it  grew  out 
of  the  same  transaction.  The  court  sustain- 
ed a  demurrer  to  the  plea.  This  Is  the  ques- 
tion presented  for  reversal.  The  facta  show 
that  appellant  was  drunk  on  the  15th  of 
August,  and  was  arrested  therefor.  Before 
and  at  the  time  of  the  arrest  he  was  cursing, 
and,  when  the  officer  arrested  him,  he  cursed 
and  called  the  officer  a  "(rod-damn  son  of  a 
bitch."  He  could  have  been  heard  for  100 
yards.  These  are  practically  the  facts  In 
the  case. 

Where  the  plea  of  jeopardy  Is  filed,  and 
demurrer  sustained,  it  will  not  be  reversible 
error  If  the  facta  set  up  ta  the  Dlea  8J>0W 
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a  distinct  offense.  Under  tbe  facts  stated 
In  tbe  plea,  and  tbe  authorities  In  this  state, 
we  are  of  opinion  tliat  tbe  conviction  for 
being  dronlc  in  a  pnblic  place  could  not  be 
interposed  as  a  bar  to  tbe  prosecution  for 
disturbance  of  the  peace.  It  was  evident 
that  the  man  was  drunk  before  the  officer 
undertook  to  arrest  blm.  He  was  arrested 
for  being  drunk.  The  fact  that  be  was 
drunk  was  not  a  necessary  fact  to  sustain 
the  conviction  for  disturbance  of  the  peace. 
While  It  may  or  may  not  have  been  a  part  of 
tbe  evidence  or  res  gestae  of  the  transaction 
that  be  was  drunk,  yet  the  conviction  for  dis- 
turbing the  peace  could  have  been  sustained 
without  any  allusion  In  the  evidence  to  the 
fact  that  he  was  drunk.  In  other  words,  it 
was  not  necessary  In  any  sense  to  the  con- 
viction for  disturbing  the  peace  that  the  man 
was  drunk.  While  the  disturbance  of  the 
peace  may  have  grown  out  of  the  fact  that 
he  was  drunk — that  Is,  that  may  have  been 
one  of  the  causes  why  he  was  cursing  and 
swearing — at  the  same  time  It  was  but  a 
part  of  the  transaction,  and  would  consti- 
tute a  different  offense.  A  man  may  shoot 
another  with  a  pistol  and  be  convicted  for 
the  homicide,  and  yet  be  prosecuted  for  carry- 
ing the  pistol.  The  matters  grew  out  of  the 
same  transaction,  but  one  is  not  a  bar  to 
tbe  other.  This  question  was  discussed  in 
Nichols  V.  State,  37  Tex.  Cr.  B.  616,  40  S.  W. 
502,  and  Burns  v.  State,  36  Tex.  Cr.  R.  601, 
38  S.  W.  204 ;  and  for  collation  of  authorities 
see  White's  Ann.  Code  Cr.  Proc.  art  537. 
We  do  not  understand  what  bearing  tbe 
act  of  the  Twenty-Eighth  Legislature  (Qea. 
Laws  1903,  p.  194,  0.  124)  has  upon  this  case. 
If  as  a  matter  of  fact  or  of  law  this  case 
had  been  barred  by  the  conviction  for  drunk- 
enness, tbe  plea  would  be  good,  independent 
of  the  act  mentioned.  If  it  was  not  a  bar 
that  act  would  not  apply.  It  is  unnecessary 
to  discuss  that  act  of  the  Legislature  as  to 
whether  or  not  it  is  constitutional  until  we 
have  a  proper  case.  In  a  general  way  that 
statute  seems  to  have  been  enacted  for  the 
purpose  of  preventing  the  state  from  filling 
several  cases  against  a  party  for  the  same 
offense  in  different  courts.  For  instance: 
A  man  has  committed  theft  of  a  horse 
in  A.  county.  He  carries  the  horse  through 
B.  and  O.  counties  into  D.  county.  The 
state  can  prosecute  in  either  of  these 
counties  and  it  has  been  tbe  practice  In  some 
instances  to  indict  in  each  coort  tbroogb 
which  the  horse  was  carried.  Tbls  statute 
was  enacted  to  prevent  that  character  of 
procedure,  and  limits  the  state  to  a  prosecu- 
tion In  the  county  first  obtaining  jurisdiction 
of  the  offense.  The  statute  may  also  have 
been  enacted  for  tbe  purpose  of  preventing 
parties  accused  of  crime,  where  one  court 
had  obtained  Jurisdiction  by  proper  process, 
from  going  to  another  court  and  entering  plea 
of  guilty  to  avoid  punishment  for  the  higher 
grade  of  offense,  or  to  avoid  a  higher  punish- 
ment   However  that  may  be,  we  do  not  be- 


lieve it  is  necessary  to  discuss  the  question 
here,  as  it  has  no  bearing  upon  the  case. 
Drunkenness  is  a  distinct  offense  from  a  dl.<i- 
turbancc  of  the  peace,  and  a  prosecutloD  waa 
maintainable  for  each. 
Tbe  Judgment  Is  affirmed. 


DOVE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  18. 
Me.) 

Obiicinai.   Law  —  Apfkai.  —  Rkoognizance— 

Sufficiency. 
An  appeal  from  a  conviction  of  a  mis- 
demeanor will  be  dismissed,  where  tbe  re- 
cognizance does  not  state  the  amount  of  punish- 
ment aasesaed  against  appellant,  as  regnired 
by  Code  Cr.  Proc.  1895,  art  887. 

PBd.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {  2711.] 

Appeal  f nmi  District  Court,  San  Augustine 
County;   James  I.  Perkins,  Judge. 

Allen  Dove  was  convicted  of  a  mlademeao- 
or,  and  appeals.    Dismissed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 

State. 

HENDERSON,  J.  Tbe  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  this  ap- 
peal because  the  recognizance  is  defective,  in 
that  it  does  not  state  the  amount  of  the  pun- 
ishment assessed  against  appellant,  as  re- 
quired by  article  887,  Code  Cr.  Proc.  189S. 
The  motion  Is  well  taken.  May  y.  State,  40 
Tex.  Cr.  K.  196,  49  S.  W.  402. 

Tbe  appeal  is  dismissed. 


FORTENBERBY  v.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Oct  18, 
1905.) 

Criminai.  Law  —  Appkai,  —  Recoonizance— 

SUFFICIEHCT. 

An  appeal  from  a  conviction  of  a  mis- 
demeanor will  be  dismissed,  where  the  recog- 
nizance does  not  state  the  amount  of  punish- 
ment assessed  against  appellant  as  required  by 
Code  Cr.  Proc.  1895,  art  887. 

[Ed.  Note. — For  cases  in  point  see  voL  lo. 
Cent.  Dig.  Criminal  Law,  {  2711.] 

Appeal  from  Rains  County  Court;  J.  W. 
Plerson,  Judge. 

Dorse  Fortenberry  was  convicted  of  mis- 
demeanor, and  appeals.    Dismissed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  X  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal on  the  groimd  that  the  recognizance  i;^ 
defective,  in  that  It  does  not  state  the  amonni 
of  the  punishment  assessed  against  appellant 
An  examination  of  the  recognizance  sbow$ 
that  the  motion  is  well  taken.  Article  S$T. 
Code  Cr.  Proc.  1895 ;  May  t.  State,  40  Tex. 
Or.  R.  196,  49  S.  W.  402. 

The  appeal  is  accordingly  dlrnnlwwl. 
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GLARE  T.  STATB. 
(Court  of  Criminft]  Apraala  of  Texas.    Oct  18, 

BMBBZZLKMmT    —    DKOXKEB    OF    OmCRSE    — 
AUOURT  EtlCBEZZLED. 

Defendant  waa  employed  to  take  a  wagon 
load  of  gooda  to  a  certain  town  and  there  aell 
them,  and  to  account  to  bis  employer  for  the 
proceeds  after  all  the  goods  were  sold.  Instead 
of  doing  this,  he  sold  the  goods  and  then  ab- 
sconded with  the  proceeds,  embezsling  at  least 
985  in  money.  Held,  that  a  conviction  of  felony 
embexilement  would  be  sustained,  although  de- 
fendant's sales  on  any  one  day  did  not  amount 
to  950. 

Appeal  from  District  Court;  Oregg  Coanty ; 
Ritdiard  B.  Levy,  Judge. 

Frank  ClaA  was  convicted  of  embezzle- 
ment, and  aM>ealB.    Afltarmed. 

F.  B.  Martin,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  embezzlement  and  bis  punishment 
assessed  at  four  years'  confinemait  In  the 
penitentiary;  hence  this  appeal. 

Appellant  contends  that  be  could  not  have 
been  convicted  of  more  than  a  misdemeanor 
embezzlement  inasmuch  as  there  were  no 
sales  on  any  one  day  of  as  much  as  fSO  of 
goods.  We  do  not  regard  the  dally  sales 
as  material,  Inasmuch  as  he  was  not  fo  ac- 
coTmt  each  day  for  the  sales  made,  but  waa 
to  make  a  final  accounting  of  all  the  goods 
sold  to  his  employer  when  be  returned  to 
Longview ;  his  employment  being  to  take  a 
wagon  load  of  goods,  $187  in  value,  from 
Longview  to  Kllgore,  and  there  sell  them 
out  and  when  he  had  done  so  to  account 
to  his  employer  for  the  proceeds.  Instead 
of  doing  this,  he  sold  the  goods  out,  left  the 
wagon  and  mules  in  the  streets  of  EUlgore, 
and  absconded,  and  was  subsequently  caught 
In  Louisiana.  According  to  his  own  confes- 
sion, he  had  as  much  as  $85  in  money,  and 
lie  embezzled  at  least  this  amount  There 
Is  no  evidence  of  any  conversion  until  he 
bad  disposed  of  all  the  goods.  The  court  In- 
stmcted  the  Jury  with  reference  to  a  misde- 
meanor, and  the  Jury  determined  this  matter 
against  appellant,  and  the  evidence  sustains 
their  finding. 

The  Judgment  is  affirmed. 


GARCIA  T.  STATB. 

(Court  of  Oimlnal  Appeals  of  Texas.    Oct  18, 
180S.) 

1.  HoiaoiDB  — Fklonious  Assaults  —  Bti- 

DKNCE — SumUllEROT. 

Bvidence  hM  snfBcient  to  sustain  a  oon- 
'  victlon  of  assault  with  intent  to  murder. 

2.  Cbimirai,  Law  — Vkboiot  — Diixcts— lie- 
PBOPSB  Sfkixino. 

The  tact  that  a  verdict  in  a  criminal  case, 
which  Intended  to  designate  the  place  of  con- 
finsment  as  the  "penitentiary,"  spelled  the  word 
"penitoiiary,"  and  such  word  was  copied  in  the 


Judgment  as  "penitemary,"  does  not  vlHate  the 
verdict 

[Bd.  Note. — ^For  cases  in  point  see  voL  14, 
Ont  Dig.  Criminal  Law,  i  2090.] 

Appeal  from  District  Court,  Mitchell  (boun- 
ty; Jamea  L.  Shepherd,  Judge. 

Sallie  Garcia  was  convicted  of  a  simple  as- 
sault with  intent  to  murder,  and  appeals. 
Affirmed. 

B.  A.  Jeffress,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  fOr  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
Of  a  simple  assault  with  intent  to  mnrdar, 
and  her  ponlahment  fixed  at  two  years'  con- 
finement in  the  penitentiary ;  hence  this 
appeal. 

It  is  insisted  that  the  evidence  presented  in 
the  record  falls  to  sustain  the  case  of  assault 
with  Intent  to  murder.  We  have  examined 
the  record  on  this  point  It  shows  that  the 
weapon  used  was  a  stick  of  stove  wood, 
nearly  as  long  as  the  arm  of  the  prosecuting 
witness,  who  was  the  aged  mother  of  ap- 
pellant It  appears  that  appellant  came 
home  late  at  night  and  upbraided  her  mother 
for  not  making  Delia  (a  daughter  of  ap- 
pellant) come  home  from  some  parly  or  festi- 
val. Appellant  became  angered,  pldced  up 
the  piece  of  stove  wood,  and  beat  her  mother 
over  the  head  and  breast  with  it,  inflicting  a 
number  of  severe  wounds.  The  mother  fell 
to  the  floor  and  became  unconscious  on  ac- 
coont  of  the  beating  she  received.  She  was 
confined  to  her  bed  for  over  a  month  from  her 
injuries,  and  had  the  attention  of  physicians. 
The  witness  Dr.  Smith  testified  that  the 
weapon  was  of  a  deadly  character  and 
capable  of  producing  death.  During  the 
beating,  appellant  told  her  mother  that  she 
intended  to  kill  her.  The  court  fairly  sub- 
mitted the  issue  as  to  the  specific  intent  to 
klll,  and  the  Jury  fOnnd  against  appellant, 
and  we  see  no  reason  to  disturb  their  verdict 
The  Jury  were  afforded  an  opportunity  to  find 
appellant  guilty  of  an  aggravated  assault  if 
they  desired,  as  this  matter  was  presented  to 
them. 

There  Is  nothing  In  appellant's  objection  to 
the  verdict  The  verdict  copied  In  the  Judg- 
ment has  the  place  of  oonflnement  spelled 
"penitemary."  The  foreman  of  the  Jury  In 
his  affidavit  In  this  record  says  that  the 
word  was  spelled  "penitenlary,"  and  It  was 
Intended  to  be  spelled  "penitentiary,"  but  was 
Inadvertoitly  written  as  above.  This  does 
not  vitiate  the  verdict.  Bain  v.  State^  78  S. 
W.  814,  9  Tex.  Ct  Rep.  950. 

The  Judgment  is  affirmed. 


BTTTLBR  v.  STATE. 
(Coort  of  Criminal  AppmIb  of  Texas.    Oct  18, 

1.   AS8ATn.T  AND   BATTEBT— EVIDENCE. 

The  fact  that  evidence  is  sufficient  to  au- 
thorise  a   finding    of   assault    with    intent   to 
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murder  does  not  make  it  insuffieieot  to  rastaln 

a  conviction  of  aggravated  assault 

2.  Sahb— Btidencb  or  Siiiflx  A8saui.t. 

Evidence  that  defendant  fired  a  shot  in 
order  to  show  prosecutor  that  his  pistol  waa 
loaded,  while,  if  true,  entitling  him  to  on  ac- 
quittal, does  not  entitle  him  to  a  charge  on 
simple  assault. 

Appeal  from  District  Court,  R«d  RiTer 
County ;  Ben  H.  Denton,  Jndge. 

Jack  Butler  was  convicted  of  aggravated 
assault,  and  appeals.    Affirmed. 

8.  W.  Harman,  for  appellant  Howard  Mar- 
tin, Aaat  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  waa  convicted 
of  an  aggravated  assault  and  bis  punishment 
assessed  at  a  fine  of  $25  and  80  days'  ooa- 
flnement  in  the  county  jail. 

Appellant  Insists  that  the  Judgment  should 
be  reversed,  because  the  evidence  does  not 
sustain  the  verdict  The  evidence  on  the  part 
of  the  state,  in  our  opinion,  fully  sustains 
the  verdict  Indeed,  It  would  sustain  a  ver- 
dict for  assault  with  intent  to  murder.  But 
because  it  would  have  authorized  the  Jury 
to  find  appellant  guilty  of  said  offense  is  no 
reason  why  they  were  not  authorized  to  find 
him  guilty  of  an  ag^avated  assault 

It  is  further  contended  that  the  court 
should  have  given  In  charge  to  the  Jury  simple 
assault,  based  on  appellant's  evidence ;  and  to 
sustain  this  view  we  are  referred  to  CatUn 
V.  State,  72  S.  W.  858,  7  Tex.  Ct  Rep.  16; 
Angel  V.  State,  74  8.  W.  658,  7  Tex.  Ct  Rep. 
895.  These  cases  go  to  the  extoit  of  holding 
that  an  assault  with  a  firearm  with  Intent 
merely  to  alarm  or  frighten  is  a  simple  as- 
sault We  do  not  understand  the  evidence 
to  be  of  that  character  in  this  case.  Here  ap- 
pellant says  he  fired  the  shot  in  order  to 
show  prosecutor  that  his  pistol  was  loaded. 
If  this  was  all,  he  was  entitled  to  an  acquit- 
tal; and  the  court  gave  this  phase  of  the 
charge  in  charge  to  the  Jury  and  instructed 
them,  if  they  believed  it  true,  to  acquit 

The  Judgment  is  affirmed. 


MATURA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1805.) 

Labcbkt— Fraudulent  Takinq— Bvioihck. 
Defendant's  mother  authorized  S.  to  sell 
a  cow  to  P.,  which  he  did,  taking  the  pay.  Sub- 
sequently defendant  demanded  that  the  cow  be 
delivered  to  bim  by  P.,  he  informing  P.  that  he 
was  coming  after  it;  and  thereafter  he  went 
to  P.'s  bouse,  demanded  possession  of  the  cow, 
and  it  was  turned  over  to  him,  or  he  got  pos- 
session of  it,  claiming  be  owned  it.  Held  that, 
though  it  was  shown  that  the  cow  belonged  to 
defendant's  mother,  a  conviction  of  theft  was 
unauthorized ;  there  being  no  evidence  to  show 
a  fraudulent  intent. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Larceny,  §§  3-10.] 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  L.  W.  Moore,  Judge, 


Clemens  Matura  was  convicted  of  theft, 
and  appeals.    Reversed. 

Robt  Mosa  and  Brown  ft  Lane^  tor  appel- 
lant Howard  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Conviction  of  cattle  theft; 
two  years  in  the  penitentiary  being  fixed 
as  the  penalty.  We  do  not  deem  it  necessary 
to  review  but  one  question,  to  vrlt  the  suffi- 
ciency of  the  evidence.  It  appears  from  the 
testimony  that  appellant's  mother  author- 
ized her  son-in-law  to  sell  a  cow  to  proBecu^ 
Ing  witness,  which  he  did,  and  received  the 
pay  therefor.  Subsequently,  appellant,  who 
at  the  time  was  absent  from  home,  returned 
and  demanded  that  the  cow  his  mother  had 
authorized  to  be  sold  be  delivered  to  him  by 
the  purchaser.  He  informed  the  purchaser 
he  was  coming  after  the  cow,  and  thereafter, 
in  the  daytime,  went  to  purchaser's  house 
and  demanded  possession  of  the  cow ;  and 
It  was  turned  over  to  him — at  least  he  got 
possession  of  the  cow,  claiming  the  same  as 
his  property.  The  state's  evidence  very 
sharply  controverts  this  Idea  of  ownership 
on  his  part,  and  clearly  shows  that  the  cow 
belonged  to  his  mother.  Be  this  as  It  may, 
the  evidence  does  not  show  a  fraudulent  tak- 
ing on  the  part  of  appellant  The  question 
of  title  to  the  property  can  very  aptly  be 
tried  in  the  justice  court 

There  being  no  evidence  showing  a  fraudu- 
lent Intent  on  the  part  of  appellant  when  b* 
took  the  animal,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


BAIRD  BROS.  v.  WALTER  PRATT  &  CO. 

(Court  of  Appeals  of  Indian  Territory.    Oct  27, 
1905.) 

1.  Sai,E8—Contkact— Parties. 

Where  sellers  of  certain  goods  in  contro- 
versy maintained  their  business  office  and  their 
factory  in  different  cities,  the  fact  that  the 
goods  contracted  for  were  shipped  from  the 
factory  instead  of  from  the  business  office,  u 
contemplated  by  the  bavers,  did  not  tend  to 
change  the  identic  of  the  parties  to  the  «»- 
tract  so  as  to  entitle  the  buyers  to  repudiate 
the  sale. 

2.  Sake— Dblivert  to  Raii-wat. 

Where  a  contract  of  sale  specified  that  de- 
liverv  should  be  made  to  a  certain  railway, 
which  ran  through  two  places,  where  the  aellers 
maintained  their  business  office  and  factor;, 
respectively,  delivery  to  the  railway  at  the 
factory,  instead  of  at  the  place  where  the 
aellers  business  office  was  located,  constituted 
a  sufficient  delivery  under  the  contract 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  gf  214-21&f 
8.    Sauk— Order— Construction— ExKCUTOir 

Contract. 
Where  an  order  for  the  sale  of  goods, 
signed  by  both  parties,  began  with  a  guarantr 
of  jprofits  on  the  goods  sold,  containM  a  pre- 
vision for  exchange,  warranted  the  qualitr 
equal  to  samples,  provided  that  delivery  to  the 
transportation  companv  should  be  delivered  to 
the  buyer,  and  specified  the  terms  of  sale,  such 
"order"  constitnted  an  executory  contract  of 
sale,  and  not  a  mere  offer/"'  ^^^  I  „ 
Digitized  by  VjOOy  Ic 
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4.  Sakb— Pabsino  Titlx. 

Where  an  executory  contract  of  sale  pro- 
vided for  delivery  by  delivering  the  goods  to  a 
carrier,  title  did  not  pass  to  the  buyer  until 
the  goods  were  delivered  to  the  carrier  in  con- 
formity with  the  terms  of  the  contract. 
5l  Sake— Vabiance  ox  Tebmb— Mistake. 

Where  by  mistake  of  the  sellers  the  terms 
iipecified  in  an  invoice  of  goods  sold  varied 
from  those  provided  in  the  executory  contract 
of  sale,  but,  on  the  sellers'  attention  being 
called  thereto,  they  immediately  tendered  de- 
livery under  the  terms  specified  in  the  contract, 
such  mistake  did  not  constitute  a  breach  of 
the  contract  by  the  sellers,  and  did  not  afford 
the  buyers  ground  for  refusing  to  accept  the 
goods. 

6.  Same— Redelivebt. 

Where  no  time  was  fixed  for  the  delivery 
of  goods  sold  under  an  executory  contract,  and 
the  first  delivery  was  ineffectual  because  of  a 
variance  between  the  terms  of  the  contract  and 
the  invoice  accompanying  the  goods,  the  sellers 
were  entitled  to  correct  such  terms,  and  make 
a  seoond  tender  of  the  goods  without  resbip- 
ment. 

7.  Same  — Sale    bt    Sampix  —  Wabbanty — 
Waivbb. 

^Vhere  a  contract  for  the  sale  of  goods  by 
sample  required  the  buyers  to  Inspect  the  goods 
at  once  on  their  arrival  at  destination,  and  if 
the  icoods  failed  to  comply  with  the  warranty 
to  give  an  itemized  written  notice  thereof  with- 
in five  days,  in  default  of  which  all  warranty 
was  waived,  a  repudiation  of  the  contract  by 
the  buyers  for.  reasons  other  than  an  alleged 
breach  of  warranty  of  quality  without  such 
notice  constituted  a  waiver  of  the  warranty. 

8.  Sams— Actions— iRSTBTicriONs. 

Where,  in  an  action  for  breach  of  a  con- 
tract of  sale,  there  was  no  evidence  of  an  in- 
spection of  the  goods  by  the  buyers  on  de- 
livery as  required  by  the  contract,  it  was  error 
for  the  court  to  submit  such  question  to  the 
jury. 

9.  Same  —  Coixatkbax    BzfGAOEiiiENTa    bt 

AOENT. 

Where  a  written  contract  of  sale  provided 
that  all  the  conditions  must  be  shown  by  the 
order,  and  the  buyers  admitted  therein  that 
they  had  no  agreement  or  understanding  with 
the  sellers'  salesman,  except  as  printed  or 
written  on  the  order,  which  directed  the  ship- 
ment to  be  made  in  care  of  a  certain  railroad, 
which  did  not  run  to  destination,  evidence  was 
incompetent  to  prove  that  the  sellers'  agent 
had  agreed  that  the  goods  should  be  shipped 
to  destination  by  a  specified  connecting  line, 
over  which  they  were  not  in  fact  shipped. 

Appeal  from  the  ITnited  States  Court  for 
the  Northern  District  of  the  Indian  Territory; 
before  Jnstlce  Wm.  R,  Lawrence,  November 
1.  1904. 

Action  by  Walter  Pratt  &  C!o.  against  Balrd 
Bros.  From  a  judgment  In  favor  of  plaintiffs, 
defendants  appeal.    Affirmed. 

This  action  was  originally  brought  by  Wal- 
ter Pratt  &  Co.  against  the  appellants  in  the 
commissioner's  court  for  the  Third  Commis- 
sioners' District  of  the  Northern  District  of 
the  Indian  Territory,  and  was  appealed  to  the 
United  States  court  sitting  at  Nowata.  It 
was  there  tried  de  novo,  resulting  in  a  verdict 
and  judgment  for  the  plaintiffs  (api)eIleeB). 
It  was  brought  to  recover  of  the  defendants 
(appellants)  the  purchase  price  of  a  bill  of 
goods  claimed  to  have  been  sold  and  delivered 
to  the  defendants.  The  plaintiffs,  Walter 
Pratt  &  Ca,  were  manufacturers  and  whole- 
sale dealers  of  i>erfumery  and  toilet  prepara- 


tions, their  factory  and  laboratory  Vtitag  sit- 
uated at  Iowa  Ci^,  Iowa,  and  they  had  an 
office  in  Chicago,  HI.  The  defendants  resided' 
and  did  business  at  BartlesviUe,  Ind.  T.  One 
P.  W.  Bouldln  was  the  plaintiffs'  salesman 
and  agent.  On  April  21,  1903,  the  following 
written  agreement  was  entered  into  at  Bar- 
tlesviUe, between  the  plaintiffs,  through  and 
by  their  agent,  Bouldin,  and  the  defendants : 

"Chicago,  111.,  No.  116  Dearborn  St, 
Suite  608-609. 
"Walter  Pratt  &  Co.,  Manufacturing  Chemists 
and  Perfumers.    Profits  Guarantied. 

"Walter  Pratt  &  Company  hereby  guaranty 
that  the  purchaser's  gross  profits  from  the 
sale  of  the  perfumery  and  toilet  preparations 
bought  under  this  order  and  hereafter  pur- 
chased of  said  firm  will  not  be  leas  than  38V^ 
per  cent  of  the  amount  of  this  order  each 
year  for  a  period  of  three  years  from  date  of 
invoice,  and  the  said  Walter  Pratt  &  Co. 
further  agree  and  hold  themselves  bound,  at 
the  end  of  each  year  if  the  gross  profits  do 
not  amount  to  33^  per  cent  of  the  amount  of 
this  order  for  that  year,  to  pay  to  the  pur- 
chaser a  sufficient  sum  of  money  by  New  York 
or  Chicago  draft  to  make  up  the  deficiency, 
if  there  be  any,  or  to  buy  back  at  the  pur- 
chase price  at  the  expiration  of  this  agree- 
ment all  goods  remaining  on  hand  at  that 
time.  The  foregoing  is  conditional  on  the 
purchaser  keeping  the  goods  tastefully  dis- 
played in  his  store  in  the  show  case  furnished 
by  us  for  tliat  purpose,  purchasing  from  us 
at  least  semiannually  sufficient  goods  to  keep 
this  department  complete  and  up  to  the 
amount  of  this  order,  making  settlement  for 
all  goods  purchased  of  us  as  provided  in  order, 
sending  us  by  registered  mall  quarterly  from 
date  of  shipment  a  complete  and  accurate 
itemized  list  of  all  goods  sold,  with  a  correct 
list  of  all  goods  on  hand  at  that  time,  allow- 
ing no  article  to  go  for  less  than  retail  price 
as  listed  hereon,  and  using  reasonable  dili- 
gence In  promoting  the  sale  of  these  goods. 

"Exchange.  Any  goods  contained  in  this 
order  may  be  returned  to  us  for  exchange  at 
any  time.  To  protect  us  from  unreasonable 
demands  for  exchange,  we  require  that  goods 
so  returned  must  be  accompanied  by  a  new 
order  for  goods  of  an  equal  value.  We  pay 
freight  to  factory  on  goods  returned  for  ex- 
change. 

"Warranty.  All  goods  are  warranted  to  be 
same  in  quality,  material,  and  in  all  other 
respects  as  samples  shown  by  salesman;  and 
if  goods  are  returned  by  the  consumer  for 
any  cause  they  may  be  returned  as  above  pro- 
vided. The  purchaser  agrees  to  examine  and 
inspect  the  goods  and  each  part  thereof  at 
once  upon  their  arrival  at  destination,  and  if 
said  goods  fail  to  comply  with  said  warranty, 
be  shall,  within  five  days  from  the  date  of 
arrival  at  destination,  give  itemized  written 
notice  by  registered  letter  to  Walter  Pratt  & 
Co.,  Chicago,  111.,  otherwise  all  warranty  of 
said  goods  is  waived. 

"Goods  cannot  be  returned  for  credit  on 
account,  except  as  herein  provided.    We  de- 
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Urer  all  goods  to  tlie  piirchaser  by  dellTerlng 
them  to  the  transportation  company  herein 
spedfled,  purchaser  to  pay  all  transportation 
charges,  except  as  above  provided.  The  fol- 
lowing is  a  list  of  goods  contained  In  this 
order: 

Par  dos.  Amt  RaUtl. 

4  do*,  handkaroli't  ttnieU  wst. 

on  easel,  .75      S.OO  .10 

t  dox.  bandkercUef  aztnusti  «s«t 
No.  74S    100       «.00  .15 

5  doz.  handkaroUaf  extracta  usL 

No.  755    4.00     11.00  .60 

tHere  tollowB  long  Uat  of  art- 
Idea  and  tbelr  price,  not  here 
essentlaL] 

Total  amount  of  UilB  order tlt8.8S 

"Floor  counter  case,  glass  back  and  front, 
free.    Guarantee   safe   delivery.    Grant  ex- 
clusive sale  for  one  year. 
"We  give  free: 

1  Atomizer. 
600  Olrculara  advartlainK  thli  line  of  goods. 
600  Clrottlars  describing  tbe  plcturea  going  wltb  the 
perpetual  advertising  system. 
Name  and  address  ot  purchaser  printed  on  above 
circulars. 
3  bottles  ot  perfumery,  retail  price  60o  each,  to  pay 

tor  distributing  dreulars. 
1  graduate. 

1  porttollo.    No.    6,507,    containing  sample   plcturea 
belonging  to  the  advertising  system. 
100  booklets,  "Suggestions." 

Sample  sterling  silver  thimble. 
100  Envelopes  containing  advertising  and  drafts  good 
for  one  starling  silver  thimble  each,  mailed  by 
Walter  Pratt  A  Co.  to  a  list  ot  100  namee  tar- 
nished by  purchaser. 
1  Walter  Pratt  A  Co.  regulation  oak  showcase. 

"Terms.  6  per  cent.,  30  days  from  date  of 
Invoice,  or  2,  4,  S,  and  8  and  10  months  net, 
divided  Into  five  equal  payments,  each  for 
one-fifth  the  amount  of  this  order.  When 
long  terms  of  credit  are  taken  account  must 
be  closed  within  SO  days  from  date  of  invoice 
by  notes  without  interest,  due  in  2,  4,  6,  8 
and  10  months  from  date  of  invoice.  Ac- 
counts not  closed  as  provided  above  will  be 
subject  to  sight  draft  without  further  no- 
tice. Time  is  the  essence  of  this  agreement 
Separate  verbal  or  written  agreements  with 
salesmen  are  not  binding  upon  Walter  Pratt 

6  Co.  AH  conditions  of  sale  must  be  shown 
on  this  order.  Positively  no  goods  on  com- 
mission or  open  account  This  order  not  sub- 
ject to  countermand. 

"Bartlesville.  I.  T.,  4—24,  1908. 

"Walter  Pratt  &  Co.,  Chicago,  Ilia— Gentle- 
men: Please  ship  us,  care  of  Chicago,  Rock 
Island  and  Pacific  Ry.,  the  assortment  of 
goods  listed  above,  like  samples  shown  us  by 
your  salesman,  at  the  prices  specified,  and  in 
accordance  with  all  the  terms  above  specified; 
which  terms  and  conditions  we  have  care- 
fully read  and  find  to  be  complete  and  satis- 
factory. We  have  no  agreement  or  under- 
standing with  salesman,  except  as  printed 
or  written  on  this  order.  Receipt  of  dupli- 
cate of  this  order  from  your  salesman  is  here- 
by acknowledged. 

"Name  of  Purchaser:    Balrd  Bros. 
"Order  signed  by        E.  O.  Balrd." 
••Walter  Pratt  &  Co., 

"By  P.  W.  Bouldin,  Salesman. 
."P— 1— 27— .  03. 

"Read  above  terms  of  sale." 


This  contract  and  order  was  signed  by  both 
of  the  parties.  Bouldin,  the  salesman,  for 
warded  the  contract  and  order  to  the  Chicago 
office  by  mail,  and  telegraphed  to  the  manu- 
factory at  Iowa  City,  Iowa,  ta  ship  the  goods. 
The  ^oods  were  at  once  shipped  from  Iowa 
City  over  the  Chicago,  Rock  Island  &  Pacific 
Railway.  The  contract  and  order  was  not 
received  at  the  Chicago  office  until  a  day 
or  two  after  the  shipment  The  plaintiff 
sent  by  mall  to  the  defendants  at  the  time 
the  goods  were  shipped,  an  Invoice  of  them, 
as  follows: 

"daims.  If  any,  must  be  made  on  receipt  of 
this  bill. 

"Iowa  City.  Iowa,  Apr.  25,  1903. 
"M.  Balrd  Bros.,  BartlesvUIe.  L  Ty., 

Bought  of  Walter  Pratt  &  Co.  (Bonldin>. 

Manufacturing  Chemists  and  Perfumers. 

"Terms:    6  per  cent  15  days  cash,  or  2,  4. 

6,  8,  notes.    Bills  payable  at  Iowa  City,  Iowa, 
in  Chicago,  New  York,  or  St  Louis  exchange. 

Per  doz.  Amt  RetaU. 
"4  dos.  Hdkt.  ezta.  assorted  on 

easel 75       S.OO  .is 

t  doz.  Hdkf.  esta.  assorted  No. 

746   t.00         4.00  JS 

t  doz.  Hdkt.  ozts.  assorted  No. 

755   4.00       U.00  M 

[Here  follows  list  of  articles 
as  set  out  In  contract.] 

Total  ^ |lS8.8r' 

The  only  difference  between  the  invoice 
and  the  contract  is  that  the  contract  provides 
the  terms  of  payment  to  be  "6  per  coit  30 
days  from  date  of  invoice,  or  2,  4,  6,  8,  and  10 
months,  net  divided  into  five  equal  install- 
ments," and  the  invoice  calls  for  "6  per  cent 
15  days  cash,  or  2,  4,  6,  8,  notes."  The  dif- 
ference arises  through  a  mistake  of  the  per- 
son who  made  up  the  invoice.  On  the  arrival 
of  the  goods  at  Bartlesville,  the  defendants 
demanded  of  the  agent  of  the  railway  com- 
pany that  they*be  allowed  to  examine  the 
goods  before  paying  the  freight;  this  donand 
was  not  allowed.  The  show  case  mentioned 
in  the  contract  was,  however,  seen  and  partly 
examined.  On  examining  the  invoice  the  de- 
fendants found  the  discrepancy  between  it 
and  the  contract  sud  at  once,  to  wit  on  May 

7,  1903,   refused  to  receive  the  goods  and 
wrote  the  plaintiffs  the  following  letter: 

"BartlesvlUe,  I.  T.,  5—7,  1803. 
"Walter  Pratt  &  Co.,  Chicago,  III. — ^Dear 
Sirs:  Goods  covered  by  your  Invoice  of  4 — 
25  are  here  subject  to  your  order,  refused  by 
us  account  not  shipped  or  billed  as  per  agree- 
ment We  bought  these  goods  from  yonr 
salesman,  terms  6  per  cent,  30  days,  or  2,  4. 
6,  8,  and  10.  months,  5  equal  payments,  while 
you  have  billed  differently.  We  therefore 
positively  refuse  to  have  anything  to  do  with 
these  goods. 

"Yours  truly,  Balrd  Bros." 

On  May  12th  the  plaintiffs  answered  this 
letter,  informing  the  defendants  that  they 
could  not  understand  the  meaning  of  thdr 
letter,  and  stating  that  they  had  shipped  the 
goods  in  strict  compliance  with  the  agree- 
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fnent,  and  setting  It  out  as  it  was  contained 
in  the  contract  In  response  thereto,  the 
plalntUBs  received  the  following  letter: 

■"DavlB  &  Glevenger,  Attorneys  and  Oonn- 
selors.  Practice  in  all  Courts  of  Terri- 
tory.   Notary  In  Office. 

"Bartlesvllle,  I.  T.,  May  18.  1903. 
"Walter  Pratt  &  Co.,   Iowa  City,   lo.— 
Gents:    I  write  you  in  behalf  of  Balrd  Bros., 
to  whom  you  may  have  thought  you  made  a 
binding  contract  with,  to  say  that  we  flatly 
refase  to  accept  the  goods  that  you  shipped 
them  for  the  reason  that  yon  failed  to  comply 
with  your  contract  to  them;  and  to  say  fur- 
ther that  the  goods  are  here  subject  to  your 
order  at  the  A.  T.  &  &  F.  depot,  and  we  will 
answer  no  more  correspondence  from   you 
about  them.    Ton  can  either  take  them  or  let 
them  alone  as  you  see  fit 
"Yours  resp., 
"Davis    &    Olevenger,    pr.    Clevenger." 

On  May  28,  1906,  this  letter  was  answered 
as  follows: 

"5— 23— 190S. 
"Davis   Sc  Olevenger,   Attys.,   Bartlesvllle, 

1.  T. — Gentlemen:  We  are  In  receipt  of  your 
favor  of  May  IStta,  which  you  wrote  in  be- 
lialf  of  your  clients,  Balrd  Bros.,  and  have 
noted  the  contents  of  that  letter  carefully. 
We  had  not  heard  that  you  were  a  court  of 
last  resort  in  your  territory,  and  that  your 
ex  parte  decision  was  final  and  without  ap- 
peal therefrom.  We  note  that  you  state  you 
will  not  answer  any  more  correspondence 
from  ns  with  reference  to  our  account 
against  Balrd  Bros.,  but  the  facts  surround- 
ing this  matter  are  such  that  in  the  interest 
of  yomr  clients  it  would  be  worth  while  for 
yon  to  take  this  matter  up  with  us  for  the 
purpose  of  arranging  an  amicable  adjust- 
ment, for  we  beg  to  state  that  the  facts  are 
that  we  have  a  valid  and  binding  contract 
with  Balrd  Bros.  We  have  correspondence 
from  them  In  which  they  admit  their  liability 
under  that  contract,  claiming  only,  however, 
an  error  in  the  terms  of  settlement  when  we 
rendered  them  statement  of  account,  which 
error  we  had  the  right  to  correct  under  the 
terms  and  conditions  of  their  contract  with 
us.  They  claimed  that  we  billed  this  ac- 
coimt  out  to  them  6  per  cent,  30  days,  2,  4,  6, 
8,  months,  although  our  records  show  that 
we  billed  it  out  to  them  6  per  cent,  80  days, 

2,  4,  6.  8,  10  months'  time,  settlement  to  be 
made  by  notes  as  provided  in  their  contract 
These  are  the  facts  and  we  shall  insist  on  a 
settlement  of  this  account  by  these  parties  as 
stipulated  in  the  contract  Their  account, 
under  the  terms  of  that  contract  falls  due 
on  the  26th  of  this  month.  Within  30  days 
from  date  of  shipment,  April  26th,  they  had 
the  privilege  of  closing  the  account  either  by 
cash  less  discount  of  6  per  cent,  or  by  note 
doe  in  2,  4,  6,  8,  10  months'  time  therefrom, 
without  Interest  If  they  allow  that  time  to 
elapse  without  settlement  in  either  of  the 
two  ways  indicated  above,  they  will  have 


the  full  amount  to  pay  In  cash  without  dis- 
count 

"Yours  very  truly,  W.  P.  &  Co. 

"Ct  Oa." 

And  this  was  all  that  passed  between  the 
parties  until  suit  was  brought,  which  resulted 
in  a  verdict  and  Judgment  for  plaintiff.  The 
case  was  duly  appealed  to  this  court 

W.  H.  Komegay,  for  appellants.  B.  B. 
LawBon,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts). 
There  are  28  specifications  of  error  in  the 
assignment,  but  they  go  to  only  a  few  propo- 
sitions of  law.  The  first  question  we  will 
consider,  and  the  one  which  the  counsel 
for  defendants  (appellants)  most  strongly 
relies,  naming  it  "the  crucial  point  In  the 
case"  is  raised  by  the  contention  that  as  the 
contract  on  its  face  shows  that  the  plaintiff 
is  a  firm  doing  business  In  Chicago,  111.,  and 
as  the  order  was  addressed  to  "Walter  Pratt 
ft  Co.,  Chicago,  111.,"  the  defendants  had 
the  right  to  have  their  goods  shipped  from 
that  point,  and  that  as  they  were  shipped 
from  Iowa  City,  Iowa,  although  it  may  have 
been  shown,  as  it  was  by  the  proof,  to  be 
the  same  firm,  yet  it  was  such  a  variance 
from  the  conditions  of  the  order  as  to  Justify 
the  defendants,  on  Its  discovery,  to  repudiate 
the  contract,  and  refuse  to  receive  the  goods. 
The  contention  la  that  one  upon  entering  into 
contract  with  another  has  the  right  to  know 
with  whom  he  is  dealing;  that  there  may 
be  many  things,  personal  to  the  other,  which 
might  be  an  inducement  to  the  contract, 
such  as  personal  Integrity,  business  capacity, 
the  reputation  and  supposed  superior  quali- 
ty of  the  particular  things  manufactured 
by  him,  his  promptness  In  business  affairs, 
etc.  And  authorities  are  cited  in  support 
of  this  proposition,  the  correctness  of  which 
we  concede.  And  if  It  has  been  shown  that 
the  firm  of  Walter  Pratt  &  Co.,  of  Chicago, 
III.,  is  a  different  firm  from  that  of  Walter 
Pratt  &  Co.  of  Iowa  City,  Iowa,  the  appel- 
lants' case  is  established.  "As  is  said  in  a 
recent  case,  'every  one  has  a  right  to  select 
and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  up- 
on him  without  his  consent.  In  the  familiar 
phrase  of  Lord  Deuman:  "You  have  the 
right  to  the  benefit  you  anticipate  from  the 
character,  credit  and  substance  of  the  par- 
ty with  whom  you  contract"  '  If,  therefore, 
at  the  time  of  making  the  contract  one  of 
the  parties  supposed  the  other  to  be  another 
than  he  was,  as  the  latter  knew  or  had  rea- 
son to  believe,  there  is  a  mistake  as  to  a 
material  fact  and  hence  no  sale.  Thus,  if 
A.  orders  goods  of  B.,  C,  though  B.'s  suc- 
cessor in  business,  cannot  fill  the  order  with- 
out A.'a  consent,  and  if  be  does,  A.  Is  not 
bound.  But  where  A.  begins  negotiations 
for  a  purchase  with  B.,  supposing  that  he  Is 
dealing  with  C,  but,  before  the  negotiations 
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are  completed,  is  Informed  of  the  mistake, 
and  completes  the  purchase,  he  is  bound, 
and  cannot  afterwards  set  up  the  mistake 
to  defeat  his  liability."  The  United  States 
Supreme  Court,  in  Arkansas  Smelting  Co.  t. 
Belden  Co.,  127  C.  S.  387,  8  Sup.  Ct  1309, 
32  L.  Ed.  246,  says:  "But  every  one  has  a 
right  to  select  and  determine  with  whom  he 
will  contract,  and  cannot  have  another 
person  thrust  upon  him  without  his  consent. 
In  the  familiar  phrase  of  Lord  Denman: 
'You  have  the  right  to  the  benefit  you 
anticipate  from  the  cliaracter,  credit,  and 
substance  of  the  party  with  whom  yon  con- 
tract.' "  Benjamin  on  Sales,  $  58;  Clark  on 
Contracts,  293;  Boston  Ice  Co.  v.  Potter, 
25  Am.  Rep.  8. 

But  in  this  case  the  proof  conclusively 
shows  that  Walter  Pratt  &  Co.  were  manu- 
facturers and  wholesale  dealers  of  perfumery 
and  toilet  preparations,  with  their  offices 
at  Chicago,  and  their  manufactory  at  Iowa 
City.  They  were  not  a  corporation,  but  a 
firm,  doing  business  under  the  firm  name 
and  style  of  "Walter  Pratt  &  Co."  Neither 
"Chicago,  111.,"  nor  "Iowa  City,  Iowa"  was 
a  part  of  the  firm  name;  the  business  at 
the  two  places  was  not  a  separate  and  In- 
dependent one;  goods  were  manufactured  by 
them  at  one  place,  and  sold  by  sample  at 
the  other.  When  the  contract  had  been 
entered  into,  it  with  the  accompanying  or- 
der was  sent  to  the  place  of  business  at 
Chicago,  and  at  the  same  time  the  agent 
who  made  the  contract  wired  to  the  manu- 
factory at  Iowa  City,  which  is  located  on 
the  Chicago,  Rock  Island  &  Pacific  Railway, 
to  forward  the  goods  at  once  by  that  rail- 
road, as  the  contract  required.  Under  these 
circumstances  the  mere  fact  that,  after  It 
was  disclosed  by  the  contract  that  the  plain- 
tiffs' place  of  business  was  at  Chicago, 
they  shipped  the  goods  from  Iowa  City  has 
no  tendency  to  change  the  identity  of  the 
parties.  If  Walter  Pratt  &  Co.,  of  Chicago, 
had  been  an  Illinois  corporation,  and  Walter 
Pratt  &  Co.,  of  Iowa  City,  had  been  an  Iowa 
corporation,  or  had  been  a  different  firm, 
there  would  have  been  Just  grounds  for  the 
contention;  but  they  were  not  They  were 
simply  a  firm  manufacturing  goods  and  sell- 
ing them,  their  selling  department  at  one 
place  and  their  manufacturing  at  another; 
and  the  fact,  as  before  stated,  that  this 
contract  Is  made  with  the  Chicago  selling 
department,  and  shipped  from  the  Iowa 
manufacturing  department,  has  no  tendency 
to  show  that  the  defendants  thought  they 
were  dealing  with  a  different  person  than 
the  one  who  filled  the  contract  The  con- 
tention Is  without  merit;  and,  as  heretofore 
stated.  It  is  also  contended  that,  in  the 
course  of  business  when  goods  are  ordered 
to  be  shipped  from  a  business  house  located 
at  a  place  designated  by  their  advertise- 
ments or  otherwise,  the  buyer  has  the  right, 
not  only  to  have  the  order  filled  by  the  par- 
ticular person  or  firm  to  whom  the  order  Is 


sent,  but  to  have  it  shipped  from  that  place. 
"(a)  Acc^tance  of  an  offer  to  resnlt  in  a 
contract  must  be  absolate  and  uncondition- 
al, (b)  Identical  with  the  terms  of  the 
offer,  (c)  In  the  mode,  at  the  place  and 
within  the  time  expressly  or  Impliedly  re- 
quired by  the  offer."  Clark  on  Contracta.  | 
36.  "To  constitute  a  contract  there  most 
be  a  proposition  by  one  party,  accepted  by 
the  other,  without  any  modification  what- 
ever. If  the  acceptance  modifies  the  proposi- 
tion in  any  particular,  however  trifling,  it 
amounts  to  no  more  than  a  counter  proposi- 
tion; It  is  not  in  law  an  acceptance  wMch 
will  complete  the  contract  The  mere  pro- 
posal of  a  bargain  by  one  person  to  another 
imposes  no  obligation  upon  the  former  un- 
til it  is  accepted  by  the  latter  according  to 
the  terms  in  which  the  offer  is  made.  Any 
qualification  of  or  departure  from  those 
terms  Invalidates  the  offer  unless  the  same 
be  agreed  to  by  the  person  who  made  It" 
Mr.  Mechem,  in  his  work  on  Sales  (section 
1124),  says  that  when  no  place  Is  spedfled 
delivery  is  to  be  where  the  goods  were  at 
the  time  of  the  sale.  The  contract  specified 
that  delivery  was  to  be  to  the  Chicago, 
Rock  Island  &  Pacific  Railway.  And  as  that 
railway  runs  through  both  Chicago  and  Iowa 
City,  it  was  left  uncertain:  and  the  goods  at 
the  time  of  the  sale  having  been  at  Iowa 
City,  the  delivery  to  the  railway  company 
at  that  place  was  sufficient,  especially  so 
when  It  la  considered  that  they  were  de- 
livered by  the  plaintiffs  at  a  place  where 
one  of  Its  departments  of  business  waa 
located. 

But  it  Is  also  contended  that,  as  at  the 
time  of  the  delivery  of  the  goods  to  the 
railway  company,  the  plaintiffs,  by  their  in- 
voice, sent  at  the  same  time  the  goods  were 
forwarded,  set  out  In  it  different  terms  of 
payment  from  that  contained  in  the  contract, 
the  defendants  could,  on  its  discovery,  re< 
pudiate  the  contract  and  refuse  to  receive 
the  goods.  The  contract  gives  30  days'  time 
for  payment,  with  6  per  cent  discount  If 
paid  within  that  time  In  cash;  or,  within 
that  time,  to  he  settled  by  five  notes,  due 
in  2,  4,  6,  8,  and  10  months.  If  the  paper 
heretofore  referred  to  wae  really  but  an 
order,  then  its  acceptance  should  have  been 
in  accordance  with  its  exact  terms;  and. 
when  the  plaintiffs  shipped  the  goods  on 
the  Invoice  changing  the  conditions  of  pay- 
ment it  would  not  have  been  an  acceptance 
of  the  order,  but  only  a  counter  proposition, 
which  the  defendants  could  accept  or  refuse 
at  their  discretion;  and  It  was  upon  tills 
ground  that  the  defendants  refused  to  re- 
ceive them.  The  privilege  of  rejecting  gooda 
by  a  buyer  and  refusing  to  pay  for  them 
arises  In  cases  where  there  has  been  an 
ofl'er,  and  the  acceptance  Is  not  in  accord- 
ance  with  the  offer;  and  tills  is  on  the  theory 
that  until  there  is  an  acceptance  by  the 
seller,  either  In  words  or  conduct  comply- 
ing in  all  partlcif^a^^^lth  the  offer,  there  la 
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no  binding  contract  between-  the  iiartieB; 
and  a  delivery  in  compliance  wltb  tbe  terms 
of  tbe  offer  la  an  acceptance,  and  paases 
title  to  the  goods  to  tbe  purchaser.  But, 
as  heretofore  shown,  title  only  passes  when 
the  acceptance  Is  In  accordance  with  the 
terms  of  the  offer;  and  If  not  in  accordance 
with  the  offer  there  being  no  contract  of 
sale  consummated  between  tbe  parties  and 
the  buyer  having  no  title  to  the  goods,  be 
may  reject  them  and  refuse  payment  But 
it  there  be  such  a  contract  as  will  pass 
title  from  tbe  vendor  to  tbe  vendee,  be  may 
not  do  this  for  he  will  not  be  allowed  to 
reject  bis  own  property  and  refuse  to  pay 
the  purchase  price.  And  therefore  It  be- 
comes necessary  for  us  to  examine  the  eon- 
tract  and  determine  If  It  be  a  mere  offer  or 
order,  as  It  Is  called,  or  a  contract  of  sale 
which  vested  in  the  defendant  title  as  soon 
as  it  was  executed  by  tbe  signature  of  the 
parties. 

Tbe  agreement  commences  with  a  guaran- 
ty of  certain  profits  to  the  purchaser  of 
the  goods  bought  under  this  "order."  Then 
follows  a  provision  for  the  exchange  of  any 
of  the  goods  for  others,  after  which  tho'e 
Is  a  warranty  clause,  to  wit:  "All  goods 
are  warranted  to  be  same  in  quality,  ma- 
terial, and  in  all  other  respects  as  samples 
shown  by  salesman,  and  if  goods  are  re- 
tomed  by  tbe  consumer  for  any  cause,  they 
may  be  returned  as  above  provided-  Tbe 
purchaser  agrees  to  examine  and  Inspect  tbe 
goods,  and  each  part  thereof,  at  once  upon 
th^r  arrival  at  destination,  and  if  said  goods 
fail  to  comply  with  said  warranty  be  shall, 
within  Ave  days  from  the  date  of  arrival 
at  destination,  give  itemized  written  notice 
by  registered  letter  to  Walter  Pratt  &  Co., 
Chicago,  111.;  otherwise  all  warranty  of  said 
goods  is  waived.  Ooods  cannot  be  returned 
for  credit  on  account  except  as  herein  pro- 
vided. We  deliver  all  goods  to  tbe  purchaser 
by  delivering  them  to  the  transportation  com- 
pany herein  specified ;  purchaser  to  pay  all 
transportation  charges,  except  as  above  pro- 
vided." Then  follows  a  long  itemized  list 
of  tbe  goods,  giving  tbe  number  of  articles 
of  each  kind,  tbe  price  of  each,  the  total, 
and  tbe  retail  price  of  each.  Tbe  terms  of 
the  sale  are  next  set  out,  as  follows :  "Terms 
6  per  cent,  30  days  from  date  of  Invoice, 
or  2,  4,  6,  and  8  and  10  months  net  divided 
Into  five  equal  payments  each  for  one-fifth 
tbe  amount  of  this  order.  When  long  terms 
of  credit  are  taken  account  must  be  closed 
within  30  days  from  date  of  Invoice  by 
notes  without  Interest  due  in  2,  4,  6,  8,  and 
10  months  from  date  of  invoice.  Accounts 
not  closed  as  provided  above  will  be  subject 
to  sight  draft  without  further  nodce.  Time 
is  the  essence  of  this  agreement."  Then  fol- 
lows the  order  of  shipment  and  tbe  signa- 
tare  of  the  parties,  as  follows; 

"BartleeviUe,  1.  T.,  4—24,  1908. 

"Walter  Pratt  Se  Co.,  Ohlcago,  Ills.— Oentie- 


men :  Please  ship  us,  care  of  Chicago,  Bock 
Island  tc  Pacific  R'y,  tbe  assortment  of  goods 
listed  above,  like  samples  shown  us  by  your 
salesman,  at  the  prices  specified,  and  in 
accordance  with  all  the  terms  above  speci- 
fled ;  which  terms  and  conditions  we  have 
carefully  read  and  find  to  be  complete  and 
satisfactory.  We  have  no  agreement  or  un- 
derstanding with  salesman,  except  as  printed 
or  written  on  this  order.  Receipt  of  dupli- 
cate of  this  order  from  your  salesman  Is 
hereby  acknowledged. 

"Name  of  Purchaser :    Baird  Bros. 
"Order  signed  by  B.  C.  Baird. 

"Walter  Pratt  &  Co. 

"By  P.  W.  Bouldln,  Salesman." 

While  there  are  no  direct  words  to  tbe  et- 
feet  that  the  one  sells  and  the  other  buys, 
yet  no  other  conclusion  can  reasonably  be 
reached,  but  that  It  was  the  intention  of  the 
parties  to  enter  into  a  contract  of  sale.  Tbe 
goods  were  specified,  the  terms  of  the  pur- 
chase, a  warranty  of  the  quality,  and  to  whom 
they  were  to  be  delivered,  and  the  instrument 
further  provided  that  the  defendants  could 
not  countermand  the  order,  and  it  was  sign- 
ed by  both  of  tbe  parties.  Tbe  instrument 
might  well  have  been  considered  an  offer, 
or  an  order,  if  it  had  been  signed  by  tbe  de- 
fendants only ;  but  if  an  order,  when  it  was 
signed  by  the  plaintiff  that  act  was  certainly 
an  acceptance  of  its  conditions,  and  consum- 
mated the  binding  contract  between  tbe  par- 
ties. Regarding  It  then,  as  an  executory 
contract  of  sale,  was  the  defendant  because 
of  the  fact  that  the  invoice  stated  the  terms 
of  payment  and  credit  differently  from  the 
contract  justified  in  repudiating  the  con- 
tract and  refusing  tbe  goods?  If  the  con- 
tract had  the  effect  of  vesting  in  the  defend- 
ants tbe  title  to  the  goods  at  the  time  it  was 
executed,  it  is  clear  they  would  not;  but  if 
the  contract  is  such  that  title  does  not  vest  in 
the  buyer  until  delivery  In  accordance  with 
tbe  terms  of  the  contract  then  if  the  delivery 
be  not  in  accordance  with  its  terms,  the  buy- 
er may  ordinarily  repudiate  the  contract  and 
refuse  to  acc^t  the  goods.  Mechem  on 
Sales,  810;  Claric,  Contracts,  IS  14-27;  Tlede- 
man  on  Sales,  {  84. 

In  this  case  the  contract  provides:  "We 
deliver  all  g;oods  to  purchaser  by  delivering 
them  to  tbe  transportation  company  herein 
spedfled ;"  and  the  order  for  tbe  shipment  of 
tbe  goods  provides  that  they  shall  be  ship- 
ped "in  care  of  tbe  Chicago,  Rock  Island  & 
Padflc  R'y."  This  was  an  executory  con- 
tract of  sale,  and,  according  to  the  rule,  title 
did  not  pass  until  the  goods  were  delivered 
to  that  railway  company.  And  It  was  the 
duty  of  the  plaintiffs  to  deliver  them  in  ac- 
cordance with  the  terms  of  the  contract ;  and 
when,  upon  the  delivery,  they  informed  the 
defendants,  in  effect  by  the  Invoice  which 
they  sent,  that  the  goods  were  delivered  up- 
on condition  that  be  should  have  16  days  in- 
stead of  30  in  which  to  pay^cash  if  he  so 
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cbose,  and  that  the  discount  would  be  5  per 
cent  Instead  of  6  as  provided  by  the  con- 
tract, and  that  if  be  paid  by  notes,  be  must 
execute  four  notes,  payable  in  2,  4,  6,  and  8 
montbs,  instead  of  five  payable  in  2,  4,  6,  8, 
and  10,  as  be  bad  contracted  to  do,  thus  short- 
ening the  terms  of  credit,  which  was  not  a 
delivery  in  compliance  with  the  terms  of  the 
contract,  and  ordinarily  this  would  justify 
the  defendants  in  repudiating  the  contract 
and  in  refusing  to  receive  the  goods. 

But  it  is  clearly  shown  by  the  proof  that 
the  terms  stated  by  the  invoice,  wherein  tbey 
differed  from  the  contract  of  sale,  was  made 
by  mistake ;  that  the  contract,  when  executed 
in  Bartlesvllle,  had  been  sent  by  the  sales- 
man to  Chicago,  and  a  telegram  sent  to 
Iowa  City;  and  not  having  the  contract  be- 
fore them,  for  some  reason,  probably  be- 
cause it  was  their  usual  rate,  by  mistake, 
and  with  no  intention  of  changing  the  terms 
of  the  contract,  the  invoice  was  made  as  It 
was.  When  the  defendants  received  the  in- 
voice, because  of  this,  they  refused  to  re- 
ceive the  goods,  and  at  once  wrote  plaintiffs 
at  Chicago,  informing  them  of  that  fact,  stat- 
ing the  reasons  for  their  refusal  to  be  that: 
"We  bought  these  goods  from  salesman; 
terms,  6  per  cent,  30  days,  or  2,  4,  6,  8,  and 
10  months,  5  equal  payments,  while  you  have 
billed  differently."  Immediately  on  receipt 
of  this  letter,  the  plaintiffs  wrote  defendants 
that  they  could  not  understand  their  reasons 
for  rejecting  the  goods,  and  stated  the  terms 
upon  which  tbey  bad  shipped  the  goods,  be- 
ing 'identical  with  the  terms  of  the  contract 
The  evidence  further  shows  that  the  trans- 
action wag  properly  entered  in  plaintiffs' 
books  of  account  that  the  Incorrect  state- 
ment in  the  invoice  was  simply  a  mistake  on 
the  part  of  the  person  who  shipped  the  goods 
and  made  out  the  invoice  at  Iowa  City,  and 
that  there  was  no  intention  of  changing  the 
terms  of  the  contract  was  proven  beyond 
question.  And  such  a  mistake  on  the  part  of 
the  plaintiffs,  under  the  circumstances,  was 
not  a  breach  of  the  contract  so  as  to  entitle 
the  defendants  to  rescind.  If  the  plaintiffs 
bad  Insisted  on  the  contract  being  performed 
in  accordance  with  the  terms  of  the  Invoice, 
it  would  have  been  a  different  thing ;  but  they 
did  not  As  soon  as  the  mistake  was  brought 
to  his  knowledge,  he  explained  and  correct- 
td  it  at  once,  and  not  only  offered  to  carry 
out  the  contract,  but  Insisted  that  it  be  done. 
In  the  case  of  Miller  et  al.  v.  Benjamin  (N. 
X.)  37  N.  E.  631,  the  defendant  contracted  to 
purchase  from  plaintiff  a  certain  amount  of 
split  steel  of  two  sizes  (Nos.  27  and  29),  each 
month,  for  a  specified  time;  the  order  to  be 
given  each  month,  and  to  name  the  size  want- 
ed. June  and  July,  size  29  was  ordered,  and, 
by  mistake,  27  was  sent.  Plaintiff  corrected 
the  mistake  at  his  own  expense  when  notified. 
On  account  of  the  mistake,  defendant  re- 
fused to  order  any  more  slits.  It  was  held 
tliat  plaintiff's  mistake  did  not  amount  to 
a  breach  of  the  contract  so  as  to  entitle  de- 


fendant to  rescind.    In  Oithens  t.  Zom,  I 
Wkly.  Notes  Cas.   (Pa.)   118,  A.   agreed  to 
buy  from  B.  70  barrks  of  white  beaixs  which 
were  to  come  up  to  sampla    B.  commenced 
delivering  the  barrels,  which  A.  opened  as 
received,  and  wh«i  20  barrels  bad  been  de- 
livered, It  was  found  that  one  contained  red 
beans.    B.    immediately    offered    to    Change 
the  barrel  for  one  of  white  beans,  which  of- 
fer A.  refused,  and  refused  to  receive  any  of 
the  barrels,  declaring  that  be  had  rescinded 
the  contract.      Held,  that  A.  was  not  joBti- 
fled  in  rescinding  the  contract  and  B.  was 
entitled  to  recover.    Tiedeman  in  Ills  work 
on  Sales,  1 107,  says :    "If  the  first  attempt  at 
delivery  proves   unsuccessful,   a  second   at- 
tempt may  be  made,  and  It  will  be  just  as 
effective  as  if  it  bad  been  done  right  in  the 
first  instance,  provided  the  time  of  perform- 
ance had  not  expired."    In  this  case  no  time 
for  delivery  was  fixed  by  the  contract  and 
therefore  the  plaintiffs  would  only  be   re- 
quired to  dellvOT  them  within  a  reasonable 
time;  and  if  they  had  been  returned  by  the 
defendants,  or  taken  back  by  the  plaintiffs, 
and  the  mistake  Immediately  corrected,  in- 
asmuch as  the  first  delivery  was  ineffectual, 
if  it  were,  and'  the  goods  woe  at  once  re- 
shipped,  in  strict  compliance  with  the  «m- 
tract  it  would  seem  the  defendants  would  be 
required  to  receive  them.    But  the  mistake 
was   corrected   without   a  reshipment    and 
that  at  once;  and  why  would  not  this  have 
the  effect  of  a  prompt  reshipment?    Why 
require  the  plalnflfls  to  go  to  the  expense 
of  shipping  the  goods  back  to  Iowa  City  and 
return,  for  the  mere  purpose  of  correcting 
the  unintentional  errors  of  an  invoice  of  goods 
delivered  on  a  contract  of  sale?    All  of  the 
goods  contracted  for  were  at  the  depot  at  Bart- 
lesvllle.   The  contract  signed  by  plaintiffs, 
fixing  the  price,  was  in  defendants'  poeees- 
sion;  the  error  was  promptly  corrected,  and 
no  damage,  except  that  caused  by  the  trifling 
delay  of  a  few  days,  could  occur  to  the  de- 
fendants.   We  are  of ,  the  opinion  tliat  the 
exception  of  the  appellants  on  tliis  point  is 
not  well  founded. 
A  number  of  specifications  of  error  go  to 
j  the  refusal  of  the  court  to  permit  certain 
testimony  to  go  to  the  jury  tending  to  es- 
tablish the  fact  that  the  show  case  mentioned 
in  the  contract  was  different  and  inferior  to 
the  sample  by  which  It  was  sold,  and  to  tlie 
instruction  to  the  jury,  which  virtually  took 
from  them  the  consideration  of 'that  qaes- 
tion.    The  goods  were  sold  by  sample.     It 
is  claimed  that  while  the  salesman  had  no 
sample  of  the  show  case,  yet  one  that  vrms 
in  defendants'  store  was  pointed  oat   auid 
the  one  to  be  shipped  was  to  be  like  It     Tlie 
contract  provided,  in  the  warranty  clause, 
that  all   goods  were  warranted   to  be    the 
same  in  quality,  malarial,  and  in  all  otb«r 
respects    as   samples   shown   by   salesnuui : 
and,  further,  that  the  purchaser  ''agTe«s  to 
examine  and  Inspect  the  goods  and  ea<^  piU't 
thereof  at  once  upon  their  ft^^^f^^destl- 
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nation,  and  If  said  goods  fall  to  comply  with 
said  warranty,  he  shall,  within  five  days 
from  the  date  of  arrlTal  at  destination,  give 
itemized  written  notice  *  *  *;  otherwise 
all  warranty  of  said  goods  is  waived."  This 
requirement  of  the  defendants  was  not  com- 
plied with.  In  their  letter,  they  only  com- 
plain of  the  fact  that  the  goods  were  invoiced 
differently  from  the  contract  Untl]  the  an- 
swer in  the  case  was  filed,  there  was  no 
complaint  made  as  to  breach  of  warranty. 
It  was  an  afterthought,  and  comes  too  late. 
In  the  case  of  Walter  Pratt  &  Co.  ▼.  Meyer 
lArk.)  87  S.  W.  123,  the  Supreme  Coiu-t  of 
.\Tkansa8,  In  passing  upon  a  provision  of  a 
eontract  Identical  with  this,  recently  held 
that  in  a  contract  for  the  sale  of  goods  by 
sample,  a  provision  that  the  buyer  should 
examine  the  goods  promptly  on  delivery,  and 
if  they  failed  to  comply  with  the  warranty, 
he  would,  within  five  days  from  the  date 
of  delivery,  give  notice  of  such  failure  to 
the  seller,  and.  If  such  notice  was  not  given, 
all  warranty  of  the  goods  should  be  waived, 
was  valid ;  and  a  failure  to  give  notice  with- 
in the  time  specified  operated  as  a  waiver 
of  the  warranty.  To  the  same  effect  Is 
Walter  Pratt  &  Co.  v.  W.  C.  Morris  &  Co., 
87  S.  W.  783,  decided  by  the  Supreme  Court 
of  Kentucky  on  June  1,  1005.  And  there- 
fore, when  it  was  shown,  as  it  was  in  this 
case,  that  the  defendant  had  failed  to  give 
the  written  notice  of  the  defect  claimed  in 
the  show  case,  as  required  .by  the  contract, 
whether  he  had  examined  It  or  not,  he  should 
not  have  been  allowed  to  prove  the  defect, 
or  anything  else  in  relation  to  it,  nor  should 
the  question  have  been  submitted  to  the 
jury  at  all.  The  court,  after  telling  the  Jury, 
In  substance,  that  there  was  no  evidence  of 
an  inspection  of  the  goods  by  the  defendants 
upon  their  delivery,  left  that  question  for 
the  Jury  to  decide,  the  effect  of  which  was 
that,  if  they  found  there  had  been  an  Inspec- 
tion, and  if  in  the  Judgment  of  the  Jury 
the  goods  did  not  come  up  to  the  contract 
stipulations,  they  were,  of  course,  to  find  a 
breach  of  the  contract  on  the  part  of  the 
plaintiffs,  and  return  their  verdict  for  the 
defendants.  This  was  error.  The  breach 
of  the  contract  on  the  part  of  the  plaintiffs 
so  as  to  annul  It  and  give  the  defendants 
the  right  to  repudiate  It  and  refuse  the  goods 
did  not  depend  upon  that  alone,  but  the  in- 
spection was  to  be  followed  within  five  days 
with  a  written  itemized  notice  by  registered 
mail  to  plaintiffs  of  the  defects;  otherwise 
the  breach  was  waived.  There  is  no  pre- 
tense on  the  part  of  the  defendants  or  any- 
body else  that  this  was  done.  There  Is  not 
B  scintilla  of  evidence  to  support  it;  on  the 
contrary,  It  Is  admitted  on  all  sides  that  it 
was  not  The  defendants  in  their  letter 
make  no  mention  of  it,  but  rely  solely  on  the 
error  contained  in  the  invoice  as  being  the 
breach  Justifying  them  In  refusing  payment 
Had  there  been  the  most  perfect  inspection. 


and  the  goods  found  wholly  defective,  the  de- 
fendants might  still  have  waived  those  de- 
fects, and  taken  the  goods;  and  by  refusal 
or  neglect  to  forward  the  itemized  notice,  as 
the  contract  required,  this  they  did,  and 
therefore  they  may  not  refuse  payment  on 
this  account;  and  the  Jury  should  have  been 
so  Informed.  That  they  were  not,  however, 
was  not  prejudicial  to  the  defendants,  and 
therefore  not  reversible  error.  After  the 
testimony  had  made  it  clear  that  there  had 
been  a  waiver  by  the  defendants  as  to  the 
quality  of  the  goods,  it  was  not  error  to  re- 
fuse testimony  tending  to  show  an  inspection. 

The  sixth  specification  of  error  is :  "The 
court  erred  in  refusing  to  allow  the  witness 
Baird  to  state  over  what  road  he  directed  the 
goods  to  be  shipped,  as  follows:  'Q.  What 
road  did  you  tell  him  to  ship  the  goods  to 
Bartlesville  on?'"  The  Chicago,  Rock  Is- 
land &  Pacific  Railway  does  not  pass  through 
Bartlesville.  At  some  point  on  that  rail- 
road, freight  coming  from  the  north  des- 
tined to  Bartlesville  had  to  be  diverted  and 
forwarded  on  some  other  line  of  railway.  It 
seems  that  both  the  Atchison,  Topeka  &  Santa 
FA  and  the  Missouri,  Kansas  &  Texas  rail- 
roads had  such  connections.  The  goods  In 
question,  after  leaving  the  Rock  Island,  came 
over  the  Santa  F&  It  is  claimed  by  the  de- 
fendants that,  at  the  time  the  contract  was 
executed,  he  had  a  verbal  understanding 
with  the  salesman  that  the  goods  were  to  be 
shipped  over  the  Missouri,  Kansas  &  Texas, 
after  leaving  the  Rock  Island ;  and  that  the 
failure  to  comply  with  this  condition  was  a 
breach  of  the  contract  such  as  to  Justify  a 
refusal  of  and  payment  for  the  goods.  There 
is  a  provision  In  the  contract  upon  which 
the  goods  were  sold  that  "separate  verbal  or 
written  agreements  with  salesman  are  not 
binding  upon  Walter  Pratt  &  Co.  All  con- 
ditions of  sale  must  be  shown  on  this  order." 
In  the  order  the  defendants  say :  "We  have 
no  agreement  or  understanding  with  sales- 
man, except  as  printed  or  written  on  this 
order."  The  language  of  the  order  directing 
the  shipping  of  the  goods  is:  "Please  ship 
us,  care  of  Chicago,  Rock  Island  &  Pacific 
Railway."  Neither  the  Santa  F6,  the  Mis- 
souri, Kansas  &  Texas,  or  any  other  railroad 
is  mentioned.  If  It  be  true  that  there  was 
such  a  verbal  understanding  with  the  sales- 
man as  claimed,  In  view  of  the  stipulations  of 
the  contract  that  no  such  agreements  were 
to  be  binding,  the  court  did  not  err  in  re- 
jecting all  testimony  tending  to  establish 
such  an  agreement  That  a  contract  between 
parties  providing  that  no  agreements,  not  con- 
tained In  the  contract  shall  be  binding,  Is  a 
valid  one.  See  Walter  Pratt  ft  Co.  v.  Meyer, 
supra. 

Finding  no  reversible  error,  the  judgment 
of  the  court  below  is  afiOrmed. 

TOWNSBND  and  OILL,  JJ.,  concur.  Ray- 
MOND,  0.  J.,  not  participating. 
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iCourt  of  Appeal*  of  Indian  Territorj.    Oct.  27. 

1905.) 

1.  C30RTBACT8  —  PBAUD—BrFBCT— Vitiation 

or  INSTBUUKNT. 

Fraud  in  the  execution  of  an  instrument 
renders  It  absolutely  void  as  to  the  party  guilty 
of  the  fraud,  and  it  is  ayailable  to  him  for  no 
purpose. 

[Ed.  NQte. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  i  420.] 

2.  Saue— JraisDioTioN  or  Law  Coubts. 

Courts  of  law  have  concurrent  jurisdic- 
tion with  courts  of  equity  to  prevent  the  use 
of  a  fraudulent  instrument  as  evidence,  and 
thereby  to  prevent  the  fraudulent  party  from 
obtaining  any  advantage  by  such  instrument. 
8.  EVIDENCK  —  PaBOL    ByiDBNCK  — FSAtlDU- 

LENT  Lease. 
The  fraudulent  execution  of  a  lease  may  be 
shown  by  parol  in  an  action  of  unlawful  de- 
tainer. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  {  2010.] 

4.  Pleading — Reply— Necessity. 

Under  Mansf.  Dig.  ||  5022,  5025,  504S  (Ind. 
T.  Ann.  St.  1899,  if  3227,  3230,  3248),  which 
provide  that  material  new  matter  in  the  an- 
swer shall  be  considered  as  controverted  by 
plaintift  without  further  pleading,  and  that 
there  shall  be  no  reply,  except  upon  a  counter- 
claim or  set-oS  in  the  answer,  plaintiff,  in  an 
action  of  unlawful  detainer,  need  not,  in  order 
to  be  entitled  to  prove  fraud  in  a  lease  set  np 
in  defense,  file  a  reply  alleging  such  fraud. 

Appeal  from  the  United  States  Court  for  tbe 
Southern  District  of  the  Indian  Territory; 
before  Jnstice  Hosea  Townsend,  June  15, 
1903. 

Action  by  Minnie  Thomas  and  another 
against  Sass  &  Crawford.  From  a  Judgment 
for  plalntUb,  defendants  appeal.    Afflnued. 

This  is  an  action  of  unlawful  detainer, 
brought  by  the  appellees,  Minnie  O.,  and  her 
husband,  Charles,  Thomas,  to  recover  posses- 
sion of  certain  premises  located  in  Ardmore, 
Ind.  T.  The  amended  complaint,  upon  which 
the  case  was  tried,  In  substance  alleges: 
That  the  plaintiffs  are  husband  and  wife, 
and  citizens  of  the  Chickasaw  Nation,  and 
that  Minnie  O.  Thomas  Is  a  citizen  by  blood  of 
the  Chickasaw  tribe  of  Indians.  That  the  de- 
fendants are  citizens  of  the  United  States,  and 
reside  at  Ardmore,  doing  business  under  tbe 
firm  name  of  Sass  &  Crawford.  That  Minnie 
Q,  Thomas  is  the  owner  in  her  own  right  of 
the  premises  in  controversy.  That  at  the  time 
of  the  execution  of  the  lease  to  defendants  her 
name  was  Minnie  O.  McCanley.  Her  then 
husband  has  since  died,  and  after  bis  death 
she  married  her  coplaintiff.  That  by  a  writ- 
ten contract,  signed  by  herself  and  her  then 
husband,  McCauley,  on  the  20th  day  of  Octo- 
ber, 1894,  she  leased  tbe  premises  in  contro- 
versy to  Munzeahelmer  &  Daube,  a  firm  com- 
posed of  H.  Munzeshelmer  and  S.  Daube,  for 
a  period  of  three  years  from  that  date.  That 
Munzeshelmer  &  Daube  entered  upon  and  oc- 
cupied the  premises  as  tenant  of  plaintiff  un- 
til some  time  in  1897,  at  which  time  they  ex- 
ecuted a  deed  of  assignment  for  the  benefit  of 


their  creditors  to  W.  A.  Ledbetter,  tbe  as- 
signee named  In  the  deed  of  assignment.  Led- 
better was  afterward,  for  some  cause,  ap- 
pointed by  the  court  aa  receiver  of  all  of  the 
property  of  the  firm,  and  under  an  order  of 
the  court  offered  for  sale  and  sold  to  the  de- 
fendants all  of  the  firm's  title  to  the  premises 
in  oontroversy.  The  complaint  alleges  that 
the  written  contract  of  lease  was  turned  ova 
to  Munzeshelmer  &  Daube,  and  no  copy  of 
it  retained  by  her,  and  demands  that  it  be 
produced  by  the  defendants  at  tbe  triaL 
There  was  an  allegation  of  forfeiture  of  tbe 
lease  by  certain  acts  of  the  defendants  set  up 
In  tbe  complaint,  but  as  that  issue  was  not 
submitted  to  the  Jury,  and  no  exertions  sav- 
ed. It  Is  not  necessary  to  further  notice  it 
The  defendants  filed  a  general  demurrer  to 
tbe  complaint,  which  was  overruled  by  the 
court  They  then  filed  their  answer,  in  which 
they  denied  the  execution  of  the  rental  con- 
tract set  up  by  plaintiffs  in  their  amended 
complaint;  deny  that  any  such  contract  was 
BY&e  turned  over  to  Munzeshelmer  &  Daube; 
but  allege  that  on  said  20th  of  October,  1894, 
the  plaintiff  Minnie  Q.  Thomas  (then 
McCanley),  by  a  certain  written  Instrument 
bearing  said  date,  rented  the  said  premises 
to  Munzeshelmer  tc  Daube.  Said  lease  is  aa 
follows:  "This  contract  made  and  entered  in- 
to by  and  between  Minnie  O.  McCauley,  party 
of  the  first  part,  and  Herman  Muncestaeimer 
and  Sam  Daube,  parties  of  the  second  part 
witnesseth :  That  for  the  consideration  here- 
inafter mentioned  the  parly  of  the  first  part 
hereby  let  unto  the  parties  of  the  second  part 
for  the  term  of  three  years,  beginning  on  the 
date  hereof  and  ending  on  the  18th  day  of 
October,  1897,  the  following  described  prem- 
ises to  wit:  [Then  follows  description  of 
premises  in  controversy.]  In  consideration 
the  parties  of  the  second  part  have  this  day 
paid  parties  of  the  first  part  the  sum  of  $900 
cash,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  that  said  parties  of  the  second 
part  shall  have  the  right  to  rent  said  premi- 
ses at  $100  per  year  as  long  as  present  land 
tenure  in  the  Chickasaw  Nation  prevails. 
Whereas,  Richard  McLlsb  and  Lee  Cruce 
claim  an  interest  in  the  west  half  of  said 
premises,  and  said  party  of  the  first  part  axe 
endeavoring  to  acquire  a  conveyance  f^m 
said  Richard  McLlsh  and  Lee  Cmce  of  all 
their  righl^  title,  claim,  and  lnt»'est  in  and 
to  said  premises.  It  is  agreed,  in  case  the 
said  party  of  the  first  part  acquire  a  convey- 
ance from  the  said  Richard  McLlsh  and  Lee 
Cruce  of  all  their  right  title,  claim  and  inter- 
est in  and  to  said  premises,  that  in  this  event 
the  said  parties  of  the  second  part  shall  have 
the  option  to  rent  said  premises  annually,  so 
long  as  the  present  conditions  of  land  tenure 
prevails  in  the  Chickasaw  Nation,  upon  pay- 
ing therefor  the  rental  agreed  to  pay  there- 
for in  this  contract  This  is  to  say  that  the 
parties  of  the  second  part  shall  have  the 
option  to  rent  said  premises  from  the  piur- 
tiea  of  the  first  part  upon  cajiPjK  therefor 
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the  som  of  $100  per  annum  In  case  the  par- 
tly of  the  first  part  shall  not  acquire  the  con- 
veyance above  mentioned  from  said  Richard 
Mciilsh  and  Lee  Gmce,  bnt,  In  case  the  par- 
ties of  the  first  part  acquire  such  conveyance 
from  said  Richard  McLlsh  and  liee  Cruce, 
then  this  option  to  rent  said  premises  shall 
accrue  to  the  parties  of  the  second  part  upon 
paying  the  sum  of  $212  per  annum."  This 
instrument  was  duly  acknowledged  on  the 
31st  day  of  December,  189B. 

The  answer  then  alleges  that  the  tenure  of 
lands  In  the  Chickasaw  Nation  has  not 
changed,  and  that  since  the  20th  day  of  Octo- 
ber, 1897,  they  have  for  each  year  tendered 
to  pla&itlff  the  sum  of  $100.  The  case  was 
tried  to  a  jury,  and  verdict  and  Judgment  for 
the  plaintifTs.  The  facts  in  the  case  will  be 
more  fully  set  out  in  the  opinion. 

Ledbetter  &  Bledsoe,  for  appellants.  W.  L 
Cruce  and  A.  G  Cruce,  for  appellees. 

CLAYTON,   J.   (after   stating   the   facts). 
The  testimony  Introduced  at  the  trial  on  the 
part  of  the  plaintiffs  tended  to  show:    That 
there  was  executed  by  Mrs.  Minnie  Thomas, 
who  had  title  to  the  premises  in  controversy, 
to  Munzesheimer  4  Daube,  two  contracts  of 
lease.   The  first  was  executed  by  her  on  the 
20th  day  of  October,  1884,  during  the  lifetime 
of  her  former  husband,  McCauley,  and  signed 
by  both  plaintiff  and  her  husband.    That  by 
the  terms  of  this  Instrument  the  premises 
were  leased  for  the  term  of  three  years  with- 
out any  provision  for  the  future  rental  of  the 
land,  thus  making  the  lease  terminate  on  the 
20th  day  of  October,  1897.    That  after  her 
then  husband's  death  Mr.  Daube  came  to  her 
home,  bringing  with  him  one  N.  H.  McCoy,  a 
notary  public,   and  produced  another  lease 
contract— the  one  set  out  and  relied  on  by 
the  defmdants  in  their  answer — and  stated 
to  her  that  now  that  her  husband  had  died  he 
desired  a  new  contract  with  her  name  alone 
to  It.    She  was  at  the  time  unable  to  leave 
her  bed  on  account  of  sickness,  and  during 
the  transactions  was  proM>ed  up  in  bed  with 
pillows.    McCoy,  the  notary,  commenced  to 
read  to  her  the  Instrument,  but,  when  he  had 
read  some  three  or  four  lines,  he  was  stopped 
by  Daube,  who  remarked.  In  substance,  that 
there  was  no  use  in  reading  the  contract; 
that  Mrs.  McCauley  was  quite  sick  and  ought 
not  to  be  worried ;  that  the  contract  was  the 
same  as  the  old  one,  to  which  the  plaintiff 
replied  that,  if  it  were  true  that  it  was  the 
same  as  the  old  one,  she  would  sign  it,  and, 
npon  being  assured  that  it  was,  she  signed 
it  without  reading  it  or  having  it  read  to  her, 
believing  that  the  only  change  in  the  instru- 
ment from  the  original  was  in  leaving  off  the 
name  of  her  late  huband.    She  testified  that 
bad  she  known  that  the  Instrument  had  a 
proTision  giving  an  option  after  the  expira- 
tion of  the  three-year  term,  or  relating  to  the 
elalms  of  McLlsh  and  Cruce.  she  would  not 
have  signed  It    The  plaintiff's  testimony  re- 
lating to  the  fact  that  the  first  contract  was 
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really  made^  and  that  it  contained  no  pro- 
vision for  an  option  after  the  expiration  of 
three  years,  and  that  it  contained  nothing  re- 
garding the  McLlsh  and  Cruce  claims,  was 
corroborated  by  one  W.  W.  Wlggs,  a  notary 
public,  who  took  plaintifTs  acknowledgment 
to  the  first  instrument;  and  her  testimony 
relating  to  the  execution  of  the  second  in- 
strument, and  the  fact  that  it  was  not  read  to 
her,  and  that  she  was  told  by  Daube  that  its 
tONns  were  the  same  as  the  old  one,  is  cor- 
roborated by  the  witness  McCoy,  the  notary 
who  took  her  acknowledgment  to  the  second 
instrument  The  only  testimony  on  the  part 
of  the  defendant  tending  to  show  that  the 
first  lease  had  not  been  executed  was  the  tes- 
timony of  Mr.  Ledbetter,  the  receiver  who 
had  taken  possession  of  the  estate  of  Munze- 
sheimer ft  Daube.  He  simply  said  that  when 
the  papers  of  Munzesheimer  &  Daube  were 
turned  over  to  him,  thne  was  no  such  instru- 
ment as  the  original  contract  amongst  them, 
and  that  he  thought  all  the  papers  were  turn- 
ed over  to  him.  No  witness  was  introduced  to 
contradict  the  plaintUTs  testimony  as  to  the 
fraudulent  character  of  the  transactions  in 
the  procurement  of  the  second  lease. 

After  the  testimony  relating  to  the  execu- 
tion of  the  two  deeds  of  lease  had  been 
taken,  the  defendants'  counsel  moved  the 
court  to  strike  out  all  of  It  relating  to  the 
execution  of  the  first  deed,  on  the  ground 
that  the  plaintiff  had  admitted  the  execution 
of  the  later  one,  and  therefore  all  proof  of  the 
first  one  was  irrelevant  and  Immaterial ;  that 
not  having  pleaded  the  second  deed  in  their 
complaint  or  made  any  allegation  of  its 
fraudulent  procurement,  they  could  not,  in  an 
action  of  unlawful  detainer,  be  allowed  to 
prove  It  The  court  overruled  the  motion 
and  an  exception  was  saved.  The  instruc- 
tions of  the  court  fairly  left  to  the  Jury  the 
question  as  to  whether  the  second  contract 
was  fraudulently  procured  by  defendants' 
grantor.  If  so,  they  were  told  that  they 
should  find  for  the  plaintiff;  If  not,  they 
should  find  for  the  defendants.  AH  proper 
exertions  were  saved  to  this  charge.  Upon 
this  branch  of  the  case  the  question,  then.  Is : 
In  an  action  of  imlawful  detainer,  where  the 
plaintiff  brings  his  action  on  the  ground  that 
the  terms  of  a  lease  by  him  to  the  defendant 
had  expired,  and  the  defendant  in  his  answer 
sets  up  a  later  lease,  executed  by  the  plain- 
tiff to  him,  the  terms  of  which  have  not  ex- 
pired, can  the  plaintiff,  without  in  some  way 
having  pleaded  the  fraudulent  transaction  up- 
on which  he  relies  to  defeat  the  later  deed, 
or  having  procured  its  cancellation  in  a  court 
of  equity,  be  permitted  to  offer  proof  of  the 
fraud? 

First  it  Is  contended  by  the  appellants  that 
the  fraudulent  procurement  of  a  deed  of 
lease.  In  an  action  of  unlawful  detainer,  can 
neither  be  pleaded  nor  proven;  that  equity 
has  sole  Jurisdiction  in  such  matters ;  and,  this 
action  being  one  at  law,  courts  of  law  are 
without  Jurisdiction  to  hear  uid  determine 
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any  qaestlon  arising  upon  the  fraudulent  pro- 
curement of  the  lease.  And  In  support  of 
this  contention  the  following  cases  are  dted: 
Dysart  t.  Enlow  (OkL)  64  Pac.  550 ;  Kellogg 
T.  Lewis,  28  Kan.  535 ;  Gale  v.  Eckart  (Mich.) 
66  N.  W.  2T4;  Paldl  v.  Paldl  (Mich.)  54  N. 
W.  903;  Moran  v.  Moran  (Mich.)  63  N.  W. 
989;  Plckard  t.  Klein,  56  Mich  604,  23  N. 
W.  329 ;  Simons  v.  Marshall,  3  6.  Greene,  602. 
The  first  case  dted,  Dysart  t.  Enlow,  supra., 
was  an  action  of  unlawful  detainer.  The 
plaintiff  pleaded  a  verbal  lease,  the  terms  of 
which  had  expired.  The  defendant  answered: 
First,  a  general  denial ;  second,  a  homestead 
entry,  and  exhibited  a  patent  from  the  United 
States;  and,  third,  the  defendant  attacked 
the  plaintiff's  title  by  averring  that  the  plain- 
tiff's title  rested  on  a  deed  of  trust  executed 
by  defendant  to  plaintiff,  which  was  void  be- 
cause It  was  obtained  through  certain  false 
and  fraudulent  representations.  As  to  the 
Issue  presented  by  the  first  paragraph  of  the 
answer,  the  result,  of  course,  depended  up- 
on the  proof  of  the  execution  of  the  verbal 
contract  of  lease  and  the  expiration  of  its 
terms.  If  the  proof  showed  its  execution 
and  termination,  the  plaintiff  would  prevail ; 
otherwise  not  If  the  defendant  should  pre- 
vail upon  that  Issue,  the  other  two  defenses 
would  be  unnecessary.  If,  however,  the 
proof  should  establish  the  lease,  then  the  de- 
fendant, by  acknowledging  his  landlord's  title 
by  entering  under  the  lease,  could  not  set  up 
an  adverse  title  in  himself  without  first  sur- 
rendering possession,  nor  could  he  deny  his 
landlord's  title.  As  to  the  deed  of  trust,  he 
would  not  be  allowed  to  prove  its  fraudulent 
procurement;  not  because  a  court  of  law  did 
not  have  Jurisdiction  over  such  matters,  but 
because,  havhig  entered  under  the  lease,  be 
could  not,  without  first  surrendering  posses- 
sion, dispute  bis  landlord's  title.  And  this 
Is  what  we  understand  the  court  in  that  case 
to  have  decided.  If,  as  claimed  by  appellants' 
counsel,  that  court  went  further  and  held  that 
in  a  case  like  this,  where  the  right  of  posses- 
sion of  realty  depends  upon  one  of  two  leases, 
both  executed  by  the  landlord  to  the  tenant, 
where  the  title  to  the  land  is  not  In  con- 
troversy, that  the  fraudulent  procurement  of 
the  one  or  the  other  cannot  be  pleaded  and 
proven  in  a  court  of  law,  we  beg  most  re- 
itpectfuUy  to  dissent.  The  next  case  cited, 
Kellog  V  Lewis,  supra,  was  an  action  of  un- 
lawful detainer.  The  complaint  alleged  a 
verbal  lease  and  a  termination  by  agreement 
with  the  defendant,  and  also  that  the  lease 
was  forfeited  by  a  violation  of  its  terms  on 
the  part  of  the  defendant.  On  the  trial  the 
plaintiff  sought  to  prove  that  defendant  had 
forfeited  his  right  to  possession  under  the 
lease  by  being  guilty  of  waste  to  the  premises, 
by  failing  to  keep  up  repairs,  eta  This  evi- 
dence was  objected  to  and  objection  sustained. 
The  case  bad  originated  'in  a  Justice  court. 
The  Supreme  Court  of  Kansas  sustained  the 
holdings  of  the  court  t>elow  on  the  ground 
that  a  court  of  law  could  not  declare  a  for- 


feiture of  a  lease  for  a  violation  of  Its  con- 
ditions before  the  expiration  of  its  term ;  that 
equity  only  had  that  Jurisdiction;  and  that 
the  case,  having  originated  in  a  court  of  a 
Justice   of  the  peace   which  had  no  equity 
juriadictlon,  the  district  court  on  the  trial  of 
the  case  could  only  exercise  the  Jurisdiction 
of  the  Justice  court.    No  question  of  fraud 
was  presented  or  passed  upon  in  that  case, 
and  it  nowhere  reflects  any  light  on  the  ques- 
tion   being    considered    here.    In    Moran  v. 
Moran,  supra,  which  was  an  action  of  eject- 
ment, the  deed  was  attacked  because  of  the 
fact  that  the  grantor  was  Incompetent  to 
contract  at  the  time  of  Its  execution.    The 
Supreme  Court  of  Michigan  held  that,  be- 
cause of  that  fact,  the  deed  was  not  absolute- 
ly void  as  for  fraud,  as  It  passed  the  legal 
title  to  the  grantee,  and  the  contract  pur- 
chaser could  not  cause  it  to  inure  to  himself, 
except  by  showing  his  equitable  right  and 
title  as  against  the  grantee;  and  this  show- 
ing cannot  be  made  in  an  action  of  ejectment 
It  is  undoubtedly  the  common-law  rule  that. 
In  an  action  of  ejectment  all  defenses  which 
fire  not  legal  are  excluded,  and  that  an  equi- 
table title  cannot  be  set  up  against  a  I^al  one. 
And  Michigan  is,  or  at  that  time  was,  one  of 
the  few  states  that  adhered  to  the  common- 
law  rule.    In  the  Moran  Case  that  court  uses 
the  following  language:    "Counsel  for  plain- 
tiff cites  a  large  number  of  cases  fnnn  other 
states,  in  which  deeds  of  incompetents  have 
been  set  aside  in  actions  of  ejectment    But. 
as  said  by  this  court  in  Harrett  ▼.  Kinney,  44 
Mich.  457,  7  N.  W.  63:    "The  common-law  rule 
which   excludes   all   defenses   In    ejectment 
which  are  not  legal  has  been  abrc%ated  in 
many  parts  of  the  Union.    •    •    •    And  It 
remains  in  force  in  this  state.' " 

All  of  the  cases  cited  by  counsel  (or  ap- 
pellants, except  Dysart  ▼.  Enlow  and  'KeOog 
v.  Lewis,  were  actions  of  ejectment  and  were 
tried  and  decided  in  states  the  courts  of  which 
still  adhered  to  the  strictness  in  pleading  and 
proof  of  the  old  common-law  action  of  eject- 
ment Under  the  statute  relating  to  eject- 
ment in  force  here,  all  fictitious  pleadings  are 
abolished,  the  real  parties  in  interest  must  bt> 
parties  to  the  suit,  and  the  Judgment  of  the 
cotut  in  the  action  is  conclusive  of  the  title. 
Although  the  statute  relating  to  the  action 
of  ejectment  does  not  in  words  say  that  the 
judgment  shall  be  conclusive  of  the  title,  yet 
the  Supreme  Court  of  the  United  States,  in 
Sturdy  v.  Jackaway,  4  Wall.  174,  18  I*  Ed. 
387,  decided,  in  passing  on  our  statute  of 
ejectment:  "A  final  Judgment  prononnced  in 
an  action  of  ejectment  where  the  claim  of 
title  in  fee  simple  absolute  by  the  parties, 
respectively,  was  the  sole  subject  of  contro- 
versy, instituted  and  prosecuted  under  and  ao 
cordlng  to  the  forms  and  in  the  manner  pre- 
scribed by  the  statute  laws  of  the  state  of 
Arkansas — that  Is  to  say,  by  a  suit  between 
the  real  litigants  by  name — and  where  the 
land  is  accurately  described,  is  a  valid  lepai 
bar  to  a  like  action  subs^nently  instituted 
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between  the  same  parties  for  the  same  lands 
or  premises.  Involving  the  same  identical  title 
and  rights  to  the  possession  of  sncb  lands  or 
premises,  and  none  other."  And,  where  such 
Is  the  law,  there  Is  no  more  sanctity  sur- 
rounding an  action  for  land  or  Its  possession 
than  in  other  cases ;  and,  wherever  fraud  may 
in  other  actions  he  set  up  in  a  court  of  law* 
to  defeat  recovery,  so  may  it  be  set  up  and 
relied  on  in  an  action  of  ejectment  or  other 
actions  relating  to  land. 

In  the  case  of  Blancbard  v.  Brown,  70  U.  S. 
245,  18  L.  Ed.  69,  a  case  which  went  to  the 
Supreme  Court  of  the  United  States  from  the 
Circuit  Court  of  the  Northern  District  of 
Illinois,  the  court  say:  "Various  judgments 
had  been  given  against  a  debtor  in  Chicago 
owning  real  estate  there,  among  them  one  in 
favor  of  Lyman.  Execution  issued  in  April, 
1847,  and  on  It,  in  April,  1848,  the  premises 
were  sold  to  Blanchard.  A  certain  Hart  had 
also  obtained  judgment  against  the  same 
party.  Execution  issued  In  1845,  but  was  not 
returned  into  the  cleric's  office  until  1852. 
The  execution,  it  seemed,  recited  a  judgment 
of  the  Cook  county  court  of  common  pleas, 
a  court  not  at  the  time  in  existence,  that 
court  having  been  created  by  act  of  Legisla- 
ture only  In  1848,  and  the  name  of  the  court 
in  which  the  judgment  was  really  given,  to 
wit  the  'Cook  County  Court'  having  In  that 
act  been  changed  to  it  An  alias  was  subse- 
quently issued  on  the  same  judgment  and  the 
land  sold  for  $71  to  Brown ;  its  actual  value 
at  the  time  being  about  |2,000,  or,  as  was 
alleged,  $4,000.  Blanchard  being  in  possession. 
Brown  brought  ejectment  against  him.  Both 
parties,  of  course,  claimed  under  the  same 
judgment  debtor,  and  by  virtue  of  their  re- 
spective judgments  and  execution  sales;  the 
judgment  under  which  Blancbard  claimed 
being  jtmior  to  the  one  on  which  Brown 
rested  his  title,  and  judgments  being  liens  in 
Illinois  according  to  their  priority.  Blanch- 
ard set  np  as  his  ground  of  defense  on 
this  ejectment  that  the  sale  under  the 
judgment  in  favor  of  Hart  and  under 
which  Brown  sought  to  dispossess  him, 
was  a  fraudulent  sale,  made  to  defeat  sub- 
sequent Incumbrancers,  and  accordingly  that 
Brown  had  no  title.  To  show  the  fraud,  evi- 
dence was  given  of  the  value  of  the  property 
compared  with  the  price  for  which  it  sold; 
that  it  was  sold  in  a  body,  instead  of  having 
been  sold,  as  it  might  naturally  and  much 
more  profitably  have  been,  In  a  divided  form ; 
that  false  representations  were  made  as  to 
the  incumbrances  on  it  the  representations 
having  been  that  It  was  largely  incumbered 
when  it  was  not  so ;  that  no  proper  notice  of 
sale  bad  been  given,  the  advertisement  which 
gave  the  notice  having  announced  only  that 
the  sa'lu  would  be  on  a  day  named,  "between 
O  o'dock  a.  m.  and  sunset' "  The  verdict  was 
for  Brown.  In  deciding  the  case  the  Supreme 
Court  of  the  United  States  say:  "The  com- 
mon-law form  of  the  action  of  ejectment  does 
not  prevail  In  Illinois.    There  the  action  Is 


without  fictions,  and  Is  between  the  real  par- 
ties in  interest  and  for  the  possession  of  a 
specific  estate,  and  damages  for  Its  detention. 
On  account  of  the  fictitious  character  of  the 
common-law  action  of  ejectment  a  judgment 
was  not  a  complete  bar,  as  In  other  actions. 
But  In  Illinois,  by  statute,  it  Is  declared, 
'that  every  judgment  in  the  actloh  of  eject- 
ment, rendered  upon  a  verdict  shall  be  conclu- 
sive as  to  the  title  established,  in  such  action, 
upon  the  party  against  whom  the  same  Is 
rendered,  and  all  persons  claiming  from, 
through  or  under  such  party,  by  title  accruing 
after  the  commencement  of  such  action.'  One 
verdict  alone  was  not  deemed  satisfactory 
by  the  Legislature.  The  ancient  reverence 
for  the  tenure  by  which  lands  are  held  had  its 
influence,  and  the  unsuccessful  party,  of  right. 
Is  entitled  to  one  new  trial,  and  the  court  can, 
if  satisfied  that  justice  will  thereby  be  pro- 
moted, grant  a  second.  After  this  the  litiga- 
tion Is  ended,  and  the  verdict  and  judgment 
have  the  same  conclusive  effect  as  In  other 
actions.  In  Missouri  a  judgment  In  eject- 
ment is  also  a  bar  to  any  other  action  between 
the  same  parties  on  the  same  subject-matter ; 
and  this  court  in  the  case  of  Miles  v.  Cald- 
well, 2  Wall.  44,  17  L.  Ed.  755,  in  construing 
a  statute  no  broader  than  the  Illinois  enact- 
ment heW  that  whatever  is  conclusive  of  the 
title  to  land  in  the  courts  of  a  state,  is 
equally  conclusive  in  the  Federal  courts ;  that 
it  is,  in  fact,  a  rule  of  property.  A  perfect 
solution  Is,  therefore,  given  to  this  case  when 
it  Is  ascertained  what  was  tried  and  deter- 
mined in  the  ejectment  suit  The  evidence  on 
this  point  Is  so  full  as  to  leave  no  room  for 
doubt  Blanchard  did  not  resist  Brown's  re- 
covery In  the  action  of  ejectment  on  the  sole 
question  of  paramount  legal  title,  which  he 
had  the  right  to  do,  and  then  endeavor  to  get 
rid  of  it  in  chancery  on  the  question  of  su- 
perior equities.  He  chose  rather  to  risk  his 
whole  defense  In  the  impeachment  of  Brown's 
title  for  fraud,  and  because  the  sale  was 
vitiated  by  Irregularities  and  the  property 
sacrificed.  Having  failed  before  the  jury, 
he  Is  estopped  from  investigating  the  samo 
matters  in  another  jurisdiction.  He  waived 
his  right  to  have  the  question  of  fraud  liti- 
gated in  a  court  of  chancery,  when  he  pre- 
sented it  as  a  defense  to  the  action  of  law. 
And  the  defense  was  legrltlmate  and  proper, 
for  such  questions  of  fraud  and  irregularity 
as  were  raised  could  be  disposed  of  as  well 
at  law  as  in  chancery." 

Miles  V.  Caldwell,  68  TJ.  S.  35,  17  L.  Ed. 
765,  cited  in  Blanchard  v.  Brown,  was  a  bill 
in  equity  to  quiet  title  to  land  which  In  a  pre- 
vious action  of  ejectment  had  been  adjudged 
to  the  defendant  Caldwell.  In  the  ejectment 
suit  Miles,  who  was  the  plaintiff,  claimed 
under  a  mortgage.  The  defendant,  Caldwell, 
without  pleading  fraud,  offered  proof  be- 
fore the  jury  to  the  effect  that  the  mort- 
gage of  Miles  was  bad,  as  having  been  made 
In  fraud  of  creditors.  Miles  offered  proof 
that  bis  mortgage  was  not  fraudulent  ibnt 
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was  given  tor  a  valid  debt.  And  this  Issue 
was  presented  to  and  passed  upon  by  the 
Jury,  resulting  In  a  verdict  for  the  plaintiff. 
Miles.  The  Supreme  Court  held  that  even 
though  fraud  was  not  specially  pleaded,  and 
notwithstanding  the  fact  that  It  was  an 
action  of  ejectment,  the  proof  was  properly 
admitted,  and  that  the  Judgment  was  valid 
and  a  finality  upon  the  question  of  tttie  and 
right  of  possession,  and  reversed  the  decree 
of  the  circuit  court  In  the  suit  in  equity,  with 
directions  to  dismiss  the  bill.  In  deciding  the 
case  the  Supreme  Court,  among  other  things, 
say:  "Reverting  now  to  the  question  of 
policy,  grounded  on  the  supposed  sanctity  of 
lEtnd  titles  as  attecUng  the  conclusiveness  of 
judgments  in  trespass  or  ejectment,  we  re- 
mark that  it  is  the  setiled  doctrine  of  this 
court  In  reference  to  all  questions  affecting 
the  title  to  real  estate  to  permit  the  different 
states  of  the  Union  to  settie  them  each  for 
itself;  and,  when  the  point  involved  Is  one 
which  becomes  a  rule  of  pr<H)erty,  we  follow 
the  decisions  of  the  state  courts,  whether 
founded  on  the  statutes  of  the  states  or  their 
views  of  general  policy.  As  regards  the  par- 
ticular question  before  us,  there  is  a  great 
difference  in  the  different  states  In  the  value 
attached  to  real  estate,  and  to  the  tttie  by 
which  it  is  held,  as  compared  with  other 
species  of  property.  But  no  doubt  is  enter- 
tained that  In  all  of  them  the  feeling  is  far 
removed  from  that  which  formerly  prevailed 
In  England,  or  which  prevails  there  even  now. 
While  some  of  our  older  states  stUl  uphold 
many  of  the  safeguards  of  the  common  law, 
with  its  complicated  system  of  conveyancing, 
operating  as  a  strong  drag  upon  the  facility 
and  frequency  of  transfers  of  real  property, 
our  Western  people  traffic  in  land  as  they 
do  In  horses  or  merchandise,  and  sell  a 
quarter  section  of  land  as  readily  and  as 
easily  as  they  do  a  mule  or  a  wagon.  The 
laws  of  the  people  correspond  with  their 
habits.  Deeds  of  conveyance  are  by  statute 
rendered  exceedingly  simple  and  effectual, 
the  main  safeguard  being  a  well-digested 
system  of  registration.  In  consonance  with 
this  general  facility  of  traffic,  it  is  their  pol- 
icy to  prevent  those  endless  litigations  con- 
cerning tities  to  lands  which  in  other  coun- 
tries are  transmitied  from  one  generation  to 
another.  The  rapid  setUement  of  a  new 
country  requires  that  a  title  once  fairly  deter- 
mined shall  not  be  again  disturbed  as  be- 
tween the  same  parties." 

Our  practice  and  pleading  in  ejectment,  as 
well  as  all  other  forms  of  action,  is  under  the 
Arkansas  statute.  By  that  we  are  bound. 
And  as  has  been  shown,  under  the  statute 
ejectment  is  stripped  of  all  of  the  Actions 
of  the  common-law  actions.  The  persons  in 
interest  must  be  the  real  parties  to  the  suit, 
and  the  Judgment  is  a  finality.  We  are  In 
exact  line  with  those  states  which  have 
adopted  the  modern  forms  so  often  mentioned 
by  the  Supreme  Court  of  the  United  States, 
as  well  as  of  the  various  states,  in  their  de- 


cisions. Now,  upon  the  matter  before  ns.  It 
stands  upon  the  same  footing  as  other  actions, 
and,  whatever  may  be  set  up  in  a  court  of 
law  as  to  fraudulent  procurement  of  an  in- 
strument of  writing  in  one,  may  be  set  up  in 
the  other.  And  therefore,  if  it  be  tme  that 
the  statutory  action  of  unlawful  detainer  is 
analogous  to  ejectment,  and  must  be  governed 
by  the  same  rules,  as  is  contended  for  by 
counsel  for  appellants,  imder  the  roles  as 
they  now  exist  in  many  of  the  states,  and 
certainly  within  this  jiurisdlction,  fraud  may 
be  pleaded  and  proven  In  both. 

That  fraud  in  the  execution  of  a  deed  or 
other  Instrument  of  writing  may  be  pleaded 
and  tried  at  law  as  well  as  in  equity  is  now  so 
firmly  Ingrafted  upon  the  law  as  to  need  no 
citation  of  authorities.  Mr.  Newell,  in  his 
work  on  Ejectment  (section  10),  speaking  of 
this  subject  as  it  applies  to  an  action  of  eject- 
ment, says :  "The  rule  Is  familiar,  wborever 
the  distinction  between  law  and  equity  is 
preserved,  that  in  a  trial  at  law  fraud  in  the 
execution  of  a  deed  may  be  given  in  evidence, 
as  that,  through  misreading,  or  the  substitu- 
tion of  one  paper  for  another,  or  by  other 
device  or  trickery,  he  was  Induced  to  execute 
it,  believing  at  the  time  that  he  was  executing 
something  else;  and  it  may  also  be  proven 
that  what  purports  to  be  a  deed  is  tn  truth 
not  a  deed,  but  a  forged  instrument"  And 
the  proof,  from  the  necessity  of  the  case, 
must  generally  be  oral.  In  the  case  of  In- 
surance Company  v.  Wilkinson,  13  Wall.  231. 
20  L.  Ed.  617,  Mr.  Justice  Miller,  speaking  for 
the  court,  says:  "The  defendant  excepted  to 
the  introduction  of  the  oral  testimony  re- 
garding the  action  of  the  agent,  and  to  the 
instructions  of  the  court  on  that  subject ;  and 
assigns  the  ruling  of  the  court  aa  error  on 
the  ground  that  It  permitted  the  written  con- 
tract to  be  contradicted  and  varied  by  parol 
testimony.  The  great  value  of  the  rule  of 
evidence  here  invoked  cannot  be  easily  over- 
estimated. As  a  means  of  protectins  those 
who  are  honest,  accurate,  and  prudent 
in  making  their  contracts  against  fraud 
and  false  swearing,  against  carelessness 
and  inaccuracy,  by  furnishing  evidence  of 
what  was  intended  by  the  parties,  which 
can  always  be  produced  without  fear  of 
change  or  liability  to  misconstruction,  the  rule 
merits  the  eulogies  It  has  received.  But  ex- 
perience has  shown  that  in  reference  to  these 
very  matters  the  rule  is  not  perfect.  The 
written  instrument  does  not  always  r^reeent 
the  intention  of  both  parties,  and  sometimes 
it  fails  to  do  so  as  to  either ;  and,  where  this 
has  been  the  result  of  accident,  or  mistake,  or 
fraud,  the  principle  has  been  long  recc>gnized 
that  imder  proper  circumstances,  and  in  an 
appropriate  proceeding,  the  Instrument  may 
be  set  aside  or  reformed  as  best  suits  the 
purposes  of  justice^  A  rule  of  evidence, 
adopted  by  the  courts  as  a  protection  against 
fraud  and  false  swearing,  would,  as  vras  said 
in  regard  to  the  analogous  rule  known  as  the 
statute  of  frauds,  become  the  Instromect  at 


Ind.T.) 


BABB  A  CRAWFORD  ▼.  THOMAa 


661 


the  very  fraud  It  was  Intended  to  prevent.  If 
there  did  not  exist  some  authority  to  correct 
the  uDlversallty  of  Its  application.    It  Is  upon 
this  principle  that  courts  of  equity  proceed  in 
giving  the  relief  Just  Indicated;  and  though 
the  courts,  In  a  common-law  action,  may  be 
more   circumscribed   in   the    freedom    with 
which  they  Inquire  Into  the  origin  of  written 
agreements,  such  an   Inquiry  is  not  always 
forbidden  by  the  mere  fact  that  the  party's 
name  has  been  signed  to  the  writing  offered 
in  evidence  against  him.    In  the  case  before 
ns  a  paper  Is  offered  in  evidence  against  the 
plaintiff,  containing  a  representation  concern- 
ing a  matter  material   to  the  contract  on 
which  the  suit  is  brought,  and  It  is  not  denied 
that  he  signed  the  Instrument,  and  that  the 
representation  is  untrue.    But  the  parol  testi- 
mony makes  It  clear  beyond  a  question  that 
this  party  did  not  intend  to  make  that  repre- 
sentation when  he  signed  the  paper,  and  did 
not  know  he  was  doing  so,  and  in  fact  had 
refused  to  make  any  statement  on  that  sub- 
ject   •    •    •    It  Is  precisely  In  such  cases  as 
thlB  that  courts  of  law  in  modern  times  have 
Introduced  the  doctrine  of  equitable  estop- 
pels, or,  as  It  Is  sometimes  called,  estoppels  In 
pais.    The  principle  is  that,  where  one  party 
has  by  his  representation  or  his  conduct  in- 
duced the  other  party  to  a  transaction  to 
give  him  an  advantage  which  it  would  be 
against  equity  and  good  conscience  for  him  to 
assert,  he  would  not  in  a  court  of  Justice  be 
permitted  to  avail  himself  of  that  advantage." 
The  oral  proof  produced  In  this  case  to  show 
that  the  deed  of  release  relied  on  by  the  de- 
fendant was  procured  by  fraud  was  not  offer- 
ed for  the  purpose  of  changing  or  varying  the 
contract  between  the  parties,  but  to  show 
that,   because  of  the  fraudulent  representa- 
tions made  at  its  execution.  It  evidenced  no 
contract  at  all ;  that  it  was  void. 

No  principle  of  the  law  is  more  firmly 
ingrafted  upon  our  Jurisprudence  than  that 
fraud  In  the  execution  of  an  instrument  ren- 
ders It  absolutely  void  as  to  the  party  guUty 
of  the  fraud,  and  that  It  Is  available  to  him 
for  no  purpose;  and  that  courts  at  law  have 
concurrent  Jurisdiction  with  courts  of  equity 
to  prevent  Its  use  as  evidence,  thereby  pre- 
venting the  fraudulent  party  from  obtaining 
any  advantage  by  it  But  this  is  an  action 
of  unlawful  detainer.  Before  its  enactment 
ejectment  was  the  remedy  to  obtain  posses- 
sion of  land  from  a  tenant  holding  over 
after  the  expiration  of  bis  term;  and  for  the 
very  purpose  of  getting  away  from  the  techni- 
calities of  that  action,  and  the  fact  that 
Judgment  in  the  action  was  not  a  finality, 
the  Legislature  provided  the  more  simple, 
speedy,  and  effective  remedy  of  unlawful 
detainer.  But  If  we  are  to  hold  that  one  is 
MJULlogovB  to  the  other,  and  surround  unlaw- 
ttH  detainer  with  all  of  the  technical  dlffl- 
cnltiefl  of  the  old,  and  almost  obsolete,  com- 
znon-law  ejectment,  what  good  has  been  ac- 
4!ompllahed  by  the  Legislature?    Would  we 


not  nullify  the  purpose  of  the  enactment 
and  the  will  of  the  Legulslature? 

We  hold  that  a  fraudulent  execution  of  a 
deed  of  lease  may  be  shown  by  oral  proof  in 
an  action  of  unlawful  detainer.  In  this  case 
the  plaintiff  pleaded  her  original  lease,  ex- 
piration of  the  term,  and  demand  for  posses- 
sion. The  defendants,  by  their  answer, 
pleaded  a  subsequent  lease,  executed  to 
their  grantor  by  the  plaintiff,  the  deed  shown 
to  have  been  fraudulently  executed.  There 
were  other  matters  pleaded,  but  the  case  was 
tried  and  decided  upon  the  issues  as  above 
set  forth.  There  was  no  allegation  of  fraud 
set  up,  either  in  the  complaint  or  answer,  as 
to  the  issue  upon  which  the  case  was  tried. 

It  is  contended  that,  as  the  plaintiffs  did 
not  allege  fraud,  they  should  not  have  been 
allowed  to  prove  It  Section  5022,  Mans- 
field's Dig.  (Ind.  T.  Ann.  St  1899,  S  3227), 
IHTOVides:  "The  only  pleadings  allowed  are: 
First  The  complaint  by  the  plaintiff. 
Second.  The  demurrer,  or  answer,  by  the  de- 
fendant. Third.  The  demurrer,  or  reply,  by 
the  plaintiff."  Section  5025  (section  3280) 
provides:  "An  issue  of  law  arises:  First 
Upon  a  demurrer  to  the  complaint  answer 
or  reply,  or  to  some  part  thereof.  An  is- 
sue of  fact  arises:  First  Upon  a  material 
allegation  In  the  complaint  denied  by  the 
answer.  Second.  Upon  a  set-off  or  counter- 
claim presented  in  the  answer,  and  denied 
by  the  reply.  Third.  Upon  material  new 
matter  in  the  answer  or  reply,  which  shall 
be  considered  as  controverted  by  the  op- 
posite party  without  further  pleading." 
Section  5043  (section  3248)  provides:  "There 
shall  be  no  reply,  except  upon  the  allegation 
of  a  counterclaim  or  set-off  in  the  answer." 

Under  the  common-law  pleadings  all  new 
matter  properly  pleaded  set  up  In  the  an- 
swer should  be  met  by  a  replication.  Un- 
der that  system  of  pleading  it  would  have 
been  incumbent  on  the  plaintiff  In  this 
suit  to  have  filed  his  replication  setting  up 
the  facts  which  rendered  the  deed  void. 
But  under  our  law  of  pleading  and  practice 
this  cannot  be  done,  because  it  Is  neither  a 
setsoff  nor  a  counterclaim;  and,  unless  thefM 
are  averred,  the  pleadings  stop  with  the  an- 
swer. It  was  never  Intended  by  this  ab- 
breviation of  the  pleadings  that  the  plaintiff 
should  be  cut  off  from  defending  against 
new  matter  pleaded  In  the  answer.  Every 
new  matter  set  up  in  the  answer,  except  it 
be  a  counterclaim  or  set-off,  which  the  plain- 
tiff could  have  replied  to  by  his  replication 
by  the  old  system,  he  may  now  reply  to  by 
bis  proof.  The  plaintiff  pleads  a  deed  of 
lease.  The  defendant  pleads  a  subsequent 
deed  of  lease.  The  pleadings  can  go  no 
further;  but  the  law  steps  In  and  deniea 
for  the  plaintiff  the  new  lease — ^that  Is, 
that  any  valid  lease  other  than  the  first 
was  executed  by  plaintiff.  And,  as  the 
plaintiff  Is  cut  off  from  pleading  the  facts 
which  render  the  deed  void,  he  may  prove 
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tbem.  And  this  does  not  deprive  the  de- 
fendant of  any  right  to  plead  or  hare  ad- 
vantage of  any  new  matter  which  be  could 
have  set  up  in  his  answer  under  the  old 
system  of  pleadings.  The  only  difference  is 
that  then  the  particular  ground  of  defense 
upon  his  new  matter  would  have  been  specif- 
ically pointed  out  by  the  replication,  and 
all  other  matters  proper  to  reply  to  would 
bare  been  taken  as  confessed;  but  the  de- 
fendant, except  as  to  set-off  and  counter- 
claim, must  now  come  into  court  prepared 
to  defend  bis  new  matter  by  proof  upon 
every  ground  of  legal  attack.  In  Miles  v. 
Caldwell,  supra,  which  was  an  action  of 
ejectment,  the  defendant  offered  proof  that 
the  mortgage  set  up  by  plaintiff  in  the  com- 
plaint as  the  title  upon  which  he  relied  was 
void,  as  having  been  made  in  fraud  of  credit- 
ors, and  the  plaintiff  offered  proof  that  the 
mortgage  upon  which  the  defendant  relied 
had  been  satisfied;  but  neither  of  these 
points  were  put  in  issue  by  the  pleadings, 
and  the  Supreme  Court  of  the  United  States 
held  that  the  proof  as  to  both  was  properly 
admitted. 

In  this  case  we  are  of  the  opinion  that 
the  proof  of  the  fraudulent  execution  of 
the  deed  of  lease  set  up  in  the  answer  was 
properly  admitted  in  the  trial  of  the  case. 
Th4  charge  of  the  court  fairly  submitted  the 
case  to  the  Jury  upon  the  question  of  the 
fraudulent  character  of  the  second  lease. 
There  was  ample  proof  to  Justify  the  sub- 
mission of  the  question  to  the  Jury. 
.  Finding  no  error  In  the  trial  of  the  case, 
the  Judgment  of  the  court  below  Is  affirmed. 

GILL,  J.,  concurs.    RAYMOND,  C.  X,  not 
participating. 


PURCBLL  WHOLESALE  GROCBRT  CO.  v. 
BRYANT. 

(Court  of  Appeals  of  Indian  Territory.    Oct.  27, 
1005.) 

1.  pbaudttlent   cowveyances  —  findings — 

Evidence.  < 

Where  a  merchant  who  was  largely  In- 
debted sold  his  stock  to  plaintiff,  who  purchased 
in  good  faith,  and  paid  cash  for  about  the  value 
of  the  stock,  and  the  money  was  used  in  pay- 
ment of  the  merchant's  debts  so  far  as  it  would 
go,  a  finding  that  the  sale  was  not  fraudulent 
as  against  the  merchant's  creditors,  was  sus- 
taine)  by  the  evidence. 

2.  Tbial— Request  to  Chabge. 

In  an  action  to  recover  goods  alleged  to 
have  been  fraudulently  conveyed.  Instructions 
that,  though  a  sale  of  property  be  fraudulent 
on  the  part  of  the  vendor  and  made  to  defraud 
his  creditors,  the  purchaser  cannot  be  affected 
by  the  fraud,  unless  he  participated  In  it  with 
a  knowledge  of  the  fraudulent  design,  or  with 
such  knowledge  as  would  put  an  ordinarily 
prudent  man  on  inquiry,  and  that  the  fact  that 
a  person  selling  his  goods  was  at  the  time 
indebted  and  did  not  intend  to  apply  the  money 
he  received  to  his  debts  was  not  of  itself 
sufficient  to  establish  a  fraudulent  and  dis- 
honest purpose,  etc.,  sufficiently  covered  a  re- 
quest to  charge   that,  if   the  jury  found  that 


the  purchaser  at  the  time  he  bought  the  goods 
knew  that  the  seller  was  insolvent  and  pur- 
chased knowing  that  it  was  a  fraudulent  trans- 
action, it  was  invalid,  unless  the  purchaser 
undertook  to  see  that  the  purchase  price  was 
applied  in  payment  of  the  seller's  debts. 

3.  Venue— Tkansfeb  of  Cause. 

Under  Act  March  1,  1895,  c.  145,  |  7. 
28  Stat.  697,  providing  that  all  civil  suits  shall 
be  brought  in  the  district  in  which  the  de- 
fendant resides  or  may  be  found,  and.  if  a 
resident,  in  the  court  nearest  to  his  residence, 
etc.,  where  an  action  was  brought  against  a 
United  States  marshal  to  recover  attached 
goods  in  the  district  in  which  the  marshal 
resided,  the  real  party  in  interest,  on  coming 
into  the  case,  was  entitled  to  have  the  case 
transferred  to  the  district  where  It  resided. 

4.  AppeaI/— Pbejudice. 

Where  it  did  not  appear  that  defendant 
did  not  have  as  fair  a  trial  in  the  district  to 
which  the  case  was  transferred  over  its  objec- 
tion as  it  would  have  had  in  the  district  where 
It  resided,  that  the  costs  of  the  trial  were  there- 
by Increased,  or  that  the  residents  of  the  district 
where  the  trial  was  had  were  more  prejudiced 
against  defendant  than  were  the  residents  of  the 
district  of  its  residence,  the  transfer  of  the 
cause  was  not  such  an  abuse  of  the  trial  court's 
discretion  as  constituted  reversible  error. 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Ter- 
ritory; before  Justice  Hosea  Townaend,  May 
20,1903. 

Action  by  F.  M.  Bryant  against  John  S. 
Hammer,  In  which  the  Purcell  Wholesale 
Orocery  Company  intervened,  as  the  real 
party  in  interest.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  grocery  company  ai>- 
peals.    Affirmed. 

This  is  an  action  in  replevin  ft>r  the  poe- 
session  of  a  stock  of  groceries  agreed  to  be 
of  the  value  of  $300,  by  the  parties.  Up  to 
February  20,  1901,  one  Baldwin  had  been  run- 
ning a  grocery  business  in  Purcell,  and  owlne 
appellants  about  $242  for  groceries,  and  was 
Indebted  In  other  sums ;  the  whole  tLggregat- 
ing  about  $700.  On  February  20,  1901.  Bald- 
win made  a  sale  of  said  sto<^  of  goods  to  F. 
M.  Bryant,  appellee.  On  February  23,  1901. 
appellants  sued  Baldwin  for  $242.  and  at- 
tached the  said  stock  of  goods  which  Invoiced 
$311.86.  and  later  at  the  ensuing  March  term 
of  court  at  Purcell  appellants  took  Jadgment 
against  Baldwin  for  his  debt ;  the  attachment 
being  sustained.  On  February  28, 1901.  while 
said  goods  were  in  possession  and  under  con- 
trol of  United  States  marshal  by  virtue  of  tlie 
attachment  aforesaid,  Bryant,  the  appellee. 
commenced  action  in  replevin  for  said  goods 
in  the  United  States  court  at  Ardmore 
against  Hammer  as  United  States  mar 
shal,  claiming  the  same  as  his  property  by 
virtue  of  his  purchase  on  February  20.  1901. 
from  Baldwin,  and  on  March  4th,  havtni; 
made  bond,  appellee  took  possession  of  said 
stock  of  goods.  On  April  15th,  by  order  of 
the  court  at  Ardmore,  appellants  came  Into 
said  replevin  cause  as  the  real  party  in  in- 
terest, and  on  said  date  the  replevin  action 
was  ordered,  on  motion  of  the  app^lantK. 
transferred  to  the  United  States  Court  at 
Purcell  for  trial,  and  onsald  day  appellant 
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filed  Its  answer.  On  November  18tb,  1901, 
the  court,  on  its  own  motion,  ordered  said 
cause  to  be  retransferred  to  the  court  at  Ard- 
more,  and  the  same  was  thereupon  sent  back 
to  Ardmore  for  trial,  and  on  Fdjruary  7, 
1902,  appellant  filed  Its  motion  to  dismiss 
that  action  for  want  of  Jurisdiction  of  said 
court  at  Ardmore,  which  was  by  said  court 
overmled,  and  appellants  excepted.  There- 
after a  trial  to  a  Jury  was  had  with  a 
rerdlct  in  faror  of  appellee.  On  motion  for 
new  trial  the  same  was  sustained  and  new 
trial  granted.  On  December  23,  1902,  ap- 
pellants filed  plea  to  the  Jurisdiction  of  the 
court  which  was  overruled  and  exception 
taken.  On  May  20,  1003,  at  Ardmore,  said 
cause  was  again  tried  to  a  Jury  resulting  in 
favor  of  appellee,  and  in  due  time  motion  for 
new  trial  was  filed,  overruled,  and  exceptions 
taken.  Appellants  bring  said  cause  to  this 
court  for  a  review  of  error  stated. 

Geo.  M.  Miller  and  Cruce  &  Cruce,  for  ap- 
pellants. Elddleman  &  Qrabam  and  J.  W. 
Uocker,  for  appellee. 

OILL,  3.  (after  stating  the  facts).  Three 
errors  are  complained  of  by  appellants,  al- 
tbongh  tbey  fail  to  set  them  out  in  their 
asslgnmoit  Appellee  has  filed  a  motion  to 
dismiss  the  appeal:  First.  Because  appel- 
lants have  filed  no  specification  of  error. 
Second.  Because  appellants  did  not  comply 
with  the  order  of  the  court  reinstating  the 
cause  and  filing  their  record  and  brief  within 
tbe  time  allowed;  the  record  having  been 
corrected  on  certiorari,  and  the  correction 
showing  that  tbe  objections  to  the  record  are 
invalid,  tbe  motion  to  dismiss  the  appeal  is 
overruled. 

The  first  error  complained  of  Is  that  the 
verdict  is  contrary  to  the  evidence.  An  ex- 
amination of  tbe  evidence  shows  that  the 
pnrcbase  made  by  Bryant  from  Baldwin  was 
made  in  good  faith  so  far  as  Bryant,  appellee, 
•wtLB  concerned.  He  paid  for  the  stock  $300 
In  cash,  which  was  about  the  value  thereof. 
TThls  money  was  used  in  tbe  payment  of  debts 
of  Baldwin  so  far  as  it  went,  and  appellee 
showed  that  from  his  purchase  he  bad  the 
right  of  possession  and  ownership  in  and  to 
tbe  stock  of  goods,  and  the  verdict  of  tbe  Jury 
sustained  sncb  ownership,  and  Judgment  of 
%he  court  thereof  in  favor  of  appellee  must 
be  sustained  by  this  conrt  in  view  of  tbe  evi- 
dence. 

Tbe  second  assignment  complained  of  is 
tbe  fallnre  of  the  court  to  charge  the  Jury  as 
follows :  "If  the  Jury  find  from  the  evidence 
that  Mr.  Bryant  at  tbe  time  he  purchased 
tbese  goods,  knew  that  tbe  seller  was  in  an 
Insolvent  condition,  and  be  purchased  the 
goods  and  paid  him  money,  that  it  is  a  fraud- 
ulent transaction,  and  that  they  will  find  for 
tbe  defendant,  unless  Mr.  Bryant  undertook 
to  see  tbat  the  money  he  was  paying  to  tbe 
vendor  was  applied  to  the  payment  Of  his 
debt."    An  examination  of  tbe  court's  charge 


shows  that  the  court  said  to  the  Jury: 
"Though  a  sale  of  property  be  fraudulent  on 
the  part  of  the  vendor,  and  be  made  to  de- 
fraud his  creditors,  the  purchaser  cannot  be 
affected  by  the  fraud,  unless  he  participated 
In  it  with  a  knowledge  of  tbe  fraudulent  de- 
sign, or  with  such  knowledge  as  would  put 
the  ordinarily  prudent  man  upon  inquiry, 
and  further  the  accomplishment  of  such  de- 
sign." And  further  said :  "Tbe  fact  that  a 
person  selling  his  goods  is  at  the  time  indebt- 
ed, and  does  not  intend  to  apply  the  money  be 
receives  for  tbem  to  tbe  debts,  is  not  of  it- 
self sufilcient  to  establish  a  fraudulent  or  dis- 
honest purpose.  The  sale  to  be  void  as  to 
creditors  must  be  made  with  the  Intent  to 
hinder,  delay,  or  defraud  them,  in  which  the 
purchaser  must  participate  by  purchasing 
with  a  view  to  abet  tbe  fraudulent  design. 
Fraud  must  be  proved.  Mere  suspicions  lead- 
ing to  no  contain  result  are  not  sufficient 
gn^ounds  to  establish  it  It  is  incumbent  up- 
on a  party  who  attacks  a  conveyance  on  the 
ground  of  fraud  that  it  was  made  to  defraud 
creditors,  to  show  that  if  it  bad  not  been 
made  tbe  goods  would  have  been  liable  to 
seizure  and  sale  upon  execution."  Now,  this 
certainly  covers  exactly  the  same  ground  as 
the  Instruction  requested  by  appellant.  It  is 
merely  saying  the  same  thing  asked  by  the 
defendant  In  a  little  different  way,  and  this 
court  has  always  held  that  it  is  unnecessary 
to  state  the  propositions  of  law  to  tbe  Jury 
In  tbe  exact  words  requested,  provided  tbe 
substance  is  given. 

But  it  is  claimed  that  tbe  court  erred  in 
transferring  this  cause  from  Purcell  to  Ard- 
more for  trial,  and  tbat  the  court  at  Ardmore 
was  without  Jurisdiction  to  try  it  which 
question  was  passed  upon  directly  by  the  trial 
court  The  action  was  begun  originally 
against  tbe  United  States  marshal  who  wa«i, 
holding  tbe  goods  under  a  writ  of  attach- 
ment; presumably  it  was  brought  in  tbe 
court  nearest  where  tbe  United  States  mar- 
shal resided.  When  the  appellants  came  into 
the  case  to  defend  as  the  real  owners,  and 
moved  to  transfer  tbe  cause  to  Purcell  for 
trial,  Purcell  being  appellants'  place  of  busi- 
ness and  appellee's  place  of  business,  appel- 
lants were  entirely  within  their  statutory 
rights.  Where  the  court  of  its  own  motion 
obtained  its  authority  to  order  the  cause 
transferred  to  Ardmore  for  trial  we  are  whol- 
ly unadvised.  The  statute  governing  In  this 
territory  is  section  7,  c.  145.  Act  March  1, 
1895,  28  Stat  697,  and  reads  as  follows: 
"All  civil  suits  shall  be  brought  in  the  dis- 
trict In  which  the  defendant  or  defendants 
reside  or  may  be  found ;  •  •  •  and  if  a 
resident,  in  the  court  nearest  to  his  residence. 
All  cases  shall  be  tried  in  the  court  to  which 
the  process  is  returnable,  unless  a  change  of 
venue  is  allowed,  in  which  case  tbe  court 
shall  change  the  venue  to  the  nearest  place 
of  holding  court  within  the  district  and  any 
civil  cause  may  be  removed  to  another  dis- 
trict for  trial  if  the  court  sball^so  order,  on 
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the  application  of  either  party."  The  dis- 
trict cour^  at  Ardmore  had  Jurisdiction  of  the 
United  States  marshal  as  defendant  In  this 
salt.  Of  their  own  volition  appellants  came 
Into  the  case  at  Ardmore,  and  submitted 
themselves  and  their  cause  to  the  jurisdiction 
of  that  court,  and  would  have  no  right  to  de- 
mand a  removal  of  the  cause  from  Ardmore 
to  Purcell  or  any  other  point,  except  upon  a 
sufficient  showing  on  motion  for  a  change  of 
venue.  No  sufficient  showing  was  made  for 
change  of  venue,  but  the  venue  or  place  of 
trial  was  changed  to  permit  the  defendants, 
appellants,  the  privilege  of  defending  said 
action  in  the  court  nearest  their  residence. 
From  the  record  it  seems  that  In  calling  the 
case  at  Purcell  the  plaintiff's  counsel  moved 
the  court  to  retransfer  the  cause  to  Ardmore, 
and  the  court,  after  hearing  the  argument 
on  its  own  motion,  ordered  that  the  cause  be 
transferred  to  the  United  States  court,  sit- 
ing at  Ardmore.  Whereupon  the  appellants 
moved 'the  court  that  the  action  be  dismissed 
for  want  of  Jurisdiction,  which  was  overruled 
by  the  court  Was  this  such  an  abuse  of 
discretion  by  the  court  as  made  It  error? 
We  think  not  There  Is  nothing  In  the  rec- 
ord to  show  that  appellant  could  ndt  and 
did  not  have  as  fair  trial  in  their  cause  of 
action  at  Ardmore  as  it  would  have  had  at 
Purcell.  There  Is  nothing  in  the  record 
which  shows  that  the  residents  of  Ardmore 
were  more  prejudiced  against  appellants  than 
the  residents  at  Purcell.  There  is  nothing 
to  show  that  the  costs  of  trial  at  Ardmore 
were  more  than  they  would  have  been  at 
Purcell. 

The  court  had  jurisdiction  of  both  the  sub- 
ject-matter of  the  action  and  the  persons  of 
both  plaintiff  and  defendants,  and  we  must 
bold,  after  an  examination  of  this  record, 
that  there  is  no  error,  and  the  Judgment  of 
the  lower  court  Is  therefore  affirmed. 

CLAYTON,  J.,  concurs.  RAYMOND,  O.  X, 
not  participating. 


DICK  V.  ROSS  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Oct  ZI, 
1905.) 

1.  Ihdiaks— Five  Nations— Citizmship. 

The  legislation  authorizing  the  commisBion 
to  the  Five  Civilized  Tribes  to  determine  citi- 
zenship in  the  Five  Nations  is  constitutional. 

2.  Same  —  Coumibsion  to  Five  Tbibeb  — 
■  jvbibdictioit. 

Under  Act  March  S,  1893  (27  Stat  645, 
c  209,  §  16),  Act  March  2,  1895  (28  Stat.  939, 
c.  189),  Act  June  10, 1896  (29  Stat  339,  c.  398), 
Act  June  7,  1897  (30  Stat  84,  c.  8),  and  Act 
June  28,  1898  (30  Stat  502,  c.  517,  $  21), 
creating  the  Commission  to  the  Five  Civilized 
Tribes,  and  Act  Cong.  July  1,  1902,  c.  1375 
(82  Stat  718)  {  22,  conferring  exclusive  juris- 
diction upon  the  Commission  to  the  Five  Civi- 
lized Tribes  under  the  direction  of  the  Secretary 
of  the  Interior  to  determine  all  matters  relative 
to  the  appraisement  and  allotment  of  lands,  the 
commission  bad  jurisdiction,  exclusive  of  the 
courts,  to  determme  a  question  as  to  whether 


one  should  be  enrolled  as  a  citizen  of  tBe 
Cherokee  Nation  and  whether  he  should  par- 
ticipate in  the  distribution  of  the  property  of 
the  Cherokee  Tribe. 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory; 
before  Justice  Joseph  A,  Gill,  November  15, 
1903. 

Suit  by  J.  Henry  Dick  against  Aaron  Ross 
and  others.  From  a  decree  in  favor  of  de- 
fendants, complainant  appeals.    Affirmed. 

On  November  10,  1903,  the  plaintiff  filed 
his  amended  complaint  in  equity,  and  alleged 
that  be  is  a  member  of  the  Cherokee  Tribe  of 
Indians  by  blood  and  has  been  duly  en- 
rolled as  such  by  the  Commission  to  the  Five 
Civilized  Tribes,  with  the  approval  of  the  Sec- 
retary of  the  Interior;  that  the  defendant 
Aaron  Ross  is  of  African  descent  and  is 
known  as  a  "Cherokee  freedman,"  and  claims 
the  rights  of  a  native  Cherokee,  and  to  be  en- 
rolled by  said  commission  as  a  member  of  the 
Cherokee  Tribe,  and  to  participate  in  the 
distribution  of  the  property  of  said  tribe; 
that  the  other  defendants  are  the  Individaai 
members  of  the  Commission  to  the  Five  Civi- 
lized Tribes;  that  defendant  Ross  claims  a 
right  to  an  allotment  of  the  lands  of  the 
Cherokee  Tribe,  and  to  participate  in  the  dis- 
tribution of  the  property  of  said  tribe,  under 
certain  laws  and  treaties  of  the  United  States 
and  certain  so-called  amendments  to  the 
Constitution  of  the  Cherokeee  Nation,  alleged 
to  have  been  adopted  November  28, 1866,  by  a 
convention  of  the  Cherokee  people,  which 
various  amendments  plaintiff  sets  forth  at 
l^igth  in  his  complaint  together  with  the  cer- 
tificate of  the  presidoit  and  secretary  of  said 
convention  that  the  same  had  been  approved 
and  adopted,  and  the  proclamation  of  tlie  prin- 
cipal chief  of  said  nation  declaring  said  amend- 
ments to  be  a  part  of  the  Constitution  of  the 
Cherokee  Nation;  that  plaintiff  is  entitled  un- 
der the  laws,  treaties,  and  agreements  between 
the  Cherokees  and  the  United  States  to  have  al- 
lotted to  him  by  said  Commission  to  the  Five 
Civilized  Tribes  lands  of  the  tribe,  equal  in 
value  to  110  acres  of  the  average  allottable 
land  of  said  tribe;  tliat  on  May  20,  1803,  be 
selected  60  acres  as  part  of  his  aUoCment 
and  the  same  was  allotted  to  him  by  said 
commission;  tlut  on  July  7,  1903,  defendant 
Ross  filed  a  contest  before  said  commission 
against  this  plaintiff  holding  said  lands, 
claiming  that  he  is  in  rightful  poesession  of 
same  and  the  Improvements  thereon  as  a 
Cherokee  freedman,  and  said  commission 
claims  jurisdiction  of  said  contest  and  is 
about  to  decide  same,  and  this  plaintiff  says 
said  commission  has  no  jurisdiction  ot»- 
such  contest;  that  said  commission  takes 
jurisdiction  on  the  ground  that  said  contest- 
ant Ross  has  a  right  to  an  allotment  of  tbe- 
lands  of  the  Cherokee  Tribe,  and  daims 
superior  right  to  the  particular  tract  under 
the  rules  of  practice  for  said  commission  pre- 
scribed by  the  Secretary  of  the  Interior  to 
this  plaintiff.    Plaintiff  alleges  that  under  tli« 
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law  tbe  Cherokee  freedmen  ore  not  entltied  to 
participate  in  the  allotments  of  the  lands  of  thft 
Cherokee  Tribe  of  Indians  among  the  mem- 
bers of  said  tribe,  and  that  said  Aaron  Ross 
has  no  right  under  any  law  or  treaty  to  select 
any  part  of  said  lands  to  be  allotted  to  him  or 
to  contest  the  allotment  of  the  lands  described 
herein  to  your  complainant  as  aforesaid. 
Plaintiff  denies  that  the  alleged  amendments 
to  the  Cherokee  Constitution,  alleged  to  have 
been  adopted  in  1886,  are  a  part  of  the  or- 
ganic law  of  said  nation,  becanse  they  were 
not  adopted  as  provided  in  the  original 
Constltntlon  for  amendments  thereto.  Plain- 
tiff sets  out  in  his  complaint,  at  length,  said 
original  Constitution,  adopted  at  Tahleqaah 
In  convention  on  September  6,  1830,  and  in 
article  3,  section  20,  of  same  it  Is  provided 
that  "the  national  council  shall  have  the  sole 
power  of  deciding  on  the  construction  of  all 
treaty  stipulations,"  and  that  on  April  27, 
1886,  the  national  council  passed  a  law  con- 
struing the  rights  of  Cherokee  citizenship 
as  designed  to  be  conferred  upon  freedmen 
and  civilized  Indians  by  the  ninth  and 
fifteenth  articles  of  the  treaty  of  1866,  in 
which  It  was  provided:  "All  the  rights  of 
native  Gherokees,  as  nsed  in  the  9th  and  16th 
articles  of  the  treaty  of  July  19,  1866,  be- 
tween the  United  States  and  this  nation,  Is 
hereby  construed  to  mean  the  individual 
rights,  privUeges,  and  benefits  enjoyed  by 
white  adopted  citizens  of  this  nation,  before 
and  at  the  making  of  said  treaty,  and  who 
had  been  by  law  admitted  to  'all  the  rights 
of  the  native  Cherokees' — dvil,  political  and 
personal,  as  subjects  of  the  Cherokee  Nation  of 
Indians — witiiout  acquiring  any  right  or  title 
to  the  Cherokee  domain."  And  further  pro- 
vided tbat  "the  free  colored  persons  and 
freedmen,  described  In  the  9th  article  of  said 
treaty,  were  admitted  to,  and  are  now  en- 
titled to,  those  rights  of  'Native  Cherokees' 
as  bad  been  and  were,  when  the  said  treaty 
was  made,  previously  held  and  enjoyed  by 
native  Cherokees  and  adopted  whites  who 
had  been  granted  all  the  rights  of  native 
Cherokees  as  citizens  of  this  government,  yet 
had  been  excluded  from  per  capita  of  money 
realized  by  this  nation  from  the  sale  of  land, 
the  said  colored  persons  and  freedmen  did 
not  acquire  by  the  use  of  the  phrase  'all  th* 
rights  of  native  Cherokees'  any  individual 
or  other  title  to  the  Cherokee  domain  or  any 
part  of  the  same  other  than  the  use  thereof 
in  common  with  all  other  citizens."  Plain- 
tiff farther  allies  that  the  lands  and  prop- 
erty within  the  Cherokee  Nation  have  never 
been  ovmed  by  the  body  politic,  known  as  the 
"Cherokee  Nation,"  since  the  treaty  of  1846, 
but  have  been  owned  in  common  by  the  Chero- 
kee people,  and  plaintiff  denies  that  by 
act  of  July  1, 1902,  or  any  other  law.  Congress 
has  conferred  any  rights  on  defendant  Ross, 
or  other  Cherokee  freedom,  to  the  property  of 
the  Cherokee  Tribe,  not  enjoyed  by  them  prior 
to  said  act.  And  plaintiff  further  alleges 
that  If  Congress,  under  said  act,  or  any  other 


act  heretofore  p'assed.  Intended  to  confer  any 
rights  on  defendant  Ross  to  an  interest  in  the 
common  property  of  the  Cherokee  Tribe,  not 
previously  enjoyed  by  him,  such  Intention 
would  be  In  violation  of  the  property  rights 
of  your  complainant  and  other  members  of 
the  Cherokee  Tribe  by  blood,  and  repugnant 
to  the  Constitution  of  the  United  States,  il- 
legal, and  void.  Plaintiff  denies  that  any  ad- 
ditional or  greater  property  rights  were  con- 
ferred upon  defendant  Ross  by  act  of  July  1, 

1902,  and  in  support  of  said  denial  allies 
that  act  was  to  have  no  validity  unless  rati- 
fied by  a  majority  of  the  legal  votes  of  the 
Cherokee  Nation;  that  2,000  intermarried 
white  men  and  1,500  freedmen  voted  for  rati- 
fication of  same,  while  practically  all  of  the 
Cherokees  by  blood,  whose  right  to  and  com- 
mon ownership  of  the  lands  and  funds  of  th« 
Cherokees  has  never  been  disputed,  voted 
against  the  ratification  of  said  law;  that, 
while  said  intermarried  white  men  and  freed- 
men may  have  been  "legal  voters"  of  the 
Cherokee  Nation,  they  were  never  part  own- 
ers of  the  Cherokee  estate  and  no  act  of 
theirs  could  vest  In  themselves  property  be- 
longing to  the  Cherokees.  Plaintiff  alleges 
that,  as  said  Roes  is  not  entitled  to  allot  any 
lands  of  the  Cherokee  Tribe,  the  said  commis- 
sion has  no  jurisdiction  of  any  contest  filed 
by  said  defendant  Ross  against  the  allotment 
of  this  plaintifl,  and  that  plaintiff  would  be 
put  to  great  expense  should  defendant  Ross 
file  such  a  contest  and  said  conunlsslon  take 
Jurisdiction  of  the  same.  Therefore  plaintiff 
asks  for  restraining  orders  against  defendant 
Ross,  and  against  the  defendants,  the  mem- 
bers of  the  commission, 

Defendant  Ross  and  the  other  defendants 
demur  to  plalnUff's  complaint,  as  follows: 
"(1)  That  said  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  these  defendants.  (2)  That 
said  court  has  no  JurisdlcOon  of  the  subject- 
matter  set  forth  In  said  amended  complaint; 
and  has  no  power  or  authority  under  the  law 
to  hear  and  determine  any  matters  raised 
by  said  amended  complaint.  Wherefore 
these  defendants  pray  that  said  amended 
complaint  be  dismissed,  and  that  th^  go 
hence  without  day."  And  thereafter  the 
same  were  heard  by  the  court,  and  the  fol- 
lowing decree  rendered:  "And  thereafter, 
on  the  12th  day  of  November,  A.  D.  1903,  dur- 
ing the  same  term  of  court,  among  other  pro- 
ceedings, the  following  were  had,  to  wit: 
Equity  No.  473.  J,  Henry  Dick,  Plaintifl,  vs. 
Aaron  Ross  et  al,  Defendants.  Injunction. 
Now,  on  this  12th  day  of  November,  A.  D. 

1903,  the  same  being  one  of  the  judicial  days 
of  the  said  November  term,  1903,  of  said 
court,  this  cause  again  came  on  to  be  beard 
upon  the  demurrers  filed  by  said  defendants 
to  the  amended  complaint  of  said  plaintiff, 
and  the  said  plaintiff  being  represented  by 
his  attorney,  Kenneth  S.  Murchlson,  and  the 
defendants  Tarns  Blxby,  Thomas  B.  Needles, 
Clifton  R.  Breckinridge  and  WUIlam  E.  Stan- 
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ley  being  represented  by  tbelr  attorney,  P.  L. 
Soper,  and  the  said  Aaron  Ross  being  rep- 
resented by  his  attorney,  William  F.  Ras- 
mus, and  after  argument  thereof,  and  the 
court  being  fully  advised  in  the  premises, 
doth  sustain  said  demurrers,  to  which  rul- 
ing of  the  court,  In  sustaining  each  of  said 
demurrers  the  plaintiff  then  and  there  in 
open  court,  by  his  counsel,  Kenneth  S. 
Murchlson,  duly  excepts  and  refuses  to  plead 
further  and  elects  to  stand  on  his  amended 
complaint  filed  hwein.  Wherefore,  It  Is  con- 
sidered, ordered  and  adjudged  by  the  court 
that  the  complaint  in  equity  heretofore  filed 
in  this  court  by  said  plaintiff  be  and  the 
same  ia  hereby  dismissed,  to  which  judg- 
ment of  the  court,  the  said  plaintiff,  by  his 
attorney,  Kenneth  S.  Murchlson,  duly  excepts. 
Joseph  A.  OUl,  U.  S.  Judge." 

It  was  stipulated  by  counsel  that  Exhibit  1 
referred  to  in  plaintiff's  complaint,  being  the 
laws  of  the  Cherokee  Nation,  be  omitted 
from  the  record,  but  the  same  to  be  used  on 
the  argument  by  either  party.  Whereupon 
plaintiff  appealed  to  this  court 

Kenneth  S.  Murchlson,  for  appellant  Wm. 
F.  Rasmus,  for  appellee  Ross.  P.  U  Soper, 
U.  8.  Attj-.,  for  appellees  Bixby,  Needles, 
Breckinridge,  and  Stanley. 

TOWNSENO,  J.  (after  stadng  the  facts). 
The  complaint  challenges  the  right  of  the 
defendant  Ross,  as  a  Cherokee  freedman,  to 
be  enrolled  as  a  citisen  of  the  Cherokee  Na- 
tion, and  to  participate  in  the  distribution 
of  the  property  of  the  Cherokee  Tribe  of  In- 
dians, and  seeks  to  enjoin  the  Commission  to 
the  Five  ClTilized  Tribes  from  determining 
those  questions,  upon  the  ground  that  said 
commission  Is  without  jurisdiction  to  do  so. 
The  defendants  demur  to  the  complaint  upon 
two  grounds,  as  follows:  "First,  that  the 
court  had  no  jurisdiction  on  the  subject-mat- 
ter of  the  action,  and,  second,  that  the 
amended  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against 
appellees."  Under  the  acts  of  Congress  the 
I>awe8  Commission  is  a  special  tribunal  to 
determine  citizenship.  In  Kimberlin  v.  Com- 
mission to  the  Five  Civilized  Tribes,  104  Fed. 
664,  44  O.  C.  A.  109,  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  said :  "The  Com- 
mission to  the  Five  Civilized  Tribes,  created 
by  the  acts  of  Congress  of  March  3,  1893 
(27  Stat  645,  C.  209,  §  16),  March  2,  1895  (28 
Stat.  939,  c.  189),  June  10,  1896  (29  Stat  339, 
c.  398).  June  7,  1897  (30  Stat  84,  c.  3), 
and  June  28,  1898  (30  Stat  502,  c.  517, 
§  21),  is  a  special  tribunal,  vested  with 
judicial  power  to  hear  and  determine  the 
claims  of  all  applicants  to  it  for  citizen- 
ship In  the  Five  Nations  in  accordance  with 
the  provisions  of  these  acts  of  (Congress ;  and 
the  courts  have  no  Jurisdiction  to  correct 
Its  errors,  control  its  decisions,  review  or 
reverse  its  Judgments,  or  to  compel  it  to  make 
different  decisions  upon  tbene  questions." 
Under  the  act  of  Congress  of  July  1,  1902 


(82  Stet  pt  1,  p.  718,  C  1875.  i  22),  It  is 
provided:  "Exclusive  jurisdiction  is  hereby 
conferred  upon  the  Commission  to  the  Five 
Civilized  Tribes,  under  the  direction  of  the 
Secretary  of  the  Interior,  to  determine  all 
matters  relative  to  the  appraisement  and  al- 
lotment of  lands."  The  legislation  author- 
izing the  commission  to  determine  citizen- 
ship is  constitutional.  Stephens  v.  Chero- 
kee Nation,  174  U.  S.  446,  19  Sup.  Ct  722,  43 
L.  Ed.  1041.  In  19  Opinions  of  Attorney 
General,  281,  Attorney  General  Garland  said : 
It  is  a  familiar  rule  "that,  when  a  special 
tribunal  Is  authorized  to  hear  and  determine 
certain  matters,  its  decisions  within  the 
scope  of  its  authority  are  concluaive."  The 
following  authorltleB  in  support  of  the  doc- 
trine are  cited :  Vance  v.  Bnrbank,  101  U.  8. 
519,  25  L.  Ed.  929,  citing  Johnson  v.  Tows- 
ley,  18  Wall.  72,  20  L.  Ed.  485;  Warren  v. 
Van  Brunt,  19  Wall.  646,  22  L.  Ed.  219: 
Shepley  v.  Ck>wan,  91  U.  S.  830,  28  L.  Ed.  ^4 ; 
Moore  V.  Robbins,  96  U.  S.  531,  24  L.  Ed.  848 : 
Marqnez  v.  Frlsbie,  101  U.  S.  478,  25  I*  Ed. 
800;  Stephens  v.  Cherokee  Nation,  174  U.  8. 
44.'>.  19  Sup.  Ct.  722.  48  L.  Ed.  1041 :  Ch<>rokee 
Nation  T.  Hitchcock,  187  U.  8.  294,  23  Sup. 
Ct  115,  47  L.  Ed.  183:  United  States  v.  Cali- 
fornia ft  Oregon  Land  Co.,  148  U.  8.  81,  13 
Sup.  Ct.  468,  37  I/.  Ed.  854;  Aurora  Mining 
Co.  V.  85  Mining  Oo.  (CO  84  Fed.  815,  519. 
In  our  opinion  the  court  below  was  with- 
out Jurisdiction  to  entertain  this  case,  and  the 
Judgment  refusing  the  injunction  and  dis- 
missing the  complaint  is  therefore  affirmed. 

CLAYTON,    J.,    concurs.    RAYMOND.   C. 
J.,  not  participating. 


CLAMPITT    V.    UNITED   STATES. 

(Court  of  Appeals  of  Indian  Territory.    Oct  27, 

1906.) 

1.  CsiMiKAi.  Law— EvioENCE— Other  Criices. 

Where  defendant  and  his  mother  each 
owned  cattle  which  they  kept  on  premises  where 
they  resided,  on  a  prosecution  for  the  larceoj 
of  a  calf,  it  was  error  to  admit  evidence  that 
one  other  than  prosecutor  had  claimed  certain 
calves  found  on  the  premises,  and  that  defend- 
ant had  had  an  examination  charged  with  the 
theft  of  such  calves. 

2.  Same— Tbiai^Arqumbnt  of  Couhbei,. 

Id  a  prosecution  for  larceny  of  a  calf,  it 
was  prejudicial  error  for  the  prosecuting  at- 
torney to  argue  to  the  jury  that  defendant  shoald 
have  brought  a  civil  action  against  the  prosecut- 
ing witness  to  have  recovered  the  calf  in  contro- 
versy, where  he  made  no  claim  of  owncrsliip. 

3.  Same— Arrest    of   Judgment— Groc.nds— 
Statutes. 

Under  Mansf.  Dig.  {  2302  (  Ind.  T.  Ami. 
St  1899,  I  1645),  providing  that  the  only 
ground  upon  which  a  judgment  shall  be  arrested 
b  that  the  facts  stated  do  not  constitute  a 
public  offense,  a  motion  in  arrest  of  judgment 
on  the  ground  that  at  the  time  of  trial  and 
verdict  there  was  pending  a  former  indictment 
charging  the  same  offense  was  properly  over- 
ruled. 

[Ed.  Note. — For  cases  in  point,  see  voL  IS. 
cent  Dig.  Crlmtaal  I*w^^.^J^ 
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4.  Bamm — SsitTxircB — ^Timb. 

It  was  not  error  to  pass  sentence  on  de- 
fendant after  the  judgment  had  been'  suspended 
and  a  term  of  court  had  intervened  between 
the  order  of  suspension  and  the  term  *t  which 
judgment  was  rendered. 
a.  8aic»— Cbujo.  ahd  Uhusual  Pdnisument. 

Under  Mansf.  Die.  S  1628  (Ind.  T.  Ann. 
St  1899,  {  971),  proTiaing  that  every  one  steal- 
ing any  cattle  shall  be  guilty  of  a  felony  and 
imprisoned  at  hard  labor  not  less  than  one 
or  more  than  five  years,  a  sentence  for  two 
years  in  the  penitentiary  at  hard  labor 
on  conviction  of  the  larceny  of  a  calf  was  not 
the  impoaition  of  a  cruel  and  unasual  punish- 
ment. 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  W.  H.  H.  Clayton,  February 
29,   1904. 

Charles  Clampltt  was  convicted  of  larceny, 
and  he  appeals.    Reversed. 

AiH>ellaut  was  Indicted  in  the  Central  dis- 
trict of  Indian  Territory  on  October  11, 1902, 
and  charged  with  the  larceny  of  a  calf,  the 
property  of  C.  R.  Thompson.  For  this  of- 
fense he  was  tried  on  February  10,  1903, 
and  on  February  11,  1908,  the  Jury  found  a 
verdict  of  guilty  as  charged  In  the  indictment. 
On  February  17th  motion  for  a  new  trial  by 
defendant  was  overruled  and  exception  duly 
taken,  and"  on  Saturday,  February  2l8t,  sen- 
tence of  the  defendant  was  suspended  until 
the  succeeding  term  of  court  On  February 
29,  1904,  on  motion  of  the  United  States  at- 
torney, the  defendant  was  sentenced  to  two 
years  in  the  penitentiary  at  Ft.  Leavenworth, 
Kan.,  from  which  sentence  defendant  appeal- 
ed to  this  court. 

3.  Q.  Ralls,  for  appellant  J.  H.  Wllkins, 
U.  S.  Atty. 

OXLL.  J.  (after  stating  the  facts).  The 
first  assignment  of  error  is  as  follows :  "The 
court  erred  In  overruling  the  objection  of 
the  defendant  to  certain  evidence  offered  by 
the  prosecution,  and  in  permitting  the  evi- 
dence to  go  to  the  jury,  to  which  action  of 
the  court  the  defendant  duly  excepted."  The 
evldoice  shows  that  the  defendant  who 
was  a  married  man,  was  living  with  his 
mother  and  some  of  his  brothers  on  a  place 
aboat  five  miles  north  of  Coalgate,  and  that 
the  mother  of  the  boys  and  defendant  owned 
cattle  which  ran  In  and  about  the  place ;  they 
using  the  same  mark  or  brand,  except  that 
the  defendant  had  an  additional  brand  for 
the  cattle  claimed  by  him  to  that  of  the 
motber.  The  evidence  further  shows  that 
the  mother  of  defendant  claimed  the  calf 
he  is  diarged  with  stealing  in  this  case  as 
her  calf,  and  claimed  that  it  was  calved  upon 
the  place  from  one  of  her  cows ;  that  the  de- 
fendant had  been  arrested  and  taken  before 
the  commissioner  for  preliminary  examina- 
tion for  the  larceny  of  two  calves  belonging 
to  one  Plnmmer;  that  the  prosecuting  wit- 
ness, Cyrus  Thompson,  received  such  notice 
that  he  went  to  the  Clampltt  place  and  there 
found  the  calf  Involved  In  this  case,  and 


caused  the  arrest  of  the  defendant  for  Its 
larceny.  The  government,  over  the  objec- 
tion of  the  defendant,  was  allowed  by  the 
court  to  show  that  two  of  Plummer's  calves 
were  recovered  from  the  Clampltt  field  or 
pasture  a  day  or  two  before  the  defendant 
was. arrested  for  the  larceny  of  the  Thompson 
calf.  It  becomes  pertinent,  then,  to  examine 
whether  the  court  exceeded  the  rule  In  per- 
mitting evidence  to  go  to  the  jury  in  this 
case  showing  that  the  defendant  was  in  pos- 
session of  other  stolen  property  without 
showing,  also,  that  it  was  taken  about  the 
same  time  and  from  the  same  place  as  the 
property  he  was  alleged  to  have  stolen.  In 
Oxier  V.  United  States,  1  Ind.  T.  90,  38  S.  W. 
831,  this  court  says:  "It  is  true  that  the 
I)08ses8ion  of  other  stolen  property  by  a  de- 
fendant is  competent  in  evidence  against  him 
upon  a  trial  for  larceny,  when  it  connects  him 
with  the  transaction  of  which  he  stands  ac- 
cused, not  as  tending  to  prove  another  offense, 
but  that  one;  but  I>efore  such  testimony 
Is  admissible  it  must  be  shown  that  the  prop- 
erty in  his  possession  was  stolen  property. 
2  Bishop,  Criminal  Procedure,  750.  This  fact 
must  be  shown  by  legal  evidence."  Under 
the  evidence  In  the  case  there  was  no  proof 
whatever  offered  on  the  part  of  the  govern- 
ment that  the  two  calves  claimed  by  Pliunmer 
were  In  the  possession  of  the  defendant 
or  that  the  same  was  stolen  property.  The 
proof  shows  only  that  Plummer  claimed 
two  calves  found  on  the  place  occupied  by 
defendant's  mother,  himself,  and  brothers, 
and  that  defendant  had-  a  preliminary  ex- 
amination before  the  United  States  commis- 
sioner's court,  charged  with  their  theft 
There  Is  no  record  of  the  conviction,  nor 
even  that  the  defendant  was  held  to  the 
grand  jury  by  the  United  States  commission- 
er for  the  theft  of  Plummer's  calves. 

The  second  assignment  of  error  by  the  de- 
fendant is  that  "the  court  erred  in  refusing  to 
admonish  the  prosecuting  attorney  to  de- 
sist from  arguing  to  the  jury  that  a  civil  suit 
should  have  been  brought  by  the  defendant  to 
recover  the  calf  by  the  defendant  or  his 
mother  that  was  taken  from  him,  and  with 
which  defendant  is  charged  with  stealing, 
and  in  refusing  to  instruct  the  jury  In  that 
connection  that  a  judgment  in  a  civil  suit 
could  not  be  used  in  this  prosecution."  From 
the  testimony  in  the  action  the  mother  of 
the  defendant  claimed  to  own  the  calf  de- 
fendant is  charged  with  stealing,  and  that 
the  same  was  dropped  on  the  place  she  and 
her  sons  were  holding  together  from  a  cow 
owned  by  her.  Defendant,  nor  his  mother, 
nor  any  other  witness  ever  claimed  that  de- 
fendant owned  the  calf  he  Is  charged  with 
stealing,  nor  even  claimed  to  have  the  same 
In  his  possession.  In  the  argument  of  the 
United  States  attorney  "he  stated  to  the 
jury  that  the  defendant  should  have  brought 
a  civil  suit  against  the  prosecuting  wit- 
ness to  have  recovered  the  calf  In  controver- 
sy, and  that.  If  he  ^iid^^i^pught  such  suit, 
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he  could  hare  had  the  Issue  submitted  to  a 
Jury,  and  the  verdict  of  the  jury  would  have 
been  conclusive  of  the  right  as  to  the  calf." 
As  the  defendant  did  not  claim  this  calf,  he 
could  not  have  established  proof  of  owner- 
ship or  right  of  immediate  possession  there- 
to. Upon  the  objection  of  the  defendant  to 
the  use  of  such  argument  by  the  prosecuting 
attorney  the  court  should  have  admonished 
the  .Jury  that  such  contention  on  the  part  of 
the  United  States  attorney  was  without 
validity,  and  In  the  first  instance  should  have 
sustained  the  objection  of  the  defendant  to 
the  introduction  of  any  testimony  thereon. 
It  was  the  duty  of  the  prosecution  to  estab- 
lish by  evidence  beyond  a  reasonable  doubt 
the  guilt  of  defendant  of  the  larceny  of  the 
calf  in  controversy.  The  burden  was  not 
upon  the  defendant  to  first  establish  his  own- 
ership to  the  article  he  Is  charged  with  steal- 
ing by  a  dvll  action  in  order  to  defend  in 
a  criminal  prosecution,  and  for  the  court  to 
permit  such  argument  by  the  prosecuting  at- 
torney must  be  held  to  be  prejudicial  error. 

The  third  assignment  of  error  is  that  "the 
court  erred  in  overruling  the  defendant's  mo- 
tion in  arrest  of  judgment."  Section  2302, 
Mansf.  Dig.  (Ind.  T.  Ann.  St  1899,  g  1645), 
provides:  "The  only  ground  upon  which  a 
Judgment  shall  be  arrested  is  tliat  the  facts 
stated  in  the  indictment  do  not  constitute  a 
public  offense  within  the  Jurisdiction  of  the 
court."  The  motion  in  arrest  of  Judgment 
Interposed  by  defendant  is  "for  the  reason 
that  at  the  time  of  the  trial  and  verdict  of 
this  case  there  was  pending  and  undisposed 
of  a  former  indictment,  In  which  defendant 
was  charged  with  the  Identical  offense  with 
which  he  Is  charged  in  this  case,"  and,  second, 
that  the  indictment  in  this  action  does  not 
charge  facts  sufficient  in  law  on  which  to 
base  a  Judgment  The  first  ground  in  the 
motion  does  not  come  within  the  statute 
above  qnoted,  and  therefore  will  not  be  con- 
sidered. An  examination  of  the  indictment 
upon  the  second  ground,  in  the  opinion  of  the 
court,  shows  the  Indictment  to  state  suf- 
ficient facts  to  constitute  public  offense  with- 
in the  Jurisdiction  of  the  court  trying  the 
case. 

The  fifth  assignment  is  as  follows:  "The 
court  erred  in  passing  sentence  upon  the  de- 
fendant after  the  Judgment  had  been  sus- 
pended and  a  term  of  court  had  intervened 
between  the  order,  making  suspension,  and 
the  term  at  which  Judgment  was  rendered ; 
the  court  being  without  Jurisdiction  to  im- 
pose sentence."  There  is  no  merit  in  this 
assignment,  in  view  of  the  decision  in  Thur- 
man  v.  State,  54  Ark.  120,  15  S.  W.  84,  and 
cases  cited. 

The  sixth  specification  of  error  Is  as  fol- 
lows: "The  court  erred  in  imposing  upon 
the  defendant  cruel  and  unusual  punish- 
ment" The  sentence  of  the  court  was  for 
two  years  in  the  penitentiary  at  hard  labor. 
The  statute  (Mansf.  Dig.  g  1628  [Ind.  T. 
Ann.    St    1800.    ^   971])    provides:    "Every 


person  who  shall  steal  any  kind  of  cattle 
shall  be  guilty  of  a  felony,  and  upon  con- 
victioD  thereof  be  imprisoned  at  hard  labor 
in  the  penitentiary  for  any  time  not  less  than 
one  (1)  year  nor  more  than  five  (5)  years." 
Upon  this  assignment  of  error  we  must  hold 
that  the  punishment  named  in  the  sentence 
conforms  to  the  statute,  and  is  not  cruel  and 
unusual  punistunent 

The  fourth  assignment  of  error  Is  that 
"the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial." 

The  seventh  assignment  Is  that  "the  court 
erred  in  passing  Judgment  and  sentencing 
defendant,  for  the  reason  that  Indictment 
and  record  in  the  cause  were  insnfiicient'' 
In  the  opinion  of  this  court  tbnre  was  prej- 
udicial error  in  permitting  evidence  to  go 
to  the  Jury  with  reference  to  the  calves  be- 
longing to  Plummer,  found  on  the  Clampitt 
place,  without  proof  that  such  Plnmmer's 
calves  had  been  stolen.  There  was  further 
prejudicial  error  on  the  part  of  the  court 
in  not  admonishing  the  United  States  at- 
torney, and  taking  from  the  Jury  his  refer- 
ences to  there  being  necessity  on  the  part  of 
the  defendant  to  institute  a  civil  suit  to 
recover  the  calf  In  controversy  in  order  to 
establish  his  title  thereto,  and  the  court  up- 
on defendant's  motion  for  new  trial  should 
have  ordered  a  new  trial  In  the  cause. 

There  being  error  In  the  record,  the  cause 
is  reversed  and  remanded. 

TOWNSEND,  J.,  concurs.  RAYMOND,  C. 
J.,  not  participating. 


MISSOURI,  K.  ft  T.  RT.  CO.  ▼.  SMITH. 

(Court  of  Appeals  of  Indian  Territory.    Oct  27, 
1905.) 

1.  New  Tbiai/— Gbounds— Sufficiehot. 

SpeciScations,  in  a  motion  for  a  new  trial, 
that  the  court  erred  in  the  admission  of  evi- 
dence over  defendant's  objection,  that  the  court 
erred  in  refusing  to  admit  evidence  offered  by 
defendant,  that  the  court  erred  in  the  several 
instructions  given  to  the  jury  at  the  request 
of  plaintiff,  and  that  the  court  erred  in  refus- 
ing to  instruct  the  Jury  as  requested  by  de- 
fendant were  too  general  for  consideration. 

[Ed.  Note. — For  cases  in  point  see  voL  87, 
Cent  Dig.  New  Trial,  gS  256-258.] 

2.  Sake. 

Specifications  that  the  court  erred  in  re- 
fusing to  instruct  the  Jury  to  return  a  verdict 
for  defendant  and  that  the  verdict  was  excess- 
ive in  amount  was  not  sustained  by  the  evi- 
dence, and  was  contrary  to  law,  were  sufficient- 
ly specific. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  gg  260-262.1 
8.  Cabbiebs  —  Ejection   of    Passeitokbb  — 

Tendeb  of  Fabe. 
Plaintiff  surrendered  his  pass  to  defend- 
ant's conductor  and  received  a  hat  check  there- 
for. He  alighted  at  an  intervening  staticn. 
and  on  being  left  applied  to  the  station  agent 
who  told  him  that  the  conductor  of  the  sac- 
ceeding  train  would  carry  him.  Plaintiff  ex- 
plained the  situation  to  such  conductor,  who 
toolc  up  the  hat  check,  refused  to  carry  plaintiff 
without   paying  his   fare,   and,   plaiotiS   being 
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unable  to  pay  bis  fare,  tbe  conductor  stopped 
tbe  train  to  eject  plaintiff,  when  a  friend 
tendered  plaintiff's  fare,  wbicb  tbe  condnctor 
refused  to  receive,  and  ejected  plaintiff.  Held, 
that  the  conductor's  refusal  of  the  tender  was 
not  justified,  and  the  ejection  was  therefore 
wrongful. 

[Ed.   Note. — For  cases  in  point,   see  vol.  9, 
Gent.  Dig.  Carriers.  {!  1431-1438.] 
4.  Same— Measube  of  Damages. 

In  an  action  against  a  carrier  for  wrongful 
«jection  of  a  passenger,  plaintiff  is  entitled  to 
recover  comi>en8ation  for  loss  of  time,  bumili- 
iktion,  and  inconvenience  in  reaching  his  desti- 
nation, and  for  suffering  of  mind  and  body. 

[EJd.  Note. — For  cases  in  point,  see  vol.  9, 
•Cent.  Dig.  Oairiers,  H  1483-1489.] 

.6.  Same— I^OEsaiVENXss. 

Plaintiff,  who  was  a  cripple,  compelled  to 
walk  with  a  crutch,  was  unlawfully  ejected 
from  a  train  at  about  midnight,  and  compelled 
to  walk  six  or  seven  miles  to  bis  destination. 
Held,  that  a  verdict  for  $800  was  not  excessive. 
[EM.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  SS  1480,  1491.] 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Gill,  Feb.  16,  1904. 

Action  by  W.  M.  Smith  against  the  Mls- 
eoarl,  Kansas  Sc  Texas  Railway  Company. 
From  a  judgment  In  favor  of  plaintifl,  de- 
fendant appeals.    Affirmed. 

This  Is  an  action  for  damages  brought  by 
the  appellee  by  reason  of  being  ejected  from 
a  passenger  train  of  the  appellant  The 
complaint  alleges:  "That  on  the  22d  day  of 
August,  1903,  the  plaintiff  had  agreed  to  go 
to  work  for  the  said  defendant  company  as 
a  cook  for  a  gang  of  railroad  men,  who  were 
laying  steel  upon  the  road  of  said  defendant 
company,  and  was  furnished  transportation 
from  said  defendant  from  Atoka,  I.  T.,  to 
Adair,  L  T.,  for  the  purpose  of  taking  up 
his  employment  as  a  cook  for  said  defendant 
company.  That  on  said  day  tbe  plalntUt 
took  passage  on  the  train  of  said  defendant 
company  at  Atoka,  and  his  said  pass  was 
taken  up  by  the  condnctor  of  said  defendant 
company  at  Atoka,  and  a  check  punched  by 
said  conductor  of  said  defendant  company, 
showing  his  destination  to  be  Adair,  I.  T., 
and  placed  in  the  hatband  of  the  plalntUt 
by  said  condnctor  of  said  defendant  company. 
That  when  tbe  train  of  said  defendant  com- 
pany upon  which  the  plaintiff  was  traveling 
reached  the  station  of  Eufaula,  L  T.,  the 
plaintiff  got  off  of  said  train  to  get  some 
Jackets,  and,  the  train  pulling  out  sooner 
than  the  plaintiff  anticipated,  the  plaintiff 
got  left  at  said  station.  That  the  plaintiff 
made  known  these  facts  to  the  agent  of  said 
defendant  company  at  Eufaula,  and  that  said 
agent  told  the  plaintiff  to  get  on  the  next 
train  of  said  defendant  company  going  north 
and  passing  through  Adair,  I.  T.,  and  to  ex- 
plain these  facts  to  the  conductor  of  said  de- 
fendant company  in  charge  of  said  train  and 
that  he  was  satisfied  the  said  conductor 
would'  carry  the  plaintiff  to  bis  destination 
under  tbe  circumstances,  the  plaintiff  having 
tbe  check  punched  on  his  hat  placed  there  by 
the  conductor  of  the  train  on  which  he  had 


first  taken  passage.  That  the  plaintiff  board- 
ed the  next  train  of  said  defendant  company 
going  north  and  through  Adair,  I.  T.,  at 
Eufaula,  and  the  conductor  In  charge  of  said 
trajn  and  in  the  employ  of  said  defendant 
company  demanded  of  him  bis  ticket,  where- 
upon the  plaintiff  explained  the  circum- 
stances herein  related  to  said  conductor  in 
charge  of  the  train  of  the  said  defendant 
company,  and  said  condnctor  took  said  ticket 
out  of  the  hat  of  plaintiff  and  demanded  his 
fare,  telling  him  that  he  could  not  and  would 
not  carry  him,  unless  he  had  a  ticket  or  paid 
his  fare,  and  that  he  had  nothing  to  do  with 
the  fact  that  the  plaintiff  had  gotten  left  as 
he  stated.  That  the  plaintiff  told  the  con- 
ductor that  he  had  no  money,  and  the  con- 
ductor in  charge  of  the  train  of  said  defend- 
ant company  told  him  that  he  would  have  to 
get  off  and  reached  up  and  pulled  the  bell 
cord  to  stop  the  train.  That  before  said 
train  hbd  come  to  a  stop  George  Benge,  of 
Tahlequab,  I.  T.,  a  passenger  on  board  tbe 
train,  who  knew  the  plaintiff,  came  up  to  the 
conductor  and  told  him  that  he  knew  tbe 
plaintiff  and  that  he  was  all  right,  and  asked 
him  what  his  fare  was  from  Eufaula  to 
Adair,  and  upon  being  told  the  amount  of 
the  fare  tendered  to  the  conductor  in  the 
employ  of  said  defendant  company  tbe  full 
amount  of  said  fare  In  good  and  lawful 
money  of  the  United  States  of  America,  but 
said  conductor  refused  to  accept  said  fare, 
stating  that  be  bad  already  pulled  the  bell 
cord  to  put  tbe  plaintiff  off,  and  that  'B — 
G — ,  he  had  to  get  off,'  meaning  the  plaintiff. 
That  the  train  thereupon  came  to  a  stand- 
still between  the  stations  of  Choteau  and 
Pryor  Creek,  I.  T.,  about  six  or  seven  miles 
north  of  Choteau  and  nearer  to  Choteau 
than  any  other  station  on  the  line  of  said 
defendant  company's  railroad.  That  the 
plaintiff  was  wrongfully  and  unlawfully  and 
harshly  ejected  from  the  train  of  said  de- 
fendant company  by  said  conductor  In  charge 
thereof.  •  •  •"  The  answer  is  a  specific 
denial  of  each  of  the  allegations  of  the  com- 
plaint Trial  was  had,  resulting  in  a  ver- 
dict for  the  appellee  for  $800. 

Clifford  L.  Jackson,  for  appellant  Wilson 
&  Davis  and  W.  P.  Thompson,  for  appellee. 

CLAYTON,  J.  (after  stating  the  facts).  A 
motion  to  dismiss  the  appeal  herein,  on  the 
ground  that  the  motion  for  new  trial  filed  by 
appellant  in  the  court  below  falls  to  set  out 
In  detail  the  errors  relied  on,  has  been  filed 
and  submitted  with  the  cause.  The  motion 
for  new  trial  is  as  follows:  "First  That 
the  court  erred  In  the  admission  of  evi- 
dence over  the  objection  of  tbe  defendant, 
and  to  which  action  of  the  court  the  de- 
fendant duly  excepted.  Second.  That  the 
court  erred  in  refusing  to  admit  evidence 
offered  by  the  defendant,  and  to  which  action 
of  the  court  the  defendant  duly  excepted. 
Third.  That  the  court  erred  In  the  several 
instructions  given  to  the  Jury  at  the  request 
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of  the  plaintiff,  to  which  action  of  the  court 
the  defendant  duly  excepted.  Fourth.  That 
the  court  erred  in  refusing  to  Instruct  the 
Jury  to  return  a  yerdlct  for  the  defendant,  to 
which  action  of  the  court  the  defendant  duly 
excepted.  Fifth.  That  the  court  erred  In 
refusing  to  Instruct  the  Jury  as  requested  by 
the  defendant,  and  to  which  action  of  the 
court  the  defendant  duly  excepted.  Sixth. 
That  the  verdict  Is  excessive  in  amount. 
Seventh.  That  the  verdict  Is  not  sustained 
by  the  evidence.  Eighth.  That  the  verdict 
is  contrary  to  law."  While  the  first,  second, 
third,  and  fifth  grounds  of  the  motion  for 
new  trial  are  too  general  to  be  considered, 
the  others,  notably  the  fourth,  are  certainly 
specific.  The  motion  to  dismiss  the  appeal  is 
therefore  overruled. 

The  evidence  as  to  where  the  plaintiff 
boarded  the  train  of  defendant  is  conflicting. 
The  plaintiff  himself  testified  substantially 
as  alleged  in  the  complaint.  The  conductor 
of  the  defendant  testified  that  he  first  no- 
ticed the  plaintiff  after  bis  train  had  left 
the  station  of  Choteau,  which  is  some  70 
miles  north  of  Eufaula,  where  plaintiff 
claimed  to  have  boarded  the  train.  One  of 
the  witnesses  for  defendant  testified  positive- 
ly that  he  saw  the  plaintiff  board  the  train 
at  Choteau.  There  is,  however,  no  conflict  in 
the  testimony  as  to  what  occurred  at  the 
time  the  conductor  demanded  the  plaintiff's 
ticket  or  fare. 

Assuming  that  the  contention  of  plaintiff 
is  true,  that  he  had  been  furnished  with 
transportation  from  Atoka  to  Adair  on  a  pre- 
ceding train,  and  that  of  his  own  volition  he 
had  alighted  at  an  intermediate  station, 
Eufaula,  and  had  missed  that  train,  and  had 
boarded  the  next  train,  expecting  that  the 
<.-ontluctor  would  carry  him  to  his  destina- 
tion on  the  hat  check  that  had  been  given 
him  by  the  first  conductor,  did  the  court  err 
in  refusing  to  instruct  the  Jury  to  return  a 
verdict  for  the  defendant?  The  decisions  of 
the  highest  courts  of  the  various  states  are 
somewhat  conflicting  as  to  the  true  rule  to 
be  applied  in  cases  of  tliis  kind.  The  weight 
of  authority,  however,  establishes  the  prin- 
ciple that  where  a  passenger  has  been  un- 
able to  procure,  or,  after  procuring,  has  been 
deprived  of,  his  ticket,  through  the  fault  or 
negligence  of  the  carrier,  he  has  the  right  at 
any  time  before  actual  eviction  to  tender  and 
the  company  must  accept  bis  fare;  but,  if 
one  enter  a  railway  car  without  the  means 
of  transportation,  with  the  intention  of 
avoiding  the  payment  of  fare,  and  willfully 
refuse,  on  proper  demand,  to  do  so,  he  may 
then  be  ejected,  and  after  steps  have  been 
taken  looking  towards  his  removal  no  tender 
of  fare  will  be  sufllclent  to  render  the  com- 
pany liable  for  his  eviction.  Where,  how- 
ever, a  passenger  in  good  faith  tenders  trans- 
portation which  is  void,  and  there  has  been 
no  negligence  on  the  part  of  the  carrier,  and 
there  Is  no  willful  or  captious  refusal  on  the 


part  of  the  passenger  to  comply  with  the  law- 
ful demand  of  the  conductor  for  the  payment 
of  fare,  the  passenger  may  at  any  time  before 
actual  eviction,  or  some  one  for  him,  tender, 
and  the  company  must  accept,  the  fare. 
"The  question  has  frequently  arisen  in  re- 
cent cases  whether,  after  a  passenger  has 
refused  to  pay  the  fare  demanded  or  to  pro- 
duce his  ticket,  and  the  conductor  has  begun 
to  eject  him,  or  has  completely  ejected  him. 
the  passenger  may  then  tender  the  fare  or 
ticket  required  and  be  entitled  to  continue 
his  Journey  upon  that  train.  Upon  this  ques- 
tion the  cases  are  not  in  harmony,  but  the 
prevailing  rule,  and  the  one  supported  by  the 
better  reasons,  is  that,  even  though  be  may 
once  have  refused  to  pay  his  fare  or  show 
bis  ticket,  he  may  at  any  time  before  the 
process  of  eviction  is  begun  comply  with  the 
demand  and  continue  his  Journey  on  tliat 
train;  but,  where  he  so  refuses  and  persists 
In  his  refusal,  after  being  accorded  reasona- 
ble time  and  opportunity  to  comply,  until  the 
conductor  has  begun  the  process  of  ejection, 
either  by  stopping  the  train  or  applying 
force  to  the  passenger  when  necessary,  the 
passenger  thereupon  forfeits  his  rights  as  a 
passenger,  and  his  ejection  may  be  com- 
pleted, even  though  he  may  thereafter  tender 
the  performance  demanded."  Hutchinson  on 
Carriers  (2d  Ed.)  {  591a.  "According  to  the 
weight  of  authorll7  and  the  better  reason,  a 
passenger  who  has  persistently  refused  to 
pay  his  fare  or  produce  a  ticket  cannot  gain 
a  right  to  be  carried  and  make  the  expulsion 
imlawful  by  a  tender  of  the  fare  after  the 
conductor  has  begun  to  expel  him,  but  it  has 
been  held  that,  if  he  has  no  money,  another 
may  pay  his  fare  for  him  before  he  Is  ex- 
pelled." Elliott  on  Railroads,  vol.  4,  {  1037. 
According  to  the  contention  of  the  plain- 
tiff, he  had  been  told  by  the  agent  of  the 
company  at  Eufaula  that  the  conductor  woniti 
probably  carry  him  on  the  hat  check  which 
had  been  given  him  by  the  conductor  of  the 
preceding  train.  He  presented  this  hat  check 
to  the  conductor,  and  informed  him  of  tbe 
facts,  and  was  told  that  this  would  not  en- 
title bim  to  ride — that  he  would  have  to  pay- 
bis  fare.  The  plaintiff  informed  the  coo- 
dnctor  that  he  had  no  money,  and  was  told 
that  he  would  have  to  get  off.  The  con- 
ductor then  pulled  the  bell  cord  to  stop  tbe 
train,  and  started  with  the  plaintiff,  who 
made  no  resistance,  toward  the  door  of  tbe 
car.  Before  the  train  had  stopped  a  frleiKl 
of  plaintiff  offered  the  conductor  plaintiff's 
fare,  but  tbe  conductor  refused  to  accept  it. 
and  proceeded  with  the  ejection  of  plaintiff. 
There  was  nothing  willful  or  captious  in  tbo 
conduct  of  the  plaintiff.  He  tendered  ^rhat 
he,  as  claimed.  In  good  faith,  believed  to  be' 
transportation  which  would  be  accepted  by 
the  conductor.  Tbe  conductor  refused  to  ac- 
cept it,  and  the  plaintiff  peaceably  and  Quiet- 
ly started  to  comply  with  the  demand  of  tbe 
conductor  to  leave  the  train.    Thwe  was  no 
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resistance  ob  hla  part,  and  nothing  which 
Justified  the  condnctor  In  refusing  to  accept 
the  tender  of  the  fare  for  the  purpose  of  mak- 
ing an  example  of  the  plaintiff,  and  In  order 
to  preserve  peace  and  quiet  on  his  trains. 
The  case  of  L.  &  N.  B.  Co.  v.  Garrett,  8  Lea 
(Tenn.)  438,  41  Am.  Rep.  640,  is  very  like  the 
case  at  bar.  In  passing  upon  that  case,  the 
Supreme  Court  of  Tennessee  say :  "It  Is 
urged,  however,  and  cases  are  cited  tending 
to  support  the  position,  that  Immediately  on 
failure  to  comply  with  the  demand  of  the  con- 
ductor the  contract  was  broken  or  was  for- 
feited, and  the  right  of  the  carrier  was  com- 
plete to  eject  the  passenger,  regardless  of  a 
subsequent  offer  before  actual  ejection  to  pay 
either  by  himself  or  another  for  him.  To  this 
proposition  we  cannot  assent,  at  any  rate  in  a 
case  like  the  present  Here  was  no  captious 
objection  or  refusal  to  pay  or  comply  with  a 
reasonable  regulation  of  the  carrier,  such  as 
the  cases  of  refusal  to  give  up  ticket  on  re- 
ceiving a  check  or  to  exhibit  ticket  or  the 
like  as  In  the  cases  referred  to.  On  the  con- 
trary, it  was  only  an  inability  to  meet  the  de- 
mand for  the  fare  arising  out  of  Innocent 
mistake  or  ignorance."  To  the  same  effect 
are  T.  ft  P.  R.  Co.  v.  Bond,  62  Tex.  442,  50 
Am.  Rep.  532 ;  L.  N.  &  G.  S.  R.  Co.  v.  Harris, 
42  Am.  Rep.  668;  A.,  T.  &  S.  F.  R.  Co.  v. 
Dwelle  (Kan.  Sup.)  24  Pac.  504 ;  Pease  v.  D., 
L.  &  W.  B.  Co.  (N.  Y.)  5  N.  E.  37,  54  Am.  Rep. 
609;  Thompson  on  Carriers,  i  640.  We  find 
no  error  In  the  action  of  the  court  In  refusing 
to  Instruct  the  Jury  to  return  a  verdict  for  the 
defendant 

Complaint  Is  made  as  to  the  correctness  of 
the  court's  charge  as  follows :  "The  court  in- 
structs the  jury  that  If  they  find  from  the  evi- 
dence that  before  the  train  was  stopped  some 
other  person  or  persons  offered  to  pay  the 
fare  of  the  plaintiff,  due  to  defendant  to  the 
conductor  in  charge  of  the  train  of  the  de- 
fendant company,  that  said  fare  so  offered 
cannot  be  refused,,  no  matter  who  makes  it, 
and  yon  should  find  for  the  plaintiff  and 
against  the  defendant"  If  there  had  been  any 
proof  as  to  a  willful  or  violent  refusal  to  pay 
fare,  this  instruction  would  not  state  the  law 
correctly;  for  It  is  the  law  that  a  passenger 


cannot  stubbornly  refuse  to  pay  and  put  the 
carrier  to  the  trouble  and  inconvenience  of 
stopping  its  trains,  and  then  attempt  to  rem- 
state  himself  by  a  tender  of  the  fare.  But 
the  defendant's  testimony  clearly  establishes 
the  fact  that,  when  the  plaintiff  was  told 
that  the  hat  check  which  he  offered  could  not 
be  honored,  he  quietly  submitted  to  the  re- 
quest of  the  conductor  to  leave  the  train,  and 
the  conductor  gave  as  his  reason  for  refusing 
the  fare  tendered  by  the  other  passenger  that 
the  plaintiff  was  a  bum  and  he  Intended  to 
make  an  example  of  him.  In  the  light  of  this, 
testimony,  the  refusal  to  accept  the  fare,  ten- 
dered admittedly  before  the  train  had  stopped, 
was  wrongful,  and  the  failure  of  the  court  to- 
instruct  the  Jury  that  If  the  plaintiff  willfully 
and  captiously  refused  to  pay,  etc.,  was  not 
error,  as  there  was  no  evidence  on  which  suchi 
an  instruction  could  have  been  based. 

Exception  Is  taken  to  the  charge  of  the 
court  as  to  the  measure  of  damages.-  We- 
think  the  issue  was  properly  submitted.  Tbe- 
Jury  were  Instructed  to  aliow  nothing  but 
compensatory  damages,  and  were  told  that 
they  should  compensate  him  for  loss  of  time, 
humiliation,  and  Inconvenience  In  reaching  his. 
destination,  and  suffering  In  mind  and  body. 
These  are  proper  elements  of  damage.  St. 
L.  &  S.  F.  R.  Co.  V.  Brown,  62  Ark.  254,  36  S.. 
W.  225. 

It  Is  urged  that  the  verdict  Is  excessive. 
The  verdict  was  for  $800.  It  is  the  well- 
established  rule  that  a  verdict  will  not  be- 
disturbed  on  this  ground,  unless  It  Is  so  large- 
as  to  shock  the  sense  of  Justice.  Consider- 
ing that  the  plaintiff,  a  cripple,  compelled  to- 
walk  with  a  crutch,  was  unlawfully  ejected' 
from  a  train  at  about  midnight,  and  com- 
pelled to  walk  six  or  seven  miles  to  his  desti- 
nation, and  considering  that  he  was  entitled 
to  be  paid  for  his  humiliation  in  being  ejected' 
from  the  train,  we  do  not  see  anything  grossly 
excessive  In  the  verdict 

Finding  no  errors,  the  Judgment  of  the- 
court  below  Is  affirmed. 


TOWNSEND,  J.,  concurs. 
J.,  not  participating. 


RAYMOND,  Ct. 
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JOHNSON  et  al.  ▼.  CITY  OF  FULTON, 
^urt  of  Appeals  ot  Kentucky.    Dec.  8,  1905.) 

1.  Statutes— Special  Laws— Regulation  oi' 

COUBTS. 

A  statute  providing  that,  in  all  connties 
having  a  town  not  larger  than  the  fourth  class 
and  containing  a  population  larger  than  the 
county  seat  and  over  17  miles  therefrom,  the 
circuit  court  shall  be  held  alternately  in  the 
county  seat  and  the  larger  town,  is  not  violative 
of  Const  S  59,  prohibiting  special  legislation. 

2.  Same— Subjects  and  Titles— CotraTB. 

The  statute  is  not  violative  of  Const.  {  61, 
providing  that  an  act  shall  relate  to  only  one 
subject,  which  shall  be  expressed  in  the  title. 

3.  Courts— DiSTBiCT    Coubt— Whxbe   to   be 
Held— Statutes. 

The  statute  is  not  violative  of  Const  S  64, 
providing  that  the  county  seat  of  a  county  shall 
not  be  moved  except  on  a  certain  vote. 

4.  Same. 

Const.  $  162,  forbids  a  municipality  from 
paying  any  claim  credited  against  it  under  any 
agreement  or  contract  made  without  express 
authority  of  law.  Section  179  forbids  a  munici- 
pality lending  its  credit  or  appropriating  any 
money  to  any  corooration-  association,  or  in- 
dividual. Section  156  provides  that  the  Liegisla- 
ture  may  by  general  law  regulate  the  powers  of 
the  municipality.  Held,  that  a  statute  provid- 
ing that,  in  all  counties  having  a  town  not  lar- 
ger than  the  fourth  class  and  containing  a  popu- 
lation greater  than  the  county  seat  and  situated 
over  17  miles  therefrom,  the  circuit  court  shall 
be  held  alternately  in  each  town,  the  expense  of 
furnishing  a  jail  and  court  room  In  the  larger 
town  to  be  borne  by  it  does  not  violate  sections 
162  and  179. 

Appeal  from  Circuit  Court,  Fulton  County. 

"To  be  officially  reported." 

Action  by  W.  C.  Johnson  and  others 
against  the  city  of  Fulton  to  enjoin  the  au- 
thorities from  appropriating  revenues  to 
build  a  courtroom  and  Jail.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiflis  ap- 
peal.   A£9rmed. 

Hazelrigg,  Ohenault  &  Hazelrigg,  B.  F. 
Davis,  and  Sbelbourne  &  Kane,  for  ap- 
pellants. Robbins  &  Thomas,  Jno.  W.  Rod- 
man, Ed  Thomas,  Herbert  Carr,  Frank 
CalT,  and  H.  T.  Smith,  for  appellee. 

H0B8ON,    0.   J.    The   last   General    Ab- 
sembly  passed  the  following  statute: 
"An  act  to  regulate  the  holding  of  circuit 
courts  in   counties  in  which  there  are 
towns    over    seventeen    miles    from    the 
county  seat,  and  having  a  larger  popula- 
tion than  the  county  seat. 
"Be  it  enacted  by  the  General  Assembly 
of  the  Commonwealth  of  Kentucky: 

"Section  1.  That,  In  all  counties  hi  the 
state  having  a  town  not  larger  than  the 
fourth  class,  and  containing  a  population 
larger  than  that  of  the  county  seat  accord- 
ing to  the  federal  enumeration,  1900,  and 
situated  over  seventeen  miles  from  the  coun- 
ty seat  the  circuit  court  for  each  of  said 
counties  shall  be  held  alternately  so  as  to 
divide  the  time  between  the  county  seat 
and  the  larger  town  as  the  business  may 
require.  The  first  part  of  each  term  as  now 
provided  by  law  to  be  held  at  the  count7 


seat,  and  the  other  part  of  the  term  to  be 
held  at  the  larger  toMrn. 

"Sec.  2.  And  all  civil  cases  arising  in  each 
of  said  the  county  seat,  and  those  cases 
where  the  first  named  defendant  resides 
nearest  to  the  said  larger  town  shall  be  tried 
at  the  court  held  at  the  larger  town. 

"Sec.  8.  All  criminal  cases  arising  in  each 
of  said  courts,  shall  be  tried  In  the  court 
hMd  at  the  town  situated  nearest  to  the 
plac0  where  the  offense  was  committed: 
Provided,  that  the  expense  of  furnishing 
a  court  room  and  prison  at  said  larger  town 
shall  be  borne  by  the  larger  town,  as  well 
as  the  expense  of  securing  a  vault  and  de- 
pository for  books  and  papers  pertaining  to 
the  records  of  the  circuit  court  of  such  coun- 
ty, and  any  other  expense  pertaining  to  the 
moving  of  records  and 'holding  of  said  court 
at  the  larger  town  without  expense  to  the 
county." 

Acts  1904,  p.  43,  c  11. 

The  town  of  Hickman,  in  Fulton  county, 
is  a  town  of  the  fifth  class,  and  is  the  cotm- 
ty  seat  The  clly  of  Fulton  is  a  city  of  the 
fourth  class  located  more  than  17  miles 
from  Hickman,  and  has  a  larg^  population 
than  Hickman.  After  the  act  became 
effective  the  city  of  Fulton  began  to  boUd 
a  courtroom  and  Jail  for  the  purpose  of  hav- 
ing circuit  courts  held  there  under  the  act 
Thereupon  appellants,  who  are  taxpayers  of 
the  city,  brought  this  suit  to  enjoin  the 
municipal  authorities  from  appropriating  its 
revenues  for  this  pnrix>se,  upon  the  ground 
that  the  act  is  unconstitutional  and  that  the 
city  has  not  authority  to  Incur  the  expenses 
referred  to.  The  circuit  court  dismissed  the 
petition,  and  they  appeal. 

It  Is  Insisted  for  appellants  that  the  act 
is  in  violation  of  section  51  of  the  Constitu- 
tion, which  requires  that  an  act  shall  relate 
to  only  one  subject  and  that  this  shall  be 
expressed  in  the  title;  that  It  is  in  violation 
of  section  59  of  the  Constitution,  forbidding 
special  legislation;  that  it  is  in  violation  of 
section  64  of  the  Constitution,  providing 
that  the  county  seat  of  a  county  shall  not 
be  moved  except  upon  a  vote  of  two-tliirda 
of  the  legal  voters  of  the  county  voting  at 
an  election  on  that  question;  and  tliat  ao- 
der  sections  162  and  179  of  the  Constitution 
the  city  of  Fulton  cannot  use  its  funds  for 
the  purposes  named.  We  are  unable  to  see 
that  any  of  these  objections  are  maintain- 
able. The  subject  expressed  in  the  title  ot 
the  act  is  the  holding  of  circuit  courts  In 
counties  in  which  there  are  towns  more  than 
17  miles  from  the  county  seat  having  a 
larger  population  than  the  county  seat. 
Everything  in  the  act  relates  to  this  sub- 
ject The  expense  of  holding  the  court  is 
germane  to  the  subject  expressed  in  the 
tiUe  of  the  act  See  Jacobs  r.  L.  &  K.  R. 
R.  Co.,  10  Bush,  263;  Bierley  r.  Turnpike 
Co.,  29  S.  W.  874, 17  Ky.  I.«w  Rep.  36;  Rnm- 
bley  V.  Hall,  64  S.  W.  ^21  Ky.  Law   S^f^ 
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The  act  la  not  spedal  legislation  within 
the  meaning  of  section  B8  of  the  Constitu- 
tion. It  applies  to  all  counties  In  the  state 
coming  within  the  purview  of  its  provi- 
sions. The  fact.  If  it  be  a  fact,  that  only 
one  county  in  the  state  now  falls  within  its 
provisions,  is  immaterial.  There  Is  now  but 
one  city  of  the  first  class  in  the  state,  and 
probably  will  not  be  for  years.  Common- 
wealth v.  Taylor,  101  Ky.  325,  41  S.  W.  11. 
It  is  unnecessary  for  us  to  determine  wheth- 
er the  act  would  apply  to  the  town  of  Cor- 
bin.  In  Whitley  county,  or  the  town  of 
Grand  Rivers,  in  Livingston  county,  or  to 
any  other  town  in  the  state.  Whenever 
any  town  comes  within  the  provisions  of 
the  act,  it  may  take  advantage  of  it,  and  it 
may  be  that  the  act  will  eventually  be 
applicable  to  quite  a  number  of  towns. 

The  act  does  not  change  the  county  seat 
of  the  county.  That  remains  at  Hickman 
as  heretofore.  The  act  simply  allows  the 
circuit  court  to  be  held  at  a  place  other  than 
the  county  seat  a  part  of  the  time.  Such 
legislation  has  been  in  force  in  other  coun- 
ties of  the  state  for  a  long  time  (see  Ky. 
St.  1903,  {  980),  and  It  Is  simply  designed  to 
secure  public  convenience.  Section  64  of 
the  Constitution  refers  to  the  removal  of 
the  county  seat  from  one  place  to  another, 
and  was  designed  to  prevent  the  struggles 
that  frequently  went  on  over  this  question 
when  a  majority  vote  merely  was  sufiSdent 
to  move  the  county  seat. 

Section  162  of  the  Constitution  forbids  a 
municipality  from  paying  any  claim  created 
against  it  under  any  agreement  or  contract 
made  without  express  authority  of  law,  and 
section  179  forbids  a  municipality  lending 
Its  credit  or  appropriating  any  money  to  any 
corporation,  association,  or  individual.  But 
these  sections  of  the  Constitution  must  be 
read  in  connection  with  section  156,  which 
provides  that  the  Legislature  may  by  general 
law  regulate  the  powers  of  the  municipalities 
of  the  state.  The  Legislature  has  the  au- 
thority to  allow  a  dty  to  incur  a  liability  of 
this  sort  for  the  reason  that  under  a  state 
Constitution  the  General  Assembly  has  all 
power  except  such  as  is  in  fact  taken  from  It 
by  the  Constitution. 

Judgment  affirmed. 


BOURNE  V.  SALIN  et  al. 
(Court  of  Appeals  of  Kentacky.    Dec.  6,  1905.) 

Apfeai. — Review  of  Facts — CoircLusivEnxss 

OF  Fisomos. 

Great  weight  Is  ordinarily  ciyen  to  the 
finding  of  the  chancellor  as  to  the  facts,  and 
•acta  findins,  when  anthorized  by  the  evidence, 
will  not  be  distorbed  on  appeal. 

[Ed.   Note. — For  cases  in   point   see  vol.  8, 
Cent.  Dig.  Appeal  and  Brror,  {§  3970-3978.] 

Appeal  from  Circuit  Court,  Owen  County. 
"Not  to  be  officially  reported." 
Action  by  J.  M.  Bourne  against  M.  B.  Sa- 
88  8.  W.— 43 


lln  and  others.    From  a  Judgment  of  dis- 
missal,' plaintiff  appeals.    Affirmed. 

Moody  &  Bourne,  for  appellant  James  H. 
Settle,  for  appellees. 

BARKER,  J.  The  appellant,  J.  M.  Bourne, 
is  the  maternal  uncle  of  the  appellees,  E.  M. 
Salin,  M.  B.  Salln,  and  W.  B.  Salln.  E.  M. 
Salin  had,  prior  to  the  transactions  out  of 
which  grew  this  litigation,  been  the  master 
commissioner  of  the  Owen  circuit  court,  with 
J.  M.  Bourne  as  one  of  his  sureties.  As 
such  surety.  Bourne  had  t)een  required  to, 
and  did,  pay  for  bis  nephew  some  $1,600  in 
order  to  make  good  a  misappropriation  by 
his  principal  of  money  whicb  came  ,to  his 
hands  as  a  public  official.  M.  B.  Salin  and 
W.  B.  Salln  had,  prior  to  this  litigation,  pur- 
chased the  interest  of  their  brother,  E.  M. 
Salln,  in  their  father's  estate  for  the  sum 
of  11,500,  and  as  part  payment  therefor  ex- 
ecuted and  delivered  to  him  their  promissory 
note  for  $1,000,  secured  by  a  lien  on  the  real 
estate  sold.  This  note  E.  M,  Salln  had 
pledged  with  Virginia  Thornton  to  secure 
the  payment  of  his  own  note  for  |216,  which 
he  had  delivered  to  her  for  borrowed  money. 
Appellant,  learning  of  these  facts,  went  to 
the  creditor  of  his  nephew,  paid  off  the  note 
she  held  for  $216,  and  obtained  possession 
of  the  Hen  note  for  $1,000,  which  bad  been 
deposited  as  collateral.  With  the  $1,000  note 
in  his  possession,  which,  up  to  this  time  had 
not  l)een  Indorsed  by  the  payee,  B.  M.  Salln, 
Bourne  found  bis  nephew,  took  him  into  a 
room  alone,  and  there  In  a  very  firm  manner 
demanded  of  him  that  he  indorse  the  note  by 
writing  his  name  across  the  back  thereof. 
Salin  undertook  to  make  some  sort  of  ex- 
planation, which  his  uncle  refused  to  hear, 
and  reiterated  bis  demand  with,  to  say  the 
least,  a  great  show  of  firmness  and  deter- 
mination. Whereupon  his  nephew  Indorsed 
the  note  as  requested.  Having  secured  the 
indorsement  of  the  payee,  the  appellant  in- 
stituted this  action  against  all  of  his  nephews, 
claiming  to  be  the  owner  and  holder  of  it, 
and  praying  for  judgment  against  them  for 
$1,000,  with  Interest,  and  for  an  enforcement 
of  the  vendor's  lien  by  which  It  was  secured. 
The  answer,  by  way  of  defense,  pleaded  (1) 
that  the  note  bad  been  fully  paid  off  and  dis- 
charged prior  to  the  time  It  came  into  the 
hands  of  the  appellant,  and  (2)  that  the 
Indorsement  of  B.  M.  Salln  was  obtained  by 
duress.  Upon  the  trial  the  chancellor  dis- 
missed the  petition,  of  which  appellant  com- 
plains. 

The  Issues  presented  are  wholly  of  fact, 
and  a  careful  examination  of  the  evidence 
convinces  us  that  the  judgment  is  correct 
Great  weight  is  ordinarily  given  to  the  Judg- 
ment of  the  chancellor  as  to  the  facts;  but 
without  reference  to  this  reasonable  rule,  we 
do  not  well  see  bow,  from  the  testimony, 
the  conclusion  can  be  avoided  that  the  payors 
of  the  note  sued  on  had  fully  discharged 
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It  before  it  came  to  the  hands  of  the  appel- 
lant, and  that  he  took  this  long  overdue 
paper,  at  best,  subject  to  such  equities  as 
existed  between  them  and  the  payee.  While 
vre  are  not  so  sure  that  the  Indorsement  was 
secured  by  duress,  there  was  evidence  upon 
which  such  a  conclusion  could  be  reasonably 
predicated,  and,  as  said  before,  we  will  not 
disturb  the  finding  of  the  chancellor  as  to 
the  facts. 
Judgment  affirmed. 


COVINGTON  &  O.  BRIDGE  CO.  y.  SMITH. 
(Court  of  Appeals  of  Kentucky.    Dec.  1,  1905.) 

1.  Appiai.  — FoBMEB  Appeal  — Law  of  the 
Cabb. 

Where,  on  a  prior  appeal,  it  was  held  that 
there  was  no  error  in  the  record,  except  in  the 
formation  of  the  jury,  the  decision  became  the 
law  of  the  case  as  to  the  propriety  and  cor- 
rectness of  the  instructions. 

2.  DAMAOEa— Pkbsokai.  Irjubibs— Exgxssive- 

DESS. 

Plaintiff,  a  tobacco  stemmer,  who  was  earn- 
ing $1.25  a  day,  was  injured  by  defendant's 
negligence.  Some  of  the  fingers  of  her  hand 
were  so  stiffened  that  she  was  permanently  in- 
capacitated from  following  her  vocation  and 
she  was  unable  to  earn  much  at  any  other  work. 
Her  injuries  were  painful,  and  the  use  of  her 
hand  was  of  little  value  for  many  purposes. 
Held,  that  a  verdict  in  her  favor  for  $1,000  was 
not  so  excessive  as  to  indicate  passion  or  preju- 
dice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  §§  368,  386,  300.] 

3.  TBI AL— Misconduct  op  CouwsEii— Cubing 
Ebbok. 

Where  plaintiff's  counsel  withdraw  a  state- 
ment, made  to  the  jury  in  his  concluding  argu- 
ment, which  was  outside  the  record,  on  ob- 
jection being  made  and  the  court  charged  that 
the  jury  must  not  consider  it  In  any  way,  the 
error  was  cured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  316.] 

Appeal  from  Clrcnlt  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Jennie  Smith  against  the  Cov- 
ington &  Ondnnatl  Bridge  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

S.  D.  Rouse,  for  appellant.  B.  F.  Grazl- 
anl,  for  appellee. 

HOBSON,  C.  J.  Appellee,  Jennie  Smith, 
while  walking  over  appellant's  bridge,  slip- 
ped on  the  Ice  and  fell,  breaking  her  arm. 
She  Instituted  this  action  to  recover  for  her 
Injuries.  Trial  was  had,  which  resulted  in 
a  verdict  In  her  favor  for  $400.  The  bridge 
coihpany  appealed,  and  It  was  held  on  the 
appeal  that  the  only  error  In  the  record  was 
that  of  the  formation  of  the  jury.  For  this 
error  alona  the  Judgment  was  reversed  and 


cause  remanded  for  a  new  trial.  See  Cov- 
ington &  Cincinnati  Bridge  Co.  ▼.  Smith,  80 
S.  W.  440,  25  Ky.  Law  Rep.  2292.  On  the 
return  of  the  case  to  the  circuit  court  it  was 
tried  again  under  the  same  evidence  and  in- 
structions, except  that,  some  time  having 
elapsed,  then,  since  the  injury,  the  proof 
was  clearer  as  to  its  permanency.  The  Jary 
returned  a  verdict  for  $1,000  In  her  favor,  ou 
which  judgment  was  entered,  and  the  bridge 
company  again  appeals. 

The  opinion  on  the  last  appeal  Is  the  law 
of  the  case,  and,  it  being  then  held  that  there 
was  no  error  in  the  record,  except  in  the 
formation  of  the  Jury,  all  questions  as  to  the 
propriety  of  the  instructions  of  the  court  to 
the  Jury  are  concluded  by  the  opinion  of  the 
court  on  that  appeal.  It  is  insisted  for  the 
appellant  that  the  verdict  is  palpably  excess- 
ive, the  result  of  passion  and  prejudice  on 
the  part  of  the  jury.  The  evidence  shows 
thht  the  plaintiff  by  trade  was  a  tobacco 
stemmer,  earning  $1.25  a  day:  that  by  rea- 
son of  her  injury  some  of  the  fingers  of  her 
hands  are  stiffened  to  such  an  extent  as  to 
unfit  her  permanently  for  following  the  busi- 
ness of  a  tobacco  stemmer  and  to  require 
her  to  abandon  It.  The  proof  also  shows 
that  she  has  not  been  able  to  do  mncb  at 
any  other  business  or  work,  that  her  Injuries 
were  very  painful,  and  that  the  nse  of  this 
band  is  for  many  purposes  of  little  value. 
Under  the  facts  we  cannot  say  that  there  Is 
anything  In  the  evidence  indicating  passion 
or  prejudice  on  the  part  of  the  Jniy. 

It  is  also  insisted  that  there  was  miscon- 
duct on  the  part  of  the  plaintiff's  -attorney 
in  saying  to  the  jury  In  his  concluding  argu- 
ment that  he  passed  over  the  bridge  every 
day  and  he  knew  there  was  ice  where  the 
plaintiff  fell.  Appellant's  attorney  objected 
to  this  statement,  and  the  attorney  at  once 
withdrew  It;  the  court  charging  the  Jury 
that  they  must  not  consider  it  in  any  way. 
We  must  presume  that  the  Jury  obeyed 
the  admonition  of  the  court,  for  they  cer- 
tainly understood  that  they  were  to  try  the 
case  under  the  evidence,  and  not  under  the 
statements  of  counsel.  It  appears  from  the 
affidavit  of  the  attorney  that  he  made  the 
statement  In  response  to  something  which 
he  understood  the  lawyer  for  the  defendant 
to  say  In  the  preceding  argument,  and  thnt 
he  would  not,  but  for  this,  have  gone  out  uf 
the  record.  But,  however  this  may  be,  when 
the  statement  was  withdrawn  and  the  Jury 
were  admonished  by  the  court  not  to  con 
sider  it  for  any  pnrpoae,  no  gronnd  for  re- 
versal of  the  Judgment  exists. 

Judgment  affirmed. 


Digitized  by 


Google 


KyJ 


SOUTHEBN  BY.  CO.  IN  KENTUCKY  v.  GODDARD. 


675 


SOUTHBRN  RT.  CO.  IN  KENTUCKY  v. 
OODDARD. 

(Court  of  Appeaii  of  Kentucky.    Nov.  29, 1905.) 

1.  Raiuioads— Irjubieb  to  Pbbsors  abottt 
Cabs— Rights  or  Shipfeb. 

Where  a  contract  for  the  shipment  of 
horses  made  it  the  duty  of  the  shipper  to  load 
the  horses  on  the  car,  and  a  cbnte  was  erected 
for  that  purpose,  the  act  of  the  shipper  in  going 
upon  the  railroad's  traclc  and  around  the  car 
at  other  places  than  where  the  chute  was  erect- 
ed, in  seeing  to  the  loading  of  the  horses  and 
their  harness,  did  not  render  him  a  trespasser, 
nor  constitute  negligence  per  se. 

2.  Sams— CoNTBiBUTOBT  Neolioekce. 

A  shipper,  engaged  in  loading  horses  on  a 
car,  is  bound,  in  going  about  the  premises  of 
the  railroad,  to  use  orainary  care  for  liis  own 
safety,  but  need  not  anticipate  danger. 

[Ed.   Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  8  895.] 

3.  Same— Neolioence  or  Raiuioad. 

Where  a  railroad  maintains  a  ditch  on  its 
premises,  about  or  near  which  a  shipper,  who 
has  no  knowledge  of  its  presence,  might  have 
occasion  to  go  in  loading  his  stock  at  night,  and 
negligently  fails  to  guard  the  ditch  with  a  bar- 
rier or  provide  signal  lights  to  prevent  persons 
from  falling  therein,  it  is  liable  for  damages  to 
a  shipper  who  is  injured  thereby. 

4.  Saice. 

A  railroad,  which  maintains  a  ditch  on  its 
premises  at  a  place  where  a  shipper  is  entitled 
to  go,  which  ditch  is  dangerous  when  concealed 
by  the  darkness,  because  not  guarded  with  a 
railing,  should  notify  the  shii^er  of  the  danger. 

5.  Trial  —  DiBEcnoH    or   Vebdict  — When 
Pbofeb. 

A  peremptory  instruction  for  defendant  is 
only  proper  when,  after  admitting  every  fact 
proven  by  plaintiff's  evidence  to  be  true,  as  well 
as  all  reasonable  inferences  that  can  bs  drawn 
therefrom,  plaintiff  has  failed  to  eetaklish  bis 


[Kd.  Note. — For  cases  in  point,  see  vol.  ^ 
Cent.  Dig.  Trial,  IS  381-389.] 

6.  Raiiaoads— Loading  or  Live  Stock— In- 
jttbt  to    Shipfeb— Contbibutoby    Nequ- 

OENCE. 

Whether  a  shipper,  who  was  injured  by 
falling  in  an  unguarded  ditch  on  the  railroad's 
premises  while  going  about  the  premises  in 
loading  horses  on  a  car  in  the  nighttime,  was 
guilty  of  contributory  negligence,  held,  under 
the  evidence,  a  question  for  the  jury. 

7.  Same— Neoligekce  or  Railboad. 

Whether  the  ditch  made  the  railroad's 
premises  dangerous,  and  whether  the  railroad 
was  guilty  of  negligence  in  failing  to  guard  it 
with  a  ralluig  or  other  contrivance,  Mia,  under 
the  evidence,  a  question  for  the  Jury. 

8.  Witnesses  —  Contbadiction  —  Pabtt'8 
Oww  Witness. 

Under  Civ.  Code  Prac.  |  006,  providing 
that  the  jparty  producing  a  witness  may  con- 
tradict him  by  other  evidence,  plaintiff  may 
contradict  testimony  of  his  own  witness, 
brought  out  by  defendant's  counsel  on  cross- 
examination  and  to  plaintiff's  surprise. 

[Ed.  Note. — For  cases  in  point,  see  voL  6D, 
Cent.  Dig.  Witnesses,  H  1268,  1270.] 

9.  Damages  —  Exemflabt  Damages  —  Qtnts- 

TION   rOB  COVBT. 

Whether  there  is  any  evidence  in  a  given 
case  to  justify  the  assessment  by  the  Jury  of 
exemplary  damages  is  a  question  for  the  de- 
termination of  the  court. 

[Ed.  Note. — For  cases  in  iioint,  see  toL  16, 
Cent.  Dig.  Damages,  8  20S.} 


10.  Same— Right  to  Exemfi.abt  Damacj:s. 
A  shipper,  who  was  injured  while  engaged 

In  loading  horses  upon  a  car  bv  falling  into  an 
unguarded  ditch  on  the  railroad's  premises,  was 
entitled  to  recover  only  actual  damages,  and 
could  not  recover  exemplary  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {  200.] 

11.  Same— Pebsonai.  Irjubixs— Measube  or 
Damages. 

Compensatory  damages  for  personal  in- 
juries is  such  sum  as  will  reasonably  and  fairly 
compensate  the  injured  person  for  bis  mental 
and  physical  suffering,  the  necessary  and  rea- 
sonable expense  of  medical  bills  incurred  J{y 
him,  and  the  permanent  impairment  of  Ss 
ability  to  earn  money,  so  far  as  they  are  direct- 
ly caused  by  the  negligent  acts  complained  of. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  88  222-259.] 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially  reported." 

Action  by  R.  E.  Goddard  against  the  South- 
em  Railway  Company  in  Kentucky.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Humphrey,  Hines  &  Humphrey  and  E.  H. 
Oaither,  for  appellant  J.  F.  Vanarsdall 
and  J.  T.  Wilson,  for  appellee. 

SETTLE,  J.  Appellee,  R.  E.  Goddard,  a 
trader  In  saddle  and  harness  horses,  together 
with  two  other  stockmen,  James  and  McGai*- 
vey,  desiring  to  ship  by  rail,  for  exhibition  at 
the  State  Fair  In  the  city  of  Owensboro,  a 
number  of  high-grade  horses,  procured  of 
appellant.  Southern  Railway  Company  in 
Kentucky,  a  palace  stock  car  for  that  pur- 
pose. The  car  was  left  by  appellant  on  a 
side  track  In  Its  depot  yard  at  Harrodsburg 
and  at  its  stock  pen  and  chute  provided  for 
loading  stock  on  its  cars.  Under  the  stock 
cbnte  and  on  appellant's  right  of  way  Is  a 
ditch,  about  8  feet  In  width  and  5  In  depth, 
which  extends  east  of  the  chute  100  feet.  On 
the  south  side  of  the  ditch,  and  about  S^ 
feet  from  the  track  on  which  the  8to<^  car 
■was  standing,  Is  a  perpendicular  stone  wall, 
from  6  to  6  feet  In  height,  erected  by  appellant 
to  protect  the  roadbed  bordering  on  the  ditch 
from  landslides;  the  top  of  this  stone  wa'll 
being  on  a  level  with  the  roadbed.  In  ad- 
dition to  the  horses  to  be  shipped  by  appellee. 
James,  and  McOarvey  to  Owensboro,  they 
had  harness,  sulkies,  and  other  "parapherna- 
lia" to  be  carried  on  the  same  car.  After 
loading  the  horses  appellee  discovered  that 
there  was  not  room  in  the  car  for  one  of  bis 
sulkies.  For  the  purpose  of  ascertaining 
whether  there  was  room  for  it  on  the  plat- 
form at  the  end  of  the  car,  he  went  from  the 
sto<^  chute  to  Inspect  the  platform  of  the  car. 
This  he  did  by  climbing  over  the  railing  of 
the  cbnte  and  going  down  a  short  flight  of 
steps,  attached  to  the  side  of  the  chute  and 
connecting  with  the  roadbed  below,  on  the 
south  side  of  the  ditch,  by  the  side  of  the  car 
containing  the  horses.  Upon  reaching  the 
ground  appellee  walked  to  the  platform  of  the 
car,  and,  finding  no  room  there  for  the  sulky, 


676 


89  SOTJTHWBSTEBN  RBPORTBB. 


CKy. 


went  on  around  the  car  to  Bee  U  its  south 
door  was  securely  fastened,  and  In  attempting 
to  return  by  the  same  route  to  the  steps  at 
the  stock  chute  he  fell  Into  the  ditch,  thereby 
receiving  a  deep  cut  In  the  head  and  fracture 
of  the  bones  of  one  shoulder;  the  fracture 
causing  the  use  of  the  shoulder  and  arm  to 
become  permanently  impaired.  Appellee's  in- 
juries were  received  September  17,  1903,  at 
night ;  it  being  quite  dark  and  raining  at  the 
time.  For  the  Injuries  thus  sustained  he  sued 
appellant  in  the  lower  court,  and  recovered  a 
verdict  and  judgment  for  $5,200  in  damages. 
It  appears  from  the  allegations  of  the  peti- 
tion that  appellee's  claim  to  damages  rests 
upon  the  tueory  that  he  had  not  before  the 
accident  been  upon  appellee's  premises;  that 
the  existence  of  the  ditch  and  the  danger 
from  walking  near  it  in  the  dark  were  un- 
known to  him,  and  could  not  by  reasonable 
diligence  have  been  discovered  by  him  before 
he  fell  into  same ;  and  that  his  injuries  were 
caused  by  the  negligence  of  appellant  in  fail- 
ing to  provide  the  south  wall  of  the  ditch 
with  a  railing  or  other  contrivance  to  prevent 
shippers  of  stock  and  others  having  business 
on  its  premises  from  falling  therein.  The 
answer  of  appellant  contained  a  traverse, 
and  averred  contributory  negligence  on  the 
part  of  appellee,  and  the  latter  plea  was  con- 
troverted by  reply. 

The  appellant  did  not  Introduce  any  evi- 
dence, and  its  counsel  insists  that  that  of  ap- 
pellee entitled  it  to  the  peremptory  instruc- 
tion asked  of  the  trial  court;  that  is,  it  Is 
argued  that  the  evidence  failed  to  show  any 
negligence  on  the  part  of  appellant,  but  did 
show  that  appellee's  injuries  resulted  from 
his  own  negligence.  This  contention  Is  based 
upon  the  idea  that  the  ditch  had  existed  for 
more  than  20  years  in  the  condition  it  pre- 
sented when  appellee  was  injured,  that  no 
other  person  had  fallen  in  or  been  injured  by 
it,  that  there  was  no  necessity  for  appellee's 
leaving  the  stock  chute  and  going  near  the 
ditch  at  the  time  he  was  injured,  and  that  he 
was  negligent  in  doing  so  and  especially  in 
attempting  to  walk  around  the  car  and  re- 
turn to  the  stock  chute  without  a  light  It  is 
also  argued  for  appellant  that  appellee,  in 
going  upon  appellant's  premises  where  the  car 
was  standing,  became  a  trespasser;  but  we 
cannot  accept  this  conclusion.  Under  the 
contractual  relations  existing  between  ap- 
pellant and  appellee  the  latter  had  the  right 
to  go  upon  the  former's  premises  to  load  his 
horses  in  the  car  furnished  him  for  that  pur- 
pose. Indeed,  it  may  be  said  he  was  invited 
to  do  so  as  a  customer  of  appellant  It  can- 
not, however,  be  assumed  that,  because  the 
chute  had  t>een  erected  for  the  purpose  of 
loading  stock  on  the  cars,  it  was  negligence 
per  se  for  appellee  to  approach  the  car  for 
any  other  purpose  than  the  loading  of  the 
horses  by  leading  them  through  the  chute 
into  it 

It  is  conceded  that  it  was  the  duty  of 
appellee  and  his  fellow  shippers  to  load  their 


own  stock  on  the  car,  and  that  they  did  so 
without  assistance  from  any  of  appellant's 
servants.  But  the  loading  was  not  complete 
until  the  vehicles  and  trappings  of  the  ship- 
pers were  also  placed  in  or  about  the  car, 
the  horses  haltered  in  their  proper  places, 
the  doors  of  the  car  securely  fastened,  and 
its  other  openings  closed  to  protect  the  horses 
teow  drafts,  or  so  adjusted  as  to  give  them 
necessary  ventilation.  All  these  duties  had 
to  be  attended  to  by  the  shipper  before  the 
car  started  for  its  destination,  and.  If  any 
of  them  could  not  be  performed  by  appellee 
without  approaching  the  car  on  the  ground 
from  the  outside,  he  bad  the  right  to  per- 
form them  in  that  way;  and,  in  the  absence 
of  knowledge  on  his  part  of  the  condition  of 
the  premises,  he  also  had  the  right  to  as- 
sume that  they  were  reasonably  safe  for  such 
use.  But  in  such  performance  of  his  duties 
it  was  incumbent  on  him  to  use  ordinary 
care  for  his  own  safety.  He  was  not  re- 
quired to  anticipate  danger,  but  only  to  exer- 
cise the  care  that  a  person  of  ordinarily 
prudent  habits  would  have  exercised  under 
the  same  circumstances.  Upon  the  otlier 
hand,  a  common  carrier  like  the  appellant 
is  required  to  furnish  shippers  of  stock  over 
Its  road  reasonably  safe  premises  for  load- 
ing same  on  the  cars;  and  as  stock  Is  load- 
ed for  shipment  at  night  as  well  as  by  day. 
if  a  ditch  is  maintained  on  the  premises  by 
the  carrier,  about  or  near  which  a  8hipi»er. 
without  knowledge  of  its  presence,  would 
have  occasion  to  go  in  loading  his  stock  on 
the  cars  at  night,  and  by  reason  of  the  dark- 
ness he  falls  therein  and  is  injured,  the  car- 
rier should,  we  think,  be  held  liable  to  him 
in  damages,  if  guilty  of  negligence  in  failing 
to  guard  the  ditch  with  a  barrier  or  provide 
signal  lights  to  prevent  persons  from  falling 
therein. 

As  before  stated,  appellee  was  not  upon 
appellant's  premises  as  a  trespasser  or  licen- 
see, but  by  invitation  as  a  customer  of  appel- 
lant The  relation  between  lilm  and  appel- 
lant was,  therefore,  one  of  mutual  advan- 
tage and  common  interest  The  distinction 
between  Invitation  and  license  la  stated  in 
Wharton  on  Negligence  (book  1,  {  349)  as 
follows:  "The  principle  appears  to  be  that 
invitation  Is  inferred  where  there  is  a  com- 
mon interest  or  mutual  advantage,  while 
license  is  inferred  where  the  object  la  the 
mere  pleasure  or  benefit  of  the  person  using 
It"  As  to  the  degree  of  care  required  of 
one  who  invites  another  to  come  upon  his 
premises.  Judge  Ciooley,  in  his  work  on  Tort« 
(604r-607),  says:  "When  one  expressly  or 
by  Invitation  invites  others  to  come  upon  his 
premises,  whether  for  business  or  any  otlMx 
purpose,  it  is  his  duty  to  be  reasonably  store 
that  he  is  not  inviting  them  into  danger,  and 
to  that  end  he  must  exercise  ordinary  care 
and  prudence  to  render  the  premises  reason- 
ably safe  for  the  visit"  In  Burnett  ▼.  L..  & 
N.  R.  B.  Co.,  102  U.  S.  577,  26  L.  Ed.  235.  Mr. 
Justice  Harlan  reviewed  the  leading  EngU^da 
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and  American  authorities  on  the  question 
Iiere  involved,  with  the  conclusion  that  they 
are  in  thorough  accord.  From  the  authorities 
referred  to  this  rule  is  announced:  "The 
owner  or  occupant  of  land,  who  by  invitation, 
express  or  implied,  induces  others  to  come  up- 
on his  premises  for  any  lawful  purpose,  is 
liable  In  damages  to  such  persons,  they  using 
due  care,  for  Injuries  occasioned  by  the  un- 
safe condition  of  the  land  or  its  approaches, 
if  such  condition  was  known  to  him,  and  not 
to  them,  and  was  negligently  suffered  to 
exist  without  timely  notice  to  the  public, 
or  to  those  who  were  likely  to  act  upon  such 
invitation."  This  court,  in  the  case  of  Shel- 
by's Adm'r  V.  C,  N.  O.  &  T.  P.  R.  R.  Co.,  85 
Ky.  224,  3  S.  W.  157,  seems  to  have  fully  con- 
curred in  the  doctrine  announced  by  the  au- 
thorities supra.. 

In  the  case  at  bar  appellee  had  no  assist- 
ance from  appellant's  servants,  none  of  them 
were  about  for  him  to  command,  and  be  and 
his  fellow  shippers  had  everything  to  do  in 
loading  the  stock  and  preparing  the  car  for 
its  Journey.  Obviously,  appellant  should 
have  furnished  appellee  with  reasonably  safe 
premises  for  this  purpose ;  and  if  the  ditch 
thereon  was  dangerous,  because  concealed 
by  the  darkness  and  not  guarded  with  a  rail- 
ing for  the  protection  of  persons  entitled, 
as  was  appellee,  to  go  upon  the  premises  in 
the  nighttime,  it  should  have  notified  him  of 
the  danger,  that  he  might  have  avoided  it 
It  was  averred  in  the  petition,  and  proved  by 
appellee  without  contradiction,  that  he  had 
never  been  at  appellant's  stock  pen  or  on  the 
adjacent  premises  before,  and  that  he  had 
never  seen  and  did  not  know  of  the  existence 
of  the  ditch.  It  also  conclusively  aK>e<ir8 
from  the  evidence  that  appellee  received  no 
notice  or  warning  from  appellant  of  the  exist- 
ence of  the  ditch,  though  two  of  Its  servants 
set  the  car  at  the  chute  that  night  for  the 
use  of  appellee  and  his  fellow  shippers,  and 
left,  knowing  that  the  stock,  vehicles,  etc., 
would  immediately  be  loaded. 

It  is  contended  by  counsel  for  appellant 
that  appellee's  negligence  was  established  by 
the  fact  that  he  went  upon  the  ground  and 
aroand  the  car  without  a  light,  though  he 
had  a  lantern  in  the  car,  which  he  might  have 
carried  with  him,  and,  furthermore,  that  in 
leaving  the  chute  to  go  to  the  car  he  was 
warned  by  a  fellow  shipper,  McGarvey,  of  the 
danger  of  doing  so.  We  have  already  said 
that  in  going  upon  the  ground  and  about 
the  car  it  was  the  duty  of  appellee  to  use 
ordinary  care  for  bis  own  safety,  and  If  he 
failed  to  do  so,  and  by  reason  thereof  received 
the  injuries  complained  of,  he  cannot  recover, 
altliough  appellant  may  have  been  negligent 
in  failing  to  provide  the  ditch  with  a  railing 
or  in  failing  to  warn  him  of  its  presence.  It 
Is  tme  that  there  was  some  testimony  that 
tended  to  prove  appellee  guilty  of  contribu- 
tory negligence,  such  as  his  falling  to  provide 
binaself  with  a  light  and  the  statement  of 
McGarvey  that  he  warned  him  of  the  danger. 


McGarvey  called  to  appellee  from  the  car. 
His  statement  was:  "I  hallooed  to  bim  to  be 
careful ;  that  there  was  a  dangerous  place 
down  there."  He  did  not,  however,  claim  to 
have  told  appellee  of  the  ditch,  or  what  the 
danger  was.  Appellee  testified  that  the  lan- 
tern could  not  be  taken  from  the  car,  because 
it  was  needed  to  enable  James,  McGarvey, 
and  appellee's  servant,  Jenkins,  to  secure  the 
horses  in  their  places,  and  store  the  vehicles 
and  trappings  that  had  to  be  shipped  in  the 
car,  and  he  fiatly  denied  that  he  received  any 
warning  of  danger  from  McGarvey.  James, 
who  stood  between  McGarvey  and  the  appel- 
lee at  the  time  the  former  said  he  gave  the 
warning,  testified  that  he  (James)  did  not 
hear  the  warning.  The  facts  relied  on  by 
appellant  as  showing  negligence  on  the  part 
of  appellee  were  not  so  conclusive  as  to  jus- 
tify a  peremptory  instruction.  "A  peremp- 
tory instruction  is  only  proper  when,  after 
admitting  every  fact  proven  by  plalntlil's 
evidence  to  be  true,  as  well  as  all  reasonable 
Inferences  that  can  be  drawn  therefrom,  the 
plaintiff  has  failed  to  establish  his  case." 
Miller  V.  Metropolitan  Life  Ins.  Co.,  89  8.  W. 
183,  28  Ky.  Law  Rep.  223. 

As  to  his  conduct  on  the  occasion  in  con- 
troversy appellee  further  testified,  in  sub- 
stance, that  In  going  from  the  chute  to  the 
roadbed  and  along  the  way  between  the  track 
and  the  ditch,  as  well  as  In  returning,  he  ex- 
ercised the  greatest  care  possible,  both  be- 
cause of  his  Ignorance  of  the  premises  and 
the  darkness  of  the  night.  When  he  thought 
he  had  gotten  back  to  the  steps,  he  felt  for 
them  with  bis  foot.  Failing  to  find  them,  he 
took  another  step,  and  fell  in  the  ditch.  We 
think  the  question  of  whether  he  was  guilty 
of  negligence  and  whether  It  contributed  to 
his  Injuries  to  such  an  extent  that,  but  for 
such  negligence,  they  would  not  have  been 
received,  was  properly  left  to  the  decision  of 
the  Jury  by  the  court,  as  also  were  the 
questions  of  whether  the  existence  of  the 
ditch  made  the  appellant's  premises  danger- 
ous at  night,  and  whether  appellant  was 
guilty  of  negligence  in  failing  to  guard  it 
with  a  railing  or  other  contrivance,  to  pre- 
vent injury  to  appellee  and  others  entitled 
to  go  upon  the  premises. 

We  do  not  think  it  was  error  for  the  court 
to  permit  the  testimony  given  in  rebuttal  by 
appellee  and  James.  They  were  reintroduced 
to  contradict  McGarvey,  a  witness  for  appel- 
lee, who  on  cross-examination,  and  appar- 
ently to  appellee's  surprise,  had  testified  that 
he  gave  appellee  warning  of  the  danger  of 
going  to  the  car  at  the  time  of  the  accident 
As  his  statement  in  respect  of  the  warning 
was  brought  out  by  appellant's  counsel,  Mc- 
Garvey as  to  that  matter  was  its  witness. 
A  party,  by  Introducing  a  witness  who  gives 
evidence  against  him,  is  not  concluded  by  such 
evidence.  He  may  call  other  witnesses  to 
prove  that  the  facts  are  otherwise  than  as 
stated.    Civ.  Code  Proc.  i  596. 

We  are,  however,  of  opinion  that  the  lower 
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court  erred  tn  Instnictlng  the  Jury  that  they 
tnight  allow  appellee  punitive  damages.  The 
evidence  found  In  the  record  falls  to  show  on 
the  part  of  appellant,  or  In  the  conduct  of  Its 
servants,  any  of  the  elements  of  wrongdoing 
that  would  justify  the  Infliction  of  punish- 
ment In  the  shape  of  exemplary  damages. 
It  Is  well  settled  that  the  question  of  whether 
there  Is  any  evidence  In  a  given  case  to  Justi- 
fy the  assessment  by  the  jury  of  exemplary 
damages  Is  for  the  determination  of  the  court 
Lexington  Ky.  Co.  v.  Fain,  80  S.  W.  463,  25 
Ky.  Law  Rep.  2243;  McHenry  Coal  Co.  v. 
Snedden,  98  Ky.  686,  34  S.  W.  228;  Sedgwick 
on  Damages,  §  387.  Under  the  facts  of  this 
case,  the  recovery.  If  any,  should  have  been 
confined  by  the  court  to  compensatory  dam- 
ages; that  is,  such  a  sum  In  damages  as,  ac- 
cording to  the  evidence,  will  fairly  and  rea- 
sonably compensate  appellee  for  the  mental 
and  physical  suffering.  If  any  of  either,  the 
necessary  and  reasonably  expense  in  the  way 
of  medical  bills  he  Incurred,  if  any,  and  for 
the  permanent  impairment,  if  any,  of  his  lia- 
bility to  earn  money,  that  may  have  been 
caused  by  and  directly  resulted  from  the 
negligence  of  appellant  complained  of,  the 
damages  altogether  not  to  exceed  the  amount 
claimed  In  the  petition.  Instruction  No.  1, 
except  In  the  matter  of  Its  allowing  the 
finding  of  punitive  damages.  Is,  we  think, 
substantially  correct  It  should,  however, 
confine  the  jury  to  compensatory  damages, 
defined  as  above  Indicated.  Instruction  No. 
2,  as  to  contributory  negligence,  Is  unobjec- 
tionable. The  court  should  also  give  an  in- 
struction defining  negligence  and  ordinary 
care. 

For  the  reasons  indicated,  the  Judgment  is 
leversed,  and  cause  remanded  for  a  new  trial 
and  ftor  further  proceedings  consistent  with 
the  opinion. 


MATNET  V.   WILLIAMS   et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  29, 1905.) 

1.  DowEB  —  Propebty  Subject  —  Vesdob's 

Lien.  . ,  ,  ^    . 

A  purchaser's  wife  is  not  entitled  to  dower 
In  the  property  as  against  the  vendor's  lien. 

[Bd.   Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Dower,  §i  54,  67.] 

2.  Homestead— Rights  or  Wife. 

A  purchaser's  wife  is  not  entitled  to  a 
homestead  in  property  as  against  a  vendors 
lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homestead,  8  147.] 

3.  Mobtoages— Extending  Time  to  Redeek 
— Evioence. 

Evidence  in  a  suit  to  redeem  from  mort- 
gage foreclosure  held  to  sustain  the  finding  that 
there  was  no  agreement  extending  the  time  to 
redeem. 

4.  Vendor  and  Puechaseb— Bona  Fide  Ptjb- 

CHA8EE. 

One  who,  after  expiration  of  the  additional 
time  allowed  by  the  purchaser  at  mortgage  sale 
for  redemption  by  the  mortgagor,  purchases  the 
property  and  takes  possession,  without  notice 
of  the  extension  of  time  to  redeem,  is  not  af- 
fected by  the  agreement  for  extension. 


6.   SUBBOOATION— ENFOBCEIIENT. 

Where  a  vendor  sues  the  maker  and  indors- 
ers  of  the  purchase-money  note  and  in  the  same 
action  seeks  enforcement  of  the  vendor's  lien, 
the  cross-petition  of  the  defendant  indoraers, 
filed  on  their  paying  the  note,  after  judgment 
for  plaintiff,  and  thus  becoming  subrogated  to 
the  vendor's  lien,  seeking  enforcement  of  the 
lien,  is  not  an  amendment,  which  can  be  filed 
only  by  permission  of  the  court,  but  a  supple- 
mental pleading  in  the  nature  of  an  interplead- 
er, whicn  can  be  filed  In  vacation. 

Appeal  from  Circuit  Court  Pike  County. 
"Not  to  be  officially  reported." 
Action  by  James  Matney  and  wife  against 
n.  K.  Williama  and  others  to  redeem  from 
mortgage  foreclosure.  Judgment  for  defend- 
ants. Plaintiff  James  Matney  appeals.  Af- 
firmed. 

Hazelrigg  &  Hazelrigg  and  J.  M.  Roberson. 
for  appellant  T.  L.  Edelen  and  N.  J.  Anxier. 
for  appellees. 

SETTLE,  J.    The  appellant   James   Mat- 
ney, was  indebted  to  the  Bank  of  Plkeville 
In  a  purcluuae-money  note  for  a  house  and  lot 
in  Pikeville,  occupied  by  him  as  a  residoice. 
Appellees,  U.  K.  Williams,  R.  B.  Anxier,  and 
G.  B.  Belcher,  were  Indorsers  upon  the  note. 
The  bank  sued  the  maker  and  Indorsers  of 
the  note,  and  in  the  same  action  sought  to 
enforce  Its  vendor's  lien  upon  the  tiouse  and 
lot  In  question.    The  bank  obtained  Judgment         ■ 
upon  the  note  and  for  the  enforcement  of  its 
Hen  and  a  sale  of  the  property  to  satisfy        | 
the  note.    Appellees,  the  Indorsers  upon  the 
note,  paid  It  off,  whereby  they  l>ecame  sul>- 
rogated  to  the  vendor's  lien.    They  then  filed 
a  cross-petition  In  the  action  against  appel- 
lant, and  had  summons  issued  thereon  which 
was  served  on  him.    No  defense  was  made 
to  the  cross-petition  by  appellant,  and  Judg- 
ment went  against  him  by  default  in  appel- 
lees' favor  for  the  amount  of  the  note  and  for 
the  sale  of  the  house  and  lot  under  the  ven- 
dor's lien.    Appellees  at  the  commissioner's 
sale  of  the  property  became  the  purchasers 
thereof  at  the  amount  of  their  debt  which 
was   less   than   two-thirds  of   its   appraised 
value.    After  the  expiration  of  a  year  they 
obtained  a  deed  to  the  property,  and  later 
sold  and  conveyed  It  to  J.  O.  Bentley,  who  took 
possession.    Subsequently  the  appellant  Mat- 
ney, and  his  wife.  Instituted  this  action  in 
equity  to  redeem  the  property  from  the  pur- 
chasers; their  alleged  right  to  do  so  beins 
based  upon  an  alleged  agreement  claimed  to 
have  been  made  by  appellant  James  Matney, 
with  two  of  them,  Auxler  and  Williams,  before 
the  expiration  of  the  year  allowed  by  law 
for  redemption,  by  which  alleged  agreement 
they  further  claimed  the  time  for  redeeming 
the  property  bad  been  extended  to  the  spring 
following  the  expiration  of  the  statutory  pe- 
riod for  redemption.    Bentley,  appellees'  ven- 
dee, was  also  made  a  defendant  to  the  action, 
because  In  possession  of  the  bouse  and  lot 
In  the  petition  Mrs.  Matney  set  up  claim  to 
a  homestead  and  dower  in  the  property :  but, 
as  she  was  not  entitled  to  elttter  aa  against 
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the  Tendor'B  lien,  it  will  be  unnecessary  to 
consider  her  alleged  rights. 

The  answer  of  appellees,  purchasers  of  the 
property  at  the  decretal  sale,  denied  the  al- 
leged agreement  relied  on  by  appellant,  and 
this  denial  threw  upon  him  the  burden  of 
proof.  Ordinarily  where  real  property  has  been 
sold  under  Judicial  proceedings  at  a  sacrifice, 
the  courts  have  been  eager  to  extend  their 
aid  in  restoring  it  to  the  debtor  upon  a  rea- 
sonable showing  upon  his  part  of  a  right 
thereto,  and  this  has  been  especially  true 
where  the  right  of  redemption  was  Involved ; 
but  in  our  opinion  the  appellant  has  not  shown 
himself  entitled  to  such  relief  In  the  case  at 
bar,  as  the  testimony  falls  to  establish  the  al- 
leged agreement  upon  which  be  relies.  He 
testified  that  he  went  to  see  B.  B.  Auxler, 
one  of  the  purcliasers  at  the  decretal- sale, 
about  redeeming  the  property  a  few  days 
before  the  year  had  expired;  that  Auzler 
was  then  about  to  go  to  California  for  his 
health,  but  consented  that  appellant  might 
redeem  the  property  by  paying  the  amount 
for  which  It  was  sold,  with  interest,  upon 
tils  (Auxier's)  retnm  to  Kentncky  In  the  fol- 
lowing spring;  that  be  was  then  told  by 
Auxier  to  see  Williams,  one  of  the  other  joint 
purchasers,  about  the  matter;  that  he  then 
saw  Williams,  who  told  him  in  substance  that 
he  was  willing  to  allow  him  to  redeem  the 
property.  If  Auxier  was,  and  referred  him 
to  Belcher,  the  third  Joint  purchaser.  Ap- 
pellant does  not  claim  to  have  seen  Belcher, 
or  tliat  the  latter  ever  gave  his  consent  to  the 
redemption  of  the  property.  His  testimony, 
therefore,  only  tended  to  establish  an  agree- 
ment with  Auxier  extending  the  right  to  re- 
deem to  the  following  spring,  to  which  Wil- 
liams assented,  and  that  what  Williams  said 
was  based  upon  appellant's  representation  to 
him  that  Auxier  bad  agreed  to  the  redemption 
of  the  property. 

Both  Auxier  and  Williams  deny  the  alleg- 
ed agreement  testified  to  by  appellant  Aux- 
ier died  after  giving  his  deposition  in  the 
case,  and  after  bis  death  appellant's  deposi- 
tion was  retaken,  in  which  he  somewhat 
strengthened  his  statements  as  to  the  alleged 
agreement  with  Auxier.  He  also  testified 
that  no  one  was  present  at  the  time  of  his 
conversation  with  Auxier,  except  themselves, 
yet  after  Auxier's  death  he  took  the  deposi- 
tion of  one  Phillips,  who  claims  to  have  been 
near  enough  to  Auxier  and  appellant,  at  the 
time  the  conversation  about  the  property  oc- 
curred between  them,  to  overhear  the  for- 
mer consent  to  the  redemption  of  the  prop- 
erty. His  testimony  is  not,  however,  dear 
or  satisfactory  as  to  what  was  said  by  the 
parties,  and,  besides,  be  is  shown  by  sever- 
al witnesses  to  have  entertained  and  repeat- 
edly expressed  a  bitter  hostility  toward  R.  B. 
Auxier  and  his  father,  which  somewhat 
tends  to  discredit  him  as  a  witness.  Appel- 
lant also  proved  by  one  CaudiU,  who  held 
a  second  lien  on  the  house  and  lot  and  was 


for  that  reason  trying  to  assist  him  to  re- 
deem it,  that  Williams  admitted  to  him  in  sub- 
stance that  he  might  have  told  appellant 
that  he  would  consent  for  him  to  redeem 
the  property  if  Auxier  and  Belcher  were  will- 
ing, but  that  be  did  not  mean  it,  and  would 
have  told  him  anything  to  get  even  with 
him  for  defrauding  the  Rowe  children,  Wil- 
liams' nephews  and  nieces,  of  whom  appel- 
lant had  been  guardian.  This  conversation 
Williams  also  denied.  Auxier  testified  that 
in  his  conversation  with  appellant  the  lat- 
ter did  not  ask  to  redeem  the  property,  nor 
did  Auxier  consent  for  him  to  do  so.  He 
only  wished  and  asked  to  be  allowed  to  "buy 
the  property  back"  from  the  purchasers  at 
the  decretal  sale,  and  Auxier  did  not  con- 
sent that  he  might  do  so,  but  only  referred 
him  to  Williams  and  Belcher.  Auxier's  tes- 
timony Is  sustained  by  a  letter  which  he  re- 
ceived from  appellant  while  in  California, 
in  which  there  was  no  claim  made  that  ap- 
pellant had  been  promised  by  him  the  right 
to  redeem  the  property,  but  only  a  request 
that  he  write  him  what  he  would  take  for 
It  We  think  the  weight  of  the  testimony  Is 
to  the  effect  that,  though  appellant  was  ne- 
gotiating for  the  repurchase  of  the  property 
after  the  right  to  redeem  had  expired,  there 
was  no  agreement  upon  the  part  of  Auxier, 
Williams,  or  Belcher  that  they  would  sell 
to  him  or  that  he  might  redeem  it 

There  is  another  fact  appearing  in  the  rec- 
ord which  overthrows  appellant's  contention. 
He  knew  of  Bentley's  purchase  of  the  house 
and  lot  at  the  time  it  was  effected,  and  of 
the  execution  of  the  deed  to  him,  and  there- 
after voluntarily  gave  him  possession  of  the 
property.  His  tender  to  appellees  of  the 
amount  necessary  to  redeem  the  property 
was  not  made,  or  his  suit  filed  to  enforce  the 
right  of  redemption,  until  after  Bentley  pur- 
chased and  took  possession  thereof,  al- 
though the  sale  and  conveyance  to  Bentley 
was  made  after  tbe  expiration  of  the  addi- 
tional time  which  appellant  claims  was  allow- 
ed him  by  Auxier  and  Williams  for  redeem- 
ing the  property.  Bentley  was  therefore 
an  innocent  purchaser  without  knowledge  of 
appellant's  alleged  right  to  redeem  the  prop- 
erty. If  he  had  such  right,  and,  this  being 
true,  his  title  and  possession  cannot  now 
be  disturbed. 

We  find  no  merit  in  the  contention  that 
the  proceedings  by  which  appellees  acquired 
title  to  the  property  in  question  were  Irreg- 
ular or  void  l>ecau8e  of  the  filing  of  the  cross- 
petition  against  appellant  in  vacation.  The 
cross-petition  was  not  an  amendment,  which 
could  only  be  filed  by  permission  of  the  court, 
but  a  supplementary  pleading  In  the  nature 
of  an  Interpleader,  rendered  necessary  to  en- 
force appellees'  rights,  because  they  had 
paid  tbe  note  sued  on  by  tbe  bank  and  were 
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thereby  subrogated  to  the  vendor's  lien  by 
which  It  was  secured.  Appellant  was  prop- 
eriy  brought  before  the  court  on  the  cross- 
petition  by  summons,  and  the  proceedings 
were  not  Irregular  or  invalid. 

Being  of  opinion  that  the  action  of  appel- 
lant was  properly  dismissed  by  the  lower 
court,  the  Judgment  is  affirmed. 


AMBURGT  et  al.  t.  BURT  A  BRABB 
LUMBER  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    De&  6,  1905.) 

1.  Fbaudb,  Statute  of— Conteact  Respect- 
ing Lands— BouNDABY  Line  Aobeeuents. 

Where  the  true  dividing  line  between  two 
tracts  of  land  la  in  doubt,  and  there  is  a  dis- 
pute between  the  adjoining  owners  as  to  the 
exact  location  of  the  line,  which  depends  upon 
variable  facta  or  circumstances  not  susceptible 
of  certain  determination,  a  parol  agreement 
between  the  adjoining  owners  establishing  a 
line  as  the  true  dividing  line  ia  not  an  exchange 
of  lands,  and  is  not  within  the  statute  of 
frauds. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  {§  212-226;  vol.  28, 
Cent  Dig.  Frauds,  Statute  of,  g  112.] 

2.  Same. 

Where  adjoining  owners  have  established 
a  dividing  line  by  parol  agreement,  and  have 
executed  the  agreement  by  taking  actual  pos- 
session of  the  i>art8  allotted  to  them,  respec- 
tively, up  to  the  agreed  line,  and  have  for  a 
long  time  recognized  that  line  as  the  true  di- 
viding line,  there  is  an  estoppel  to  claim  other- 
wise, and  the  agreement  ia  not  within  the 
statute  of  frauds,  although  in  establishing  the 
line  each  has  given  up  some  part  of  bis  land  to 
the  other. 

[Ed.  Nota — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  §§  217,  225;  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  g  112.] 

3.  Same. 

Where  two  tracts  of  land  owned  by  ad- 
joining owners  interfere,  the  boundary  called 
for  by  the  title  papers  of  one  overlapping  that 
of  the  other,  there  being  a  dispute  and  con- 
troversy as  to  the  superiority  of  the  titles,  and 
consequently  as  to  the  true  dividing  line,  an 
agreement  between  the  owners  to  establish  a 
dividing  line  between  them,  in  pursuance  of 
which  such  line  is  established  and  plainly 
marked,  and  thereafter  recognized  by  both  par- 
ties for  a  considerable  time  as  the  true  line,  is 
not  within  the  statute  of  frauds,  and  will  be 
upheld. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  gg  216,  217,  225;  vol. 
23,  Cent.  Dig.  Frauds,  Statute  of,  g  112.] 

4.  Same. 

Where  there  is  no  dispute  between  ad- 
joining landowners  as  to  the  true  location  of 
the  dividing  line  between  their  tracts,  and  there 
Is  no  doubt  as  to  the  superiority  of  the  title 
of  one  of  the  owners  where  it  conflicta  with 
that  of  the  other,  a  parol  agreement  between 
the  respective  owners  establishing  a  new  bound- 
ary line  in  such  a  position  that  one  is  given 
more  land  than  he  previously  had,  there  being 
no  marking  or  establishment  of  a  distinct  line, 
and  no  consideration  for  the  cession  of  the  land 
by  one  owner  to  the  other,  is  within  the  pro- 
'  vision  of  the  statute  of  frauds  requiring  con- 
tracts conveying  land  to  be  in  writing  and 
signed  by  the  party  to  be  charged. 


5.  Process— NxoESsiTT  or  IsffUAifcs— Cross- 
Petition. 

Where  defendant  in  a  suit  to  quiet  title 
filed  a  cross-petition  against  his  codefendants, 
asking  the  enforcement  of  a  lien  against  their 
land,  it  was  error  for  the  court  to  enter  judg- 
ment against  the  codefendants  on  the  cross- 
petition,  without  their  having  been  summoned 
or  heard  upon  such  cross-petition. 

6.  QniETiNO  Title  —  Judgment  —  Amottiti  — 
Ascertainment  by  Commissioner. 

A  judgment  on  a  cross-petition  that  cross- 
petitioners  recover  &om  defendants  the  value 
of  certain  trees,  to  be  fixed  by  the  master  com- 
missioner, and  adjudging  a  sale  of  defendants' 
real  estate  to  satisfy  the  sum  ascertained  by 
the  commissioner,  is  erroneous,  in  leaving  the 
question  of  the  amount  of  the  judgment  to  the 
commissioner. 

Appeal  from  Circuit  Court,  Knott  County. 

"To  be  officially  reported." 

Action  by  one  Sergent  against  A.  A. 
Amburgy  and  others,  in  which  a  certain 
defendant,  the  Burt  &  Brabb  Lumber  Com- 
pany, filed  a  cross-petition  against  its  co- 
defendants.  From  a  judgment  in  favor  of 
plaintiff,  and  from  a  judgment  in  favor  of 
cross-petitioner,  defendants  Amburgy  and 
others  appeal.  Plaintiff's  judgment  affirm- 
ed.   Cross-petitioner's  judgment  reversed. 

Salyer  &  Baker,  for  appellants.  H.  U. 
Smith,  B.  F.  Combs,  and  J.  B.  Fugate,  for 

appellees. 

O'REAR,   J.    Appellee    Sergent,    alleging 
that  he  was  the  owner  of  a  certain  tract  of 
land    on    Carr's    Fork    and    its    waters,    in 
Knott  county,  sued  appellants  Amburgy  and 
Franklin   and   the    Burt  &   Brabb    Lumber 
Company,  charging  that  they  were  setting 
up   claim   to   36   poplar   trees   on   his   land, 
which  bad  been  marked  in  the  brand  of  the 
last-named  company.    The  object  of  the  suit 
was  to  quiet  appellee  Sergent's  title  to  tlie 
land  and  trees  in  question.    Sergent  claim- 
ed under  a  deed  from  J.  B.  Pigman,  who  was 
the  patentee  of  the  tract  of  land  which  ena- 
braces  the  trees  and  territory  in  dispute. 
Appellee  Burt  &  Brabb   Lumber  Company 
claims    through    conveyances    from    Frank- 
lin and  Amburgys.    Franklin  and  Amburgy 
claim  through  J.  W.  Franklin,  the  patente« 
of  a   tract  of  land  adjoining  the  Pigman 
patent.    The  boundaries  of  these  two  tracts 
interfere  to  the  extent  of  a  few  acres;  but, 
as  Franklin's  patent  was  the  elder,  Plgiuan 
never  claimed,  so  far  as  the  record  show^, 
within  that  conflict    Franklin  also  dwTMHl 
another  tract  embraced  by  a  patent  wWoh 
Interfered  with   another   tract,   also  o-wnned 
by  J.  B.  Pigman  under  another  patent  tban 
the  one  above  alluded  to.    The  elder  Frank- 
lin and  Pigman,   about  1867,  establisbed   a 
line  between  their  two  patents  last  mention- 
ed, but  which  was  nowhere  near  the    Una 
now  in  dispute,  nor  did  either  of  the  tracts 
of  land  mentioned  touch  the  land  no-w    in 
dispute.    This  agreed  line  between  them  was 
marked  by  a  fence,  and  has  been  recognized 
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by  tbe  parties,  It  seems,  for  nearly  40  yean. 
The  elder  Franklin  and  Plgman  are  both 
now  dead.  Appellants  Amburgy  and  Wil- 
liam Franklin,  as  well  as  the  Burt  &  Brabb 
Lumber  Company,  claimed  under  the  Frank- 
lin title.  They  asserted  tbat  the  strip  of 
land  now  in  dispute  was  given  over  to  3, 
W.  Franklin  as  the  result  of  the  establlsb- 
ment  of  another  agreed  line,  called  a  con- 
ditional line,  made  by  J.  W.  Franklin  and  J. 
B.  Plgman,  at  or  abont  the  time  when  the 
other  agreed  line  above  alluded  to  was  made 
by  them.  This  last-named  do-called  agreed 
line  was  not  marked.  The  land  was  in  the 
woods  then,  and  is  yet,  entirely  undisclosed. 
No  particular  acts  of  ownership  have  been 
exercised  by  the  parties  over  the  land  in  dis- 
pute until  about  the  time  of  the  bringing  of 
this  suit 

It  is  claimed  by  appellant  that  the  elder 
franklin  and  Pigman,  In  establishing  the 
last-named  agreed  line,  agreed  to  begin  at  a 
certain  marked  corner,  which  was  marked, 
not  as  the  comer  of  the  agreed  line,  but  as 
the  comer  of  other  established  surveys, 
and  then  to  run  It  with  the  dividing  ridge, 
the  land  on  one  side  falling  to  Plgman, 
and  that  on  the  other  to  Franklin.  If  it 
had  been  true  that  the  line  had  been  estab- 
lished as  claimed,  still  it  is  also  trae  that 
Pigman  would  have  been  giving  up  a 
numbA  of  acres  of  his  land  for  nothing. 
He  got  nothing  whatever  in  return  for  it 
The  alleged  agreement  was  in  parol.  It 
Is  not  claimed  tbat  there  was  any  dispute 
or  any  misunderstanding  between  the  elder 
Franklin  and  Pigman  as  to  where  their 
respective  boundary  lines  were,  nor  as  to 
the  validity  of  either  of  the  grants,  nor  as 
to  the  superiority  of  Franklin's  grant  to  the 
extent  that  it  Interfered  with  the  other. 
The  claim  of  appellants  is,  broadly,  tbat 
Pigman  agreed  to  surrender  and  give  to 
Franklin  a  strip  of  land  by  parol  agreement, 
and  tbat  they  fixed  upon  a  natural  object 
to  wit,  the  dividing  ridge,  as  the  line  be- 
tween the  land  retained  by  Pigman  and  that 
which  he  ceded  to  Franklin.  As  the  timber 
and  territory  in  dispute  lie  wholly  within  the 
strip  thus  alleged  to  have  been  ceded  to 
Franklin,  It  becomes  necessary  to  determine 
its  binding  force,  allowing  that  it  is  es- 
tablished by  the  evidence. 

There  have  been  quite  a  number  of  cases 
before  this  court,  beginning  In  Its  very  early 
history,  and  continuing  until  even  the 
present  term,  which  have  held,  broadly 
speaking,  tbat  parol  agreements  between 
adjoining  owners  of  land,  by  which  their 
dividing  line  is  established,  are  not  within 
the  statute  of  frauds  and  perjuries.  We 
conceive  that  all  these  cases  may  be  referred 
to  one  of  three  heads:  One,  where  the 
true  dividing  line  Is  in  doubt,  and  there  is 
a  dispute  between  the  adjoining  owners 
as  to  the  exact  location,  Its  true  establish- 
ment depending  upon  variable  facts  or  evi- 


dences In  themselves  not  snsceptibie  of 
certain  determination.  In  such  case,  where 
the  owners  agree  upon  a  line  as  the  true 
dividing  line  and  mark  it,  and  thereby  es- 
tablish it  as  such,  It  is  held  that  this  agree- 
ment and  action  Is  not  an  exchange  of  lands, 
and  is  not,  therefore,  within  the  statute. 
It  rather  comes  under  that  head  of  evidence 
which  holds  that  the  acts  and  declarations 
of  a  claimant  of  land  against  Interest  are 
receivable  against  him  and  his  privies  In 
estate  to  prove  that  such  was  In  fact  the 
tme  boundary.  It  further  rests  upon  the 
announced  principle  that  the  courts  favor 
settlements  of  disputes  out  of  court  by  the 
parties  concemed.  Where  they  themselves 
have  agreed  that  the  fact  is  so  and  so,  tbat 
ought  to  be  and  Is  the  end  of  the  matter. 
Another  class  of  the  cases  is  where  the 
parties  have  established  the  dividing  line, 
although  in  doing  so  each  may  have  given 
up  some  part  of  bis  land  to  the  other,  and 
have  executed  the  agreement  by  each  one's 
taking  actual  possession  of  the  part  al- 
lotted to  him  up  to  the  agreed  line,  and  for 
a  long  time  thereafter  recognized  it  as  the 
trae  dividing  line,  it  Is  held  to  be  a  good 
estoppel.  The  third  class  is  not  widely 
difTerent  from  either  of  the  others.  Indeed, 
It  partakes  somewhat  of  both  of  them.  It 
is  where  two  tracts  held  by  different  owners 
Interfere,  the  boundary  called  for  by  the 
title  papers  of  one  overlapping  that  of  the 
other,  there  being  a  dispute  and  controversy 
as  to  the  superiority  of  the  titles,  and  con- 
sequently as  to  where  the  true  dividing 
line  between  the  two  tracts  actually  is,  an 
agreement  between  the  parties  to  establish 
a  dividing  line  between  them.  In  pursuance 
of  which  It  Is  established  and  plainly  mark- 
ed, and  subsequently  thereafter  recognized 
by  the  parties  for  a  considerable  while  as 
the  trae  line  between  them.  It  is  upheld. 
A  number  of  eases  decided  under  these  prin- 
ciples are  appended.  Brown  v.  Crow's 
Heirs,  Ky.  Dec.  108;  Robinson  v.  Corn,  2 
Bibb,  124;  Jamison  v.  Petit,  6  Bush,  669; 
Grlgsby  v.  Combs,  21  8.  W.  37,  14  Ky.  Law 
Rep.  661;  Jacobs  v.  Moseley  (Mo.)  4  S.  W. 
136;  Atchison  v.  Pease  (Mo.)  10  S.  W.  159; 
Frazier  v.  Mineral  Development  Co.,  86 
S.  W.  983,  27  Ky:  Law  Rep.  816;  Berry  v. 
Evans,  80  S.  W.  12,  28  Ky.  Law  Rep.  22; 
Cheatham  v.  Hicks,  88  S.  W.  1093,  28  Ky. 
Law  Rep.  66;  CandlU  v.  Hayes,  89  S.  W. 
114,  28  Ky.  Law  Rep.  182;  Lost  Creek  Oal 
Co.  V.  Napier  (opinion  filed  Nov.  15,  1905> 
80  S.  W.  264;  Grider  v.  Davenport,  60  S. 
W.  866,  22  Ky.  Law  Rep.  14.55;  Campbell 
V.  Campbell,  64  8.  W.  4.58,  23  Ky.  Law 
Rep.  869;  Duff  v.  Coraett  62  8.  W.  895, 
23  Ky.  Law  Rep.  297;  Kelley  v.  Oldham, 
46  8.  W.  214,  20  Ky.  Law  Rep.  870;  Young 
V.  Woolett,  16  Ky.  Law  Rep.  767,  29  S.  W. 
879. 

The  case  at  bar  does  not  fall  within  any 
one  of  the  three  classes  abovfr^numerated. 
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Aa  indicated,  there  Is  no  claim  that  tbere  was 
a  dispute  between  the  adjoining  owners  as  to 
the  true  location  of  the  dividing  line  between 
the  adjoining  tracts.  There  Is  no  doubt  as  to 
the  superiority  of  the  title  where  It  conflicts. 
There  was  no  mutual  concession.  There  was 
no  marking  of  a  distinct  line,  or  otherwise  es- 
tablishing It  so  that  it  could  be  visible;  its 
monuments  giving  notice  to  the  world  that 
a  recorded  written  instrument  between 
the  parties  would  give.  On  the  contrary.  It 
amounts  merely  to  one  man's  having  a  ceded 
title  to  land  by  agreement  without  considera- 
tion, ceding  It  to  another  man  who  happens 
to  own  an  adjoining  tract;  the  cession  being 
by  parol  agreement  alone.  This  transaction, 
we  think,  falls  clearly  within,  and  is  sub- 
ject to  all  the  evils  and  vices  aimed  to  be 
prevented  by,  our  statute  of  frauds  and  per- 
juries, requiring  a  contract  conveying  title  to 
land  to  be  in  writing  and  signed  by  the 
party  to  be  charged.  It  would  never  do  to 
say,  and  it  has  never  been  said  authoritative- 
ly, that,  merely  because  one  man  owns  land 
adjoining  another's,  he  may  acquire  the  lat- 
ter's  land,  or  some  part  of  it,  by  parol  agree- 
ment, any  more  than  if  he  did  not  own  land 
adjoining.  The  single  fact  of  proximity  can- 
not relieve  the  transaction  from  the  perils  and 
temptations  to  commit  frauds  and  perjuries. 
On  the  contrary,  it  Is  more  apt,  if  anything, 
to  incite  them,  by  exciting  the  cupidity  of 
the  covetous  landowner,  who  invariably 
wants  to  extend  big  boundary  or  "straighten 
his  lines."  We  are  of  opinion  that  the  circuit 
court  was  correct  in  holding  that  the  parol 
agreement  was  ineffectual  to  pass  the  title 
to  the  land  in  dispute  In  this  case. 

In  the  conveyance  of  the  timber  to  the  vend- 
or of  the  Burt  &  Brabb  Lumber  CSompany  a 
lien  was  alleged  to  have  been  created  upon 
the  land  of  Amburgy  to  secure  the  title  to 
these  trees.  In  its  answer,  which  was  made 
ft  croes-petltlon  against  appellants,  the  Burt  & 
Brabb  Lumber  Company  set  up  this  alleged 
Hen,  and  asked  that,  in  the  event  the  trees 
should  be  adjudged  to  Sergent,  it  should  be 
allowed  to  recover  their  value  against  the 
Amburgys,  to  be  satlsfled  out  of  the  land  put 
in  lien  therefor.  There  does  not  appear  to 
have  been  a  summons  upon  this  cross-petition, 
nor  did  the  Amburgys  answer  it  Notwith- 
standing, upon  the  circuit  court's  adjudging 
the  timber  to  Sergent,  it  further  adjudged 
that  the  Burt  &  Brabb  Lumber  Ciompany.  re- 
cover from  appellants  the  value  of  the  trees, 
to  be  fixed  by  the  master  commissioner,  to 
whom  the  case  was  referred,  and  adjudged  a 
sale  of  appellants'  land  to  satisfy  the  sum 
so  ascertained  by  the  commissioner.  This 
part  of  the  Judgment  was  erroneous  in  two 
particulars — one,  in  that  it  gave  Judgment 
against  the  Amburgys  without  their  having 
been  summoned  or  heard  in  that  action,  and, 
second,  in  leaving  the  matter  of  how  much 
the  Judgment  should  be  to  the  commissioner 
of  the  court 

The  Judgment  in  favor  of  appellee  Sergent 


is  afibrmed;  but  for  the  reasons  given,  the 
Judgment  in  favor  of  the  Burt  A  Brabb 
Lumber  Company  against  appellants  Am- 
burgy la  reversed,  and  cause  remanded,  with 
directions  to  grant  appellants  a  new  trial,  as 
against  the  Burt  &  Brabb  Lumber  Company, 
under  proceedings  not  inconsistent  herewith. 


LICKINO  VALLBY  BLDO.  ASS'N  NO.  8  v. 

COMMONWEAI/TH. 
(Court  of  Appecda  of  Kentucky.    Dec.  6,  1905.) 

1.  CoBPOBATiOHS  —  Acts   of  Oitiokbs  —  Eb- 

TOFPEL. 

A  corporation  which  for  over  seven  yean 
has  taken  no  steps  to  repudiate  the  action  of 
its  officers  in  filing  amended  articles  of  incorpo- 
ration, creating  it  a  corporation  under  the 
present  law,  with  all  the  attendant  privileges, 
though  it  is  charged  with  notice  thereof  by  the 
articles  being  filed  with  the  clerk  of  the  county 
where  it  does  business,  as  well  aa  with  the 
Secretary  of  State,  may  not,  on  being  sued  for 
the  oi^anisation  tax  imposed  by  Ky.  St  1903, 
i  422a,  assert  that  the  action  of  its  officers 
was  unanthorized. 

2.  Taxation— Penai,ti£S—Iktkbe8T  on  Peh- 

AX.TIEe. 

Under  Kjr.  St  1903,  {(  4263,  4267.  pro- 
viding that  in  case  of  recovery  in  actions 
prosecuted  by  the  revenae  officer  for  back  taxes 
or  other  money  due  the  state,  the  judgment 
shall  include  a  penalty  of  20  per  cent,  to  be 
paid  such  officer  for  his  services,  interest  on  the 
penalty,  not  being  authorized  by  the  Matute. 
is  not  recoverable. 

3.  iNTEBEBT^BKrOBB  AND   AlTKB  SSXBCCTION. 

Ky.  St  1903,  ii  4170,  4174,  providing  if 
judgment  is  given  against  a  corporation  for 
money  due  the  state  and  it  fails  to  pay,  and  an 
action  on  return  of  "No  property  found"  is 
brought  against  It,  interest  shall  be  allowed  at 
the  rate  of  10  per  cent,  from  the  time  the 
amount  was  due  till  paid,  refer  to  interest  after 
execution  is  issued,  and  not  to  interest  ac- 
cruing before  the  first  judgment 

4.  Taxation— INTEBEST  on  Taxes. 

In  the  absence  of  a  statute  q>ecially  ap- 
plicable to  the  question  of  interest  on  taxes  due 
the  state,  the  rate  is  6  per  cent,  as  in  actions 
on  accounts  or  other  contested  demands. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action-  by  the  commonwealth  of  Kentucky 
against  the  Licking  Valley  Building  Asso- 
ciation No.  3.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Louis  Reuscher  and  C.  L.  Raison,  Jr.,  for 
appellant  James  M.  Guthrie,  for  the  Com- 
monwealth. 

HOBSON,  0.  J.  The  commonwealth  in- 
stituted this  proceeding  against  appellant  to 
recover  from  it  the  organization  tax  of  one- 
tenth  of  1  per  cent  on  each  $100  of  the  capi- 
tal stodE  of  the  company.  T^lie  defendant  by 
its  answer  alleged  that  it  waa  incorporated 
on  April  12,  1886,  and  that  it  had  filed 
amended  articles  of  incorporation  on  April 
19,  1897.  The  original  and  the  ammded 
articles  were  filed  with  the  pleadings,  and 
on  the  last  appeal  it  was  held  by  this  court 
that  the  amended  articles  created  a  new  cor- 
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poraUon,  and,  these  articles  having  been  filed 
under  the  present  Constitution,  that  the  de- 
fendant was  liable  for  the  tax.  Common- 
wealth T.  Licking  Valley  Bnlldlng  Associa- 
tion No.  3,  82  S.  W.  435,  26  Ky.  Law  Rep. 
TSOt.  On  the  retnm  of  the  case  to  the  cir- 
cuit court  the  defendant  filed  a  second 
amended  answer,  In  which  It  alleged  that  its 
former  amended  answer  was  made  by  mis- 
take; that  It  had  not  filed  any  amended 
articles  of  Incorporation,  and  that  the  state- 
ments of  the  former  amended  answer  to 
this  effect  were  made  by  mistake  of  the 
pleader;  that  the  corporation  had  continued 
to  do  business  all  the  time  under  Its  original 
charter;  that  It  had  authorized  certain  of 
Its  officers  to  file  an  acceptance  of  the  pro- 
visions of  the  new  Constitution  of  Kentucky 
and  the  laws  made  In  pursuance  thereto,  and 
that  this  was  all  that  the  corporation  had 
authorized  done;  but  that  these  oflScers  had 
without  authority  filed  amended  articles  of 
incorporation,  which  had  never  been  ac- 
cepted by  the  corporation  or  adopted  in  any 
way.  The  court  sustained  a  demurrer  to  the 
answer  as  amended,  and  entered  Judgment 
against  the  defendant  In  the  sum  of  $1,000, 
with  interest  at  10  per  cent  from  April  21, 
1S97,  also  the  further  sum  of  $200,  being  the 
penalty  of  20  per  cent  on  the  organization 
tax,  with  like  interest  and  the  defendant 
appeals. 

The  only  exhibit  filed  with  the  amended 
answer  shows  that  on  May  14,  1897,  the  cor- 
poration filed  with  the  Secretary  of  State  its 
adoption  of  the  provisions  of  the  new  cor- 
poration law  and  a  copy  of  its  articles  of 
reincorporation.    The  articles  of  reincorpora- 
tion were  also  recorded  In  the  office  of  the 
county  clerk  of  Campbell  county,  where  the 
corporation  did  business.    They  were  thus  a 
public  record,  of  which  every  one.  Including 
the  corporation,  was  required  to  take  notice. 
The  corporation,  although  having  notice  that 
the  ertlclee  of  reincorporation  had  been  filed 
In  the  county  clerk's  office  and  with  the  Secre- 
tary of  State,  creating  It  a  corporation  under 
the  present  law  and  conferring  upon  it  all  the 
privileges  of  such  corporations,  as  early  as 
May  14, 1897,  has  never  taken  any  steps  disa- 
vowing the  action  of  its  officers  until  the  filing 
of  the  amended  answer  in  this  suit  to  recover 
the  organization  tax,  since  the  judgment  on 
the  former  appeal,  or  more  than  fix  years 
after  the  action  of  these  officers  was  taken. 
During  all  this  time  it  has  enjoyed  the  privi- 
leges   of   a   corporation   created   under   the 
present  statute,  or  has  been  In  a  position  to 
enjoy  them,  and  no  one  could  dispute  its 
right    to  these    privileges.    After  so    great 
length  of  time  it  cannot  be  permitted  to  say 
that  the  action  of  its  officers,  of  which  it  is 
charged  with  notice,  was  unauthorized,  and 
the  court  properly  sustained  the  demurrer  to 
the  second  amended  answer. 

By  section  4283.  Ky.  St  1003,  It  Is  made 
the  duty  of  the  revenue  agent,  among  other 


things,  to  institute  proceedings  to  recover 
any  money  which  may  be  due  the  common- 
wealth, and  in  all  such  suits  In  which  a 
Judgment  Is  recovered  the  party  In  default 
shall.  In  addition  to  the  amount  for  which 
he  is  liable  to  the  state,  be  adjudged  to  pay 
a  penalty  of  20  per  cent  on  the  amount  due. 
The  revenue  agent  who  prosecutes  the  action 
and  recovers  the  amount  due  the  common- 
wealth shall  be  entitled  to  receive  the  penal- 
ty for  Ids  services.  By  section  4267  It  is 
made  the  duty  of  the  Auditor  of  Public  Ac- 
counts, among  other  things,  to  diligently 
prosecute  the  collection  of  all  back  taxes  or 
license  fees  due  the  commonwealth,  and  he 
shall  have  power  to  direct  revenue  agents  to 
prosecute  such  actions,  for  which  services  the 
revenue  agent  shall  be  entitled  to  the  penalty 
of  20  per  cent,  to  be  paid  by  the  delinquent 
taxpayer.  These  sections  are  the  only  pro- 
visions of  the  statute  that  we  find  applicable 
to  the  case,  and  they  are  silent  as  to  the  in- 
terest on  the  taxes.  In  the  absence  of  a 
statute  taxes  do  not  bear  Interest  Laws 
giving  penalties  are  strictly  construed,  and 
interest  upon  penalties  is  not  given,  unless 
authorized  by  the  statute. 

By  sections  4170  and  4174,  Ky.  St  1903, 
after  a  Judgment  is  given  against  a  cori>ora- 
tlon.  If  it  falls  to  pay  and  an  action  upon 
return  of  "No  property  found"  is  brought 
against  it  Interest  at  the  rate  of  10  per 
cent,  is  given  from  the  time  the  amount  is 
due  until  paid.  But  these  sections  seem  to 
refer  to  Interest  after  execution  has  been 
issued,  and  not  to  interest  accruing  before 
Judgment.  There  being  no  statute  applica- 
ble to  the  case,  it  must  be  governed  by  the 
general  principles  regulating  suits  upon  ac- 
counts or  other  contested  demands,  and  only 
interest  at  6  per  cent  from  the  filing  of  the 
petition  can  be  allowed. 

The  defendant,  when  the  demurrer  to  its 
second  amended  answer  was  sustained,  did 
not  offer  to  plead  further  or  ask  time  for  this 
purpose.  On  the  return  of  the  case  to  the 
circuit  court  If  no  amended  answer  setting 
up  a  valid  defense  is  offered,  the  court  will 
enter  a  Judgment  against  the  defendant  for 
$1,000,  with  Interest  from  the  filing  of  the 
petition  at  6  per  cent,  and  for  $200,  without 
interest,  and  for  the  costs  of  the  action. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  and  further  proceedings  as 
herein  indicated. 


McCABB'S    ADM'X   v.   MATSVILLB   &   B. 

S.  R.  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  5,  1903.) 
1.  Railboads— Persons  on  Tback— Irjubies 

— QUKSTION  rOB  JUBT. 

In  an  action  for  the  death  of  one  killed  on 
a  railroad  track,  held,  that  tlie  questions  of 
negligence  and  contributory  negligence  were  for 
the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  H  1365-1381.] 
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2.  SAJOt  —  Ofebatior  —  RuNKiNO  Tkains 
THBOuaH  TowNa— Caee  Required. 
Those  In  chsu-ge  of  trains  running  through 
towns  must  use  ordinary  care  to  keep  constant 
lookout  for  persons  crossing  the  track  by  re- 
ducing the  speed  of  the  train  and  giving  the 
customary  warning  signals  of  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  ${  1254,  1257,  1258, 
1263,  12T5.] 

Appeal  from  Circuit  Court,  Mason  Connty. 

"Not  to  be  officially  reported." 

Action  by  Emma  McCabe,  as  administratrix 
of  the  estate  of  Peter  McCabe,  deceased, 
against  the  MaysvlUe  &  Big  Sandy  Railroad 
Cotnpany  and  another.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Allen  D.  Cole  and  A.  E.  Cole  &  Son,  for 
appellant.  Worthlngton  &  Cochran  and  W. 
H.  WardBworth,  for  appellees. 

SETTLE,  J.  This  action  was  brought  by 
the  appellant,  Emma  McCabe,  as  the  admin- 
istratrix of  the  estate  of  Peter  Mddabe,  de- 
ceased, against  the  appellees,  Maysvllle  & 
Big  Sandy  Railroad  Company,  and  Its  suc- 
cessor, the  Chesapeake  &  Ohio  Railway  Com- 
pany, to  recover  of  them  damages  for  the 
death  of  ber  intestate,  which  resulted  from 
wounds  occasioned  by  his  being  struck  by  a 
passenger  train  of  tlie  latter  company  in  the 
city  of  Maysville.  Upon  the  conclusion  of  all 
the  evidence  beard  upon  the  trial,  the  Jury  in 
obedience  to  a  peremptory  instruction  from 
the  coturt  returned  a  verdict  for  appellees. 
Judgment  was  thereupon  entered  in  appel- 
lees' favor,  and,  appellant's  motion  for  a  new 
trial  having  been  oveiTuled,  she  seeks  by  this 
appeal  a  reversal  of  the  Judgment 

The  intestate  was  69  years  of  age  at  the 
time  of  bis  deatb,  and  his  place  of  residence 
was  on  the  south  side  of  Third  street,  be- 
tween Commerce  and  Poplar  streets,  in  th^ 
city  of  Maysville.  Appellees  have  a  double 
track  on  Third  street  of  that  city  for  almost 
its  entire  length.  The  street  Is  also  constant- 
ly used  by  pedestrians  and  vehicles.  Ap- 
pellant's intestate  was  Injured  at  the  crossing 
of  Bruce's  alley,  between  Commerce  and  Pop- 
lar streets.  From  Bruce's  alley  crossing  to 
the  crossing  at  Poplar  street  going  east  the 
distance  is  350  feet,  and  from  there  to  Lex- 
ington street  400  feet.  From  the  crossing  at 
Bruce's  alley  to  a  point  about  50  feet  east  of 
Lexington  street  the  railroad  track  Is  straight, 
but  at  the  latter  point  It  curves  toward  the 
south;  but  the  evidence  shows  that  after 
rounding  the  curve  in  the  direction  of  Bruce's 
alley  the  engineer  upon  a  locomotive  can,  by 
keeping  a  lookout,  see  a  man  on  the  track  at 
the  alley  a  distance  of  between  700  and  800 
feet  ahead  of  the  locomotive.  Upon  the 
afternoon  of  receiving  his  injuries  the  intes- 
tate. Intending  to  find  a  purchaser  for  some 
peaches  be  had  for  sale,  stepped  out  into  his 
yard,  looked  up  and  down  the  railroad  tracks 
in  front  of  bis  house,  and,  seeing  no  train 
approaching,  walked  to  the  street  and  upon 


the  south  railroad  track,  where,  turning  west- 
wardly,  he  went  in  the  direction  of  Bruce's 
alley  crossing;  the  alley  being  beyond  the 
north  track  and  then  about  300  feet  from  bim. 
He  had  gone  but  a  little  way  when  a  west- 
bound passenger  train  come  up  behind  bim. 
but  on  the  north  track,  and  the  intestate,  hav- 
ing by  the  time  it  got  to  where  be  was  cross- 
ed over  to  the  north  track,  was  struck  by  the 
train  at  or  about  the  Bruce's  alley  crossing. 
When  examined  by  the  physician  who  was 
called  to  see  him  it  was  found  that  be  had 
received  a  slight  wound  on  the  back  of  the 
head,  another  of  considerable  length  along  the 
bade  and  side  and  under  tlie  arm,  and  yet 
another  in  the  leg  t)etween  the  knee  and 
thigh,  whicb  broke  the  bone.  The  deatb  of 
McCabe  occurred  eight  days  after  his  injuries 
were  received. 

His  conduct  in  crossing  from  the  south 
track,  where  he  was  out  of  the  way  of  the 
approaching  train,  to  the  north  track  and  in 
the  way  of  It,  would  have  been  incomprehen- 
sible, but  for  his  own  explanation  of  the 
matter  to  his  physician  and  family  after  he 
was  injured,  which  was  that  he  discovered 
the  train  when  it  was  on  or  about  leaving  the 
curve,  but  thought  it  was  coming  on  the 
south  track,  on  which  be  was  then  walking, 
whereupon  he  left  the  south  track  and  crossed 
over  to  the  north  track  to  avoid  the  train, 
and  reached  the  north  tradf  as  the  train 
struck  bim.  This  statement  of  the  accident 
the  physicians  and  others  were  permitted  to 
relate  upon  the  trial  without  objection  from 
appellees'  counsel,  presumably  upon  the 
ground  that  it  conduced  to  prove  the  Intestate 
guilty  of  contributory  negligence,  as  alleged 
in  appellees'  answer.  It  also  appears  to  have 
afforded  the  lower  court  sufficient  ground  for 
the  giving  of  the  peremptory  Instraction. 
This  conclusion  of  the  court  would  prevail 
with  us,  but  for  another  feature  of  tlie  case 
which  we  think  should  not  be  overlooked ;  that 
Is,  that  there  was  some  evidence  which  tmded 
to  prove  that,  but  for  the  improper  rate  of 
speed  at  whicb  the  train  was  run  through  the 
street  and  the  failure  of  both  the  engineer 
and  fireman  to  keep  a  lookout  ahead  of  it,  the 
intestate's  injuries  might  have  been  pre- 
vented. We  are  aware  that  the  testimony 
was  conflicting  on  these  points,  and  also  as  to 
whether  there  was  any  warning  given  of  tb« 
approach  of  the  train,  by  the  ringing  of  the 
bell  or  sounding  of  the  whistle ;  but  we  cannot 
say  that  the  testimony  was,  as  a  whole. 
sufficient  to  Justify  the  conclusion  that  the 
injuries  of  McCabe  were  caused  solely  by 
his  own  negligence.  Several  witnesses,  some 
of  them  having  no  interest  whatever  in  the 
case,  testified  that,  instead  of  keeping  a  look- 
out as  the  train  passed  through  Tliird  street, 
both  the  engineer  and  fireman  were  looking 
toward  a  bouse  they  were  passing  and  waving 
their  hands  at  some  of  its  inmates.  The  fir(>- 
man  died  before  the  case  came  to  trial,  but 
the  engineer,  whose  testimony  appears  In 
the  record,  does  not  satlsfactorl^ideny  or 
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refute  the  *teatlmony  given  against  blm  on 
this  tx)int,  and  be  admits  that  he  did  not  see 
McCabe  at  all  on  the  occasion  of  the  accident, 
or  know  that  he  bad  been  injured  until  later 
notified  of  it. 

As  already  indicated,  McCabe  made  the 
statement  to  his  physician  and  others  that  be 
saw  the  train  as  it  turned  the  cnrre,  which 
was  nearly  800  feet  away,  and  that,  thinking 
It  was  coming  on  the  south  track,  on  which 
be  was  walking,  he  at  once  left  that  track 
and  started  for  the  other.  Other  witnesses 
say  he  proceeded  some  distance  toward  the 
alley  crossing  before  he  attempted  to  get  on 
the  north  track,  which  be  did  not  in  fact 
reach  until  the  train  struck  blm.  If  he 
could  see  the  train  as  it  turned  the  curve 
nearly  800  feet  away,  what  was  there  to  pre- 
vent the  engineer  and  fireman  from  seeing 
him  at  a  like  distance,  unless,  as  some  of  the 
witnesses  testified,  they  were  looking  in 
some  other  direction  than  ahead  of  the  train. 
If  by  looking  ahead  they  would  have  seen 
McCabe,  they  would  have  understood,  when 
he  left  the  south  track  and  went  toward  the 
alley  crossing  over  the  north  track,  that  he 
was  going  in  the  way  of  their  train.  Con- 
sequently they  might  have  taken  the  neces- 
sary steps  to  protect  him  from  injury.  Ac- 
cording to  appellant's  witnesses  the  train 
was  running  at  the  rate  of  25  or  30  miles  an 
hour.  The  conductor,  engineer,  and  other 
witnesses  of  appellees  said  its  rate  of  speed 
was  15  or  18  miles  an  hour.  According  to  the 
admission  of  the  conductor  the  train,  by 
use  of  the  emergency  brakes,  etc.,  could  have 
been  stopped  within  200  feet  after  reaching 
Poplar  street.  This  would  have  been  150 
feet  east  of  Bruce's  alley  ci-ossing,  where 
McCat>e  was  struck,  and,  if  the  train  had 
stopped  150  feet  short  of  the  alley  crossing, 
he  would  not  have  been  Injured.  According 
to  the  further  statement  of  the  conductor.  If 
the  train  was  going  at  the  rate  of  15  or  18 
miles  an  hour,  it  might  have  been  stopped 
within  100  or  150  feet  after  reaching  Poplar 
street,  or  200  feet  east  of  Bruce's  alley  cross- 
ing. This,  too,  would  have  saved  the  life 
of  McCabe.  Obviously,  if  the  train  had  been 
going  at  a  still  slower  rate  of  speed — such  as 
6  miles  an  hoj;ir,  which  would  have  been  rea- 
sonable— It  could  have  been  stopped  in  a  cor- 
respondingly shorter  time.  It  may  also  be 
said,  in  view  of  the  testimony  of  some  of 
the  witnesses  that  no  signal  was  given  of  the 
approach  of  the  train,  that  if  such  signals 
had  been  given,  especlaHy  the  blowing  of  the 
whistle  before  the  train  came  In  sight,  it 
might  have  kept  McCabe  off  the  track  until 
the  train  passed. 

It  la,  however,  insisted  for  appellees  that 
two  or  more  of  the  witnesses  for  the  defense 
testified  that  they  saw  McCabe  when  he  was 
struck  by  the  train,  and  that  he  ran  against 
it  after  the  engine  had  passed  him,  and  there- 
fore, bnt  for  his  negligence  in  this  respect, 
the  ti'ain  would  have  passed  without  strik- 


ing him.  This  testimony  does  appear  in  the 
record ;  but  there  is  also  testimony  that  tends 
to  contradict  it,  such  as  the  physical  facts 
manifested  by  the  nature  and  situation  of 
the  wounds  that  were  received  by  McCabe 
from  his  collision  with  the  train.  The  one 
on  the  side,  back,  and  under  the  right  arm, 
wonld  seem  to  Indicate  that  It  was  made  by 
the  bar  of  the  pilot  which  projects  beyond 
the  side  of  the  cars,  whereas  the  one  on 
the  back  of  the  leg  was  evidently  made  by 
contact  with  the  steps  of  a  car.  So,  If  the 
higher  wound  was  made  by  the  bar  of  the 
pilot,  the  conclusion  would  seem  to  follow 
that  McCabe  first  came  in  contact  with  the 
pilot,  and  next  with  the  car  steps,  and,  if 
first  with  the  pilot,  that  he  did  not  run  against 
the  train,  as  claimed  by  counsel  for  appel- 
lees, but  that  the  engine  ran  against  him 
in  passing  him,  and  while  he  was  In  the  act 
of  making  the  crossing  to  the  alley.  We  are 
of  opinion,  therefore,  that  none  of  the  facts 
relied  on  as  showing  negligence  on  the  part 
of  either  appellees  or  McCabe  can  be  said 
to  be  undisputed  or  conclusive,  for  which 
reason  the  trial  judge  should  not  have  said 
as  a  matter  of  fact  or  of  law  that  negligence 
was  shown  as  to  either.  All  the  facts  should 
have  gone  to  the  jury,  under  proper  instruc- 
tions,  for  their  determination. 

It  Is  a  well-settled  rule  that  greater  care 
must  be  used  in  running  trains  through  a 
town,  and  in  approaching  a  crossing  in  a 
town,  than  is  required  to  be  exercised  In  ap- 
proaching a  highway  or  crossing  in  the  coun- 
try, because  of  the  passing  of  persons  on  the 
streets  and  about  the  railroad  track.  So 
It  has  been  held  that  those  In  charge  of  the 
trains  must,  under  such  circumstances,  use 
ordinary  care  to  keep  a  constant  lookout 
for  persons  crossing  the  track  and  by  re- 
ducing the  speed  of  the  train  and  giving  the 
customary  signals  warn  them  of  approaching 
danger.  Paducah  &  M.  R.  R.  Co.  v.  Hachi, 
12  Bush,  41 ;  L.  &  N.  R.  B.  Co.  v.  Crelghton, 
106  Ky.  42,  50  S.  W.  227;  K.  &  I.  Bridge  Co. 
v.  Cecil,  14  Ky.  Law  Rep.  4T7;  Eskrldge's 
Ex'rs  V.  CIn.,  N.  &  T.  P.  Ry.  Co.,  89  Ky.  375, 
12  S.  W.  580.  As  the  Intestate  was  not  a 
trespasser  upon  appellees'  track,  all  the  care 
required  by  the  rule  supra  should  have  been 
exercised  by  appellees'  engineer  to  avoid  in- 
jury to  him,  and  if  his  Injm-ies  were  caused 
by  the  engineer's  failure  to  exercise  such 
care,  and  not  by  his  own  want  of  ordinary 
care,  appellees  would  be  responsible  In  dam- 
ages therefor.  At  any  rate,  it  was  the  prov- 
ince of  the  jury  to  determine,  under  all  the 
facts,  whether  his  own  negligence  or  that  of 
appellees'  servants  was  the  proximate  cause 
of  his  Injuries.  We  do  not  think  It  was  an 
abuse  of  discretion  for  the  lower  court  to  al- 
low appellees'  answer  to  be  filed. 

For  the  reasons  indicated,  the  judgment 
Is  reversed,  and  cause  remanded  for  a  new 
trial  and  for  further  proceedings  consistent 
with  the  opinion. 
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BURKS'    ADMTl   t.    LANE   LUMBER    CO. 
(Conn  of  Appeals  of  Kentucky.    Dec  6,  1905.) 

1.  IMPBOVKUKNTS— lilXN  roB  Valxtb. 

Where  a  landowner  settled  his  danghter 
and  her  hnshand  on  land,  and  they  made  im- 
provements thereon  with  the  landowner's  co- 
operation, he  Intending  the  place  as  a  home  for 
his  danghter  and  contemplating  making  a  deed 
for  it,  but  failing  so  to  do,  the  daughter  and 
her  husband  had  a  lien  for  the  enhancement  of 
value  by  reason  of  the  improvements  which 
they  had  erected. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Improvements,  g  19.] 

2.  Saue— Advances  fob  Iupboveuekts. 

A  father  placed  his  daughter  and  her 
husband  in  possession  of  land,  intending  to 
make  them  a  deed  for  it,  but  before  he  did  bo, 
and  after  they  bad  made  improvements  and 
purchased  lumber  for  such  purpose,  the  daugh- 
ter and  her  hasband  died,  leaving  a  child  and 
no  personal  estate  to  be  administered,  except 
such  as  was  exempt  to  the  child,  and  the  father 
became  the  administrator  of  the  husband.  Held, 
that  in  an  action  against  the  administrator,  all 
proper  parties  being  in  court,  the  one  furnish- 
ing the  lumber  for  the  improvements  was  en- 
titled to  be  subrogated  and  to  enforce  a  lien  for 
the  improvements. 

3.  Jtjdiciai.    Sales— Judgment— Constbuo- 
iioR— Amount  to  be  Sold. 

A  judgment  directing  a  commissioner  to 
sell  certain  land  and  to  apply  its  proceeds  to 
the  payment  of  plaintiffs  debt  by  implication 
directed  a  sale  of  only  so  much  as  might  be 
required  to  pay  plaintiff's  debt. 

4.  Same  —  Pbesumption  —  DivisiBiLiTT     of 
Tbact. 

In  the  absence  of  any  evidence  to  the  con- 
trary, it  must  be  presumed  that,  on  a  judicial 
sale  of  so  much  of  a  tract  of  42  acres  as  was 
necessary  to  satisfy  a  lien  against  it,  the  land 
was  divisible. 

Appeal  from  Circuit  Cotirt,  Hart  County. 

"Not  to  be  offldally  reported." 

Action  by  the  Lane  Lumber  Company 
against  Walter  Burks'  administrator.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
api>eal8.    Affirmed. 

H.  C.  Martin,  for  appellant  H.  A.  Watkins. 
for  appellee. 

HOBSON,  O.  J.  Appellant,  Leonard  Ham- 
ilton bad  two  daughters,  wlio  married  about 
the  same  time.  He  owned  a  tract  of  84  acres 
of  land  which  he  divided  equally  between 
them,  having  a  surveyor  to  run  it  off.  One 
of  the  daughters,  Mrs.  Burks,  and  her  hus- 
band, Walter  Burks,  settled  on  the  42  acres 
allotted  to  her.  Her  husband  erected  on  it 
a  four-room  cottage,  a  barn,  and  other  im- 
provements, enhancing  the  value  of  the  prop- 
erty some  $300.  After  this,  and  within  two 
years  after  bis  marriage,  the  husband  died, 
in  August,  1901.  Mrs.  Burks  died  in  two  or 
three  weeks  after  her  husband,  leaving  sur- 
viving her  a  little  girl,  Bessie,  two  or  three 
months  old.  Leonard  Hamilton  qualified  as 
the  administrator  of  Walter  Burks,  but  all 
his  personal  property  was  set  aside  to  the 
infant.  No  deed  had  been  made  to  him  or 
his  wife  for  the  42  acres  of  land,  and  Hamil- 
ton resumed  possession  of  it.  Appellee,  the 
Lane  Lumber  Company,  had  furnished  Burks 


the  lumber  to  build  the  barn.'  After  his 
death  they  filed  in  the  county  clerk's  office 
a  materialman's  lien  for  their  claim,  bnt  the 
weight  of  the  evidence  sustains  the  chancel- 
lor's conclusion  that  the  claim  was  not  filed 
within  the  time  required  by  the  statute.  The 
court,  however.  In  tWs  suit,  which  they 
brought  to  enforce  their  lien,  ordered  the 
land  sold  to  satisf^  the  debt  of  $81.26,  and 
Hamilton  appeals. 

The  proof  shows  very  satisfactorily  that 
Hamilton  settled  his  daughter  and  her  hus- 
band on  the  land,  and  that  the  Improvements 
were  put  upon  it  by  the  son-in-law  with  the 
co-operation  of  Hamilton,  who,  as  shown  by 
all  the  circumstances.  Intended  the  place  as 
a  home  for  bis  daughter  and  contemplated 
making  them  a  deed  for  it  Under  the  cir- 
cumstances, when  he  failed  to  make  the  deed, 
she  and  her  husband  had  a  lien  upon  the  land 
for  the  enhancement  of  it  by  reason  of  the 
improvements  which  they  had  erected,  and 
if  they  had  lived  and  Hamilton  had  declined 
to  make  the  conveyance  the  lien  would  have 
enforced  in  their  favor.  Regularly  the  cred- 
itor should  get  judgment  and  return  of  "No 
property  found"  against  his  debtor,  and  then 
proceeded  by  equitable  action  on  his  return  of 
"No  property"  to  enforce  his  judgment  by 
subjecting  the  debtor's  lien  on  the  land  for  its 
enhancement  by  reason  of  the  Improvements. 
All  the  proper  parties  are  before  the  court  in 
this  action,  and  to  avoid  circuity  of  action  we 
see  no  reason  wliy  the  creditor  who  furnished 
the  lumber  that  went  into  the  bam  may  not 
be  subrogated  to  the  rights  of  his  debtor  and 
allowed  to  enforce  the  lien  which  his  debtor 
held.  The  debtor  being  dead  and  Iiaving  left 
no  personal  estate  to  be  -administered,  except 
such  as  was  exempt  to  the  infant  child,  and 
Hamilton  being  the  administrator,  it  is  not 
right  that  Hamilton  should  keep  the  land, 
which  was  improved  at  the  expense  of  his 
son-in-law  and  the  Lane  Lumber  Company, 
without  accounting  for  the  enhancement: 
and  as  all  other  bills  are  paid,  except  that  of 
the  Lane  Lumber  Company,  under  the  peculiar 
facts  of  the  case  the  chancellor  properly  ad- 
judged them  a  sale  of  the  land,  or  so  mnch  of 
it  as  might  be  necessary  to  'pay  their  claim. 

The  allegations  of  the  answer  as  to  the 
manner  in  which  Burks  held  tlife  land  amount 
only  to  an  affirmative  traverse  of  the  allega- 
tions of  the  petition  on  the  subject  The  de- 
scription of  the  land  is  sufficient  as  it  may 
be  easily  identified  from  the  description  given 
in  the  judgment  It  is  described  as  the  42 
acres  of  land  on  which  Burks  lived  at  his 
death,  lying  adjoining  the  farm  of  Hamil- 
ton in  Hart  county.  There  is  no  personal 
judgment  against  Hamilton.  While  the  judg- 
ment does  not  In  terms  direct  the  commis- 
sioner to  sell  BO  much  of  the  land  as  is  nei-- 
essary  to  pay  the  debt  we  think  this  is  it.<i 
fair  meaning,  as  it  only  authorizes  him  to 
sell  the  land  "upon  a  credit  of  six  months. 
and  its  proceeds  applied  to  the  payment  of 
plaintiff's   debt,    with   bpQd   and   approved 
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security  required  of  the  purchaser  for  the 
purchase  price."  Under  this  Judgment  the 
conunlssloner  Is  not  authorized  to  sell  any- 
thing more  than  Is  necessary  for  the  payment 
of  the  plaintiff's  debt,  and  is  not  authorized 
to  take  a  bond  for  anything  else.  The  Judg- 
ment, therefore,  by  implication  directs  the 
commissioner  to  sell  so  much  of  the  land  as 
may  be  required  to  pay  the  plaintiff's  debt, 
and  it  must  be  presumed  under  the  evidence 
that  the  tract  of  42  acres  of  land  is  divisible. 
Sears  v.  Henry,  13  Bush,  413. 
Jndgment  affirmed. 


P'POOL'S  EX'R  V.  P'POOL'S   BX'X. 

(Court  of  Appeals  of  Kentucky.    Dec  6,  1905.) 

WiuLS— Revocation— Re-Exkcution  —  Stat- 
utes— SUTFICIENCY. 

Ky.  St.  1903,  S  4828,  provides  that  no  will 
!<hall  be  valid,  unless  in  writing  and  sab- 
scribed  by  the  testator,  and  that,  if  not  wholly 
written  by  testator,  the  subscription  shall  be 
made  or  the  will  acknowledged  in  the  presence 
of  two  witnesses,  who  shall  subscribe  the  will ; 
and  section  4834  provides  that  no  will,  after 
being  revoked,  shall  be  revived  otherwise  than 
by  re-execution  thereof.  Held,  that  where  a 
holographic  will  had  been  revoked,  and  there- 
after tostator  presented  It  to  i>er8ons  who 
witnessed  his  signature  to  it,  the  witnesses  not 
being  aware  of  the  contents  of  the  instrument 
or  its  nature,  there  was  a  sufficient  revival  of 
the  will. 

Appeal  from  Circuit  Court,  Trigg  County. 

"To  be  officially  reported." 

Oontest  between  the  executor  of  Oscar 
P'Pooi  and  the  executrix  of  said  decedent 
over  papers  purporting  to  be  his  last  will 
and  testament,  offered  for  probate.  From  the 
Judgment,  the  executor  appeals.    Affirmed. 

G.  P.  Thomas,  Hazelrlgg  &  Hazelrigg,  and 
.Tnmes  B.  Gamett,  for  appellant.  Denny  P. 
Smltb  and  R.  A.  Burnett,  for  appellee. 

BARKER,  J.    Oscar  P'Pooi,  a  resident  of 
Cerulean  Springs,  Trigg  coun^,  Ky.,  on  the 
6tli    day  of  October,  1900,  executed  in  due 
form    a    holographic  will,  by  which   he  de- 
vised $500  to  his  mother  and  the  rest  of  his 
property  to  his  wife,  Mary  L.  P'Pooi,  now 
Mary  I*.  Gardner.    On  the  15th  day  of  Jan- 
uary, 1901,  at  the  home  of  his  mother,  near 
Hopklnsville,  Ky.,  he  executed  in  due  form 
anotber  holographic  will,   by  which  he  de- 
vised his  property  equally  to  his  wife  and 
bis   mother,  Mrs.  C  B.  Armstrong.    On  the 
23tli  day  of  October,  1901,  he  obtained  from 
his  \vite  the  will  bearing  date  October  6,  1900, 
.and  carried  It  to  Cadiz,  Ky.,  and  there  pre- 
sented It  to  F.  K.  Grasty,  the  county  clerk 
of  Trigg  county,  with  request  that  he  witness 
tbe  testator's  signature,  which  was  done  by 
rjrasty  writing  the  word  "Witness"  at  the 
end  of  the  document  and  under  it  signing  his 
name.    Tlie  testator  then  presented  tbe  docu- 
ment   to   George    Brandon,   the   deputy    of 
Orasty,  with  tbe  request  that  he  also  wit- 


ness his  signature,  which  was  done  by 
Brandon's  writing  his  name  under  that  of 
Ills  principal.  Thereupon  P'Pooi  carried  the 
paper  home  with  him  and  delivered  It  to  his 
wife,  saying  that  it  expressed  the  disposi- 
tion he  desired  to  make  of  his  property. 
Afterwards  Oscar  P'Pooi  died,  and  Iwth  of 
the  papers  purporting  to  be  bis  last  will  and 
testament  were  offered  for  probate  in  the 
county  court  of  Trigg  county.  The  Judg- 
ment of  this  tribunal  admitted  the  paper  of 
January  15,  1901,  to  probate,  and  rejected 
the  other.  Upon  appeal  to  the  circuit  court, 
this  Judgment  was  reversed,  and  the  paper 
witnessed  by  tbe  county  clerk  and  tds  deputy 
on  the  25tb  day  of  October,  1901,  was  ad- 
Judged  to  be  the  last  will  and  testament  of 
the  decedent,  from  which  this  appeal  is 
prosecuted. 

The  question  presented  is  one  purely  of 
law,  there  l>elng  no  issue  as  to  the  facts  above 
stated.  Undoubtedly  the  will  dated  October 
6,  1900,  was  expressly  revoked  by  that  dated 
January  15,  1901,  and  the  sole  question  here 
is  whether  or  not  what  was  done  by  the  de- 
cedent on  the;  25th  day  of  October,  1901,  at 
the  office  of  the  county  clerk,  was  a  sufficient 
re-execution  of  the  revoked  will  to  meet  the 
requirements  of  the  statute  governing  the 
subject.  Section  4828,  Ky.  St.  1908,  provides: 
"No  will  shall  be  valid  unless  it  is  in  writing, 
with  the  name  of  the  testator  subscribed 
thereto  by  himself,  or  by  some  other  person 
in  ills  presence  and  by  his  direction;  and, 
moreover,  if  not  wholly  written  by  tbe  testa- 
tor, the  subscription  shall  be  made  or  the 
will  acknowledged  by  him  in  the  presence  of 
at  least  two  credible  witnesses,  who  shall 
subscribe  the  will  with  their  names  in  the 
presence  of  the  testator."  Section  4833: 
"No  will  or  codldl,  or  any  part  thereof,  shall 
be  revoked,  unless  under  the  preceding  sec- 
tion, or  by  a  subsequent  will  or  codicil,  or 
by  some  writing  declaring  an  intention  to 
revoke  tbe  same,  or  by  the  testator,  or  some 
person  in  his  presence,  and  by  his  direction, 
cutting,  tearing,  burning,  obliterating,  can- 
celing or  destroying  the  same,  or  the  signa- 
ture thereto,  with  tbe  Intent  to  revoke." 
Section  4S34:  "No  will  or  codicil,  or  any 
part  thereof,  which  shall  be  in  any  manner 
revoked,  shall,  after  being  revoked,  be  re- 
vived, otherwise  than  by  re-execution  thereof, 
or  by  a  codicil  executed  in  tbe  manner  here- 
inbefore required;  and  then  only  to  the  ex- 
tent to  which  an  Intention  to  revive  the  same 
is  shown  thereby." 

Neither  of  the  witnesses  to  the  instrument 
under  consideration  knew  its  contents,  or 
that  It  was  a  will  they  were  witnessing.  It 
seems  to  us  that  this  case  is  concluded  by 
the  principle  settled  in  Flood  v.  Pragoff,  T9 
Ky.  607.  There  the  question  was  whether  a 
codicil,  not  written  by  the  testator,  which  re- 
voked a  large  part  of  the  will,  had  been 
properly  executed  under  tbe  statute.  In  that 
case  tbe  tacts  as  to  tbe  witnessing  were 
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substantially  Identical  with  those  at  bar. 
The  testator  called  Howard  and  Deppen  into 
the  office  of  Pragoff  to  witness  his  signature 
to  the  paper  offered  as  a  codicil,  and  each  of 
them,  at  his  request,  signed  the  paper  In  his 
presence  and  in  the  presence  of  Pragoff, 
Usher  having  previously  signed  bis  name  in 
their  presence.  Neither  saw  any  writing 
above  the  signature  of  the  testator,  or 
knev?  that  It  was  a  will.  It  was  contended 
by  the  contestants  that  these  facts  did  not 
show  a  sufiSdently  literal  compliance  with 
the  statute  to  constitute  the  paper  in  ques- 
tion the  will  of  the  testator.  But  it  was  held 
that  a  substantial  compliance  with  the  stat- 
ute was  sufficient,  and  that  the  codicil  in 
question  (there  being  no  other  objection)  was 
sufficiently  executed.  It  is  not  necessary  to 
reproduce  the  reasoning  of  the  opinion.  It 
is  sufficient  to  say  that  it  fully  covers  the 
question  in  hand  and  affords  ample  authority 
for  the  conclusion  of  the  court  below.  In 
the  case  of  Porter  v.  Pord,  82  Ky.  191,  It 
was  held,  where  a  married  woman  wrote  a 
holographic  will,  which  was  necessarily  in- 
valid by  reason  of  her  coverture,  that  this 
paper  was  sufficiently  re-executed  after  dis- 
coverture  by  the  making  by  the  testator  of 
certain  changes  in  its  devises  and  certain 
indorsements  on  the  envelope  which  con- 
tained it  The  court  said:  "Does  the  law 
require  more  to  be  done  than  has  been  done  In 
this  case?  "We  think  not  For  certainly 
there  is  no  provision  in  the  General  Statutes 
which  either  in  terms  or  by  necessary  im- 
plication requires  the  holograph  will  of  a 
married  woman  to  be  rewritten  or  resub- 
scribed  after  she  becomes  discovert  in  order 
to  make  it  valid."  And  in  the  case  of  Soward 
V.  Soward,  1  Duv.  126,  this  principle  was  de- 
clared:   "It  iB  furthermore  true,  as  was  said 


in  the  case  of  Upchurch  v.  Upchurch,  16  B. 
Mon.  112,  that  In  every  adjudication  of  this 
court,  involving  the  publication  and  attesta- 
tion of  wills,  from  CJochran's  Will  Case 
[3  Bibb,  491]  down,  a  substantial  rather  than 
a  literal  compliance  with  the  statute  has  been 
demanded;  and  if  Its  object  and  Intent  were 
reached  without  a  violation  of  Its  express 
language,  that  is  all  that  has  been  required.' 
This  is  a  Just  and  equitable  rule  of  con- 
struction, and  should  be  carefully  adhered 
to." 

The  will  in  question  was  holographic,  and 
therefore,  under  the  principle  enunciated  In 
Porter  v.  Pord,  supra,  was  not  required  to 
be  rewritten  or  resigned;  but  because  It  was 
holographic  is  no  reason  that  its  re-execn- 
tlon  might  not  be  manifested  by  the  attesta- 
tion of  the  required  number  of  witnesses. 
Just  as  if  it  had  been  written  by  an  amanu- 
ensis. The  testator  held  In  his  band  a  paper 
which  transferred  his  property  as  be  de- 
sired. He  evidently  knew  that,  as  this  paper 
had  been  revoked,  it  was  necessary  that  It 
should  be  re-executed.  He  undertook  to  do 
this  by  having  his  signature  attested  by  two 
witnesses,  the  statutory  number.  We  think 
what  was  done  was  a  substantial  compliance 
with  the  requirement  of  the  statute;  for, 
after  all,  it  Is  the  Intent  of  the  would-be  tes- 
tator that  is  sought  to  be  carried  into  effect, 
and  in  order  to  Insure  that  this  intent  is 
effectuated,  and  to  guard  against  the  mach- 
inations of  fraud  and  the  misfortune  of 
mistake,  certain  outward  signs  of  the  In- 
ward Intent  are  required  by  the  statute,  and 
when  this  Intent  is  manifested  and  fully 
safeguarded  by  what  is  done  the  statute  la 
satisfied. 

The  Judgment  U  afltaned. 
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GEORGE  SCHUSTER  &  CO.  et  al.  v.  CITT 

OF  LOUISVILLE  et  al. 
(Court  of  Appeals  of  Eentuckr.  Dec.  18, 1906.) 

1.  MUNlCaCPAL   CORFOBATIONB   —   TaXATIOIT   — 

Constitutional  Psovibions. 

Neither  Const.  J  181,  relating  to  taxation, 
as  amended,  nor  Act  March  18,  1904  (Laws 
1901,  p.  93,  c.  83),  passed  pursuant  thereto, 
requires  any  city  or  town  to  provide  for  taxa- 
tion for  municipal  purposes  on  personal  prop- 
erty, based  on  Income,  licenses,  or  franchises; 
but  the  municipal  authorities  are  given  the  op- 
tion to  substitute  for  the  ad  valorem  tax  on 
personal  property  a  tax  based  on  income,  li- 
censes, or  franchises,  which  option  they  may 
exercise,  or  not,  in  their  discretion. 

2.  Sakx. 

The  option  given  to  municipal  corporations 
by  Const.  }  181,  relating  to  taxation,  as  amend- 
ed, and  by  Act  March  18,  1904  (Laws  1904, 
p.  93,  c.  33),  passed  pursuant  thereto,  to  sub- 
stitnte  for  the  ad  valorem  tax  on  personal  prop- 
erty a  tax  based  on  income,  licenses,  or  fran- 
chises, necessarily  carries  with  it  the  power  to 
define  the  classes  of  property  as  to  which  the 
substitution  is  made,  since  such  substitution 
could  not  be  made  as  to  all  classes  of  property. 

3.  Tajcatioit  —  Equality  and  Unifobmitt  — 
Constitutional  Pbovisions. 

Const.  {  181,  as  amended,  giving  municipal 
corporations  the  option  to  substitute  for  the  ad 
valorem  tax  on  personal  property  a  tax  based 
on  income,  licenses,  or  franchises,  does  not 
repeal  or  impair  the  mandatory  provision  of 
section  171,  declaring  that  all  taxes  shall  be 
uniform  on  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority 
levying  the  tax.  • 

4.  Same. 

While  the  municipal  legislature  may,  under 
the  amendment  to  CJonst.  i  171,  classify  personal 
property  on  the  basis  of  income,  licenses,  or 
franchises,  the  tax  must  be  uniform  within  the 
territorial  limits  of  the  authority  levying  the 
tax ;  and,  under  the  guise  of  substituting  one 
method  of  assessment  for  another,  the  burden, 
which  should  fall  on  all  equally,  must  not  be 
shifted,  so  as  to  throw  on  some  more  of  the  com- 
mon burden  than  their  proper  share. 
6.  Sahk. 

Under  Const.  §  181,  ss  amended,  empower- 
ing the  General  Assembly  to  authorize  cities  to 
provide  for  taxation  for  municipal  purposes  on 
personal  property,  tangible  and  intangible,  based 
on  income,  licenses,  or  franchises,  in  lieu  of  an 
ad  valorem  tax  thereon,  and  Act  March  18,  1904 
(Laws  1904,  p.  93,  c.  33),  passed  pursuant 
thereto,  giving  cities  such  authority,  an  ordi- 
nance providing  a  sliding  scale  as  to  merchants 
and  manufacturers,  under  which  the  tax  de- 
creases with  the  amount  of  sales  or  manufactur- 
ed product,  is  repugnant  to  Const.  8  171,  re- 
quiring taxes  to  be  equal  and  uniform. 

6.  Samz. 

A  city  council  may  by  ordinance  provide  for 
the  taxation  of  personal  property,  bMed  on  in- 
come, licenses,  and  franchises,  provided  the 
classes  of  property  which  are  thus  taxed  are  not 
favored  and  bear  substantially  the  same  part  of 
the  common  burden  as  under  the  ad  valorem 
system. 

7.  Same — National  Barks. 

Under  the  statute  of  the  United  States  no 
tax  can  be  levied  on  national  banks,  based  on 
income,  licenses,  or  franchises. 
8w  Sakc — ^Discrimination  betwken  National 
Banks — Shabes  and  Otheb  Moneyed  Cap- 
ital. 

Under  Const  {  181,  as  amended,  empower- 
ing the  General  Assembly  to  authorise  cities  to 
provide  for  taxation  for  municipal  purposes  on 
personal  property,  tangible  and  intangible,  based 
on  income,  licenses,  or  franchises,  in  lieu  of  an 
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ad  valorem  tax  thereon,  and  Act  March  18, 1904 
(laws  1904,  p.  93,  c.  83),  passed  pursuant 
thereto,  giving  cities  such  authority,  an  ordi- 
nance providing  for  the  levying  of  a  tax  on 
state  and  national  banks  and  trust  companies, 
based  on  Income,  licenses,  or  franchises.  Is  void 
as  to  national  banks ;  and  if  the  shares  of  such 
banks  should  be  assessed  on  an  ad  valorem  basis, 
while  the  state  banks  are  taxed  under  the  ordi- 
nance, the  assessment  would  be  void  as  to  na- 
tional banks  as  a  discrimination  in  favor  of  state 
banks  and  trust  companies,  the  rate  on  the  ad 
valorem  basis  being  higher  than  that  paid  by 
the  state  banks  and  trust  companies  under  the 
ordinance. 

9.  Same — Income — License  and  Franchise 
Taxes. 

An  ordinimce  purporting  to  make  a  per- 
manent rate  for  manufacturers,  merchants, 
banks,  and  trust  companies,  based  on  income, 
licenses,  and  franchises,  which  shall  be  unaffect- 
ed by  the  fact  that  the  rate  on  other  property, 
on  an  ad  valorem  basis,  may  go  up  or  down  aa 
the  years  go  by,  is  void. 

10.  Same. 

An  ordinance  fixing  a  tax,  based  on  income, 
licenses,  or  franchises,  is  simply  a  substitute  for 
ad  valorem  tax,  and  must,  in  order  to  be  valid, 
provide  for  an  annual  levy  according  to  the  ad 
valorem  levy,  and  in  such  way  as  to  produce 
practical  equality  between  all  classes  of  prop- 
erty, whenever  a  new  ad  valorem  ordinance  is 
passed. 

tl.  Municipal  CJobforations  —  Taxation  — 
Franchise  Tax — ^Distribution  of  Proobbds. 

A  city  ooandl  may  properly  apportion  a 
franchise  tax  between  the  diiferent  objects  for 
which  taxes  are  levied  in  the  same  proportion 
as  the  ad  valorem  tax  is  divided,  and  may  -set 
apart  to  the  school  fund  such  a  per  cent,  thereof 
as  S3  per  cent,  of  the  ad  valorem  tax  bears  to 
the  whole  of  it. 

Appeal  from  Oircnlt  Ooart,  Jefferson  Coun- 
ty, C>taancery  Branch,  First  Division. 

"To  be  offlclally  reported." 

Suit  by  George  Schnster  &  Co.,  and  others 
against  the  city  of  Louisville  and  others  to 
restrain  the  enforcement  of  an  ordinance. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.    Reversed. 

Alfred  Selllgman,  for  appellants.  Hum- 
phrey, Hines  &  Humphrey,  A.  E.  Richards, 
Chas.  A.  Wilson,  and  L  R.  Teaman,  for  ap- 
pellees.   L  N.  Dembltz,  amicus  curlie. 

HOBSON,  O.  J.  At  its  regular  session  In 
the  year  1902  the  General  Assembly  passed 
the  following  act  (Laws  1902,  p.  100,  c.  CO), 
amending  section  181  of  the  Oonstltntlon: 
"An  act  to  provide  for  an  amendment  to 
section  181  of  the  Constitution  of  Ken- 
tucky. 

"Be  it  enacted  by  the  General  Ass^nbly 
of  the  commonwealth  of  Kentucky: 

"Section  1.  That  upon  the  concurrence  of 
three-fifths  of  all  the  members  elected  to  each 
house,  the  yeas  and  nays  being  taken  thereon 
and  entered  In  their  respective  Journals,  sec- 
tion 181  of  the  Cionstltutlon  of  Kentucky  be, 
and  it  is  amended  by  adding  to  said  section 
the  following  words:  'And  the  General  As- 
sembly may,  by  general  laws  only,  authorise 
cities  and  towns  of  any  class  to  provide  for 
taxation,  for  municipal  purposes,  on  personal 
property,  tangible  and  intanglblCL-^ased  ooln- 
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come,  licenses  or  franchises,  in  lieu  of  en  ad 
valorem  tax  thereon :  Provided,  cities  of  the 
first  class  shall  not  be  authorized  to  omit  the 
imposition  of  ad  valorem  tax  on  such  prop- 
perty  of  any  steam,  railroad,  street  railway, 
ferry,  bridge,  gas,  water,  beating,  telephone, 
telegraph,  electric  light  or  electric  power 
company,'  so  that  said  section,  when  so 
amended,  shall  read  as  follows: 

"  'Sec.  ISl.  The  General  Assembly  shall  not 
Impose  taxes  for  the  purposes  of  any  county, 
city,  town  or  other  municipal  corporation, 
but  may,  by  general  laws,  confer  on  the  prop- 
er authorities  thereof,  respectively,  the  pow- 
er to  assess  and  collect  taxes.  The  General 
Assembly  may,  by  general  laws  only,  provide 
for  the  payment  of  license  fees  on  franchises, 
stock  used  for  breeding  purposes,  the  various 
trades,  occupations  and  professions,  or  a 
special  or  excise  tax;  and  may,  by  general 
laws,  delegate  the  power  to  counties,  towns, 
cities  and  other  municipal  corporations,  to 
impose  and  collect  license  fees  on  stock  used 
for  breeding  purposes,  on  franchises,  trades, 
occupations  and  professions.  And  the  Gener- 
al Assembly  may,  by  general  laws  only, 
authorize  cities  or  towns  of  any  class  to  pro- 
vide for  taxation  for  municipal  purposes,  on 
personal  property,  tangible  and  intangible, 
based  on  income,  licenses  or  franchises,  in 
lieu  of  an  ad  valorem  tax  thereon:  Provided, 
cities  of  the  first  class  shall  not  be  authorized 
to  omit  the  Imposition  of  an  ad  valorem  tax 
on  such  property  of  any  steam  railroad,  street 
railway,  ferry,  bridge,  gas,  water,  heating, 
telephone,  telegraph,  electric  light  or  electric 
power  company.' 

"Sec.  2.  This  amendment  shall  be  submit- 
ted to  the  voters  of  the  state  for  their  ratifica- 
tion or  rejection  at  the  time  and  in  the  man- 
ner provided  for  under  section  256  of  the 
Constitution  of  Kentucky,  and  under  the 
provisions  of  the  act  of  May  12,  1897,  being 
section  1459  of  the  compilation  of  laws  known 
and  designated  as  the  Kentucky   Statutes." 

The  amendment  was  submitted  to  the  vot- 
ers of  the  state  and  was  adopted  by  the  req- 
uisite majority.  After  this,  at  Its  next  ses- 
sion, the  General  Assembly  passed  the  act 
approved  March  18,  1904  (Laws  1904,  p.  93, 
c.  33),  to  carry  the  amendment  into  effect 
This  act,  so  far  as  material,  is  as  follows: 

"An  act  to  amend  the  revenue  laws  of  cities 
of  the  first  class  so  as  to  carry  into  effect 
the  amendment  of  section  181  of  the  pres- 
ent C!onstltution. 

"Be  it  enacted  by  the  General  Assembly  of 
the  commonwealth  of  Kentucky: 

"Section  1.  That  section  195  of  chapter  244 
of  Session  Acts  of  1891,  1892  and  1893,  ap- 
proved July  1, 1893,  and  being  section  2980  of 
the  Kentucky  Statutes,  be,  and  the  same  Is 
hereby  repealed,  and  the  following  substituted 
eo  that  said  section  as  amended  and  hereby  re- 
enacted,  shall  read  as  follows: 

"  'Section  195  (2980).  Each  city  shall  raise 
a  revenue  from  ad  valorem  taxes,  and  from 


a  tax  based  on  income,  licenses  and  franchis- 
es, and  to  that  end  the  general  council  of 
each  city  is  hereby  authorized  and  empowered 
to  provide  each  year,  by  ordinance,  for  the 
assessment  of  all  real  and  personal  esta& 
within  the  corporate  limits  thereof,  subject 
to  taxation  for  state  purposes,  and  may  levy 
an  ad  valorem  tax  on  the  same  not  exceed- 
ing the  rate  and  limits  prescribed  in  tbe 
Constitution;  and   for   school   purposes,   not 
exceeding  fifty  cents   on  each  one  hundred 
dollars  of  taxable  property  therein;  and  may 
Impose  license  fees  on  stock  used  for  breed- 
ing purposes,  and  on  franchises,  trades,  oc- 
cupations and  professions;  and  may  provide 
for  taxation,  for  municipal  purposes,  on  per- 
sonal property,  tangible  and  Intangible,  based 
on  Income,  licenses  or  franchises  in  lien  of 
an  ad  valorem  tax  thereon:    Provided,  such 
general  council  shall  not  be  authorized  to 
omit  the  imposition  of  an  ad  valorem  tax  on 
such  property  of  any  steam  railroad,  street 
railway,   ferry,   bridg^e,   gas,   water,   heating, 
telephone,  telegraph,  electric  light  or  electric 
power  company.     Said  cotmcil  shall  provide 
for  the  collection  of  all  taxes  imposed  there- 
under.   All  taxes  and  license  fees  shall  be 
levied  or  imposed  by  ordinance,  and  the  pur- 
pose or  purposes   for  which  the   same  are 
levied  or  imposed  shall  be  specified  therein, 
and  the  revenue  therefrom  shall  be  expended 
for  n«  other  purpose  than  that  for  which  it 
was  collected.    All  ad  valorem  taxes  shall 
be   collected   by   the   tax   receiver,    and   all 
license  taxes.  Including  all  taxes  on  personal 
property,   tangible  and  intangible,   based  on 
income  licenses  and  franchises,  in  lieu  of  an 
ad  valorem  tax  thereon,  shall  be  collected  by 
the  secretary  and  treasurer  of  the  commis- 
sioners of  the  sinking  fimd:    Provided,  that 
all  taxes  so  collected  by  said  secretary  and 
treasurer  in  lieu  of  ad  valorem  taxes  on  per- 
sonalty shall  be  paid  by  him  monthly  to  the 
city  treasurer,  who  shall  receipt  to  him  there- 
for,  and  the  said  secretary  and   treasurer 
shall  furnish  monthly  to  the  city  comptroller 
a  statement  showing  what  persons,  firms  or 
corporations  have,  during  the  previous  month, 
paid  such  taxes,  the  amoimt  paid  by  each, 
and  the  total  amount  paid  by  him  to  the  city 
treasurer.    Nothing  in  this  section  shall  be 
so  construed  as  to  deprive  the  general  coun- 
cil of  the  power  hereby  granted  to   It  to 
provide  by  ordinance  in  its  discretion  for  the 
levy  and  collection  of  taxes  based  on  Income. 
UcMises  and  franchises   in  addition    to   ad 
valorem  taxes  on  the  property  of  any  of  the 
corporations   whose   franchise  is   subject  to 
assessment  by  the  city  assessor  as  set  out  in 
section  three  of  this  act,  which  Is  section  one 
of    section    29S4a,    Kentucky    Statutes,    as 
amended  by  this  act,  and  the  general  council 
shall  have  power  to  levy  ad  valorem  taxes  on 
the  property  and  franchises  of  railroads  as 
assessed   and  apportioned   by   the   railroad 
commission  and  the  state  board  of  valuation 
and  assessment:    Provided,  that  no  corpora- 
tion, individual,  firm  or  association,   which 
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pays  an  ad  valorem  tax  and  n  franchise  tax 
shall  also  be  required  to  pay  a  license 
tax.'" 

Pnrsnant  to  this  act  the  general  council  of 
Lonlsvllle  adopted  the  following  ordinance: 

"An  ordinance  to  Impose  licenses  under  the 
authority  of  section  one  of  the  act  to 
amend  the  revenue  laws  of  cities  of  the 
first  class  so  as  to  carry  into  effect  the 
amendment  to  section  181  of  the  present 
Cionstltutlon,  approved  March  18,  1904. 
"Be  It  ordained  by  the  general  council  of 
the  city  of  Louisville  as  follows: 

"Section  1.  Every  merchant  (except  those 
mentioned  in  sections  2  and  12  of  this  ordi- 
nance) whether  individual,  firm  or  corporation, 
having  a  place  of  business  in  the  dty  of  Louis- 
Tille,  wherein  goods,  wares  or  merchandise 
are  offered  for  sale,  or  are  stored  for  the  pur^ 
pose  of  delivery  on  sale,  shall  be  required  to 
obtain  a  license  from  the  commissioners  of 
the  sinking  fund,  and  upon  procuring  such 
license  shall  pay  therefor  in  proportion  to  the 
gross  amount  of  his  annual  sales  as  follows: 
On  the  first  $1,000  or  less,  $5.00.  On  every 
$1,000  and  fraction  thereof  exceeding  the 
first  $1,000  and  not  exceeding  $20,000,  $3.60. 
On  every  $1,000  and  fraction  thereof  exceed- 
ing $20,000  and  not  exceeding  $80,000,  $2.50. 
On  every  $1,000  and  fraction  thereof  exceed- 
ing $500,000,  $1.00. 

"Sec.  2.  Every  commission  merchant  and 
every  receiver  and  shipper  of  grain,  whether 
indlvldnal,  firm  or  corporation  in  the  city  of 
Lonlsvllle,  engaged  in  the  business  of  selling 
goods,  wares  and  merchandise,  exclusively  on 
commission,  shall  be  required  to  obtain  a 
license  from  the  commiasionera  of  the  sink- 
ing fnnd,  and  upon  procuring  snch  license 
shall  pay  therefor  In  proportion  to  the  gross 
amount  of  annual  sales  as  follows:  If  said 
sales  do  not  exceed  $100,000,  the  license  fee 
shall  be  $25.00.  If  said  sales  exceed  $100,000. 
but  do  not  exceed  $250,000,  said  license  fee 
shall  be  $50.00.  If  said  sales  exceed  $250,000, 
said  license  fee  shall  be  $100.00. 

"Sec.  3,  Every  person,  whether  individual, 
firm  or  corporation,  manufacturing  goods, 
wares  or  merchandise  of  any  description,  in 
the  city  of  Lonlsvllle,  and  vending  the  same 
(except  those  persons,  Individuals,  firms  and 
corporations  excluded  from  the  provisions 
of  this  ordinance  under  section  12  hereof), 
shall  be  required  to  obtain  a  license  therefore 
in  proportion  to  the  gross  amount  of  his  an- 
nual sales  of  numnfactured  product  as  fol- 
lows: On  the  first  $1,000,  or  less,  $5.00.  On 
every  $1,000  and  fraction  thereof  exceeding 
the  first  $1,000,  and  not  exceeding  $20,000^ 
$1.73.  On  every  $1,000  and  fraction  thereof 
exceeding  $20,000,  and  not  exceeding  $80,000, 
$1.25.  un  every  $1,000  and  fraction  thereof 
exceeding  $80,000  and  not  exceeding  $500,000, 
75  cents.  On  every  $1,(X)0  and  fraction  there- 
of exceeding  $600,000,  50  cents. 

"Sec.  4.  It  shall  be  the  duty  of  each  mer- 
chant and  manufacturer  on  or  before  the  15tb 
day  of  each  August,  to  make  a  return,  under 


oath,  of  the  individual,  member  of  a  firm  or 
officer  or  agent  of  a  corporation,  to  the  secre- 
tary of  the  cemmissloners  of  the  sinking  fund 
stating  what  has  been  the  gross  amount  of 
sales  for  the  preceding  year,  from  July  1st  to 
July  Ist,  and  it  shall  be  competent  for  the  com- 
missioners of  the  sinking  fund,  if  they  are  not 
satisfied  as  to  the  verity  of  said  return  to 
cause  its  secretary  to  give  to  such  merchant 
or  manufacturer  ten  days'  notice  by  mail  of 
Its  intention  to  investigate  the  same,  at  which 
Investigation  such  merchant  or  manufacturer 
shall  have  the  right  to  be  heard  and  introduce 
evidence,  and  said  commissioners  of  the  sink- 
ing fund  may  require  the  production  of  wit- 
nesses and  the  books  of  such  morcbant  or 
manufacturer  before  them,  and  they  may 
from  such  return  and  from  such  books  and 
evidence  determine  the  amount  of  the  license 
due  by  such  merchant  or  manufacturer.  Up- 
on such  return  or  upon  such  determination, 
the  secretary  sh&II  give  notice  to  such  mer- 
chant or  manufacturer  of  the  amount  of 
license  so  due  for  the  succeeding  year,  and 
thereupon  the  said  merchant  or  manufacturer 
shall  pay  the  same  to  the  treasurer  of  the 
commissioners  of  the  sinking  fund  on  or  be- 
fore the  15th  day  of  the  succeeding  October. 

"Sec.  6.  Every  bank  or  trust  company  hav- 
ing a  place  of  business  in  the  city  of  Louis- 
ville shall  be  required  to  obtain  a  license 
from  the  commissioners  of  the  sinking  fnnd. 
Every  such  bank  and  trust  company  shall, 
on  or  before  August  15th  of  each  year,  make 
a  return,  under  oath  of  its  president  or  cash- 
ier, of  the  amount  of  its  gross  earnings  for 
the  preceding  year  from  July  1st  to  July  1st 
Such  gross  earnings  shall  Include  the  entire 
revenue  derived  by  said  bank  or  trust  com- 
pany from  every  character  of  investment 
owned  and  business  done  by  it,  without  any 
deduction  on  any  account  whatever,  except 
that  there  shall  be  deducted  from  such  rev- 
enue the  amount  shown  by  the  oath  of  the 
president  or  to  have  been  actually  paid  by 
said  bank  or  trust  company  for  interest 
on  dei)08lts.  If  the  commissioners  of  the 
sinking  fund  are  not  satisfied  as  to  the  verity 
of  such  return  they  shall  have  the  right  to 
call  for  the  production  of  the  books  of  snch 
bank  or  trust  company,  and  from  such  re- 
turns, such  books  or  other  evidence,  fix  the 
amount  upon  which  the  license  is  to  be  paid, 
and  give  notice  to  said  bank  or  trust  company 
of  such  amount;  and  in  like  manner  as  pre- 
scribed in  the  preceding  section,  such  bank 
or  trust  company  may  contest  such  increase. 
Thereupon,  on  or  before  the  15th  day  of  Octo- 
ber, the  said  bank  or  trust  company  shall  pay 
to  the  treaswer  of  the  commissioners  of  the 
sinking  fund  five  per  cent  upon  the  amount 
of  the  gross  earnings  less  the  allowed  deduc- 
tion as  above  prescribed,  as  fixed  by  the  re- 
turn or  determination  of  the  commissioners 
of  the  sinking  fund. 

"Sec  6.  The  payment  by  said  merchant, 
manufacturer,  bank  and  trust  company  of  the 
license  fees  herein  exacted  shall  be  in  llev 
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of  ad  yalorem  taxes  upon  tbe  personal  prop- 
erty, tangible  and  Intangible,  of  said  mer- 
chants, manufacturers,  banks  and  trust  com- 
panies, employed  in  their  respective  business- 
es, and  which  would  otherwise  be  assessed  on 
the  first  day  of  September  of  the  year  In 
which  tbe  licenses  are  dated. 

"Sec.  7.  Each  license  issued  under  tbe 
preceding  sections  shall  be  dated  on  October 
15th,  and  shall  run  for  one  year. 

"Sec.  S.  Every  merchant,  or  commission 
merchant,  or  manufacturer,  bank  or  trust 
company,  beginning  business  ia  the  city  of 
Louisville  after  the  Ist  day  of  July,  in  any 
year,  shall  procure  a  license  from  the  com- 
missioners of  the  sinking  fund  from  the  time 
such  business  shall  be  comnlenccd  until  the 
15th  day  of  October  of  the  succeeding  calen- 
dar year.  If  the  business  is  commenced  be- 
tween January  1st  and  July  Ist  The  amount 
due  for  such  license  shall  be  paid  at  once 
upon  its  being  procured,  and  the  party  pro- 
curing the  same  shall  make  oath  as  to  what 
Is  his  best  estimate  of  what  such  license 
would  be  if  estimated  according  to  the  scale 
herein  fixed  for  the  business  about  to  be 
commenced;  the  commissioners  of  tbe  sink- 
ing fund  to  have  the  right  at  any  time  during 
the  currency  of  such  license  to  ascertain  from 
tbe  books  of  the  licensee  or  from  such  other 
evidence  as  they  may  be  able  to  procure, 
whether  such  estimate  Is  a  correct  one,  and 
if  not  correct  in  their  Judgment,  they  shall  fix 
an  additional  amount  to  be  paid,  and  notify 
the  licensee.  Thereupon  such  licensee  shall 
have  the  right  to  produce  such  evidence  as  he 
may  desire  before  the  commissioners  of  the 
slnkiog  fund,  who  shall  have  tbe  right  to  re- 
duce or  increase  the  estimate  so  made  by 
them. 

"Sec.  9.  The  license  fees  collected  by  the 
treasurer  of  the  sinking  fund  by  virtue  of 
this  ordinance  shall  be  paid  by  him  monthly 
to  the  city  treasurer,  who  shall  receipt  to 
him  therefor,  and  the  secretary  and  treasurer 
of  the  commissioners  of  tbe  sinking  fund 
shall  furnish  monthly  to  the  city  comptroller 
a  statement  showing  what  persons,  firms  or 
corporations  have,  during  the  previous  montb, 
paid  such  taxes,  tbe  amount  paid  by  each  and 
the  total  amount  paid  by  him  to  the  city  treas- 
urer. 

*»Sec.  10.  In  default  of  the  payment  of  the 
license  taxes  herein  exacted  at  tbe  time  fixed 
by  this  ordinance,  a  penalty  of  five  per  cent 
shall  be  added  thereto  and  interest  on  the 
amount  of  such  license  taxes  shall  be  com- 
puted and  paid  by  the  delinquent  from  that 
date  at  the  rate  of  six  per  cent  per  annum 
until  paid.  For  violation  of  this  ordinance 
in  failing  to  make  the  report  herein  exacted 
or  in  doing  business  without  the  license  here- 
in required  after  October  15.  1905.  the  party 
so  delinquent  shall  be  subjected  to  a  fine  of 
not  less  than  $25.00,  nor  more  than  $100.00 
for  each  offense,  and  each  day  tbe  Individual, 
firm,  or  corporation  Is  in  default  shall  con- 
stitute a  separate  offense;    Such  delinquents 


shall  be  prosecuted  by  tbe  commissioners  of 
tbe  sinking  fund  in  the  name  of  the  city  o( 
Louisville,  and  all  fines  so  imposed  shall 
when  collected,  be  paid  into  tbe  treasury  of 
said  commissioners  of  the  sinking  fund.  In 
addition  to  said  prosecutions  tbe  commis- 
sioners of  tbe  sinking  fund  may,  having  first 
given  such  delinquent  ten  days'  notice  by 
mall,  require  the  production  of  tbe  books  of 
such  delinquent  and  may  bear  other  testi- 
mony, and  determine  therefrom  the  amount 
of  the  license  to  be  paid  by  tbe  party  in  de- 
fault and  require  its  payment  according  to 
the  provisions  of  this  ordinance. 

"Sec.  11.  The  assessor  of  the  dty  of  Loois- 
ville  shall.  In  making  his  assessment  as  of 
September  1st  of  each  year,  omit  therefrom 
the  personal  property,  tangible  and  intangible, 
of  every  merchant  manufacturer,  bank  and 
trust  company  which  has  complied  with  tbe 
provisions  of  this  ordinance. 

"Sea  12.  This  ordinance  shall  not  repeal 
or  in  any  way  affect  any  ordinance  of  the 
city  of  Louisville  now  in  force  which  Imposes 
a  license  tax  on  any  franchise,  trade,  occupa- 
tion, profession,  or  on  any  stock  used  for 
breeding  purposes;  nor  shall  It  Include  any 
merchant  or  manufacturer,  whether  individ- 
ual, firm  or  corporation,  now  required  by  or- 
dinance to,  pay  a  license  tax  upon  bis  or  its 
trade,  calling  or  corporation ;  nor  shall  it  re- 
peal or  in  any  way  affect  the  ordinance  ap- 
proved July  29, 1898,  regarding  new  manufac- 
turing plants  and  entitled,  'An  ordinance  con- 
cerning the  exemption  of  manufacturing  es- 
tablishments from  municipal  taxation.' 

"Sec.  la  The  revenue  derived  from  the 
license  taxes  Imposed  by  this  ordinance  shall 
be  used  for  the  purpose  of  maintaining  the 
general  government  of  the  city  of  Louisville, 
and  shall  be  apportioned  and  dlstribiited  each 
year  as  the  ad  valorem  taxes  are  apportioned 
and  distributed  by  the  general  levy  ordinance 
of  tbat  fiscal  year. 

"Sec.  14.  This  ordinance  shall  take  effect 
from  and  after  Its  passaga" 

Thereafter,  appellants,  who  are  citizens 
and  taxpayers  of  LouisvUle,  brought  this  ac- 
tion to  restrain  the  city  council  from  en- 
forcing the  ordinance,  on  the  ground  that 
it  is  unconstitutional  and  void.  The  cii^ 
cult  court  dismissed  their  petition  and  they 
appeal. 

Section  171  of  the  Constitution,  among  oth- 
er things,  provides:  "Taxes  shall  be  levied 
and  collected  for  public  purposes  only. 
They  shall  be  uniform  upon  all  property  sub- 
ject to  taxation  within  the  territorial  limits 
of  the  authority  of  levying  the  tax;  and  all 
taxes  shall  be  levied  and  collected  by  general 
laws."  It  Is  insisted  for  appellants  that  the 
amendment  to  the  Constitution  only  antbori- 
zes  cities  and  towns  to  provide  for  taxation 
for  municipal  purposes  on  personal  property 
based  on  income,  licenses,  or  franchises  in 
lien  of  an  ad  valorem  tax  thereon;  that 
It  does  not  authorize  tbe  dassiflcatlon  of 
personal  proper^  and  the  substltatlon  of  tbe 
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license  or  franchise  system  on  the  property 
of  some  and  not  on  the  property  of  all.  It 
la  also  insisted  that  the  ordinance  violates 
the  constitutional  provision  securing  equality 
and  uniformity  of  taxation  on  property  and 
Is  drawn  to  relieve  the  burden  of  the  strong 
at  the  exi)ense  of  the  weak;  that  the  dis- 
criminating rate  is  unreasonable  and  found- 
ed on  unnatural  classifications;  that  the 
ordinance  does  not  distinctly  specify  the  pur- 
poses for  which  the  tax  Is  levied,  as  required 
by  section  180  of  the  Constitution;  that 
the  ordinance  cannot  be  administered  under 
section  2960,  Ky.  St  1903.  regulating  the  tax 
for  school  purposes;  and  that  the  ordinance 
Is  bad,  in  that  it  fixes  a  level  tax  for  each 
year,  although  the  ad  valorem  tax  may  vary 
from  year  to  year. 

Neither  the  constitutional  amendment  nor 
the  statute  passed  pursuant  to  it  requires  any 
dty  or  town  to  provide  for  taxation  tat 
municipal  purposes  on  personal  properly 
based  on  income,  licenses,  or  franchises.  The 
municipal  authorities  are  given  the  option 
to  substitute  for  the  ad  valorem  tax  on  per- 
sonal property  a  tax  based  on  income,  li- 
censes, or  franchises.  This  option  they  may 
exercise  or  not  in  their  discretion.  The  op- 
tion to  substitute  the  tax  Imsed  on  income, 
licenses,  or  franchises  for  the  ad  valorem 
tax  on  personal  property  necessarily  carries 
-with  It  the  power  to  define  the  classes  of 
property  as  to  which  the  substitution  is 
made;  for  such  a  ■  substitution  cannot  be 
made  as  to  all  classes  of  personal  property, 
as,  for  instance,  the  watch  worn  on  one's 
person,  household  property,  or  the  like.  But 
there  is  nothing  in  the  amendment  to  the 
Constitution  repealing  or  impairing  in  any 
way  the  mandatory  provision  of  section  171 
of  the  Constitntion  that  taxes  shall  be  uni- 
form upon  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority 
levying  the  tax.  While  the  municipal  legis- 
lature may  under  the  amendment  classify 
personal  property  and  levy  a  tax  ad  valorem 
on  some  personal  property  and  tax  other 
personal  property  on  the  basis  of  income, 
licenses,  or  franchises,  the  tax  must  be  uni- 
form within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  under  the  guise 
of  snbstltnting  one  method  of  assessment 
for  another  the  burden  which  should  fall 
upon  all  equally  must  not  be  shifted,  so  as 
to  throw  upon  some  more  of  the  common 
burden  than  their  proper  share.  Of  course, 
there  must  necessarily  be  some  inequalities 
and  some  hardships  when  two  systems  of 
taxation  are  thus  allowed.  The  law  does 
not  take  into  account  these  occasional  cases. 
But,  when  the  natural  efTect  of  the  ordinance 
is  to  destroy  that  uniformity  of  taxation 
vrbicb  Is  guarantied  by  the  Constitution, 
it  cannot  be  enforced. 

By  the  ordinance  in  question  it  will  be  ob- 
served^that  a  sliding  scale  is  made  as  to 
merchants  and  manufacturers,  and  that  the 
tax  decreases  with  the  amount  of  tlie  sales 


or  manufactured  product.  In  other  words, 
the  merchant  or  manufacturer  of  small 
means  is  made  to  pay  a  tax  at  a  higher  rate 
tlian  the  merchant  or  manufacturer  of  lar- 
ger means.  The  Constitution  allows  no  such 
discrimination.  The  rich  and  the  poor 
must  be  taxed  alike.  There  cannot  be  one 
rate  for  the  large  merchant  and  a  different 
rate  for  his  poor  neighbor.  For  a  number 
of  years  past  the  ad  valorem  tax  rate  In  the 
city  of  Louisville  has  been  in  round  numbers 
about  $2  on  the  |100.  A  man  with  $10,000 
of  personal  property,  not  a  merchant  or  a 
manufacturer,  would  have  to  pay  about 
$200  in  taxes;  but  if  a  merchant  or  manu- 
facturer turned  over  his  capital  two  or  threw 
times  a  year,  which  is  as  much  as  may  usual- 
ly be  expected,  his  taxes,  under  the  ordi- 
nance would  be  from  $70  to  $95  a  year. 
For  a  number  of  years  past  it  has  been  dif- 
ficult to  secure  Investments  of  personal  prop- 
erty which  would  pay  6  per  cent  If  a  man 
had  $10,000  invested  in  6  per  cent,  securities, 
his  income  would  be  $500  a  year,  and  out 
of  this  he  would  have  to  pay  practically 
$200  for  city  taxes;  but  if  a  bank  or  trust 
company  had  the  same  investment  it,  under 
the  ordinance,  would  pay  5  per  cent  of  its 
income,  or  $25.  The  amendment  to  the  Con- 
stitution does  not  authorize  or  contemplate 
that  the  substitution  of  one  system  of  tax- 
ation for  the  other  shall  in  any  wise  affect 
the  equality  of  burden  which  that  instrument 
contemplates.  The  necessary  effect  of  the 
ordinance  before  us  is  to  relieve  certain 
classes  of  property  of  their  Just  share  of  the 
public  burden,  and  place  upon  other  classes 
of  property,  in  addition  to  its  proper  share 
of  the  common  burden,  the  additional  bur- 
den of  which  the  favored  classes  have  been 
relieved.  The  city  council  may  by  ordi- 
nance provide  for  the  taxation  of  personal 
property  based  on  income,  license,  and  fran- 
chises, provided  the  classes  of  property  which 
are  thus  taxed  are  not  favored  and  bear 
substantially  the  same  part  of  the  common 
burden  as  under  the  ad  valorem  system. 

By  the  statute  of  the  United  States  the 
national  banks  are  not  taxable  by  the  states. 
The  shares  of  stock  may  be  taxed,  but  not 
at  a  greater  rate  than  Is  assessed  upon  other 
moneyed  capital  in  the  hands  of  Individual 
citizens  of  the  state.  Under  the  statute  of 
the  United  States  no  tax  can  be  levied  upon 
national  banks,  based  upon  income,  licenses, 
or  franchises.  Only  the  shares  of  stock  in 
the  national  banks  may  be  taxed,  but  these 
cannot  be  taxed  at  a  greater  rate  than  is 
assessed  upon  the  state  banks  and  trust  com- 
panies. If  any  tax  is  levied  upon  national 
banks  under  this  ordinance,  it  may  be  suc- 
cessfully resisted;  and  if  any  tax  is  levied 
upon  the  shares  of  stock  of  a  national  bank 
upon  an  ad  valorem  assessment,  while  the 
state  banks  are  taxed  under  this  ordinance, 
the  assessment  would  be  held  void,  for  the 
reason  that  there  would  be  a  discrimination 
In  favor  of  the  state  banka  and  trust  com- 
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panlea;  for  In  that  event  the  national  banks, 
when  they  paid  upon  the  value  of  tlielr 
shares  of  stock,  would  be  taxed  at  a  much 
higher  rate  tbaji  the  state  banks  and  trust 
companies. 

The  ad  valorem  tax  In  the  city  varies  from 
year  to  year.  The  purpose  of  the  ordinance 
seems  to  be  to  make  a  permanent  rate  for  the 
classes  named,  '\^hich  Is  unaffected  by  the 
fact  that  the  tax  rate  on  other  property  may 
go  up  or  down  as  the  years  go  by.  This  can- 
not be  done.  The  tax  based  upon  income, 
licehses,  or  franchises  is  simply  a  substitute 
for  the  ad  valorem  tax,  and  must  be  levied 
yearly  according  to  the  ad  valorem  levy,  and 
in  such  a  way  as  to  produce  practical 
equality  between  all  classes  of  property, 
whenever  a  new  ad  valorem  ordinance  Is 


The  council  may  properly  apportion  the 
franchise  tax  between  the  different  objects 
for  which  taxes  are  levied  in  the  same  pro- 
portion as  the  ad  valorem  tax  is  divided, 
and  may  set  apart  to  the  school  fund  such  a 
per  cent  of  the '  franchise  tax  as  33  per 
cent,  of  the  ad  valorem  tax  bears  to  the 
whole  of  it 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  over- 
rule the  demurrer  to  the  petition  and  tor 
further  proceedings  consistent  herewith. 


SMITH'S  ADM'R  v.  LOUISVILLE  &  N. 

R.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  S,  1905.) 

1.  Appeal  —  Findings  —  Conflictino  Evi- 
dence. 

In  an  action  for  death  resulting  from  a 
collision  with  an  engine  on  a  railroad  crossing, 
where  the  evidence  is  conflicting  as  to  the  giv- 
ing of  signals,  the  finding  against  the  plaintiff 
will  not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  gf  3983-3989.] 

2.  Same— iHSTBUonoNS— Pkbjtidick. 

In  an  action  for  death  resulting  from  a 
collision  on  a  highway  crossing,  an  instruction 
that  if  those  in  charge  of  the  engine  discovered, 
or  by  the  exerdse  of  reasonable  care  could  have 
discovered,  the  peril  of  plaintiff's  intestate,  and 
failed  to  exercise  ordinary  care  to  avoid  strik- 
ing her,  having  in  view  the  safety  of  the  em- 
ployte  and  passengers,  they  should  find  for 
plaintiff,  otherwise  for  defendant  was  not 
prejudicial  to  plaintiff,  where  the  proof  showed 
that  it  was  impossible  to  stop  the  train  in 
time  to  save  the  life  of  plaintiff's  intestate 
after  she  was  discovered. 

Appeal  from  Circuit  Court  Henry  County. 

"Not  to  be  officially  reported." 

Action  by  Judy  Smith's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Wm.  Carroll  and  W.  O.  Jackson,  for  appel- 
lant Benjamin  D.  Warfleld,  John  Harding, 
and  W.  B.  Moody,  for  appellee. 

NUNN,  J.  In  the  month  of  August  1904, 
appellant's  Intestate^  Judy  Smith,  was  killed 


by  one  of  appellee's  passenger  trains  while 
she  was  crossing  its  tracks  where  it  crosses 
the  New  Castle  and  Westport  public  road 
at  what  is  known  as  "Vance  Crossing."  The 
administrator  instituted  this  action,  charging 
that  appellee's  agents  and  servants  in  charge 
of  the  train  so  negligently  and  carelessly 
conducted  and  operated  the  engine  and  train 
as  to  cause  and  suffer  it  to  strike  and  kill 
appellant's  intestate,  for  which  he  asks  dam- 
ages. The  appellee  answered,  traversing  all 
the  allegations  of  negligence  on  the  part  of 
its  employes  and  alleged  contributory  negli- 
gence on  the  part  of  appellant's  Intestate. 
This  was  controverted  by  appellant.  The 
issues  were  tried  before  a  jury,  resulting  in 
a  verdict  In  favor  of  appellee.  The  court 
overruled  a  motion  for  a  new  trial,  and  appel- 
lant appeals. 

The  proof  shows:  That  Judy  Smith  was 
about  75  years  of  age,  afflicted  with  rheuma- 
tism in  her  limbs,  and  moved  slowly,  aided 
by  a  stick  or  cane.  That  upon  the  day  of  her 
death  she  left  her  son's  residence  about  2 
o'clock  in  the  afternoon,  and  started  to  a 
neighbor's  bouse,  situated  on  the  opposite 
side  of  the  railroad  track,  and  when  she 
had  nearly  crossed  the  track  she  was  struck 
by  one  of  appellee's  passenger  engines  and 
instantly  killed.  Both  the  railroad  and  pub- 
lic highway  passed  through  a  depression  or 
cut  for  some  distance  before  the  intersec- 
tion. The  railroad  passes  tlirough  a  deep 
cut  and  makes  a  rather  short  curve.  Appel- 
lant's evidence  conduces  to  show  that  those 
In  charge  of  the  train  failed  to  blow  the 
whistle  or  ring  the  bell  or  give  any  warning 
of  its  approach  to  the  crossing.  There  was  a 
conflict  in  the  evidence  upon  this  point  The 
evidence  of  both  parties  shows  that  the  curve 
was  so  great  and  the  cut  so  deep  that  the  en- 
gine could  not  be  seen  from  the  crossing  ot 
the  public  highway  for  a  distance  greater 
than  about  100  yards.  The  train  was  travel- 
ing at  the  rate  of  about  4B  or  GO  mllea  per 
hour. 

The  court  gave  to  the  jury  Mght  lnotrac- 
tlons.  The  first  six  cover  the  whole  law  of 
the  case.  Appellant  seriously  contends  that 
instructions  7  and  8  were  prejudicial  to  btm. 
The  sixth  instruction  was  upon  the  question 
of  contributory  negligence  upon  the  part  of  tbe 
deceased.  The  eighth  instruction  was  npon 
the  same  subject  and  almost  the  same  In  sub- 
stance. While  it  was  unnecessarily  given,  we 
are  of  the  opinion  that  it  did  not  affect  tbe  sub- 
stantial rights  of  appellant  The  seventh  In- 
struction was  to  the  effect  that  if  those  in 
charge  of  the  engine  discovered,  or  by  the  use 
of  ordinary  care  could  have  discovered,  the 
position  and  peril  of  appellant's  intestate,  and 
failed  to  exercise  ordinary  care  to  avoid  strik- 
ing and  killing  her,  having  in  view  the  safety  of 
the  lives  of  the  employte  and  passengers  on 
the  train,  then  they  should  find  for  the  ai>pel- 
lant;  otherwise,  for  the  appellee.  W^do  not 
pass  upon  the  question  as  to  the  correctoess  of 
this  InstructloD,  as  It  is  iu»t>necessanr.     xhe 
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iDstractlon  Is  not  prejudicial  to  the  substan- 
tial rights  of  appellant,  for  the  reason  that 
all  the  proof  shows  that  it  was  Impossible 
for  those  In  charge  of  the  train,  after  the 
deceased  was  discovered,  or  by  the  exercise 
of  any  care  could  have  been  discovered,  upon 
the  track,  to  have  stopped  the  engine  and 
train  In  time  to  have  saved  her  life.  The 
real  Issue  between  the  parties,  as  shown  bj 
the  proof,  was  whether  or  not  those  In  charge 
of  the  train  used  such  care  and  means  to  give 
warning  of  the  approach  of  the  train  to  the 
crossing  as  were  reasonably  sufficient  On 
this  point  the  Jury  was  properly  Instructed, 
and  found  for  appellee. 

Upon  the  whole  case  we  cannot  say  that  ap- 
pellant bad  not  a  fair  trial.  Wherefore  the 
Judgment  of  the  lower  court  is  affirmed. 


DESKINS   et   at   v.   BIG   SANDT   CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1905.) 

1.  Lis  Pendens— Pubchassb  Pbnobntb  Litb 
—Rights  Aoquibbd. 

A  purchaser  from  a  mortgagor  of  the  min- 
,  er&l  rights  in  the  mortgaged  premises  pending 
a  suit  to  foreclose  the  mortgage  takes  subject 
to  whatever  judgment  may  be  rendered  with  the 
consequences  flowing  therefrom,  and  if  the  ven- 
.'dee  at  the  foreclosure  sale  purchases  on  his  own 
at.'count  the  purchaser  pendente  lite  acquires 
no  rights  as  against  him  ;  but  if  he  is  only  the 
agent  of  the  mortgagor,  and  purchases  for  him, 
though  under  a  secret  trust,  the  purchaser 
pendente  lite  acquires  the  right  attempted  to 
be  purchased. 

2.  Same. 

A  mortgage  foreclosure,  sale  to  a  third  per- 
son was  confirmed,  but  the  mortgagor  remained 
in  possession,  exercising  the  rights  of  owner- 
ship. A  son  of  the  mortgagor  purchased  a 
part  of  the  land,  and  required  the  mortgagor 
and  the  third  person  to  join  in  the  conveyance. 
The  consideration  was  paid  to  the  mortgagor. 
The  sale  to  the  son  was  made  pending  a  suit 
by  the  mortgagor  to  enforce  his  vendor's  lien 
against  a  purchaser  of  mineral  rights.  The  pur- 
chase of  the  mineral  rights  was  made  pending 
the  suit  to  foreclose  the  mortgage.  The  convey- 
ance thereof  was  recorded.  The  mortgagor  al- 
leged in  bis  petition  in  the  suit  that  he  was  the 
owner  of  the  land.  Held,  that  the  son  was 
bound  to  take  notice  of  what  the  mortgagor 
claimed  in  his  pleading,  and  his  purchase  was 
subject  to  any  Judgment  that  might  thereafter 
be  rendered,  and  in  so  far  as  be  held  the  land  as 
the  grantee  of  the  mortgagor  he  held  it  subject 
to  the  rights  of  the  purchaser  of  the  mineral 
rights,  and  in  so  far  as  he  held  as  grantee  of 
the  third  person  he  acquired  nothing  which  he 
coald  enforce  against  such  purchaser,  since  no 
part  of  the  ccmsideration  went  to  the  third 
peraon. 

3.  VBNDOB    AlfD    PiTBOHABEB  —  BONA     FiDE 

PtntciiASBB»— Notice. 

A  purchaser  takes  notice  of  all  facts  shown 
by  the  deed  to  his  vendor. 

iEA.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purcliaser,  Sf  515,  632.] 

4.  Save  —  PiXADine    Pttbohase   ih    Good 
ITaith. 

A  pleading  by  one  who  claims  land  as  a 
purchaser  for  value  without  notice  which  fails 
to  allege  that  he  paid  anything  for  the  land, 
and  which  fails  to  deny  that  he  was  ignorant 
of  tbe  condition  of  the  title,  is  fatally  bad. 

[SM.  Note. — For  cases  in  point,  see  vol.  48^ 
Cent.  Dig.  Vendor  and  Purcnaaer,  (  001.] 


Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  Jackson  Deskins  against  the 
Virginia  Mining  &  Improvement  Company 
and  another,  in  which  Tom  Deskins  and  the 
Big  Sandy  Company  Intervene.  From  a  Judg- 
ment In  favor  of  the  intervener  Big  Sandy 
Company,  the  intervener  Tom  Deskins  ap- 
peals.   Affirmed. 

J.  M.  Roberson,  for  appellant.  J.  F.  But- 
ler, for  appellee. 

BARKER,  3.  In  1882  Jackson  Deskins 
was  the  owner  of  a  tract  of  land  In  Pike 
county,  Ky.,  containing  820  acres,  upon 
which  he  resided.  On  the  5th  day  of  August 
of  that  year,  he  executed  and  delivered  to 
Harper  Phillips  a  mortgnge  on  the  land  to  se- 
cure tbe  sum  of  $500.  Deskins  having 
failed  to  pay  In  accordance  with  the  tenor  of 
bis  obligation,  on  the  27tb  day  of  March, 
1886,  Phillips  brought  a  suit  in  equity  in  the 
Pike  circuit  court  to  enforce  his  mortgage 
lien.  In  1890  a  Judgment  was  rendered  en- 
forcing tbe  mortgage  lien,  and  a  judicial 
sale  of  tbe  property  was  had,  at  which  it  was 
purchased  by  James  Hatcher  for  the  sum  of 
$775,  being  the  original  debt,  with  interest 
and  cost  of  suit  added.  Before  sale  the  land 
was  appraised  at  $3,000.  Although  tbe  sale 
to  James  Hatcher  was  confirmed  by  order  of 
court,  no  deed  was  delivered  to  him  imtll 
1003.  While  tbe  foreclosure  suit  of  Phillips 
V.  Deskins  was  pending.  Jackson  Deskins,  on 
the  8th  day  of  December,  1887,  sold  to  the 
Virginia  Mining  &  Improvement  Company  all 
of  tbe  coal  and  mineral  rights  underlying  his 
tract  of  land  for  tbe  sum  of  50  cents  per 
acre,  one-half  of  which  was  paid  cash,  and  a 
lien  reserved  for  the  balance  until  the  ques- 
tion of  an  outstanding  title  to  one-balf  of  tbe 
mineral  rights,  not  necessary  to  be  here  set 
forth,  was  settled.  Tbe  deed  to  tbe  mining 
and  improvement  company  was  at  once  re- 
corded. On  the  29th  day  of  January,  1894, 
this  action  was  instituted  by  Jackson  Des-  ' 
kins  against  tbe  Virginia  Mining  &  Improve- 
ment Company  for  a  judgment  for  the  unpaid 
balance  of  the  purchase  money  for  tbe  min- 
eral rights  theretofore  sold  It  by  bim.  On 
November  12,  1885,  tbe  company  filed  its 
answer  and  cross-petition.  In  which  it  ad- 
mitted tbe  debt  as  claimed,  so  far  as  the 
amount  was  concerned,  but  alleged  tbe  sub- 
sequent purchase  by  James  Hatcher  of  the 
land  at  the  judicial  sale  had  In  the  case  of 
Phillips  V.  Deskins,  and  that  Hatcher,  at  the 
time  of  the  purchase  in  question,  had  a  verbal 
agreement  with  Jackson  Deskins  by  which 
tbe  latter  had  tbe  right  to  redeem  tbe  proper- 
ty by  the  payment  of  the  purchase  money, 
and  was  therefore  in  reality  the  trustee  of 
tbe  latter.  Although  served  with  summons, 
Hatcher  made  default,  and  a  judgment  was 
rendered  against  blm,  determining  that  be 
bad  only  a  lien  on  tbe  land,  and  the  Virginia 
Mining  &  ImjffOTement  Company  had  a  good 
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title  as  against  him  for  the  mineral  rights 
they  bad  purchased,  and  It  thereupon  paid 
into  conrt  the  amount  of  money  due  on  Its 
purchase,  the  right  of  which  was  afterwards 
to  be  adjudicated  between  Jackson  Desklns 
and  James  Hatcher. 

After  this  action  was  instituted  (to  wit,  on 
May,  1S94)  Jackson  Desklns  and  James 
Hatcher  by  a  joint  deed  sold  and  conveyed 
a  part  of  the  original  tract  of  820  acres  to 
William  Desklns  for  $600  cash,  all  of  which 
was  paid  to  Jackson  Desklns.  In  the  deed 
It  was  recited  that  Hatcher  was  the  real  own- 
er, and  that  Jackson  Desklns  Joined  In  the  con- 
veyance  merely  to  convey  the  naked  legal  title, 
which  was  still  In  him.  On  the  23d  day  of 
July,  1895,  William  Desklns  sold  and  con- 
veyed the  property  so  purchased  by  him  to 
his  brother,  Tom  Desklns.  This  land  la  a 
part  of  the  tract  overlying  the  mineral  rights 
of  the  Virginia  Mining  &  Improvement  Com- 
pany, and  is  the  subject  in  dispute  In  this 
case.  On  the  itb  day  of  February,  1903,  Tom 
Desklns  filed  an  intervening  petition  in  this 
case,  praying  that  It  be  taken  as  his  answer, 
and  making  it  a  cross-petition  against  all  of 
the  parties  claiming  adversely  to  himself,  and 
setting  up  the  conveyance  by  his  father  and 
Hatcher  to  his  brother  William,  and  the  sub- 
sequent conveyance  by  William  to  him;  al- 
leging himself  to  be  the  owner  of  the  land, 
and  that  the  Judgment  of  the  court  thereto- 
fore rendered  in  favor  of  the  Virginia  Min- 
ing &  Improvement  Company  against  his  re- 
mote vendors  was  invalid  as  to  him ;  and 
praying  that  his  rights  be  protected,  and  his 
title  quieted,  etc.  Subsequently  the  Big 
Sandy  Company,  which  by  regular  devolution 
of  title  now  owns  all  of  the  mineral  rights  of 
the  Virginia  Mining  ft  Improvement  Com- 
pany, also  filed  an  Intervening  petition,  deny- 
ing the  title  of  Tom  Desklns  as  set  out  in 
his  petition,  and  alleging  title  in  itself  to  the 
mineral  rights  underlying  the  property  pur- 
chased by  William  Desklns  from  Jackson 
Desklns  and  James  Hatcher,  and  conveyed 
thereafter  to  his  brother  Tom. 

The  question  presented  for  adjudication  is 
whether  Tom  Desklns,  remote  vendee  of 
Hatcher  and  Jackson  Desklns,  or  the  Big 
Sandy  Company,  the  remote  vendee  of  Jack- 
son Desklns,  has  the  better  title  to  the  min- 
eral rights  underlying  the  land  purchased  by 
the  former.  From  the  foregoing  apparently 
complicated  statement  of  facts,  we  may  de- 
duce a  few  well-settled  principles  which  will 
serve  as  guides  to  the  correct  adjustment  of 
the  conflicting  claims.  The  Big  Sandy  Com- 
pany takes  only  such  rights  as  Its  vendor,  the 
Virginia  Mining  ft  Improvement  Company, 
had  under  the  deed  from  Jackson  Desklns  to 
the  latter  company ;  but  it  takes  all  of  those 
rights,  whatever  they  are.  The  Virginia  Min- 
ing &  Improvement  Company  purchased  from 
Jackson  Desklns  after'  the  institution  of 
Phillips'  suit  to  enforce  his  mortgage  lien. 
Therefore  it  was  a  pendente  lite  purchaser, 
and  took  subject  to  whatever  Judgment  waa 


rendered  in  that  case,  with  an  of  the  con- 
sequences flowing  therefrom.  If  Hatcher 
was  an  Independent  purchaser  on  his  own 
account  at  the  judicial  sale  had,  the  com- 
pany acquired  by  its  purchase  no  rights  what- 
ever as  against  him ;  but  if  he  was  only  the 
agent  in  reality  of  Jadison  Desklns,  and  pur- 
chased for  him,  although  this  was  in  secret 
trust,  yet,  as  against  his  trustee  and  against 
his  subsequent  vendees  properly  chargeable 
with  notice,  the  corporation  was  Invested  with 
all  of  the  rights  of  its  vendor  Jackson  Desklns. 
▲  vendee  of  a  vendor  who  has  no  title  at  all 
becomes  the  owner  of  any  subsequently 
acquired  title  of  the  vendor. 

But,  while  these  well-settled  principles  are 
admitted,  it  is  said  that  William  Desklns 
and  his  vendee,  Tom,  are  bona  fide  purchas- 
ers for  value  from  Hatcher  withoat  notice 
of  the  secret  trust  (the  existence  of  which  is 
admitted)  between  him  and  Jackson  Desklns. 
Admitting,  for  the  present,  the  soundness  of 
this  statement  of  the  legal  principle,  we  will 
examine  the  facts  upon  which  It  Is  predica& 
ed.    Although  the  Judicial  sale  in   Phillips 
V.  Desklns  was  had  In  1890,  and  conflrmed 
to  Hatcher  In  the  same  year,  1894  (the  data 
of  the  conveyance  to  William)  Jackson  Des- 
klns was  still  In  possession,  exercising  all 
of  the  rights  of  ownership.    William   Des- 
klns, a  son,  with  this  condition  of  affairs 
staring  him  in  the  face,  undertook  to  pur- 
chase a  part  of  the  tract  sold  at  Judicial  sale 
from  (as  Is  now  said)  the  owner  of  the  bene- 
ficial equity.  Hatcher,  but  required  the  bold- 
er of  the  legal  title,  Jackson  Desklns,  to  Join 
in  the  conveyance  to  perfect  the  title,  pay- 
ing all  of  the  purchase  money — $600 — ^not  to 
the  real  owner.  Hatcher,  but  to  the  bolder 
of  the  naked  legal  title,  Jackson  Desklns;  a 
procedure  exactly  opposite  to  what  ^would 
have  taken  place  if  this  had  been  a  bona  fide 
transaction,  but  one  eminently  proper  (from 
their  point  of  view)  if  Jackson  Desklnn  were 
the  real  owner  and  James  Hatcher  the  secret 
trustee.    That  Hatcher  had  no  beneficial  In- 
terest in  the  land  is  shown  by  the  fact  that, 
when    served    with    summons,    he    allowed 
judgment  to  go  by  default,  and,  so   far  as 
appears  to  the  contrary,  has  never    made. 
and  is  not  now  making,  any  claim  under  his 
purchase  at  the  judicial  sale.    It  is  no  an- 
swer to  this  proposition  to  say  that  he.  hav- 
ing sold  out  to  William  Desklns,  had  no  In- 
terest to  defend  in  this  action.    His   par- 
.  chase  at  the  judicial  sale  was  far  naore  ex- 
tensive than  what  he  sold  to  William  Des- 
klns.   Indeed,  what  was  conveyed  to  the  lat- 
ter Is  but  a  small  part  of  what  was  purchas- 
ed at  the  judicial  sale.    MoreoTa;  'William 
Desklns  was  himself  a  pendente  Ute   par- 
chaser.    Before  his  purchase,  his  father  bad 
instituted  this  suit  to  enforce  his  vendor's 
lieu  against  the  Virginia  Mining  &  Improve- 
ment Company  and  to  <)niet^his  tki«  against 
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certain  adverse  clalmanta,  Northnp  and  Car- 
lisle. His  petition  alleges  himself  to  be  the 
owner  of  the  land  in  question,  and  seeks,  a> 
said  before,  relief  which  only  an  owner  in 
possession  is  entitled  to  demand.  William 
Deeklns  was  bound  to  take  notice  of  this 
suit,  and  the  petition  describes  by  metes  and 
bounds  the  very  land  a  part  of  which  he  is 
claiming,  and  alleged  Jackson  Deskins  to  be 
its  owner  and  possessor.  In  addition  to  this, 
it  is  alleged  in  the  pleadings  of  his  adver- 
sary, and  not  denied,  that  he  actually  knew 
of  the  pendency  of  this  suit  at  the  time 
of  his  purchase.  Being  thus  a  pendente  lite 
purchaser  himself,  he  was  bound  to  take  no- 
tice of  what  his  vendor,  Jackson  Deskins, 
claimed  in  bis  pleadings,  and  his  purchase 
was  subject  to  the  Judgement  to  be  there- 
after rendered. 

When  we  take  these  admitted  facts  into 
consideration,  with  their  legal  deductions, 
and  remember  that  William  and  Tom  Des- 
kins are  the  sons  of  Jackson  Deskins,  and 
that  It  is  admitted  they  lived  near  him,  the 
;K>nclnsIon  is  irresistible  that  they  knew  all 
about  the  agreement  between  Hatcher  and 
their  father,  and  took  subject  to  the  rights 
of  the  Virginia  Mining  &  Improvement  Com- 
pany. So  that,  even  if  Hatcher  had  held 
the  legal  title,  instead  of  only  an  apparent 
equity,  the  conclusion  of  the  chancellor  would 
have  been  incontrovertable.  But  James  Hatch- 
er, at  best,  held  only  an  equitable  titie  to  the 
property  by  his  purchase  at  the  Judicial  sale, 
not  having  received  a  deed  therefor ;  and  the 
doctrine  of  bona  flde  purchase  without  no- 
tice applies  only  in  favor  of  the  purchaser 
of  a  l^sal  title.  It  does  not  apply  in  favor 
of  a  bare  equity.  In  2  Pomeroy's  Ekiuity, 
i  785,  It  Is  said:  "From  these  decisions  it 
necessarily  follows  that  while  a  defendant 
who  really  acquired  only  an  equitable  estate, 
wbicb,  however,  purported  to  be  a  legal  es- 
tate, and  which  he  in  good  faith  believed  to 
be  such,  may  be  a  bona  flde  purchaser  with- 
in the  meaning  of  such  doctrine,  a  defendant 
who  knowingly  and  intentionally  purchases 
an  equitable  estate  or  Interest  cannot  avail 
himself  of  the  defense."  In  support  of  this 
proposition,  the  following  Kentucky  cases 
are  cited  in  the  note:  Nantz  v.  McPherson, 
7  T.  B.  Mon.  597,  18  Am.  Dec.  216;  Hunter 
▼.  Slmrall,  5  LItt.  62;  Blight's  Heirs  v.  Banks, 
6  T.  B.  Mon.  198,  17  Am.  Dec.  136;  Halstead 
▼.   Bank  of  Kentucky,  4  J.  J.  Marsh.  554. 

To  hold  otherwise  is  to  say  that  a  man 
may  acquire  titie  as  a  bona  flde  purchaser 
without  notice  from  the  holder  of  a  bare 
equity,  when  the  fact  that  the  vendor  has 
only  a  bare  equity  Is  notice  to  him  that  se- 
cret trusts  may  be  outstanding.  No  author- 
ity can  be  found  for  applying  the  doctrine  of 
bona  flde  purchaser  without  notice  to  such  a 
state  of  case.    In  this  case,  in  so  far  as  Tom 


or  William  Deskins  claims  the  superior  rights 
which  Hatcher  apparently  had,  he  can  claim 
these  rights  only  as  the  vendee  of  Hatcher. 
The  case  would  be  the  same  It  Jackson  Des- 
kins had  executed  one  deed,  and  Hatcher 
had  conveyed  by  a  separate  Instrument  In 
so  far  as  WUUam  Deskins  holds  the  land  as 
the  granted  of  Jackson  Deskins,  he  takes  It 
subject  to  the  rights  of  the  coal  company, 
who  holds  under  a  prior  recorded  convey- 
ance from  him ;  and  in  so  far  as  he  takes 
the  land  as  the  grantee  of  James  Hatcher, 
he  takes  only  such  rights  as  Hatcher  bad, 
and  any  defense  that  might  have  been  made 
against  Hatcher  may  be  made  against  him. 
As  no  part  of  the  consideration  which  William 
Deskins  paid  went  to  Hatcher,  the  former  took 
nothing  from  the  latter  which  he  can  enforce 
against  the  coal  company.  The  land  has 
been  redeemed  from  Hatcher,  as  must  be 
presumed  from  the  long-continued  possession 
by  Jackson  Deskins.  If  this  suit  were  be- 
tween Batcher  and  the  coal  company,  he 
would  have  no  standing  In  court  William 
Deskins  can  stand  In  no  better  right  than  he, 
except  upon  the  ground  that  he  was  a  bona 
flde  purchaser  from  Hatcher  without  no- 
tice of  the  secret  agreement  between  Hatcher 
and  his  father;  but  the  fact  that  Hatcher 
had  only  an  equity  gave  him  notice  of  all 
secret  trusts  binding  the  land  in  Hatcher's 
hands.  So  Tom  Deskins  had  notice,  too,  of 
the  same  facts  from  the  deed  to  William 
Deskins,  for  the  vendee  must  take  notice  of 
all  facts  shown  by  the  deed  to  his  vendor. 

In  addition  to  this,  the  answer  of  Tom 
Deskins,  upon  which  his  claim  is  based,  does 
not  contain  the  necessary  allegations  to  sus- 
tain a  Judgment  In  2  Pomeroy's  Equity, 
S  785,  it  Is  said:  "The  allegations  of  the 
plea,  or  of  the  answer  so  far  as  It  relates 
to  this  defense,  must  include  all  those  par- 
ticulars which,  as  has  been  shown,  are 
necessary  to  constitute  a  bona  flde  purchase. 
It  should  state  the  consideration,  which  must 
appear  from  the  averment  to  be  'valuable' 
within  the  meaning  of  the  rules  upon  that 
subject  and  should  show  that  it  has  acta- 
ally  been  paid,  and  not  merely  secured.  It 
should  also  deny  notice  in  the  fullest  and 
clearest  manner,  and  this  denial  is  necessary, 
whether  notice  is  charged  In  the  complaint  or 
not  The  denial  must  correspond  with  the  set- 
tied  rules  upon  the  subJ^St  of  notice,  so  as 
to  bring  the  case  within  the  operation  of 
those  rules.  Concerning  the  foregoing  aver- 
ments there  has  been,  and  can  be,  no  doubt" 
See,  also,  28  Am.  ft  Eng.  Ency.  of  Law, 
pp.  522,  623.  A  stream  rises  no  higher  than 
Its  source.  Ordinarily  a  vendee  gets  no 
more  than  his  vendor  has.  But  an  excep- 
tion Is  made  in  favor  of  a  bona  flde  pur- 
chaser without  notice.  He  Is  not  bound  by 
secret  trusts  existing  against  his  vendor.    To 
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entitle  him  to  this  advantage,  howeyer,  he 
must  plead  the  facts  showing  that  he  Is  a 
bona  flde  purchaser  without  notice.  This 
Tom  Desl:in8  failed  to  do.  He  does  not  al- 
lege that  he  paid  anything  for  the  land. 
He  does  not  allege  that  either  he  or  William 
was  Ignorant  of  the  real  condition  of  the 
title. 

For  the  foregoing  reasons,  the  Judgment  Is 
afiSrmed. 


WELLER  T.  RALSTON  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1905.) 

1.  Pbincipax  and  Subett — Appabent  Pbinci- 
PAI.8 — Right  to  Show  Sttbetyship. 

An  apparent  principal  in  a  note  may  show, 
as  against  the  obligee,  that  he  is  in  reality  only 
a  surety  for  his  co-obligor,  irrespective  of  the 
obligee's  knowledge  that  be  is  only  a  svirety. 

2.  Same — Limitation  of   Actions  —  Actions 

AOAINST    SUBimES. 

The  seven-year  limitation  is  a  bar  to  an  ac- 
tion against  a  surety,  without  regard  to  the 
obligee^  knowledge  of  the  suretyship. 

8.    BnxS  AND  NOTXS — AOCOmtODATION  INDOBS- 

EBS — Relation  to  Makes. 

An  accommodation  indorser  on  a  note  is 
merely  a  surety  of  the  maker. 

[EJd.  Note. — For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  Si  55^  559.] 

Appeal  from  Circuit  Gourt,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  N.  J.  Weiler  against  John  Ral- 
ston and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Weiler  &  Points,  for  appellant.  J.  O.  Flta- 
patrlck  and  O.  V.  Riley,  for  appellees. 

BARKER,  J.  The  appellant,  N.  J.  Weiler, 
on  the  27th  day  of  February,  1902,  Instituted 
this  action  In  the  Bell  circuit  court  against 
the  appellees,  John  Ralston  and  R.  IJ.  Rals- 
ton, for  a  Judgment  on  the  following  note, 
alleging  himself  to  be  the  owner  thereof  and 
entitled  to  collect  the  same:  "flOO.OO.  Mld- 
dlesborough,  Ky.,  March  18th,  1893.  On  the 
18th  day  of  June,  1893,  for  value  received, 
we  promise  to  pay  the  Coal  ft  Iron  Bank  of 
Mlddlesborougb,  or  order,  four  hundred  dol- 
lars, with  interest  thereon  at  the  rate  of 

per  cent,  per  annum,  after  maturity, 

payable  at  the  Coal  &  Iron  Bank.  O.  W. 
Davis,  Jr.  John  Ralston.  R.  L.  Ralston." 
For  a  defense,  appellees  pleaded  that  they 
were  only  sureties  on  the  note  In  question  for 
O.  W.  Davis,  Jr.,  who  was  the  real  principal 
thereof,  and  that  more  than  seven  years  had 
elapsed  since  the  accrual  of  the  cause  of  ac- 
tion set  up  in  the  petition  next  before  its 
institution,  and  pleaded  the  statute  of  lim- 
itation In  regard  to  sureties  in  bar.  A  reply 
denied  that  the  defendants  were  sureties  in 
the  note  sued  on,  and  this  completed  the  Is- 
sues. Upon  the  trial  the  court  gave  the  fol- 
lowing instruction:  "The  Jury  will  find  for 
the  plaintiff,  unless  they  believe  from  the 
evidence  that  the  defendants,  John  Ralston 


and  R.  L.  Ralston,  were  sureties  on  the  note 
sued  on;  and  if  they  so  believe  they  will 
find  for  the  defendant"  Whereupon  the  Jury 
returned  a  verdict  in  favor  of  the  defendants, 
and,  appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  he  is  here  on  appeal. 

The  evidence  showed  that  the  note  sued  on 
was  given  in  renewal  (after  the  payment  of 
$100)  of  the  following  note:  "$500.00.  Mld- 
dlesborougb, Ky.,  December  15th,  1892.  On 
the  15th  day  of  March,  1893,  we  promise  to 
pay  to  the  order  of  O.  W.  Davis,  Jr.,  John 
Ralston,  and  Robert  Ralston  five  hundred 
dollars,  value  received,  with  interest  at  the 

rate  of  per  cent  per  annum,  after 

maturity,  negotiable  and  payable  at  the  Coal 
&  Iron  Bank.  Ralston  Coal  Company,  by  O. 
W.  Davis,  Jr.,  Pres't"  There  was  but  one 
Issue  of  fact  raised  by  the  pleadings — ^wheth- 
er or  not  the  defendants  were  sureties  for 
Davis  in  the  transaction  xmder  consideration ; 
and,  that  being  settled  in  favor  of  the  appellees, 
there  arises  this  question  of  law:  Wbetbo: 
or  not  the  expiration  of  seven  years  without 
suit  after  the  accrual  of  the  cause  of  action 
bars  the  claim  of  appellant  against  them. 
This  question  of  law  first  arose  in  this  state, 
80  far  as  we  are  advised,  in  the  case  of 
Lewis  v.  Harbin  and  Downing,  5  B.  Mon.  564, 
where  it  was  held  that  an  apparent  principal 
in  a  note  could  show,  as  against  the  obUgee, 
that  he  was  only  surety  in  reality  as  between 
him  and  bis  co-obligor,  and  the  seven-year 
statute  of  limitation  would  bar  an  action 
against  him,  without  reference  to  the  knowl- 
edge of  the  obligee  as  to  whether  he  was  or 
not  the  surety;  and  this  case  has  been  ap- 
proved and  followed  in  Bhnmons  v.  Overton, 
18  B.  Mon.  643,  Day  v.  Blllingsly,  3  Bush. 
157,  and  First  National  Bank  of  Covington  v. 
Gaines,  87  Ky.  597,  9  S.  W.  396,  and  the  priu- 
dple  must  now  be  deemed  the  settied  law  of 
this  state. 

The  evidence,  almost  without  any  attempt 
at  contradiction,  showed  that  the  defendants 
were  the  sureties  of  Davis  in  the  transac- 
tion from  the  beginning  to  the  end.  The 
Ralston  Coal  Company,  whose  name  (by  Dav- 
is as  president)  was  signed  to  the  $500  note 
as  the  principal,  appears  to  have  been  only 
a  tentative  corporation.  It  never  had  any  prop- 
erty, and  really  never  went  into  operation. 
The  purpose  for  which  it  was  organised 
seems  to  have  failed  entirely,  and  the  proj- 
ect was  abandoned.  The  $500  note  was  exe- 
cuted merely  for  the  purpose  of  enabling 
Davis  to  borrow  that  amount  of  money.  In 
reality,  the  defendants,  as  shown  by  the  ervi- 
dence,  were  indorsers  for  his  accommodation, 
and  in  the  renewal  the  name  of  the  corpora- 
tion was  dropped,  and  the  former  accommo- 
dation Indorsers  became  his  sureties  on  the 
renewal.  As  acconmiodation  indorsers  tbey 
were  merely  his  sureties  in  the  first  place. 
Hunt  V.  Armstrong's  Adm'r  and  Heirs,  6  B. 
Mon.  399. 

Judgment  aflhrmed. 
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COMMGJfWEALTH  t.  LOUISVILLB 

TRUST  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  190S.) 

Appkal  —  Right  or  Rxnxw  —  Pabtixb  Ao- 

GBIEVKD. 

The  Court  of  Appeals  decided  that  bonds 
iasued  by  a  charitable  inatitotion  established  by 
the  state  were  superior  to  the  claims  of  the 
state.  The  trial  court  subsequently  decided 
that  the  claims  of  other  creditors  were  also  prior 
to  the  claims  of  the  state.  The  proceeds  of  the 
sale  of  the  property  under  foreclosure  of  the 
mortgage  securing  the  bonds  were  less  than  th« 
amount  due  on  the  bonds.  Held,  that  the  state, 
being  only  Interested  in  the  residue  after  pay- 
ment of  the  bonds,  was  not  injured  by  judsinent 
determiniiig  the  priorities  among  other  creditors. 

Appeal  from  Chancery  Court,  Jefferson 
County. 

"Not  to  be  officially  reported." 

Action  by  the  LouisTille  Trust  Company 
against  the  Kentucky  Manufacturing  Estab- 
lishment for  the  Blind  and  others.  The  com- 
monwealth became  party.  From  a  judgment 
declaring  the  claims  of  certain  creditors 
superior  to  the  claim  of  the  commonwealth, 
it  appeala    AffirmedL 

N.  B.  Hays,  C  H.  Morris,  R.  Lee  Snter, 
Fleming  &  Suter,  and  Frank  Parsons,  for 
the  Commonwealth.  Bullitt  &  Shield,  for 
Fidelity  Trust  &  Safety  Vault  Co.  and  An- 
nie L.  and  Thomaa  W.  Bullitt 

BARKER,  J.    This  case  Is  here  upon  ap- 
peal for  the  second  time.    The  first  opinion 
of  this  court  l8  to  be  found  in  26  S.  W.  682, 
16  Ky.  Law  Rep.  131.    By   an   act  of   the 
General    Assembly    of    March    24,    1882,   an 
appropriation  of  $15,000  was  made  for  the 
benefit  of  the  Kentucky  Manufacturing  Es- 
tablisbment  for  the  Blind;  the  act  making 
the  appropriation  also  providing  for  the  pur- 
chase of  some  real   property,   and   for   the 
erection   of   buildings  thereon,   and  specify- 
ing the  purpose  for  which  the  property  was 
to  be  used,  as  well  as  the  manner  of  ite  use. 
There  is  a  clause  in  the  act  providing  that, 
in  the  event  the  real  estate  should  cease  to 
be  used  for  the  benefit  of  the  blind,  as  set 
forth  in  the  charter,  it  should  at  once  re- 
vert to  the  state.    The  institution  was  not 
a  successful  venture,  it  was  not  self-sustain- 
ing, and  in  1888  the  General  Assembly  came 
to  Its  relief  and  passed  a  special  act  autborl- 
zing  It  to  make  a  mortgage  to  secure  a  loan 
of  as  much  as  $25,000,  to  be  evidenced  by 
bonds.    The  mortgage  was  made  for  $10,000, 
and  the  bonds  executed  and  delivered  into 
tbe  hands  of  the  Louisville  Trust  Company, 
and  upon  failure  to  pay  the  interest  the  com- 
pany instituted  suit,  joining  with  the  bond- 
tiolders   other   Uenholders   and   creditors   as 
parties  defendant  to  the  action,  and  praying 
for  a  settlement  of  the  affairs  of  the  institu- 
tion.   Many    pleadings    were    filed    by    the 
various  parties.    The  commonwealth    alone 
fieems  to  be  complaining,  and  we  will  there- 
fore look  into  the  record  only  in  so  far  as  its 
rights  may  be  affected. 

On  January  17,  1894,  the  commonwealtl>« 


by  petition,  came  Into  the  case,  and  made  It 
an  answer  and  cross-petition.  The  plead- 
ing denied  all  of  the  allegations  of  the  peti- 
tion, and  alleged  afllrmatlvely  that  the  Ken- 
tucky Manufacturing  Establishment  for  the 
Blind  held  the  property  described  in  the 
petition  simply  as  a  trustee  under  the  act 
of  1882,  and  that  all  liens,  judgments,  or 
claims  against  the  property  of  the  establish- 
ment were  void  as  to  it  and  its  rights.  It 
further  alleged  that  on  October  6,  1893,  the 
property  ceased  to  be  used  for  the  purposes 
set  out  in  its  charter,  and  under  the  provi- 
sions of  the  act  It  reverted  to  the  common- 
wealth. The  case  was  referred  to  a  com- 
missioner to  audit  and  settle  the  accounts  of 
the  plaintiff  as  assignee.  The  commission- 
er made  his  report  thereafter,  to  which  the 
commonwealth  filed  exceptions.  The  case 
was  finally  submitted  on  the  pleadings,  ex- 
hibits, and  exceptions  to  reports,  and  it  was 
adjudged  by  the  court  that  the  reversionary 
Interest  of  the  commonwealth  was  to  be  re- 
stricted to  the  surplus  or  residue,  if  any,  re- 
maining after  the  payment  of  the  legitimate 
obligations,  and  further  fixed  the  priority  of 
the  liens  against  the  property.  A  decree  of 
sale  was  permitted,  reserving  the  question  of 
distribution  of  proceeds  of  sale.  Later  the 
coart  rendered  further  judgment  on  the  case, 
holding  that  the  defendants  Falls  City  Lum- 
ber Company,  Lewis  &  Co.,  and  numerous 
others,  who  held  claims  and  had  alleged  they 
had  a  right  of  preference  as  Uenholders, 
should  be  allowed  their  claims,  but  they 
should  come  in  as  general  debts  against  the 
property  of  the  establishment  From  the 
judgment  awarding  the  mechanics  and  ma- 
terialmen priority  over  its  claim  to  the  funds 
arising  from  the  sale  of  the  property  of  the 
defunct  corporation,  the  commonwealth  ap- 
pealed ;  but  as  it  failed  to  supersede  the  judg- 
ment, this  was  enforced  and  a  sale  of  the 
property  had,  realizing  a  sum  less  than  $10,- 
000.  The  amount  of  the  outstanding  bonds 
Issued  under  the  act  of  the  Legislature  was 
$10,000.  These  were  adjudged  on  the  first 
appeal  of  this  case  superior  to  the  claim  of 
the  commonwealth,  and,  as  the  sale  realized 
a  sum  of  money  insuSlclent  to  pay  off  this 
prior  lien,  the  commonwealth  was  not  Injured 
by  the  arrangement  of  the  priority  of  liens 
between  the  other  creditors.  It  was  only 
Interested,  under  the  former  judgment,  in  the 
residue  after  the  payment  of  the  bonds,  and, 
as  there  was  no  residue,  the  question  left  In 
the  case,  as  to  It  Is  merely  academic. 

This  case  has  been  here  on  appeal  for  10 
years,  and  nothing,  until  the  present  Attorney 
General  came  into  ofiBce,  has  ever  been  done 
towards  its  prosecution.  Of  the  large  num- 
ber of  appellees  (the  various  creditors  of 
the  corporati(m)i  but  few  have  been  brought 
before  this  court  by  service  of  process,  al- 
though the  appeal  was  granted  here.  The 
money  arising  from  the  proceeds  of  the  sale 
has  been  distributed  for  many  years,  and 
the  appeal  might  properly  be  dismissed  f^ 
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want  of  prosecution;  but  we  prefer  to  af- 
firm the  Jndgment  for  tbe  reasons  abore 
given,  and  it  Is  so  ordered. 


1X)UISVILLB  WATER   CO.  y.  PHILUPS' 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  7,  1906.) 

1;  Master  and  Sebvant — Act  Of  Sebvakt  — 

Injury  to  Thibd  Pebson. 

Eyidence  in  an  action  for  the  death  of  a 
person  by  the  reckless  driving  of  another  ex- 
amined, and  held  to  warrant  a  finding  that  the 
driver  of  the  vehicle  was  an  employS  of  defend- 
ant and  that  the  vehicle  was  Its  property. 
2.  Appeal — Verdict — Conclusiveness. 

A  verdict  cannot  be  disturbed  on  appeal, 
nnless  It  is  unsupported  by  or  is  against  the  evi- 
dence, or  haa  been  superinduced  by  passion  or 
prejudice  on  the  part  of  the  jury. 

[Ed.   Note. — For  cases   in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  St  8912-3943.] 

8.  Master  and  Servant — Wbonofut  Acts  or 
Servant — Injury  to  Third  Person  —  In- 
structions. 

An  instruction,  in  an  action  for  the  death 
of  a  person  by  the  reckless  driving  of  another, 
that  if  defendant's  servants,  "while  in  the  serv- 
ice of  defendant,"  through  their  negligence 
caused  a  wagon  in  their  control  to  run  against 
decedent,  causing  bis  death,  a  verdict  for  plain- 
tiff should  be  rendered,  was  not  open  to  the  ob- 
jection that  it  authorized  a  verdict  without  find- 
ing that  the  servants  were  at  the  time  of  the  ac- 
cident engaged  in  the  performance  of  their 
duties. 

4.  AppEAii — Estoppel  to  Alleox  EiBBOB — In- 
structions. 

A  party  cannot  complain  of  an  instruction 
given  by  the  lower  court,  after  requesting  one 
of  substantially  the  same  meaning. 

[Ed,   Note. — For  cases   in  point  see  vol.   8, 
Cent.  Dig.  Appeal  and  Error,  {  3C02.] 

5.  Master  and  Servant — Act  of  Sxrvan^t— 
— INJUBT  TO  Third  Person. 

Where,  in  an  action  for  the  death  of  a  per- 
son by  the  reckless  driving  of  another,  defend- 
ant merely  attempted  to  disprove  the  contention 
that  decedent  was  killed  by  its  servants,  without 
giving  any  evidence  proving  that,  if  the  killing 
was  done  by  its  servants.  It  was  not  dona  when 
engaged  in  Its  business,  and  plaintiff  proved  that 
defendant's  inspector  was  the  person  who  drove 
over  decedent,  and  that  the  vehicle  was  the 
vehicle  of  defendant,  and  it  was  shown  that  the 
inspector's  vehicle  was  never  used,  except  In  the 
service  of  the  company,  a  prima  facie  case  au- 
thorizing a  recovery  was  established,  and  an  in- 
struction that,  if  decedent  was  killed  by  the 
Inspector,  who  was  pursuing  his  own  ends  exclu- 
sively, defendant  was  not  responsible,  was  prop- 
erly refused. 
0.  Appeal — Review  of  Instructions. 

The  appellate  court  will  not  review  tbe  ac- 
tion of  tbe  court  in  giving  or  refusing  instruc- 
tions, unless  the  error  complained  of  Is  made  s 
ground  for  a  new  trial. 

[Ed.   Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  1697-1706.] 

7.  Death  —  Action  for  Death  —  ExcKSSiVB 

Damages. 

In  an  action  for  the  negligent  death  of  a 
person,  the  proof  showed  that  decedent  was  49 
years  old  at  the  time  of  his  death,  that  he  was 
a  man  of  vigorous  health,  with  a  life  expectancy 
of  21  years,  and  that  he  was  earning  from  S8  to 
$8.50  per  week.  Held,  that  a  verdict  for  $5,000 
was  not  excessive. 

[Ed.  Note. — ITor  cases  in  point  see  voL  16, 
Cent  Dig.  Death,  »  125,  129,  130.] 


Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Tblrd  Divi- 
sion. 

"Not  to  be  officially  reported." 

Action  by  Charles  Phillips'  administra- 
tor against  tbe  Louisville  Water  Company. 
From  a  Jndgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Burnett  &  Burnett,  for  appellant  A. 
Scott  Bullitt,  Jacob  SoUnger,  and  Thomas 
W.  Bullitt,  for  appellee. 

SETTLB,  J.  Charies  Phillips,  a  man  of 
color,  was  knocked  from  a  bicycle  by  a 
vehicle  at  tbe  comer  of  Broadway  and 
Preston  streets,  in  tbe  city  of  Louisville^ 
and  so  injured  thereby  as  to  cause  bis  death. 
The  vehicle  by  which  he  was  Injured  con- 
tained two  persons  and  was  drawn  by  a 
single  horse,  which  at  the  time  of  the  col- 
lision was  being  driven  at  an  unusual  and 
dangerous  rate  of  speed.  As  the  vehicle 
passed  along  Broadway  towards  Preston 
street  the  Intestate  was  riding  bis  bicycle 
some  distance  ahead  of  It,  keeping  near  tbe 
sidewalk  and  In  plain  view  of  the  occupants 
of  the  vehicle  until  It  overtook  and  ran 
against  blm,  which  occurred  as  he  was  in 
the  act  of  turning  Into  Preston  street  for 
the  puri)ose,  doubtless,  of  avoiding  the  col- 
lision. His  injuries  were  received  about  7 
o'clock  on  tbe  evening  of  August  25,  1903. 
Shortly  after  the  collision  this  action  against 
appellant,  tbe  Louisville  Water  Company, 
was  Instituted  by  appellee,  Andrew  M.  Sea, 
Jr.,  as  administrator  of  the  decedents 
estate,  to  recover  damages  for  his  death; 
It  being  alleged  in  the  petition.  In  substance, 
that  the  vehicle  which  Injured  and  killed 
him  was  tbe  property  of  appellant,  and  that 
one  of  Its  servants  then  In  charge  thereof 
and  attending  to  appellant's  business,  with 
gross  negligence  drove  It  against  the  Intes- 
tate and  thereby  inflicted  the  injuries  of 
which  he  died.  Tbe  answer  of  appellant 
contains  two  paragraphs.  In  the  first  It 
was  denied  that  the  intestate's  Injuries  or 
death  were  caused  by  appellanfa  vehicle, 
or  tbe  negligence  of  any  of  its  agents  or 
servants.  The  second  paragraph  pleaded 
contributory  negligence  on  the  part  of  the 
Intestate,  which  was  denied  by  the  rqply. 
The  trial  resulted  in  a  verdict  and  Jndgment 
in  favor  of  appellee  for  $5,000  In  damages. 
A  new  trial  was  refused  appellant  by  tbe 
lower  court  and  the  case  Is  now  before  us 
for  a  review  of  the  judgment  and  correction 
of  such  errors  appearing  In  the  record  as 
may  properly  be  considered. 

Appellant's  first  contention  la  that  tbe 
trial  court  should  have  sustained  Its  naotiou 
for  a  peremptory  instruction.  We  do  not 
think  a  peremptory  Instruction  would  have 
been  proper.  Indeed,  it  never  is  proper 
when  there  is  any  evidence  to  sustain  the 
plalntifTs  cause  of  action.  The  evidence 
presented  by  ^e  lecord  In  thla  caaa  oi»- 
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vlnclngly  manifests  the  gross  negligence  of 
the  driver  of  the  Tehlcle  by  which  the  Intes- 
tate was  killed  and  the  entire  absence  of 
contributory  negligence  on  the  part  of  the 
latter.  In  addition  to  the  facts  connected 
with  the  Infliction  of  the  injuries  of  which 
the  intestate  died,  to  which  we  haye  al- 
ready referred,  the  evidence  also  shows  that 
the  driver  of  the  vehicle  realized  at  the  time 
that  his  conduct  in  running  the  intestate 
do^n  was  Inexcusable,  not  to  say  wanton; 
for.  Instead  of  stopping  to  ascertain  the 
injury  inflicted  or  to  assist  the  Injured  man, 
he  put  whip  to  the  horse  and  drove  on  at 
increased  speed,  as  if  to  escape  identifi- 
cation. It  is,  however,  argued  by  counsel 
that  the  testimony  did  not  Identify  the 
driver  of  the  vehicle  as  an  employ^  of  the 
appellant,  or  the  vehicle  as  its  property. 
An  examination  of  the  bill  of  evidence  will 
show  that  at  least  three  of  appellee's  wit- 
nesses, Herman  Huber,  J.  8.  Miller,  and 
Sam  Stokes,  identified  the  vehicle  as  that 
owned  by  the  appellant  and  used  by  its 
"Inspector."  It  is  admitted  that  John  Long, 
son  of  appellant's  president,  was  then  its 
"inspector,"  and  Huber,  one  of  the  witnesses 
who  identifled  the  vehicle  as  that  of  ap- 
pellant, also  testified  in  substance  that  he 
bad  often  seen  John  Long,  the  water  in- 
spector, driving  In  that  buggy,  and  that 
the  driver  who  ran  It  against  Phillips  look- 
ed like  Long.  The  witness  Miller,  who  had 
been  In  appellant's  employ  as  Inspector  for 
five  or  six  years,  and  quit  its  service  about 
a  year  before  the  accident,  testified  that  he 
saw  John  Long  on  the  evening  of  the  ac- 
cident and  In  a  square  and  a  half  of  where 
H  occurred;  that  Long  was  then  driving 
rapidly  up  Broadway  toward  Preston  in  the 
vehicle  Identifled  by  the  witnesses  Huber 
and  Stokes  as  the  one  owned  by  appellant 
and  used  by  its  Inspector.  The  following 
quotation  from  Miller's  testimony  will  show 
the  posltlreness  with  which  he  claimed 
to  be  able  to  Identify  both  the  vehicle  and 
driver:  "I  saw  John,  and  I  knew  the  rig, 
aDd  tben  I  heard  the  gong  (attached  to  the 
vebicle).  Of  course,  I  kuew  the  rig.  I  had 
seen  It  eveiy  day  or  two."  Miller  further 
testified  that,  a  few  minutes  after  he  saw 
Jobn  Long  driving  as  indicated,  he  went  to 
a  drug  store  at  the  comer  of  Broadway  and 
Preston  streets,  and  there  learned  of  the 
Injuries  sustained  by  Phillips.  No  proof 
was  made  as  to  the  Identity  of  the  other 
occnpant  of  the  vehicle. 

Appellant  Introduced  quite  a  number  of 
witnesses,  by  some  of  whom  It  proved  that 
It  was  the  duty  of  the  Inspector  to  see  to 
tbe  repairing  of  all  leaks  and  other  defects 
in  the  water  pipe,  hydrants,  mains  etc.; 
that  he  was  called  on  at  all  hours  to  attend 
to  such  matters,  and  In  doing  so  drove  in  a 
vebicle  furnished  by  appellant  for  that  put- 
poae;  but  that  the  records  kept  by  appellant 
of  such  work  do  not  show  that  any  work 


was  done  or  needed  In  the  vicinity  of  Pres- 
ton or  Broadway  on  the  day  of  tbe  accident. 
Appellant  also  proved  by  John  Long  that  he 
did  not  drive  over  Phillips  or  Inflict  upon 
him  the  Injuries  of  which  he  died;  that  he 
was  not  at  or  near  the  place  of  the  accident 
at  the  time  or  day  of  its  occurrence;  that 
be  did  not  take  the  buggy  used  by  him  as 
inspector  out  of  the  stable  on  the  day  of  the 
accident  after  6  o'clock  p.  m.,  or  authorize 
any  one  to  do  so;  and  that  he  and  his 
father,  0.  R.  Long,  left  their  office  at  7 
o'clock  p.  m.,  at  the  time  and  on  the  day 
of  tbe  accident,  and  walked  together  as 
far  as  Second  and  Broadway,  where  they 
separated,  each  going  to  his  own  home.  C. 
R.  Long  corroborated  his  son  in  all  essential 
particulars.  Another  of  appellant's  wit- 
nesses, P.  S.  Ray,  testified  that  he  was  a 
dealer  in  buggies,  carriages,  and  other 
vehicles,  and  that  he  sold  appellant  the 
vehicle  used  by  its  Inspector,  which  he  de- 
scribed substantially  as  appellee's  witnesses 
had  described  the  one  that  was  driven  over 
Phillips.  Ray  further  testified  that  he  had 
sold  quite  a  number  of  buggies  like  that  of  the 
Inspector,  and  that  several  of  them  were 
in  dally  use  by  their  owners  in  LoulsvUle 
at  the  time  Phillips  was  killed.  Thus  it 
will  be  seen  that  though  the  evidence  was 
contradictory  and  much  of  it  apparently  Ir- 
reconcilable, there  was  some  evidence  to 
sustain  the  affirmative  of  every  question  of 
fact  essential  to  a  recovery,  and  it  was  the 
province  of  the  Jury  to  determine  In  whose 
favor  it  preponderated.  Issues  of  fact  are 
not  always  decided  by  a  Jury  in  behalf  of 
the  party  producing  the  greater  number  of 
witnesses,  or  in  accordance  with  the  weight 
of  the  evidence;  but,  while  this  is  true, 
their  finding  cannot,  in  the  absence  of  error 
on  the  part  of  the  trial  court,  be  disturbed 
by  this  court  on  appeal,  unless  it  Is  wholly 
unsupported  by  or  is  flagrantly  against  the 
evidence,  or  has  been  superinduced  by  pas- 
sion or  prejudice  on  the  part  of  the  Jury. 

It  is  further  contended  by  counsel  for  ap- 
pellant that  instructions  1  and  2  given  by  the 
trial  court  were  Improper,  and  that  certain 
instructions  offered  by  it  were  improperly  re- 
fused. Instructions  1  and  2  are  as  follows: 
"(1)  If  you  shall  believe  from  the  evidence 
that  tbe  defendant's  agents  or  servants,  or 
any  of  them,  while  in  the  service  of  the  de- 
fendant, by  or  through  their  negligence 
caused  a  wagon  or  buggy  in  their  control  and 
management  to  run  against  plaintiff's  Intes- 
tate, Charles  Phillips,  on  the  occasion  in  the 
evidence  referred  to,  and  that  the  said 
Charles  Phillips  thereby  received  the  Injuries 
which  resulted  In  his  death,  tben  the  law  is 
for  the  plaintiff,  and  the  Jury  should  so  find, 
unless  they  should  further  believe  from  tbe 
evidence  that  the  said  Charles  Phillips,  plain- 
tiff's decedent,  failed  at  the  time  to  exercise 
ordinary  care  for  his  own  safety  and  by  wch 
failure  on  his  part  so  far  contributed  to  his 
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injnry  tbat  but  for  It  he  would  not  bare  been 
Injured,  In  which  latter  event  the  law  Is  for 
the  defendant,  and  you  should  so  And.  (2) 
Bat  unless  you  shall  believe  from  the  evi- 
dence that  the  agents  and  servants  of  the 
defendant,  or  some  of  them,  were  in  the  de- 
fendant's service  and  in  charge  of  the  wagon 
or  buggy  by  which  the  collision  which  result- 
ed in  the  injury  to  plaintiff's  decedent  was 
caused,  and  that  by  negligence  on  their  part, 
or  upon  the  part  of  one  of  them,  they  caused 
the  buggy  to  collide  with  the  plaintiff's  de- 
cedent, and  thereby  caused  the  Injury  which 
resulted  in  his  death,  the  law  is  for  the  de- 
fendant, and  the  jury  should  so  find.  Or  if 
you  should  believe  from  the  evidence  that  the 
plaintiff's  decedent  failed  on  the  occasion  in 
question  to  exercise  ordinary  care  for  his 
own  safety,  and  by  such  failure  on  his  part 
so  far  contributed  to  his  Injury  that,  but  for 
it,  be  would  not  have  been  Injured,  the  law 
is  for  the  defendant  and  you  should  so  find." 

The  objection  made  to  these  Instructions 
Is  that  it  is  said  they  authorized  the  jury  to 
find  for  appellee  upon  the  state  of  facts  there- 
in predicated.  If  Phillips  was  Injured  and  his 
death  caused  by  the  negligence  of  any  of  ap- 
pellant's servants  "while  In  the  service," 
whereas,  they  should,  it  is  claimed,  further 
have  told  the  jury  that,  to  render  appellant 
liable,  such  servants  should,  at  the  time  of 
driving  over  Phillips,  have  been  engaged  in 
the  business  of  appellant,  or  In  the  per- 
formance of  some  duty  in  the  line  of  apparent 
scope  of  his  (the  servant's)  employment 
Though  the  addition  of  the  words  above  sug- 
gested would  perhaps  have  simplified  the 
meaning  of  the  instructions  In  question,  we 
are  not  inclined  to  think  them  misleading. 
Considering  each  of  these  Instructions  as  a 
whole,  we  think  the  words  "while  in  the 
service  of  the  defendant,"  as  therein  used, 
were  accepted  by  the  jury  in  their  common 
sense  meaning;  that  is,  tbat  the  words 
"while  in  the  service"  mean  in  the  act  of 
serving  defendant,  viz.,  acting  on  its  busi- 
ness at  the  time  of  the  accident.  In  any 
event  appellant  was  not  prejudiced  by  these 
instructions,  as  it  asked  the  court  to  give  an 
instruction,  marked  "X,"  which  In  substance 
would  have  advised  the  jury  that,  in  order  to 
find  for  appellee,  they  must  believe  from  the 
evidence  that  he  was  Injured  by  a  servant  of 
appellant  who  was  at  the  time  engaged  "In 
serving  the  master,  the  defendant"  Appel- 
lant cannot  object  in  this  court  to  an  Instruc- 
tion given  by  the  lower  court,  after  asking  of 
that  court  an  instruction  of  substantially  the 
same  meaning. 

Appellant  complains  that  the  lower  court 
refused  to  give  instruction  X,  the  first  clause 
of  which  we  have  already  commented  on. 
Had  this  Instruction  been  given,  the  remain- 
der of  it  would  have  told  the  jury  that  if  they 
believed,  from  the  evidence,  the  Intestate  was 


injured  by  the  inspector  or  servant  of  appel- 
lant, who  "was  at  liberty  from  the  service,  and 
pursuing  his  own  ends  exclusively,  the  de- 
fendant is  not  responsible."  This  was  In  sub- 
stance and  meaning  but  the  converse  of  wtiat 
is  contained  tn  instructions  1  and  2  given  by 
the  court,  and  we  are  of  opinion  that  It  would 
have  been  misleading,  because  it  would  have 
presented  an  issue  in  support  of  which  no 
proof  was  offered  by  appellant  Its  only  ef- 
fort on-  the  trial  was  to  disprove  the  conten- 
tion of  appellant  that  the  intestate  was 
killed  by  its  servants,  and  no  testimony  was 
offered  by  it  to  prove  who  the  guilty  party 
was,  or  that,  if  done  by  Its  servants,  be  was 
not  then' engaged  in  the  business  of  appellant 
Upon  the  other  hand,  appellee's  testimony, 
which  was  obviously  accepted  by  the  Jury, 
identified  John  Long,  appellant's  inspector, 
as  the  person  who  drove  over  and  killed 
the  Intestate,  and  the  buggy  with  which  it 
was  done  as  that  of  appellant  Add  to  this 
testimony  of  C.  B.  and  John  Long  tbat  the 
inspector's  buggy  was  never  used,  with  their 
knowledge,  "except  in  the  service  of  the  com- 
IMtny,"  and  the  facts  raised  the  presumptioo 
that  the  servant  in  bis  use  of  the  boggy  was 
acting  in  the  performance  of  some  duty  In  the 
line  of  his  employment,  or  the  apparent  scope 
of  such  employment  This  prima  fade  case 
entitled  appellee  to  a  verdict  In  the  abs^ice 
of  evidence  on  the  pert  of  appellant  con- 
ducing to  show  that  its  employ^  was  at  the 
time  of  the  accident  acting  Independently  of 
the  master  and  not  in  the  apparent  scope  of 
his  employment  Williams'  Administrator  v. 
Southern  Ry.  Co.,  115  Ky.  822,  73  8.  W.  779 ; 
Mulvehlll  V.  Bates  (Minn.)  17  N.  W.  859,  47 
Am.  Rep.  796 ;  Cousins  v.  Hannibal  R.  R.  Ca, 
66  Mo.,  672;  Blrnbanm  v.  Lord  (City  Ct  N. 
Y.)  28  N.  Y.  Supp.  17. 

We  have  not  considered  the  objection,  made 
in  the  brief  of  appellant's  counsel,  to  tbe  rul- 
ing of  the  trial  court  In  refusing  certain 
other  instructions  offered  by  it,  as  such  rul- 
ing was  not  relied  on  as  error  in  the  grounds 
for  a  new  trial.  The  only  alleged  error 
therein  complained  of  in  the  matter  of  re- 
fusing instnictlons  was  as  to  instruction  X. 
which  we  have  already  considered.  The  ap- 
pellant is  not  entitled  to  have  this  court  re- 
view the  action  of  the  lower  court  in  givlns 
or  refusing  instructions,  unless  the  error  com- 
plained of  is  made  a  ground  for  a  new  trial. 
Evening  Post  Co.  v.  Caufleld,  66  S.  W.  602,  Zt 
Ky.  Law  Rep.  2Q2a 

If  appellee  was  entitled  to  recover  at  all 
tbe  amount  of  tbe  verdict  is  not  excessive,  as 
the  proof  showed  tbe  decedent  to  have  been 
49  years  of  age  at  the  time  of  bis  death,  that 
he  was  a  man  of  vigorous  health  and  strength, 
with  a  life  expectancy  of  21  years,  and  that 
he  was  earning  from  |8  to  8.60  per  wedE. 

Wherefore  the  Judgment  is  aSlrmed. 
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DAVIDSON  et  al.  ▼.  MARCUM  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1906.) 

1.  IRVANTS — OUABDIAN     AD     LITEU— FAILCBB 
TO    APPOIHT — REUEDT   ok    WaBD. 

The  remedy  of  a  minor  heir  for  error  of 
the  court  in  failing  to  appoint  a  guardian  ad 
litem  for  him  in  a  proceeding  to  sell  land  for 
the  payment  of  debts  of  his  ancestor  is  by  ap- 
peal, and  not  by  an  action  to  set  aside  the  sale 
after  be  becomes  of  age. 

2.  EXKCT7TOR8   AND    ADMINISTBATORB — DEBTS— 

Payment— Saxk  of   Land— Pebbonai.  Es- 
tate. 

Under  Civ.  Code  Prac.  8  429,  providing 
that,  if  it  shall  appear  that  a  decedent's  per- 
sonal estate  is  Insufficient  for  the  payment  of 
all  debts,  the  court  may  order  a  sale  of  real 
estate  descending  to  the  heirs  for  the  payment 
of  the  residue,  the  court  has  no  jurisdiction  to 
sell  a  decedent's  real  estate,  where  there  was 
more  than  sufficient  personal  property  wiUi 
which  to  pay  the  debts. 

3.  Infants  —  Judgment  —  Vacation  —  Bona 
Fide  Pubcuasebs. 

Where  both  the  purchaser  of  land  at  a 
judicial  sale  and  the  person  to  whom  he  as- 
signed the  bid  were  parties  to  the  proceeding 
under  which  the  land  was  sold,  and  had  knowl- 
edge of  the  illegal  method  by  which  minor  heirs 
were  deprived  of  their  interest  in  the  land,  they 
were  not  bona  fide  purchasers,  under  Civ.  Code 
Prac.  i  391,  authorizing  an  infant  to  show 
cause  against  a  judgment,  but  providing  that 
the  vacation  of  the  judgment  shall  not  ((Sect  the 
title  of  a  bona  fide  purchaser  thereunder. 

4.  Homestead  —  Abandonment  —  Widow'b 
OccDPANCT— Rights  of  Children. 

Ky.  St.  1903,  {  170T,  provides  that  a  home- 
stead shall  be  for  the  use  of  the  widow  so  long 
as  she  occupies  the  same,  but  that  the  termi- 
nation of  the  widow's  occupancy  shall  not  af- 
fect the  rights  of  the  children.  Held  that, 
where  a  widow  resided  on  a  homestead  with  her 
infant  children,  a  sale  of  the  homestead  by 
the  widow  operated  us  an  abandonment  by  her, 
and  entitled  the  children  to  the  sole  use  thereof 
until  the  youngest  child  became  of  age. 

5.  JuDioiAi,   Sales  — INVAI.IDITT  — Ihfbovk- 

MXIITB. 

Wher«  a  judicial  sale  of  certain  land  was 
void,  bat  no  actual  fraud  on  the  part  of  the 
parchasers  was  shown,  they  were  entitled,  on 
the  sale  being  vacated,  to  have  the  purchase 
price  returned,  with  interest  and  the  value  of 
lasting  improvements  erected  by  them  on  the 
premises,  less  a  reasonable  rental  value  of  the 
land,  with  interest,  while  in  their  possession. 

Appeal  from  Circuit  Conrt  Breathitt  Cotinty. 

"Not  to  be  officially  reported." 

Action  by  Edward  Davidson  and  others 
against  Thomas  Marcum  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Fleenor  ft  Patton,  for  appellants.  Kelly 
Kasb  and  J.  J.  C  Bacb,  for  appellees. 

l^NN,  J.  The  heirs  of  one  Alfred  Marcnm, 
deceased.  Instituted  an  acticm  In  the  Breathitt 
circuit  conrt  in  the  year  1898  against  the  wid- 
ow and  children  of  Alexander  Davidson,  de- 
ceased. The  piupoae  of  the  action  was  to  col- 
lect a  debt  owing  by  Davidson  at  tbe  time  of 
bis  deatb  to  Alfred  Marcum.  Marcum's  beirs 
soiigbt  to  sell  a  piece  of  land  owned  by 
appellants  by  descent  from  their  father. 
Sucb  proceedings  were  bad,  which  resulted 
In  a  sale  of  tbe  land  subject  to  the  homestead 


rights  of  the  widow,  which  homestead  rights 
the  judgment  recited  then  belonged  to  J.  B. 
Marcum  by  purchase  from  the  widow.  At 
this  sale  Edward  Marcnm  became  the  pur- 
chaser at  the  price  of  $200.  He  afterwards 
transferred  his  bid  to  3.  B.  Marcum.  The 
court  confirmed  the  sale  and  caused  its  com- 
missioner to  convey  the  same  to  JT.  B.  Marcum. 
This  action  was  Instituted  by  the  appellants, 
tbe  children  of  Alexander  Davidson,  de- 
ceased, under  sections  391  and  518  of  the 
Civil  Code  of  Practice,  for  the  purpose  of 
having  tbat  judgment  and  sale  of  their  land 
vacated  and  set  aside. 

It  appears  without  contradiction  that  all 
the  appellants  were  under  21  years  of  age 
at  tbe  time  of  the  rendition  of  the  judgment 
and  of  the  making  of  the  sale  thereunder. 
At  the  Institution  of  this  action  all  of  them 
were  under  21  years  of  age,  except  Edward 
Davidson,  and  be  was  at  that  time  about  24 
years  old,  and  he  instituted  and  prosecuted 
this  action  in  his  own  right  and  as  the  next 
friend  of  the  other  infant  beirs.  It  was  In 
substance  alleged  in  the  petition  tbat  they 
were  not  summoned  as  defendants  in  tbe 
action  referred  to;  that  there  was  collusion 
between  J.  B.  Marcum,  one  of  tbe  plaintiffs 
in  that  action,  the  purchaser,  and  one  Will- 
iam Oambill,  who  was  their  tben  guardian, 
and  by  reason  of  this  collusion  no  defense 
was  made  to  that  action,  when  they  had  a 
valid  defense  existing  at  the  time;  that  their 
land  was  sacrificed  at  the  price  of  $200, 
when  at  tbe  time  it  was  worth  $1,500;  that 
the  debt  sued  on  In  tbat  action  amounted 
to  only  $243,  when  there  was  at  tbe  time 
In  the  hands  of  the  administratrix  of  Alex- 
ander Davidson,  deceased,  a  sum  exceeding 
$000,  after  the  payment  of  all  other  debts 
against  the  estate;  and  tbat  the  court  bad 
no  power  to  direct  the  sale  of  their  land 
when  there  was  sufilcient  personal  estate  to 
pay  the  debt  Upon  an  examination  of  tbe 
record,  we  find  tbat  the  appellants  w&ee  le- 
gally summoned  to  answer  in  the  action  re- 
ferred to.  The  infant  appellants  tben  bad 
a  guardian,  who  filed  a  formal  answer  for 
them  to  tbe  effect  that  be  knew  of  no  de- 
fense that  could  be  made  for  bis  wards. 
It  appears  that  appellant  Edward  Davidson 
had  no  guardian,  nor  did  tbe  court  appoint 
any  guardian  ad  litem  for  bim.  This  was  error, 
but  bis  remedy  for  this  was  by  appeal.  It  ap- 
pears from  tbe  proof  in  this  case  that  this  land, 
at  tbe  time  It  was  sold,  was  worth  $1,200  or 
$1,500;  and  it  also  appears  without  contra- 
diction that  at  tbe  time  there  was  in  the 
hands  of  tbe  administratrix  of  Alexander 
Davidson,  deceased,  over  $900  with  which  to 
pay  the  claim  sued  on.  These  facts  were  not 
made  to  appear  in  that  record.  Tb«e  was 
no  proof  of  any  kind  taken,  and  there  was 
no  order  of  reference  to  the  commissioner  to 
take  proof  and  report  claims  and  make  settle- 
ment with  the  administratrix,  for  the  purpose 
of  ascertaining  whether  it  would  be  neces- 
sary to  sell  any  of  the  real  estate  to  oayi  tbe 
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debts  of  the  decedent.  It  Is  provided  In 
section  429  of  the  Civil  Code  of  Practice  that, 
If  it  shall  appear  that  the  personal  estate  of 
the  decedent  is  insufficient  for  the  payment  of 
all  debts,  the  court  may  order  the  real  proper- 
ty descended  to  the  heirs  to  be  sold  for  the 
payment  of  the  residue  of  such  debts.  Un- 
der the  provisions  of  this  section,  the  court 
was  without  authority  to  sell  this  real  estate, 
when  there  was  sufficient  personal  estate  and 
moi^e  with  which  to  pay  the  debt. 

Appellees  contend  that,  even  if  the  proceed- 
ings in  the  action  referred  to  were  erroneous 
in  ordering  a  sale  of  this  land  J.  B.  Marcum 
was  a  bona  fide  purchaser  for  value,  and  bis 
rights  obtained  thereunder  should  not  be 
disturbed.  It  Is  provided  in  section  391  of 
the  Code  that  an  infant  may  show  cause 
against  a  judgment,  but  the  vacation  of 
such  judgment  shall  not  affect  the  title  of  a 
bona  fide  purchaser  under  it  It  cannot  be 
said  that  J.  K  Marcum  was  a  lx>na  fide 
purchaser  in  the  meaning  of  this  provision 
of  the  Code.  He,  with  Edward  Marcum, 
were  parties  plaintiff  In  that  action,  and 
he  knew,  or  must  be  presumed  to  have 
known,  the  Illegal  method  used  in  depriving 
these  children  of  their  land. 

From  tills  record  it  appears  that  there  was 
another  grievous  wrong  committed  upon 
these  children  by  the  proceedings  had  In  that 
action.  The  widow,  Mahala  Davidson,  filed 
her  answer  therein,  in  which  she  claimed  a 
homestead  right  in  the  land.  Soon  thereafter 
an  amended  petition  was  filed,  in  which  It 
was  alleged  that  the  plaintiff  J.  B.  Marcum 
had  purchased  and  bad  received  a  conveyance 
from  the  widow,  Mahala  Davidson,  of  her 
homestead  In  the  land.  Upon  the  filing  of 
this,  the  conrt  directed  the  sale  of  the  land 
subject  to  this  homestead  right,  and  stated 
that  J.  B.  Marcum  was  the  owner  of  It  Un- 
der section  1707,  Ky.  St  1903,  it  is  provided 
that  the  homestead  shall  be  for  the  use  of  the 
widow  BO  long  as  she  occupies  the  same,  but 
the  termination  of  the  widow's  occupancy 
shall  not  affect  the  right  of  the  children.  This 
court  has  repeatedly  decided  that,  when  a 
widow  sells  and  conveys  her  homestead,  it  Is 
to  be  regarded  as  an  abandonment  by  her  of 
it  and  the  Infant  children  at  once  have  the 
sole  right  to  the  use  of  the  homestead  until 
the  youngest  child  becomes  of  age.  See  the 
cases  of  Deboe  v.  Rushing,  SI  S.  W.  613,  21 
Ky.  Law  Rep.  428,  Jones  v.  Green,  83  S.  W. 
582.  28  Ky.  Law  Rep.  1191,  and  the  cases 
therein  cited.  Under  these  authorities,  appel- 
lees and  their  ancestor  have  never  had  any 
right  to  the  possession  of  this  land ;  the  infant 
children,   appellants,   being  entitled  thereto. 

There  appearing  no  actual  fraud  on  the 
part  of  appellees'  ancestor,  appellees  are  en- 
titled to  the  purchase  price  paid  for  the  land, 
with  Interest,  and  also  the  value  of  the  last- 
ing improvements  made  thereon.  If  any,  these 
Items  to  be  credited  with  a  reasonable  rental 
value  of  the  land,  with  Its  Interest,  since  the 
time  appellees'  ancestor  took  possession,  and 


upon  the  adjustment  of  the  equities  between 
the  parties  as  Indicated,  if  there  should  be 
any  balance  found  due  appellees,  the  court 
should  adjudge  them  a  lien  upon  the  land 
font 

For  these  reasons,  the  judgment  of  the  low- 
er court  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


riSCAL  COURT  OF  MARION  COUNTY  v. 

MARION    CIRCUIT    COURT. 
(Court  of  Appeals  of  Kaitucky.    Dec.  14,  1905.) 

1.  Apfkal — Rule  Nisi  —  APFEAUkBis  Obdbl 

An  order  of  the  circuit  court  of  a  county, 
directing  the  fiscal  court  thereof  to  erect  a 
courthouse,  made  without  the  hecal  conrt  being 
before  it,  is  a  rule  nisi  only,  and  not  a  final 
order,  and  is  not  appealable. 

2.  Abatement  and  RevivaIt— Fiscal  Coxibt 
— I3XPIBATI0N  OF  Office— RiTLK  Nisi. 

The  successors  of  magistrates  constituting 
the  fiscal  court  of  a  conni7  at  the  date  of  a 
rule  nisi  made  by  the  circuit  coort  directing 
the  fiscal  court  to  erect  a  courthouse  may  be 
brought  before  the  circuit  court  and  t)ie  rule 
made  absolute  against  them,  or  such  order  en- 
tered as  may  be  proper  if  no  sufficient  response 
is  made  by  them. 

Appeal  from  Circuit  Oourt,  Marion  Coonty. 

"Not  to  be  officially  reported." 

Proceedings  by  the  Marion  county  circuit 
court  to  compel  the  fiscal  court  of  the  county 
to  erect  a  suitable  courthouse.  From  an 
order  adju^^g  the  response  of  the  fiscal 
court  insufficient,  It  appeals.    Dismissed. 

O.  S.  Hill  and  T.  U  Bdelen,  for  appellant 
N.  B.  Hays  and  Chas.  Morris,  for  appelleeo. 

HOBSON,  O.  J.  At  tbe  May  term,  1904. 
the  grand  jury  of  Marlon  county  reported  to 
the  circuit  conrt  In  substance  that  the  court- 
house was  utterly  unfit  for  the  purposes  for 
which  it  was  built,  and  thereupon  tbe  drcnit 
court  entered  the  following  order:  "And 
It  further  appearing  to  the  court  from  person- 
al knowledge  of  Hon.  Charles  Patterson,  pre- 
siding Judge  of  the  Marion  circuit  court  that 
the  courthouse  in  Lebanon,  Ky.,  is  uncom- 
fortable, unhealthy,  and  unsafe.  It  is  there- 
fore ordered  and  directed  by  the  court  that 
the  courthouse  in  Marion  county  be,  and  is 
hereby,  condemned,  and  the  fiscal  court  of 
Marlon  county,  composed  of  tbe  following 
officers:  J.  M.  Cooper,  connty  judge;  J.  H. 
Sparrow,  magistrate;  W.  T.  Hocker,  magis- 
trate; S.  A.  Noe,  magistrate;  W.  T.  Abell, 
magistrate;  R.  A.  Buckman,  magistrate;  R. 
T.  McCauley,  magistrate;  J.  A.  Beaven,  mag- 
istrate ;  and  J.  T.  Smith,  magistrate — of  Ma- 
rion county,  be,  and  are  hereby,  ordered  and 
directed  to  immediately  build  and  construct 
a  g^>od,  substantial,  and  convenient  court- 
house in  Lebanon,  Ky.,  for  the  purpose  of 
conducting  tbe  business  of  tbe  court  and 
the  business  of  the  connty,  under  penalty  of 
being  in  contempt  of  court  The  clerk  of 
tills  court  Is  directed  to  furnish  immediately 
a  copy  of  this  order  to  tbe  connty  judge  and 
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«ach  member  of  tlie  fiscal  conrt"  At  tbe 
September  term  tbe  county  judge  and  the 
otber  members  of  the  fiscal  court  filed  a 
response  to  the  above  rule,  and  in  writing 
moved  the  court  to  set  aside  the  order  entered 
at  the  preceding  tejm,  and  this  order  was 
thereupon  made:  "And  this  cause  being  sub- 
mitted on  said  written  motion  and  response 
heretofore  filed,  and  the  court,  being  suffi- 
ciently advised,  overruled  said  motion  and 
dismissed  the  response,  to  which  said  J.  M. 
Cooper,  etc.,  excepted  and  prayed  an  appeal 
to  the  Court  of  Appeals,  which  Is  granted." 
The  fiscal  court  on  March  21,  1905,  filed  the 
transcript  of  the  record  in  this  court,  and 
appellees  have  entered  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  order  ap- 
pealed from  Is  not  final. 

While  the  order  of  the  circuit  court  made 
at  the  May  term  is  not  in  terms  a  rule  nisi, 
this  must  be  its  necessary  effect;  for  the 
m«sberfl  of  the  fiscal  court  were  not  before 
the  circuit  court,  and  the  purpose  of  the  cir- 
cuit court  In  having  a  cc^y  of  the  order  serv- 
ed on  them  was  manifestly  to  give  them  notice 
of  the  order  and  an  opportunity  to  be  heard 
on  the  question,  If  they  desired  to  respond 
to  the  rule.  They  so  understood  the  order,  be- 
cause they  filed  a  response  at  the  next  term ; 
the  circuit  court  so  understood  the  order,  for 
be  allowed  the  response  to  be  filed ;  and  this 
seems  to  have  been  the  understanding  of  all 
the  parties  then,  because  no  objection  was 
made  to  the  filing  of  the  response.  In  fact, 
this  Is  the  necessary  effect  of  the  order  made 
at  the  spring  term,  for'  the  reason  that  othw- 
wise  the  fiscal  court  would  have  no  oppor- 
tunity to  be  heard  at  all,  and  there  could  be 
no  valid  Judgment  against  them  without  a 
bearing.  The  refusal  of  the  court  to  set  aside 
the  order  made  at  the  spring  term  was  not  a 
final  order,  nor  was  so  much  of  the  order  final 
as  held  the  response  insufficient  It  is  true 
the  language  of  the  order  Is  that  the  response 
la  dismissed,  but  this  amounts  to  no  more 
than  a  holding  the  response  insufficient  The 
defendants  were  still  at  liberty  to  tender  an 
amended  response,  and  the  court  was  still  at 
liberty  on  the  whole  record  to  enter  suCh 
final  Judgment  as  seemed  proper.  The  rule 
was  not  made  absolute.  No  process  of  con- 
tempt can  be  awarded  as  It  now  stands.  If 
tbe  court  makes  the  rule  absolute  against  the 
fiscal  court  they  then  may  appeal ;  but  until 
some  order  is  made  finally  determining  tbe 
case,  and  which  may  be  enforced  by  process 
for  contempt  if  not  obeyed,  no  appeal  lies.  If 
the  magistrates  who  were  then  in  office  are 
no  longer  In  office,  their  successors  may  be 
brought  before  the  court  and  the  rule  may  be 
made  absolute  against  them,  or  such  order  as 
may  be  proper  may  be  entered,  if  no  sufficient 
response  is  made  to  it  The  case  of  Polsgrove 
▼.  Walker,  82  8.  W.  879,  26  Ky.  Law  Rep.  938, 
is  not  In  point  In  that  case  the  circuit  court 
ordered  the  fiscal  court  to  pay  a  claim,  and 
the  order  made  upon  their  response  was  in 
effect  holding  that  the  court  must  pay  the 
88S.W.— 49 


claim.  That  waa  a  proceeding  under  a  stat- 
ute authorizing  the  circuit  court  to  allow  the 
claim,  as  the  circuit  court  had  done ;  but  here 
there  was  only  a  rule  nisi,  a  response,  and 
a  holding  of  tbe  response  Insufficient 
The  appeal  must  therefore  be  dismissed. 


PATTERSON  v.  FLBBNOB. 
(Court  of  Appeals  of  Kentucky.    Dec.  14,  1905.) 

1.  Appeal  —  Waivkb  of  Ebbobs— QussnoRS 
Not  Raised  Below. 

Where  a  pleading  is  sufiScient  to  support 
the  judgment  objectlonB  to  defects  therein 
presented  for  the  first  time  on  appeal,  and  not 
presented  in  any  way  by  demurrer  or  motion 
to  make  more  specific  before  answer  in  the  lower 
court,  come  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  S  1226.] 

2.  Attobnet  and  Client  —  Euplotuknt  oi 
ArroBNBT— Implied  Aobeement. 

Where  a  client  knew  that  he  was  receiving 
aa  attorney's  services  In  a  case  and  accepted 
such  services,  an  agreement  or  undertaking  on 
tbe  client's  part  to  pay  for  such  services  would 
be  implied. 

[Ed.  Note. — For  cases  in  point  see  voL  5, 
Cent  Dig.  Attorney  and  Client  i  321.] 

8.  Same  —  CoxPEHaATioR    or   Attobnbt  — 

Amount. 
An  allowance  of  $400  as  a  fee  to  an  at- 
torney who  assisted  in  the  recovery  for  his 
client  of  land  worth  from  |30,000  to  |50,000 
was  authorised,  where  such  attorney  prepared 
practically  all  the  pleadings  filed  for  his  client 
m  the  case,  expended  considerable  time  and 
labor  in  looking  up  title  and  boundaries  and  in 
discovering  defects  in  the  pretended  title  of  the 
adversary  parties  to  tbe  case,  and  assisted  in 
taking  depositions  in  his  client's  behalf. 

[Ed.   Note. — For  cases  in  point,  see   vol.  6, 
Cent.  Dig.  Attorney  and  Client  i  347.] 
4.  Estoppel— Acceptance   or   Benefits. 

A  client  who  accepts  the  services  of  an  at- 
torney with  knowledge,  imparted  by  the  record 
in  the  case,  that  the  attorney  has  previously 
acted  as  an  attorney  for  another  party,  and 
profits  by  the  attorney's  services,  is  estopped 
to  dispute  the  attorney's  right  to  a  fee  on  the 
ground  of  his  previously  having  represented 
the  other  party. 

[Ed.  Note. — For  cases  in  point  see  voL  6, 
Cent  Dig.  Attorney  and  Client  S  821.] 

Appeal  from  Circuit  Court  Breathitt 
County. 

"Not  to  be  officially  reported." 

Action  by  J.  J.  C.  Bach  against  I.  N.  Pat- 
terson, in  which  G.  W.  Fleenor  and  others 
were  brought  in  as  parties  defendant  From 
a  Judgment  in  favor  of  defendant  Fleenor, 
defendant  Patterson  appeals.    Affirmed. 

R.  A.  Hurst  for  appellant  O.  W.  Fleenor, 
O.  W.  Oourley,  and  O.  A.  Gourley,  for  ap- 
pellee. 

SETTIjE,  3.  Thla  IB  an  appeal  from  a 
Judgment  of  the  lower  court  allowing  appel- 
lee, Q.  W.  Fleenor,  an  attorney's  fee  of  $400 
against  the  appellant  I.  N.  Patterson.  The 
action  was  instituted  by  J.  J.  C.  Bach  against 
appellant  Patterson  to  recover  an  attorney's 
fee  and  subject  certain  lands  in  Breathitt 
county  owned  by  tbe  latter /to  Itsnayment 
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R.  A.  Hurst,  W.  M.  McGulre,  J.  P.  GUlTUn, 
and  appellee,  Fleenor,  were  made  parties  to 
the  action  as  defendants  upon  tbe  alleged 
ground  that  each  had  a  judgment  Hen  upon 
tbe  lands  for  legal  services  rendered  appel- 
lant Each  of  tbe  attorneys  named  filed 
an  answer  setting  fortb  tbe  amount  of  bis 
fee  and  Hen.  That  of  appellee  was  made  a 
cross-petition  against  appellant,  Patterson, 
and  asked  Judgment  against  bim  for  $500, 
for  which  a  Judgment  Hen  was  claimed  on 
the  latter's  Breathitt  county  lands.  An  an- 
swer was  filed  by  appellant  to  the  cross-peti- 
tion, controverting  appellee's  rlgbt  to  tbe 
fee  and  lien  claimed.  Before  the  action  came 
on  tor  trial  Hurst,  In  bis  own  behalf  and 
as  attorney  for  appellant  Patterson,  compro- 
mised and  settled  tbe  fee  of  Bach,  OlUima, 
and  McOuire.  When  tbe  case  was  tried 
as  between  appellant  and  appellee,  tbe  lower 
court  allowed  tbe  latter  $400  of  the  fee  claim- 
ed by  bim  and  gave  blm  a  personal  Judgment 
against  appellant  for  that  amount,  but  re- 
fused bim  a  lien  on  the  land. 

In  1894,  J.  S.  Jones  and  others  brought 
suit  in  the  Breathitt  circuit  court  to  recover 
of  J.  W.  Cardwell  a  large  body  of  land  lying 
in  that  county.  The  appellant,  then  and  now 
n  resident  of  Pennsylvania,  claimed  to  be  tbe 
owner  of  tbe  land  in  controversy  In  that 
action,  and  by  petition  was  made  a  party  to 
tbe  action  and  asserted  bis  title  to  the  land. 
Tbe  heirs  of  one  R.  P.  Davis,  deceased,  were 
upon  their  petition  also  made  parties  to  tbe 
action  and  set  up  claim  to  the  same  land. 
The  trial  of  the  action  in  the  lower  court 
resulted  in  a  decree  whereby  one  tialf  of  tbe 
land  was  adjudged  to  Patterson  and  the  other 
half  to  the  heirs  of  Davis.  Patterson  prose- 
cuted an  appeal  from  that  Judgment,  and  this 
court  reversed  it  deciding  that  Patterson 
was  entitled  to  tbe  land  in  controversy,  to 
the  exclusion  of  the  Davis  heirs,  Jones,  Card- 
well,  and  all  other  claimants,  and  upon  tbe 
filing  of  the  mandate  in  the  circuit  court  judg- 
ment was  entered  by  that  court  as  directed 
by  the  mandate  and  opinion  of  this  court. 
It  appears  that  appellant,  Patterson,  by  the 
Judgment  referred  to,  recovered  2,200  acres 
of  land,  worth  from  $30,000  to  $50,000,  as 
it  contains  valuable  mineral  deposits  and  a 
great  quantity  of  merchantable  timber.  The 
professional  services  for  which  appellee  re- 
covered in  the  case  at  bar  were  rendered  by 
him  for  appellant  In  tbe  above-mentioned 
case  of  Jones  v.  Cardwell. 

Although  it  is  In  substance  stated  in  ap- 
pellee's answer  and  cross-petition  tbat  at 
or  soon  after  the  time  he  began  to  act  as 
attorney  for  appellant  in  tbe  case  of  Jones 
V.  Cardwell,  he  and  Gillum  were  partners  in 
tbe  practice  of  law,  and  that  either  before 
or  after  the  formation  of  their  partnership 
(one  or  the  other  fact  being  true,  but  appel- 
lee did  not  know  which)  Olllum  had  been 
retained  by  appellant  as  Ids  counsel  in  tbe 
Jones-Cardwell  case  at  an  agreed  fee  of  $500, 
tbe  pleading  as  a  whole  does  not  however. 


base  appellee's  right  to  recover  a  fee  of  ap- 
pellant upon  the  alleged  contract  between  tbe 
latter  and  Oillum,  or  on  account  of  the  part- 
nership between  them,  but  upon  the  ground 
that  the  services  rendered  by  appellee  vrare 
performed  in  his  own  right  without  regard  to 
his  partnership  with  GUlum,  and  with  the 
knowledge  and  by  request  of  appellant  and 
were  accepted  by  blm  with  tbe  expectation 
and  understanding,  both  upon  bis  part  and 
tbat  of  appellee,  that  they  were  to  be  paid 
for  by  appellant  The  claim  is  for  a  rea- 
sonable fee,  and  $500  was  alleged  to  be  a  rea- 
sonable fee  for  the  services  rendered.  In 
other  words,  the  action  is  upon  the  quantum 
meruit,  and  the  Judgment  allows  what  tbe 
chancellor  regarded  only  reasonable  compen- 
sation. The  answer  and  cross-petition.  In  its 
averments  as  to  appellee's  demand,  falls 
short  of  being  a  perfect  specimen  of  plead- 
ing; but  as  appellant  failed  before  filing 
answer  to  object  to  Its  defects,  by  demurrer 
or  motion  to  make  It  more  specific,  such  ob- 
jection, when  presented  for  tbe  first  time  up- 
on appeal,  comes  too  late  for  any  available 
purpose.  We  think  tbe  avermentB  of  tbe 
pleading  sufficient  to  support  the  Judgment, 
and,  this  being  true.  It  only  remains  to  be 
seen  whether  or  not  the  Judgment  Is  support- 
ed by  tbe  evidence. 

What  service,  therefore,  did  appellee  ren- 
der at  appellant's  request  in  the  case  of  Jones 
V.  Cardwell?  It  appears  from  the  evidence 
that  the  petition  of  appellant  to  be  made  a 
party  defendant  in  that  case,  which  wa» 
made  an  answer  to  the  plaintUTs  petition, 
and  a  cross-petition  as  to  Cardwell  and  the 
Davis  heirs,  was  written  by  appellee;  that 
bis  full  name  was  signed  to  It  as  counsel 
associated  with  Oillum ;  and  that  before  be- 
ing filed  It  was  sent  to  appellant  in  Penn- 
sylvania for  his  examination  and  approval, 
and  to  be  signed  and  sworn  to.  This  plead- 
ing, wltb  appellee's  name  signed  to  it  as 
attorney  and  tbe  correspondence  that  passed 
lietween  bim  and  appellant  gave  appellant 
notice  of  tbe  .fact  that  appellee  was  acting 
as  his  attorney  in  that  case.  It  also  appears 
In  proof  that  Oillum  quit  the  case  soon  after* 
the  petition  of  appellant  was  filed  tberetn, 
removed  to  a  distant  state,  and  did  not  In 
fact  render  any  further  service  In  the  case 
as  attorney.  OiUum's  abandonment  of  the 
case  was  known  to  appellant  at  the  time, 
as  was  the  fact  tbat  appellee  thereafter  had 
sole  charge  of  his  Interest  and  side  of  tbe 
case  for  about  a  year  and  three  months, 
and  until  appellant  employed  Hurst  as  addi- 
tional counsel.  During  tbe  pendency  of  tbe 
case  of  Jones  v.  Cardwell,  appellee.  In  addi- 
tion to  tbe  intervening  petition  referred  to. 
also  wrote  or  dictated  and  filed  for  appelant 
an  amended  petition  and  reply.  To  each  of 
these  pleadings  his  name  appears  aa  attor- 
ney for  appellant  Without  consuming  fnr- 
tiher  time  on  this  point  we  think  the  tes- 
timony sufficiently  shows  that  appellant 
knew  he  was  receiving  appellee's  services  in 
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Mb  case,  and  that  be  likewise  accepted 
them.  Therefore  In  law  an  agreement  or 
undertaking  on  appellant's  part  to  pay  for 
them  will  be  Implied.  This  conclusion  Is 
strengthened  by  the  fact  that  appellant's 
answer,  which  denies  appellee's  right  to  the 
fee  claimed,  was  not  verified  by  him  in  per- 
son, and  by  the  more  significant  fact  that  he 
did  not  by  deposition  deny  employing  appel- 
lee, or  that  the  fee  claimed  by  him  is  reason- 
able. If  the  claim  is  without  merit,  appel- 
lant swely  would  have  given  his  own  deposi- 
tion In  the  effort  to  establish  that  fact. 

We  are  farther  of  opinion  that  the  fee  of 
$400  allowed  appellee  by  the  chancellor  was 
authorized  by  the  evidence.  Not  only  did 
he  prepare  practically  all  the  pleadings  filed 
for  api>ellant  In  the  case  of  Jones  v.  Card- 
well,  but  he  In  addition  expended  consider- 
able time  and  labor  In  looking  up  appellant's 
title  and  boundaries  and  In  discovering  de- 
fects In  the  pretended  titles  of  his  adversa- 
ries ;  and  as  the  land  recovered  by  appellant 
was  made  up  of  quite  a  number  of  tracts, 
acquired  of  different  vendors.  It  was  no 
small  undertaking  to  accomplish  what  was 
done  by  appellee  In  the  particulars  men- 
tioned. He  also  assisted  In  taking  deposi- 
tions In  appellant's  behalf.  Several  lawyers, 
testifying  In  appellee's  behalf,  fixed  the 
value  of  the  services  he  rendered  appellant 
at  $500.  Among  them  was  the  former  cir- 
cuit judge  by  whom  the  case  of  Jones  v. 
Caldwell  was  tried,  whose  familiarity  with 
the  case  and  personal  knowledge  of  the 
skill  manifested  and  labor  performed  there- 
in by  appellee  entitles  his  testimony  to  great 
weight 

It  is  argued  by  appellant's  counsel  that 
appellee's  connection  with  the  case  of  Joues 
V.  Cardwell  as  an  attorney  for  appellant  did 
not  continue  throughout  the  litigation.  The 
only  support  found  in  the  record  for  this 
contention  Is  that  a  while  before  the  trial 
of  the  case  appellee  went  to  Texas  with  the 
view  of  making  his  home  In  that  state,  but 
after  a  short  stay  he  returned  to  and  estab- 
lished his  residence  In  Breathitt  county  be- 
fore the  submission  and  trial  of  the  case, 
and  at  once  resumed  his  connection  with  the 
same  as  connsel  for  appellant,  which  continued 
until  it  was  finally  disposed  of;  the  testimo- 
ny showing  that  appellant  received  valuable 
assistance  from  him  In  the  trial  of  the  case. 
As  the  amount  recovered  by  appellee  was 
$100  less  than  he  claimed,  and  bis  witnesses 
fixed  the  value  of  his  services  at  $500,  we 
are  Justified  In  assuming  that  the  chancellor 
made  a  reduction  of  $100  In  bis  fee  because 
of  bis  brief  absence  from  the  state,  though 
It  is  not  apparent  from  the  record  that  much 
progress  was  made  in  his  absence  by  other 
connsel  representing  appellant  In  getting  the 
ease  reedy  for  trial.  It  appears  that  attor- 
ney R.  A.  Hurst,  whose  connection  with  the 
<?ase  of  Jones  v.  Cardwell  as  counsel  for  ap- 
pellant began  IS  months  after  that  of  appel- 
Ic«,  received  for  bis  services  one-third  of  the 


land  recovered  by  appellant,  worth  accord- 
ing to  the  evidence  from  $7,000  to  $10,000. 
and  that  he  (Hurst)  compromised  and  settled 
the  fees  claimed  by  Bach,  McGulre,  and  611- 
lum,  paying  each  of  them  out  of  bis  own 
fee  or  means  a  sum  largely  In  excess  of 
that  claimed  by  appellee  -,  and  though  Hurst 
became  leading  counsel  in  the  case  after  his 
employment  by  appellant,  and  appears  to 
have  performed  more  labor  and  rendered 
more  Important  service  therein  than  appellee, 
the  compensation  of  $400  allowed  the  latter 
by  the  chancellor  Is  relatively  much  less  for 
the  services  rendered  than  that  received  by 
Hurst  and  the  other  counsel  mentioned. 

It  is  Insisted  for  appellant  that,  as  ap- 
pellee had  represented  Cardwell  In  the  Jones- 
Cardwell  case  before  rendering  the  services 
for  which  he  asks  a  fee  of  appellant,  he 
should  not  be  allowed  to  recover;  and  the 
ease  of  Asher  v.  Beckner,  41  S.  W.  S3,  19  Ky. 
Law  Rep.  638,  Is  relied  on  to  support  this 
contention.  The  real  contest  In  the  case 
of  Jones  V.  Cardwell  was  between  the  plain- 
tiffs and  appellant,  Patterson,  and  the  title 
of  Cardwell  was  so  manifestly  Inferior  to 
that  of  Patterson  that  there  appears  to  have 
been  no  serious  controversy  between  them 
after  Patterson  became  a  party  to  the  action, 
and  without  his  becoming  a  party  Cardwell 
migbt  have  defeated  a  recovery  of  the  land 
by  Jones,  as  against  bim  (Cardwell),  by 
showing  that  the  title  of  Patterson  to  the 
land  In  controversy  was  superior  to  that  of 
Jones.  Besides,  appellee  does  not  appear 
to  have  done  anything  In  the  case  for  Card- 
well  after  be  began  to  act  as  counsel  therein 
for  appellant,  and  In  the  absence  of  proof 
to  the  contrary  It  is  but  fair  to  presume  that, 
in  quitting  the  service  of  Cardwell  and  enter- 
ing that  of  appellant  in  the  same  case,  ap- 
pellee acted  with  the  consent  of  Cardwell,  or 
that  there  was  no  real  conflict  In  the  case 
between  the  interests  of  Cardwell  and  ap- 
pellant At  any  rate,  Cardwell  does  not 
seem  to  have  a  grievance  against  appellee  on 
account  of  his  representing  appellant  and 
we  take  it  that,  If  any  complaint  had  been 
made  by  him  on  that  score,  appellant  wonld 
have  taken  his  deposition  to  prove  that  fact 
We  do  not  think  the  case  of  Asher  v.  Beckner, 
supra,  Is  an  authority  In  point  Beckner, 
after  acting  as  Asber's  attorney  or  agent 
in  purchasing  certain  lands  for  him,  the 
titles  of  which  he  as  such  attorney  pre- 
viously examined  and  approved,  accepted 
employment  by  Asber's  vendee  to  set  aside 
a  sale  and  conveyance  that  Asher  made  'of 
the  lands  to  the  latter  upon  the  ground  of 
defect  In  title.  In  a  suit  subsequently 
brought  by  Beckner  against  Asher  to  recover 
$18,750  for  services  rendered  In  buying  for 
bIm  the  lands,  this  court  on  appeal  held  in 
substance  that  the  lower  court  should  have 
submitted  to  the  Jury  the  question  whether 
or  not  Beckner  was  guilty  of  bad  faith  or  im- 
proper conduct  toward  Asher  in  disclosing 


to  the  vendee  of  Asher,  and  ut^g  ha  his;  4«- 
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Cense  as  agalbst  Asber,  facts  which  be  (Beck- 
ner)  obtained  as  attorney  or  agent  while  In 
tbe  employment  of  Asher.  Asher's  vendee, 
who  received  the  benefit  of  the  Information 
acquired  by  the  attorney  while  In  Asher's 
employ,  wonld  not  bave  been  heard  to  com- 
plain that  such  information  was  Improperly 
used  In  bis  bebalf.  Sucb  a  complaint  could 
come  only  from  Asber,  the  party  injured. 
In  this  case  Gardwell  is  making  no  com- 
plaint that  appellee  left  bis  service  as  attor- 
ney to  enter  that  of  appellant,  and  tbe  latter, 
having  accepted  his  services  with  knowl- 
edge acquired  from  tbe  record  that  be  had 
acted  as  attorney  for  Cardwell  and  having 
profited  by  bis  services  in  bis  (appellant's) 
behalf,  is  estopped  to  complain  of  that  fact 

BQlng  of  the  opinion  that  the  finding  of 
tbe  chancellor  is  sustained  by  the  weight  of 
tbe  evidence,  tbe  Judgment  is  affirmed. 


GRAVES  V.  CITY  OP  PADUCAH. 
(Court  of  Appeals  of  Kentucky.    Dec.  14,  1905.) 

1.  MUNICIFAI.   COBPOBATIONS-r-HEAI.TH   OBTI- 

CER8 — Compensation— Review  by  Coubt. 
The  annual  salary  fixed  by  a  city  for  its 
health  officer,  under  Ky.  St.  1903,  !8  2050, 
2060,  providing  for  the  appointment  of  health 
officers  for  cities,  who  shall  receive  reasonable 
compensation  for  their  services,  to  be  allowed 
b3r  councils  and  paid  as  other  officers  are  paid, 
will  not  be  interfered  with  by  the  courts,  nnlesa 
unreasonably  small. 

2.  Bake— EviDERCB. 

Where,  in  an  action  by  the  health  officer 
of  a  city  for  compensation  in  addition  to  tbe 
fixed  salary  of  $250  a  year  which  he  bad  re- 
ceived durmg  his  term  of  office,  there  was  no 
evidence  showing  the  rendition  of  extraordinary 
services,  and  tbe  only  testimony  was  that  given 
by  the  health  officer  and  another  physician,  who 
testified  that  the  services  rendered  were  reason- 
ably worth  from  $600  to  $1,200  per  year,  tbe 
court  could  not  declare  that  tbe  annual  salary 
was  unreasonably  small. 

Appeal  from  Clrcnlt  Ooart,  McOracken 
County. 

"Not  to  be  officially  reported." 

Action  by  W.  T.  Graves  against  tbe  city  of 
Paducah.  From  a  judgment  of  dismissal, 
plaintiff  appeals.    Afilrmed. 

W.  V.  Eaton,  for  appellant  James  Camp- 
bell, Jr.,  for  appellee. 

O'BEAR,  J.  Paducab,  to  1891,  when  a 
city  of  tbe  third  class  with  a  population  of 
more  than  10,000,  appointed  a  board  of 
health  as  required  by  tbe  statutes,  who  to 
turn  elected  appellant  health  officer.  Prior 
thereto  the  city,  by  ordinance  duly  passed, 
bad  prescribed  certain  duties.  In  addition  to 
those  fixed  by  statute,  to  be  performed  by  Its 
health  officer,  and  fixed  his  salary  at  $2.50 
I)er  year.  Appellant  held  tbe  office  for  nearly 
four  years  under  bis  appointment  He  took 
It  with  knowledge  of  the  ordinance  fixing  the 
salary.  Monthly  tbe  salary  was  paid  to  him, 
and  be  received  it,  and  receipted  for  It  In  full 
for  hi*  servlceB.    After  bis  term  bad  ended 


and  be  was  no  longer  the  health  officer,  he 
sued  tbe  city  for  a  balance  claimed  to  be  due 
blm,  alleging  bis  official  services  were  reason- 
ably worth  $750  per  annum,  while  be  bad 
been  paid  only  $250  per  annum.  Upon  the 
trial  before  the  circuit  Jndge,  appellant  was 
denied  any  fnrtber  recovery,  and  his  petition 
dismissed. 

His  claim  Is  based  upon  his  consideration 
of  sections  2059  and  2060,  ICy.  St  1903.  Tbe 
latter  section  Is  the  one  relating  to  compensa- 
tion of  tbe  health  officer,  and,  so  far  as  it 
treats  of  that  subject,  reads:  "Physicians 
appointed  as  health  officers  for  cities,  towns 
and  counties  shall  receive  reasonable  com- 
pensation for  their  services,  to  be  allowed  by 
the  cotmdls,  trustees  or  tbe  county  coorts  of 
the  cities,  towns  or  counties,  and  to  be  paid 
as  other  city,  town  or  county  officers  are 
paid."  The  health  officer  la  an  officer  of  the 
dty,  and  must  be  paid  by  It  The  statute 
does  not  fix  tbe  amount  of  bis  compensation, 
further  than  that  it  shall  be  reasonable,  and 
be  allowed  and  paid  as  other  city  officers'  sal- 
aries are  paid.  Porhaps  no  other  officer  of 
tbe  city  renders  services  of  such  flnctuating 
and  uncertain  value  as  does  Its  health  officer. 
Absence  of  epidemics  and  a  general  disposi- 
tion on  the  part  of  the  population  to  cleanli- 
ness of  their  premises  would  relieve  this 
officer  of  tbe  necessity  for  rendering  any 
services,  other  than  perfunctory.  In  that 
event  bis  compensation  would  doubtless  be 
but  little.  On  tbe  other  band,  where  there 
occur  epidemics  of  contagious  diseases,  re- 
quiring tbe  health  officer's  services  to  a 
considerable  extent  bis  compensation  wonld 
be  Increased  In  proportion.  It  would  be  dif- 
ficult. If  not  impossible,  to  show  In  advance 
just  what  such  services  might  be  worth.  If 
tbe  municipality  charged  with  their  payment 
fixes  In  advance  a  schedule  of  fees,  as  It 
should,  or  even  fixes  a  sum  per  annum  Mrfaicfa 
would  seem  to  cover  tbe  ordinary  s«rvlces 
rendered  or  required  to  be  rendered  by  the 
health  officer,  unless  it  could  then  be  shown 
that  tbe  allowance  or  salary  so  fixed  Is  un- 
reasonably small,  it  ought  not  to  be  inter- 
fered with,  especially  after  the  officer  has 
accepted  It  throughout  tbe  term  as  payment 

In  Taylor  v.  Adair  County,  84  S.  W.  299, 
27  Ky.  Law  Rep.  36,  this  question  arose.  In 
that  case  the  fiscal  court  had  provided  a 
salary  of  $40  per  annum  to  the  health  officer 
of  tbe  county.  We  held  that  such  a  sum  was 
Inadequate  and  unreasonably  small  for  tbe 
services  rendered  in  that  case.  While  It  was 
there  said  that  the  fiscal  court  could  not  to 
advance  fix  the  salary  of  the  health  ofBcer, 
the  expression  was  meant  to  convey  the  Idea 
that  generally  It  wonld  be  impracticable  to 
attempt  to  do  so,  rather  than  there  was  want 
of  legal  authority  so  to  do.  On  the  contrary. 
It  was  conceded  that  the  power  to  fix  tte  sal- 
ary to  advance  not  tmly  existed,  but  that  it 
was  expedient  that  It  be  exercised  tn  some 
just  form.  In  the  ease  at  bar  no  extra- 
ordtoary  serrloes  were  ^own.    The  only  evi* 
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dence  beard  was  that  of  appellant  and  an- 
other physician,  who  testified  that  the 
services  required  to  be  rendered  in  fllliug  that 
oBice  In  Paducah  were  reasonably  worth  from 
$G00  to  |1,200  a  year,  or,  as  one  of  them 
expressed  it,  "all  that  could  be  got  for  it" 
The  city  council,  not  the  witnesses,  are 
directed  to  fix  the  reasonable  compensation 
for  the  services  rendered.  Before  an  allow- 
ance for  such  services,  or  the  fixing  of  a  sal- 
ary for  that  ofilce,  not  unreasonably  small  on 
its  face,  will  be  set  aside,  it  must  clearly  ap- 
pear that  the  allowance  or  salary  is  unreason- 
able and  inadequate.  Not  by  a  mere  pre- 
ponderance of  testimony  from  those  in  the 
profession  as  to  what  is  customarily  charged 
for  snch  services  by  physicians,  but  from  all 
the  circumstances  and  evidence,  it  should  ap- 
pear that  there  has  been  a  palpable  abuse  of 
discretion,  amounting  to  injustice,  by  the 
board  or  tribunal  vested  with  the  duty  and 
power  of  fixing  the  compensation.  That  does 
not  appear  in  this  case.  We  conclude  the 
circuit  court  was  not  In  error  In  dlamisslng 
the  petitions. 

Judgments  are  each  afilrmed. 


LOUISVILLB  ft  N.  R.  CO.  ▼.  HELM. 
(Court  of  Appeals  of  Kentneky.   Dec.  16. 1905.) 

1.  Masteb  Ain>  Sebvant — Injubt  to  SKOTioir 
Baitd — NEauoEiTCK  OF  Section  Boss. 

A  section  hand  was  injured  in  a  collision 
between  a  hand  car  and  a  freight  train.  The 
section  boos  took  the  hands  ont  on  the  time  ot 
the  freight  train,  knowing  with  reasonable  cer- 
taiDty  that  the  train  would  be  met  Held  to 
antborize  a  finding  that  the  hand's  injury  was 
doe  to  the  gross  negligence  of  the  section  boss, 
anthorlsing  a  recovery  from  the  railroad  com- 
pany, though  be  ordered  the  men  to  jump  when 
the  train  was  about  to  strike  the  car. 

2.  Sake — Contbibtttobt  Neouoewck. 

A  section  band  was  injured  in  a  collision 
between  a  hand  car  and  a  freight  train.  Said 
hand  was  working  the  lever  on  the  car  with  his 
back  to  the  approaching  train,  and  did  not  know 
of  its  presence  until  it  was  In  the  act  of  coUid- 
ini;  with  the  car.  The  section  l>08s  took  the 
section  hands  oat  on  the  car.  Held,  that  the 
section  tiand  was  not  guilty  of  contributory 
negligence,   precluding  a  recovery. 

3.  Same— DuTT  op  Section  Bobs  in  Caking 
roB  Section  Men. 

It  is  the  dnty  of  the  section  boss  not  to  go 
on  the  track  with  hand  cars  and  section  lianas 
in  the  face  of  the  danger  of  meeting  a  train  at  a 
place  where  it  cannot  be  seen  approaching  until 
abont  to  strike  the  cars,  or,  if  he  does  so,  he 
most  stop  and  remove  the  cars,  or  send  a  mg- 
man  ahead  l)efoie  entering  snch  place. 

4.  Appeai< — Vbsdict  on  Contlictino  Evidbnoi 

CONCI,TrSIVENESS. 

A  verdict  on  conflicting  evidence,  supported 
by  some  evidence,  is  conclusive  on  appeu. 

5.  COtTBTS — JUBIBDICnON — ISSTTK     OF     FAOI — 

Question  fob  Jttbt. 

Where  a  plea  to  the  jurisdiction  of  the  court 
depends  on  a  question  of  the  residence  of  one 
of  the  parties,  and  the  evidence  is  conflicting,  the 
qnestion  is  properly  left  to  the  jury. 

6.  Reuase  —   Repudiation  —  Tbhdeb  or 
Amount  Received. 

In  an  action  against  a  railway  company  for 
Injuries  to  an  employ^,  the  employ^  repudiated 
a  settlement  on  the  ground  of  fraud,  and  showed 


that  he  had  tendered  the  amount  received  under 
the  settlement  to  an  agent  in  charge  of  the  com- 
pany's station  and  office  at  a  certain  city,  which 
was  the  principal  office  in  the  county  in  which 
the  employ^  resided  and  the  one  nearest  to  the 
county  seat.  No  superior  officer  of  the  company 
resided  in  the  county.  The  agent  received  fbr 
the  company  all  moneys  paid  It  for  trans- 
portation of  freight  and  passengers  to  and  from 
the  city,  and  no  proof  was  made  that  it  liad  any 
other  agent  in  the  county  empowered  to  receive 
money  dne  It  Beld,  that  the  agent  was  one  to 
whom  the  employ^  might  make  ue  tender. 
7.  Sami! — Amount  of  Tendeb. 

A  tender  by  an  employfi,  who  repudiates  a 
settlement  for  injuries  because  the  same  was 
procured  by  the  employer's  fraud,  Is  sufficient  in 
amount  when  the  amount  received  under  the 
settlement  is  tendered,  and  interest  from  the 
time  the  same  was  received  until  the  tender  is 
made  need  not  be  included. 
&  Same. 

An  employer  took  his  injured  employ^  to  a 
hospital.  The  employ^  did  not  ask  of  the  em- 
ployer the  board  and  nursing  furnished  him  at 
the  hospital,  was  not  consulted  aliout  it  and 
was  powerless  to  prevent  It.  The  employ^  set- 
tled for  his  injuries  and  received  a  sum  then- 
under.  Beld,  that  the  employ^  on  repudiating 
the  settlement  was  not  required  to  tender  to  the 
employer  the  amonnt  expended  by  it  on  his  ac- 
count during  his  stay  at  the  hospitaL 
9l  Same — Considebation  itm  Releasb. 

An  employ^  released  his  claim  for  injurfes 
by  executing  an  instrument  reciting  he  had  re- 
ceived a  specified  sum  In  settlement  of  his  claim 
on  account  of  the  injuries  and  signed  a  recei^ 
acknowledging  the  payment  thereof.  Held,  that 
the  consideration  for  the  settlement  did  not  In- 
clude expenses  Incurred  bv  the  employer  in  main- 
taining the  employ^  at  a  nospital. 

10.  Same — Consideration — EJvidence. 

Where,  in  an  action  for  injuries  received  hy 
an  employ^,  the  employ^  repudiated  a  release  Of 
ills  claim  in  consideration  of  his  receiving  a 
specified  sum,  and  the  employer  did  not  ask  uat 
it  should  lie  reformed,  so  as  to  include  as  a  con- 
sideration for  the  release  expenses  incurred  by 
the  employer  in  maintaining  the  employ^  at  a 
hospital,  the  court  erred  in  permitting  the  em- 

filoyer  to  give  In  evidence  the  cost  to  it  for  nnrsr 
ng  the  employ^,  and  in  charging  the  jn^  that 
they  should  consider  the  same  as  entering  into 
the  contract  between  the  parties. 

11.  APPEAIi — Habmless  Ebbob. 

Errors  beneficial  to  the  defeated  party  and 
prejudicial  to  the  successful  party  do  not  au- 
thorize a  reversal  on  the  appeal  of  the  defeated 
party. 

12.  Release  —  Fraud  —  E^tidence  —  Sum- 

CIENCT. 

On  the  issue  whether  a  release  executed. by 
an  employ^,  whereby  he  released  all  claims  for 
injuries,  was  procured  by  the  fraud  of  the  em- 
ployer, examined,  and  held  to  support  a  finding 
tliat  the  release  was  fraudulently  procured,  so 
that  it  did  not  prevent  the  employ^  from  main- 
taining an  action  for  the  injury. 
18.  New  Tbiazi — Vebdiot  aoaenbt  Wkioht  or 

SjTIDENCE. 

That  a  verdict  is  not  in  accord  with  the 
testimony  of  a  majority  of  the  witnesses  furnish- 
es no  reason  for  the  trial  court  to  set  it  aside. 
14.  Release — Fbaud — Ratification. 

An  employ^  executed  a  release  of  his  claim 
for  Injuries,  and  spent  less   than  $S0  of   tiie 

f400  received  In  settlement  As  soon  as  he 
iscovered  the  amount  that  had  been  paid  him, 
he  took  legal  advice  as  to  his  rights,  and  on  in- 
stituting suit  he  tendered  to  the  employer  S400. 
Beld,  that  the  expenditure  of  less  than  $50  did 
not  amount  to  a  ratification  of  the  settlement, 
so  as  to  prevent  the  repudiation  thereof  on  the 
ground  that  the  same  ma  obtained  by  traiid. 
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15.  Sauk — Cancellation — ^Return    of   Con- 
sideration— Tender — SumciENCT. 

An  employ^  repudiating  a  release  of  hia 
claim  for  injuries  on  the  ground  that  the  same 
was  procured  by  fraud,  is  not  bound  to  offer  to 
re^y  the  employer  the  identical  money  paid 
for  ue  release. 

16.  Dauaqes — Personal  Injury — Excessivb 

DAItCAOES. 

A  verdict  of  $5,000  for  the  loss  of  a  leg  and 
the  physical  and  mental  suffering  attending  its 
fracture  and  amputation  is  not  excessive. 

Appeal  from  Circuit  Court,  Boyle  County. 

"To  be  officially  reported." 

Action  by  Wilson  Helm  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 

Benjamin  D.  Warfleld  and  C.  R.  McDowell, 
for  appellant  Robt.  Harding,  E.  V.  Puryear, 
Rawllngs  &  Vorls,  and  Greene  &  Van  Winkle, 
for  appellee. 

SETTLE,  J.  The  appellee,  Wilson  Helm, 
while  serving  the  appellant,  Louisville  & 
Nashville  Railroad  Company,  as  a  section 
hand,  was  injured  in  a  collision  between  a 
hand  car  upon  which  he  and  some  of  his  fel- 
low servants  were  riding  and  one  of  appel- 
lant's freight  trains.  The  injuries  sustained 
by  appellee  were  a  fracture  of  one  leg  and 
other  wounds  mpon  different  parts  of  the 
body,  the  fracture  of  the  leg  resulting  In  its 
amputation.  For  the  Injuries  thus  sustained 
he  Instituted  this  action  against  appellant  in 
the  Boyle  circuit  court,  laying  his  damages  at 
$10,000,  and  charging  In  the  petition  that  his 
injuries  were  caused  by  the  gross  negligence 
of  appellant  In  requiring  him  to  be  and  re- 
main on  the  hand  car  at  the  time  of  the  col- 
lision, In  falling  to  give  him  timely  warning 
of  the  approach  of  the  train,  and  In  permit- 
ting the  hand  car  to  remain  on  the  track  and 
in  the  way  thereof. 

At  the  appearance  term  of  the  Boyle  cir- 
cuit court  appellant  filed  a  special  demiurrer 
to  the  Jtirisdictlon  of  the  court,  entered  a  mo- 
tion to  quash  the  summons,  and  also  filed  a 
plea  In  abatement,  wherein  it  was  alleged 
that  the  Boyle  circuit  court  had  not  Juris- 
diction of  the  case,  because  appellee  was  in- 
jured in  Harrison  county,  and  that  he  was 
not,  when  injured,  or  when  the  action  was 
instituted,  or  at  any  time  theretofore,  a  resi- 
dent of  Boyle  county,  but  is  and  was  a  resi- 
dent of  Lincoln  county,  and,  further,  that  ap- 
pellant's station  agent  at  Junction  City, 
Boyle  county,  on  whom  the  summons  Issued 
in  the  case  was  served,  was  not  the  officer  or 
agent  of  appellant  required  by  law  to  be  serv- 
ed with  summons.  Appellee  filed  a  reply  to 
the  plea  in  abatement,  traversing  Its  aver- 
ments, and  later  filed  an  amended  petition, 
in  which  It  was  alleged  that  he  was  a  citizen 
and  resident  of  Boyle  cotmty  at  the  time  of 
the  action.  Appellant  filed  answer  to  the 
amended  petition,  containing  a  denial  of  the 
nllegatlons  thereof,  and  averring  that  appel- 
lee was  only  a  pretended  resident  of  Boyle 


county  at  the  time  of  the  Institution  of  the 
action,  and  that  his  pretense  of  being  a  resi- 
dent of  that  county  was  resorted  to  for  the 
fraudulent  purpose  of  giving  the  circuit  court 
of  that  county  jurisdiction  of  the  case.  The 
affirmative  matter  of  the  answer  to  the 
amended  petition  was  controverted  by  reply. 

Without  waiving  its  objection  to  Jurisdic- 
tion, appellant  then  filed  answer.  Interposing 
the  following  grounds  of  defense  to  the  ac- 
tion on  the  merits:  (1)  A  renewal  of  the 
former  plea  In  abatement  (2)  A  traverse 
of  the  averments  of  the  petition.  (3)  That 
appellee  was  guilty  of  contributory  negli- 
gence, but  for  which  he  would  not  have  been 
Injured.  (4)  That  after  appellee  was  In- 
jured he  compromised  and  settled  with  appel- 
lant his  claim  for  all  damages  resulting  from 
his  Injuries,  and  released  it  from  all  liability 
by  reason  thereof,  in  consideration  of  $400, 
which  it  paid  him  in  cash,  and  its  nnder- 
taking  to  continue  to  furnish  him,  as  It  had 
done  from  the  time  he  was  Injured,  necessary 
hospital  board,  nursing,  medicine,  and  medic- 
al attention  at  the  Covington  Hospital,  in 
the  city  of  Covington,  and,  as  soon  as  he  was 
discharged  by  the  physician  in  control  of  the 
hospital,  to  furnish  him  transportation  from 
the  city  of  Covington  to  Stanford,  Lincoln 
county,  Ky.  (5)  That  appellant  did.  pur- 
suant to  its  agreement  and  settlement  with 
appellee,  maintain  him  at  the  Covington  Hos- 
pital from  April  24,  1002,  until  be  was  dis- 
charged, June,  1002,  by  the  physician  In  con- 
trol of  that  Institution,  pay  all  bills  for  his 
hospital  board,  nursing,  surgical  attention, 
medicine,  etc.,  and,  when  he  was  discharged, 
furnished  him  transportation  from  Covington 
to  Stanford,  all  at  a  cost  to  appellant  of 
about  $136.40. 

Appellee  by  reply  denied  all  the  affirmatlTe 
matter  of  the  answer,  and  averred  In  sub- 
stance that  the  alleged  compromise  and  set- 
tlement of  his  claim  for  damages  against  ap- 
pellant was  fraudulently  brought  about  and 
procured  by  appellant  through  its  agents  and 
servants,  at  a  time  when  he  was  sick  from  his 
Injuries  and  mentally  unable  to  understand 
the  transaction,  or  to  contract  or  be  contracted 
with;  that  appellant's  agents.  Intending  to 
overreach  and  defraud  him,  and  knowing  that 
he  could  not  read  or  write,  and  that  he  did 
not  understand  the  transaction,  fraudulently 
procured  his  signature  or  mark  to  a  writing 
which  purports  to  be  a  settlement  of  his  claim 
for  damages  against  appellant  at  the  inade- 
quate sum  of  $400;  that  he  was  not  at  the 
time  the  $400  was  paid  by  appellant  mental- 
ly capable  of  receiving  it,  or  of  knowing  the 
amount  thereof,  and  that  appellant  knowing 
his  Inability  to  do  so,  had  an  employe  In  the 
hospital  to  take  charge  of  It  who  gave  It  to 
him  when  be  left  the  hospital,  and  he  accept- 
ed it,  thinking  it  was  $1,500,  "and  part  pay- 
ment of  a  proposed  payment  of  plalntttTs 
claim  by  the  defendant"  and  when,  later,  he 
discovered  It  was  only  $400,  offered  to  return 
It  to  appellant,  and  made  a  tender  of  It  to 
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appellant  throngh  Its  proper  agent  before  In- 
stituting this  action,  but  the  agent  refused 
to  accept  It 

There  were  other  pleadings,  responsive  and 
by  way  of  amendment,  filed  by  both  appel- 
lant and  appellee;  but  we  deem  It  unneces- 
sary to  call  attention  to  them,  as  what  we 
have  said  about  those  mentioned  will  suffi- 
ciently indicate  the  issues  involyed.  After 
the  issues  were  formed,  appellant  entered  a 
motion  to  the  effect  that  the  lower  court  bear 
proof  and  determine  whether  or  not  it  had  ju- 
risdiction of  the  case  before-  undertaking  a 
trial  on  the  merits,  and  also  entered  a  mo- 
tion to  dismiss  the  action  for  the  want  of 
Jurisdiction ;  but  both  motions  were  oyerrul- 
ed  by  the  court,  as  were  the  donurrer  to  ju- 
risdiction and  the  motion  to  quash  summons, 
to  all  of  which  appellant  excepted  at  the  time. 
On  the  trial  the  jury  returned  a  Terdlct  in  be- 
half of  appellee  for  $5,466,  with  a  credit  of 
$4.56.  leaving  a  net  sum  of  $5,000;  and  for 
this  amount  the  court  entered  a  judgment  In 
appellee's  favor.  Appellant  after  the  re- 
turn of  the  verdict  and  before  judgment  was 
entered  thereon,  moved  the  court  for  a  judg- 
ment non  obstante  veredicto,  which  motion 
was  overruled.  Thereupon  it  filed  motion 
and  grounds  for  a  new  trial,  which  the  court 
also  overruled. 

Tlie  evidence  as  to  the  manner  in  which  ap- 
pellee received  his  injuries  manifests  the 
following  facts:  That  appellee  and  other 
servants  of  appellant.  In  obedience  to  the  or- 
ders of  its  section  boss,  got  npon  two  of  its 
band  cars,  to  be  carried,  as  was  the  custom, 
to  their  place  of  work,  which  was  a  point 
north  of  Boyd's  Station.  There  were  20  of 
the  section  hands,  and  two  baud  cars  were  re- 
quired to  carry  all  of  them  to  their  work. 
In  proceeding  to  the  place  of  work  one  of  the 
band  cars  followed  immediately  behind  the 
other.  The  section  boss  was  on  the  front  and 
appellee  on  the  rear  car,  engaged  in  working 
one  of  the  levers  by  which  it  was  propelled ; 
bis  back  being  toward  the  front  car.  After 
going  a  short  distance  and  reaching  the  mid- 
dle of  a  deep  cut  a  freight  train  coming  around 
a  curve  from  the  opposite  direction  to  that  In 
which  the  hand  cars  were  going,  ran  into 
and  collided  with  the  hand  cars.  The  section 
bands,  including  appellee,  jumped  to  the 
ground  in  trying  to  escape;  but  aja  the  lat- 
ter reached  the  ground  one  of  the  band  cars 
was  knodced  by  the  freight  train  against 
him  with  such  force  as  to  break  bis  right  leg 
and  otherwise  injure  him.  As,  according  to 
the  evidence,  the  section  boss  took  the  bands 
out  on  the  time  of  the  freight  train  with 
which  they  collided,  knowing  with  reasonable 
certainty  that  they  would  be  met  by  the  train, 
the  jury  were  authorized  to  find  that  he  was 
guilty  of  gross  negligence  which  caused  ap- 
pellee's injuries.  It  is  true  there  was  some 
testimony  to  the  effect  that  he  ordered  the 
men  to  jump  for  their  Uvea  when  he  saw  the 
freight  train ;  but  aa  the  train  could  not  be 
seen  until  it  was  about  to  strike  the  band 
cars,  the  warning  came  too  late  for  appel- 


lee's safety.  He  was  then  working  the  lever 
with  his  back  to  the  train,  and  did  not  hear 
or  know  of  its  presence  until  it  was  in  the  act 
of  colliding  with  the  hand  car.  Consequent- 
ly there  was  no  contributory  negligence  on 
his  part  In  the  matter  of  receiving  his  inju- 
ries. It  was  the  duty  of  the  section  boss  not 
to  go  on  the  track  with  the  hand  cars  and  sec- 
tion hands  in  the  face  of  such  a  danger,  or. 
If  he  did  so,  to  stop  and  remove  the  oars  from 
the  track  or  send  a  flagman  abend  before 
entering  the  cut,  from  which  the  approachinp 
train  could  not  be  seen. 

Appellant's  main  contention  is  that  the 
lower  court  should  have  sustained  its  demur- 
rer to  jurisdiction  or  Its  plea  in  abatement 
The  question  of  jurisdiction  depended  upon 
whether  appellee  was  a  bona  fide  resident  of 
Boyle  county  at  the  time  of  the  institution 
of  the  action.  The  testimony  of  appellant 
conduced  to  prove  that  he  was  not  Upon 
the  other  hand,  appellee  testified  positively 
that  be  was,  In  which  he  was  in  some  sort 
corroborated  by  other  witnesses.  So  that 
while  there  was  a  sharp  conflict  In  the  evi- 
dence on  this  point,  the  question  was  one  of 
fact,  which  was  determined  In  appellee's 
favor,  and,  being  supported  by  some  evidence, 
we  cannot  say  that  the  finding  was  unauthor- 
ized. Nor  do  we  think  the  leaving  of  this 
Issue  of  fact  to  the  jury  was  prejudicial  er- 
ror. While  a  plea  to  jurisdiction  is  most 
generally  determined  by  the  court  where  it 
depends,  as  in  this  case,  upon  a  question  of 
residence,  we  think  it  may  be  left  by  the 
court  to  the  decision  of  a  jury,  under  proper 
instructions,  like  any  other  issue  of  fact 
Therefore  the  court  did  not  err  in  overruling 
the  demurrer  to  Jurisdiction,  or  In  refusing 
to  sustain  the  plea  In  abatement 

It  is  also  insisted  for  appellant  that  the 
tender  made  by  appellee  before  suit  was  in- 
valid, first,  because  It  was  not  made  to  an 
agent  of  appellant  authorized  to  accept  it; 
second,  because  the  sum  tendered  was  not 
sufficient  in  amoimt  As  to  the  first  propo- 
sition it  is  enough  to  say  that  the  person  to 
whom  the  tender  was  made  was  at  the  time 
an  agent  of  appellant  and  in  charge  of  its 
railroad  station  and  office  at  Junction  City, 
which  is  its  principal  station  and  office  in 
Boyle  county,  and  the  one  nearest  Danville, 
the  county  seat  It  Is  admitted  that  no  exec- 
utive or  superior  officer  of  appellant  resides 
In  or  has  an  office  in  Boyle  county.  We 
think  It  safe,  therefore,  to  assume  that  the 
agent  in  charge  of  appellant's  principal  rail- 
road office  and  station  In  Boyle  county  is 
Its  chief  officer  or  agent  in  that  county,  and  It 
Is  not  denied  that  he  Is  the  agent  of  appellant 
upon  whom  summonses  that  Issue  from  the 
Boyle  circuit  court  in  actions  against  It  are 
accustomed  to  be  served.  It  was  also  in- 
proof  that  this  agent  receives  for  appellant 
all  moneys  that  are  paid  it  for  the  trans- 
portation of  freight  and  passengers  to  and 
from  Junction  City  over  its  railroad,  and  no 
proof  waa  made  for  appellant  that  it  bad  any 
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Other  agent  In  Boyle  county  to  receive  money 
dne  It  or  to  whom  Its  rales  of  buBlneea  re- 
quired money  to  be  paid.  In  view  of  the 
foregoing  facts,  we  are  of  opinion  tliat  the 
Junction  City  agent  of  appellant  was  the 
one  to  whom  appellee  liad  a  right  to  make  the 
tender  relied  on. 

This  being  determined,  the  next  inqiiiry  is, 
was  the  sum  tendered  sufficient  in  amount? 
The  amount  paid  appellee  by  appellant  in  the 
alleged  compromise  and  settlement  of  bis 
claim  of  damages  was  $400,  and  this  was  the 
amount  he  tendered  to  appellant's  agent  be- 
fore the  Institution  of  the  action.  It  is, 
however,  claimed  by  appellant  that,  In  order 
to  make  the  tender  a  valid  one,  appellee 
should  have  Included  in  the  amount  tender- 
ed interest  on  the  ^00  for  the  time  in- 
tervening between  the  date  of  the  alleged 
settlement  and  the  date  of  the  tender,  and 
also  the  expenses  incurred  by  appellant  o^hls 
account  for  hospital  board,  nursing,  medi- 
cines, surgeons'  bills,  etc.  We  are  unable 
to  accept  this  view  of  the  matter.  If,  as 
claimed  by  appellee,  the  compromise  and 
settlement  of  his  claim  against  appellant 
was  fraudulently  effected  by  its  agent  at  a 
time  when  he  by  reason  of  his  wounds  was 
mentally  incapable  of  imderstandlng  the 
transaction,  the  payment  to  him  of  the  $400 
was  but  a  part  of  the  means  used  to  accomplish 
the  fraud;  and,  this  being  true,  appellant 
cannot  Insist  upon  compensation  by  way  of 
interest  for  the  time  it  was  deprived  of  the 
use  of  the  $400,  and,  if  permitted  to  do  so, 
would  profit  by  its  own  fraud.  The  law 
will  not  allow  a  premium  upon  fraud,  or  re- 
ward wrongdoing.  Besides,  If  appellee's 
contention  that  he  was  defrauded  in  the  com- 
promise be  sound,  while  be  was  enjoying  the 
use  of  the  $400,  appellant  was  retaining  the 
much  larger  sum  of  which  appellee  was  de- 
prived by  the  fraudulent  compromise. 

Obviously  there  was  no  reason  why  ap< 
pellee  should  have  tendered  appellant  the 
amount  expended  by  it  on  his  account  dur- 
ing his  stay  at  the  hospital,  for  he  was  taken 
there  and  provided  for  because  he  was  a  serv- 
ant of  appellant  and  was  injured  while 
In  Its  service.  He  did  not  ask  of  appellant 
the  board,  nursing,  and  care  furnished  him, 
was  not  consulted  about  It,  and  was  power- 
less to  prevent  it.  Unless  we  assume  that 
appellant's  only  purpose  in  thus  caring  for 
him  was  to  procure  the  compromise  which 
it  claims  followed  his  removal  to  the  hospi- 
tal, we  must  conclude  that  what  it  did  for 
appellee  was  done  without  expectation  of 
reward;  and,  without  regard  to  the  allegtid 
compromise,  we  further  conclude  that,  if 
appellee  had  not  asserted  a  claim  for  dam- 
ages on  account  of  his  injuries,  appellant 
would  have  made  no  claim  against  him  for 
the  expense  It  incurred  on  his  account.  The 
tender  made  by  appellee  before  suit  was 
renewed  during  the  trial,  and  in  the  verdict 
returned  by  the  jury  appellant  was  allowed 
a    credit    for    the    $400,    constituting    the 


amount  originally  tendered,  with  Interest 
thereon,  amounting  to  the  farther  sum  of 
$56. 

Appellee's  removal  to  the  Clovlngtoii  Hos- 
pital occurred  April  24,  1902,  the  same  day 
his  Injuries  were  received.  About  two 
weeks  later  his  leg  was  amputated,  end  tbe 
writing  evidencing  the  alleged  compromise 
and  settlement  of  his  claim  for  damages 
bears  date  June  8,  1902.  The  writing  is  In 
words  and  figures  as  follows: 

"Louisville  and  Nashville  Railroad  Co.,  to 
Wiliam  Hellem  (Col.).  Address:  Coving- 
ton, Kentucky.  190-  June  3rd,  1902.  Re- 
ceived of  tbe  LoolsvlUe  and  Nashville  Railroad 
Company  four  hundred  dollars  ($400.00)  in 
full  compromise,  settlement,  and  adjustment 
of  all  claims  and  demands  of  every  character 
whatsoever  which  I  have  against  the  said 
company,  its  officers,  agents,  and  employte, 
on  account  of  the  injury  to  my  person  and 
loss  and  damage  to  property  in  collision  be- 
tween a  freight  train  of  said  company  and 
a  hand  car  near  Boyd  Station,  Harrison  coun- 
ty, Kentucky,  on  the  24th  day  of  April,  19p2, 
and  every  other  account  whatsoever.    Wll- 

hU 

Uam     X     Hellem.     Witnesses:     Harry  F. 

mark 
Donnelly.    John  J.   Fisher.    J.  J.   Donahue. 

"Extensions  and  additions  verified  in  of- 
fice of  auditor  of  disbursement  by  A.  E. 
Riely. 

"Correct  Approved:  J.  J.  Donahue.  (L.A.) 

"Approve  for  adjustment:  Chas.  Hayden, 
Comptroller. 

"Audited:  H.  W.  Bruce,  General  Counsel. 
B.  D.  Warfleld,  District  Attorney,  Registered 
Law  Dept.,  Louisville.  R.  B.  Lawell,  Audi- 
tor of  Disbursements. 

"Received   foor   hundred   ••Ad*    dollars. 

hti 
William     X     Hellem.     Date:     190-.     Wit- 
mark 
nesses:    Harry  F.  Donnelly.    John  3.  Fisher. 
J.  J.  Donahue." 

It  will  be  observed  that  the  writing  Bttpra 
does  not  express  a  part  of  tbe  consldenitioa 
alleged  in  appellant's  answer  as  a  feature  of 
the  contract  between  tbe  parties,  yls.,  tbat. 
In  addition  to  tbe  $400  paid  appellee,  ap- 
pellant was  to  pay  his  board,  soi^ca]  bills, 
and  for  nursing  famished  him  during  his 
stay  in  the  hospital,  and  to  fumiab  blm. 
upon  bis  discharge  from  the  hospital,  trans- 
portation from  Covington  to  Stanford.  Nor 
does  the  answer  allege  a  mistake  In  tiw 
writing  whereby  this  important  feature  of 
tbe  alleged  contract  was  omitted  therefrom. 
This  being  true,  the  lower  court  should  not 
have  allowed  appellant  to  introduce  evi- 
dence as  to  the  value  to  appellee,  or  cost  to 
it,  of  the  t>0Brd,  nursing,  surgical  bills,  tran»- 
portaOon,  etc.,  set  forth  in  its  answer.  Nor 
should  the  Jury  have  been  Instructed  to  con- 
sider, on  any  aspect  of  the  case,  these  Items 
as  entering  Into  the  contract  between  tlte 
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partlea,  If  tbere  was  a  contract  made  be- 
tween them.  Bnt,  as  these  errors  of  the 
court  were  beneficial  to  appellant  and  pre]- 
Qdldal  to  appellee,  they  will  not  authorize 
a  reversal. 

The  only  consideration  expressed  In  the 
writing  Is  the  ^400,  payment  of  which  is  ac- 
knowledged therein.  The  contention  of  ap- 
pellee  is  that  his  signature  to  the  writing  In 
question  was  procured  by  fraud  on  the  part 
of  appellant's  agents,  that  he  can  neither 
read  or  write  or  count  money,  and  that  at 
the  time  of  the  alleged  compromise  of  his 
claim  and  the  execution  of  the  writing  he 
was,  by  reason  of  his  wounds  and  Illness, 
mentally  Incapable  of  making  a  contract,  or 
of  understanding  the  transaction.  His  con- 
tention was  supported  by  no  witness  other 
than  himself,  but  his  testimony  was  positive 
and  to  the  effect  that  he  made  no  such  settle- 
ment as  claimed  by  appellant.  He  admitted 
that  appellant's  agent,  Donahue,  beginning 
on  the  day  after  appellee  reached  the  hos- 
pital, repeatedly  urged  him  to  settle,  and 
offered  him  $300,  and  then  WOO,  which  he 
refused;  that  Donahue  then  asked  "what 
would  suit  him,"  to  which  appellee  replied 
be  would  settle  for  "$1,500,  a  cork  leg,  and 
a  life  Job";  and  Donahue  then  said  to  him, 
"Have  that  leg  taken  oft,  and  when  I  come 
back  I  will  make  It  all  right,  and  you  will 
get  better."  According  to  the  testimony 
of  appellee,  no  further  effort  was  made  by 
Donahue  to  settle  with  him.  and  when  the 
paper  relied  on  by  appellant  as  evidencing 
the  settlement  was  signed  by  him,  by  making 
his  mark,  he  did  not  know  anything  that  was 
going  on  around  him.  He  further  testifies 
that  when  the  $400  was  handed  him,  upon 
his  leaving  the  hospital,  by  an  employ^  there- 
of, who  seems  to  have  had  charge  of  It, 
be  took  It,  thinking  It  was  the  $1,600,  or  a 
part  thereof,  that  he  had  offered  to  ac- 
cept of  Donahue,  and  that  he  did  not  then 
count  the  money,  nor  could  he  have  done  so. 
Upon  the  other  hand,  five  witnesses  besides 
Donahue,  Introduced  by  appellant,  testified 
that  at  the  time  the  paper  was  executed 
the  $400  was  paid  to  and  accepted  by  appellee, 
and  then  taken  for  safe-keeping  by  a  nurse 
of  the  hospital;  that  appellee  then  knew 
what  was  being  done;  that  the  writing  to 
which  he  made  his  mark  was  read  In  his 
bearing  and  explained  to  him;  and  that  he, 
without  apparent  reluctance,  accepted  the 
terms  of  the  settlement  as  therein  expressed. 

The  Jury,  as  shown  by  their  verdict,  ac- 
cepted appellee's  testimony,  rather  than  that 
of  appellant's  witnesses,  and  in  doing  so, 
no  doubt,  took  Into  consideration  the  circum- 
stances surrounding  the  parties  and  the 
transactions  between  them.  The  one  party 
being  an  Ignorant  and  probably  unsuspect- 
ing negro,  confined  to  his  bed  with  a  wound- 
ed leg,  having  neither  relation,  friend,  or 
counsel  near  to  advise  him  of  his  rights  or 
caution  him  against  Imposition;  the  other 
represented  by  a  shrewd  and  zealous  agent, 


ready  to  do  what  he  could  to  advance  the 
Interests  of  his  employer.  This  Inequality 
of  the  parties,  the  gross  Inadequacy  of  the 
sum  paid  In  settlement,  the  helplessness  of 
appellee,  his  Inability  to  resist  Importunity, 
and  the  persistency  and  haste  with  which 
appellant's  agent  forced  the  settlement  upon 
him,  were  all  circumstances  that  doubtless 
had  great  weight  with  the  jury.  At  any 
rate,  they  were  the  triors  of  the  Issues  of 
fact  submitted  to  them  by  the  court's  In- 
structions, and  the  fact  that  their  verdict 
may  not  be  In  accord  with  the  testimony  of 
a  majority  of  the  witnesses  furnished  to  the 
trial  court  no  reason  for  setting  It  aside.  It 
cannot  properly  be  claimed  that  mere  nu- 
merical superiority  of  witnesses  on  one  side 
constitutes  preponderance  of  proof.  Nor  can 
the  verdict  be  set  aside  as  not  being  sustain- 
ed by  the  evidence. 

It  is  argued  for  appellant  that  appellee,  by 
expending  some  of  the  money  received  by 
him  In  the  alleged  settlement  of  June  S, 
1902,  ratified  that  settlement  and  was  there- 
by estopped  to  assail  It  upon  the  ground  of 
fraud  or  otherwise.  The  cases  of  L.  &  N.  R. 
R.  Co.  V.  McElroy,  100  Ky.  153,  37  &  W.  844, 
and  L.  &  N.  R.  R.  Co.  v.  Carter,  66  a  W.  508, 
23  Ky.  Law  Rep.  2017  are  cited  In  support 
of  this  contention;  but  In  our  opinion  neither 
of  them  sustains  it  In  L.  &  N.  R.  R.  Co.  v. 
McElroy,  supra,  McElroy,  a  section  hand  In 
the  employ  of  the  railroad  company,  had 
his  ankle  crushed  by  an  engine.  He  accepted 
of  the  company  $700  in  settlement  of  his 
claims  for  damages  on  account  of  his  Injuries, 
but  thereafter  brought  suit  against  It  for  a 
much  larger  sum.  The  company  pleaded  the 
compromise  and  settlement  of  McBlroy's 
claim  for  damages  and  that  he  had  not  ten- 
dered or  offered  to  pay  back  the  $700  which 
he  had  received.  By  reply  McElroy  admitted 
that  no  tender  was  made,  but  assailed  the 
compromise  and  settlement  upon  the  ground 
that  it  was  procured  by  the  fraud  of  the  com- 
pany's agents.  He  recovered  In  the  lower 
court,  but  the  Judgment  was  reversed  on 
appeal;  this  court  holding  that  he  could  not 
maintain  the  action  because  of  his  failure  to 
tender  back  to  the  railroad  company  before 
suit  the  $700  he  had  received  from  it  In  settle- 
ment of  his  claim.  It  Is  true  that  the  fact  Is 
mentioned  In  the  opinion  that  McElroy,  after 
receiving  the  $700  spent  it,  and  that  there 
was  no  claim  on  bis  part  that  he  was  not  In 
his  usual  mental  condition  when  this  was 
done.  The  court,  however,  refused  to  rest 
the  reversal  on  that  ground,  but  based  It  up- 
on the  sole  ground  of  the  failure  of  tender. 
In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Carter, 
supra,  the  plaintiff,  Darter,  a  passenger,  was 
Injured  by  the  negligence  of  the  railroad 
company  while  traveling  on  a  freight  train 
In  charge  of  live  stock.  He  sued  the  com- 
pany to  recover  damages  for  the  Injuries  sus- 
tained. The  latter  answered,  pleading  a 
compromise  and  settlement  of  his  claim  at 
$2,000,  and  payment  of  all  hit^ezpenses  in- 
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cnrrecl  during  bis  Illness.  Oarter  replied,  ad- 
mitting the  payment  of  the  $2,000,  etc.,  but 
asserted  that  he  was  overreached  and  de- 
frauded In  the  settlement  and  that  It  was 
made  when  he  was  not  In  his  right  mind  be- 
cause of  the  illness  consequent  apon  his  in- 
juries. Before  bringing  suit  Carter  made  a 
personal  tender  to  the  railroad  company  of 
the  $2,000  he  received  by  the  settlement  and 
Interest  The  Judgment  Carter  recovered  Is 
the  lower  court  was  reversed  by  this  court 
on  account  of  the  admission  upon  the  trial 
in  the  lower  court  of  Incompetent  evidence, 
and  because  the  verdict  of  the  jury  was 
flagrantly  against  the  evidence.  The  facts 
as  to  the  settlement  were  that  Carter  under- 
stood the  transaction,  and  that  the  $2,000 
paid  him  was  fair  compensation.  These 
facts  were  established  by  the  testimony  of 
the  physician  In  charge  of  Oarter,  the  at- 
torney of  the  railroad  company,  and  Carter's 
grandson,  a  young  man  20  years  of  age,  and 
only  Carter  himself  testified  to  the  contrary. 
In  addition  to  this  proof,  the  evidence  also 
showed  that  Carter  soon  after  the  settle- 
ment expressed  his  approval  of  it,  and  while 
yet  in  the  hospital  he  gave  his  deposition  In 
an  important  case  and  expended  the  $2,000  in 
paying  for  a  small  farm,  building  a  barn  on 
it  and  In  a  loan  to  his  son;  all  this  being 
done  before  he  recovered  from  his  injuries. 
The  grounds  for  reversal  are  given  in  the 
opinion,  supra,  as  follows:  "When  It  Is 
remembered  that  while  at  the  hospital  appellee 
gave  a  deposition  in  an  important  case  and 
paid  out  the  money  obtained  by  the  com- 
promise to  various  persons  for  land  and  work 
and  material,  and  loaned  some  of  It  out, 
and,  on  the  other  hand,  the  conflict  of  the  tes- 
timony of  the  witnesses  as  to  whether  ap- 
pellee's mind  was  good  as  usual,  yet  no  one 
saying  it  was  worse  than  impaired,  we  con- 
clude that  the  verdict  was  contrary  to  the 
evidence  on  this  point  The  weight  of  the 
evidence  as  to  the  fairness  of  the  compromise 
agreement  as  well  as  to  the  ratlflcatlon,  is 
so  strongly  in  favor  of  appellant  _  that  the 
court  could  have  set  aside  the  verdict  and 
awarded  a  new  trial."  It  will  be  observed 
that  the  opinion  does  not  hold  that  Carter 
was  estopped  to  attack  the  settlement  for 
fraud  because  he  had  spent  the  money  re- 
ceived thereby;  but  it  in  effect  says  that 
fact  was  properly  allowed  to  be  considered 
as  evidence  on  the  question  of  ratification. 
If  this  were  not  true  the  opinion  would,  in 
remanding  the  case,  have  directed  the  lower 
court  to  give  a  peremptory  instruction  in  be- 
half of  appellant  on  the  next  trial.  In  the 
case  at  bar  it  appears  from  the  evidence  that 
appellee,  at  the  time  of  making  the  tender  to 
appellant  before  suit,  had  spent  less  than 
$50  of  the  $400  he  received  of  appellant 
Though  competent  as  evidence  for  that  pur- 
pose, we  do  not  think  such  expenditure  con- 
stituted a  ratlflcatlon  of  the  compromise  re- 
lied on  by  appellant  and  It  is  manifest  that 
It  was  not  so  Intended  by  appellee;  for,  ac- 


cording to  his  testimony,  as  soon  as  he  dis- 
covered the  true  amount  he  had  been  paid  by 
appellant  and  that  he  had  been  deceived  by 
its  agent  Donahue,  he  took  legal  advice  as 
to  bis  rights,  and  soon  thereafter  Institnted 
suit  but  finding  before  doing  so  that  the 
tender  was  necessary,  he  was  furnished  by 
bis  attorneys  the  sum  required,  with  what 
he  had,  to  make  up  the  $400.  In  making  the 
tender  It  was  not  necessary  for  Mm  to  offer 
to  repay  appellant  the  identical  $400  received 
of  It  Any  other  $400  of  legal  tender  money 
would  have  answered  Just  as  well. 

We  have  examined  the  Instructions  given 
by  the  trial  Judge,  and  with  the  exception  of 
one  or  two  immaterial  errors,  which  were 
not  prejudicial  to  appellant  we  think  them 
substantially  correct.  We  are  also  of  opinion 
that  they  presented  all  the  law  of  the  case, 
and  therefore  no  error  was  committed  by  the 
court  in  refusing  the  instructions  offered  by 
appellant. 

The  verdict  is  not  excessive.  Five  thou- 
sand dollars  Is  not  unreasonable  compensa- 
tion for  the  loss  of  a  leg,  to  say  nothing  of 
the  physical  and  mental  suCFerlng  which  must 
have  attended  its  fracture  and  the  ampota- 
tlon  that  followed. 

Judgment  aflSrmed. 


ILLINOIS  CENT.  B.  CO.  et  aL  T. 

PROCTOR. 

(Court  of  Appeals  of  Kentucky.    Dec.  8,  1905.) 

1.  Removai.  or  Causes  —  NoiTBEsiDSNCK  or 
Dkfbndant^-Joindieb  of  Rksident. 

Where  a  petiUoa  states  a  joint  cause  of 
action  for  injuries  against  a  nonresident  rail- 
road and  a  resident  engineer,  the  case  is  not 
removable  to  the  federal  court 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Ceat,  Dig.  Removal  of  Causes,  §  09.] 

2.  Railroads  —  Ofkxatioh  —  Af puoabiijtt 
or  Rules. 

Where  a  freight  and  a  passenger  train 
were   ordered  to   meet   a   certain    station,   the 

?assenger  train  being  ordered  to  wait  for  the 
reight  a  rale  of  the  railroad  requiring  a  train 
of  inferior  class  to  take  a  siding  and  clear  a 
train  of  superior  class  on  meeting  sach  a  train, 
and  requiring  a  train  of  inferior  class  to  keep 
five  minutes  off  the  time  of  a  train  of  superiw 
class  following  it  is  inapplicable. 

8.   SAUE— CORBTKUCTIOR    OF    RULEB. 

A  rule  of  a  railroad  requiring  a  train  of 
inferior  class  to  take  a  siding  and  clear  a  train 
of  8ui)erior  class  on  meeting  such  a  train,  re- 
quires a  freight  train,  on  meeting  a  passenger 
train,  to  clear  it  by  getting  on  a  siding,  but 
does  not  require  the  freight  train,  when  it  is 
upon  the  siding,  to  remain  in  the  same  place. 
4.  Oabbixbb  —  iHjaam  to  PAasinoBas— Ac- 
tions—Evidence. 

In  an  action  against  a  railroad  for  injnriei 
to  a  passenger  who  was  walking  alone  a  sid.> 
track  to  get  on  his  train,  caused  by  ms  beine 
struck  by  a  freight  train  which  was  on  th^ 
siding,  the  reading  in  evidence  of  a  rule  of  the 
railroad  relative  to  the  meeting  of  freight  aoJ 
passenger  trains  which  was  inai^licable  to  tlM 
case  was  incompetent  and  prajudldai,  wtierc 
plaintiff's  attorney  in  his  dcning  argument 
commented  on  the  rule  at  length  and  on  the 
alleged  violation  thereof,  fsd  argued  tliat  sodi 
violation  wss  negligence.  V^jOOQIC 
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5.  Tbiai/— Abgument  to  Jubt— Pbejudiciai. 

RXMiLBKS. 

In  an  action  against  a  railroad  for  in- 
juries to  a  passenger,  remarks,  in  the  closing 
argument  for  olaintiif  referring  to  the  poverty 
of  plaintiff,  the  wealth  of  defendant,  and  de- 
fendant's partiality  to  the  federal  court  in 
preference  to  the  state  court,  in  which  the  case 
was  being  tried,  were  improper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  306.] 

6.  Cabbiebs  — Pab8ei«oebb  — Who   abx  Pas- 

SBNOEBS. 

One  walking  on  the  aide  track  of  a  rail- 
road from  the  depot  to  a  train  on  the  main 
track  in  order  to  take  passage  on  such  train 
Teas  a  passenger,  and  not  a  trespasser. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  SS  884,  985.] 

7.  Sake  —  Passer OKBB   Boarding   Tbainb  — 
CONTBIBirrOBT  Neolioknob. 

Where  a  railroad  is  so  constrncted  that  a 
passenger  is  required  to  cross  intervening 
tracks  to  get  from  the  station  to  his  train,  or 
to  leave  the  train,  it  is  not  negligence  in  itself 
for  him  not  to  look  and  listen  for  approaching 
trains  on  the  intervening  tracks ;  but  it  is  in- 
cumbent on  him  to  use  such  care  and  attention 
as  may  be  usually  expected  of  persons  of  ordi- 
nary prudence  under  like  circumstances,  and  he 
may  assume  that  the  railroad  will  so  regulate 
its  trains  that  the  tracks  will  be  free  from 
danger  when  passenger  trains  stop  at  a  station 
to  receive  and  deliver  passengers. 

[Ed.   Note. — For  cases   in  point,  see  ytH.  9, 
Cent.  Dig.  Carriers,  i  1865.] 

8.  NEOUOERCX  —  AOTIORB  —    QUEBTIOH    TOB 
JUBT. 

Where  there  is  any  evidence  of  negligence, 
the  question  of  negligence  is  one  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  S  282.] 

9.  CABBIKBS— IKJUBIXS  TO  Passenoebs— Nbo- 
UOKNCB— Question  fob  Juby. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  walking  alon^  the  side  track  to 
rake  nis  train,  caused  by  his  being  struck  by 
a  freight  train  on  the  side  track,  whether  the 
engineer  of  the  freight  train  used  proper  care 
in  running  his  train  past  the  station  while 
the  passsenger  train  was  receiving  and  dischar- 
ging passengers  held,  under  the  evidence,  a  ques- 
tion for  the  jury. 

10.  SAiO— Disco VKBED  Pbbil— Question  roB 

JUBT. 

Whether  the  engineer  exercised  proper  care 
after  seeing  plaintiff  on  the  track  neta,  under 
the  evidence,  a  question  for  the  jury. 

11.  SAm  —  Contbibdtobt    Neouokrob  — 
Questions  fob  Jubt. 

Whether  plaintiff  exercised  proper  care  for 
his  own  safety,  or  brought  about  the  injury  by 
liis  own  inattention,  held,  under  the  evidence, 
a  question  for  the  jury. 

12.  Same— Neolioenck— Assukftiorb  ab  to 
Passbngeb'8  Conduct. 

An  engineer  of  a  freight  train  on  a  side 
track  had  a  right  to  assume  that  a  passenger 
walking  on  the  side  track  toward  a  passenger 
train  which  was  standing  on  the  main  track 
would  leave  the  track,  and  was  not  required  to 
give  warning  of  the  approach  of  his  train,  or  to 
check  his  speed  until  he  had  reason  to  believe 
that  tiM  passenger  was  not  aware  of  the  ap- 
proach of  the  train  or  would  not  leave  the  track. 

13.  SAifE— Intoxication  of  Pabsenoeb. 
Intoxication    of    a    passenger    walking   on 

a  side  track  to  take  passage  on  his  train  does 
not  affect  bis  right  to  recover  for  injuries 
Kustained  by  being  struck  by  a  freight  trahi 
i-unning  on  the  side  track,  unless  by  reason  of 
his  intoxication  he  failed  to  exercise  such  care 
for  his  safety  as  may  usually  be  exjjected  of  a 


sober  person  of  ordinary  prudence  under  like 
circumstances. 

[Ed.  Note. — For  cases  in  point,  see  toL  0, 
Oent  Die.  Carriers,  {  1350.] 

14.  Same— Deobek  or  Cabb  Requibed. 

While  one  walking  along  a  railroad  side 
traciL,  which  he  has  to  cross  to  take  a  train 
standing  on  the  main  track,  is  a  passenger,  he 
Is,  nevertheless,  where  a  passenger  is  not  au- 
thorized to  be,  and  cannot  demaad  of  the  rail- 
road the  high  degree  of  care  due  by  a  carrier 
to  its  pass^igers,  and  the  measure  of  care  re- 
quired of  operatives  of  a  freight  train  on  the  side 
track  is  a  reasonable  degr^  of  care  commensur- 
ate with  the  danger  for  the  safety  of  persons  pass- 
ing to  and  from  the  passenger  train  and  the  sta- 
tion, and  in  the  exercise  of  such  reasonable  de- 
gree of  care  the  operatives  of  the  freight  train 
should  give  a  reasonable  warning  of  the  ap- 
proach of  the  train,  should  maintain  a  reason- 
able lookout,  and  should  run  the  train  at  a 
reasonable  rate  of  speed. 
Paynter  and  Nnnn,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Grayson  County, 

"To  be  officially  reported." 

Action  by  Z.  T.  Proctor  against  the  Illi- 
nois Central  Railroad  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Beversed. 

Trabue,  Doolan  &  Cox,  J.  T.  Wortham,  and 
J.  M.  Dickinson,  for  appellants.  Matt  O'Doh- 
erty,  T.  R  McBeatb,  and  J.  C.  Graham,  for 
appellee. 

HOBSON,  O.  J.  Spring  Lick,  In  Grayson 
county,  is  a  station  on  the  Illinois  Central 
Railroad.  The  railroad  passenger  platform 
is  on  the  sonth  side  of  tbe  main  track. 
North  of  the  main  track,  and  abont  8 
feet  from  it.  Is  a  side  track,  and  north 
of  the  side  track  the  Aepot  is  located,  with  a 
plank  walk  about  5  feet  wide  leading  over 
from  it  to  the  passenger  platform.  The  'wait- 
ing room  is  in  tbe  west  end  of  the  building, 
and  the  walk  runs  across  to  it  Tbe  building 
is  about  40  feet  long.  Z.  T.  Proctor,  who 
lived  at  Leitchfleld,  desired  to  take  the  after- 
noon train  home.  When  the  train  was  com- 
ing, but  some  distance  away,  he  heard  it 
whistle,  and  went  to  tbe  east  end  of  tbe  sta- 
tion, and  at  the  window  of  the  ofDce  asked  if 
the  agent  was  in.  He  was  told  that  the  agent 
was  not  in.  He  then  entered  into  a  conversa- 
tion with  two  men  he  met  on  the  platform, 
and  sat  down  on  a  chicken  coop,  talking  with 
them,  until  the  passenger  train  pulled  in. 
Tbe  engine  of  the  passenger  train  stopped 
a  little  east  of  the  station.  About  the  time 
that  the  passenger  train  arrived,  a  freight 
train,  which  had  orders  to  meet  it  there,  also 
arrived,  going  west,  and  began  pulling  in  on 
the  side  track  art  the  end  east  of  the  station  to 
make  room  for  the  passenger  train  to  pass  it 
After  Proctor  had  talked  to  his  friends  a 
few  moments,  be  got  up,  saying  that  he  must 
get  on  the  train,  and  went  down  the  steps 
leading  from  the  platform  on  which  be  was 
sitting,  and,  when  be  reached  the  side  track, 
turned  and  walked  down  in  the  middle  of  the 
track,  evidently  with  a  view  of  walking  back 
to  where  the  passenger  coaches  were  and  then 
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getting  on  the  train.  While  be  was  walking 
along  the  track,  the  freight  train,  which  was 
getting  out  of  the  way  of  the  passenger  train, 
came  up  behind  bim  and  collided  with  him, 
cutting  off  one  foot  and  injuring  the  otbor. 
He  saw  the  freight  train  on  the  side  track 
before  he  left  his  friends  on  the  platform, 
but  was  under  the  impression  that  it  had 
stopped  BomOi  200  feet  east  of  the  station. 
EUs  friends  followed  him  down  the  steps, 
but  were  a  little  behind  him.  They  saw  the 
freight  train,  which  was  so  close  to  them 
when  they  got  down  the  steps  that  they  did 
not  go  upon  the  track.  When  Proctor  went 
upon  the  track  the  freight  train  was  about 
50  or  60  feet  from  him,  and  was  moving 
about  6  or  8  miles  an  hour.  He  could  have 
seen  the  train  if  he  had  looked  up  then,  but 
he  did  not  do  so.  The  engineer,  at  first  sup- 
posing that  Proctor  was  going  across  to  the 
passenger  train,  did  not  pay  any  attention 
to  him;  but  after  he  started  down  the  track, 
and  seemed  oblivious  to  the  train's  approach 
behind  him,  the  engineer  began  whistling. 
He  made  six  or  seven  short  blasts  of  the 
whistle,  none  of  which  Proctor  regarded. 
Then  he  blew  a  long  blast  of  the  whistle,  and 
Just  after  this  the  engine  struck  Proctor. 
Proctor  perhaps  did  not  notice  the  signals 
given  by  the  freight  train  on  account  of  the 
fact  that  the  bell  of  the  passenger  train  was 
ringing  and  that  engine  was  blowing  off 
steam,  or  It  may  be  that  they  made  no  im- 
pression on  him,  as  he  had  the  passenger  train 
in  mind.  A  number  of  persons  about  the 
station  beard  the  alarm  signals  by  the  train, 
and  saw  Proctor  walking  down  the  track 
after  these  signals  were  given,  though,  of 
course,  the  wh61e  occurrence  occupied  only  a 
few  seconds.  According  to  the  plaintiff's  evi- 
dence he  was  about  6  feet  west  of  the  plank 
walkway  when  struck;  but  according  to  the 
defendant's  evidence  he  was  struck  about  5 
feet  east  of  the  walkway.  The  defendant's 
evidence  tended  to  show  he  was  Intoxi- 
cated at  the  time.  His  evidence  was  to  the 
effect  that  he  was  sober.  Proctor  filed  suit 
against  the  railroad  company  and  John  Coche, 
the  engineer  of  the  freight  train,  to  recover 
for  his  injuries.  The  Jury  found  in  his  favor, 
and  fixed  the  damages  at  $7,500,  and  the  de- 
fendants appeal. 

The  railroad  company  filed  its  petition  for 
the  removal  of  the  case  to  the  Circuit  Court 
of  the  United  States.  The  court  properly 
overruled  this  motion,  as  there  was  a  Joint 
cause  of  action  stated  against  the  railroad 
company  and  the  engineer,  who  was  a  resi- 
dent of  this  state.  See  Illinois  Central  Rail- 
road Company  v.  Honchlns,  89  S.  W.  630, 
28  Ky.  Law  Rep.  499,  and  cases  cited. 

The  court  on  the  trial  allowed  the  plaintiff 
to  read  in  evidence  the  following  rule  of  the 
railroad  company:  "When  a  train  of  In- 
ferior class  meets  a  train  of  superior  class  on 
single  track,  the  train  of  Inferior  class  must 
take  the  siding  and  clear  the  train  of  superior 
class  five  minutes.    A  train  of  Inferior  class 


most  keep  five  minutes  off  the  time  of  a  train 
of  superior  class  following  It"  Tills  rule 
was  Incompetent  It  had  no  application  to 
the  facts  of  the  case.  There  was  an  order 
for  the  two  trains  to  meet  at  Spring  Lick 
that  day.  The  passenger  train  was  ordered 
to  wait  there  for  the  freight  The  company 
which  made  the  rule  could,  If  It  saw  proper, 
give  orders  for  Its  business  to  be  done  In  a 
different  way.  Besides,  the  rule  was  slnaply 
Intended  to  prevent  collisions  between  trains. 
It  did  not  require  the  freight  train,  when  it 
got  upon  the  side  track,  to  remain  In  the 
same  place.  It  only  required  it  to  clear  the 
siding. 

To  illustrate  the  effect  that  was  given  the 
rule  on  the  trial  before  the  Jury,  we  quote  the 
following  from  the  concluding  argument  of  the 
plalntllTs  attorney,  which  was  objected  to  by 
the  defendants,  and  was  allowed  over  their  ob- 
jection: "Let  us  see  what  are  the  undisputed 
facts  In  this  case.  The  first  fact  about 
which  we  discover  there  Is  no  controversy  In 
this  case  Is  this :  That  the  freight  train  on 
that  occasion  was  violating  one  of  the  roles 
of  the  company,  that  flve-mlnute  rule  that 
nnder  the  rule  of  the  company  It  ought  to 
'have  been  on  the  siding  at  least  five  minutes 
ahead  of  the  time  of  the  passenger  train. 
What  is  the  Idea  of  that?  It  is  to  prevent 
a  collision.  It  Is  to  secure  the  safety  of  the 
public.  But  says  my  friend  Wortham,  there 
is  nothing  In  that.  These  engineers  and  con- 
ductors had  time  orders.  They  knew,  gentle- 
men of  the  Jury,  before  coming  here,  that  the 
conduct  of  the  engineer  and  conductor  of  that 
freight  train  would  be  under  investigation 
here.  They  knew  that  we  were  charging 
that  they  were  negligent  in  the  managment 
of  that  engine  and  train;  and  why  didn't 
they  bring  that  time  order  here?  That  would 
explain  their  xmexpected  presence  at  that 
depot  at  that  time.  Why,  no.  Where  is  the 
order?  No.  Dr.  McKenitey  can  be  brought 
here  to  testify  about  the  breath  of  Proctor; 
but  that  order,  that  would  explain,  perhaps, 
your  presence  on  that  siding  at  that  time, 
they  didn't  think  of  It  It  wasn't  necessary. 
But  suppose  It  was  here.  I  do  not  say  that 
they  did  not  receive  the  order.  I  am  per- 
fectly williug,  for  the  purposes  of  this  case, 
to  assume  they  bad  it  If  they  had  that 
order,  It  only  brings  their  negligence  more 
directly  home  to  higher  authority  than  to  the 
engineer  or  conductor  of  that  freight  train. 
It  fixes  It  upon  the  train  dispatcher."  The 
Introduction  of  this  rule  before  the  Jury  was 
very  prejudicial  to  the  defendants.  In 
view  of  this  argument  based  upon  it  by  coun- 
sel in  bis  closing  speech,  which,  though  chal- 
lenged by  the  defendants,  was  in  effect  sus- 
tained by  the  circuit  court  Counsel  also,  in 
his  concluding  argument,  said  this,  which 
was  objected  to  by  the  defendants,  and  their 
objection  overruled:  "No  verdict  yon  can 
reader,  gentlemen,  will  ever  sufficiently  com- 
pensate him  for  what  he  has  suffered.  The 
wealth  the  millions  upon  mllliona  owned  by 
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this  defendant.  If  It  were  to  be  given  to  blm, 
would  not  make  good  to  him  the  loBS  that  be 
has  sustained.  I  had  no  stenographer  to 
take  down  yonr  speech.  Poor  Proctor  conld 
afford  no  snch  luxury.  No,  gentlemen. 
From  yonr  verdict  there  is  no  appeal.  My 
friend  here  a  moment  ago  almost  became 
ecstatic  in  his  tribute  to  justice,  in  his  love 
of  justice,  and  in  his  client's  love  of  justice, 
and  he  represented  his  client  and  all  other 
corporations  as  standing  out  in  front  of  yonr 
courthouse  here  and  asking  to  be  admitted. 
That  is  not  the  way  I  have  found  it  Ton 
generally  want  to  get  away  from  here  is 
my  observation.  There  is  a  great  big  In- 
stitntion  in  Louisville,  that  has  got  a  clodc 
and  a  tower  upon  it  pointing  to  the  stars, 
with  a  very  distinguished  federal  judge  pre- 
siding in  that  august  tribunal;  and  it  is 
there  where  you  would  love  to  be  at  home, 
not  here."  Such  arguments  should  never  be 
allowed.  They  are  calculated  to  prejudice 
the  jury.  It  was  immaterial,  so  far  as 
Proctor  was  concerned,  whether  the  freight 
train  was  late  or  not 

The  statement  of  Lee  Smith  as  to  what  was 
Bald  by  a  man  whom  he  took  to  be  the  en- 
gineer of  the  freight  train  just  after  the 
accldoit  should  have  been  admitted  to  the 
Jury,  but  with  the  admonition  that  it  was 
not  to  be  considered  by  them  unless  the  re- 
mark he  testified  to  was  made  by  the  en- 
gineer  or  the  fireman  of  the  freight  train. 
The  statement  was  competent  as  part  of  the 
res  gestse.  The  witness  did  not  know  the 
trainmen  ;  but  his  description  of  the  man  who 
made  the  remark,  under  all  the  evidence  in 
the  case,  was  sufficient  for  the  admission  of 
the  evidence,  for,  from  the  engineer's  own 
testimony  and  language  testified  to  by  Smith, 
the  Jury  were  warranted  in  believing  that  he 
was  the  man  who  said  this. 

The  court,  among  other  things,  gave  the 
jury  these  instructions : 

"(4)  Although  the  jury  may  believe  from 
the  evidence  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  was  a  tres- 
passer In  going  upon  or  walking  upon  defend- 
ant company's  railroad  track,  at  the  time  he 
did,  yet  if  they  further  believe  frotfi  the  evi- 
dence that  the  defendant  Coche,  who  was  the 
defendant  company's  engineer  In  charge  of 
and  operating  the  engine  thereof,  dii|M>vered 
plaintiff's  peril  in  time  to  have  avoided  in- 
juring him  and  negligently  failed  to  do  so, 
the  law  Is  for  the  plaintiff,  and  the  jury 
should  find  for  the  plaintiff  against  both  of 
the  defendants  the  damages  he  thereby  sus- 
tained. 

••(5)  The  jury  are  further  instructed  that 
at  the  time  of  the  Injury  to  the  plaintiff  he 
was,  under  the  evidence,  a  trespasser  upon 
defendant's  track,  and  the  defendants  owed 
blm  no  duty  until  bis  danger  and  peril  be- 
came known  to  defendant's  servants  In  charge 
of  Its  engine,  and  after  his  danger  became 
known  to  them  it  was  then  their  duty  to  use  all 
reasonable  means  at  their  command  to  avoid 


injuring  him;  and  If  the  Jury  believe  from 
the  evidence  tbat  those  in  charge  of  said  en- 
gine, after  becoming  aware  of  plaintiff's 
danger,  did  use  all  reasonable  means  at  their 
command  to  avoid  injuring  him,  then  the  law 
is  for  the  defendants,  and  the  jury  should 
so  find.  But  however,  if  the  jury  believe 
from  the*evldence  that  those  In  charge  of  said 
engine,  after  they  became  aware  of  plain- 
tiff's danger,  did  not  use  all  reasonable 
means  at  their  command  to  avoid  Injuring 
plaintiff,  then  the  law  is  for  the  plaintiff, 
and  the  jury  should  so  find." 

Proctor  was  not  at  the  time  a  trespasser 
upon  the  track  of  the  railroad  company,  but 
was  a  passenger.  Where  a  railroad  is  so 
constructed  that  a  passenger  is  required  to 
cross  the  company's  intervening  trades  to 
get  from  the  station  to  bis  train,  or  to  leave 
the  train.  It  is  not  negligence  in  Itself  for 
him  not  to  look  and  listen  for  approaching 
trains.  He  has  a  right  to  assume  that  the 
company  will  so  r^^ulate  its  trains  that  the 
tracks  will  be  free  from  danger  when  the 
passenger  train  stops  at  a  station  to  receive 
and  deliver  passengers.  Shearman  &  Red- 
field  on  Negligence,  g  626;  3  Thompson  on 
Negligence,  {  2988 ;  Warner  v.  B.  &  O.  B.  B. 
Co.,  168  n.  S.  839,  18  Sup.  Ct  68,  42  L.  Ed. 
491. 

The  rule  in  this  state  Is  that  If  there  Is 
any  evidence  of  negligence,  the  question  is 
for  .the  Jury.  Under  this  rule  and  the  law  as 
above  stated  the  court  properly  refused  to 
give  a  peremptory  instruction  to  the  jury  to 
find  for  the  defendants.  It  was  a  question 
for  the  jury,  under  all  the  proof,  whether  the 
engineer  used  proper  care  in  running  the 
train  down  past  the  station  as  he  did  while 
the  passenger  train  was  receiving  and  land- 
ing passengers,  wbether  be  exercised  proper 
care  after  seeing  Proctor  on  the  track,  and 
whether  Proctor  exercised  proper  care  for 
his  own  safety  or  brought  about  the  injury 
by  his  own  Inattention.  While  Proctor  was 
a  passenger,  be  was  where  a  passenger  was 
not  authorized  to  be,  and  while  walking  along 
the  side  track  be  could  not  demand  of  the 
railroad  company  the  high  degree  of  care 
due  from  a  carrier  t«  its  passengers.  L.  & 
N.  B.  R.  Co.  V.  Rlcketts,  93  Ky.  116,  19  S. 
W.  182.  Still  it  was  a  place  where,  con- 
sidering that  the  depot  was  on  one  side  of 
the  track  and  the  passenger  train  had  stop- 
ped to  take  passengers  on  the  other  side,  the 
presence  of  persons  on  the  trade  should  rea- 
sonably be  anticipated. 

In  lieu  of  instructions  4  and  6  the  court 
on  anotber  trial  will  instruct  the  jury  tbat 
it  was  incumbent  on  tbe  defendant,  in  run- 
ning the  freight  train,  to  exercise  a  reason- 
able degree  of  care  commensurate  with  the 
danger  for  the  safety  of  persons  passing  to 
and  fro  from  the  passenger  train  and  the 
station;  tbat  to  this  end  reasonable  warn- 
ing of  the  approach  of  the  train  should  be 
given,  reasonable  lookout  should  be  main- 
tained, and  tbe  train  should  be^FWhltt  a 
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reasonable  rate  of  speed;  that  Proctor  had 
the  right  to  anticipate  that  such  care  would 
be  used,  but  that,  in  walking  along  the  side 
track,  it  was  incumbent  on  him  to  use  such 
care  and  attention  as  may  be  usually  expect- 
ed of  persons  of  ordinary  prudence  under 
like  drcumstances,  and  that  when  the  engi- 
neer saw  Proctor  come  upon  the 'track  he 
had  the  right  to  assume  that  Proctor  would 
leave  the  track,  and  was  not  required  to 
check  the  speed  of  the  train  or  to  take  pre- 
cautions for  his  safety  until  be  had  reason, 
from  Proctor's  conduct  or  the  circumstances, 
to  believe  he  was  not  aware  of  the  approach 
of  the  train  or  would  not  leave  the  track. 
As  a  qualification  to  Instruction  2,  given  by 
the  court  on  contributory  negligence,  the 
court  should  add  these  words:  "Unless,  af- 
ter the  plaintiff's  negligence  bad  placed  him 
in  danger,  the  engineer  of  the  freight  train 
perceived,  or  by  ordinary  care  could  have 
perceived,  his  danger  In  time  to  avoid  the 
Injury  to  him  by  ordinary  care  on  his  part" 
L.  &  N.  R.  R.  Co.  V.  Lowe,  80  S.  W.  768.  25 
Ky.  Law  Rep.  2317,  65  L.  R.  A.  122.  Th« 
court  should  also  instruct  the  Jury  that.  If 
the  plaintiff  was  Intoxicated  at  the  time,  this 
would  not  affect  the  rights  of  the  parties, 
tmless  by  reason  of  his  intoxication  he  failed 
to  exercise  such  attention  and  care  for  bis 
own  safety  as  may  be  usually  expected  of  a 
sober  person  of  ordinary  prudence  under  like 
circumstances,  and  in  that  case  the  rights 
of  the  parties  are  as  set  out  In  instruction  2. 
L.  ft  N.  R.  R.  Co.  y.  Cummins,  111  Ky.  833, 
68  S.  W.  694. 

We  see  no  other  error  In  the  record,  but 
for  the  reasons  given  the  Judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial. 

PAYNTBR  and  NTJNN,  JJ.,  concurring  in 
result,  dissent  from  so  much  of  the  opinion  as 
holds  appellee  not  entitled  to  the  degree  of 
care  due  a  passenger. 


FIDELITY  TRUST  CO.  et  al.  ▼.  NATION- 
AL COAL  ft  IRON  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.  Dec.  14, 1905.) 
Corporations  —  Deed  ,  of  Trust  —  Partial 
Release  bt  Trustee. 
A  deed  of  trust,  executed  by  a  cori>oration 
to  secure  its  Ijonds,  which  provides  that  the 
trustee  shall  have  power,  on  the  application  of 
the  corporation,  to  release  from  the  lien 
•  •  •  of  this  instrument  •  •  •  any  por- 
tion of  the  premises  hereby  mortgaged,  •  *  * 
including  any  part  of  the  real  estate  leased  or 
otherwise  held,"  and  which  allows  the  mort- 
gagor, with  the  consent  of  the  trustee,  to  lease 
the  property  for  specified  purposes,  authorizes 
the  trustee  to  release  from  the  lien  the  land 
leased  by  the  corporation  for  the  purposes  speci- 
fied, on  condition  that  the  proceeds  arising  from 
the  lease  shall  be  applied  to  the  reduction  of 
the  debt  as  provided  by  the  deed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Fidelity  Trust  Company  and 
others  against  the  National  Coal  ft  Iron  Com- 


pany and  others.    From  a  judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Barker  ft  Woods,  for  appellants.  Trabue^ 
Doolan  ft  Cox,  for  appellees. 

SETTLE,  J.  The  only  question  presented 
by  this  appeal  is  as  to  the  power  of  the  appel- 
lee Columbia  Finance  ft  Trust  Company,  un- 
der a  deed  of  trust  or  mortgage  from  the 
National  Coal  ft  Iron  Company  to  it  as  trustee, 
to  make  a  release  of  the  lien  given  it  by  that 
instrument  upon  certain  lands  leased  by  the 
mortgagor  to  the  Big  Hill  Coal  Company. 
The  National  Coal  ft  Iron  Company  was  duly 
incorporated  under  the  laws  of  this  state, 
and  soon  thereafter  became  the  owner  of  a 
large  body  of  land  in  eastern  Kentudqr  con- 
taining valuable  mineral  deposits.  On  May 
1,  1902,  it  executed  and  delivered  to  the  ap- 
pellee Columbia  Finance  ft  Trust  Company, 
as  trustee,  a  deed  of  trust  or  mortgage,  con- 
veying to  it  the  land  mentioned  and  certain 
personal  property  in  trust  to  secure  the  Is- 
sue and  payment  of  mortgage  bonds  to  the 
amount  of  $176,000,  bearing  6  per  cent  inter- 
est per  annum,  payable  semiannually.  The 
mortgage  was  duly  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  Bell  county. 
AftOT  the  execution  of  the  Instrument  of  writ- 
ing mentioned,  the  National  Coal  ft  Iron  Com- 
pany, by  amended  articles  of  incorporation 
executed  and  recorded  as  required  by  law, 
adopted  in  lieu  of  its  then  name  the  corporate 
name  "Straight  Creek  Coal  ft  Coke  Compa- 
ny," and  is  now  known  by  that  name  and 
title.  Mortgage  bonds  of  the  value  of 
1176,000  were  Issued  as  provided  by  the  deed 
of  trust  and  delivered  to  the  trustee,  and  it 
sold  $143,200  worth  of  them,  leaving  in  its 
hands  the  remainder  of  the  issue,  aggregating 
$31,800  in  value.  Several  of  the  bonds,  ag- 
gregating $17,000,  actually  issued  and  sold, 
have  been  redeemed  (I.  e.,  paid)  by  the  mort- 
gagor, so  of  the  entire  number  issued  there 
are  now  outstanding  and  unpaid  bonds  to  the 
amount  of  $126,200. 

It  appears  that  appellee  Straight  Greek 
Coal  ft  Coke  Company,  formerly  the  National 
Coal  ft  Iron  Company,  in  order  to  devdop  its 
properties,  agreed  to  lease  for  40  years  to  the 
Big  Hill  Coal  Company  a  tract  of  land  con- 
taining about  80O  acres,  situated  in  Bell 
county.  As  this  land  U  included  In  and 
covered  by  the  deed  of  trust  or  mortgage  exe- 
cuted by  the  National  Coal  ft  Iron  Company, 
now  the  Straight  Creek  Coal  ft  Coke  C<hdpb- 
ny,  to  the  Columbia  Finance  ft  Trust  Com- 
pany, trustee,  the  latter,  by  request  of  both 
the  lessor  and  lessee,  made  through  their 
boards  of  directors,  respectively,  gave  its  con- 
sent to  join  in  the  lease  contract  for  the  pur- 
pose of  releasing  the  lien  given  by  the  deed 
of  trust  or  mortgage  upon  the  land  proposed 
to  be  leased ;  "such  release  of  lien  to  be  made 
to  the  extent  of  any  interest  or  right  which 
the  Big  Hill  Coal  Company  may  have  or  re- 
quire under  the  lease  to  it  from  the  Straight 
Creek  Coal  ft  Coke  Company."    Before  the 
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contract  with  respect  to  the  leasing  of  the 
property  In  question  was  reduced  to  writing 
or  signed  by  the  parties,  the  appellants  Fidel- 
ity Trust  Company  and  others,  owners  of 
such  of  the  bonds  issued  under  and  secured 
by  the  nunrtgage  from  the  National  Coal  & 
Iron  Company  (now  the  Straight  Creek  Coal 
&  Coke  Company)  to  the  Columbia  Finance 
&  Trust  Company,  trustee,  as  had  been  sold, 
instituted  this  action  In  the  lower  court  to 
enjoin  the  latter  company  from  uniting  in 
the  lease  contract  for  the  purpose  of  releas- 
ing the  lien  on  the  land  proposed  to  be  leased 
to  the  Big  Hill  Coal  Company  for  a  term  of 
40  years ;  it  being  alleged  in  the  petition  that 
the  deed  of  trust  or  mortgage  confers  no  au- 
thority upon  the  trustee  to  release  the  lien 
and  that  he  is  without  power  to  do  so.  The 
appellees.  Straight  Creek  Coal  &  Coke  Com- 
pany, Columbia  Finance  &  Trust  Company, 
and  the  Big  Hill  Coal  Company,  waived  sum- 
mons and  entered  their  appearance,  and  each 
filed  an  answer  to  the  petition.  Demurrers 
were  filed  to  the  answers  by  appellants.  The 
chancellor,  after  due  consideration  of  the 
questions  raised  by  the  demurrers,  overruled 
them;  and,  appellants  failing  to  plead  fur- 
ther. Judgment  was  entered  dismissing  the 
action  and  declaring  that  the  deed  of  trust 
or  mortgage  from  the  National  Coal  &  Iron 
Company  to  the  Columbia  Finance  ft  Trust 
Company  conferred  upon  It  as  trustee  full 
power  to  release  the  Hen  existing  upon  the 
land  prcqposed  to  be  leased  to  the  Big  Hill 
Coal  Company.  The  appellants,  questioning 
the  soundness  of  the  conclusion  reached  by 
the  chancellor,  prosecute  this  appeal 

It  Is  in  substance  alleged  In  the  several 
answers  of  the  appellees  that  the  lease  pro- 
posed to  be  made  of  the  land  will  greatly  re- 
dound to  the  good  of  the  Straight  Creek  Coal 
&  Coke  Company,  as  it  will  secure  to  it  a 
revenue  from  property  which  is  at  present 
wholly  unproductive  and  cannot  be  made  pro- 
ductive, because  of  its  remoteness  from  the 
company's  present  base  of  operations.  More- 
over, It  win  also  be  to  the  advantage  of  the 
bondholders,  as  all  the  rents  and  royalties 
realized  by  the  Straight  Creek  Coal  &  Coke 
Company  under  the  lease  will  be  paid  to  the 
Columbia  Finance  &  Trust  Company,  trustee, 
to  be  by  it  applied  to  the  reduction  of  the 
debt  secured  by  the  deed  of  trust  or  mort- 
gage. These  facts  were  admitted  by  the  de- 
mnirers  and  are  conceded  In  the  brief  of  ap- 
pellants' counsel.  There  can,  therefore,  be  no 
doubt  as  to  the  beneficial  purpose  and  effect 
of  the  proposed  lease.  So  the  only  remaining 
question  Is,  has  the  trustee  authority  under 
the  deed  of  trust  or  mortgage  to  release  the 
Hen?  That  authority,  appellees  Insist,  is 
conferred  by  clauses  6  and  7  of  the  deed  of 
tnwt  or  mortgage,  which  are  as  follows : 

"Sixth.  And  it  Is  hereby  expressly  under- 
stood and  agreed  that  while  the  company  shall 
remain  in  possession  of  the  premises  and 
said  property  covered  by  these  presents,  and 
no  default  upon  its  part  shall  have  occurred 


in  the  performance  of  any  of  the  stipulations 
herein  or  in  said  bonds  contained,  the  trustee 
or  its  successor  in  the  said  trust  shall  have 
full  power  and  authority,  upon  the  applica- 
tion In  writing  of  the  board  of  directors  of  the 
company  and  with  the  written  consent  of  the 
trustee,  to  release  from  the  lien  and  operation 
of  this  Instrument,  and  from  the  covenants 
and  stipulations  herein  contained,  any  portion 
of  the  premises  hereby  mortgaged  which  may 
be  appurtenant  to  the  property  of  the  com- 
pany, or  which  may  have  been  acquired  or 
held  for  the  uses  or  purposes  thereof,  Includ- 
ing any  part  of  the  real  estate  leased  or  other- 
wise held,  but  which  shall  no  longer  be 
requisite  for  use  in  connection  therewith. 
And  the  company  shall  have  full  power,  from 
time  to  time,  with  the  consent  of  the  trustee, 
to  sell,  dispose  of,  and  exchange  any  of  the 
proi)erty  hereby  mortgaged  that  may  not  be 
needed  for  the  use  and  operation  and  conduct 
of  the  business  of  the  company;  but  such 
property  as  may  be  received  by  the  company 
in  exchange  for  other  property  shall  become 
subject  to  the  provisions  of  this  mortgage 
and  any  lien  to  secure  the  payment  of  said 
bonds,  and  said  company  may  sell  and  dispose 
of  said  portion  of  the  equipment,  machinery, 
tools,  implements,  materials,  and  supplies 
which  may  have  been  acquired  for  use  In  or 
connection  \^lth  its  business,  and  shall  have 
become  worn  out  or  unfit  for  such  use,  or 
which  shall  become  In  the  Judgment  of  the 
company  more  valuable  for  the  purpose  of  be- 
ing disposed  of  by  sale  than  for  the  purpose 
of  being  In  use  and  retained  In  the  operation 
of  said  business ;  but  in  the  event  of  such  sale 
of  either  real  or  personal  property  as  herein 
provided  for  the  company  will  either  invest, 
with  the  tensent  of  the  trustee,  the  proceeds 
of  such  sale  In  property  or  improvements 
which  shall  Ipso  facto  be  and  become  sub- 
ject to  the  Hen  of  this  mortgage,  or  will  de- 
posit the  said  proceeds  with  the  trustee,  to 
be  applied  by  It  to  the  redemption  of  the 
nine  thousand  dollars  (|9,000)  of  mortgage 
bonds  which  it  Is  optional  with  the  mortgagor 
to  redeem  In  any  one  year  of  the  six  thousand 
dollars  ($6,000)  which  it  Is  obligatory  on  the 
mortgagor  to  redeem  In  each  and  every  year, 
except  the  first  year,  when  It  is  obliged  to 
redeem  only  five  thousand  dollars  ($5,000)  of 
bonds.  In  the  event  the  proceeds  of  such 
sales  which  may  be  put  into  the  bands  of  the 
trustee  by  said  company  shall  be  more  than 
sufficient  In  any  one  year  to  redeem  the  nine 
thousand  dollars  ($9,000)  par  value  of  said 
bonds  which  it  Is  optional  with  the  company 
to  redeem  In  any  one  year  in  excess  of  the 
six  thousand  dollars  ($6,000)  par  value  of  the 
same  which  It  is  obligatory  on  the  part  of  the 
company  to  redeem,  then  the  trustee  shall 
hold  such  surplus  until  the  next  day  of  re- 
demption for  such  bonds,  when  such  surplus 
shall  be  used  in  like  manner,  and  so  on,  until 
said  proceeds  of  sales  shall  be  exhausted. 

"Seventh.  It  Is  expressly  agreed  between 
the  parties  hereto  that  the  company  shall,  un- 
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til  a  breach  of  some  of  the  covenants  of  this 
mortgage  has  continued  for  more  than  ninety 
days  as  herein  provided,  have  the  right  to 
sell  and  remove  timber,  coal,  oil,  iron  ore,  and 
other  mineral  substances  from  the  property 
hereby  mortgaged,  and  shall  have  the  right, 
with  the  consent  of  the  trustee,  to  lease  the 
said  property  to  others  for  the  purpose  of 
cutting  timber,  mining  coal  and  iron  ore  and 
other  mineral  substances,  and  of  boring  for 
oil,  and  the  proceeds  of  such  sales  and  leases 
shall  be  applied  to  the  sinking  fund  for  the 
payment  of  the  additional  or  optional  nine 
thousand  dollars  ($9,000)  of  bonds,  per  year, 
as  hereinbefore  provided." 

Such  power  as  is  here  sought  to  be  exer- 
cised by  the  trustee  must  be  derived  from  the 
writing  which  made  him  a  trustee.  It  may 
be  conferred  In  express  terms  by  the  instru- 
ment, or  be  Implied  when  the  object  or  pur- 
pose of  the  trust  cannot  be  accomplished  by 
any  person  other  than  the  designated  trustee 
by  the  exercise  of  the  power  claimed.  We  are 
of  opinion  that  the  power  claimed  by  the  trus- 
tee in  the  case  at  bar  is  expressly  conferred 
by  the  language  of  the  deed  of  trust  or 
mortgage.  Thus  in  clause  6  it  Is  said:  "And 
it  is  hereby  expressly  understood  and  agreed 
that  while  the  company  shall  remain  in  pos- 
session of  the  premises  and  property  covered 
by  these  presents,  and  no  default  upon  Its 
part  shall  have  occurred  in  the  performance 
of  any  of  the  stipulations  herein  or  in  said 
bonds  contained,  the  trustee  *  *  *  shall 
have  full  power  and  authority,  upon  the  ap- 
plication tn  writing  of  the  board  of  directors 
of  the  company  and  with  the  written  consent 
of  the  trustee,  to  release  from  the  lien  and 
operation  of  this  instrument  *  •  *  any 
portion  of  the  premises  hereby  mortgaged, 
*  •  •  including  any  part  of  the  real  es- 
tate leased  or  otherwise  held,  but  which 
shall  no  longer  be  requisite  for  use  in  connec- 
tion therewith."  The  Instrument  enumerates 
many  other  things  the  trustee  may  do  In  the 
matter  of  selling  or  otherwise  disposing  of 
the  property  covered  by  the  mortgage.  The 
only  limitation  upon  its  exercise  of  the  power 
conferred  is  that  the  proceeds  realized  as  a 
result  thereof  shall  be  applied  or  Invested  for 
the  benefit  of  the  bondholders,  and  that  is 
what  Is  proposed  in  this  case.  There  seems 
to  have  been  no  default  on  the  part  of  the 
mortgagor — at  least,  none  is  alleged — ^In  the 
performance  of  any  of  the  covenants  of  the 
mortgage,  and  none  of  the  conditions  seem  to 
«xl8t  that  would  prevent  the  trustee  from 
consenting  to  the  leasing  of  the  land,  or  to 
the  releasing  of  the  mortgage  lien  thereon, 
and  such  consent  he  will  give  in  writing  by 
Joining  in  the  lease  with  the  mortgagor. 
Clause  7  allows  the  mortgagor,  where  there 
has  been  no  breach  of  any  of  the  covenants 
of  the  deed  of  trust  or  mortgage,  the  right, 
"with  the  consent  of  the  trustee,  to  lease  the 
said  property  to  others  for  the  purpose  of 
cutting  timber,  mining  coal  and  iron  ore  and 
other  mineral  substances,  and  of  boring  for 


oil.  •  •  •"  To  snch  uses,  or  some  of 
them,  as  are  above  enumerated,  the  leased 
premises  are  to  be  put,  and  it  Is  admitted  that 
the  proceeds  arising  from  the  lease  are  to.  be 
applied  as  provided  by  the  deed  of  tmst  or 
mortgage. 

Finding  no  reason  for  disagreeing  with  the 
chancellor's  construction  of  the  instrument  of 
writing,  imder  which  appellee  Columbia  Fi- 
nance &  Trust  Company,  trustee,  claims  the 
right  to  release  the  lien  on  the  land  proposed 
to  be  leased,  the  Judgment  is  afOrmed. 

BARKER,  J.,  not  sitting. 


CREECH  V.  CREECH  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 190S.) 

Tbusts— Faboi.  Tbubt  ir  Land— Evidkkcb— 
sufficienot. 
On  the  issue  whether  a  person  to  whom  the 
state  issued  a  patent  to  a  tract  of  land  held 
a  half  thereof  under  a  parol  trust  in  favor  of 
another,  evidence  examined,  and  held  to  war- 
rant a  finding  that  there  was  no  trust  in  favor 
of  the  latter,  valid  as  against  a  purchaser  from 
the  heirs  of  the  former  for  value  and  without 
notice. 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  oflJdally  reported." 

Action  by  Henry  Creech  and  another 
against  Alex  Creech  and  others.  From  a 
Judgment  dividing  the  proceeds  of  land  sold 
for  division,  Alex  Creech  appeals.    Affirmed. 

H.  0.  Clay,  for  appellant  Sampson  & 
Sampson  and  O.  A.  Bversole.  for  appellees. 

CANTRIIili,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Harlan  circuit  court  divid- 
ing the  proceeds  of  land  sold  tor  division. 
The  action  was  instituted  by  Henry  Creech 
and  James  Deerlng  against  the  heirs  of 
John  (3reech,  of  whom  there  are  about  300. 
The  land  contained  104  acres,  which  would 
make  each  interest  very  small.  All  of  the 
heirs  were  made  parties  and  were  regularly 
before  the  court  by  actual  or  conatmctive 
service.  There  was  no  contest  on  the  part  of 
any  one  save  Alex  (Creech  and  the  heirs  of 
Gilbert  Creech. 

John  Creech  In  1837  made  a  srirvey  of 
100  acres,  known  as  the  "Big  Cove  Survey," 
and  a  patent  was  issued  to  him  in  1839.  The 
exact  date  of  his  death  is  not  shown;  but 
from  the  proof,  it  is  evident  that  he  died 
about  the  year  1860.  He  left  at  his  death  19 
children,  nearly  all  of  whom  left  families; 
and  the  descendants  now  living  are  one  son. 
Isaiah  Creech,  and  many  grandchildren,  great- 
grandchildren, and  great-great-grandchildren. 
Alex  Creech,  the  appellant  is  a  son  of  Isaiah 
Creech  and  brother  of  Gilbert  Creech,  now 
deceased.  It  appears  from  the  record  that 
appellee  James  Deerlng,  through  his  agent 
bought  up  something  near  one-half  of  all  the 
Interests,  and  paid  for  the  same  on  the  be- 
lief that  each  of  the  original  heirs  inherited 
one-nineteenth  of  the  whole.    After  be  had 
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bought  tbeae  interesta  tbls  suit  was  brought 
to  sell  the  land,  for  a  dlTlBlon  of  the  pro- 
ceeds, npon  the  grounds  that  the  survey  was 
indivisible  and  that  the  Interest  of  each  of 
the  heirs  was  less  than  f  100.  Deerlng's  first 
purchase  was  from  BUzabeth  Creech,  widow 
of  Gilbert  Creech,  who  sold  her  Interest,  as 
widow  of  Gilbert  Creech,  at  $16  per  acre. 
The  Interest  of  Gilbert  Creech  was  not  Icnown, 
but  he  had  purchased  several  Interests;  and 
there  was  also  a  clause  in  the  bond  that 
James  Deering  was  not  bound  to  take  It  un- 
less he  could  get  title  to  the  shares  of  her 
Infant  children. 

The  appellant,  Alex  Oreech,  filed  an  an- 
swer, which  he  made  a  cross-petition  against 
the  other  heirs  and  counterclaim  against 
James  Deering,  in  which  he  alleged  tnat 
John  Creech  and  Bnoch  Oreech,  his  son,  sur- 
vered  the  land  in  partnership;  that  both  paid 
the  costs  of  surveying  and  patenting;  that  the 
patent  was  Issued  in  the  name  of  John 
Creech;  that  he  received  and  held  title  to 
same,  one  half  In  his  own  right  and  the  other 
halt  In  trust  for  his  son  Bnoch  Creech;  that 
Bnoch  Oreech  died,  leaving  nine  children; 
that  Joseph  Creech,  a  son  of  Bnoch  Creech, 
bought  out  and  took  title  bond  from  all  his 
brothers  and  sisters,  except  one,  for  their 
Interests  in  this  land.  He  also  alleged,  that 
be  and  his  brother  Gilbert,  about  the  year 
1887,  bought  the  interest  of  Joseph  Creech, 
including  the  Interests  he  had  purchased 
from  his  brothers  and  sisters;  that  they  had 
bought  in  partnership  other  interests  in  the 
land.  It  was  alleged  that  by  reason  of  their 
purchase  from  Joseph  Creech  they  obtained 
one-half  of  the  survey  and  one-nineteenth  of 
the  other  half,  less  the  Interest  of  a  sister 
of  Joseph  Creech  in  each  half.  He  also  al- 
leged that  he  and  Gilbert  took  actual  posses- 
sion of  their  Interests,  and  occupied  same  for 
more  than  15  years  before  the  institution  of 
this  action,  and  he  was  then  In  the  posses- 
sion thereof. 

Appellee  Deering,  by  reply,   denied  that 
Alex  Creech,  the  appellant,  had  any  Interest 
whatever  In  the  land,  and  alleged  that  Gil- 
bert Creech  alone  purchased  the  Interest  of 
Jos^h  Creech,  and  that  the  bond  for  title 
was  taken  in  his  Individual  name,  and  denied 
that  Gilbert  Creech,  by  reason  of  this  pur- 
chase, acquired  any  Interest  In  the  land,  ex- 
cept on  the  basis  of  one-nlneteentb  to  each 
original  heir.    He  denied  that  Bnoch  Creech 
-was  a  partner  with  his  father  in  the  entry 
and    survey   of   the    land;  denied   that   his 
father  held  one-half  of  the  survey  in  trust 
for  bim,  or  that  Enoch  had  any  interest  in 
tbe  land;  and  be  alleged  that,  if  any  such 
trust  ever  existed,  appellee  Deering  had  no 
notice  or  information  of  it  prior  to  his  pur- 
chase,  and  denied  that  Gilbert  Creech,   In 
taking  the  t)ond  for  title  to  himself  from  Jo- 
seph Oeech,  held  one-half  of  same  In  trust 
for   Alex  Oreech.    He  also  alleged  that,  if 
any  snch  trust  existed,  he  had  no  notice  of  It 
Xhe    statute    of  frauds    was    also    pleaded 
against  the  claim  of  Alex  Creech  to  any  In- 
89S.W, 


terest  in  the  land  whateTW.  He  also  denied 
the  actual  possession  of  the  land,  or  any  part 
thereof,  for  a  period  of  15  years,  and  alleged 
that  the  possession  they  did  have  was  not 
adverse,  but  amicable  and  as  Joint  tenants. 

The  proof  was  taken,  and  the  court,  upon 
hearing  and  consideration  of  tbe  facts,  ad- 
judged that  there  was  no  resulting  trust  to 
Enoch  Creech;  that  each  of  the  heirs  took 
one-nineteenth  of  the  whole;  that  the  heirs  of 
Gilbert  Creech  owned  the  Interests  purchased 
by  blm  from  Joseph  Oreech;  and  that  Alex 
Creech,  the  appellant,  had  no  interest  in  the 
land,  except  a  small  interest  derived  from 
sources  other  than  heretofore  mentioned.  The 
appellant  contends  that  the  court  erred  In 
not  sustaining  the  claim  that  Bnoch  Creech 
was  the  owner  of  one-half  of  the  survey,  and 
also  that  the  court  erred  in  refusing  to  ad- 
Judge  that  he  was  the  half  owner  of  the  In- 
terest purchased  from  Joseph  Creech. 

It  appears  from  the  record  that  appellant 
proved,  by  his  father,  Isaiah  Qreech,  and 
others,  oral  statements  made  by  John  Oreech 
and  his  son  Bnoch  to  the  eflCect  that  they 
were  iSartners  in  the  survey  and  entry  of 
this  land,  and  that  John  Creech  at  the  time 
of  bis  death  conceded  that  his  son  Enoch  was 
the  owner  of  one-half  of  the  survey.  He 
proved  by  Gilbert  Creech's  widow  and  others 
that  he  and  Gilbert  purchased  the  Interest 
from  Joseph  Oreech  in  partnership,  and  that 
the  bond  was  taken  to  Gilbert  merely  for 
convenience.  It  Is  a  noticeable  fact  that 
Isaiah  Creech  gave  his  deposition  in  the  case 
after  he  had  sold  bis  interest  to  Deering, 
and  that,  too,  upon  the  basis  that  his  father, 
John,  was  tbe  owner  of  the  whole  survey  at 
his  death;  also  Elizabeth  gave  hers  after  she 
had  sold  to  Deering  upon  the  basis  that  her 
husband  was  the  sole  owner  of  the  interest 
purchased  from  Joseph  Creech.  It  further 
appears  that  all  the  title  bonds  and  deeds 
executed  concerning  this  land  contain  no  in- 
timation that  John  Creech  was  other  than 
the  sole  owner  of  this  land  at  his  death,  and 
there  Is  not  an  Intimation  that  appellant  was 
the  owner  of  any  interest  in  the  land  other 
than  that  before  mentioned.  Under  the  facts 
as  they  appear  In  this  record,  these  stale 
claims  of  a  secret  trust  should  not  be  al- 
lowed to  prevail  against  the  appellee,  who 
was  an  innocent  purchaser  without  notice  of 
any  trust. 

Wherefore  the  Judgment  is  affirmed. 


POWBLIi'S   BX'E   V.   COSBY   et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  16, 1906.) 

1.  Wills  —  CONSTBUCTIOH—lNTXBEST    Takkr 

BT  Dkviskb— Life  BsrATS. 
Where  a  will  directed  the  residuary  estate 
to  be  equally  divided  among  certain  named 
nephews  and  nieces  of  testamx,  and  provided 
that  the  shares  which  certain  ones  "shall  re- 
ceive shall  at  their  death  revert  to  their  respec- 
tive children,"  the  death  referred  to  waa  not  a 
death  in  the  lifetime  of  testatrix,  and  hence 
these  residuary  devisees  took  only  a Jife  estate. 
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2.  Saui>— Defxasiblk  Fex.  ' 

Where  a  will  gaye  a  share  of  the  residuary 
estate  to  a  niece,  providing  that,  if  she  should 
die  childless,  her  share  should  go  to  the  chil- 
dren of  another  niece,  the  first-named  niece 
took  a  defeasible  fee. 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  offidally  reported." 

Action  by  Mary  V.  Powell's  executor 
against  Frank  Cosby  and  others  to  construe  a 
win.  From  the  decree,  tbe  executor  appeals. 
AfiSrmed  in  part 

John  D.  Wickliflfe  and  C  T.  Atkinson,  for 
appellant  Jno.  A.  Fulton,  Jno.  S.  Kelley, 
E.  E.  McKay,  and  O.  S.  Fulton,  for  appellee. 

NUNN,  J.  Mary  V.  Powell,  of  Nelson 
county,  Ky.,  on  the  3d  of  September,  1901, 
made  and  executed  her  will.  She  devised  ber 
estate,  wbich  consisted  of  about  $16,000  in 
casb  and  notes,  except  $925  given  to  sundry 
legatees,  in  tbese  words : 

"The  remainder  of  my  property  after 
^  tbe  payment  of  all  my  debts  Is  to  be  divld- 
i  ed  among  my  nieces  and  nephews  as  fol- 

5  lows: 

^  "Maggie  T.  Ellby  (daughter  of  my  sister 
2  Carrie  E.  Tines),  Frank  Cosby,  Vernon 
§  Cosby,  Tines  Cosby,  May  Gore,  Carrie 
•g  Fulton,  children  of  my  sister  Margaret  P. 
2  Cosby.  The  portions  that  Frank  Cosby, 
j£  Vernon  Cosby,  May  Gore  each  receive  shall 
"?  at  their  death  revert  to  their  respective 
s  children.  If  Carrie  Fulton  should  die 
9  without  child,  her  portion  shall  go  to  Mar- 
§  garet  Gore,  child  of  May  Gore." 

The  testatrix  died  in  December,  1904u  N. 
W.  Muir  qualified  as  executor  and  instituted 
this  action  for  a  construction  of  the  will. 
The  lower  court  in  its  construction  deter- 
mined that  Frank  and  Vernon  Cosby  and 
May  Gore  each  took  an  absolute  fee  In  the 
portions  devised  to  them  and  that  Carrie 
Fulton  took  a  defeasible  fee  in  her  portion. 
Margaret  Gore  and  the  children  of  Frank 
and  Vernon  Cosby  and  May  Gore  by  their 
guardian  ad  litem  have  appealed. 

The  meaning  of  this  will  must  be  deter- 
mined from  all  of  its  provisions.  The  pur- 
pose of  all  construction  Is  to  enforce  the  In- 
tention of  the  testator  as  shown  by  the  en- 
tire will.  It  win  be  noticed  that  under  the 
first  clause  quoted,  the  testatrix  divided 
the  residue  of  her  estate  among  her  nieces 
and  nephews  equally.  If  the  will  had  end- 
ed at  this  point  they  would  all  have  taken 
an  absolute  fee  in  the  estate  devised.  Such 
is  the  case  with  Maggie  T.  Kilby  and  Tines 
Cosby,  but  with  reference  to  Frank  and 
Vernon  Cosby  and  May  Gore  she  added :  The 
portions  that  each  of  them  receive  shall  at 
their  death  revert  to  their  respective  children. 
Their  counsel  contends  that  under  the  au- 
thority of  the  cases  of  Bimey  v.  Richardson, 

6  Dana,  424,  and  Wren  v.  Hynes,  2  Mete. 
129,  the  death  referred  to  in  this  clause  re- 
ferred to  their  death  in  the  lifetime  of  the 
testatrix,  and  as  they  survived  her  they 
took  the  absolute  fee.    The  cases  referred  i 


to  were  correct  upon  the  constroctlon  of  the 
wills  then  before  the  court  but  cannot  apply 
to  this  case ;  for  there  are  words  In  the  clause 
of  the  win  under  construction  which  show 
that  the  testatrix  did  not  have  in  mind  and 
did  refer  to  the  deaths  of  the  named  devisees 
as  tdklng  place  prior  to  her  death.  Tbe  ex- 
pression, "the  portions  that  Frank  Cosby 
and  Vernon  Cosby  and  May  Gore  each  re- 
ctive,"  shows  that  she  had  reference  to  a 
time  after  her  death  and  they  would  actually 
receive  the  portions  devised,  which  could  not 
have  occurred  under  the  will  during  the  life- 
time of  the  testatrix.  And  the  other  ex- 
pression, "shall  at  their  death  revert  to  their 
respective  children,"  shows  that  the  death 
referred  to  bad  reference  to  their  death  after 
her'  demise;  otherwise,  they  could  not  have 
received  anything  under  the  will  to  revot 
It  is  agreed  that  the  three  persons  named  in 
this  clause  had,  at  the  date  of  the  will  and 
at  this  time,  living  children;  and  It  Is  oar 
opinion  that,  under  the  language  used  by  the 
testatrix,  she  created  or  devised  to  Frank 
Cosby  and  Vernon  Cosby  and  May  Gore  a 
life  estate  only  In  the  portions  devised  to 
them,  and  the  remainder  to  their  respective 
children. 

But  we  are  of  the  opinion  that  the  lower 
court  did  not  err  in  adjudgment  that  Carrie 
Fulton  took  a  defeasible  fee  in  the  portion  de- 
vised to  her.  She  was  to  receive  it  subject 
to  be  defeated  only  in  the  event  she  should 
die  without  Issue,  and  in  such  event  it  was 
to  pass  to  Margaret  Gore. 

Therefore  the  judgment  is  affirmed  as  to 
Carrie  Fulton,  and  reversed  as  to  ten  other 
appellees.  The  case  is  remanded  for  further 
proceedings. 


PROVIDHNCB  WASHINGTON  INS.  OO.  t. 

PADUCAH  TOWING   CO.   et   al. 
(Court  of  Appeals  of  Kentucky.    Dec  16,  1905.) 

1.  APPEAI,— RKVIKW— EXCKPTIONS. 

Where  the  trial  court  on  request  state-? 
separately  its  conclusions  of  law  and  fact,  th<- 
conclusions  of  law,  to  be  reviewable  on  appeal, 
must  be  excepted  to.  It  is  not  enough  that 
there  was  a  motion  for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  voL  2. 
Cent.  Dig.  Appeal  and  Error,  H  1536.  1539- 
1542.] 

2.  Saks— FiNDiNos  of  Fact— Evidescw. 

The  findings  of  fact  may  not  be  reviewed ; 
the  evidence  not  being  in  the  record. 

[Bd.  Note. — For  cases  in  point  see  vol.  3. 
Cent  Dig.  Appeal  and  Error,  §  2911.] 

8.  InsuBANCE— Mabinb   Poliot— Deductions 
FBOU  Loss. 

The  provision  in  a  policy  of  marine  in- 
surance that  a  deduction  of  one-third  shall  be 
made  trota  a  partial  loss  claim  for  repairs  to 
the  vessel  after  the  first  two  years  from  the 
date  of  her  original  custom  house  survey  is 
in  addition  to  the  one  by  which  the  insur,>r 
undertakes  to  be  responsible  for  only  two-thirds 
of  the  loss  in  the  first  instance. 

Appeal    from    Circuit   Court    McCracken 
County. 
"Not  to  be  ofBclally  reported." 
Action  by  the  Paducab-XowIns.Company 
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and  others  against  the  Providence  Washing- 
ton Insurance  Company.  Judgment  for 
plaintiffs.    Defendant  appeals.    Reversed. 

Stephens,  Lincoln  &  Stephens  and  Henry 
Burnett,  for  appellant  Campbell  &  Gamp- 
bell,  for  appellees. 

NUNN,  X  This  action  was  Instituted  up- 
on a  iMllcy  of  marine  insurance  Issued  In 
favor  of  the  Grafton  Quarry  Company,  as- 
signors of  the  appellee  Paducah  Towing 
Company,  Insuring  them  In  the  sum  of  $1,600 
against  loss  or  Injury  of  a  certain  barge. 
The  barge  was  injured  and  sunk.  The  ap- 
pellees employed  persons  to  raise  and  tow  It 
to  the  docks  at  Paducah  at  an  expense  of 
$432.50,  and  caused  repairs  to  be  made  thereon 
at  an  expense  of  $1,357.73.  Appellees  credited 
this  last  sum  by  one-third  of  the  amount.  In 
compliance  with  a  certain  provision  of  the 
policy,  leaving  $905.16,  and  sued  for  this 
sum,  together  with  the  first-named  amount, 
making  the  sum  of  $1,837.66.  Upon  the  trial 
In  the  court  below  appellees  obtained  a  judg- 
ment for  the  whole  amount,  from  which 
Judgment  appellant  appeals. 

Upon  the  trial  In  the  lower  court  the  par- 
ties by  agreement  waived  a  Jury  and  submit- 
ted the  law  and  facts  to  the  court  Upon 
the  request  of  appellant  the  court  stated  in 
writing  its  conclusions  of  fact  found,  sep- 
arately from  the  conclusions  of  law,  to  neith- 
er of  which  appellant  objected  or  excepted. 
This  court  has  repeatedly  decided  that,  when 
the  trial  court  upon  request  states  separate- 
ly its  conclusions  of  law  and  fact  there  must 
be  an  exception  to  the  conclusions  of  law. 
A  motion  for  a  new  trial.  In  the  absence  of 
such  exception,  will  not  cure  the  omission. 
See  American  Aid  Society  v.  Bronger,  01  Ky. 
406,  IB  S>  W.  1118 ;  Beeler  v.  Sandldge,  49  S. 
W.  533,  20  Ky.  Law  Rep.  1581;  Day  v. 
Adams,  60  S..  W.  2,  20  Ky.  Law  Rep.  1827, 
and  Slmms  v.  Lanehart  38  S.  W.  480,  19  Ky. 
Law  Rep.  1439. 

The  evidence  heard  by  the  lower  court  Is 
not  in  the  record.  Therefore  nothing  can  be 
considered  on  this  appeal  except  the  suflS- 
clency  of  the  pleadings  to  authorize  the  Judg- 
ment of  the  trial  court  Upon  this  question 
we  have  had  some  difficulty,  owing  to  the 
complicated  terms  and  conditions  of  the 
policy.  The  parties  agree  that  appellant  in- 
surance company  only  obligated  Itself  by 
the  terms  of  Its  contract  to  pay  to  the  appel- 
lee two-thirds  of  any  loss  sustained  by  rea- 
son of  any  injury  to  or  loss  of  the  barge.  In 
fact,  appellee  gave  to  appellant  a  credit  In 
its  petition  for  one-third  of  the  actual  cost 
of  repairing  the  barge.  The  appellant  con- 
tends, however,  that  it  Is  entitled  to  a  credit 
ot  another  third,  to  be  deducted  from  the 
sum  sued  for,  by  reason  of  a  provision  in  its 


policy.  The  appellee  controverts  this.  The 
provision  of  the  policy  referred  to  is  as  fol- 
lows :  "There  shall  be  no  deduction  from  a 
partial  loss  claim  for  repairs  to  the  hull  or 
machinery  of  said  vessel  during  the  first 
two  years  from  the  date  of  her  original  cus- 
tom house  survey;  but  from  all  claims  for 
repairs  to  the  cabin  or  apparel  or  furniture, 
or  for  replacing  the  same,  the  assured  shall 
deduct  one-third,  and  the  said  deduction  of 
one-third  shall  be  made  from  claims  for  re- 
pairs to  hull  and  machinery  and  all  other 
partial  loss  claims  after  the  first  two  years 
as  aforesaid."  The  appellant  copied  this  pro- 
vision of  the  policy  in  its  answer,  and  alleged 
that  the  accident  to  the  barge  happened 
more  than  two  years  from  the  date  of  Its 
original  custom  house  survey,  and  by  rea- 
son thereof  It  was  entitled  to  the  deduction 
contended  for.  The  appellee  by  reply  mere- 
ly contented  Itself  with  a  denial  that  It  was 
entitled  to  a  deduction,  and  did  not  allege 
any  fact  tending  to  explain  or  avoid  this 
provision  of  the  policy.  It  admitted  that 
the  accident  to  the  barge  happened  more 
than  two  years  from  the  date  of  the  original 
custom  house  surrey. 

Thla  deduction  of  one-third,  made  on  ac- 
count of  placing  new  timber  in  the  barge 
In  Hen  of  the  old,  was  a  custom  recognized 
by  the  courts  in  cases  of  marine  Insurance 
of  vessels  upon  the  high  seas,  and  has  been 
recognized  by  a  few  of  the  courts  in  thla 
country  as  applicable  to  insurance  on  ves- 
sels on  Inland  waters.  This  court  has  never 
npheld  this  custom,  but  expressly  reserved 
the  question  In  the  case  of  Fireman's  Ins. 
Co.  V.  FItzbugh,  4  B.  Mon.  100.  We  are  not 
called  upon  in  this  case  to  pass  upon  the 
question,  for  the  reason  that  the  parties  to 
the  contract  settled  the  question  themselves. 
While  It  Is  a  harsh  and  arbitrary  rule  to  ap- 
ply in  the  case  at  bar,  yet  we  see  no  reason, 
under  the  pleadings  in  this  case,  why  the 
provisions  of  the  contract  should  not  be  up- 
held and  enforced.  In  the  provision  quoted 
the  parties  expressly  agreed  for  a  deduction 
of  one-third  of  the  cost  of  repairs  provided 
the  barge  was  more  than  two  years  old  at 
the  time  of  the  accident  to  it,  when  nothing 
was  to  be  deducted  If  it  was  less  than  two 
years  of  age.  This  provision  Is  In  addition 
to  the  one  by  which  the  company  undertook 
to  be  responsible  for  only  two-thjrds  of  the 
loss  In  the  first  Instance.  Under  the  plead- 
ings In  this  case  the  appellee  was  entitled 
to  recover  only  $603.43  on  the  claim  for  re- 
pairs to  the  vessel  and  $432.50  for  raising 
the  barge  and  conveying  it  to  the  docks,  mak- 
ing a  total  of  $1,035.93,  with  Interest 

For  these  reasons,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  farther 
proceedings  consistent  herewith. 
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CITX  OF  BARDSTOWN  t.   HURST. 
(Coart  of  App«al8  of  Kentaclqr.    Dee.  16,  IMS.) 

"Not  to  be  officially  reported." 
Petition  for   rebearlng  and  extension  ot 
opinion.    Granted  in  part. 
For  former  opinion,  see  89  S.  W.  147. 

SEl}TLiB,  J.  We  do  not  agree  with  counsel 
for  appellant  that  the  opinion  in  this  case 
can  be  construed  to  convey  the  meaning  that 
the  first  ordinance — that  Is,  the  one  defining 
the  boundary  of  the  territory  proposed  to  be 
annexed  to  the  city — is  void  because  not 
published  within  the  80  days  next  after  its  en- 
actment by  the  council.  The  opinion  only 
holds  that  as  it  was  not  published  within 
that  time,  and  the  petition  of  appellee  re- 
sisting the  proposed  annexation  of  territory 
was  filed  in  the  circuit  court  before  that 
ordinance  had  been  published  in  four  issues 
of  the  weekly  newspaper  and  before  the  final 
or  annexing  ordinance  was  adopted  by  the 
council,  that  body  had  no  right  to  ignore  the 
filing  of  the  petition  and  pass  the  final  or 
annexing  ordinance  before  the  circuit  court 
passed  upon  the  question  raised  by  the  pe- 
tition. It  is  only  the  last  or  annexing  ordi- 
nance that  the  opinion  declares  void,  and 
that,  inasmuch  as  there  was  delay  upon  the 
part  of  the  council  In  publishing  the  original 
ordinance,  the  city  was  not  injured  by  and 
cannot  complain  of  the  delay  In  the  filing 
of  the  petition,  because  it  was  filed  before 
the  council  was  in  a  situation  to  enact  the 
final  or  annexing  ordinance.  Therefore,  In 
the  case  yet  pending  in  the  circuit  court,  the 
grounds  of  resistance  to  the  annexation  of  the 
additional  territory  presented  by  the  petition 
of  Barbour  will  be  adjudicated  by  that  court 
as  if  the  original  or  defining  ordinance  had 
been  I^ally  enacted  and  published  and  the 
petition  filed  within  the  30  days,  and  as  if  the 
final  or  annexing  ordinance  had  not  bean 
adopted. 

The  opinion  Is  extended  to  the  extent  hoe- 
in  Indicated. 


SMITH  T.  HARDWICK  et  aL 

(Conrt  of  Appeals  of  Kentucky.    Dec.  16,  1906.) 

Landlord  and  Tkrant— Recovebt  or  Pos- 
session —  Unlawful  Detainer  Fboceed- 
iNGS— Wbit  of  Possession. 
On   eridence  that  the  sheriff  did  not  dis- 
possess defendant  in  forcible  detainer  proceed- 
ings and  deliver  possession  of  the  land  to  one 
as  plaintiff's  attorney,   it   is   proper  to  quash 
Us  return  showing  tnat  he  did  do  so,  and  to 
issue  an  alias  writ  of  possession. 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Forcible  detainer  proceedings  by  Hmry 
Hardwick,  Sr.,  and  another,  against  0.  S. 
Smith.  From  an  order,  defendant  appeals. 
Affirmed. 

Wilfred  Carlco,  0.  S.  Walker,  and  La  Vega 
Clements,  for  appellant  Sweeney,  Ellis  & 
Sweeney,  for  appellees. 


HOBSON,  O.  J.  Appellees  obtained  In  a 
proceeding  of  forcible  detainer  a  judgment 
against  appellant.  Smith,  as  their  tenant, 
for  the  possession  of  the  tract  of  land 
held  by  him.  A  writ  of  possession  was  is- 
sued on  the  judgment,  on  wlilcfa  the  sheriff 
made  the  following  return:  "Executed  by 
dispossessing  and  taking  charge  of  the  wltliln 
described  property  and  returning  same  ovor 
to  W.  B.  And,  attorney  for  plaintiffs,  Jan. 
11,  1905."  Appellees,  on  notice  to  appellant, 
moved  the  court  on  February  11,  1905,  to 
quash  the  return  on  the  writ  and  award  an 
alias  writ  of  possession.  The  court  sus- 
tained the  motion,  and  the  defendant  appeals. 

The  evidence  heard  by  the  court  tended  to 
show  that  the  sheriff's  return  was  untrue; 
that  be  did  not  dispossess  the  defendant  of 
the  land,  or  take  charge  of  it  and  did  not  de- 
liver the  same  to  W.  E.  And  as  the  plain- 
tiff's attorney.  While  there  was  evidence 
tending  to  show  that  there  was  a  misunder- 
standing between  the  sheriff  and  Mr.  And, 
taking  it  all  together,  we  do  not  think  that 
the  court  erred  in  quashing  the  return  and 
ordering  an  alias  Issued. 

Judgment  affirmed. 


LOUISVILLE,  H.  ft  ST.  L.  R.  CO.  r. 

HATHA  WAY'S    EX'X. 

(Court  of  Appeals  of  Kentucky.    Dec.  IS,  1906.) 

1.  Rahjmads  — Febsohb  oh  Tbaok  — Nbou- 

OKNCB— CaBX  ReqUIKED. 

Where  the  condnctor  and  brakeman  of  a 
freight  train  were  watching  a  man  lying  aa  the 
track,  they  not  being  certain  as  to  the  character 
of  the  object,  and  tne  brakeman  remarked  that 
it  looked  like  a  man,  the  condnctor  was  not 
negligent  in  not  immsdiately  giving  a  signal  to 
stiq>;  he  not  having  himadf  discovered  the 
nature  of  the  object 

2.  Saicb— Dxrrr  to  Tbespasskbs. 

Operatives  of  a  railroad  train  owe  no  kxA- 
ont  duty  to  a  trespasser  on  the  right  of  way. 

[Ed.  Note. — For  cases  In  point  see  voL  41. 
Cent.  Dig.  Railroads,  f  1261.] 

8.  Save— PsBSOHS  Nxab  Tback. 

Where  the  operatives  of  a  railroad  train 
saw  a  man  lying  beside  the  track,  they  were 
not  negligent  In  failing  to  stop  the  train  in 
anticipation  that  be  wonld  place  his  arm  opon 
the  rail  before  the  train  reached  him. 

[Ed.  Note. — For  cases  in  point  see  voL  41. 
Cent  Dig.  Railroads,  g  1283:] 

Nunn,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Albert  C.  Hathaway's  execntrlac 
against  the  Louisville,  Henderson  te  9t. 
Ix>uis  Railroad  Company.  From  a  jn^s- 
ment  In  favor  ot  plaintiff,  defendant  fii>- 
peals.    Reversed. 


Helm,  Bruce  &  Helm,  for  ai^ellant 
ward  F.  W.  Kaiser,  J.  W.  S.  Clements,  and 
Rowan  Hardin,  for  appellee. 

BARKER,  J.    l.<hts  action  was  ln8tlti>t«4l 
In  the  Jefferson  circuit  conrt  to  recover  dsLizk- 
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ages  for  the  deatb  of  Albert  C.  Hathaway, 
cansed,  as  la  alleged,  by  the  negligence  of 
the  appellant  railroad  company  In  rnnnlng 
over  and  cutting  off  his  arm,  from  which  in- 
ivrj  he  died.  The  answer  controverted  the 
material  facts  of  the  petition  and  alleged 
contributory  negligence,  which  was  denied 
by  reply,  thus  completing  the  iBSues  In  the 
case.  A  trial  by  a  jury  resulted  In  a  ver- 
dict of  $3,000  In  favor  of  the  appellee,  of 
which  the  corporation  is  now  complaining. 
The  facts  are  these:  Albert  C.  Hathaway, 
who  had  been  discharged  from  an  employ- 
ment in  Louisville,  Ey.,  for  drunkenness,  went 
to  Owensboro  in  search  of  work.  While  In 
that  city  he  was  on  a  protracted  debauch, 
and  seems  to  have  left  there  on  a  train 
which  iMssed  at  4  o'clock  a.  m.  on  the  12th 
day  of  June,  1802.  At  Lewisport,  as  we 
understand  tbe  record,  he  left  the  train, 
presumably  because  be  had  not  sufficient 
money  to  pay  his  way  further.  At  the 
lattv  place  he  undertook  to,  and  did,  raise  a 
small  amount  of  money  upon  the  plea  of 
being  a  Mason  in  distress.  He  was  told, 
however,  that  at  HawesvlUe,  a  town  some 
10  miles  distant,  there  were  quite  a  numbw 
of  Masons,  and  if  he  would  go  there  he 
could  probably  obtain  more  substantial  as- 
sistance. This  he  endeavored  to  do  by  walk- 
ing along  the  tra<^  of  the  defendant  rail- 
road. While  en  route,  at  one  of  the  stattons, 
he  stopped  and  obtained  water  to  drink. 
His  nerves  were  very  much  unstrung,  and 
the  section  boss  who  gave  him  the  water 
advised  him  not  to  walk  further,  but  to 
rest  in  the  shade,  as  it  was  very  hot  This 
he  declined  to  do,  and  continned  on  his  way. 
When  within  about  2%  miles  of  Hawes- 
ville  he  seems  to  have  fallen,  and  lay  beside 
the  track  his  feet  somewhat  out  from  the 
roadbed,  near  or  in  some  weeds  which  grew 
there;  his  head  lying  between  the  ends,  of 
the  cross-ties,  but  outside  the  rail.  His 
hat,  which  had  fallen  from  his  head,  was  on 
the  track  between  the  rails.  Between  1  and 
2  o'clock  in  the  day  a  train  of  cars  loaded 
with  gravel  was  being  backed  from  the 
company's  gravel  pits  towards  the  point 
where  Hathaway  was  lying.  The  conductor 
and  colored  brakeman  were  on  the  caboose, 
keeping  a  lookout  The  train  was  running 
at  a  rate  of  about  18  miles  an  hour.  When 
wltiiln  about  160  yards  of  where  Hathaway 
was  lying,  both  the  conductor  and  the  brake- 
man  observed  him,  but  did  not  know  that 
It  was  a  man,  or  what  it  really  was.  They 
watched  the  object  intently,  however,  and 
vrhen  they  got  within  four  or  live  car  lengths 
of  the  decedent  they  recognised  the  object  to 
be  a  man.  Instantly  the  emergency  signal 
was  given  by  the  conductor,  and  it  is  not 
denied  that  from  that  time  on  everything 
tliat  could  be  done  to  stop  the  train  was 
done,  and  that  it  was  stopped  within  as  short 
a  qmce  as  was  possible.  As  the  decedent 
lay,  he  was  in  no  actual  danger  from  the 
sazB,  and  had  he  remained  quiet  the  train 


would  have  passed  him  without  Injury;  but 
about  the  time  the  caboose,  which,  as  said 
before,  was  the  forward  end  of  the  trail., 
got  within  80  feet  of  him,  he  spasmodically, 
as  it  appears,  threw  his  arm  across  the 
track,  and  it  was  crushed  off  by  the  wheels 
of  the  caboose.  The  train  was  stopped  af- 
ter the  caboose  and  the  second  car  had  pass- 
ed the  point  where  he  lay.  The  conductor 
sprang  to  the  ground,  and  went  to  the  in- 
jured man's  assistance,  who  had  by  this  time 
arisen  from  where  he  lay,  and  when  the 
conductor  approached  him  he  grasped  that 
officer  with  his  uninjured  arm,  and  tried  to 
speak,  but  could  only  mumble  incoherently. 
He  was  frothing  at  the  mouth,  and  his  face 
much  flushed.  The  conductor  at  once  placed 
him  in  the  caboose,  and  the  train  was  back- 
ed to  the  gravel  pits,  where  the  company 
maintained  a  telegraph  station,  and  a  mes- 
sage sent  to  Cloverport  to  have  a  surgeon 
at  the  depot  when  the  train  reached  there, 
and  then  the  wounded  man  was  carried 
to  Cloverport,  where  he  was  placed  In  charge 
of  Dr.  A.  A.  Simmons,  a  surgeon  of  the 
defendant  company;  but  he  was  In  ertremls 
and  died  five  minutes  after.  There  was 
little  or  no  hemorrhage  from  the  wound;  the 
ends  of  the  arteries  being  mashed  together 
by  the  wheels  so  as  to  staunch  the  flow  of 
blood.  The  appellee,  after  proving  by  her 
own  testimony  her  appointment  and  quali- 
fication as  administratrix,  introduced  the 
colored  brakeman  as  to  the  material  facts 
of  the  accident,  and  then  rested  her  case, 
whereupon  the  appellant  moved  for  a  peremp- 
tory Instruction  in  its  favor,  which  was  over- 
ruled by  the  court  It  then  introduced  its 
evidence,  showing  the  facts  we  have  detail- 
ed about  the  drunkenness  of  the  decedent, 
his  physical  condition,  and  his  undertaking 
to  walk  to  Hawesville  along  the  line  of  Its 
track.  It  also  Introduced  Its  conductor  and 
engineer,  who  testified  as  to  the  discov- 
ery of  the  decedent  lying  near  the  track, 
and  that  everything  that  could  be  done 
to  stop  the  train  in  time  to  save  him  was 
done.  Dr.  Simmons  testified  as  to  the  pa- 
tient's condition  when  he  arrived  at  Clover- 
port and  his  death,  and  also  gave  it  as  his 
opinion  that  he  died,  not  from  the  shock  of 
having  his  arm  crushed  ofT,  but  from  sun- 
stroke, apoplexy,  or  alcoholism,  or  a  combi- 
nation of  these. 

The  conclusion  we  have  reached  as  to  the 
merits  of  the  motion  for  a  peremptory  In- 
struction renders  It  unnecessary  for  us  to 
discuss  any  other  question  In  the  case.  Ap- 
pellee's witness,  James  Dean,  who  was  the 
brakeman  on  the  train  at  the  time  the  Injury 
was  inflicted,  states  all  of  the  evidence  on 
the  merits  of  her  daim  for  damages.  As  It 
must  be  admitted  that  at  the  best  there  is  on- 
ly a  sdntlUa  of  evidence  of  negligence,  and 
that  this  scintilla  must  be  deduced  from  the 
testimony  of  James  Dean,  we  will  set  forth  ac- 
curately what  this  witness  said.  In  response 
to  the  question,  "I  i^J  j^^  to  state  to 
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the  Jury  bow  It  [the  Injuiy]  happened,"  he 
Bald:  "Well,  be  was  laying  near  the  track 
when  we  seen  blm,  when  I  seen  him,  and  we 
were  backing  np  pretty  sharply,  and  when 
I  first  discovered  him  I  could  not  well  tell 
what  It  was,  whether  it  was  a  man,  or  a 
bnnch  of  weeds,  or  what  The  weeds  was  a 
little  high  thwe  where  he  was'  laying  at  tbe 
time.  When  we  first  seen  him,  I  reckon  it  was 
something  near  one  hundred  or  fifty  yards 
when  I  first  discovered  him ;  something  near 
that  as  near  as  I  can  telL  After  getting  close 
to  him  I  discovered  It  was  a  man.  The  con- 
ductor asked  me  what  it  was  at  first,  and  I 
told  him  I  didn't  really  know  what  It  was, 
and  after  getting  closer  I  says  to  him,  'It 
looks  like  a  man,'  and  after  we  got  within 
about  I  couldn't  exactly  tell  bow  close  I  could 
see  It  was  a  man,  and  I  told  him  It  was 
a  man.  Of  course,  then,  he  signed  the  engi- 
neer down,  and  after  I  told  blm  It  was  a  man, 
and  be  could  see  It  was  a  man,  I  suppose  he 
signed  blm  down,  and  we  ran  about  a  couple 
of  cars  oyer  him.  Q.  At  the  time  you  saw 
this  object  and  told  the  conductor  that  yon 
thought  it  was  a  man,  could  the  train  have 
been  stopped  In  order  to  avoid  running  over 
this  man  at  that  time?  A.  Not  at  that  time. 
Q.  I  am  speaking  of  the  time  you  saw  this 
object  on  the  track  and  you  told  the  conduct- 
or about  It  Now,  If  the  conductor  would 
have  made  any  ottempt  to  stop  the  train,  could 
the  engineer  have  stopped  the  train  at  that 
time?  A.  Well,  I  don't  know  whether  he 
could  or  not  exactly.  I  oonld  not  tell  you 
how  quick  he  could  stop — ^nothing  like  that 
Q.  How  far  did  the  car  run  after  you  had 
told  the  conductor  that  you  thought  it  was 
a  man  before  he  tried  to  stop  the  car — before 
the  conductor  tried  to  stop  the  car?  A.  I 
don't  know  exactly  how  far  it  ran.  Q.  Aboat 
bow  far?  A.  Well,  I  could  not  tell  exactly 
how  far.  Q.  Had  he  gone  three  car  lengths 
or  four  car  lengths?  A.  Tee,  sir;  I  guess 
he  had,  as  much  as  three.  Q.  Had  he  gone 
as  much  as  four  or  five  car  lengths?  A.  I 
could  not  tell  exactly  whether  it  was  that 
much  or  not  Q.  Who  saw  the  object  first? 
A.  The  conductor  seen  It  first.  Q.  Before 
you  did?  A.  Yes,  sir.  Q.  What  did  he  say 
about  it?  A.  The  conductor  asked  me  what 
was  it  on  the  track,  and  then  I  looked,  and 
I  saya  to  him,  'I  don't  know  exactly  what  It 
is,'  and  he  says,  'It  looks  like  a  bunch  of 
weeds.'  He  says,  'It  Is  a  bunch  of  weeds,' 
or  Vhat  Is  It?'  That  is  what  he  said.  Q. 
Did  the  conductor  make  any  attempt  to  stop 
the  train  after  he  saw  the  object  on  the 
track  at  that  time?  A.  Not  at  that  time;  no, 
sir.  Q.  How  far  did  he  run  the  train  from 
the  time  the  conductor  first  saw  the  object  on 
the  track  and  before  be  tried  to  stop  the 
train?  A.  He  didn't  run  very  far.  I  don't 
know  exactly  bow  far  it  was.  Q.  Weil, 
about  bow  far?  A.  Oh,  it  was  about,  I  reck- 
on, as  much  as  four  or  five  car  lengths,  I 
guess.  Q.  Before  he  ever  tried  to  stop  the 
train?    A.  Before  he  could  tell  what  It  was. 


Q.  How  far  was  yon  away  bom  blm  when 
you  could  tell  It  was  a  man?  A.  It  was 
about,  I  guess,  something  near  three  or  four 
car  lengths."  On  cross-examlnatlou  the  fol- 
lowing questions  and  answers  were  given: 
"Q.  Tou  have  said  that  the  conductor  signal- 
ed the  engineer  when  he  found  out  it  was  a 
man?  A.  Yes,  sir.  Q.  Do  you  know  enoui^ 
abont  railroading  to  know  what  kind  or  a 
signal  that  was  he  gave,  whether  It  was  an 
ordinary  stop  signal,  or  emergency  signal? 
A.  Well,  yea,  sir;  It  was  for  a  quick  stop. 
Q.  Did  you  feel  the  engineer  apply  the 
brakes?  A.  Yes,  sir.  Q.  Have  yon  bad 
enough  railroad  experience  to  know  whether 
that  was  a  qulc^  stop  be  made?  A.  Oh.  yes, 
sir ;  he  made  a  good  stop.  Q.  How  long  after 
the  conductor  passed  the  signal  to  the  engi- 
neer before  yon  felt  the  engineer  commence 
to  stop  the  train?  A.  Well,  It  was  right 
away,  as  near  as  I  can  tell.  Q.  How  close 
were  you  on  him,  if  you  know,  when  he  threw 
his  arm  over  the  trade?  A.  Oh,  we  was 
about  a  car  length  of  him,  when  he  tbrowed 
his  arm  across  the  track.  Q.  Did  he  make 
any  other  movement  at  that  time?  Did  he 
move  his  head,  or  ait  up,  before  your  train 
got  to  him?  A.  No,  sir;  I  never  seen  blm 
sitting  up." 

As  Hathaway  was  a  mere  trespasser  upon 
appellant's  right  of  way,  It  owed  him  no 
lookout  duty  whatever,  and  was  only  re- 
sponsible for  any  injury  Inflicted  wbldi  rea- 
sonable diligence  on  its  part,  after  bla  peril 
was  discovered,  would  have  averted.  The 
question,  then,  comes  to  this:  When  did 
the  peril  of  the  injured  man  become  apparent 
to  the  employes  of  the  railroad?  Obvlonsly 
after  they  knew  what  the  object  was  which 
they  saw  lying  near  the  track.  That  Is 
stating  the  proposition  more  strongly  for  the 
appellee  than  she  deserves,  because  It  leaves 
out  of  view  the  fact  that  the  actual  injury 
which  accrued  to  her  decedent  was  the  result 
of  his  moving  his  arm  and  placing  it  across 
the  rail  just  as  the  train  reached  him;  the 
evidence  without  contradiction  showing  that, 
as  he  lay  when  first  observed,  he  was  in  no 
actual  danger  whatever,  although  that  fact 
was  not  known  to  the  employes  of  appellant 
In  advance.  Assuming,  however,  for  the  pres- 
ent, that  as  he  lay  be  was  In  peril,  does  the 
evidence  of  Dean  disclose  any  negligence  oo 
the  part  of  appellant?  This  question  was, 
by  the  trial  court,  made  to  binge  upon  the 
fact  that  Dean  stated  that  at  an  appreciable 
time  before  the  conductor  gave  the  emergency 
signal,  the  witness  said  to  him,  "It  looks 
like  a  man;"  and  It  was  deduced  therefroffl 
that  It  was  for  the  Jury  to  say  whether  It  was 
negligence  In  the  conductor  to  fail  to  glv« 
the  emergency  signal  Instantly  upon  this 
suggestion  being  made  by  Dean.  This  a»- 
sumes  that  the  conductor,  who  was  also  look- 
ing at  the  object,  should  have  Instantly 
adopted  the  suggestion  of  the  brakeman 
Dean  and  acted  upon  it,  or  that  be  could 
have  done  so  within  the  inoment.of  Ume  i 
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tloned.  This  assumption  is  predicated  upon 
tlie  estimated  rate  of  speed  at  whlcb  the 
train  was  rannlng,  and  the  supposed  dis- 
tance It  had  run  between  the  time  Dean 
stated,  "It  loolcs  like  a  man,"  and  the  time 
when  the  conductor  gave  the  emergency  sig- 
nal. The  witnesses  say  the  train  was  run- 
ning at  a  rate  of  about  16  miles  an  hour,  and 
Dean  testifles  tliat,  within  the  time  under 
consideration,  it  had  gone  as  much  as  three 
car  lengths.  Counsel  for  appellee  sought 
wltti  great  diligence  to  have  him  extend  this 
distance,  but  he  declined  to  say  that,  with- 
in this  time,  they  had  traversed  more  than 
the  length  of  three  cars.  Now,  assuming 
it  to  be  true  that  the  train  was  actually  run- 
ning at  15  miles  an  hour,  it  went  22  feet 
each  second.  The  cars  were  said  to  be  S4 
feet  In  length.  Three  car  lengths  are  there- 
fore 102  feet,  so  that  the  actual  time  elapsing 
between  Dean's  suggestion,  "It  loolu  like  a 
man,"  and  the  giving  of  the  emergency  sig- 
nal, was  a  little  less  than  five  seconds.  But 
the  witness  stated  most  emphatically  that 
the  train  could  not  be  stopped  in  time  to  save 
Hathaway  aftar  they  discovered  that  the  ob- 
ject which  had  attracted  their  attention  was 
a  man.  Unless  the  rule  of  law  is  that  those 
In  charge  of  a  train,  under  circumstances 
such  as  we  now  have  before  us,  must  stop 
It  every  time  they  see  an  object  lying  near 
the  track  which  looks  like  a  man,  the  evi- 
dence of  Dean  does  not  show  any  negligence 
on  the  part  of  those  In  charge  of  the  train 
In  question.  When  we  remember  the  long 
dilstances  traversed  by  trains  now  operated 
In  this  country,  and  the  absolute  necessity 
of  tbelr  being  run  on  schedule  time,  both  for 
the  safety  of  the  traveling  public  and  the 
needs  of  commerce,  a  rule  would  bear  exceed- 
ingly hard  upon  corporations  which  requires 
them  to  stop  their  trains  to  investigate  every 
object  lying  near  their  tracks  which  "looks 
like  a  man."  And  especially  would  this  be 
true  where  the  object  (if  a  man)  was  a  mere 
trespasser,  to  whom  no  lookout  duty  was 
owing.  The  more  reasonable  rule.  It  seems 
to  ns,  Is  that  the  corporation's  duty  to  a  tres- 
passer begins  when  it  actually  discovers  his 
peril.  The  conductor  In  this  Instance  was 
not  obliged  to  take  the  mere  suggestion  of 
the  brakeman  that  "it  looks  like  a  man"  as 
a  fixed  fact  He  was  looking  at  the  object 
himself,  and  Dean  testifies  that,  after  he  and 
the  conductor  actually  discovered  that  It  was 
a  man,  everything  that  was  possible  to  be 
done  to  save  him  was  done. 

It  seems  to  us  that  this  case  cannot  be 
distinguished  from  Goodman's  Adm'r  v. 
Louisville  &  Nashville  Railroad  Company, 
116  Ky.  900,  77  S.  W.  174,  63  L.  R.  A.  657. 
In  the  latter  case  the  decedent,  a  boy  of  11 
years,  laid  down  between  the  rails  on  the 
track  of  the  corporation.  A  train  came  along, 
traveling  at  the  rate  of  from  30  to  35  miles  an 
boor,  and  ran  over  and  Instantly  killed  him. 
The  boy  was  a  trespasser  upon  the  track,  and 
the  railroad  owed  him  no  duty,  except  to  use 


reasonable  diligence  to  refrain  from  injuring 
him  after  his  peril  was  discovered.  When 
within  about  150  yards  of  him,  the  fireman, 
who  was  looking  out  ahead,  saw  an  object  on 
the  track  which  appeared  to  be  a  piece  of 
pai)er;  but,  when  the  engine  had  approached 
to  within  30  feet  of  the  object,  he  discovered 
It  to  be  the  decedent  From  that  time  on 
everything  was  done  to  stop  the  train  before 
it  ran  over  him.  In  addition  to  these  facts, 
evidence  was  introduced  which  tended  to 
show  that  it  was  possible  for  the  engineer  to 
discover  the  deceased  in  time  to  save  him. 
At  the  close  of  the  plalntUTs  testimony,  the 
trial  court  awarded  the  defendant  a  peremp- 
tory instructiftn  to  the  Jury  to  find  for  It 
The  merit  of  this  Judgment  was  the  question 
on  appeal,  and  in  the  opinion  affirming  it  we 
said:  "In  broad  daylight  he  laid  down  be- 
tween the  rails,  and  it  certainly  cannot  be 
said  that  It  was  negligence  in  the  engineer  in 
charge  of  the  train  not  to  have  discovered  his 
position  of  peril  at  the  very  first  moment 
when  it  might  have  been  discovered  by  one 
who  went  there  for  the  express  purpose  of 
ascertaining  whether  such  discovery  was  pos- 
sible. Trains  must  be  mn  on  schedule  time, 
and  no  duty  is  Imposed  iu)on  those  in  charge 
to  stop  or  slow  up  at  the  appearance  upon  the 
track  of  objects  the  nature  of  which  is  only 
discernible  upon  near  approach." 

In  the  case  of  Early's  Adm'r  v.  Louisville, 
H.  ft  St  L.  Ry.  Co.,  116  Ky.  13,  72  S.  W. 
348,  there  was  no  actual  witness  to  the 
killing;  but  the  plalntifl  undertook  to  estab- 
lish negligence  of  the  defendant  corporation 
by  showing  that  the  track  at  the  place  where' 
the  deceased  was  killed  was  perfectly  straight 
for  a  long  distance,  and  therefrom  deducing 
the  conclusion  that  had  the  corporation's  em- 
ployes exercised  ordinary  diligence,  th^ 
could  have  discovered  his  peril  in  time  to  save 
him.  The  deceased  being  a  trespasser  upon 
the  track  at  the  point  where  he  was  killed, 
this  court  In  the  opinion,  after  stating  the 
rule  as  herein  enunciated  of  the  duty  of  the 
corporation  to  a  trespasser,  said:  "We  do 
not  attribute  to  the  tests  made  by  some  of  the 
witnesses,  as  to  the  distances  from  which 
certain  objects  placed  by  them  on  the  railroad 
track  at  the  point  of  the  accident  could  l>e 
seen,  the  Importance  attached  to  them  by 
counsel  for  appellant;  for  we  know  that  ob- 
jects to  which  the  attention  is  called  In  ad- 
vance can  more  readily  be  seen  and  Identified 
by  a  person  stationed  on  the  gronnd  at  a  given 
distance  than  by  one  on  a  rapidly  moving 
train,  however  keen  his  vision,  or  constant 
his  outlook  on  the  track  ahead  of  the  train. 
But  these  tests  do  not  of  themselves,  or  in 
connection  with  the  remainder  of  the  evi- 
dence, supply  the  facts  from  which  negligence 
on  the  part  of  appellee  may  be  inferred ;  and, 
being  of  the  opinion  that  the  lower  court  did 
not  err  in  giving  the  peremptory  Instruction, 
nor  in  refusing  the  appellant  a  new  trial,  the 
Judgment  is  affirmed." 

The  opinion  In  the  case  of  Goodman's  Adm'r 
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T.  LouUiTllle  Sc  NaahvlUe  Railroad  Company, 
supra,  so  thoroughly  discusses  and  distinguish- 
es the  cases  relied  on  by  appellee  to  sustain 
the  judgment  of  the  trial  court  In  overruling 
the  motion  for  a  peremptory  Instruction  from 
the  case  at  bar  that  we  think  It  unnecessary 
to  review  them  here.  Upon  the  theory  -that 
appellee's  decedent  was  In  actual  peril  as  he 
lay  near  the  track  at  the  time  be  was  first 
observed,  we  think  the  evidence  falls  to  show 
any  negligence  on  the  part  of  the  corporation, 
under  the  well-settled  rule  of  Its  duty  to  tres- 
passers. £^m  the  time  that  Its  employes 
knew  the  object  they  had  heretofore  seen  ly- 
ing near  the  track  was  a  man,  there  Is  no 
dispute  that  ev«7thlng  was  done  which  could 
have  been  done  to  stop  the  train,  and  we  do 
not  think  the  appellant  owed  the  decedent  any 
duty  prior  to  that  time. 

As  a  matter  of  fact,  however,  Hathaway 
was  In  no  actual  danger  of  being  Injured  by 
the  passing  train,  as  was  demonstrated  by  the 
fact  that  no  part  of  his  body  was  touched 
except  his  arm,  which  be  threw  across  the 
track  Just  before  the  train  reached  him ;  and 
there  can  be  no  question  that  It  was  Impossi- 
ble to  stop  the  train  In  time  to  save  bis  arm 
after  be  placed  it  across  the  rail.  The  close 
proximity  of  Hathaway  to  the  track  at  the 
time  he  was  discovered  made  the  employes 
of  the  appellant  believe  that  he  was  in  dan- 
ger, and  they  acted  upon  this  theory,  al- 
though, as  said  before.  It  later  transpired  that 
be  was  not;  and  the  question  arises  on  this 
latter  phase  of  the  case  whether  the  employes 
(conceding  that  they  saw  him  as  be  originally 
lay  In  time  to  stop  the  train,  and  failed  to  do 
so)  were  bound,  at  the  peril  of  the  corpora- 
tion, to  anticipate  that  a  man,  lying  otherwise 
safe  near  the  track,  would  deliberately  place 
his  arm  upon  the  rail  before  the  train  reached 
bUn.  It  seems  to  us  that  the  proximate  cause 
of  the  injury  which  accrued  to  Hathaway  was 
this  last  act  of  his  in  suddenly  plactng  bis 
arm  across  the  rail;  and  if  the  corporation 


was  not  bound  to  antldinte  bla  presence  at 
the  place  of  the  acddoit  (be  being  a  trespass- 
er), it  was  not  bound  to  anticipate,  after  ita 
employes  saw  blm  in  a  safe  position  witli 
reference  to  the  passing  train,  that  he  would 
immediately  imperii  himself  by  placing  a  part 
of  his  body  in  front  of  the  approaching  car. 
Suppose  be  bad  been  seen  standing  so  close  to 
the  tra(&  that  it  was  impossible  to  tell  wheth- 
er be  was  in  danger  as  he  stood,  but  it  was 
afterwards  found  that  he  was  safe;  must 
the  corporation  anticipate,  at  its  peril,  that 
be  would  throw  himself  across  the  trade  (If 
be  afterwards  did  so)  In  front  of  the  train? 
It  seems  to  us  that  this  questiou  must  be 
answered  in  the  negative,  unless  we  are  to 
hold  that  the  employes  must  be  endowed  with 
prescience,  because  it  would  not  be  reason- 
able to  suppose  that  one  so  standing  would 
make  his  seeming  peril  actual  by  throwing 
himself  across  the  track.  Undoubtedly,  if 
the  railroad's  employes  in  charge  of  a  moving 
train  see  one  in  apparent  danger  by  his  prox- 
imity to  the  track,  and  they  fall  to  use  ordi- 
nary diligence  to  save  him,  and  the  apparent 
peril  is  found  to  be  real,  and  the  party  is  in- 
jured by  the  negligence,  the  corporation  will 
be  responsible.  The  converse  of  this  is  equal- 
ly true,  and  if  the  apparent  danger  in  the 
supposed  case  does  not  exist  in  actuality,  but 
the  party  by  a  change  of  bis  position  makes 
his  seeming  peril  real  at  a  point  in  the  se- 
quence of  events  from  which  reasonable  dili- 
gence would  not  save  him,  then  the  corpora- 
tion is  not  liable,  because  the  injury  resulted, 
not  from  the  original  negligence  in  failing  to 
stop  the  train,  but  from  the  new  act  of  peril 
committed  by  the  trespasser. 

For  the  reasons  indicated,  the  Judgment  is 
reversed  for  proceedings  consistent  herewith. 

« 

NUNM,  J.,  dissoits  from  the  last  half  of  tbe 
opinion,  which  relates  to  the  decedent  placing 
his  arm  on  the  track  Just  before  the  train 
reached  blm. 
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HABBODSBURO  WATBR  GO.  j.  OITT 
OF  HABBODSBUBG. 

(Coart  of  Appeals  of  Kentucky.    Dec.  Ifl,  1905.) 

1.  EqUITT— HXABING — StTBMIBSION  OF  IBSUU. 

Where  a  suit  pending  on  the  equity  aide  of 
the  court  involves,  not  only  the  weight  of  testi- 
mony,  but  a  careful  and  accurate  application 
of  the  evidence  to  the  peculiar  circumstances  of 
the  case,  the  issue  being  intricate  and  better 
suited  for  trial  by  a  master  commissioner  than 
by  a  jury,  it  is  proj^er  for  the  court  to  refer 
the  case  to  the  commissioner  and  to  deny  a  mo- 
tion for  a  trial  of  the  issue  by  a  jury. 

2.  yBNITS— CHAHOB— DiBCBXTION    OT   COUST. 

The  trial  court  is  Invested   irith   a  large 
discretion  in  the  matter  of  changing  the  venue. 
[Ed.  Note. — For  cases  in  point,  see  toL  48, 
Cent  Dig.  Venue,  i  84.] 
&  IMTESEST— Uruquidatkd  DxifAnDS. 

A  demand  of  a  water  company  for  supply- 
ing a  city  with  water  does  not  bear  interest 
until  the  institution  of  suit,  where  the  de- 
mand is  unliquidated  because  of  the  water  com- 
pany's noncompliance  with  the  contract  under 
whidi  the  water  was  furnished,  and  consequent 
right  to  recover  only  the  value  of  the  water 
actually  famished. 
4.  Costs— AixowAHox  on  JuDomnT. 

Under  Ky.  St.  1903,  {  8S9,  providing  that 
the  party  succeeding  in  any  action  shall  re- 
cover his  costs,  a  party  who  is  entitled  to  a 
Judgment  for  some  amount  is  also  entitled  to 
costs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Costs,  H  lOS-llC] 
6.  Tesdib  —  Patmbbt  iwto  Coxjbt  — Opbu- 

TION    AND   ErFECT. 

Under  Civ.  Code  Prac  f  640,  providing 
that  defendant  may  offer  in  court  to  confess 
Judgment  for  part  of  the  amount  claimed,  and. 
if  plaintiff  refuses  to  accept  such  confession  and 
OB  the  trial  does  not  recover  more  than  was 
confessed,  he  shall  pay  all  the  costs  of  defend- 
ant thereafter  incurreo,  the  payment  into  court 
by  defendant  of  the  correct  amount  due  stops 
tne  running  of  both  Interest  and  costs. 

[Bd.  Note. — For  cases  In  point,  see  vol.  IS, 
Cent  Die.  Costa,  i  189;  vol.  29,  Cent  Dig. 
Interest,!!  114,  116.] 

Appeal  from  Oircnlt  Court,  Anderson 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Harrodsburg  Water  Company 
against  tbe  dty  of  Harrodsburg.  From  the 
judgment  rendered,  both  parties  appeal.  Be- 
Tcrscd. 

Galfber  A  Vanarsdall,  Breckinridge  & 
Shelby,  and  L.  W.  McKee,  for  appellant  W. 
C.  Bell,  J,  T.  Wilson,  Eobt  Harding,  B.  M. 
Hardin,  R.  W.  Keenon,  and  F.  B.  Feland, 
for  appellee. 

BABKBR,  J.  This  la  the  third  appeal  of 
tbte  case.  The  opinion  on  the  flrst  is  con- 
tained In  64  8.  W.  658,  23  Ky.  Law  Rep.  956, 
and  the  second  In  78  S.  W.  1032,  24  Ky.  Law 
Rep.  2193.  The  last  opinion  sets  forth  the 
facta  of  tbe  case  so  circumstantial  ly  that  It 
Is  unnecessary  more  than  to  refer  to  it  for  a 
complete  statement  of  the  facts  Involved  on 
tblB  appeaL 

We  need  not  say  that  the  legal  prlndples 
settled  on  tbe  formor  appeals  constitnte  the 
law  on  this,  so  far  as  applicable.  On  the 
•econd  appeal  It  was  settled  that  the  con- 


tract existing  between  appellant  and  appellee 
is  a  binding  and  efficient  obligation.  It  was 
also  settled  as  a  qnestion  of  fact  that  the 
water  company  had  not  complied  with  this 
contract  by  fnrnlBhlng  water  according  to  its 
terms,  and  therefore  it  was  not  entitled  to 
recover  the  toll  contract  price,  bnt  was  only 
entitled  to  recover  on  a  quantum  meruit  tbe 
value  of  the  water  actually  furnished.  Tbe 
opinion  did  not  determine  what  that  value 
was,  but  the  case  was  reversed  for  the  sole 
purpose  of  having  that  single  question  ascer- 
tained on  a  new  trial.  It  was  also  decided 
that  the  city  must  flrst  pay  to  the  water  com- 
pany a  reasonable  price  for  tbe  water  fur- 
nished, to  enable  it  to  siq>ply  water  of  the 
parity  called  for  by  the  contract,  and  then. 
If  within  a  reasonable  time  It  failed  to  com- 
ply with  the  contract,  tbe  city  should  be  re- 
leased from  the  obligation.  When  tbe  case 
returned  to  the  court  below  there  was 
nothing  left  to  be  decided  ezc^t  tbe  single 
qnestion,  what  was .  a  reasonable  price  for 
the  water  furnished  by  the  company  to  the 
municipality,  which  had  not  theretofore  been 
paid  for?  Tbe  parties  were  directed  to 
amend  their  pleadings  to  conform  to  this 
view,  and  in  the  event  they  so  failed  the  ac- 
tions were  to  be  dismissed. 

There  were  five  cases  depending  between 
the  parties,  all  involving  the  same  question 
and  being  actions  for  the  sums  due  for  the 
different  quarters  of  the  year  during  which 
the  water  was  fnmlsbed  under  the  contract 
When  they  returned  to  the  conrt  below  the 
petitions  were  amended  in  accordance  with 
the  opinion,  so  as  to  recover  on  the  quantum 
meruit  Answers  were  flled,  denying  all  of 
the  material  allegations  of  the  petitions  as 
amended,  and  setting  np  a  counterclaim  in 
favor  of  the  city  against  the  water  company 
for  $29,550,  being  the  total  amount  thereto- 
fore paid  by  the  municipality  to  the  water 
company  for  water  under  the  contract  from 
Its  inception  until  this  litigation  commenced ; 
It  being  alleged  that  this  money  was  paid 
over  by  the  municipality  under  a  mistake 
both  of  law  and  fact  All  of  these  allegations 
were  placed  in  issue  by  replies,  which  alsO' 
pleaded,  in  separate  paragraphs,  the  five- 
year  statute  of  limitations  in  bar  of  the 
claim.  The  allegations  of  the  replies  being 
controverted,  the  issues  were  completed.  On 
the  petition  of  the  water  company,  the  court 
granted  a  change  of  venae  from  Mercer 
to  Anderson  connty,  and  the  litigation 
was  finally  determined  in  the  circuit  court 
of  the  latter  county.  After  tbe  cases  reached 
the  Anderson  drcnit  court  tbey  were 
consolidated  and  transferred  to  equity  and 
then  referred  by  the  court  on  his  own 
motion  to  his  master  commissioner,  to  take 
proof  and  report  among  other  things,  the 
value  of  the  water  famished  by  the  appel- 
lant to  appellee  during  the  period  of  time 
covered  by  this  litigation. 

After  what  appears  to  have  been  a 
thorough  Investigation  and  th|r"ta^i])g^f f^  a 
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«reat  deal  of  erldoice,  tbe  oommlsaloner  re- 
ported that  a  dednctlon  of  ^546.60  from  tbe 
annual  contract  price  would  be  a  proper  re- 
duction. In  other  words,  he  ascertained  that 
tbe  value  of  the  water  furnished  at  tbe  con- 
tract price  for  tbe  whole  period  covered  by 
this  litigation  Is  $16,888,  and  tbe  total 
amount  of  dednctlon,  at  $546.60  i>er  annum.  Is 
$2,186,  leaving  a  balance  due  of  $14,694.  Tbe 
commissioner  reached  this  conclusion  In  the 
manner  shown  by  the  following  excerpt  from 
hlH  report:  "I  find  from  the  evidence  sub- 
mitted that  the  plaintiff  has  not  at  all  times 
furnished  the  citizens  of  the  city  of  Harrods- 
bnrg  water  of  a  sufficient  degree  of  purity 
during  tbe  period  of  time  from  tbe  IStb  of 
May  of  each  year  to  the  16th  of  November  of 
tbe  same  year.  It  was  agreed  by  the  terms 
of  the  contract  between  the  plaintlfT  and  de- 
fendant that  the  water  to  be  supplied  should 
be  pure  and  wholesome  and  protected  from 
all  sources  of  impurity  and  contamination, 
and  constantly  maintained  during  the  Ute  of 
that  contract  to  that  standard  of  purity 
usually  required  for  supplies  of  water  for  mu- 
nicipal and  domestic  purposes.  This  has  not ' 
been  done  by  the  plaintiff.  But  when  it  Is 
attempted  to  compute  the  damage  done,  a 
more  serious  question  arises.  However,  from 
a  careful  consideration  of  all  tbe  proof  sub- 
mitted, I  find  that  the  basis  upon  which  the 
compensation  to  tbe  plaintiff  herein  should 
be  based  is  that  the  plaintiff  be  allowed  tbe 
full  contract  price  for  water  furnished  to  de- 
fendant herein,  to  wit,  $1,056  per  quarter, 
from  the  period  of  time  from  November  16th 
to  May  16th  of  each  year,  and  that  for  tbe 
remaining  six  months  of  each  year  there  be 
deducted  from  the  sum  of  $1,065  per  quarter 
the  sum  of  $273.25  per  quarter  for  the  six 
months  beginning  May  15th  of  each  year  and 
ending  November  15th  of  the  same  year.  In 
other  words,  that  there  be  deducted  from  the 
annual  amount  due  the  plaintiff  company 
herein  tbe  sum  of  $.546.60  per  year,  and  in  ac- 
cordance with  tbe  time  of  the  several 
quarters'  rental  that  the  defendant  herein 
may  be  In  default,  and  upon  which  these  ac- 
tions are  based ;  this  calculation  being  based 
upon  one-half  of  the  sum  paid  by  all  of  the 
'domestic  consumers  of  said  water  in  the  said 
city  of  Harrodsburg  during  the  period  of 
time  from  said  May  16th  to  November  15tb 
•of  each  year." 

Upon  final  Judgment  the  court  allowed 
tbe  appellant,  as  reasonable  compensation 
for  the  water  furnished,  $627.60  per  quarter, 
«r  one-half  the  contract  price,  with  interest 
upon  these  various  sums  from  the  time  they 
were  due  until  paid.  Tbe  counterclaim  of 
tbe  municipality  was  dismissed,  and  Its  plea 
that  Its  contract  with  the  water  company  be 
canceled  denied.  Tbe  report  of  the  commis- 
sioner is  a  very  able  and  painstaking  docu- 
ment, showing  that  the  officer  went  over  tbe 
whole  subject  Involved  In  this  litigation  In  a 


most  thorough  manner,  and  tbe  oonclusioa 
he  reached  accords  with  our  view  ooncwnlng 
tbe  Justice  of  appellant's  claim,  considered 
in  the  light  of  tbe  evidence  adduced  and  tbe 
principles  settled  by  the  former  opinions. 

There  was  no  error  In  referring  tbe  case 
to  tbe  commissioner,  and  overruling  tbe  ap- 
pellant's motion  for  an  issue  out  of  chancery 
to  try  tbe  disputed  questions  of  fact  by  a 
Jury.  The  issue  was  intricate,  Involving  not 
only  the  weighing  of  the  testimony  of  tbe  wit- 
nesses, but  a  careful  and  accurate  applica- 
tion of  this  evidence  to  the  peculiar  dream- 
stances  embraced  In  the  dispute  between  tbe 
parties;  In  other  words,  the  issue  was  one 
better  suited  to  a  skilled  and  accurate 
master  commissioner  than  to  a  Jury.  Manlon 
V.  Manlon,  86  B.  W.  197,  27  Ky.  Law  Rep. 
400. 

We  think  that,  under  the  facts  of  the  case, 
tbe  relative  position  of  the  parties  in  tbe 
county  of  Mercer,  tbe  conrt  correctly  sna- 
talned  the  motion  of  appellant  for  a  change 
of  venue.  The  trial  court  was  Invested  with 
a  large  discretion  in  this  matter,  and  we  be- 
lieve exercised  It  wisely  in  tbe  particular 
case  in  hand.  Certainly  no  injury  accrued  to 
tbe  appellee  by  the  change,  as,  after  all.  tbe 
case  being  in  equity,  was  tried  by  a  learned 
and  impartial  chancellor. 

The  appellant's  demand,  being  under  the 
former  opinion  of  this  court  an  unliquidated 
claim,  did  not  bear  Interest  until  after  tbe 
institution  of  the  action,  and  it  was  therefore 
error  to  allow  Interest  on  tbe  various  soma 
sued  for  at  the  time  they  would  have  been 
due  under  the  contract.  The  case  of  City  of 
Louisville  V.  Henderson's  Trustee,  IS  S.  W. 
Ill,  11  Ky.  Law  Rep.  786,  does  not  support 
appellant's  contention  on  this  point  Tbere 
it  was  adjudged  on  final  trial  that  tbe  city 
owed  the  whole  amount  dalmed,  and  shonld 
have  paid  It  at  tbe  time  prescribed  In  the 
contract  It  therefore,  being  In  tbe  wrons 
ab  Initio,  ought  to  pay  interest  for  tbe  wrong- 
ful detention  of  the  contractor's  money.  In 
this  case  it  bad  been  adjudged  that  tbe  city 
did  not  owe  the  amount  claimed  by  tbe  water 
company,  and  the  former  had  no  way  to  atop 
Interest  on  the  real  amount  due  until  the  ac- 
tion was  Instituted  for  it  After  that  appel- 
lee could  have  paid  the  amount  due  Into 
court  and  stopped  both  Interest  and  costs. 
If  it  was  found  to  be  In  tbe  rl^t  as  to  tbe 
amount  due  on  final  trlaL 

The  appellant,  however,  was  entitled  to  a 
Judgment  for  Its  costs.  It  was  entitled  to  a 
Judgment  for  something,  and  that  Judgmmt 
carried  the  costs.  Ky.  St  1903,  |  888;  dr. 
Code  Prac.  {  640. 

For  these  reasons  the  Judgment  is  reraraed 
on  original  and  cross-appeal,  with  dlrectloas 
that  a  Judgment  be  entered  in  favor  of  appel- 
lant according  to  the  prlndplea  herein  set- 
tled. 
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SMITH  T.   HABDWICK  at  al. 
(Coon  of  Appeals  of  Kentucky.    Dee.  16,  1905.) 

LANDI.OBD  AND  T«RANT— BlSCOVlBT  OF  POS- 
SESSION— QuKSTioNiNo  Title. 
Ky.  St  1908,  I  229!i,  provides  that  if, 
-without  contract,  the  tenant  holds  over  after 
the  time  stipnlated  for  the  tenancy  to  expire, 
and  proceedings  to  recover  possession  are  not 
instituted  wiuin  90  days,  they  may  not  be 
instituted  tUl  the  end  of  a  year  from  the  day 
the  tenancy  expired,  and  at  the  end  of  such 
year  he  stands  in  the  same  relation  to  his 
landlord  that  he  did  at  the  expiration  of  the 
tenancy  by  contract.  Held  that,  where  land 
-waa  leased  for  a  year,  daring  which  the  lessor 
died,  whereupon  by  operation  of  law  the  lessee 
became  the  tenant  of  the  lessor's  real  represen- 
tatives, the  tenant  could  not,  in  forcible  de- 
tainer proceedinn  instituted  by  such  representa- 
tivea,  a  year  after  expiration  of  the  term  of 
the  lease,  question  their  title. 

[Gd.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  g  184.] 

Appeal  from  Circuit  Court,  Davlees  County. 

"Not  to  be  officially  reiported." 

Forcible  detainor  proceedings  by  Henry 
Gardwlck,  Sr.,  and  another  against  0.  & 
Smltb.  Judgment  for  plaintiffs.  Defendant 
appeals.    Affirmed. 

Wilfred  Carlco,  C.  S.  Walker,  and  La  Vega 
Clements,  for  appellant  Sweeney,  Ellis  & 
Sweeney,  for  appellees. 

HOBSON,  C.  J  Eva  K.  Hardwlck,  the 
wife  of  Henry  Hardwlck,  was  the  daughter 
of  3.  B.  Kam,  and  was  the  owner  In  fee  of  a 
tract  of  land  in  Daviess  county,  subject  to 
the  life  estate  of  her  father  as  tenant  by  the 
curtesy.  When  she  was  married  in  May, 
1900,  It  was  agreed  Iietween  her  and  her 
fatber,  who  told  ber  that  be  could  not  give 
taer  anything  else,  that  sbe  might  then  have 
and  take  possession  of  the  tract  of  land,  which 
was  held  at  the  time  by  C.  8.  Smith  as  his 
tenant;  it  being  agreed  that  Smltb  was  to 
pay  him  the  rent  for  that  year.  Pursuant 
to  this  agreement  Mrs.  Hardwlck  and  her 
husband  leased  tbe  land  to  Smith  for  the 
year  1901.  and  Smith  held  the  land  as  her 
tenant  and  paid  taer  tbe  rent  In  the  fall  of 
1901  a  new  contract  was  made  with  Smith 
for  tbe  year  1002,  by  which  he  continued  to 
bold  the  land  as  the  tenant  of  Mrs.  Hardwldc. 
Tbls  contract  was  made  with  Smith  by  her 
fatber,  J.  B.  Kam,  as  her  agent;  she  then 
living  in  Memphis,  Tenn.  She  and  her  bus- 
band  paid  tbe  taxes  on  tbe  land  from  the 
time  ber  fatber  gave  It  up  to  her.  In  March, 
1902,  Mrs.  Hardwlck  died,  leaving  surviving 
ber  the  infant  appellee,  Henry  Hardwlck,  Jr., 
and  ber  husband.  In  tbe  fall  of  1902  no  new 
<'ontract  was  made  with  Smith,  and  he  re- 
mained on  the  land  for  the  year  1903  without 
any  contract.  Henry  Hardwlck  quallfled  as 
tbe  gtwrdlan  of  bis  child.  Henry  Hardwlck, 
Jr.,  and.  Smith  declining  to  give  him  posses- 
sion of  the  farm,  this  proceeding  of  forcible 
detainer  was  instituted  by  him  In  his  own 
name  and  as  guardian  for  his  son  on  Janu- 
ary S,  1904,  before  a  justice  of  the  peace  of 
Daviess  county.    There  was  judgment  for  the 


plalntUts  in  the  magistrate*!  court  Smith 
appealed  to  tbe  circuit  court,  where  there 
was  also  a  judgment  against  him,  and  from 
this  judgment  he  appeals  to  this  court 

He  Introduced  on  the  trial  evidence  tending 
to  show  that  Karn  only  gave  up  the  place  to 
bis  daughter  for  the  year  1901,  and  he  also 
Insists  that  the  transaction  between  Karn 
and  bis  daughter,  being  verbal,  was  void. 
Whether  the  transaction  between  Kam  and 
bis  daughter  was' taken  out  of  the  statute  of 
frauds  by  the  letters  which  Kam  wrote  bis 
daughter  we  need  not  determine.  The  only 
question  that  can  be  determined  In  tbls  kind 
of  a  proceeding  la  tbe  right  to  possession. 
Tbe  question  of  title  cannot  be  tried  In  a 
case  of  this  sort  Smith  admittedly  held  the 
land  as  the  tenant  of  Mrs.  Hardwlck  for  the 
year  1901.  It  is  equally  clear  that  be  held 
it  as  her  tenant  for  the  year  1902.  When 
she  died  during  the  year  be  became  by  opera- 
tion of  law  the  tenant  of  ber  real  r^resenta- 
tlves,  ber  husband  and  ber  Infant  child. 
When  at  the  close  of  that  year  be  made  no 
contract  for  another  year's  tenancy,  and  no 
proceeding  was  Instituted  against  him  for  90 
days,  he  had  the  right  to  remain  until  tbe 
end  of  the  year,  under  section  229S,  Ky.  St 
1908.  But  during  this  time  be  held  as  their 
tenant  as  he  had  held  before,  and  when  he 
refused  to  give  possession  at  the  end  of  the 
year  by  the  terms  of  the  statute  be  stood  in 
tbe  same  relation  to  his  landlord  as  at  tbe 
expiration  of  liis  term  at  the  close  of  the 
yetu-  1902.  To  permit  him  to  make  the  de- 
fense which  he  offered  would  be  to  permit 
him  to  deny  his  landlord's  title  and  to  try 
the  question  of  title  in  this  form  of  action, 
which  cannot  be  done. 

Judgment  affirmed. 


COMMONWEAI/TH,   to   Use  of  LEE,  t. 
LEE  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1905.) 

1.  OOABDIAN   AND   WaKD— GUABDIAR'S   BOND 
— SUBBTIKS— SnrnciENCY. 

The  test  of  the  sufficiency  of  a  surety  on 
a  guardian's  bond  is  whether,  being  a  resident 
of  tlie  state,  be  is  solvent  and  has  enough 
property  liable  for  debts  to  pay  the  liability 
assumed  to  tbe  ward,  in  addition  to  the  surety's 
other  liabilities. 

2.  JvDOKs  —  Ouabdiak's   Bond — Sttbetiks  — 
Acceftancb;— Cabs  Requirid. 

The  county  judge's  liability  to  a  ward  in 
the  acceptance  of  sureties  on  the  bond  of  the 
guardian  is  measured  by  the  exercise  of  due 
care  to  determine  the  solvency  of  the  sureties 
accepted  by  him  on  such  bond. 
Barker,  J.,  dissenting. 

"To  be  officially  reported." 

Modification  of  opinion. 

For  former  opinion,  see  86  S.  W.  99a 

O'REAR,  J.  A  surety  upon  a  guardian's 
bond  must  be  solvent  to  be  sufficient  While 
tbe  statute  says  that  tbe  county  judge  Is 
liable  if  he  accepts  such  sureties  as  do  not 
satisfy  him  of  their  sufficiency,  it  does  not 
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follow  tbat  bla  being  merely  eatUifled  will 
exonerate  him  from  liability  to  the  ward  for 
failing  to  require  sufBcient  surety.  Yet  his 
liability  is  not  that  of  an  Insurer,  but  of  one 
reQulred  to  ezerdae  ordinary  care  and  good 
faith  in  the  matter.  A  surely  may  be  suf- 
fident  who  Is  solvent,  or  wcwth  a  sum  in  ex- 
cess of  the  personal  estate  and  income  of 
the  real  estate  of  the  ward,  although  the 
surety's  property  may  not  ^11  be  subject  to 
levy  of  an  execution.  He  might  have  proper- 
ty subject  to  execution  equal  to  the  value 
of  the  ward's  estate,  and  yet  be  insufficient, 
as  if  he  were  insolvent ;  that  Is,  if  on  a  wind- 
ing up  of  his  business  he  would  not  have 
enough  property  to  pay  his  debts,  or  be  on- 
able  to  pay  his  debts  in  the  ordinary  coarse 
of  dally  transaction.  We  think  the  test  of 
the  surety's  sufficiency  is  whether  be  Is  sol- 
vent, being  a  resident  of  the  state  and  having 
enough  pro]>erty  liable  for  debts  to  pay  the 
liability  assumed  to  the  ward  In  addition 
to  the  surety's  other  llabilitlea.  The  coun- 
ty Judge's  liability  to  the  ward  la  If  he  falls 
to  oae  ordinary  care  to  acquaint  himself  wltb 
the  solvency  of  the  sureties  accepted  by  him 
on  the  bond,  and  accepts  insufficient  sturety 
without  exercising  such  care.  In  this  case 
we  are  sattsfled  from  the  record  that  the 
comity  Judge  did  not  use  that  degree  of  care 
in  taking  the  bond,  or  In  seeing  to  It  that  it 
continued  safe. 

While  the  opinion  la  modified  to  the  ex- 
tent Indicated,  the  petition  for  rehearing  Is 
overruled  on  the  merits  of  the  case. 


BARKER,  J„ 
opinion. 


dissents  to  modification  of 


WILDER  V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  IMS.) 

BhlBEZZISMKRT— PbOFKBTT    OWNXD    BT     FOB- 
.  EIOR   OOKPOBATIOK. 

In  ajproeecutlon  for  anbezzlement,  in  viola- 
tion of  Ey.  St  1908,  t  1208,  providing  that.  If 
any  person  to  whom  property  which  may  be  the 
subject  of  larceny  has  been  delivered  shall  con- 
vert the  same  to  his  own  use,  etc.,  he  shall  be 
confined,  it  was  immaterial  that  the  owner  of 
property  alleged  to  have  been  embezzled  was  a 
forei^  corporation  which  had  not  obtained  pei^ 
mission  to  do  business  in  Kentucky. 

Appeal  from  Circuit  Court,  Knox  Coun^. 

"Not  to  be  officially  reported." 

H.  D.  Wilder  was  convicted  of  embezzle- 
ment, and  he  appeals.    AArmed. 

W.  R.  Black  and  J.  H.  Wilson,  for  appel- 
lant N.  B.  Hays  and  C.  H.  Morris,  for  the 
Commonwealth. 

BARKER,  J.  The  appellant,  H.  D.  Wilder, 
was  Indicted  by  the  grand  Jury  of  Knox 
county,  Ky.,  charged  with  the  offense  of  em- 
bezzling money  belonging  to  the  Cable  Com- 
pany, a  corporation,  contrary  to  the  provi- 
sions of  section  1203  of  the  Kentucky  Stat« 
ntes  of  1908.  A  trial  resulted  in  his  con- 
viction and  being  sentenced  to  the  penlteo- 
tlaty   for  a  term  «f  two  yeara. 


It  seems  to  tu  that  Om  guilt  of  appellant 
was  proved  beyond  question.  There  is  noth- 
ing in  the  statutes  which  requires  the  corpo- 
ration to  be  created  by  the  laws  of  this 
state,  or  to  obtain  permission  to  do  business 
here.  That  It  was  a  corporation  created  by 
the  laws  of  the  state  of  Illinois  for  the  pur- 
pose of  manufacturing  and  selling  pianos, 
and  that  appellant  was  Its  agent  In  Knox 
county,  Ky.,  and  sold  for  it  many  pianos,  for 
which  be  collected  Its  money  and  failed  to 
turn  It  over,  but,  on  the  contrary,  convorted 
It  to  his  own  use,  is  not  seriously  dictated. 
On  the  trial  two  of  appellant's  letters — one 
written  to  the  corporation  and  the  other  to 
one  of  its  officers — confessing  his  guilt  were 
read  In  evidence,  and  these,  together  wltb 
ample  testimony  in  addition,  placed  the  ques- 
tion of  bis  guilt  beyond  controversy. 

The  instruction  of  the  court  fully  covered 
the  law  of  the  case,  and  there  Is  no  error  in 
the  record  which  would  authorize  us  to  re- 
verse the  Judgment  It  must  therefore  be  af- 
firmed ;  and  It  is  so  ordered. 


BELL  T.  BAUt  St  aL 
(Court  of  Appeate  of  Kentucky.    Dec.  18,  190S.) 

1.  WlIXS  —  CONDITIONAi     DeVISKS— CONVXT- 
ANCE8. 

Testatrix  devised  real  estate  to  plaintiff  for 
her  sole  use,  free  from  the  management,  con- 
trol, and  debts  of  any  husband  she  might 
have,  subject  to  the  condition  that.  If  she  sold 
the  same,  the  proceeds  must  be  invested  in  other 
real  estate,  the  title  to  be  taken  for  her  sole 
use,  free  from  the  control  of  her  husband, 
and  requiring  the  purchaser  to  see  to  the  rein- 
vestment of  such  proceeds  before  title  should 
pass,  etc  Held,  that  a  deed  to  the  property  so 
devised  by  the  devisee  and  her  husband,  the 
proceeds  of  the  sale  having  been  paid  to  him 
and  not  reinvested  in  other  real  estate,  passed 
no  title  to  the  grantees. 

2.  Husband  and  Win  —  Dxxds— Covkrant 
OF  Wabeantt — Wife'b  Liabiutt. 

A  married  woman  Is  not  liable  on  a  cove- 
nant of  warranty  contained  in  a  deed  signed 
by  her  conveying  her  separate  estate. 

8.   IlfPBOVEHENTS— COMFKNBATIOK. 

Where  a  deed  conveying  the  separate  nal 
estate  of  a  married  woman  was  void  for  failure 
to  comply  with  certain  conditions  and  limita- 
tions of  her  right  to  convey  the  property,  the 
grantee  was  entitled  to  recover  the  amount  the 
vendible  value  of  the  land  had  been  increased 
by  improvements  erected  therem  by  him  in  good 
faith. 

Appeal  ftom  Olrcoit  Court,  MontKomety 
County. 

"Not  to  be  officially  reported." 

Action  by  Maggie  H.  Bell  against  Edith 
M.  Bair  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

M.  S.  Tyler,  tor  appellant  Bobt  H.  Winn, 
for  appellees. 

NUNN,  J.  This  action  was  tnstltated  by 
appellant  to  recover  from  the  appellees  a 
house  and  lot  In  Mt  Sterling,  Ky.,  which 
appellant  had  conveyed  to  the  appellees ;  the 
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action  being  based  upon  the  theory  that  the 
property  was  the  separate  estate  of  appellant 
and  that  the  will  nndw  which  she  took  It  bad 
forbidden  the  sale  without  a  reinvestment 
The  appellant  was  the  "Maggie  Helm  Thomp- 
son" named  In  the  will.  The  clause  of  the 
will  applicable  to  the  question  Involved  on 
this  appeal  la  as  follows:  "I  give  to  my 
niece,  whom  I  have  raised,  Maggie  Hehn 
Thompson,  •  •  •  the  tract  of  land  and 
town  lots  aforesaid,  subject  to  the  life  estate 
of  my  husband  in  the  same  as  above  set  forth, 
for  her  sole  use  and  benefit,  separate  and 
free  from  the  use,  management,  control, 
debts,  and  liabilities  of  any  husband  she 
may  have,  subject  to  the  following  ctmditlon 
and  limitations:  If  the  said  Maggie  Helm 
Thompson  sell  the  real  estate  she  may  obtain 
under  this  will,  whether  it  be  that  specifical- 
ly mentioned  or  such  as  she  may  obtain  by 
virtue  of  this  will,  the  proceeds  must  be  In- 
vested in  other  real  estate,  and  the  title  must 
be  taken  to  her  for  her  separate  use  and  free 
from  the  control  or  debts  of  any  husband 
she  may  have,  and  the  purchaser  must  see 
to  the  reinvestment  of  the  proceeds  as  above 
provided  for,  and  the  title  shall  not  pass 
from  her  until  the  same  is  done,  and  nothing 
shall  bar  or  estop  her  from  getting  or  re- 
taining the  real  estate  she  may  get  under 
this  will  but  a  relnvestm^it  of  the  proceeds 
as  above  Indicated ;  and  the  property  in  which 
the  proceeds  of  the  other  property  Is  invested 
is  to  pass  and  be  held  and  disposed  of  In  the 
manner  above  specified,  so  that  the  proceeds 
of  the  property  hereby  bequested  shall  always 
be  vested  in  real  estate,  and  nothing  else,  for 
the  separate  use  of  said  Maggie  Helm  Thomp- 
son. And  if  she  Shall  not  dispose  of  the 
estate  she  gets  under  this-  will  by  will,  as 
she  is  empowered  to  do,  and  should  die 
leaving  no  children  or  descendants,  then  the 
said  real  estate  shall  pass  to  her  mother, 
and,  if  she  shall  be  dead,  to  her-descendants." 
The  appellant  and  her  husband,  T.  H.  Bell, 
sold  and  conveyed  this  house  and  lot  to  ap- 
pellees for  the  price  of  $1,450 ;  but  the  pur- 
chase price  was  never  reinvested  In  other 
real  estate,  nor  title  taken  to  appellant, 
as  provided  by  the  will  referred  to.  .This 
provision  of  the  will  of  Margaret  H.  Moore 
was  construed  by  this  court  in  the  case  of 
Bell  (this  appellant)  v.  Mitchell,  34  S.  W. 
695,  17  Ky.  Law  Rep.  1385.  The  same  ques- 
tions involved  in  that  case  are  Involved  in 
the  one  at  bar,  and  under  the  construction 
given  by  this  couft  to  this  clause  of  the  will 
referred  to  it  necessarily  results  that  no  title 
passed  to  the  appellee  by  the  deed  sought  to 
be  canceled  in  this  action.  The  appellees 
seek  to  defeat  the  claim  of  appellant  by  hold- 
ing her  resiMnslble  upon  the  covenant  of  war- 
ranty lo  the  deed  to  appellees,  and  also  by 
alleging  fraud  on  appellant's  part  in  the  sale 
and  conveyance  of  the  property.  It  has  been 
often  held  by  this  court  that  a  married 
woman  is  not  liable  upon  a  covenant  of  war- 
ranty contained  in  a  deed  signed  by  her,  even 


in  conveying  her  own  estate.  See  the  case  of 
Falmouth  Bridge  C!o.  v.  Tibbatts,  16  B.  Mem. 
637,  and  Ourd  v.  Dodds,  6  Bush,  681.  On  the 
question  of  fraud,  there  Is  no  evidence  in 
the  record  showing  that  appellant  perpe- 
trated any  fraud  upon  the  appellees  in  mak- 
ing the  sale  of  this  property. 

It  does  not  appear  from  the  proof  that  ap- 
pellant received  and  converted  any  part  of 
the  purchase  price.  The  evidence  tends  to 
show  that  her  husband  received  it;  but  she 
should  not  be  permitted  to  recover  the  house 
and  lot  without  paying  for  the  improvements, 
which  she  necessarily  recovers  with  the  land, 
to  the  extent  that  they  enhance  its  vendible 
value  at  the  time  she  receives  it  See  Haw- 
kins V.  Brown,  80  Ky.  186.  The  proof  as  to 
the  Improvements  made  upon  the  property 
by  appellees  is  conflicting,  and  it  is  a  ques- 
tion as  to  whether  the  vendible  value  of  the 
property  has  or  not  been  increased  thereby ; 
but  we  are  inclined  to  the  opinion  that  the 
appellees  should  be  allowed  $100  on  that  ac- 
count and  they  should  be  adjudged  a  lien  on 
the  property  for  that  amount 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewltli. 

O'RBAR,  J.,  not  sitting. 


FIRST  isTAT.   BANK   OF  LOUISVILLB   v. 

KRIEJGBR'S  ASSIGNEE. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1805.) 

1.  JuDoiixNT— As  Sbt-Off— Statute. 

Under  Civ.  Code  Prac.  8  377,  providing 
that  judranenta  for  the  recovery  of  money  may 
be  set  off  against  each  other,  with  due  regard 
to  the  legal  and  eqnitable  rights  of  all  persons 
interested  therein,  judgments,  although  they 
affect  principally  the  identical  parties,  are  not 
as  a  matter  of  right  to  be  set  off  against  each 
other,  and  therefore  a  judgment  in  favor  of  an 
assignee  for  the  benefit  of  creditors  for  the 
conversion  of  assets  of  the  debtor's  assigned 
estate  could  not  equitably  be  set  off  by  a  judg- 
ment allowing  unsecured  claims  against  the 
estate  in  favor  of  the  party  claiming  the  set-off. 

2.  SiT-orr— Mdtuautt  of  Deuands. 

Where  an  assignee  for  the  l)enefit  of  credit- 
ors took  title  to  stock  pledged  to  a  bank  by  the 
debtor  as  collateral  security  for  a  particular 
debt,  and  subsequently  there  was  a  conversion 
of  the  collateral  by  the  bank,  the  conversion 
was  of  an  asset  that  belonged  in  equity  to  all 
the  creditors  equally  and  ratably,  and  a  judg- 
ment in  favor  of  the  bank,  alfowing  its  un- 
secured claims  against  the  estate,  could  not  be 
set  off  against  a  judgment  for  tlie  conversion, 
since  the  demands  out  of  which  the  judgments 
were  not  strictly  mutual. 


Appeal  from  Circuit  Court  Jefferson  (boun- 
ty. Chancery  Branch,  Second  Division. 

"Not  to  be  ofllclally  reported." 

Proceeding  by  the  First  National  Bank  of 
Louisville  to  have  a  Judgment  in  its  favor  set 
off  against  the  assigned  estate  of  Jacob  Krie- 
ger.  From  a  judgment  in  favor  of  the  as- 
signee for  benefit  of  creditors  of  Jacob  Krie- 
ger's  estate,  the  bank  appeals.    Affirmed. 

Du  Relle  &  McHenry,  for  appellant  Helm, 
Bruce  &  Helm,  for  appellee,  r^  ^ p.  ^^  I  ^ 
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O'RSAH,  J.  Jacob  Krleger,  Sr.,  pledged  to 
tbe  First  National  Bank  of  Lotilsyllle  certain 
sbares  of  bridge  Btock  bb  collateral  for  a 
particular  debt  owing  by  him  to  tliat  bank. 
Afterward  Krleger  made  a  general  assign- 
ment for  tbe  benefit  of  bis  creditors.  His  as- 
signee, after  maturity  of  the  debt  above  nam- 
ed, tendered  to  the  pledgee,  appellant,  the 
amoimt  of  the  debt  and  accrued  Interest,  and 
ofFered  to  redeem  the  stock  pledged  as  collat- 
eral. The  bank  refused  to  allow  the  redemp- 
tion, claiming  that  It  had  a  general  banker's 
lien  upon  the  stock  to  secure  other  debts  ow- 
ing by  Krleger  to  the  bank,  although  the 
stock  had  not  been  specifically  pledged  to 
secure  those  debts.  The  bank  sold  the  stock 
npon  the  street,  and  Krleger's  assignee 
brought  an  action  against  the  bank  to  recover 
the  damages  for  the  conversion.  The  result 
of  that  suit  was  a  Judgment  for  the  assignee 
against  the  bank  for  tbe  value  of  the  shares 
at  the  time  the  bank  sold  them.  On  appeal 
that  Judgment  was  affirmed.  First  National 
Bank  v.  Oermanla  Safely  Vanlt  &  Trust  Co., 
66  S.  W.  716,  23  Ky.  Law  Bep.  2123.  In  the 
meantime  a  suit  was  progressing  for  the  set- 
tlement of  the  assigned  estate,  to  which  ap- 
pellant, the  First  National  Bank,  became  a 
party  by  filing  Its  claims  and  having  them 
allowed  by  the  commissioner.  The  commis- 
sioner's report  was  subsequently  approved 
and  confirmed  so  far  as  appellant's  claims 
were  concerned.  The  present  proceeding  Is 
an  effort  by  appellant  to  have  Its  judgment 
allowing  Its  various  unsecured  claims  against 
Krleger's  assigned  estate  set  off  against  the 
Judgment  in  favor  of  Krleger's  assignee 
against  it,  appellant,  for  the  conversion  above 
alluded  to.  Tbe  drcnlt  court  denied  appel- 
lant tbe  set-off. 

The  question  of  practice  so  Interestingly 
discussed  by  able  counsel  for  appellant  we 
think  should  bare  been  decided  in  appellant's 


favor.  But  we  bave  reached  tbe  oondoslon  on 
tbe  merit  of  the  case  that  the  Judgment  should 
be  affirmed.  Therefore  as  the  matter  of  prac- 
tice alluded  to  does  not  control  the  decision. 
and  as  the  Judgment  can  be  sustained  dis- 
regarding it,  it  will  be  considered  on  this  ap- 
peal as  a  harmless  error,  for  which  a  reversal 
cannot  be  had  imder  the  Code  (section  134). 
Judgments,  although  they  affect  principally 
the  identical  parties,  are  not  as  a  matter  of 
right  to  be  set  off  against  each  other.  Tbe 
Code  is:  "Judgments  for  the  recovery  of 
money  may  be  set  off  against  each  other  with 
due  regard  to  the  legal  and  equitable  rights  of 
all  persons  Interested  therein."  Section  877, 
Olv.  Code  Prac.  The  record  discloses  that 
tbe  assignee  of  Krleger  holds  his  Judgment 
against  appellant  for  the  benefit  of  all  the 
creditors  of  Krleger.  To  allow  appellant  this 
set-off  would  be  to  give  to  It  a  preference 
over  all  others  of  Krleger's  creditors.  This 
would  be  inequitable^  and  is  enough  of  itself 
to  condemn  the  application  to  the  chancellor 
to  set  off  the  Judgments. 

Furthermore,  by  the  deed  of  assignment 
made  by  Kriegra  the  assignee  took  the  estate 
in  trust  for  all  the  creditors  of  Krleger. 
Among  the  things  that  he  took  was  the  title  to 
the  stock  pledged  as  collateral  to  appellant 
bank,  subject  to  the  debt  alone  upon  which  it 
had  been  pledged.  When  appellant  subse- 
quently converted  the  stock,  the  oonverslou 
was  of  an  asset  that  belonged  in  equity  to  all 
the  creditors  of  Krleger  equally  and  ratably. 
Appellant's  claims  against  Krleger's  estate 
were  not  against  Krleger's  creditors.  There- 
fore the  demands  were  not  strictly  mutual, 
and  for  these  additional  reasons  the  Judg- 
ments should  not  have  been  set  off.  Masonic 
Savings  Bank  v.  Bangs'  Adm'r,  84  Ky.  187. 
4  Am.  St  Bep.  197. 

Wherefore  we  bave  concluded  that  tbe  Judg 
ment  appealed  from  must  be  affirmed. 
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HABDWICK  ▼.  AMERICAN  GAM  CO. 
(Supreme  Court  of  Tennessee.    Not.  18,  190S.) 

1.  EqxTiTT  — Pleadino— Nbw   Mattbb— De- 
cree—Bui.  OF  Rxvnsw. 

Where  new  defensive  matter  was  brought 
to  the  attention  of  the  court  as  soon  as  dis- 
covered, defendant  was  entitled  to  plead  the 
same  after  answer,  and  while  an  adverse  de- 
cree in  the  original  suit  was  In  process  of  exe- 
cution before  a  maater,  by  bill  in  the  nature  of 
a  bill  of  review. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Equity,  U  1091-1004.] 

2.  Sajie— Inconsistent  Dsfxnbis. 

Where,  in  a  suit  for  breach  of  contract  for 
the  manufacture  and  sale  of  stoves,  defendant 
pleaded  that  the  stoves  manufactured  were  so 
defective  that  it  could  not  handle  them,  and 
that  they  were  totally  nnsnited  for  the  purposes 
for  which  they  were  sold,  a  bill  in  the  nature 
of  a  bill  of  review,  alleging  that  the  complain- 
ant, who  was  the  defendant  in  the  original  suit, 
had  sustained  loss  by  reason  of  the  seller's 
breach  of  contract  in  selling  between  1,000  and 
1.500  stoves  hi  complainant's  territory  to  an- 
other, raised  an  inconsistent  and  conflicting  de- 
teaae,  and  was  therefore  not  allowable. 

Ai>peal  from  Chancery  Court,  Hamilton 
Oonnty;  T.  M.  McGonnell,  Chancellor. 

Action  by  J.  H.  Hard  wick  against  the 
American  Can  Company.  From  an  order 
granting  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  plaintiff  ap- 
peals.   Reversed. 

Brown  &  Spurlock  and  Prltchard  &  Sizer, 
for  appellant  Wheeler  &  Trimble  and  White 
&  Martin,  for  appellee. 

NBIL.  J.  This  case  was  before  us  at  the 
last  term.  The  opinion  then  delivered  ap- 
pears in  118  Tenn.  65T,  88  S.  W,  797.  At 
the  former  hearing  the  case  was  remanded 
to  the  ctiancery  court  for  an  account  and  for 
other  purposes.  It  is  now  before  us  again 
on  appeal  from  the  action  of  the  Court  of 
Chancery  Appeals  in  respect  of  the  dlsposi- 
tlom  which  it  made  of  the  report  of  the  mas- 
ter, and  of  the  decree  of  the  chancellor  there- 
on and  in  respect  of  an  application  made  in 
the  chancery  court  for  the  filing  of  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review, 
and  for  the  disposition  of  questions  related 
thereto. 

We  shall  not  take  up  these  questions  in 
the  order  lust  stated,  but  in  what  seems  to 
us  the  most  convenient  sequence. 

1.  The  defendant  filed  in  the  court  below 
a  snpplemental  bill  in  the  nature  of  a  bill  of 
review,  for  the  purpose  of  putting  in  issue 
nevr  matter  discovered  after  the  filing  of  the 
answer,  and  after  the  passing  of  the  decree 
of  reference,  and  while  the  latter  decree  was 
in  process  of  execution  before  the  master. 
This  bill  shows  tliat  due  diligence  was  ex- 
ercised on  the  part  of  the  defendant,  and  that 
the  matter  could  not  reasonably  have  been 
ascertained  prior  to  the  time  at  which  it 
was  discovered.  Assuming  the  evidence  to 
have  been  material  and  determinative,  the 
question  arises  as  to  the  proper  practice  in 
socb  cases.    We  are  not  aware  that  this  pre- 


cise question  has  ever  before  been  deter- 
mined in  this  state.  The  cases  are  numer- 
ous wherein  final  decisions  have  been  re- 
viewed under  bills  of  review,  but  we  know 
of  no  case  in  our  reports  where  the  question 
has  arisen  in  respect  of  an  interlocutory  de- 
cree. 

The  following  authorities  indicate  the  true 
conclusion: 

In  Laldley  v.  Merrlfield,  7  Leigh  (Va.)  346, 
353,  354,  it  is  said :  "A  bill  of  review,  strictly 
speaking,  is  a  proceeding  to  correct  a  final  de- 
cree in  the  same  court,  for  error  apparent  on 
the  face  of  the  decree  oe  on  account  of  new 
evidence  discovered  since  the  final  decree. 
The  decree  being  final,  the  bill  of  review  is- 
not  regarded  as  a  part  of  the  cause  in  which 
the  decree  was  rendered,  but  as  a  new  suit, 
having  for  its  object  a  correction  of  the  de- 
cree in  the  former  suit  But  where  a  decree 
is  only  interlocutory,  but  liable  to  the  same 
objection,  the  party  injured  must  seek  his- 
redress,  not  by  a  bill  of  review,  as  such,  but 
by  petition  or  supplemental  bill  la  the  nature- 
of  a  bill  of  review.  Such  petition  or  supple- 
mental bill  Is  regarded  as  a  part  of  the  very 
cause,  the  decree  in  which  is  sought  to  be- 
corrected,  and  any  order  or  decree  of  the- 
court  on  the  petition  or  bill  is  only  inter- 
locutory." Story's  Equity  PI.  §  425;  Danielle 
Chancery  PI.  &.  Pr.  (5th  Ed.)  1537. 

The  new  matter  must  be  brought  to  the- 
attention  of  the  court  as  soon  as  discovered. 
If,  after  discovering  such  matter,  the  party 
allow  the  case  to  go  to  a  final  decree,  he  can- 
not use  the  new  matter.  Story's  Equity  PL 
{  423.  In  Baker  v.  Whiting,  it  is  said:  -Tn 
compel  the  petitioner  to  wait  until  a  final 
decree,  and  then  to  apply  for  a  bill  of  re- 
view, or  a  bill  in  the  nature  of  a  bill  of  re- 
view, would  not  only  occasion  great  delay, 
but  also  great  expense  to  the  parties,  which, 
ought,  if  practicable,  to  be  avoided.  1  Story. 
218,  Fed.  Cas.  No.  786.  See,  also,  Jenkins  v.  Bl- 
dredge,  3  Story,  299,  307,  Fed.  Cas.  No.  7,267. 
In  the  last-cited  case.  Judge  Story  used  this 
language:  "The  real  question,  therefore,  for 
the  consideration  of  the  court  is  whether 
leave  should  be  granted  to  file  a  supplemen- 
tal bill  to  bring  forward  the  new  evidence. 
In  substance,  there  is  no  difference  between 
this  case  and  the  case  of  leave  to  file  a  bill 
of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  except  that  the  latter  is  solely  ap- 
plicable to  cases  where  there  has  been  » 
final  decree,  whereas  cases  like  the  present 
may  be  before  or  after  an  interlocutory  de- 
cree." 

In  his  work  on  Equity  Pleadings,  Judge 
Story  says:  "It  tias  been  established  that 
matter  discovered  after  a  decree  has  been 
made,  although  not  capable  of  being  used  as 
evidence  of  anything  which  was  previously 
in  issue  in  the  case,  but  constituting  an  en- 
tirely new  issue  may  yet  be  the  subject  of  a 
bill  of  review."    Story's  Equity  PI.  8  416. 

Such  a  supplemental  bill  may  be  filed,  not 
only  by  a  complainant  but  also^  a  defend- 
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ant.  In  the  work  Just  referred  to.  It  is  said: 
'"Hitherto,  we  have  chiefly  considered  supple- 
mental bills  on  the  part  of  the  plaintiff,  but 
they  may  also  be  brought  in  behalf  of  the  de- 
fendant in  the  suit  Where  the  matter  Is 
newly  discovered  evidence  on  the  part  of  the 
defendant  after  the  cause  is  at  issue,  or 
after  the  publication  is  passed,  or  even  after 
a  hearing  or  decree,  the  defendant  may,  by 
petition  to  file  a  supplemental  bill,  obtain 
relief."    Id.  |  337c. 

^e  subject  was  recently  gone  over  to 
flome  extent  in  an  opinion  by  Judge  Lurton 
in  the  case  of  Deltch  v.  Staub,  115  Fed.  310- 
316,  53  O.  C.  A.  137.  In  that  case  It  appeared 
that  Staub.  aa  receiver  of  the  KnoxviUe 
Building  &  Loan  Association,  brought  suit 
against  Deltch  In  the  federal  court  to  enforce 
two  mortgages  which  bad  been  executed  for 
money  loaned.  Deltch,  the  defendant,  raised 
the  question  of  usury.  On  an  interlocutory 
decree,  .Tudge  Clark  decreed  that  there  was 
no  usury,  and  referred  the  case  to  the  master 
to  report  on  the  Indebtedness.  While  the 
matter  was  pending  before  the  master  new 
evidence  was  discovered  and  offered,  showing 
usury.  The  master  declined  to  consider  the 
new  proof;  and  there  was  an  exception  for 
this  reason.  On  appeal,  it  was  held  In  the 
Circuit  Court  of  Appeals  that  the  master 
could  not  consider  the  newly  discovered  evi- 
dence because  of  the  Interlocutory  decree, 
and  that  the  proper  practice  was  for  the  de- 
fendant to  bring  a  supplemental  bill  setting 
up  the  newly  discovered  evidence  and  seeking 
to  rehear  the  interlocutory  decree. 

Such  a  bill,  "if  maintainable  at  all,  should 
properly  in  its  prayer  be  for  leave  to  file  a 
supplemental  bill  to  bring  forward  the  new 
evidence,  and  for  a  rehearing  of  the  cause  at 
the  time  when  the  supplemental  bill  should 
also  be  ready  for  hearing."  Jenkins  v.  El- 
dredge,  supra. 

In  Daniel,  Chy.  PI.  ft  Pr.  it  Is  said:  "A 
bill  of  this  description  cannot  be  filed  with- 
out leave  of  the  court  having  first  been 
granted.  In  order  to  obtain  permission  for 
this  purpose,  a  petition  must  be  presented 
supported  by  an  aflSdavlt  to  show  that  the 
new  matter  could  not  be  produced  or  used 
by  the  party  claiming  the  benefit  of  It  at  the 
time  the  decree  was  made."  Id.  (6th  Ed.) 
1537.  But  a  bill  may  be  drawn  so  as  to  serve 
the  purpose  of  both  a  bill  and  petition,  and  so 
presented  to  the  court  for  leave  to  file.  Long 
V.  Cranberry,  2  Tenn.  Ch.  85 ;  Gibson,  Suits 
in  Chancery,  SI  1074,  1080. 

2.  From  what  has  Just  been  said,  it  is  ap- 
parent that,  nothing  else  appearing,  the  chan- 
cellor should  have  allowed  the  filing  of  the 
supplemental  bill  offered  by  the  defendant; 
and  likewise  that  the  Court  of  Chancery  Ap- 
peals, but  for  a  fact  to  be  presently  stated, 
acted  correctly  in  granting  the  permission. 
In  order  to  properly  understand  the  fact 
on  which  the  question  turns,  it  should  be 
stated  that  the  complainant  and  the  defend- 
«nt  bad  mutually  entered  into  a  written  con- 


tract, wherein  the  defendant  agreed  to  pur- 
chase from  the  complainant,  6,000  stoves, 
and  the  complainant,  among  other  things, 
agreed  not  to  sell  any  stoves  during  the  mn- 
nlng  of  the  contract  in  the  state  of  Georgia. 
It  was  alleged  In  the  supplemental  bill  filed 
by  the  defendant  that  after  the  decree  of 
reference  had  been  awarded  and  the  term 
had  adjourned  at  which  that  decree  was 
rendered,  the  defendant  had,  by  the  exercise 
of  great  diligence,  discovered  a  secret  arrange- 
ment between  the  complainant  and  the  firm 
of  Bondurant  &  Co.,  of  Athens,  Ga.,  whereby 
the  complainant  had  sold  to  this  firm  a  large 
number  of  stoves.  It  was  alleged  in  the  sup- 
plemental bill  that  the  defendant  had  been 
greatly  injured  by  this  secret  transaction  be- 
tween Hardwick  and  Bondurant  A  Co.  It  is 
insisted  on  the  part  of  the  complainant  that 
this  new  defense  ought  not  to  be  permitted, 
because  In  direct  conflict  with  a  leading  de- 
fense set  up  in  the  original  answer. 

In  the  original  answer,  one  of  the  defenses 
set  up  by  the  can  company  was  that  the 
stoves  manufactured  by  the  complainant  were 
so  defective  that  It  could  not  handle  them. 
The  answer  contained  upon  that  subject  the 
following: 

"It  is  true  that  this  defendant  did  order 
of  the  complainant  1,191  stoves  at  the  prices 
named  in  the  said  Exhibit  A,  and  that  ttae 
complainant  did  ship  to  this  defendant  1.191 
stoves,  and  at  the  time  of  shipment  collected 
from  this  defendant  the  contract  price  there- 
for, and  that  the  defendant  has  not  ordered 
nor  accepted  from  the  complainant  any  more 
stoves  than  those  thus  shipped  and  paid  for ; 
but  said  stoves  so  shipped  and  paid  for  were 
not  such  stoves  as  were  required  by  the  terms 
of  the  contract,  and  were  not  merchantable 
stoves ;  and  by  reason  of  defective  material 
and  workmanship  were  totally  onsnited  for 
the  purposes  for  which  they  were  sold,  and 
by  reason  of  said  defective  material  and 
workmanship  and  said  unmerchantabillty, 
the  defendant  was  unable  to  sell  any  more  of 
said  stoves  than  those  shipped  to  it  as  afore- 
said, although  it  used  its  best  efforts  so  to  da 
The  defendant  was  damaged  to  the  extept  of 
$5,000  through  loss  of  trade  and  customers, 
and  in  loss  of  its  business  reputation,  and 
in  the  time  of  its  servants  and  employes,  and 
otherwise,  by  reason  of  the  aforesaid  defect- 
ive character  of  the  stoves  so  delivered,  and 
was  further  damaged  In  the  sum  of  95,000. 
by  reason  of  Its  failure  to  sell  any  more 
than  1,191  of  complainanfa  stoves,  oiwlng  to 
the  same  aforesaid  defects." 

The  supplemental  bill  is  based  upon  the 
ground  that  the  complainant  therein,  the  de- 
fendant to  the  original  bill,  had  sustained 
loss  by  reason  of  the  fact  that  the  complain- 
ant, pending  the  running  of  the  contract,  had 
sold  between  1,000  and  1,600  stoves  to  Bon- 
durant ft  Co. 

This  seems  to  be  wholly  in  conflict  with  the 
defense  set  up  in  the  original  bill  that  the 
goods  were  worthless,  and  that  ttae  defendant 
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had  Buffered  lose  In  Belling  suchu  he  had  sold, 
and  great  Injury  to  his  credit  and  reputation 
in  attempting  to  sell  others. 

On  the  ground  of  this  Incongruity  between 
the  two  defenses,  we  do  not  think  that  the 
supplemental  bill  should  have  been  permitted 
to  be  filed,  and  that  the  Court  of  Chancery 
Appeals  erred  in  giving  such  permission. 

3.  We  are  of  opinion  that  the  Court  of 
Chancery  Appeals  acted  correctly  in  assess- 
ing the  damages  at  11,182.38,  with  Interest 
from  August  1,  1002.  We  deem  it  unneces- 
sary to  go  into  the  particulars  of  this  matter, 
being  entirely  content  with  the  view  taken  of 
that  branch  of  the  case  in  the  opinion  of  the 
Court  of  Chancery  Appeals. 

A  decree  will  be  entered  here  in  favor  of 
the  complainant  for  $1,182.38,  with  interest 
from  August  1,  1902,  with  costi. 


GOSSETT  et  aL   v.   SOUTHERN  BY.  00. 
et  al.  (three  cases). 


(Supreme  (Donrt  of  Tenna 


OcL  18,  1905.) 


1.  EUIKERT  DOICAIN— RAILKOADB— OONBTBUO- 
TION— IRJBBIKS  TO  ADJOINIHQ  PbOPIBTT— 
LaABII,ITT. 

In  an  action  asainat  a  railroad  company 
for  injuries  to  an  acnoiniDg  property  owner  by 
the  construction  of  the  road  opposite  his  prop- 
erty, it  was  error  to  charge  that,  the  work  be- 
ing authorized  by  law,  ddendant  was  only  U- 
aoTe  for  Its  negligent  prosecution ;  the  railroad's 
power  to  construct  its  road  being  a  mere  privi- 
lege, which  did  not  exempt  it  from  responsi- 
.  biii^  for  injuries  to  private  rights,  whether  re- 
salting  from  negligence  or  otherwise. 

2.  Samb— EifMSNTS  or  Damage— Noisx. 

An  adjoining  property  owner  is  entitled  to 
recover  against  a  railroad  company  damages 
Bostained  by  the  noise  and  discomfort  resnlang 
from  blasting  operations  incident  to  the  con- 
struction of  the  road  near  his  property. 

3.  Same— iRConvsNiKRCX  and  Annotancb. 

In  an  action  against  a  railroad  company 
for  damages  sustained  to  occupants  of  adjoining 
property  by  blasting  operations  incideat  to  con- 
struction, no  recovery  could  be  had  for  mere 
loss  of  sleep,  discomfort,  and  inconvenience  not 
resulting  in  physical  injury  or  impairment  of 
health. 

4.  Samk  — Injttbt  to  the  Ubb  —  Nuisakok— 
QTnsrnoNS  tob  Jubt. 

Where,  in  an  action  against  a  railroad  com- 
pany for  Injuries  to  adjoining  property  re- 
sulting from  blasting  operations  incident  to 
constmcdon,  it  was  not  claimed  that  there  was 
any  permanent  damages  to  the  freehold,  but 
plaintiff  allM[ed  that  ne  was  driven  from  his 
nome  by  the  olastlng  and  other  operations  car- 
ried on  by  defendants,  and  the  usable  value 
of  bis  home  was  impaired,  etc.,  whether  the  in- 
juries complained  of  amounted  to  a  nuisance, 
and  whether  the  rental  value  of  the  property  In 
question  was  destroyed  or  temporarily  lessened, 
waa  for  the  Jury. 
e.  AccoBD  AND  SATisrAonon— Pleading. 

A  defense  of  accord  and  satisfaction  must 
be  specially  pleaded,  and  cannot  be  set  up  under 
a  general  issue  or  plea  of  not  guilty. 

[Ed.    Note. — For  cases  in  point,  see  vol.   1, 
Cent.    Dig.   Accord   and   Satisfaction,   S   1S3<J 
89S.W.— 47 


&  Railboads— iNjuBm  rmou  CotrsTBUonoN 
—Joint  LiABii.rrT. 
In  an  action  by  an  adjoining  property 
owner  against  a  railroad  and  contractors  for  its 
construction  for  Injuries  sustained  by  blasting 
operations  Incident  to  such  construction,  the 
defendants'  liability,  if  any,  was  Joint,  and 
neither  waa  primarily  or  secondarily  liable. 

Appeal  from  Ciircnlt  Court,  Knox  (%nnty; 
Joseph  W.  Sneed,  Judge. 

Three  actions  by  C  0.  Ctossett  and  others 
against  the  Southern  Bailway  Company  and 
others.  Judgments  were  rendered  in  favor 
of  defendants  in  each  case,  and  plaintiffs 
appeal.    Reversed. 

Pickle,  Turner  A  Kenerly  and  E.  F.  Mynatt, 
for  appellant  Jonrolman,  Welcker  &  Hud- 
son, for  appellees  Southern  Ry.  Co.  and  Con- 
don. Templeton,  Lindsay  &  Templeton,  for 
appellee  W.  J.  Oliver  &  (3a 

WILKES,  J.  Theae  tliree  causea  were  con- 
solidated and  heard  together  in  the  court  be- 
low against  the  Southern  Railway  CSompany, 
W.  J.  Oliver,  and  S.  P.  Condon  for  damages 
resulting  from  blasting  near  the  premises 
and  home  of  the  plaintiffs. 

Some  wordy  controversy  is  had  as  to  wheth- 
w  it  is  an  action  for  a  nuisance  or  an  action 
on  the  case,  with  which  we  need  not  concern 
onrselvesL  The  action  is  plainly  one  on  the 
facts  of  the  case;  and  the  facta  set  out  in 
the  declaration,  so  far  as  necessary  to  l>e 
stated,  are  that  plaintiff  C.  C.  Oossett  owned 
and  occopied  as  a  residence  a  certain  house 
and  lot  near  Knoxvllle.  His  wife  and  minor 
child,  about  two  years  old,  resided  with  him 
and  constituted  his  family.  The  defendant 
railroad  located,  graded,  and  constructed  its 
line  immediately  adjoining  the  home  and 
premises  of  the  plaintiff,  and  within  a  few 
feet  of  their  lot  and  residence  house.  Large 
quantities  of  dynamite  and  high  explosives 
were  used  day  and  night  for  a  long  time  in 
blasting  and  loosening  earth  and  rock  in  the 
construction  of  the  road  by  the  railroad,  and 
by  Oliver  and  (London,  as  contractors,  caus- 
ing great  noises  and  explosions,  shocks  and 
concussions,  of  the  earth  and  the  air,  near 
and  at  the  home  of  the  plaintiff,  and  greatly 
alarming  and  frightening  the  plaintiffs  Car- 
rie and  Calvin  Oossett,  so  as  to  deprive  them 
of  the  necessary  sleep,  rest,  and  repose,  and, 
it  is  claimed,  impairing  the  health  of  the 
said  Carrie,  and  alarming  and  terrorizing 
said  Calvin,  until  they  both  became  sick  and 
disordered  In  body  and  mind,  nervous,  and 
otherwise  injured,  driving  them  away  from 
home,  at  great  trouble  and  expense,  for  sever- 
al months. 

To  the  declaration  in  each  case,  the  de- 
fendants plead, not  guilty. 

It  appears  that  the  railroad  was  construct- 
ing its  line  in  front  of  the  plaintiffs'  premises, 
and  had  a  force  of  from  80  to  100  men  em- 
ployed at  it,  working  day  and  night,  for  20 
hours  per  day.  They  blasted  rock  during 
the  day  and  during  the  night,  using  both 
deep  blasts  and  surface  or  adobeblasta.  iThls 
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was  done  In  a  cnt  about  15  feet  from  plaln- 
tUTs'  property,  and  30  feet  from  ttaelr  bonse. 

The  bouse  was  strad:  by  flying  stones, 
and  tbe  weather  boarding  was  shattered. 
The  concussions  were  bo  great  that  the  win- 
dows in  the  house  were  smashed,  and  crock- 
ery, china,  fruit  Jars,  clocks,  pictures,  and 
other  personalty  were  broken,  shattered,  and 
otherwise  injured.  Carpets,  mattings,  and 
curtains  were  likewise  injured  by  the  dust 
The  work  was  continued  from  August,  1903, 
to  June,  1904,  and  as  a  consequence  of  the 
nervous  strain  and  fright  the  wife  and  child 
were  rendered  very  nervous,  and  deprived  of 
rest  and  sleep  during  tbe  night;  and  about 
January,  1904,  they  were  compelled  to  leave 
their  home  and  seek  refuge  and  temporary 
rest  In  another  locality.  Gossett  was  put  to 
extra  expense  in  maintaining  bis  family 
away  from  home,  and  at  the  same  time  look- 
ing after  his  property  at  home. 

It  appears  that  defendants  repaired  plain- 
tiffs' bouse,  so  far  as  physical  damage  was 
done  to  it  by  tbe  explosions;  and  for  these 
and  the  injury  to  personal  property  no  re- 
covery is  sought,  but  only  for  the  Injury, 
physical  and  mental,  done  to  the  plaintiff  and 
his  wife  and  child,  and  rendering  tbe  house 
uncomfortable  and  less  valuable  as  a  resi- 
dence. At  tbe  conclusion  of  the  evidence  tbe 
defendants  moved  tbe  court  for  peremptory 
instructions  that  there  could  be  no  recovery 
by  tbe  wife  and  child,  on  the  ground  that 
no  physical  injury  bad  been  shown  to  them, 
and  therefore  no  recovery  could  be  bad  In 
their  behalf. 

The  court  sustained  this  motion,  and  direct- 
ed a  verdict  in  favor  of  the  defendants  in  these 
two  cases,  to  which  action  tbe  plaintiffs  ex- 
cepted. He  then  charged  the  Jury  in  the 
third  case  of  C.  C.  Gossett  against  tbe  de- 
fendants, and  under  that  charge  the  Jury 
rendered  a  verdict  in  favor  of  the  defendants, 
and  the  plaintiffs  have  all  appealed  to  this 
court 

It  is  assigned  as  «Tor  that  tbe  court  im- 
properly Instructed  tbe  Jury  to  raider  a 
verdict  In  favor  of  tbe  defendants  against 
tbe  wife  and  child,  and,  also,  that  be  erred 
in  bis  charge  to  the  Jury  in  regard  to  the 
liability  of  the  defendants  to  C.  C.  Oossett 
and  that  be  refused  to  give  in  charge  to  the 
Jury  certain  requests  made  by  the  plaintiffs. 
It  is  also  assigned  as  error  that  there  Is  no 
evidence  to  suiqport  the  verdict. 

Without  attempting  to  dispose  of  tbe  as- 
signments of  error  as  they  are  made,  we  pro- 
ceed at  once  to  consider  the  several  interest- 
ing and  difficult  questions  which  are  present- 
ed by  tbe  record  and  tbe  assignments  of  er- 
ror, promising  that  we  think  .that  they  have 
all  been  virtually  settled  by  former  adjudica- 
tions of  this  court,  most  of  which  are  quite 
recent 

In  tbe  first  place  tbe  fact  that  the  defend- 
ant Is  quasi  public  corporation,  authorized 
by  the  Legislature  to  condemn,  take,  and 
use  land  for  railroad  purposes  and  works  of 
public  improvement  cannot,  under  the  au- 


thority conferred  upon  it  by  tbe  Legislature, 
exempt  it  from  liability,  even  tf  the  work  can 
be  done  without  negligence. 

We  think  the  true  doctrine  is  aptly  express- 
ed in  the  case  of  Cogswell  v.  R.  R.,  103  N. 
Y.  10,  8  N.  B.  637,  57  Am.  Rep.  701 :  "The 
powers  granted  to  such  railroad  corporations 
are  to  be  construed  as  privileges  conferred, 
but  upon  the  understanding  that  they  shall 
be  exercised  In  strict  conformity  to  private 
rights,  and  under  the  same  responsibility  as 
though  the  act  were  done  by  an  Individual  in 
the  exercise  of  such  powers."  See,  also,  case 
of  Garvey  v.  L.  I.  R.  R.  Co.,  15»  N.  Y.  884, 
64  N.  B.  67,  70  Am.  St  Rep.  650. 

The  court  proceeded  upon  the  Idea,  and 
charged  the  Jury  upon  the  theory,  that  tbe 
railroad  company  and  its  contractors  in  con- 
structing the  railroad  were  engaged  in  wliat 
might  be  termed  "governmental  ■  functions," 
delegated,  first,  to  the  railroad  oompaaj  by 
the  state,  and  by  the  railroad  company  to 
its  agents  employed  to  do  the  work,  and  that 
if  no  damage  and  injury  were  done  to  the 
plaintiffs  than  what  was  necessary  to  be  oc- 
casioned in  the  prosecution  of  such  work. 
then  tbe  defendants  would  not  be  liable.  In 
other  words,  if  the  work  was  authorized  and 
legitimate,  then  tbe  defendants  could  only 
be  made  liable  for  the  negligent  prosecution 
of  it  This  is  contrary  to  tbe  holdings  of  this 
court,  and,  as  we  think,  to  tbe  great  weight 
of  authority,  though  there  are  cases,  a  few 
of  which  have  been  cited  to  us  by  counsel, 
holding  that  If  the  work  is  legitimate,  then 
the  only  damage  that  can  accrue  to  the  com- 
pany prosecuting  tbe  work  must  arise  out 
of  its  negligent  execution.  In  the  case  of 
Madison  v.  Ducktown  (Tenn.)  83  S.  W.  658. 
it  was  held  that  tbe  defendants  were  con- 
ducting a  lawful  business  in  a  lawful  way. 
and  by  the  most  sclentiflc  and  approved 
methods,  and  had  made  every  effort  known 
to  science  and  experience  to  avoid  injury  to 
the  plaintiff,  but  injury  had  resulted  as  a 
necessary  consequence  of  tbe  work  itself; 
and  the  court  further  held  that  there  was  no 
other  place  to  which  tbe  hurtful  operations 
could  be  transferred.  Still  the  court  said 
that  a  Judgment  for  damages  in  tlds  class 
of  cases  Is  a  matter  of  absolute  right,  where 
injury  is  showa 

This  was  a  case  where  injury  was  inflicted 
by  noxious  fumes  and  smoke  spreading  from 
the  furnace  property  over  adjoining  pn^a- 
ty,  so  as  to  create  a  nuisance  and  injure 
the  adjoining  property. 

In  the  case  of  Cumberland  Telephone  Com- 
pany V.  United  Electric  Railway,  93  Tenn- 
482,  28  S.  W.  104,  27  L.  R.  A.  238,  it  was 
held,  in  substance,  that  a  person,  even  in 
the  prosecution  of  a  lawful  trade  or  busi- 
ness upon  his  own  land,  cannot  gather  there 
by  artificial  means  a  natural  eurrent,  like 
electricity,  and  discbarge  it  upon  bis  neigh- 
bor with  such  force  and  to  such  an  extent 
as  to  break  up  bis  business  or  impair  tbe 
value  of  his  property,  without  being  reapoo- 
Bible  for  the  resulting  InJury.^OQlC 
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The  nfth  Baptist  Church  Case  Is  a  lead- 
ing case  upon  this  question;  and  It  was 
there  held,  among  other  pertinent  matters, 
that  grants  of  privileges  or  powers  to  cor- 
porate bodies,  like  railroads,  conferred  no 
license  to  use  them  in  disregard  of  the  pri- 
vate right  of  others,  and  with  immunity  for 
their  invasion. 

It  was  there  said:  "The  great  principle 
of  the  common  law,  which  is  equally  the 
teaching  of  the  Christian  morality  so  to  use 
one's  property  as  not  to  Injure  others,  for- 
bids any  other  application  or  nse  of  the 
right  and  power  conferred." 

In  the  same  case  it  is  said:  "The  acts 
that  a  Legislature  may  authorize,  which 
without  such  authorization  would  constitute 
nuisances,  are  those  which  affect  public 
highways  or  public  streams,  or  matters  in 
which  the  public  have  an  interest  and  over 
which  the  public  has  control  The  legisla- 
tive authorization  exempts  only  from  lia- 
bility to  suits,  civil  or  criminal,  at  the  in- 
stance of  the  state.  It  does  not  effect  any 
claim  of  a  private  citizen  for  damages  for 
any  special  inconvenience  or  discomfort  not 
experienced  by  the  public  at  large." 

See  case  of  Railroad  Co.  v.  Fifth  Bap. 
Church,  108  U.  8.  817,  2  Sup.  Ct  719,  27  U 
Ed.  739. 

In  the  case  of  Terminal  Company  y.  Ja- 
cobs, 109  Tenn.  741,  72  S.  W.  957,  61  L.  B.  A. 
188,  it  is  said:  "To  claim  exemption  from 
liability  resting  upon  a  charter  right,  the 
answer  may  properly  be  made  that  the  state 
has  not  authorized  the  wrong  complained 
of;  and  in  locating  its  roundhouse,  so  that 
the  injury  necessarily  resulted  to  the  adja- 
cent landowner.  It  did  so  at  its  peril." 

And,  again,  it  is  said :  "Grants  of  powers 
to  corporate  bodies  like  these  can  give  no 
license  to  use  them  in  disregard  of  the  rights 
of  others,  and  with  Immunity  for  their  in- 
vasion." 

To  the  same  effect,  see  the  case  of  Swain 
V.  Tenn.  Copper  Co.,  Ill  Tenn.  437,  78  S.  W. 
9S.  All  of  these  cases  have  been  cited,  ana- 
llzed  and  commented  upon  in  the  case  of 
Loniavilie  &  Nashville  Terminal  Company  v. 
Lellyett  (Tenn.)  85  S.  W.  886  et  seq.,  and 
many  other  cases,  are  there  referred  to. 
Tbe  gist  of  these  decisions,  so  far  as  applic- 
able to  tbe  facts  of  the  present  case  and 
the  gueetions  here  involved.  Is  that  a  rail- 
road company,  in  constructing  Its  road,  al- 
though It  may  be  guilty  of  no  negligence 
and  exercise  proper  care  and  caution,  will 
still  be  liable  to  adjacent  property  owners, 
if  tbe  work  done,  although  necessary  to  be 
done,  and  in  fact  skillfully  constructed,  shall 
result  in  injury  to  such  property.  Most  of 
the  cases  cited  by  counsel  holding  a  contra- 
ry doctrine  are  cases  in  which  the  work  was 
being  done  under  government  directions  and 
control ;  and,  so  far  as  they  do  not  rest  upon 
this  feature  of  government  regulation  and 
control,  they  are  not  In  accord  with  the  hold- 
ings of  tlUa  court,  nor,  as  wie  think,  with 


the  weight  of  authority,  nor  are  they  In  ac- 
cord with  sound  reason  and  legal  Justice. 

It  remains  to  be  considered  whether  the 
injuries  complained  of  In  these  cases  were 
injuries  for  which  liability  arises. 

In  Fltzslmons  ft  Council  Company  .v. 
Braun  and  Fltts,  69  L.  R.  A.  421,  199  111.  390. 
65  N.  E.  249,  it  was  held  that  one  who  uses 
high  explosives  In  excavating  so  near  the 
property  of  another  that  the  natural  and 
probable  result  of  an  explosion  will  be  In- 
Jury  to  such  property  is  liable  for  injuries 
caused  even  by  the  vibration  of  earth  or  air, 
however  high  a  degree  of  care  he  may  have 
exercised  In  their  use.  To  tbe  same  effect 
in  liOngtin  v.  Persell  (Mont.)  76  Pac.  699, 
65  li.  R.  A.  655 ;  Colton  v.  Onderdonk,  69  CaL 
165,  10  Pac.  395,  58  Am.  Rep.  556;  Tiffin  v. 
McCormack,  34  Ohio  St.  638,  32  Am.  Rep. 
408:  Scott  V.  Bay,  8  Md.  431. 

Mr.  Thompson,  in  his  work  on  Negllgenoe 
(section  772),  uses  this  language :  "The  sub- 
ordinate courts  of  the  State  of  New  York, 
following  the  analogy  of  early  decisions  in 
that  state,  have  held  that  a  railroad  com- 
pany is  liable  to  an  adjoining  property  own- 
er fdr  injuries  which  are  the  direct  and 
necessary  result  of  blasting  rock  by  such 
company  for  tbe  purpose  of  leveling  its  right 
of  way,  altliough  such  blasting  Is  done  with- 
out negligence,  and  although  no  rock  or  dirt 
is  thrown  upon  the  adjoining  premises.  But 
the  Court  of  Appeals  of  that  state  have 
more  recently  held  otherwise.  In  one  of 
these  decisions  the  action  was  against  a 
contractor  executing  pnbllc  work  under  the 
United  States,  and  the  decision  proceeded 
partly  upon  the  ground  that  he  was  acting 
In  virtue  of  tbe  sovereignty  of  tbe  United 
States,  and  could  not  more  be  called  to 
answer  in  damage  than  tbe  government 
could.  But  the  other  case  holds  that  a  rail- 
road company.  In  grading  its  right  of  way, 
can  shake  a  dwelling  house  to  pieces  by 
the  concussions  produced  by  the  frequent 
firing  of  blasts,  without  being  liable  to  pay 
any  damages  therefor,  provided  It  is  made  to 
appear  that  the  blasting  is  necessary  and 
that  it  Is  done  without  negligence.  This 
decision,  though  concurred  In  by  whole  court, 
is  directly  opposed  to  principles  laid  down 
by  the  same  court  in  early  cases.  It  mani- 
fests such  gross  insensibility  to  Justice  that 
although  concurred  In  by  tbe  whole  court, 
it  scarcely  deserves  respectful  mention." 

Mr.  Thompson,  in  bis  notes,  cites  tbe  va- 
rious cases  referred  to,  most,  if  not  all,  of 
which  are  relied  on  by  counsel  In  this  case. 

His  own  opinion  of  the  law  proceeds  upon 
tbe  view  that  the  carrying  on  of  an  employ- 
ment so  dangerous  near  the  land  of  an- 
other, thereby  keeping  him  in  continual  dan-  ^ 
ger  and  alarm.  Is  a  nuisance  per  se ;  so  that, 
if  any  damage  happens  to  him  thereby,  he 
may  recover,  irrespective  of  the  question  of 
diligence  or  negligence  in  carrying  on  the 
dangerous  work.  And  he  says:  "If  It  is  a 
nuisance  per  se,  and  the  existence  of  negll- 
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gence  is  necessaiy  to  support  an  action  for 
the  damage,  it  is  for  the  same  reason  negli- 
gence per  Be." 

Most  of  the  cases  to  which  we  have  been 
referred  and  which  we  have  been  able  to 
find,  InTolying  damages  by  blasting,  proceed 
upon  the  idea  of  a  trespass  upon  the  adjoin- 
ing property,  where  dirt  or  rock  or  other  ma- 
terial is  actually  thrown  upon  It,  as  where  the 
butldingrs  and  improTementa  are  damaged 
and  shaken;  and  the  right  of  recovery  in 
such  cases  seems  to  be  clear,  as  it  Is  also 
where  water  la  illegally  thrown  upon  a 
man's  land,  but  the  present  case  goes  fur- 
ther than  tills.  All  these  physical  damages 
to  the  property  caused  by  the  blasting,  it  is 
shown,  have  been  settled  for  and  satisfac- 
torily adjusted.  The  present  action  is  for 
rendering  the  home  uncomfortable,  insecure, 
and  unpleasant,  and  for  virtually  compelling 
the  occupants  to  vacate  the  premises  dur- 
ing the  time  when  the  work  was  being  pros- 
ecuted ;  and  it  is  said  that  the  noise  and  dis- 
comfort from  the  repeated  concussions  and 
loud  noises  was  so  great  as  to  affect  the  com- 
fort and  health  of  the  family.  It  is  not 
shown  that  any  of  them  were  made  sick; 
but  they  were  Inconvenienced,  frightened, 
and  made  restless,  so  that  the  home  was  no 
longer  a  place  of  refuge  and  quiet,  and  It  be- 
came untenantable  as  a  home  for  several 
months,  and  it  is  for  this  class  of  damages 
that  the  suit  is  brought ;  and  the  argument  is 
made  that  there  is  liability  for  noise  which 
creates  discomfort  and  nervous  disturbance, 
Jnst  as  there  is  for  gas  and  smoke,  solids 
and  liquids,  whic^  affect  the  comfort  and 
health  of  the  tenant.  Our  courts  have  rec- 
ognized the  right  to  damages  in  cases  of 
nuisances  arising  from  foul  odors,  smoke, 
and  gas;  and  there  is  no  good  reason  why 
th6  same  doctrine  would  not  apply  to  loud 
noises  and  nnusual  and  unpleasant  concus- 
sions in  the  air.  In  support  of  this  doctrine 
we  are  referred  to  Knoxvllle  v.  Klasing,  111 
Tenn.  134,  76  S.  W.  814;  Kolb  v.  Knoxvllle, 
111  Tenn,  311,  76  8.  W.  823 ;  Swain  v  Copper 
Company,  111  Tenn.  482,  78  S.  W.  93 ;  Duck- 
town  Copper  Co.  V.  Barnes  (Tenn.  Sup.) 
60  8.  W.  600;  Madison  v.  Copper  Co.,  118 
Tenn.  836,  83  8.  W.  658. 

Bearing  upon  this  feature  of  the  case.  It 
is  said  that  in  L.  4  N.  Terminal  Co.  v. 
Lellyett  (Tenn.)  85  8.  W.  889: 

"It  is  not  every  inconvenience  or  dis- 
comfort that  will  entitle  a  property  holder 
to  damages,  even  though  It  be  material  or 
considerable,  and  especially  as  against  a 
public  or  quasi  public  enterprise.  The  noise 
of  paved  streets  and  street  cars  is  a  material 
discomfort  to  abutting  owners.  The  smoke 
from  factories,  hotels,  and  manufacturing  es- 
tablishments may  form  a  material  annoyance 
and  discomfort  to  persons  living  near  by; 
but  these  are  discomforts  and  annoyances 
which  the  individual  must  bear  in  deference 
to  the  convenience  and  comfort  of  the  public. 
The  noise   of   trains   passing  through   the 


country  districts,  and  the  dnst  of  vehicles 
passing  along  public  highways,  may  be 
great  annoyances  to  persons  living  along  the 
line  of  such  highways,  and  the  rumbling  of 
carriages  of  belated  revelers  and  early  mar- 
ket wagons  along  the  paved  highways  may 
disturb  the  slumbers  and  harass  the  nerves 
of  persons  who  desire  to  sleep  in  the  cities; 
but  is  Is  not  for  such  annoyances  and  discom- 
forts that  the  law  allows  redress,  but  only 
where  the  discomfort  and  inconvenience  pro- 
ceeds to  such  an  extent  as  to  injure  the 
usable  and  rental  or  permanent  valne  of  the 
property  that  the  law  will  award  damages. 
It  must  amount,  to  some  extent,  to  the  tak- 
ing of  the  value  of  the  property,  either  tem- 
porary or  permanent,  and  depriving  the 
owner  thereof.  See  Railroad  v.  Bingham, 
87  Tenn.  622,  11  8.  W.  705,  4  L.  B.  A.  622." 

In  such  case  It  is  a  nuisance  and  action- 
able. And  this  is  the  mle  that  prevails  in 
all  cases,  whether  it  be  an  individual,  a 
private  corporation,  or  a  quasi  public  cor- 
poration. In  all  such  cases  the  maxim  sic 
utere  tuo  applies,  and  no  matter  how  law- 
ful or  necessary  the  Improvement  may  be, 
nor  skillfully  It  may  be  constructed,  nor  care- 
fully it  may  be  operated,  if  it  results  in  in- 
Jury  to  the  adjoining  property  owner,  the 
party  causing  it  is  liable  in  damages,  dther 
recurring  or  permanent,  dependent  upon 
whether  the  nuisance  is  abated  or  not. 

Under  the  rules  which  we  have  laid  down 
In  the  cases  we  have  cited  and  commented 
upon,  we  are  of  opinion  that  there  could  be 
no  damages,  or  rather  no  liabill^,  to  the 
wife  and  child  in  this  case. 

There  la  no  evidence  that  they  were 
physically  Injured,  nor  that  their  healths  were 
Impaired.  The  most  that  is  proven  is  that 
they  were  disquieted  and  kept  in  a  state  of 
alarm  and  apprehension,  but  this  is  not 
shown  to  have  resulted  in  any  sickness  or 
physical  injuries. 

We  think,  therefore,  that  the  trial  Judge 
was  not  in  error  in  Instructing  the  Jury  that 
these  parties  had  no  right  of  action. 

The  question  which  should  have  been  sub- 
mitted to  the  Jury,  in  our  opinion,  is  wheth- 
er the  Injuries  complained  of  in  this  case 
amounted  to  a  nuisance,  and  whether  the 
usable  or  rental  valne  of  the  homestead  was 
destroyed  or  lessened  temporarily  to  such  an 
extent  that  the  law  will  award  damages 
therefor. 

It  is  not  claimed  that  there  were  any  per- 
manent damages  to  the  freehold.  We  think 
the  case  should  have  been  submitted  to  the 
Jury  upon  this  theory,  andr°  In  not  doing  so. 
the  trial  Judge  committed  error.  If  the 
plaintiff  was  driven  from  his  home  by  the 
blasting  and  other  operations  carried  on  by 
the  defendants,  or  his  comfort  was  so  in- 
terfered with  as  to  lessen  the  desirability 
and  usable  valne  of  his  home  durins  the 
time  the  work  was  being  prosecuted,  for 
these  things  the  plaintiff  should  be  entitled 
to  recover^  (~^  i 
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The  trial  Judge  Instructed  the  Jury  that 
fhey  might  find  an  accord  and  satisfaction 
of  the  plaintiff's  claim  for  damages,  if  the 
facts  should  so  Justify. 

We  think  this  was  error,  as  there  was  no 
plea  of  accord  and  satisfaction,  and  that  de- 
fense could  not  be  set  up  under  the  general 
issue  or  plea  of  not  guilty. 

We  think  that,  if  there  is  any  liability  for 
damages  under  the  facts  of  this  case,  it 
Is  a  Joint  liability  upon  the  part  of  the 
railroad  and  the  contractors,  and  in  such 
case  we  do  not  understand  'that  there  is 
such  a  thing  as  primary  and  secondary 
liability. 

For  the  reasons  which  we  hare  indicated, 
the  Judgment  of  the  court  below  in  the  case 
of  C.  C.  Gossett  T.  Southern  Railway  Com- 
pany et  al.  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial,  and  the  defendants 
will  pay  the  costs  of  the  appeal;  and  the  Judg- 
ments In  the  cases  of  C.  C.  Oossett  and  Wife, 
and  Calvin  Gossett  by  Next  Friend,  v.  South- 
em  Railway  Company,  are  affirmed,  and 
these  causes  are  dismissed,  at  the  cost  of  the 
plaintiffs  herein. 


STATE  wc  rel.  MAJORITT  OF  8T0CK- 
HOLDERS  OF  CHILHOWEE  WOOLEN 
MILLS  CO.  T.  CHILHOWEE  WOOLEN 
MILLS  et  al. 

(Supreme  Court  of  Tennessee.    Sept  80,  180CS.) 

1.  COBPOBATIORS— DiSSOLimON  — STATXrrKS  — 

Appucation. 
Shannon's  Code,  8  8166,  provides  that  ac- 
tion lies  in  the  name  of  the  state  asainst  a 
corporation  to  forfeit  its  franchise,  if,  being 
incorporated.  It  does  or  omits  acts  amounting 
to  a  surrender  or  forfeiture  of  its'  rights  or 
privileges,  or  ezercises  powers  not  conferred 
by  law,  or  falls  to  exercise  powers  essential  to 
corporate  existence,  and  section  6181  declares 
that,  if  It  be  adjudged  that  the  corporation  has 
by  negligence,  nonuser,  abuse,  or  surrender  for- 
feited its  corporate  rights,  jadnnent  shall  be 
rendered  that  it  be  dissolved.  Held,  that  such 
sections  applied  to  the  voluntary  surrender  of 
a  corporation's  charter,  as  well  as  to  involun- 
tary proceedings  against  it  for  abuse,  neglect 
or  dereliction  of  duty. 

2.  Same— Majobitt  STOCKHOi-nEBS— Rights. 

A  majority  of  the  stockholders  of  a  business 
corporation  were  entitled  to  abandon,  discon- 
tinue, and  dissolve  the  corporation  on  terms  of- 
fered to  all  stockholdeiB  ^Ike  over  the  protest 
of  the  minority  before  the  corporation  had  pur- 
chased any  property,  incurred  any  debts,  or 
accomplished  anything  more  than  a  temporary 
organization. 

[EM.  Note. — ^For  cases  in  point  see  vol.  12, 
Coit.  Dig.  Corporations,  S  671.1 

Appeal  from  Chancery  Court  McMinn 
County;  T.  M.  McConnell,  Chancellor. 

Bill  by  the  state,  on  relation  of  the  ma- 
jority of  the  stockholders  of  the  Chilhowee 
Woolen  Mills  Company,  against  the  corpora- 
tion and  a  minority  of  its  stockholders  for  the 
dissolution  thereof  and  surrender  of  its  fran- 
chise.   From  a  decree  of  the  Court  of  Chan- 


cery Appeals  reversing  a  Judgment  in  favor 
of  defendants,  they  appeal.    Affirmed. 

Pritchard  &  Sizer,  Allen  &  Ivins,  and  E.  B. 
Madison,  for  appellants.  Burkett  Mansfield 
&  Miller,  for  appellees. 

WILKES,  J.  This  is  a  bill  in  the  name  of 
the  state,  on  the  relation  of  the  majority  of  the 
stockholders  in  the  Chilhowee  Woolen  Mills 
Company,  against  the  corporation  and  the 
minority  of  its  stockholders,  to  have  the  court 
adjudicate  and  decree  that  the  crarporation 
has  surrendered  and  forfeited  its  charter 
rights,  and  that  it  be  dissolved.  The  corpora- 
tion is  a  domestic  one; 'the  amount  of  stock 
subscribed  for  being  $48,600,  or  486  shares. 
Of  these  complainants  own  272  and  the  de- 
fendants 184  shares. 

Defendants  resist  the  right  of  complainants 
to  enforce  the  surrender  of  the  charter  and  a 
dissolution  of  the  corporation. 

The  Chancellor  held  that  complainants 
were  not  entitled  to  the  relief  sought  and 
dismissed  their  bill,  the  Court  of  Chancery 
Appeals  reversed  the  decree  of  the  Chancellor 
and  declared  the  corporation  dissolved  and  its 
charter  rights  surrendered,  and  defendants 
have  appealed  to  this  court 

The  material  facts  found  by  the  Court  of 
Chancery  Appeals  are:  That  the  corporation 
was  chartered  and  organized  in  April,  1904, 
under  the  general  incorporation  acts  of  the 
state  of  Tennessee,  to  engage  in  the  business 
of  manufacturing  woolen,  cotton,  and  mixed 
fabrics.  The  capital  stock  was  fixed  at  ^,- 
000,  but  bona  fide  subscriptions  were  obtaSled 
to  only  the  amount  of  $48,600.  The  stock- 
holders held  a  meeting,  organised,  and  elected 
a  board  of  seven  directors,  to  serve  for  a  term 
of  twelve  months,  and  the  directors  were  in- 
structed to  proceed  as  expeditiously  as  ix>8- 
slble  to  carry  on  the  business  for  which  the 
corporation  was  chartered.  The  election  of 
permanent  directors  was  delayed  until  the 
stockholders  should  adopt  a  code  of  by-laws. 
Steps  were  taken  to  procure  real  estate  for  a 
site  and  suitable  machinery,  and  a  call  of 
10  per  cent,  upon  the  stock  was  made.  Such 
was  the  status  of  the  new  corporation  on 
April  1, 1904. 

It  appears  that  previous  to  this  time  there 
was  a  corporation  known  as  the  Athens  Wool- 
en Mills,  which  had  had  a  very  prosperous 
history,  and  declared  large  dividends  and  ac- 
cumulated quite  a  surplus.  The  managers 
of  this  corporation  made  overtures  to  the 
principal  promoters  in  the  new  enterprise,  the 
object  of  which  was  to  prevent  the  new  cor- 
poration from  going  into  active  business. 
The  scheme  was  to  increase  the  capital  stock 
of  the  old  corporation,  enlarge  its  plant,  and 
let  in  the  members  of  the  new  corporation 
upon  certain  terms. 

The  Court  of  Chancery  Appeals  reports 
that  this  proposition  was  to  be  open  to  all 
the  stockholders  of  the  new  corporation,  with 
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no  special  privileges  to  any  of  tbem,  so  far 
as  the  taking  of  stock  was  concerned,  and 
that  it  WBB  submitted  to  tbe  stockholders  of 
the  new  concern,  and  a  majority  of  them  were 
willing  and  anxious  to  acept  It,  but  a  minority 
were  not.  The  stockholders  In  the  new  con- 
cern thereupon  became  divided,  and  consider- 
able bad  feeling  was  engendered.  Where- 
upon by  a  majority  vote  the  stockholders  of 
tbe  new  corporation  passed  a  resolution  that 
the  new  corporation  be  abandoned  and  dis- 
solved, to  which  action  the  minority  pro- 
tested. 

The  board  of  directors  passed  a  similar 
resolution  to  dissolve  the  corporation,  to  set 
aside  subscriptions  to  its  capital  stock,  and 
to  annul  the  call  that  had  been  made  for  any 
payment  to  the  subscription  to  the  stock,  and 
this  was  also  passed  by  a  majority  vote,  and 
over  the  protest  of  the  minority. 

That  court  reports  that  it  was  evidently  the 
purpose  of  the  people  who  owned  and  control- 
led tbe  Athens  Woolen  Mills  to  stop  further 
proceedings  of  the  new  enterprise,  and  spe- 
cially to  secure  and  retain  the  services  of 
Messrs.  Blizzard  and  Mahary,  to  whom  was 
due  in  a  very  large  extent  tbe  success  of  the 
old  company,  with  that  company.  These  gen- 
tlemen did  decide  to  go  with  tbe  old  company 
and  abandon  the  enterprise. 

So  far  as  the  motives  of  the  two  factions 
are  concerned,  the  Court  of  Chancery  Appeals 
report  that  each  was  actuated  by  what  it 
considered  to  be  its  best  Interest  pecuniarily, 
that  the  old  concern  was  a  very  profitable 
one,  and  that  tbe  prospect  of  the  new  was 
very  good,  and  that  tbe  chief  object  of  the 
Athena  Woolen  Mill  Company,  in  its  opposi- 
tion to  the  new  enterprise,  was  that  it  might 
retain  the  services  of  Messrs.  Blizzard  and 
Mahary. 

Both  parties  seemed  to  have  viewed  the 
matter  from  their  pecuniary  Interests. 

Our  statutes  provide  for  the  dissolution  of 
a  corporation  by  the  following,  among  other 
provisions  (Shannon's  Code,  {  5165),  Is  In  this 
language: 

"An  action  lies  under  the  provisions  of  this 
chapter  in  tbe  name  of  the  state  against  a 
person  or  corporation  offending  In  the  follow- 
ing cases:  •  *  *  (4)  or.  If  being  Incor- 
porated, they  do  or  omit  acts  which  amount  to 
a  surrender  or  forfeiture  of  their  rights  and 
privileges  of  a  corporation;  (5)  or  exercise 
powers  hot  conferred  by  law;  (6)  or  fail  to 
exercise  powers  conferred  by  law  and  es- 
sential to  corporate  existence." 

Section  5181  provides: 

"That  if  It  be  adjudged  that  a  defendant 
corporation  has  by  neglect,  nonuser,  abuse  or 
surrender  forfeited  its  corporate  rights,  judg- 
ment will  be  rendered  that  the  defendant  be 
altogether  excluded  from  such  rights  and  be 
dissolved." 

These  sections  appear  to  refer  more  par- 
ticularly to  involuntary  proceedings  against 
a  corporation  arising  out  of  some  abuse,  n^- 
lect,  or  dereliction  of  duty,  but  they  are 
broad  enough  to  embrace  also  cases  of  volun- 


tary surrender  of  a  charter  by  the  ■tockbold- 
ers,  and  this  was  so  held  In  the  case  of 
Parkdr  v.  Hotel  Company,  96  Tenn.  252,  34 
8.  W.  209,  31  L.  B.  A.  706. 

In  this  case  we  have  a  deliberate  and 
formal  surrender  of  the  charter  under  a  res- 
olution passed  by  a  majority  of  the  stockhold- 
ers, a  similar  resolution  passed  by  a  majority 
of  the  directors,  all  ratified  and  affirmed  in 
the  bringing  of  this  bill. 

If  tbe  application  In  this  case  was  made 
on  behalf  of  all  of  tbe  stockholders  to  have 
the  charter  siarrendered  and  the  corporatioii 
dissolved,  we  think  that  there  can  be  no 
doubt  that  the  relief  would  be  granted,  and 
tbe  question  remains  whether  it  should  be 
done  by  a  majority  of  the  stockholders,  over 
the  wish  of  the  minority,  where  no  business 
has  been  done  by  the  corporation  and  no 
debts  cm:  obligations  have  been  incurred  and 
no  liabilities  have  accrued. 

It  would  seem  to  be  an  anomaly  that  the 
minority  of  the  stockholders,  under  such  cir- 
cumstances and  under  such  a  status  of  affairs, 
could  compel  the  majority  to  go  forward  with 
the  orgranization  and  operation  of  tlie  corpo- 
ration, when  the  majority  were  opposed  to 
such  action,  and  could,  If  th^  saw  ptoper. 
blo<^  and  prevent  the  success  of  the  enter- 
prise. 

This,  of  course,  relates  alone  to  private  cor- 
porations, and  not  to  public  or  quasi  public 
corporations  nor  to  charitable  or  eleemosy- 
nary corporations,  in  which  tbe  public  has 
an  interest 

The  court,  we  think,  could  not  under  such 
circumstances  take  charge  of  the  corporation 
and  manage  It  through  a  receiver  or  other- 
wise, nor  can  it  grant  the  power  to  the  mi- 
nority to  control  the  majority. 

We  do  not  mean  to  bold  that  a  majority 
of  the  stockholders  can,  in  bad  faith,  put  an 
end  to  the  existence  of  a  corporation,  and 
dissolve  It,  to  the  prejudice  of  the  property 
rights  of  the  minority. 

We  think  there  can  be  no  doubt  that  the 
majority  of  the  stockholders  have  the  right 
to  control  the  corporation,  provided  they 
act  in  good  faith;  that  Is,  without  any  at- 
tempt to  take  advantage  of  the  minority  for 
tbe  benefit  of  the  majority. 

The  true  rule,  as  we  understand  It,  is  laid 
down  in  Cook  on  Corporations,  {{  628  and  670. 

In  section  629  it  is  said: 

"It  is  an  unquestioned  rule  that  stock- 
holders by  unanimous  consent  may  effect  a 
dissolution  Of  a  corporation  by  a  surrender 
of  the  corporate  franchise.  Greater  dllBculty 
is  found  in  determining  whether  a  majority 
of  the  stockholders  may  dissolve  tbe  corpo- 
ration. It  has  been  held  that  the  zaajority 
In  interest  in  a  corporation  may  dissolve  it  by 
a  voluntary  surrender  of  its  franchises,  even 
though  a  minority  of  the  stockholders  are  op- 
posed to  .  its  dissolution" — citing  Treadwell 
v:  Salisbury  Manufacturing  Company,  7  Gray. 
.393,  66  Am.  Dec.  490,  Hancock  v.  Holbrook 
(a  C.)  9  Fed.  353,  and  other 


TennJ 


statb:  t.  ohilhoweb  woolen  mills. 


743 


He  Btatea,  hawvret,  a  number  of  Instances 
In  which  this  can  not  be  done,  bat  be  states 
the  general  principle  to  be  that  a  majority 
of  the  stockholders  may,  where  it  can  be 
done  without  bad  faith  to  the  minority,  seek 
and  obtain  a  dissolution  of  the  corporation. 

In  all  his  excepted  cases  we  find,  however, 
some  element  of  bad  faith  or  want  of  good 
faith,  or  the  fact  of  an  established  business 
or  existing  liabilities,  where  the  dissolution 
would  be  practically  a  fraud  upon  the  dis- 
senting minority  stockholders. 

The  doctrine  which  we  approve  has  been 
virtually  announced  by  this  court  heretofore 
In  the  case  of  Parker  v.  Bethel  Hotel  Com- 
pany, 9eTenn.  282, 34  S.  W.  209, 81 L.  R.  A.  706, 
where  it  is  said  by  Special  Judge  Bradford: 
"An  ordinary  business  corporation,  where  its 
charter  si)eclfies  no  definite  time  for  its  con- 
tinuance, may  sell  Its  property  and  wind  up 
its  affairs  wbenevo:  a  majority  of  the  stock- 
holders may  deem  it  advisable" — citing  cases. 

In  the  case  of  Treadwell  v.  Salisbury 
Manufacturing  Company,  supra,  the  Supreme 
Court  of  Massachusetts,  says:  "We  enter- 
tain no  doubt  of  the  right  of  a  corporation, 
established  solely  for  trading  and  manu- 
facturing purposes,  by  a  vote  of  a  majority 
of  its  stockholders,  to  wind  up  its  affairs  and 
close  its  business,  if.  In  the  exercise  of  sound 
discretion,  they  deem  it  expedient  so  to  do." 

At  common  law,  the  right  of  corporations, 
acting  by  a  majority  of  their  stockholders;  to 
sell  their  property  Is  absolute,  and  It  is  not 
limited  as  to  object,  circumstances,  or  quantity. 
He  proceeds  to  state  that  there  are  many  ex- 
ertions to  the  rule,  as  in  cases  of  quasi 
public  corporations  and  charitable  and  re- 
ligions corporations,  in  which  the  community 
has  some  interest 

To  the  same  effect,  see  Trisconi  v.  Wlnship, 
43  La.  Ann.  46,  9  South.  29,  26  Am.  St.  Rep. 
175,  and  Slee  v.  Bloom,  10  Johns.  456,  10  Am. 
Dec.  273. 

Thompson  on  Corporations,  vol.  6,  S  6686, 
says,  after  commenting  on  public  and  quasi 
public  corporations  and  corporations  of  an 
Ideal  Und,  that  "the  same  reasons  do  not 
apply  in  case  of  a  corporation  of  a  purely 
private  nature,  as  in  its  business  the  state 
has  no  special  Interest  It  is  accordingly  held 
that  corporations  of  a  private  nature,  estab- 
lished solely  for  trading  or  manufacturing 
purposes,  may  by  a  vote  of  a  majority  of 
tbeir  members,  against  the  protest  of  the 
minority,  wind  up  their  affairs,  and  close 
their  business,  if,  in  the  exercise  of  sound 
discretion,  they  deem  it  expedient  to  do  so, 
and  may  sell  the  whole  of  their  property  to 
a  new  corporation,  taking  payment  In  shares 
of  the  new  corporation,  to  be  distributed 
among  the  stockholders  of  the  old  corporation 
who  are  willing  to  take  them." 

The  same  author  says  (section  6694): 
"When  we  consider  that  it  is  not  only  compe- 
tent for  a  majority  of  the  stockholders,  but 
iilsc  for  a  qaorum  of  the  directors,  to  assign 
all  property  of  the  corporation  to  a  trustee 


for  the  payment  of  Its  debts,  an  act  which 
in  itself  Is  substantially  a  dissolution  of  the 
corporation  and  a  winding  up  of  its  affairs, 
the  conclusion  that  it  Is  within  the  power  of 
the  majority  to  take  action  to  wind  up  any 
business  corporation,  in  the  absence  of  a 
statutory  prohibition  seems  unavoidable." 

To  the  same  effect,  see  Hitch  v.  Hawley, 
132  N.  X.  221,  80  N.  E.  404,  where  it  is 
said:  "We  think  that  when  the  InteiMS  of 
the  corporation  are  so  discordant  as  to  pre- 
vent efiicient  management,  and  a  large  major- 
ity of  both  trustees  and  members  wish  to  wind 
up  its  affairs,  a  dissolution  thereof  would  be 
beneficial  to  the  Interests  of  its  stockholders, 
because  the  object  of  its  corporate  existence 
cannot  be  attained." 

While  this  is  a  general  rule  which  we 
think  applicable  In  all  save  the  excepted 
cases  which  we  have  mentioned,  it  is  pe- 
culiarly applicable  under  the  facts  of  the 
present  case,  where  the  organization  and  op- 
eration of  a  corporation  has  not  so  far  pro- 
gressed that  any  of  its  stockholders  would 
be  materially  prejudiced  or  financially  in- 
jured by  its  dissolution  and  discontinuance, 
except  as  to  prospective  profits,  which,  at 
most,  are  speculative,  and  depend  upon  a 
harmonious  and  successful  management  of 
the  business. 

Here  it  is  true  there  had  been  an  Incom- 
plete organization,  stock  had  been  subscribed, 
temporary  ofllcers  had  been  elected,  and  a 
scheme  for  future  management,  to  some  ex- 
tent, had  been  devised,  but  no  property  had 
been  bought,  no  liability  had  been  incurred, 
except  as  between  the  stockholders,  arising 
out  of  their  subscription,  no  good  will  had 
been  created,  and,  in  short,  nothing  tangible 
bad  been  accomplished. 

Under  such  a  status  of  affairs  the  majority 
decided  to  abandon,  to  discontinue,  and  dis- 
solve upon  terms  wlilch  they  deemed'  ad- 
vantageous, and  which -were  offered  alike  to 
the  majority  and  minority. 

A  difference  arose  between  the  majority 
and  minority,  and  a  sharp  controversy  and 
divergence  of  views  took  place,  bitterness  of 
feeling  was  engendered,  so  that  even  the 
future  success  of  the  enterprise  became  prob- 
lematic, and  this  was  rendered  still  more 
acute  by  the  withdrawal  of  Blizzard  and  Ma- 
hary  from  the  new  organization. 

While  the  majority  acted  as  they  evidently 
thought  in  their  own  interest,  they  did  not 
intend  thereby  to  prejudice  the  rights  of  the 
minority,  but  tendered  to  them  the  same 
I>eneflt8  which  they  themselves  were  to  re- 
ceive. 

The  Court  of  Chancery  Appeals  finds  that 
there  was.  In  fact,  no  fraud  or  bad  faith  on 
tiie  part  of  the  majority  towards  the  minori- 
ty in  discontinuing  and  abandoning  the  en- 
terprise. 

In  such  case  we  think  there  can  be  no  ques- 
tion of  the  right  of  the  majority  to  dissolve 
the  corporation,  and  to  have  the  court  id^ 
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eree  sncb  dissolution  In  order  to  avoid  fu- 
ture complications  and  possible  liabilities. 

Nor  do  we  think  that  the  act  of  1903,  (Laws 
1903,  p.  268,  c.  140),  prohibits  and  renders  void 
the  acts  of  the  majority  in  this  case.  That  act 
simply  declares  unlawfal  and  void  all  arrange- 
ments, contracts,  agreements,  trusts,  or  com- 
binations between  persons  or  corporations 
made  with  the  view  to  lessen,  to  tend  to  lessen, 
fall  and  free  competition  in  the  manufacture 
or  sale  of  articles  of  domestic  raw  material. 

There  was  no  arrangement  here  between 
the  two  corporations,  bnt  it  Is  simply  a  case 
where  a  majority  of  the  stockholders  in  a 
new  enterprise  decided  to  abandon  what  In 
their  opinion  It  would  not  be  wise  and  profita- 
ble for  them  to  continue. 

Again,  It  is  said  that  the  surrender  of  the 
charter  in  this  case  was  not  valid,  because 
a  large  number  of  the  votes  cast  In  favor  of 
the  proposition  were  cast  by  those  holding 
proxies,  and  it  is  said  that  there  Is  no  law 
aatborlzlng  such  votes. 
'  It  Is  said  that  at  common  law  there  was  no 
right  to  vote  by  proxy,  and  there  Is  no  gen- 
eral statute  In  this  state  authorizing  such 
votes,  and  the  right  is  not  conferred  by  the 
charter  of  the  particular  corporation  in  ques- 
tion. 

The  charter  does  provide  for  an  election 
of  officers,  by  votes  cast,  either  in  person  or 
by  proxy,  and  we  are  aware  that  the  practice 
and  custom  of  voting  shares  of  stock  by 
proxy  Is  in  latter  days,  at  least,  almost  uni- 
versal, unless  it  is  in  some  way  expressly 
prohibited. 

But  whether  this  be  so  or  not,  the  majori- 
ty have  ratified  this  action  by  Joining  in  the 
present  suit  and  making  the  request  for  a 
dissolution  of  the  corporation,  so  that  the 
point  raised  Is  a  merely  technical  one. 

It  plainly  appears  that  a  majority  of  the 
stock  are  seeking  and  asking  a  dissolution 
and  Abandonment  of  this  corporation,  and 
we  think  that,  under  the  facts,  as  found  by 
the  Court  of  Chancery  Appeals,  they  are  en- 
titled to  have  the  relief  they  ask. 

The  decree  of  the  Court  of  Chancery  Ap- 
peals is  therefore  affirmed,  and  the  costs  of 
the  appeal  will  be  paid  by  the  defendant 
minority  stockholders.  Tlie  costs  of  the 
court  below  will  be  paid  as  adjudged  by  that 
court 


P.  H.  NOBMAN  ft  CO.  v.  BDINQTON, 
OBONEB   &   OBIFFITHS   et   al. 

(Supreme  Court  of  Tennessee.    Nov.  4,  1905.) 

1.  Bailboads— Labober's  Lixn— Statdtks— 
Notice. 
Shannon's  Code,  {  3580,  creates  a  laborer's 
lien  for  railroad  construction  work,  and  pro- 
vides that  a  laborer  or  other  person  or  persona 
"rendering  the  services"  shall  within  90  days, 
etc.,  notify  the  railroad  company  thereof  in 
writjng.  Held,  that  such  notice  is  required  to 
be  given  by  the  persons  claiming  the  lien,  and 
<*annot  be  given  by  an  assignee  of  the  laborer's 
claim. 


I  2.  Savb— FAii,Tnti  TO  Oivx  Nonci. 

Under  Shannon's  Code,  f  8^0,  creating  a 
laborer's  lien  for  work  performed  in  railroad 
construction,  and  reqnizing  that  the  laborer 
shall  give  written  notice  thereof  to  tihe  railroad 
company  within  90  days,  no  lien  can  t>e  en- 
forced by .  assignees  of  claims  for  services  so 
rendered  where  the  required  notice  was  not 
given. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  {{  499-601.] 

Appeal  from  Chancery  Court,  Knox  Cotm- 
ty ;  Joseph  W.  Sneed,  Chancellor. 

Action  between  P.  H.  Norman  &  Co.  and 
Edington,  Groner  8c  Griffiths  and  others  for 
the  enforcement  of  an  alleged  laborer's  lien 
against  the  property  of  the  Knoxville,  La  Fol- 
lette  &  JelUco  Ballroad  Company.  From  a 
Judgment  in  favor  of  the  latter,  the  former 
appeals.    Affirmed. 

Templeton.  Llndsey  &  Templeton,  for  ap- 
pellants. John  W.  Green  and  Comlck, 
Wright  &  Frantz,  for  appellees. 

BBABD,  a  J.  The  single  question  raised 
by  the  facts  found  by  the  Court  of  Chancery 
Appeals  in  the  present  case  Is  whether  com- 
plainants, as  assignees  of  claims  for  work 
and  labor  done  in  the  construction  of  the 
Knoxville,  La  FoUette  &  Jelllco  Ballroad 
Company,  by  the  employte  of  an  insolvent 
subcontractor,  can  enforce  a  statutory  lien 
for  these  claims,  where  their  assignors  (the 
employes)  had  failed  to  give  notice  to  the  rail- 
road company  of  the  fact  that  they  relied  up- 
on this  Hen  for  the  security  of  these  claims, 
but  subsequent  to  the  assignments  the  com-  i 
plalnants  themselves,  as  such  assignees,  gave 
this  notice. 

The  answer  to  this  question  Is  to  be  found  , 
in  the  statute;  for  Independent  of  this  the 
assignors  of  complainants,  not  being  in  priv-  i 
117  with  the  railroad  company,  would  have  , 
had  no  right  against  its  property,  and,  a  for-  ' 
tiori,  the  complainants,  as  such  assignees,  i 
would  have  none. 

The  statute  relied  upon  by  complainants  to  I 
sustain  their  claim  Is  found  in  chapter  98 
of  the  Acts  of  1891,  p.  216.  The  first  section 
of  this  statute  creates  the  Hen  and  provides 
the  remedy  for  the  unpaid  employes  of  a  de- 
faulting subcontractor  who  does  work  upon  a 
railroad.  This  section,  subdivided,  is  carried 
into  sections  3580,  3681,  of  Shannon's  Code. 
Section  3580  provides  as  follows:  "E^'ery 
subcontractor,  laborer,  materialman  or  other 
person,  or  persons,  who  performs  any  part  of 
the  work  in  grading  any  railroad  company's 
roadway,  or  who  constructs  or  aids  In  the 
construction  or  repair  of  its  culverts  and 
bridges,  or  furnishes  cross  ties,  or  masonry  or 
bridge  timbers  •  •  •  used  in  the  building 
•  *  *  of  such  railroad  *  •  •  or  aids 
In  the  laying  of  its  track  •  •  •  or  who 
performs  any  valuable  services  •  •  •  by 
[of  ?]  which  any  such  railroad  company  re- 
ceives the  benefit  •  •  *,  shall  have  a 
lien  on  such  railroad  •  •  •  for  the  value 
of  such  work  and  labor  done,  or  material 
furnished,  or  services  rendered,  as  herelni>e^ 

[jigitized  I . 


Tenn.)  P.  H.  NOBMAN  A  CO.  T.  BDINGTON,  QBONEB  ft  aBIFElTHa 


745 


fore  set  out  and  specified  *  *  *."  Bee- 
tlon  3581  la  In  tlie  following  words:  "But 
to  secnre  this  Uen  such  rabcontractor,  la- 
borer, materialman,  or  other  person  or  persons 
rendering  tlie  hereinbefore  mentioned  serv- 
ices, shall  within  ninety  days  after  snch  labor 
and  work  is  done  •  •  •  or  such  mate- 
rials are  furnished,  or  such  services  are  ren- 
dered, notify  in  writing  any  snch  railroad 
company  •  *  *  that  said  lien  is  claimed 
•    •    •/• 

We  think  the  terms  of  these  two  sections 
ere  so  plain  as  to  require  but  little,  if  any, 
Interpretation.  Confessedly,  the  assignors 
of  these  complainants  who  did  the  work  and 
labor  In  question  upon  the  roadway  of  the 
defendant  railroad  company  are  within  one 
of  the  classes  provided  for  in  section  8581, 
and,  their  claims  being  unpaid,  they  might 
have  enforced  a  Uen  against  the  property  of 
the  company  for  the  satisfaction  of  these 
claims.  To  do  this,  however,  notice  to  the 
company,  under  the  terms  of  section  8581, 
was  an  essential  prereqnisit&  And  we  think 
that  it  was  equally  essential  that  this  notice 
should  be  given  by  the  right  party  and  at  the 
right  time.  To  obtain  the  benefit  of  the  lien 
given  by  section  8680,  It  was  necessary  that 
parties  relying  upon  snch  lien  should  them- 
selves give  this  notice.  The  provision  of  the 
statute  Is  that  "snch  subcontractor,  laborer, 
materialman,  or  other  person  or  persons, 
rendering  the  hereinbefore  mentioned  serv- 
ices," shall  within  90  days,  etc.,  notify  in  writ- 
ing, etc.  We  see  no  reason  for  bringing  an 
assignee  of  snch  laborer  within  the  spirit  or 
the  letter  of  this  statute  by  judicial  constmc- 
tlon  than  there  would  be  for  extending  the 
time  for  the  giving  of  the  notice  beyond 
the  period  of  90  days  therein  prescribed.  In 
each  of  these  particulars  the  statute  is  free 
from  ambiguity. 

We  are  unable  to  find,  as  is  urged  by  the 
counsel  of  the  complainant  we  should,  any- 
thing In  the  terms,  "or  constructs,  or  aids  in 
the  construction,"  or,  "by  which  any  such 
railroad  receives  the  benefit,"  found  in  sec- 
tion 3580,  which  authorizes  a  court  to  give 
the  benefit  of  this  statute  to  one  who  ac- 
quires the  claim  of  a  laborer  secured  by  an 
inchoate  Uen,  as  in  the  present  case,  and 
who  subsequently  undertakes  to  convert  this 
Into  a  fixed  Uen  by  giving  the  notice. 

CJompIalnants,  through  their  counsel,  rely 
for  authority  to  support  their  contention 
upon  a  class  of  cases  of  which  Couper  v.  Ga- 
boury,  69  Fed.  7,  16  a  O.  A.  112,  and  Perry 
V.  Duluth  Transfer  Co.,  66  Minn.  806,  67  N. 
W.  792,  are  two,  which  bold  that,  under  stat- 
utes providing  for  liens  in  favor  of  persons 
who  "perform"  labor,  a  person,  such  as  a  con- 
tractor, who  furnishes  the  labor  of  his  em- 
ployte  In  doing  the  work,  is  to  be  considered 
as  the  one  who  did  the  work,  and,  as  such, 
entitled  to  the  lien.  These  authorities,  bow- 
ever,  cannot  avaU  complainants,  for  the  no- 
tice which  they  gave  to  the  railroad  com- 
pany, and  upon  which  they  must  stand,  is 
that  of  assignees  of  laborers  who  did  work  In 


the  construction  of  Its  roadway.  In  these  no- 
tices there  is  no  suggestion  that  complainants 
claimed  the  Uen  as  the  furnishers  of  labor 
through  their  employes,  but,  to  the  contrary, 
the  company  is  notified  that  they  rest  their 
claim  for  the  security  of  this  lien  upon  the 
assignments  made  to  them  by  the  laborers, 
whose  names,  with  the  amounts  due  to  each, 
are  tabulated  therein.  In  addition.  It  Is 
found  as  a  fact  by  the  Court  of  Chancery  Ap- 
peals that  they  did  not  furnish  labor,  but  ac- 
quired their  claims  by  deaUngs  with  the 
laborers. 

Complainants  also  rely  upon  Union  Trust 
Co.  V.  Walker,  187  U.  S.  506,  2  Sup.  Ct  299, 
27  li.  Ed.  490,  and  Bumham  v.  Bowen,  111 
U.  S.  776,  4  Sup.  Ct  675,  28  L.  Ed.  596,  as 
authority  for  their  Insistence.  An  examina- 
tion of  these  cases  discloses,  however,  that 
they  did  not  involve  the  question  of  either 
a  common-law  or  statutory  Uen,  but  in  both 
of  them  the  court  recognized  and  appUed  the 
now  familiar  rule  that  in  equity  the  earn- 
ings of  a  railroad  in  the  hands  of  a  court's 
receiver  constitutes,  primarily,  a  fund  for  the 
payment  of  expenses  incurred  in  its  opera- 
tion, and,  if  they  be  diverted  for  the  better- 
ment of  the  railroad,  or  in  any  other  way  to 
the  ^neflt  of  tbe  holders  of  the  mortgage 
debt,  then  out  of  the  proceeds  of  the  sale  of 
the  property,  to  the  extent  of  such  diversion, 
parties  who  have  contributed  labor  or  mon- 
ey to  the  operation  of  the  road  by  the  receiver 
will  be  provided  for,  and  in  the  first  of  these 
cases  an  assignee  of  such  a  claimant  was 
given  the  benefit  of  this  equitable  rule. 

Neither  of  these  cases,  nor  any  other,  to 
which  we  have  been  referred,  raises  the  ques- 
tion we  are  here  considering ;  that  Is,  wheth- 
er an  assignee  of  laborer's  claim  under  such 
a  legislative  enactment  as  ours  can  perfect 
an  inchoate  Uen  by  giving  notice  as  assignee 
after  be  bad  acquired  the  claim. 

After  all  is  said  each  case  depends  upon  the 
terms  of  the  statute  under  wlilcb  it  arises. 
The  result  is  that  opinions  of  other  courts 
based  on  statutory  provisions,  either  un- 
known to  the  tribunal  deaUng  with  the  case 
in  hand,  or,  unlike  those  which  control  It,  are 
of  but  little  value  as  authority.  It  is  true, 
however,  that  a  majority  of  the  courts  hold 
that  a  lien  like  the  one  created  by  this  statute 
Is  so  far  personal  that  in  the  absence  of  stat- 
utory authority  there  can  be  no  assignment 
of  the  right  to  perfect  or  create  it  It  Is  said 
in  Duncan  v.  Hawn,  104  Cal.  10,  37  Pac.  626: 
"Until  perfected  by  filing  the  proper  notice, 
it  is  a  mere  inchoate  right,  personal  to  the 
Individual,  which  he  may  choose  to  perfect  or 
not  at  his  pleasure,  and  which  until  per- 
fected has  no  tangible  existence  as  property, 
and,  of  course,  as  such  Is  not  the  subject  of 
transfer."  It -would  no  doubt  be  otherwise 
with  regard  to  the  assignment  of  a  claim  the 
Uen  for  the  security  of  which  had  already 
been  fixed  by  a  statutory  notice  given  with 
the  proper  time  by  the  assignor. 

Other  questions  were  made  at  the  bar,  but 
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these  were  answered  bj  tbe  facta  found  by 
the  Court  of  Chancery  Appeals,  leaving  the 
one  we  have  been  considering  as  only  open 
for  discussion.  We  are  satisfied  that  the 
holding  of  that  court  on  this  question  Is 
correct,  and  in  all  things  ita  decree  la  af- 
firmed. 


ST.  LOUIS  &  8.  W.  B.  CO.  OF  TEXAS  ▼; 
WHITE. 

(Supreme  Court  of  Texas,  Dec.  4,  1905.    On 
Rehearing,  Dec.  21,  1905.) 

1.  Cabbiebs— Statioh    Agentb— Aothomtt— 
Refbesentatior  as  to  Best  Route. 

A  railrocul  station  agent,  with  authority 
to  sell  tickets  over  its  Itbe,  has  authority  to 
furnish  information  to  persons  desiring  to  pur- 
chase tickets  over  the  road  he  represents  as  to 
the  best  route  for  the  intending  purchaser  to 
travel  to  reach  tiis  destination,  rendering  the 
railroad  company  liable  for  all  danu^es  proxi- 
mately caused  to  such  purchaser  by  tae  agent's 
misdirection. 

2.  Sam— DAxAon— BzTKNT  or  Liabiutt. 

Plaintiff,  desiring  to  make  a  journey  with 
his  wife,  who  was  in  delicate  health,  inquired 
of  defendant's  ticket  agent  as  to  the  best  route, 
and  was  directed  to  take  the  route  they  traveled, 
for  which  the  agent  sold  plaintiff  tickets.  Ttiey 
were  out  four  days  and  three  nights  and  made 
four  changes,  during  one  of  which  the  wife  was 
injured  while  alighting  from  a  car.  There  was 
another  route  over  which  he  could  have  gone 
and  reached  the  destination  in  much  less  time 
and  with  less  changes.  Beld,  that  plaintiff  was 
entitled  to  recover  against  defendant  compensa- 
tion for  any  injury  resulting  to  his  wife  from 
any  negligence  of  defendant  on  its  own  line, 
and  on  account  of  her  having  to  make  a  greater 
number  of  clianges  of  trains  than  she  would 
have  otherwise  been  compelled  to  have  made, 
and  for  any  Injury  she  sustained  in  necessarily 
being  on  tbe  way  longer  than  If  she  had  taken 
tbe  other  route,  excluding  any  delays  that  may 
have  occurred  from  a  failure  of  the  trains  over 
other  railroads  to  be  run  on  schedule  time. 

3.  Same— CoNNECTTNO  Cabbiess— Delay. 

Where,  in  a  suit  for  injuries  to  a  passenger, 
plaintiff  claimed  that  by  the  misrepresentation 
as  to  the  best  route  made  by  defendant's  agent 
plaintiff  and  his  family  were  caused  to  go  in  a 
wrong  direction  on  defendant's  railroad,  which 
necessarllv  caused  them  delay  and  inconveni- 
ence, to  tbe  injury  of  his  wife,  defendant  com- 
pany was  not  liable  for  delays  on  other  con- 
necting roads  over  which  plaintiff  traveled 
to  his  destination,  in  the  abstmce  of  proof  that 
such  delays  were  not  caused  by  failure  of  such 
connecting  carriers  to  run  their  trains  on 
time  or  by  other  negligence  on  their  part. 

Brror  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  J.  F.  White  against  the  St 
Loais  A  Soathwestem  Railroad  Company  of 
Texas.  From  a  judgment  in  favor  of  plain- 
tiff, afilrmed  by  the  Court  of  Civil  Appeals 
(86  S.  W.  71),  defendant  brings  error.  Re- 
versed. 

Olass,  Estes  &  King,  for  plaintiff  in  error. 
H.  W.  Vaughan,  for  defendant  In  error. 

BROWN,  J.  In  February,  1902,  J.  F. 
White,  with  his  wife  and  two  children,  re- 
sided in  Bowie  county,  Tex.,  near  Maude, 
a  station  on  the  railroad  of  the  plaintiff  In 


error.    There  waa  no  other  railroad  at  that 
place.    Desiring  to  remove  with  bla  family 
to  Jasper    county,    Tex.,    near    Kfrbyville, 
White  applied  to  the  agent  of  the  plaintiff 
in  error  for  information  as  to  the  best  route, 
telling  him  at  the  time  that  bis  wife  was 
pregnant   and   in   delicate   health,   and   be 
wished  that  way  which  would  consume  the 
least  time  and  require  the  fewest  number 
of  changes.    The  agent  told  White  that  tbe 
best  route  was  by  Tyler  and  Lnfkin.    Tbe 
plaintiff  in  error  operated  tbe  road  from 
Maude   to  Lofkin.    Tbe  agent  told  White 
that  he  wonld  have  to  change  cars  at  Tyler, 
but  that  it  would  only  be  to  go  from  one  train 
to  the  other ;  that  he  would  make  connection 
at  Tyler,  and  reach  Lufkln  in  the  evening  of 
the  first  day,  where  he  would  have  to  remain 
overnight  but  would   get  a  train  tbe  next 
morning  which  would  take  him    direct    to 
Klrbyvllle.    From  Maude  to  Lnfkin  ia  about 
200  miles,  and  from  Maude  to  Tezarkana  is 
18  miles,    (joing  by  Lufkln  the  plaintiff   In 
error  carried  White  and  family  about  180 
miles  more  than  It  would  if  they  had  been 
routed  by  Texarkana.    The  agent  did  not 
tell  White  of  a  route  that  he  might  bare 
gone  by  way  of  Texarkana  over  the  plaintiff 
in  error's  road  and  thence  over  tbe  Tex- 
arkana ft  Ft  Smith  and  Kansas  City  South- 
ern Railway  to  Beaumont  where  he  would 
take  the  Santa  V6  direct  to  Klrbyvllle.    By 
the  latter  route  he  would  have  left  home  in 
the  morning  at  5  o'clock,  arriving  at  Beau- 
mont that  night  where  he  would  hare  stop- 
ped over  for  the  night,  going  on  the  next  day 
and  arriving  at  Klrbyvllle  near  noon  of  tbe 
second  day.    On  the  day  that  plaintiff  was 
leaving  Bowie  county  for  his  new  home,  be 
called  upon  tbe  agent  of  the  railroad  com- 
pany at  Maude  again,  and.  before  purchasing 
a  ticket  asked  blm  if  he  was  sure  that  the 
route  by  Tyler  and    Lnfkin    was   the    best 
route,  repeating  to  him  the  reasons  wUcb 
caused  him  to  be  anxious  to  secure  the  short- 
est and  best  way.    The  agent  again  assured 
him  that  tbe  route  that  he  had  suggested 
was  the  best  and  under  this  assurance  tbe 
plaintiff  purchased  tickets   for  himself  and 
bis  wife  from  Maude  to  Lufkln  and  took  tbe 
train  of  the  plaintiff  In  error  at  Maude  by 
which  he  was  carried  to  Tyler ;  but  the  train 
was  late,  and  when  they  arrived  there  the 
train  for  Lufkln   bad  departed,  and  plain- 
tiff and  his  wife  were  compelled  to  remain 
in  Tyler  all  night  and  until  the   next   day 
about  2  o'clock,   at  which  time  he  got   a 
train  from  Tyler  to  Lufkln,  and  arrived  at 
the  latter  place  after  dark,  about  7:15  p.  m. 
Remaining   over   at   Lufkln    until  about  4 
o'clock  a.  m.  of  the  n^  day,  plaintiff  with 
bis  family  got  a  train  on  the  Houston,  East 
&  West  Texas  road  to  Cleveland,  and,  arriv- 
ing there  at  10  o'clock  a.  m.  they  bad  to  re- 
main over  until  about  9  o'dodc   p.   m.,   at 
which  time  they  took  a  train  from  Cleveland 
to  Sllsbee  Junction  on  the  Santa  F?  road, 
where  they  arrived  at  abput  2  o'clock  a.  m 
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and  remained  tbere  until  aboat  7  o'clock  In 
the  momlnK,  when  they  boarded  the  Santa 
Fe  train  which  ran  from  Beaumont  to  Klrby- 
vllle,  reaching  the  latter  place  near  noon. 
Plaintiff  and  family  were  ont  four  days  and 
three  nights  and  made  fonr  changes,  where- 
as, If  they  had  gone  by  Texarkana,  there 
would  have  been  two  changes,  and  they  would 
have  been  one  night  and  one  day  and  a  half 
on  the  way.  On  the  way  from  Tyler  to  Lnf- 
kln  the  cars  In  which  the  plaintiff  and  his 
wife  were  riding  were  not  heated,  but  were, 
as  expressed  by  the  witness,  very  cool,  and 
Mrs.  White  complained  of  being  cool.  On 
this  trip  she  contracted  a  cold  from  which 
she  afterwards  suffered.  On  arriving  at 
Lufkln  the  plaintiff  and  bis  wife  had  to  dis- 
embark in  the  night,  there  being  no  lights 
at  the  depot,  and  they  could  not  see  where 
to  step  in  getting  off  the  car.  Mr.  White 
liad  the  two  children  in  bis  arms,  was  carry- 
ing a  grip,  and  could  not  assist  his  wife  in 
alighting.  There  was  no  stool  on  which  to 
step  in  getting  down  from  the  steps  of  the 
cars,  and  no  conductor  nor  brakeman  at  the 
place  to  assist  Mrs.  White,  so  that  in  alight- 
ing abe  had  to  make  a  long  step  down,  and 
in  doing  so  she  was  injured,  which  she  felt 
at  the  time,  and  of  which  she  then  com- 
plained. Mrs.  Wliite  suffered  from  tills  in- 
jnry  from  that  time  on  until  she  arrived  at 
her  father's  bouse  and  subsequently.  Mrs. 
White's  father  and  mother,  who  lived  in  the 
country  four  miles .  from  Klrbyville,  came 
with  a  wagon  to  meet  them  and  carried  the 
family  out  to  tbe  country  home.  Aa  soon 
as  she  arrived  there  Mrs.  White  went  to 
bed.  She  was  suffering  from  the  injury  re- 
ceived at  Lufkin,  and  from  the  cold  she  had 
contracted.  She  was  in  bed  seven  weeks, 
during  which  time  the  child  was  bom  dead. 
Mrs.  White  continued  to  suffer,  and  has  since 
then  suffered  from  falling  of  the  womb,  which 
she  never  had  before.  She  still  suffers  from 
that  trouble.  She  had  been  before  this  trip 
a  strong  and  healthy  woman,  able  to  do  her 
housework  and  attend  to  all  the  business 
of  a  housewife.  Since  that  time  she  has  not 
been  as  strong  as  she  was  before  her  injury. 
As  the  honorable  Court  of  Civil  Appeals 
did  not  file  any  findings  of  fact,  we  have  been 
under  the  necessity  of  examining  the  state- 
ment of  facts  and  making  the  foregoing 
statement  for  the  purpose  of  determining 
whether  there  was  error  In  the  rulings  of  the 
court  as  complained  of.  The  statement  pre- 
iients  the  conclusions  most  favorable  to  the 
plaintiff,  under  the  facts  proved,  which  is  the 
view  that  this  court  must  take  of  the  evi- 
dence. The  application  for  writ  of  error 
presents  the  following  propositions:  Birst 
That  the  plaintiff  in  error  should  not  be  held 
liable  for  the  misrepresentations  made  by  Its 
ngent  Smith  to  White  concerning  the  route 
which  the  latter  should  take  to  Klrbyville. 
Second.  That  the  trial  court  erred  in  the 
third  paragraph  of  its  charge  to  the  Jury, 
because  it  authorized  tbe  Jury  to  assess  dam- 


ages in  favor  of  White  against  this  railroad 
company  for  delays,  inconveniences,  and  in- 
juries that  occurred  upon  other  lines  of  rail- 
road through  the  failure  of  other  railroad 
companies  to  run  their  trains  on  schedule 
time. 

When  a  railroad  company  authorizes  an 
agent  to  sell  tickets  over  its  line,  such  agent 
has  authority,  and  it  is  tils  duty,  upon  ap- 
plication made  to  him,  to  furnish  information 
to  persons  desiring  to  purchase  tickets  over 
the  road  be  represents  as  to  the  proper  trains 
upon  which  to  travel,  and  whether  such 
trains  will  stop  at  the  station  to  which  the 
ticket  is  sold,  and  other  like  information  re- 
garding the  use  of  the  ticket.  Bumbam  v. 
G.  T.  Ky.  Co.,  63  Me.  302,  18  Am.  Rep.  220 ; 
Central  Ry.  Co.  v  Roberts,  91  Oa.  513,  18  S. 
B.  S15;  Alabama  O.  So.  Ry.  Co.  v.  Heddle- 
ston,  82  Ala.  218,  8  South.  63;  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Pierce,  47  Mich.  277,  11 
N.  W.  167 ;  O.  C.  &  S.  F.  Ry.  Co.  v.  Moorman 
(Tex.  Civ.  App.)  46  S.  W.  662;  T.  &  P.  Ry. 
Co.  V.  Armstrong,  »3  Tex.  31,  61  S.  W.  835; 
Id.  (Tex.  Civ.  App.)  63  S.  W.  1110.  If  at 
the  time  he  sold  the  tickets  the  agent 
represented  to  White  that  the  best  route 
to  Klrbyville  was  by  way  of  Tyler  and  Luf- 
kln over  the  road  of  this  company,  when  in 
fact  there  was  a  better  and  more  convenient 
route  over  the  road  of  the  said  company  by 
Texarkana,  then  the  plaintiff  in  error  should 
be  held  responsible  for  all  damages  which 
were  proximately  caused  by  the  misdirection 
of  the  agent  It  was  the  duty  of  White  to 
Inform  himself  as  to  the  best  route  to  be 
taken  by  him  from  Maude  to  Klrbyville, 
which  suggests  the  reciprocal  obligation  on 
part  of  the  railroad  company  to  furnish  the 
information,  and  the  circumstances  would 
naturally  suggest  to  the  passenger  to  inquire 
of  the  person  who  sold  the  ticket  to  him. 

In  the  case  of  Burnham  v.  Railway  Com- 
pany, above  cited,  the  court.  In  discussing  the 
duty  of  the  purchaser  of  a  ticket  to  inform 
himself  as  to  the  running  of  trains  to  his  des- 
tination, said:  "To  whom  shall  be  go  to  obtain 
It?  To  whom  can  he  go,  but  to  the  person  ap- 
pointed by  the  company  for  the  purpose  of 
giving  such  Information,  and  selling  the  prop- 
,er  ticket?"  The  court  held  in  that  case  that 
the  statements  of  the  ticket  agent  bound  his 
principal,  although  the  company  claimed  that 
he  was  not  authorized  to  make  such  state- 
ment In  Lake  Shore  &  Mich.  S.  Ry.  Co.  v. 
Pierce,  above  cited,  in  discussing  the  right  of 
the  purchaser  to  rely  upon  the  statements  of 
tbe  agent,  the  court  said :  "It  is  the  business 
of  the  agents  who  contract  with  passengers 
for  their  fare  to  have  tbe  means  of  directing 
them  safely,  and  such  an  agent  Is  universal- 
ly resorted  to  for  such  information  by 
strangers  who  have  occasion  to  obtain  such 
guidance.  When,  as  in  this  case,  the  at- 
trition of  the  agent  was  distinctly  called  to 
the  desire  of  Pierce  to  know  what  trains  he 
could  rely  on  to  bring  him  to  Batavia  In 
season  for  his  purposes,  we  thlqk  he  had  a 

Digitized  by  LjOOQIC 


748 


89  SOUTHWESTERN  REPORTEB. 


(Tex, 


right  to  rely  on  the  correctness  of  the  In- 
formation received,  and  to  act  on  It  at  least 
until  Informed  to  the  contrary."  In  Railway 
Company  t.  Moorman,  before  cited,  the  facts 
In  brief  were  that,  at  the  station  of  Moody  on 
the  line  of  the  Gulf,  Colorado  &  Santa  FA 
Railroad,  the  agent  habitually  permitted  the 
porter.  Brown,  to  sell  tickets  In  the  office  for 
such  length  of  time  that  the  court  said  the 
railroad  company  was  charged  with  notice  of 
the  fact  A  passenger  applied  for  a  ticket 
to  Temple  and  return,  and  Inquired  If  he 
could  return  on  the  night  train  on  that  ticket. 
Brown  sold  the  ticket  and  told  the  purchaser 
he  could  go  on  the  ticket  to  Temple  and  re- 
turn on  the  night  train,  which  would  stop  and 
let  him  off  at  Moody.  The  passenger  went 
from  Moody  to  Temple,  and,  on  his  return 
trip  on  the  night  train,  the  conductor  refused 
to  stop  at  Moody  to  permit  him  to  get  off 
and  carried  him  beyond  his  destination  to 
McOregor.  The  Court  of  Civil  Appeals, 
qteaklng  through  Chief  Justice  Fisher,  held 
that  the  railroad  company  was  bound  by  the 
statements  of  the  iierson  who  sold  the  ticket, 
and  affirmed  a  judgment  for  damages  against 
the  railroad  company. 

In  Railway  Company  ▼.  Armstrong,  cited 
above,  the  facts  were  very  similar  to  this 
case.  We  will  not  recite  the  facts,  but  it  Is 
sufficient  to  state  that  the  agent  of  the  Texas 
ft  Pacific  Railroad  Company  at  Paris,  Tex., 
upon  application  of  a  man  to  buy  a  ticket  for 
his  sister  to  a  station  named  Tucker  In  the 
Indian  Territory,  undertook  by  examination 
of  the  maps  to  determine  what  was  the  best 
route  for  the  passenger  to  take  in  order  to 
reach  Tucker.  The  agent  sold  a  ticket  from 
Paris  over  that  road  to  Whitesboro,  thence 
over  the  Missouri,  Kansas  &  Texas  Railroad 
to  Henrietta,  thence  by  the  Ft  Worth  &  Den- 
ver City  Railroad  to  a  station  called  Newland 
in  Hall  county,  Tex.  The  proper  route  for 
the  passenger  to  go  was  the  same  as  far  as 
Oainesville,  thence  north  on  the  Qulf,  Colo- 
rado &  Santa  F6  Railroad  and  Atchison,  To- 
peka  &  Santa  F6  Railroad  to  Wlnfleld,  Kan., 
and  thence  to  Tucker  by  the  last  road.  Mrs. 
Armstrong  with  her  children  went  as  far  as 
Henrietta,  and,  discovering  that  she  was  on 
the  wrong  road,  stopped  and  was  compelled 
to  remain  there  for  several  days  to  get  her 
ticket  corrected,  during  which  time  she  was 
greatly  Inconvenienced  and  suffered  mental 
anguish.  The  case  as  presented  In  93  Tex.,  51 
S.  W.,  above  cited,  does  not  raise  the  question 
that  we  are  now  discussing.  It  was  submitted 
to  this  court  on  certified  question,  but  we  re- 
fer to  it  for  the  facts.  The  railroad  company 
claimed,  as  in  this  case,  that  the  agent  bad 
no  authority  to  direct  the  passenger  in  the 
selection  of  the  route,  but  the  Court  of  Civil 
Appeals  for  the  Third  District  decided  the 
case  adversely  to  that  claim,  holding  that  the 
railroad  company  was  liable  for  the  misstate- 
ments and  misrepresentations  of  its  agent  In 
selling  the  ticket  The  case  Is  reported  In 
53  S.  W.  1119.  The  railroad  company  made 
application  to  this  court  for  a  writ  of  error. 


upon  the  ground  of  its  nonliability  for  the 
statements  and  misrepresentations  of  its 
agent,  which  application  was  refused.  In 
that  case  the  agent  sold  the  ticket  over  the 
connecting  lines,  which  distinguishes  that 
from  this  case ;  but  that  case  is  authority  for 
holding  the  railroad  company  liable  for  mis- 
representations of  Its  agent  as  to  its  own 
line. 

Assuming  that  the  facts  stated  are  true,  we 
hold  that  White  is  entitled  to  recover  ftom 
the  railroad  company  compensation  for  any 
injury  that  may  have  resulted  to  bis  ■wife 
from  any  negligence  of  defendant  on  its  own 
line,  and  for  any  Injury  she  may  have  suf- 
fered on  account  of  having  to  make  a  greater 
number  of  changes  of  trains  than  would  have 
been  required  to  be  made  if  she  had  gone  by 
Texarkana;  also  for  any  injury  that  Mrs. 
White,  sustained  from  being  necessarily  on  the 
way  lon^r  than  she  would  have  been  if  she 
had  gone  the  Texarkana  route,  ezcloding 
any  delay  which  may  have  occurred  from  a 
failure  of  the  trains  over  other  railroads  to 
be  run  on  their  schedule  time. 

In  the  third  paragraph  of  the  charg*  the 
trial  court  grouped  and  submitted  to  the 
jury,  to  be  determined  by  them,  the  facts 
claimed  by  the  plaintiff  to  have  been  estab- 
lished by  the  evidence,  and  charged  the  jury 
that  If  they  found  the  facts  so  grouped  to  be 
true,  "and  if  you  further  believe  from  the 
evidence  that  the  plaintiff's  wife,  MrsL  E.  E. 
White,  was  injured,  and  that  her  Injuries 
were  directly  caused  by  reason  of  the  fact 
that  she  made  the  trip  over  the  route  by  way 
of  Tyler  and  Lufkln,  and  that  she  would  not 
have  received  such  Injuries  If  she  had  gone  the 
route  by  way  of  Texarkana,  then  you  will  find 
for  the  plaintiff  on  this  particular  charge  of 
negligence."  The  terms  of  the  charge  em- 
brace all  of  the  delays.  Inconveniences,  and 
injuries  which  occurred  to  Mrs.  Wblte  be- 
tween Lufkln  and  Klrbyvllle,  without  regard 
to  the  negligence  of  those  carriers  which 
transported  her  between  those  points.  The 
effect  of  the  charge  is  to  make  the  plaintiff 
In  error  responsible  for  whatever  occurred 
upon  those  roads  the  same  as  if  they  had 
been  operated  by  this  company.  The  plain- 
tiff's cause  of  action  rested  upon  the  proposi- 
tion that  by  the  misrepresentations  of  the 
agent  at  Maude,  plaintiff  and  his  family  were 
caused  to  go  In  a  wrong  direction  on  the  rail- 
road of  the  plaintiff  in  error,  which  placed 
them  in  a  position  that  necessarily  caused 
them  delays  and  inconvenience  to  the  detri- 
ment of  his  wife;  and,  to  bold  the  St  Louis 
&  Southwestern  Railroad  Company  liable  for 
delays  on  other  roads,  the  plaintiff  must 
prove  that  such  delays  were  not  caused  by 
failure  of  such  other  roads  to  run  their 
trains  on  time  nor  by  other  negligence  of  said 
railroad  companies. 

It  was  error  to  give  the  charge  complained 
of,  for  which  the  Judgments  of  the  district 
court  and  Court  of  Civil  Appeals  are  re- 
versed, and  the  cause  la  remanded. 
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On  Motion  for  Rehearing. 

Gonnsel  for  ttae  railroad  company  anggest 
that  tbe  opinion  In  this  case  la  susceptible  of 
the  construction  that  this  court  holds  that  a 
ticket  agent  of  a  railroad  company  Is  required 
to  give  Information  concerning  the  route  to  be 
taken  by  a  passenger  beyond  the  line  of  the 
road  for  which  he  la  agent  We  think  the 
opinion  is  not  fairly  susceptible  of  tltat  in- 
terpretation;  but,  to  avoid  any  mlsunder- 
Btandlng,  we  will  state  that  the  authoritatiTe 
scope  of  the  opinion  is  confined  to  the  conclu- 
sion that  it  Is  within  the  scope  of  the  author- 
ity of  one  who  sells  tickets  for  a  railroad 
company  to  give  information  to  persons  pur- 
chasing tickets  concerning  the  route  to  be 
traveled  in  using  the  ticket,  and,  when  an 
agent  imdertakes  to  give  such  information, 
bla  principal  will  be  resiwnsible  if  he  should 
mislead  the  passenger  to  his  Injury.  The 
Question  of  liability  of  a  railroad  company 
for  failure  of  its  agent  to  give  such  informa- 
tion on  request  is  not  passed  upon.  It  waa 
not  in  the  case. 

The  motion  for  rehearing  is  overruled. 


SCOTT  et  aL  V.  LLANO  COUNTX  BANK. 
(Supreme  Court  of  Texas.    Oct  23,  1905.) 

1.  Geattkl   MoBTOAaxs— CATTue— Disobif- 
Tiow. 

Where  three  chattel  mortgages  were  given 
c«  the  same  908  head  of  cattle,  and  the  first 
described  them  as  some  branded  7X,  and  some 
7,  and  others  4,  and  the  mortgage  to  defendant 
described  the  cattle  as  branded  in  one  or  the 
other  of  the  following  brands,  to  wit  7  on  the 
left  side,  4  on  right  hip,  or  7X  on  left  side," 
the  latter  mortgage  included  all  cattle  covered 
by  the  former,  including  those  branded  7X  on 
the  hip. 

2.  PaiNciPAL  ASD  SvBKTT— Right  of  Sukett 
— ^DoTT  or  CsEDrroB. 

A  surety,  secured  by  second  mortgage  on 
cattle,  proposed  a  sale  of  the  cattle  to  assignees 
of  the  first  mortgage  for  credit  on  the  indebted- 
ness, including  the  note  on  which  the  surety 
waa  bound;  such  assignees  agreeing  to  assume 
the  dnty  of  collecting  and  applying  the  cattle 
to  the  debt.  Held,  that  such  assignees  were 
thereby  charged  with  a  duty  to  the  surety,  not 
only  to  ascertain  the  cattle  subject  to  the  mort- 
gages, but  to  use  due  diligence  to  obtain  pos- 
session thereof  and  apply  them  to  the  debts 
secured  thereby. 

3.  SaICE— COLLBSION. 

Where,  on  a  sale  of  mortgaged  cattle  to 
the  assignees  of  the  mortgage  for  application  on 
a  mortgage  debt,  such  assignees  assumed  the 
duty  of  collecting  and  applying  the  cattle  to 
the  debt  as  between  them  and  the  mortgagor'* 
surety,  it  was  not  essential  to  the  surety's  de- 
fense to  his  liability  on  the  ground  that  the 
assignees  wrongfully  permittedf  the  mortgagor 
to  drive  away  certain  of  the  mortgaged  cattle 
that  such  act  should  have  been  done  collusively 
and  with  an  Intent  to  deprive  the  surety  of  a 
part  of  his  security  under  a  subsequent  mort- 
gage on  the  cattle. 

4.  Evidence — Statements  or  Mobtoaoob. 

Where,  in  an  action  against  a  surety  on  a 
debt  secured  by  certain  cattle,  the  surety  claim- 
ed that  the  creditors  liad  permitted  the  mort- 
gagor to  escape  with  certain  of  the  cattle,  a 
question  asked  of  one  of  the  assignees  of  the 
mortgage.  Intending  to  elicit  a  statement  made 


by  the  mortgagor  at  the  time  of  the  sale  to  such 
assignees  that  there  would  be  the  fnll  number 
of  head  mortgaged,  waa  admissible. 
6.  Sake.    • 

Where  a  surety  was  secured  by  a  chattel 
mortgage  on  certain  cattle,  a  declaration  made 
by  the  mortgagor  to  a  witness,  not  in  the  pres- 
ence of  assignees  of  a  prior  mortgage  on  the 
cattle,  that  cattle  branded  7X  on  the  hip  were 
Included  in  the  mortgage,  was  inadmissible 
against  such  assignees. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  the  Llano  County  Bank  against 
A,  K.  Scott  and  another.  A  Judgment  In 
favor  of  plaintiff  was  affirmed  by  the  Court 
of  Civil  Appeals  (86  S.  W.  801),  and  defend- 
ants bring  error.    Reversed. 

McLean  &  Spears,  for  plaintiffs  in  error. 
Flack  &  Dalrymple  and  S.  B>  Fisher,  for 
defendant  In  error. 

WILLIAMS,  3.  A  partnership  composed 
of  T.  3.  Moore  and  W.  J.  Moore,  and  doing 
business  under  the  name  of  Llano  County 
Bank,  brought  this  suit  against  J.  B.  Middle- 
brooks  and  A.  K.  Scott  to  recover  the  amount 
of  a  note  of  which  they  were  the  makers, 
payable  at  six  months  to  plaintiffs  by  their 
firm  -name,  of  date  November  21,  1902,  for  the 
sum  of  12,138.76.  While  upon  the  face  of  the 
note  Mlddlebrooks  and  Scott  were  joint  and 
several  makers  and  principals,  Scott  plead- 
ed that  In  fact  he  signed  for  the  accom- 
modation of  Mlddlebrooks,  and  that,  as 
between  themselves,  he  was  only  a  surety, 
and  set  up  as  a  defense  certain  transactions, 
which  will  be  stated,  between  the  bank, 
Mlddlebrooks,  and  himself.  No  further 
statement  of  the  pleadings  is  necessary  than 
that  they  raised  the  questions  discussed. 

The  transactions  upon  which  the  points 
to  be  decided  depend  were  as  follows:  On 
June  7,  1902,  Mlddlebrooks  executed  to  the 
American  National  Bank  of  Austin  his  note 
for  $9,080,  payable  at  six  months,  to  secure 
which  he  at  the  same  time  executed  his  trust 
deed  upon  certain  cattle,  describing  them, 
as  held  in  the  Mlddlebrooks,  McCnlstlon, 
and  Knykendall  pastures  in  Llano  county, 
Tex.,  amounting  to  908  head,  of  which  some 
were  branded  7X,  some  were  branded  7, 
and  others  were  branded  4;  the  number,  age, 
and  class  of  the  animals  in  each  brand  being 
given.  The  mortgage  also  covered  the  in- 
crease of  the  cattle.  On  November  21,  1902, 
Mlddlebrooks  bad  become  indebted  to  plain- 
tiffs in  the  sum  of  $2,138.75,  and  for  this  the 
note  sued  on  was  given;  Scott  to  the  knowl- 
edge of  plaintiffs,  signing  for  Mlddlebrooks* 
accommodation.  At  the  same  time  Mlddle- 
brooks executed  to  Scott  a  mortgage  to 
secure  him  as  against  liability  as  surety, 
which  mortgage  described  the  property  in- 
cluded in  It  as  follows:  "The  following 
described  property,  situated  In  the  county 
of  Llano  and  state  of  Texas,  to  wit, 
908  bend  of  mixed  cattle  branded  In  one 
or  the  other  of  the  following  brands,   to 
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wit:  7  on  left  side,  4  on  right  hip,  or  7X 
on  left  side;  said  cattle  being  now  situated 
In  said  Llano  county,  In  what '  Is  known 
as  the  ^uykendall,  McCnlstlon  and  Middle- 
brooks  pastures,  and  being  all  the  cattle 
owned  by  the  said  Mlddlebrooka  in  above* 
mentioned  brands.  This  mortgage  Is  sub- 
ject to  two  others:  One  given  to  American 
National  Bank  of  Austin,  Tex.,  to  secure 
19,080,  dated  Jnne  7,  1902;  the  other  given 
to  secure  J.  D.  Slator  In  payment  of  note 
for  $6,000,  dated  June  3,  1902,  and  due 
November  30,  1902.  Together  with  all  In- 
crease thereof,  and  accretions  or  additions 
thereto."  Thereafter,  and  prior  to  May  2, 
1903,  plalntUfs  became  the  owners  of  the 
note  given  by  Mlddlebrooks  to  the  Austin 
bank,  which  may  be  called  the  first  note, 
and  were  at  the  date  last  given  owners  of 
both  it  and  the  second  note.  After  some  ne- 
gotiations between  the  plaintiffs,  Middle- 
brooks  and  Scott,  looking  to  a  sale  of  the  cattle 
by  Mlddlebrooks  to  T.  J.  Moore,  and  an  applica- 
tion of  the  proceeds  to  the  two  notes,  Scott,  on 
the  2d  day  of  May,  1903,  signed  the  following 
writing;  all  of  the  parties  agreeing  to  the 
proposed  sale:  "Llano,  Texas,  2d  May,  1003. 
Mr.  J.  B.  Mlddlebrooks,  Llano,  Texas — Dear 
Sir:  In  regard  to  the  sale  of  your  cattle  on 
which  I  hold  a  second  mortgage,  wUl  say 
I  agree  for  yon  to  sell  the  cattle  to  T.  3. 
Moore  upon  the  following  terms:  One  hun- 
dred and  eighty  five  head  of  the  two-year 
old  steers  at  $14,  the  remainder  of  the  steers 
at  $10  per  bead,  and  the  stock  cattle  at  $13 
per  bead,  no  calves  counted,  provided  that 
the  proceeds  be  applied  to  the  payment  of  the 
first  mortgage  on  said  cattle  of  $9,080,  and 
not  exceeding  $700  to  be  paid  as  pasturage, 
and  the  remainder  of  the  proceeds  to  be 
applied  as  a  credit  on  the  note  against  you 
held  tqr  Llano  County  Bank,  on  which  I 
am  security.  Tours  truly,  [Signed]  A.  K. 
Scott"  tinder  this  understanding  776  of 
the  cattle  covered  by  the  mortgages  were 
accounted  for  by  plaintiffs  as  having  been 
delivered  by  Mlddlebrooks  to  T.  J.  Moore, 
and  the  proceeds  at  the  agreed  price  were 
applied  to  the  discharge  of  the  first  note  and 
the  charges  for  pasturage,  leaving  only  a 
balance  of  $219.60,  which  sum  was  applied 
as  a  credit  on  the  second  note;  and  by  the 
Judgment  below  plaintiffs  recovered  the  bal- 
ance. 

The  defense  to  which  the  evidence  was 
principally  directed  was  that,  through  the 
fault  of  plaintiffs,  some  of  the  cattle  subject 
to  the  two  mortgages  were  not  so  delivered, 
but  were  carried  out  of  the  state  by  Mlddle- 
brooks and  put  beyond  Scott's  reach.  That 
Mlddlebrooks  did  carry  cattle  away  to  the 
Indian  Territory  Is  an  admitted  fact;  but, 
whether  or  not  any  of  them  were  subject  to 
the  mortgages,  and,  if  so,  whether  or  not 
plaintiffs  are  responsible  to  Scott  for  their 
loss,  are  the  chief  controversies.  With  refer- 
ence to  the  first  point,  the  evidence,  upon 
which  we  forbear  comment,  was  at  least 


suflldent  to  warrant  a  finding  by  a  Jury  that 
some  of  the  mortgaged  cattle  were  appro- 
priated by  Mlddlebrooks,  who  was  and  Is 
insolvent,  and  taken  out  of  Scott's  reacb. 
It  Is  claimed  that  some  of  those  carried  away 
did  not  belong  to  Mlddlebrooks  at  the  date 
of  the  mortgages,  and  this,  of  course,  raises 
only  a  question  of  fact  It  Is  further  assert- 
ed, however,  that  some  cattle  in  the  named 
pastures  which  did  belong  to  Mlddlebrooks, 
and  were  branded  7X  on  the  left  hip,  were 
not  within  the  descriptions  in  the  mortgages, 
and  It  Is  probable  that  some  of  the  rulings 
of  the  trial  court  were  induced  by  this 
opinion.  It  Is  therefore  proper  that  the 
views  of  this  court  upon  the  subject  be 
expressed  at  this  point.  It  is  evident,  from 
the  reference  in  Scott's  mortgage  to  the 
two  previous  ones,  as  well  as  from  the  testi- 
mony, that  the  three  were  given  upon  the 
same  908  head  of  cattle.  If  the  first  mort- 
gage covered  the  animals  with  the  brand 
7X  on  the  hip,  Scotfs  mortgage  likewise 
covered  them.  So  slight  a  circumstance  as 
that  the  latter  mortgage  mentioned  only  the 
animals  branded  7,  4,  and  7X  on  the  left 
side  cannot  be  allowed  to  restrict  the 
operation  of  the  lien  upon  all  of  the  908  head. 
If  they  can  be  otherwise  identified;  and 
this  may  be  done  by  ascertaining  those  to 
which  the  first  mortgage  ai^Ued.  It  is 
shown  by  the  testimony  of  Mlddlebrooks 
that  by  actual  counting  he  had  008  head  is 
the  three  pastures  when  the  last  named  Hen 
was  given.  If  those  in  question  were  then  Id 
the  pastures,  and  were  necessary  to  make 
np  the  number  called  for,  it  is  evidence  that 
the  mortgages  applied  to  them.  It  Is  thus 
seen  that  these  cattle  cannot  be  excluded  by 
mere  construction  of  the  face  of  the  instro- 
ment,  and  that  the  operation  of  the  latter 
must  be  determined  by  the  facts  existing 
when  the  first  was  given.  As  the  record 
stands,  all  of  these  cattle  appear  to  be  cover 
ed,  because  the  only  evidence  on  the  subject 
indicates  that  Mlddlebrooks  owned  906  head, 
and  no  more. 

As  to  plaintiffs*  liability  to  account  for  an; 
of  the  mortgaged  cattle  that  may  have  been 
thus  carried  away,  the  evidence  tends  to  show 
that,  when  the  writing  authorizing  the  sale 
was  signed  by  Scott,  which  was  on  Saturday, 
he  requested  plaintiffs  and  Mlddlebrooka  to 
notify  him  when  and  where  the  stock  would 
be  gathered  and  delivered.  In  order  that  he 
might  be  present  and  assist,  and  was  told  by 
Moore  that  he  did  not  know  when  the  work 
would  be  done,  but  that  It  would  not  be  com- 
menced sooner'  than  the  following  Monday; 
that  the  gathering  was  begun  on  the  next 
day  (Sunday),  and  continued  under  the 
supervision  of  Moore  and  his  agent,  nndl 
completed;  that  the  animals  were  gathered 
in  bunches  and  held  at  different  places,  so 
that  Scott  had  not  the  opportunity  of  ascer- 
taining what  ones  were  delivered;  ttiat  be 
asked  both  Moore  and  Mlddlebrooks  to  giTC 
him  a  statement  of  the  numbers  and  classes 
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of  animals  dellrered,  and  could  set  none  until 
after  the  property  had  been  remoTed.  Scott 
farther  states  that  about  four  or  fire  days 
after  the  writing  was  signed  he  had  cause 
to  aiupect,  and  told  T.  J.  Moore,  that  Mid- 
dlebrooks  was  about  to  carry  away  some  of 
tbe  mortgaged  cattle,  and  thus  states  what 
occorred  between  them:  "Moore  said:  'You 
stay  here  and  let  me  go  see  Middlebrooks, 
and  I  will  see  that  he  don't  take  anything 
but  what  be  has  a  right  to  take,  and,  if  be 
had  any  of  the  cattle  you  shan't  lose  any- 
thing by  it'  I  [Scott]  asked  him  if  be  had 
let  Middlebrooks  have  any  of  the  cattle,  and 
he  laid.  No ;  that  he  bad  let  his  family  milk 
10  head  while  they  were  here,  but  that  all 
the  cattle  were  to  go  In  on  the  sale.  When 
be  said  be  would  go  and  see  about  Middle- 
brooks  shipping  some  of  the  cattle  away  to 
the  territory,  he  told  me  to  let  him  see  to 
that,  and  he  would  see  tbat  everything 
come  up  all  right,  and.  he  went  away,  and 
never  said  anything  further  to  me  about  the 
matter."  On  tbe  same  subject  T.  J.  Moore 
testifled:  "I  knew  be  [Middlebrooks]  took 
other  7X  cattle  which  he  said  was  not  cover- 
ed by  the  mortgages.  I  don't  know  how 
many  be  took  away.  I  told  A.  K.  Scott  tbat 
I  wonid  see  that  J.  B.  Middlebrooks  did  not 
take  away  any  of  tbe  cattle  which  were  cover- 
ed by  the  mortgages  without  same  being  ac- 
counted for.  I  don't  know  what  he  took 
away.  He  told  me  he  was  going  to  take  some 
of  the  7X  cattle  away,  and,  so  far  as  I  know, 
be  did.  He  did  not  claim  anything  In  tbe 
4  and  7  brands,  but  claimed  some  of  the  7X 
cattle  were  not  covered   by    tbe   mortgage. 

•  •  •  I  was  afraid  of  trouble  between 
Middlebrooks  and  Scott— tbey  both  seemed 
to  have  tbetr  stingers  out — and  I  thought 
when  tbey  met  the  trouble  would  come  off. 

•  •  *  Everything  covered  by  the  American 
National  Bank  and  Scott  mortgages  was  to 
be  counted  in  the  sale  made  from  Middle- 
brooks to  me.  *  *  *  I  remember  Scott 
coming  to  me  and  saying  tbat  he  understood 
that  Middlebrooks  was  fixing  to  ship  some 
of  the  cattle,  and  I  tlien  told  him  to  stay 
there  and  I  would  see  to  It  that  he  did  not 
take  anything  away  that  be  did  not  have  a 
right  to  take  away,  and  I  went  off,  but  never 
reported  back  to  him  what  I  learned  about 
the  matter.  I  told  him  to  let  me  tend  to  it, 
and  for  him  Just  to  leave  it  to  me.  I  told 
Scott  tbat  I  had  not  let  Middlebrooks  have 
any  of  the  cattle,  and  I  did  not,  until  Middle- 
brooks told  me  how  it  was.  I  knew  he  cut 
oat  tbe  7X  on  tbe  hip  cattle  to  ship  off.  He 
claimed  tbey  were  not  in  tbe  mortgages,  and 
I  just  took  his  word  for  it  I  let  him  take 
everything  be  claimed,  and  did  not  try  to 
keep  bim  from  taking  tbe  cattle." 

It  is  unnecessary  that  we  should  consider 
what  would  have  been  tbe  duties  and  re- 
aponsibllltles  of  the  plaintiffs,  bad  the  evi- 
dence shown  no  more  than  tbe  consent  of 
Scott  to  tbe  proposed  sale,  as  evidenced  by 
tbe  writing  signed  by  him.  Tbat  was  only 
s  part  of  the  transaction.    Consistently  with 


it,  the  assumption  by  either  party  of  the  duty 
of  collecting  and  applying  tbe  cattle  may  be 
shown,  and  tbe  evidence  from  both  sides  is 
that  this  duty  was  undertaken  by  plaintiffs. 
It  cannot  be  doubted,  if  this  testimony  states 
tbe  facts  truly,  that  plaintiffs  became  charged 
with  a  duty  to  Scott,  and  that  duty  was  to 
ascertain  the  cattle  subject  to  the  mortgages, 
and  to  at  least  use  due  diligence  to  obtain 
possession  of  and  apply  them  to  the  secured 
debts.  Plaintiffs  owned  the  principal  mort- 
gage, and  had  as  good  opportunity  as  Scott 
had  to  know  the  property  covered  by  it  and, 
when  they  assumed  tbe  management  of  the 
transaction  and  made  the  promises  stated, 
their  duty  was,  not  only  to  account  for  the 
value  of  property  actually  delivered  to  tbem, 
but  to  use  reasonable  diligence  to  secure  all 
that  was  called  for  by  the  mortgages;  and, 
for  any  loss  sustained  by  Scott  which  such 
diligence  on  their  part  would  have  prevented, 
they  were  liable  to  him.  We  speak  of  this 
as  a  duty  and  liability  of  plaintiffs,  because 
there  is  no  contention  that  T.  J.  Moore  was 
not,  throughout  the  entire  transaction,  act- 
ing in  the  interest  of  the  partnership.  The 
charge  of  the  trial  court  excluded  from  the 
consideration  of  the  Jury  this  element  of 
liability  by  instructing  that  plaintiffs  were 
bound  only  to  account  for  the  value  of  the 
cattle  actually  received  by  them,  unless  the 
Jury  should  find,  on  other  issues  made  by  tbe 
pleadings  and  evidence,  that  there  was  col- 
lusion between  plaintiffs  and  Middlebrooks  to 
allow  tbe  latter  to  deprive  Scott  of  a  part  of 
his  security,  or  to  apply  it  to  other  debts  of 
his  to  plaintiffs.  These  latter  facts  were 
not  essential  to  tbe  completeness  of  tbe  de- 
fense which  we  have  discussed.  It  is  true 
that  the  court  in  the  latter  part  of  the  charge 
instructed,  in  substance,  that,  if  plaintiffs 
exercised  ordinary  prudence  in  allowing  Mid- 
dlebrooks to  carry  off  some  of  tbe  cattle, 
they  would  not  be  liable,  but  gave  no  In- 
struction under  which  Scott  could  recover 
anything  for  a  failure  to  perform  the  duty 
which  we  have  defined ;  and  previous  Instruc- 
tions restricted  Scott's  right  to  a  credit  for 
such  cattle  as  were  received,  unless  other 
defenses  were  sustained.  We  are  of  the  opin- 
ion, also,  that  the  question  which  Scott's 
counsel  asked  T.  J.  Moore,  intended  to  elicit 
the  statement  tbat  Middlebrooks,  at  tbe  time 
of  the  sale,  said  to  Moore  that  there  would 
be  full  908  head  of  tbe  cattle,  should  have 
been  permitted.  The  proposed  evidence  might 
have  some  weight  in  determining  the  ques- 
tion of  plaintiffs'  diligence,  when  it  appeared 
that  there  was  a  considerable  shortage. 

Tbe  statement  of  Middlebrooks  to  Slater, 
not  made  in  the  presence  of  plaintiffs,  that 
the  cattle  branded  7X  on  the  hip  were  count- 
ed in  and  included  in  tbe  mortgage  to  the 
American  National  Bank,  was  not  admissible 
against  plaintiffs.  It  does  not  appear  that 
any  predicate  had  been  laid  for  the  use  of 
the  statement  to  contradict  the  testimony  of 
Middlebrooks.  p,^,,^^^  ^^  GoOg  le 
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Many  complaints  are  made  of  tbe  cbarge 
of  the  court  In  a  general  way,  without  point- 
ing out  the  particular  porta  referred  to,  and 
these  cannot  be  congldered.  What  we  have 
said  will  be  sufficient  for  the  submission  of 
tbe  cause  at  another  trial.  The  Court  of 
ClTlI  Appeals  (85  S.  W.  801)  properly  dis- 
posed of  the  assignment  to  tbe  overruling 
of  the  general  demurrer  to  tbe  petition.  For 
tbe  error  in  the  charge  of  the  conrt,  the  Judg- 
ment must  be  reversed. 

Reversed  and  remanded. 


BAN  ANTONIO  &  A.  P.  BY.  00.  ▼. 

LESTER. 

(Supreme  (3ourt  of  Texas.    Oct.  28,  1906.) 

1,  JuBT  —  Qdalificatioh  of  Jubobb  — Poll 

Tax — NONPATMKNT. 

Bev.  St  1895,  art  8180,  provides  that  no 
person  shall  be  qualified  to  serve  as  a  juror  on- 
less  be  is  a  citizen  and  a  qualified  voter  of  the 
county,  but  that,  whenever  it  shall  be  "made  to 
appear"  to  the  court  that  the  requisite  number 
of  jurors  who  have  paid  their  poll  tax  cannot 
be  found  within  the  county,  the  court  may  dia- 
peuse  with  such  requirement  as  a  qualification. 
Held,  that  such  section  did  not  authorize  the 
court  in  its  discretion,  to  disi^nse  with  the  tax 
requirement  on  the  mere  belief  that  facts  ex- 
isted which  would  make  it  improbable  that 
qualified  jurors  could  be  found  in  the  county  to 
run  all  the  courts  of  the  county  for  a  year,  but 
only  authorised  such  suspension  in  a  particular 
case,  when  it  was  "made  to  appear  by  evi- 
dence that  sufficient  qualified  jurors  could  net 
be  found  to  try  such  case. 

2.  Appeal— Bill  of  BzcEpnons— Pbkjx7Dick. 

Where  a  bill  of  exceptions  disclosed  that 
the  court  had  erroneously  overruled  certain  of 
defendant's  challenges  to  jurors  for  disqualifi- 
cation, and  that  the  defendant  had  an  absolute 
right  to  have  disqualified  jurors  excluded,  it 
contained  a  sufficient  showing  of  prejudice. 
8.  Same— Rktsbsiblb  Ebbob. 

Where  the  court  improperly  disallowed 
certain  of  defendant's  challenges  to  jurors  for 
disqualification,  and  defendant  was  compelled 
by  the  error  to  submit  its  case  to  jurors  ob- 
nozions  to  it,  the  injury  could  be  corrected  by 
a  new  trial  at  which  defendant  would  l>e  allow- 
ed all  the  challenges  allowed  by  law,  and  hence 
the  error  was  ground  for  reversal. 

4.  MASTBB  and  SEBVANT— IltJUBIES  TO  Sebv- 
ANT  —  CONTBIBUTOET  NEQLiaXROE  —  IH- 
BTBUCnORS. 

In  an  action  for  Injuries  to  a  railroad  en- 
gineer in  jumping  from  his  engine  to  escape 
collision,  an  instruction  that  if  plaintiff  failed 
to  keep  a  reasonable  lookout  for  the  standing 
train  or  to  have  his  train  under  full  control, 
and  his  failure  so  to  do  was  negligence  contrib- 
nting  to  or  causing  the  collision  and  plaintiff's 
injuries,  he  could  not  recover,  and  authorizing 
the  jury  in  determining  the  issue  of  plaintiff's 
contributory  negligence  to  look  to  all  tbe  sui^ 
rounding  facts  to  determine  whether  plaintiff 
used  ordinary  care,  and  if  he  failed  to  do  so, 
and  the  failure  contributed  to  or  caused  his  in- 
juries, he  could  not  recover,  though  negative, 
was  not  objectionable  as  misleading. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Joseph  L.  Lester  against  tbe 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. A  judgment  In  favor  of  plaintiff  was 
affirmed  by  the  Court  of  Civil  Appeals  (84 


S.  W.  401),  and  defendant  brlnss  error.    Re- 
versed. 

Houston  Bros,  and  B.  J.  Boyle,  for  plaintiff 
In  error.  H.  C.  Carter  and  P.  J.  Lewia,  for 
defendant  In  orror. 

BROWN,  J.  We  copy  the  oondnslons  of 
fact  filed  by  the  Court  of  Civil  Appeals,  as 
follows:  "Appellee  was  injured,  in  tbe  snin 
found  by  the  Jury,  by  Jumping  from  the  loco- 
motive of  whlcb  he  was  In  charge,  as  engi- 
neer, which  was  about  to  crash  Into  the  rear 
of  a  freight  train  standing  on  the  track. 
The  danger  was  imminent  and  appellee  jump- 
ed from  the  locomotive  to  save  his  Ufa  The 
collision  took  place  between  the  engine  on 
which  appellee  was  riding  and  tbe  caboose  of 
tbe  standing  train  through  tbe  n^ligenoe  of 
appellant  In  not  having  a  light  burning  In  tbe 
cupola  of  the  caboose,  and  In  falling  to  send  a 
flagman  back  to  warn  appellee  of  tbe  danger 
of  a  collision  with  the  standing  train.  The 
train  Into  which  the  locomotive  ran  bad  been 
standing  on  the  track  where  it  was  stmdc 
for  85  minutes  before  the  collision,  and  do 
eCtort  had  been  made  to  prevent  the  train  that 
was  following  it  from  running  Into  it  The 
rules  required  that  a  flagman  should  be  sent 
back  under  such  circumstances  to  warn  ap- 
proaching trains.  Appellee  had  his  train 
under  control  as  required  by  the  rules,  and 
could  have  stopped  it  in  time  to  have  prevent- 
ed the  collision,  if  the  light  had  been  in  the 
cupola  of  the  caboose  or  the  flagman  had  been 
sent  out  to  notify  him  of  the  presence  of  the 
train." 

At  the  trial,  when  the  Jury  were  being  ex- 
amined as  to  their  qualifications  to  serve  ai' 
Jurors,  the  defendant  objected  to  four  of  thei 
Jurors,  because  they  had  answered  that  nel-{ 
ther  of  them  had  paid  the  poll  tax  due  by  hlmj 
to  the  state  of  Texas  prior  to  tbe  Ist  day' 
of  February,  1904.    The  court  overruled  thei 
objection,  and  the  defendant  took  and  filed  thai 
following  bill  of  exceptions:    "Be  it  remem- 
bered that  upon  the  trial  of  the  above  styled 
and  numbered  cause  the  following  proceeding! 
were  had:    While  the  Jurors  upon  tbe  paneii 
to  wit,  24  men,  were  being  tested  as  to  thell 
general  qualifications  on  the  8th  day  of  Feb- 
ruary,   1904,    counsel    for    defendant   asked 
whether  all  tbe  Jurors  had  paid  their  poll 
tax,  due  and  payable  before  Febmaiy  1, 190^ 
and  the  Jurors  Sidney  Sheppard,  Fred  Fischer 
W.  Schultze,  and  one  Elam  all  answered  tbti 
they  had  not  paid  said  tax.    Tberenpon  conn 
sel  for  defendant  asks  that  said  Jurors,  Sh^ 
pard,  Fischer,  Schultze,  and  Elam,  be  excusel 
and  dismissed,  because  they  were  not  quaU 
fled  Jurors  under  tbe  laws  of  tbe  state  i 
Texas.    It  was  shown  to  tbe  court  by  tM 
records  of  the  county  collector  of  Bexar  coal 
ty,  Texas,  that  7,402  persona  In  Bexar  county 
bad  paid  their  poll  tax,  which  was  due 
payable  before  February  1,  1904,  before  sal 
1st  day  of  February,   1904,  and  that  1.31 
persons  in  Bexar  coqnty^hi^d^pj^Ted  thd 

Digitized  by 


:no^|Fr 


Tex.) 


SAN  ANTONIO  4  A.  P.  EY,  CO.  v.  LESTER 


753 


exemption  from  the  payment  of  sncb  poll  tax 
and  obtained  their  exemption  certlflcates  be- 
fore February  1,  1904.    The  court  overruled 
8ald  objection,  and  refused  to  excuse  and 
dismiss  said  Jurors  from  the  panel,  to  which 
action  and  ruling  of  the  court  the  defendant 
tben    and    there    In    open    court    excepted. 
Thereupon  the  Jury  list,   with  said  Jurors 
upon  It,  was  tendered  to  this  defendant,  and 
this  defendant  was  required  to  accept  same 
as  the  panel  of  qualified  jurors,  and,  defend- 
ant having  exhausted  the  6  peremptory  chal- 
lenges accorded  It  by  law,  the  following  Jury 
was  selected  to  try  the  case:    S.  B.  Johnson, 
Gns  Hahn,  P.  0.  Langford,  W.  G.  Llnartz, 
Sidney  Sheppard,  Fred  Fischer,  Otto  Weh- 
meyer,  Albert  Fey,  Louis  Wetz,  W.  8.  Sessor, 
W.  Schultze,  and  Janes  Stayers;  the  Juror 
Sheppard  being  subsequently  excused  on  ac- 
count of  sickness,  and  the  Jurors  Fred  Fisch- 
er and  W.  Schultze  being  permitted  by  the 
court,  over  defendant's  objections  as  above 
set  out,  to  sit  upon  the  Jury  trying  this  case. 
To  which  actions  and  ruling  of  the  court  de- 
fendant then  and  there  In  oi>en  court  ex- 
cepted as  aforesaid,  and  tenders  this  Its  bill 
of  exception  No.  1,  and  asks  that  the  same  be 
signed,  filed,  and  made  a  part  of  the  record 
herein.    This  bill  ia  signed  with  the  qualifi- 
cations that  I  knew  In  Bexar  county  there 
were  three  district  courts,  each  having  five 
terms,  or  a  total  of  89  weeks  to  each  court 
per  year,  and  each  court  having  34  jury  weeks 
during  each  year,  and  the  jury  commissioners 
for  each  court  selected  on  an  average  of  40  or 
45  men  for  each  Jury  week.    In  addition  to 
the  district  courts,  the  county  court  of  Bexar 
county  has  six  terms  each  year,  with  an  aver- 
age of  24  Jury  weeks  each  year,  and  the  Jury 
commissioners  for  the  county  court  selected 
on  an  average  of  20  men  for  each  Jury  week. 
I  know  th^t  in  the  city  of  San  Antonio  and 
Bexar  connty  there  were  many  nationalities, 
viz..    Oermans,   Italians,   Mexicans,    negroes, 
Polanders,  and  others,  who  are  qualified  vot- 
ers, but  are  not  eligible  for  Jury  service  be- 
cause of  their  Inability  to  read  and  write 
English,  and  many  others  who  are  exempt 
from  Jury  service  on  account  of  other  statu- 
tory grounds.    I   was  of  the  opinion  that, 
'when  the  large  number  of  Jurors  which  are 
required  to  serve  In   the  various  courts  in 
Bexar  coHnty  are  considered,  to  excuse  per- 
sona   who    had    not    paid    their    poll    tax 
fvould  Interfere  with  the  proper  conduct  of 
the  courts,  and,  further.  If  Jurors  who  have 
xiot  paid  their  poll  tax  were  excused,  it  is 
doubtful  if  the  requisite  number  of  persons 
could  be  found,  taking  into  consideration  the 
legal  exemptions,  sickness,  absence,  and  Just 
excuses  of  the  other  eligible  Jurors,  within 
Bexar  connty,  to  perform  the  Jury  service  of 
the  various  courts.    In  view  of  the  foregoing, 
I  exercised  my  discretion  and  held  the  Jurors 
gnalified.    A.  W.  Seellgson,  Judge  Fifty-Sev- 
enth District"    The  Jury  retnmed  a  verdict 
In  favor  of  the  plaintiff  below,  and  the  court 
entered  Judgment  for  $10,000  damages,  which 
80  8.  W. 


Judgment  the  Court  of  Civil  Appeals  affirmed. 

The  challenge  of  the  four  Jurors  by  the  de- 
fendant, as  shown  in  the  bill  of  exceptions, 
was  made  at  the  proper  time  under  article 
3220,  Revised  Statutes,  and  presented  a  good 
ground  If  those  Jurors  were  not  exempted  and 
bad  failed  to  pay  the  poll  tax  prior  to  the 
Ist  day  of  February,  1904.  The  qualifications 
of  Jurors  were  then  prescribed  by  article 
8139,  Bubd.  1,  Rev.  St  1885,  as  amended  In 
1903,  which  reads  as  follows:  "Art  3139. 
No  person  shall  be  qualified  to  serve  as  a 
Juror  who  does  not  possess  the  following  qual- 
Iflcatlbns:  (1)  He  must  be  a  citizen  of  the 
state  and  of  the  county  in  which  he  is  to 
serve,  and  qualified  under  the  Constitution 
and  laws  to  vote  in  said  county,  but  whenever 
it  shall  be  made  to  appear  to  the  court  that 
the  requisite  number  of  jurors  who  have  paid 
their  poll  taxes  cannot  be  found  within  the 
county,  the  court  may  dispense  with  the  re- 
quirement of  the  payment  of  poll  taxes  as  a 
qualification  for  service  as  a  juror."  The  an- 
swers of  the  four  Jurors  will  be  better  under- 
stood by  stating  the  question  and  answer  as 
if  addressed  to  each  separately,  thus:  "Have 
you  paid  yoiu:  poll  tax,  due  and  payable  be- 
fore February  1,  1904?"  To  which  each  an- 
swered: "I  have  not  paid  said  tax."  The 
question  and  answer  thus  stated  fairly  pre- 
sent the  matter  as  it  was  at  the  time  applied 
to  each  Juror.  We  think  that  each  juror 
must  have  understood  that  he  was  being  In- 
terrogated about  the  poll  tax  be  owed,  and 
that  each  answered  with  reference  to  a  tax 
that  he  was  liable  to  pay.  In  no  other  sense 
wonid  the  answer  be  responsive  to  the  ques- 
tion. The  trial  judge  evidently  understood 
that  the  Jurors  by  their  answers  had  disqual- 
ified themselves  under  the  statute,  for  he 
states  in  the  bill  of  exceptions  that  he  signed 
it  "with  this  qualification,"  and  then  proceeds 
to  state  certain  facts  known  to  himself  upon 
which  he  based  this  ruling;  "In  view  of  the 
foregoing,  I  exercise  my  discretion  and  hold 
the  Jurors  qualified."  If  there  were  a  doubt 
as  to  the  meaning  of  the  Jurors'  answers,  that 
doubt  would  certainly  be  dispelled  by'  the 
statement  of  the  judge,  for  it  is  inconceivable 
that  he  should  enter  into  an  explanation  of 
why  he  overruled  the  objection,  If,  In  fact,  it 
did  not  appear  to  his  satisfaction  that  the 
Jurors  were  liable  for  the  tax.  It  would  have 
been  so  much  easier  to  have  qualified  the  bill 
by  saying  it  did  not  appear  that  the  Jurors 
were  liable  to  the  tax  than  to  enter  into  the 
extended  explanation.  We  conclude  that  he 
stated  the  only  reason  there  was  in  his  mind. 
Considering  the  answers  of  the  jurors  and  the 
explanation  of  the  Judge,  we  think  there  can 
be  no  reasonable  doubt  that  upon  the  trial 
It  appeared  to  the  satisfaction  of  the  Judge, 
as  It  does  from  the  bill  of  exceptions  to  us, 
that  the  Jurors  were  disqualified  to  sit 

It  Is  claimed  by  the  defendant  in  error 
that  the  court  had  power  under  the  proof 
made,  shown  in  the  bill  of  exceptions  and 
tacts  stated  of  his  own  knowledge^  t9^4f9> 
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penae  with  the  qaallflcatlon  prescribed  by 
the  statute  and  thus  to  qualify  the  Jurors 
for  service.  The  Judge  who  tried  this  case 
In  the  district  court  seems  to  have  acted  up- 
on the  Idea  that  it  was  a  matter  of  discre- 
tion in  the  trial  Judge  to  dispense  with  the 
statutory  requirement,  If  he  believed  the  facts 
existed  which  would  mnke  it  improbable  that 
qualified  Jurors  could  be  found  in  Bexar 
county  to  run  all  of  the  courts  of  that  county 
for  one  year.  If  the  statute  did  authorize 
such  action  by  a  Judge,  it  would  amount  to 
a  suspension  of  the  law  in  Bexar  county  and 
would  be  void  under  article  1,  S  28,  of  the 
Constitution,  which  provides:  "Xo  power  of 
suspending  laws  In  this  state  shall  be  ex- 
ercised except  by  the  Legislature."  But  the 
statute  does  not  bear  the  construction  placed 
upon  it.  The  article  copied  provides  for  or- 
ganizing a  Jury  to  try  a  particular  case,  and 
its  terms  do  not  embrace  anything  more. 
The  parties  were  engaged  in  a  trial  of  that 
particular  case,  and  the  Jurors  were  being 
tested  as  to  their  (Jualiflcations  to  try  that 
case.  If  In  the  examination  of  the  Jurors  It 
had  been  "made  to  appear"  to  the  Judge — 
that  is,  shown  by  evidence  furnished  by  either 
party — ^that  the  requisite  number  of  Jurors 
who  had  paid  their  poll  tax  could  not  be 
found  to  try  that  case,  the  Judge  would  have 
been  authorized  to  dispense  with  the  re- 
quirement of  the  payment  of  poll  tax  as  a 
qualification  for  the  Jurors  to  be  impaneled  in 
that  case,  and  that  alone.  The  reasons  as- 
signed by  the  district  Judge  would  have  ap- 
pealed strongly  to  the  Legislature  to  ex- 
empt Bexar  county  from  the  operation  of  the 
law,  but  they  do  not  make  It  appear  that  a 
sufficient  number  of  Jurors  could  not  be 
found  to  tr^  that  case.  Under  the  facta 
.shown  by  the  bill  of  exceptions  the  trial 
court  had  no  authority  to  dispense  with  the 
statutory  requirement  as  to  the  qualifica- 
tions of  Jurors  for  the  trial  of  that  case,  and 
it  was  error  to  overrule  the  challenges  of  the 
defendant  and  to  permit  the  four  Jurors  to 
remain  upon  the  panel. 

It  l8  also  contended  that  the  bill  of  ex- 
ceptions does  not  show  that  the  defendant 
suffered  injury  by  the  ruling  complained  of. 
It  is  true  that  this  court  has  said  the  bill  of 
exceptions  must  show  Injury  to  the  complain- 
ing party  in  order  to  authorize  an  appellate 
court  to  revise  the  action  of  the  trial  court 
in  overruling  objections  to  Jurors,  and,  if 
no  injury  is  shown  in  this  case,  the  error  .is 
harmless.  The  statute  prescribes  certain 
qualifications  for  a  Juror,  and  gives  to  either 
party  the  right  to  have  him  excluded,  if  he 
does  not  possess  all  of  the  qualifications. 
This  positive  statutory  right  conferred  upon 
the  defendant  was  denied  to  it  in  the  trial  of 
this  case.  If  it  was  not  important  for  Jurors 
to  possess  the  qualifications  prescribed,  the 
legislators  wasted  their  time  in  so  enacting. 
The  question  of  the  importance  of  the  right 
to  the  defendant  Is  not  a  matter  for  Judicial 
determinatiOD — ^that  has  already  been  decided 


by  the  Legislature — and  the  defendant,  having 
been  denied  a  positive  legal  right,  suffered 
an  Injury  which  entitles  It  to  a  reversal  of 
this  Judgment.  Mutual  Life  Ins.  Ck>.  v.  Hill- 
mon,  145  U.  S.  285,  12  Sup.  Ct.  909,  86  L.  Ed. 
706;  State  v.  Fourchy,  51  La.  Ann.  228,  25 
South.  109.  In  the  first  case  above  cited 
(which  consisted  of  four  cases  consolidated) 
the  defendants  were  entitled  to  12  challenges, 
but  the  trial  court  restricted  them  to  3.  The 
Supreme  Court  of  the  United  States  said: 
"The  denial  of  the  right  to  challenge,  se- 
cured to  the  defendants,  entitles  them  to  a 
new  trial."  In  the  second  case  the  trial 
court  overruled  a  challenge  for  cause  imd 
the  Juror  was  sworn  and  served,  the  defend- 
ant did  not  challenge  that  Juror  peremptori- 
ly, but  subsequently  exhausted  his  peremp- 
tory challenges  on  others,  and  the  Supreme 
Court  of  Louisiana  said:  "When  the  trial 
court  In  a  criminal  case  by  overruling  a  chal- 
lenge for  cause  to  a  Juror  forces  the  prisoner 
at  the  bar  to  exercise  one  of  his  peremptory 
challenges  and  when  subsequently  before 
the  Jury  is  sworn  the  accused  has  been 
obliged  to  exhaust  all  of  his  peremptory 
challenges,  we  think  the  accused  on  appeal 
has  disclosed  good  ground  for  the  reversal 
of  the  verdict  against  him  by  showing  error 
in  the  ruling  of  the  court,  without  the  neces- 
sity of  his  affirmatively  showing  resulting 
injury  from  the  court's  action  by  the  forcing 
upon  the  Jury  of  a  Juror  obnoxious  to  the  ac- 
cused." The  authorities  are  In  point  and 
convincing.  Comment  would  not  elucidate 
the  proposition. 

Counsel  for  the  defendant  in  error  submit 
the  proposition  that  "error  will  not  be  ground 
for  reversal  unless  the  injustice  to  the  com- 
plaining party  will  be  corrected  on  a  neiv 
trial";  citing  G.  H.  &  S.  A,  Ry.  Go.  t.  Jack- 
son, 93  Tex.  262,  54  S.  W.  1023. .  The  case 
before  the  court  is  very  different  from  the 
Jackson  Case,  for  in  this  case  the  defendant 
was  compelled  by  the  error  of  the  trial  court 
to  submit  Its  case  to  Jurors  obnoxious  to  It. 
The  injury  can  be  corrected  on  another  trial 
by  allowing  the  defendant  all  of  the  challenges 
which  the  law  allows  for  Its  protection.  The 
injury  did  not  consist  in  being  required  to 
take  Jurors  who  had  not  paid  their  poll  tax. 
but  in  the  fact  that  the  court  refused  to  al- 
low the  defendant  to  protect  itself  against 
objectionable  Jurors  by  using  a  challenge  for 
cause  which  the  law  allowed. 

We  have  examined  each  of  the  asslgnii- 
ments  presented  by  the  plaintiff  in  error  in 
its  application,  and  find  no  other  error.  Wv 
deem  it  unnecessary  to  discuss  any  of  the 
assignments,  except  the  ninth,  which  pre- 
sents an  objection  to  the  charge  of  the  conrr 
submitting  to  the  Jury- the  question  of  cor 
tributory  negligence  of  the  plaintiff.  Tb*.- 
cbarge  objected  to  reads  as  fbllows:  '-if 
you  find  from  the  evidence  that  the  plaintiff 
failed  to  keep  a  reasonable  lookout  for  tlie 
said  standing  train,  or  that  he  failed  to  hav€ 
his  train  under  full  controL^rben  aporoachlns 
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the  Colorado  river  tank,  and  that  bis  failure, 
if  any,  to  do  either  of  these  things  was  negli- 
gence, and  that  such  negligence,  If  any,  con- 
tributed to  or  caused  the  collision  and  plaln- 
tlflTs  Injuries,  If  any,  then  the  plaintiff  can- 
not recover."  "In  determining  the  issue  of 
plaintUTs  contributory  negligence,  you  may 
look  .to  all  the  ^rronndlng  facts  and  clr- 
cnmstances  In  evidence  before  you,  and  de- 
termine therefrom  whether  or  not  the  plain- 
tiff used  such  care  as  a  person  of  ordinary 
prudence  would  have  used  under  the  same 
or  similar  drcnmstances.  If  yon  believe 
from  the  evidence  that,  in  the  operation  and 
running  of  his  train,  the  plaintiff  failed  to 
use  such  care  as  a  person  of  ordinary  pru- 
dence would  have  used  under  the  same  or 
similar  circumstances,  and  that  such  failure, 
if  there  was  such  failure,  contributed  to  or 
caused  the  collision  and  plaintiff's  Injuries, 
If  any,  then  plaintiff  cannot  recover."  It 
will  be  seen  that  this  charge  Is  negative  and 
directs  the  Jury  to  find  for  the  defendant. 
It  is  correct  in  the  conclusion  stated,  for.  If 
the  Jury  found  that  the  act  done  by  the 
plaintiff  was  negligent,  and  that  It  contribut- 
ed to  his  Injury,  they  should  have  found  for 
the  defendant  as  directed  by  the  court 

This  question  has  been  presented  to  this 
court  so  frequently  of  late  that  It  suggests 
the  propriety  of  calling  the  attention  of  the 
bar  to  the  following  cases  upon  which  the 
objection  is  based:  Railway  Company  v.  Mc- 
Coy, 80  Tex.  264,  38  S.  W.  36;  Railway  Com- 
pany T.  Rowland,  90  Tex.  385,  38  S.  W.  756; 
and  Culpepper  v.  I.  &  G.  N.  Ry.  Ca,  90  Tex. 
627,  40  &  W.  886.  Chief  Justice  Gaines 
wrote  the  opinion  tn  each  of  those  cases,  and 
carefully  dlatlngniahed  the  charges  being 
then  examined  from  charges  like  this.  The 
charges  In  those  cases  were  held  to  be  erro- 
neous because  they  submitted  the  question 
as  to  whether  the  negligent  act  contributed 
to  the  Injury  In  such  form  as  to  mislead  the 
jury  and  to  Impress  upon  their  minds  that, 
although  the  plaintiff  was  guilty  of  negli- 
gence In  doing  an  act  which  necessarily 
caused  his  injury,  they  might  yet  find  for 
tbe  plaintiff.  If  th^  found  it  did  not  con- 
trlbnte  to  his  injury. 

For  the  error  indicated,  the  judgments  of 
tbe  district  court  and  the  Court  of  Civil  Ap- 
peals  are  reversed,  and  the  cause  remanded. 


ST.    LOUIS    SOUTHWESTERN    BY.    CO. 

V.  Mcknight. 

(Snprone  Court  of  Texas.    Nov.  18,  1005.) 

X.  Oasbibbs— Oasbiaok  or  Livx  Stock— Dak- 
A.OE&— Action— JuBisDicrrioN. 

Laws  1889,  p.  214,  c.  125,  provides  that, 
^rben  any  freight  has  been  transported  over 
fwo  or  more  railroads  operating  any  part  of 
tbeir  roads  in  Texas  and  having  an  agent  there, 
suit  may  be  brought  in  any  county  in  which 
eitber  of  the  roads  extends  or  is  operated.  A 
foreign  railway  company  refused  to  receive,  as 
connecting  carrier,  a  shipment  of  live  stock  de- 
livered to  a  doiD»tic  company  as  initial  carrier 


under  a  contract  for  throu{;h  shipment  Beld, 
in  a  salt  against  the  domestic  and  foreign  com- 
panies for  damages  to  the  shipment,  brought  in 
a  county  in  which  the  domestic  company  opera- 
ted a  line  of  road,  that  tbe  court  did  not  have 
jurisdiction  over  the  foreign  company,  though  it 
operated  a  part  of  its  road  in  Texas,  tvithin  tbe 
statute,  by  operating  its  passenger  trains  into 
Texas  to  the  passenger  depot  of  a  domestic 
company ;  the  jurisdiction  of  the  court  being 
not  alone  dependent  on  the  fact  that  it  opera- 
ted a  part  ot  its  road  in  Texas,  but  also  on  the 
fact  that  the  shipment  bad  been  transported  by 
the  foreign  company. 
2.  Sauk. 

Jurisdiction  over  a  foreign  railway  com- 
pany operating  a  part  of  its  road  in  Texas,  in 
an  action  against  it  and  a  domestic  company  for 
damages  to  live  stock  delivered  to  the  domestic 
corporation  for  through  transportation  over  it 
and  the  lines  of  the  foreign  company,  cannot  be 
sustained  under  Rev.  St  1895,  art.  1194,  subd. 

4,  providing  that  no  person  who  is  an  inhab- 
itant of  the  state  shall  oe  sued  out  of  the  county 
of  his  domicile,  except  that  where  there  are 
two  defendants  residing  in  different  counties, 
the  snit  may  be  brought  in  any  county  where 
any  of  the  defendants  reside,  where  the  suit  was 
not  brought  in  tbe  county  of  the  domicile  of  the 
domestic  company  within  article  4378.  declaring 
that  the  public  office  of  a  railroad  corporation 
shall  be  considered  its  domicile. 

5.  Pabties  —  Bbinoino   in   New   Fabties  — 
Statutes. 

Rev.  St  1895.  art.  1208,  providing  that 
before  a  case  is  called  for  trial  additional  par- 
ties may.  when  necessary  or  proper  to  the  suit 
be  brought  in,  does  not  refer  to  the  subject  of 
venue,  but  authorizes  the  making  of  parties 
after  the  suit  has  been  brought  of  such  persons 
as  are  liable  to  be  sued  on  that  cause  of  action 
in  that  county,  independently  of  the  pending 
suit 

Certlfted  Questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  A.  McKnlght  against  the  St 
Louis  Southwestern  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  the  de- 
fendant above  named  appeals.  On  certified 
question  from  the  Court  of  Civil  Appeals. 
Question  answered  and  Judgment  reversed. 

E.  B.  Perkins  and  Turner  &  Boyce,  for 
appellant  Browning,  Madden  &  Trulove, 
for  appellee. 

BROWN,  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Sec- 
ond Supreme  Judicial  District,  as  follows : 

"Amending  the  certificate  heretofore  made 
to  your  honors  In  this  case,  and  In  lieu  there- 
of, we  respectfully  certify  to  your  honors 
for  decision  the  question  whether  appellant 
was  suable  In  Potter  county;  that  is,  whether 
or  not  the  court  erred  In  overruling  the 
following  sworn  plea,  the  proof  establish- 
ing the  facts  as  therein  alleged,  and  the 
court  refusing  to  Instruct  the  jury  to  find 
in  favor  of  appellant  on  said  plea:  'Now 
comes  the  defendant  the  St  Louis  Southwest- 
ern Railway  Company,  for  the  purpose  of 
this  plea  only,  and  shows  to  the  court  that 
the  only  service  had  or  attempted  to  be  had 
upon  It  In  this  cause  was  the  service  of  cita- 
tion upon  R.  H.  Bowron,  who,  at  the  time 
of  the  Institution  of  this  suit  and  service  of 
citation  upon  him  in  this  casepwas  a  rml- 
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dent  citizen  of  Tyler,  Smith  county,  Texas, 
and  that  said  R.  H.  Bcwron  Is  not  now, 
and  was  not  at  the  time  of  the  service  of 
citation  upon  him,  or  at  the  time  of  the  in- 
stitution of  this  suit,  or  since  then,  a  resi- 
dent citizen  or  Inhabitant  of  Potter  county, 
Texas,  and  neither  the  said  Bowron  or  the 
aforesaid  rail-way  company  had,  during  the 
time  aforesaid,  an  office,  agent,  or  agents  in 
said  Potter  county,  Texas.  The  said  St 
Louis  Southwestern  Railway  Company  fur- 
ther says  that  at  the  time  of  the  transaction 
out  of  which  this  suit  has  grown,  and  at  the 
time  of  the  institution  of  this  suit,  and  since 
then,  it  was  and  is  now  a  nonresident  for- 
eign corporation,  and  not  a  corporation  creat- 
ed under  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  but  was  created  under  and 
by  virtue  of  the  laws  of  the  state  of  Missouri 
(and  lies  and  is  wholly  operated  without 
the  state  of  Texas,  and  not  within  it);  that 
It  does  not  now  and  did  not  at  the  time  of 
the  institution  of  this  suit,  nor  since, then, 
own,  control,  or  operate  any  line  or  part  of  a 
line  of  railroad  in  the  county  of  Potter,  or 
elsewhere.  In  the  state  of  Texas,  but  lies  and 
Is  wholly  operated  without  the  state  of  Tex- 
as, but  that  it  runs  its  cars  over  the  lines  of 
the  St  Louis  Southwestern  Railway  Com- 
pany of  Texas  Into  the  depot  thereof,  a  dis- 
tance of  about  1,000  feet  In  Texarkana,  in 
the  county  of  Bowie,  within  the  state  of 
Texas;  that  no  part  of  this  line  extends 
through  or  Into  or  begins  or  terminates  In 
Potter  county,  Texas;  that  its  principal  of- 
fice and  place  of  business  is  not  now  and 
never  wag  situated  in  the  county  of  Potter, 
state  of  Texas,  but  is  situated  in  the  city  of 
St  Louis,  state  of  Missouri,  and  has  never 
been  elsewhere;  that  It  has  not  now  and 
taa  never  bad  an  agent,  agency,  office,  or 
representative  located  or  stationed  within 
said  county  of  Potter,  or  elsewhere,  with- 
in the  state  of  Texas,  except  in  the  counties 
of  Bowie  and  Smith;  that  this  defendant 
did  liave  an  office  and  representative,  to  wit 
R.  H.  Bowron,  at  Tyler,  In  Smith  county, 
Texas,  at  the  time  of  institntion  of  this  suit 
and  that  since  said  date  the  said  R.  H. 
Bowron  has  resigned  his  office  of  general 
superintendent  and  that  W.  B.  Green  is  now 
general  superintendent  of  this  defendant 
with  his  office  at  Tyler,  in  Smith  county,  Tex- 
as, and  that  at  the  time  of  the  institution  of 
this  suit  and  now.  It  also  has  a  local  agent 
to  wit  W.  P.  McNair  at  Texarkana,  Bowie 
county,  Texas,  and  that  it  has  not  now,  and 
did  not  have  at  the  time  of  the  Institution  of 
this  suit  nor  since  then,  any  agent  agency, 
office,  or  representative  elsewhere  in  the 
state  of  Texas;  tliat  the  cause  of  action  in 
this  suit  or  any  part  thereof  did  not  arise 
or  accrue  against  this  defendant  in  Potter 
county,  Texas.  Defendant  further  says  that 
this  is  not  a  suit  upon  a  contract  In  writing 
wherein  the  performance  was  or  is  promised 
In  Potter  county,  Texas ;  that  it  is  not  an  ac- 


tion for  damages,  for  tort  brought  In  the 
county  In  which  the  injury  was  inflicted; 
that  no  damages,  tort  or  injury  was  Inflicted 
by  the  defendant  upon  plaintifr  or  his  prop- 
erty in  Potter  county,  Texas;  tliat  this  suit 
is  not  for  the  recovery  of  personal  property ; 
that  it  Is  not  brought  against  this  defendant 
as  a  private  corporation  in  any  county  in 
which  the  cause  of  action  or  a  part  thereof 
arose  or  accrued,  or  in  which  this  defendant 
has  or  had  an  agent  agency,  office,  or  repre- 
sentative, or  In  which  its  principal  office  is 
or  was  situated ;  but  that  this  suit  is  against 
this  defendant,  as  a  foreign  railroad  corpora- 
tion, for  an  injury  alleged  to  have  occurred 
upon  its  road,  which  is  located  wholly  with- 
out the  state  of  Texas,  and  is  sought  to  be 
maintained  upon   its   liability  as   a  public 
carrier  for  damages  for  delay  on  that  inter- 
state shipment  of  horses  billed  from  Amaril- 
lo,   Texas,  to  Texarkana,  Texas,   en  route 
to  Brinkley,  Ark.,  and  is  not  brought  against 
this  defendant  in  any  county  through  or  in- 
to which  this  line  of  road  enters  or  passes 
or  Is  constructed  or  operated,  or  in  any  coun- 
ty where   its  road   begins   or  terminates; 
that  this  defendant  has  entered  into  no  con- 
tractual relation  with  plaintlfF  or  the  defend- 
ant Ft  Worth  &  Denver  City  Railway  Com- 
pany or  the  Texas  &  Pacific  Railway  Company 
for  the  performance  or  fulfillment  of  any 
promise  in  Texas  or  in  Potter  county.    The 
defendant   further  says   tliat  plalntUF  has 
not  by  attachment  or  otherwise,  seized  upon 
or  fixed  a  lien  upon  any  of  this  defend- 
ant's property;  that  it  has  given  no  promise 
In  writing  to  pay  in  said  county  of  Potter, 
state  of  Texas;  that  plaintitTs  cause  of  ac- 
tion, if  any  he  has,  against  this  defendant 
arose  and  accrued  entirely  without  the  coan- 
ty  of  Potter,  state  of  Texas;  that  this  de- 
fendant is  not  a  partner  with  any  other  de- 
fendant in  this  suit  and  was  not  at  the  time 
of  the  institution  of  this  suit  nor  at  any  other 
time;  that  it  has  no  property  in  the  county 
of  Potter ;  that  this  defendant  Is  not  a  resi- 
dent inhabitant  or  citizen  of  Potter  county, 
Texas,  and  has  no  domicile  or  place  of  basl- 
ness  in  said  Potter  county,  Texas,  and  did 
not  have  at  the  time  of  the  institntion  of 
this  suit  or  at  any  other  time  its  residence, 
domicile,  or  place  of  business,  or  principal 
or  any  place  of  business,  in  said  county,  and 
has  not ;  that  the  Ft  Worth  &  Denver  City 
Railway    Company   Is   not   a  resident    and 
does  not  have  Its  general  office  or  Its  domi- 
cile in  Potter  county,  Texas,  but  that  it  b&B 
its  principal  office  and  domicile  in  the  city 
of  Ft.  Worth,  Tarrant  county,  and  that  tlila 
defendant  has  Its  principal  office  and  domi- 
cile in  the  city  of  St  Louis,  state  of  Missouri ; 
and  that  this  suit  does  not  arise  out  of  any 
pardcular  character  of  action,  the  venae  of 
which  is  expressly  proscribed  by  law.    and 
Jurisdiction  is  not  given  by  law  or  fixed  in 
Potter  county,  in  which  this  suit  is  brought 
Wherefore  the  defendant  says  that  It   the 
state  of  Texas  can  at  aliiKtaln  InriMUctkMi 
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of  It,  then  It  l8  entitled  to  be  sued  in  Smltb 
county,  Texas,  or  In  Bowie  county,  Texas, 
and  not  elsewhere  In  said  state,  and  herein 
specially  pleads  the  said  prlTilege  to  be 
there  sued,  and  prays  to  be  hence  dlschai^ 
ged  flrom  further  answering  In  this  case.' 

"The  suit  was  originally  brought  by  the 
appellee  against  the  Ft  Worth  &  Denver  City 
Railway  C!onipany,  a  railroad  corporation 
with  a  local  agent  and  operating  a  road  in 
Potter  county,  for  damages  sustained  In  a 
shlpmoit  of  horses  from  Amarlllo,  Texas, 
to  Biinkley,  Arkansas,  at  an  agreed  and  guar- 
antied freight  rate  of  46  cents  per  hundred- 
weight; the  last-named  company  carrying 
the  horses  to  Ft  Worth  and  there  delivering 
them  to  the  Texas  &  Pacific  Railway  Company, 
over  whose  line  they  were  carried  to  Tex- 
arkana,  where  appellant  refused  to  receive 
and  forward  them  for  its  proportion  of  the 
rate  named,  appellee  inslatlng  upon  his  right 
to  have  them  carried  to  their  destination  at 
that  rate.  There  was  some  delay  and  rough 
handling  between  Amarlllo  and  Ft  Worth,  re- 
sulting in  the  Injury  to  the  horses,  and  at  Tez- 
arkana  they  were  delayed  four  days  in  muddy 
pens  on  account  of  the  controversy  above  re- 
ferred to,  and  were  so  injured  that  they  had 
to  be  sold  there  at  a  greatly  reduced  price. 
Appellant  was  made  a  party  to  the  suit  at 
the  Instance  of  the  Ft  Worth  ft  Denver  City 
Railway  Company ;  the  latter  company, 
against  which  appellee  sought  to  recover  the 
full  amount  of  the  damages,  claiming  that  ap- 
pellant was  at  fault  in  not  receiving  and 
forwarding  the  horses  in  pursuance  of  the 
contract  made  at  Amarlllo  with  the  shipper,  and 
asking  for  a  judgment  over  against  appellant 
for  whatever  damage  appellee  might  recover 
against  it  on  account  of  the  Injury  done  the 
horses  at  Texarkana,  alleging  that  appellant 
was  a  party  to  the  contract  of  through  ship- 
ment at  the,  agreed  freight  rate.  Appellee 
then  amended  his  petition  and  sought  to  re- 
cover damages  against  both  companies,  al- 
leging a  case  of  Joint  liability  against  them. 
Then  it  was  that  the  sworn  plea  above  quot- 
ed was  filed  and  presented  in  due  order  of 
pleading.  The  court  overruled  the  exceptions 
of  appellant  to  the  Jurisdiction,  raising  the 
same  question  as  Is  raised  by  the  sworn  plea, 
and  In  submitting  the  case  to  the  jivy  ignor- 
ed the  sworn  plea  and  refused  a  special  in- 
struction requested  by  appellant  to  submit 
it  Judgment  was  rendered  against  each  com- 
pany for  damages.  From  that  judgment 
the  St  Lonia  Southwestern  Railway  Com- 
pany alone  appeals,  assigning  errors  to  the 
court's  action  in  overruling  Its  exceptions 
and  plea  to  the  Jnrlsdlction  as  above  indi- 
cated. In  the  original  hearing  we  held 
with  the  trial  court  on  the  issue  of  venue 
or  Jurisdiction  involved  in  the  plea,  but  revers- 
ed the  judgment  as  to  appellant  because  the 
proof  failed  to  show  that  appellant  had  au- 
thorised the  making  of  the  shipping  contract 
as  will  be  seen  from  the  certified  copy  of  the 
opinion  attached  to  the  original  certificate. 


In  the  motion  for  rehearing  now  pending  be- 
fore us  it  is  earnestly  insisted  that  on  the 
venue  question  our  holding  is  in  confilct  with 
decisions  both  of  the  Courts  of  Civil  Appeals 
and  of  the  Supreme  Court;  and,  while  it  is 
by  no  means  clear  to  us  that  any  such  con- 
flict exists,  we  deem  it  advisable.  In  view  of 
what  might  be  considered  a  conflict,  to  have 
the  matter  conclusively  determined  before 
the  case  is  sent  back  for  another  trial. 

"While  this  certiflcate  Is  offered  In  lien  of 
the  one  heretofore  made,  we  respectfully  re- 
fer to  that  certificate  and  the  exhibits  and 
other  papers  accompanying  It  for  a  fuller  ex- 
planation of  the  question." 

As  we  understand  the  statement  which  ac- 
companies the  questions,  the  petition  alleged 
facts  which  made  the  Ft  Worth  &  Denver 
Gl^  Railway  Company  and  the  St  Louis 
Southwestern  Railway  Company  Jointly  liable 
to  the  plaintiff  for  damages  claimed  on  ac- 
count of  the  shipment  of  some  horses  from 
Amarlllo,  Tex.  to  Ft  Worth,  over  the  former 
road,  thence  by  the  Texas  &  Pacific  Railway 
Company,  to  Texarkana,  from  which  place 
they  were  to  be  shipped  by  the  St  Louis 
Southwestern  Railway  Company  to  Brinkley, 
Ark.  The  contract  was  for  the  through  ship- 
ment and  upon  a  guarantied  through  rate 
of  46  cents  per  hundred  pound.  When  the 
horses  arrived  at  Texarkana,  the  St  Louis 
Southwestern  Railway  Company  refused  to 
receive  and  ship  the  horses  to  Brinkley  on  the 
rate  of  45  cents,  and  the  horses  were  held  at 
Texarkana  for  about  four  days  In  muddy 
pens,  became  greatly  damaged,  and  had  to  be 
sold  at  that  place  at  a  sacrifice.  The  plea  of 
privilege  exhibited  by  the  St  Louis  South- 
western Railway  Company,  which  is  copied 
in  the  statement  negatived  every  ground  for 
the  exercise  of  jurisdiction  over  it  by  the  dis- 
trict court  of  Potter  county.  This  suit  was 
commenced  under  the  act  of  the  Legislature, 
approved  May  20,  1899,  the  first  section  of 
which  reads  as  follows:  "Section  1.  That 
whenever  any  freight,  baggage  or  other  prop- 
erty has  been  transported  over  two  or  more 
railroads  operating  any  part  of  their  roads  in 
this  state,  and  having  an  agent  in  this  state 
or  operated  by  any  assignee,  trustee,  or  re- 
ceiver of  any  such  railways,  suit  for  loss  or 
damages  thereto  or  other  cause  of  action  con- 
nected therewith,  or  arising  out  of  such  trans- 
portation or  contract  In  relation  thereto,  may 
be  brought  against  any  one  or  all  of  such 
railroad  corporations,  assignees,  trustees  or 
receiver  operating  any  of  such  railways  in 
any  county  in  which  either  of  such  railroads 
extend  or  is  operated;  provided,  however, 
that  if  the  damages  be  recovered  against 
more  than  one  carrier  not  partners  in  the 
shipment  or  contract  they  shall  be  appor- 
tioned between  the  defendants  by  the  ver- 
dict of  the  jury  and  the  Judgment  of  the  court 
or  by  the  judgment  alone,  should  no  jury 
be  demanded;  provided,  this  act  shall  not 
change  venue  in  any  case  now  pending."  See 
Laws  26th  Lc«.  p.  214,  e.  125.   Mr^thtLpurma 
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of  the  section  quoted.  Jurisdiction  In  the  dis- 
trict court  of  Potter  county  over  the  St 
Louis  Southwestern  Railway  Company  de- 
pends (1)  upon  the  facts  that  the  corpora- 
tion operated  a  part  of  Its  road  in  the  state 
of  Texas  and  had  an  agent  In  this  state; 
(2)  that  the  horses  had  been  transported 
over  the  line  of  the  St.  Louis  Southwestern 
Railway  C5onjpany.  The  two  facts  must  co- 
exist There  is  no  question  that  the  corpora- 
tion had  agents  in  this  state,  and  we  are  of 
opinion  that  the  allegation  of  its  plea,  that 
it  operated  its  passenger  trains  1,000  feet 
into  the  state  of  Texas  toi  the  passenger 
depot  of  the  St  Louis  Southwestern  Railway 
Company  of  Texas,  shows  that  it  "operated 
a  part  of  its  road  in  this  state."  That  lan- 
guage does  not  mean  that  the  corporation 
must  own  the  railroad  track  over  which  it 
operates  Its  trains  in  this  state,  but  simply 
that  it  should  be  engaged  In  carrying  passen- 
gers or  freight  or  both,  over  a  railroad  track 
in  this  state.  Railway  Co.  v.  White,  80  S. 
W.  77,  9  Tex.  Ct  Rep.  865.  The  allegation 
of  the  petition  that  the  St  Lonls  Southwest- 
ern Railway  Company  refused  to  receive  the 
horses  and  that  they  were  sold  at  Texarkana 
at  a  sacrifice  shows  that  the  horses  were 
never  transported  over  that  road.  Therefore 
one  of  the  facts  necessary  to  Jurisdiction 
does  not  exist  and  the  case  does  not  come 
within  the  terms  of  the  statute.  The  Juris- 
diction In  the  court  of  Potter  county  can- 
not be  sustained  under  the  law  of  1899, 
above  quoted. 

It  is  stated  that  the  petition  showed  a 
Joint  liability  of  the  Ft.  Worth  &  Denver 
City  Railway  Company  and  the  St  Louis 
Southwestern  Railway  Company  to  the  plaln- 
tUt  in  the  action,  and  that  the  court  having 
Jurisdiction  of  the  former,  tlie  Joint  obligor 
could  be  Joined  as  defendant  If  the  salt 
had  been  instituted  at  the  domicile  of  the 
Ft  Worth  &  Denver  City  Railway  Company, 
then  the  Jurisdiction  at  that  pohit  over  the 
St  Louis  Southwestern  Railway  Company 
could  have  been  maintained  under  the  fourth 
subdivision  of  article  1194  of  the  Revised 
Statutes  of  1896,  which  allows  suit  to  be 
brought  in  such  ease  in  the  county  where 
one  of  the  defendants  reside;  but  as  the 
suit  was  not  brought  at  the  domicile  of  the 
Ft.  Worth  &  Denver  City  Railway  Company, 
the  case  does  not  come  within  that  excep- 
tion. The  domicile— the  residence— of  the 
Ft.  Worth  &  Denver  City  Railway  Company 
was  at  the  place  where  its  public  office  was 
located.  Article  4378,  Rev.  St  1895;  T.  A 
P.  Ry.  Co.  V.  Edmisson  (Tex.  Civ.  App.)  52 
S.  W.  635 ;  B.  D.  Co.  v.  Hamilton  &  McCarthy, 
92  Tex.  284,  48  S.  W.  5.  In  Texas  &  Pacific 
Ry.  Co.  V.  Edmisson,  above  cited.  Chief  Jus- 
tice Finley  said:  "'Domicile,'  as  used  in 
the  statute  Just  quoted,  Is  manifestly  in- 
tended to  be  understood  In  its  general  and 
popular  sense.  In  this  sense  it  denotes  resi- 
dence, and  should  be  treated  as  synonymous 
with  the  word  "residence,'  as  used  in  section 


4  of  article  1194.  Giving  that  provision  this 
construction,  the  railroad  company  cannot  be 
properly  said  to  reside  in  any  and  every 
county  into  which  its  road  extends.  We  are 
therefore  of  the  opinion  that  Jurisdiction 
cannot  be  sustained  under  section  4,  above 
referred  to." 

The  honorable  Court  of  Civil  Appeals  sug- 
gests that  the  Jurisdiction  can  be  maintained 
under  article  1208  of  the  Revised  Statutes 
of  1895,  which  is  in  this  language:  "Before 
a  case  is  called  for  trial  additional  parties 
may,  when  they  are  necessary  or  proper  par- 
ties to  the  suit  be  brought  in  by  propor  proc- 
ess, either  by  the  plalntifC  or  the  defendant 
upon  such  terms  as  the  court  may  prescribe ; 
but  such  parties  shall  not  be  brought  in  at 
such  a  Ume  or  in  such  a  manner  as  unreason- 
ably to  delay  the  trial  of  the  case."  The 
above  article  does  not  refer  to  the  subject 
of  venue,  but  authorizes  the  making  of  par- 
ties after  the  suit  has  been  brought  but  such 
person  cannot  be  brought  Into  a  case  pend- 
ing, unless  he  be  liable  to  be  sued  npon  that 
cause  of  action  in  that  county,  independently 
of  the  pending  suit  HoUoway  v.  Blum. 
60  Tex.  625.  The  case  cited  is  in  point  It 
was  sought  as  here,  to  make  a  defendant 
one  who  was  under  obligation  to  indemnl^ 
the  defendant  In  the  case  in  the  event  of  loss. 
The  court  held  that  he  could  not  be  made 
to  answer  in  a  county  other  than  that  of  his 
residence,  unless  the  facts  brought  the  case 
within  one  of  the  exceptlona  to  the  general 
rule. 

We  answer  that  the  trial  court  erred  In 
sustaining  the  exception  to  the  defendant's 
plea  of  privilege. 


PENDLETOK,  Treasurer,  et  al  ▼. 
FERGUSON. 

(Supreme  Court  of  Texas.    Nov.  18,  1905.) 

1.  MUHIOIPAL    OOBPOBATIONS— FlSCAi     MAK- 

AQBifENT— Injunction— Parties. 
In  an  action  against  a  city  treasurer,  to 
enjoin  him  ^om  paying  out  money  from  the 
general  funds  of  the  cit?  for  a  certain  year  in 
payment  of  indebtedness  other  than  the  general 
fund  indebtedness  for  that  year,  nnless  there 
should  be  a  surplus  in  such  general  fund,  hold- 
ers of  outstanding  warrants  issued  in  preceding 
years  were  necessary  parties. 

2.  MuNioiPAi,  CoBPORATioNS— Use  of  Cua- 
BENT  Funds  fob  Patmknt  or  Expsrses  of 
Pbbvious  Ybabs. 

A  city  OTdinance,  authorising  payment  of 
expenses  of  previous  years  out  of  the  general 
revenue  fund  levied  and  collected  to  pay  the 
current  expenses  of  the  subsequent  year  in 
preference  to  the  current  expenses  of  such  year, 
was  invalid. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District 

Action  by  J.  E.  Ferguson  against  D.  R. 
Pendleton,  treasurer  of  the  dty  of  Bel  ton. 
and  another,  to  restrain  the  payment  of 
money.  From  a  Judgment  for  plaintiff,  de 
fendants  appealed  to  the  Court  of  Civil  Ap- 
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peals,  which  certifles  certain  questions  to  the 
Supreme  Court. 

W.  S.  Shlpp  and  McMahan  &  Curtis  for 
appellants.  Geo.  W.  Tyler  and  A.  M.  Mon- 
teith,  for  appellee. 

GAINBS,  C.  J.  This  case  oomes  to  ns  up- 
on the  following  certtflcate  from  the  Court  of 
Civ]  I  Appeals  for  the  Thii-d  Supreme  Judicial 
District: 

"Appellee  brought  this  suit  against  tho 
city  of  Belton  and  D.  R.  Pendleton,  the 
treasurer  of  that  dty,  and  obtained  a  Judg- 
ment enjoining  the  defendants  from  paying 
out  funds  from  the  general  fund  of  said  city 
for  the  year  1004  in  payment  of  any  indebted- 
ness other  than  the  general  fund  indebted- 
ness for  that  year,  unless  there  should  be  a 
surplus  in  such  general  fund  over  and  abore 
tlie  current  expenses  for  the  year  1904.  The 
Judgment  also  authorizes  and  directs  the  pay- 
ment of  any  warrants  issued  against  the 
general  fund  of  the  city  of  Belton  for  the  year 
1904  out  of  any  funds  on  hand,  or  hereafter 
received,  accruing  from  the  levy  and  col- 
lection of  taxes  for  general  revenue  purposes 
for  the  year  1804.  The  case  was  tried  in  the 
court  below  upon  the  following  agreed  state- 
ment of  facts: 

"That  plaintiff  la  a  taxpayer  and  citizen  of 
tbe  dty  of  Belton  and  Bell  county,  Texas. 
Defendant  D.  R.  Pendleton  is  a  citizen  of 
Belton,  Bell  county,  Texas,  and  is  treasurer 
of  Belton,  duly  and  legally  qualified,  and  has 
been  such  since  April,  1904,  and  is  now  act- 
ing in  said  capacity.  Tbe  city  of  Belton  is  a 
municipal  corporation,  incorporated  under 
tbe  general  laws  of  tbe  state  of  Texas  re- 
lating to  dtles  of  more  than  1,000  and  less 
than  10,000  Inhabitants;  and  C.  A.  Batte  is 
tbe  duly  elected  and  qualified  mayor  of  said 
city.  That  In  tbe  year  of  1897  the  dty 
coundl  of  the  dty  of  Belton  duly  passed  and 
published  the  ordinances  of  the  dty  of  Belton, 
and  caused  the  same  to  be  published  in  a 
t>ook  form,  which  book  is  known  as  the  'Re- 
vised Ordinances  of  the  City  of  Belton.' 
That  article  82  thereof  reads  as  follows,  to 
wit:  'Warrants  held  by  dty  officers  in  pay- 
ment of  their  salary  and  the  fireman's  salary 
sball  be  considered  the  first  claims  to  be  paid 
by  tbe  treasurer,  provided  the  fire  driver  and 
dty  secretary's  warrants  may  be  drawn  first, 
which  warrants  shall  be  paid  by  the  treasurer 
first  in  the  order  of  their  Issue  number  only, 
and  all  other  warrants  drawn  for  any  ac- 
count, or  claim  against  the  dty,  shall  be  paid 
by  the  treasurer  only  by  their  issue  number ; 
provided,  further,  the  dty  council  may  by  a 
two-thirds  vote  Instruct  the  treasurer  to  pay 
a  preferred  warrant  out  of  any  fund  remain- 
ing on  hand  in  tliie  general  fund  after  the  city 
fire  driver,  offloers  and  deputy  police  shall 
have  been  paid  thdr  salaries.'  That  article 
177  in  said  ordinance  book  is  as  follows,  to 
wit :  There  shall  be  levied  and  collected  an 
nd  valorem  tax  not  exceeding  one-fourth  of 
one  per  centum  of  the  assessed  value  of  all 


real  and  personal  property  in  the  dty  not  ex- 
empt from  taxation  by  the  Coustltution  and 
laws  of  the  state,  tor  the  current  expenses 
of  the  dty  government  for  the  current  year.' 
Article  178:  'There  shall  be  levied  and  col- 
lected an  annual  poll  tax  of  one  dollar  for 
every  male  inhabitant  of  this  dty,  ovtx  the 
age  of  twenty-<»ie  years,  and  under  the  age 
of  sixty  years,  not  exempt  by  the  law  of  the 
state ;  provided  the  dty  council  may  by  ordi- 
nance each  year  exempt  dty  firemen.'  Arti- 
cle 179 :  'There  shall  be  levied  and  collected 
annually  an  occupation  tax  not  exceeding 
one-half  of  the  amount  of  the  state  occupa- 
tion taxes.  The  tax  colleded  by  this  article 
and  article  177  of  this  chapter  shall  become 
and  be  a  part  of  the  general  revenue  for  tbe 
current  expenses  of  tbe  city  for  the  current 
year,  and  all  fines  collected  in  tbe  mayor's 
court  shall  become  a  part  of  said  general 
fund.'  That  on  the  14th  day  of  January, 
1903,  the  dty  council  of  the  dty  of  Belton 
adopted  an  ordinance,  which  is  as  follows: 
'Be  it  ordained  by  the  dty  coundl  of  the  city 
of  Belton  that  article  82,  chapter  9,  of  the 
Civil  Ordinances  of  the  dty  of  Belton  be 
and  is  hereby  amended  so  as  to  read  as  fol- 
lows :  "If  at  any  time  there  is  not  sufficient 
money  in  any  fund  to  pay  all  outstanding 
warrants  against  said  fund,  then  it  sball  be 
the  duty  of  the  dty  treasurer,  immediately 
after  each  regular  meeting  of  the  dty  coundl 
to  determine  and  announce  the  highest  num- 
ber of  the  warrant  that  is  payable  with  the 
funds  then  on  hand.  No  warrant  issued 
after  this  date  on  any  fund  shall  be  recog- 
nized as  a  preferred  warrant,  but  in  making 
payments  he  shall  be  governed  by  the  issue 
number  only.'"  That  on  the  10th  day  of 
February,  ■  1904,  the  dty  coundl  of  the  dty 
of  Belton  adopted  an  ordinance  levying  taxes 
on  property  both  real  and  personal,  the  first 
article  of  said  ordinance  levying  a  tax  of 
one-fourth  of  1  per  cent,  on  the  cash  valua- 
tion of  all  property  in  tbe  dty  of  Belton  on 
the  1st  day  of  January,  1904,  for  general 
revenue  purposes  for  the  year  1904,  and  said 
ordinance  further  provided  that  the  amount 
of  taxes  collected  therefrom  shall  be  known 
as  tbe  general  fund,  and  at  the  same  time 
levied  a  poll  tax  of  one  dollar  for  general 
revenue  on  every  male  person  above  the  age 
of  21  and  nnder  the  age  of  60  years. 

"It  was  proved  that  plaintiff  is  the  owner 
and  holder  of  the  warranto  described  in  his 
petition,  amounting  to  9617.64,  and  that  the 
same  were  issued  by  order  of  tbe  dty  coundl 
of  the  dty  of  Belton  for  current  exi)enseB  in- 
curred during  the  year  1904,  and  have  not 
been  paid.  That  D.  R.  Pendleton,  as  treasur- 
er of  the  dty  of  Belton,  now  has  In  his  pos- 
session, or  will  have  in  a  short  time,  moneys 
collected  as  revenue  for  the  year  1904  suffi- 
cient to  pay  plaintiff's  warranto,  but  refuses 
to  pay  tbe  same,  but  states  that  he  will  pay 
warranto  Issued  for  current  expenses  during 
the  years  1902  and  1903  according  to  the  num- 
ber and  date  of  the  Jssne  of  each  warrant. 
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as  provided  by  the  Ordinances  of  the  city  of 
Belton.  That  there  is  now  outstanding  about 
13,000  or  $4,000  in  warrants  against  the  city 
of  Belton  issued  by  It  for  Its  current  expenses 
incurred  during  the  years  1902  and  1903, 
and  all  being  prior  in  number  to  those  sued 
on  herein,  and  that  the  amount  of  taxes  col- 
lected from  the  various  sources  going  to 
make  up  the  general  fund  during  the  year 
1904  will  not  be  as  gi-eat  as  the  amount  of  the 
current  expenses  incurred  by  said  city  council 
for  the  year  1904,  and  for  which  warrants 
have  been  Issued,  and  that  there  will  be  a 
deficiency  in  said  fund.  That  the  current 
revenues  from  all  sources  for  1904  will  ap- 
proximate $3,000,  some  of  which  has  already 
been  collected,  and  some  of  which  is  yet  to 
be  collected,  and  that  warrants,  all  numbered 
subsequent  to  those  issued  in  1902  and  1903, 
have  been  iasned  against  said  fund  for  cur- 
rent expenses  during  the  year  1904,  amount- 
ing to  $3,588.12,  which  warrants  include 
those  sued  on  herein.  That  said  D.  B.  Pen- 
dleton has  already  paid  out  of  said  revenne 
for  the  year  1904  warrants  Issued  against  the 
general  fund  for  the  current  expenses  dur- 
ing the  years  1902  and  1903,  amonntlng  to 
the  sum  of  $1,390.32.  That  all  of  the  war- 
rants now  outstanding  and  issued  during  the 
years  1902  and  1903  against  said  general 
fund  were  Issued  to  liquidate  the  ordinary 
ruiinlng  expenses  for  the  year  in  which  they 
were  issued.  That  the  current  revenues  re- 
ceived by  the  city  for  the  years  1902  and  1903 
were  not  used  by  the  city  to  pay  the  war- 
rants Issued  for  those  years,  but  were  used 
largely  to  pay  the  warrants  Issued  during  the 
previous  years,  according  to  the  issue  num-- 
bers  of  said  warrants.  That  for  many  years 
all  money  received  by  the  city  as  the  proceeds 
of  its  25  per  cent  ad  valorem  tax,  poll  tax, 
fines  assessed  in  mayor's  court,  and  all  oc- 
cupation taxes  have  gone  into  the  general 
fund  of  the  city  of  Belton  for  the  payment 
of  warrants  issued  to  liquidate  the  run- 
ning expenses  of  the  dty  government,  and 
the  revenue  of  no  particular  year  has  been 
kept  separate  and  apart  from  the  reve- 
nnes  of  another  year,  but  have  all  gone 
Into  the  same  fund,  which  fund  was 
provided  for  such  purpose  by  the  said  council 
of  the  city  of  Belton.  That  the  revenues  for 
any  particular  year  have  not  all  been 
collected  during  the  current  year  for  which 
they  were  assessed,  but  have  partly  been 
collected  for  each  succeeding  year  for  a  num< 
ber  of  years.  That  said  treasurer  receives 
the  revenues  going  into  this  general  fund 
from  the  city  tax  collector,  who  upon  making 
a  payment  to  him  does  not  make  any  state- 
ment or  showing  as  to  what  particular  por- 
tion of  such  money  was  collected  as  the 
revenues  of  any  particular  year.  That  some 
of  the  money  now  in  said  general  fund  is  the 
proceeds  of  taxes  levied  for  the  years  prior 
to  1004,  and  that  part  of  the  moneys  to  be 
received  by  the  city  treasurer  in  the  future 
will  be  collections  of  taxes  levied  and  assess- 


ed dtwlng  years  prior  to  1904^  some  of  which 
will  be  for  the  years  1902  and  1903.  That 
all  of  said  warrants  issued  by  the  city  of 
Belton  upon  its  general  fund  do  not  show  up- 
on their  face  during  what  year  the  indebted- 
ness was  incurred  in  payment  of  which  said 
warrants  were  issued,  but  do  show  the  date 
of  their  issue.    That  for  the  years  1902  and 

1903,  as  well  as  for  previous  years,  the  dty 
of  Belton,  through  its  officers,  lias  assessed 
and  collected  taxes  for  the  same  purposes  and 
at  the  same  rate  of  taxation  as  for  the  year 

1904,  and  that  during  all  of  those  years  said 
general  fund  of  the  city  has  been  so  kept 
that,  whenever  any  money  has  been  received 
for  the  payment  of  the  running  expenses  of 
the  dty  government.  It  has  been  kept  in  the 
general  fund  without  any  reference  or  r^ard 
to  what  particular  year  for  which  the  same 
has  been  received,  and  has  been  used  by  the 
dty  of  Belton  in  tlie  payment  of  warrants  is- 
sued for  its  ordinary  running  expenses  ac- 
cording to  the  date  and  number  of  issue  of 
such  warrants.  That  the  city  of  Belton  has 
never  provided  by  ordinance  a  fund  into 
which  should  be  paid  and  kept  only  the 
revenues  for  any  particular  year  to  meet  the 
current  expenses  for  such  year.  That  each 
warrant  issued  under  the  authority  of  the 
dty  coundl  upon  the  genial  fund  is  num- 
bered at  the  time  It  is  Issued;  each  warrant 
having  a  higher  number  by  one  than  the  last 
preceding  warrant 

"It  was  shown  that  there  were  outstanding 
warrants  against  the  general  fund  of  tlie  city 
of  Belton  for  current  expenses  of  the  years 
1902  and  1903,  and  the  holders  of  such  war- 
rants were  not  made  parties  to  this  suit  nor 
was  it  alleged  in  plaintUTs  petition  that  their 
names  and  residences  were  unknown.  The 
trial  court  held  that  article  82  and  the 
amendment  thereto,  of  date  January  14, 1903, 
of  the  Ordinances  of  the  dty  of  Belton,  in  so 
far  as  the  same  authorizes  the  payment  of 
the  current  expenses  of  1902  and  1903  out 
of  the  general  revenue  fund  levied  and  col- 
lected to  pay  the  current  expenses  of  1904 
in  preference  to  the  current  expenses  of  1904, 
was  Invalid  and  void;  and  that  ruling,  as 
well  as  the  failure  to  make  the  holders  of 
the  other  outstanding  warrants  referred  to 
parties  to  the  suit  is  assigned  as  error  and 
presented  for  decision. 

"With  the  foregoing  statement  and  explana- 
tion, the  following  material  questions  are 
certified  for  decision:  (1)  Were  the  hold- 
ers of  the  outstanding  warrants  referred  to 
necessary  parties  to  the  suit?  (2)  Did  the 
trial  court  err  in  holding  as  stated  above 
In  reference  to  the  validity  of  article  82  of 
the  Ordinances  of  the  dty  of  Belton  T" 

We  are  of  the  opinion  that  the  first  ques- 
tion should  be  answered  in  the  affirmative 
and  the  second  In  the  n^;atlve.  This  Is  an 
equitable  action.  Mr.  Justice  Story  lays  it 
down  that  "it  Is  a  general  rule  In  equity 
(subject  to  certain  exceptions)  that  all  per- 
Bons  materially  Interest^dr^thm^tegaUy  w 
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beneficially,  In  the  subject-matter  of  a  salt 
are  to  be  made  parties  to  It,  either  as  plain- 
'tiffs  or  as  defendants,  however  numeroas 
they  may  be,  so  that  there  may  be  a  com- 
plete decree  which  shall  bind  them  all." 
Story's  Eq.  PL  72.  In  the  case  of  Watklns 
Land  Company  v.  Clements,  86  S.  W.  733, 
12  Tex.  Ct  Rep.  716,  one  of  the  grounds  of 
reversal  was  the  want  of  proper  parties.  In 
that  case,  in  disposing  of  the  question,  Mr. 
Justice  Brown,  speaking  for  the  court,  says: 
"The  plalntifts  are  also  enjoined  from  fur- 
nlshtog  water,  under  existing  contracts,  to 
certain  persons,  who  are  not  parties  to  this 
suit  They  have  the  right  to  be  heard  upon 
tbe  question  whether  their  lands  are  entitled 
to  tbe  benefits  of  irrigation."  The  Judgmoat 
was  held  erroneous,  because  it  directly  af- 
fected the  rights  of  persons  who  were  not 
before  the  court  The  case  was  strikingly 
appropriate  for  the  application  of  the  rule. 
But  not  more  so  than  the  case  stated  in  the 
certificate.  Here,  according  to  the  allega- 
tions of  the  petition,  there  are  unpaid  war- 
rants upon  the  treasurer  of  the  city  of  Bel- 
ton  which  were  issued  for  current  expenses 
of  the  years  1902  and  1903,  for  which  years 
tbe  current  expense  fund  of  the  city  had  been 
exhausted.  There  was,  however,  a  current 
expense  fund  tar  1904  still  In  the  treasury 
when  the  suit  was  brought  The  plaintiff 
claims  to  hold  a  warrant  against  that  fund ; 
that  is  to  say,  a  warrant  for  a  part  of  the 
current  expenses  of  that  year.  The  city 
council  bad  passed  ordinances  which  provid- 
ed. In  effect  that,  with  some  exceptions, 
when  a  warrant  is  Issued  upon  the  current 
expense  fund  of  the  city,  It  may  be  registered 
and  numbered,  and  that  all  such  warrants 
aball  be  paid  In  tbe  order  of  registration, 
without  reference  to  the  year  In  which  they 
accrued.  The  object  of  the  suit  is  to  enjoin 
the  dty  treasurer  from  obeying  that  order, 
and  thereby  to  restrain  him  from  paying  out 
any  money  belonging  to  the  current  expense 
fond  of  1904  on  any  warrant  issued  for  cur- 
rent expenses  previous  to  that  year.  The 
effect  of  enjoining  tbe  treasurer  from  paying 
tbe  previous  warrants  is  to  prevent  the  hold- 
ers thereof  from  receiving  payment  of  them, 
as  ^fectually  as  if  they  themselves  had  been 
directly  restrained.  They  should  have  been 
made  parties  defendant  to  the  suit  or  some 
good  reason  should  have  been  alleged  why 
It  should  not  be  done. 

The  proposition  that  the  holders  of  claims 
for  the  current  expenses  of  a  dty  for  any 
particular  year  are  entitled  to  priority  of 
payment  out  of  tbe  current  expense  fund  of 
that  year  is  dedudble  from  the  principles 
announced  in  previous  decisions  of  this  court. 
City  of  Corpus  Christl  v.  Woessner,  58  Tex. 
462 ;  City  of  Terrell  v.  Dessaint  71  Tex.  770, 
9  S.  W.  592;  McNeal  v.  Waco,  89  Tex.  83, 
33  8.  W.  822 ;  City  of  Tyler  v.  Jester,  97  Tex. 
344,  78  S.  W.  1058 ;  City  of  Sherman  v.  Shobe, 
94  Tex.  126,  58  S.  W.  949,  86  Am.  St  Rep.  825. 
In  Corpus  Christl  v.  Woessner  the  appellee 
obtained  a  Judgment  for  a  mandamus  against 


tbe  dty  for  the  payment  of  sundry  warrants 
held  by  hbn,  upon  which  Judgment  had  been 
rendered  for  him ;  but  the  city  was  merely 
commanded  to  pay  over,  upon  the  Judgments 
obtained  upon  his  warrants,  the  surplus 
revenues  after  the  payment  of  Its  current 
expenses.  In  that  case  the  court  say :  "Tbe 
remedy  given  to  the  appellee  by  the  Judgment 
of  the  court  to  enforce  payment  of  his  debt 
appears  to  be  proper."  In  Sherman  v.  Shobe. 
It  is  held  that  "it  is  only  upon  the  surplus 
of 'the  general  revenues  of  a  county  which 
remain  after  the  current  expenses  have  been 
paid  that  a  general  creditor  has  a  claim." 
If  so  as  to  a  county,  so  it  must  be  as  to  a 
dty.  We  think  that  the  holder  of  a  claim 
against  a  dty  which  has  accrued  as  a  part  of 
the  current  expenses  of  a  particular  year 
after  the  current  expense  fund  of  that  year 
has  been  exhausted  becomes  a  general  cred- 
itor. 

A.  fund  raised  for  a  specific  purpose  is 
prlorly  dedicated  to  that  purpose;  and  hence 
we  conclude  that  the  holders  of  claims  which 
have  accrued  during  a  particular  fiscal  year  for 
current  expenses  are  entitled  to  priority  of 
payment  out  of  the  current  expense  fund  of 
that  year. 


HOUSTON  4  T.  0.  R.  CO.  et  al.  v. 

EVERETT. 

(Supreme  Court  of  Texas.    Nov.  6,  1905.) 

1.  Cabbikbs— Damagb  to  Shipmbrx— Action 
— Tbial— BuBDEN  or  Pbooi^Instbdotionb. 

Where  a  shipment  was  over  the  lines  of 
several  carriers,  m  an  action  for  damages  to 
the  shipment  it  was  error  to  Instruct  that  the 
terminal  carrier  was  liable  for  all  damages, 
unless  it  "should  satisfy"  the  jury  that  the 
damage  occurred  on  one  of  the  other  connecting 
lines,  as  the  instruction  placed  a  greater  bur- 
den than  the  law  required 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  S§  835^844.] 

2.  Same— Connecting    Cabbiebb— Contbaot 
roB   Through    Shificent — Initiai,    Cabbi- 

KB'S    AtJTHOBITY. 

Where  a  carrier  had  no  authority  from  con- 
necting carriers  to  contract  for  through  ship- 
ments except  by  a  certain  route,  a  shipper  con- 
tracting for  through  shipment  could  not  re- 
cover damages  to  the  shipment  occasioned  by 
their  having  gone  that  way  instead  of  another, 
as  requested;  he  knowing  the  limitation  of  the 
carrier's  authority. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judidal  District 

Action  by  W.  J.  Everett  against  Houston 
&  Texas  Central  Railroad  Company  and 
others.  A  Judgment  In  favor  of  plaintiff  was 
affirmed  by  the  Court  of  Civil  Appeals  (86 
8.  W.  17),  and  defendants  bring  error.  Re- 
versed. 

8.  R.  Fisher,  J.  H.  Talllchet  and  Baker, 
Botts,  Parker  &  Garwood,  for  plaintiffs  In 
error.  McLean  &  Spears,  for  defendant  In 
error. 

BROWN,  J.  The  following  statement  of 
the  case  and  of  the  evidence  will  be  sufficient 
for  the  purposes  of  this  opinion:    Everett 
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was  the  owner  of  certain  cattle  which  be 
desired  to  ship  from  the  town  of  Llano,  In 
Texas,  to  Fairfax,  In  Oklahoma  Territory, 
and  presented  to  the  agent  of  the  Houston 
&  Texas  Central  Railroad  Company  at  Llano 
the  following  writing:  "Llano,  Texas,  April 
8,  1903.  Mr.  H.  W.  Tarrence,  Agent  Hous- 
ton &  Texas  Central  Railroad  Company, 
Llano,  Texas — Dear  Sir:  For  the  purpose 
of  making  a  shipment  of  cattle  from  Llano, 
Texas,  to  Fairfax,  Oklahoma  Territory,  I 
desire  thirteen  cars  at  Llano  on  the  14th 
day  of  April,  1903.  I  herewith  tender  you 
one-fourth  of  the  freight  charges  for  the  use 
of  the  cars.  [Signed]  W.  J.  Everett."  The 
railroad  company  failed  for  one  day  to  fur- 
nish the  cars  in  accordance  with  the  demand; 
but  having  furnished  the  cars  the  next  day 
the  cattle  were  loaded  at  Llano  and  shipped 
over  the  Houston  &  Texas  Central  Railroad 
to  Brenham,  thence  by  the  Gulf,  Colorado  & 
Santa  Ffi  and  the  Atchison,  Topeka  &  Santa 
F6  Railroads  to  their  destination.  When 
the  application  for  the  cars  was  made, 
Everett  informed  the  agent  that  he  wished 
to  send  his  cattle  by  Lampasas,  thence  over 
the  Gulf,  Colorado  •*  Santa  F6  Railroad, 
or  by  McNeil  and  then  to  Milano  Junction 
and  over  the  Santa  F6.  He  inquired  as  to 
the  through  rate  of  freight  from  Llano  to 
Fairfax  and  was  told  that  it  was  $63.25  by 
Brenham.  The  agent  told  him  tliat  he  had 
no  through  rate  by  lAmpasas  or  McNeil,  but 
that  he  thought  he  could  get  the  same  rate 
by  either  route.  Before  the  cattle  were  load- 
ed Everett  again  inquired  of  the  agent  as  to 
the  rate,  and  was  informed  that  there  was 
•no  through  rate  by  Lampasas  or  by  McNeil, 
and  that  he  could  not  give  a  through  way- 
bill to  the  place  of  destination  by  either  of 
those  routes,  but  that  he  could  give  him  a 
through  waybill  by  Brenham,  thence  over 
the  Gulf,  Colorado  ft  Santa  F€,  at  the  rate 
stated.  Everett  was  not  satisfied  with  hav- 
ing to  go  by  Brenham,  but  finally  signed  the 
contract  At  that  time  the  agent  at  Llano 
had  no  authority  to  make  a  through  rate 
from  Llano  to  Fairfax,  except  by  Brenham 
and  then  over  the  Gulf,  Colorado  &  Santa  F6, 
and  had  no  authority  from  either  of  the 
other  roads  to  make  a  contract  for  the 
through  carriage  of  the  cattle,  except  as 
above  stated.  The  distance  by  Brenham 
was  something  over  200  miles  further  than 
by  either  of  the  other  routes;  the  cattle 
were  on  the  road  from  Llano  to  Fairfax 
62  hours.  They  could  have  been  delivered 
by  ordinary  care  and  diligence  over  either 
of  the, other  routes  within  32  to  40  hours. 
The  cattle  were  damaged  by  delay  caused  by 
the  greater  distance  they  were  carried,  and 
were  also  damaged  by  delay  and  the  manner 
of  handling  them  upon  the  connecting  lines. 
Everett  brought  this  suit  to  recover  of  the 
plaintiffs  in  error  for  damages  to  his  cattle 
on  account  of  the  delay  and  the  manner  of 
handling  them  on  the  way,  and  also  to  re- 
cover of  the  Houston  &  Texas  Central  Bail- 


road  Company  the  penalties  for  failure  to 
deliver  the  cars  according  to  the  demand 
made. 

Upon  the  trial  the  court  gave  to  the  Jury 
the  following  charge:    "You  are  instracted 
that,  if  you  find  that  plaintUTs  cattle  have 
been  damaged  by  the  negligence  of  defend- 
ants, then  such  damages,  if  any,  are  presum- 
ed in  the  law  to  have  occurred  by  the  negli- 
gence, If  any  there  was,  of  the  last  carrier 
receiving  said  cattle,  and  it  would  devolve 
upon  such  last  connecting  carrier  to  show 
from  the  evidence  that  such   damages.  If 
any,  occurred  on  the  line  or  lines  of  gome 
other  connecting  carrier,  in  order  for  It  to  be 
relieved   from   being   responsible   for  sncb 
damages,  If  any,  as  may  have  been  shown 
to  have  been  incurred  from  negligence,  If 
any,  while  said  cattle  were  in  transit:  and 
the  same  rule  would  apply  with  each  last 
connecting  carrier  that  handled  said  cattle, 
unless  the  evidence  satlsfles  yon  that  the 
damages,  if  any,  did  in  fact  result  from  the 
negligence,  If  any,  of  one  or  m<H«  of  said 
defendants  on  their  respective  lines  of  rail- 
road; and  then,  if  the  evidence  so  shows, 
you  will  apportion  the  damages,  if  any,  be- 
tween the  respective  defendants  according 
to  such  damages,  if  any,  as  resulted  from  the 
acts  of  negligence.  If  any,  that  occurred  on 
their  respective  lines  of  railroad,   and  for 
no  more."    In  this  charge  the  conrt  tells  the 
Jury,  in  effect,  that  the  last  carrier,  which 
was  the  Atchison,  Topeka  &  Santa  F6  Bail- 
road  Company,  was  liable  for  all  the  damages 
which  occurred  to  the  cattle  in  the  course 
of  shipment,  unless  it  "should  satisfy"  them 
by  the  evidence  that  the  damages  occurred 
on  one  of  the  other  connecting  lines.    This 
charge  placed  upon  the  connecting  carriers 
a   greater   burden  than  the  law   requires. 
Willis  V.  Chownlng,  90  Tex.  617,  40  S.  W. 
395,  59  Am.   St  Rep.  842;  Railroad  Co.  v. 
Matula,   79   Tex.   677,   15  S.   W.   673.     The 
charge  was  such  error  as  requires  a  reversal 
of  this  Judgment 

The  Houston  &  Texas  Central  Railroad 
Company  requested  the  court  to  charge  the 
Jury  as  follows:  "You  are  instructed  that 
if  you  believe  from  the  evidence  that  the 
plaintiff,  W.  J.  Everett,  demanded  of  def»id- 
ant  the  Houston  &  Texas  Central  Railroad 
Company,  that  his  cattle  be  routed  by  way 
of  Lampasas,  or  by  way  of  McNeil  and 
Milano,  and  that  said  cattle  be  waybilled 
through  at  the  rate  of  $63.26  per  car,  and 
if  you  further  believe  from  the  evidence 
that  under  the  rules  and  regulations  of  safil 
defendant  and  of  the  connecting  carriers  in 
force  on  April  16,  1903,  such  cattle  could 
not  be  waybilled  through  by  either  of  said 
routes,  and  that  said  cattle  could  only  be 
waybilled  through  at  said  rate  by  said  de- 
fendant under  such  rules  and  regulations 
by  way  of  Brenham,  then  the  plaintiff  xan 
recover  no  damages,  if  any,  which  may  have 
been  suffered  by  said  cattle  on  account  ot 
their  transportation  by/Wajr^fjItenhain." 
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Cf  the  facts  grouped  In  the  cbarge  be  trae, 
tben  neither  of  the  railroad  companies  In 
this  case  could  be  liable  for  damages  caused 
by  carrying  tbe  cattle  by  way  of  Brenham, 
Instead  of  by  a  shorter  route;  and,  as  the 
«Tidence  was  sufficient  to  authorize  tbe  jury 
to  find  the  facta  stated  in  the  charge,  the 
-court  erred  in  not  submitting  the  issue. 

When  Eyerett  demanded  of  the  agent  of 
tbe  Central  Railroad  Company  a  through 
waybill  atad  contract  of  shipment  with  a 
fixed  rate  for  the  entire  trip,  the  agent  of 
that  company  could  not,  in  compliance  with 
the  demand,  ship  the  cattle  over  any  route 
other  than  that  for  which  he  had  authority 
from  the  connecting  lines  to  make  such  a 
«ontract.  The  condition  that  Everett  pla- 
ced upon  the  acceptance  of  tbe  cattle  of 
Siving  a  through  waybill  and  through  rate 
necessarily  designated  the  route  by  Breii- 
ham;  that  being  the  only  route  over  which 
such  rate  and  waybill  could  be  given.  We 
think  that  it  is  weU  settled  by  tbe  aatbori- 
ties,  although  there  is  some  conflict,  that 
In  the  absence  of  any  agreement  or  custom 
-or  course  of  dealing  from  which  authority 
could  be  implied,  the  initial  carrier  has  no 
power  to  make  any  contract  which  would 
bind  the  connecting  carrier.  If  the  con- 
necting carrier  be  so  situated  In  relation  to 
tbe  initial  line  that  the  law  requires  It  to 
receive  and  carry  such  freight,  then  such 
carrier  would  be  liable  If  It  should  refuse 
to  do  so,  and,  if  negligent,  would  be  liable 
-for  damages  under  the  law;  but  the  liability 
would, not  be  based  upon  the  unauthorized 
contract  made  by  the  initial  carrier.  G.  C. 
.&  S.  P.  By.  Co.  y.  Dwyer,  84  Tex.  194,  19 
S.  W.  470;  5  Am.  ft  Eng.  Bncy.  Law,  p. 
4.59;  Crossam  v.  N.  Y.  &  B.  Ry.  Co.,  14» 
Mass.  196.  21  N.  B.  867,  S  L.  R.  A.  766,  14 
Am.  St  Rep.  408. 

The  writ  of  error  was  granted  in  this  case 
because  the  demand  was  made  for  cars  to  go 
beyond  the  line  of  the  Houston  ft  Texas 
Central  Railroad  Company,  but  the  point 
was  made  on  the  allegations  of  the  petition, 
•which  are  materially  dlfTerent  from  the  writ- 
ten demand,  and,  as  the  case  must  be  re- 
manded for  another  trial  and  the  party  may 
eliminate  that  question  by  an  amendment 
to  the  pleadings,  we  find  it  unnecessary  to 
discuss  It  here. 

For  the  errors  stated,  the  Judgments  of 
the  district  court  and  Court  of  Civil  Appeals 
are  reversed,  and  the  cause  remanded. 


HOUSTON  ft  T.  C.  R.  CO.  et  al.  v.  SCOTT. 

(Supreme  Court  of  Texas.    Nov.  9,  1905.) 

1.  Cabriebs— Live  Stock— DAMAOKS—BtraDEN 
or  Paoojr— Instbvctions. 

Where,  In  an  action  against  several  con- 
necting carriers  for  damages  to  cattle  owing 
to  delay  in  transportation,  it  appeared  that 
there  was  no  delay  on  tbe  line  of  tbe  final  car- 
rier, and  that  nrhen  such  carrier  received  tbe 
cattle  they  were  not  In  the  same  condition  as 
-when    delivered    to   tbe    initial    carrier,   there 


was  no  ground  for  an  instruction  tbat.  if  the 
cattle  were  in  a  damaged  condition  wlien  de- 
livered to  the  final  carrier,  it  devolved  on 
him  to  show  that  the  damage  did  not  occur  on 
its  own  line,  and  that  it  could  not  acquit  it- 
self of  liability  by  simply  showing  that  a  part 
of  the  damage  occurred  on  the  line  of  a  pre- 
ceding carrier,  but  that  it  must  show  how  much 
damage,  if  any.  so  occurred. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  A.  K.  Scott  against  tbe  Houston 
ft  Texas  Central  Railroad  Company  and 
others.  The  Court  of  Civil  Appeals  affirmed 
a  judgment  in  favor  of  plaintitt  (86  S.  W.  18), 
and  defendants  bring  error.    Reversed. 

a  R.  Fisher,  3.  H.  Talllcbet  and  Bakra', 
Botts,  Parker  ft  Garwood,  for  plaintiffs  in 
error.  McLean  ft  Speara,  for  defendant  In 
error. 

BROWN,  J.  This  suit  was  instituted  In 
Llano  county  against  the  Houston  ft  Texas 
Central  Railroad  Company,  the  Gulf,  Colo- 
rado ft  Santa  F6  Railway  Company,  and  the 
Atchinson,  Topeka  &  Santa  F6  Railway 
Company,  to  recover  for  damages  charged  to 
have  been  sustained  by  tbe  plaintiff  in  tbe 
shipment  of  certain  cattle  from  Llano,  Tex., 
to  Fairfax,  Okl.  Ter.  For  tbe  purposes  of  this 
case  tbe  following  statement  of  the  evidence 
will  suffice:  A.  K.  Scott  desired  to  ship  a  lot 
of  cattle  from  Llano,  Tex.,  to  Fairfax,  Okl. 
Ter.,  and  about  the  10th  day  of  April,  1003, 
he  filed  bis  written  demand  for  cars  with  the 
agent  of  the  Houston  ft  Texas  Central  Rail- 
road (Company  at  Llano;  and,  on  tbe  17th  of 
tbat  month,  the  cars  having  l>een  furnished, 
Scott  loaded  his  cattle  for  shipment  and  en- 
tered into  a  contract  with  the  Houston  & 
Texas  Central  Railroad  Company,  by  its 
agent,  for  the  shipment  of  the  cattle  by  way 
of  Brenham,  there  to  be  delivered  to  tbe  Gulf, 
Colorado  ft  Santa  F6  Railway  Company,  and, 
at  tbie  latter  place,  he  entered  into  a  like  con- 
tract with  the  last-named  company  for  ship- 
ment of  the  cattle  from  brenham  to  Fairfax 
over  the  Gulf,  C^olorado  ft  Santa  F6  Railway 
Company  and  tbe  Atchison,  Topeka  ft  Santa 
F6  Railway  Company.  In  each  contract  the 
liability  of  the  carrier  was  limited  to  its  own 
line.  The  cattle  were  waybiUed  through  from 
Llano  by  Brenham  over  the  railroads  indica- 
ted to  Fairfax  at  a  through  rate  of  freight  of 
$63.25  per  car.  At  tbe  time  that  Scott  made 
the  demand  for  cars  he  stated  to  the  railroad 
agent  at  Llano  tbat  be  wished  to  ship  the 
cattle  by  way  of  Lampasas,  and  at  tbat  time 
he  was  Informed  by  tbe  agent  that  he  could 
not  ship  them  by  tbat  route  except  as  local 
freight,  that  be  could  not  give  blm  a  through 
waybill  nor  through  rate.  Scott  wanted  to 
go  by  Lampasas,  but  be  wished  a  through 
waybill  and  through  rate  of  freight  The 
cattle  were  loaded  and  left  Llano  on  tbe  17th 
of  April,  1903,  at  9:30  o'clock  p.  m.,  and  ar- 
rived at  Fairfax  on  the  20tb  of  April  at  4  p. 
m.,  being  out  about  66  hours.  The  trip  could 
have  been  made  by  ^r^narr(^ligence  by 
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Lampasas  lii  33  hours.  There  was  evidence 
of  delay  at  Cleburne  of  about  9  hours  In  the 
cars  and  at  other  points  for  shorter  periods. 
There  Is  no  evidence  of  the  usual  time  requir- 
ed to  make  the  trip  by  the  route  the  cattle 
were  sent  There  is  some  evidence  of  rough 
handling  of  the  cattle  on  the  way.  When 
the  cattle  left  Llano  they  were  in  good  con- 
dition, and  when  they  arrived  at  Falirfax 
they  were  In  bad  and  damaged  condition. 
The  son  of  Scott  and  some  of  his  employes  ac- 
companied the  cattle  from  Llano  to  Fairfax. 
The  petition  charged  that  by  sending  the 
cattle  by  Brenham  instead  of  by  Lampasas 
the  cattle  were  unreasonably  delayed.  At  the 
trial  the  court  charged  the  Jury  as  follows: 

"If  you  believe  from  the  evidence  that 
plaintiff's  cattle  were  in  a  good  condition 
when  they  were  received  by  the  initial  carrier, 
the  defendant  Houston  &  Texas  Central  Rail- 
way Company,  and  that  they  were  in  a  dam- 
aged condition  when  delivered  by  the  termi- 
nal carrier,  the  defendant  Atchison,  Topeka 
&  Santa  F6  Railway  Company,  and  that  said 
damaged  condition,  if  any,  resulted  from  the 
negligence  of  defendants,  and  was  the  direct 
and  proximate  result  thereof,  if  defendants 
were  guilty  of  any  negligence,  then  it  de- 
volved upon  said  terminal  carrier  to  show 
that  such  damage,  if  any,  did  not  occur  on  its 
own  line;  and  it  cannot  acquit  itself  of  lia- 
bility, If  any,  for  the  whole  damage,  if  any, 
by  simply  showing  that  a  part  of  It,  if  any, 
also  occurred  on  the  line  of  a  preceding 
carrier,  if  it  did,  but  must  show  how  much 
damage,  if  any,  so  occurred.  And  if  you  find 
from  the  evidence  that  said  terminal  carrier 
has  succeeded  in  showing  that  no  part  of  said 
damage,  if  any,  occurred  on  its  line,  or  that 
it  has  succeeded  in  showing  that  a  part  of 
such  damage.  If  any,  occurred  on  the  line 
of  a  preceding  carrier,  if  it  did,  and  how 
much  so  occurred,  if  It  did,  then  the  next 
preceding  carrier  would  have  the  burden 
of  acquitting  Itself  in  the  same  manner; 
and.  If  yott  find  from  the  evidence  that  it  suc- 
ceeded hi  doing  BO,  then  the  burden  would  rest 
upon  the  initial  carrier  to  show  that  it  was 
not  liable  for  any  damage  to  said  cattle. 
This  paragraph  is  to  be  taken  in  connection 
with  the  entire  charge."  The  jury  returned 
a  verdict  for  the  plaintiff  and  Judgment  was 
entered  in  accordance  therewitli,  which  the 
Court  of  Civil  Appeals  affirmed. 

The  petition  alleges  that  the  Honstrai  & 
Texas  Central  Railroad  Company  caused  un- 
reasonable delay  by  shipping  the  cattle  over 
a  route  greater  In  distance  by  200  miles  than 
that  over  which  the  plaintiff  demanded  that 
his  cdttle  should  be  sent,  and  the  witnesses 
for  the  plaintiff  testified  to  delay  at  Cleburne 
on  the  Gulf,  Colorado  &  Santa  F6  Railroad 
of  about  17  hours.  One  of  the  men  who  ac- 
companied the  shipment  through  to  Fairfax 
testified  that  he  did  not  remember  any  delay 
between  Cleburne  and  Fairfax;  no  witness 
testified  to  any  delay  on  the  Atchison,  Topeka 
&  Santa  F6  Ralhroad.    Notwithstanding  this 


evidoice  which  showed  that  the  last  carrier 
had  been  guilty  of  no  negligent  delay,  the 
charge  given  by  the  court  authorized  the 
jury  to  presume  that  the  last  carrier  had  caus- 
ed all  the  delay  that  occurred  on  the  entire 
trip,  and  thereby  had  produced  all  the  dam- 
age to  the  cattle  which  arose  from  delay. 
This  charge  set  presumption  above  evidence. 
Instead  of  authorizing  presumption  in  the 
absence  of  evidence,  and  was  calculated  to 
lead  the  jury  to  assess  against  the  Atchison, 
Topeka  &  Santa  V6  Ballway  Company  all 
damages  which  the  Jury  were  not  able  to 
attribute  definitely  to  the  negligence  of  either 
of  the  other  roads.  This  was  error,  for  which 
the  Judgment  must  iie  reversed. 

The  facts  of  this  case  very  clearly  distin- 
guishes it  from  the  case  of  Gulf,  Colorado  & 
Santa  F6  Railway  Company  v.  Edloff,  88  Tex. 
454,  34  S.  W.  414,  35  S.  W.  144.  In  that  case 
the  freight  carried  was  furniture,  and  the  last 
carrier  had  an  opportunity  of  Inspection  and 
could  well  determine  the  extent  of  the  dam- 
age before  receiving  it  By  proving  that  a 
certain  piece  of  furniture  was  broken  or  dam- 
aged at  the  time  it  was  received  the  company 
would  be  able  easily  to  show  what  the-  dam- 
ages amounted  to,  because  the  value  of  Ihe 
furniture  would  be  easily  ascertainable,  piece 
by  piece.  In  this  case  the  shipment  was  of 
cattle,  and  the  injury  resulted  from  the  bad 
condition  caused  largely  by  nnreasonable  de- 
lays in  the  course  of  transportation.  This 
delay  began  at  the  inception  of  the  trip  In  the 
fact  that  the  cattle  were  sent  out  of  the  way 
200  miles,  according  to  plaintiff's  claim,  there- 
fore when  at  Brenham  they  were  about  as  far 
from  Fairfax  as  when  they  left  Llano,  and 
the  time  consumed  in  reaching  Brenham 
caused  so  much  delay  in  reaching  the  destin- 
ation which,  co-operating  with  the  d^ay  that 
may  have  occurred  between  Brenham  and 
Fairfax  produced  the  injury.  It  wonld  he 
impossible  for  the  last  carria  to  show  to 
what  extent  the  cattle  were  Injured  by  the 
act  of  the  Houston  A  Texas  Central  Railroad 
Company,  or  what  damages  arose  from  de- 
lay on  the  Gulf,  Colorado  &  Santa  F6  Rail- 
road. The  question  is  an^logoos  to  that  of 
the  amount  to  be  awarded  for  mental  angnlsh 
in  personal  injuries,  and  the  only  thing  that 
can  be  done  to  ascertain  the  rights  of  the 
parties  in  such  a  case  is  to  submit  it  to  the 
good  judgment  of  a  jury  to  determine  as  best 
they  can  from  all  the  testimony  what  effect  the 
negligence  of  each  carrier  bad  in  producing 
the  bad  condition  the  cattle  were  in  when 
delivered.  In  the  nature  of  things  SBcb  fact 
Is  not  susceptible  of  definite  and  exact  ascer- 
tainment, and  the  rule  of  presumption  which 
would  charge  the  last  carrier  vrith  the  doty 
of  showing  the  extent  and  amount  of  injury 
arising  to  the  cattle  from  the  acts  of  the  first 
carrier  could  not  be  sustained  by  any  reason 
upon  which  the  rule  rests.  The  Atcbisoo. 
Topeka  &  Santa  F6  Railway  Company  bad 
not  the  opportunity  to  know  the  exact  condi- 
tion of  the  cattle  at  the  time  It  received  them. 
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and  to  determine  tben  wbat  effect  the  prevlons 
delay  had  upon  tbeir  value;  the  delay  neces- 
sar;  for  such  Investigation  would  have  caused 
greater  Injury.  The  evidence  clearly  shows 
that,  when  the  cattle  were  received  by  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, they  were  not  in  the  same  condition  as 
wben  delivered  to  the  Houston  &  Texas  Cen- 
tral Railroad  Company ;  therefore  the  basis  of 
the  presumption  does  not  exist.  The  charge 
was  not  applicable  to  the  facts  of  this  case. 
6  Am.  &  Eng.  Ency.  Law,  653. 

The  defendants  requested  the  trial  court  to 
give  this  charge,  which  was  refused:  "You 
are  instructed,  If  you  believe  from  the  evl* 
dence  that  the  plaintiff,  A.  K.  Scott,  demand- 
ed of  the  defendant  the  Houston  &  Texas 
Central  Railroad  Company  that  his  cattle 
be  waybllled  through  by  way  of  Lampasas 
at  the  through  rate  of  $63.25  per  car,  and  it 
yon  further  believe  that  under  the  tariffs 
and  reasonable  regulations  of  defendants, 
Houston  &  Texas  Central  Railroad  Company 
and  the  connecting  carriers,  in  force  on  April 
17,  1903,  such  through  billing,  and  througb 
rate  did  not  apply  by  the  Lampasas  route, 
then  the  plaintiff  cannot  recover  damages  for 
the  injuries,  if  any,  which  may  have  been 
suffered  by  said  cattle  on  account  of  their 
transportation  by  way  of  Brenham,  instead 
of  by  way  of  Lampasas."  This  presents  the 
same  issue  raised  by  the  charge  requested 
and  refused  in  the  case  of  Houston  &  Texas 
Central  Railroad  Company  v.  Everett  (de- 
cided by  this  court  at  this  term)  88  S.  W.  761. 
The  refusal  of  the  charge  was  error,  and  for 
reasons  and  authority  in  support  of  this  rul- 
ing we  refer  to  the  Everett  Case. 

The  judgments  of  the  district  court  and  the 
Conrt  of  Civil  Appeals  are  reversed,  and  this 
cause  la  remanded. 


NICHOLS  Y.  DIXON  et  al. 
(Supreme  Conrt  of  Texas.    Nov.  2,  1906.) 

1.  llCCHAino'S    LlEITS — RlOBTS  07  LlENOBS^ 
STATDTXS ^APFLICATIOn'. 

Uev.  St.  1895,  art  3310,  providing  that 
liens  for  labor  doue  or  materials  furnished  shall 
be  on  an  eoual  footing,  without  reference  to 
the  date  of  minK'the  account  or  lien,  and,  In 
case  of  a  sale,  the  proceeds  arising  therefrom, 
if  insufficient  to  discharge  all  the  liens  without 
reference  to  the  date  of  filing,  shall  be  paid 
pro  rata,  provided  such  acconnts  or  liens  shall 
nave  been  filed  and  suit  brought  as  provided  by 
lanr,  etc.,  applies  only  to  such  iiens  as  have 
been  filed  in  the  manner  provided  by  the 
mechanic's  lien  law. 

2.  SA.MX  — NoTios   TO   OwNXB  — Failubk   to 

SSBVB. 

Where  a  materialman  did  not  give  notice 
of  his  claim  of  lien  to  the  owner,  as  required 
by  Rev.  St  1895,  arts.  3296,  3308,  3310,  until 
after  the  owner  had  rightfully  paid  out  the 
larger  portion  of  the  amount  held  by  him  at 
the  time  he  received  notice  from  another  claim- 
ant, such  materialman  was  not  entitled  to  share 
equally  with  a  notifying  claimant. 
&  Samx— Dblat. 

Where  a  famisher  of  materials  gave  notice 
of  its  claim  and  fixed  its  lien  therefor  at  a 
time   when  the  owner   had  in  his   hands  an 


amonnt  more  than  sufficient  to  pay  it,  and  when 
no  other  claims  had  been  presented,  it  thereby 
secured  the  right  to  have  the  owner  withhold  that 
sum  from  the  contractor  for  its  benefit,  though 
the  clnimant  failed  to  give  notice  of  the  items 
of  Ita  bills  as  the  material  was  furnished. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  William  A.  Nichols  against  Wil- 
liam Dixon  and  others.  A  judgment  award- 
ing a  fund  in  the  hands  of  the  owner  of  a 
building,  due  to  a  contractor,  to  the  Texas 
Builders'  Supply  Company  in  preference  to 
plaintiff,  was  affirmed  by  the  Court  of  Civil 
Appeals  (86  S.  W.  1051),  and  plaintiff  brings 
error.    AJBrmed. 

Hardy  ft  Hardy,  for  plaintiff  in  error. 
Greer  ft  Minor,  Smith,  Crawford  ft  Sonfield. 
Oliver  J.  Todd,  B.  C.  Bowen,  and  I.  B. 
Bordages,  for  defendants  In  error. 

WILLIAMS,  J.  The  question  before  us 
concerns  the  proper  distribution  among  Nich- 
ols and  other  materialmen  of  a  small  sum 
of  money  in  the  hands  of  Dixon  as  the  bal- 
ance due  upon  a  contract  between  him  and 
one  Hawkins  for  the  construction  of  a  build- 
ing upon  the  homestead  of  Dixon  and  wife. 
We  have  concluded  that  the  appeal  was 
rightly  decided  in  the  Court  of  Civil  Appeals, 
and  shall  discuss  the  question  alone  upon 
which  the  writ  of  error  was  granted. 

The  contract  for  the  Improvement  between 
Dixon  and  Hawkins  was  concluded  January 
2, 1902,  and  was  duly  filed  for  record  January 
9,  1902;  the  stipulated  price  being  $3,800. 
After  tbe  completion  of  the  improvement 
tbere  remained  in  the  hands  of  Dixon,  subject 
to  the  claims  of  materialmen  entitled  to  claim 
interests  in  it,  the  sum  of  $513.90,  and  the 
proper  distribution  of  this  among  the  several 
claimants  Is  the  question  before  us.  The 
facts  upon  which  its  decision  depends  are  tbe 
following :  The  Texas  Builders'  Supply  Com- 
pany in  January,  February,  and  March,  1902, 
furnished  to  Hawkins,  to  be  used  in  tbe  build- 
ing, material,  the  balance  due  on  the  price  of 
which  amounts  to  $280.  On  March  21,  1902, 
that  company  gave  the  statutory  notice  of 
this  claim.  At  that  time  there  remained  un- 
paid of  the  contract  price  of  the  improve- 
ment $1,044.99.  Of  this  Dixon  properly  paid 
out  prior  to  5  o'clock  p.  m.  April  30,  1902, 
the  sum  of  $531.09,  leaving  on  band  only 
$513.90.  The  Texas  Bnildera'  Supply  Com- 
pany, after  giving  tbe  notice  just  stated, 
sold  other  material  to  Hawkins  of  the  value 
of  $121,  but  gave  no  notice  thereof  to  Dixon, 
and  on  May  10,  1902,  filed  its  claim  of  lien 
for  the  whole  amount  due  from  Hawkins, 
$401.  Nichols,  the  plaintiff  in  error,  sold  to 
the  contractor,  Hawkins,  at  the  following 
several  dates,  material  used  in  tbe  house 
of  values  stated,  viz:  February  12,  1902, 
$693;  March  2,  1902,  $70.81;  and  April  3. 
1902,  $70.  He  gave  no  statutory  notice  to 
Dixon  of  the  sales  to  Hawkins  until  6  o'clock 
p.  m.  of  April  30,  1902,  when  be  filed  his  claim 
In  accordance  witb  the  statute  to  flxiji^ 
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lien.  B.  E.  Wortbam  did  work  upon  the 
building  of  the  value  of  |G5,  but  gave  no  no- 
tice to  Dixon  of  his  claim  until  May  16th, 
and  did  not  file  his  lien  until  May  31,  1002. 
The  district  court  held  that  out  of  the  sum 
remaining  in  Dixon's  hands  the  claim  of  the 
Texas  Supply  Company  for  $280,  of  which 
notice  was  regularly  given  to  Dixon  March 
21st,  should  be  paid  in  full,  and  that  the  bal- 
ance of  the  fund  should  be  applied  ratably 
to  the  other  claim  of  that  company,  of  which 
no  notice  had  been  given,  and  those  of  Nichols 
and  Wortham.  Nichols  alone  appealed,  and, 
upon  the  judgment  l>elng  afiSnned  by  the 
CJourt  of  Civil  Appeals,  prosecuted  this  writ 
of  error. 

As  Nichols  Is  the  only  person  complaining 
of  the  judgment  below,  the  only  question  for 
decision  Is  whether  or  not  all  that  be  was 
entitled  to  claim  was  allowed  him.  He  claims, 
among  other  things,  that  under  article  3310. 
Rev.  St  1895,  bis  claim  stood  upon  an  equal 
footing  with  the  others,  and  that  the  priority 
given  by  the  judgment  to  the  claim  of  the 
Texas  Builders'  Supply  Company  is  wrong. 
The  article  referred  to  is  as  follows:  "The 
liens  for  work  and  labor  done  or  material 
furnished,  as  provided  In  this  chapter,  shall 
be  upon  an  equal  footing,  without  reference 
to  date  of  filing  the  account  or  lien,  and  in 
all  cases  when  a  sale  shall  be  ordered  and  the 
property  sold,  which  may  be  described  in  any 
account  or  lien,  the  proceeds  arising  from 
such  sale,  if  not  sufficient  to  discharge  all 
the  liens  against  the  same,  without  refer- 
ence to  the  date  of  filing  the  account  or 
lien,  shall  be  paid  pro  rata  on  the  respective 
Hens;  provided,  such  accounts  or  liens  shall 
have  been  filed  and  suit  brought  as  provided 
by  this  law:  Provided  that  nothing  in  this 
law  shall  be  so  construed  as  In  any  manner 
afCectlng  the  contract  between  said  owner 
and  original  contractor  as  to  the  amount, 
manner  or  time  of  payment  of  said  contract 
price."  Ekiuality  is  here  given  only  to  such 
liens  as  have  been  filed  "as  provided  by  this 
law,"  and  Nichols  can  only  secure  it  by  show- 
ing that  he  has  done  that  which  the  statute 
required.  By  article  3296  it  Is  provided  that 
a  person,  who  may  furnish  material  to  a 
contractor,  by  giving  written  notice  to  the 
owner  of  each  and  every  item  furnished, 
and  by  showing  how  much  there  la  due  and 
unpaid  on  each  bill  of  material  furnished, 
at  any  time  within  90  days  after  the  Indebt- 
edness shall  have  accrued,  may  fix  and  secure 
the  Hen.  by  filing  in  the  office  of  county  clerk 
an  Itemized  account  of  bis  or  their  claim, 
etc.  Article  3298  prescribes  a  form  of  af- 
fidavit to  be  substantially  followed  in  filing 
the  lien,  in  the  latter  part  of  which  the 
statement  is  required  that  the  claimant  "has 
given  to  the  owner,  etc.,  notice  in  writing 
of  each  item  of  said  account  as  required 
in  article  3296  as  the  same  was  furnished" 
to  the  contractor.  The  arrangement  of  the 
different  clauses  In  article  3296  might  leave 
some  doubt  whether  the  90  days  provision 
applied  to  the  notice  or  to  the  filing  of  the 


claim  with  the  county  clerk,  or  to  both; 
but  article  3298  makes  it  plain  that  tbe 
time  limitation  refers  to  the  filing  and  that 
the  notice  is  to  be  given  as  the  material 
Is  furnished.  In  one  of  the  provisos  of  arti- 
cle 3308  is  also  found  the  requirement,  with 
reference  to  material  furnished  for  the  im- 
provement of  a  homestead,  that  "a  copy  of 
each  bill  of  lumber  furnished  to  the  con- 
tractor or  builder,  as  the  same  is  furnished, 
shall  be  delivered  to  the  owner  of  said 
homestead."  A  somewhat  different  rule  is 
prescribed  by  article  3306  to  govern  a  dif- 
ferent class  of  persons  from  that  to  wbicb 
Nichols  belongs.  It  thus  appears  that,  in 
order  for  such  a  claimant  as  Nichols  to  have 
filed  his  lien,  "as  provided  by  this  law," 
be  must  have  given  the  notice  prescribed 
by  arUcles  3296,  3298,  and  3308,  and  in  filing 
his  claim,  must  have  made  affidavit  to  the 
giving  of  such  notice,  and  It  follows  that, 
if  he  has  omitted  to  do  this,  he  is  excluded 
by  the  first  proviso  in  article  3310  from  the 
equality  declared  by  the  first  part  of  that 
article.  The  -reason  for  this  is  apparent 
If  all  furnishers  of  material,  as  It  Is  fur- 
nished, give  the  prescribed  notice  to  the 
owner  of  tbe  property,  and  then  file  their 
liens  in  the  prescribed  time,  they  have  done 
all  the  statute  requlrea  and  have  been  equally 
diligent  in  their  efforts  to  secure  payment 
out  of  the  price  to  be  paid  for  the  improve- 
ment and  hence  are  put  upon  an  equality 
in  the  distribution.  But  as  the  owner  may, 
so  long  as  he  receives  no  such  notices,  pay 
money  to  the  contractor,  and  cannot  under 
the  provisions  of  articles  3206,  3908,  and 
3310,  be  made  liable  for  sums  thus  paid, 
the  fund  out  of  which  such  dalma  are  to 
be  secured  may  be  diminished  through  the 
fault  of  those  who  delay  giving  the  notice: 
and  when,  from  such  a  cause,  there  is  left 
in  the  hands  of  tbe  owner  a  sum  Insuf- 
ficient to  pay  all  unpaid  claims,  It  would 
be  unjust  for  those  from  whose  lack  of 
diligence  the  diminution  occurred  to  partici- 
pate equally  with  those  who  gave  the  notice 
In  time  to  secure  their  claims.  That  this 
was  not  Intended  is  apparent  from  the  first 
proviso  in  article  3310,  and  it  follows  that 
equality  is  not  given  by  that  article. 

But  the  Texas  Builders'  Supply  Company 
did  not  comply  strictly  with  the  statute,  In 
that  It  did  not  give  notice  of  the  items  of 
its  bills  as  the  material  was  fumlshed,  and 
It  may  be  said  that  it  is  in  no  better  posi- 
tlon  than  the  plaintiff  In  error.  We  think 
this  may  be  met  by  tbe  decisions  of  Uils 
court  as  to  the  purpose  of  the  notice^  The 
notice  is  required  In  order  that  the  owner 
may  withhold  from  the  contractor  moneys 
that  should  be  paid  to  those  furnishing  hinj 
with  material.  This  purpose  is  met  if  notice 
is  given  while  the  owner  still  has  enough 
of  the  contract  price  to  pay  the  claim,  and 
when  neither  be  nor  any  one  else  Interested 
has  been  prejudiced  by  the  delay,  provided, 
of  course,  the  ^e^jfa^U5l{3^  claimant  1» 
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erentually  asserted  as  the  law  permits. 
Johnson  t.  Amarlllo  Imp.  Ca,  88  Tex.  512, 
31  S.  W.  603.  Under  this  principle  the  Texas 
Builders'  Supply  Company,  by  giving  notice 
of  its  claim  for  $280  and  fixing  its  lien  at 
a  time  when  Dixon  had  in  his  bands  largely 
more  than  enough  to  pay  It,  and  when  no 
other  claims  had  been  presented,  secured 
the  right  to  have  the  owner  withhold  that 
Bum  from  the  contractor.  If  Dixon  had 
then  paid  this  claim,  he  would  hare  been 
completely  protected  by  article  3308,  and  no 
one  could  have  complained.  The  question 
whether  or  not,  since  M  was  not  paid,  but 
the  amount  remains  in  his  bands,  U  others 
subsequently  furuishlng  material  had  com- 
plied strictly  with  the  law,  they  could  have 
secured  the  right  under  article  3310  to  equal 
participation  is  not  before  ns,  and  we  ex- 
press no  opinion  on  It.  Nichols  does  not 
occupy  such  a  position.  By  far  the  largest 
part  of  his  claim  had  already  accrued,  and 
he  gave  no  notice  of  either  that  or  of  the 
part  subsequently  accruing  and  in  conse- 
quence of  his  neglect  the  owner  afterwards 
rightly  paid  out  the  larger  portion  of  the 
amount  held  by  him  at  the  time  he  received 
notice  from  the  other  claimant 

An  equal  distribution  of  the  fund  on  hand 
would  either  require  the  Texas  Builders'  Sup- 
ply Company  to  lose  a  part  of  that  which 
It  thus  by  its  diligence  held  in  the  bands 
of  Dixon  to  pay  Its  own  claim  by  yielding 
It  to  another,  who  by  his  failure  to  comply 
with  the  statute  has  allowed  other  sums 
to  pass  beyond  his  reach,  or  else  require 
Dixon,  in  order  to  make  the  company  whole, 
to  pay  back  a  part  of  the  money  paid  out 
by  bim  when  he  had  received  no  notice  of 
other  claims,  and  when  he  had  reserved 
more  than  enough  to  pay  the  claim  of  which 
be  bad  notice.  The  latter  result  is  plainly 
forbidden  by  the  statute,  and  the  first  would 
be  obviously  unjust  and  unauthorized  by  law. 
The  equality  provision  of  the  statute  applies, 
as  we  have  seen,  only  between  those  lienors 
who  have  complied  with  the  statute  and 
stand  upon  the  same  plane  as  to  diligence. 

The  plaintur  in  error  has  no  Just  cause 
to  complain  of  the  judgments. 

Afilrmed. 


MISSOURI,  K.  &  T.  RY.  CO.   OP  TEXAS 
V.   ELLIOTT  &   DIAL  et  al. 
(Supreme  Court  of  Texas.    Nov.  9,  1905.) 

Cabbiebs  —  Irtxrstati:  Tbanspobtation  — • 
Statutes— Applicatiqr. 

Acts  1899,  p.  214,  c.  125,  Is  entitled  "An 
act  to  prescribe  the  parties  to  and  venue  of 
suits  against  railroad  corporations  *  *  * 
over  whose  •  •  •  lines,  or  parts  thereof, 
any  freight  •  •  •  has  been  carried";  and 
section  1  provides  that  whenever  any  freight 
has  been  transported  over  two  or  more  railroads 
operating  within  the  state  and  having  an  agent 
in  the  state,  etc.,  suit  for  damage  arising  out 
of  snch  transportation  may  be  brought  against 
one  or  all  of  snch  railroad  corporations  in  any 
c-oonty  in  which  either  of  the  roads  extend  or 
is  operated,  provided  that,  if  damages  are  re- 


covered against  more  than  one  carrier  not  part- 
ners in  the  shipment,  they  shall  be  apportion- 
ed, etc.  Held,  that  such  act  did  not  affect  the 
validity  of  a  contract  limiting  a  carrier's  lia- 
bility with  reference  to  an  interstate  shipment 
to  its  own  line,  nor  affect  the  rights  of  the  p&i- 
ties  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers.  {{  817,  818.] 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  Elliott  &  Dial  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiffs.  De- 
fendant appealed.  On  certified  questions 
from  the  Court  of  Civil  Appeals. 

T.  S.  Miller,  B.  M.  McMaban,  and  Perkins, 
Craddock  &  Wall,  for  appellant  Rodes  A 
Berzett  and  Wynne  &  Blanks,  for  appellee. 

BROWN,  J.  This  is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  The  statement 
and  questions  are  as  follows: 

"The  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas  owns  and  operates  a  rail- 
road from  Emory  to  Denison,  In  Texas.  Its 
road  extends  a  short  distance  beyond  Denison 
to  Bed  River,  but  does  not  go  beyond  the  lim- 
its of  the  state.  The  Missouri,  Kansas  ft  Tex- 
as Railway  Company  operates  a  railroad  from 
Denison,  Tex.,  to  St  Louis,  Mo.,  using  the 
track  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  between  Denison  and 
Red  River.  Elliott  ft  Dial  shipped  three 
car  loads  of  cattle  from  Emory,  Tex.,  to  St 
Louis,  Mo.,  over  the  two  lines  of  road  re- 
ferred to,  and  thereafter  brought  suit  against 
the  Missouri,  Kansas  ft  Texas  Railway  Com- 
pany of  Texas  for  damages  alleged  to  have 
been  caused  by  delays  and  rough  and  negli- 
gent handling  while  the  property  was  in 
transit  In  its  answer  the  defendant  alleged 
that  the  shipment  was  made  under  a  written 
contract  by  the  terms  of  which  Its  liability 
was  limited  to  its  own  line.  By  supplemental 
petition  the  plaintiffs  alleged  that  the  con- 
tract referred  to  was  without  consideration 
and  void,  and  that  the  shipment  was  made 
under  an  oral  contract  for  through  transpor- 
tation. Verdict  and  Judgment  were  rendered 
for  the  plaintiffs,  and  the  defendant  has 
appealed. 

"The  testimony  tended  to  show  that  most  of 
the  misconduct  complained  of  by  the  plain- 
tiffs occurred  after  the  shipment  had  passed 
out  of  the  defendant's  possession,  and  while 
it  was  in  the  possession  and  on  the  line  of 
the  connecting  carrier,  the  Missouri.  Kansas 
ft  Texas  Railway  Company.  Whether  or  not 
the  shipment  was  made  under  an  oral  or 
written  contract  was,  under  the  testimony, 
an  issue  which  should  have  been  submitted  to 
the  Jury.  The  defendant  put  in  evidence  the 
written  contract  signed  by  the  plaintiffs,  in 
which  It  was  stipulated  that  the  defendant 
undertook  to  transport  the  shipment  only  to 
Denison,  and  there  deliver  It  to  the  con- 
necting ctiirlet,  and  limiting  the  defendant'a 
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liability  to  Injuries  Inflicted  while  the  prop- 
erty was  in  Its  custody.  The  trial  court  held, 
and  Instructed  the  jury,  that  if  the  connecting 
carrier,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  owned  or  operated  any  part  of 
its  line  in  Texas,  and  had  an  agent  in  Texas, 
the  defendant,  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  would  be  liable 
for  injuries  to  the  property  caused  by  the  neg- 
ligence of  the  connecting  carrier,  in  addition 
to  such  as  were  caused  by  the  negligence  of 
the  defendant  The  charge  referred  to  is  as- 
signed as  error,  and  we  think  the  assignment 
must  be  sustained,  unless,  as  contended  by 
counsel  for  appellees,  it  was  authorized  by 
chapter  125,  p.  214,  Acts  1899,  which  provides 
that  when  property  has  been  transported  oyer 
two  or  more  railroads  operating  any  part  of 
their  roads  in  this  state,  suit  for  loss  or  dam- 
age thereto  may  be  brought  against  any  one 
or  all  of  such  railroad  corporations  in  any 
comity  in  which  either  of  such  railroads 
extends  or  is  operated.  In  support  of  their 
contention,  counsel  for  appellees  have  cited 
Railway  Co.  t.  Jones,  62  S.  W.  1075,  2  Tex. 
Gt  Rep.  613,  decided  by  the  Dallas  Court  of 
Civil  Appeals.  There  are  expressions  in  the 
opinion  in  that  case  tending  to  support  ap- 
pellees' contention;  but  that  was  a  domestic 
shipment,  and,  as  reported,  it  does  not  ap- 
pear that  a  written  contract  was  introduced 
in  evidence  limiting  the  liability  of  either  of 
the  carriers  to  its  own  line.  In  Railway  Com- 
pany V.  Lynch,  97  Tex.  26,  75  S.  W.  486,  the 
statute  referred  to  Is  discussed  In  a  manner 
tending  to  indicate  a  different  view  from  the 
one  expressed  in  the  Jones  Case.  This  case 
differs  from  the  Lynch  Case,  in  that  the  writ- 
ten contract  provided  for  a  through  shipment, 
with  a  stipulation  limiting  the  obligation  and 
liability  of  the  defendant  to  its  own  line. 

"With  the  foregoing  statement  and  explana- 
tion, the  following  question  is  certified  for 
decision:  Did  the  trial  court  commit  error 
in  giving  the  charge  complained  of?  In  oth- 
er words,  if  there  is  a  su£9cient  considera- 
tion to  support  the  written  contract,  and  it 
is  otherwise  valid,  does  the  statute  referred 
to  have  the  effect  of  nullifying  a  stipulation 
limiting  the  liability  of  a  carrier  in  an  In- 
terstate shipment  to  Injuries  caused  by  such 
carrier?  And,  If  such  was  the  intention  of 
the  Legislature,  had  that  body  the  power  to 
enact  such  a  law?" 

We  answer  the  question  certified  that  the 
trial  court  erred  In  the  charge  given  to  the 
jury.  We  copy  the  caption  and  the  first 
section  of  the  act  referred  to  in  the  question: 

"An   act   to   prescribe  the  parties   to   and 
venue  of  suits  against  railroad  corpora- 
tions and  assignees,  trustees  and  receivers 
operating  any  railway  over  whose  trans- 
portation   lines,    or    parts    thereof,    any 
freight,  baggage,  or  other  property  has 
been  carried  during  transportation. 
"Section   1.  That  whenever   any   freight, 
baggage  or  other  property  has  been  trans- 
ported over  two  or  more  railroads  operating 


any  part  of  their  roads  In  this  state,  and 
having  an  agent  in  this  state  or  operated  by 
any  assignee,  trustee  or  receiver  of  any  sucli 
railways,  suit  for  loss  or  damage  thereto  or 
other  cause  of  action  connected  therewith,  or 
arising  out  of  such  transportation  or  contract 
in  relation  thereto,  may  be  brought  against 
any  one  or  all  of  such  railroad  corporations, 
assignees,  trustees  or  receiver  operating  any 
of  such  railways  in  any  county  m  which  either 
of  such  railroads  extend  or  i>  operated: 
Provided,  however,  tiiat  if  damages  be  re- 
covered against  more  than  one  carrier  not 
partners  In  the  shlplnent  or  contract  tfaey 
shall  be  apportioned  between  the  defendants 
by  the  verdict  of  the  jury  and  the  judgment 
of  the  court,  or  by  the  judgment  alone,  should 
no  jury  be  demanded,  provided,  this  act  sball 
not  change  venue  in  any  case  now  pending." 

Laws  26th  Leg.  p.  214,  c.  125. 

The  main  purpose  of  the  Legislature  In 
enacting  that  law  was  to  fix  the  venue  of 
suits  against  railroad  companies  which  were 
engaged  in  operating  any  part  of  their  roads 
in  the  state,  and  liad  agents  in  the  state,  and 
also  to  authorize  the  shipper  to  join  In  one 
action  all  railroads  which  had  participated  in 
the  transportation  of  the  freight,  whether  as 
partners,  joint  contractors,  or  under  a  con- 
tract or  separate^  contracts,  limiting  the 
liability  of  each  to  its  own  line.  It  is  ap- 
parent from  the  language  of  the  act  that  it 
was  not  intended  in  any  way  to  affect  the 
rights  of  the  parties  under  the  contract  made 
between  them,  but,  in  one  action,  to  enforce 
such  contract  according  to  its  terms  against 
all  of  the  participants  In  the  transportation  of 
the  freight  Excepting  all  such  defendants  as 
were  partners,  either  In  the  contract  or  in  the 
shipment,  from  the  operation  of  the  proviso, 
shows  that  the  apportionment  of  the  damages 
was  to  be  made  only  between  defendants  who 
are  separately  liable  to  the  plaintiff.  Indeed, 
if  all  the  defendants  were  jointly  liable,  ap- 
portionment would  not  be  Improper,  because 
in  such  case  the  plaintiff  would  be  entitled  to 
recover  the  whole  sum  against  each. 


BAINET  V.  RED  RIVER,  T.  ft  &  RT. 
CO.  et  al. 

(Supreme  Court  of  Texas.    Nov.  9,  191&) 

1.  Railboads— NuiSAKCB— Lboisiativx  Av- 

THORIZATION. 

The  Legislature  may  legalise  a  naiau>« 
committed  by  a  railroad,  provided  the  damages 
be  fully  compensated  by  the  payment  of  mooer- 

2.  Samk— Machine  Shops. 

Const,  art  1,  {  17,  provides  that  no  per- 
son's property  shall  be  taken,  damaged,  or  de- 
stroyed for,  or  applied  to,  a  public  use,  witliout 
adequate  compensation  being  made.  Rev.  St 
1895,  art  4445,  auttiorises  a  rsllioad  which  U 
unable  to  agree  with  the  owner  for  the  purcbase 
of  real  estate  for  its  depots,  machine  aiM  repair 
shops,  or  right  of  way,  to  condemn  such  real  («■ 
tate.  Article  4424  provides  that  a  railroad 
shall  have  the  right  to  cause  the  anrvey  for  its 
proposed  route  to  be  made  in  such  maimer  ai 
may  be  neoessarz  to  the  selection  of  the  most  ad- 
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Tantaseoua  route.  Beld,  that  whOe  a  railroad  ia 
empowered  absolately  to  select  each  right  of 
way  aa  it  deems  most  adyantageous  to  its  enter- 
prise, yet,  in  selecting  land  for  its  machine  and 
repair  shops,  it  cannot  act  arbitrarily  and  with- 
out reference  to  damage  to  property  in  the 
▼icinity  or  to  the  discomfort  of  persons  there 
residing. 

Brror  to  Gonrt  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  S.  D.  Ralney  against  the  Red 
River,  Texas  &  Southern  Railway  Company 
and  others.  There  was  a  Judgment  of  the 
Court  of  Civil  Appeals  (80  S.  W.  95)  affirming 
a  Judgment  of  dismissal,  and  plaintiff  brings 
error.    Reversed. 

Boss  &  McLean,  for  plaintiff  In  error. 
West,  Chapman  &  West  and  Theodore  Mack, 
for  defendants  In  error. 

QAINES,  O.  J.    In  their  opinion,  the  Court 
of  Civil  Appeals  have  made  a  very  full  state- 
ment of  this  case,  which  we  adopt  and  copy: 
"Appellant  instituted  suit  to  enjoin  and  re- 
strain the  appellees,  railway  companies,  from 
maintaining  and  operating  their  terminal  and 
switch  yards,  roundhouse,  engine  house,  ma- 
chine shops,  water  tank,  and  coal  bins,  and 
from  using  their  tracks  for  switching  trains 
and  cars,  distributing  cars,  making  up  trains, 
coaling,  watering,  and  firing  steam  engines 
and    locomotives,    and    from    repairing    and 
storing  engines  In  said  roundhouse  and  en- 
gine bouse,  within  certain  defined  territory  In 
close  proximity  to  bis  residence.    He  alleged: 
That  the  lot,  upon  which  was  situated  his 
residence,    was    highly    and   well    improved, 
having    thereon    a    commodious    two-story 
dwelling  house,  a  stable,  shade  trees,  shrub- 
bery,  fruit  trees,   vines,   and  flowers,   with 
the    appurtenances,  and    that   In   the    said 
dwelling  house,  with  the  appurtenances,  the 
said  plaintiff  and  his  family  dwelt.    That 
said   lot  and  dwelling  house,  with  the  ap- 
purtenances, are  now  and  have  been  for  a 
long  time,  to  wit,  17  years,  occupied  and  used 
by  bim  and  his  family.    That  said  lot  and 
dwelling    house,    but    for    the    grievances, 
wrongs,   and   injuries   complained   of,   were 
suitable  for  a  home  for  himself  and  family, 
and  would  be  of  the  reasonable  value  of  not 
less    than  |15,000,   and  that,   prior   to   the 
grievances  and  acts  of  annoyance  complained 
of,  said  lot  and  dwelling  house,  with  the  ap- 
purtenances, were  comfortable  and  conven- 
ient as  a  residence  and  home  for  himself  and 
fatally,  and  were  by  them  used  and  enjoyed, 
unmolested  and  free  from  annoyances.    That 
tbe   defendants  have  built,  constructed,  and 
placed,  and  are  now  maintaining  and  using 
contlnnously,  a  number  of  railroad  tracks, 
to    wit,  more  than   five  in   number,   north, 
northeast,  and  northwest  of  and  near  the 
Bald  lot  and  dwelling  house.    That  said  rail- 
way tracks  are  placed  within  300  feet  of  said 
lot    and    dwelling  house.    That   defendants 
have  constructed  and  erected,  and  are  now 
maintaining  and  using  continuously,  near  and 
within  300  feet  of  said   lot  and   dwelling 
80S.W. 


house,  a  large  water  tank  for  supplying  water 
for  their  engines.  That  defendants  have 
constructed  and  built,  and  are  now  maintain- 
ing and  using  continuously,  near  and  within 
300  feet  of  said  lot  and  dwelling  house,  large 
coal  bins,  together  with  derricks  for  supply- 
ing coal  for  their  engines.  That  defend: 
ants  have  constructed  and  built  and  erected, 
and  are  now  maintaining  and  using  continu- 
ously, near  and  within  300  feet  of  plalntUTs 
said  lot  and  dwelling  house,  a  large  round- 
house and  engine  house  for  storing  their  en- 
gines, and  that  defendants  have  erected  and 
built,  and  are  now  maintaining  and  using 
continuously,  near  and  wltbta  300  feet  of 
said  lot  and  residence,  large  railroad  ma- 
chine and  repair  shops.  That  the  said  de- 
fendants have  placed  and  used,  and  are  now 
maintaining  and  using  continuously,  near 
and  within  300  feet  of  plaintiff's  said  lot  and 
dwelling  house,  their  terminal  and  switch 
yards.  That  the  said  railroad  tracks,  water 
tanks,  coal  bins,  derricks,  rotmdhouse,  ma- 
chine and  repair  shops,  and  terminal  and 
switch  yards  are  upon  and  cover  certain 
territory,  tbe  metes  and  bounds  of  which  are 
fully  set  forth.  That  In  maintaining  and 
using  the  said  machine  and  repair  shops  the 
defendants  continuously  make  loud  and  deaf- 
ening noises,  which  Interrupt  and  disturb 
plaintiff  in  the  use  and  enjoyment  of  bis 
said  home.  That,  In  permitting  cars  laden 
with  live  stock  to  stand  on  said  tracks,  stench- 
es, noises,  smoke,  steam,  and  dirt  are  caused, 
which  annoy  and  Injure  plaintiff  In  the  use 
and  enjoyment  of  his  said  lot  and  residence. 
Ttiat  a  large  number  of  locomotives  and 
steam  engines  are  habitually  boused  and 
their  fires  made  in  said  engine  house,  and 
are  coaled,  watered,  repaired,  and  otherwise 
used  on  said  tracks  and  In  said  repair  shops. 
That  defendants,  and  each  of  them,  in  water- 
ing, coaling,  firing,  switching,  operating,  and 
otherwise  using  the  locomotives  and  steam 
engines,  and  distributing  cars,  making  up 
trains,  and  steam  engines  cause  constantly 
and  continuously  loud  and  deafening  noises, 
by  ringing  tbe  engine  bells,  blowing  engine 
whistles,  blowing  off  steam,  and  propelling 
engloes  and  cars.  That  said  steam  engines, 
locomotives,  and  cars  emit  clouds  of  smoke, 
dust,  cinders,  sparks,  noxious  vapors,  and 
steam  from  tbe  engines,  with  great  force  and 
noise.  Jarring  and  shocking  plaintiff's  said 
dwelling  house.  That  tbe  sparks,  cinders, 
soot,  smoke,  and  noxious  vapors  from  said 
engines  have  been,  and  are  still,  continu- 
ously blown  and  thrown  In  and  upon  plain- 
tiff's said  premises,  and  against,  and  into 
his  said  dwelling  house  and  stable,  on  his  fur- 
niture, furnishings,  and  clothing.  That  the 
stenches,  smoke,  dirt,  noise,  Jars,  and  shocks, 
caused  as  aforesaid,  are  so  great  that  plain- 
tiff and  his  family  are  continuously  Incom- 
moded, Inconvenienced,  annoyed,  and  har- 
assed In  the  possession,  use,  occupation,  and 
enjoyment  of  said  dwelling  house,  with  tbe 
appurtenances.    That   the   nolse,^  Jars,   and 
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shocks  are  such  that  a  conversation  cannot 
be  carried  on  in  plaintiff's  said  premises,  and 
that  he  and  bis  family  cannot  sleep  at  night 
without  constantly  and  continuously  being 
awakened,  annoyed,  harassed,  and  shodced. 
That  the  disagreeable  and  offensive  odors 
from  cars '  laden  with  live  stock  added  to 
the  smoke,  noise,  cinders,  and  sparks  render 
lilalntlff'a  said  property,  not  only  uncom- 
fortable and  disagreeable,  but  entirely  un- 
desirable as  a  home  and  residence.  That 
on  account  of  these  things,  he  has  been  forced 
to  abandon  a  portion  of  his  dwelling  house, 
and  tbat  if  defendants,  or  either  of  them,  are 
permitted  to  continue  the  use  of  said  tracks, 
grounds,  and  yards  In  the  manner  shown, 
his  property  will  have  to  be  abandoned  and 
will  be  lost  That  the  place  described  is  in 
a  densely  populated  part  of  the  city  of  Ft 
Worth,  and  a  great  many  citizens,  to  wit, 
more  than  60,  are  annoyed  and  inconven- 
ienced in  like  manner  as  plaintiff.  No  Judg- 
ment for  damages  was  asked,  but  an  injunc- 
tion alone  sought  as  before  shown.  The  de- 
fendants pleaded  'ttiat  they  had  legally  ac- 
quired the  ground  upon  which  were  situated 
their  terminals  in  the  city  of  Ft  Worth; 
that  they  operated  their  roads  with  all  mod- 
em appliances,  with  due  regard  to  the  ac- 
commodation and  service  of  the  general  pub- 
lic, both  as  to  freight  and  passenger  traffic; 
that  they  owned  in  fee  simple  their  right  of 
way,  sidings,  switches,  etc.,  and  that  their 
water  tanks,  roundhouses,  etc.,  were  all  nec- 
essary in  the  maintenance  and  operation  of 
the  said  railroads,  and  in  the  transaction  of 
their  business  along  and  over  their  line  of 
road,  as  constructed  and  maintained  in  the 
corporate  limits  in  the  city  of  Ft.  Worth; 
that  they  had  fully  complied  with  all  the 
laws  of  the  state  and  the  ordinances  of 
the  city. 

"A  single  Issue  was  submitted  to  the 
Jury  in  the  following  charge:  'If  you  find 
and  believe  from  the  evidence  that  the  de- 
fendants are  maintaining  and  operating  a 
switchyard  and  roundhouse,  and  are  water^ 
ing,  coaling,  and  firing  their  engines  at  their 
watering  tanks  and  coal  bins  within  the 
territory  described  in  plaintiff's  petition,  and 
that  the  operation  and  maintenance  of  said 
switchyard  and  roundhouse,  and  such  waters 
iBg,  coaling,  and  operating  their  engines, 
causes  loud  noises  to  be  made,  and  creates 
smoke,  dust,  and  cinders,  and  you  further 
believe  from  the  evidence  that  this  causes 
hurt,  inconvenience,  or  damage  to  plaintiff's 
property — that  is,  if  you  believe  that  by 
reason  thereof,  plaintiffs  property  is  render- 
ed less  valuable  for  the  purposes  for  which 
It  is  adapted  and  used,  and  materially  inter- 
feres with  the  comfortable  enjoyment  there- 
of by  the  plaintiff  and  his  family — and  you 
further  believe  that  said  damage  and  incon- 
venience is  such  as  is  not  suffered  by  the 
community  at  large,  then  it  will  be  your 
duty  to  return  a  verdict  for  the  plaintiff.' 
The  jury  returned  a  general  verdict  In  favor 


of  the  plaintiff,  whereupon  he  moved  the 
court  in  writing  to  enter  Judgment  lu  bis 
favor  according  to  the  prayer  of  his  petition. 
This  the  court  declined  to  do,  or  to  enter 
any  Judgment  whatever  in  his  favor,  bat 
entered  a  decree  dismissing  the  bill.  Muc-Ii 
evidence  was  introduced  upon  the  trial  go- 
ing to  support  the  verdict  of  the  Jury  upon 
the  issue  submitted.  It  was  agreed  between 
the  parties  that  appellees  had  acquired  real 
estate  occupied  by  them  by  condemnation 
or  purchase,  and  further  that  the  railroad 
yards  are  constructed  as  they  should  t>e; 
that  the  switchyards  are  operated  as  they 
should  be,  and  with  as  little  noise  as  they 
can  be,  and  that  there  is  no  way  tbat  these 
yards  could  be  constructed  at  that  place 
other  than  they  are  constructed  which  would 
lessen  the  annoyance  to  anybody;  and  that 
appellees'  road  is  kept  in  good  repair,  and 
that  their  engines  and  rolling  stock  are  kept 
in  good  repair,  and  tbat  they  use  the  very 
best  class  of  coal  to  be  had.  In  short,  it 
is  undisputed  that  appellees  were  guilty  of 
no  negligence  in  the  manner  of  maintain- 
ing and  operating  their  various  terminal 
facilities.  But  the  sole  complaint  is  that, 
being  maintained  as  they  are  at  this  particu- 
lar place,  they  constitute  a  nuisance  as  to 
appellant  which  he  is  entitled  to  abate  as 
such." 

It  18  clear  that  if  the  acts  charged  against 
the  defendant  had  been  committed  by  an 
individual,  or  by  a  corporation  in  pursuit 
of  a  private  business,  they  would  have 
created  a  nuisance,  which  was  subject  to 
be  enjoined.  But  a  railroad  company*  Is 
organized  for  the  performance  of  duties 
to  the  public,  as  well  as  for  private  emolu- 
ment ;  and  when  such  is  the  case,  the  Ijegis- 
lature  may  legalize  the  nuisance,  provided 
always  the  damages  be  fully  compensated 
by  the  payment  of  money.  The  question 
then  is,  does  our  law  give  a  railroad  cols' 
pany  the  power  to  select  arbitrarily  the  lo- 
cation of  Its  machine  and  repair  shops,  and 
necessary  structures  of  a  like  character, 
without  reference  to  the  damage  to  prop- 
erty in  its  vicinity,  or  to  the  discomfort  of 
persons  there  residing?  Section  17  of  article 
1  of  our  Constitution  provides:  "Mo  per- 
son's property  shall  be  taken,  damaged  or 
destroyed  for  or  applied  to  public  use  with- 
out adequate  compensation  being  made,  un- 
less by  the  consent  of  such  person;  and. 
when  taken,  except  for  the  use  of  the  state. 
such  compensation  shall  be  first  made  or 
secured  by  a  deposit  of  money,"  etc.  Article 
4445  of  tbe  Revised  Statutes  of  1893  also 
provides  that:  "If  any  railroad  corporation 
shall  at  any  time  be  unable  to  agree  with 
the  owner  for  the  purchase  of  any  real  es- 
tate or  the  material  thereon  required  for  the 
purposes  of  its  incorporation  or  the  trans- 
action of  its  business,  for  its  depots,  station 
buildings,  machine  and  repair  shops,  or  for 
the  right  of  way,  or  any  other  lawful  pur- 
pose  connected   with  or^^ecessair  to   the 
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building,  operating  or  running  Its  road,  such 
corporation  may  acquire  such  property  in 
tbe  manner  provided  in  tbis  chapter."  Tbe 
manner  provided  In  the  chapter  la  by  con- 
demnation. 

That  a  railroad  company  should  have  the 
right  to  designate  its  right  of  way  and  to 
condemn  property  therefor,  as  well  as  to 
damage  other  property  not  talcen,  wonid 
seem  almost  a  necessity.  Article  4424  uf 
the  Revised  Statntes  reads  as  follows: 
"Every  railroad  corporation  shall  have  the 
right  to  cause  snch  examination  and  survey 
for  its  proposed  railway  to  he  made  as  may 
be  necessary  to  the  selection  of  the  most  ad- 
vantageous route,  and  for  such  purpose 
may  enter  upon  the  lands  or  waters  of  any 
person  or  corporation,  but  subject  to  re- 
sponsibility for  all  damage  that  may  be 
occasioned  thereby."  We  think  It  a  reason- 
able implication  from  this  provision,  that 
it  Mras  contemplated  that  the  company  was 
empowered  absolutely  to  select  such  right 
of  way  it  should  deem  "most  advantageous" 
to  Its  enterprise.  We  are  of  the  opinion. 
however,  that  the  case  of  machine  and  re- 
pair shops,  and  the  like  stand  upon  a  difFer- 
enf  footing.  From  the  statute  first  quoted 
above,  it  is  seen  that  they  have  the  express 
power  to  condemn  land  for  such  structures; 
and  of  necessity  they  must  make  the  selec- 
tion of  the  location.  Bat,  in  our  opinion, 
it  does  not  follow,  that  the  Legislature  in- 
tended to  empower  them  to  act  arbitrarily 
and  without  regard  to  any  injury  that  might 
be  Inflicted  upon  others.  In  reference  to 
"machine  and  repair  shops,"  there  is  no 
express  provision,  as  In  case  of  tbe  right  of 
way,  that  they  make  the  selection  for  such 
purposes  of  "the  most  advantageous"  loca- 
tioD.  The  proposition  that,  before  it  can 
be  held  that  tbe  Legislature  Intended  to 
legalize  a  nuisance,  It  must  appear  that  the 
statute  either  pointed  out  the  place  at  which 
tbe  objectionable  structures  and  works  were 
to  be  built  and  operated  or  left  to  the  cor- 
poration the  power  to  make  arbitrarily  the 
f^lection.  Is  Illustrated  ^y  two  leading  cases 
from  the  House  of  Lords,  which  are  sharp- 
ly in  contrast  upon  tbe  question.  In  the 
case  of  Metropolitan  Asylum  District  Mana- 
gers V.  Hill  and  Others,  6  App.  Cas.  193, 
it  appears  that  an  act  of  Parliament  author- 
ized the  establishment  of  asylums  for  the 
care  of  sick  and  Infirm  and  poor  and  created 
corporations  for  the  purpose,  empowering 
tbem  to  purchase  lands  and  erect  buildings 
for  carrying  out  the  objects  of  the  act,  and 
that  the  Metropolitan  Asylum  District  Mana- 
gers, having  been  created  a  corporation  un- 
der the  act.  purchased  land  and  erected  a 
hospital  for  smallpox  and  other  infectious 
diseases,  which  were  found  to  be  a  nuisance 
to  the  complainants,  who  were  property 
holders  in  the  vicinity  of  the  hospital  so 
e<3tabllshed.  It  was  held  that,  although  the 
act  authorized  the  establishment  of  the 
hospital,  it  did  not  empower  the  corpora- 


tloo  to  create  a  nuisance,  to  the  detriment 
of  neighlioring  proprietors.  The '  case  of 
London,  Brighton  &  South  Coast  Railway 
Company  v.  Truman  and  Others,  11  App. 
Cas.  45,  was  an  action  to  enjoin  the  defend- 
ant railway  company  from  maintaining  a 
cattle  dock  and  yard  In  connection  with  its 
business  as  a  carrier  of  cattle.  Tbe  corpora- 
tion was  created  in  1837  by  private  act.  In 
the  section  or  sections  of  the  act  which, 
defined  the  right  of  way,  no  mention  was 
made  of  the  use  of  the  land  to  be  condemned 
or  purchased  for  the  purpose  for  cattle  pens. 
But  section  82  of  the  act  contained  this 
provision:  "It  shall  be  lawful  for  the  said 
company,  and  they  are  hereby  empowered 
to  contract  with  any  person  or  corporation 
(who  shall  be  willing  to  sell  the  same)  for 
the  purchase  of  any  lands,  not  exceeding. 
In  the  whole,  fifty  statute  acres,  In  addition 
to  the  lands  hereinbefore  authorized  to  be 
taken,  in  such  places  as  shall  be  deemed 
eligible,  for  the  purpose  of  making  and  pro- 
viding additional  stations,  yards,  wharfs, 
waiting,  loading  and  unloading  places,  ware- 
houses, and  other  buildings  and  conven- 
iences, for  receiving,  depositing,  loading,  or 
keeping  any  cattle  or  any  goods,  articles, 
matters,  or  things,  conveyed  or  intended  to 
be  conveyed  upon  the  said  railway,  or  for 
making  convenient  roads  or  ways  thereto, 
or  for  any  other  purposes  whatsoever  con- 
nected with  the  undertaking  by  this  act  au- 
thorized, which  the  said  company  shall  Judge 
requisite."  The  court  held  that  the  company 
by  virtue  of  the  act,  had  the  right  to  es- 
tablish its  cattle  depots  at  such  places  as 
it  might  select,  provided  they  were  carefully 
established  and  operated ;  and  that  persons 
damaged  thereby  must  hear  the  loss.  The 
words,  "in  such  places  as  may  be  deemed 
eligible,"  clearly  show  that  the  company  was 
given  the  absolute  right  of  selection,  and 
therefore  the  right  to  create  a  nuisance.  In 
so  far  as  the  cattle  depots  were  a  necessary 
nuisance,  in  such  places  as  might  be  deemed 
most  eligible.  This  it  seems  to  us  is  the 
main  feature  which  distinguishes  the  case 
from  that  of  Metropolitan  Asylum  District 
Managers  v.  Hill.  In  that  case,  the  corpora- 
tions were  given  the  right  to  establish  hospi- 
tals, but  were  not  given  the  absolute  right 
to  <^oose  their  location ;  In  the  case  of  Rail- 
way Company  v.  Truman,  the  company  was 
expressly  authorized  to  buy  land  for  cattle 
depots  and  to  make  their  own  selection  of 
the  places  at  which  they  were  to  l>e  estab- 
lished, without  reference  to  the  rights  of 
neighboring  proprietors. 

Tbe  present  case,  in  our  opinion,  falls 
within  the  rule  followed  in  that  of  Metropoli- 
tan Asylum  District  Managers  v.  Hill.  In 
his  opinion  in  the  Truman  Case,  Lord  Black- 
bum  says :  "It  is  clear  that  the  burden  lies 
on  those  who  seek  to  establish  that  the  Legis- 
lature intended  to  take  away  the  private 
rights  of  individuals,  to  show  that  by  express 
words,  or  by  necessary  implication,  such  an 
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intention  appean."  Railroads  can  only  be 
chartered  In  this  state  under  the  general 
laws.  As  we  have  seen,  onr  statute  g:iyea 
them  the  power  to  acquire  land  for  "machine 
and  repair  shops."  It  is  necessarily  Implied, 
that  they  may  establish  and  operate  snch 
shops.  Since  in  the  nature  of  things,  a  gen- 
eral law  for  the  incorporation  of  railroad 
companies  conid  not  point  ont  the  partlcn- 
lar  spots  npon  which  the  shops  were  to  be 
located.  It  follows  that  they  most  have  au- 
thority to  choose  the  locations.  But  it  does 
not  follow  that  It  was  the  intention  of  the 
Legislature  to  empower  them  to  make  the 
selection  arbitrarily;  that  Is  to  say,  without 
reference  to  the  rights  of  persons  who 
might  own  property  in  close  proximity  to 
snch  locations.  Did  the  Legislature  Intend 
to  authorize  a  railroad  running  in  the  city  of 
Austin  to  establish  and  operate  structures 
of  the  character  in  question,  so  near  to  the 
capltol  as  to  render  it  unfit  for  the  purposes 
for  which  it  was  constructed?  The  same 
question  may  be  asked  as  to  the  courthouse 
of  the  county  or  the  public  school  buildings 
and  churches  of  the  dty.  We  should  be  loath 
to  answer  this  question  In  the  affirmattve. 
Yet  if  the  statute  empowers  a  railroad  com- 
pany to  establish  its  shops  In  such  proximity. 
to  a  private  dwelling  as  to  depreciate  Its 
value  and  to  bring  great  discomfort  upon  the 
occupants,  no  sufficient  reason  suggests  it- 
self to  our  minds  why  the  same  might  not 
be  done  as  to  the  Capitol,  the  courthouse,  and 
other  public  structures.  In  the  leading  and 
often  cited  case  of  Baltimore  &  Potomac  Rail- 
way Ck)mpany  v.  Fifth  Baptist  Church,  108 
U.  8.  317,  2  Sup.  Ct  719,  27  L.  Ed.  739,  a 
recovery  of  damages  by  the  church  against 
the  railroad  company  was  sustained  for  the 
maintenance  of  its  shops  in  close  proximity 
to  the  church,  and  the  shops,  as  operated, 
were  declared  to  be  a  nuisance.  In  course  of 
the  opinion,  It  is  said  that  it  was  subject  to 
be  enjoined,  though  the  question  of  an  injunc- 
tion was  not  involved  in  the  case.  The 
court  there  conceded  all  the  rights  of  the 
company  growing  out  of  statutory  authority 
which  can  be  claimed  for  the  defendant  com- 
pany In  the  present  case.  We  are  aware 
that  there  is  a  conflict  of  authority  upon  the 
question.  Among  the  recent  cases  In  sup- 
port of  our  opinion  may  be  cited  Ridge  v. 
Penn.  Railroad  Company,  58  N.  J.  Eq.  176, 
43  Atl.  275,  Terminal  Company  v.  Jacobs,  109 
Tenn.  741,  72  S.  W.  954,  61  I*  R.  A.  188, 
and  Willis  v.  Bridge  Company,  104  Ky.  190, 
46  S.  W.  488.  In  Doian  v.  Railway  Company, 
118  Wis.  362,  95  N.  W.  385,  and  Austin  v. 
Terminal  Railway  Company,  108  Oa.  686, 
34  S.  E.  852,  47  li.  R.  A.  755,  the  contrary 
doctrine  is  held,  the  latter  by  a  divided  court 

For  the  reasons  given  we  are  of  the  opin- 
ion, that  the  Judgment  ought  to  be  reversed 
and  the  cause  remanded. 

Since  the  case  is  to  go  back  for  a  new  trial, 
we  think  it  not  Improper  to  suggest  that,  be- 
cause a  nuisance  of  the  character  of  that  in 


question  is  not  legalised  by  the  statute,  It 
does  not  follow  that  It  can,  in  every  case,  be 
enjoined.  The  Constitution  gives  the  in- 
jured party  an  absolute  right  to  pecnnlary 
compensation.  Machine  and  repair  shops  are 
necessary  to  the  operation  of  any  extended 
line  of  railroad,  and  they  can  hardly  be  con- 
structed and  operated  without  creating  a 
nuisance  or  becoming  a  nuisance  in  the 
course  of  subsequent  events.  So  that,  in  any 
case,  when  the  company  is  enabled  to  show  a 
reasonable  necessily  for  the  location  at  the 
particular  point,  or  that  no  other  eligible 
place  can  be  found  where  a  similar  Injury 
would  not  be  Inflicted  upon  another  person 
or  persons,  an  Injunction  should  be  denied, 
and  the  party  remitted  to  his  action  for  dam- 
ages. So  if  the  Injury  be  small  and  capable 
of  being  estimated  in  money,  and  a  money 
payment  is  an  adequate  compensation  and 
the  Injunction  would  operate  oppressively  to 
the  defendant,  then  it  may  be  that  It  would 
be  proper  to  refuse  to  enjoin.  See  remarks 
of  Lord  Justice  A.  L.  Smith,  In  Shelfer  v. 
Electric  Light  Company  [1895]  1  Chan.  321- 
823.  However,  we  would  not  be  understood 
as  laying  down  any  fixed  rules  npon  this 
point,  but  as  merely  throwing  out  some  sug- 
gestions, which  may  be  useful  in  the  final 
determination  of  the  rights  of  the  parties. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 


ANDRUS  T.  DAVIS. 

(Supreme  Court  of  Texas.    Nov.  13,  1905.) 

Public  Lands — School  IiAimB — Saui  —  Resi- 

OENCE — FOBFEITURK. 

Laws  1901,  p.  294,  a  125,  J  8,  providing 
for  the  Bale  and  lease  of  public  lands,  declarej^ 
that,  if  any  purchaser  shall  fail  to  reside  on 
and  improve  the  land  purchased  by  him,  he 
shall  forfeit  the  land  and  all  payments  made 
thereon,  and  the  same  shall  be  subject  to  re- 
sale without  any  action  on  the  part  of  the  Com- 
missioner of  the  General  Land  Office.  HeU. 
that  where  plaintiff  parchased  four  sections  of 
school  land  under  a  statute  requirine  three 
years'  residence  thereon,  but  during  the  time 
left  the  land  for  eight  months,  during  which  she 
attended  school,  only  ^turning  to  the  land  on 
one  occasion  for  a  period  of  one  or  two  days, 
she  thereby  forfeited  the  land  so  purchased. 
though  on  her  final  return  from  Kfaool  shr 
again  took  up  her  residence  on  the  home  section. 

Certificate  of  Dissent  from  Court  of  Civil 
Appeals  of  Second  Supreme  Judicial  Dis- 
trict 

Trespass  to  try  title  by  Bessie  Ajidms 
against  Hannah  J.  Davis.  A  Judgment  was 
entered  in  favor  of  defendant  from  which 
plaintiff  appealed.  On  certificate  of  dissent 
from  the  Court  of  Civil  Appeals. 

The  following  is  the  opinion  of  the  coort 
below  (Speer,  J.): 

"Appellant  institnted  this  suit  In  trespasi 
to  try  title  to  recover  from  appdlee  four 
sections  of  school  land  situated  in  Dawsoo 
county.  Upon  a  trial  before  the  district 
Judge,  Judgment  was  entered  for  the  defend- 
ant in  the  action.  C^r\r-in\o 

Digitized  by  VjVjOy  IC 


Tex.) 


ANDBUS  T.  DAVia 


773 


"Tbe  lands  In  controreny  were  originally 
awarded  to  appellant,  and  the  regularity  of 
this  award  la  In  nowise  called  In  question. 
She  continued  to  reside  upon  these  lands, 
as  tbe  law  requires,  until  about  the  16th 
day  of  September,  1903,  at  which  time  she 
left  them  for  the  purpose  of  attending  the 
State  Normal  School  at  Denton,  Tex.  On 
the  22d  day  of  December,  1903,  sbe  return- 
ed to  the  land  and  remained  there  one  or 
two  days,  and  again  went  to  the  State  Nor- 
mal, where  she  remained  as  a  student  in 
that  Institution  until  tbe  23d  day  of  May, 
1904.  On  her  final  return  from  the  State 
Normal  she  again  took  up  ber  residence  on 
the  home  section,  and  resided  there  to  the 
time  of  tbe  trial  of  this  case.  Upon  affi- 
davits attacking  ber  occupancy  of  the  land, 
the  Land  Commissioner  of  tbe  state  forfeited 
the  sale  to  ber  on  June  20,  1904.  Upon  these 
facts  the  trial  court  found  that  Miss  And- 
ms'  absence  from  tbe  land  from  September 
16.  1903,  to  May  26,  1904,  returning  only 
once  for  not  exceeding  two  days,  was  a  fail- 
ure upon  her  part  to  reside  upon  tbe  land 
as  contemplated  by  the  law,  and  such  failure 
forfeited  Xte  lands  to  the  state,  and  placed 
the  same  again  upon  the  market  for  sale. 
'We  are  of  the  opinion  that  this  conclusion  is 
correct 

"In  section  8  of  tbe  act  of  1901  (liaws 
1901,  p.  294,  c.  125),  relative  to  tbe  sale  and 
lease  of  public  lands.  It  Is  provided:  'If 
any  purchaser  shall  fail  to  reside  upon  and 
improve  in  good  faith  the  land  purchased 
by  blm  as  required  by  law,  be  shall  forfeit 
said  land  and  all  payments  made  thereon  to 
the  state  to  tbe  same  extent  as  for  nonpay- 
ment of  interest,  and  such  land  shall  be 
again  upon  tbe  market  as  if  no  such  sale 
and  forfeiture  had  occurred,  and  all  for- 
feitures for  nonoccupancy  shall  have  the 
elTeet  of  placing  the  land  upon  tbe  market 
without  any  action  whatever  on  the  part  of 
tbe  commissioner  of  the  General  l^nd  Of- 
fice.' This  we  take  to  mean  that  the  char- 
acter of  settlement  and  occupancy  required 
of  a  purchaser  in  the  first  place,  vis.,  an 
actual  residence  or  occupancy,  rather  than  a 
-virtual  or  constructive  one,  must  be  contln- 
aous  for  tbe  prescribed  term  of  three  years. 
Tbe  decisions  defining  residence,  within  the 
meaning  of  the  venue  statutes,  and  those 
defining  abandonment,  when  homestead 
rights  are  called  in  question,  can  have  little 
or  no  bearing  whatever  uiwn  the  issue  to 
be  determined  here.  The  question  is  simply 
one  of  whether  or  not  appellant's  absence 
from  tbe  land,  while  attending  school  in  a 
distant  county  for  tbe  time  shown,  was  a 
failure  to  reside  upon  the  land  purchased 
by  ber  as  required  by  law.  We  think  it 
-was.  While  it  cannot  be  denied  that  one 
may  actually  reside  upon  land  and  yet  be 
occasionally  temporarily  absent  therefrom, 
yet.  taking  into  consideration  the  length 
of  tbe  absence,  its  purpose,  and  the  neces- 
sary residence  at  a  place  other  than  on  the 


lands  in  controversy.  It  cannot  be  held  that 
appellant  was  actually  residing  during  this 
time  upon  the  lands  purchased  from  tbe 
state.  If  an  absence  at  school  for  eight 
months  may  be  allowed,  we  see  no  reason 
why  a  similar  absence  for  three  years  should 
not  also  be  allowed.  In  this  latter  case, 
then,  we  would  have  the  anomaly  of  an  ac- 
tual settler  making  proof  of  three  years 
actual  occupancy  of  his  land,  when  in  truth 
he  had  been  absent  therefrom  and  actually 
residing  In  another  place  during  the  whole 
time.  This,  we  think,  would  be  entirely  to 
defeat  the  policy  of  the  law  which  clearly 
contemplates  the  actual  occupancy  of  public 
land  sold  to  settlers  thereon.  If  the  forfeiture 
in  such  case  be  technically  for  abandonment^ 
abandonment  In  such  connection  is  not  to  be 
tested  by  tbe  rules  defining  that  term  gener- 
ally, but  by  the  sense  In  which  It  was  Intend' 
ed  to  be  used  as  gathered  from  tbe  context 
of  the  act  We  find  the  ground  of  forfeiture 
there  stated  to  be  a  failure  to  reside  upon 
the  land.  In  other  words,  it  is  not  a  ques- 
tion of  intention  wholly,  but  one  of  actual 
residence.  Mann  v.  Greer  (Tex.  Civ.  App.) 
77  S.  W.  84. 
"The  Judgment  is  affirmed." 

CONNER.  C.  J.,  filed  a  dissenting  opinion 
below,  as  follows: 

"I  have  been  unable  to  concur  -with  the 
conclusion  reached  by  the  majority.  In 
addition  to  tbe  facts  stated  by  them,  I  desire 
to  add  that  the  undisputed  evidence  shows 
that  Bessie  Andrus  duly  applied  for  the 
land  in  controversy  as  an  actual  settler  on 
October  9,  1892.  From  this  date  she  con- 
tinued to  reside  upon  the  land  as  stated 
by  tbe  majority  until  September  16,  1903, 
when  sbe  left  for  Denton,  as  Is  also  stated 
by  the  majority.  Sbe  bad  built  on  her 
home  section  a  house,  bad  canvased  and 
papered  It  had  therein  bed,  cot,  clothes, 
provisions)  pictures,  stove,  and  all  things 
necessary  for  ber  to  live  therein;  and  it  is  as 
certain  as  evidence  can  make  it  that  she  had 
no  purpose  of  abandoning  the  land  as  her 
home  when  she  left  it  for  Denton.  On  the 
contrary,  ber  unmistakable  Intent  was  to  ac- 
quire knowledge,  and  that  her  contemplated 
absence  should  be  temporary  only,  having, 
full  purpose  to  return  to  her  house  and  laud 
as  her  home.  She  never  entertained  any 
other  purpose,  and  I  cannot  think  tbe  ab- 
sence shown  with  such  purpose  other  than  a 
temporary  one,  or  that  It  constitutes  a  fail- 
ure "to  reside  upon  and  in  good  faith  im- 
prove the  land  purchased,"  within  the  mean- 
ing of  the  law  invoked  as  supporting  the 
forfeiture  declared  in  this  case.  No  decision 
precisely  in  point  has  been  found  in  the 
hurried  examination  that  I  have  been  en- 
abled to  make,  but  It  is  a  familiar  principle 
of  tbe  law  that  forfeitures  are  to  be  strictly 
construed.  A  reference  to  lexicons  and  de- 
cisions win  show  that  the  terms  'occupancy.' 
'possession,'  and  'residence'  are  often  used  in 
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a  synonymic  sense,  and  I  bave  failed  to 
find  a  single  case  where  a  homestead  right 
or  residence,  or  an  acquired  possession  of 
land,  has  been  h^d  to  have  been  lost  be- 
cause of  a  temporary  absence  of  any  kind. 
A  few  illustrations  may  not  be  amiss,  thus: 
The  term  "occupied  as  a  residence,"  as 
used  in  a  statute  exempting  homesteads 
60  occupied  from  seizure  and  sale  on  Judicial 
process,  means  tliat  the  premises  sball  be 
the  home  of  the  party  claiming  a  homestead 
right  therein,  and  this  Implies  a  permanent 
occupation;  and  hence  mere  temporary  ab- 
sence by  the  householder  and  his  family, 
without  acquiring  another  home,  does  not 
constitute  an  .abandonment  of  the  right' 
Potts  V.  Davenport,  TO  111.  465.  'A  house 
used  as  a  place  of  residence  by  a  man  and  his 
family  is  an  occupied  dwelling  house,  within 
the  meaning  of  Pen.  Code,  {  188,  though 
every  member  of  the  family  may  be  tempo- 
rarily absent  at  a  time  when  the  house  is 
maliciously  and  willfully  burned.'  Meeks 
V.  State  (Ga.)  27  S.  B.  BTO.  'The  word 
"occupy"  is  defined  by  the  Century  Diction- 
ary as  "to  take  possession  of;  seize;  take 
up;  employ;  to  take  possession  of  and  re- 
tain or  keep;  enter  upon  the  possession 
and  use  of;  bold  and  use;  especially  to  take 
possession  of  a  place  as  a  place  of  residence, 
or.  In  warfare,  a  town  or  country,  and  to  be- 
come established  in  it;  to  be  in  possession  or 
occupation;  hold  possession;  be  an  occupant; 
have  possession  and  use." '  Lyons  v.  Andry 
(La.)  81  South.  38,  58  L.  R.  A.  724,  87  Am. 
St  Rep.  299.  '  "To  occupy"  means  "to  hold 
In  possession;  to  hold  or  keep  for  use,  as  tc 
occupy  an  apartment." '  Missionary  Soc. 
of  M.  B.  Church  v.  Dallas  City,  107  U.  S. 
836,  2  Sup.  Ct  672,  27  L.  Ed.  545,  citing 
Webst.  Diet  'The  term  "occupy,"  as  used 
in  the  homestead  statutes,  does  not  require 
continuous  actual  possession.  What  is  the 
meaning  of  "occupy"  or  "continuing  to  oc- 
cupy," within  the  meaning  of  tlie  Legisla- 
ture? In  common  parlance,  and  In  reference 
to  housekeeping,  w^e  at  once  attach  tie 
Idea  of  actual  residence,  dwelling,  abiding 
on;  the  place  of  bed,  board,  and  washing — 
three  act  of  constant  recurrence  to  supply 
the  necessaries  of  life  and  renew  the  phys- 
ical man.  This  is  the  second  sense  given 
It  by  Webster,  but  it  is  used  also  in  the  sense 
of  possession  generally;  and  Webster  also 
uses  the  word  "possess"  in  the  same  variety 
of  senses,  In  the  main,  as  is  given  to  "occu- 
py" or  "occupancy."  Turn  to  Bouv.  Law 
Diet  240,  "Occupancy,"  336,  "Possess,"  and 
we  find  the  words  used  and  understood  in 
the  same  great  variety  of  senses.  If  a  man 
go  abroad,  anlmo  revertendi,  and  reside  for 
temporary  purposes  of  trade  or  business, 
he  will  not  lose  his  domicile,  and  yet  we 
know  that  the  party's  domicile  follows  his 
actual  residence.  So  it  is  with  foreign 
ministers  and  diplomatic  agents.  In  con- 
templation of  law,  they  continue  to  occupy 
their  mansions  or  dwellings  in  their  own 


country,  though  actually  resident  abroad 
for  years.  A  person  may  have  a  constrnctive 
possession  or  occupancy,  and  he  may  have 
a  possessio  pedis  by  tenants  or  actual  in- 
closures,  and,  in  contemplation  and  irlthin 
the  meaning  of  the  law,  he  may  have  actual 
liwssession,  actual  occupation,  without  resi- 
dence.' Tumllnson  v.  Swinney,  22  Ark.  400, 
76  Am.  Dec.  432.  So  in  Texas  long  absence 
from  the  homestead  is  but  a  circumstance 
tending  to  show  abandonment  It  Is  not 
conclusive.  Sanders  v.  Sheron,  66  Tex.  057, 
2  S.  W.  804;  McMillan  v.  Warner,  88  Tex. 
411.  In  the  case  of  Henderson  r.  Ford,  46 
Tex.  628,  it  was  held  that  the  homestead 
right  of  one  Bohanan  had  not  been  lost  mere- 
ly because  of  Bohanan's  temporary  absence 
for  several  years  while  serving  as  a  Con- 
federate soldier;  the  court  saying:  'Un- 
questionably It  cannot  be  held  that  the  mere 
fact  of  one's  absence  from  his  home.  In  the 
discharge  of  public  duty  as  a  soldier,  will 
operate  as  an  abandonment  or  forfeiture 
of  his  homestead  rights.'  In  Aultman  &  Co. 
V.  Allen,  12  Tex.  Civ.  App.  227,  33  S.  W. 
6TO,  in  which  writ  of  error  was  refused.  It 
was  held  that  the  temporary  absence  of  Al- 
len and  wife  from  their  homestead  about 
three  years  for  the  purpose  of  educating  their 
children  did  not  operate  aa  a  forfeiture  of 
the  homestead  right 

"It  seems  diflBcult  to  ascribe  a  more  strin- 
gent meaning  to  the  terms  'continued  occupan- 
cy' than  the  words  'actual  settlement'  a^ 
used  in  our  school  laud  law,  and  it  has  been 
many  times  held  that  a  mere  temporary  ab- 
sence will  not  deprive  a  purchaser  of  the 
character  of  an  actual  settler.  Tbns,  In 
the  leading  .case  of  Borchers  v.  Mead  (Tex. 
Civ.  App.)  43  S.  W.  300,  the  evidence,  which 
is  quoted  in  the  opinion,  showed  tliat  Mead 
made  but  inconsiderable  and  primitive  prep- 
aration for  actual,  continuous  occupancy,  re- 
mained on  the  land  one  night,  whereupon  he 
left  for  Clarendon,  a  number  of  miles  dis- 
tant and  made  his  application  to  purchase, 
thereafter  continuing  his  business  of  break- 
ing horses  at  and  near  Clarendon.  After  his 
application  he  returned  to  the  land  an  indefi- 
nite number  of  times,  and  testified  tliat  he 
had  'never  been  on  the  land  more  than  a  i»T 
and  night  at  any  one  time.'  It  was  never- 
theless finally  held  that  the  evidence  sus- 
tained his  contention  of  actual  settlement. 
To  the  same  effect  on  this  question  is  the 
case  of  Taylor  v.  Lewis  (Tex.  Civ.  App.)  S-"' 
S.  W.  1011.  Other  like  cases  might  be  citeJ. 
bat  I  think  these  sufBcient  to  illustrate  tliv 
thought  The  Legislature  itself  on  several 
occasions  has  indicated  a  solicitude  on  ttx* 
subject — ^has  specially  provided  that  certain 
absences  that  might  otherwise  be  constrno"! 
as  constituting  an  abandonment  should  n-^' 
be  ground  for  forfeiture  because  of  nor 
occupancy.  For  instance,  in  the  act  of  ISO." 
(Laws  1895,  p.  65  c.  47,  S  9),  it  was  provldi"-! 
in  substance  that  a  purchaser  of  school  land, 
who  had  Improved  it  as  a  home,  and  irbo  b*  1 
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been  forced  to  abandon  It  because  of  drouth, 
inlgbt,  )n  the  manner  pointed  out,  at  any 
time  within  six  months  after  the  act  took 
effect  reOccnpy  the  land  without  hazard  of 
forfeiture,  and  without  such  absence  being 
deducted  from  the  three  years'  occupancy  re- 
quired by  law.  The  same  act  (section  11) 
provided  that  all  necessary  and  temporary 
absence  of  not  more  than  six  months  in  any 
one  year  for  the  purpose  of  earning  money 
with  which  to  pay  for  the  land,  or  for  the  pur- 
pose of  schooling  children,  should  not  work 
a  forfeiture.  The  act  of  1901  (section  8) 
provides  that  the  land  of  a  purchaser  forced 
to  yield  possession  by  proper  Judicial  pro- 
cess, or  temporarily  because  of  a  well-ground- 
ed fear  of  death  or  serious  bodily  injury, 
shall  not  be  subject  to  the  forfeiture  declared 
by  the  act 

"The  foregoing  Texas  decisions  and  stat- 
utes are  cited  as  merely  showing  the  trend 
of  Judicial  and  legislative  mind.    Therefrom 
I  do  not  think  it  Is  to  be  said  that  a  tempo- 
rary absence  for  causes  other  than  those  men- 
tioned in  the  legislative  acts  requires  Judi- 
cial   declaration   of   forfeiture.    No   one,    I 
imagine,  will  so  construe  our  law  on  the 
subject  as  to  prevent  mere  temporary  ab- 
sence, necessitated  by  bodily  Injuries,  sick- 
ness, the  purchase  of  material  for  improve- 
ment or  for  the  necessaries  of  life.    Such  a 
construction  would  be  unreasonable.     If  the 
principle  of  a  temporary  absence  for  causes 
not  named  by  statute  be  admitted  at  all,  as 
it  surely  must  be,  then  it  seems  to  me  that 
the  question  in  all  cases  is  merely  whether 
the  absence  in  a  given  case  is  purely  tem- 
porary, and  not  of  such  unreasonable  dura- 
tion as  to  manifest  abandonment  or  be  viola- 
tive of  the  spirit  of  our  law  requiring  con- 
tinued occupancy.    It  may  be  that  an  ab- 
sence of  three  or  more  years  for  the  pur- 
pose of  obtaining  an  education  should  be  so 
held,  but  it  will  be  time  enough  to  decide 
that  question  when  It  is  presented.    The  case 
under  consideration  is  one  where  a  young 
woman,  actuated  by  a  laudable  motive  to 
increase  her  educational  capacity,  absented 
herself  but  a  few  months  at  a  time,  with 
full  Intent  to  return  to  and  continuously  oc- 
cupy her  home.    I  cannot  think  such  tem- 
porary absence  with  such  purpose  unreason- 
able, or  that  It  violates  the  spirit  of  the  law 
requiring  actual   settlement   and   continued 
occupancy  of  school  lands.    The  policy  of  the 
law  to  secure  and  retain  actual  occupants  of 
school  lands  is  freely  admitted,  and  I  con- 
cur therewith ;  but  the  force  of  the  reason 
therefor  has  been  constantly  decreasing  with 
the  efflux  of  time.    The  portion  of  our  state 
in  which  said  lands  were  so  largely  located 
is  no  longer  an  unsettled  waste  occupied  by 
tbe  tintamed  buffalo,  coyote,  and  prairie  dog. 
Modem    cities   and    towns   are    numerous. 
Cbarches  and  school   houses  dot  the   land- 
scape.   Telegraph,    telephone,    and    railway 
lines  thread  the  territory,  and  small  ranches, 
cuItlTated  farms,  and  houses  of  a  happy, 


prosperous  people  abound.  Shall  It  therefore 
be  said  that  the  policy  of  «the  law  mentioned 
has  In  the  case  before  us  been  so  far  con- 
travened by  Bessie  Andrus  as  to  require  the 
divestiture  of  valuable  rights  secured  by  her 
under  the  laws  of  Texas?  I  think  not.  As 
before  stated,  it  is  absolutely  undisputed  in 
the  evidence  that  Bessie  Andrus  did  not  in- 
tend to  abandon  the  land  secured  by  her  as 
a  home.  Her  clearly  established  purpose 
was  but  to  temporarily  absent  herself,  in 
order  to  acquire  or  add  to  her  education.  No 
policy  of  the  state  of  Texas  has  been  more 
clearly  manifested  than  that  of  encouraging 
the  education  of  her  people.  It  has  been  stat- 
ed that  the  i>eop]e  of  Texas  made  the  fore- 
most declaration  in  behalf  of  education  ever 
made  by  any  people  in  the  history  of  the 
world.  In  their  Declaration  of  Independence 
of  March  2,  1836,  they  declared  that  the 
failure  of  Mexico  to  provide  for  the  educa- 
tion of  their  children,  when  possessed  of 
boundless  resources  In  the  public  domain, 
was  ground  for  revolution.  The  same  spirit 
breathes  from  every  Constitution  of  Texas 
since  that  time.  Every  Legislature  since 
has  been  swift-footed  in  the  attainment  of 
the  object.  Pursuant  to  this  general  policy 
vast  sums  have  been  accumulated  as  n 
permanent  free  school  fund.  Large  amounts 
are  yearly  gathered  in  the  way  of  taxes  there- 
for, and  the  very  land  in  controversy  was 
dedicated  to  the  cause.  Bessie  Andrus  was 
but  doing  what  our  lawgivers  have  ever  en- 
couraged— but  fulfilling  in  her  person  the 
oldest,  most  conspicuous,  and  beneflclal  of 
all  our  public  policies ;  and  her  act  in  so  do- 
ing, in  my  judgment,  ought  not  to  be  con- 
demned by  tbe  imposition  of  forfeiture  on 
the  ground  that  it  conflicts  witli  the  less  Im- 
portant policy  of  maintaining  the  actual  oc- 
cupancy of  our  school  lands. 

"It  is  also  undisputed  in  tbe  evidence  that 
the  sale  and  award  to  Bessie  Andrus  was  In 
good  standing  upon  the  books  of  the  general 
land  ofllce  at  the  date  of  her  final  return 
from  Denton,  and  that  tbe  claim  of  appel- 
lee is  based  wholly  upon  a  settlement  made 
about  that  time,  applications  made  on  the 
same  day,  and  tbe  subsequent  action  of  the 
Commissioner  in  forfeiting  the  award  to  ap- 
pellant and  in  awarding  to  appellee.  I  at- 
tach but  little,  if  any,  Importance  to  the  act 
of  the  Commissioner  in  declaring  the  for- 
feiture. He  is  given  no  power  by  the  act  of 
1901  to  declare  a  forfeiture  because  of  non- 
occupancy,  and  the  forfeiture  rests  upon  ex 
parte  aflidavits  instigated  in  appellee's  in- 
terest 

"In  my  opinion  the  Judgment  should  be 
reversed  and  here  rendered  for  appellant" 

Jno.  B.  Littler  and  Ellis  Douthit  for  ap- 
pellant   Cunningham  &  Dale,  for  appellee. 

WILLIAMS,  J.  A  majority  of  the  Court 
of  Civil  Appeals  agreed  in  aflSrming  the  judg- 
ment of  tbe  district  court  in  an  opinion  pre- 
pared by  Mr.  Justice  Speer;  Mr.  Chief  Jus- 
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tice  C!onner  dlssentliiK.  Tbe  two  (^inlona 
will  be  reported ,  along  with  this.  In  the 
certificate  the  question  stated  for  determina- 
tion by  this  court  is:  "Did  the  trial  court 
err,  under  his  findings  of  fact  and  the  undis- 
puted evidence,  In  holding  that  Bessie  Andrus 
had  failed  to  reside  on  the  land  in  contro- 
versy as  required  by  law." 

We  answer  that  we  agree  with  the  majority 
of  tbe  Court  of  Civil  Appeals  in  the  opinion 
that  the  facts  found  by  the  trial  court,  in 
connection  with  the  undisputed  evidence, 
warranted  tbe  conclusion  stated,  that  appel- 
lant did  not  reside  upon  the  land,  within 
the  meaning  of  the  act  of  1001  regulating 
sales  of  school  lands;  and  this  answers  tbe 
question  of  law  presented  by  the  certificate. 


HOLLT-  et   al.   v.    SIMMONS. 

(Supreme  CouH  of  Texas.    Oct  23,  1905.) 

IHTOXICATIWG   LlQtJOBS  —  QlFT  TO  MlKOBS  — 

Age— Belief— Statutes  . 

Under  a  statute  providing  that  a  person, 
etc.,  engaged  in  the  sale  of  liquors,  shall  not 
sell,  give,  nor  permit  to  be  given  any  spirituous 
liquors  to  any  person  under  21  years  of  age, 
a  liquor  seller  is  not  liable  on  bis  bond  for 
permitting  another  to  give  liquor  to  a  minor 
in  his  place  of  business,  where  such  seller  in 
good  faith  believed  the  minor  was  over  age. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  fg  172,  191.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  J.  E.  O.  Simmons  against  A.  E. 
Holly  and  others.  A  Judgment  in  favor  of 
plaintiff  was  afiSrmed  by  the  Court  of  Civil 
Appeals  (8S  S.  W.  325),  and  defendants  bring 
error.    Reversed  and  rendered. 

J.  H.  Barwlse,  Jr.,  and  L.  H.  Mathis,  for 
plaintiffs  in  error.  Matlock,  Miller  &  Dyeos, 
Montgomery  &  Hughes,  Edgar  Scurry,  and  A. 
H.  Brlttaln,  for  defendant  in  error. 

OAINES,  O.  J.  This  action  was  brought 
by  defendant  in  error,  Simmons,  to  recover  of 
plaintiffs  in  error,  as  obligors  on  a  retail 
liquor  dealer's  bond,  penalties  for  several 
breaches  of  tbe  conditions  of  the  obligation. 
The  plaintiff  sought  to  recover  six  penalties 
of  $500  each,  aggregating  $3,000.  The  alleged 
InfractlonB  were  (1)  selling  In  the  dealer's 
place  of  business  Intoxicating  liquor  to  one 
Earl  Simmons,  a  minor  son  of  the  plaintiff; 
(2)  permitting  liquor  to  be  given  In  such  place 
of  business  to  the  minor;  (3)  permitting  the 
minor  to  enter  and  remain  in  the  dealer's 
place  of  business,  and  like  allegations  as  to 
one  Irvin  Simmons,  another  minor  son  of  the 
plaintiff.  The  case  was  submitted  to  the  jury 
upon  special  Issues,  and  they  found,  in  sub- 
stance, that  the  dealer's  agent  sold  liquor  to 
each  of  said  minors ;  that  he  permitted  liquor 
to  be  given  to  each  of  them  In  bis  place  of 
business;  and  that  each  of  them  was  per- 
mitted to  enter  the  premises,  but  not  per- 
mitted to  "tarry  or  loiter"  in  the  saloon. 
They  also  found,  however,  that  the  bartender 


who  sold  the  liquor  to  fbe  mlnon  in  good 
faith  believed  they  were  21  years  old.  Upon 
the  return  of  the  verdict,  the  attorneys  for 
the  plaintiff  moved  the  court  to  enter  Judg- 
ment upon  the  verdict  for  $1,000,  which  was 
accordingly  done.  Since  the  Jury  found  that 
the  bartender,  in  making  the  sale  of  liquor  to 
the  minors,  believed  in  good  faith  that  they 
were  adults,  and  since  tbey  also  found  in 
effect  that  the  minors,  after  accomplisblng 
the  purpose  for  which  they  entered  the 
saloon,  did  not  tarry  therein,  we  think  it  is 
to  be  inferred  that  In  rendering  the  judgment 
the  court  was  of  opinion  that  by  the  verdict 
the  charge  of  permitting  tbe  liquor  to  be 
given  to  the  minors  had  be«i  sustained. 
Whether  the  findings  of  the  Jury  showed  an 
offense  in  that  particular  is  the  question 
which  has  been  presented  by  the  written 
arguments  filed  in  this  court  The  question  is 
a  difficult  one  and  has  been  ably  discussed  on 
both  sides. 

The  statute  which  authorizes  suits  of  this 
ch'aracter  has  been  before  us  for  construction 
in  several  instances  and  has  always  given  as 
trouble.  We  have  held  that  the  fact  tliat  a 
retail  liquor  dealer  honestly  believes  tbat  a 
minor  who  has  entered  his  place  of  business 
and  remained  there  is  of  full  age  does  not 
exempt  him  from  liability  under  that  condi- 
tion of  the  bond  which  provides  that  he  shall 
not  permit  a  minor  to  enter  his  establishment 
and  remain  there.  Tinkle  v.  Sweeney,  97 
Tex.  190,  77  S.  W.  609.  That  decision  was 
based  largely  upon  the  consideration  tbat  in 
case  of  a  sale  to  a  minor  there  was  a  reason 
for  exempting  the  saloon  keeper  from  the 
penalty,  when  honestly  mistaken  as  to  the 
age  of  the  purchaser,  which  did  not  exist  In 
case  of  permitting  a  minor  to  enter  and 
remain  in  his  place  of  business.  We  also 
held  that  tbe  ignorance  of  a  saloon  keeper  of 
the  fact  that  a  person  to  whom  he  sold  liquor 
was  a  student  did  not  excuse  him  for  making 
such  sale.  Peacock  v.  Limburger,  95  Tex.  2-jS, 
66  S.  W.  764.  In  the  case  last  cited,  we  said 
that  no  good  reason  suggested  itself  why  a 
distinction  should  be  made  between  the  case 
of  a  sale  to  a  minor  and  that  of  a  sale  to  a 
student;  but  we  recognize  the  fact  that  the 
Legislature  may  have  acted  upon  some  con- 
sideration not  then  apparent  to  us.  But  that 
any  possible  reason  can  be  given  for  holding 
a  saloon  keeper,  who  honestly  believes  a 
minor  to  be  an  adult  excusable  for  selling 
liquor  to  snch  minor,  and  not  excusable  for 
giving  or  permitting  it  to  be  given  to  bim. 
under  tbe  same  clrciunstances,  we  cannot  ctsi- 
celve.  Indeed,  the  whole  of  that  claose  of 
tbe  statute  which  reads,  "And  that  such 
person,  firm,  or  association  of  persons,  or  his 
or  their  agent  or  employ^,  will  not  sell,  nor 
p^mit  to  be  sold  in  his  or  their  house,  or 
place  of  business,  nor  give  nor  permit  to  be 
given,  any  spirituous,  vinoua,  or  malt  liquors, 
or  medicated  bitters  capable  of  producing  in- 
toxication, to  any  person  under  the  age  of  21 
years,"  was  intended  to  suppress  one  evil. 
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Its  porpoM  was  to  prevoit  minors  from  pro- 
coiing  Intoxicating  liquors  in  a  retail  liquor 
dealer's  establishmentt  In  order  to  accom- 
plish this  object,  it  was  necessary,  not  only 
to  provide  that  the  dealer  should  not  sell  or 
give  him  such  liquor,  but  also  that  he  should 
not  permit  a  third  person  to  give  It  to  him. 
This  was  evidently  to  prevent  his  being 
'^treated."  If  there  be  any  difference  in 
degree  between  the  evil  of  selling  and  that 
of  giving  the  liquor  to  a  minor,  it  seems  to  us 
tbe  former  must  be  the  greater,  and  If  also 
seems  rather  more  reprehensible  to  sell  or 
give  intoxicating  liquor  to  a  minor  than  It  is 
to  permit  some  one  else  to  give  it  to  him. 
Tet  the  judgment  in  this  case  acquits  the 
defendant  of  any  wrong  In  selling  to  tbe 
minor  directly,  and  mulcts  him  in  a  penalty 
for  permitting  the  liquor  to  be  given  to  bim. 
'We  cannot  bring  ourselves  to  believe  that  the 
Ijeglslature  intended  to  bring  about  so  un- 
reasonable a  result,  and  what  we  believe  to  be 
tlie  intention  of  the  lawmakers  must  be  our 
construction  of  the  statute. 

The  Judgment  of  the  Court  of  Civil  Appeals 
and  of  the  district  court  are  reversed,  and 
Judgment  hete  rendered  for  plaintiffs  in  e{ror. 


CITY  OF  HOUSTON  v.  DOOLHY. 

(Court  of  Civil  Appeals  of  Texas.    Oct  27, 
I9a».) 

1.  MrmciPAL  CoKPOBATiORS— Chabtbb  Pbo- 
VISIONS— Right  to  Suk  roa  DcLinquxitT 
Taxbs. 

The  Houston  city  charter  of  1903,  which 
provides  that  all  delinquent  taxes  dne  the  city 
for  "the  year  1875  up  to  and  Including  the  year 
1896,  and  for  all  years  to  come,"  ma^  be  col- 
lected by  snit,  being  a  copy  of  the  provisions  of 
city  charters  granted  in  1897  and  1899,  au- 
thorises tbe  ci^  to  sue  for  all  taxes  due  it  for 
theyear  1875,  and  up  to  and  including  the  year 
1896,  and  all  years  thereafter;  for  tbe  words 
"and  for  all  years  to  come"  must  mean  the 
years  after  1896. 

2.  B<VIDBI«CB— JUDICIAI.  NOTICE. 

Conrts  will  take  judicial  notice  of  the 
fact  that  the  city  of  Houston  has  been  incor- 
porated for  more  than  40  years,  and  that  its 
charter  has  from  time  to  time  been  amended 
by  the  Legislature. 

[Gd.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  8  82.] 

Appeal  from  District  Court,  Harris  Ooun- 
ly;   Norman  O.  Kittrell,  Judge. 

Action  by  the  city  of  Houston  against 
H.  H.  Dooley.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Reversed. 

T.  H.  Stone  and  W.  J.  Howard,  for  ap- 
pellant Stewart,  Stewart  ft  Lockett,  for 
appellee. 

PLEASANTS,  3.  This  suit  was  brought 
by  the  dty  of  Houston  against  the  appellee 
to  recover  taxes  alleged  to  be  due  the  city 
for  the  year  1902  upon  real  property  of  the 
appellee  situate  within  the  city  limits  and 
to  foreclose  tbe  tax  Hen  upon  said  property. 
Tbe  defendant  interposed  a  general  demurrer 
and  tbe  following  so-called  special  excep- 


tion to  plaintUTs  petition:  "And  for  special 
exception  this  defendant  says  that  under 
tbe  charter  of  the  city  of  Houston  It  has 
no  right  to  bring  a  suit  for  taxes  as  It  has 
done  for  the  year  1902,  and  of  this  he  prays 
Judgment  of  the  court"  The  trial  court 
sustained  both  the  demurrer  and  the  excep- 
tion, and,  plaintiff  declining  to  amend,  its 
suit  was  dismissed. 

The  Judgment  of  the  trial  court  recites 
that  the  general  demurrer  was  sustained, 
on  the  ground  that  under  its  charter  the 
city  was  not  authorized  to  Institute  a  suit 
for  taxes  due  it  for  the  year  1902.  The  only 
question  presented  for  our  determination  is 
whether  this  holding  of  the  trial  court 
is  correct.  The  charter  of  tbe  city  of  Hous- 
ton, passed  in  1903  and  in  force  at  the  time 
this  suit  was  brought  contains  the  following 
paragraph :  "Ail  taxes  due  by  property  own- 
ers, any  and  all  property  for  the  year  1875 
up  to  and  Including  the  year  1896  and  for 
all  years  to  come  antil  otherwise  provided 
by  charter,  as  appears  upon  the  tax  rolls  of 
the  city,  may  be  collected  by  suit  from  de- 
linquents and  foreclosure  of  the  liens  there- 
on in  any  court  having  Jurisdiction  of  same," 
etc.  Appellee  concedes  that  the  power  to 
sue  for  taxes  exists  In  a.  municipal  corpora- 
tion without  being  expressly  granted  in  Its 
charter;  but  his  contention,  which  was  sus- 
tained by  the  trial  court.  Is  that  the  proper 
construction  of  tbe  language  of  tbe  charter 
above  set  out  excludes  tbe  years  from  1896 
to  1904,  the  year  succeeding  that  in  which 
said  charter  was  passed,  and  that  the  power 
to  bring  suit  having  been  expressly  con- 
ferred for  tbe  years  from  1875  to  1896,  in- 
clusive, and  for  all  years  subsequent  to  the 
passage  of  the  charter,  under  the  familiar 
rale  that  the  expression  of  one  thing  Is  the 
exclusion  of  others,  the  dty  was  by  neces- 
sary implication  denied  the  right  to  sue  for 
taxes  due  for  tbe  years  Intervening  between 
1896  and  1904.  If  no  other  meaning  can  be 
given  to  the  words  "and  for  all  years  to 
come,"  as  used  in  the  charter,  than  that 
they  refer  to  tbe  years  succeeding  that  In 
which  the  charter  was  passed,  we  would  be 
Impelled  to  sustain  the  Judgment  of  the 
trial  court  it  matters  not  how  unreasonable 
the  act  when  so  construed,  should  appear 
to  us.  It  is  not  tbe  province  of  courts  to 
make  the  law,  and  when  tbe  legislative  in- 
tent Is  made  clear  by  tbe  language  used  it 
must  prevail,  regardless  of  how  unreason- 
able or  Inexpedient  it  may  appear.  The 
determination  of  the  question  of  the  ex- 
pediency or  reasonableness  of  a  statute  Is 
exclusively  witbin  the  province  of  the  Leg- 
islature. 

Courts  are  not  required,  however,  to  give 
to  tbe  words  of  a  statute  their  literal  or 
most  exact  meaning,  when  to  do  so  would 
defeat  the  evident  purpose  and  intent  of  tbe 
Legislature  In  the  passage  of  the  law  under 
consideration;  and  when  the  words  used  In 
one  portion  of  the  statute  are  capable  of  two 
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constractlonB  that  constractioii  will  be  adopt- 
ed whlcb  will  harmonize  with  the  general 
legislative  Intent  aa  shown  In  the  whole  act. 
-Upon  this  subject  onr  Supreme  Court,  speak- 
ing through  Justice  Moore,  In  the  case  of 
Russell  V.  Farquhar,  65  Tex.  355,  says:  "If 
courts  were  In  all  cases  to  be  controlled  in 
their  construction  of  statutes  by  the  mere 
literal  meaning  of  the  words  in  which  they 
are  couched.  It  might  well  be  admitted  that 
appellant's  objection  to  the  evidence  was 
well  taken.  But  such  Is  not  the  case.  To 
be  thus  controlled,  as  has  often  been  held, 
would  be  for  the  courts.  In  a  blind  effort  to 
refrain  from  an  Interference  with  legislative 
authority,  by  failure  to  apply  well-establish- 
ed rules  of  construction,  to  In  fact  abrogate 
their  own  power,  and  usurp  that  of  the  Leg- 
islature, and  cause  the  law  to  be  held  direct- 
ly the  contrary  of  that  which  the  Legislature 
had  In  fact  intended  to  enact.  While  it  is 
for  the  Legislature  to  make  the  law,  It  is 
the  duty  of  the  courts  to  'try  out  the  right 
intendment'  of  statutes  upon  which  they  are 
called  to  pass,  and  by  their  proper  construc- 
tion to  ascertain  and  enforce  them  according 
to  their  true  Intent:  for  It  is  this  intent 
which  constitutes  and  is  in  fact  the  law, 
and  not  the  mere  verbiage  used  by  inad- 
vertence or  otherwise  by  the  Legislature  te 
express  its  intent,  and  to  follow  which  would 
I)ervert  that  Intent." 

The  act  of  1903,  providing  a  new  or  amend- 
ed charter  for  the  city  of  Houston,  which 
contains  the  paragraph  above  set  out  in 
the  broadest  terms  confers  upon  the  city  the 
right  and  power  to  levy  and  collect  taxes 
upon  ail  property  within  the  city  limits 
and  to  enforce  tax  liens  thereon.  The  right 
generally  to  sue  for  taxes  and  to  foreclose 
tax  liens  is  repeatedly  expressly  recognized, 
and,  when  we  consider  the  whole  of  the 
section  referring  to  taxes,  it  Is  manifest  that 
the  Legislature  intended  to  recognize  and 
confirm  the  right  of  the  city  to  collect  by 
suit  all  taxes  due  it  subsequent  to  the  year 
1875.  The  right  to  collect  all  delinquent 
taxes  by  sale  of  the  property  Is  expressly 
confirmed.  It  is  not  conceivable  that  any 
reason  could  exist  which  would  cause  the 
Legislature  to  authorize  suit  for  the  taxes 
due  from  1875  to  1896,  and  for  all  years 
subsequent  to  1903,  and  forbid  the  bring- 
ing of  such  suit  for  taxes  due  for  the  years 
between  1896  and  1904;  and  we  think  the 
words  "to  come,"  as  used  in  the  paragraph 
above  quoted,  should  be  construed  to  mean 
"to  come  after  1896,"  in  order  that  the  act 
should  harmonize  in  all  Its  parts  and  the 
true  intent  of  the  Legislature  be  obtained. 
As  before  stated,  the  charter  In  which  this 
paragraph  occurs  is  an  amendment,  or  rather 
a  substitute  for  the  charter  under  which  the 
city  had  been  previously  acting.  It  is  a 
matter  of  history,  of  which  the  courts  will 
take  Judicial  cognizance,  that  Houston  has 
been  incorporated  for  more  than  40  years. 


and  that  its  charter  has  from  time  to  time 
l)een  amended  or  8ul>8tltuted  by  the  Legis- 
lature. The  charter?  granted  in  1897  con- 
tains the  exact  provision  above  quoted,  and 
so  does  the  charter  of  1899,  the  last  one 
preceding  that  of  1903.  Many  of  the  pro- 
visions of  the  charter  of  1903  are  exact 
copies  of  the  preceding  charter  wtilch  'vras 
thereby  superseded,  and  it  is  perfectly  clear 
from  the  history  of  the  legislation  that  tbis 
provision  of  the  charter  of  1903  was  copied 
from  the  charter  of  1899,  Just  as  it  had  been 
copied  in  that  charter  from  the  one  passed 
in  1897.  We  think  it  plain  that  in  thus  re- 
enacting  the  provision  of  the  charter  of  1897 
the  Legislature  intended  to  authorize  suits 
for  all  taxes  due  the  city  for  the  year  1875 
up  to  and  Including  the  year  1896,  and  all 
years  to  come  thereafter.  Selman  v.  Wolfe, 
27  Tex.  72;  Edwards  v.  Morton,  92  Tex. 
152,  46  S.  W.  792 ;  Holly  v.  Simmons  (recently 
decided  by  the  Supreme  Court)  89  &  W.  T76. 

Such  being  our  construction  of  the  statute. 
It  follows  that  the  Judgment  of  the  eotirt 
below  should  be  reversed,  and  the  cause 
remanded ;  and  It  has  been  so  ordered. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OP  TEXAS 

V.  WOLF. 
(Court  of  CSvIl   Appeals  of  Texas.    Oct.    28, 

1.  CaBRIERS   —    ISiXfRTEB   TO    Passenoebs    — 
AUGHTIITO  FBOM  COACH. 

_  A  passenger,  while  alighting  from  a  car.  is 
entitled  to  the  exercise  of  such  care  on  the  part 
of  the  carrier  as  very  prudent,  careful,  and 
competent  persons  woiud  exercise  under  similar 
circumstances. 

[Ed.  Note. — For   cases  in  point,  see  voL    9. 
Cent  Dig.  Carriers,  §  1224.] 

2.  Trial — Instbuction — Absuioed   Facts. 

In  an  action  for  injuries  to  a  passenger  the 
court  charged  tliat,  if  defendant  was  guilty  of 
negligence  in  failing  to  have  a  step  box  to  aid 
passengers  in  alighting  from  the  train,  or  if 
defendant's  conductor  was  negligent  in  failing 
to  properly  assist  plaintiff's  wife  in  aiightins. 
tliereby  causing  plaintiff's  wife  to  fall,  and  she 
did  not  contribute  to  her  injury,  plaintilf  could 
recover.  The  court  also  charged  that  it  -wa^ 
the  wife's  duty  in  alighting  to  use  ordinary  car«. 
and,  unless  defendant  was  negligent  in  failins 
I  to  have  a  step  box  or  by  failing  to  properly  as- 
I  sist  plaintiff's  wife  in  alighting,  and  such  fail- 
ure caused  her  to  fall  and  be  injured,  the  j-ary 
should  find  for  defendant  Beld  erroneoos.  as 
assuming  that  defendant  failed  to  provide  a  step 
l>ox,  and  that  defendant's  conductor  failed  to 
properly  assist  plaintiff's  wife  in  alightinK : 
such  question  not  having  been  elsewhere  sab- 
mitted  to  the  jury. 
8.  Same — Instbtjctiows — Constructioh. 

Where,  in  an  action  for  Injuries  to  a   pas- 
senger while  alighting  by  the  carrier's  alle;:<>d 
failure  to  provide  a  step  box  or  assist  her.   the 
court  defined  the  degree  of  care  to  which    the 
passenger  was  entitled,  the  Jury  could  not  have 
been  misled  by  the  court's  failure  to  define  the 
expression   "properly  assist,"   used  in  another 
I  paragraph  with  reference  to  defendaa-s   neidi- 
'  gence  in  failing  to  properly  assist  the  iHisaen- 
I  ger  to  alight  from  the  car. 
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4.  GASRIEBS — INJT7SIX8    TO    Passknoxbs — COH- 
CUBBINO  NBOUOKRCE. 

Where  the  negligence  of  a  carrier  ooncorred 
■with  the  act  of  a  fellow  paBseneer  in  injurinf 
plaintiff's  wife,  the  carrier  was  liable,  irrespec- 
tive of  whether  or  not  the  act  of  the  fellow 
passenger  was  negligence. 

[Ed.  Note. — For  cases  in  point,  m«  toL  9, 
Cent.  Dig.  Carriers,  g  1132.] 

6.  Same — Contbibutoby  Nboliobmcx. 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that,  if  she  was  gnilty  of  negli- 
gence by  jumping  from  the  step  of  the  car  to 
the  platform — that  is,  if  a  person  of  ordinary 
care  would  not  have  done  so  under  the  circum- 
stances— and  by  so  doing  she  contributed  to  her 
injury,  if  she  wajs  injured,  idaintiff  could  not 
recover,  sufficiently  submitted  plaintiff's  alleged 
contributory  negligence  to  the  jury. 

Appeai  frou  District  Ck)urt.  Cooke  Oountf '; 
D.  E.  Barrett,  Jndge. 

Action  by  R.  H.  Wolf  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.   Reversed. 

Bldridge  ft  Midkiff,  for  appellant  Potter 
&  Potter,  for  appellee. 

SPBBR,  J.  Mrs.  R.  H.  Wolf,  wife  of  thn 
appellee,  sustained  Injuries  In  an  attempt 
to  alight  from  one  of  appellant^s  passenger 
coaches,  in  the  city  of  OalnesTllle,  for  which 
ber  hnsband  Instltnted  this  suit  and  recov- 
ered judgment  in  the  sum  of  $800.  The 
negligence  alleged  consl&ted  In  a  failure  to 
furnish  a  step  box  for  the  use  of  passengers 
in  alighting,  and  in  the  failure  of  appellant's 
conductor  to  properly  assist  ber  In  her  effort 
to  disembark. 

Since  most  of  the  assignments  of  error 
relate  to  the  charge  of  the  court,  it  is  here 
set  out  in  full:  "(1)  It  Is  the  duty  of  a  rail- 
way company  carrying  passengers  to  exer^ 
else  a  high  degree  of  care  to  enable  its 
passengers  to  alight  from  Its  cars  in  safety 
— the  degree  of  care  required  Is  such  as 
very  prudent,  careful  and  competent  persons 
wotild  exercise  under  similar  circumstances 
— and  a  failure  to  exercise  such  care  con- 
stitutes negligence.  (2)  If  you  believe  from 
the  evidence  that  the  defendant  was  guilty 
of  negligence  by  falling  to  have  a  step  box 
for  its  passengers  to  step  upon  in  alighting 
from  the  train,  after  descending  the  steps 
to  the  train  at  the  time  plaintiff  claims 
bis  wife  was  hurt,  or  if  the  defendant's  con- 
ductor was  guilty  of  negligence  by  failing 
to  properly  assist  plaintiff's  wife  to  alight 
from  said  car,  and  if  yon  further  find  that 
the  failure  to  have  a  step  box  or  to  prop- 
erly assist  plaintiff's  wife  caused  plaintiff's 
wife,  while  attempting  to  alight  from  said 
car,  to  fall  and  be  injured,  and  if  she  did 
not  contribute  to  her  Injury  by  her  own 
failure  to  exercise  ordinary  care,  then  you 
will  find  for  plaintiff  and  assess  his  damage 
at  such  sum  as  yon  may  believe  from  the 
evidence  to  he  a  fair  and  reasonable  pecuni- 
ary compensation  for  the  Injury  occasioned 
to  bis  wife  thereby,  if  any.  (3)  It  was  the 
duty  of  plaintiff's  wife  In  alighting  from 


said  train  to  exercise  ordinary  care  to  avoid 
injury  to  herself;  that  is,  It  was  her  duty 
to  exercise  that  degree  of  care  that  a  per- 
son of  ordinary  prudence  and  caution,  simi- 
larly situated  and  circumstanced  as  she  was, 
would  have  exercised  under  like  circumstan- 
ces; and  a  failure  to  exercise  such  care 
would  constitute  negligence  on  her  part. 
(4)  Unless  yon  believe  from  the  evidence 
that  the  defendant  was  guilty  of  negligence 
by  failing  to  have  a  step  box  for  its  passen- 
gers to  alight  upon,  or  by  failing  to  properly 
assist  plaintiff's  wife  to  alight  from  said  cars, 
and  that  such  failure  caused  her  to  fall  and 
be  injured,  you  will  find  for  defendant  (5) 
Tou  are  instructed  that  the  law  does  not  say 
whether  a  failure  of  the  defendant  to  have 
a  step  box  for  its  passengers  to  step  upon 
in  alighting  from  said  train  was  negligence 
or  not,  neither  does  the  law  say  whether 
the  failure  of  the  defendant's  conductor  to 
assist  or  properly  assist  the  plalntlflTs  wife 
to  alight  from  said  train  was  negligence 
or  not,  but  whether  or  not  these  things, 
or  either  of  them,  would  constitute  negli- 
gence. Is  a  question  of  fact  for  yon  to  de- 
termine under  the  evidence.  (6)  If  you  find 
that  plaintiff's  wife  was  guilty  of  negligence 
by  jumping  from  the  step  of  said  car  to 
the  platform,  that  is,  if  you  find  that  a 
person  of  ordinary  care  and  caution,  situated 
and  circumstanced  as  she  was,  would  not 
have  done  so  under  the  surrounding  circum- 
stances, and  if  by  so.  doing  she  contributed 
to  her  injury,  if  she  was  injured,  then  the 
plaintiff  cannot  recover,  and  you  will  find 
for  the  defendant  even  though  you  may 
find  that  the  defendant  was  guilty  of  all 
the  negligence  charged  against  it  (7)  If 
you  find  that  while  plalntUTs  wife  was 
alighting  from  the  car  she  stepped  upon 
her  dress  and  was  thereby  caused  to  fall 
and  be  Injured,  or  if  some  person  behind 
her  stepped  upon  ber  dress  and  thereby 
caused  her  to  fail  and  be  injured,  you  will 
find  for  defendant  But  you  are  instructed 
that  the  plaintiff  would  be  entitled  to  recover 
if  the  Injury  to  his  wife.  If  she  was  injured, 
was  caused  by  the  negligence  of  defendant 
without  negligence  on  her  part  contributing 
to  It,  and  if  you  so  find  it  will  make  no 
difference  If  the  negligence  of  defendant  was 
contributed  to  by  the  act  of  some  fellow 
passenger.  (8)  The  burden  is  on  the  plain- 
tiff to  show  a  right  to  recover  by  a  pre- 
ponderance of  the  testimony,  and,  unless  be 
has  done  so,  you  will  find  for  defendant 
(9)  Xou  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  of  the  credibil- 
ity of  the  witnesses."  , 

By  apprc^riate  propositions  under  the  first 
assignment  it  is  insisted  that  the  high  degree 
of  care  required  of  appellant  In  the  first 
paragraph  of  the  court's  charge  is  applicable 
only  to  those  cases  where  the  passenger  has 
entrusted  himself  wholly  to  the  custody  of 
the  carrier,  as  his  bailee,  in  short,  and  not 
to  a  case  like  this,  where  the  passenger  Is 
In  the  act  of  alighting  from  the  carrier's 
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train.  Tet,  If  we  acceitt  the  principle  of  tbe 
law  contended  for,  which  appears  to  bare 
some  support  In  the  authorities,  we  think 
it  has  no  application  to  the  present  case, 
since  undeniably  a  passenger,  while  In  the 
act  of  alighting  from  a  railway  coach.  Is 
quite  fully  committed  to  the  care  of  the  car- 
rier and  Is  not  at  all  free  to  select  his  meana 
and  avenues  of  exit.  Tex.  &  Pac.  Ry.  Co.  v. 
Miller,  79  Tex.  78,  15  S.  W.  264,  11  L.  R.  A- 
S95,  23  Am.  St  Rep.  308;  Oulf,  Colo.  & 
Santa  F6  Ry.  Co.  v.  Butcher,  83  Tex.  809, 
18  S.  W.  583;  Houston  &  Tex.  Cen.  R.  R. 
Go.  T.  Dotson,  15  Tex.  ClT.  App.  80,  38  S. 
W.  644 ;  Tex.  Mid.  R.  R.  Co.  v.  Brown  (Tex. 
Civ.  App.)  58  S.  W.  44;  M.  K.  &  T.  Ry.  Co. 
of  Tex.  V.  Scarborough  (Tex.  Civ.  App.) 
Bl  8.  W.  356;  M.  &  T.  Ry.  Co,  of  Tex.  v. 
Mitchell    (Tex.  Civ.  App.)   79  S.  W.  94. 

The  second,  third,  and  fourth  assignments 
of  error  complain  of  the  second,  fourth,  and 
fifth  paragraphs  of  the  court's  charge,  re- 
spectively, because  in  them  tbe  court  assumes 
to  be  true  that  appellant  did  fall  to  provide 
appellee's  wife  with  a  step  box,  and  that  its 
conductor  did  fall  to  properly  assist  her  In 
alighting  from  Its  train.  We  think,  these  as- 
signments are  well  taken  and  should  be  sus- 
tained. The  question  of  negligence  or  not 
Is  expressly  submitted  to  the  Jury  In  para- 
graph 5  of  the  charge,  but  the  questions 
of  whether  or  not  appellant  failed  to  pro- 
vide a  step  box,  or  failed  to  properly  assist 
.appellee's  wife,  are  nowhere  submitted  to 
tbe  Jury.  We  think,  the  charge  as  a  whole 
clearly  Implies  that  the  company  failed  In 
these  respects,  and  tbe  Jury  might  well  have 
considered  that  the  only  question  for  them 
to  pass  upon  was  whether  or  not  sncb  fail- 
ure constituted  negligence  under  the  court's 
definition  of  that  term.  Upon  each  of  these 
issues  the  evidence  sharply  conflicted,  and 
tbe  error  therefore  Is  reversible.  Campbell 
V.  Ellsworth  (Tex.)  20  S.  W.  120;  Gulf, 
Colo.  &  Santa  F6  Ry.  Co.  v.  Nelson  (Tex. 
Civ.  App.)  24  S.  W.  688;  Tex.  &  Paa  By. 
Co.  V.  Berry  (Tex.  Civ.  App.)  72  S.  W.  423. 
In  view  of  the  court's  definition  of  the  de- 
gree of  care  due  by  appellant  to  appellee's 
wife,  contained  In  the  first  paragraph  of 
tbe  charge,  the  Jury  could  hardly  have  been 
misled  by  the  failure  to  define  the  expres- 
rion  "properly  assist,"  used  in  the  second 
paragraph;  at  least,  the  omission  is  not 
such  as  would  call  for  a  reversal  of  the  case. 

There  Is  no  merit  In  tbe  criticism  of  the 
seventh  paragraph  of  tbe  court's  charge. 
It  is  immaterial  that  appellee's  petition  did 
not  allege  that  the  negligence  of  a  fellow 
passenger  contributed  to  his  wife's  Injury, 
as  it  is  also  immaterial  that  there  was  no 
evidence  of  negligence  upon  the  part  of  any 
fellow  passenger  in  stepping  on  her  dress, 
since  the  charge  under  consideration  does 
not  require  that  the  act  of  a  fellow  passen- 
ger be  negligence.  We  understand  that  ap- 
pellant would  be  liable  If  its  negligence 
concurred  with  the  act  of  a  fellow  passen- 
ger, irrespective  of  whether  or  not  that  act 


be  n^ligence,  and  Irrespective  of  whether 
or  not  the  same  was  pleaded.  Tbe  trial 
conrt  evidently  sustained  this  view  of  tbe 
case,  and  hence  committed  no  error  in  re- 
fusing appellant's  special  charge  No.  3,  to 
the  effect  that  appellee  could  not  recover 
if  his  wife's  fall  was  due  to  a  fellow  pas- 
senger's stepping  on  her  dress.  Her  own 
negligence  was  sufficiently  embraced  in  the 
sixth  paragraph  of  the  charge  given. 

For  the  error  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  an- 
other trial. 

Reversed  and  remanded. 


INTERNATIONAL    &    G.    N.    B.    CO.    T. 
FIGURES. 

(Court  of  Civil  Appeals  of  Texas.   Oct.  12; 
IaW5.) 

MaSTEB  and  SXBVAHT— INJUBT  to  E1I7IX>T*— 
ASSDUFTION  OF  RiBS. 

An  employ^  familiar  with  the  work  of 
handling  scrap  iron  and  steel  rails  assomes  tbe 
risk,  arising  from  the  weight  of  an  iron  bolster, 
of  attempting  with  the  assistance  of  one  oOtee 
man  only,  to  load  it  into  a  car,  as  the  men  tak- 
ing hold  of  it  preparatory  to  lifting  it,  if  not 
its  appearance,  would  disclose  to  him,  as  fnily 
as  could  have  l>een  known  to  his  foreman,  wheth- 
er he  and  the  other  employ^  could  handle  it  with 
safety. 

[Ed.  Note. — For  cases  in  point  see  voL  Si, 
Cent  Dig.  Master  and  Servant  H  622,  623.] 

Appeal  from  District  Court  Branm  Cotm- 
<y;  J.  C.  Scott  Judge. 

Action  by  Robert  Figures  against  the  Inter- 
national ft  Great  Northern  Railroad  Compa- 
ny. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed  and  rendered. 

Doremus  &  Bntler  and  W.  B.  Teagarden. 
for  appellant  A.  C.  Breitas,  W.  T.  Xoung, 
and  A.  O.  Board,  for  appellee. 

REESE,  J.  Robert  Figures,  appellee,  sues 
tbe  International  ft  Great  Northern  Railroad 
Company,  appellant  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sns- 
talned  by  him  on  account  of  the  negligence 
of  tbe  company.  Damages  are  laid  at  $5,00a 
Tbe  basis  of  appellee's  claim  is  that  while 
in  tbe  employ  of  the  company  and  engaged 
with  several  others  in  loading  scrap  iron  on  a 
car  under  the  direction  of  one  R.  J.  Long. 
he  and  Hal  Caldwell  were  ordered  by  said 
Long  to  take  up  and  load  into  the  car  a  piece 
of  iron  or  steel  called  a  "bolster" ;  tliat  this 
bolster  was  too  heavy  to  be  safely  bandied  by 
two  men,  a  fact  which  was  known  to  Long, 
but  not  known  to  appellee;  and  that  in  lift- 
ing and  endeavoring  to  put  it  in  the  car  Cald- 
well, on  account  of  tbe  weight  of  the  piece. 
let  his  end  slip  and  fall,  the  result  of  whidi 
was  to  throw  the  weight'  against  ig[>pellee 
and  to  Inflict  upon  him  injuries  (or  which 
be  claimed  damages.  Negligence  of  Long  in 
giving  the  order  aforesaid  is  alleged,  and 
also  tbe  facts  necessary  to  show  that  he  was, 
upon   this   ooca^lon.^^^  @^^|nclpal.  and 
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not  a  Mtow  Berrant  of  appellee.  Appellant 
pleaded  general  demurrer,  general  denial, 
contrlbntory  negligence,  and  asBumed  risk. 
The  general  demurrer  was  orermled,  and 
npon  trial  before  a  jury  appellee  had  Judg- 
ment. Motion  for  a  new  trial  by  appellant 
was  oyermled,  and  It  appeals. 

Among  other  errors  assigned  la  that  the 
verdict  and  judgment  were  contrary  to  and 
not  supported  by  the  evldoice,  which.  In  view 
of  the  disposition  to  be  made  of  the  case.  Is 
the  only  assignment  that  need  be  notloed. 
Appellee  testified  in  his  own  behalf,  and  bis 
testimony  furnished  the  only  evidence  to 
support  his  claim  as  to  the  accident  having 
occurred  at  alL  EYom  appellee's  testimony 
It  appears  that  he  had  been  In  the  employ 
of  the  company  for  more  than  a  year  at  the 
time  of  the  accident,  had  handled  scrap  iron 
and  steel  rails,  and  was  familiar  with  such 
work ;  that  on  the  day  the  accident  occurred 
be  and  one  Caldwell,  while  engaged  with 
several  others  in  loading  scrap  iron  onto  a 
car,  were  ordered  by  Long,  appellant's  fore- 
man in  charge  of  the  work,  to  take  up  and 
load  Into  the  car  a  piece  of  iron  lying  on 
the  ground,  spoken  of  in  the  testimony  a* 
a  "bolster."  Having  given  this  order,  Long 
■t^ped  to  the  end  of  the  car,  but  could  see 
appellee  and  Caldwell.  These  two  lifted  the 
bolster,  and  after  having  done  so,  and  while 
they  held  It,  one  at  each  end,  on  account  of 
the  weight  Caldwell  let  his  end  loose,  which 
threw  the  weight  of  the  other  end  against 
appellee,  inflicting  upon  him  injuries  which 
need  not  be  here  more  specially  stated.  Ap- 
pellee testified  that  he  saw  the  bolster  lytqg 
near  the  scrap  Iron  which  they  were  load- 
ing, but  did  not  know  how  heavy  it  was; 
that  he  did  not  object  to  loading  it  on  account 
of  its  being  heavy ;  that  it  did  not  look  heavy, 
liong  testified  that  the  bolster  was  5  feet  8 
Inches  long  and  12  inches  square,  and 
weighed  676  pounds;  that  he  was  present 
when  the  bolster  was  loaded,  and  knew  that 
It  was  heavy  and  dangerous,  because  one 
man  had  been  hurt  with  it  before.  He,  how- 
ever, in  this  connection,  testified  that  six 
men,  whom  he  named,  loaded  the  bolster 
Into  the  car.  It  was  conclusively  shown 
that  the  bolster  was  too  heavy  for  two  men 
to  safely  handle. 

Conceding  the  truth  of  appellee's  testimo- 
ny and  of  all  the  other  testimony  supporting 
every  part  of  his  case,  our  conclusion  Is  that 
the  VOTdlct  and  judgment  are  contrary  to 
the  evidence,  and  that  appellant's  sixth  as- 
signment of  OTor,  which  complains  of  the 
action  of  the  court  in  overruling  its  motion 
for  a  new  trial  on  this  ground,  should  be 
sustained.  The  general  principle  of  law  ap- 
plicable to  the  facts  is  stated  in  the  case  of 
St  li,  8.  ft  T.  Ry.  Co.  V.  Lemon,  83  Tex.  146, 
18  8.  W.  381,  with  reference  to  the  facts  of 
that  case,  which  are  very  similar  to  the  facts 
trt  this  case.  The  principle  is  well  settled 
In  this  state.  The  sole  ground  of  negligence 
charged  against  appellant  is  that  the  fore- 


man. Long,  ordered  appellee  and  one  Caldwell 
to  take  up  and  load  into  the  car  a  piece  of 
iron  which  the  foreman  knew  to  be  too  heavy 
to  be  safely  handled  by  two  men  alone,  which 
fact  was  not  known  to  appellee.  It  was  an 
ordinary  piece  of  iron  12  inches  square,  6 
feet  8  inches  long,  and  -weighing  675  pounds. 
It  is  true  that  Long  testified  that  he  knew 
it  was  dangerous  and  that  one  man  had  been 
hurt  with  it;  but  the  unavoidable  inference 
from  his  testimony  is  that  the  danger  lay 
in  its  weight,  and  not  in  any  occult  proper- 
ties of  the  piece  of  iron  peculiarly  within 
bis  knowledge.  This  was  a  matter  as  fully 
within  the  observation  of  appellee  as  of  Long, 
especially  in  view  of  his  testimony  that  be 
was  familiar  from  experience  with  the  mat- 
ter of  handling  and  lifting  iron.  Indeed, 
whatever  danger,  if  any,  there  might  have 
been  in  two  men  attempting  to  lift  and  load 
this  bolster  Into  the  car,  was  a  matter  so 
open  to  common  observation  as  to  be  neces- 
sarily perceivable  by  any  man  of  ordinary 
understanding.  But  even  if  appellee  did 
not  know,  and  by  the  use  of  ordinary  care 
'*ould  not  have  discovered  before  taking  hold 
of  the  bolster,  whatever  danger  there  was, 
if  any,  in  two  men  undertaking  to  lift  and 
load  It  Into  the  car,  certainly  be  had  but  to 
take  hold  of  it,  preparatory  to  lifting  it,  to 
discover,  as  fully  as  could  have  been  known 
to  Long,  whether  he  and  Caldwell  could 
handle  It  with  safety.  In  undertaking,  with 
the  assistance  of  Caldwell  alone,  to  lift  and 
load  the  bolster  into  the  car,  appellee  must 
be  held  to  have  assumed  the  risk  of  what- 
ever danger  tbete  was  In  doing  so  on  ac- 
count of  the  weight  of  the  piece.  Railway 
V.  Lemon,  88  Tex.  143,  18  S.  W.  831;  Hay- 
wood V.  Railway,  86  S.  W.  438,  12  Tex.  Ct 
Rep.  296;  Railway  v.  Sherman  (Tex.  Civ. 
App.)  87  S.  W.  887. 

It  is  unnecessary  to  notice  the  other  ques- 
tions presented  by  the  record.  For  the  rea- 
sons given,  the  judgment  of  the  district  court 
is  reversed;  and  inasmuch  as,  according  to 
appellee's  own  testimony,  he  is  not  entitled 
to  recover,  Judgment  is  here  rendered  for 
appellant 

Reversed  and  rendered. 


MURRAY  V.  ROBUCK,  County  Clerk. 

(Court  of  Civil  Appeals  of  Texas.    Oct  25, 
1905.) 

1.  Costs— Appeal— INABILITT  to  Pat  Costs 

OB     Give     Bond  —  Conclusivbness     of 

Court's  Decision. 

Under  Rev.  St  1896,  art  1401,  providing 

that   where  appellant  is  unable  to  pay   coats 

of  appeal  and  give  security  therefor,   he  may 

yet  appeal,  but  to  do  so  he  shall  make  strict 

proof  of  his  inability  to  pay  the  costs  or  any 

part  of  them,  which  proof  shall  be  made  before 

the  cotuty  judge  by  affidavit  any  officer  of  the 

court  or  a  party  to  the  suit  having  the  right 

to  contest  the  affidavit,  whereupon  the  county 

judge   shall   bear   evidence   and   determine   the 

right  of  the  party  to  so  appeal,  the  denial  by  the 

county  indge  of  the  right  of  th»  party  to  so 
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appeal  is  not  conclusive,  but  may  be  reviewed 
by  the  appellate  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.   Dig.   Appeal   and   Error,   §{   806,  2072- 

2.  Sauk— Pboov  of  InABiLnT  to  Pat  Costs. 

One .  makes  strict  proof  of  inability  to  pay 
costs,  or  any  part  of  them,  entitling  him  under 
Rev.  St.  1895,  art  1401,  to  appeal  without  pay- 
ing costs  or  giving  secarity,  by  showing  that  he 
has  a  family,  and  that  all  his  property  consists 
of  a  cow,  wortR  $10,  and  a  calf,  a  small  hog, 
and  three  pigs,  and  a  growing  crop  on  15  acres 
of  rented  land,  one  half  in  cotton  and  the  other 
in  com,  with  a  landlord's  lien  on  it,  all  of 
which  is  exempt. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {§  2074-2076.] 

3.  Same— iNABiucTT   to   Givi:   Bond— Pboop 
ON  Contest. 

Under  Rev.  St  1895,  art  1401,  providing 
that  one  unable  to  pay  costs  or  give  security 
therefor  may  apiieal  by  making  strict  proof  by 
affidavit  of  his  inability  to  pay  the  costs,  which 
affidavit  may  be  contested,  whereupon  the  court 
shall  hear  evidence  and  determine  the  right  to 
so  appeal,  the  contest  may  not  be  decided 
against  one  so  desiring  to  appeal,  on  tlie  ground 
01  his  inability  to  give  secunty ;  he  not  being  re- 
quired to  j>rove  on  the  contest  his  inability  to 
give  security.  - 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  2076.] 

Application  by  Sidney  Mnrray  for  manda- 
mos  to  Robert  O.  Robuck,  county  clerk. 
Granted. 

M.  B.  Little,  for  relator.  Williamson  tk 
King  and  C.  L.  Bell,  for  respondent 

NEILL,  J.  This  is  an  CHrlKlnal  application 
ma&e  by  the  relator  against  the  respondent, 
as  county  clerk  of  Karnes  county,  to  compel 
the  latter  to  make  out  end  deliver  to  relator 
or  his  attorney  of  record  a  transcript  of  the 
record  in  a  cotain  suit  (No.  280)  styled  "Sid- 
ney Murray  t.  A.  A.  Lyons,"  pending  in  tbe 
county  court  of  Karnes  coun^,  in  -whlcb  a 
judgment  was  entered  against  tbe  relator, 
from  which  he  claims  to  have  perfected  an 
appeal  to  this  court  On  a  prior  day  of  this 
term  an  alternatire  writ  was  issued  requiring 
the  respondent  to  appear  before  this  court 
and  show  cause  why  a  peremptory  writ  of 
mandamus  should  not  issue  as  prayed  for. 
The  respondent  having  appeared  before  this 
court  and  filed  his  answer,  the  matter  is  be- 
fore us  for  determination  on  the  pleadings 
and  exhibits  attached  thereto  of  the  parties. 

It  appears  from  the  application  of  the  re- 
lator, as  well  as  the  answer  of  respondent 
that  on  the  29th  day  of  May,  1905,  In  the 
suit  above  referred  to,  in  which  the  amount 
in  controversy  was  within  the  appellate  Juris- 
diction of  this  court  at  a  regular  term  of  tbe 
county  court  final  Judgment  was  entered  In 
favor  of  A.  A.  Lyons,  tbe  defendant  against 
the  plaintiff.  Sidney  Murray,  the  relator  here- 
in; that  the  plaintiff,  Sidney  Murray  (relator), 
then  and  there  excepted  to  the  Judgment,  and 
In  open  court  gave  notice  of  appeal  to  this 
court ;  that  the  respondent  Robert  G.  Robuck, 
was  then  and  is  now  clerk  of  the  court  m 
which  said  final  Judgment  was  rendered,  and 


that  the  term  of  tbe  court  at  which  the  Judg- 
ment was  rendered  adjourned  on  the  3d  day 
of  June,  1895;  that  on  the  28d  day  of  June  tlie 
relator,  Sidney  Murray,  filed  with  the  respon- 
dent, as  clerk  of  the  county  court  of  Karnes 
county,  his  affidavit  in  said  cause,  In  lieu  of 
an  appeal  bond  in  accordance  and  compliance 
with  provisions  of  article  1401,  Rev.  St  1895; 
that  on  the  same  day  the  respondent  as  coun- 
ty clerk,  in  accordance  with  the  provisions  of 
the  statute  referred  to,  filed  with  the  papers 
in  said  cause  bis  notice  to  contest  said  affida- 
vit of  tbe  relator;  that  such  contest  between 
relator  and  respondent  was  set  for  hearing 
by  the  county  Judge  of  Karnes  county  on  the 
27th  day  of  July,  at  which  time  relator  and 
respondent  appeared  before  said  Judge,  and. 
tbe  evidence  on  the  matter  of  contest  adduced 
by  the  parties  being  heard  and  considK'ed,  it 
was  determined  by'  his  honor  that  relator  had 
no  right  to  prosecute  his  appeal  from  tbe  Judg- 
ment in  said  cause  under  and  by  virtue  of  his 
affidavit  made  in  lien  of  an  appeal  bond,  and 
an  order  was  entered  by  tbe  Judge  denying 
him  such  right 

If  this  order  of  the  county  Judge  denying 
the  right  of  relator  to  appeal  from  the  Judg- 
ment is,  as  contended  by  respondent  final, 
and  not  subject  to  review  by  this  court  then 
tliere  is  an  end  of  the  whole  matter.  But  is 
the  respondent's  insistence  correct?  Quoting 
from  the  opinion  of  tbe  Supreme  Court  in 
Pendley  v.  Berry,  95  Tex.  74,  65  S.  W.  33: 
"Tbe  statute  says,  it  is  true,  that  the  Judge 
hearing  the  contest  shall  'determine  the  right 
of  the  party  to  his  appeal';  but  this  means, 
eyldently,  that  be  shall  determine  the  facts 
which  are  in  issue  before  him  on  which  the 
right  Is  made  to  depend.  After  ascertaining 
and  stating  such  facts,  he  cannot  conclude,  the 
appellate  court  by  Judging  that  the  right  to 
appeal  does  or  does  not  exist  The  final  de- 
termination of  questions  of  law  arising  on 
such  facts  is  given  by  the  Constitution  to  the 
appellate  court"  This  seems  to  us  conclusive 
of  the  question.  Tbe  right  of  aK>eal  Is  guar- 
antied by  the  Constitution,  and,  when  a 
party  desiring  to  exercise  such  right  bas 
brought  himself  within  the  terms  of  tbe 
statute  governing  it  no  Judge  or  court  In  thU 
state  can  rightfully  withhold  it  from  him.  If 
therefore  a  Judge  on  bearing  the  contest  of  an 
affidavit  made  by  a  would-be  appellant  in 
compliance  with  article  1401,  Rev.  St  1895, 
errs  In  such  order,  and  bis  action  cannot  be 
reviewed  by  tbe  court  having  appellate  Joris- 
dictlon  of  the  cause,  the  constitutional  right 
of  appeal  would  in  many  cases  hang  upon  a 
very  weak  thread.  One  might  do  ererytbing 
the  law  requires  of  him  in  order  to  exercii>e 
such  right,  and  yet  the  court  to  whidi  tbe  ap- 
peal is  taken  would  be  powerless  to  assert 
and  exercise  its  Jurisdiction,  if  not  authorised 
to  review  the  action  of  tbe  county  Judge. 

After  having  made  the  affidavit  as  pro 
vlded  for  by  article  1401,  Rev.  St  1805.  the 
relator  upon  the  contest  was  only  "reqitdred 
to  make  strict  proof  of  bls>tnabiUbr  to  p«y 
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the  costs  or  any  part  thereof."  U  tbe  evi- 
dence adduced  on  tbe  contest  shows  that  be 
did  this,  then  tbe  jurisdiction  of  this  court 
under  the  law  attached,  and  it  cannot  be  re- 
strained from  its  exercise  by  the  order  of  a 
county  Judge.  The  facts  appearing  from  tbe 
evidence  adduced  upon  tbe  hearing  of  the  con- 
test are  agreed  upon  by  tbe  parties  and  ap- 
proved by  the  county  Judge  as  correct  This 
evidence  showed  that  respondent  is  a  married 
man,  and  that  all  tbe  property  be  had  was  a 
eow,  worth  $8  or  f  10,  a  calf,  a  sow  weighing 
about  50  pounds,  two  or  three  pigs,  and  a 
growing  crop  on  15  acres  of  rented  premises, 
one  half  in  cotton  and  the  other  in  com, 
with  a  landlord's  Hen  upon  it  This  property 
was  all  exempt  under  tbe  law  from  execution. 
It  seems  to  us  that  no  citizen  of  this  state, 
straggling  for  tbe  existence  of  himself  and 
family,  could  make  stricter  proof  of  inability 
to  pay  costs  than  this  undisputed  evidence 
shows  the  relator  to  have  done  in  this  case. 
It  will  be  observed  from  reading  the  statute 
In  question  that  the  relator  was  not  required 
to  prove  on  the  contest  of  his  affidavit  Ms 
Inability  to  give  security  for  costs,  by  show- 
ing that  he  had  made  an  effort  to  get  sureties 
:>n  a  cost  bond  and  that  such  efforts  were 
unavailing.  If,  however,  he  had  been  re- 
quired to  make  such  proof,  we  think  such  re- 
quirement was  met  by  tbe  repeated  and  un- 
availing efforts  of  bis  father,  acting  in  bis 
i>ebalf,  to  obtain  such  security.  It  seems, 
from  the  statement  before  us  of  tbe  evidence 
adduced  on  the  contest  that  bis  right  to  ap- 
peal was  denied  him  by  tbe  county  Judge,  not 
because  of  bis  inability  to  pay  costs,  but  be- 
r^nse  be  made  no  personal  effort  to  give 
secnrlty  therefor.  As  we  have  before  said  be 
was  only  required  to  show  bis  inability  to 
pay  tbe  costs  or  any  part  thereof.  And  as  tbe 
undisputed  evidence  shows  that  he  did  this, 
tbe  peremptory  writ  of  mandamus  will  issue 
to  tbe  respondent,  compelling  him  to  make 
oat  and  deliver  to  relator,  or  bis  attorney  of 
record,  within  20  days,  a  transcript  of  the 
record  in  the  case  referred  to,  as  required 
by  law  in  cases  of  appeaL 


K  M.   GLOOR  &  CO.   T.   WEST. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
1905.) 

1.  Landlobd  and  Tenant  —  Aobeement  to 
Peotect  Gbowinq  Cbofs  —  Bbeach  —  Lia- 
bility. 

In  an  action  for  damages  to  a  growing 
•  top  by  cattle,  the  evidence  showed  that  plain- 
riff  was  cultivating  the  land  as  defendant's 
tenant ;  that  while  in  such  possession  defendant, 
as  landlord,  agreed  to  protect  the  crop  from  in- 
jury by  his  cattle ;  and  that  they  broke  through 
the  fence  inclosing  the  pasture  and  injured  the 
crop.  Beld,  that  defendant  was  liable  for  the 
damages,  whether  plaintiff  rented  from  defend- 
ant or  from  another,  so  that  an  instruction  that 
if  plaintiff  rented  from  a  third  ];>erson,  who  had 
author!^  to  rent  the  premises,  defendant  was 
liable  on  the  contract  nnless  plaintiff  made  the 
contract  with  defendant,  in  which  case  the 
parties  wonld  be  bound  by  it  was  not  preju- 
dicial to  defendant 


2.  Sams. 

Where  a  landlord  agreed  to  protect  the 
tenant's  crop  from  injury  by  cattle,  it  was  not 
necessary,  in  an  action  by  the  tenant  for  in- 
juries to  his  crop  by  the  landlord's  cattle,  to 
charge  that  it  was  the  duty  of  a  tenant  to  keep 
the  fences  in  repair  and  protect  himself  against 
trespasses  from  stock. 

Appeal  from  Delta  Ooun^  Court;  3.  F. 
Holmes,  Judge. 

Action  by  T.  M.  West  against  L.  M.  Gloor 
&  Co.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    AfDrmed. ; 

Newman  Phillips,  for  appellants.  Stell  & 
Hatcher,  for  appellee. 

XEILL,  J.  This  suit  was  Instituted  In  the 
Justice's  court  by  appellee  against  appellants 
to  recover  damages  done  to  bis  crop  by  tres- 
passes of  appellants'  cattle.  From  a  Judg- 
ment in  plaintiff's  favor  In  that  court,  de- 
fendants appealed  to  the  county  court,  and 
from  a  Judgment  against  them  there,  they 
have  appealed  here. 

The  evidence  is  reasonably  sufficient  to 
show  that  the  cattle  owned  and  pastured  by 
appellants  broke  through  tbe  fence,  which 
was  defective  and  Insufficient  to  keep  them 
within  the  Inclosure,  which  separated  tbe 
field  rented  and  cultivated  by  defendant,  and 
injured  bis  crop  growing  therein,  to  his 
damage,  exclnsive  of  tbe  value  of  any  part  of 
the  crop  due  appellants  for  rent  in  the 
amount  assessed  by  tbe  Jury.  The  indispu- 
table evidence,  as  well  as  the  pleadings  of  tbe 
parties,  shows  that  appellee  was  in  posses- 
sion of  and  cultivating  tbe  field  in  which  the 
injured  crop  was  growing  as  appellants'  ten- 
ant, and  that  while  in  such  possession  ap- 
pellants, as  bis  landlords,  agreed  to  protect 
his  crop  from  injury  by  their  cattle  in  the 
pasture.  Appellants  having  failed  to  per- 
form such  agreement,  it  is  immaterial  wheth- 
er appellee  rented  from  them  or  another.  In 
either  event  they  would  be  liable  for  the 
damages.  Therefore  appellants  could  not 
have  been  prejudiced  by  the  paragraph  of  tbe 
charge  which  told  the  Jury  if  it  believed 
from  the  evidence  that  plaintiff  rented  the 
premises  from  Miller,  and  he  bad  autborit.r 
to  rent  tbe  same,  defendants  would  be  liable 
on  tbe  contract,  unless  tbe  plaintiff  made  the 
contract  with  defendants,  and,  in  such  event 
plaintiff  and  defendants  would  be  bound  by 
it,  for  tbe  only  part  of  the  contract  of  plain- 
tiff with  either  Miller  or  defendants  that 
could  affect  the  question  of  damages  was  in 
effect  the  same  in  both;  i.  e.,  in  each  It  was 
in  effect  agreed  that  plaintiff's  crop  should 
be  protected  from  damages  done  by  cattle. 
In  view  of  tbe  undisputed  evidence,  tbe  para- 
graph of  the  charge  complained  of  in  the 
third  assignment  was  more  favorable  to  ap- 
pellants than  they  bad  any  right  to  expect 
for  there  is  no  evidence  tending  to  prove 
that  plaintiff  ever  made  a  contract  with  de- 
fendants obligating  himself  to  protect  the 
crop  from  the  ravages  of  their  cattle. 

In  view  of  the  undertaking  of  defendants 
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to  protect  plalntUTs  crop  from  being  tres- 
passed upon  by  their  cattle,  It  was  unneces- 
sary for  the  court  to  Instruct  the  Jury,  as 
requested  by  appellants,  that  "it  is  the  duty 
of  a  renter  to  keep  all  fences  in  repair  so  as 
to  protect  himself  against  trespasses  from 
stock  to  his  crop,  in  the  absence  of  any  con- 
tract by  the  landlord  to  keep  the  fences  in 
repair."  This  also  disposes  of  appellants' 
eighth  assignment.  As  the  evidence  strong- 
ly tends  to  show  that  plaintUTs  damages 
were  much  target  than  the  amount  assessed 
by  the  Jury,  it  may  be  fairly  presumed,  in 
view  of  the  matters  submitted  by  the  charge, 
that  the  Jury  allowed  defendants  everything 
they  were  Justly  entitled  to,  and,  after  de- 
ducting It  from  the  entire  amount  of  damages 
sustained  by  plaintiff,  found  the  balance  in 
his  favor. 

We  have  considered  all  the  assignments  of 
error  presented  in  appellants'  brief,  and  be- 
lieve none  of  them  is  well  taken. 

Affirmed* 


LEWTBR  V.  LINDLBT. 

(Court   of   CMvll  Appeals  of  Texas.    Oct  25, 
1906.) 

1.  WrTNESSES — IHFKACBUENT — BVIDEITOB     0I< 
DlBHONEBTT. 

In  an  action  to  recover  possession  of  certain 
property  under  a  bill  of  sale  executed  by  defend- 
ant, where  defendant  testified  that  the  bill  of 
sale  was  merely  intended  as  a  mortsatre  to 
secure  plaintiff  in  case  defendant  was  ina^ted 
to  him,  testimony  that  witness  had  bought  ,a 
vendor's  lien  note  si^ed  by  defendant,  and  that 
defendant  had  told  him  that  It  was  the  only  note 
against  the  land  covered  thereby,  whereas  in  fact 
there  was  another  note  against  the  land,  and 
that  defendant,  on  being  asked  about  it,  stated 
that  he  had  beat  witness  out  of  his  money,  was 
admissible  to  discredit  defendant's  testimony. 

[Ed.  Note.— For  cases  in  point,  see  voL  t50, 
Gent.  Dig.  Witnesses,  {  1128.] 

2.  Teial — CoNDTjOT  or  JinxiB — Coicmert  on 

EVIDBNCK. 

It  was  error  for  the  trial  judge,  in  admitting 
evidence,  to  say  that  he  could  not  see  that  it  had 
anything  to  do  with  the  case,  and  to  incorrectly 
state  that  the  Court  of  Civil  Appeals  bad  set- 
tled the  case,  except  as  to  the  value  of  the  prop- 
erty in  controversy ;  but  the  testimony  should 
luive  been  admitted  without  any  comment  cal- 
culated to  affect  its  weight  with  the  jury. 
8.  Samx — ABOUUEirTB  AWD  CosBuat  OF  Cotm- 
SKL — Reaoinq  Law  to  Joby. 

It  was  error  for  the  court  to  permit  plain- 
tiff's counsel  to  read  in  the  hearing  of  the  jnry 
a  part  of  the  opinion  of  the  Court  of  Civil  Ap- 
peals in  tlie  case  which  recited  the  rendition  of 
verdict  for  plaintiff,  and  to  state  tliat  he  was 
reading  from  a  law  book  and  reading  what  the 
Court  of  Civil  Appeals  said  in  that  same  case, 
and  to  call  the  jury's  attention  to  the  fact  that 
he  had  read  what  the  Court  of  Civil  Appeals 
said  about  the  case. 

[Ed   Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Trtol,  »  283,  290-293.] 

4.   SaKK   —    iNSTBTICnONS    —    MlSSTATBUEirr 
Of   PLBASnTOS. 

A  charge  that  defendant  had  pleaded  that  a 
bill  of  sale  in  controversy  was  intended  as  a 
mortgage  to  secure  the  payment  of  a  30-day 
note  for  a  certain  sum,  whereas  defendant  had 
said  nothing  about  the  note  in  his  answer,  but 
bad  alleged  that  the  bill  of  sale  was  not  to  pass 


tlUe  to  the  property,  but  he  was  to  Imts  90  days 
in  which  to  determine  whether  he  owed  plain- 
tlB  anything,  was  not,  in  the  absence  of  a  re- 
quest for  a  special  instruction,  ground  for  re- 
versal, where  the  bill  of  sale  showed  the  consid- 
eration to  be  the  amount  specified  by  the  court 
as  the  amount  of  the  note,  and  plaintiff  testified 
that  the  bill  of  sale  was  given  with  the  under- 
standing that  defendant  should  have  30  days 
to  pay  the  debt,  and  that  he  considered  the  prop- 
er^ his  when  the  bill  of  sale  was  made  and 
the  property  delivered  to  him. 
6.  Saue — Genjsbal  IifBTBucnoiTB — ^NxcKSSiTT 
OF  Special  Reqttest. 

A  charge  to  find  for  defendant,  if  a  bHI  «f 
sale  in  controversy  was  executed  without  con- 
sideration, was  not  subject  to  the  objection  of 
being  too  general,  in  the  absence  of  a  request 
for  a  special  instructloQ  submitting  tlie  question 
more  specifically. 

6.    SATIS — DUBESS. 

A  bill  of  sale  execnted  by  defendant  to 
avoid  a  levy  of  execution  about  to  be  made  by 

Slaintiff  to  satisfy  a  debt  owed  by  defendant 
I  to  be  deemed  voluntary,  and  is  binding  upon 
defendant 

Appeal  from  Tom  Oreen  County  Court; 
Milton  Mays,  Judge. 

Action  by  3.  H.  Lindley  against  B.  F.  Lew- 
tor.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

J.  B.  Wade  and  Brightman  &  Upton,  for 
appellant 

BIDSON,  J.  This  is  a  salt  to  recover  the 
title  and  possession  of  five  head  of  horses 
and  one  wagon  described  in  plainttfTs  first 
amended  original  cause  of  action,  originally 
brought  in  the  Justice's  court  of  precinct  Na 
1  of  Tom  Green  county,  and  which  cause  was 
appealed  to  the  coun^  court  of  said  county, 
and  on  the  8th  day  of  January,  1904,  Judg- 
ment was  rendered  by  said  coimty  court 
against  the  appellant  and  in  favor  of  appel- 
lee for  the  title  and  possession  of  the  prop- 
erty, from  which  Judgment  appellant  ap- 
pealed to  this  court,  and  the  case  was  re- 
versed and  remanded.  Lewter  v.  Lindley, 
81  8.  W.  776.  And  thereafter,  on  the  4th 
day  of  January,  1906,  the  case  was  tried 
again  in  the  county  court  of  Tom  Green  coun- 
ty, and  Judgment  again  rendered  against  ap- 
pellant and  in  favor  of  appellee  for  the  title 
and  possession  of  the  above  described  prop- 
erty, from  which  Judgment  this  appeal  was 
token 

Appellant  specially  answered,  in  substance, 
that  on  or  about  the  13th  day  of  April,  1903. 
the  appellee,  J.  H.  Lindley,  In  company  with 
the  sheriff  of  Irion  county,  approached  the 
appellant,  having  an  execution  against  him. 
and  stated  to  him  that  he  would  have  to 
satisfy  said  execution  or  said  sheriff  would 
levy  upon  his  wagon  and  team,  and,  defend- 
ant at  the  time  was  residing  in  San  Angela 
and  being  away  from  home  and  liaving  his 
wagon  loaded  with  freight,  was  compelled, 
by  the  force,  threats,  and  fraudulent  rep- 
resentations of  appellee  and  said  sheriff,  to 
execute  the  instrument  herein  sued  on  by 
appellee,  and  was  compelled,  in  order  to 
keep  the  said  Lindley  and  said  sheriff  from 
levying,  on  said  wagon  and  team,  and  tenvlng 
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appellant  In  Irion  county,  withont  any  means 
of  delivering  his  load  of  freight  or  of  re- 
turnins  to  his  said  home,  and  It  was  ex- 
pressly understood  that  the  instrument  exe- 
cuted by  appellant  to  appellee  was  not  to 
pass  the  title  to  said  property,  but  by  the 
execution  of  the  same  appellant  was  to  have 
80  days  from  the  date  of  its  execution  in 
which  to  determine  whether  or  not  he  owed 
the  plalntur  anything;  and,  further,  that 
said  instrument  was  without  consideration, 
and  that  appellee  never  at  any  time  paid 
appellant  any  consideration  for  the  execu- 
tion of  said  purported  bill  of  sale. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  below  in 
permitting  the  witness  W.  M.  Llndley,  over 
api)ellant'8  objections,  to  testify  that  in  the 
year  1897  he  bought  a  vendor's  lien  note, 
signed  by  the  defendant,  Lewter,  and  payable 
to  one  Jones,  and  that  Lewter  told  him  that 
it  was  the  only  note  against  the  land,  and 
that  he  learned  after  Lewter  had  sold  the 
land  that  there  was  another  note  against 
the  land,  and  that  he  adced  Lewter  about  it, 
and  Lewter  said  that  he  (Lewter)  had  beat 
him  (witness)  out  of  his  money.  Appellant 
contends  that  this  testimony  was  Incompe- 
tent, irrelevant,  immaterial,  and  highly  prej- 
udicial to  him  in  the  trial  of  this  case.  This 
testimony  was  admitted  as  tending  to  dis- 
credit the  testimony  of  appellant,  to  the  ef- 
fect that  in  making  the  bill  of  sale  to  appel- 
lee it  was  understood  that  the  title  was  to 
remain  In  him,  and  was  intended  as  a  mort- 
gage to  secure  Llndley,  in  case  he  was  in- 
debted to  blm,  and  that  he  did  not  owe  him 
anything — if  appellant  would  attempt  to 
beat  his  debt  at  one  time,  be  might  attempt 
to  do  so  at  another.  There  was  no  error  in 
the  admission  of  said  testimony. 

By  his  second  assignment  of  error,  appel- 
lant complains  of  certain  remarks  made  by 
the  court  during  the  progress  of  the  trial, 
which  remarks  are  as  follows :  "If  I  under- 
stand the  mandate,  the  Court  of  Civil  Ap- 
peals settled  everything  in  this  case,  except 
for  the  Jury  to  find  the  value  of  the  prop- 
«rty."  Appellant  duly  excepted  to  the  re- 
marks of  the  Judge.  They  were  improper. 
It  appears  from  appellant's  bill  of  excep- 
tions No.  2,  taken  to  said,  remarks  of  the 
Judge,  that  at  the  time  said  remarks  were 
made  defendant  offered  in  evidence  a  certi- 
fied copy  of  the  Judgment  in  the  case  of  W. 
M.  Llndley  v.  B.  F.  Lewter  et  al.,  from  the 
records  of  the  district  court  of  C!omanche 
«ounty,  and  the  court,  at  the  time  said  Judg- 
ment was  offered,  stated  in  the  presence  and 
bearing  of  the  Jury  that  he  would  admit  said 
Judgment  in  evidence,  but  did  not  see  that 
It  bad  anything  to  do  with  the  case;  then 
-using  the  remarks  above  quoted.  The  court 
-should  have  admitted  the  testimony  offered 
-without  any  comment  calculated  to  increase 
or  diminish  its  weight  with  the  Jury.  Frie- 
t>eri;  Klein  te  Co.  v.  Beach  Hotel  Co.,  63  Tex. 
-449.  The  understanding  as  to  the  effect  of 
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the  mandate  or  opinion  of  the  Court  of  Civil 
Appeals  In  this  case  on  a  former  appeal,  ex- 
pressed by  the  Judge  below  trying  this  case, 
was  incorrect.  The  case  was  reversed  gen- 
erally, leaving  all  the  Issues  to  be  tried  again. 
Lewter  v.  Llndley,  81  8.  W.  776.  The  re- 
marks were  calculated  to  improperly  In- 
fluence the  Jury  as  to  a  controverted  issue  in 
the  case,  and  therefore  constitute  reversible 
error. 

Appellant's  third,  fourth,  and  fifth  assign- 
ments of  error  complain  of  statements  per- 
mitted to  be  made  by  the  attorney  for  ap- 
pellee, in  the  presence  and  hearing  of  the 
Jury,  relating  to  the  effect  of  the  former  opin- 
ion of  the  Court  of  Civil  Appeals  in  this  case 
and  of  the  court  permitting  said  attorney 
to  read  from  said  opinion  in  the  presence 
and  hearing  of  the  Jury.  From  appellant's 
bill  of  exceptions  No.  3,  It  appears  that  the 
attorney  for  appellee  was  permitted  by  the 
court  to  read  in  the  presence  and  hearing  of 
the  Jury  that  part  of  the  former  opinion  of  the 
Court  of  Civil  Appeals  in  this  case  which  re- 
cites that  "there  was  a  trial  before  a  Jury 
which  resulted  in  the  following  verdict:  'We 
the  Jiu'y,  find  from  the  evidence  that  is  was  a 
bill  of  sale,  and  find  for  the  plaintiff  in  the 
sum  of  $146.60,  or  the  recovery  of  said  five 
horses  and  wagon,  as  described  in  bill  of 
sale', "  and  that,  when  appellant  objected  to 
counsel  reading  the  above  quotation,  the 
court  remarked  in  the  presence  and  hearing 
of  the  Jury  "that  counsel  had  a  right  to  read 
from  a  law  book,  or  a  dictionary,  if  he  want- 
ed to."  And  counsel  for  plaintiff  said:  "I 
am  reading  from  a  law  l>ook,  and  reading 
what  the  Court  of  Civil  Appeals  said  in  this 
same  case,"  and  that  counsel  for  plaintiff 
in  addressing  the  Jury  stated  to  them :  "Gen- 
tlemen, you  have  heard  me  read  to  the  court 
what  the  Court  of  Civil  Appeals  said  about 
the  trial  of  this  case  before."  We  are  of 
opinion  that  it  was  highly  improper  for  the 
court  to  permit  counsel  for  plaintiff  to  read 
in  the  presence  of  the  Jury  that  part  of  the 
former  opinion  of  the  Court  of  Civil  Appeals 
in  this  case  quoted  above,  and  to  permit  him 
to  make  the  comments  above  stated  in  the 
presence  and  hearing  of  the  Jury  Upon  said 
former  opinion.  Attaway  v.  Maddax  (Tex. 
App.)  14  S.  W.  1017;  O.  H.  &  S.  A.  Ry.  Co.  v. 
Michalke   (Tex.   Civ.    App.)   37    S.    W.   480. 

Appellant's  sixth  assignment  of  error  con- 
tends that  the  court  erred  in  its  charge  to  the 
Jury  in  stating  the  allegations  contained  in 
appellant's  answer,  In  that  the  coiu't  stated 
in  its  charge  that  the  defendant  pleaded  that 
the  bill  of  sale  was  intended  as  a  mortgage 
to  secure  the  payment  of  a  certain  note,  due 
30  days  after  date,  for  the  sum  of  $146.60; 
whereas  appellant  said  nothing  about  a  note 
in  his  pleadings.  Appellant  alleged,  in  sub- 
stance, in  his  answer  that  the  bill  of  sale 
executed  by  him  was  not  to  pass  the  title  to 
the  property,  but  he  was  to  have  30  days 
from  its  execution  in  which  to  determine 
whether  or  not  he  owed  the 
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thing,  and  his  answer  also  contained  a  gen- 
eral denial  of  appellee's  cause  of  action.  Ap- 
pellant testified  on  the  trial  that  it  was  un- 
derstood that  the  title  was  to  remain  in  him, 
and  was  intended  as  a  mortgage  to  secure 
lilndley,  in  case  he  was  indebted  to  him.  Ap- 
pellee testified  that  appellant  gave  him  the 
bill  of  sale  with  the  understanding  tttat  he 
would  give  him  30  days  to  pay  the  amount 
off,  that  he  considered  the  property  was  his, 
when  the  bill  of  sale  was  made  and  the  prop- 
erty delivered  to  him,  and  that  he  gave  Lewter 
30  days  to  pay  the  debt  off.  The  bill  of  sale 
Introduced  In  evidence  showed  the  considera- 
tion to  be  $146.60.  The  charge,  in  the  ab- 
sence of  a  special  Instruction  requested  by 
appellant,  would  not  be  reversible  error ;  but, 
as  the  case  will  be  reversed  on  other  grounds, 
the  court  upon  another  trial  will  evidently 
correct  his  charge  In  the  respect  referred  to. 

Appellant's  seventh  assignment  of  error 
complains  of  that  part  of  the  general  charge 
of  the  court  to  the  jury,  which  Is  as  follows : 
"If  you  believe  that  said  bill  of  sale  was 
executed  without  consideration,  then  you  will 
return  a  verdict  tor  defendant,"  upon  the 
ground  that  same  is  too  general,  and  that  the 
court  should  apply  the  law  to  the  facts  in 
the  case.  This  charge  was  suflScient,  in  the 
absence  of  a  special  instruction.  If  appel- 
lant desired  the  case  submitted  more  specif- 
ically, he  should  have  requested  a  proper  In- 
struction. 

Appellant's  eighth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give 
to.  the  jury,  at  his  request,  the  following 
special  instruction :  "Gentlemen  of  the  jury, 
you  are  instructed,  at  the  request  of  defend- 
ant, that  If  you  believe  that  the  purported 
bill  of  sale  was  signed  by  the  defendant  in 
order  to  prevent  an  execution  from  being 
levied  on  bis  wagon  and  team,  and  was  not 
voluntarily  made,  then  you  will  find  for  the 
defendant,  and  you  will  give  this  charge  equal 
weight  with  the  main  charge."  This  charge 
does  not  embody  a  correct  principle  of  law. 
If  appellant  owed  the  debt  and  appellee  was 
about  to  levy  an  execution  on  his  property 
for  the  purpose  of  satisfying  the  debt,  and 
appellant,  in  order  to  avoid  the  levy,  made 
the  bill  of  sale,  it  would  be  a  voluntary  act 
on  his  part,  and  legally  binding  upon  him. 

Appellant's  ninth  assignment  of  error  com- 
plains of  the  verdict  of  the  jury  and  judg- 
ment of  the  court,  upon  the  ground  that  It 
is  contrary  to  law  and  the  evidence,  In  that 
the  evidence  all  shows  that  the  purported 
bill  of  sale  was  only  a  mortgage,  and  that 
plaintlfT  was  not  entitled  to  possession  of 
said  property  at  the  time  he  brought  the  suit 
As  the  case  will  be  reversed.  It  is  unneces- 
sary for  us  to  pass  upon  the  question  raised 
by  this  assignment. 

Appellant's  eleventh  assignment  of  error  Is 
overruled  for  the  reasons  stated  in  dispos- 
ing of  his  eighth  assignment. 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  court  below  is  reversed  and  the 
cause  remanded. 
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1.  EviDKNci;  —   OFiRioire    of    Witnxss  — 
NECESsrrr  of  Stattko  Facts. 

Testimony  of  a  nonexpert  witness  that, 
from  what  he  saw  and  observed  of  plaiotiS. 
his  physical  condition  was  such  that  he  could 
not  work,  when  not  accompanied  by  the  facts  on 
which  the  witness'  conclusion  was  based,  was 
incompetent  aa  being  the  mere  opinion  of  the 
witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20. 
Cent    Dig.    Evidence,   U   2238,   2292,  2296.] 

2.  Sauk — SixF-SEBvnto   Declaratiokb — Cok- 

IfUWICATIONS  TO  PHTSICIAW. 

Testimony  of  a  physician  as  to  what  plain- 
tiff told  him  as  to  nis  (plaintifTa)  ability  to 
hear  was  admissible,  unless  the  oocaaion  of  the 
communication  was  prepared  by  plaintiff  for  the 
sole  purpose  of  furnishing  the  physician  with  in- 
formation on  which  to  base  an  opinion  favorable 
to  plaintiff,  in  which  case  it  would  not  be  ad- 
missible. 

[EM.  Note. — For  cases  in  point  see  toL  20. 
Cent  Dig.  Evidence,  $§  383-385.] 

3.  Appeal — Bills    or    Exckptiok — ^Aides  bt 
Statement. 

The  Court  of  Civil  Appeals  is  not  reqnirrf 
to  look  to  the  evidence  contained  in  the  state- 
ment of  facts  in  aid  of  a  bill  of  exceptions. 

4.  Mastkb  Ain>  Sebvant — Injubies  to  Sebv- 
AHT — Actions — I  wsTBucrnoNs. 

In  an  action  for  injuries  to  a  section  hand, 
cansed  by  the  wreck  of  a  hand  car  on  which  he 
was  riding,  where  the  complaint  alleged  that  the 
wreck  was  occasioned  by  reason  of  a  linioc 
block,  which  the  foreman  had  negligently  plaoo.1 
on  the  front  end  of  the  car,  falling  off  the  car 
while  the  same  was  moving,  and  there  was  do 
evidence  of  any  other  actionable  negligence  than 
that  charged,  a  reouested  instruction  that  if  the 
foreman  did  not  direct  the  lining  block  to  be 
placed  toward  the  forward  end  of  the  car,  plain- 
tiff could  not  recover,  should  have  been  girfn. 

5.  TBIAL — QUESTIOITB     FOR     JDBT — ColfSIllEBA- 
TION  OF  EJVIOEWCK. 

Where  the  evidence  Is  of  such  character 
that  ordinary  minds  may  differ  as  to  the  conclu- 
sion to  be  drawn  therefrom,  the  court  is  not 
authorized  to  withdraw  the  issue  to  which  it 
relates,  nor  withhold  it  from  the  consideration 
of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  4<>. 
Cent  Dig.  Trial,  8?  332,  333.] 

6.  Mabteb  Aim   Servant  —  AsstTMmOR  or 
KiSK— Obvious  DaVgers. 

A  servant  does  not  assume  risks  which  mav 
arise  from  his  master's  negligence,  but  does 
assume  the  ordinary  risks  incident  to  the  par- 
ticular work  which  he  engages  to  do,  and  rists 
of  dangers  which  are  obvious  or  are  knoini  to 
him,  or  knowledge  of  which  he  must  awjnire 
in  the  prosecution  of  his  work,  whether  arisins 
from  the  nature  of  the  work  or  the  manner  in 
which  it  is  conducted. 

[Ed.  Note. — For  cases  in  point  see  vol.  34. 
Cent  Dig.  Master  and  Servant  H  538,  K*.'. 
574-000,  610-624.] 

7.  Same. 

A  secticm  band,  who  was  injured  by  reason 
of  a  lining  block  falling  from  the  front  end 
of  the  hand  car  on  which  he  was  ridint  a™ 
wrecking  the  car,  assumed  the  risk,  If  the  car 
was  loaded  in  the  usual  and  customary  way.  and 
the  lining  block  was  not  placed  on  the  front 
end  thereof  by  special  direction  of  the  for*^ 
man,  or  if  the  block  was  pushed  to  the  frurt 
end  of  the  car  by  direction  of  the  foreman.  ai"l 
placed  in  a  position  which  would  likely  cau.*'  :< 
to  fall  or  be  thrown  from  the  car  by  the  onl<- 
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nary  motion  of  the  car,  and  the  eection  hand 
knew  the  position  in  which  it  was  placed,  and 
knew  the  danger  to  which  he  was  exposed,  or 
snch  danger  was  obvious,  or  must,  in  the  per- 
formance of  his  work,  have  been  known  to  hfm. 

8.  Saice. 

Bnt,  if  the  block  was  moved  to  the  front 
of  the  car  by  command  of  the  foreman  without 
the  knowledge  of  the  section  hand,  or  if  the 
danger  incident  to  the  position  which  the  block 
occupied  was  not  obvious  or  known  to  him,  and 
knowledge  of  such  danger  oould  not  be  impnted, 
be  did  not  assume  the  risk,  although  he  did 
know  the  position  in  which  the  block  was  placed. 

9.  Tbiai.  —  IiraTBUcrnoNS  —  ArpucABiUTT  to 

KVIBENCK. 

In  an  action  for  injuries  to  a  servant,  a 
release  was  pleaded  by  defendant,  and  the  ex- 
ecution thereof  was  denied  by  plaintiff.  The 
evidence  showed  that  plaintiff  could  not  read  or 
write,  and  that,  if  he  signed  the  release,  he  did 
so  by  making  his  mark.  Plaintiff  testified  that 
he  did  not  sign  the  release,  and  never  saw  it 
before  it  was  shown  to  him  on  the  trial ;  but 
there  was  no  evidence  of  (alse  or  fraudulent 
representations  made  by  defendant  with  respect 
to  the  release,  or  that  Its  true  nature  was  con- 
cealed from  plaintiff.  Held,  that  a  charge,  if 
the  release  was  falsely  and  fraudulently  repre- 
sented to  plaintiff  to  be  something  other  than 
a  release  and  its  true  nature  was  fraudulently 
concealed  from  plaintiff  by  defendant's  agents, 
to  return  a  verdict  for  plaintiff,  was  erroneous 
and  ground  for  reveraaL 

10.  Samx — ExacunoN  or  Rbixask. 

A  requested  charge  that  the  release  was  a 
bar  to  the  action,  unless  it  was  not  executed  by 
plaintiff,  that  it  was  executed  by  plaintiff,  if  his 
name  was  signed  thereto  by  another  and  he  made 
his  mark  by  touching  the  pen  with  which  the 
mark  was  made,  ana  that,  unless  the  release 
was  not  in  fact  executed  by  plaintiff,  the  jury 
shonld  return  a  verdict  for  defendant,  should 
have  been  given. 

Appeal  from  District  Court,  Htmt  County; 
R.  Ia  Porter,  Judge. 

Action  by  J.  H.  Demsey  against  the 
St.  lionls  Southwestern  Ballway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

E.  B.  Perkins  and  Templeton,  Croaby  & 
r>insmore,  for  appellant. 

TALBOT,  J.    J.  H.  Demsey  brought  this 
snit  to  recover  of  appellant  damages  alleged 
to  have  been  sustaUied  by  him  on  account 
ot  tbe  wreck  of  a  hand  car  on  which  be  was 
riding,  while  engaged  in  tbe  employ  of  the 
defendant  as  a  section  hand.    It  was  alleged 
ttiat  the  wreck  was  occasioned  by  reason  of 
a  lining  block  falling  off  the  front  end  of  tbe 
car  while  the  same  was  being  propelled  along 
tbe  track;  that  tbe  foreman  of  the  section 
crew  caused  the  block  to  be  put  on  the  front 
end  of  the  car,  when  It  should  have  l>een 
placed  on  tbe  back  end  of  tbe  car,  where, 
If   It  fell  off,  it  would  not  wreck  the  car. 
Xbe   defendant   pleaded   the   general   issue, 
eontrlbutory  negligence,   assumed  risk,  and 
specially  that  the  plaintiff  for  a  valuable 
coxisideratlon  bad  released  his  claim  for  dam- 
ages on  account  of  the  said  accident.    Tbe 
plaintiff,   by   supplemental    petition,    denied 
under  oath  having  executed  any  such  release, 
and  pleaded  specially  that,  if  he  did  execute 
-ttie  same,  he  did  so  without  knowing  what 


it  was,  and  supposing  it  to  be  something  else, 
and  that  he  was  induced  to  do  so  by  reason  of 
fraudulent  representations  made  to  him  by 
the  agents  of  the  defendant.  The  case  was 
tried  before  a  jury,  and  on  October  22,  1904, 
the  plaintiff  recovered  Judgment  for  $1,750. 
The  defendant's  motions  for  new  trial  were 
overruled, -and  he  appealed. 

W.  T.  Edgar,  a  witness  of  plaintiff,  was 
permitted  to  testify  over  defendant's  objec- 
tion that,  from  what  be  saw  and  observed  of 
plaintiff  while  plaintiff  was  working  for  him, 
his  physical  condition  was  such  he  could 
not  work  at  that  time.  This  testimony  was 
objected  to  on  the  ground  that  the  same  was 
the  opinion  of  a  nonexpert  witness,  concern- 
ing a  matter  about  which  he  was  not  com- 
petent to  Bxieak.  The  objection  was  well 
taken,  and  should  have  been  sustained.  The 
answer  was  but  the  conclusion  of  the  witness, 
and  he  had  not  qualifled  as  an  expert;  nor 
was  it  made  to  appear  that  the  testimony 
was  "embraced  within  any  of  the  exceptions 
to  the  rule  which  excludes  mere  opinions  of 
witnesses."  It  Is  well  settled  that  "tbe 
facts  upon  which  the  concinsion  is  based  must 
be  established  to  authorize  the  opinion  of  a 
nonexpert  witness."  The  witness  not  being 
qualifled  to  speak  as  expert,  and  failing  to 
state  the  facts  upon  which  bis  conclusion 
was  predicated,  the  testimony  objected  to 
was  not  competent  Clardy  v.  Callicoate,  24 
Tex.  172;  Railway  Co.  v.  Scott  (Tex.  Civ. 
App.)  20  S.  W.  725;  Wells-Fargo  Express  Co. 
T.  Boyle  et  al.,  87  S.  W.  164,  12  Tex.  Ot. 
Rep.  994. 

Appellant's  second  assignment  of  error 
complains  of  the  admission,  over  its  objection, 
of  the  testimony  of  Dr.  J.  M.  Wolfe,  that  the 
plaintiff  told  him,  he  (plaintiff)  could  not  bear 
a  watch  tick  when  the  same  was  held  more 
than  five  or  six  inches  from  his  ear.  The 
objections  urged  to  this  testimony  were  and 
are  that  the  same  was  hearsay  and  self- 
serving.  The  proposition  propounded  under 
this  assignment  is  "that  the  mere  declarations 
of  tbe  plaintiff  [as  detailed  by  the  witness] 
made  to  an  expert  on  an  occasion  prepared 
by  himself  for  the  sole  purpose  of  furnishing 
the  expert  with  information  on  which  to  base 
an  opinion  favorable  to  plaintiff,  was  not 
admissible."  The  proposition  is  a  correct 
statement  of  the  law  (Railway  Co.  ▼.  Johnson, 
95  Tex.  409,  97  S.  W.  768),  but  the  bill  of  ex- 
ceptions reserved  to  the  ruling  of  tbe  court 
does  not  show  that  the  declarations  com- 
plained of  were  made  on  such  an  occasion 
and  for  the  purpose  suggested  by  tbe  proposi- 
tion, and  an  adverse  ruling  to  appellant's  con- 
tention is  not  presented  for  review.  The  bill 
is  sufficient,  perliaps,  to  show,  and  the  propo- 
sition admits,  that  the  witness  was  an  ex- 
pert As  such  bis  statement  of  the  declara- 
tions complained  of  was  admissible,  unless 
made  on  an  occasion,  and  for  the  purpose 
Indicated  In  the  proposition.  The  bill  does 
not  show  they  were  so  made,  and  hence  it 
does  not  appear  that  the  ruling^f^he  court 
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below  InTolved  tb«  qnesUon  of  law  contained 

In  the  proposition.  It  may  be  true,  as  shown 
by  the  statement  contained  In  appellant's 
brief  under  this  assignment,  that  the  wltneos 
testified  on  cross-examination  that  his  exam- 
ination of  plaintiff  was  made  with  a  view  of 
testifying  on  this  trial,  etc.,  bnt  this  conrt 
Is  not  required  to  look  to  the  evidence  con- 
tained in  the  statement  of  facts  In  aid  of  a 
bill  of  exceptions.  As  the  case  will  be  re- 
versed upon  other  grounds,  it  la  proper  to 
say  that,  if  upon  another  trial  it  should  be 
made  to  appear  that  the  witness  Dr.  Wolfe 
tested  plaintifTa  hearing  by  holding  his  watch 
a  certain  distance  from  his  ear  and  asking 
him  If  he  heard  it  tick,  and  that  the  "occa- 
sion was  prepared  by  plalntifC  for  the  sole 
purpose  of  furnishing  said  witness,  as  an  ex- 
pert, with  iztformation  on  which  to  base  an 
opinion  favorable  to  plalntifC,"  anch  testi- 
mony should  be  excluded.  The  second  para- 
graph of  the  court's  charge  is  so  framed, 
doubtless  through  Inadvertence,  that  we 
think  it  is  probably  subject  to  appellant's 
criticism;  especially  do  we  regard  it  as  cal- 
culated to  confuse  and  mislead  the  jury. 
This  imperfection,  however,  Is  not  likely  to 
occur  again. 

Error  is  assigned  to  the  refusal  of  the  court 
to  give  appellant's  specialaebarge  No.  6,  which 
is  as  follows:  "If  the  foreman,  Ellis,  did  not 
direct  Jones  to  push  the  lining  block  toward 
the  forward  end  of  the  car,  then  plalntifF  is 
not  entitled  to  recover,  and  yon  should  re- 
turn a  verdict  for  the  defendant"  This  Charge 
should  have  been  given.  If,  as  stated  in 
the  requested  charge,  the  section  foreman  did 
not  direct  Jones  to  push  the  lining  block 
toward  the  front  end  of  the  car,  then  we 
think  the  evidence  failed  to  show  any  negli- 
gent act,  proximately  resulting  in  appellee's 
injuries,  which  would  render  appellant  liable 
in  damages  on  account  of  such  injuries.  The 
evidence  upon  the  point  is  somewhat  of  a 
n^^tive  character,  but  suflBclent,  in  our  opin- 
ion, to  raise  the  issue  suggested  by  the 
charge.  The  weight  to  be  given  to  the  testi- 
mony is  not  the  question.  If  the  evidence  Is 
of  such  a  character  "that  ordinary  minds  may 
differ  as  to  the  conclusion  to  be  drawn  from 
it,"  the  court  is  not  authorized  to  withdraw 
the  issue  to  which  it  relates,  or  withhold  it 
from  the  consideration  of  the  Jury.  Without 
intimating  what  weight  should  have  been 
given  to  the  testimony,  we  regard  It  as  suffi- 
cient to  require  the  giving  of  this  special 
charge. 

The  issue  of  assumed  risk  on  the  part  of 
appellee  was  clearly  raised  l^  the  evidence, 
but  not  BO  conclusively  established  as  to 
authorize  the  giving  of  appellant's  peremp- 
tory instruction  directing  a  verdict  for  ap- 
pellant, and  which  is  made  the  basis  of 
its  eighth  assignment  of  error.  Whether 
culpable  negligence  on  the  part  of  appellant 
resulting  in  the  injuries  to  appellee  had  been 
established,  or  whether  appellee  had  assum- 
ed the  risk  of  the  Injuries  received,  were 


Isaqes  of  fact  for  ttie  detennlnatioii  of  the 
jury.  Nor  are  we  prepared  to  say  the  court 
erred  in  refusing  to  give  appellant's  special 
charges  shown  by  assignments  Nos.  13  and 
14.  The  third  paragraph  of  the  court's 
main  charge  was  applicable  to  the  issue  of 
assumed  risk,  and  more  specially  applied 
the  law  to  the  particular  facts  of  tJila  case 
than  did  the  special  charges  refused.  It 
Is  not  believed,  however,  that  either  of  these 
charges  comprehended  and  presented  fully 
all  the  law  applicable  to  appellant*s  defense, 
plea  of  assumed  risk.  Appellee  did  not  as- 
sume, when  he  entered  the  service  of  appel- 
lant, the  risk  that  might  arise  from  the  neg- 
ligence of  appellant;  but  he  did  assume  the 
ordinary  risks  incident  to  the  particular  work 
he  engaged  to  do,  and  such  risk  of  dangers 
which  were  obvious  or  known  to  him,  or 
knowledge  of  which  he  must  have  acquired 
in  the  prosecutidn  of  such  work,  whether 
arising  from  the  nature  of  the  work  or  the 
manner  in  which  it  was  conducted.  Apply- 
ing these  principles  to  the  facts  of  this 
case,  If  the  section  foreman  did  not  direct 
the  employ^  Jones  to  push  the  lining  block 
to  the  front  of  the  car,  and  if  at  the  time  of 
the  wreck  the  tools  furnished  the  section 
crew  by  appellant  were  loaded  upon  said  car 
in  the  usual  and  customary  way,  or  if  said 
block  was  pushed  to  the  front  of  the  car 
by  direction  of  the  section  foreman,  and 
placed  In  a  position  which  would  likely 
cause  it  to  fall  or  be  thrown  from  the  car 
by  ordinary  motion  of  said  car,  and  appellee 
knew  the  position  in  which  said  block  had 
been  placed,  and  knew  the  danger,  if  any, 
to  which  he  was  exposed  by  reason  thereof, 
or  such  danger  was  obvious  or  must.  In  the 
performance  of  his  work,  have  been  known 
to  him,  then  in  either  such  event  he  assumed 
the  risks  which  might  arise  from  the  danger- 
ous situation.  On  the  other  hand.  If  the 
block  was  moved  to  the  front  of  the  car  by 
the  command  of  the  foreman,  and  this  fact 
was  not  known  to  appellee,  or,  if  known  to 
him,  the  danger  Incident  to  the  {rasitlon 
which  the  block  then  occupied  was  not  ob- 
vious or  known  to  appellee,  and  knowledge 
of  such  danger  could  not  be  imputed  to  him. 
then  he  did  not  assume  the  risk  arising  from 
the  position  in  which  said  block  had  been 
placed.  The  charge  of  the  court  upon  an- 
other trial,  the  evidence  being  the  same  as 
It  now  appears,  should  embody  suhetantiaUy 
the  views  of  the  law  as  above  expressed. 

In  the  fourth  paragraph  of  the  court's 
charge  the  jury  were  Instructed,  among 
other  things,  that  If  they  found  that  the 
written  release  of  plaintiCTs  damages  on 
account  of  the  accident  complained  of,  which 
was  pleaded  and  offered  In  evidence,  was  by 
the  agents  and  servants  of  defendant  fale»- 
ly  and  fraudulently  represented  to  plain- 
tiff to  be  something  other  than  a  release. 
and  that  said  servants  fraudulently  con- 
cealed from  plaintiff  the  true  nature  of  said 
instrument,  and  plaintiff  relying  apon  such 
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representations,  executed  said  inttmment, 
to  return  a  verdict  for  plaintiff.  This  part 
of  the  conrf  8  charge  Is  assigned  as  error  on 
the  ground  that  such  an  Issue  was  not  raised 
bj  the  evidence.  The  assignment  must  be 
sustained.  There  was  no  evidence  which 
would  have  authorized  the  Jury  to  find  that 
any  agent  or  servant  of  defendant  made  any 
false  or  fraudulent  representations  with  re- 
gard to  said  release,  or  that  the  true  nature 
of  said  instrument  was  concealed  from  plain- 
tiff. The  submission  of  these  Issues,  with- 
out any  evidence  to  support  them,  was  highly 
calculated  to  have  a  prejudicial  effect  upon 
the  rights  of  appellant,  and  constitutes,  un- 
der repeated  decisions  of  the  courts  of  this 
state  reversible  error.  Andrews  v.  South- 
wick.  20  Tex.  Ill:  Bailway  v.  McCoy,  90 
Tex.  264.  88  S.  W.  36;  Bailway  v.  Rowland, 
00  Tex.  365,  38  S.  W.  756;  Railway  v.  Wis- 
ener,  66  Tex.  674,  2  S.  W.  667;  Wood  v. 
Texas  CSotton  Product  Co.,  88  S.  W.  406, 
13  Tex.  Ct  Rep.  534.  The  Issue  raised  by 
the  evidence  with  regard  to  the  release  plead- 
ed by  defendant  was  whether  or  not  said  re- 
lease had  been  executed  by  plaintiff.  The 
evidence  shows  that  plaintiff  could  not  read 
and  write,  and  that.  If  he  signed  said  re- 
lease, the  same  was  done  by  the  making  of 
bis  mark.  Plaintiff  testified  that  he  did 
not  sign  the  release,  and  never  saw  it  before 
shown  to  him  on  the  trial.  Defendant,  up- 
on this  Issue,  requested  the  following  charge: 
"The  release  offered  in  evidence  by  the 
defendant  is  a  complete  bar  to  a  recovery  by 
the  plaintiff,  even  If  you  should  find  that 
tbe  defendant  was  liable  for  the  plalntitTs 
injuries,  unless  you  find  from  the  evidence 
that  the  release  was  not  executed  by  the 
plaintiff.  The  release  was  executed  by  the 
plaintiff.  If  bis  name  was  signed  thereto 
by  W.  P.  Rowland  and  he  made  his  mark 
by  touching  the  pen  with  which  tbe  mark 
was  made.  Therefore,  unless  you  find  that 
tbe  release  was  not  In  fact  executed  by  the 
plaintiff,  you  should  return  a  verdict  for 
the  defendant"  This  charge  correctly  ap- 
plied the  law  to  the  facts  as  shown  by  the 
evidence,  and  should  have  been  given. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 


WAIiBCBR   et   al.    v.   WOODY.' 
(Court  of  Civil  Appeals  of  Texas.  Oct.  21, 1005.) 

1.    HoiaCSRAD— lUFBOVKUERTB  — COKTBAOr— 

slonatubs    ov    wm  —  corbtitutioral 

Pbovisiohs. 

Const  art  16,  |  60,  which  provides  that 
tbe  homestead  of  a  family  shall  be  protected 
from  forced  sale,  except  for  worli  and  malerial 
used  in  constructing  improyements  thereon, 
when  contracted  for  in  writing  with  the  con- 
sent of  the  wife,  in  the  manner  required  in  a 
conveyance  of  the  homestead,  prohibits  a  sals 
of  a  oomestead  for  work  and  material  in  im- 
provements thereon,  unless  the  contract  there- 
for was  signed  by  the  wife,  which  contract,  if 
not  a  separate  instrument,  may  be  embodied  In 
a  deed  of  tmst  of  the  homestead,  given  to  as- 
cnre  payment  for  the  work  and  material. 

•Writ  of  (rror  denied  by  Supreme  Court  November 
U,  1*06. 


2.  Samx. 

A  husband  contracted  for  the  purchase  of 
fmit  trees  to  be  planted  on  his  homestead.  Tbe 
trees  were  delivered  and  planted  thereon.  Tbe 
wife  was  not  a  party  to  the  contract,  though 
some  of  the  letters  relating  thereto  were  written 
by  her.  Notes  were  execntad  for  the  payment  of 
the  trees  secured  by  a  deed  of  trust  on  the  home- 
stead. Neither  the  deed  of  trust  nor  the  notes 
showed  the  contract  nor  the  consideration. 
Held  not  to  create  a  lien  on  the  homestead, 
under  Const  art  16,  §  50. 
8.  Equity  —  JuBisDicTiow  —  RrrxNTioM  roK 
CoxprxTs  Relikf. 

Where  the  court  aoqnired  Jurisdiction  of 
a  suit  by  a  grantor  in  a  deed  of  trust  to  re- 
strain the  sale  of  his  homestead  included  there- 
in, the  payee  of  the  note  thereby  secured  bad 
the  right  to  require  the  court  to  entertain  juris- 
diction of  a  cross-action  praying  for  a  judgment 
on  tbe  note,  though  amounting  to  less  than 
$600,  the  jurisdictional  amount  in  equitv ;  the 
court  being  required  to  retain  Jurisdiction  to 
grant  complete  relief. 

Appeal  from  District  Court,  Dallas  Comity ; 
Richard  Morgan,  Judge. 

Action  by  John  W.  Woody  against  Albert 
Walker  and  others.  From  a  Judgment  for 
plaintiff,  and  from  a  Judgment  dismissing  tbe 
cross-action  of  defendants,  they  appeal. 
Judgment  for  plaintiff  affirmed,  and  Judgment 
dismissing  the  cross-action  reversed. 

Rehearing  denied  November  4,  1905. 

M.  Grimmett,  for  appellants.  M.  Ij.  Dye, 
for  appellee. 

TALBOT,  J.  This  suit  was  institnted  by 
appellee  to  enjoin  appellants  from  selling  the 
land  described  In  appellee's  petition.  It  was 
alleged.  In  substance,  that  said  tract  of  land, 
containing  about  eight  acres  and  situated  in 
Dallas  county,  Tex.,  constituted  the  home- 
stead of  appellee  and  bis  family;  that  ap- 
pellant Walker,  as  trustee,  had  advertised 
said  land  and  homestead  for  sale  May  3, 1904, 
under  and  by  virtue  of  the  terms  of  a  deed  of 
trust  given  by  appellee  and  bis  wife  on  the 
lOtb  day  of  January,  1903,  to  secure  the 
payment  of  three  promissory  notes  in  the 
sum  of  $35  each,  executed  and  delivered  by 
appellee.  Woody,  to  appellant  Stark  Bros. 
Nurseries  &  Orchards  Company ;  that,  unless 
restrained,  appellants  would  sell  the  home- 
stead of  appellee  and  family  as  advertised, 
and  thereby  cast  a  cloud  upon  their  title  to 
the  same.  It  was  further  alleged,  as  a 
ground  for  the  Issuance  of  the  injunction, 
that  the  notes,  to  secure  which  the  deed  of 
trust  bad  been  executed,  were  given  for  a 
part  of  the  purchase  money  of  certain  fruit 
trees  bought  by  appellee  from  Stark  Bros. 
Nurseries  &  Orchards  Company;  that  the 
first  of  said  notes  to  fall  due,  and  which 
provided  that  default  in  Its  payment,  when 
due,  matured  the  other  notes,  had  been  dis- 
charged by  offsets  or  counterclaims  in  tbe 
nature  of  damages  resulting  from  a  breach  of 
the  contract  of  purchase  and  shipment  of  said 
trees.  It  was  also  alleged  that  the  said  notes 
and  deed  of  trust  were  not  given  for  the 
purchase  money  of  the  land  and  premises  in 
controversy,  nor  any  part  thereof,  nor  for  tbe 
taxes  due  thereon,  nor  for  work  and  material 
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used  In  constmctliig  Improremente  thereon, 
Dor  for  either  sncb  work  or  material.  The 
writ  of  Injunction  was  granted,  and  appellee's 
I)etltlon  filed.  Defendants  pleaded  general 
and  special  demurrers,  the  general  Issue,  and 
specially  and  by  way  of  cross-action,  among 
other  things,  the  execution  and  delivery  of 
the  said  notes  and  deed  of  trust  by  appellee, 
and  the  signing  and  privy  acknowledgment  of 
the  deed  of  trust  by  appellee's  wife.  Appel- 
lants further  alleged  that  the  consideration  of 
said  notes  and  deed  of  trust  was  the  sale  and 
delivery  to  appellee.  Woody,  of  certain  fruit 
trees  to  be  planted  on  the  land  involved 
herein,  and  that  said  trees  were  "material" 
for  the  improvement  of  said  land  and  ap- 
pellee's said  homestead,  and  prayed  for  judg- 
ment on  said  notes  and  a  foreclosure  of  their 
deed  of  trust  Appellants'  demurrers  to  that 
portion  of  appellee's  petition  setting  up  a 
claim  for  damages  on  account  of  the  .alleged 
breach  of  the  contract  with  respect  to  the 
purchase  and  shipment  of  the  fruit  trees  were 
sustained.  The  case  went  to  trial  before  the 
court  without  a  Jury  upon  the  remaining 
portion  of  appellee's  petition  and  the  pleas 
and  cross-action  of  appellants.  The  court 
rendered  judgment  in  favor  of  appellee,  per- 
petuating the  Injunction,  but  declined  of  its 
own  volition  to  entertain  jurisdiction  of  ap- 
pellants' cross-action,  and  dismissed  the  same, 
holding  that,  inasmuch  as  the  amount  of  the 
debt  declared  on  In  said  cross-action  was  less 
than  1500,  it  was  a  matter  of  discretion  with 
the  court  as  to  whether  it  would  hear  and 
determine  said  action.  Appellants  excepted 
to  the  rulings  and  judgment  of  the  court,  and 
appealed. 

No  statement  of  facts  is  contained  in  the 
record,  but  the  trial  judge  filed  conclusions  of 
fact,  which  we  adopt,  and  which  are  as  fol- 
lows: "Plaintur  Is  a  married  man,  head  of  a 
family,  and  the  land  in  controversy  herein  is 
a  part  of  the  homestead  of  said  family,  and 
was  a  part  of  said  homestead  at  the  time  of 
the  execution  of  the  deed  of  trust  thereon 
which  is  sought  to  be  canceled  herein,  and 
foreclosure  of  which  is  sought  herein.  The 
indebtedness  evidenced  by  the  notes  attempt- 
ed to  be  secured  by  said  deed  of  trust  was  for 
the  purchase  price  of  certain  trees  (1,000  in 
number)  purchased  by  plaintiCC  from  the  de- 
fendant Stark  Bros.  Nurseries  &  Orchards 
Company.  These  fruit  trees  plaintiff  in- 
tended to  plant,  and  many  of  them  (749  in 
number)  he  did  plant,  on  the  aforesaid  tract 
of  land.  The  contract  for  the  purchase  of 
said  trees  was  made  by  letter,  and  as  a  result 
of  said  correspondence,  plaintiff,  by  letter, 
ordered  certain  fruit  trees,  and  sent  the 
aforesaid  notes  and  deed  of  trust,  and  the 
said  notes  and  deed  of  trust  were  received  by 
defendant  before  they  shipped  the  fruit  trees 
to  plaintiff,  which  he  bad  ordered  as  afore- 
said. Plaintiff's  wife  was  not  a  party  to  this 
correspondence,  although  some  of  the  letters 
signed  by  plaintiff  were  written  wholly  or 
in  part  by  plaintiff's  wife  at  plaintiff's  dicta- 


tion; the  plaintiff  being  at  the  time  sick  in 
bed.  Aside  from  the  aforesaid  deed  of  trust 
which  was  signed  by  both  plaintiff  and  his 
wife,  and  duly  acknowledged  by  both  as  re- 
quired by  law,  there  has  been  no  contract 
between  plaintiff  and  defendants,  or  either  of 
them,  which  has  been  signed  by  plaintiff's 
wife  or  to  which  she  was  a  party,  or  acknowl- 
edged as  deeds  are  required  to  be  acknowl- 
edged by  either  the  plaintiff  or  his  wife. 
Neither  the  deed  of  trust  nor  the  notes  show 
what  the  contract  between  the  parties  was 
nor  what  was  the  consideration  for  said 
notes." 

The  assignments  of  error  present  but  hro 
questions:  First  Did  the  court  below  en  in 
its  conclusion  of  law  that  the  land  and 
premises,  the  sale  of  which  appellee  sought  to 
enjoin  in  this  suit  was  not  subject  to  tbe 
lien  claimed  thereon  by  appellants?  Second. 
Did  the  court  below  err  in  refusing  to  enter- 
tain jurisdiction  of  appellants'  cross-acUon 
and  determine  their  right  to  recover  a  judg- 
ment against  appellee  upon  the  notes  set  up 
therein? 

We  are  clearly  of  the  opinion  that  the  trial 
court,  under  the  foregoing  facta,  correctly  de- 
cided the  first  question.  That  the  land  and 
premises  involved  constitute  a  part  of  ap- 
pellee's homestead  is  uncontroverted.  Wheth- 
er the  fruit  trees  sold  to  appellee  and  planted 
upon  his  homestead  come  within  the  meaning 
of  the  word  "material,"  as  that  term  Is  used 
In  article  16,  §  50,  of  the  Constitution,  is  « 
question  not  necessary  to  be  determined  in 
this  case,  and  we  do  not  decide  It;  but  con- 
ceding, for  the  sake  of  argument  that  sndi 
trees,  when  purchased  for  that  purpose  and 
planted  upon  the  homestead,  constitute  "ma- 
terial" used  in  the  construction  of  improve- 
ments thereon,  as  contemplated  by  tbe 
framers  of  the  Constitution,  and  within  tbp 
meaning  of  the  provisions  of  the  section  ^ 
article  mentioned,  still  we  think  the  action 
of  the  lower  court  in  holding  that  appellants, 
under  the  facts  in  this  case,  had  no  lien  upon 
appellee's  homestead  and  In  perpetuating  tbe 
Injunction  sued  out  must  be  sustained.  Ex- 
cept for  the  purchase  money,  or  a  part  thwe- 
of,  tbe  taxes  due  thereon,  or  for  work  and 
material  used  In  constructing  improvements 
thereon,  the  homestead  of  a  family  in  this 
state  is  absolutely  protected  from  forced  sale: 
To  remove  this  shield  of  tbe  Constitution, 
and  authorize  a  sale  of  tbe  homestead  for 
work  and  material,  or  either,  used  In  making 
Improvements  thereon,  as  provided  In  the  ex- 
ception to  the  general  provision  of  exemption. 
It  must  be  shown  that  such  work  or  matolal. 
or  both,  as  the  case  may  be,  was  contracted 
for  in  writing,  with  the  consent  of  the  wife 
given  in  the  same  manner  as  Is  required  In 
making  a  sale  and  conveyance  of  tbe  home- 
stead. Const  art  16,  I  60.  This  contract 
must  be  in  writing  as  is  required  by  the  Con- 
stitution, and  by  its  express  terms  sboald 
stipulate  that  work  Is  to  be  done  In  improv- 
ing the  homestead,  andLthe  cost  thereof,  or,  if 
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only  matorial  Is  to  be  nsed  In  its  Improve- 
ment,  then  tbe  pnrcbase  of  such  material  and 
Its  character  and  valne.  If  it  Is  desired  to 
secure  the  payment  of  the  cost  of  the  work, 
or  the  price  of  the  material  to  be  furnished 
by  mortgage  or  deed  of  trust  upon  the  home- 
stead, we  think  tbe  contract  for  such  work 
or  material  may  be  Incorporated  In  such  in- 
stmment,  and  if  duly  executed  by  tbe  parties 
to  be  affected  thereby,  as  is  required  in  the 
conveyance  of  such  homestead,  tbe  demands 
of  the  law  will  have  been  met  We  do  not 
think  it  necessary,  in  order  to  create  and 
fix  a  lien  upon  the  homestead  for  work  or 
material  used  In  its  improvement,  when  pay- 
ment therefor  is  sought  to  be  secured  by  a 
mortgage  or  trust  deed,  that  the  contract 
required  by  the  Constitution  to  be  executed 
by  the  husband  and  wife  must  be  separate 
and  distinct  from  sucb  mortgage  or  deed  of 
trust  If  the  mortgage  or  deed  of  trust,  in 
addition  to  tbe  usual  provision  of  sucb  in- 
strument, contains  tbe  essential  ingredients 
of  the  contract  contemplated  by  the  Constltn- 
tion,  and  is  executed  by  the  husband  and  wife 
with  the  formalities  required  in  the  sale  and 
conveyance  of  the  homestead,  such  instni- 
raent  will  fix  a  valid  lien  upon  the  same.  As 
said,  however,  the  contract,  in  whatever  form 
put,  must  be  an  express  written  contract 
"No  Hen  can  be  fixed,  and  no  foreclosure  bad, 
upon  the  homestead  by  an  implied  written 
contract,  or  by  an  express  oral  contract" 
West  End  Town  Co.  ▼.  Grigg  et  ui.  (Tex. 
Civ.  App.)  64  S.  W.  904. 

The  article  of  the  Constitution  referred  to 
above  requires  that  the  consent  of  the  wife 
be  given  to  the  incumbrance  of  her  homestead 
for  work  and  material  used  in  its  betterment, 
and  this  consent  must  be  evidenced  by  her 
privy   acknowledgement   of   the   instrument 
creating  such  incumbrance.    This  implies  a 
knowledge  on  her  part  of  the  nature  and 
extent  of  the  improvements  to  be  made ;  and 
tbe  privy  acknowledgment  required,  when  the 
Instrument  did  not  upon  its  face  show  that 
work  or  material  was  being  contracted  for  to 
be  nsed  in  improving  her  home,  and  the  ex- 
tent and  charge  therefor,  would  not  evidence 
such  knowledge  and  consent ;  and  hence  such 
an  instrument  would  be  ineffectual  for  the 
purpose  of  creating  a  lien  upon  the  home- 
stead.   As  said  in  the  case  of  West  End  Town 
C-o.  V.  Grlgg  et  ux.,  supra:    "One  of  the  main 
objects  in  requiring  the  wife  to  join  in  the 
contract  for  iinprovements  is  to  get  her  con- 
'sent,  and  to  apprise  her  fully  of  the  character 
and  cost  of  the  improvements  to  be  made." 
And  we  may  add  that  this  can  only  be  made 
to  appear  by  tbe  express  terms  of  the  contract 
acknowledged  as  before  stated.     Now,  it  is 
not  contended  that  the  deed  of  trust  sought  to 
be  foreclosed  in  this  case  by  Its  terms  evi- 
denced a  contract  entered  into  by  appellee 
and  his  wife  for  the  purchase  of  fruit  trees 
to  be  set  out  on  their  homestead.    The  deed 
of  trust  given  to  secure  the  payment  of  the 
notes  declared  on  by  appellants  evidently  ex- 


pressed no  other  consideration  than  the  notes 
themselves,  and  made  no  mention  of  fruit 
trees  as  being  therein  contracted  for,  to  be 
planted  on  appellee's  homestead;  and  no 
separate  written  contract  was  signed  and  ac- 
knowledged by  appellee's  wife.  The  trial 
judge's  findings,  as  has  been  seen,  recites  that 
"neither  the  deed  of  trust  nor  the  notes  show 
what  the  contract  between  the  parties  was, 
nor  what  was  the  consideration  for  said 
notes."  The  trial  court  correctly  held  that 
the  facts  in  this  case  were  Insufficient  to 
establish  and  fix  upon  appellee's  homestead 
appellants'  alleged  lien;  and  the  judgment 
perpetuating  the  Injunction  restraining  tbe 
sale    of  said  homestead  will  be  affirmed. 

We  are  of  opinion  that  the  court  below  erred 
in  dismissing  appellants'  cross-action  upon 
tbe  notes.  It  is  doubtless  true  that  the  de- 
cisions upon  the  question  are  somewhat  con- 
flicting and  confusing.  We  think,  however, 
the  rule  of  practice  announced  in  tbe  case  of 
Ablowlch  V.  Greenville  Nat.  Bank,  95  Tex. 
429,  67  8.  W.  79,  881,  and  the  authorities  there 
cited,  should  control  and  be  observed  under 
the  facts  In  the  instant  case.  In  the  case  of 
Stein  V.  Prieberg,  l^llen  &  Co.,  64  Tex.  271, 
cited  In  the  Ablowlch  Case,  supra,  an  injunc- 
tion, as  in  the  case  at  bar,  bad  been  sued  out 
In  the  district  court  to  prevent  the  sale,  under 
an  execution  issued  out  of  tbe  Justice's  court, 
of  exempt  property  of  the  alleged  value  of 
$150.  Upon  demurrer  the  case  was  dismiss- 
ed, because,  as  the  judge  held,  the  court  was 
without  jurisdiction.  The  Supreme  Court, 
upon  appeal,  speaking  through  Chief  Justice 
Willie,  said:  "This  being  a  proper  case  for 
the  interposition  of  a  coiHt  of  equity  to  pre- 
vent a  sale  of  property,  under  execution, 
which  the  law  had  especially  exempted  from 
forced  sale,  there  was  no  doubt,  under  the 
decision  cited  (County  of  Anderson  v.  Ken- 
nedy, 68  Tex.  616),  but  that  the  district  court 
had  power  to  issue  the  injunction,  regardless 
of  the  amount  Involved" — and  that,  "where 
the  district  court  has  obtained  jurisdiction  of 
a  cause  by  reason  of  an  Injunction,  it  is  au- 
thorized to  retain  cognizance  of  it  for  all  the 
purposes  of  the  suit  The  full  merits  of  the 
controversy,  as  presented  by  either  party, 
will  be  adjudicated."  The  case  of  Seymour 
V.  Hill,  67  Tex.  385,  3  S.  W.  313,  is  cited  and 
approved  In  the  Ablowlch  Case,  and,  as  stated 
in  the  opinion  In  the  latter  case,  "a  judgment 
of  the  Justice  of  the  peace  had  been  enjoined 
by  a  writ  issued  out  of  the  district  court,  and 
It  was  held  that  tbe  court  thereby  obtained 
jurisdiction  of  the  whole  subject-matter.  In- 
cluding tbe  debt  originally  sued  upon  in  the 
justice  court;  and  the  district  court  gave  Judg- 
ment for  the  debt  upon  the  principle  that, 
having  obtained  authority  over  the  suit  the 
court  will  retain  It  for  the  purpose  of  admin- 
istering such  relief  as  the  pleadings  and  tbe 
evidence  show  the  parties  entitled  to,  al- 
though It  would  not  have  entertained  juris- 
diction of  the  debt  as  an  original  action 
In  that  court"  ^  (^ r^r^n\f> 
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We  think  the  male  announced  In  these  de- 
cisions Is  In  line  with  the  spirit  and  purpose 
of  onr  law  to  avoid  a  mnltiplidty  of  suits, 
and  no  good  reason  is  perceived  why  it  should 
not  have  been  adhered  to  In  this  case.  We 
are  aware  that  it  has  been  said  by  our  Su- 
preme Court,  in  the  case  of  Western  Union 
Tel.  Co.  V.  Arnold,  79  S.  W.  8,  that  the  gener- 
al rule  laid  down  in  the  decisions  to  which  we 
have  adverted  "Is  not  of  universal  applica- 
tion," and  that  one  of  the  exceptions  to  it 
exists  in  that  case.  The  cases  are  dissimilar, 
and  the  present  case  does  not,  in  our  opinion, 
fall  within  that  exceptional  class  to  which 
the  remarks  in  the  Arnold  Case  refer.  Here 
the  Jurisdiction  of  the  district  court  was  in- 
voked and  rightfully  exerdsed  by  reason  of 
the  injunction  sued  out  to  prevent  the  sale 
of  appellee's  homestead.  His  homestead  had 
been  advertised  for  sale  under  a  deed  of  trust 
given  to  secure  the  payment  of  the  notes  set 
up  in  appellants'  cross-action,  and  the  court's 
Jurisdiction  to  issue  the  writ  and  grant  the 
relief  prayed  for  is  not,  and  cannot  be,  ques- 
tioned. In  this  same  proceeding,  and  In  con- 
nection with  the  exercise  of  Jurisdiction  to 
award  appellee  relief,  appellants  sought  a 
recovery  upon  the  notes.  *  This  they  were  au- 
thorized to  do,  and  entitled  to  have  a  hearing 
and  adjudication  of  their  right  of  recovery 
on  said  notes.  This  right  of  adjudication  we 
regard  as  absolute  In  a  case  like  this,  and  not 
dependent  upon  the  will,  nor  subject  to  the 
discretion,  of  the  trial  judge.  This  view  of 
the  law  is  not  inconsistent  with  the  holding 
in  the  case  of  the  Western  Union  TeL  Co.  v. 
Arnold,  supra.  On  the  contrary,  it  Is  In  line 
with  that  decision.  It  was  held  in  that  case, 
and  reaffirmed  in  the  case  of  Carswell  &  Co. 
V.  Habberzettle,  86  S.  W.  788, 12  Tex.  Ct  Rep. 
786,  "that,  although  the  amount  claimed  in  the 
petition  may  be  sufficient  to  give  the  court  juris- 
diction of  the  case,  yet,  if  the  facts  alleged  be 
such  as  to  show  no  cause  of  action  as  to  such  part 
of  the  whole  sum  sued  for  as  to  reduce  it  be- 
low the  amount  for  which  the  court  has  Juris- 
diction, the  suit  should  be  dismissed."  We 
think  it  Is  established  by  these  decisions  that 
In  such  cases  no  discretion  is  allowed,  bnt 
that  the  case  must  be  disralBsed.  In  the 
Arnold  Case,  after  the  amount  sued  for  had 
been  reduced  by  the  sustaining  of  a  demurrer 
to  a  sum  below  the  jurisdiction  of  the  court. 
Jurisdiction  was  retained  and  Judgment  rend- 
ered for  the  amount  remaining.  On  appeal 
this  was  held  to  be  error,  and  the  cause  re- 
versed. So  we  hold  that  the  court  having  ac- 
quired Jurisdiction  in  this  case  by  the  injunc- 
tion proceedings,  and  the  same  having  been 
retained  throughout  the  trial,  appellants  were 
entitled  to  an  adjudication  of  their  right  to 
recover  on  their  notes. 

The  judgment  of  the  court  below  perpetuat- 
ing the  injunction  is  affirmed,  and  its  Judg- 
ment dismissing  appellants'  cross-action, 
wherein  they  seek  a  personal  '  Judgment 
against  appellee  on  the  notes  set  up,  Is  re- 
versed, and  the  cause  as  to  that  part  of  said 
cross-action  remanded  for  trial. 


GULF,  O.  ft  S.  F.  RY.  CO.  et  al.  t.  TBBBT 
ft  McAFEE. 

(Oonrt  of  Civil  Appeals  of  TexsA    Oct.  2S, 
1905.) 

1.  Cabbiebb  —  NEouaERCE  or  Gornectiro 
Lines. 

Where  negligence  of  one  connecting  carrier 
concurs  with  that  of  another  in  caosing  dama- 
ges to  a  shipment  of  cattle,  it  cannot  escape 
liability. 

[Ed.  Note. — For  cases  in  point,  see  vol.   9, 
Cent.  Dig.  Carriers,  S  950.] 

2.  Save  —  Domestic   Shipment— Gonrkctiho 
Lines — Limitino  Liability. 

Under  Rev.  St.  1895,  art.  331b,  providing 
that  for  any  damages  to  freight  anj;where  in  a 
through  transportation  between  points  in  the 
state  over  connecting  lines  elUier  carrier  shall 
be  liable,  neither  can  by  contract  limit  his 
liability  to  damages  occnrring  on  its  line. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  {{  816-821.] 

8.  Same— Damages — Irstbuciioh.  ' 

An  instruction  that  the  measure  of  damages 
to  a  shipment  of  cattle  is  the  difference  between 
their  value  at  destination,  in  the  condition  they 
arrived,  and  what  it  would  liave  been  had  they 
not  t>een  injured,  is  not  misleading,  l>ecaiiae  not 
confining  the  recovery  to  the  aifference  in 
"market  value,"  where  all  the  evidence  ■was 
directed  to  the  question  of  such  difference  in 
market  value. 

4.  Sams— Delay  in   Fttbrishiro  Cabs — ^Ir- 
sPKCTioN  OF  Cattle. 

In  an  action  for  injury  to  a  shipment  of 
cattle,  partly  due  to  delay  In  famishing  cars, 
there  is  no  error  in  refusing  to  charge  that  the 
carrier  conld  not  receive  the  cattle  for  shipment 
till  they  had  been  insj^ected :  there  being  no 
evidence  that  the  carrier's  failure  to  receive 
them  was  attributable  to  their  not  havine  been 
inspected,  bnt  it  appearing  that  it  would  not 
have  received  them  till  It  did,  had  they  been  in- 
spected, and  that  the  shipper  was  ready  to  have 
them  inspected  whenever  the  carrier  wonid 
receive  them. 

Appeal  from  District  Court,  Navarro  Ootm- 
ty;  L.  B.  Cobb,  Judge. 

Action  by  Terry  ft  McAfee  against  the 
Oulf,  Colorado  &  Santa  F6  Railway  Oom- 
pany  and  others.  From  a  judgment  for 
plaintiff,  certain  defendants  appeal.  Affirmed. 

J.  W.  Terry,  H.  D.  McDonald,  and  A.  H. 
Oulwell,  for  appellants.  C.  L.  Jester  and 
Lewis  Carpenter,   for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellees against  appellants  and  the  Houston 
&  Texas  Central  Railway  Company  to  re- 
cover $1,170  damages  to  cattle  shipped  over 
the  roads  of  the  several  defendant  railway- 
companies.  The  trial  resulted  In  a  verdict 
and  judgment  against  ail  the  defendants  for 
1530,  of  which  ?400  was  rendered  against 
the  Gulf,  Colorado  &  Santa  F6  and  $130 
against  the  Ft.  Worth  &  Rio  Grande  Railway 
Company,  and  against  said  companies  In 
favor  of  the  Houston  ft  Texas  Central  Rail- 
way for  anything  it  might  be  required  to 
pay  ou  said  Judgment  The  appeal  Is  prose- 
cuted by  the  Gulf,  Colorado  &  Santa  F6 
and  the  Ft  Worth  ft  Rio  Grande  Railway 
Companies.  Each  appellant  has  assigned 
errors,  some  of  which  aie^separate  and  th* 
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Before   considering   tbe  assignments,   we 
will,  In  order  that  tbey  and  what  we  shall 
say  In  passing  npon  them  may  be  onder- 
Btood.    make   a    general    statement    of    the 
pleadings  and  evidence.    The  shipment  was 
a  domestic  one;   the  cattle  being  shipped 
from  San  Angelo,  Tex.,  to  Corslcana,  Tex. 
Onie   Oolf,   Ciolorado   &   Santa  F6   was   the 
Initial  carrier.    It  received  the  freight  and 
carried  It  over  one  of  Its  lines  of  road  from 
San  Angelo  to  Brownwood,  where  It  deliver- 
ed the  freight  to  the  Ft  Worth  &  Bio  Grande, 
which  carried  It  thence  over  its  line  of  road 
to  Bird's  Siding,   In  Tarrant  connty,   Tex. 
There  it  was  again  received  by  the  Quit, 
Colorado  &  Santa  F6,  to  be  carried  to  Ft 
Worth  and  delivered  to  the  Texas  Central, 
the  terminal  carrier.    The  negligence  cans- 
ing  the  damage  alleged  was  (1)  the  failure, 
after  a  statutory  demand  made  by  plaln- 
tUTs  npon  defendant  the  Gulf,  Colorado  & 
Santa  F6  Ballway  Company,  to  furnish  the 
cars  within  the  time  required  by  law  for 
tbe  transportation,  in  consequence  of  which 
the  cattle  remained  in  the  pens  awaiting 
shipment,  without  food  and  water,  from  tbe 
evening  of    November    IS,   antll   about   10 
o'clock  on  the   morning   of   November  15, 
1902;  (2)  delay  In  transportation  after  they 
were  shipped.  In  consequence  of  which  the 
cattle  were  kept  on  the  cars  for  the  period 
of  72  hours  without  feed  or  water,  causing 
them  to  be  weak,  emaciated,  and  in  bad  con- 
dition  when   they   arrived   at   destination; 
and    (3)   rough  handling,   bruising,   and   in- 
juring  the   cattle   in    transportation.     The 
Golf,    Colorado   &   Santa    F6   answered    by 
general  denial,  and  specially  that.  If  there 
was  any  delay  In   receiving  the  cattle  at 
San  Angelo,  it  was  caused  by  reason  of  the 
failure  of  the  shippers  to  have  the  cattle 
properly    inspected    as    required    by    law; 
further,  that  the  shipment  was  handled  un- 
der   a   written  contract,    by  the  terms   of 
which  its  liability  was  limited  to  such  loss 
or  Injury  as  might  occur  on  its  own  lines; 
tbat    It    handled    the    cattle    between    San 
Angelo  and  Brownwood,  and  then  between 
Bird's  Siding  and  Ft  Worth,  where  it  de- 
livered tbe  shipment  to  the  Houston  &  Texas 
Central.    The  Ft  Worth  &  Rio  Grande  an- 
swered by  a  general  denial,  and  specially 
pleaded  that,  if  there  was  any  injury  to  the 
cattle,  it  was  occasioned  before  they  were 
received  by  it  at  Brownwood,  and  it  asked 
that   In  event  of  judgment  against   it,   it 
have  judgment  over  against  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company. 

The  first  assignment  of  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  Is  as  follows : 
"Tbe  verdict  of  the  jury  is  contrary  to  the 
law  and  not  supported  by  the  evidence.  In 
this:  that  tbe  evidence  shows  that  defend- 
ant loaded  the  cattle  promptly  after  they 
bad  been  Inspected,  and  with  reasonable 
dispatch  and  without  rough  handling  trans- 
ported them  to  Brownwood,  and  promptly 
delivered  them  to  next  carrier;  that  It  re- 


ceived the  cattle  again  at  Bird's  Siding,  and 
made  a  reasonable  effort  to  unload  them  at 
Ft  Worth  for  feed,  water,  and  rest  and  that 
the  failure  to  do  so  was  not  for  reasons 
within  Its  control  or  for  which  It  would  be 
responsible;  that  It  used  due  diligence  to 
care  for  tbe  cattle,  and  afforded  tbe  shipper 
an  opportunity  to  feed  and  water  bis  cattle ; 
that  It  delivered  cattle  to  Houston  &  Texas 
Central  Railway  Company  In  a  reasonable 
time,  and  bad  nothing  to  do  with  shipment 
after  such  delivery;  that  Its  liability  under 
the  contract  was  limited  to  such  loss  or  In- 
jury as  occurred  on  Its  own  line;  and  that 
no  loss  or  injury  due  to  its  negligence  was 
done  to  the  cattle  while  same  were  In  its 
possession."  It  will  be  noticed  that  this 
was  a  shipment  of  freight  to  be  transported 
by  connecting  lines  of  common  carriers  from 
one  point  In  the  state  to  another.  There- 
fore, under  article  331b,  Rev.  St  1895,  either 
of  the  defendants  could  be  held  liable  to 
plaintiffs  for  the  damages  sustained  by  them 
In  the  shipment — the  one  against  whom  the 
liability  should  be  adjudged  having  the  right 
to  recover  such  damages  as  It  might  be  re- 
quired to  pay  from  the  carrier  throngb 
whose  negligence  the  damage  was  sustain- 
ed. G.,  H.  &  8.  A.  By.  Co.  v.  Botts  (Tex.  Civ. 
App.)  70  8.  W.  113.  If,  then,  the  evidence 
is  sufficient  to  show  that  plaintiffs  sustain- 
ed by  the  negligence  of  either  of  defendants 
the  amount  of  damages  recovered,  this  ap- 
pellant Is  liable  therefor.  And,  as  It  failed 
to  charge  that  any  of  the  damage  was  caused 
by  the  negligence  of  either  of  Its  connect- 
ing carriers  and  to  ask  judgment  against 
either  for  such  damage  as  It  might  be  re- 
quired to  pay.  It  seems  to  us  that,  as  be- 
tween Itself  and  plaintiffs,  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  cannot  com- 
plain of  the  amount  of  damage,  although 
tbe  entire  damage  may  not  have  been  caused 
by  its  negligence. 

Taking  this  view  of  the  Issue  raised  by 
the  assignment,  there  can,  in  the  light  of 
the  evidence,  be  no  doubt  plaintiffs  sustain- 
ed the  amount  of  damages  awarded  by  the 
judgment;  for  the  evidence  Is  almost  con- 
clusive of  the  fact  that  when  the  cattle 
reached  their  destination,  on  account  of 
their  damaged  condition,  they  were  worth 
at  least  $530  less  than  they  would  have 
been  If  they  bad  been  promptly  received  and 
shipped  when  tendered  this  appellant,  and 
transported  with  the  proper  care  and  rea- 
sonable dispatch.  If,  however,  the  plain- 
tiffs' recovery  against  this  appellant  was 
limited  to  the  amount  of  damages  caused 
by  It,  we  should  have  no  hesitancy  in  saying 
that  the  evidence  fully  sustains  the  verdict 
In  tbe  amount  assessed  for  such  liability; 
for,  after  reading  and  carefully  considering 
the  evidence,  the  only  doubt  we  have  In  the 
matter  Is  as  to  whether  the  entire  amount 
of  damages  should  not  have  been  adjudged 
against  tbe  Gulf,  Colorado  &  Santa  V6  Rail- 
way Company. 
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The  separate  assignment  of  the  Ft.  Worth 
&  Rio  Grande  Railway  Company  la  that 
the  court  erred  in  falling  to  sustain  Its  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  Is  contrary  to  the  evidence,  In  that 
It  does  not  tend  to  prove  any  Injury  or  dam- 
age to  plalntlfTs'  cattle  while  on  or  trans- 
ported over  Its  line  of  road.  The  evidence 
does  show  negligence  on  the  part  of  this 
appellant,  in  that  it  unreasonably  delayed 
the  carriage  of  the  cattle  over  Its  line  of 
road,  and  that  such  negligence  concurred 
with  that  of  the  other  appellant  In  producing 
the  damage.  And  the  rule  is  that,  where 
the  negligence  of  one  connecting  carrier  con- 
curs with  that  of  another  in  causing  dama- 
ges to  the  shipper's  cattle,  it  cannot  escape 
liability.  Pecos  River  Railway  Co.  v.  Iia- 
-tham  (Tex.  Civ.  App.)  88  S.  W.  394— citing 
rt  Worth  &  Denver  City  Ry.  Co.  v.  Byers 
(Tex.  av.  App.)  35  8.  W.  1082:  Texas  & 
Pacific  Ry.  Co.  v.  Smith  &  White  (Tex.  Civ. 
App.)  79  S.  W.  614 ;  Texas  Central  Railroad 
<3o.  V.  O'Loughlln  (Tex.  Civ.  App.)  84  S.  W. 
1104,  12  Tex.  Ct  Rep.  102;  Texas  &  Pacific 
Ry.  Co  V.  Slaughter  (Tex.  Civ.  App.)  84  S. 
W.  1085,  12  Tex.  Ct  Rep.  99;  Butterlck  Pub- 
lishing Co.  V.  Gulf,  Colorado  &  Santa  FS 
Ry.  Co.  (Tex.  av.  App.)  88  S.  W.  299. 

Both  appellants  assign  as  error  the  follow- 
ing ifaragraph  of  the  court's  charge:  "If 
you  believe  from  the  evidence  that  the  con- 
tract for  shipping  plaintlfts'  cattle  from 
Ban  Angelo  to  Coralcana  was  broken  by  any 
of  the  defendants  In  the  manner  charged 
In  the  petition,  and  hereinafter  referred  to, 
you  will  find  for  plalntlfTs  against  all  of  the 
'defendants.  And  you  will  further  find  upon 
which  of  the  lines  of  the  defendants'  roads  the 
•delay  occurred,  and,  if  you  find  that  one  or 
more  of  the  defendants  are  not  responsible 
for  the  delay  In  shipment  or  any  kind  of 
breach  of  the  contract,  you  will  find  for 
such  defendant  or  defendants  as  against 
the  defendant  or  defendants  In  fact  liable 
for  the  breach  of  the  contract."  The  proposi- 
tion under  the  assignment  Is:  "This  ship- 
ment having  been  handled  under  a  written 
contract,  which  provided  that  the  responsl- 
■billty  of  any  carrier  handling  the  same 
should  be  limited  to  such  loss  or  Injury  oc- 
curring upon  Its  own  line,  and  that  it  would 
not  be  responsible  for  any  loss  or  Injury  oc- 
curring thereto  by  reason  of  the  acts  of 
any  other  carrier,  such  contract  was  and 
is  binding,  and  none  of  the  defendants  would 
be  responsible  for  the  negligence  of  any 
other  defendant,  and  this  charge  was  er- 
roneous, in  that  it  made  each  defendant  re- 
sponsible for  the  handling  of  the  shipment 
from  point  of  origin  to  point  of  destination." 
AVhile  It  has  been  held  that  In  an  Interstate 
shipment  a  connecting  carrier  may  limit 
Its  liability  to  damages  occurring  on  Its  own 
line  (G.,  W.  T.  &  P.  Ry.  Co.  v.  McCampbell 
TTex.  Civ.  App.]  85  S.  W.  1159,  and  author- 
ities cited),  since  the  enactment  of  articles 
331a  and  331b  it  has  never  been  held  that 
such  limitation  can  be  created  by  contract 


where  the  shipment  is  a  domestic  one.  To 
recognize  the  right  of  connecting  carriers 
to  contract  against  this  statutory  liability 
would  be  contrary  to  public  policy,  as  it 
is  indicated  by  the  statutes  referred  to. 
For  it  is  well  settled  that  a  contract  which 
violates  the  provisions  of  a  public  statute 
Is  contrary  to  public  policy,  and  void. 
Beach  on  Law  of  Med.  Contracts.  {  1441. 
See,  also,  G.,  H.  &  S.  A.  Ry.  v.  Botta  (Tex. 
Civ.  App.)  70  S.  W.  113. 

This  also  disposes  of  assignment  of  error 
which  complains  of  the  court's  refusing  to 
give  a  special  charge  requested  by  appel- 
lants enunciating  as  law  the  substance  of 
the  proposition  quoted. 

The  fifth  assignment  of  error  Is  directed 
against  that  part  of  the  charge  which  states 
the  rule  as  to  the  measure  of  damages,  which 
is,  in  substance,  that  It  is  the  difference  be- 
tween the  value  of  the  cattle  at  destination 
in  the  condition  they  arrived  there  and  what 
It  would  have  been  bad  they  not  been  In- 
jured by  defendants'  negligence.  The  in- 
sistence under  this  assignment  Is  that  the 
measure  of  recovery  should  have  been  con- 
fined to  the  difference  in  market  value.  The 
general  rule  Is  that  in  case  of  injury  to  prop- 
erty by  the  carrier's  farilt  he  is  required  to 
make  compensation  on  the  basis  of  its  mar- 
ket value  at  place  of  destination.  And  the 
measure  of  damages  is  the  difference  be- 
tween the  value  of  the  goods  In  the  condi- 
tion when  delivered  and  what  their  value 
would  have  been  had  they  not  been  dama^^ed. 
Suth.  Dam.  §  918.  When  it  Is  considered 
that  all,  the  evidence  was  directed  to  the 
question  of  such  difference  in  market  valac, 
we  do  not  think  the  Jury  could  have  been 
misled  by  the  omission  of  the  court  to  state 
in  its  charge  that  the  measure  of  damages 
was  the  difference  in  the  market  value. 
There  was  such  an  omission  in  a  charge 
which  was  held  correct  In  the  case  of  T.  & 
P.  Ry.  V.  Murtishaw  (Tex.  Civ.  App.)  78  S. 
W.  954.  Therefore  we  overrule  the  assign- 
ment. 

There  was  no  error  in  the  court's  refus- 
ing to  charge  the  Jury,  at  appellants'  re- 
quest, that  the  Gulf,  Colorado  &  Santa  F9 
Railway  Company  could  not  receive  plain- 
tiffs' cattle  for  shipment  until  they  had 
been  inspected,  etc.,  as  is  complained  of  in 
the  sixth  assignment;  tiecause  there  was  no 
evidence  tending  to  show  that  said  compa- 
ny's failure  to  receive  the  cattle  for  ship- 
ment was  attributable  to  their  not  having 
been  Inspected.  On  the  contrary,  the  evi- 
dence shows  that  each  appellant  would  not 
have  received  them  until  It  did  receive  them 
if  they  had  been  inspected,  and  that  plain- 
tiffs were  ready  to  have  them  Inspected  at 
any  time  appellant  would  receive  them. 

There  was  neither  pleading  nor  evidence 
upon  which  special  charge  No.  5,  the  failure 
of  which  to  give  Is  made  the  basis  of  the 
sixth  assignment,  could  be  predicated.  There- 
fore the  court  did  nptTeW)^  refusing  It 

Afilrmed.         '^'  '^^    ^  i. 
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HUBBABD  CITY  COTTON  OIL  ft  GIN 

00.  T.  NICHOLS. 
(Court  of  Civil  Appeals  of  Tesaa.    Oct  25, 

1.  CORTBACT»— Meetinq  ov  Mirds— Instbuc- 

TIONS. 

The  evidence  warrantinK  a  finding  tliat 
ttiere  was  no  meeting  of  uie  minds  of  tl>« 
parties  to  an  alleged  contracL  a  requested  in- 
struction to  the  eSect  tl>at  if  tiiis  be  found 
there  was  no  contract  should  be  given. 

2.  TBIAI/— iNBTBUOTIOnS— Thobx    Oivkn    avu 
Rbqukstbd. 

Wlieie,  if  the  alleged  verbal  contract  sued 
on  was  made,  it  necessarily  abrogated  a  prior 
written  contract,  an  instruction  that  there  was 
no  verlMLl  contract,  unless  the  minds  of  the 
parties  met  on  the  terms  thereof,  renders  un- 
necessary a  requested  instruction  that  it  could 
not  lie  found  the  written  contract  was  set  a8ld& 
unless  it  appeared  the  parties  agreed  it  should 
t>e  abrogated. 
&  ArpsAi/— AfisiomuKT  or  Ebbo»— Maxtbhs 

TO  SU7POBT  PBOPOSITION. 

A  motion  to  exclude  testimony  with  refer- 
ence to  prices  cotton  sold  for,  because  witness 
has  no  Independent  recollection  and  no  books 
of  original  entry  showing  the  transactions,  and 
has  not  produced  the  books  of  original  entry, 
does  not  support  the  proposition  under  an  as- 
signment of  error  that,  after  a  witness  has 
testified  to  the  amount  and  prices  r>f  cotton 
bought  and  sold,  it  was  error  not  to  exclude 
the  testimony  on  a  motion,  based  on  the 
grounds  that  witness'  information  as  to  the 
matters  testified  to  was  obtained  from  a  copy 
of  books  of  original  entry  kept  by  another, 
which  were  not  produced  in  evidence. 
4.  Eyidercb— Testiuont  Based  or  Accourt 

Book  Ertbies. 

A  witness  may  testify  as  to  the  numl>er 
of  bales  of  cotton  he  sold  a  party,  thongb  he 
bases  it  on  book  entries  made  from  cotton  tickets 
at  time  of  sale  by  the  weighers,  showing  the 
number  and  weight  of  each  bale  sold  and  the 
name  of  the  purchaser,  which  tickets  were 
tamed  over  to  the  buyers  after  the  entries 
were  made  by  witness  in  his  books. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S|  523-S25.  556.] 

Appeal  from  Hill  County  Court;  L.  C. 
Hill,  Judge. 

Action  by  3.  A.  Nichols  against  the  Hub- 
bard City  Cotton  Oil  &  Gin  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Bounds  &  Hart  and  Wear,  Morrow  &  Smith- 
deal,  for  appellant  Spell  ft  PbUllps,  for 
appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  the  sum 
of  $617.66  cbarged  to  be  due  on  an  alleged 
verbal  contract  made  between  the  parties, 
tbe  terms  of  which  were  alleged  by  the 
plalntlfl  In  substance  as  follows:  "In  con- 
sideration of  tbe  agreemeut  which  was  made 
on  tbe  part  of  tbe  plaintiff  to  sell  and  fur- 
nish defendant  the  cotton  seed  of  bis  gin 
during  the  ginning  season  of  said  year  and 
to  be  derived  from  his  ginning  business  for 
said  season,  defendant ,  agreed  to  receive 
same  and  pay  plaintiff'  therefor,  upon  its 
receipt,  such  amount  per  ton  as,  allowing 
tbe  plaintiff  $3  per  bale  for  tbe  ginning  of 
tbe  seed  cotton,  which  was  to  be  purchased 


by  plaintiff  In  the  conduct  of  sucb  ginning 
business,  from  which  to  obtain  said  seed, 
and  all  expenses  of  hauling,  weighing,  and 
loading,  would  net  to  plaintiff  the  amount 
that  he  should  pay  for  said  seed  cotton  to  be 
by  him  so  purchased,  and  that  he  should  or 
might  purchase,  in  pursuance  of  such  agree- 
ment, after  crediting  the  amomit  that  should 
be  received  by  him  in  tbe  sale  of  tbe  several 
bales  of  lint  cotton  produced  from  said  seed 
cotton,  and  defendant  to  pay  all  frelgbt 
charges  upon  the  cotton  seed  so  sold  and 
shipped  to  It  In  pursuance  of  such  agree- 
ment; that  is  to  say,  that  on  all  cotton  seed 
so  purchased  and  ginned  by  plaintiff  during 
said  season,  from  the  conduct  of  bis  ginning 
business,  defendant  agreed  to  receive  tbe 
seed  therefrom  and  pay  plaintiff  therefor 
sucb  amount  per  ton  as,  allowing  for  tbe 
price  that  might  be  obtained  by  plaintiff  in 
tbe  sale  of  tbe  lint  cotton  produced  from  sucb 
seed  cotton,  and  all  expenses  of  weighing, 
hauling,  and  loading,  would  make  tbe  plain- 
tiff whole  or  reimburse  bim  for  the  amounts 
paid  out  by  bim  in  the  purchase  of  said  seed 
cotton,  and  would  net  bim  the  sum  of  $3 
per  bale  for  the  ginning  of  such  seed  cotton." 
The  defendant  answered  by  general  denial, 
and  specially  denying  the  making  of  the  con- 
tract; and  further,  that  before  tbe  time  of 
tbe  making  of  the  alleged  contract,  tbe  ap- 
pellee was  obligated  to  deliver  all  of  bis 
cotton  seed  at  Hubbard  City  at  the  market 
price,  and  that  the  seed  received  by  the  ap- 
pellant was  received  on  said  original  obliga- 
tion, and  that  the  appellee  had  drawn  money 
by  way  of  advancements  on  bis  contract 
amounting  to  $106.46  more  than  the  price  of 
tbe  seed  cotton  shipped  appellant  The  evi- 
dence showed  that  on  February  13,  1902, 
J.  B.  McDaniel,  tbe  banker  at  Hubbard 
City,  and  also  president  of  the  appellant, 
had  loaned  tbe  appellee  some  money,  and 
taken  a  mortgage  to  secure  the  payment  of 
tbe  money,  in  which  mortgage  tbe  appellee 
had  obligated  himself  to  deliver  all  of  his 
cotton  seed  for  the  years  1902-03  to  the  ap- 
pellant at  the  market  price.  The  trtal  of 
the  case  resulted  In  a  verdict  and  Judgment 
in  favor  of  plaintiff  for  tbe  amount  sued  for. 
Tbe  evidence  does  not  show  an  oral  con- 
tract in  the  words  alleged  in  plaintiffs  peti- 
tion; and  if  such  a  contract  was  entered 
into  between  the  parties,  its  terms  must 
be  deduced  from  tbe  conversation  which 
took  place  between  J.  B.  McDaniel,  the  presi- 
dent of  defendant  corporation,  and  plaintiff 
at  the  time  the  latter  claims  it  was  entered 
into.  The  evidence  as  to  what  was  said  be- 
tween the  parties  on  this  occasion  is,  even 
when  taken  In  connection  with  the  subse- 
quent acts  and  dealings  of  the  parties  with 
each  other,  not  such  as  to  render  it  free  from 
doubt  as  to  whether  sucb  a  contract  as  Is 
declared  upon  was  ever  contemplated  or 
entered  Into  by  the  parties.  But  if  tbe  testi- 
mony of  McDaniel  as  to  what  was  said  on 
the  occasion  is  correct  it  IsT^ear-^^at  it 


798 


89  SOUTUWUSTBBM  BHFOBTEBt 


cm. 


was  never  contemplated  or  Intended  by  him, 
that  what  was  said  should  constitute  any 
contract  or  agreement  at  all:  but  that  the 
conversation  only  related  to  and  had  refer- 
ence to  their  dealings  under  a  then-existing 
written  contract,  which  he  had  no  intention 
of  abrogating  or  thought  of  being  taken  as 
waived  or  abrogated  by  the  plaintiff  by  any- 
thing that  was  said  upon  the  occasion.  In 
Its  charge  the  court,  after  stating  the  issnea 
made  by  the  pleadings,  instructed  the  Jury 
that  if  it  believed  from  the  evidence  the 
plaintiff  and  the  defendant  acting  through 
its  president,  3.  B.  McDaniel,  entered  into 
the  contract  declared  upon,  and  that  by  rea- 
son of  the  terms  thereof  and  the  compliance 
of  plaintiff  therewith,  defendant  became  in- 
debted to  him,  then  to  find  a  verdict  for 
plaintiff  in  such  a  sum  as  it  believed  from 
the  evidence  was  due  htm.  But,  on  the  other 
hand,  unless  it  believed  from  the  evidence 
that  plaintiff  entered  into  the  contract  with 
defendant,  as  alleged  In  his  petition,  to  find 
for  the  defendant 

In  this  connection  the  defendant  requested 
the  court  to  give  the  following  special 
charge:  "The  court  instructs  the  jury  that 
in  order  to  constitute  the  conversation  and 
transaction  bad  between  the  plaintiff  and 
J.  B.  McDaniel  in  August,  1002,  a  contract 
which  would  be  binding  upon  the  defendant, 
you  must  find  and  believe  from  the  evidence 
that  the  minds  of  both  plaintiff  and  said  J. 
B.  McDaniel  met,  and  that  each  had  at  the 
time  the  same  understanding  In  regard  to 
what  acts  would  be  done,  and  the  manner 
and  extent  to  which  each  party  would  be 
affected  by  such  acts,  and  should  you  be- 
lieve from  the  evidence  that  there  was  a 
mutual  misunderstanding  as  to  what  the 
other  meant  by  the  statement  made  by  him 
at  the  time,  then  you  should  find  that  no 
contract  was  consummated,  and  your  ver- 
dict should  be  for  defendant."  The  refusal 
of  the  request  is  made  the  basis  of  the  first 
assignment  of  error. 

One  of  the  essential  elements  of  a  con- 
tract is  the  aggregatlo  mentlum,  or  mutual 
assent  of  the  parties.  This  assent  must 
comprehend  the  whole  proposition;  It  must 
be  exactly  equal  to  its  extent  and  provisions, 
and  must  not  qualify  them  by  any  new  mat- 
ter. ,  If  one  party  Intends  to  make  a  contract 
on  one  set  of  terms,  and  the  other  intends 
to  make  a  contract  on  another  set  of  terms, 
there  is  no  contract,  unless  the  circumstances 
are  such  as  preclude  one  of  the  parties  from 
denying  that  he  agreed  to  the  terms  of  the 
other.  Summers  v.  Mills,  21  Tex.  78;  San 
Antonio  Gas  &  Elec.  Co.  v.  Marx  (Tex.  Olv. 
App.)  87  S.  W.  1166;  Beach  on  CJontracts, 
I  1.  The  appellant  sought  by  the  charge 
refused,  to  have  the  Jury  Informed  as  to 
this  essential  element  of  a  contract,  which 
under  the  state  of  the  pleadings  and  evi- 
dence, was,  we  think,  necessary  In  order 
for  the  Jury  to  determine  whether  a  contract 
such  as  the  one  sued  iq>on  was  ever  made. 


And  as  the  chaise  was  silent  as  to  the  ele- 
ments of  a  contract,  the  requested  instmc- 
tlon  should  have  been  given.  If  the  contract 
sued  upon  was  entered  Into  between  the 
parties,  it  would  seem  that  it  was  a  novation, 
and  necessarily  involved  the  abrogation  of 
the  written  agreement  of  February,  1902. 
If,  therefore,  the  Jury  had  been  properly  In- 
structed on  the  question  as  to  whether  the 
terms  of  the  purported  new  contract  were 
mutually  agreed  upon,  it  would  have  been 
unnecessary  to  give  the  further  requested 
charge,  to  the  effect  that  the  Jury  could  not 
find  the  written  agreement  was  set  aside, 
unless  it  appeared  from  the  evidence  it 
was  mutual^  agreed  between  plaintiff  and 
defendant  It  should  be  abrogated.  For  the 
finding  of  the  Jury  under  a  proper  charge, 
that  the  contract  sued  upon  was  entered  In- 
to would  Involve  a  finding  that  the  prior 
written  one  was  abrogated;  and  a  finding  to 
the  contrary  would  carry  with  it  a  finding 
that  such  written  contract  remained  In  fnll 
force.  This  disposes  of  the  second  and  third 
assignments. 

The  fourth  assignment  of  error  is  as  fcH- 
lows:    "It  appearing  from  the  testimony  of 
the  plaintiff  that  the  books  from  which  he 
gave  his  testimony  as  to  the  amount  of  cot- 
ton bought  by  him,  the  amount  of  cotton 
sold,  and  the  prices  of  same,  and  the  number 
of  bales  ginned,  from  which  testimony    he 
made  up  his  account  against  the  plalntUT. 
was  all  gathered  from  a  copy  of  the  set  of 
books  kept  by  Mr.  Lumpkin,  which  original 
books  were  not  produced  In  evidence,  all  of 
which  is  shown  by  bill  of  exceptions  C9pled 
In   statement  of  facts  in  connection  with 
plaintiff's  testimony,  the  introduction  of  said 
testimony    from  .said    books,    defendant    In 
open  court  objected  and  moved  the  court 
to   exclude  said  testimony,   as  was   shown 
by  said  bill  of  exception,  the  court  erred 
in  permitting  said  testimony  to  be  introduced 
in  evidence  and  in  refusing  to  exclude  same." 
There  Is  no  proposition  under  this  assign- 
ment but  it  is  treated  In  appellant's  brief 
as  In  Itself  a  proposition.    It  may  be  doubted 
whether  It  should  be  so  considered  by  this 
court    From   It   however,   the  proposition 
may  be  deduced,  that  after  the  plaintiff  had 
testified  to  the  amount  of  cotton  bought  by 
him,  the  amount  of  cotton  sold,  the  price  of 
the  same,  and  the  number  of  bales  ginned. 
it  was  error  for  the  court  not  to  exclude  sodi 
testimony,  upon  motion  of  appellant  based 
upon  the  grounds  that  the  information  of 
the  witness  as  to  the  matters  testified   to 
was  obtained  from  a  copy  of  books  of  orig- 
inal entry  kept  by  another  party  which  were 
not  produced  In  evidence.    Unless  the  as- 
signment should  be  taken  as  containing  in 
Itself  a  material  part  of  the  statement  sudi 
as  the  rules  of  this  court  provide  should 
follow  in  the  brief  the  proposition  under  an 
assignment,  the  purported  statement  In  ap- 
pellant's brief  under  the  assignment  is  not 
such  as  to  enable  this  court,  without  reading 
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at  least  10  pages  of  the  record  and  wliinow- 
lug  therefrom  the  testtmony  complained  of, 
to  pass  upon  the  error  assigned.  But,  when 
we  look  to  the  record,  we  find  that  defend- 
ant's motion  was  "to  exclude  the  evidence 
of  the  witness  with  reference  to  the  prices 
the  cotton  sold  for,  for  the  reason  he  has 
no  Independent  recollection,  and  baa  no 
books  of  original  entry  showing  the  trans- 
actions, and  has  not  produced  the  books 
of  original  entry."  Prom  this  it  is  readily 
fseen  that  no  statement  can  be  made  from 
the  record  that  will  support  the  proposition 
evolved  from  the  assignment  For  no  sucb 
motion  was  made  or  passed  upon  as  is  claim- 
ed by  the  assignment  under  consideration. 
The  testimony  of  the  witness  Lumpkin  as 
to  the  number  of  bales  of  cotton  that  be 
■old  plaintiff,  was  properly  admitted,  tbongh 
based  upon  book  entries  made  from  cotton 
tickets,  at  time  of  sale,  made  by  the  weigh- 
ers, showing  the  number  and  weight  of  each 
bale  sold,  and  the  name  of  the  purchaser, 
which  tickets  were  turned  over  to  the  buy- 
ers after  the  entries  were  made  by  the  wit- 
ness in  his  books.  Blliott  on  Bv.  t  460,  and 
authorities  cited  in  notes. 

The  remaining  assignment  complains  of 
the  insufficiency  of  the  evidence  to  support 
the  verdict  As  we  are  required  by  article 
1024a,  Rev.  St  1896,  as  amended  by  the 
Twenty-Ninth  Legislature  (Laws  1905,  p. 
71,  c  61),  to  decide  all  issues  presented  by 
proper  assignments  of  error  by  either  party, 
whether  such  issue  be  of  fact  or  of  law, 
and  announce  in  writing  our  conclusions 
so  found,  we  must  hold,  from  considering 
the  evidence  in  the  record,  that  tills  assign- 
ment is  well  taken.  For  in  our  opinion  the 
evidence  fails  to  show  that  defendant  is  in- 
debted to  plaintiff  in  any  sum,  because  it 
is  Insufficient  to  prove  that  Die  contract 
upon  which  the  indebtedness  claimed  is 
predicated  was  ever  made. 

For  reason  of  the  errors  indicated,  the 
judgment  Is  reversed,  and  the  cause  re- 
manded. 


MISSOUBI.  K.  ft  T.  RY.  GO.  OF  TBZAS 
V.  DEAN.* 

(Court  of  Civil  Appeals  of  Texas.     Oct  11, 
1905.) 

1.  Mabteb  akd  Sebvant— Injury  to   Skbv- 
aut— Fbixow  Sebvai«ts— Yiok  Pbiroifai.. 

A  foreman,  directing  employes  engaged  in 
moving  things  in  a  railway  yard,  did  not  lose 
his  status  of  vice  principal,  fixed  by  Sayles' 
Ann.  Civ.  St.  1897,  art  4u60g,  declaring  that 
all  persons  intmsted  by  a  railway  company  in 
controlling  other  employSa  are  vice  principals, 
and  become  fellow  servants  of  the  employes  by 
assisting  tbem  in  moving  a  tool  box  in  the  yard 
pursuant  to  his  orders. 

2.  TbiaIt— iHSTBircTionB. 

Where,  in  an  action  for  personal  InJnrieB 
received  by  an  employ^  while  moving  a  tool 
box  in  a  railroad  yard,  the  court  charged  that 
if  the  employe  was  not  injured  while  assisting 
in  carrying  the  tool  box,  a  verdict  for  defendant 
moat  I>e  rendered,  and  that  nothing  could  be 

'Writ  o{  •rror  denied  by  Bui>reme  Court  December 
7.  IMS. 


allowed  the  employe  for  Injuries  received  at 
any  other  time,  the  refusal  to  instruct  that  it 
the  employe  was  not  ii^ured  in  moving  the  tool 
bo:^  but  was  Injured  in  moving  an  air  drum, 
or  in  any  other  way,  a  verdict  for  defendant 
must  be  rendered,  was  not  erroneous. 
8.  Savx. 

Where,  in  an  action  for  personal  Injuries 
received  by  an  employe  while  moving  a  tool 
box,  the  court  directed  the  Jury  to  find  for  de- 
fendant if  its  foreman  in  cbar^  of  the  work 
was  not  guilty  of  negligence  causmg  the  injuries, 
and  charged  that  the  employe  assumed  all  risks 
Incident  to  the  work  not  arising  from  defend- 
ant's negligence,  the  refusal  to  charge  that  If 
the  employe  had  a  physical  defect  before  the 
injury,  and  undertook  to  do  the  work  while 
thus  affected,  be  assumed  the  risk  of  the  defect 
being  made  worse  by  the  performance  of  the 
work,  without  negligence  of  defendant  was  not 
erroneous. 
4.  Sahe. 

Where,  in  an  action  for  personal  injuries  re- 
ceived by  an  employe  while  engaged  in  his  work, 
the  court  charged  that  the  Jury  could  not  allow 
the  employe  anything  for  injuries  received  at  any 
other  time,  the  refusal  to  charge  that  they 
could  not  allow  him  anything  for  any  physical 
defect  be  had  prior  to  the  Injury  was  not  erro- 
neous. 

Appeal  from  District  Comt,  Orayson  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  James  Dean  against  the  Missou- 
ri, Kansas  ft  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Rehearing  denied  November  8,  1906. 

T.  S.  Miller  and  Smith  ft  Beaty,  for  appel- 
lant   Wolfe,   Hare  ft  Moxey,  for  appellee. 

JAMBS,  C.  J.  This  is  an  appeal  from  a 
recovery  of  damages  for  personal  Injury 
in  the  sum  of  $3,000.  The  testimony  showed 
that  Dean  was  one  of  a  gang  of  laborers  in 
appellant's  employ,  known  as  the  mstling 
gang,  which  worked  in  the  yard,  cleared 
away  things,  and  moved  things  from  one 
place  to  another  as  directed  by  the  fore- 
man. S.  B.  Franks  was  the  foreman  of  the 
gang,  who,  to  use  his  expression,  "ran  the 
gang,"  and  whose  duty  was  to  oversee  the 
gang,  control  them,  and  tell  them  what  to 
do.  A  tool  box  was  being  moved  by  means 
of  hand  sticks  placed  under  the  box,  which 
were  held  by  three  men  on  each  side.  Franks 
had  received  ord^-s  to  move  this  box.  Dean 
had  hold  of  one  end  of  the  middle  stick,  and 
Ftanks  had  one  end  of  the  rear  stli^.  In 
carrying  the  box,  Franks  was  shown  to  have 
let  down  his  end  suddenly,  which  threw  the 
box  up  in  front  and  the  weight  on  the  mid- 
dle men,  resulting  in  injury  to  plaintiff. 

The  assignments  of  error  1  to  3  assert  that 
the  evidence  showed  no  negligence  with 
which  appellant  was  chargeable,  that  the 
court  should  have  directed  a  verdict  for  de- 
fendant as  was  requested,  and  erred  in  char- 
ging in  substance  that  negligence  on  the  part 
of  the  gang  foreman  in  letting  down  his  end 
of  the  stidc  would  be  n^ligence  of  defend- 
ant and  that  In  doing  such  act  the  foreman 
would  be  deemed  a  vice  principal.  The  con- 
tentions are  carried  into  two  propositions, 
in  which  it  is  urged  ^^t^because  the  fore- 
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man  was  at  the  time  not  giving  any  orders, 
nor  performing  any  dntles  of  the  master, 
or  any  such  as  were  Intertwined  with  the 
duties  of  the  master,  but  was  by  accommoda- 
tion doing  labor  as  a  fellow  servant  with  the 
plainticr,  he  was  not  a  vice  principal  in  the 
matter.  Further,  It  was  not  shown  that  it 
was  any  part  of  the  foreman's  duty  to  per- 
form the  mannal  labor  in  which  he  engaged 
on  this  occasion,  but  that  his  duty  was  mere- 
ly to  oversee  and  control  the  gang  and  give 
orders  and  directions,  hence  he  was  not  In 
the  performance  of  his  duties  when  plaintiff 
was  injured,  and  defendant  was  therefore 
not  liable  for  his  act.  The  duties  of  this 
gang  extended  to  moving  things  in  and 
about  the  premises,  and  Franks  was  theil: 
foreman  \n  reference  to  any  work  they  so 
performed,  and  while  they  were  performing 
it  Any  negligence  of  his  in  reference  to 
such  work,  resulting  In  injury  to  one  of  the 
gang  while  so  engaged,  would  be  an  act  com- 
mitted In  the  scope  and  line  of  his  duty.  It 
seems  to  us  to  be  a  too  narrow  view  to  take 
of  the  evidence  to  say  that  his  connection 
with  the  service  extended  no  further  than 
to  give  orders  to  the  men  to  do  a  certain 
work.  The  work,  while  In  progres.s,  was 
subject  to  be  done  In  the  manner  he  directed, 
and  In  this  Instance  he  directed,  tacitly  at 
least,  that  the  box  be  carried  by  the  five  men, 
in  connection  with  himself.  He  testified  that 
he  received  orders  to  move  this  box.  This 
order  came  from  the  master.  It  was  to  be 
moved  as  he  should  direct  It  cannot  well 
be  contended  that  he  was  not  the  Judge  of 
how  it  should  be  moved  or  that  his  engaging 
in  the  manual  work  of  assisting  to  move 
it  was  foreign  to  what  the  master  required 
of  him.  In  reference  to  the  work  throngb- 
out,  we  think  he  remained  the  representative 
of  defendant,  and  was  not  a  fellow  servant 
of  plaintiff.  Sayles'  Ann.  Civ.  St  1897,  art 
4560g. ;  Sweeney  v.  Ry.  Co.,  84  Tex.  438,  19 
S.  W.  655,  31  Am.  St  Rep.  71 ;  Ry.  v.  Smith 
(Tex.  Civ.  App.)  72  S.  W.  418;  Roberts  v. 
Fielder  Salt  Works  (Tex.  Civ.  App.)  72  S. 
W.  618.  The  said  assignments  are  therefore 
not  well  taken,  nor  the  fifth  assignment, 
which  would  have  directed  the  jury  to  find 
for  defendant  if  they  believed  that  it  was 
no  part  of  the  foreman's  duty  to  assist  the 
men  In  carrying  the  box. 

The  sixth  assignment  complains  of  the 
refusal  of  the  following  Instruction:  "If 
you  believe  from  the  evidence  that  the  plain- 
tiff was  Injured  while  in  defendant's  service 
on  the  31st  of  December,  1903,  but  that  he 
was  not  Injured  while  assisting  in  moving 
the  tool  box,  and  was  injured  while  assisting 
in  moving  an  air  drum,  or  in  any  other 
way  than  while  assisting  in  moving  the  tool 
box,  you  win  find  for  defendant"  This  mat- 
ter was  substantially  and  sufficiently  pre- 
sented In  the  charge  thus:  "On  the  other 
hand,  if  you  find  and  believe  from  the  evi- 
dence that  plaintiff  was  not  injured  on  the 
31st  day  of  December,  1903,  while  assisting 
in  carrying  a  tool  box,  then  you  will  find  for 


the  defendant"  Also  thus:  "But,  in  this 
connection,  you  are  further  instructed  that 
you  cannot  allow  plaintiff  anything  for  any 
injuries  which  less  you  may  believe  from  the 
evidence  he  may  have  received  at  any  other 
time  or  place  tiian  at  the  time  or  place  of 
carrying  the  tool  box.  If  you  believe  from 
the  evidence  he  received  injuries  at  said 
other  time  or  place." 

The  eighth  complains  of  the  refasal  of  this 
charge:  "If  you  believe  from  the  evidence 
that  the  plaintiff  had  hernia  before  the 
occasion  when  he  claims  to  have  been  in- 
jured on  the  3lBt  day  of  December,  1903,  and 
while  thus  affected  he  undertook  to  do  the 
work  in  which  he  was  engaged  on  said  date, 
he  must  be  held  to  have  assumed  the  risk, 
if  any,  of  said  hernia  being  made  worse  by 
the  performance  of  said  work  on  his  part 
without  negligence  on  the  part  of  the  defend- 
ant" The  court  told  the  jury  In  terms  t» 
find  for  defendant,  if  the  foreman  was  not 
guilty  of  negligence  which  proximately 
caused  plaintiff's  injury.  The  court  also  in- 
structed them  that  plaintiff  assumed  all  risks 
Incident  to  the  work,  but  not  a  risk  arising 
from   the   negligence   of  defendant 

The  ninth  assignment  complains  of  the 
refasal  of  the  following  charge:  "You  can- 
not allow  the  plaintiff  anything  for  or  on 
account  of  any  hernia  be  may  have  had.  If 
you  so  believe  he  had  hernia,  prior  to  the 
Injury,  If  any  he  received  while  in  the  service 
of  the  defendant  on  the  81st  day  of  Decem- 
ber, 1903."  That  part  of  the  charge  of  the 
court  which  gave  the  measure  of  damages 
concluded  as  follows:  "But  on  this  connec- 
tion yon  are  further  Instructed  that  you  can- 
not allow  plaintiff  anything  for  any  injories 
which  yon  may  believe  from  the  evidence  he 
may  have  received  at  any  other  time  or 
place  than  at  the  time  or  place  of  carrying  the 
tool  box.  If  yon  believe  from  the  evidence 
he  received  injuries  at  any  other  time  or 
place." 

The  judgment  is  affirmed. 


TEXAS  &  P.  R.  CO.  ▼.  liUSK  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Oct  11, 
1906.) 

Cabbiebs— Live  Stock— Conrectino  Cabkixk 
— Negligence. 

Evidence  in  an  action  azainst  a  connect- 
ing carrier  for  damages  to  a  shipment  of  horses 
examined,  and  held  to  Justify  a  finding  that  the 
horses  were  Injured  through  its  negligence,  and 
not  through  the  negligence  of  the  initia.1  or 
terminal  carriers,  authorizing  a  Judgment  for 
plaintiff. 

Appeal  from  Comanche  County  Court;  W.  C. 
Jackson,  Judge. 

Action  by  O.  W.  Lusk  and  others  against 
the  Texas  &  Pacific  Railway  Company. 
E'rom  a  Judgment  for  plaintlflB,  defendant 
appeals.    Affirmed. 

Rehearing  denied  Nov«nber  8,  1905. 

T.  J.  Freeman  and  Hall,  Flippen  A  Mc- 
Cormick,   for  appellant    ^M^Rleger,   for 
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XEILIi,  J.  Suit  to  recover  damages  to  a 
shipment  of  bones.    The  question  raised  by 

the  assignments  of  error  Is  one  of  fact;  the 
Insistence  of  appellant  being  that  the  evidence 
was  not  snfflclent  to  warrant  tbe  trial  court 
In  finding  that  it  vras  liable  for  tbe  damages 
sued  for. 

A  car  load  of  horses  belonging  to  appellees 
was  shipped  from  Comanche,  Tex.,  over  the 
roads  of  the  Ft  Worth  &  Rio  Grande  Rail- 
way Company,  the  Texas  &  Pacific  Railway 
Company,  and  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  to  Pine  Bluff, 
Ark.  It  was  provided  by  the  contract  of  ship- 
ment that  the  duty  and  liability  of  each  road 
should  cease  upon  the  delivery  by  it  of  the 
car  In  which  the  horses  were  shipped  to  Its 
connecting  carrier.  Such  car  was  delivered 
by  the  initial  carrier  to  appellant  at  Ft 
Worth,  Tex.,  and  by  it  carried  over  its  road 
to  Texarkana,  where  It  was  delivered  to  the 
St  Lonis,  Iron  Mountain  &  Southern  Railway 
Company,  and  by  It  carried  to  Pine  Bluff. 
When  tbe  car  reached  Its  destination,  one  of 
tbe  horses  had  been  left,  by  reason  of  the  in- 
juries sustained  in  transit,  at  Little  Rock, 
Ark.  Three  others  had  an  eye  each  knocked 
out,  and  the  others  were  more  or  less  skinned, 
bruised,  and  injured;  the  damage  to  the  en- 
tire shipment  being  (240.  Does  the  evidence 
reasonably  tend  to  show  appellant's  liability 
for  the  Injuries  to  the  animals  resulting  In 
this  amount  of  damages?  If  so,  tbe  Judgment 
must  be  affirmed. 

When  placed  on  board  the  car  at  Coman- 
L-he,  none  of  the  animals  was  Injured  and  the 
;ar  was  In  proper  condition  for  their  safe 
'ransportatlon,  and  all  arrived  at  Ft  Worth 
tnd  were  delivered  to  appellant  In  good  con- 
Iltlon  for  transportation  over  its  line  of 
-oad,  and  there  was  apparently  nothing  about 
he  car  or  its  condition  that  would  cause  In- 
ury  to  the  animals.  In  the  transportation 
iver  its  road,  the  car  was  by  the  negligence 
>t  appellant  Jerked  and  Jolted  a  good  deal; 
he  Jolting  and  Jerking  being  greater  between 
-ongview  and  Texarkana  than  anywhere 
Ise  along  its  route.  At  Longview,  where  the 
orses  were  unloaded  and  fed,  they  were  free 
rom  such  Injuries  as  are  made  tbe  basis  of 
lis  action,  and  the  car  was  in  the  same  con- 
Itlon  It  was  when  received  at  Ft.  Worth  by 
ppellant  Before  reaching  Texarkana,  it 
as  discovered  that  one  of  the  horses  was 
3wn  In  the  car;  it  being  the  one  which  on 
?couiit  of  Its  injuries  was  left  at  Little  Rock, 
here  tbe  nature  and  extent  of  Its  injuries, 
!  well  as  the  Injuries  described  to  the  other 
limals,  were  first  ascertained.  It  was  at 
ght  when  this  animal  was  first  discovered 

be  down  in  the  car  on  appellant's  road, 
if  ore  reaching  Texarkana,  and,  though  they 
loceeded  In  getting  the  animal  on  Its  feet 
ere,  it  could  not  be  told,  on  account  of  the 
irkness,  then  or  until  tbe  car  reached  Little 
x-Ic  tbe  cause  or  extent  of  Its  Injuries. 
jcn  It  was  ascertained  that  it  had  been 
mdc  a  severe  blow  on  the  top  of  the  head. 


presumably  by  tbe  falling  of  a  hayrack  in  the 
car,  which  was  discovered  there  to  be  down 
on  tbe  floor,  which  made  tbe  horse  blind,  and 
rendered  It  worthless.  From  this  animal 
being  found  down  and  in  an  injured  condi- 
tion on  appellant's  road,  and  Its  injuries  being 
such  as  are  consistent  with  and  can  be  ac- 
counted for  upon  no  other  hypothesis  than 
the  falling  of  the  rack,  it  may  reasonably  be 
inferred  that  the  fall  of  tbe  reck  was  caused 
by  the  negligence  of  appellant  In  the  jerking 
and  Jolting  the  car,  and  that  tbe  injuries  to 
the  other  animals  were  caused  by  appellant 
In  tbe  same  manner.  For,  as  the  evidence 
falls  to  show  any  negligence  on  the  part  of 
tbe  St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  In  transx)orting  the  animals 
over  its  road,  tbe  presumption  of  fact,  which 
obtains  against  the  terminal  carrier,  that 
the  Injuries  occurred  on  Its  line,  is  rebutted 
by  tbe  evidence  which  reasonably  tends  to 
show  that  tbe  Injuries  to  the  animaU  were 
caused  by  appellant's  negligence. 
Wherefore  the  Judgment  is  afllrmed. 


PATTON-WORSHAM   DRUG  00.  t. 

STARK. 

(Court   of  Civil   Appeals  of  Texas.    Oct  18, 
«05.) 

1.  Pkincipal  and  Aoent — Appabeitt  Authob- 
mr  of  Agent — Conclusiveness  on   Pkin- 

CIPAL. 

It  is  within  the  scope  of  the  apparent  au- 
thority of  a  salesman  to  the  retail  trade  to  make 
a  sale  on  terms  providing  that  the  iroods  shall  be 
paid  for  when  sold  by  the  buyer,  and,  in  the  ab- 
sence of  any  notice  to  tbe  buyer  of  a  limitation 
on  the  salesman's  authority,  a  contract  so  made 
is  binding  on  the  seller,  subject,  i>erhap8,  to  a 
right  expressly  reserved  by  it  in  the  written 
order  signed  by  the  buyer  to  reject  the  same,  if 
taken  at  unsatisfactory  prices  or  terms,  although 
the  terms  of  sale  as  expressed  in  the  written 
order  are  changed  by  the  salesman,  or  some  one 
else  other  than  the  buyer,  before  the  order  is 
received  by  the  seller. 

2.  Bai£8 — Actions — Burden  of  Pboof. 

In  an  action  for  goods  sold  and  delivered 
the  defense  was  that  by  tbe  terms  of  the  writ- 
ten order  which  he  gave  for  tlie  goods  defendant 
was  not  to  pay  for  them  until  they  were  sold 
by  him,  and  that  he  had  not  sold  them.  Plain- 
tiff claimed  that  the  words  expressing  the  terms 
of  sale  were  erased  or  expunged  from  tbe  order 
before  it  was  received  by  it,  and  that  it  was  not 
bound  thereby.  Held,  that  the  burden  of  estab- 
lishing that  the  words  were  erased  before  the 
order  was  received  by  it  was  on  the  plaintiff. 

Appeal  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

Action  by  Patton-Worsham  Drug  Company 
against  H.  W.  Stark.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Rehearing  denied  November  8, 1905. 

J.  J.  Eckf  ord,  for  appellant  Green  &  Blan- 
ton,  for  appellee. 

NBILL,  J.  This  suit  was  brought  by  appel- 
lant against  appellee  to  recover  of  him  certain 
drugs  known  as  Oxldine  or  the  value  thereof. 
The  plaintiff  alleged  that  on  October  12, 1903, 
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defendant  ordered,  in  writing,  It  to  ship  to 
him  at  Gainesville  10  gross  of  Ozldlne,  terms 
cash  less  20  and  5  per  cent;  that  plaintiff 
filled  said  order  and  shipped  said  goods,  rely- 
ing upon  the  order,  which  were  of  the  reason- 
able value  of  ^60.  The  defendant  answered 
admitting  the  purchase  of  the  goods  from 
plaintiff  at  the  price  alleged  by  plaintiff.  But 
alleged  that  by  the  terms  of  the  written  ot&.&e 
he  was  not  to  pay  for  the  goods  until  they 
were  sold  and  disposed  of  by  him;  that  they 
had  not  been  sold,  and  therefore  the  debt 
sued  for  was  not  due.  The  case  was  tried 
without  a  Jury  and  Judgment  rendered  for 
defendant. 

This  la  the  order  purporting  to  be  from 
defendant  that  plaintiff  received  at  Dallas 
for  the  goods: 

"Order  No. .  Date  10/12, 1903. 

Patton-Worsham  Drug  Co. 
Ship  to  Mr.  H.  W.  Stark  Drug  Ca 

P.  O.  Address  Qainesville,  Texas 

Shipping   Point  "  "    

How  to  ship  Freight   When  at  once 

Terms 

NOTICE — This  order  is  given  subject  to  the 

following  conditions  : 

All  understandings,  conditions  and 
agreements  between  buyer  and  the 
salesman  must  be  stated  on  this  order. 

YBBBAL  AOREBMENTS  with  the  salesmen 
and  failure  to  read  the  terms  of  this 
order  will  not  be  recognised  as  a  basis 
for  claims. 


10  Gross  Oxldlne 

Less  20  &  6  per  cent. 

Purchaser    Will    Please   Read  The    Following 
That  No  Misunderstanding  May  Occur: 
We  agree  to  pay  for  the  goods  hereby  or- 
dered, and  for  any  goods  ordered  from  you  in 
the  future,  at  your  office  in  Dallas,  Texas. 

The  Pattott-Worsham  Drug  Co.  reserves  the 
right  to  reject  this  order  if  taken  at  unsatis- 
factory prices  or  terms.    Understood  that  goods 
are  to  be  shipped  at  consignee's  risk. 
Order  given,  subject  to  above  conditions,  by 
a  W.  Sterk  Drug  Co.  Purchaser. 
Brown  Salesman. 

This  order  is  not  subject  to  countermand." 

The  purpose  of  the  words  and  figures,  "Less 
20  &  6  per  cent,"  appearing  In  the  order.  Is 
to  Indicate  that  20  per  cent  is  the  trade  or 
quantity  discount  and  6  per  cent  the  cash 
discount  "Brown"  was  the  name  of  plain- 
tiff's salesman,  who  solicited  the  order,  filled 
it  out  on  a  printed  form  furnisbed  him  by  the 
Patton-Worsham  Drag  Co.,  and  sent  it  to  the 
company  at  Dallas.  "H.  W.  Stark  Drug  Co." 
Is,  or  was  then,  the  trade-name  of  defendant 
The  evidence  is  sufficient  to  show  that  the 
order  as  originally  filled  out  had  written  In 
the  blank  following  the  printed  word  "Terms" 
the  words  "Pay  for  when  sold,"  and  that 
these  words  were  Intended  to  express  the 
agreement  actually  made  between  Brown  and 
the  defendant  as  to  the  time  of  payment,  L  e.. 


when  the  goods  were  sold  by  defendant 
Brown,  as  agent  of  plaintiff,  had  no  authority 
to  sell  the  goods  on  such  terms,  but  the  de- 
fendant had  no  notice  of  such  limitation  of 
authority,  but  believed,  and  was  induced 
by  such  belief  to  make  the  purchase,  that  the 
agent  was  authorized  to  make  such  terms. 
The  order  for  the  goods  was  made  out  in 
duplicate;  one  copy  being  retained  by  defend- 
ant, It  being  a  carbon  copy  of  the  original 
and  having  the  words  "Pay  for  wboi  sold" 
written  in  the  blank  after  the  word  "Terms," 
and  the  other  sent  by  Brown  to  the  plaintiff 
at  Dallas.  According  to  plaintifTs  testimony, 
when  Its  copy  of  the  order  ■^as  received  the 
words  "Pay  for  when  sold"  did  not  appear 
in  the  order,  but  that  it  was  as  set  oat  above. 
However,  the  undisputed  evidence  shows  that 
there  had  been  an  erasure  or  obliteration  of 
something  in  the  blank  following  the  word 
"Terms."  And  as  the  copy  retained  by  de- 
fendant was  an  exact  copy  of  the  one  the 
original  order,  the  conclusion  cannot  be  es- 
caped that  if  Brown  sent  the  original  to 
plaintiff,  the  words  'Tay  for  when  sold"  were 
either  erased  by  him  before  It  was  sent  to 
plaintiff,  or  that  the  words  were  In  the  order 
when  received  by  It  at  Dallas. 

It  Is  clear  to  our  minds  from  the  evidence 
that  the  defendant  never  authorized  the  era- 
sure or  obliteration  of  the  words  in  tbe  order, 
but  that  the  copy  retained  by  him  expressed 
the  terms  of  sale  agreed  upon  between  him 
and  appellant's  salesman.  It  was  In  the  scope 
Of  the  apparent  authority  of  Brown  to  make 
the  sale,  upon  the  terms  set  out  In  the  order 
as  originally  made  for  the  goods.  And  as  de- 
fendant had  no  notice  of  any  limitation  on  his 
authority  plaintiff  was  bound  by  the  contract, 
even  though  the  terms  expressed  in  the  order 
were  changed  by  Brown,  or  some  one  else 
other  than  defendant  before  it  was  received 
by  plaintiff,  subject,  perhaps,  to  Its  reserved 
"right  to  reject  the  order  If  taken  at  unsatla- 
factory  prices  or  terms."  Whether  the  plain- 
tiff could  take  advantage  of  its  agent* s  wrong 
In  changing  tbe  order  as  to  the  terms  of  sale 
without  defendant's  knowledge  or  consent,  by 
rescinding  the  sale  after  the  order  was  filled, 
when  it  learned  the  order  was  changed,  la  a 
question  we  need  not  determine.  But  it  seems 
to  us  that  where  such  wrongful  act  Is  done 
by  an  agent  the  principal  cannot  avoid  a  con- 
tract of  sale  after  delivery  of  the  goods  be- 
cause of  such  wrong,  even  though  he  has  re- 
served the  right  to  reject  tbe  order,  if  taken 
at  unsatisfactory  prices  or  terms.  A  princi- 
pal vouches  for  the  trustworthiness  of  his 
agent,  and  one  dealing  with  the  agent  has  a 
right  to  believe  that  the  twms  of  a  contract 
made  within  the  apparent  scope  of  his  au- 
thority, which  has  to  be  reported  by  the  agmt 
to  his  principal  for  approval,  will  be  reported 
correctly.  And  however  reported,  except 
through  mistake,  If  the  sale  is  approved,  it 
should  be  taken  as  an  approval  of  tbe  terms 
of  sale  really  agreed  upon.  For,  as  what  one 
does  through  an  agent  be  does  through  bim- 
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E«lf,  It  would  be  allowing  one  to  take  adran- 
taj;e  of  bis  own  wrong  to  bold  any  otber  way. 

But  bowever  tbls  may  be,  as  tbe  burden 
was  on  tbe  plaintiff  to  sbow  tbat  tbe  words 
expressing  tbe  terms  of  sale  were  erased  or 
expunged  before  it  was  received,  and  it  can- 
not be  determined  from  the  evidence  wbether 
tbe  cbange  was  made  before  or  afterwards, 
tbe  testimony  l>elng  about  equally  balanced 
on  tbls  point,  we  conceive  it  our  duty,  In 
deference  to  tbe  finding  of  tbe  trial  judge,  to 
affirm  tbe  Judgment. 

Affirmed. 


HARRIS  V.   STAPIiBS. 

(Court  of  Civil   Appeals  of  Texas.    Oct  28, 
lSb5.) 

1.  Terdcx — Pkbsok  to  Whou  Made. 

Where  plaintiff  was  bidebted  to  defend- 
ant, and  the  latter  conspired  with  a  third  person 
to  defraud  plaintiff  by  inducing  him  to  execute 
8  bill  of  sale  to  the  third  pnson  by  representing 
tbat  it  was  a  mortgage,  a  tender  made  by  plain- 
tiff in  order  to  obtain  poasesaion  of  the  property 
conveyed  by  the  bill  of  sale  was  properly  made 
to  defendant,  who  was  the  beneficiary  of  the 
fraud. 

[Ed.   Note. — For  cases  in  point,  see  vol.  4fi, 
Cent.  Dig.  Tender,  §  9.] 

2.  FLEADtHa CDNOIiUSIONB    OF    tiAW. 

An  allegation  in  a  petition  that  a  tender  of 
money  by  plaintiff  to  defendant  discharged  a 
mortgage  lien  is  a  conclusion  of  the  pleader, 
which  may  be  properly  striclcen  out 

3.  Chattel    Mobtoaoes — Bill   of    Sais    as 
MoBTOAOE — Evidence. 

Where  property  covered  by  a  bill  of  sale 
was  of  value  largely  in  excess  of  the  debt  on 
account  of  which  the  bill  of  sale  was  executed, 
evidence  that  the  creditor  agreed  to  return  the 
property  and  accept  payment  of  the  debt  is 
competent  as  tending  to  show  tbat  tbe  bill  of 
sale  was  in  reality  a  mortgage. 

[Ed.    Note. — For   cases  in   point,   see  vol.  0, 
Cent.  Dig.  Chattel  Mortgages,  {  44.] 

4.  Tboveb  AMD  ComnssioiT  —  Damages  —  In- 

STBUCTIOKS. 

Where  plaintiff  alleged  the  conversion  of 
property  by  defendant,  and  prayed  for  dam- 
ages for  such  conversion,  a  request  to  charge 
tbe  jury  to  find  for  the  property,  or  the  reason- 
able market  value  of  the  same,  was  properly 
refnaed. 
6.   Same. 

Where  a  petiti<m  alleged  a  conversion  of 
property  by  defendant  under  a  fraudulent  bill 
of  sale,  which  plaintiff  intended  to  execute 
merely  as  a  mortgage  to  secure  a  debt  due  to 
defendant,  a  charge  that  If  the  bill  of  sale  was 
executed  in  fraud  Ft  would  be  void,  and  if  defend- 
ant took  the  property  under  the  void  bill  of 
Bale  be  was  guilty  of  conversion,  and  tbe  jury 
should  find  for  plaintiff  for  the  value  of  the 
property  less  the  debt,  was  proper. 

Appeal  from  Collin  Coimty  Court;  T.  SL 
Wilcox,  Judge. 

Action  by  W.  J.  Harris  against  T.  O. 
Staples.  From  a  judgment  for  defendant, 
;>laiDtiff  appeals.    Reversed. 

T.  S.  Jackson,  for  appellant.  Abernatby 
fc    Abernatby,  for  appellee. 

V1JX,  J.    Tbls  la  a  suit  instituted  by  ap- 
>ellant  to  recover  of  appellee  damages  al- 
8Q  S.W.— «1 


leged  to  have  resulted  from  the  conversion 
of  two  horses,  a  wagon,  and  a  set  of  harness. 
It  was  alleged  tbat  appellant  was  Indebted 
to  aK>ellee  In  tbe  sum  of  $93.36,  and  tbat 
appellee,  conspiring  with  one  Buckbolt  to 
defraud  appellant  out  of  bis  property.  In- 
duced bim  to  sign  an  Instrument  of  writing 
to  Buckbolt,  which  was  represented  to  him 
to  be  a  mortgage  on  bis  aforesaid  property, 
but  in  truth  was  a  bill  of  sale  of  tbe  prop- 
erty to  said  Buckbolt ;  that  appellant  is  ignor- 
ant and  can  neither  read  nor  write,  and  signed 
the  Instrument  fully  believing  it  to  be  a 
mortgage  to  secure  the  debt  to  Staples;  and 
tbat  the  property  was  worth  a  sum  largely 
in  excess  of  tbe  amount  of  the  debt.  Tbe 
petition  proceeds  as  follows:  "Plaintiff  fur- 
ther charges,  that  in  truth  and  In  fact,  that 
said  instrument,  instead  of  being  an  instru- 
ment to  secure  the  payment  of  the  above 
described  debt,  was  a  bill  of  sale  to  the 
above  described  property  to  the  said  Ed.  M. 
Buckbolt  Plaintiff  further  charges  that  it 
was  some  two  or  three  weeks  thereafter 
before  he  knew  of  tbe  fraud  tbat  had  been 
perpetrated  upon  him  by  tbe  said  defendant 
and  the  said  Buckbolt  and  tbat  tbe  instru- 
ment that  he  bad  been  fraudulently  induced 
.by  them  to  execute  was  a  bill  of  sale  to 
tbe  above-described  property,  and  tbat  as 
soon  as  he  learned  tbe  fact  tbat  it  was  a 
bill  of  sale  to  said  property,  he  at  once 
went  to  the  defendant  and  asked  him  If 
he  (defendant)  would  accept  the  money,  and 
then  turn  the  property  above  described  back 
to  plaintiff,  and  the  defendant  then  and 
there  agreed  so  to  do;  and  tbat  it  was 
then  and  there  agreed  by  and  between  tbe 
plaintiff  and  tbe  defendant  that  tbe  plain-, 
tiff  was  to  have  a  period  of  about  10  days, 
or  until  on  or  about  tbe  21st  day  of  March, 
1903,  to  get  tbe  money  up  and  pay  said 
debt  together  with  tbe  interest  thereon  tbat 
might  be  due  on  the  same;  and  tbat  on 
or  about  tbe  20th  day  of  March,  1903,  and 
before  time  prior  to  the  time  allowed  to 
redeem  said  property  had  expired,  plaintiff 
went  to  tbe  office  of  the  defendant  In  tbe 
town  of  Wylie  in  Collin  county,  Tex.,  and 
then  and  there  offered  and  tendered  the 
defendant  tbe  sum  of  $98.30,  which  was  a 
sum  largely  In  excess  of  the  amount  then 
claimed  by  defendant  to  be  due  bim,  and 
tbat  tbe  defendant  then  and  there  refused 
and  would  not  accept  the  said  money  so 
tendered  him  by  plaintiff,  and  refused  to 
let  plaintiff  have  his  said  wagon,  horses, 
and  harness,  or  any  of  said  property ;  and 
this  plaintiff  further  says  that  having  made 
tbe  defendant  a  full  legal  tender  of  all  the 
money  that  was  due  him  and  all  that  this 
plaintiff  owed  the  defendant  at  that  time, 
tbe  mortgage  Hen  Is  discharged  and  tbe 
debt  is  fully  satisfied." 

Tbe  foregoing  portion  of  the  petition  was 
stricken  out  on  demurrer,  and  when  evi- 
dence was  offered,  which  tended  to  support 
the  allegations,  it  was  excluded  by.  the  cowrt^ 
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AVe  think  tbe  court  erred  in  snatalning  the 
demurrer,  which  was  to  tbe  effect  that  the 
tender  of  the  money  should  bare  been  made 
to  Bu<^boIt  Ficon  tbe  allegations  It  ap- 
peared that  Buckbolt  and  appellee  bad  con- 
spired and  acted  with  each  other  in  cheat- 
ing and  defrauding  appellant,  and  tbe  tender. 
If  it  was  to  have  any  effect  at  all,  was 
properly  made  to  the  beneficiary  of  tbe  fraud. 
The  conclusion  of  tbe  pleader  that  tender 
of  tbe  money  to  appellee  discharged  tbe 
lien  was  properly  stricken  out,  but  even 
after  tbe  other  parts  of  tbe  clause  of  tbe 
petition  above  copied  bad  been  stricken  out, 
appellant  should  hare  been  permitted  to 
prove  the  agreement  on  tbe  part  of  appel- 
lee to  return  tbe  property  to  appellant  upon 
payment  of  tbe  debts  due  by  him,  and  tbe 
refusal  afterwards  of  appellee  to  accept  tbe 
money  when  it  was  tendered.  If  tbe  prop- 
erty was  of  value  largely  in  excess  of  the 
debt,  tbe  fact  that  appellee  agreed  to  re- 
turn tbe  property  and  accept  payment  of 
tbe  debt  would  be  a  circumstance  tending 
to  show  that  tbe  bill  of  sale  was  in  reality 
a  mortgage.  Tbe  special  charge  asked  by 
am>ellant  was  properly  refused.  He  did  not 
sue  for  tbe  property,  but  alleged  conversion 
of  it  by  appellee  and  prayed  for  damage^ 
for  its  conversion,  while  in  the  special  charge 
be  seeks  to  have  tbe  jury  instructed  to  find 
for  the  property  or  the  reasonable  market 
value  of  tbe  same. 

Tbe  seventh  assignment  of  error  complains 
of  tbe  charge  of  the  court,  in  that  it  in- 
formed the  jury  that  if  the  bill  of  sale 
was  executed  in  fraud  it  would  be  void; 
and  at  tbe  same  time  instructed  tbe  jury 
that  if  appellee  took  tbe  property  under 
tbe  void  bill  of  sale,  be  was  guilty  of  con- 
version and  the  jury  should  find  for  appel- 
lant for  value  of  tbe  property  less  the  debt 
Tbe  charge  on  that  point  is  correct,  and 
was  in  direct  response  to  tbe  pleadings  of 
appellant 

For  tbe  reasons  indicated,  the  judgmoit 
Is  reversed,  and  tbe  cause  remanded. 


THOMAS  V.  TUCKER,  ZBVB  &  CO. 
(Court   of   Civil   Apmals   of  Texas.    Oct  19, 

1.  Landlobd  awd  Tenant — ^Lun — Pastubaok 
— Supplies. 

Pasturage  furnished  by  a  landlord  to  his 
tenant  for  the  work  stock  owned  and  used  by 
the  tenant  in  cultivating  the  leased  farm,  and 
tor  his  cows,  from  which  he  obtained  milk  for 
his  family  during  the  time  he  was  cultivating 
the  farm,  the  contract  for  the  pasturage  being 
in  tbe  rent  contract,  comes  under  tbe  head  of 
supplies,  for  which  the  statute  gives  a  land- 
lord's lien. 

[EM.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  i  989.] 

2.  Sams — Convebsion  of  Chop. 

Proof  that  a  member  of  a  firm  appropriated 
to  its  use  cotton  raised  by  plaintiffs  tenant  on 
the  leased  farm,  exceeding  in  value  plaintiff's 
claim  for  rent  and  supplies,  for  which  he  had  a 
lien,  tbe  appropriation  being  less  than  30  days 


after  the  cotton  had,  without  plaintiffs  conaent 
been  removed  from  the  farm,  renders  the  mem- 
bers of  the  firm  liable  for  plaintiff's  diUm. 

Appeal  from  District  Court  Ban  Augustine 
County ;  Tom  C.  Davis,  Judge. 

Action  by  W.  T.  Thomas  against  Tn<^er, 
Zeve  &  Co.  From  a  judgment  for  plaintiff 
for  less  than  prayed  for,  be  appeals.  Re- 
versed. 

W.  T.  Davis  and  T.  L.  Foster,  for  appel- 
lant 

PLEASANTS,  J.  Appellant  brought  this 
suit  in  a  justice  court  of  San  Augustine  coun- 
ty against  bis  tenant  J.  G.  Nations,  upon  an 
account  for  rents,  supplies,  and  advances,  and 
against  appellecfs  for  tbe  conversion  of  two 
bales  of  cotton  upon  which  he  claimed  a 
landlord's  Hen  to  secure  tbe  paymeat  of 
said  account  A  trial  in  the  justice  court 
resulted  in  a  judgment  in  favor  of  appel- 
lant against  all  of  tbe  defendants  for  tbe 
full  amount  of  bis  claim.  From  this  Judg- 
ment Tucker,  Zeve  &  Co.  appealed  to  tbe  dis- 
trict court  and  upon  a  trial  de  novo  therein 
a  like  judgment  was  again  rendered  against 
them.  From  this  judgment  they  prosecuted 
an  appeal  to  this  court  and  at  a  former  term 
we  reversed  and  remanded  tbe  cause  for  a 
new  trial.  Vide  80  S.  W.  649,  9  Tex.  Ct 
Rep.  962.  Upon  tbe  trial  in  tbe  district 
court  from  which  tliis  appeal  is  prosecuted 
appellant  recovered  a  judgment  against  ap- 
pellees fn  the  sum  of  $6. 

Tbe  account  against  Nations,  upon  whicta 
tbe  suit  was  brought  is  as  follows: 

J.  C.  Nations,  in  Account  with  W.  T.  Thomas, 
for  the  Year  1902. 

March  1st  To  1  John  Deer  Plow $  9  73 

"  %    bu.    Meal SO 

Feb.  "  10  Yds.  Calico 60 

Aug.  "  Cash 30  00 

Sep.  "  Bagging  and  Ties 2  56 

"  Team    Hire 4  00 

"  Pasturage  for  6  head 
stock  from  March  1st 
to  Oct  16th  @  .50  per 

head  per  month 18  00 

"  Rent    in    1,040   lbs.   Ifait 

cotton  @  8  cts.  per  lb.  20  8» 
Oct.  20.        By  369%  lbs.  of  lint  cotton 

at  ~  2/S  cts.  per  pound. . .  27  36 
••    la        To  1  Bbl.  Flour 4  TT. 

$90  »5 
Less  27  36 

Balance  due S63  59 

Tlte  undisputed  evidence  shows  that  tbe 
item  of  $20.80  set  out  in  this  account  was  due 
appellant  by  Nations  for  rent  of  appellant's 
farm  for  tbe  year  1902,  and  that  tbe  remain- 
ing items,  except  that  of  "$4  for  hire  of 
team,"  were  due  for  supplies  and  advances 
furnished  by  appellant  to  Nations  to  enable 
him  to  make  a  crop  upon  said  farm.  Tbe 
item  of  $18  for  pasturage  was  shown  to  bare 
been  for  tbe  pasturage  of  the  work  stock 
owned  and  used  by  Nations  in  cultivatics 
tbe  farm,  and  for  bis  cows,  from  which  he 
obtained   milk   for   bis   family   during   tbe 
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time  he  was  cnltlyatlng  said  farm.  Tbe  con- 
tract for  tbls  pasturage  was  iuclnded  In  tbe 
rent  contract,  and  we  think  It  clear,  under 
these  facts,  that  pasturage  so  fnmlsbed 
comes  under  the  bead  of  supplies,  for  which 
the  Btatate  gives  a  landlord's  lien.  Upon  the 
former  apptel,  as  shown  by  our  opinion 
above  cited,  there  was  nothing  ta  the  evidence 
appearing  In  that  record  to  Indicate  tbe  pur- 
pose for  which  the  pasturage  was  famished, 
or  any  connection  between  tbe  pasturage  con- 
tract and  that  for  the  rent  of  tbe  farm,  and 
we  therefore  held  that  no  Uen  for  this  Item 
was  shown.  The  difference  betweoi  tbe 
facts  In  that  record  and  those  now  before  us 
as  above  set  out  Is  obvious,  and  requires  us 
to  sustain  appellant's  claim  of  a  lien  for  said 
Item. 

It  was  farther  shown  by  the  undisputed 
evidence  that  appellee  Hal  Tucker  received 
for  appellee  firm,  of  which  he  was  a  member, 
and  appropriated  to  the  use  of  said  firm, 
two  bales  of  cotton,  which  were  raised  by 
Nations  In  the  year  1902  upon  the  farm 
rented  from  appellant.  The  value  of  this 
cotton  exceeded  the  amount  of  appellant's 
claim,  and  it  was  appropriated  by  appellees 
within  less  than  30  days  after  It  bad,  with- 
out the  consent  of  appellant,  been  removed 
from  the  rented  premises.  These  facts  ren- 
der -appellees  liable  to  appellant  for  the  full 
amount  of  his  judgment  Nations,  less  the 
Item  of  $4  above  set  out,  and  Judgment  should 
have  been  so  rendered  In  the  court  below. 

The  facts  being  undisputed,  the  Judgment 
of  the  court  below  will  be  reversed,  and 
jTidgment  here  rendered  In  favor  of  appel- 
lant against  the  appellees  for  the  sum  of 
$59.59 ;  and  it  Is  so  ordered. 

Reversed  and  rendered. 


FRANCIS   BROS.   r.  ROBINSON  et  al. 
(Court  of  Civil   Appeals  of  Texas.    Oct   19, 

Licenses— Collection  or  Tax— Judokxnt. 

Judgment  for  a  license  tax  is  not  void,  and 
theretace  relief  by  iniunction  axainst  execution 
thereon  may  not  be  nad,  thongn  the  ordinance 
forming  the  basis  of  the  action  was  penal  in  Its 
nature  and  had  not  been  published. 

Appeal  from  District  Court,  Smith  County; 
K.  W.  Simpson,  Judge. 

Injunction  suit  by  Francis  Bros,  against 
J.  J.  Robinson  and  others.  Judgment  for 
defendants.    Plaintiffs  appeal.    Affirmed. 

E.  P.  Price,  for  appellants.  Marsh  &  Mc- 
Ilwalne,  for  appellees. 

GIIXs  C.  J.  The  city  of  Tyler  sued  the 
Ann  of  Francis  Bros,  to  recover  $105,  as  a 
license  tax  due  by  them  under  one  of  the  dty 
ordinances.  On  appeal  from  the  justice  to 
tbe  county  court  the  city  recovered  Judgment 
for  $38.  The  defendants  did  not  appeal  from 
that  Judgment  Thereupon  execution  was 
Issned  and  levied  on  a  mule  belonging  to 
Francis  Bros.    They  brought  suit  to  enjoin 


the  sale  and  avoid  the  levy,  on  tbe  ground 
that  the  ordinance  forming  the  basis  of  the 
city's  suit  was  penal  in  its  nature,  had  never 
been  published,  and  that  the  Judgment  was 
therefore  void.  A  temporary  injunction  was 
issued,  which  on  final  hearing  was  dissolved, 
and  Francis  Bros,  have  appealed. 

They  still  insist  on  the  right  to  injunc- 
tion for  the  reason  stated  above.  We  are 
of  opinion  the  judgment  on  which  the  execu- 
tion issued  was  not  void,  and  that  tbe  court 
did  not  err  In  refusing  to  enjoin  the  sale. 

The  Judgment  Is  affirmed. 


MASTERSON  v.  KELLER. 
(Court  of  cavil   AppMls  of  Texas.    Oct   19, 

1.  Oabnishuent — Gbouhdb — JnnoifXNT. 

Where  a  judgment  is  satisfied  by  an  ex- 
executed  duly  and  truthfully  returned,  showing 
levy  and  sale  and  full  satisfaction,  such  satis- 
faction must  l)e  set  aside  by  a  proceeding  duly 
bad  for  that  purpose  and  upon  a  proper  showing 
of  facts  in  oraer  to  entitie  the  judgment  creditor 
to  sue  out  a  writ  of  garnishment  under  Rev.  St. 
1885,  art  217,  subd.  3,  and  article  218,  author- 
izing the  issuance  of  writ  of  garnishment  with- 
out bond,  where  plaintiff  has  judgment  and 
makes  affidavit  that  defendant  has  not  sufficient 
property  subject  to  execution  to  satisfy  such 
judgment 

2.  Saicb— PBocxKniRos. 

Under  Rev.  St  1885,  art  217,  subd.  2,  and 
article  218,  authorizing  the  issuance  of  a  writ 
of  eamishment,  where  plaintiff  sues  for  a  debt 
and  makes  affidavit  that  such  debt  is  past  due 
and  unpaid,  etc.,  and  gives  a  specified  bond,  a 
jud^ent  creditor  whose  judgment  has  been 
satisfied  of  record,  but  who  has  not  in  fact  re- 
ceived satisfaction,  may,  in  a  suit  against  tlie 
Judgment  debtor  to  set  aside  the  satisfaction 
and  revive  the  judgment  sue  out  a  writ  of  gar- 
nishment to  reach  a  debt  due  the  debtor,  and 
thus  preclude  the  latter  from  assigning  the 
debt  and  thus  escaping  payment  pending  a  pro- 
ceeding to  revive  the  judgment 
S.  Samk— Valioitt— Pbocebob  Obioinaixt 
Voin. 

Where  a  writ  of  garnishment  was  unau- 
thorized and  invalid  when  issued,  because  the 
judgment  on  which  it  was  issued  was  satisfied 
of  record,  a  subsequent  setting  aside  of  the  en- 
try of  satisfaction  did  not  validate  the  writ 

Appeal  from  Harris  County  Court;  Blake 
Dupree,  Judge. 

Garnishment  proceedings  by  Theodore  Kel- 
ler against  the  Gulf,  Colorado  &  Santa  F6 
Railroad  Company,  Instituted  on  a  Judgment 
obtained  by  plaintiff  against  John  Murphy. 
H.  Masterson  intervened.  From  tbe  judg- 
ment rendered,  intervener  appeals.    Reversed. 

Rehearing  denied. 

Elliott  Cage,  for  appellant  A.  R.  &  W.  P. 
Hamblen,  for  appellee. 

GILL,  C.  J.  Theodore  Keller  sued  John 
Murphy  in  the  Justice  court,  and  obtained 
judgment  therein  against  him  for  $246,  in- 
cluding Interest  Upon  that  Judgment  Keller 
procured  an  execution  and  had  It  levied  by 
the  sheriff  upon  certain  catile  as  the  prop- 
erty of  John  Murphy.  Pursuant  to  the  levy 
the  cattle  were  sold  and  were  bought  In  by 
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a  third  party.  The  purchase  money  was  In  an 
amount  sufficient  to  discharge  the  execution. 
It  was  paid  over  to  Keller,  the  execution  re- 
turned by  the  sheriff  indorsed  satisfied  In 
full,  and  the  judgment  on  the  docket  of  the 
Justice  was  Indorsed  "Satisfied."  Thereafter 
John  Murphy,  as  next  friend  of  bis  two  minor 
sons,  sued  Keller  for  the  value  of  the  cattle 
levied  on  and  sold,  alleging  ownership  there- 
of In  the  minors.  Keller  was  cast  in  this 
salt  for  a  larger  sum  than  he  received  in 
satisfaction  of  his  execution,  and  upon  final 
affirmance  of  the  Judgment  Keller  paid  it  in 
full.  John  Murphy  was  not  a  party  to  that 
suit  In  his  Individual  capacity.  Thereupon 
Keller  procured  a  garnishment  to  be  Issued 
upon  his  Judgment  against  Murphy  and  serv- 
ed upon  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  alleging  that  the  company  was 
Indebted  to  Murphy  and  containing  the  other 
material  allegations  prescribed  by  the  statute 
for  the  Issuance  of  writs  of  garnishment  upon 
Judgments.  The  plaintiff  in  garnishment  did 
not  ask  that  Murphy  be  made  a  party  to  the 
proceeding  and  did  not  set  out  the  condition 
of  the  Judgment  as  to  the  Indorsement  of 
satisfaction  on  it  and  the  execution,  nor 
was  there  any  prayer  that  those  indorsements 
be  set  aside  and  the  Judgment  revived. 

After  the  issuance  and  service  of  the  gar- 
nishment, and  while  the  Judgment  stood  upon 
the  Justice  docket  with  the  evidences  of  full 
satisfaction  and  discharge,  as  above  set  out, 
and  before  any  motion  or  proceeding  had  been 
instituted  to  have  the  official  entries  of  satis- 
faction set  aside  and  the  Judgment  reinstated 
and  revived,  H.  Masterson,  for  a  valuable 
consideration,  took  an  assignment  of  the  debt 
due  to  Murphy  by  the  railway  company.  It 
Is  not  made  to  appear  by  this  record  wheth- 
er Masterson  knew  at  the  date  of  the  as- 
signment that  Keller  had  at  the  suit  of  the 
minors  been  compelled  to  surrender  the  fruits 
of  his  execution  sale;  but  if  the  garnishment 
proceeding  was  valid,  it  bound  him  in  any 
event,  and  this  is  immaterial.  John  Murphy 
was  made  a  party  on  the  prayer  of  the  rail- 
way company  In  its  answer,  and  also  inter- 
vened as  next  friend  of  his  minor  sons.  Upon 
this  state  of  facts  Masterson  intervened,  and 
both  he  and  the  railway  company  made  the 
point  that  the  Judgment  as  It  stood  upon  the 
Justice  docket  at  the  date  of  the  application 
for  and  issuance  of  the  writ  of  garnishment 
was  insufficient  to  support  the  proceeding, 
and  was  insufficient  to  support  any  further 
process  thereon,  until  In  a  direct  proceeding 
brought  against  Murphy  for  that  purpose  the 
Justice  had  adjudged  that  the  Judgment  was 
not  satisfied  and  had  set  aside  the  return 
and  Indorsement  to  that  effect.  After  the 
application  for  the  Issuance  and  service  of  the 
garnishment  (but  also  after  the  date  of  the 
assignment),  Keller  made  a  motion  before  the 
Justice  setting  up  the  facts,  and  procured  an 
order  annulling  the  entries  of  satisfaction 
and  reinstating  or  reviving  the  Judgment, 
and  this  fact  and  the  facts  which  authorized 


it  were  set  up  In  a  replication  filed  by  Keller 
in  the  garnishment  suit.  Upon  this  state  of 
facts  the  court  sustained  the  garnishment, 
and  rendered  Judgment  against  the  garnishee 
and  Masterson  accordingly.  From  that  Judg- 
ment Masterson  has  appealed,  and  here  r^t- 
erates  the  points  made  in  the  Aurt  below. 

We  are  of  opinion  the  Judgment  of  the 
trial  court  was  erroneous.  Article  217  of  the 
Revised  Statutes  of  18d5  provides  In  sub- 
stance that  a  plaintiff  may  have  his  writ  of 
garnishment  (1)  where  an  original  attach- 
ment has  issued  in  the  same  cause  In  con- 
formity to  the  statutory  requirements  govern- 
ing the  right  to  and  Issuance  of  that  writ; 
(2)  where  the  plaintiff  sues  for  a  d^t  and 
makes  affidavit  that  such  debt  is  past  due 
and  unpaid,  that  the  defendant  has  not 
within  plaintiff's  knowledge  property,  etc., 
♦  •  •  sufficient  to  satisfy  such  debt  and 
that  the  garnishment  applied  for  1b  not  sued 
out  to  Injure  either  the  defendant  or  gar- 
nishee ;  (3)  where  the  plaintiff  has  a  Judgment 
and  makes  affidavit  that  the  defendant  has 
not  within  his  knowledge  property  in  his  pos- 
session within  this  state  subject  to  execution 
sufficient  to  satisfy  such  Judgment.  By  ai^ 
tide  218,  Rev.  St  1896,  It  Is  provided  that 
where  the  basis  for  the  garnishment  is  an 
attachment  or  Judgment  no  bond  shall  be  re- 
quired of  the  applicant,  but  where  the.  writ 
Is  applied  for  under  the  second  subdivision  of 
article  217,  supra,  a  bond  must  be  given,  and 
the  requisites  of  the  bond  are  prescribed. 

It  thus  appears  that  there  the  writ  is  ap- 
plied for  under  a  Judgment  the  validity  of 
the  debt  Is  not  required  to  be  established  by 
affidavit  There  being  a  Judgment  and  the 
writ  being  returnable  to  the  court  In  whidi 
the  Judgment  was  rendered  the  validity  of  the 
demand  Is  taken  as  established.  For  a  like 
reason,  the  applicant  Is  not  required  to  exe- 
cute a  bond,  nor  to  swear  that  no  Injury  is 
Intended.  Injury  could  result  only  in  case 
the  debt  was  not  existent  Hence,  also,  no 
bond  is  required  where  attachment  has  is- 
sued; for  the  plaintiff  has  executed  a  bond  In 
the  attachment  proceeding.  It  thus  being 
true  that  certain  advantages  accrue  to  plain- 
tiff and  certain  protection  is  lost  to  the  de- 
fendant where  the  proceeding  Is  upon  a  Judg- 
ment it  becomes  Important  that  the  Judgment 
upon  the  face  of  the  record  should  be  of  sncb 
a  nature  at  the  date  of  the  application  as  to 
furnish  the  facts  and  reasons  which  satis^ 
the  statute;  that  is  to  say,  It  must  fill  the  def- 
inition of  the  word  "Judgment"  A  judg- 
ment actually  satisfied  is  in  this  sense  no 
longer  a  Judgment,  tor  it  la  functus  offida 
Neither  would  a  Judgment  lacking  the  ele- 
ments of  finality  satisfy  the  definition,  for  In 
such  case  something  woold  remain  to  be 
determined.  For  a  like  reason,  a  Judgment 
marked  "Satisfied"  by  an  official  entry  tme 
at  the  time,  duly  authorized  and  duly  made 
and  evidenced  by  an  execution  duly  r«tnmed 
"Satisfied"  by  an  official  entry  tme  at  the 
time,  legally  authorized  u)d  duly  madiCb  would 
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not  satisfy  tbe  requirement,  because  such  a 
Judgment  Is  not  prima  facie  enforceable 
The  facts  which  authorize  the  setting  aside 
of  the  entry  of  satisfaction  exist  extraneous 
of  the  record,  and  can  be  made  to  appear  only 
In  a  proceeding  fitly  brought  for  that  purpose, 
and  wherein  the  Judgment  defendant  must 
be  made  a  party.  This  is  necessarily  true, 
because  whether  the  facts  Justify  the  setting 
aside  of  the  satisfaction  and  the  further  en- 
forcement of  the  Judgment  is  in  a  case  of  this 
sort  a  matter  in  which  the  defendant  may  be 
vitally  concerned  and  about  which  there  may 
be  sharp  and  extended  litigation. 

According  to  the  weight  both  of  reason  and 
anthority,  whenever  a  Judgment  is  satisfled 
by  an  execution  duly  and  truthfully  returned 
showing  levy  and  sale  in  fall  of  the  Judgment, 
no  execution  or  other  process  can  be  issued 
thereon,  until  by  a  proceeding  duly  had  for 
tbe  purpose  the  satisfaction  is  set  aside  upon 
a  showing  of  the  facts  authorizing  it.    1  Free- 
man on  Executions,  pp.  137,  138.    According 
to  Mr.  Freeman,  such  a  state  of  facts  gives 
to  the  plalntm  in  Judgment  the  right  to  have 
tbe  satisfaction  set  aside,  but  he  states  that 
It  is  the  uniform  practice  to  do  this  by  mo- 
tloD.    He  also   treats  It  us  a  right  to  be 
Judldaliy  determined  In  a  proceeding  brought 
for  tbe  purpose,  and  mentions  the  importance 
of  the  rights  which  may  rest  upon  the  deter- 
mination of  such   a   controversy.    He  says, 
further,  after  quoting  a  Kentucky  case  ap- 
parently contra:    "But  no  doubt  the  better 
opinion  is  that  when  a  Judgment  appears  to 
be  satisfied  of  record  this  satisfaction  ought 
to  be  vacated  before  anything  further  is  done 
under  the  Judgment"    He  also  points  out  the 
distinction  l>etween  those  cases  in  which  for 
good  reason  tbe  levy  is  not  consummated  by 
a  sale  and  cases  like  the  one  at  bar.    Id.  p. 
139.     Poor  V.   Deaver,  2S  N.   a   391,   and 
Hughes  V.  Streeter  (111.)  76  Am.  Dec.   777, 
cited  by  Mr.  Freeman  are  directly  In  point 
In  Poor's  Case,  supra.  It  Is  held  by  the  Su- 
preme Court  of  North  Carolina  that  when- 
ever,  In  pursuance  of  a  sale  under  execution, 
a   Judgment  is  officially  marked  "Satisfied," 
It  requires  the  exercise  of  a  Judicial  power 
to  set  aside  the  satisfaction  and  revive  the 
Judgment;  and  that  until  this  Is  done,  It  will 
not   support  further  process.    In  Hughes  v. 
Streeter  (III.)  76  Am.  Dec.  777,  It  was  held 
tbat  under  such  a  state  of  facts  tbe  clerk 
cannot    issue    another   execution,   until    the 
satisfaction  is  vacated,  and  execution  award- 
ed by  order  of  tbe  court.     It  is  there  said  the 
clerk's  duties  are  ministerial;  but  vacating  an 
entry  of  the  satisfaction  of  a  Judgment  is  a 
Judicial   act    In  Streeter's   Case,   the  court 
discusses  Bank  v.  Markley,  1  Dana,  373  (cit- 
ed by  Mr.  Fteeman  as  holding  tbe  contrary 
doctrine),  and  the  comment  is  made  that  it 
stands  solitary  and  alone  upon  the  point  de- 
cided.    The  court  adds:    "The  exercise  alone 
of  judicial  power  equal  to  that  which  first 
made  the  decision  can  Impart  this  new  life 
to  a  Judgment  which  has  once  been  satisfied 


by  an  officer  or  person  clothed  with  authority 
to  make  the  entry."  The  rule  is  recognized  by 
the  Ohio  courts.  Wilson  v.  Stilwell,  14  Ohio 
St  467.  The  rule  also  obtains  in  Missouri 
(Laughlln  v.  Fairbanks,  8  Mo.  367)  and  Ala- 
bama (McMlchael  v.  Bank,  14  Ala.  496). 

As  applied  to  the  question  of  garnishment 
another  reason  for  the  rule  becomes  apparent 
Take  this  case.  The  funds  due  Murphy  are 
arrested  In  the  hands  of  his  debtor  by  a  gar- 
nishment predicated  upon  a  Judgment  marked 
in  the  most  solemn  way  as  satisfied  and  dis- 
charged. The  truth  of  these  entries  are  not 
referred  to  or  questioned  In  the  application 
for  garnishment  and  were  not  then  assailed 
by  motion  in  the  main  case.  Ought  Murphy's 
funds  to  be  thus  impounded  when  the  truth 
of  the  entries  is  not  questioned  and  he  is 
not  made  a  par^?  Does  it  not  amount  to  an 
impounding  of  his  funds  In  an  ex  parte  pro- . 
ceedlng,  the  right  to  them  on  the  part  of 
plaintiff  never  having  been  adjudicated?  In 
this  cause  the  Issuance  of  the  writ  by  the 
Justice  was  a  ministerial  act  such  as  falls  to 
the  clerk  in  courts  of  record.  His  Judicial 
powers  h^d  not  been  called  into  exercise  by 
a  motion  setting  up  the  facts  which  author- 
ized a  change  In  the  aspect  of  the  Judgment 
as  it  stood  upon  the  record.  The  Judgment 
as  It  stood  was  Incapable  of  enforcement  as 
a  Judgment  without  further  Judicial  order 
entered  after  due  notice  to  the  defendant 
Tbe  authorities  cited  which  arose  upon  exe- 
cution, for  reason  given  above,  apply  with 
peculiar  force  to  writs  of  garnishment  sued 
out  under  the  third  sul>divlsion  of  article 
217  of  the  statute. 

To  tbe  complaint  of  appellees  that  the  rnia 
we  announce  would  deny  them  the  garnish- 
ment until  the  motion  was  determined,  and 
thus  enable  the  defendant  to  assign  tbe  fund 
and  escape  payment,  we  make  the  obvious 
reply  that  under  tbe  second  subdivision  of  the 
same  statute  they  might,  in  a  suit  against 
Murphy  to  set  aside  the  satisfaction  and  re- 
vive the  Judgment,  upon  proper  allegation, 
affidavit,  and  bond,  have  had  their  garnish- 
ment. If  the  writ  was  unauthorized  and  In- 
valid when  Issued,  no  subsequent  act  of 
plaintiff  would  render  it  valid.  Hence  the 
subsequent  setting  aside  of  the  entry  of  satis- 
faction did  not  give  life  to  the  void  writ. 

For  the  reasons  given,  the  Judgment  of  tbe 
trial  court,  in  so  far  as  it  affects  Mnsterson, 
Is  reversed,  and,  the  facts  being  undisputed. 
Judgment  Is  here  rendered  in  his  favor. 

Reversed  and  rendered. 


HOUSTON  B.  &  W.  T.  RY.  CO.  v.  MC- 
CARTY. 

(Court  of  Civil  Appeals  of  Texas.    Oct  27, 
1905.) 

1.  New  Tsial  —  Grounds  —  ABOuincRT  or 

COUNSBI.. 

Whenever  the  rule  which  requires  arg:u- 
ment  to  be  confined  to  the  evidence  and  argu- 
ment of  opposing  counsel  is  violated,  whether 
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such  violation  Is  intentional,  reckless,  or  willful, 
a  new  trial  should  be  granted,  unless  it  aiipears 
probable  that  the  verdict  was  not  influenced  by 
the  improper  argument,  and  the  action  of  the 
court  in  allowing  the  improper  argument  to 
pass  unnoticed,  or  in  restraining  or  rebukine 
counsel  and  instructing  the  jury  to  disregara 
such  argument,  is  to  be  considered  only  in  de- 
termining what  effect  or  influence  the  argument 
has  had  upon  the  jury  in  the  light  of  the  action 
of  the  court  as  a  counter  influence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  i  44.] 

2.  Tbiai/— Aboumkht  or  Oounskl— Impbopeb 
Remarks. 

In  an  action  for  personal  injuries,  plain- 
tiff's counsel  stated  in  argument  at  different 
times  that,  if  plaintiff  were  given  a  verdict  for 
the  full  amount  sued  for,  it  would  not  incon- 
venience or  interrupt  defendant's  business  or 
affect  the  salary  of  its  counsel  or  the  payment 
of  interest  on  its  bonds.  The  court  on  one 
occasion  mildly  rebuked  counsel  for  making  the 
remarks,  and  told  the  jury  to  disregard  tnem, 
and  on  another  occasion  stated  that  the  matter 
had  nothing  to  do  with  the  case,  and  on  a 
third  occasion  said  nothing.  Beld,  that  the  re- 
marks of  counsel  were  highly  improper,  and 
calculated  to  influence  the  jurv,  notwithstcmd- 
ing  the  corrections  administered  by  the  court 
8.  Cabbikiis  —  Bights  or  Passenq^rs  —  Use 
,    or  Defective  Pxatfoem. 

Although  a  station  platform  is  in  a  defec- 
tive condition,  a  passenger  has  the  right  to  use 
the  same  by  going  upon  it  to  signal  an  ap- 
proaching train  and  take  passage  upon  that 
train,  but  he  is  obliged  to  use  the  platform 
with  care  proportioned  to  the  risk  arising  from 
its  defective  condition. 
4.  Same— Actions — Instbxtotions. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger  caused  by  a  defective  station 
platform,  where  the  answer  alleged  and  the 
evidence  showed  that  the  defects  of  the  platform 
were  apparent  and  obvious,  a  requested  charge 
that  if  the  platform  was  in  an  obviously  dilapi- 
dated or  unsafe  condition,  so  that  plaintiff 
should  have  known  of  the  same,  he  would  be 
presumed  to  have  known  thereof,  and  could  not 
recover  if  he  was  in  any  way  negligent  in  mov- 
ing about  or  stepping  upon  the  platlorm,  should 
have  been  given,  and  it  was  not  sufiicient  to 
charge  that  if  plaintiff  knew  the  defective  con- 
dition of  the  platform,  and  a  person  of  ordinary 
prudence  having  such  knowledge  would  not  have 
gone  upon  it,  he  could  not  recover,  and  to 
give  a  general  charge  on  contributory  negli- 
gence. 

6.  Damages  —  Pebsonai,  Irtttbies— Mboical 
Expenses— Reasonablenesb. 

In  an  action  for  personal  injuries,  medi- 
cal and  surgical  expenses  incurred  by  plain- 
tiff cannot  oe  considered  in  estimating  his 
damages,  in  the  absence  of  evidence  that  such 
expenses  were  reasonable  in  amount. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  Sf  243,  554.] 

6.  Sake — Bxcxssivx  Vebdict- -Remission  of 

ESvCESS. 

Error  in  permitting  a  recovery  for  medical 
expenses,  in  tne  absence  of  evidence  as  to  their 
reasonableness,  in  an  action  for  personal  in- 
juries, may  be  obviated  by  a  remittitur  of  the 
amount  claimed  in  the  petition  for  such  ex- 
penses, and  does  not  require  a  reversal  of  the 
judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  4470.] 

7.  Trial  — iNSTBtJOTIONS—APPLICABItlTT    TO 

Evidence. 

In  an  action  against  a  carrier  for  injuries 

to  a  passenger  caused  by  a   defective  station 

platform,  where  there  was  no  evidence  that  the 

platform   was   so  defective   that   it   would   t>e 


dangerous  to  go  upoa  it,  a  requested  charn 
that,  if  a  reasonably  pmdent  person  wouTd 
have  known  of  the  danger  in  going  upon  the 
platform  and  moving  aiiout  thereon  ui  the  man- 
ner plaintiff  did,  plaintiff  assumed  the  risk, 
and  could  not  recover,  was  properly  refosed. 

8.  Same— DuTT  to  Maintain  Pi.atfobx. 

A  railroad  is  bound  to  use  ordlnair  ctr* 
to  keep  and  maintain  in  a  reasonably  safe  con- 
dition a  platform  used  by  it,  or  by  its  passen- 
gers, with  its  knowledge  and  consent,  to  get  on 
or  off  of  trains,  although  the  platform  was 
built  by,  and  is  under,  the  control  of  a  stranger. 
[Ed.  Note. — For  cases  in  point,  see  vol.  8. 
Cent  Dig.  Carriers,  {  1142.] 

9.  Sam]B— Rights  of  Passbngkbs. 

An  intending  passenger  on  a  railroad  train 
has  as  much  right  to  go  upon  a  station  platform 
for  the  purpose  of  flagging  the  train  as  for 
taking  passage  on  it  when  it  arrives. 

10.  Damages  —  Evidence  —  Pebsonai,  Ih- 
juBiES — Habits  of  Pebson  Injttbed. 

In  an  action  for  personal  injuries,  evident^ 
as  to  plaintiff's  use  of  intoxicants  five  or  six 
years  previous  to  the  accident  was  properly  ex- 
cluded, where  counsel  was  not  prepared  to  show 
that  such  use  liad  any  effect  upon  plaintiff's 
physical  condition  at  tne  time  of  the  trial. 

CBd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {  495.] 

11.  Witnesses  —  Impeachment— TJrfrikn  utv 
Feelings. 

Unfriendly  feelings  entertained  by  a  ma- 
terial witness  towards  the  party  against  whom 
he  testifies  are  material,  as  affecting  the  weigh* 
to  be  given  to  his  testimony,  and  may  properly 
be  shown  either  by  his  own  testimony  on  cross- 
examination  or  by  the  testimony  of  anotlier  wit- 
ness. 

[Ed.  Note. — For  cases  in  point,  see  roL  50, 
Cent  Dig.  Witnesses.  $  1189.] 

Ai^al  from  District  Court,  Montgomery 
County;  L.  B.  Hightower,  Judge. 

Action  by  B.  W.  McCarty  against  the 
Houston  East  &  West  Texas  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellant Brookman  &  Kahn  and  A.  C.  Allen, 
for  appellee. 

REESE,  J.  Appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  alleg- 
ed to  have  been  received  by  him  from  having 
stepped  on  a  rotten  plank  in  a  platform  ad- 
joining appellant's  track  at  Paul!,  a  fla? 
station  on  appellant's  line  of  railway,  and 
fallen  through.  According  to  the  allegations 
of  appellee's  petition  be  had  gone,  about 
6  o'clock  p.  m.,  to  Pauli  to  take  the  train 
for  Houston.  Having  bought  a  ticket  from 
appellant's  agent,  he  went  upon  the  plat- 
form used  for  such  purpose  for  the  purpose 
of  signaling  to  stop  the  train,  which  was 
then  about  to  arrive  and  was  In  sight  After 
mounting  the  platform  for  this  purpose,  see- 
ing the  train  about  two  miles  away  and  too 
far  to  be  signaled,  and  while  waiting  for  it 
to  get  near  enough  to  be  signaled  and  to 
board  it  when  it  stopped,  one  of  the  planks 
in  the  platform  on  which  appellee  stood  sud- 
denly and  without  waTrnlng  gave  way.  caus- 
ing him  to  fall  through  the  platform  with 
great  force,  whereby  he  received  the  Injuries 
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complained  of.  It  was  alleged  tbat  the  plat- 
form was  negligently  allowed  by  appellant  to 
become  and  remain  so  rotten  and  unsound 
that  It  was  not  suflSclent  to  sustain  appellee's 
weight,  and  that  there  was  nothing  to  In- 
dicate this  condition  to  him.  Appellant 
answered  by  general  demurrer  and  general 
denial  and  specially  pleaded  contributory 
negligence  and  assumed  risk  by  appellee; 
that  if  the  platform  was  defective  the  fact 
was  well  known  to  appellee,  or  could  have 
been  discovered  by  the  use  of  ordinary  care; 
that  the  defects  were  apparent  and  obvious 
and,  if  he  received  any  injuries,  it  was 
tlirough  his  own  want  of  care  and  the  risk 
assumed  by  him.  Appellant  further  plead- 
ed that  the  platform  was  the  private  proper- 
ty of  one  S.  H.  Dixon,  under  his  exclusive 
right  and  control,  and  that  It  was  not  the 
duty  of  appellant  to  keep  the  same  in  repair. 
Verdict  and  judgment  against  appellant, 
from  which,  motion  for  a  new  trial  having 
been  overruled,  this  appeal  is  taken. 

It  is  assigned  as  error  that  the  court  per- 
mitted counsel  for  appellee,  in  his  closing 
argument,  to  state  to  the  Jury  the  following: 
"In  this  case,  gentlemen  of  the  Jury,  plaintiff 
sues  for  $25,000,  and.  In  fixing  his  damages 
against  defendant,  if  you  were  to  give  him 
the  full  amount  sued  tor,  it  would  not  in 
the  least  affect  the  salary  of  $25,000,  or  $75,- 
000,  or  $100,000  that  Mr.  Feagln,  counsel 
for  defendant,  draws  annually  from  this 
corporation."  Again,  at  a  difTerent  time: 
"Gentlemen,  if  you  were  to  give  to  plain- 
tiS  as  damages  in  this  case  the  full  amount 
of  $25,000,  for  which  he  sues,  it  would  not 
in  the  least  affect  or  interfere  with  the  clip- 
ping of  a  coupon  from  a  single  bond  owned 
by  tills  corporation."  And  again,  at  another 
time:  "I  can,  and-  do,  say  to  this  Jury  this: 
If  you  give  the  plaintiff  the  full  amount  sued 
for,  it  will  not  in  the  least  affect  the  running 
of  a  single  train,  or  interfere  with  a  single 
employ^  on  defendant's  road,  nor  will  it 
diminish  their  trains,  or  affect  the  schedule 
of  the  same." 

Bills  of  exception  appear  in  the  record, 
from  which  it  appears  that,  when  the  first 
statement  was  made  and  when  exception  was 
taken  by  counsel  for  appellant,  "the  court 
mildly  rebuked  counsel  for  making  such  re- 
marks, and  told  the  Jury  that  the  financial 
condition  of  the  parties  bad  nothing  to  do 
with  their  findings,  and  the  Jury  must  dis- 
regard them,"  whereupon  appellant's  counsel 
withdrew  the  remarks  and  said  that  he  was 
not  speaking  seriously.  Upon  the  second 
occasion,  upon  objection  made,  the  court 
orally  stated  to  the  Jury  that  whatever 
amount  the  company  might  own  or  owe  had 
notUng  to  do  with  the  ease,  and  they  would 
not  consider  the  remarks  of  appellee's  coun- 
sel In  reference  thereto.  Upon  the  third 
occasion,  when  objection  was  made,  nothing 
was  said  by  the  court;  but  counsel  for  ap- 
pellee said  to  the  Jury  that  he  wanted  them 
to  try  the  case  upon  the  law  and  facts,  and 


nothing  else.  Whether  such  was  the  delib- 
erate purpose  of  this  argument  or  not,  cer- 
tainly the  effect  calculated  to  be  produced 
was  to  place  In  the  minds  of  the  Jury  the 
idea  that  the  means  and  ability  of  appellant 
to  pay  any  Judgment  that  might  be  rendered 
against  It  was  a  matter  proper  for  their 
consideration.  This  might  as  reasonably  In- 
fiuence  a  verdict  for  the  plaintiff  upon  evi- 
dence which  would  not  otherwise  have  been 
sufficient,  as  a  verdict  in  excess  of  the 
amount  which  would  otherwise  have  been 
awarded. 

Whenever  the  rule,  which  requires  argu- 
ment to  be  confined  to  the  evidence  and  ar- 
gument of  opposing  counsel,  is  violated, 
whether  It  be  done  unintentionally,  reckless- 
ly, or  willfully,  there  is  a  violation  of  the 
right  of  the  opposing  party  to  have  the  argu- 
ment so  confined,  and  a  new  trial  should  be 
granted,  unless  it  appears  probable  that  the 
verdict  was  not  infinenced  by  the  improper 
argument.  Dillingham  v.  Scales,  78  Tex, 
205,  14  S.  W.  506.  So  far  as  the  rights  of 
parties  are  concerned,  the  action  of  the  court 
In  such  cases  in  allowing  the  improper  argu- 
ment to  pass  unnoticed,  or  in  restraining 
or  rebuking  counsel  and  instructing  the  Jury 
to  disregard  It,  Is  to  be  considered  onlj*in 
determining  what  effect  or  influence  such  ar- 
gument has  had  upon  the  Jury  in  the  light 
of  the  action  of  the  court  as  a  counter  in- 
fluence. In  this  case  the  remarks  of  coun- 
sel as  set  out  in  the  record  were  improper. 
The  persistence  of  counsel  in  his  endeavor 
to  lodge  In  the  minds  of  the  Jury  the  idea 
that  the  ability  of  appellant  to  pay,  with- 
out inconvenience  or  interruption  of  its 
business,  was  a  matter  proper  for  their  con- 
sideration, although  rebuked  and  sought 
to  be  corrected  by  the  court,  was  so  much 
calculated  to  improperly  influence  the  Jury, 
and  was  so  gross  a  violation  of  appellant's 
right,  that  we  would  be  strongly  Inclined  to 
reverse  the  Judgment  and  grant  appellant's 
new  trial  on  this  ground  alone,  if  there  were 
no  other  error  In  the  record. 

Appellant  requested  the  court  to  instruct 
the  Jury  as  follows:  "If  you  believe  from 
the  testimony  that  the  platform  through 
which  plaintiff  claims  to  have  fallen  was  in 
a  dilapidated  or  unsafe  condition,  which 
was  open  and  apparent  to  a  reasonably  pru- 
dent and  cautious  person,  and  such  a  per- 
son, under  the  circumstances,  and  under  such 
opportunity  as  plaintiff  had  to  know  the  con- 
dition of  the  platform,  would  have  discover- 
ed that  such  platform  was  in  a  dilapidated 
or  unsafe  condition,  or  had  holes  In  it,  then 
you  are  charged  that  plaintiff  would  be  pre- 
sumed to  know  of  such  conditions,  and 
know  of  the  holes  in  the  platform,  and  if, 
under  the  circumstances,  you  believe  that 
plaintiff  went  upon  the  platform  and  was  in 
any  way  negligent  in  moving  about  or  step- 
ping upon  the  platform,  and  he  was  thus  hurt 
by  stepping  In  a  hole  In  the  platform,  or 
by  a  plank  therein  breaking,  and  he  was 
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tba>  tbrown  or  fell,  and  was  Injured,  then 
plaintiff  is  not  entitled  to  recover  In  this 
case,  even  though  you  may  believe  defend- 
ant was  negligent"  This  charge  should 
have  been  given. 

The  jury  had  been  properly  instructed  that 
the  uncontradicted  evidence  showed  that  the 
platform  was  in  a  defective  condition.  Ap- 
pellee himself  testified  that  be  had  frequently 
been  upon  the  platform,  and,  although  he  testi- 
fied that  he  had  never  noticed  that  the  planks 
were  rotten,  there  was  evidence  tending  to 
show  that  its  defective  condition  was  so  open 
and  apparent  that  any  man  of  ordinary  capac- 
ity having  the  opportunity,  would  have  ob- 
served it,  and  that  appellee  had  such  oppor' 
tunlty.  In  such  case,  while  appellee  would 
still  have  had  the  right  to  make  use  of  the 
platform  by  going  upon  it  to  signal  the  ap- 
proaching train,  and  take  passage  upon  It, 
Its  dilapidated  and  defective  condition,  if 
known  to  him,  or  if  so  apparent  and  obvious 
that  he  must  have  discovered  it  by  the  use  of 
ordinary  care,  would  have  imposed  upon  him, 
in  the  use  of  ordinary  care,  the  obligation  to 
use  such  circumspection  and  caution  in  mov- 
ing about  on  the  platform  as  a  person  of  or- 
dinary prudence  and  caution  would  have  used 
un4er  such  circumstances.  This  would,  of 
course,  require  a  greater  degree  of  care  than 
would  be  required  in  case  of  a  platform 
sound  and  free  from  defects,  or  apparently  so. 
A  man  of  ordinary  care  would  use  more  care 
and  caution  in  walking  upon  a  platform  with 
holes  in  it,  or  rotten  planks,  than  one  free 
from  these  defects,  and  although  he  may  have 
the  right  still  to  use  the  platform,  such  use 
must  be  with  care  proportioned  to  the  risk 
arising  from  its  known,  or  obvious  and  ap- 
parent condition.  Penn.  Co.  v.  Marion,  123 
Ind.  415,  23  N.  E.  973,  7  L.  R.  A.  687,  18  Am. 
St  Rep.  330. 

The  court  instructed  the  Jury  that  if  the 
appellee  knew  the  defective  condition  of  the 
platform  and  that  a  person  of  ordinary  pru- 
dence having  such  knowledge  would  not  have 
gone  upon  and  walked  upon  it,  he  could  not 
recover.  This  did  not  present  the  proposition 
covwed  by  the  requested  charge,  nor  was  this 
point  clearly  and  specifically  presented  by  the 
general  charge  on  contributory  negligence.  In 
such  case  it  was  error  to  refuse  the  requested 
charge,  In  view  of  the  specific  allegations  of 
appellant's  answer  setting  up  the  facts  and 
the  evidence  in  support  thereof.    St  Louis  & 

5.  F.  Ry.  Co.  V.  Traweek,  84  Tex.  73,  19  S.  W. 
370;  M.,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89 
Tex.  638,  35  S.  W.  1058. 

The  court  also  erred  in  instructing  the  Jury, 
upon  the  measure  of  damages,  that  they  might 
take  into  the  estimate,  among  other  things, 
the  medical  and  surgical  expenses  Incurred 
by  the  appellee.  There  was  no  evidence  that 
the  money  paid  and  expenses  Incurred  on  this 
account  were  reasonable  in  amount  M.,  K. 
&  T.  Ry.  Co.  V.  Warren  (Tex.  Sup.)  40  S.  W. 

6.  This  error,  however,  could  be  obviated  by 
a  remittitur  of  the  amount  claimed  in  the 


petition  on  this  account  and  woold  not  re- 
quire a  reversal  of  the  Judgment 

We  do  not  think  the  court  erred  In  refusing 
the  special  charge  asked  to  the  effect  that 
if  a  reasonably  prudent  person  would  have 
known  of  the  danger  of  going  upon  the  plat- 
form and  moving  about  thereon  in  the  man- 
ner appellee  did,  appellee  assumed  the  risk  In- 
cident thereto  and  would  not  be  entitied  to  re- 
cover, and  in  falling  to  charge  upon  assumed 
risk  fiurtber  than  was  done  in  the  charge 
given,  hereinbefore  referred  to.  The  doc- 
trine of  assumed  risk  is  not  applicable  to  any 
phase  of  this  case  as  presented  by  the  evi- 
dence. There  is  no  evidence  to  support  the 
theory  that  the  platform  was  so  defective 
that  it  would  be  dangerous  to  go  upon  It  or 
move  about  on  It  There  was  evidence  tend- 
ing to  show  that  Its  condition  was  such  tiiat 
a  person  of  ordinary  prudence  would  have 
exercised  more  care  in  walking  about  <mi  It 
than  upon  a  platform  without  these  defects; 
but  even  in  such  case  appellee  had  the  right 
to  go  upon  the  platform  for  the  purpose  In- 
dicated, and  would  only  be  held  to  the  use 
of  such  care  and  caution  in  moving  about  on 
it  as  a  man  of  ordinary  prudence  would  have 
used  under  like  circumstances.  The  charge 
given  as  to  the  effect  of  appellee's  going  upon 
the  platform  with  a  knowledge  of  its  defect- 
ive condition,  and  Imposing  upon  him  all  of 
the  consequences  of  doing  so,  If  a  person  of 
ordinary  prudence  with  this  knowledge  would 
not  have  gone  upon  It,  was  quite  as  favorable 
to  appellant  as  the  evidence  Justified. 

The  cases  cited  by  appellant  in  support  of 
the  proposition  presented  with  regard  to  as- 
sumed risk  we  do  not  tliink  applicable.  There 
is  no  analogy  between  this  case  and  that  of  a 
passenger  riding  in  a  place  where  he  has  no 
business  to  be,  instead  of  the  place  provided 
for  him,  or  voluntarily  alighting  from  the 
train  at  an  unusual  place,  knowing  it  to 
be  such,  or  from  a  moving  train,  or  of  a  serv- 
ant using  a  defective  tool.  The  appellee 
was  properly  uix>n  the  platform,  and  was  on- 
ly required  to  use  such  care  as  a  person  of 
ordinary  prudence  would  use  under  the  cir- 
cumstances, In  walking  upon  it  having  re- 
gard to  its  known,  or  obvious,  defective  con- 
dition. 

The  court  did  not  err  In  charging  the  Jury 
that  If  the  platform  was  being  used  by  the 
defendant  company  for  a  platform  at  which 
persons  Intending  to  take  passage  on  or  alight 
from  its  trains  could  get  on  or  off  Its  trains 
at  Pauli  station,  then  it  was  the  duty  of  de- 
fendant company  to  use  ordinary  care  to 
keep  and  maintain  It  in  a  reasonably  safft 
condition  for  the  purpose  for  which  it  was 
being  used.  It  did  not  matter  that  the 
platform  was  built  by,  and  was  under  th* 
control  of,  Dtxon,  If  it  was  used  by  defendant 
company  as  indicated  in  the  charge,  or  by  Its 
passengers  with  its  knowledge  and  consent 
in  getting  on  or  off  its  trains.  Hutchinaoa 
on  Carriers,  $  619;  Railway  v.  Long,  81  Tex. 
253, 16  S.  W.  1016,  26  Am.J^t  Rep.  811;  Beard 
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V  Railway,  48  Vt  101;  Eeefe  r.  Railway,  142 
Mass.  251,  7  N.  E.  874;  Collins  v.  Railway,  80 
Micb.  390, 46  N.  W.  178.  The  evidence  showed 
that  at  the  time  appellee  went  upon  the  plat- 
form the  train  was  In  sight  and  was  due  In 
a  few  minutes.  He  had  as  much  right  to  go 
there  for  tlie  purpose  of  flagging  the  train  aa 
for  taking  passage  on  it  when  it  arrived. 

It  was  not  error  to  sustain  the  appellee's 
objection  to  the  question  propounded  to  ap- 
pellee as  a  witness,  as  to  hla  us»  of  intoxi- 
cants five  or  six  years  prevloQB  to  the  alleged 
accident,  in  view  of  the  statement  of  appel- 
lant's counsel,  in  reply  to  the  question  of  the 
court,  that  he  was  not  prepared  to  show  any 
effect  upon  appellee's  present  physical  condi- 
tion by  reason  of  such  use,  as  shown  by  the 
bill  of  exceptions  upon  this  point  Nor  was 
there  error  in  allowing  appellee  to  prove  by 
tbe  witness  Mrs.  B.  W.  McCarty  the  feeling 
of  witness  McMlchael  towards  appellee^  Mc- 
Mlchael  having  testlfled  in  behalf  of  appellant 
to  a  material  matter,  his  feeling  towards  ap- 
pellee. If  unfriendly,  was  material  as  affect- 
ing the  weight  to  be  given  to  his  testimony, 
and  might  properly  be  shown  either  by  bis 
ovm  testimony  on  cross-examination,  or  by 
tbe  testimony  of  any  other  witness.  Tbla 
disposes  of  all  of  the  assignments  of  error 
necessary  to  be  considered,  In  view  of  tbe 
disposition  we  have  made  of  the  case. 

For  the  errors  indicated,  the  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
remanded. 


SPPS  A  MATTOX  et  aL  v.  HAZLEWOOD. 
(Court  of     Civil  AP£»^I*  o'  Texas.    Oct.  18, 

1.  ATTACHimrr  —  Wbonqful  Attaohickrt  — 
Damages — Pbobabix  Cavsk. 

The  existence  of  probable  cause  for  issuing 
an  attachment  is  forelrn  to  the  question  of  lia- 
bility for  seizure  and  conversion,  under  the 
guise  of  an  attachment  of  property  of  another 
than  tbe  attachment  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attachmoit,  $  1315.] 

2.  Same — Exekfiabt  Damages. 

A  finding  that  tbe  oflScer  executing  a  writ 
of  attachment,  as  well  as  plaintiffs  in  attach- 
ment, acted  maliciously  in  seizing  and  convert- 
ing, under  tbe  guise  of  the  attachment,  the  prop- 
erty of  another  than  the  attachment  defendant, 
rendering  them  liable  for  exemplary  damages, 
is  warranted  by  evidence  that  before  tbe  seizure 
be  told  them  tne  property  was  his,  and  showed 
his  bill  of  sale,  thoogh  the  attachment  plaintiffsf 
still  directed  the  officer  to  make  the  levv,  and 

Sve  him  an  indemnity  bond ;  any  unlawful  act 
ne  willfully  and  purposely  to  the  injury  of 
another  being  as  against  him  malicious. 

[Ed.  Note. — For  cases  in  point,  see  voL  5, 
Cent.  Dig.  Attachment,  H  13^1392.] 

Appeal  from  Grayson  Connty  Court;  O.  P. 
Webb,  Judge. 

Action  by  L.  B.  Haslewood  against  Epps  ft 
Mattox  and  another.  Judgment  for  plain- 
tilf.     Defendants  appeal.    Affirmed. 

Rebearlng  denied  November  16,  190S. 


J.  F.  Holt  and  Smith  ft  BeaiTt  tot  appel- 
lants. R.  R.  Hazlewood  and  Don  A.  Bliss, 
for  appellee. 

NBILL,  J.  Tbls  suit  was  brought  by  ap- 
pellee against  C.  C.  Epps  and  J.  P.  Mattox, 
composing  the  firm  of  Epps  &  Mattox,  and 
W.  B.  O'Neal,  as  constable,  and  the  sure- 
ties on  his  official  bond  to  recover  damages, 
both  actual  and  exemplary,  against  them  for 
the  seizure  and  conversion,  under  the  guise 
of  a  writ  of  attachment  issued  out  of  the 
Justice's  court  in  favor  of  Epps  &  Mattox 
against  one  G.  W.  Hardy,  of  certain  cotton 
owned  by  appellee.  The  case  was  tried  be- 
fore a  Jury  and  the  trial  resulted  in  a  Judg- 
ment against  Epps,  Mattox,  O'Neal,  and  the 
sureties  on  tbe  tatter's  official  bond  for  the 
sum  of  $320,  actual  damages,  as  well  as  in  a 
Judgment  against  Epps,  Mattox,  and  O'Neal 
in  the  sum  of  $100,  exemplary  damages. 
The  evidence  is  reasonably  sufficient  to  show 
that  the  cotton  in  question  was  grown  by  Har- 
dy on  premises  rented  by  him,  and  prior  to  its 
alleged  seizure  and  conversion  by  defendants 
it  had  been  purchased  in  good  faith  from  him 
by  the  appellee,  who  paid  or  assumed  the 
payment  for  Hardy  of  indebtedness  due  by 
Hardy  equal  to  the  value  of  said  property; 
that  after  such  purchase  the  appellee  In- 
formed Epps,  Mattox,  and  O'Neal  of  his 
purchase  of  the  cotton,  and  exhibited  to  them 
a  bill  of  sale  in  writing  from  Hardy  convey- 
ing the  property  to  him ;  that,  notwithstand- 
ing said  appellants  were  informed  and  knew 
of  appellee's  ownership  of  the  property,  they 
willfully  and  wrongfully  under  a  writ  of  at- 
tachment issued  In  favor  of  Epps  &  Mattox 
against  Hardy,  which  they  placed  In  the  hands 
of  W.  B.  O'Neal  as  constable,  seized  and  con- 
verted said  property,  which  was  of  the  rea- 
sonable value  of  $320.00,  to  their  own  use, 
thereby  depriving  appellee  of  the  value  there- 
of ;  and  that  said  seizure  and  conversion  was 
malidouB  and  done  with  the  intention  to 
wrong  and  injure  the  appellee. 

Under  tbe  first  assignment,  which  com- 
plains of  tbe  court's  submitting  tbe  issue  of 
exemplary  damages,  appellants'  proposition 
Is  that  plaintiff's  petition  was  Insufficient  to 
enable  him  to  recover  exemplary  damages  be- 
cause it  failed  to  negative  tbe  existence  of 
probable  cause.  The  only  statement  made  un- 
der this  proposition  is:  "There  was  nothing  In 
tbe  petition  showing  the  ground  on  which  the 
attachment  Issued  or  denying  the  existence  of 
probable  cause."  l%e  existence  of  probable 
cause  for  the  issuance  of  the  attachment  is 
wholly  foreign  to  this  case ;  for  the  wrong  done 
appellee  was  not  the  issuance  of  a  writ  of  at- 
tachment by  Epps  &  Mattox  against  Hardy, 
but  the  seizure  and  conversion  of  his  prop- 
erty by  appellee  under  and  by  virtue  of  said 
writ  If  the  existence  and  concurrence  of 
every  fact  that  would  authorize  the  Issuance 
of  the  attachment  by  Epps  t  Mattox  against 
Hardy  had  been  alleged  and  proven,  they 
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would  constitute  no  defense  to  the  action 
against  appellants  In  seUsing  and  converting 
another  man's  property  by  virtue  of  said 
writ.  A  writ  of  attachment  only  gives  an 
officer  authority  to  seize  the  property  of  the 
person  against  whom  It  is  Issued.  And,  If 
he  seizes  property  of  any  other  person  than 
the  defendant  named  therein,  he  becomes  lia- 
ble to  the  same  extent  as  any  other  person 
would  by  doing  such  act  without  legal  pro- 
cess. He  not  only  renders  himself  liable  as 
a  trespasser  when  he  takes  the  goods  of  a 
person  not  named  In  the  writ  as  defendant, 
but  such  taking  Is  a  malfeasance  In  office, 
constituting  a  breach  of  his  bond  given  for 
the  faithful  performance  of  the  duties  of  his 
office,  and  therefore  renders  his  sureties  on 
such  bond  liable  for  damages  because  of  the 
Injury  sustained.  Shinn  on  Attachments, 
i  387 :  Freeman  on  Ex.  {  272. 

The  question  as  to  whether  appellants  act- 
ed maliciously  In  the  seizure  and  conversion 
of  appellee's  property  was  purely  one  of  fact, 
to  be  determined  by  the  Jury  from  all  of  the 
facts  and  circumstances  Introduced  In  evi- 
dence upon  such  issue.  And  as  exemplary 
damages  were  pleaded,  and  there  was  evi- 
dence tending  to  show  malice  In  contempla- 
tion of  law,  It  was  proper  for  the  court  to 
submit  such  Issue  to  the  Jury.  On  this  Is- 
sue the  Jury  was  correctly  instructed  by  the 
court  "that  any  unlawful  act  done  willfully 
and  purposely  to  the  Injury  of  another  is,  as 
against  that  person,  malicious.  It  need  not 
Imply  malignity  or  even  corruption  In  the 
appropriate  sense  of  these  words.  Any  Im- 
proper motive  constitutes  malice,  in  the  sense 
it  is  here  used."  After  thus  explaining  mal- 
ice the  court  correctly  charged  the  law  ap- 
plicable to  the  case  made  by  the  pleadings 
and  evidence  upon  the  question  of  exemplary 
damages.  And  the  Jury  having  found  In  favor 
of  appellee  on  such  issue,  as  the  evidence  tends 
to  support  the  verdict  thereon,  we  do  not  feel 
authorized  to  disturb  it,  not  even  as  against 
the  constable,  O'Neal;  for,  he  having  been 
Informed  that  the  property  was  not  that  of 
the  defendant  named  In  the  writ  of  attach- 
ment, but  that  it  belonged  to  appellee,  the 
facts  that  plaintiffs  in  the  writ  directed  him 
to  make  the  levy,  and  to  that  end  gave  hUn 
an  Indemnity  bond,  do  not  as  a  matter  of 
law  exonerate  him  from  liability  for  exem- 
plary damages.  Notwithstanding  such  facts, 
the  question  as  to  whether  he  acted  mali- 
ciously or  his  unlawful  act  In  seizing  appel- 
lee's property  was  coupled  with  an  Inten- 
tional wrong  was  a  question  of  fact  to  be  de- 
termined by  the  Jury  from  the  evidence. 

None  of  the  assignments  directed  against 
the  charge  of  the  court  is  well  taken,  it  has 
rarely  been  our  pleasure  to  read  a  charge 
that  more  fully,  fairly,  clearly,  and  accurate- 
ly presents  the  law  in  issues  involved  In  a  case 
than  does  the  one  under  consideration.  Our 
conclusion  of  fact  disposes  of  the  assignments 
which  complain  of  the  Insufficiency  of  the 
evidence  to  support  the  verdict 

The  Judgment  la  affirmed. 


MISSOTTEI,  K.  &  T.  BT.  CO.  ▼.  GBEEN- 

WOOD  et  a!.* 

(Court  of  Civil  Appeals  of  Texas,  Oct  11,  1905. 

On  Rehearing,  Nov.  15,  1905.) 

1.  NEGUOENCB  —  EviDEITCi; — ClBCUMSTASTlAL 

Pboof. 

Where  negliKenoe  is  sought  to  be  proved 
by  circumstantial  evidence,  the  circumstances 
must  be  such  as  to  reasonably  lead  up  to  and 
establish  snch  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37. 
Cent  Dig.  Negligence,  i  272.] 

2.  MASTIB   AJfD   Sebvant iNJtmiES   TO    Serv- 

Aira BVIDBHOB. 

In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  evidence  held  insufficient 
to  show  tiiat  deceased's  death  was  attributabl'! 
to  defects  in  the  coupling  apparatns,  the  step 
of  the  pilot  and  the  track. 

3.  Appeai. — Disposition    at    Cause — Reitdi- 

TION  OF  JUDOMEWT. 

Where  the  lower  court  should  have  directed 
a  verdict  for  defendant  and  rendered  Judgment 
thereon,  tlie  Court  of  Civil  Appeals,  in  tevening 
a  judgment  for  plaintiff,  woma  render  Judgmrat 
for  defendant 

[E2d.  Note.— rFor  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  S  4577.] 

On    Rehearing. 

4.  Mabtxb  ANn  Sebvant — Iitjubies  to  Sebt- 
AHT — Actions-:— Bukde:?  ok  Proof. 

In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  the  harden  is  on  plaintiS 
to  prove  that  such  death  was  caused  by  defend- 
ant s  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  34. 
Cent  Dig.  Master  and  Servant  i  895.] 

6.  Same — Pboxiuate   Cause — Necessitt    op 

Pboof. 

In  order  to  hold  the  master  liable  for  in- 
juries to  a  servant,  not  only  the  master's  negli- 
gence must  be  affirmatively  shown,  but  such 
negligence  must  be  proved  by  affirmative  evi- 
dence to  have  been  the  proximate  cause  of  the 
injury. 

[Ed.  Note. — For  cases  In  point  see  voL  34. 
Cent  Dig.  Master. and  Servant  SS  895.  887.] 

Appeal  from  District  Court,  Orayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Action  by  J.  B.  Greenwood  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
and  others.  From  a  Judgment  for  plaintiff 
and  for  certain  defendants,  the  above-named 
defendant  appeals.    Reversed  and  rendered. 

T.  S.  Miller  and  Smith  &  Beaty,  for  appel- 
lant Wolfe,  Hare  &  Maxey,  E.  J.  Smith, 
and  WUklns  &  Vinson,  for  appellee. 

FLY,  J.  J.  E.  Greenwood  sued  appellant 
and  the  Missouri.  Kansas  &  Texas  Railway 
Company  of  Texas  for  damages  resulting 
from  the  death  of  his  son,  Charles  Green- 
wood, and  Joined  Oliver  Nickel  and  Rrumn 
Nickel,  bis  wife,  as  defendants,  alleging  that 
they  were  claiming  some  Interest  In  the 
damages  resulting  from  the  death  of  Charles 
Greenwood.  The  latter  answered  adopting 
the  pleadings  of  J.  E.  Greenwood  In  so  far 
as  they  were  not  antagonistic  to  their  Inter- 
ests, and  alleged  that  Charles  Greenwood 
was  the  son  of  Emma  Nickel  and  J.  E.  Green- 
wood and  that  she  had  been  divorced  from 
the  latter  and  had  intermarried  with  Oliver 
Nickel  and  claimed  damages  for  the  death 
•Writ  of  error  denied  by  Supreme  Court  D*cwnb«r 
14,   IMS. 
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■of  her  son.  The  Jury  returned  a  verdict  In 
favor  of  the  Missoarl,  Kansas  &  Texas  Rail- 
way of  Texas,  and  against  appellant  In  the 
sum  of  11,833.33,  of  which  nun  $000  was 
allotted  to  Emma  Nickel  and  husband  and 
41,23a83  to  J.  B.  Greenwood. 

The  deceased  was  a  minor  about  18  years 
of  age  and  was  living  with  his  -father,  who 
bad  been  divorced  from  his  mother.  He  was 
bead  brakeman  on  a  freight  train  belonging 
to  appellant,  and  on  August  9,  1903,  he  was 
missed  from  the  train  at  Ray,  a  station,  and 
the  engine  was  run  back  along  the  road  and 
his  dead  body  was  discovered  near  the  track. 
He  was  last  seen  by  the  fireman  and  the  en- 
gineer about  15  or  20  minutes  before  his  body 
was  found,  and  at  that  time  he  was  from 
160  to  180  yards  from  the  place  where  the 
Iwdy  was  found,  at  a  place  called  the  Ray 
cut-off.  The  track  was  not  In  good  condi- 
tion at  that  place,  but  was  rough  and  uneven. 
When  last  seen  by  the  fireman  young  Green- 
wood was  passing  over  the  tank  Into  the 
cab  of  the  engine,  and  when  last  seen  by  the 
engineer  he  was  on  top  of  the  train  coming 
towards  the  engine,  and  was  about  20  or  80 
car  lengths  from  where  he  was  found  dead. 
It  was  customary  at  this  point  for  the  head 
brakeman  to  go  forward  to  the  pilot  of  the 
engine  and  let  down  the  coupler  of  the  en- 
gine BO  as  to  couple  to  another  engine,  which 
assisted  In  pulling  freight  trains  up  the  hill. 
The  proof  showed  that  there  was  a  slight 
defect  in  the  coupler  that  did  not  affect  Its 
nsefulneas.  After  the  death  of  Charles 
Greenwood  the  coupler  was  down,  but  the 
last  time  it  had  been  noticed  before  that  it 
was  np.  It  had  been  noticed  as  being  up, 
by  the  engineer,  Just  when  the  train  started 
up  the  Ray  cut-off,  but  was  down  when  the 
coupling  took  place  with  the  assisting  engine. 
Immediately  after  it  was  ascertained  that 
Charles  Greenwood  was  dead,  a  thorough 
examination  of  the  engine  was  made  and 
there  was  no  blood  on  the  steps  or  the  wheels 
and  there  was  nothing  to  Indicate  that  the 
engine  had  struck  the  deceased,  but  there 
was  blood  on  the  flange  of  a  wheel  of  a  car 
at>out  eight  or  ten  cars  back  from  the  engine. 
There  was  no  defect  in  the  steps  of  the  en- 
gine. J.  B.  Greenwood  swore  that  two  days 
after  the  accident  he  saw  two  blood  spots  on 
the  right  side  of  the  pilot,  but  the  uncon- 
tradicted evidence  showed  that  they  were 
not  there  Immediately  after  the  accident  The 
engine  had  made  one  or  two  trips  after  the 
accident  and  before  J.  E.  Greenwood  saw  the 
spots  on  the  step. 

The  grounds  of  negligence  alleged  by  ap- 
pellees were  defects  in  the  coupling  appara- 
tns,  the  st^  of  the  pilot  and  the  track  at 
the  place  of  accident;  and  the  theory  of  ap- 
pellees is  that  deceased  went  out  on  the  pilot 
and  attempted  to  pull  down  the  coupler,  in 
pursuance  of  his  duties  as  bead  brakeman, 
and  on  account  of  the  coupler  failing  to  work 
properly,  and  the  step  of  the  pilot  and  track 
being  defective,  he  fell  off  and  was  run  over 
and    killed.    The   evidence  totally    fails   to 


establish  that  theory,  and  no  causal  connec- 
tion Is  shown  between  the  defects  In  coupler, 
steps,  and  track  and  the  death  of  Charles 
Greenwood.  It  is  doubtless  true  that  negli- 
gence, as  any  other  fact,  may  be  proved  by 
circumstantial  evidence,  but  in  such  cases 
the  circumstances  must  be  such  aa  to  reason- 
ably lead  up  to  and  establish  the  fact  sought 
to  be  proved.  The  facts  proved  is  this  case 
do  not  answer  tliat  requirement  Charles 
Greenwood  was  a  brakeman  on  a  train  and 
it  was  his  duty  to  lower  the  coupler  on  the 
pilot  of  the  engine  at  a  certain  place.  The 
coupler  was  up,  and  he  was  seen  on  the  train 
going  In  the  direction  of  the  pilot  at  a  point 
where  the  coupler  should  have  been  lowered 
by  him.  The  coupler  was  lowered,  and 
Charles  Greenwood  was  found  dead,  lying 
on  the  track  about  175  yards  from  where 
he  was  last  seen.  The  train,  or  a  part  of 
it,  had  passed  over  him.  The  coupler  had 
a  slight  defect  In  It  and  the  road  was  rough. 
Those  are  the  circumstances  relied  on  to 
establish  the  theory  that  deceased  had  tried 
to  pull  the  coupler  down,  which  did  not  work 
well,  that  in  doing  so  he  was  thrown  from 
the  engine,  necessarily  In  front  of  It,  by 
reason  of  the  defective  steps  on  the  pilot  and 
the  rough  road.  The  facts,  even  though 
not  attacked,  do  not  establish  that  theory, 
and  when  It  appears  that  there  is  no  indica- 
tion that  any  wheel  of  the  train  struck  de- 
ceased except  on  a  car  eight  or  ten  cars  back 
of  the  engine,  any  force  such  a  theory  may 
have  gained   is  completely  destroyed. 

The  case  of  Railway  v.  Kime  (Tex.  Civ. 
App.)  51  S.  W.  558,  and  Id.,  54  S.  W.  240.  is 
cited  to  sustain  the  Judgment  In  this  case. 
The  facts  In  that  case,  however,  are  much 
more  cogent  than  those  In  this  case.  Kime 
was  making  his  first  trip  over  the  road  and 
was  warned  against  standing  up-  on  a  high 
car  when  passing  a  certain  bridge  but  was 
told  that  he  could  stand  up  on  a  car  of  ordi- 
nary height  He  was  on  a  car  of  ordinary 
height  and  the  circumstances  tended  to  prove 
that  while  so  standing  he  struck  the  bridge 
and  was  knocked  off  and  killed.  The  circum- 
stances, it  Is  said  In  the  opinion  by  the 
Court  of  Civil  Appeals,  "negatived  the  ex- 
istence of  any  other  cause  of  death."  No 
such  state  of  facts  appear  In  this  case. 
Charles  Greenwood  may  have  fallen  from 
the  pilot  of  the  engine  from  some  cause 
other  than  the  defects  alleged,  he  may  not 
have  fallen  from  the  pilot  at  all,  but  may 
have  gone  back  on  top  of  the  train  and  have 
fallen  off  the  car  the  wheel  of  which  was 
stained  with  blood.  The  facts  are  as  consist- 
ent with  these  theories  as  the  one  upon  which 
the  Jury  and  trial  Judge  acted. 

The  lower  court  should  have  instructed  a 
verdict  for  appellant  and,  failing  to  do  so 
and  rendering  a  Judgment  on  such  incon- 
clusive evidence,  it  becomes  the  duty  of  this 
court  to  render  such  Judgment  as  should  have 
been  rendered  In  the  court  below.  It  Is  there- 
fore ordered  that  the  Judgment  of  the  lower 
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court  be  reTersed,  and  Judgment  be  bere  ren- 
dered that  appellees  take  nothing  by  their 
suit,  and  that  appellant  have  Judgment  for 
all  costs  In  this  behalf  expended  In  this  court 
and  the  lower  court 

On  Motion  for  Rehearing. 

It  la  strenuously  Insisted  tbat  this  court 
erred  in  holding  tbat  there  was  no  evidence 
of  negligence  upon  the  part  of  appellant, 
which  was  shown  to  have  caused  the  death  of 
the  minor,  Charles  Greenwood. 

We  give  appellees'  version  of  the  facts: 
"It  is  the  duty  of  the  deceased  to  couple  his 
engine  to  the  helper  engine,  and  in  doing  this 
It  was  customary  for  the  brakeman  to  get 
upon  the  pilot  of  his  engine  and  make  the 
coupling  wliile  the  train  was  in  motion.  At 
the  time  the  coupling  was  made  the  train  was 
running  fn^n  4  to  8  miles  an  hour.  When  the 
deceased  was  last  seen  alive  he  was  passing 
over  the  engine  on  the  left  hand  side.  The 
drawfaead,  when  last  seen  Just  before  Green- 
wood passed  tlirough  the  engine,  was  in 
running  position.  Afterwards  and  Just  be- 
fore the  coupling  was  made,  the  drawhead 
was  down  in  conpling  position.  The  track 
was  in  defective  condition.  Some  places  were 
lower  than  others,  and  some  were  filled  in, 
and  some  were  not  Some  of  the  Joints  where 
the  rails  Joined  together  were  low.  There 
was  water  on  both  sides  of  the  track.  There 
was  no  place  for  it  to  drain  off.  The  ties 
were  washed  in  the  mud  and  the  track  was 
rough.  The  deceased's  body  was  found  along- 
side of  this  defective  track.  Blood  and  hair 
was  found  along  there.  Blood  was  found  on 
the  pilot  of  the  engine.  The  left  hand  step 
on  the  engine  was  lower  than  the  right,  and 
nearer  the  track  a  part  of  the  conpling  ap- 
paratus was  gone.  The  handle  was  down 
under  the  pilot  In  order  for  a  man  to  get 
hold  of  the  lever  of  the  pilot  In  the  condition 
it  was  In  he  wonld  have  to  get  on  his  knees 
or  reach  through  the  pilot  an  arm's  length  to 
reach  it"  Do  those  facts  show  that  Charles 
Greenwood  was  killed  through  the  negligence 
of  appellant? 

In  answering  that  question  it  must  be  k^t 
In  mind  that  the  burden  rested  upon  the 
plaintiffs  in  the  court  below  to  prove  that 
the  death  of  Charles  Greenwood  was  caused 
through  the  negligence  of  appellant  We 
cannot  go  out  into  the  field  of  speculation  and 
theorize  as  to  what  may  have  thrown  the 
deceased  from  the  train  and  under  the  wheels 
of  a  car,  but  it  must  reasonably  appear  that 
his  death  occurred  through  the  negligence  of 
appellant  An  analysis  of  the  evidence  does 
not  meet  the  demands  of  that  rule.  All  that 
the  facts  establish  is  tbat  the  boy  was  a 
brakeman  on  a  train  belonging  to  appellant, 
It  was  his  daty  at  a  certain  place  to  make  a 
coupling  in  front  of  the  engine,  he  was  seen 
a  few  minutes  before  his  death  going  towards 
the  pilot  of  the  engine  and  a  short  time  after- 
wards was  lying  on  the  track  in  a  mutilated 
condition.    One  step  of  the  pilot  was  a  little 


lower  than  the  other,  there  was  a  slight  de- 
fect In  the  coupler,  the  coupler  had  been  up 
before  the  accident,  afterwards  it  was  down, 
and  the  road  was  rough  and  xmeven  at  that 
point  There  waa  no  blood  on  the  pilot  or  the 
step  or  wheels  of  the  engine  at  the  time, 
and  no  blood  was  found  anywhere  except  on 
the  wheels  of  a  car  eight  or  ten  cars  back 
from  the  engine.  What  caused  the  accident? 
Was  it  the  coupler,  the  step,  or  the  rough 
road,  or  all  of  them?  Would  it  not  be 
speculation  of  the  purest  type  to  hold  that 
one,  two,  OE  all  of  the  matters  aUnded  to 
caused  the  accident?  No  one  saw  tiie  fitxi- 
dent,  no  one  knows  how  it  occurred  Theo- 
ries may  be  constructed  as  to  bow  tHe  acci- 
dent occurred  and  as  to  what  caused  it,  bat 
they  are  the  fllmy  creations  of  the  imagina- 
tion, by  which  the  rights  of  litigants  should 
never  be  determined.  The  burden  rested 
upon  appellees  to  show  bow  the  catastrophe 
was  caused,  and,  falling  to  do  so,  courts  and 
Juries  cannot  construct  a  case  for  them  npon 
hypothesis  and  presumptions. 

Negligence  must  be  shown  by  afiEirmatlve 
proof,  and  to  fix  the  liability  of  a  master  for 
injuries  sustained  by  a  servant  his  negligence 
most  not  only  be  shown,  but  such  negligence 
most  be  proved  by  affirmative  evidence  to 
have  been  the  proximate  cause  of  the  Injury. 
Bailey,  Mast  &  Serv.  pp.  414  et  seq. ;  Sorat- 
son  V.  Menasha  Paper  &  Pulp  Co.  (Wis.)  14  N. 
W.  440 ;  Sherman  v.  Lumber  Co.  (Wis.)  45  N. 
W.  1079 ;  Lehman  v.  City  of  Brooklyn.  29  Barb. 
234 ;  Payne  v.  Railroad  Co.,  40  N.  T.  Super. 
Ot  8;  Stager  v.  Railway  (Pa.)  12  Atl.  821: 
Railway  v.  Sparrow  (Va.)  37  S.  B.  302.  In 
the  case  of  Serenson  v.  Menasha  Paper  & 
Pulp  Co.,  the  only  fact  Established  was  tbat 
an  employ^  of  the  defendant  waa  found 
bruised  and  dead  in  a  hole  which  tiad  he&k 
cut  through  the  floor  in  defendant's  mill  and 
in  which  was  water  about  six  feet  deep. 
How  he  came  there  was  only  to  be  Inferred 
from  circumstances  attending  his  «npIoy- 
ment  The  court  said:  "Judicial  determlna> 
tlons  must  rest  upon  facts,  and  legal  IlabUitr 
must  be  determined  by  the  law  in  appUcattcm 
to  facts.  These  rules  will  not  exclude  cir- 
cumstantial evidence,  for  such  evidence  is 
often  the  strongest,  but  such  evidence  after 
all  must  establish  facts.  Here  it  Is  left  en- 
tirely to  coiijecture,  guess,  or  random  Judg- 
ment upon  mere  supposition,  without  a  single 
known  fact"  In  the  case  of  Railway  v. 
Sparrow,  it  appeared  that  deceased  was  an 
employ^  of  the  defendant,  and  on  the  night 
in  which  he  lost  his  life  was  engaged  in  re- 
moving a  boat  between  certain  causeways  to 
a  place  of  safety,  and  while  so  engaged  be 
was  thrown  Into  the  river  and  drowned  either 
by  the  breaking  of  a  pole  used  by  him  in 
pushing  the  boat  to  the  bank  or  by  tlie  break- 
ing of  the  heavy  rope  connecting  the  boat 
with  a  trolley  wire  or  by  the  simultaneons 
breaking  of  both.  No  one  knew  how  Uie 
accident  occurred.  The  Judgment  for  dalb- 
ages  rendered  by  the  lower  amrts  was  re- 
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versed,  and  jadgment  rendered  for  the  de- 
fendant In  the  case  of  Payne  t.  Railroad 
€k>.,  a  boy  while  riding  on  a  street  car  was 
either  pushed  off,  or  Jerked  off  throogh  the 
negligence  of  the  defendant,  or  slipped  off, 
and  was  injured  to  such  an  extent  that  he 
died.  The  court  said:  "The  evidence  falls 
to  show  that  the  boy's  Injury  was  caused  by 
any  act  or  neglect  of  the  defendants. 
•  •  •  There  must  be  something  more  than 
a  probability  of  defendant's  negligence. 
There  must  be  some  element  of  moral  cer- 
tainty and  exclusion  of  reasonable  doubt" 

The  verdict  and  judgment  in  this  case  could 
not  have  been  based  upon  proof  of  negligence, 
but  the  jury  must  have  wandered  Into  the 
fields  of  conjecture  and  Imagination  and  based 
their  verdict  on  supposition  and  guesses  as  to 
what  caused  the  accident  We  cannot  oer- 
mit  such  a  verdict  and  the  judgment  based 
thereon  to  stand. 

The  motion  for  rehearing  is  overruled. 


HILL  et  al.  v.  HERNDON  et  aL 

(Gonrt  of  Civil  Appeals  of  Texas,  Oct  11, 
1905.    On  Rehearing,  Nov.  15,  1905.) 

1.  AcnoH  ON  AccouHT— Pasties. 

Where  the  estate  of  a  decedent  had  been 
fully  partitioned  and  the  ezecotor  discharged, 
the  executor  was  not  a  proper  party  in  an 
action  on  an  account  brought  by  one  to  whom 
it  had  been  allotted  on  a  partition  of  the  estate. 

On  Rehearing. 
Z  Descent  and  Dibtbibution— Debts  En- 

FOBCEABB  AGAINST  DiSTBIBUTEE — EVIDENCX. 

Where,  in  an  action  by  a  widow  on  an 
account  allotted  to  her  on  the  partition  of  her 
deceased  basband's  estate,  she  pleaded  that  all 
the  accounts  and  notes  of  the  estate  had  been 
allotted  to  her,  and  defendant  pleaded  in  recon- 
vention a  specified  sum  resulting  from  breach 
of  contract  on  the  part  of  the  husband  relating 
to  the  transaction  out  of  which  the  account 
arose,  evidence  showing  that  on  partition  of 
the  estate  the  widow  had  not  only  received  the 
notes  and  accounts,  but  also  a  sum  in  caidi, 
was  admissible  on  the  issue  of  her  liability  for 
the  damages  claimed  by  defendant 

3.    SaHK— LlABIIiITT  OF  DiSTBIBOTBX. 

In  an  action  on  an  account  for  the  pastni^ 
age  of  cattle,  plaintiff  pleaded  'that  the  account 
bad  been,  together  with  all  accounts  and  notes 
of  the  estate  of  her  deceased  husband,  allotted 
to  her,  and  defendant  answered  in  reconvention 
for  damages  resulting  from  the  husband's  fail- 
ure to  carry  out  his  contract  foiLpasturage.  It 
was  proved  that  plaintiff  had  not  only  received 
the  accounts  and  notes  but  a  sum  in  cash. 
There  was  no  exception  to  defendant's  pleading 
as  failing  to  show  plaintiff's  liability.  Held, 
that  plaintiff  was  liable  for  the  damages  sus- 
tained by  defendant 

Appeal  from  Cblllu  County  Court;  F.  B. 
Wilcox,  Judge. 

Action  by  Mrs.  C.  A.  Herndon  against 
F.  M.  Hill  and  others.  From  a  judgma>t 
for  plaintiff,  defendants  Hill  appeal.  Rtt- 
versed  and  rendered. 

Oamett  &  Smith,  for  appellants.  Aber- 
natby  &  Mangum.  for  appellee. 

iTiT,  I.  Mrs.  HeraSoa  sued  appellants  In 
Justice's  court  on  an  open  account  for  (50, 


for  pasturage  of  certain  cattle,  which  became 
due  to  her  deceased  husband  during  his  life. 
She  pleaded  that  the  account  sued  on,  as 
well  as  all  other  notes  and  accounts  belong- 
ing to  the  estate  of  her  deceased  husband, 
had  been  allotted  to  her  In  the  partition 
of  his  estatfe  Appellants  pleaded  in  recon- 
vention the  sum  of  $190,  resulting  from  the 
failure  of  the  husband  of  Mrs.  Herndon  to 
carry  out  his  contract  to  fiurnlsh  water  and 
pasturage  for  their  cattle.  The  executor  of 
the  estate  was  made  a  party  to  the  suit, 
but  was  properly  dismissed  therefrom,  as 
the  proof  showed  that  the  estate  had  been 
fully  partitioned  and  settled  and  the  executor 
discharged.  A  trial  before  the  county  Judge 
resulted  In  a  judgment  in  favor  of  Mr& 
Herndon  for  $50.  While  appellants  did  not 
plead  that  Mrs.  Herndon  had  received  prop- 
erty from  the  estate  of  her  deceased  hus- 
band, she  pleaded  that  she  had  received  all 
the  notes  and  accounts  belonging  to  the  es- 
tate, and  that  allegation  was  sufficient  to 
admit  proof  of  the  value  of  the  notes  and 
accounts.  The  cotut  found  that  the  notes 
and  accounts  were  of  the  value  of  $2,000,. 
and  also  that  the  cattle  had  been  damaged, 
through  the  negligence  of  J.  R.  Herndon, 
the  deceased  husband,  In  the  sum  of  $180. 
The  court  should  have  therefore  rendered 
judgment  In  favor  of  appellants  for  the 
difference  between  $50  and  $180. 

The  judgment  will  be  reversed,  and  Judg- 
ment here  rendered  in  favor  of  appellants 
against  Mrs.  C.  A.  Herndon  for  the  sum 
of  $130,  together  with  all  costs  in  this  be- 
half expended  In  the  lower  courts  and  this 
court 

On  Motion  for  Rehearing. 

Mrs.  Herndon  admitted  In  her  pleadings 
that  she  had  received  $2,000  in  notes  and 
accounts,  and  it  was  proved  on  the  trial 
that  she  not  only  received  the  notes  and 
accounts,  but  also  received  $17,000  in  cash. 
There  was  no  exception  to  appellants'  plead- 
ings on  the  ground  that  tjiey  did  not  set 
up  fact  sufficient  to  show  the  liability  of 
Mrs.  Herndon,  nor  was  there  any  objection 
to  the  evidence.  Mrs.  Herndon  alleged  that 
a  partition  of  the  estate  of  her  husband 
had  taken  place,  and  It  was  legitimate  and 
proper  to  show  that  In  such  partition  she 
bad  not  only  received  the  notes  and  accounts, 
but  a  large  sum  In  cash.  She  Is  liable  per- 
sonally for  the  debt,  even  under  the  strict 
rule  enunciated  in  Bllnn  v.  McDonald,  92 
Tex.  604,  46  S.  W.  787,  48  a  W.  671,  60 
S.  W.  931. 

The  motion  is  overruled. 


BRANCH   et  al.   v.   TAYLOR.* 

(Court  of  avU  Appeals  of  Texas.    Oct  11, 
1905.) 

1.  Ybndob  and  Pttboeabeb— Vbndob'b  Lien 
— Reuedies  of  Yen  dob. 

When  there  Is  default  In  the  payment  of 

the  purchaae  price,  the  vendor,  with  lien  re- 

~- 
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served  by  the  note  or  deed,  has  the  election  ot 
snins  on  the  note  and  to  foreclose  his  lien,  or  to 
sue  for  the  land  Itself. 

[Kd.  Note. — For  cases  in  point,  see  vol.  48, 
CJent.  Dig.  Vendw  and  Purchaser,  {{  763,  790.] 

2.  Saios— Suit  fob  thk  IiAko— Rkfundinq 

Pttbchass  Monet  Paid. 
Where  a  vendor,  having  a  lien  expressly 
reserved  by  the  deed  or  note,  saes  for  the  land 
itself,  he  need  not,  in  order  to  recover,  refund 
any  purchase  money  that  may  have  been  paid 
by  the  vendee. 

[Ed.  Note. — For  cases  in  point,  see  voL  48^ 
Coit.  Dig.  Vendor  and  Purchaser,  {  838.] 

8.  Sahi— Reucask  of  Likm— Effect. 

Where  a  vendor,  who  had  expressly  re- 
served a  lien  in  the  note  and  deed,  executed  a 
release  of  the  vendor's  lien,  though  the  vendees 
liad  agreed  to  afterwards  give  another  note  for 
the  purdiase  money,  the  superior  title  was  con- 
veyed to  the  vendees  by  the  lease  and  the  vendor 
had  nothing  except  his  lien,  and  on  the  failure 
of  the  vendees  to  execute  a  new  note  or  to 
pay  for  the  land  the  vendor  could  not  recover 
the  land. 
4.  Same— Pleading— Issues— JtJDQMENT. 

AVhere,  In  a  suit  to  recover  land  to  which 
plaintiff  claimed  superior  title  by  reason  of  a 
vendor's  lien,  defendants  did  not  deny  the  ex- 
istence of  the  debt,  but  only  contended  that 
payment  thereof  should  not  be  exacted  until  a 
certain  mortgage  on  the  land  was  paid  off, 
though  a  release  of  the  vendor's  lien,  executed 
by  the  vendor,  recited  that  the  note  had  been 
Ijaid,  it  was  proper  to  render  Judgment  for  the 
purchase  money  and  decree  a  loreclosure. 

6.  Same— EiViOENCE— Deeds— Admissibiutt. 

Where,  in  a  suit  by  a  vendor  who  had 
expressly  retained  a  lien  to  recover  the  land, 
it  appeared  that  the  deed  malting  the  conveyance 
had  been  accepted  by  defendants  and  was  re- 
ferred to  as  retaining  a  vendor's  lien  in  a  cer- 
tain release  of  the  lien  executed  by  plaintiff 
and  accepted  by  defendants,  It  was  admissible 
in  evidence,  whether  it  was  really  executed  in 
1893.  or  in  1895  and  dated  back. 
«.  Notes  —  Attobnet's  Fees  —  Pleading — 
Judgment  fob  Fees. 
^iiere  a  note  called  for  attorney's  fees,  a 
judgment  therefor  was  not  authorized,  where 
It  was  not  alleged  that  the  note  was  placed  in 
the  hands  of  an  attorney  for  collection. 

7.  Vendob  and  PuBCHASEK— Patment— Time 
fob  Payment. 

Where  the  vendees  of  land  assumed  a  mort- 
gage thereon,  it  being  understood  that  they 
should  not  be  called  on  to  pay  the  purchase  price 
until  after  payment  of  the  mortgage,  and  they 
secured  an  extension  of  the  time  of  payment 
of  the  mortgage  and  executed  a  new  mortgage 
without  the  Icnowledge  or  consent  of  the  vendor, 
such  transaction  could  not  operate  to  delay  the 
collection  of  the  vendee's  debt 

Appeal  from  District  Court,  Wise  CJounty; 
J.   W.   Patterson.   Jndge. 

Action  by  W.  W.  Taylor  against  John  M. 
Branch  and  another.  Prom  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Rehearing  denied  November  15,  1905. 

T.  J.  McMurray,  for  appellants.  W.  H. 
Bullock  and  R.  E.  Carswell,  for  appellee. 

FDT,  J.  Appellee  instituted  this  salt  to 
try  title  to  111.80  acres  of  land,  and  in 
addition  to  the  allegations  required  by  statute 
in  actions  of  trespass  to  try  title  alleged  that 
"on  the  eth  day  of  May,  1893,  plalntltr,  join- 
ed with  his  wife,  Frances  E.  Taylor,  exe- 


cuted   and    delivered    to    defendants    their 
deed  of  conveyance  to  said  above  described 
tract  of  land,  and  that  said  defendants,  as 
a  part  of  the  consideration  for  the  same,  on 
the  same  date,  executed  and  delivered  to 
plaintiff    their   certain   promissory    note   in 
writing,   whereby   they    promised   and    be- 
came liable  to  pay  to  the  order  of  plaintitt 
the  sum  of  $420.80,  with  interest  at  the  rate 
of  10  per  cent  per  annum  from  the  date 
thereof,  and  10  per  cent  additional  If  placed 
In  the  hands  of  an  attorney  for  collection. 
Plaintiff  shows  that  an  express  lien  was  re- 
tained  in   the   deed    above   mentioned    for 
the  secnrlng  the  payment  of  said  note ;  tliat 
thereafter,  to  wit,  on  the  15th  day  of  Sep- 
tember, 1897,  the  said  defendants  promised 
and  agreed  that  if  plaintiff  would  execute 
his^  release  of  the  vendor's  Hen  so  retained 
In  said  deed  that  they  would  renew  the  said 
note  and   lien;  and   that  plaintiff,   relying 
upon  their  said  promise,  was  induced  there- 
by to,  and  did,  execute  and  deliver  his  said 
release,   but  that   said  defendants,    haying 
then  obtained  possession  of  said  release,  re- 
fused to  renew  said  note,  and  that  the  said 
sums  so  mentioned  above  have  never  been 
paid  by  them,  nor  any  part  thereof.    Where- 
fore plaintiff  says  that  the  consideration  for 
said  release  so  obtained  by  defendants  has 
wholly  failed."    Appellee  prayed  for  restitu- 
tion of  the  land,  cancellation  of  the  release, 
"and  for  all  other  relief  which  in  law  or 
equity  he  may  be  entitled  to."    Appellants 
pleaded    limltationB    and   Improvements    in 
good  faith,   and  alleged   that  they  bought 
the   land  from   appellee   about   Martdi    12. 
1896,  and  paid  him  $250  In  cash,  and  exe- 
cuted to  him  a  note  for  $420.80  for  the  bal- 
ance of  the  purchase  money,  and  that  at 
the  time  of  the  purchase  there  was  a  mort- 
gage on  the  land  in  the  sum  of  $1,480,  for 
which   appellee  was  liable  and    which   be 
promised  to  pay  before  appellants  would  be 
required  to  pay  off  the  note.    It  was  fur- 
ther averred  that  189  acres  of  land  thereto- 
fore sold  by  appellee  to  one  Lackey  was  in- 
cluded In  the  mortgage,  together  with  the 
land  sold  to  appellants,   and   that   Lackey 
had  assumed  the  payment  of  the  whole  of 
the  mortgage  debt  as  a  part  consideration 
for  the  land  sold  to  him ;  that  said  debt  was 
due  about  July  1,  1897,  and.  Lackey  tUling 
to  pay  It  off,  appellee  executed  and  deliver- 
ed to  appellants  a  release  of  the  Tendor'<« 
lien  on  their  land,  and  the  said  Lackey  re- 
newed the  mortgage  on  the  land  and  appel- 
lants signed  the  same.    The  court  tried  the 
cause  without  the  aid  of  a  jury,  and  render- 
ed judgment  for  appellee  for  the  amount 
of  the  note,  interest,   and  attorney's   fees, 
and  foreclosed  the  vendor's  lien  on  the  land. 
It  appears  from   the  facts  that  appellee 
owned  about  320  acres  of  land  la  Wise  coun- 
ty upon  which  a  mortgage  rested  for  about 
$1,450.    The   mortgage   was   given   In  1892. 
and  afterwards  appellee  sold  to  A.  N.  Vtc- 
key  188  acres  of  the  land  for  $650.  and  the 
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assumption  by  Lackey  of  the  whole  of  the 
mortgage  debt  Afterwards  on  May  6,  1893, 
appellee  sold  to  appellaiits  the  remainder  of 
the  land.  In  consideration  of  the  payment 
of  $250  In  cash  and  a  promissory  note  for 
$420.80  bearing  10  per  cent  Interest  and  10 
per  cent  attorney's  fees  In  case  the  note 
was  placed  In  the  hands  of  an  attorney  for 
collection.  When  the  mortgage  debt  became 
due  In  1887,  Lackey  could  not  pay  It  and  in 
order  to  obtain  an  extension  of  the  time  for 
payment  H  was  agreed  by  Lackey,  appellee, 
and  appellants  that  appellee  should  execute 
a  release  of  his  vendor's  lien  to  appellants 
who  would  transfer  their  land  to  Lackey 
and  he  would  then  execute  a  new  mortgage 
to  the  mortgagee.  This  agreement  was  car- 
ried into  execution,  It  being  understood  that 
appellee  would  still  retain  his  lien  for  the 
unpaid  purchase  money,  and  that  appellants 
would  execute  a  new  note  showing  that 
fact  This  they  afterwards  failed  or  refused 
to  do.  When  the  second  mortgage  debt 
became  due,  appellants  and  Lackey,  without 
the  knowledge  or  consent  of  appellee,  ob- 
tained from  the  mortgagee  another  exten- 
sion, and  executed  another  mortgage  on  the 
land,  and  the  last  extension  had  not  expired 
when  this  suit  was  instituted  In  1904,  nor 
when  the  Judgment  herein  was  rendered. 
It  was  admitted  by  appellants  that  they 
still  owed  appellee  for  the  balance  of  the 
purchase  money  on  this  land.  After  the 
second  extension  was  obtained,  Lackey  sold 
bis  land  to  T.  F.  Mllllgan  who  assumed  the 
payment  of  the  whole  mortgage  debt  He 
Is  amply  able  to  pay  off  the  mortgage  being 
worth  between  $50,000  and  $75,000. 

This  l8  a  suit  to  recover  land  to  which 
appellee  had  the  superior  title  by  reason  of 
the  vendor's  lien  being  expressly  retained  in 
the  note  executed  by  appellants  as  well  as 
In  the  deed  executed  by  appellee  and  his 
wife.  It  was  not  an  attempt  to  rescind  the 
contract  and  the  rules  applied  to  suits  of 
that  character  have  no  application  to  this 
suit  When  there  is  default  in  payment  of 
the  purchase  money  dne  for  land  the  vendor, 
who  has  reserved  in  the  note  or  deed  a 
vendor's  lien  in  express  terms,  has  the  elec- 
tion of  suing  on  the  note  and  to  foreclose 
his  lien  or  to  sue  for  the  land  itself,  and  in 
the  last  case  he  is  not  compelled,  in  order 
to  recover  the  land,  to  refund  any  purchase 
money  that  may  have  been  paid  by  the  ven- 
dee. McKelvain  v.  Allen,  58  Tex.  883 ;  Lundy 
V.  Plerson,  67  Tex.  233,  2  S.  W.  737 ;  White 
V.  C!oIe,  87  Tex.  500,  29  S.  W.  759 ;  Anderson 
V.  Silliman,  92  Tex.  660,  50  S.  W.  576;  Cattle 
Co.  V.  Boon,  73  Tex.  655,  11  S.  W.  544; 
Pierce  T.  Moreman,  84  Tex.  601,  20  S.  W. 
821;  Walsh  V.  Ford,  27  Tex.  Civ,  App.  573, 
66  S.  W.  854.  Appellee,  under  the  foregoing 
rule,  was  entitled  to  recover,  if  the  lien 
reserved  in  the  note  and  deed  had  not  been 
released  or  canceled  by  appellee.  This,  we 
think,  he  had  done  by  the  execution  of  the 
release  of  the  vendor's  lien  to  appellants. 


In  that  instniment  fh«  vendor's  lien  reserved 
in  the  deed  was  fully  canceled  and  released 
and  the  superior  title  to  the  land  vested  in 
appellants.  It  does  not  matter  that  appel- 
lants may  have  agreed  to  afterwards  give 
another  note  for  the  purchase  money  to  ap- 
pellee, the  title  was  conveyed  to  them  by 
the  release,  and  they  actually  conveyed  the 
land  by  mortgage  to  a  third  party.  In  the 
new  note  prepared  for  appellants  to  sign, 
no  express  lien  is  retained,  and  from  that 
it  may  be  reasonably  inferred  that  the  par- 
ties did  not  Intend  that  the  express  lien 
should  ever  be  renewed.  After  the  release 
was  executed  and  delivered  to  appellants, 
the  superior  title  to  the  land  had  passed  out 
of  appellee  into  appellants  and  appellee  had 
nothing  except  his  lien  for  the  purchase 
money.  It  follows  that  the  court  did  not 
err  in  refusing  to  decree  the  land  to  appellee. 
This  view  of  the  case  disposes  of  the  assign- 
ments of  error  presented  by  appellee. 

The  contention  of  appellants  to  the  effect 
that  the  court  erred  In  rendering  Judgment 
for  the  purchase  money  and  decreeing  a 
foreclosure  of  the  vendor's  lien,  cannot  be 
sustained.  The  facts  in  regard  to  the  sale 
of  the  land  and  the  existence  of  unpaid  pur- 
chase money  was  not  only  fully  pleaded  by 
appellee,  but  was  fully  admitted  by  appel- 
lants both  in  their  pleadings  and  evidence. 
That  the  debt  existed  was  never  denied  by 
them  and  their  only  contention  was  that  pay- 
ment of  the  debt  should  not  be  exacted  until 
a  certain  mortgage  on  the  land  was  paid 
off  and  discharged.  The  admission  as  to 
the  Justness  of  the  debt  deprives  the  conten- 
tion that  the  note  was  destroyed  by  the  exe- 
cution of  the  release  of  any  merit  It  is 
true  that  the  release  of  the  vendor's  lieu 
recited  that  the  note  had  been  paid  but  ap- 
pellants admit  that  this  recital  was  untrue 
and  that  it  had  not  been  paid.  The  note 
was  properly  admitted  in  evidence. 

There  is  no  merit  in  the  contention  of  ap- 
pellants that  the  deed  executed  by  appellee 
and  wife,  which  was  acknowledged  on  March 
12,  1895,  should  not  have  been  admitted  in 
evidence.  Whether  it  was  really  executed 
in  1893,  or  was  executed  on  March  12,  1895, 
and  dated  back,  would  not  impair  its  vitality, 
because  It  was  accepted  by  appellants  and 
is  referred  to  as  retaining  a  vendor's  lien  in 
the  release  accepted  by  appellants.  Its  in- 
troduction in  evidence  could  not  have  injured 
appellants  in  any  event  because  it  did  not 
add  anything  to  the  fact  that  appellants 
owed  appellee  for  purchase  money  due  on 
the  land  and  refused  to  pay  it  This  court 
has  exercised  great  liberality  in  considering 
the  two  assignments  of  error  in  regard  to 
the  admission  of  evidence,  as  neither  Is  sup- 
ported by  a  proper  bill  of  exceptions,  and 
Blight  regard  is  paid  to  the  rules  In  regard 
to  briefing  the  matters  raised  by  them.  The 
facts  pleaded  by  appellee  were  auffldent  to 
Justify  the  Judgment  for  the  note  and  accru- 
ed  interest   but  under  the  rv^gs  of  Ihf 
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Supreme  Conrt  did  not  Jnstify  a  Judgment 
for  attorney's  fees  because  it  was  not  allied 
that  tbe  note  had  been  placed  in  the  hands 
of  an  attorney  for  collection.  Maddoz  y. 
Craig,  80  Tez.  601,  16  S.  W.  828.  Tbe  al- 
legations of  appellants  would  support  a  judg- 
ment in  faTor  of  appellee  for  the  principal 
and  interest  Whatever  rights  appellants 
may  have  had  In  regard  to  the  postponement 
of  payment  of  the  debt  until  after  the  can- 
cellation of  the  outstanding  mortgage,  when 
they  assumed  to  extend  the  time  of  payment 
of  the  mortgage  and  executed  a  new  mort- 
gage on  tbe  land  without  tbe  knowledge  or 
consent  of  appellee  they  made  the  debt 
theirs,  and  paid  off  the  original  mortgage 
In  their  own  way.  They  might  extend  time 
of  payment  of  the  mortgage  debt  to  suit 
their  own  desires,  but  they  could  not  there- 
by prevent  appellee  from  the  collection  of 
his  debt 

The  Judgment  will  be  reformed,  so  as  to 
eliminate  the  amount  for  attorney's  fees, 
and,  as  reformed,  will  be  affirmed. 


COOPER  V.  STATa 
(Court  of  Criminal  Apneals  of  Texas.    Nov.  11^ 

1.  CanaRAL    La.w — iNSTanonon's  —  Stais- 

ICENTB  or  AllEOED  CO-CONSPIBATOB. 

In  a  proeecution  for  burglary  committed 
by  breaking  and  entering  a  room  for  the  par- 
pose  of  kidnapping  a  person  who  was  in  the 
toom,  testimony  as  to  statements  of  a  third  per- 
son were  admitted,  upon  the  theory  of  a  con- 
spiracy to  kidnap  and  that  such  statements  of 
the  alleged  co-conspirator  were  in  furtherance 
of  the  common  design  to  kidnap.  There  was 
nothing  to  indicate  a  conspiracy  to  commit  l>ur- 

flary,  o^ln  other  words,  to  break  and  enter  the 
ouse.  Held,  tliat  the  court  erred  in  foiling  to 
instruct  the  jury  that  such  evidence  was  admit- 
ted on  the  tlieory  that  a  conspiracy  existed  to 
kidnap,  and  in  not  limiting  it  expressly  thereto. 

2.  Sams. 

Where  testimony  as  to  statements  made  by 
an  alleged  co-conspirator  lias  been  admitted,  the 
conrt  should  instruct  the  jury  that,  uniess  they 
find  that  the  conspiracy  did  exist  Independent 
of  the  statements  of  sudi  alleged  co-conspirator, 
then  they  should  disregard  the  testimony  en- 
tirely. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
Cent  Dig.  Criminal  Law,  {  1012.] 

8.  Sams — Heabsat. 

In  a  prosecution  for  crime,  testimony  as  to 
a  conTersation  between  third  parties,  to  which 
defendant  was  not  a  party  and  whicli  occurred 
in  his  absence,  is  not  aditnissible  against  him. 
[£}d.  Note. — For  cases  in  point  see  vol.  1^ 
Cent  Dig.  Criminal  Law,  S  950.] 

4.  WrrwiisSES  —  iMPiiACHMEara  —  Tkstimoitt 

Ebboneouslt  Admitted. 

Where  former  statements  of  a  witness,  if 
made  by  him,  are  inadmissible  as  hearsay  and 
as  an  independent  statement  of  matter  for  wtiich 
defendant  was  in  no  way  responsible,  his  an- 
swer on  cross-examination  denying  that  he  made 
such  statements  cannot  be  contradicted  for  the 
purpose  of  impeachment 
6.  Bttboiabt  —  iRSTKUcnoirB  —  Bitbdkn  or 

Pboof. 

In  a  prosecution  for  burglary  committed  by 
brealdng  and  entering  a  house  for  the  purpose 


of  kidnapping  a  person  therein,  the  emirt  in- 
structed the  jury  that  if  they  should  believe 
that  at  the  time  defendant  broke  into,  if  he  did 
break  and  enter,  the  house,  as  charged,  he  did 
not  intend  to  kidnap  the  person  who  was  then 
and  there  in  the  house,  he  would  not  l>e  guilty 
of  burglary,  and  should  l>e  acquitted.  Beld,  that 
the  instruction  was  erroneous,  as  placing  the 
burden  of  proof  on  defendant 

Appeal  from  District  Court,  Sabine  Coun- 
ty; W.  B.  Powell,  Judge. 

Henry  Cooper  was  convicted  of  the  crime 
of  burglary,  and  he  appeals.    Reversed. 

Davis  &  Davis  and  J.  H.  McGown,  for 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  burglary;  that  Is,  a  breaking  for  the 
purpose  of  ld<^apping  Nettie  Broadnax,  for 
the  purpose  of  carrying  her  ont  of  Texas 
and  Into  the  state  of  Louisiana.  A  convic- 
tion resulted  upon  the  trial ;  the  penalty  as- 
sessed being  five  years  in  the  penitentisry. 

Tbe  evidence  shows  that  Hiss  Broadnax 
was  at  the  residence  of  Melvln  Rice ;  that  on 
the  evening  of  the  alleged  offense,  about  sun- 
down. Kit  Cooper,  a  nephew  of  the  defendant 
and  a  nephew  also  of  Mrs.  Rice,  went  to 
the  residence  of  Melvin  Rice,  where  Miss 
Broadnax  was  living,  and  told  Ills  aunt  and 
those  at  the  house  tbiat  defendant  had  killed 
blB  (defendant's)  brother.  Will  Cooper.  Miss 
Broadnax  and  Will  Cooper  were  to  be  mar- 
ried on  December  15th,  four  days  subsequent 
to  the  matter  al>ove  mentioned.  Shortly  af- 
ter this  Kit  Cooper  left  and  appellant  ar- 
rived at  the  house  of  Melvln  Rice,  and  his 
sister  (Mrs.  Bice)  went  out  where  he  was, 
and  Melvln  Rice  left  the  premises.  Appel- 
lant went  away,  but  returned  some  time  after 
dark.  Kit  Cooper  accompanied  liim.  They 
were  armed.  The  women  present  were 
frightened.  Miss  Broadnax  went  into  a  lit- 
tle side  room  and  closed  the  door.  Appel- 
lant remarked,  if  Miss  Broadnax  was  not  out 
of  the  country  by  daylight  he  was  going  to 
put  her  out  He  then  asked  his  sister  (Mrs. 
Rice)  to  open  the  door  into  Miss  Broadnax's 
room,  and  was  informed.  If  he  desired  to  go 
In  there,  he  would  have  to  ojten  tbe  door. 
Appellant  broke  the  door  open,  and  went  in 
where  Miss  Broadnax  was,  and  Informed  hw 
he  was  going  to  take  her  to  Boyce.  Sbe  ex- 
pressed an  unwillingness  to  go.  Later  on, 
however,  he  and  Kit  Cooper  accompanied  the 
girl  in  a  wagon  across  into  Louisiana,  to 
Robllne,  where  they  took  the  train,  and  went 
to  the  home  of  the  father  of  Miss  Broadnax. 
This  was  with  her  consent 

Several  bills  of  exception  were  reserved 
to  the  ruling  of  the  court  admitting  testi- 
mony, upon  each  of  which  error  la  aasigned. 
The  first  bill  recites  that  while  Mrs.  Nettle 
Cooper  was  on  tbe  stand,  testifying  for  the 
state,  'She  was  permitted  to  testify  that  on 
the  evening  of  this  transaction,  near  sun- 
down. Kit  Cooper  came  to  the  residence  of 
Melvln  Rice,  and  told  those  present  that 
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Henrj  Cooper  (appellant)  bad  killed  Win 
Cooper.  He  then  left.  Appellant  was  nAt 
present  Melyln  Rice  testified  that  be  left 
home  that  night,  becanse  Kit  Cooper  told 
blm  that  appellant  had  killed  Will  Cooper; 
and  he  left  because  Henry  Cooper  came  there. 
Another  bill  was  reserved  to  the  testimony  of 
Melvin  Rice  to  the  effect,  that  Kit  Cooper 
stated  in  substance  and  in  effect  that  Henry 
Cooper  (appellant)  had  killed  Will  Cooper, 
and  that  be  had  a  gun  and  pistol,  and  that 
Arnold  and  his  men  were  after  them,  and 
they  had  better  look  oat  for  them.  Various 
objections  were  urged.  This  evidence  was  all 
admitted  upon  the  theory,  evidently,  that  a 
conspiracy  existed  between  Kit  Cooper  and 
appellant  to  kidnap  Miss  Broadnaz  and  car- 
ry her  out  of  the  state.  It  could  have  been 
admitted,  as  we  understand  this  record,  np- 
on  no  other  theory,  and  that  the  statements 
'  of  Kit  Cooper  were  admissible  against  Henry 
Cooper,  though  Henry  was  not  present,  on 
the  theory  that  they  were  acting  together, 
and  that  those  acts  and  declarations  of  Kit 
Cooper  were  in  furtherance  of  the  common 
design  to  kidnap.  -  We  do  not  think  this 
testimony  was  admissible.  But,  concede  we 
are  wrong  in  this  position ;  then  it  could  only 
be  offered  on  the  theory  that  the  conspiracy 
existed  between  appellant  and  Cooper  to  kid- 
nap Miss  Broadnax  for  the  purpose  of  carry- 
ing her  out  of  Texas  Into  Louisiana.  There 
Is  nothing  in  the  record  to  Indicate  a  conspir- 
acy to  commit  burglary;  in  other  words,  to 
break  and  enter  the  bouse.  The  evidence 
clearly  excludes  this  matter,  and  is  equally 
as  clear  on  the  proposition  that  the  question 
In  regard  to  breaking  into  the  room  to  secure 
the  possession  of  Miss  Broadnax  occurred  at 
tbe  house  after  appellant  reached  it 

Exception  was  reserved  to  the  court's 
charge  In  this  connection,  because  of  Its  fail- 
ure to  instruct  the  Jury  as  to  the  legitimate 
effect  and  scope  of  this  evidence.  If  admis- 
Blble  at  all,  it  was  upon  the  theory  that  the 
conspiracy  existed  or  may  have  existed  be- 
tween Kit  Cooper  and  appellant  to  kidnap 
tbe  girl.  Burglary  was  not  included  with 
the  scope  of  any  possible  conspiracy  between 
them,  so  far  as  this  record  is  concerned.  Not 
only  should  the  charge  of  the  court  have 
limited  the  testimony,  but  it  should  have 
limited  it  expressly  to  a  conspiracy  to  kidnap 
tbe  girl;  and,  unless  the  Jury  should  find 
that  the  conspiracy  did  exist  independent 
of  the  statements  of  Kit  Cooper,  then  they 
sboald  disregard  the  testimony  entirely. 

Mrs.  Melvin  Rice  was  permitted  to  testi- 
fy for  the  state  that  she  told  Nettie  Broad- 
nax not  to  go  out  where  appellant  was,  for 
she  thought  she  saw  somebody  out  there,  and 
tboaght  it  was  Henry  trying  to  kill  all  of 
those  present  from  what  Kit  bad  told  her 
that  Henry  was  out  there  with  bis  gun  and 
bad  killed  WIIL  This  testimony  was  clearly 
Inadmissible  for  any  purpose.  It  was  a  con- 
Tersation  between  third  parties,  to  which  ap- 
pellant was  not  a  party.  It  was  in  bis  ab< 
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sence,  not  beard  by  blm,  and  a  portion  of  this 
testimony  was  but  the  expression  of  the 
opinion  of  witness  based  upon  facts  that  Kit 
Cooper  had  told  her.  Such  testimony  was 
not  admissible   against   appellant 

While  Q.  W.  Cooper  was  testifying,  the 
district  attorney,  on  cross-examination,  asked 
if  he  did  not  tell  Mrs.  Rice  that  Henry  (mean- 
ing appellant)  was  going  to  take  Nettle  Broad- 
nax away,  and  that  if  she  did  not  go  he 
would  paralyze  her  with  the  gun  he  had. 
This  he  denied.  Objection  was  urged  to  tbe 
introduction  of  this  testimony,  because  ap- 
pellant was  in  no  way  a  party  to  it  It  was 
hearsay,  and  an  Independent  statement  of 
tbe  matter  with  which  defendant  was  in  no 
way  connected,  and  for  which  he  was  in  no 
sense  responsible.  Tbe  state  then  placed 
Mrs.  Rice  on  tbe  stand,  and  proved  by  her 
that  O.  W.  Cooper  had  made  the  statement 
above  mentioned  In  her  presence.  This  was 
clearly  inadmissible.  It  was  Impeachment 
upon  a  matter  that  was  not  admissible. 

The  court  among  other  things.  Instructed 
tbe  Jury  that,  if  the  Jury  should  believe  that 
at  tbe  time  defendant  broke  into,  if  he  did 
break  and  enter,  the  house  of  Melvin  Rice, 
as  charged  in  the  indictment,  be  did  not  In- 
tend to  kidnap  Nettie  Broadnax,  who  was 
then  and  there  in  said  house,  and  remove  ber 
from  the  state  of  Texas  into  tbe  state  of 
Louisiana,  he  would  not  be  guilty  of  bur- 
glary, and  should  be  acquitted.  Upon  an- 
other trial  this  charge  should  not  be  given 
In  the  language  used.  This  places  the  burden 
of  proof  upon  the  defendant  The  state  was 
required  to  prove  beyond  a  reasonable  doubt 
the  guilt  of  the  defendant  and,  if  there  was 
a  reasonable  doubt  of  bis  guilt  be  was  en- 
titled to  an  acquittal.  The  court  should 
have  charged  the  Jury,  before  they  could 
convict  appellant  they  must  find  beyond  a 
reasonable  doubt  that  at  tbe  time  he  broke 
and  entered  tbe  house,  if  be  did  so,  it  was 
for  the  purpose  of  kidnapping  Nettle  Broad- 
nax, and  carrying  her  beyond  the  limits  of 
the  state  of  Texas,  etc.  This  would  place 
the  laboring  oar  upon  th^  state  to  prove  the 
case,  which  is  the  law  tn  Texas.  We  call  at- 
tention to  this,  so  that  It  may  not  occur  up- 
on another  trial. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas,  May  10, 
1905.    On  Rehearmg,  Nov.  1,  1905.) 

1.  HomcinK— BvinEKCft-^UDioiAi.  Pboceed- 
nros. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant 
who  waa  a  minor,  and  bis  father  and  mother, 
with  whom  be  lived,  to  resist  the  execution  of  a 
writ  of  possession,  the  proceedings  and  judg- 
ment In  the  case  in  which  tbe  writ  of  posses- 
sion was  issued  were  admissible  In  evidence 
against  defendant,  although  such  judgment  ran 
against  defendant's  &ther  and  mother  (don% 
and  defendant  waa  not  a  party /tbereta.     I 
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2.  Homicide — Self-Detensb — Resibtaitce    of 

OVFICER. 

Where  defendant  shot  and  killed  an  officer 
who  came  to  his  house  to  execute  a  writ  of 
possession,  without  giving  the  officer  any  time  to 
disclose  his  purpose  and  with  knowledge  or 
imputed  knowledge  of  such  purpose,  be  could  not 
claim  that  the  shooting  was  done  in  self-defense 
or  in  defense  of  his  mother,  with  whom  the 
officer  was  struggling  when  the  fatal  shot  waa 
fired. 

3.  CBimRAi.  Law— Etidencb— Res  Gzbtm. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant 
and  his  father  and  mother  to  resist  the  execution 
of  a  writ  of  possession,  evidence  as  to  what 
transpired  between  defendant's  father  and  the 
officers  outside  the  bouse  with  reference  to  the 
writ  of  possession,  and  the  fact  that  deceased 
bad  tbe  writ  and  bad  come  to  execute  it,  was 
admissible  as  part  of  the  res  gestra  against  de- 
fendant, who  was  inside  the  house  at  the  time, 
where  defendant  had  knowledge  or  imputed 
knowledge  of  the  officers'  character  and  of  their 

Surpose,  and  afforded  them  no  opportunity  to 
isclose  their  purpose. 

4.  Same — Bvidehce — Husband   aito   Wi>« — 
Crime  dueiwg  CovERTtrEE— Conspibacy. 

Under  Pen.  Code  1895,  arts.  953-960,  de- 
fining conspiracy,  regulating  prosecutions  tbere- 
for,  and  prescribing  the  punishment,  which 
make  no  exception  in  favor  of  a  wife  in  respect 
to  who  may_  be  engaged  in  a  conspiracy,  a  hus- 
band and  wife  may  conspire  together,  even  with- 
out the  intervention  of  a  third  person,  to  com- 
mit a  murder,  and,  if  either  is  being  tried  for 
the  consummated  offense  and  the  conspiracy  has 
been  established,  the  acts  or  declarations  of 
either,  though  made  in  the  absence  of  the  other, 
are  admissible  against  such  other,  if  done  pend- 
ing the  conspiracy  and  in  furtherance  thereof. 

5.  Same — Acts  of  Conspibatoes — Sufficibn- 
OT  of  Peeliminakt  Pboof. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  to  resist  the  execution 
of  a  writ  of  possession,  evidence  held  sufficient 
to  show  that  defendant  was  charged  with  knowl- 
edge of  the  pending  conspiracy  and  its  purpose, 
notwithstanding  his  denial  of  the  intent  and 
purpose  of  his  co-v^nspirators,  so  as  to  render 
acts  or  conduct  of  bis  co-conspirators  transpir- 
ing after  the  formation  of  the  conspiracy  and  in 
furtherance  thereof  admissible  against  him. 

6.  Same — InsTBUcmoNS. 

In   a  prosecution   for  homicide  committed 

gursuant  to  a  conspiracy  between  defendant  and 
is  father  and  mother  to  resist  tbe  execution  of 
a  writ  of  possession,  the  court  was  not  required 
to  charge  with  reference  to  a  conspiracy  to 
thwart  any  attempt  on  the  part  of  the  execution 
purchasers  to  take  possession,  where  there  was 
no  evidence  of  such  an  attempt  on  the  part  of 
the  purchasers,  and  defendant  and  his  father  and 
mother  knew  at  the -time  of  the  homicide  tiiat 
it  was  not  sudi  purchasers,  but  officers  of  the 
law,  who  were  attempting  to  secure  possession. 

7.  Homicide — Evidence — Antecedent    Facts. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant  and 
his  father  and  mother  to  resist  the  execution 
of  a  writ  of  possession  which  had  been  executed 
once  before,  salient  facts  antedating  and  at- 
tending the  service  of  the  first  writ  of  possession 
were  admissible. 

8.  Same — Rebuttai.  Testimony. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant  and 
his  father  and  mother  to  resist  the  execution  of 
a  writ  of  possession,  testimony  of  an  amicable 
disposition  manifested  by  defendant's  father  to- 
wards the  execution  purchasers  in  conversation 
with  them  was  admissible  to  rebut  testimony  in- 
troduced by  defendant  as  to  trouble  between  his 
father  and  mother  and  th«  execution  purchasers. 


9.  Judgment — Res  Judicata. 

In  a  prosecution  for  homldda  eommltted 
pursuant  to  a  conspiracy  to  resist  tttt  «xeentiao 
of  a  writ  of  possession,  testimony  in  relation  to 
the  question  of  homestead  in  the  premises  was 
properly  excluded,  where  the  question  of  home- 
stead was  adjudicated  by  the  decree  on  which 
the  writ  of  possession  was  based. 

10.  Homicide — Sixf-Defknse — Rxbistajick  of 
Offices. 

One  who  engaged  in  a  conspiracy  to  prevent 
officers  from  executing  a  writ  of  possession,  and. 
if  necessary,  to  slay  tiiem  in  order  to  aooomplisb 
the  common  purpose,  could  not,  in  a  prosecution 
for  killing  one  of  the  officers  pursuant  to  tbe 
conspiracy,  set  up  self-defense  or  defense  of  an- 
other, provided  the  officers  in  executing  the  writ 
did  not  use  unnecessary  or  excessive  force. 

11.  Same — EIvidencx — Sufficienct. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  to  resist  the  execution 
of  a  writ  of  possession,  evldoice  held  sufficient 
to  show  that  defendant  and  his  father  and  moth- 
er had  conspired  together  to  resist  the  execution 
of  the  writ,  and,  if  necessary,  to  slay  the  officers 
in  order  to  prevent  them  from  taking  possession . 
of  the  premises,  and  that  defendant  bad  slain 
deceased  pursuant  to  such  conspiracy  and  not  to 
prevent  deceased  £rom  killing  defendant's  moth- 
er, as  claimed  by  defendant. 
Davidson,  P.  J.,  dissenting. 

On  Rehearing. 

12.  Cbiminai.  Law  —  Instbucttons  —  Habm- 
u:sB  Ebbob. 

In  a  prosecudon  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant  and 
his  father  and  mother  to  resist  the  execution 
of  a  writ  of  possession,  a  charge  that,  if  de- 
fendant entered  into  a  conspiracy  with  either 
his  father  or  his  mother  to  resist  the  writ  of 
possession,  the  jury  could  consider  the  acts  and 
declarations  of  the  father  against  defendant, 
was  not  prejudicial,  where  the  evidence  showed 
that,  if  defendant  entered  into  a  conspiracy  witb 
one  of  his  par^its,  he  entered  into  a  con- 
spiracy with  both,  and  the  court  further  charged 
that  mere  knowledge  of  the  existence  of  the  con- 
spiracy on  the  part  of  defendant  did  not  make 
him  a  party,  but  the  evidence  must  show  that  he 
knew  of  the  conspiracy  and  participated  therdn. 
and  that  otherwise  the  acts  and  dedarations  of 
bis  father  and  mother  should  not  be  considered 
against  him. 

13.  Sams. 

In    a   prosecution  for   homicide,   a   charge 
that   if   defendant,   in   a  sudden    transport   of 
passion  aroused  by  an  adequate  cause,  shot  and 
killed  deceased,  the  jury  should  find  bim  guilty 
of  murder  in  the  second  degree,  was  not  mis- 
leading, in  that  it  failed  to  state  that  the  act 
must  have  been  unlawful  and  done  with  imjilied      , 
malice,  where  the  court  charged  on  manalaogh-   .. 
ter  and  adequate  cause,  and  told  the  jury  to  oonr   ' ' 
Tict  defendant  of  manslaughter  if  he  shot  df  >3 
ceased  in  a  sudden  transport  of  passion  arooflpte^] 
by  an  adequate  cause,  and  further  gave  a  cbvpp^ 
authorizing  the  jury  to  acquit  if  they  beiK- 
deceased  assaulted  defendant's  mother  anil^l     ^< 
her  in  danger  of  serious  bodily  harm,  anif 
quit,  even  though  there  was  a  conspiraca 
sist  deceased,  who  was  an  officer,  if  the! 
was  not  done  in  furtherance  of  the  conq 
but  in  necessary  defense  of  defendant's  i 

Appeal    from    District    Court,    Mel 
County;   Sam  R.  Scott,  Judge. 

Addison  Smith  was  convicted  of 
in  the  second  degree,  and  appeals. 

John  B.  Dnrrett  and  J.  E,  Tantls, 
pellant  John  D.  Robinson,  Dlst  Ai 
Howard  Martin,  AbsC  At^.  Oen, 
SUt«. 
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HBNDBBSON,  J.  Appellant  was  con- 
victed of  murder  In  tbe  seconA  degree,  and 
bis  punlsbinent  assessed  at  confinement  In 
the  penitentiary  for  a  term  of  25  years ; 
bence  this  appeal. 

A  brancb  of/ this  case,  to  vlt,  Catherine 
Smith  T.  State,  81  8.  W.  836,  10  Tex.  Ct. 
R.  084,  was  before  this  court  at  a  former 
term.    The  facts  on  that  trial  were  In  a 
general   way  the  same  as  on  the  present 
trial.    Since  then  the  renue  has  been  remov- 
ed to  McLennan  county,  and  the  appeal  was 
prosecuted  from  a  conviction  In  that  county. 
The  facts  show  that  T.  B.  Smith  and  Cather- 
ine Smith  were  husband  and  wife,  and  Ad- 
dison Smith,  appellant,  was  their  son,  be- 
ing a  young  man  about  grown.    The  Smiths 
were  owners  of  a  farm  in  Bell  county,  some 
12  or  13  miles  from  Belton.    It  appears  that 
Smith  became  Indebted  some  time  prior  to 
the  homicide,  and  executed  a  mortgage  or 
deed  of  trust  on  said  premises.    This  mort- 
gage or  trust  deed  was  foreclosed.    Pend- 
ing this,  some  other  instruments  relating  to 
a  stay  of  sale  were  executed  between  the 
parties,  and  the  sale  was  postponed  for  some 
time.    The  Judgment  appears  to  have  been 
rendered  in  favor  of  the  ITnlon  Central  Life 
Insurance  Company  v.  T.  B.  Smith  and  wife; 
but  this  was   subsequently   transferred  to 
one  J.  Bf.  Brooker.    There  Is  some  evidence 
that  it  was  afterwards  transferred  to  Pendle- 
ton and  Brewster,  and  by  them  transferred 
to   Hall.    However,  these  matters  are  im- 
material in  the  disposition  of  the  case.    The 
land  was  finally  sold  by  an  order  of  sale 
under  the  judgment.    At  the  execution  sale 
T^ndleton   and  the  Brewsters  became  the 
purchasers.    On  July  17th  a  writ  of  posses- 
fiion  was  Issued  to  put  the  purchasers  In 
possession  of  said  premises.    This  writ  ap- 
pears to  have  been  executed,  at  least  in  part, 
on  the  20th  of  July.    However,  a  day  or  two 
afte^  the  partial  execution  of  the  writ  and 
the  removal  of  T.  E.  and  Catherine  Smith 
from   the  premises,   they  returned  and  re- 
gained possession.    Before  the  return  day 
of   the  writ,  and  while  it  was  still  in  the 
bands  of  the  ofilcers,  they  were  called  on 
to    further  execute  the  writ  by  ousting  the 
Smiths    from    possession.    The    officers    at- 
tempted this  on  August  6th,  and  while  on 
tbe  premises,  In  endeavoring  to  execute  the 
-wTlt.   according   to  the  state's  theory,  the 
bonaldde   occurred.    According  to   the  evi- 
clence  offered  by  the  state.  It  is  Insisted  that, 
^vben  T.  B.  Smitli  and  Catherine  Smith  re- 
turned to  tbe  premises  and  regained  actual 
possession  thereof,  they  conspired  together 
to   resist  the  officers  from  regaining  posses- 
sion.    There  is  some  evidence  tending  to 
sfao'W  they  bad  advice  from  counsel  that  the 
-writ  of  possession  was  functus  officio,  and 
tbat  tbe  same  could  not  be  again  executed, 
and  that  they  were  authorized  to  resist  it 
A.  sliort  while  after  they  regained  possession 
ot  the  premises  they  were  Joined  by  Addison 
Smith,  appellant,  who  returned  from  Arkan- 


sas. There  Is  testimony  tending  to  show 
that  they  prepared  arms  and  ammunition  to 
resist  tbe  officers,  and  that  they  also  barri- 
caded the  doors  and  windows  of  the  house 
with  sacks  of  wheat  in  order  to  enable  them 
to  defend  their  possession.  On  the  day  of 
the  homicide  the  officers.  Sparks  and  Orubbs, 
deceased,  went  to  the  premises,  being  preced- 
ed by  four  or  five  wagons  sent  for  the  pur- 
pose of  removing  the  Smiths  and  their  prop- 
erty from  the  place.  It  is  in  evidence  that, 
when  the  wagons  approached  the  premises, 
they  stopped  in  front  of  the  gate  and  asked 
for  some  water.  T.  B.  Smith  went  out  on 
the  gallery  with  a  gun  In  his  hand,  and  mo- 
tioned them  to  go  around  to  a  well  or  spring, 
some  150  yards  from  the  house,  which  they 
did.  Sanders,  attorney  for  the  Smiths,  was 
at  the  house  at  the  time.  He  came  out 
about  the  time  Sparks  and  Orubbs  came  up. 
T.  B.  Smith  came  out  of  the  house  and  to 
the  gate.  About  this  time  Sanders  left. 
Sparks  and  Grubbs  had  some  conversation 
with  Smith.  At  this  time  he  Insisted  they 
had  no  right  to  re-execute  tbe  writ  of  pos- 
session. They  told  him  they  had  come  for 
that  purpose,  and  they  hoped  he  would  not 
interfere  with  them.  There  Is  no  evidence 
that  he  consented  for  them  to  execute  the 
process,  but  Insisted  they  had  no  right  to  do 
so.  The  officers  told  him  they  had  the  writ, 
but  he  did  not  call  on  them  to  produce  It. 
They  started  towards  the  house,  and  it  ap- 
pears he  attempted  to  return  to  the  house. 
The  officers  undertook  to  prevent  him  from 
going  to  the  house  by  getting  In  ahead'  of 
Mm.  When  they  had  approached  very  near 
the  bouse,  Sparks  seemed  to  be  endeavor- 
ing to  prevent  Smith  from  getting  into  the 
house,  and  is  the  meantime  Orubbs  hurried- 
ly went  onto  the  gallery,  and  around  to  the 
door.  He  passed  into  the  door,  and  almost 
Immediately  two  shots  were  fired.  The  par- 
ties In  the  house  at  the  time  of  the  homicide 
were  Mrs.  Catherine  Smith  and  Addison 
Smith.  Both  of  these  parties  were  seen 
by  tbe  officers;  appellant  lying  on  the  bed, 
looking  out  of  the  window  at  them  while  they 
were  near  the  gate  and  as  they  approached 
the  house,  and  Mrs.  Smith  looking  through 
the  screen  door  at  them.  No  eyewitness 
testified  to  the  homicide,  except  appellant, 
who  stated,  in  effect,  that  he  was  lying  on 
the  bed,  and  that  there  was  a  shotgun  also 
lying  on  the  bed:  that  when  Orubbs  came 
hurriedly  In  the  house  he  made  as  If  to 
seise  his  mother,  who  was  standing  right  In 
front  of  the  door;  that  he  saw  the  parties 
stoop  over  the  table,  struggling  over  a  gun; 
while  they  were  Btruggling  he  heard  a  shot 
fired,  and  he  thought  it  was  Orubbs  who  had 
shot  his  mother  with  a  pistol;  that  he  Im- 
mediately grabbed  the  shotgun  and  shot  de- 
ceased. His  tbepry  was  that  he  did  so,  not 
with  any  Intention  of  resisting  the  officers 
In  executing  the  writ  of  possession,  but  be- 
cause he  believed  the  officer  bad  violently 
attacked  his  mother,  and  that^ahe  was  in 

Digitized  by  LjOOQIC 


820 


88  SOUTHWESTERN  REPOBTBE. 


CTcx- 


danger.  On  the  other  hand,  the  contention 
of  the  state  was  that  the  parties  had  entered 
Into  a  conspiracy  to  resist  the  execntlon  of 
the  writ  of  possession,  that  they  had  prepar- 
ed arms  and  ammunition  for  that  purpose, 
and  that,  when  the  officer  Grubbs  entered 
the  house,  no  opportunity  was  afforded  blm 
to  announce  his  purpose;  but  that  Im- 
mediately Mrs.  Smith  attempted  to  seize  a 
gun  which  was  lying  on  the  table,  and  de- 
ceased attempted  to  prevent  her  from  getting 
and  using  it;  that  be  was  immediately 
fired  upon,  by  appellant  in  pursuance  of  their 
previous  design  to  prevent  an  interference 
with  their  possession.  To  rebnt  the  theory 
of  the  state  that  preparation  was  made  to 
resist  the  officers,  appellant  Introduced  evi- 
dence to  show  that  they  had  no  purpose  to 
resist  the  officers  in  executing  any  writ,  but 
that  preparations  had  been  made  to  resist 
any  attempt  of  Pendleton  and  Brewsters 
to  regain  possession.  It  was  further  urged 
as  a  part  of  appellant's  defense  that,  what- 
ever preparation  had  been  made  to  resist 
the  officers,  if  any,  by  T.  B.  Smith  and 
Catherine  Smith,  there  was  no  proof  showing 
he  knew  of  such  design  or  that  he  participat- 
ed therein.  This  is  a  sufficient  statement 
of  the  case  in  order  to  present  the  legal  ques- 
tions insisted  on  for  a  reversal. 

We  believe  it  was  competent  for  the  state 
to  Introduce,  as  was  done,  all  the  proceed- 
ings in  connection  with  and  including  the 
Judgment  in  the  case  of  the  Union  Central 
Life  Insurance  Co.  v.  T.  E.  Smith  and  Cath- 
erine Smith,  upon  which  the  order  of  sale 
and  writ  of  possession  was  Issued,  Including 
the  sale,  order  of  sale,  and  the  writ  of  pos- 
session. It  is  true  that  ai^pellant  was  not 
a  party  to  said  jndgment  or  proceedings, 
but  his  mother  and  father  were;  he  being 
a  minor  and  living  with  them.  Even  as  a 
stranger  he  would  be  bound  by  the  Judgment, 
and  could  not  resist  the  execution  of  the 
writ  In  Catherine  Smith  v.  State,  supra, 
It  was  held  that  the  writ  was  not  functns 
officio,  but,  the  return  day  not  having  ex- 
pired, and  the  same  being  still  In  the  hands 
of  the  officer.  It  could  be  further  executed. 
Murphree  on  Sheriffs,  §  1021,  citing  Jackson 
▼.  Hawley,  11  Wend.  182;  Crockett  on  Sher- 
iffs, (  575;  Freeman  on  Executions,  <{  474- 
477. 

In  this  connection  it  is  also  strongly  In- 
sisted by  appellant  that  what  transpired  be- 
tween T.  B.  Smith  and  the  officers  out  in 
the  yard,  when  Smith  left  the  house.  Just 
prior  to  the  homicide,  with  reference  to  the 
writ  of  possession,  and  the  fact  that  Grubbs 
had  the  writ  and  had  come  to  execute  It, 
should  not  have  been  Introduced  against 
appellant,  because  he  was  not  present,  and 
the  statements  of  the  officers  to  his  father 
conld  not  affect  him.  We  believe  this  was 
a  part  of  the  res  gestse  of  the  transaction; 
and  T.  B.  Smith  himself  being  the  owner 
of  the  premises,  It  was  only  necessary  to 
exhibit  the  writ  to  him.    At  any  rate.  It 


Is  shown  by  appellant's  own  testimony  tbat 
he  knew  or  had  reason  to  believe  tbat  the 
parties  In  the  yard,  Sparks  and  Grubbs, 
were  officers.  There  Is  no  suggestion  that 
he  believed  they  were  Pendleton  or  the 
Brewsters,  who  had  come  to  take  possession 
by  violence.  Ai^ellant  was  watching  them, 
from  the  bed,  through  the  window.  It  Is 
further  shown  by  the  witness  that,  as  soon 
as  Grubbs  came  Into  the  house,  Immediately 
the  firing  b^an.  According  to  appellant's 
own  testimony,  there  conld  have  been  no 
opportunity  for  Grubbs  to  have  declared  his 
purpose  and  have  exhibited  the  writ.  He 
says  the  struggle  over  the  gun  began  at 
once.  If  there  was  no  opportunity  before 
deceased  was  shot  for  him  to  have  disclosed 
his  purpose,  he  would  not  be  required  to 
do  so.  Appellant  knew  that  the  parties  at 
the  gate  were  officers.  He  had  previously 
seen  the  wagons  arrive,  which  he  must  have 
known  was  for  the  purpose  of  removing 
his  father's  goods  from  the  place.  He  had 
heard  his  father  declare  that  the  writ  of 
possession  was  functus  officio,  and  conld  not 
be  executed  the  second  time.  In  other  words, 
he  knew  enough  to  charge  him  with  notice 
of  the  mission  of  the  officers  in  coming  to 
the  premises.  As  was  said  in  Plasters  v. 
State,  1  Tex.  App.  673,  if  the  party  whose 
arrest  is  attempted  under  legal  process  knows 
the  purpose  and  official  character  of  tbe 
officer,  and  the  arrest  be  otherwise  lawfnl. 
It  is  his  duty  to  submit,  and  resistance  Is 
unjustifiable,  though  the  officer  makes  no 
declaration  of  his  official  character  or  pur- 
pose. Here,  as  stated,  there  was  no  time 
afforded  the  officers  to  disclose  their  ptir- 
pose  to  appellant  There  was  no  opportunity 
for  the  officer,  after  be  came  into  the  boose, 
to  disclose  his  purpose  '^o  appellant  or  his 
mother.  He  was  shot  do^im  at  once.  Under 
such  drcnmstances  appellant  conld  not  claim 
self-defense  or  defense  of  his  mother  in  re- 
sisthig  an  officer.  Cortes  t.  State,  66  S.  W. 
453,  4  Tex.  Ct  R.  1.  As  heretofore  an- 
nounced, it  was  competent  for  toe  state  to 
show  the  mission  of  the  officers  ^v.^  going 
to  the  place,  that  their  purpose  wa*  to  ex- 
ecute the  writ ;  and  what  transpired  tjetween 
the  owner  of  the  premises,  T.  E.^mltb. 
and  the  officers,  out  In  tbe  yard,  v^s  a 
part  of  the  res  gestse  of  the  transaV^on. 
Appellant  will  not  be  heard  to  say  '<that 
he  was  not  bound  by  what  transpired  be- 
tween the  officers  and  his  father,  in  his  vl«w. 
especially  when  no  Of^ortnnlty  was  afford^ 
the  officer,  after  he  entered  the  honse,  io 
disclose  his  purpose  to  them. 

On  the  appeal  of  Catherine  Smith,  81  S. 
W.  936,  10  Tex.  Ct  R.  984  we  held  aiat 
a  conspiracy  to  commit  murder  could  ,  be 
formed  between  husband  and  wife,  'fhe 
question  was  not  particularly  discussed,  and 
no  authorities  were  cited  in  support  of  the 
proposition.  We  understand  it  to  be  now 
insisted  that  the  rule  at  common  law  was 
different— tbat  la,  hustwi^  uO.  wife   could 
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not  be  co-consplretora — and  tbat  there 
Is  nothing  In  ovir  Btatnte  to  change  It  An 
examination  of  the  conunon-law  text-wrltera 
dlacloaea  that  prosecution  for  conspiracy  Is 
not  maintainable  against  the  husband  and 
wife  only  because  they  are  esteemed  as  one 
person  in  law  and  are  presumed  to  have  but 
one  wilL  Russell  on  Crimes,  toI.  1,  p.  89; 
Wharton  Cr.  Law,  toI.  2,  1392;  People  ▼. 
Miller,  82  CaL  107,  22  Pac.  934 ;  State  y.  Clark 
et  al.  (Del.)  33  Atl.  810.  However,  these 
same  commdn-law  authorities  assert  the  prin- 
ciple that  If  some  third  person.  In  connec- 
tion with  the  husband  and  wife,  join  the 
conspiracy,  the  rule  above  mentioned  does 
not  apply.  So  that.  In  this  case.  If  It  be 
conceded  that  the  common-law  rule  Is  In 
Togne  here,  then  the  fact  that  appellant  was 
a  member  of  the  conspiracy,  together  with 
bis  father  and  mother,  would  take  this  case 
out  of  the  common-law  rule.  We  would 
observe,  however,  with  reference  to  the  com- 
mon-law rule,  that,  so  far  as  we  are  advised, 
the  authorities  are  speaking  of  a  conspiracy 
pure  and  simple,  and  not  of  a  consimimated 
act,  in  which  the  conspiracy  might  be  merged 
In  the  substantive  offense.  But,  even  If 
It  be  conceded  that  at  common  law  the  hus- 
band and  wife  could  not  be  Joined  as  co-con- 
spirators In  the  consummated  act  of  murder 
committed  by  them  so  as  to  make  declara- 
tions of  one  of  the  spouses  pending  the  con- 
spiracy to  do  the  act  and  In  pursuance  there- 
of, made  in  the  absence  of  the  other,  admis- 
sible against  such  other,  we  believe  tbat  our 
statutes  In  this  state  contravene  the  common- 
law  rule  In  such  measure  as  to  render  it 
entirely  Inapplicable,  especially  when  viewed 
In  the  light  of  our  advanced  civilization, 
which  In  a  great  measure  has  emancipated 
the  wife  from  the  thraldom  under  which 
she  formerly  labored  under  the  English  sys- 
tem. Our  statute  with  reference  to  conspira- 
tors and  who  may  be  engaged  In  a  conspiracy 
makes  no  exception  in  favor  of  the  wife. 
Articles  953-960,  inc.  Pen.  Code  1895.  Viewing 
our  entire  body  of  laws,  each  Individual  per- 
son is  amenable  thereto,  except  as  provided 
by  statute.  So  we  have  article  36,  Pen.  Code 
1895,  providing  married  women  who  commit 
an  offense  by  the  command  or  persuasion 
of  her  hnsband  shall  not  In  any  case  be  pun- 
ished by  death,  but  may  be  Imprisoned  for 
life,  etc  This  is  an  exception  in  favor  of ' 
married  women.  But  no  such  question  is 
raised  in  this  case.  Again,  it  Is  provided 
that  all  persons  are  principals  who  are  guilty 
of  acting  together  In  the  commission  of  an 
offense.  The  wife  may  be  a  principal  or  an 
accomplice;  but  there  Is  an  exception  in  her 
favor,  or  in  favor  of  the  husband,  that  neither 
can  be  an  accessory  to  the  other.  So  we 
take  it  that  husband  and  wife  may  conspire 
together,  without  the  intervention  of  a  third 
person,  to  commit  a  murder,  and,  if  either 
is  being  tried  for  the  consummated  offense, 
the  doctrine  of  conspiracy,  so  far  as  the  rules 
of  evidence  are  concerned.  Is  applicable  un- 
der oni  system ;  that  U,  when  the  conspiracy 


has  been  onoe  established  between  them  to 
commit  murder,  acts  or  declarations  of  eltbor, 
though  made  in  the  absence  of  the  other, 
are  admissible  against  such  other,  if  done 
pending  the  conspiracy  and  in  furtherance 
thereof. 

Appellant  reserved  an  exception  to  the  ac- 
tion of  the  court  permitting  the  witness  J. 
E.  Sparks  to  testify  that  on  Saturday  evening, 
July  18,  1903,  while  moving  the  Smiths  out 
the  first  time,  in  the  presence  of  several 
others,  he  had  a  conversation  with  T.  E. 
Smith,  who  remarked  "that  It  looked  like  we 
were  in  a  big  hurry  today  moving  him.  He 
said  it  was  the  worst  thing  that  ever  happen- 
ed to  him.  He  said  before  be  would  go 
through  such  a  thing  again  he  would  get  bis  * 
Winchester  and  shoot  until  he  killed  some- 
body; said  he  had  three  boys  and  he  was 
going  to  teach  them  to  do  the  same  thing  if 
ever  anything  of  tbat  sort  came  up  witb 
them."  Grubbs  remarked:  "Xou  ought  not 
to  blame  the  oflScers."  To  which  Smith  re- 
plied: "By  (Gfod,  they  ought  not  to  put  them- 
selves up  as  targets  then."  Also,  in  the 
same  bill,  appellant  reserved  exception  to  the 
testimony  of  Pendleton,  who  testified  tbat 
during  the  time  of  the  execution  of  the  first 
writ,  or  a  day  before  that,  he  was  going  over 
the  field  to  get  the  tenants  to  attorn  to  him, 
and  found  Mrs.  Smith  at  home,  but  Mr.  Smith 
was  not  there;  that  he  had  a  conversation 
with  her,  in  which  he  told  her  "that  he  sup- 
posed she  knew  we  bad  bought  the  land  at  tlie 
sale,  and  asked  her  If  she  and  Mr.  Smith  had 
decided  what  to  do  about  it  She  replied  that 
she  did  not  know  what  Mr.  Smith  was  going 
to  do,  but  she  knew  what  she  was  going  to 
do.  I  asked  her  what  she  was  going  to  do. 
She  declined  to  say."  This  was  objected  to 
on  the  ground  that  It  was  hearsay  and  could 
not  affect  appellant,  he  not  being  present; 
that  is  antedated  any  conspiracy,  and  that  the 
remarks  were  not  made  In  furtherance  of  any 
conspiracy  then  existing.  Certain  other  tes- 
timony of  the  same  character  was  introduced. 
In  the  opinion  of  the  writer,  while  this  may 
not  have  been  admissible  under  the  doctrine 
of  conspiracy,  however,  as  was  held  in  Cox 
et  al.  V.  State,  8  Tex.  App.  254,  34  Am.  Rep. 
746,  although  this  testimony  was  not  admis- 
sible because  no  conspiracy  then  existed,  and, 
even  if  the  conspiracy  had  existed,  it  could 
hardly  be  said  that  these  remarks  were  made 
in  furtherance  of  the  conspiracy,  yet  under 
the  doctrine  of  principals  such  testimony  was 
admissible.  The  court  said  in  that  case: 
"To  our  minds  a  great  deal  of  the  trouble, 
confusion,  and  discussion  with  regard  to  con- 
spiracy, where  two  or  more  are  charged  with 
the  commission  of  crime,  might  and  can  be 
obviated  by  keeping  In  mind  these  statutory 
provisions.  If  the  parties  can  be  Identified  at 
the  time  and  place  as  joint  participants  in 
the  commission  of  the  crime,  why  the  neces- 
sity of  going  behind  that  fact  to  establish  a 
conspiracy  to  do  the  act  already  accom- 
plished, and  for  which  the  law  denounces  them 
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ns  principal  ofFenders  and  Uabl«  to  pnnisb- 
ment  as  such?  Why  want  a  better  predicate 
or  any  further  evidence,  even  of  a  conspiracy, 
If  their  presence  and  gnllty  participation  Is 
already  established?  To  us  It  seems  too 
plain  to  admit  of  argument  that,  when  two  or 
more  are  found  acting  together  with  an.un* 
lawful  Intent  in  the  commission  of  an  of- 
fense, the  common  design  and  acting  together 
makes  then  ipso  facto  conspirators,  endows 
them  as  a  body  with  the  attribute  of  individ- 
uality, merges  the  conspiracy  to  do  the  act 
In  the  act  Itself,  and  that  the  previous  acta 
and  declarations  of  each  or  any  such  princi- 
pal offenders  In  pursuance  of  the  agreed  plan, 
and  tending  to  throw  light  upon  it  or  the 
*  motive  or  intent  with  which  it  was  commit- 
ted, is  and  sbould  be  received  as  legal  and 
admissible  evidence  against  each  and  all. 
whether  indicted,  prosecuted,  and  tried  joint- 
ly or  s^arately."  Here  all  three  of  the  par- 
ties, T.  E.  Smith,  his  wife,  and  appellant, 
were  principals,  and  under  the  rule  laid 
down  above,  Ispo  facto,  conspirtltors.  They 
were  all  on  the  ground  at  the  time  the 
homicide  was  committed  and  participated 
therein,  and  the  motive  and  intent  of  each 
of  the  principals  was  competent  testimony. 
Besides  this,  the  court  In  its  charge  limited 
the  effect  of  this  testimony  as  to  conspira- 
tors by  instructing  the  jury,  in  effect,  that 
they  could  only  look  to  acts  and  declarations 
and  conduct  of  others  in  case  they  believed 
a  conspiracy  had  been  established,  and  then 
only  such  acts,  etc.,  as  were  in  furtherance 
of  the  common  design. 

There  is  certain  other  testimony  which  in- 
volves the  procuring  of  arms  and  ammunition 
by  T.  E.  Smith  after  he  had  moved  back  on 
the  premises,  and  after  be  had  been  joined 
there  by  bis  son,  appellant,  and  also  the 
testimony  regarding  the  barricade  of  the 
doors  and  windows  of  the  house  with  sacks 
of  wheat  These  acts,  in  our  opinion,  were 
subsequent  to  the  formation  of  the  con- 
spiracy, and  were  unquestionably  In  further- 
ance thereof,  and  were  admissible  against  ap- 
pellant, provided  be  became  a  party  to  the 
conspiracy  to  resist  the  officers  in  attempting 
to  execute  the  writ  of  possession.  This  sim- 
ply involves  the  question  whether  or  not 
there  was  enough  testimony  to  go  to  the  jury 
as  to  whether  Addison  Smith,  appellant,  en- 
tered into  the  conspiracy.  We  think  the 
testimony  is  abundant  to  the  effect  that  both 
T.  E.  Smith  and  bis  wife,  when  they  went 
back  on  the  premises,  had  determined  to 
bold  possession  thereof  against  any  attempt 
of  the  officers  to  regain  it  under  the  writ 
which  they  had  been  advised  was.  functus 
officio  and  could  not  be  again  e.xecuted.  True, 
there  is  testimony  tending  to  show  that  what 
they  did  was  with  reference  to  resisting  an 
anticipated  attack  on  the  part  of  Pendleton 
and  the  Brewsters.  Still  this  theory  did  not 
preclude  the  state  from  insisting  on  the  other 
theory,  provided  there  was  evidence  to  sup- 
port it  As  stated,  there  could  bono  question 
that  they  procured  advise  of  connsel  to  the 


effect  that  the  officers  could  not  re-execute  tbe 
writ  of  possession — that  it  was  functus  of- 
ficio. T.  E.  Smith  and  his  wife  knew  tbe 
officers,  and  undoubtedly  knew  Sparks  and 
Grubbs  when  they  came.  Tbey  saw  they 
were  prepared  to  remove  them,  havng  brone^bt 
wagons  for  that  purpose.  Smith  went  out  as 
he  testified,  for  the  purpose  of  parleying  and 
protesting  against  the  removal  Both  Gather- 
Ine  Smith  and  appellant  were  In  ylew  of  what 
was  transpiring  in  the  yard.  Not  only  ao. 
but  they  were  prq;>ared  to  resist  any  intrusion 
Into  the  house.  Appellant  was  lying  on  the 
bed  with  a  shotgun  by  his  side,  looking  at 
what  was  transpiring  In  the  yard.  Mrs. 
Smith  was  looking  through  the  screen  door 
at  them.  She  also  had  a  gun  conveniently 
near  on  the  table  She  knew  who  the  parties 
were  in  tbe  yard,  and  knew  that  it  was  not 
Pendleton  and  the  Brewsters.  If  appellant 
entertained  any  doubt  as  to  who  these  parties 
were,  be  should  have  Inquired  of  his  mother, 
as  a  prudent  law-abiding  man.  He  states 
himself  that  he  knew  they  were  officers,  and 
was  bound  by  the  tangible  facts  before  him 
to  take  notice  of  their  purpose.  It  is  true 
that  throughout  the  record  this  defendant  is 
remarkably  reticent  In  bis  testimony  be 
disavows  knowledge  of  the  most  obvious  facts 
transpiring  around  him.  But  there  are  some 
things  so  plain  as  to  challenge  denial  or 
contradiction.  Notwithstanding  bis  reticence, 
he  will  be  held  to  take  notice  of  those  physical 
facts  and  surroundings  which  declared  the 
purpose  of  his  father  and  mother  to  resist 
the  ejection  by  the  officers  at  all  hazards. 
There  is  enough  in  this  record  to  charge  him 
with  knowledge  of  the  pending  conspiracy 
and  its  purpose,  and  he  cannot  escape  respon- 
sibility by  simply  denying  that  he  did  not 
understand  or  know  the  intent  and  purpose 
of  his  codefendants.  So  that- all  testtmonr 
Indicating  acts  or  conduct  of  his  codefendant 
transpiring  after  the  formation  of  the  con- 
spiracy, and  in  furtherance  thereof,  was  ad- 
missible against  him.  The  court  prop^Iy 
guarded  all  of  this  testimony  in  the  charge; 
and,  of  course,  if  appellant's  theory  that  he 
was  not  a  party  to  a  conspiracy  was  cor- 
rect then,  nnder  tbe  charge  of  the  court. 
he  was  not  affected  by  any  such  testimony. 
The  charge  of  the  court  was  even  more 
'liberal  to  defendant  than  be  was  entitled  to, 
because  even  as  to  the  acta  of  co-conspirators 
the  jury  were  instructed  that  they  could  only 
be  considered  for  the  purpose  of  illustrating 
tbe  motive,  purpose,  and  Intent  of  the  par- 
ties forming  the  conspiracy,  whereas  the 
law  is  that  such  acts  of  the  eo-consplrators 
become  the  acts  of  appellant 

In  this  connection  appellant  contends  that 
the  court  should  have  instructed  tbe  jury 
with  reference  to  the  conspiracy  to  thwart 
any  attempt  on  tbe  part  of  Pendleton  and 
the  Brewsters  to  retake  possession.  There 
was  some  testimony  admitted  on  this  Hoe. 
but  there  was  no  attempt  on  their  part  to  n^ 
take  po88ession,Dip^d!f  VS^***  *•»•  pwties 
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knew  at  the  time  of  the  homicide  that  It  was 
not  FendJeton  or  the  Brewsters  that  went 
there  tor  the  purpose  of  securing  posses.<iIon, 
but  oflScers  of  the  law.  We  do  not  think 
the  court  was  required  to  charge  further 
on  this  subject  than  was  done. 

Some  objection  is  urged  to  the  admission 
of  conversations  detailed  by  Pendleton  and  the 
Brewsters  which  they  had  with  T.  B.  Smith 
on  or  about  July  6th,  in  which  they  mani- 
fested an  amicable  disposition.  We  think 
It  was  proper,  under  the  circumstances  of 
this  case,  to  bring  forward  in  testimony 
all  the  salient  facts  attending  the  service 
of  the  first  writ  of  possession  and  matters 
«Ten  which  antedated  that.  As  stated  by 
the  court  in  his  explanation,  there  was 
testimony  introduced  by  appellant  to  the 
effect  that  Smith  and  his  wife  were  having 
trouble  with  Pendleton  and  the  Brewsters, 
and  that  all  they  said  and  did  suggesting  vio- 
lence was  with  reference  to  an  antecedent  at- 
tempt to  get  possession  by  them.  The  court 
farther  states  that  he  believes  the  testimony 
of  these  conversations  and  amicable  talks 
was  admissible  In  rebuttal  of  this  character 
of  evidence.    In  this  we  concur. 

There  Is  a  long  bill  of  exceptions  (No.  14) 
with  reference  to  the  testimony  and  refusal 
to  permit  certain  testimony  of  the  witness 
A.  J.  Harris.  We  believe  that  the  court  In 
bis  explanation  properly  eliminated  all  the 
testimony  relating  to  the  designation  of  the 
homestead,  that  all  of  that  portion  of  the 
testimony  was  withdrawn  from  the  con- 
sideration of  the  Jury,  and  they  were  In- 
structed not  to  consider  the  same.  We  do 
not  believe  the  question  of  homestead, 
under  the  circumstances  of  this  case,  cuts 
any  figure.  So  far  as  this  testimony  Is 
concerned,  both  T.  B.  Smith  and  his  wife 
were  parties  to  the  Judgment,  and  whatever 
rights  they  may  have  formerly  had  with 
reference  to  any  homestead  were  adjudged 
in  the  decre&  They  were  estopped  to  deny 
the  same. 

Bill  No.  16  Is  also  quite  lengthy,  and  is 
reserved  to  what  appellant  was  not  permitted 
to  prove  by  witness  Harris.  We  are  not 
dear  aa  to  the  purpose  of  the  bill,  but  tak- 
ing the  explanation  of  the  court  In  connection 
therewith  it  ocean  to  ns  that  all  the  testi- 
mony that  was  really  admissible,  so  far  aa 
the  witness  Harris  was  concerned,  he  was 
permitted  to  testify  to.  Harris  testified,  ac- 
cording to  the  court's  explanation,  that  he 
advised  T.  B.  Smith,  after  he  had  moved 
bade  np<Hi  the  premises,  that  the  officers 
wonld  not  and  could  not  execute  that  writ 
(meaning  the  writ  of  possession)  the  second 
time  after  it  was  fully  executed.  The  same 
witness  also  testified  that  on  the  after^ 
noon  before  the  killing.  In  a  conversation 
with  said  Smith  over  the  phone,  Smith  being 
in  Temple  and  witness  in  Belton,  be  told 
witness  in  regard  to  the  sheriff  coming  ont 
to  put  them  out  of  possession — that  he  did 
not  think  the  sherMt  would  undertake  it. 


Whatever  benefit  appellant  was  entitled  to 
from  the  advicfe  of  Harris,  It  seems  the 
court  permitted  him  to  prove.  It  will  be 
seen,  however,  that  while  Harris  was  dis- 
posed to  advise  his  client  that  the  officers 
would  not  undertake  to  re-execute  said  writ, 
he  was  careful  not  to  advise  them  that  they 
could  resist  the  officers. 

Appellant  urgently  contends  that  no  con- 
spiracy was  shown  on  his  part  to  resist  the 
officers  If  they  attempted  to  take  possession, 
or  that  in  order  to  prevent  them  that  he  with 
his  codefendants  had  determined  to  slay  the 
officers,  and  that  the  state's  case  Is  not  made 
out  as  against  this  appellant  It  will  be 
noted  in  this  coimectiou  that  the«  court,  be- 
sides giving  the  charge  on  manslaughter, 
gave  a  charge  on  self-defense,  which  substan- 
tially told  the  Jury,  if  they  believed  Addison 
Smith  killed  deceased,  but  at  the  time  de- 
ceased was  making  an  attack  on  Mrs.  Cather- 
ine Smith,  which  caused  defendant  to  have 
a  reasonable  expectation  of  fear  of  death 
or  serious  bodily  Injury  to  the  said  Mrs. 
Catherine  Smith,  and  acting  under  such  rea- 
sonable expectation  or  fear  he  killed  deceased, 
they  should  acquit  him.  Now  this  charge 
was  given  in  favor  of  appellant,  regardless 
of  any  conspiracy.  It  was  tantamount  to 
telling  the  Jury  that,  although  they  might 
believe  a  conspiracy  had  been  formed  to  re- 
sist the  officers  In  taking  possession  of  said 
premises,  yet,  if  deceased  in  the  first  instance 
made  an  attack  on  Catherine  Smith  which 
caused  defendant  to  apprehend  death  or 
serious  bodily  injury  to  her,  be  would  have 
the  right  to  slay  him.  The  Jury  evidently 
did  not  believe  in  this  theory,  and  they  re- 
fused to  believe  it  notwithstanding  the  plau- 
sible account  given  of  the  homicide  by  appel- 
lant He  testified  on  this  line:  "I  was  ly- 
ing across  the  bed  with  my  head  near  the 
window,  and  could  see  out  where  they  were 
plainly.  After  Mr.  Saunders  got  In  his  bug- 
gy, and  I  saw  my  father  and  the  two  men 
standing  there  talking,  I  didn't  notice  them 
for  a  moment  or  two,  and  then  my  attention 
was  attracted  by  their  movements.  I  noticed 
that  they  had  moved  np  closer  to  the  house, 
and  my  father  seemed  to  be  trying  to  come 
to  the  house,  and  the  two  men  closed  upoa 
him,  and  he  folded  his  arms  and  moved  this 
way  and  that  way  towards  the  house,  and 
they  would  get  between  him  and  the  house. 
When  I  noticed  this,  I  think  I  raised  up  on 
my  elbow  so  as  to  see  better.  In  a  few  sec- 
onds they  got  up  pretty  close  to  the  steps  atid 
the  man  that  I  afterwards  learned  was  Mr. 
Grubbs  took  a  rapid  stride  up  the  steps  and 
on  the  gallery,  and  passed  out  of  my  sight 
towards  the  door.  After  he  passed  from  my 
sight  towards  the  door  my  attention  was 
called  to  my  mother.  She  was  two  or  three 
feet  Inside  and  directly  In  front  of  the  door, 
and  seemed  to  be  in  the  act  of  moving  to  the 
door.  About  the  time  I  saw  her  Orubbs 
came  tbroagh  the  door,  meeting  her,  and  she 
threw  up  both  handa  In  front  of  her  and  said: 
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1>on't  yon  toacb  me.  Don't  yon  pnt  your 
hands  on  me.'  And  sbe  stet^ed  back  towards 
tbe  table  at  tbe  front  of  tbe  bed.  In  an  In- 
stant after  she  stepped  back,  tbey  (botb  of 
them)  stooped  over  tbe  table,  and  In  an  In- 
stant tbey  raised  up  and  I  saw  tbe  Winches- 
ter rifle  between  them.  Mother  bad  the  gtm 
by  tbe  stock  with  her  right  hand  and  by  tbe 
barrel  with  her  left,  and  Grnbbs  seemed  to 
have  her  by  one  arm,  and  to  have  his  band  on 
the  gun  over  her  other  band.  They  both 
stooped  over  tbe  table  to  get  tbe  gun,  and  when 
tbey  came  np  tbe  {run  was  raised  between  them, 
and  he  immediately  commenced  trying  to 
wrench  the  gnn  from  her  and  force  her  back 
towards  tbe  partition  door.  I  whirled  off  the 
bed,  and  abont  tbe  time  I  got  my  feet  on  the 
floor  I  beard  a  report  and  saw  a  flash  be- 
tween them,  near  tbe  partition  door ;  and  my 
mother  gave  a  sort  of  smothered  scream. 
I  picked  up  tbe  shotgun  off  tbe  bed  and  flr- 
ed  at  him  at  once,  and  he  fell  to  tbe  southwest, 
a  little  to  bis  left  I  think  the  Winchester 
rifle  fell  to  tbe  floor  with  him.  It  was  ly- 
ing near  him  went  I  saw  it  next  I  am  not 
positive  what  became  of  my  mother  when  be 
fell.  She  came  to  me  shortly  after.  As  soon 
as  I  flred  I  turned  and  looked  out  of  the  win- 
dow to  where  my  father  and  tbe  other  man 
was  and  saw  them  scuffling  over  a  pistol. 
Tbey  were  Jnst  east  of  tbe  gallery  and  a  few 
feet  south  of  the  steps,  and  my  father  had  tbe 
pistol  by  tbe  barrel  and  this  man  had  it  by 
tbe  handle.  I  cocked  the  other  barrel  of 
tbe  gun  and  covered  this  man  through  the 
window,  and  about  tbe  time  I  did  this  tbey 
quit  struggling  over  tbe  pistol  and  stood 
there  holding  the  pistol  between  them,  and 
my  mother  came  to  where  I  was  by  tbe  bed. 
I  gave  her  the  double-barreled  gnn,  and  I 
picked  np  the  Winchester  shotgun  and  we 
went  out  on  the  gallery,  and  my  mother  told 
this  man  to  turn  my  father  loose.  They  walk- 
ed together,  botb  holding  to  the  pistol,  out 
near  tbe  gate,  and  then  my  father  turned  tbe 
pistol  loose  and  tbe  man  put  it  in  his  scab- 
bard." 

In  order  to  understand  this  testimony, 
there  are  certain  other  facts  necessary  to  be 
taken  into  consideration.  Deceased  did  not 
draw  bis  pistol.  It  was  found  on  bis  left  side 
ill  tbe  waistband  of  bis  pants,  under  bis  vest 
after  be  was  killed.  The  gun  that  was  flred 
was  the  Winchester  rifle  that  Mrs.  Smith 
and  deceased  were  struggling  over.  -It  was 
also  proven  by  one  or  two  witnesses  that 
Mrs.  Smith  exclaimed,  shortly  after  tbe 
shooting,  either  before  or  at  tbe  time  sbe 
came  out  on  the  gallery :  "Didn't  I  tell  you 
I  would  fight  for  my  home?"  It  was  also 
shown  that,  with  her  gun  in  hand,  she 
made  Sheriff  Sparks  leave  tbe  premises. 
Now  appellant  cannot  claim  ignorance  of 
what  transpired  in  his  Immediate  presence 
at  the  time  and  Just  before  tbe  homicide. 
For  aught  that  appears,  the  officer  did  not 
have  time  to  make  any  declaration  of  his 
intention  before  Mrs.  Smith  exclaimed: 
"Don't  you  touch  me.    Don't  you  put  your 


bands  on  m&"  And  if  we  read  this  testi- 
mony correctly,  sbe  went  to  tbe  table  for  tbe 
gun.  This  witness  says  sbe  stepped  back  to- 
wards the  table  at  tbe  front  of  tbe  bed,  and 
in  an  instant  after,  both  of  them  stooped 
over  the  table.  However,  when  tbey  raised 
np,  be  says  that  his  mother  bad  tbe  gnn  by 
tbe  stock  with  her  right  band  and  by  tbe  bar- 
rel with  her  left  and  Grubbs  seemed  to  have 
her  by  one  arm,  and^to  have  his  hand  on  the 
gun  over  her  other  hand.  Now,  if  appellant 
saw  all  this,  be  evidently  saw  that  Ombbs 
was  attempting  to  take  the  gun  away  from 
her  to  prevent  her  shooting  him.  He  knew 
he  was  an  officer,  bad  been  watching  him 
throngh  tbe  window,  and  be  Is  held  to  know 
bis  purpose  in  coming  there,  as  be  unques- 
tionably knew  enough  to  char^  him  with 
notice  of  such  purpose.  As  he  relates,  when 
he  witnessed  this  struggle  of  Grubbs  to  get 
the  gun  away  from  Mrs.  Smith  and  be  beard 
a  shot  fire,  he  immediately  shot  Grnbbs.  Not 
only  this,  bnt  without  waiting  to  see  wbetb- 
er  or  not  his  mother  was  shot  he  immediate- 
ly turns  and  covers  the  other  officer,  who  was 
in  the  yard  struggling  with  his  father,  with 
bis  shotgun.  He  Joins  bis  mother  in  going  on 
the  gallery,  making  tbe  officer  desist  and  mak- 
ing him  leave  tbe  premises,  and  hears  her 
declare:  "Didn't  I  tell  you  I  would  fight  for 
my  home."  We  think  that  the  Jury,  viewing 
these  facts,  in  connection  with  tbe  undisputed 
physical  facts  and  other  facts  connected  wltli 
the  case,  were  fully  warranted  In  disbelieviiis 
the  defensive  theory  of  appellant  that  be 
slew  deceased  to  prevent  deceased  firom  kill- 
ing his  mother,  and  in  giving  credence  to  the 
theory  of  tbe  state,  to  tbe  effect  that  the 
homicide  was  committed  in  order  to  prevent 
tbe  officers  ejecting  appellant's  father  and 
mother  from  the  premises  under  tbe  writ  of 
possession.  Indeed,  tbe  law  is,  If  appellant 
which  the  facts  here  presented  tend  to  show, 
engaged  In  a  conspiracy  with  his  father  and 
mother  to  prevent  the  officers  taking  poases- 
slon  of  tbe  premises  under  tbe  writ  of  pos- 
session, and.  If  necessary,  to  slay  tbem  in 
order  to  prevent  tbem  from  execntlns  tbe 
writ  then  be  could  neither  set  np  self-defense 
In  favor  of  bis  mother  or  himself,  profvided 
the  officers  did  not  use  unnecessary  or  exces- 
sive force.  And  we  fall  to  see  in  this  record 
any  such  excessive  or  nnnecessary  force  with 
tbe  resistance  offered.  Tbey  did  what  an  of- 
ficer would  be  expected  to  do  In  attempting  to 
prevent  T.  E.  Smith  from  getting  Into  tbe 
house,  and  in  getting  Into  tbe  house  them- 
selves: If  Smith,  when  approached  by  tbe 
sheriff  near  the  gate  and  possession  donand- 
ed  of  him,  bad  consented  thereto.  In  other 
words.  If  be  was  not  opposing  tbe  execution  of 
tbe  writ  of  possession,  we  would  expect  from 
him  an  entirely  different  course  of  conduct. 
When  he  saw  his  protestation  to  the  oflScer 
was  of  no  avail,  but  that  tbey  Intended  to  take 
possession  when  tbey  advanced  towards  tbe 
bouse  for  that  purpose,  we  would  expect  him 
to  go  wltb  the  officer  in  a  peaceful  manner.  If 
necessary,  open  the  door  <for  Iilm.  lOertalaly 
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we  would  expect  blm  to  request  the  Inmates 
of  the  bouse  to  permit  the  officers  to  enter,  In- 
stead of  that  his  entire  demeanor  was  one  of 
opposition.  According  to  the  testimony  of  the 
officers,  his  endeavor  was  to  get  In  ahead  of 
them,  evidently  to  enter  the  house  first  On 
the  way  to  the  house,  and  Just  about  the  time 
the  officer  entered  the  door,  T.  B.  Smith, 
appellant's  father,  uttered  the  expression: 
"Look  out,  boy!"  which,  although  appellant 
states  he  did  not  hear,  in  the  light  of  events 
which  transpired  about  that  time,  must  ap- 
pear to  be  very  significant,  and  suggests  an 
understanding  between  the  inmates  of  the 
bouse  and  T.  E.  Smith,  appellant's  father. 
Indeed,  it  occurs  to  us,  from  all  that  was  said 
and  done  by  the  parties.  Smith,  his  wife,  and 
appellant,  after  the  officers  entered  the  yard, 
and  after  T.  B.  Smith  presented  himself  to  the 
officers  and  protested  against  their  taking 
possession,  was  done  with  concerted  design. 
T.  E.  Smith  not  only  protested,  but  opposed 
the  officers  taking  possession  under  the  writ 
He  threw  himself  In  their  way  to  prevent 
them  entering  the  bousa  One  of  the  officers 
bad  to  draw  his  pistol  in  order  to  endeavor 
to  overcome  his  resistance.  He  grabbed  the 
pistol,  and  persisted  in  his  opposition.  As 
soon  as  the  other  officer  (deceased)  entered 
the  house,  he  was  shot  down  by  the  par- 
ties who  are  charged  with  notice  of  the  pur- 
pose of  the  officers  in  coming  to  the  premises, 
and  who  were  looking  on  and  saw  what  trans- 
pired In  the  yard.  In  our  opinion  the  Jury 
were  amply  Justified  In  believing  that  the  par- 
ties, appellant  his  father,  and  mother,  had 
conspired  together  to  resist  the  execution  of 
the  writ  and  taking  possession  of  the  premises 
thereunder,  and.  If  necessary,  to  slay  the  offi- 
cers in  order  to  prevent  them  from  taking  pos- 
session. The  evidence  was  ample  to  Induce 
tbls  belief,  and  the  Jury  were  Justified  In 
adopting  It  We  have  examined  this  record 
carefully,  and  we  do  not  believe  it  contains 
any  errors  of  a  reversible  character. 
The  Judgment  is  affirmed. 

DAVIDSON,  P.  J.,  dissents. 

BROOKS,  J.  I  concur  in  the  affirmance. 
However  I  do  not  agree  with  some  of  the 
views  expressed  by  the  writer  of  the  opinion, 
wherein  an  attempt  is  made  to  draw  a  dis- 
tinction between  the  law  of  principals  and 
the  law  of  conspirators.  My  views  on  this 
question  were  thoroughly  dlcussed  in  Cather- 
ine Smith  V.  State,  81  8.  W.  936,  10  Tex.  Ct 
B.  884.    I  Indorse  the  decisions  therein  cited. 

On  Rehearing. 

HEXDBfRSON,  J.  The  Judgment  was  af- 
firmed at  the  Austin  term,  and  now  comes 
before  us  on  motion  for  rehearing.  In  the 
original  opinion  we  discussed  at  length  the 
doctrine  of  conspiracy,  involving  the  charge 
of  the  court  and  the  admission  of  testimony, 
and  It  is  not  deemed  necessary  to  again  review 
that  qneetion.    However,  appellant  has  seen 


fit  to  criticise  the  court's  citation  and  dis- 
cussion of  the  case  of  Cox  et  aL  v.  State, 
8  Tex.  App.  254,  34  Am.  Rep.  746.  In  the 
original  opinion  we  copied  an  excerpt  from 
that  opinion.  In  which  the  court  stated.  In 
effect  that  much  difficulty  would  be  avoided 
by  keeping  in  mind  the  statutory  provisions 
with  reference  to  principals.  The  court 
there  stated  that,  when  the  proof  shows  two 
persons  were  acting  together  with  an  unlaw- 
ful Intent  In  the  commission  of  an  offense,  the 
common  design  and  acting  together  makes 
them  Ipso  facto  conspirators,  and  that  the 
previous  acts  and  declarations  of  each  or  any 
such  principal  offender,  in  pursuance  of  the 
agreed  plan  and  tending  to  throw  light  upon 
It  or  the  motive  or  Intent  with  which  It  was 
committed,  Is  and  should  be  received  as  legal 
and  admissible  evidence  against  each  and  all, 
whether  Indicted,  prosecuted,  and  tried  Joint- 
ly or  separately.  In  commenting  on  what 
was  stated,  appellant  in  his  motion  Intimates 
that  the  court  did  not  act  on  this  principle 
at  all,  but  excluded  the  declarations  of  Mead- 
or,  testified  to  by  witness  Kilgore.  We  un- 
derstand the  court  did  exclude  a  part  of 
KUgore's  testimony;  that  is,  tliat  portion 
which  related  to  a  conversation  which  took 
place  prior  to  the  killing  of  Geo.  Brazzell 
on  the  way  to  the  house  of  Hardin.  Kilgore 
testified  to  another  conversation  between  him- 
self and  Meador  after  they  left  Hardin's 
house.  We  must  confess  it  is  difficult  to 
make  a  distinction  between  the  testimony 
of  this  witness  as  to  what  was  said  be- 
fore arriving  at  Hardin's  house  and  what 
was  said  after  leaving  there.  However, 
the  court  drew  a  distinction,  using  the  fol- 
lowing language:  "But  it  is  said  that  the 
declarations  of  Meador  simply  showed  a 
willingness  or  intention  on  bis  part  to  do 
certain  things,  without  showing  that  any  one 
else  bad  agreed  to  act  with  him  at  that 
time.  This  objection  is  only  applicable  to 
the  expressions  used  by  Meador  In  the  first 
conversation  with  Kilgore,  on  the  way  from 
Cox's  to  Hardin's.  Upon  mature  reflection 
we  are  of  opinion  that  this  testimony  was  not 
admissible  under  any  rule  of  evidence,  but 
was  directiy  In  conflict  with  all  the  known 
and  recognized  rules.  The  general  rule  is 
that  'the  evidence  of  what  was  said  and  done 
by  the  other  conspirators  must  be  limited  to 
their  acts  and  declarations  made  and  done 
while '  the  conspiracy  was  pending,  and  in 
furtherance  of  the  design;  what  was  said  by 
them  before  or  afterwards  not  being  within 
the  principles  of  admissibility.'  "  The  court 
further  says:  "With  regard  to  the  two  other 
objections  to  the  testimony  of  Kilgore  as  to 
his  conversation  with  Meador,  which  we  have 
pointed  out  above,  we  deem  it  only  neces- 
sary to  say  that,  as  larged,  the  objections  are 
not  tenable.  'If  two  or  more  combine  to  do 
an  unlawful  thing,  and  the  act  of  one,  pro- 
ceeding according  to  the  common  plan,  termi- 
nates in  a  criminal  result  though  not  the 
particular  result  intended,  all  are  Uablei* " 
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Now,  we  understand  from  the  opinion  in 
said  case  that,  In  proving  a  conspiracy  to 
conunit  a  crime,  proof  that  two  parties  acted 
as  principals  in  the  commission  of  said  crime 
furnishes  proof  of  the  common  intent  to  do 
that  crime.  If  there  is  testimony  tending  to 
show  that  a  conspiracy  must  have  been 
formed  some  time  before,  in  pursuance  of 
which  the  crime  was  committed,  the  acts  or 
declarations  of  either  of  said  parties,  in 
fnrtberance  of  the  common  design,  thongh 
made  In  the  absence  of  the  other,  would  be 
evidence  against  both.  We  think  there  is 
logical  reasoning  in  the  rule,  if  one  party 
commits  a  crime,  and  this  Is  shown  to  have 
been  upon  motive,  and  another  party  Is 
shown  to  have  assisted  and  co-operated  with 
him  in  its  actual  perpetration,  but  no  mo- 
tive is  shown  as  to  the  latter,  the  motive  of 
his  co-prlnclpal  will  be  attributed  to  him. 
In  this  case,  as  stated  In  the  original  opinion, 
the  court  submitted  the  issue  of  conspiracy 
to  the  Jury,  and  instructed  them,  if  this  con- 
spiracy was  not  shown,  that  they  would  not 
regard  the  acts  and  declarations  of  other 
alleged  conspirators  Introduced  In  evidence, 
in  the  absMice  of  appellant  And  the  court 
farther  in  this  charge  It  appears  to  us  elimi- 
nated all  of  the  barm  that  could  come  from 
the  Introduction  of  such  testimony,  in  the 
absence  of  any  conspiracy  shown,  to  the  mo- 
tive and  Intent  which  may  have  actuated 
the  party  making  the  declaration.  Further- 
more, it  may  be  stated.  In  the  opinion  of  the 
writer,  that  recent  authorities  have  gone  to 
a  greater  extent  In  admitting  this  character 
of  testimony  than  the  Cox  Case  and  others 
cited  by  appellant  See  Stevens  v.  State,  42 
Tex.  Cr.  R.  154,  39  S.  W.  545;  Hudson  v. 
State,  43  Tex.  Or.  R.  420,  66  S.  W.  668; 
Smith  V.  State,  21  Tex.  App.  102,  17  S.  W. 
560:  Harris  v.  State,  81  Tex.  Cr.  R.  411,  20 
S.  W.  916.  In  said  cases  It  was  held  that 
on  a  trial  for  murder,  where  a  conspiracy 
Is  shown,  the  acts  and  declarations  of  co- 
conspirators are  admissible  to  prove  the 
common  design,  purpose,  and  Intent  of  all 
the  conspirators,  whether  such  acts  and  dec- 
larations were  made  before  or  after  the 
formation  of  the  conspiracy,  or  whether  the 
same  were  made  before  the  defendant  on 
trial  entered  into  the  conspiracy.  Where  a 
party  knowingly  enters  into  a  conspiracy  af- 
ter its  formation,  be  is  held  to  have  adopted 
all  the  previous  acts,  declarations,  and  de- 
signs of  the  conspirators  previously  made, 
which  tend  to  Illustrate  the  common  design, 
purpose,  and  Intent  with  which  they  all 
acted.  While  the  writer  believes  these  cases 
go  too  far,  yet  they  have  not  been  overruled, 
and  clearly  the  greater  portion  of  the  testi- 
mony objected  to  by  appellant  is  admissible 
under  said  decisions,  and  that  which  may 
not  be  admissible  was  so  limited  by  the  court 
as  to  destroy  any  harm  that  might  otherwise 
have  resulted  to  appellant 

Appellant  objected  to  the  following  charge, 
and  insists  on  a  reversal  on  that  account: 


If  you  believe  defendant  entered  into  a  con- 
spiracy with  T.  E.  Smith  and  Catherine 
Smith,  or  either  of  them,  etc^  then  you  will 
consider  the  acts  and  declarations  of  T.  E<. 
Smith,  but  can  consider  them  only  for  the 
purpose  of  Illustrating  the  motive,  purpose, 
and  intent  of  the  parties  forming  the  con- 
spiracy. If  you  conclude  from  the  other  evi- 
dence in  the  case  that  such  a  conspiracy  was, 
in  fact,  formed.  Xou  are  further  charged 
that,  unless  you  find  beyond  a  reasonable 
doubt  that  the  conspiracy  was  formed  and 
that  Addison  Smith,  defendant,  was  a  party 
thereto,  then  you  will  exclude  from  your  con- 
sideration all  the  acts  and  declarations,  if 
any,  of  T.  B.  Smith  and  Mrs.  Catherine  M. 
Smith  from  your  consideration  In  this  case. 
Appellant  insists  that  this  charge  is  erro- 
neous, in  that  it  told  the  Jury,  if  appellant 
entered  into  an  agreement  or  conspiracy  wiih 
either  T.  E.  Smith  or  Mrs.  Catherine  Smith 
to  kill  the  officers,  in  resistance  of  the  writ  ot 
possession,  then  they  could  consider  the  acts 
and  declarations  of  T.  E.  Smith  against 
appellant;  that  Is,  if  appellant  formed  a  con- 
spiracy alone  with  Mrs.  Catherine  Smith,  they 
could  consider  the  acts  and  declarations  of 
T.  B.  Smith  against  appellant,  with  whom  he 
had  not  formed  a  conspiracy.  Of  course,  this 
charge  is  subject  to  the  criticism  aimed  at 
it  by  appellant,  still  we  are  unable  to  see  how 
it  could  have  injuriously  affected  blm,  for  the 
conclusion  Is  irresistible,  if  he  entered  into 
a  conspiracy  with  one  of  them,  he  entered  in- 
to a  conspiracy  with  both.  In  this  connection 
we  call  attention  to  the  charge  asked  by  ap- 
pellant on  this  subject  and  given  by  the  court 
as  follows:  "Tou  are  charged  that  mere 
knowledge  of  the  existence  of  a  conspiracy, 
on  the  part  of  defendant  does  not  make 
him  a  party  to  such  conspiracy,  but  the 
evidence  most  show  beyond  a  reasonable 
doubt  that  the  defendant  not  only  knew 
of  the  conspiracy,  but  participated  in  snch 
conspiracy,  and.  If  you  do  not  so  find  from  the 
evidence,  you  will  not  consider  the  evidence 
of  acts  and  declarations  of  T.  B.  Smith  and 
Mrs.  Catherine  Smith,  but  disregard  the  sane 
in  your  consideration  of  the  case."  Ijooking 
to  the  testimony  and  to  the  charge  of  the 
court  In  connection  with  the  requested  charge, 
we  cannot  see  how  the  Jury  could  have  been 
misled  to  the  prejudice  of  appellant  on  this 
subject  of  conspiracy. 

Again,  in  his  motion  for  rehearing,  appel- 
lant calls  our  attention  to  the  following 
charge:  "If  yon  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
either  alone  or  acting  with  others,  with  a 
deadly  weapon  or  instrument  reasonably  cal- 
culated and  likely  to  produce  death  by  tbe 
mode  and  manner  of  its  nse,  in  a  sudden  trans- 
port of  passion,  aroused  without  an  adequate 
cause,  and  with  intent  to  kill,  did  shoot  wltb 
a  gun  and  thereby  kill  3.  B.  Orubbe,  as  char- 
ged in  tbe  indictment  you  will  And  him  gailty 
of  murder  in  the  second  degree,  and  assess  his 
punishment  at  confinem^^o  ttia  Denlteo- 
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tlary  for  any  period  not  less  than  five  years." 
It  Is  insisted  that  this  charge  does  not  even 
tell  the  jury  that  the  act  must  have  been  un- 
lawfnl,  and  omitted  to  tell  them  that  it  must 
hare  been  done  with  Implied  malice ;  that  is, 
it  simply  instructs  the  Jury,  if  appellant  in 
a  sudden  transport  of  passion,  aroused  with-  I 
out  an  adequate  cause,  with  Intent  to  kill,  did  | 
shoot  and  kill  deceased,  he  would  be  guilty  | 
of  murder  in  the  second  degree.  It  is  urged 
that  this  definition  Is  entirely  consistent  with 
a  lawfnl  killing  in  self-defense.  In  this  re- 
gard we  are  cited  to  a  number  of  author- 
ities, which  are  invoked  to  sustain  appellant's 
contention.  In  Harrison's  Case  (Tex.  Cr. 
App.)  83  S.  W.  703,  there  was  no  charge  on 
manslaughter  and  adequate  cause  was  no- 
where defined.  In  Ray's  Case  (Tex.  Cr.  App.) 
81  S.  W.  737,  there  was  no  charge  on  man- 
slaughter and  adequate  cause  was  not  de- 
fined, and  the  court  found  other  vices  In  the 
charge.  In  Spivey's  Case  (Tex.  Cr.  App.)  77 
S.  W.  444,  the  conviction  was  for  murder  In 
the  first  degree,  and  the  eourt  held  that  the 
charge  was  so  framed  as  that  the  jury  might 
believe,  if  he  did  not  act  under  sudden  pas- 
sion, they  could  not  convict  him  of  mur- 
der In  the  second  degree,  but  were  bound 
to  find  blm  guilty  of  murder  In  the  first 
degree.  It  was  further  held  that  the  rea- 
sonable doubt  was  shifted  and  also  that 
no  charge  was  given  on  manslaughter,  from 
which  the  jury  might  find  the  definition  of 
adequate  cause.  In  Pollard's  Case  (Tex.  Cr. 
App.)  7S  S.  W.  953,  there  was  no  charge 
on  manslaughter  and  no  definition  of  ade- 
quate cause,  and  it  was  held  in  a  prosecution 
for  murder,  where  the  court  charged  the  jury 
that  defendant  would  be  guilty  of  murder  in 
the  second  degree  if  he  shot  deceased  in  a 
STidden  transport  of  passion,  aroused  without 
adequate  cause,  in  such  case  it  was  error  not 
to  ^ve  a  charge  on  manslaughter,  defining 
adequate  caus&  It  Is  not  necessary  to  review 
the  other  cases  cited.  So  far  as  we  have  been 
able  to  discover,  none  of  them  are  any  more 
in  point  than  those  reviewed.  Here  there 
was  a  charge  on  manslaughter,  and  adequate 
cause  defined,  and  Immediately  following  the 
charge  complained  of  the  court  gave  this 
charge:  "If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
with  a  deadly  weapon,  in  a  sudden  transport 
of  passion,  aroused  by  an  adequate  cause,  as 
the  same  has  hereinbefore  been  defined,  did 
unlawfully  shoot  with  a  gun,  and  thereby  kill 
J.  B.  Grubbs,  deceased,  as  charged  in  the 
indictment,  then  you  will  find  defendant 
guilty  of  manslaughter,  and  assess  his  punish- 
ment at  confinement  In  the  penitentiary  for 
any  term  of  years  not  less  than  two  nor  more 
than  five.  Now,  it  occurs  to  us  that  while  it 
may  be  conceded  that  the  charge  in  question 
should  have  been  more  full  and  explicit  that 
the  Jury,  in  considering  the  definitions  given 
of  murder  on  Implied  malice  and  manslaugh- 
ter, oould  not  have  been  misled. 

In   this   connection   it   may    be   observed 


that  the  court  not  only  gave  a  charge  on  self- 
defense,  which  authorized  the  Jury  to  acquit 
if  they  believed  the  officer  first  assaulted  ap- 
pellant's mother,  and  from  his  (appellant's) 
standpoint  put  her  in  danger  of  life  or  serious 
bodily  barm,  he  was  authorized  to  slay  de- 
ceased, regardless  of  any  conspiracy.  Fur- 
thermore, appellant's  requested  instruction 
was  given,  to  wit:  "Tou  are  charged  that 
even  though  you  may  find  from  the  evidence 
that  there  had  been  a  conspiracy  between  the 
defendants  and  others  to  resist  the  officers, 
and  you  further  find  from  the  evidence  that 
the  killing  was  not  done  in  furtherance  of 
such  conspiracy,  but  was  done  by  defendant 
in  the  necessary  defense  of  his  mother,  under 
the  law  as  given  you  in  charge,  then  you  will 
acquit  the  defendant"  With  all  these  char- 
ges before  the  jury  they  found  appellant  guil- 
ty of  murder  in  the  second  degree.  Murder 
in  the  second  degree  bad  been  defined  by  the 
court  and  a  full  definition  given  of  implied 
malice.  It  is  said,  however,  that  the  jury  were 
not  even  told  that  the  killing  must  be  unlawful. 
They  were  told  that  "if  the  killing  was  upon 
passion  aroused  without  adequate  cause,"  etc. 
If  the  killing  was  upon  passion,  and  this  pas- 
sion was  not  even  aroused  by  adequate  cause, 
which  was  defined  by  the  court  in  the  charge 
on  manslaughter,  it  was  necessarily  unlaw- 
ful, and  the  jury  could  not  have  confused  this 
charge  with  either  the  charge  on  manslaughter 
or  self-defense  to  the  detriment  of  appellant 
The  testimony  amply  authorized  them  to  find 
appellant  guilty  of  murder  in  the  second  de- 
gree. 

As  to  the  charge  on  reasonable  doubt,  that 
was  sufficiently  presented  by  the  court  A 
charge  was  also  given  the  Jury  applying 
the  reasonable  doubt  as  between  the  degree 
of  murder  and  manslaughter.  This  was  suffl- 
dent  It  is  not  necessary  to  discuss  other 
matters  suggested  and  ably  argued  in  appel- 
lant's brief,  as  th^  were  reviewed  In  the 
original  opinion. 

Motion  for  rehearing  is  accordingly  over- 
ruled. 

DAVIDSON,  P.  J.,  absent 


WALLACB  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  18, 

Rape— CoBBOBoaATiON. 

In  prosecution  for  rape  on  one  under  the 
a^  of  consent,  prosecutrix  need  not  be  cor- 
roborated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Rape,  I  83.] 

Appeal  from  District  Court,  Panola  Coun- 
ty ;  Rlchd..  B.  Levy,  Judge. 

Isaiah  Wallace  appeals  from  a  conviction. 
Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Thip  conviction  was  for 
rape  upon  a  girl  under  15  years  of  age ;  the 
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pnnlBhment  of  appellant  being  fixed  at  15 
years'  conflnement  In  the  penitentiary.  We 
find  no  bin  of  exceptions  In  this  record,  nor 
Is  there  any  criticism  of  the  charge  of  the 
court  The  only  question  for  revislfHi  re- 
lates to  the  sufficiency  of  the  evidence.  The 
evidence  is  quite  conflicting  as  to  the  age  of 
the  child,  but  the  testimony  on  the  part  of 
the  state  amply  suiqirarts  the  conviction.  Ap- 
pellant also  Insists  that  there  Is  no  evidence 
corroborating  prosecutrix.  Under  the  law 
this  is  not  necessary,  however  much  It  may 
be  desired  that  her  testimony  should  be  cor- 
roborated wherever  the  state  can  do  so. 

The  evidence  Is  sufficient,  and  the  Jud^ 
ment  is  affirmed. 


ROBERTS  V.  STATE. 

(Court  of  Criminal  Apneals  of  Texas.    Oct.  18, 
19(fe.) 

Obiicirai,  Law  —  Afpeai.  —  Transcbipt  — 
beqt7isitz8. 
Wiiere  a  transcript  on  a  criminal  appeal 
contained  no  notice  of  appeal,  recotmissauce,  or 
statement  that  defendant  was  in  jail,  as  re- 
quired by  Code  Cr.  Proc.  1905,  art  886.  the 
appeal  will  be  dismissed. 

Appeal  from  Bed  Blver  County  Court; 
J.  R.  Kennedy,  Judge. 

J.  W.  Roberts  was  convicted  of  a  misde- 
meanor, and  he  appeals.    Dismissed. 

Chambers  &  Trice,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  misdemeanor  case. 
The  Assistant  Attorney  General  has  filed  a 
motion  calling  the  attention  of  the  court  to 
the  fact  that  the  transcript  does  not  contain 
any  notice  of  appeal;  nor  does  it  contain  a 
recognizance  or  statement  that  defendant  is 
In  Jail,  as  required  by  article  886,  Code  Cr. 
Proc.  1805.  Appellant's  counsel  also  files 
a  motion  suggesting  the  same  facts,  stating 
that  appellant  did  not  appeal  said  cause,  but 
accepted  the  verdict.  We  apprehend  from 
the  condition  of  the  record  that  the  tran- 
script was  sent  to  this  court  through  Inad- 
vertence of  the  clerk  of  the  lower  cotut 

The  case  is  accordingly  dismissed,  and  It 
Is  further  ordered  that  appellant  be  taxed 
with  no  costs  in  this  court 


COLEMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1905.) 

1.  CanaNAi.  Law— Bvidihob— Deouibations 
BT  Defendant. 

In  a  prosecution  for  burglary,  declarations 
of  defendant  indicative  of  his  presence  at  the 
time  and  place  of  the  borslary  and  of  his  con- 
nection with  one  H.,  who  was  shown  to  have 
committed  the  breaking,  were  admissible  in 
evidence. 

[Ed.   Note. — ^Por  cases  in  point  see  voL  14, 
Cent  Dig.  CMmiual  Law,  H  Oil,  912.] 

2.  Same— Fbincipals— Instbttctions. 

Defendant  was  charged  with  burglarising 
a  private  residence  in  company  with  U.    The 


house  was  broken  into  through  a  window,  and 

H.  was  seen  therein.  A  witness  testified  that 
some  one  was  in  the  house  beside  H.,  whom  he 
did  not  see,  but  heard  H.  talking  to  him.  De- 
fendant admitted  that  he  was  at  the  house  lost 
on  the  outside,  and  looked  in  at  the  window. 
Held,  that  such  evidence  justified  an  instruction 
on  the  law  of  principals. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  M  18ia  1820.] 

Appeal  from  District  Court  Robertson 
County;  X  C.  Scott  Judge. 

Frank  Coleman  was  convicted  of  burglary 
of  a  private  residence,  and  he  appeals.  Af- 
firmed. 

Howard  Martin,  Asst  Atty.  Gen,  fw  the 
State. 

DAVIDSON,  P.  J.  From  a  conviction  for 
burglary  of  a  private  residence  this  appeal  is 
prosecuted.  The  theory  of  the  state  Is  that 
Hogan  and  appellant  acting  together,  burglar- 
ized the  bouse  by  breaking  into  It  In  the 
nighttime.  Hogan  was  seen  in  the  bouse. 
The  evidence  shows  that  some  one  was  in  the 
house  with  Hogan,  or  at  least  that  more  than 
one  party  ran  out  of  the  house  wben  Hogan 
was  detected.  Hogan  was  beard  talking  to 
some  one  while  in  the  house.  The  facts  tend 
to  show  that  appellant  was  at  the  house, 
either  in  it  or  just  on  the  outside.  The  state- 
ments of  appellant  show,  with  some  degree 
of  cogency,  that  be  was  a  participant  in  the 
burglary.  To  the  introduction  of  some  of 
these  statements,  bill  of  exceptions  was  re- 
served. Those  set  out  tn  the  bill  are  as  fol- 
lows: Appellant  stated  "that  Kate  Taylor 
had  told  him  to  tell  Hogan  to  come  back 
from  there  to  her  house,  and  after  be  got 
home,  about  8  o'clock,  he  and  Hogan  went 
over  to  Kate  Taylor'a  house,  and  that  be 
had  occasion  to  stop  on  the  way,  and  Hogan 
went  on  up  to  the  house  and  reported  to 
blm  that  the  window  was  broken  out  and 
that  Kate  Taylor  was  not  there."  He  also 
stated  "that  they  went  all  the  way  over  th»e 
together,  and  that  he  [Coleman]  had  dis- 
covered the  window  broken  open  and  went 
and  looked  in,  and  that  the  traces  they 
found  were  his,  made  during  the  afternoon 
and  at  the  time  he  looked  in."  And,  again, 
"that  be  stopped  by  a  tree  near  by,  while 
Hogan  looked  in."  The  objections  urged  to 
this  testimony  were  that  the  statements  were 
Incompetent  and  Improper — not  being  a  part 
of  the  res  gestie,  nor  In  the  nature  of  a  con- 
fession— and  would  only  be  proper  on  rebut- 
tal to  discredit  any  statement  made  by 
defendant  Further  objection  was  urged 
that  It  was  incompetent  and  Improper  to 
show  a  conspiracy,  unless  the  conspiracy  is 
established  by  other  substantial  testimony 
connecting  this  defendant  as  a  principal  in 
the  perpetration  of  the  crime  charged.  This 
evidence  was  clearly  admissible.  It  was  in- 
dicative of  his  presence  at  the  time  and 
place  of  the  burglary,  and  of  his  connection 
with  Hogan,  who  is  Indisputably  shown  to 
have  committed  the  breaklng,^^^ i  „ 
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The  court  gave  a  charge  upon  the  law  of 
principals.  Objection  was  urged  to  this 
charge,  becanse  "said  Instruction  Ig  Dot 
based  on  any  evidence  produced  on  the  trial 
of  the  cause."  We  are  of  opinion  that  the 
evidence  does  suggest  the  issue  of  appellant 
being  a  principal.  The  house  was  broken  In- 
to through  a  window.  Hogan  was  seen  in 
the  house,  and  witness  testified  that  some 
one  was  in  the  bouse  besides  Bogan,  whom 
he  did  not  see,  but  heard  Hogan  talking  to 
blin.  Appellant  admits  tbat  be  was  at  the 
bouse  Just  on  the  outside,  and  looked  in  at 
the  window.  This  and  other  evidence,  In 
oar  opinion,  justified  the  court  in  charging 
on  the  law  of  principals. 

Without  going  Into  a  detailed  statement  of 
the  evidence,  we  are  of  opinion  that  It  is 
sufficient  to  jastify  the  convlctloii. 

The  Judgment  is  afllrmed. 


BUCKNBR  V.  STATH. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  26, 
1905.) 

IntOXICATINO   LiQUOBS  —  WBOROnXL  Saub  — 

Loan— iNSTRTJCTioNS. 
A  witness  testified  that  defendant  ap- 
proached him  for  a  loan,  but,  as  witness  only 
bad  $1.95,  with  which  he  intended  to  order 
whislrr  for  his  family,  he  loaned  such  amount 
to  defendant,  and  received  In  return  from  him 
the  loan  of  half  a  gallon  of  whisky ;  that  de- 
fendant paid  back  oO  cents  of  the  money,  and 
that  he  intended  to  return  the  whisky  to  defend- 
ant,  but  had  not  done  so.  Held,  that  such 
facts  Justified  an  instruction  that  if  the  trans- 
action was  not  a  bona  fide  loan  of  wbiuky  by 
defendant  to  the  witness  to  be  returned,  but 
iraa  a  mere  subterfuge  to  evade  the  law  to 
conceal  an  unlawful  sale,  defendant  was  guilty. 

Appeal  from  Delta  County  Court;  Bwlng 
Boyd,  Judge. 

John  Buckner  was  convicted  of  violating 
tlie  local  option  law,  and  he  appeals.   A£Brmed. 

Stell  &  Hatcher,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  appeals. 

The  facts  show  that  J.  W.  Thnrman  testi- 
fied: That  about  April  10,  1905,  he  was  In 
Cooper.  "Defendant  approached  me  and 
wanted  to  borrow  $5.  I  did  not  have  that 
amount.  I  only  had  $1.96,  with  which  I  in- 
tended to  order  whisky.  My  family  was  sick, 
and  I  had  to  order  some  whisky  for  them. 
I>efendant  told  me  he  had  a  half  gallon  of 
whisky,  which  he  would  lend  me.  I  told 
blm,  'All  right,'  and  he  let  me  have  the 
whisky.  I  let  him  have  the  $1.96  I  had.  De- 
fendant paid  me  back  60  cents  of  this  money 
some  time  afterwards.  He  paid  it  back  be- 
fore the  complaint  was  made  in  this  case. 
He  said,  when  he  paid  It,  tbat  he  would  pay 
me  the  balance  in  a  short  time.  I  never  did 
pay  him  back  the  whisky.  I  told  him  at 
the  time  I  would  pay  it  back  as  soon  as  I 
could  order  It;  but  I  never  paid  it  because 
I  heard  ao  much  about  the  local  option  law  I 


was  afraid  I  might  get  into  it  aomeway  my- 
self. I  wanted  to  understand  it  first  I  did 
not  offer  to  buy  whisky  from  defendant  and 
did  not  buy  any  from  him.  I  expected  to  re- 
turn the  whisky  I  had  borrowed.  Defendant 
still  owes  me  $1.46  of  the  money.  He  got  the 
whisky,  and  I  got  the  money."  On  cross-ex- 
amination, he  stated:  "I  did  not  intend  to 
buy  the  whisky  of  defendant  I  Just  bor- 
rowed it  as  I  stated.  Defendant  has  fre- 
quently borrowed  money  of  me,  fifty  cents 
and  a  dollar.  He  always  paid  me  back. 
Tea;  I  loaned  him  $5  once,  and  he  paid  It 
back.  I  did  not  mean  any  of  the  $1.95  to 
go  for  whisky.  There  was  no  tlpie  set  for 
me  to  pay  the  whisky  back.  I  Just  told  him 
I  would  order  some  and  pay  him  back."  This 
is  all  the  testimony  Introduced  on  the  trial. 
The  coTui;  among  other  things,  charged  the 
jury  as  follows:  "However,  If  you  believe 
from  the  evidence  that  the  transaction  testi- 
fied to  by  the  witness  Thurman  was  not  a 
bona  fide  loan  of  whisky  by  defendant  to 
witness,  to  be  returned  in  kind  by  witness,  or 
if  you  believe  that  the  transaction  was  mere- 
ly a  subterfuge  to  evade  the  law,  to  conceal 
an  unlawful  transaction,  then  you  will  find 
the  defendant  guilty."  This  charge  was  ex- 
cepted to  by  defendant  We  think  there 
was  enough  in  the  testimony  to  suggest  this 
charge. 

There  being  no  error  In  the  record,  the 
judgment  la  affirmed.  ' 


STANLHX  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.     Oct  26, 

PXBJUBT — Peosecution — Vabiancb. 

Where,  In  a  prosecution  for  perjury,  the 
indictment  charged  that  defendant  testafled  that 
one  M.  did  not  play  or  bet  at  a  game  of  cards 
with  four  other  persons  designated  at  a  certain 
time  and  place,  when  In  fact  M.  did  at  such 
time  and  place  plaj  and  bet  at  a  game  of  cards 
with  such  persons,  and  the  proof  was  that  de- 
fendant swore  that  M.  did  not  play  at  all, 
there  was  a  fatal  variance. 

Appeal  from  District  Court  Shelby  Coun- 
ty; Jus.  I.  Perkins,  Judge. 

L.  L.  Stanley  was  convicted  of  perjury, 
and  he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  fixed  at  three 
years'  confinement  in  the  penitentiary. 

There  Is  but  one  error  that  we  deem  neces- 
sary to  consider.  'The  predicate  for  the  per- 
jury, as  stated  in  the  indictment.  Is  as  fol- 
lows: That  appellant  "did  willfully  and 
deliberately  state  and  testify  tbat  the  said 
Ben  McGauley  did  not,  on  or  about  the  1st 
day  of  December,  A.  D.  1902,  in  the  store- 
house of  Warren  Mahan,  or  in  any  store- 
house at  or  near  Toomey  post  office.  In  Shel- 
by coon^,  Texas,  the  same  aot  b^ai^en 
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and  there  a  pnvate  residence  occupied  by 
a  family,  play  or  bet  at  a  game  witb  cards 
with  John  McCoIum,  Bill  Harbison,  Dutch 
Wheeler,  and  Jeff  Bergay,  and  which  said 
statement  was  material  to  the  issue  in  said 
cause ;  whereas  In  truth  and  in  fact  the  said 
Ben  McCanley  did,  on  -ot  about  the  Ist  day 
of  December,  A.  D.  1902,  in  the  storehouse 
of  Warren  Mahan,  and  in  a  storehouse  at 
and  near  Toomey  post  office,  In  Shelby  coun- 
ty, Texas,  the  same  not  being  then  and  there 
a  private  residence  occupied  by  a  family, 
play  and  bet  at  a  game  with  cards  with  John 
McGolum,  Bill  Harbison,  Dutch  Wheeler, 
and  Jeff  ^ergay."  On  the  trial  Ben  McCau- 
ley  testified  that  appellant  testified  in  the 
district  court,  on  the  trial  of  McCauley,  that 
he  (McCanley)  did  not  play  cards  in  the  War- 
ren Mahan  storehouse  in  December,  1902, 
and  that  he  (McCauley)  did  play  at  said 
place  with  Bill  Harbison,  John  McColum, 
Dutch  Wheeler,  and  Jeff  Bergay.  The  coun- 
ty attorney  testified  that  he  was  present  at 
the  trial  of  Ben  McCauley,  that  appellant 
was  a  witness  upon  said  trial,  that  appellant 
stated  that  he  was  in  the  storehouse  about 
December  1,  1902,  and  saw  a  game  of  cards 
between  John  McColum  and  Dutch  Wheeler ; 
and  he  testified  he  went  In  the  house  with 
Ben  Mc(3auley  and  stayed  in  the  house  witb, 
and  came  out  of  the  house  with,  Ben  McCau- 
ley, and  that  he,  (Ben  McGauely)  did  not  play 
cards. 

The  court  properly  submitted  the  allega- 
tion upon  which  perjury  was  based  In  his 
charge  to  the  Jury.  Appellant  insists  there 
is  a  variance  between  the  allegations  of  the 
indictment  and  the  proof.  The  proof  shows 
in  substance  that  appellant  swore  that  Mc- 
Cauley did  not  play  cards  at  said  time 
and  place  at  all.  We  think,  as  appellant  in- 
sists, there  is  a  variance  In  the  allegations 
of  the  Indictment  and  the  proof.  The  allega- 
tion in  the  indictment  is  that  he  played  with 
four  certain  parties.  The  evidence  is  that 
appellant  swore  that  McCauley  did  not  play 
at  all.  While  it  is  not  necessary  that  the 
exact  words  should  be  proven,  yet  the  sub- 
stance of  exactly  what  he  testified  should 
be  proven.    This  was  not  done  in  this  case. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded. 


LANGFORD  v.  STATE. 

(Court  of  (Jriminal  Appeals  of  Texas.    Oct  25, 
1905.) . 

1.  SoDOMT  —  iNDionaifT  —  DrasioKtATioN    or 
Arimai.. 

Indictment  for  sodomy,  chartcing  that  de- 
fendant copulated  with  a  "sow,  sufficiently 
described  the  character  of  the  animal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
C^t  Dig.  Sodomy,  {  &] 

2.  Sams— EviDKNOK. 

In  a  prosecution  for  sodomy,  evidence  kM 
insufficient  to  show  copulation. 


Appeal  from  District  Ciourt,  Lamar  0>nnty; 
Ben.  H.  Denton,  Judge. 

Henry  Langford  was  convicted  of  sodomy, 
and  he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 

State. 

HENDERSON,  J.  Appellant  was  convicted 
of  sodomy,  and  his  punishment  assessed  at 
five  years'  confinement  in  the  penitentiary; 
hence  tUs  appeal. 

Appellant  questioned  the  Indictment,  on 
the  ground  that  it  did  not  definitely  indicate 
the  character  of  animal  or  beast  with  which 
appellant  Is  alleged  to  have  copulated.  The 
allegation  Is  a  "sow."  Webster  defines  a 
sow  as  the  female  of  the  bog  or  swine.  We 
believe  the  indictment  is  good. 

The  material  question  Is  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  convic- 
tion. Three  witnesses  testify  for  the  state 
as  to  what  they  saw  of  the  transactlbD. 
Each  testify  that  they  saw  appellant  with 
his  pants  unbuttoned  and.  his  penis  erect: 
that  he  would  get  on  the  sow  and  kinder 
bunch,  or  go  through  the  motion,  as  if  copu- 
lating. When  appellant  would  begin  his  mo- 
tions, the  sow  would  move  up,  and  he  would 
scratch  her  sides,  and  she  would  stop.  Nei- 
ther of  said  witnesses  was  willing  to  swear 
as  to  the  rem  In  re;  that  Is,  they  stated  they 
could  not  testify  that  fae  got  his  penis  into 
the  parts  of  the  sow.  Is  this  evidence  suffi- 
cient? The  Jury,  by  their  verdict,  said  It  was; 
that  is,  their  verdict  rendered  certain  that 
which  the  witnesses  left  uncertain.  If  the 
organ  of  the  sow  was  adapted  to  the  organ 
of  a  man,  as  the  parts  of  a  woman,  the  pre- 
sumption under  the  drcumstancee  might  hold 
good,  and  we  might  have  a  case  of  drcnm- 
stantial  evidence;  but,  considering  the  want 
of  the  adaptability,  we  do  not  believe  the  cir- 
cumstances here  show  a  case  of  copulation. 
MnlUns  v.  State  (Tex.  Ct.  App.)  76  S.  W. 
660;  C^OBS  V.  State,  17  Tex.  App.  476.  We  do 
not  believe  the  Jury  was  authorized  by  their 
verdict  to  be  more  certain  than  the  testi- 
mony of  the  witnesses  on  which  they  predi- 
cate their  finding. 

Because  of  the  insufficiency  of  the  testi- 
mony, the  Judgment  Is  reversed,  and  the 
cause  remanded. 


PARISH  V.   STATE. 

(Court  of  (Criminal  Appeals  of  Texas.    Oct  ^ 
1905.) 

Cbiminal  Law— Evidbncb— Othbb  Offxsbis. 
In  a  prosecution  for  violating  the  local  op- 
tion law,  consisting  of  the  fumiBhing  of  certaio 
whisky  to  witness,  which  defendant  procured 
from  a  C.  O.  D.  express  package  addressed  to 
him,  evidence  that  defendant  received,  durinf 
the  month  prior  to  the  transaction  in  question, 
nine  packages  of  whisky  by  express,  was  in- 
admissible, either  as  res  gesUe,  or  to  show  t 
system  of  making  sales,  or  to  illustrate  defesd- 
ant's  intent 

[Ed.  Note. — For  cases  in  point,  see  vol.  li 
Cent  Dig.  Criminal  Law^ 
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Appeal  from  Nacogdoches  Count?  Court; 
Robert  Berger,  Judge. 

Bob  Parish  was  convicted  of  Tiolatlng  the 
local  option  law,  and  be  appeals.    Reversed. 

See  82  S.  W.  617. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HBNDERSON,  J.  This  conviction  Is  for  Tlo- 
latlng  the  local  option  law;  the  penalty 
assessed  being  a  fine  of  $76  and  60  days' 
confinement  In  the  county  jail. 

The  only  question  that  requires  considera- 
tion is  the  admission  by  the  court,  over  ap- 
pellant's objection  of  evidence  to  the  effect 
tbat  appellant  received,  during  the  month 
previous  to  the  transaction  in  question,  nine 
paduiges  of  whisky  by  express.  Was  this 
testimony  admissible?  It  was  not  a  part  of 
the  res  gestse  of  the  transaction  in  question. 
It  did  not  serve  to  show  system  in  making  the 
sales,  nor  did  it  serve  to  illustrate  the  intent 
of  appellant.  No  question  was  made  as  to 
the  receipt  of  the  wblslcy  by  appellant,  or  that 
appellant  received  said  whisky  by  express. 
Jasper  Williams  testlfled  that  about  the  6th 
of  AprU  Sir.  Stevens  (a  preacher)  had  been 
Injured  and  wanted  some  whisky,  and  sent 
his  son  to  him  to  see  if  he  had  any  whisky; 
that  at  the  time  Williams  thought  he  had  a 
package  of  whisky  in  the  express  office,  and 
got  his  foreman  to  excuse  him  at  5  o'clock, 
in  order  that  he  might  go  to  the  express  office 
and  get  his  package  out,  so  he  might  accom- 
modate the  preacher  who  had  been  Injured ; 
tbat  he  inquired  at  the  express  office  and 
learned  the  package  had  been  taken  out  by 
another  party  of  the  same  name;  that  he 
Inquired  of  others  if  they  knew  where  he 
could  get  some  whisky,  and,  among  others, 
•f  defendant,  with  whom .  he  was  well  ac- 
quainted. Defendant  replied  that  he  did  not 
ttiink  he  had  any  whisky  in  the  express  office, 
and,  if  he  did,  he  could  not  sell  It;  that  he 
and  defendant  then  went  to  the  express  office, 
and  upon  examination  learned  defendant  did 
have  two  quarts  of  whisky  in  a  C.  O.  D. 
package  at  the  express  office,  with  $2.50 
charges  due  thereon;  that  he  then  told  de- 
fendant he  had  to  have  one  quart  of  the 
whisky  for  the  preacher,  and  explained  to 
bim  that  the  package  he  had  In  the  office 
had  been  taken  out  by  another  Williams;  that 
defendant  then  told  him  he  could  not  sell 
him  any  whisky,  and  could  not  take  out 
one  quart,  as  both  were  in  one  package,  and 
tbat  be  did  not  have  the  money  to  pay  the 
charges  on  the  package;  that  he  then  gave 
defendant  $2.60  and  told  bim  to  get  the 
package,  as  he  liad  to  have  one  quart  for 
Parson  Stevens  at  once;  that  defendant  went 
to  the  express  office,  got  the  package  of  whis- 
ky and  brought  it  to  him;  that  he  opened  the 
package  and  sent  one  of  the  quarts  to 
Parson  Stevens,  and  be  (defendant)  and  some 
other  boys  drank  up  the  other  quart;  that 
he  bad  known  defendant  a  long  time,  and 
knew  be  had  been  taking  orders  In  Nacogdo- 


ches for  C.  B.  Coata,  who  was  in  the  saloon 
business  at  Lufkln,  Angelina  county.  Wit- 
ness further  testified  that  at  the  time  he  let 
defendant  tiave  the  $2.50  be  was  in  debt  to 
him  In  that  sum,  he  having  borrowed  $2J50 
in  cash  from  defendant  several  weeks  before; 
and  that  at  the  time  they  got  the  whisky 
defendant  told  him  the  $2.60  he  had  given 
bim,  and  which  defendant  used  in  taking  out 
the  package,  "made  them  even";  and  that  be 
afterwards  tried  to  pay  defenuant  $2.50. 
and  defendant  refused,  to  accept  it,  stating 
be  had  already  paid  him.  He  did  not  re- 
member whether  anything  was  said  about 
paying  defendant  the  $2.50  which  be  owed 
him  before  the  whisky  was  taken  out  by 
defendant,  but  he  did  know  that,  while 
he  and  defendant  were  together,  defendant 
told  him  "that  made  them  even."  Appellant 
himself  testified  as  to  the  sale  pretty  much 
to  the  same  effect  as  the  above  witness.  He 
stated  that  he  took  the  $2.50  from  Williams 
in  payment  of  the  debt  which  Williams  was 
due  him,  and  that  he  understood  and  intended 
that  the  $2.50  which  Wlllams  gave  him  was 
for  the  payment  of  the  $2.60  which  he  was 
due  him;  and  that  he  applied  said  $2.50  to 
that  debt  That  the  defendant  twice  since  of- 
fered him  $2X0,  and  witness  refused  it,  stat- 
ing that  the  debt  liad  been  paid. 

It  will  be  seen  from  this  testimony  that 
the  only  issue  presented  was  as  to  whether  or 
not  the  $2.50  was  a  payment  by  prosecutor 
to  appellant  for  the  two  quarts  of  whisky, 
or  whether  the  $2.50  was  paid  by  Williams 
to  appellant  in  payment  of  a  debt  which  he 
owed  him.  The  testimony  of  both  witnesses 
would  seem  to  indicate  that  they  r^arded 
it  as  a  payment  of  tlie  debt  Let  it  be  con- 
ceded, however,  that  there  was  testimony 
suggesting  it  was  a  payment  for  the  whisky, 
and  not  a  payment  of  the  debt,  still,  as  stated 
before,  it  was  not  an  issue  as  to  whether  or 
not  appellant  received  the  whisky  through 
tlie  express  company,  and  it  was  not  an  issue 
as  to  whether  or  not  be  furnished  a  quart  of 
this  whisky  to  prosecutor.  The  question 
then  recurs,  what  legitimate  purpose  would 
the  fact  introduced  in  evidence  that  appellant, 
dnring  the  month  l)efore  (April)  received 
through  the  express  company  nine  packages 
of  whisky?  No  sale  of  this  whisky  by  ap- 
pellant was  shown,  but  merely  its  receipt 
It  was  in  no  part  of  the  res  gestxe  of  this  trans- 
action. It  did  not  Illustrate  any  system,  as 
stated  before;  nor  do  we  see  how  It  could 
serve  any  purpose  to  show  the  Intent  of 
appellant  with  reference  to  the  particular 
transaction  for  which  be  was  being  tried. 
However,  it  evidently  did  serve  one  purpose, 
and  tbat  was  to  enhance  the  punishment  im- 
posed by  the  Jniy  on  appellant  Instead  of 
giving  him  the  lowest  punishment  they  gave 
him  a  term  of  50  days  In  the  county  Jail,  and 
fined  him  $75.  We  say  it  evidently  served 
that  purpose,  l)ecau8e  there  are  no  peculiar 
drcamstances  in  this  case,  if  the  Jury  be- 
lieved appellant  guilty,  to  enhanpe  his  pmiish- 
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ment  So  It  must  hare  been  used  by  the  Jury, 
not  only  to  aid  In  Us  conviction  in  some  way, 
but  to  enhance  bis  pnnlBhment. 

We  do  not  believe  tbe  testimony  should 
have  been  admitted.  Because  of  its  admis- 
sion, the  Judgment  la  reversed,  and  tbe  cause 
remanded. 


GRIFFITH  V.   8TATH. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  2S, 

1.  Cbimtnal    Law  —  Bnx  of   Excxptions  — 

Requisites — Sionatube  bt  Judge. 

A  bill  of  exceptions  to  the  oyerroling  of 
a  motioD  for  continuance  must  be  prepared  and 
rigned  by  the  judge.  An  exception  noted  in  the 
order  overruling  the  motion  is  insufficient. 

[Eld.  Note. — For  cases  in  point,  see  vol.  16^ 
Cent  Dig.  Crimhial  Law,  !S  2836,  2837.] 

2.  Sauk — Affeai.  —  Questions   Pbksektxd  — 
MOTIOW  FOB  CoirnwuANCE. 

An  exception  to  an  order  overruling  a  mo- 
tion for  a  continuance  in  a  criminal  case  cannot 
be  considered  on  appeal,  in  the  absoice  of  a 
proper  bill  of  exceptions. 

[Bd.  Note. — For  cases  In  point  see  vol.  16, 
Cent  Dig.  Criminal  Law,  <  ^12.] 

8.  Sunday — ^Uniawtdi.  Conduct  of  Businssa 

— CBHONAL   PBOBEOUTIONB — COMFtAINT. 

A  complaint  for  violating  the  Sunday  law 
need  not  specify  the  particular  business  defend- 
ant was  engaged  in,  but  it  is  sufficient  to  allege 
that  he  was  a  dealer  in  wares  and  merchandise, 
[lid.  Note. — For  cases  in  point  see  voL  45, 
Cent  Dig.  Sunday,  {  69.] 

4.  SaIO — E2VIDEN0B. 

In  a  prosecution  for  permitting  one's  place 

of  business  to  be  open  for  the  purpose  of  traffic 

on  Sunday,  it  is  not  necessary  to  prove  a  sale. 

[Ed.  -Note; — For  cases  in  point  see  vol.  46, 

Cent  Dig.  Sunday,  {  7.] 

Appeal  from  Lamar  County  Court;  John 
W.  Love,  Judge. 

Tom  Griffith  was  convicted  of  violating  tbe 
Sunday  law,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  tbe 
State. 

HENDERSON,  J.  This  conviction  Is  for 
violating  the  Sunday  law.  Appellant  made 
a  motion  to  continue  the  case,  which  was 
overruled,  and  his  exception  Is  noted  in  the 
order  overruling  the  motion.  This  is  not  a 
sofflcient  bill  of  exceptions  to  tbe  overruling 
of  tbe  motion  for  continuance.  Tbe  bill 
should  have  been  prepared  and  signed  by  the 
Judge.  Therefore  the  motion  for  contin- 
uance cannot  be  considered.  HoUis  v.  State, 
9  Tex.  App.  643;  Gaston  v.  State,  11  Tex. 
App.  143 ;  White's  Ann.  Code  Cr.  Proc.  1896, 
art  605,  {  646. 

Appellant  contends  that  the  Judgment  can- 
qot  be  sustained  t>ecauBe  there  is  no  suf- 
ficient complaint  filed.  We  have  examined 
the  complaint  contained  in  the  record,  and 
in  our  opinion  it  is  sufficient  It  is  not  nec- 
essary to  specify  the  particular  business  ap- 
pellant was  engaged  in.  Tbe  allegation  that 
he  was  a  dealer  in  wares  and  merchandise 
la  sufllclait.    Tbe  further  allegation  that  be 


permitted  Us  place  of  bmlness  to  be  openeA 
for  the  purpose  of  traffic  on  Sunday  was 
established  by  tbe  evidoice.  Of  course,  in 
such  case  it  is  not  necessary  to  prove  a  sale ; 
but  a  sale  was  proven  by  witness  Westbrook. 
Appellant  wliile  on  tbe  stand,  did  not  abso- 
lutely deny  t^is,  but  merely  stated,  if  it  oc> 
curred,  he  did  not  know  It  or  be  did  not  re- 
member it ;  that  be  was  pretty  full  that  day. 
Tbe  proof  further  showed  that  when  West- 
brook  knocked  on  his  door,  it  was  opened  to 
him,  and  be  came  in ;  and  that  several  other 
persons  were  in  the  saloon  at  the  ttma. 
The  Judgment  is  affirmed. 


GRIFPITH  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  26^ 

CanoNAL  Law — ^Afpxal — Quxstionb  Pbbskhv* 

ED  FOB  Review. 

Errors  in  overruling  an  application  for  a 
continuance  in  a  criminal  case  and  in  trying 
the  case  out  of  its  regular  order  cannot  be  con- 
sidered on  appeal,  when  not  presented  by  hiUs 
of  exceptions. 

[Ed.  Note. — For  cases  b  point  see  voL  U^ 
Cent  Dig.  Ofaninal  Law,  {  SIZJ 

Appeal  from  Lamar  Cotmty  Court;  John  W. 
Love,  Judge. 

Tom  Griffith  was  convicted  of  sellhsg 
whisky  on  Simday,  and  appeals.    AiBrmed. 

Howard  Martin,  Asat  Atty.  Oen.,  for  tbe 

State. 

BROOKS,  J.  Conviction  for  selling  whisky 
on  Sunday;  tbe  fine  Imposed  being  $20.  Tbe 
indictment  alleges  that  appellant  was  a 
dealer  and  merchant  engaged  in  a  lawful 
business,  etc.,  and  that  he  sold  whisky  on 
the  Sunday  in  question.  Tbe  state's  evidence 
supports  tbe  allegation  of  the  indictment 
Appellant  contravenes  this  evidenca.  Tbs 
case  was  tried  by  the  court  without  a  Jury. 
The  evidence  is  sufficient  to  support  the  find- 
ing of  the  court  Appellant  Insists  that  the 
court  erred  In  overruling  bis  application  for 
continuance.  This  is  not  presented  by  bill 
of  exceptions,  and  hence  cannot  be  considered. 
For  tbe  same  reason,  the  question  as  to  tbe 
case  being  tried  out  of  Its  regular  order 
cannot  be  considered. 

No  error  appearing,  the  Judgment  la  affirmed. 


MORRIS  V.  STATU 
(Court  of  Criminal  Appeals  of  Texas.    Oct  28k 

1.  Intoxicatino  LiQuoBa — ^Waonorui.  Sau— 
StnfDAT  —  MicifBKBS  or  Fntx  —  XinnviDaAi 

LlABnjTT. 

Where  a  statuts  prohlbttad  a  merdiant  and 
dealer  in  n>irituous  fiquoni  from  keeping  open 
his  place  of  business  on  Sunday  for  the  purpose 
of  traffic  and  sale,  a  meml>er  of  a  firm  engaged 
in  the  sale  of  spirituous  liquors  waa  a  "dealer, 
within  such  section,  and  was  amenable  la  Us 
individual  capacity. 

[Ed.  Note.— For  cases  In  ptrfnt  see  voL  28; 
Cent  Dig.  Intoxicating  Li«aora,  |  ^6.1 
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2.  Crimikal  IiAw — HhnDBiTCi — Otbkb  Okiicm. 
In  a  prosecution  of  a  liqaor  dealer  for  keep- 
ing bis  place  of  business  open  on  Sunday,  it 
was  competent  for  the  state  to  prove  by  him 
that  he  waa  in  the  habit  of  violating  the  Sunday 
law. 
8.  iNToxtoAxmo  liiQuoBS — Sau  oh  Stuidat — 

EVIDKITCE. 

In  a  prosecution  of  a  liquor  dealer  for  keep- 
ing his  place  of  business  open  on  Sunday,  evi- 
dence held  to  sustain  a  conviction. 

Appeal  from  District  Court,  Marlon  Coun- 
ty: P.  A.  Turner,  Judge. 

John  Morris  was  convicted  of  violating  the 
Sunday  law,  ^and  be  appeals.    AflBrmed. 

R.  R.  Taylor,  for  appellant  Howard  Mar- 
tin, Asat  Atty.  Qen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  Sunday  law,  and  appeals. 

He  was  Indicted  as  a  merchant  and  dealer 
In  splrltnons  liquors,  (or  keeping  open  his 
place  of  business  on  Sunday,  for  the  purpose 
of  traffic  and  sale,  and  sold  a  bottle  of  whis- 
ky to  Porter  Davis.  It  is  contended  that, 
inasmuch  as  he  belonged  to  a  firm,  he  was 
not  amenable  to  the  law  In  his  individual 
capacity.  In  our  opinion  he  was  only  amen- 
able m  his  Individual  capacity,  and  not  as 
a  member  of  the  firm ;  and  he  was  a  dealer 
onder  the  statute,  although  he  may  have 
bad  a  dozen  partners.  It  was  competent 
for  the  state  to  prove  by  him,  as  was  at- 
tempted, that  he  was  in  the  habit  of  violat- 
ing the  Sunday  law.  Levine  v.  State,  86  Tex. 
Cr.  a  647,  84  S.  W.  96a 

Appellant  Insists  that  the  evidence  falls 
to  sustain  the  verdict.  The  proof  shows 
that  he  went  to  his  saloon  on  Sunday,  as  he 
says,  for  the  pnrpose  of  cleaning  up.  Porter 
Davis  and  another  party  followed  him  into 
the  saloon.  He  treated  them  at  the  bar  a 
number  of  times;  In  fact,  permitted  them  to 
drink  all  the  whisky  they  desired.  Porter 
Davis  offered  to  pay  him.  This  he  declined. 
Before  leaving  be  handed  Porter  Davis  a 
pint  or  half  pint  bottle  of  whisky.  This  wit- 
ness says  that  1ft  put  25  or  SO  cents  on  the 
connter,  close  to  the  register,  in  payment 
for  the  whisky,  and  left  it  there;  that  he 
did  not  know  whether  appellant  got  the 
money  or  not  He  further  states  tbat  appel- 
lant refused  to  sell  him  any  whisky,  and 
refused  to  take  pay  for  the  bottle  of  whisky 
tbat  be  handed  him.  Appellant  himself  says 
be  gave  the  parties  the  whisky,  because  they 
were  good  customers  of  his.  Does  this  evi- 
dence make  a  case  for  the  state?  The 
charge  here  Is  that  be  made  a  sale  of  whisky 
to  prosecutor.  Porter  Davis.  There  Is  no 
question  but  that  the  house  was  open  on 
Sunday.  The  witness  claims  this  was  for 
the  purpose  of  cleaning  up  the  saloon.  Did 
be  make  a  sale  of  whisky  to  Porter  Davis, 
-which  is  the  gravamen  of  the  offense  char- 
ged? Both  witnesses  say  not  Evidently 
prosecutor  believed  he  owed  for  the  whisky, 
or  at  least  he  felt  obligated  to  pay  for  the 
■ame,  and  left  the  money  on  the  counter  at 
88  S.W.— 6S 


the  usual  place.  No  protest  was  made  on 
the  part  of  appellant  He  must  have  re- 
ceived the  money.  There  Is  no  testimony 
that  he  returned  or  offered  to  return  it  to 
prosecutor.  Under  these  drcomitanceB  we 
think  there  was  a  sale. 
The  Judgment  is  affirmed. 


MOSS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas,  Feb.  1, 
1003.    On  Rehearing,  Oct  25,  1005.) 

IHTOXIOATIITO   lilQUOBB — LOOAI.    OPTION. 

Local  option  is  not  in  force  in  a  county 
where  the  order  putting  it  into  effect  was  not 
published  for  four  successive  weeks. 

[Bid.  Note. — For  cases  in  point,  see  vol.  29, 
Crat  Dig.  Intoxicating  Liquors,  {44.] 

Appeal  from  Johnson  County  Court;  J.  D. 
Goldsmith,  Judge. 

Henry  Moss  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
on  rehearing. 

W.  B.  Featherston,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  waa  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $85  and  40  days' 
confinement  in  the  county  Jail.  The  sale  is 
alleged  to  have  been  made  to  H.  C.  EMmund- 
son. 

Bill  of  exceptions  No.  1  complains  of  the 
court  holding  that  Warren  McCulIough  was  a 
competent  Juror.  The  bill  shows  that  McCul- 
Iough stated  on  his  voire  dire  that  he  had 
a  prejudice  against  the  conduct  of  the  club 
business,  and  if  it  should  develop  on  the 
trial  of  the  case  that  defendant  was  engaged 
in  the  club  business  he  would  still  have  the 
same  opinion  and  prejudice.  Appellant  chal- 
lenged the  juror  for  cause.  The  bill  Is  ap- 
proved, with  this  explanation:  "After  the 
juror  had  made  the  answer,  substantially  as 
above  stated,  the  court  asked  the  juror  if  he 
knew  anything  about  the  facts  of  this  case, 
and  he  answered  that  he  did  not  The  court 
then  asked  if  he  had  any  prejudice  in  favor 
of  or  against  defendant  The  juror  answered 
tbat  be  had  not  The  court  then  asked  the 
juror  If  he  could  go  into  the  jury  box  and 
give  defendant  a  fair  and  impartial  trial 
under  the  law  and  the  facts  of  the  case, 
notwithstanding  the  fact  that  the  evidence 
might  show  be  was  engaged  In  what  waa 
known  as  'club  business' ;  and  be  answered 
tbat  be  could.  The  court  asked  him  if  he 
had  such  a  prejudice  against  the  club  busi- 
ness as  would  influence  his  verdict  In  this 
case  should  he  be  chosen  as  a  juror,  and  he 
answered  that  he  had  not  such  prejudice." 
The  bill  la  somewhat  defective,  in  that  it  does 
not  show  that  the  juror  sat  upon  the  trial  of 
the  case.  However,  the  explanation  of  the 
court  disposes  of  appellant's  objections. 

The  second  bill  complains  that  the  court 
erred  in  permitting  the  state  to  prove  that 
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be  was  numager  of  the  Board  of  Trade  Club, , 
aa  to  the  nomber  of  men  he  had  under  him, 
or  employed  In  operating  said  club  business. 
The  bill  Is  defective,  as  suggested  by  the  As- 
sistant Attorney  General,  in  not  showing  the 
environments  Borronnding  the  admission  of 
this  testimony.  Were  we  permitted  to  re- 
vert to  the  statement  of  facts,  which  under 
the  decisions  of  this  court  we  cannot  do,  the 
testimony  would  be  rendered  clearly  admis- 
Blble.  However,  the  bill  does  not  contain 
enough  of  the  testimony  to  Indicate  any 
prejudice  to  the  rights  of  the  defendant. 

The  charge  of  the  court  la  correct,  the  evi- 
dence supports  the  verdict  of  the  jury,  and 
the  judgment  Is  affirmed. 

DAVIDSON,  P.  X,  absent 

On    Rehearlngi 

BROOKS,  J.  Thla  case  was  affirmed  at 
the  Dallas  term,  and  comes  before  us  now  on 
rehearing.  Appellant  contends  that  the  order 
putting  local  option  into '  effect  in  Johnson 
county  was  not  published  for  four  successive 
weeks.  The  question  presented  Is  the  same 
as  that  decided  In  Griffin  v.  State  (Tex.  Cr. 
App.)  87  S.  W.  156,  and  Stephens  v.  State 
(Tex.  Cr.  App.)  87  S.  W.  157;  and  upon  the 
authority  of  those  cases  the  motion  for  re- 
hearing is  granted,  the  judgment  reversed, 
and  the  cause  remanded. 


STEPHENS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas,  Feb.  1, 
1005.    On  Rehearing,  Oct  25,  1903.) 

Iktoxicatino  Liqcobs — LociX  Option — Pao- 

ceeoinqb   to   effecttjatk pubucation  ot 

Order. 

Where  the  order  putting  local  option  into 

effect  is  not  published  for  four  Buccessive  weeks, 

the  publication  ia  Insufficient  to  give  effect  to 

the  law. 
[EM.  Note. — ^For  cases  in  point,  see  vol.  29, 

Cent.  Dig.  Intoxicating  Liquors,  {44.] 

Appeal  from  Johnson  County  Court;  J.  D. 
Goldsmith,  Judge. 

Charley  Stephens  was  convicted  of  a  viola- 
tion of  the  local  option  law,  and  appeals. 
Reversed. 

Odell,  PbiUips  &  Johnson,  for  appellant 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BB00K8,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  confinement  in  the  county 
jail  for  20  days  and  a  flue  of  $25. 

The  testimony  for  the  state  establishes  a 
Bale  beyond  all  doubt  The  charge  of  the 
court  informed  the  jury  that  local  option 
was  in  force  in  Johnson  county  at  the  time 
of  the  alleged  sala  The  orders  of  the  com- 
missioners' court  clearly  establish  this  fact; 
and  In  addition  thereto  the  county  judge 
mad*  the  proper  certificate  on  the  minutes  of 


the  commissioners'  court  as  to  the  publica- 
tion of  the  order,  etc.  This  aotborlzed  the 
court  to  charge  the  Jury  that  the  local  option 
law  was  In  force. 

There  was  no  error  in  refusing  to  give  ap- 
pellant's special  charge,  requesting  the  jury 
not  to  consider  the  argument  of  the  county 
attorney,  wherein  he  stated,  substantially, 
that  appellant  had  internal  revenue  license 
was  prima  facie  that  he  was  selling  intoxi- 
cants. Thla  is  the  statute.  Besides,  there  is 
no  bill  reserved  to  this  argument 

The  first  bill  complains  of  the  introduction 
of  the  orders  of  the  commisslouers'  court  in 
reference  to  local  option.  This  question  was 
discussed  by  us  in  Johnson  v.  State  (this  day 
decided)  infra. 

Bills  2  and  8  relate  to  the  mllng  of  the 
court  holding  two  Jurors  competent  when 
questioned  on  their  voir  dire.  In  view  of  the 
explanation  of  the  court  to  the  bills,  we  do 
not  think  there  was  any  error.  At  any  rate, 
the  bills  do  not  show  that  appellant  exbansted 
his  peremptory  challenges,  and  objectionable 
jurors  thereby  forced  upon  him. 

The  evidence  supports  the  verdict  ajtd  the 
judgment  is  affirmed. 

DAVIDSON,  P.  J.,  absent 

On  Rehearing. 

BBOOKS,  J.  The  judgment  was  affirmed 
at  the  Dallas  term,  and  is  now  before  us  on 
rehearing.  The  main  contention  of  ^;>pellant 
is  that  the  order  putting  local  option  into 
etTect  in  Johnson  county  was  not  pabllshed 
four  successive  weeks.  The  question  involv- 
ed la  the  same  as  that  dlacussed  in  Griffin  v. 
State  (Tex.  Cr.  App.)  87  S.  W.  155,  and 
Stephens  v.  State  (Tex.  Cr.  App.)  87  S.  W. 
157;  and  upon  the  authority  of  thoee  cases 
the  motion  for  rehearing  is  granted,  and  the 
judgment  reversed,  and  the  cause  remanded. 


JOHNSON   v.    STATE. 

((3ourt  of  Criminal  Appeals  of  Texas,  Peb.  1. 
1005.    On  Rehearing,  Oct.  25, 1905.) 

IirroxicATiNO  Liquoes — IiOcal  Option — Pbo- 

CEEDENG8     TO     EFFBCTUAT* PtJBLlCATlOK     09 

Order. 

Where  the  order  putting  local  optitm  into 
effect  is  not  published  for  four  successive  weeks. 
the  publication  is  insufficient  to  give  effect  to  the 
law. 

[Ed.  Note. — For  cases  in  point,  see  voL  29. 
Cent  Dig.  Intoxicating  Liquors,  {44.] 

Appeal  from  Johnson  County  Court;  J.  D. 
Goldsmith,  Judge. 

Sam  Johnson  was  convicted  of  a  violation 
of  the  local  option  law,  and  appeals.  Re- 
versed. 

W.  B.  Featherston  and  R.  A.  Philllpe,  for 
appellant.  Howard  Martin,  Ant  At^.  Gen., 
for  the  State. 
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BROOKS,  J.  Appellant  was  convicted  of 
Tlolatlng  the  local  option  law,  and  fined  $25^ 
and  given  20  days  In  the  coanty  Jail  as  pun- 
ishment 

Apxiellant's  defense  was  that  prosecutor 
was  a  member  of  a  clnb,  of  which  be  was 
one  of  the  members,  and  that  Cooper  bor- 
rowed the  whisky.  The  whisky  Is  alleged 
to  have  been  sold  to  Cooper.  Appellant 
claimed  It  was  a  loan,  and  not  a  sale.  The 
court  gave  appellant  a  charge  presenting 
this  Issue.  Bruce  v.  State  (Tex.  Cr.  App.)  89 
S.  W.  683;  Keaton  r.  State  (Tex.  Or.  App.) 
38  S.  W.  522;  Ray  v.  State  (Tex.  Cr.  App.) 
T9  S.  W.  535. 

Bills  of  exceptions  1,  2,  and  8  relate  to  the 
action  of  the  court  permitting  the  state  to 
prove,  by  an  examined  copy  of  the  United 
States  internal  revenue  office,  that  ap- 
pellant had  secured  Internal  revenue  li- 
cense to  sell  Intoxicants.  This  question  has 
been  repeatedly  decided  against  appellant's 
contention.  Gerstenkom  v.  State,  38  Tex. 
Or.  R.  621,  44  S.  W.  503 ;  Luclo  v.  State,  38 
Tex.  Cr.  R.  320,  33  S.  W.  358;  Pltner  v.  State, 
37  Tex.  Or.  R.  288,  30  S.  W.  662 ;  Thurmond 
V.  State,  78  S.  W.  037,  9  Tex.  Ct  Rep.  560. 

Bill  No.  4  complains  that  the  court  erred 
in  permitting  the  state  to  Introduce  in  evi- 
dence the  order  of  the  commissioners'  court 
declaring  the  result  of  the  election  and  pro- 
hibiting the  sale  of  intoxicants,  and  the  entry 
of  the  county  judge  of  said  publication,  show- 
Inc  that  It  had  been  made  for  four  consecu- 
tive weeks;  the  objection  being  that  the 
order  was  not  published  four  consecutive 
weeks,  as  It  was  broken  by  Injunction  pro- 
ceedings. In  various  decisions  of  this  court 
we  have  held  that  where  any  character  of 
Injnnctlon  is  sued  out,  and  the  publication 
of  the  result  of  the  election  Is  stopped.  It  is 
proper  for  the  same  to  be  published  after  the 
Injnnctlon  is  dissolved ;  the  time  elapsing  not 
being  material.  In  other  words,  when  It  has 
been  published  for  fonr  weeks,  whether  con- 
secatlve  or  not,  renders  the  election  valid, 
McDanlel  v.  State,  32  Tex.  Cr.  R.  16,  21  S. 
W.  684,  23  S.  W.  989 ;  Leach  v.  State,  35  Tex. 
Cr.  B.  449,  34  S.  W.  124. 

The  charge  of  the  court  Is  correct,  and  the 
special  charges,  so  far  as  applicable,  were 
covered  by  the  main  charge  of  the  court 
The  Judgment  Is  affirmed. 

DAVIDSON,  P.  X,  absent 

On  Rehearing. 

BROOKS,  J.  The  Judgment  was  affirmed 
at  Dallas,  and  Is  now  before  us  on  rehear- 
ing. The  main  insistence  is  with  reference 
to  the  publication  of  the  result  for  four  suc- 
cessive weeks.  The  question  presented  Is 
the  same  as  that  discussed  In  Griffin  v.  State 
(Tex.  Cr.  App.)  87  S.  W.  155,  and  Stephens 
V.  State  (Tex.  Cr.  App.)  87  S.  W.  157;  and 
upon  the  authority  of  those  cases  the  motion 
tor  rehearing  Is  granted,  and  the  Judgment 
refersed,  and  the  canse  remanded. 


CARTER  T.  STATU. 
(Court  of  Criminal  Aroeals  of  Texas.    Oct  25, 

Obikinai,  Law  —  Evidenck  —  RiQnzsT  to 
Chaboe. 
Where,  In  a  prosecution  for  violating  the 
local  option  law,  the  state  did  not  claim  that 
defendant  was  the  agent  of  the  purchaser  of 
the  liquor,  and  not  of  the  seller,  and  defendant 
claimed  that  he  did  not  sell  the  liquor  to  prose- 
cutor, but  tliat  the  latter  stole  it  from  bim,  it 
was  not  error  to  refuse  a  charge  presenting 
the  theory  that  defendant  was  the  agent  of  the 
purchaser. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cient.  Dig.  Criminal  Law,  g  1080.] 

Appeal  from  Titus  County  Court;  Seb  F. 
Caldwell,  Judge. 

Tom  Carter  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  This  conviction  Is  for 
violating  the  local  option  law;  the  penalty 
Imposed  being  a  fine  of  $25  and  20  days  In 
Jail. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  his  requested  charge,  predi- 
cated on  the  Idea  that  appellant  was  the  agent 
of  the  purchaser  and  not  of  the  seller.  There 
was  no  testimony  on  the  part  of  the  state 
to  this  effect  and  appellant's  testimony  did 
not  suggest  such  question.  Appellant's  tes- 
timony showed  that  he  did  not  sell  the  whisky 
to  prosecutor,  bnt  that  prosecutor  stole  the 
whisky  from  him.  Consequently  the  court 
did  not  err  In  refusing  to  give  appellant's 
special  requested  instruction.  We  have  ex- 
amined the  record  carefully,  and  In  our  opin- 
ion the  evidence  supports  the  verdict  An 
abortive  attempt  was  made  to  impeach  the 
state's  witness.  However,  the  Jury  believed 
him,  and  in  our  opinion  they  were  amply 
warranted  In  doing  so. 

The  Judgment  is  affirmed. 


POTTS    V.    STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Oct  25, 

1.  Intoxicatino    LiquoBS — Iixeoal    Sales  — 
Intoxicating  Cuabacteb  of  Liquob. 

Evidence  of  a  sale  of  "beer"  is  insufficient 
to  sustain  a  conviction  of  violating  the  local 
option  law,  in  the  absence  of  further  evidence 
that  such  beer  is  intoxicating. 

[B3d.  Note.— For  cases  In  point  see  vol.  29, 
Cent.  Dig.  Jatoxicating  Liquors,  8{  143,  Sin.] 

2.  Sake — iNnicTMEur — Vabiarcb. 

An  indictment  alleging  an  illegal  sale  of 
liquor  is  not  supported  by  proof  of  soliciting  or 
receiving  orders  for  such  a  sale. 

Appeal  from  Gamp  County  Court;  J.  D. 
Bass,  Judge. 

Charley  Potts  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

W.  W.  Bnllew,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State      . 
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DAVIDSON,  P.  3.  Appellant  was  convict- 
ed for  selling  Intoxicants  In  violation  of  the 
local  option  law.  The  evidence  shows  that 
the  pnrchaser  obtained  "beer."  There  Is 
nothing  to  Indicate  the  character  or  kind  of 
beer;  that  Is,  whether  intoxicating  or  not 
This  is  necessary.  The  proof  must  show  that 
an  intoxicant  was  sold  within  the  local  option 
territory. 

It  is  objected  that  the  charge  authorized 
the  conviction  of  appellant  upon  soliciting 
and  receiving  an  order  for  the  purchase  of  In- 
toxicants. The  indictment  alleged  a  sale. 
Without  going  into  the  question  of  the  validi- 
ty or  Invalidity  of  the  act  of  the  last  Legisla- 
ture, with  reference  to  soliciting  orders,  it  la 
self-evident  that  a  man  cannot  be  convicted 
where  charged  with  selling,  for  soliciting  or 
receiving  orders  for  a  sale  of  whisky.  The 
proof  must  meet  and  sustain  the  allegations 
of  the  indictment,  and  the  charge  must  con- 
form to  the  allegations  and  the  proof. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


POTTS  V.  STATB. 
(Oonrt  «t  Orlminal  AppMils  of  Texas.   Oct  29. 

IirroxtoATuro  liiQXTOBS — ^Iixeoai.  Saixs — Etvi- 

OENCE. 

I}7idence  of  a  sale  of  "beer"  is  not  jvoof 
of  the  sale  of  an  intoxicant,  in  the  absence  of 
further  description  of  the  beer  sold  or  of  evi- 
dence as  to  its  intoxicating  character. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29. 
Cent  Dig.  Intoxicating  Liquors,  H  143,  816.] 

Appeal  from  Camp  County  Court;  J.  D. 
Bass,  Judge. 

Charley  Potts  was  convicted  of  selling 
liquor  to  a  minor,  and  appeals.    Reversed. 

W.  W.  Ballew,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HBNDERSON,  J.  Appellant  was  convict- 
ed for  selling  intoxicating  liquor  to  a  minor. 
The  testimony  merely  shows  that  the  article 
sold  to  prosecutor  was  "beer."  There  is  no 
further  description  of  it ;  nor  is  It  shown  to 
have  been  an  intoxicant  Under  the  deci- 
sions of  this  court,  beer  is  not  an  intoxicant 
Harris  ▼.  State  (Tex.  Or.  App.)  86  S.  W.  768; 
Cassens  T.  State  (Tex.  Or.  App.)  88  S.  W. 
229. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


PALMER  V.   STATB. 
(Ooort  of  Criminal  Appeals  of  Texas.    Oct  25, 

1.  OBtKiRAi,  Law— Explanation  bt  Coubt. 
A  bill  of  exceptions,  according  to  which  a 
question  and  answer  were  objectM  to  because 
hearsay  and  a  mere  conclusion  of  the  witness. 
Is  controlled  by  the  explanation  of  the  court 
that  the  only  objection  was:  "We  object  to 
that  Our  exception  goes  to  the  further  propo- 
sition  that  they  have  not  connected  defendant 
jritb  the   transaction" — so  that   the  objection 


that  the  testimony  was  hesrsay,  and  not  res 
gestae,  does  not  appear  to  have  been  raised. 
2.  Sahk— Appeal— Habuubss  Ebbob— Cboss- 

bxamination. 
Asking  defendant's  witness  on  cross-exami- 
nation questions  not  germane  to  her  examina- 
tion in  cliief  is  harmless;  they  being  on  im- 
material matters,  and  the  answers  being  favor- 
able to  defendant 

[Ed.  Note. — For  cases  in  point  see  voL  IS, 
Cent  Dig.  Crhninal  Law,  {  3133.] 

8.  Homicide— AfiSAULi  with  Intent  to  Mub- 

DEB  —  InsTBTTCTIONB    ON     AOORAVATED    AS- 
SAULT—MALICE. 

On  a  trial  for  assault  with  intent  to  mur- 
der, an  instruction  on  aggravated  assault  is 
not  required,  because  no  special  malice  against 
the  infured  person,  but  only  against  such  per- 
son's wife,  is  shown,  he  having  at  close  range 
discharged  bJs  gun,  loaded  with  squirrel  shot 
into  Uie  lighted  room  in  which  they  were,  and 
shot  off  such  person's  heel,  and  continued  the 
firing  after  th^  called  for  him  to  desist ;  malios 
being  presumed. 

Appeal  from  District  Court,  Lamar  Coun- 
ty ;  Ben  H  Denton,  Judge. 

L.  P.  Palmer  appeals  firom  a  conviction. 
Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HBNDERSON,  J.  Appellant  was  con- 
victed of  an  assault  with  intent  to  murder, 
and  his  punishment  assessed  at  a  term  of 
two  years'  confinement  in  the  state  peni- 
tentiary ;  hence  this  appeal. 

Prosecutor  and  his  wife,  Ida  Johnson, 
lived  a  few  hundred  yards  from  where  ap- 
I>«llant  lived.  A  feud  existed  between  them. 
About  nightfall  on  the  occasion  in  question 
some  one  came  to  the  house  of  prosecutor 
and  fired  into  the  room  (the  house  contain- 
ing only  one  room)  through  a  "cat-bole,"  as 
the  witnesses  call  it.  In  the  door,  wounding 
the  prosecutor  and  one  Sims,  who  happened 
to  be  visiting  there  at  the  time.  The  parties 
in  the  bouse  did  not  see  who  fired  the  shots, 
but,  immediately  after  the  first  shot  was  fired, 
Simssays:  "Whatisthat?  -  Have  you  got  any  i 
cannons  b»e  to  fire?"  Witness  Ida  Johnson  , 
said :  "No,  sir ;  that  Is  Lige  Palmer  shooting 
in  here."  According  to  the  bill  of  exceptions 
the  question  and  answer  thereto  was  objected 
to  because  the  same  was  hearsay,  and  a  mere 
conclusion  and  opinion  of  the  witness  as  to 
who  It  was  doing  the  shooting,  because  wit- 
ness did  not  see  or  know  at  the  time  who  it 
was  doing  the  shooting,  and  that  said  testi- 
mony was  calculated  to  prejudice  appellant 
with  the  Jury.  However,  the  court  In  ex- 
plaining the  bill  of  exceptions,  states:  "No 
motion  was  made  to  have  the  testimony  ex- 
cluded, and  the  only  objection  made  by  de- 
fendant was  in  these  words:  "We  object  to 
that  Our  exception  goes  to  the  farther 
proposition  that  they  have  not  connected  de- 
fendant with  the  transaction.'  "  Inasmuch  as 
the  explanation  of  the  court  must  control 
the  bill  of  exceptions,  it  must  be  conaldavd 
that  tbis  was  the  only  objection  urged.  Tbe 
objection  that  tbe  testimony  was  taeaisay. 
and  not  res  gestae,  doea  not  appear  to  have 
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beoi  raised.  If  It  bad  been  properly  raised, 
an  interesting  question  would  be  presented. 
Res  gestse  Is  the  transaction  voicing  Itself; 
that  1b,  what  was  said  or  done  by  the  parties 
to  the  transaction  at  the  time  of  Its  happenr 
Ing.  Ida  Johnson  as  well  as  her  husband 
were  evidently  parties  to  the  transaction, 
and  appellant  entertained  malice  against 
both.  Here,  however,  the  declarant  conld 
not  know  that  it  was  appellant  doing  the 
shooting,  and  her  exclamation  was  only  her 
surmise  or  opinion  based  upon  what  had  hap- 
pened previous  to  this  transaction.  We  are 
of  opinion,  had  the  Question  been  properly 
raised,  that  this  was  not  the  transaction 
voicing  itself. 

Our  holding  In  r^ard  to  this  bill  of  ex- 
'  ceptlons  is  applicable  to  appellant's  bill  No. 
2,  with  reference  to  the  testimony  of  Harrison 
Sims,  as  to  a  similar  expression  of  Johnson 
(prosecutor)  made  at  the  same  time  and  un- 
der the  same  circumstances. 

Appellant  placed  his  witness  Sarah  Palmer 
on  the  stand,  and  proved  that,  before  the 
firing  at  Johnson's  house,  her  husband  came 
home  In  a  drunken  condition  and  laid  down 
on  the  floor,  and  was  in  the  house  during  the 
whole  time  that  the  shooting  was  going  on, 
over  at  the  Johnson  house.  On  cross-exami- 
nation, the  state  asked  this  witness  a  number 
of  questions,  which  appellant  claims  was  not 
germane  to  her  examination  in  chief.  It 
may  be  that  some  of  the  questions  asked  were 
not,  but  those  were  upon  Immaterial  matters, 
and  the  answers  of  the  witness  were  favor- 
able to  am)ellant  There  was  no  error  to  the 
Injury  of  appellant  by  this  procedure. 

Appellant  objected  to  the  charge  of  the 
court,  because  of  the  failure  of  the  charge 
to  Instruct  the  Jury  on  aggravated  assault 
He  says  this  should  have  beoi  done,  be- 
canse  appellant  had  no  malice  against  the 
alleged  injured  party,  Johnson,  and  bad  no 
specific  intent  to  injure  him,  much  less  to 
kill  him.  The  record  unquestionably  shows 
that  appellant  entertained  malice  against  the 
wife  of  prosecutor  Johnson,  and  made  a 
threat  against  her.  He  went  to  the  house, 
evidently  ascertained  where  the  parties  were 
Bitting,  as  they  bad  a  light  in  the  roopi, 
poked  his  gun  into  the  room,  fired  upon  them 
at  close  range;  notwithstanding  the  proof 
BbowB  that  the  shot  were  squirrel  shot,  evi- 
dently the  weapon  as  used  was  capable  of 
Inflicting  death  or  serious  bodily  Injury, 
which  might  end  in  death.  Both  Johnson  and 
Sims  were  wounded  by  the  first  fire.  John- 
son's heel  was  shot  off,  and  he  testifies  that 
tbe  ronnd  of  the  chair  on  which  he  was  sit- 
ting was  shot  In  two,  and  Sims  was  shot  In 
tbe  leg.  Although  the  parties  In  tbe  house 
were  very  much  terrified  and  insisted  that 
appellant  desist  from  firing  any  more,  be 
continued,  firing  into  the  house  four  or  five 
more  shots,  manifesting  bis  purpose.  Under 
the  drcumstancee  it  does  not  occur  to  us 
that,  even  if  it  be  conceded  be  had  no  special 
malice  towards  Johnson,  but  only  against  his 


wife.  It  could  not  be  said  be  did  not  have  tbe 
specific  intent  to  kill  him.  As  presented  the 
case  in  this  respect  would  be  very  much  like 
one  firing  Into  a  crowd  Indiscriminately. 
Malice  would  be  presumed  in  such  case. 

Appellant's  criticism  of  tbe  court's  charge 
on  alibi  Is  not  tenabla  Neither  was  tbe 
court  required  to  charge  on  circumstantial 
evidence,  as  the  testimony  of  Essie  Hill  de- 
veloped  a  case  of  positive  evidence  against 
appellant  as  tbe  party  doing  tbe  shooting. 
There  was  no  occasion  for  the  court  to 
charge  as  to  tbe  age  of  Essie  Hill.  The 
testimony  showed  that  she  was  over  nine 
years  of  age  at  the  time  she  testified. 

There  being  no  error  In  the  record,  tb( 
Judgment  Is  aflBrmed. 


OWENS  V.   STATE. 
(Court  of  CViminal  Appeals  of  Texas.    Oct  2S, 

L  Cbiminal  Law — New  TaiAii — Nkwlt  Dib- 

COVZBEO  EvmEITCX — IHFEACHINO  TeSTIMOITY'. 

Usually  motions  for  new  trial  will  not  be 
panted  in  criminal  cases  on  the  ground  of  new- 
ly discovered  evidence,  where  such  evidence  if 
purely  and  simply  impeaching  in  its  character. 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dir  Criminal  Law,  {{  2331,  2332.] 

2.  Saux — C^nmriATivi:  EvmEircx. 

Where  the  reputation  of  a  state's  witness 
In  a  criminal  case  was  placed  in  issue  and 
proved  bad,  a  new  trial,  asked  on  the  ground 
of  the  absence  of  witnesses  who  would  have 
testified  to  the  same  effect  was  properly  denied. 
[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cient  Dig.  Criminal  Law,  |  232a] 

Appeal  from  District  Court,  Lamar  C!onu- 
ty;  Ben  H.  Denton,  Judge. 

Travis  Owens  was  convicted  of  sodomy, 
and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  sodomy.  There  is  a  direct  con- 
flict in  the  testimony.  The  witness  for  the 
state  makes  out  positively  a  case.  Appellant 
denies  the  transaction  In  toto.  The  state's 
witness'  character  for  truthfulness  was  im- 
peached. Appended  to  the  motion  for  new 
trial  are  aflJdavlts  of  newly  discovered  tes- 
timony. This  was  to  the  effect  that  tbe 
state's  witness  was  a  man  of  bad  reputa- 
tion for  truth  and  veracity.  Usually  motions 
for  new  trial  will  not  be  granted  on  tbe 
ground  of  newly  discovered  evidence,  where 
that  testimony  is  purely  and  simply  impeach- 
ing In  Its  character.  But  here  we  have  the 
further  proposition,  which  is  fatal  to  this 
phase  of  the  motion  under  our  decisions; 
that  is,  that  It  is  cumulative.  The  reputa- 
tion of  the  witness  was  placed  In  issue  and 
proved  bad,  and  tbe  absent  witnesses  would 
have  testlfled  to  tbe  same  fact 

Finding  no  reversible  error  In  the  record, 

the  Judgment  Is  affirmed.  C^r\r\nlo 
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COATS   ▼.    STATH. 
(C!oiirt  of  Criminal  Aopeals  of  Texas.    Oct  25, 

IHTOXICATINO  lilQUOBS  —  OFFENSES lUJEOAI. 

Sai£8 — Place  or  Sale. 

Where  an  agent  in  a  local  option  district 
took  an  order  from  prosecutor  for  whisky,  to 
be  shipped  C.  O.  D.  by  the  principal  from  a 
point  outside  of  the  district,  and  the  whisky 
was  shipped  from  tliat  point  into  the  district, 
by  express  0.  O.  D.  to  prosecutor,  who  there' 
paid  the  price  therefor  and  the  charges  to  the 
express  company,  the  sale  did  not  occur  in  the 
local  option  district  and  a  conviction  of  the 
agent  for  Tiolating  the  local  option  law  wag  not 
justified. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  IJquors,  {  162.] 

Appeal  from  Nacogdoches  County  Court; 
Robert  Berger,  Judge. 

C  P.  Coats  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  tor  the 
State. 

BBOOES,  3.  Appellant  was  convicted  of 
violating  the  local  option  law;  his  punish- 
ment being  fixed  at  a  fine  of  |25  and  20  days' 
confinement  In  tbe  county  jail.  The  facts 
show  that  appellant,  in  Nacogdoches,  Nacog- 
doches county,  where  local  option  was  In 
force,  took  an  order  from  prosecutor  for  a 
half  gallon  of  whisky,  and  at  the  time  he  was 
acting  as  tbe  agent  of  Doggett  who  lived  at 
Lnfkin,  Angelina  county.  The  order  pro- 
vided that  the  goods  were  to  be  shipped  C.  O. 
D.  by  Doggett  from  Lufkln.  After  the  order 
was  taken  tbe  balf  gallon  of  whisky  was 
shipped  by  express  C.  O.  D.  from  Lufkln  to 
prosecutor  at  Nacogdoches,  where  prosecutor 
paid  for  the  whisky  and  the  charges  to  tbe 
express  company.  Under  tbe  decisions  of 
tbe  majority  of  the  court  In  Sedgwick  v. 
State,  85  S.  W.  813,  12  Tex.  Ct  Rep.  455,  and 
Keller  v.  State,  87  S.  W.  669,  18  Tex.  Ct  Rep. 
264,  this  Is  not  a  sale  in  Nacogdoches  county, 
and  is  not  a  violation  of  tbe  local  option  law 
in  that  county. 

Accordingly  the  judgment  Is  reversed,  and 
the  cause  remanded. 


OBBEN   V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1905.) 

1.  Cbiuinal    Law  — Appeal  — Recobd — Ab- 
sence OF  Chabge — Pbebuuptions. 

In  the  absence  of  a  written  cbar^  in  the 
record  on  appeal  in  a  criminal  case,  it  is  pre- 
sumed that  tiie  court  charged  orally  and  cor- 
rectly. 

[Eld.  Note.— ^For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  {  S032.] 

2.  Same— Evidence— Declabationb  of  Con- 

SFIBATOBS— ADMISSIBILITT. 

On  a  trial  for  assault  evidence  that  defend- 
ant's son  before  the  day  of  the  assault  had 
threatened  prosecutor  was  admissible,  as  against 
the  objection  that  the  declarations  were  made 
in  the  absence  of  defendant,  under  the  mle  that 
declarations  of  conspirators,  though  made  in 
th«  absence  of  each  other,  are  admissible,  where 


they  illustrate  the  motive  actuating  dther  of 
them  in  committing  the  offense  charged. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Gent  Dig.  Criminal  Law,  {  991.] 

8.   SAICB— iNBrBTTCTIOHB— PBXSUMPTIOirS. 

In  the  absence  of  a  written  charge  in  the 
record,  the  court  on  appeal  will  presume  that 
the  evidence  of  the  declarations  of  a  conspir- 
ator, made  in  the  absence  of  accused,  was  prop- 
erly limited. 

Appeal  from  Titus  Cotmty  Court:  Seb.  F. 
Caldwell,  Judge. 

A.  L.  Green  was  convicted  of  simple  as- 
sault, and  be  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BBOOKS,  J.  This  conviction  was  for  a, 
simple  assault;  the  fine  assessed  being  $5. 
Tbe  trial  was  had  before  a  Jury,  but  there 
is  no  written  charge  of  the  court  in  the  rec- 
ord. Therefore  we  presume  that  the  court 
charged  tbe  Jury  orally  and  correctly. 

Appellant  complains  that  the  court  per- 
mitted the  state  to  prove  by  Walter  Bolf 
that  John  Green  (appellant's  son),  before  the 
day  of  tbe  assault,  bad  abused  and  threaten- 
ed prosecutor.  The  ground  of  objection  to 
this  testimony  was  that  these  statements  of 
John  were  made  in  tbe  absence  of  appellant. 
This  testimony  would  be  admissible  under 
tbe  well-established  rule  that  tbe  acts  and 
declarations  of  conspirators,  though  made  In 
the  absence  of  each  other,  are  admissible, 
when  such  declarations  tend  to  Illustrate  the 
motive  which  actuated  either  of  them  In  com- 
mitting the  offense  charged.  In  the  absence 
of  a  vn-itten  charge,  we  will  presmue  that  the 
Judge  properly  limited  this  testimony. 

Tbe  evidence  is  sufficient  to  support  the 
verdict  of  the  Jury,  and  the  Judgment  Is 
affirmed. 


HOLT    T.    STATU 
(Ckturt  of  Criminal  Appeals  of  Texas.    Oct  ^ 

1.  PeBJUBY— COBBOBORATIOH— INSTBITCTIONS. 

On  a  prosecution  for  falsely  swearini;.  in 
making  an  affidavit  for  a  marriage  license,  that 
the  girl  "is  18  years  old  and  there  are  no  lecaJ 
objections  to  our  marriage,"  tbe  case  havinc 
been  submitted  in  distinct  portions  of  the  cb&rg» 
on  two  phases:  (1)  Whether  defendant  swore 
falsely  in  stating  that  tbe  girl  was  18  years 
old,  and  (2)  whether  he  swore  falsely  in  stattnr 
in  effect  that  he  had  the  consent  of  the  {;irr^ 
father  to  marrying  her — and  there  having  be^T 
but  one  witness,  the  girl's  father,  that  he  did 
not  give  his  consent  while  there  were  two  wit- 
nesses as  to  the  girl's  being  under  18  years  of 
age,  it  was  error  to  refuse  an  instruction  that 
in  considering  the  second  phase,  if  the  jurr 
should  find  the  father  was  not  corroborated  br 
another  witness,  or  strongly  by  other  eridpnw 
in  the  case  as  to  the  want  of  consent  cbej 
should  acquit  thon^h  the  court  in  a  general  vij 
gave  a  charge  that  it  was  necessary  to  prove  tth> 
falsity  of  the  affidavit  by  two  credible  witneoes 
or  one  witness  strongly  corroborated  by  oth^ 
testimony. 

2.  Same  — iNSTRUCnONS— "WiLLFCLLT"     A."«P 

"Delibebatelt." 

On  a  prosecution  for  false  swearing,  ci>' 
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court  should  define  the  terma  "winfally"  and 
"deliberately." 

[Ed.  Note. — For  cases  in  point,  see  toL  89, 
Cent.  Dig.  Perjury,  {  135.] 

Appeal  from  District  Conrt,  Comanche 
Cotinty ;  N.  R.  Lindsey,  Judge. 

Daye  Holt  was  conylcted  of  false  swearing, 
and  appeals.    Reyersed. 

J.  H.  McMillan,  for  appellant  Howard 
Martin,  Asat  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  prosecution  Is  for 
false  swearing,  based  upon  an  affidavit  made 
by  appellant  In  Comanche  comity  to  obtain  a 
marriage  license.  The  false  swearing  Is  al- 
leged upon  the  statements  In  tbe  affidavit  that 
Miss  Rosa  Kelly  is  18  years  of  age,  and  (2) 
that  appellant  did  not  have  the  consent  of 
the  father  of  Miss  Rosa  Kelly  to  marry  bis 
daughter.  That  portion  of  the  affidavit  trav- 
ersed is  In  the  following  language:  "That 
Miss  Rosa  Kelly  is  eighteen  years  of  age,  and 
there  are  no  legal  objections  to  our  mar- 
riage." Tbe  court  submits  both  phases  of  the 
false  swearing  to  the  jury  in  distinct  portions 
of  the  charge.  In  regard  to  the  want  of  con- 
sent of  B.  S.  Kelly  (the  father),  it  is  contend- 
ed that  tbe  quantum  of  proof  necessary  imder 
the  statute  is  wanting,  in  that  no  evidence 
was  Introduced  corroborative  of  Kelly's  tes- 
timony as  to  his  want  of  consent  In  this 
connection  special  charge  was  requested  di- 
recting the  Jury  that  In  considering  this 
phase  of  tbe  case.  If  they  should  find  that 
Kelly  was  not  corroborated  by  another  wit- 
ness, or  strongly  by  other  evidence  in  the 
case,  as  to  the  want  of  consent,  an  acquittal 
should  follow.  This  was  refused.  The  court 
In  a  general  way  gave  a  charge  that  it  was 
necessary  to  prove  the  falsity  of  the  affidavit 
by  two  credible  witnesses,  or  one  witness 
strongly  corroborated  by  other  testimony.  As 
to  tbe  fact  of  the  girl's  age  being  under  18, 
there  were  two  witnesses,  Kelly  and  bis  wife. 
As  to  the  want  of  consent  of  Kelly,  there  was 
but  one  witness,  Kelly  himself.  The  charge 
requested  or  a  similar  one  should  have  been 
given.  As  this  issue  was  submitted  to  tbe 
Jury  as  one  of  the  predicates  for  conviction, 
the  conviction  may  have  been  obtained  upon 
that  averment  and,  as  this  record  is  before 
us,  the  testimony  is  not  sufficient  to  sustain 
the  conviction  on  that  averment 

The  conrt  failed  to  define  the  term  "wili- 
fnlly,"  used  in  the  indictment  Error  is 
assigned.  We  think  under  the  facts  of  this 
rase  this  term  should  have  been  expressly  de- 
fined to  the  jury.  The  court  not  only  failed 
to  define  "willfully,"  but  also  did  not  define 
"deliberately,"  and  omitted  even  to  tell  the 
Jury  that  It  could  not  be  false  swearing  If 
Mppellant  made  the  affidavit  through  inad- 
yertence  or  by  mistake.  It  Is  true  the  father 
»nd  mother  both  testify  that  the  girl  was 
siboat  18  years  and  6  months  of  age  at  tbe  time 
tbe  affidavit  was  made;  but  It  is  not  brought 


home  directly  to  appellant  that  he  knew  it 
Nor  Is  there  any  evidence  contravening  tbe 
fact  that  the  mother  may  have  given  her 
consent  or  that  be  may  have  been  laboring 
under  the  impression  that  she  was  18  years 
of  age.  We  believe  this  case  comes  within 
the  rule  laid  down  in  Stebers'  Case,  23  Tex. 
App.  176,  4  S.  W.  880. 

There  are  also  one  or  two  Inaccuracies  in 
the  charge  which  might  require  a  reversal  of 
the  judgment  on  account  of  the  peculiar  lan- 
guage employed.  But  this  seems  more  a  cler- 
ical omission  than  otherwise,  and  not  likely 
to  occur  upon  another  trial,  and  is  therefore 
not  noticed. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


MOBLBY    V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 

1605.) 

1.  Cbiuimal   Law— Afpeai/— QuGSTioi^s  Re- 

VIEWABLB— Bn-L   OF   EXCEPTIONS. 

Error  in  sending  the  jury  back  in  a  crim- 
inal case  and  giving  a  verbal  charge  as  to  tbe 
form  of  their  verdict  must  be  presented  by  bill 
of  exceptions,  in  order  to  be  revised  by  the  Su- 
preme Court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {  280T.J 

2.  Same— StJFFiciENCT  op  Objections. 

Objections,  in  a  motion  for  new  trial  in 
homicide,  that  the  charge  of  the  court  was  too 
general  and  was  not  according  to  the  facts,  are 
too  general  to  l>e  considered  on  app'>al. 

Appeal  from  District  Ciourt  Lamar  (boun- 
ty ;  Ben  H.  Denton,  Judge. 

J.  E.  Mobley  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  conylcted  of 
murder  In  the  first  degree,  and  his  punish- 
ment fixed  at  confinement  in  tbe  penitentiary 
for  life. 

We  find  no  bill  of  exceptions  In  tbe  record. 
The  motion  for  new  trial  merely  Insists  that 
the  charge  of  tbe  court  is  too  general,  and 
did  not  charge  according  to  the  facts;  and 
also  because  the  court  sent  the  Jury  back, 
and  gave  a  verbal  charge  as  to  the  form  of 
their  verdict  If  there  was  error  In  the  last 
suggestion.  It  should  be  presented  by  bill  of 
exceptions  in  order  to  be  revised  by  thiH 
court  As  to  the  objections  to  the  charge 
of  the  court,  they  are  to  general  to  be  con- 
sidered. However,  we  have  read  the  charge 
of  the  conrt  and  find  it  in  accordance  with 
law.  Appellant  further  Insists  that  tbe  evi- 
dence Is  not  sufficient  to  support  the  convic- 
tion. To  this  we  cannot  agree.  The  evi- 
dence shows  a  premeditated  murder  ou 
the  part  of  appellant 

The  Judgment  Is  affirmed. 
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OOIiESBT  y.   STATE. 
(Cotut  of  Criminal  A^eals  of  Tezaa.    Oct  20, 

Cbimihai.   Law  —  Apfbai.  —  Questions   Rs- 

VIEWABLE— NKCBBSITY   OF   FACTS. 

A  motion  for  new  trial  in  a  criminal  case, 
based  on  the  insufficiency  of  tlie  evidence,  can- 
not be  considered  on  appeal,  in  tlie  alisence  of  a 
bill  of  exceptions  or  statement  of  facts. 

Appeal  from  Laaiar  Ckninty  Court;  John 
W.  Love,  Jndge. 

Will  Oglesby  was  convicted  of  nnlawfally 
carrying  a  pistol,  and  appeals.    Affirmed. 

Howard  Blartln.  Asst  Atty.  Gen.,  (or  tb* 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  fined  |2S. 
Tbere  Is  neither  bill  of  exceptions  nor  state- 
ment of  facts  in  the  record.  The  motion  for 
new  trial  Is  based  on  the  insufficiency  of 
the  evidence,  which  cannot  be  considered 
without  the  facts. 

As  presented,  no  error  Is  made  manifest; 
and  the  Judgment  is  affirmed. 


WASHINGTON  T.  STATB. 
(Court  of  Criminal  Appalls  of  Texas.    Oct  25, 

Obihihai.  Law  —  Appkal  —  Questions  Pke- 

■KNTKD— Necessity  of  Facts. 

A  motion  for  a  new  trial  in  a  criminal  case, 
asked  for  on  the  grounds  of  the  insufficiency  of 
the  evidence,  cannot  be  reviewed  by  tlie  Court 
of  Criminal  Appeals,  in  the  absence  of  the  facts 
from  the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Criminal  Law,  U  2^,  2947.] 

Appeal  from  Lamar  County  Court;  Jobs 
W.  Love,  Judge. 

Ed  Washington  was  convicted  of  asgravat> 
ed  assault,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Conviction  for  aggra- 
vated assault;  fine  assessed,  $25.  The  only 
ground  of  tbe  motion  for  new  trial  relates  to 
the  Insufficiency  of  the  evidence,  but  this 
cannot  be  reviewed  without  the  facta.  Tbers 
are  no  bills  of  exception  In  the  record. 

No  error  appears,  and  the  Judgment  la  af- 
firmed. 


LARA  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  25, 
J905.) 

1.  Witnesses — Cowpetenoy — Wife  of  De- 
fendant. 
Where,  on  the  night  before  defendant's  trial 
began,  a  witness,  whose  hosband  had  left  ber 
for  some  time,  married  defendant,  believing  sbe 
liad  a  right  to  do  so,  bat  it  did  not  am>ear  that 
ber  husband  was  dead  or  that  she  had  been  di- 
vorced, her  marriage  to  defendant  was  void,  and 
she  was  therefore  a  competent  witness  against 
him. 

[Ed.  Note. — For  cases  in  point,  ■«•  vol.  60, 
Cent  Dig.  Witnesses,  g  178.J 


2.  OaaniXAL  Law— Btidxncb— Deolakation» 
OF  Thibd  Pebsons. 
In  a  prosecution  for  homicide,  evidence  of 
a  witness  that  a  night  or  two  before  the  trial 
defendant's  attorney  and  two  others  came  to 
her  house  after  dark,  had  a  conversation  with 
her  about  marrying  defendant  and  tliat  they 
all  went  to  the  jail  together,  was  inadmissible 
against  defendant,  as  acts  and  declarations  of 
third  persons  not  shown  to  have  been  aathoriied 
by  him. 

8.    HOMIOIDB— iNBTBUCnONS— THBEATS-SELF- 

Defxnbe. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant testified  that  eight  or  nine  days  before 
he  helped  his  brother  wash  some  blood  from 
himself,  which  the  latter  stated  deceased  had 
drawn  with  a  pair  of  "brass  knucks,"  and  that 
deceased  at  that  time  threatened  to  beat  defend- 
ant it  was  error  to  fail  to  cliarge  on  the  law  of 
threats  in  connection  with  self-defense. 
4.  Same. 

In  a  prosecution  for  homicide,  an  instruc- 
tion on  self-defense,  requiring  that  the  jury  be- 
lieve each  effort  to  injure  defendant  was  com- 
mitted by  deceased  before  defendant's  right  cf 
self-defense  could  be  availed  of,  was  erroneous. 
6.  Sake— MANBI.AUOHTEB. 

Where  accused  had  been  previously  warned 
of  threats  against  his  j>er8on  made  by  deceased, 
and  on  suddenly  meeting  him  was  assaulted  by 
deceased,  and  in  the  altercation  killed  him  in 
anger  or  fear  producing  sudden  passion,  the 
court's  failure  to  charge  on  manalanghter  was 
error. 

6.  Cbiminai.  Law  — Biix   of  EhucEprioNS — 
FiLi  N  o— Time— Recobd. 

It  is  only  necessary  to  the  validity  of  an 
order  granting  time  to  file  a  bill  of  exceptions 
and  statement  of  facts  in  a  criminal  case  after 
the  adjournment  of  the  term  that  the  order  be 
entered  by  tbe  judge  granting  it  on  Its  docket 

7.  Same— Failube  to  Bnteb— Diuoencx. 

Where,  after  conviction,  defendant's  coun- 
sel requested  the  court  to  grant  20  days  in 
which  to  file  a  bill  of  exceptions  and  statement 
of  facts  after  adjournment  of  the  term,  where- 
upon defendant's  counsel  believed  the  judge 
proceeded  to  enter  up  tbe  order  on  his  docket, 
and  such  counsel  exercised  the  utmost  diligence 
to  get  the  order  so  entered,  and  believed  and 
had  a  right  to  believe  that  the  order  was  so 
entered,  tbe  statement  of  facts  and  bills  of  ex- 
ceptions filed  in  conformity  to  the  order  will 
be  considered,  though  it  was  not  in  fact 
docketed. 

Appeal  from  District  Court,  tTvalde  Coun- 
ty: R.  H.  Bumey,  Judge. 

Jesus  Lara  was  oonvicted  of  murder  In  the 
second  degree,  and  be  appeals.    Reversed. 

L.  Old,  for  appellant.  Howard  Hartls. 
Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  tbe  second  degree,  and  his  punish- 
ment fixed  at  10  years'  confinement  in  the 
penitentiary. 

The  tenth  bill  of  exceptions  shows  the 
following:  Tbe  state  placed  upon  tbe  stand 
Maria  Lara,  to  which  appellant  objected 
solely  because  said  Maria  Lara  was  then  and 
there  the  wife  of  defendant  Jesus  Lata. 
The  court  overruled  defendant's  objections, 
and  allowed  tbe  said  Maria  Lara  to  tes- 
tify, among  other  things,  as  follows,  to  wit: 
"I  was  at  home  tbe  nlgbt  of  the  bwnicide. 
Deceased  left  my  bouse,  and  in  a  minute 
or  two  I  beard  three  shots  fhred,  and  beard 
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deceased  caUing.  I  Jamped  through  the  win- 
dow and  saw  Jeans  Lara  (defendant)  stand- 
ing there,  and  heard  somethlns  like  the  snap- 
ping of  a  pistol,  and  then  Jesus  Lara  ran 
away,  and  I  heard  deceased,  Juan  Bodrlquez, 
say:  'Jesus  Lara  shot  me.' "  The  court 
appends  the  following  explanation  to  the  bill: 
"The  state,  by  her  attorney,  tendered  said 
witness  as  Maria  Campos.  Thereupon  de- 
fendant, by  attorney,  requested  the  court  to 
retire  the  Jury,  stating  that  he  had  objections 
to  urge  against  the  competency  of  said  wit- 
ness that  he  did  not  wish  to  make  in  the 
bearing  of  the  jury.  Accordingly  the  Jury 
were  retired,  and  then  defendant's  attorney 
made  the  objection,  as  stated  in  the  bill, 
that  the  witness  was  in  fact  now  Maria 
Lara,  and  the  wife  of  defendant,  and  for 
this  reason  he  objected  to  ber  testifying 
against  defendant.  To  which  counsel  for 
the  state  replied  that  it  was  true  that  said 
Mexican  woman  had  been,  through  the  con- 
nivance and  subterfuge  of  defendant's  at- 
torney and  others,  led  Into  going  through 
the  form  of  marrying  defendant  In  Jall  two 
nights  before;  but  that  said  pretended  mar- 
riage was  void,  because  said  Maria  was 
already  a  married  woman,  and  had  been 
snd  was  legally  married  to  one  Juan  Mar- 
tines  Campos.  Thereupon,  and  while  the 
Jury  were  still  retired,  the  court  proceeded 
to  hear  evidence  as  to  this  status  of  said 
witness,  Maria  Campos,  and  as  to  the  valid- 
ity of  ber  said  pretended  marriage  with 
defendant,  Jesus  Lara.  Upon  an  examina- 
tion of  the  Inquest  papers  the  court  found 
that  the  Justice  of  the  peace  holding  the 
Inquest  over  the  body  of  Juan  Bodriquez 
(the  party  whom  defendant  was  charged 
with  murdering)  had  Just  after  the  killing 
taken  the  testimony  of  said  witness,  Maria 
Campos,  and  it  disclosed  the  fact  that  said 
witness  had  testified  In  October,  1004,  that 
she  was  a  married  woman.  The  said  wit- 
ness, Maria  Campos,  was  sworn,  and  testi- 
fied before  the  court  that  she  had  married 
said  Campos  at  her  aunt's  house  In  Chi- 
huahua, Mexico,  some  five  years  ago;  that 
ber  father  and  mother  were  dead  at  the  time, 
and  she  lived  with  her  aunt;  that  a  Judge 
of  the  court  married  them,  and  that  she  and 
ber  husband  some  time  afterward  moved  to 
the  town  of  Uvalde,  Uvalde  county,  Tex., 
where  they  lived  together  in  a  house  out 
near  the  depot  until  about  two  years  ago, 
when  her  husband  left  her,  and  she  had  not 
beard  from  him  since;  that  she  had  not 
beard  he  was  dead,  and  she  did  not  know 
be  was  dead,  and  she  did  not  know  where 
be  was  at  this  time.  She  further  testified 
that  she  bad  never  been  divorced  by  any 
court  from  her  said  husband.  She  also  tes- 
tified that  defendant's  attorney  and  others 
came  to  her  home  the  night  before  the  trial 
began,  and  that  she  went  with  them  to  the 
Jail  and  was  then  married  to  defendant  in 
this  case,  believing  she  had  a  right  to  do  so. 
Henry  W.  Baylor,  sheriff  of  Uvalde  county. 


being  Bwom,  testlfled  that  he  knew  witness, 
Maria  Campos;  that  she  lived  here  In 
Uvalde  out  near  the  railroad  depot;  for 
quite  a  while  she  lived  with  one  Juan  Cam- 
pos, as  he  understood  him  to  be  called;  that 
they  lived  in  the  same  house  together,  and 
claimed  to  be  husband  and  wife.  He  left 
some  two  or  two  and  a  half  years  ago,  and 
I  have  not  seen  him  since.  Defendant  made 
ho  offer  to  show  that  any  divorce  had  ever 
been  granted  as  between  said  witness  and 
her  husband,  said  Juan  Martinez  Campos, 
nor  to  show  that  said  husband  was  in  fact 
dead.  Thereupon  I  held  that  the  said  mar- 
riage by  said  witness  to  defendant  was  il- 
legal and  void,  and  that  said  witness,  Maria 
Campos,  was  a  competent  witness.  Recalled 
the  jury  and  permitted  the  state  to  Introduce 
her  evidence,  the  same  as  any  other  wit- 
ness; and  defendant  by  his  attorney  took 
his  said  bill  of  exceptions."  Under  the  ex- 
planation of  the  court  we  do  not  think  there 
was  any  error  in  the  ruling,  since  the  evi- 
dence showed  clearly  that  the  witness  had 
married  appellant  while  she  had  a  living 
husband.  Therefore  the  marriage  to  ap- 
pellant was  void. 

By  the  eleventh  bill  of  exceptions  ap- 
pellant complains  "that  Maria  Lara,  former- 
ly Maria  Campos,  was  permitted  to  testify, 
as  follows:  'A  night  or  two  before  the  trial 
of  this  case,  L.  Old,  Esq.  [defendant's  at- 
torney], Hal  Bowles,  and  Sam  Johnson  [dep- 
uty sheriff  of  Uvalde  county]  came  to  my 
house  in  Uvalde,  after  dark,  and  had  a  con- 
versation with  me  about  marrying  defend- 
ant, Jesus  Lara,  and  we  all  came  to  town  to- 
gether, and  went  to  the  jail.'"  Appellant 
objected  to  this  testimony,  because  it  was 
actions  and  declarations  of  parties  other 
than  defendant.  In  no  way  connected  with 
the  offense,  long  after  the  same  bad  been 
committed,  and  in  his  absence;  be  being 
in  Jail  and  not  acquiescing  In  the  same.  The 
court  overruled  these  objections,  and  said 
testimony  was  permitted  to  go  to  the  Jury. 
We  do  not  think  this  testimony  was  ad- 
missible against  appellant  The  fact  that 
apipellaut  married  the  witness  would  be  ad- 
missible, and  the  fact  that  appellant  sent 
said  parties  to  witness  for  the  purpose  of 
getting  her  to  marry  him  would  be  admissi- 
ble; he  having  taken  the  stand  in  his  own  be- 
half. But  any  acts  or  declarations  of  third 
parties,  not  shown  to  have  been  authorized 
by  appellant,  would  not  be  admissible 
against  him. 

Bill  No.  24  shows  that  appellant  testl- 
fled in  his  own  behalf  as  follows:  "I  went 
with  Marcus  Corsallls  down  toward  Maria's 
house.  When  we  got  near  to  Maria's  house, 
we  came  upon  six  or  seven  men.  Juan  Rod- 
riques  [deceased]  was  one  of  them.  He 
started  up  to  me,  and  said:  'Here  you  come, 
you  son  of  a  bitch  1'  grabbed  hold  of  my  arm, 
struck  me,  knocked  me  down,  and  got  on 
top  of  me,  and  kicked  me,  and  t|ien  I  pulled 
my   pistol   and   8hotbi|^ff^  by^lnDClD    ^^ 
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abont  eigbt  oe  nine  days,  I  helped  my  brotb- 
er,  Pedro  Lara,  wash  some  blood  off  of  him- 
self, and  he  aald  deceased  bad  hit  him  with 
a  pair  of  'brass  knncka,'  and  said  to  blm  at 
the  same  time:  'I  hare  whipped  yonr  broth- 
er, Cerlo  Lara.  1  have  whipped  you.  I  am 
going  to  beat  your  brother,  Jesus  [meaning 
defendant],  and  am  going  to  fuck  the  whole 
Lara  family.' "  The  court  wholly  failed  In 
any  part  of  his  charge  to  the  Jory,  In  con- 
nection with  self-defense,  to  charge  on  the 
law  of  threats.  The  court  erred  In  not  char- 
ging upon  the  law  of  threats. 

Complaint  Is  also  made  of  the  following 
portion  of  the  court's  charge:  "If  you  be- 
lieve from  the  evidence  that  defendant, 
Jesus  Lara,  killed  Jnan  Rodriguez,  by  shoot- 
ing him  with  a  pistol,  and  you  further  find 
that  at  the  time  of  so  doing  Juan  Rodrlquez 
had  made  an  attack  on  blm,  defendant.  In  the 
nighttime,  took  bold  of  him,  struck  defend- 
ant a  blow  with  a  piece  of  iron  or  any  kind 
of  hard  substance,  which  cansed  him  to 
fall  to  the  ground,  and  that  said  Juan  Rod- 
rlquez then  got  on  top  of  defendant,  and 
defendant  then  pulled  bis  pistol  and  shot 
and  thereby  killed  deceased,  if  yon  so  find, 
or  if  yon  have  a  reasonable  doubt  as  to  the 
same,  you  will  acquit  defendant."  Instead 
of  this  charge,  the  court  should  have  told  the 
Jury  that  if  deceased  had  threatened  the 
life  of  defendant,  and  that  at  the  time  de- 
ceased met  defendant  be  made  a  violent 
assault  ni>on  him,  and  defendant,  believing 
bis  life  was  In  danger  or  his  person  in  danger 
of  serious  bodily  injury,  slew  deceased,  then  de- 
fendant would  not  be  guilty  of  any  ofCense; 
or.  If  the  jury  bad  a  reasonable  doubt  as  to 
the  same,  they  should  acquit  defendant  In 
other  words.  It  was  not  necessary  that  the  jury 
should  believe  each  etTort  to  injure  defendant 
was  committed  by  deceased  before  defend- 
ant's right  of  self-defense  could  be  availed  of. 

It  Is  further  Insisted  that  the  court  should 
have  charged  on  manslaughter.  We  think 
this  position  Is  correct  Appellant  having 
been  prevjonsly  warned  of  threats  against 
bis  person  by  deceased,  suddenly  meeting 
deceased,  as  the  evidence  here  shows,  and 
being  assaulted  by  him,  if  his  mind  was 
rendered  incapable  of  cool  reflection,  and 
he  slew  deceased  under  anger  or  fear,  pro- 
ducing sudden  passion,  and  the  jury  believed 
he  was  Incapable  of  cool  reflection  from  an 
adequate  cause,  they  should  have  convicted 
defendant  of  manslaughter,  and  the  court 
should  have  so  charged. 

Appellant's  counsel  asked  the  court  for  a 
20-day  order  in  which  to  file  bill  of  exceptions 
and  statement  of  facts  after  the  adjournment 
of  the  term.  Thereupon  the  judge  proceed- 
ed in  open  court,  as  counsel  for  appellant 
thought  to  enter  up  said  order  on  his  docket 
If  we  did  not  know  what  was  attempted  to 
be  done,  we  could  not  tell  from  the  reading 
of  the  order,  as  contained  in  this  record, 
what  was  intended.  But  the  aflBdavlts  fil- 
ed in  this  court  by  counsel  for  appellant 


■how  that  be  exercised  tbe  utmost  diligence 
to  ascertain  whether  said  order  had  been 
entered  by  the  court  but  could  not  ascertain 
It  prior  to  the  adjournment  of  the  term. 
Therefore  we  deem  It  necessary  to  consider 
his  statement  of  facts  and  bills  of  exception. 
Under  the  present  statute  it  is  only  necessary 
for  the  court  to  enter  the  order  on  his  docket 
Formerly  it  was  necessary  to  place  said  order 
upon  the  minutes  of  the  court  In  vie'^  of 
the  fact  that  the  affidavits  l>efore  us  sliow 
that  appellant's  counsel  exercised  the  utmost 
diligence  to  get  said  order  entered  upon  the 
docket,  and  believing,  and  he  bad  a  rigflit  to 
believe,  that  said  order  was  so  entered,  we 
have  considered  said  statement  of  facts  and 
bills. 

For  the  errors  discussed,  the  judgment  is 
reversed,  and  the  cause  remanded. 


liAOX   BROS,   ft  KIMBALL  v.   MORTON 

et  ux. 
(Supreme  Court  of  Arkansas.    Oct  28,  19(».) 

1.  Tbiai. — Obal  Direction  or  Vkbdict. 

The  direction  to  retam  a  verdict  is  not  an 
instruction,  within  the  rale  requiring  insrmc- 
tions  to  be  in  writing. 

[Bd.  Note. — For  cases  in  point  see  voL  4fl^ 
Cent  Dig.  Trial,  {  401.] 

2.  NOTIOX— SXBVIOX  BT  MAIL. 

Where  a  lease  provided  that  in  the  event 
of  a  partial  overflow  of  the  leased  lands,  the 
lessees  should  notify  the  lessor  on  the  1st  day 
of  June  of  such  year  if  they  claim  daman  to 
the  crop  thereby,  a  notice  sent  by  mail  inforin- 
Ing  the  lessor  of  an  overflow  was  suflScient 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Notice,  {  24.] 

3.  Same. 

Where  a  lease  provided  that  In  caae  of  an 
overflow  which  should  cause  damage  and  for 
whidi  the  lessees  might  claim,  notice  should 
be  given  to  the  lessor  on  the  Ist  day  of  June, 
it  was  sufficient  that  the  notice  was  given  be- 
fore the  1st  day  of  June. 

[Ed.  Note. — For  cases  In  point  aee  vol.  37, 
Cent  Dig.  Notice,  i  24.] 

4.  Landlobd  akd  Tenant  —  Rbductior  op 
Bent. 

Where  a  lease  provided  that  ^  the  event 
of  an  overflow,  then  under  certain  conditions 
the  lessor  should  receive  as  rent  for  such  year 
a  certain  part  of  the  crop,  instead  of  cash  rent, 
and  should  have  the  use  of  a  certain  building 
and  machinery  for  that  year,  neither  the  fact 
that  the  lessees  continued  to  use  the  machinery, 
nor  that  they  did  not  cat  and  gather  certain 
grass,  forfeited  their  right  to  the  redaction  of 
the  rent  provided  for  in  case  of  overflow. 

[Rd.  Note. — For  cases  in  point  see  voL  32, 
Cent  Dig.  Landlord  and  Tenant  i  845.] 

6.  Same— Actions  fob  Rent— Question  vob 

JUBY. 

In  an  action  on  a  lease  providing  tor  a  cash 
rent,  and  containing  a  stipulation  that  in  the 
event  of  a  partial  overflow  of  the  land,  the 
lessees  should  notify  the  lessor  if  they  claim 
damages  to  the  crop  thereby,  there  was  evidencf 
tending  to  show  that  there  had  been  a  partial 
overflow  and  damage  to  the  crops,  that  plain- 
tiffs had  notice  thereof,  and  that  the  lessees 
were  not  liable  for  the  cash  rent  for  that  year. 
Held,  that  it  was  error  to  direct  a  verdict  for 
plaintiffs. 

[Ed.  Note. — For  cases  in  point  aee  vol.  32, 
Gent  Dig.  Landlord  and  Tenant  H  941,  9^] 
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Appeal  from  Clrcnit  Oonrt,  Desha  Oonntjr; 
Antonio  B.  Grace,  Judge. 

Action  by  J.  O.  Morton  and  wife  against 
lAcy  Bros.  &  Kimball  to  recover  rent  From 
a  Judgment  for  plaintiffs,  defendants  appeal 
Reversed. 

J.  O.  Morton  was  In  1902  the  owner  of  a 
plantation  In  Qesha  county  known  as  the 
"Greek  Place,"  and  hla  wife,  Oarrle  Morton, 
owned  a  plantation  In  the  same  county, 
known  as  "Mound  Place."  In  that  year  they 
leased  both  of  those  places  to  J.  K.  Lacy,  0. 
A.  Lacy,  and  A.  Kimball,  who  signed  the  con- 
tract as  Lacy  Bros.  &  Kimball.  The  lease 
was  for  a  term  of  three  years.  The  lessees 
were  to  pay  an  annual  rental  of  |2,000,  but 
the  contract  provided  that,  If  an  ove^ow  pre- 
vented the  production  of  a  crop,  no  rent 
should  be  paid.  The  contract  also  contained 
the  following  stipulation:  "In  the  event  of 
a  partial  overflow  of  said  land,  second  parties 
shall  notify  first  parties  on  the  1st  day  of 
June  of  such  year  if  they  claim  damage  to 
crop  thereby.  If  no  agreement  can  be  made 
between  the  parties  hereto  as  to  the  amount 
of  reduction  In  rent  for  that  year  on  account 
of  said  damage,  then  first  parties  shall  re- 
ceive as  rent  for  such  year  one-third  of  all 
the  com,  hay,  and  other  feed  products  of  the 
land,  and  one-fourth  of  the  cotton  and  cotton 
seed,  and  shall  have  the  use  of  the  glnhouae 
and  the  machinery  for  that  year."  These 
places  were  near  the  Mississippi  river,  and  In 
March,  1903,  were  partially  overflowed.  On 
the  7th  day  of  April,  1903,  the  lessees  sent  by 
registered  mail  a  letter  to  J.  6.  Morton  as 
follows:  "Dear  Sir:  Would  like  to  meet  you 
In  Arkansas  City  some  time  the  latter  part  of 
this  month.  In  order  that  we  might  adjust 
the  rent  matter,  as  you  know  the  place  has 
suffered  from  overflow.  Hoping  to  hear  from 
yon  at  an  early  date."  Morton  replied  to  this 
letter,  but  the  nature  of  the  reply  is  not 
shown.  In  July  there  was  another  partial 
overflow.  In  October  the  lessees  notifled  the 
lessors  that  they  were  holding  one-third  of 
the  com  and  one-fourth  of  the  cotton  sub- 
ject to  their  order.  The  lessors  demanded 
payment  of  the  roit  In  full,  and  afterwards 
brought  this  action  on  the  contract  to  re- 
cover of  the  lessees  $2,000  for  rent  of  1906. 
The  lessees  flled  an  answer,  setting  up  that 
there  had  been  a  partial  overflow;  that  they 
bad  notifled  the  lessors  thereof,  but  were  un- 
able to  come  to  any  agreement  with  them  in 
reference  to  the  rents,  and  were  ready  and 
willing  to  deliver  than  the  portion  of  the 
crop,  as  provided  in  the  contract  when  there 
had  been  a  partial  overflow  and  failure  to 
agree  on  the  rents.  On  the  trial  the  court 
directed  the  Jury  to  return  the  following  ver- 
dict, which  was  prepared  by  the  court:  "We, 
the  Jury,  by  direction  of  the  court,  find  for 
the  plaintiff  In  the  sum  of  $2,025.  3.  S.  War- 
renner,  Foreoian."    The  defendants  appealed. 

Taylor  &  Jonea,  for  appellants.  B.  S.  Pln- 
dall  and  CSampbell  &  Stevenson,  for  appel- 
lee*, 


KIDDIOK,  X  (after  stating  the  tacts). 
This  Is  an  appeal  from  a  Judgment  agafnst 
defendants  for  rent  of  land.  After  hearing 
the  evidence  the  court  directed  a  verdict  for 
the  plaintiffs  and  refused  to  put  this  direc- 
tion to  the  jury  in  writing  further  than  to 
write  out  the  verdict  and  tell  one  of  the 
Jurors  to  sign.  Counsel  for  defendants  con- 
tend that  this  direction  to  return  a  verdict 
was  an  instruction,  and  that  the  presiding 
Judge  erred  in  refusing  to  reduce  it  to  writ- 
ing. But  this  contention  cannot  be  sustain- 
ed. The  object  in  having  the  presiding  judge 
reduce  his  instructions  to  writing^  when  re- 
quested by  either  party,  is  to  avoid  any  con- 
troversy about  the  language  or  meaning  of 
the  court's  charge  to  the  Jury  when  the  case 
is  submitted  to  the  Jury.  But  this  provi- 
sion of  the  law  has  no  application  to  a  case 
when  the  Judge  is  of  the  opinion  that  there 
Is  nothing  to  be  submitted  to  the  Jury,  and 
disposes  of  the  case  by  directing  them  to  re- 
turn a  verdict  for  one  of  the  parties  for  a 
designated  amount  In  such  a  case  the  form 
of  the  Instruction,  or  the  particular  words 
used  by  the  Judge,  are  of  no  moment,  for  the 
act  of  the  Jury  in  returning  the  verdict  is 
merely  formal.  The  direction  to  return  a 
certain  verdict  is  in  fact  a  withdrawal  of 
the  case  from  the  Jury  and  a  decision  by  the 
court.  The  Judgment  itself  shows  this,  and 
there  is  no  possibility  of  a  mistake  as  to  the 
action  of  the  court,  and  no  necessity  for  re- 
ducing the  particular  words  used  by  the 
court  to  writing.  In  this  case  the  presiding 
Judge  prepared  the  verdict,  and  recited  there- 
in that  it  was  returned  by  the  direction  of 
the  court    Nothing  more  could  be  asked. 

The  reasons  which  influenced  the  Judge 
to  direct  a  verdict  are  not  stated  In  the  rec- 
ord, but  from  the  argument  of  counsel  we 
Infer  that  the  presiding  judge  was  of  the 
opinion,  either  that  the  notice  given  by  the 
lessees  to  the  lessors  that  there  had  been  au 
overflow  was  not  sufficient,  or  that  it  was 
not  given  at  the  time  required  by  the  con- 
tract Now,  the  provision  of  the  contract  in 
reference  to  notice  is  that  "in  the  event  of  a 
partial  overflow  of  said  lands  second  parties 
shall  notify  flrst  parties  on  the  1st  day  of 
June  of  such  year  if  they  claim  damage  to 
the  crop  thereby."  When  we  remember  that 
this  was  a  contract  between  the  owners  of 
plantations  and  their  lessees,  it  Is  evident 
that  there  was  nothing  formal  about  the  no- 
tice required.  It  is  not  even  required  that 
the  notice  should  be  in  writing.  The  inten- 
tion was  that  the  lessors  should  have  notice 
of  this  overflow  and  of  the  claim  for  a  re- 
duction of  rent  by  the  1st  of  June.  The  evi- 
dence shows,  we  think,  that  they  w»e  given 
notice  of  that  by  a  letter  mailed  by  lessees 
on  the  Tth  of  April,  which  plaintiffs  must 
have  received  a  few  days  afterwards,  for 
the  letter  was  answered. 

It  is  contended  with  much  force  that  this 
notice  was  of  no  effect  because  not  given  on 
the  1st  of  June,  as  provided  in  the  contract. 
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But  we  think  that  such  conBtructloa  of  the 
contract  would  be  entirely  too  strict  H  the 
notice  was  ^ren  prior  to  the  lot  day  of 
June,  the  parties  had  notice  on  that  day 
which  was  a  substantial  compliance  with  the 
terms  of  the  contract  So  soon  as  the  over- 
flow came,  and  It  was  certain  that  damage 
was  caused  thereby,  we  think  the  lessees 
had  the  right  to  give' the  notice  required  by 
the  contract  If  after  the  overflow  and  no- 
tice thereof  the  parties  could  not  or  did  not 
agree  on  the  amount  of  the  reduction  in  rent, 
the  contract  fixes  it  by  providing  that  the 
rent  shall' then  be  one-fourth  of  the  cotton 
and  one-tblrd  of  the  com,  hay,  and  other 
products  of  the  land  for  that  year.  The 
contract  also  provided  that  in  the  event  of 
an  overflow  the  lessors  should  have  the  use 
'  of  the  glnbouse  and  machinery  for  that  year. 
But  neither  the  fact  that  the  lessees  contin- 
ued to  use  the  gin,  nor  the  fact  that  they 
did  not  cut  and  gather  the  Bermuda  grass  on 
the  place,  forfeited  tbelr  right  to  the  reduc- 
tion In  the  rent  provided  for  in  case  of  over- 
flow. If  the  lessees  used  the  gin,  they  are 
liable  to  the  lessors  for  the  rental  value  there- 
of for  that  season,  and.  If  they  failed  to  gath- 
er any  crop  they  were  required  by  their 
contract  to  gather,  then  they  are  by  such  con- 
tract responsible  to  the  plalntlfb  for  one- 
tblrd  the  value  thereof.  Whether  Bermuda 
grass  was  a  crop  covered  by  the  contract  is 
a  question  of  fact,  about  which  we  express 
no  opinion. 

There  was  evidence  tending  to  show  that 
there  had  been  a  partial  overflow  and  dam- 
age to  crop  of  defendants,  that  plaintiffs  had 
notice  thereof,  and  that  defendants  were 
not  liable  for  the  $2,000  as  rents  for  that 
year,  but  for  a  part  of  the  crops  produced, 
and  for  the  use  of  the  glnbouse  and  ma- 
chinery. We  are  therefore  of  the  opinion 
that  the  presiding  Judge  erred  in  withdraw- 
ing the  case  from  the  Jury. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


WATERMAN   et  al.  v.   IRBT. 
(Supreme  Court  of  Arkansaa.    Oct.  14,  1905.) 

1.  Taxation  —  SaI/KS   fob    Norpaykeht   or 
Taxes— Bbdemption— Complaint. 

Where  the  complaint  in  a  suit  contained 
only  the  allegations  essential  to  the  mainte- 
nance of  a  suit  to  redeem  land  sold  for  taxes, 
the  court  properly  treated  the  suit  as  one  to 
redeem,  though  the  prayer  of  the  complaint  was 
only  that  the  tax  sale  be  canceled  and  the  land 
decreed  to  belong  to  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  K  67,  108.] 

2.  AFFEAii— Objections  Not  RAisEn  Bixow. 

Where  a  defendant  treated  the  complaint 
as  one  seeking  to  redeem  land  sold  for  taxes, 
and  tendered  an  issue  as  to  the  right  to  redeem, 
and  the  proof  was,  without  objection,  all  di- 
rected to  that  issue,  defendant  could  not  for  the 
first  time  on  appeal  take  advantage  of  a  defect 
in  the  prayer  tor  relief. 

3.  Taxation— Redemption  feom  Tax  Sals— 

BUBDEN    Of   PBOOF. 

One  suing  to  redeem  land  sold  for  taxea 


baa  the  burden  of  proving  that  b»  was  the  own- 
er of  the  land  at  the  time  of  the  tax  sale. 

fEd.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {  1451.] 

4.  Sajie— Pbiita  Fach  SjVIDENox  or  Owheb- 

8HIP. 

Where  one  suing  to  redeem  land  sold  for 
taxea  introduced  in  evidence,  in  8upi>ort  of  his 
title,  a  donation  deed  from  the  state  and  a  copy 
of  the  certificate  of  improvemeuta,  a  prima  facie 
case  was  established  by  virtue  of  Act  Dec.  23, 
1840  (Laws  1840,  p.  60),  providing  that  the 
donation  deed  and  certificate  of  improvements 
shall  be  evidence  that  the  lands  had  been  regu- 
larly forfeited  by  the  owner  and  that  the  state 
had  properly  donated  its  rights  thereto,  and  it 
devolved  on  defendant  to  i»rove  tliat  the  tax 
forfeiture  was  invalid. 
6.  Same— Validitt  of  Donation  Dkkd— Kvi- 

nENCE. 

On  the  issue  of  the  validity  of  a  donation 
deed  from  the  state  dated  in  1872,  the  records 
of  the  levying  court  and  of  the  tax  sales  for 
1865  and  1866  showed  that  the  lands  were  sold 
for  taxes  and  cost  in  excess  of  the  amount  law- 
fully assessed,  bnt  there  was  no  proof  tliat  tlie 
state's  title  was  based  on  forfeitures  for  either 
year.  Beld  not  to  overcome  the  prima  facia 
ease  made  out  by  the  donation  deed;  Act  Dec 
^  1840  (Laws  1840,  p.  60),  declaring  that 
donation  deeds  shall  be  evidence  that  the  lands 
had  been  regularly  forfeited  by  the  owner,  and 
that  the  .state  had  regularly  donated  its  right 
thereto. 

6.  Sams— Rbdemftton  fbom  Tax  Sai.e. 

A  holder  under  a  donation  deed,  who  has 
paid  the  taxes  on  the  land  for  several  years,  has 
a  lien  therefor,  and  is  entitled  to  redeem  the 
land  sold  for  subsequent  taxes. 

7.  Same— Redemption— PBOCEOTJKS—PATifKNT 
OF  Taxes. 

Under  Kirby's  Dig.  <{  7095,  7115,  anthoi^ 
icing  the  redemption  of  land  sold  for  taxes,  and 

Providing  that  a  purchaser  at  a  tax  sale  shall 
e  entitled  to  the  cash  value  of  the  improve- 
ments made  after  two  years  from  the  date  of 
sale  which  shall  be  a  charge  on  the  land,  the 
right  to  redeem  land  sold  for  taxes  can  only  be 
exercised  on  the  payment  of  all  taxes  and  the 
cash  value  of  the  improvements,  and  the  court 
cannot  order  the  sale  of  the  land  in  aid  of  the 
effort  to  redeem. 

[Ed.  Note. — For  cases  in  point  see  v(d.  45, 
Cent  Dig.  Taxation,  {|  1431,  1435,  164a] 

8.  Bamb— Time  fob  Rxdemptioh. 

A  court  decreeing  that  one  as  owner  of 
land  is  entitled  to  redeem  the  same  from  a  sale 
for  taxes,  cannot  fix  the  time  within  which  the 
redemption  shall  be  made;  the  statute  fixing 
the  time. 

Appeal  from  Deeha  Chanc«7  Court;  Mar- 
cus L.  Hawkins,  Chancellor. 

Action  by  Stephen  W.  Irby,  by  Mattle  E- 
Moore  as  next  friend,  against  Gus  Waterman 
and  others.  From  a  Judgment  for  plalntUT, 
defendants  appeaL  Afllrmed  in  part:  revers- 
ed in  part 

This  is  a  suit  in  equity  brought  by  Stepboi 
W.  Irby,  a  minor,  suing  by  next  friend, 
against  the  defendants,  Waterman,  Wltbei^ 
spoon,  and  Smith,  to  redeem  lands  of  the 
plaintiff  sold  for  taxes.  He  claims  title  to 
the  lands  In  question  under  a  donation  deed 
from  the  state  to  Warren  O.  Irby,  dated  Feb- 
ruary 12,  1872,  and  alleges  that  the  latter  on 
August  4,  1874,  conveyed  the  lands  to  Joseph 
F.  Irby,  plaintiff's  father,  who  died  Decem- 
ber 9, 1886,  leaving  the  plaintiff  hia  only  belr 
at  law.    He  further  alleges  that  Joseph  F. 
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Irby  paid  taxes  on  the  lands  from  tbe  date 
of  the  conTeyance  to  him  ontll  his  death,  and 
that  said  Warren  G.  Irby  and  Joseph  F.  Irby 
made  valnable  Improvments  on  said  lands, 
«nd  occupied  the  same  from  1872  to  1886,  a 
period  of  more  than  14  years.  Waterman 
purchased  the  land  at  tax  sale  on  June  11, 
1891,  and  after  receiving  a  deed  went  Into 
possession  and  made  valuable  Improvements 
on  tbe  land,  and  subsequently  sold  portions 
thereof  to  Wltberspoon  and  Smith.  Tbe  de- 
fendants answered,  denying  that  plaintiff  has 
any  interest  in  the  land  or  is  entitled  to  re- 
deem, and  allege  that  the  forfeiture  for  taxes 
upon  which  the  state's  title  to  the  land  was 
based  was  void  on  account  of  certain  alleged 
defects  In  the  assessment  and  sale.  Tbe 
cause  was  heard  by  tb«  court  upon  the  plead- 
ings, depositions  of  witnesses,  and  documen- 
tary evidence,  and  a  final  decree  was  render^ 
ed,  finding  that  the  plaintiff  was  the  owner  of 
the  lands  at  the  time  of  the  tax  sale  to  de- 
fendant Waterman,  and  Is  entitled  to  redeem 
therefrom ;  that  said  defendants  had  expend- 
ed the  sum  of  $0S7.50  in  taxes  and  Improve- 
ment, and  was  entitled  to  re-lmbursement  of 
that  sum,  less  the  rents,  1458.32,  received 
since  the  offer  to  redeem,  leaving  the  net 
sum  of  $604.18,  which  was  declared  to  be  a 
lien  upon  said  lands ;  that  upon  the  payment 
of  said  sum  by  plaintiff  tbe  lands  would 
stand  redeemed  from  said  sale,  and  the  tax 
deed  to  defendant  Waterman  be  canceled, 
and  tliat.  If  tbe  same  be  not  paid  on  or  before 
the  day  fixed  by  tbe  court,  the  lands  be  sold 
by  tbe  commissioner  of  the  court  and  tbe 
proceeds  be  applied  in  discharge  of  said  Hen, 
and  balance  be  paid  to  the  plaintiff.  The 
defendants  appealed. 

Mehafry  ft  Armlstead  and  B.  S.  Plndall, 
for  appellants.    J.  W.  Dickinson,  for  appellee. 

McGUUJOCH,  J.  (after  stating  the  facts). 
1.  Counsel  for  appellants  contend,  first,  tbat 
')tae  chancellor  erred  in  treating  this  as  a  suit 
to  redeem.  The  complaint  contains  all  the  al- 
logations  essential  to  that  relief,  and  no  other, 
though  the  prayer  is  only  that  the  tax  sale 
be  canceled  and  the  land  decreed  to  belong  to 
the  plaintiff.  Under  a  prayer  for  general 
relief  the  court  may  grant  any  relief  tbat  the 
facts  stated  and  proved  will  warrant,  al- 
though it  may  be  inconsistent  with  tbe  spe- 
cial relief  prayed.  Kelly's  Heirs  v.  McGuire^ 
15  Atk.  655;  Shields  v.  Trammell,  19  Ark. 
62;  Dews  v.  Cornish,  20  Ark.  332;  Obaffe 
v.  Oliver,  39  Ark.  631.  If  the  complaint 
states  and  the  proof  establishes  facts  suffi- 
cient to  constitute  a  cause  of  action,  relief 
shonld  not  be  denied  because  tbe  plaintiff  is 
mistaken  in  the  relief  asked.  Ashley  v.  Lit- 
tle nodk.  56  Ark.  891,  19  S.  W.  105&  More- 
over, tbe  defendants  in  their  answer  treated 
tbe  complaint  as  seeking  a  redemption  and 
tendered  an  issue  as  to  the  right  to  redeem. 
Tbe  proof  was,  without  objection,  all  di- 
rected to  that  Issue,  and  the  prayer  of  the 
eonaplaint  n^.nst  be  treated  as  amended  to  con- 


form to  that  issue.  Davis  v.  Goodman,  62 
Ark.  262,  36  S.  W.  231.  The  appellants  can- 
not take  advantage  here  for  the  first  time 
of  a  defect  in  the  prayer  for  relief. 

2.  It  is  next  contended  that  the  tax  sale, 
which  was  the  basis  of  the  state's  donation 
deed  to  Warren  C.  Irby,  was  void,  and  that 
on  that  account  tbe  alleged  title  of  appellee 
failed.  The  burden  was  upon  appellee  to 
prove  that  he  was  tbe  owner  of  tbe  lands  at 
the  time  of  tbe  tax  sale  to  Waterman,  and 
to  sustain  his  claim  of  title  he  Introduced 
tbe  donation  deed  and  copy  of  tbe  certificate 
of  improvement  This  made  a  prima  facie 
case,  and  cast  upon  appellants  the  burden  of 
showing  that  tbe  tax  forfeiture  was  Invalid. 
Thornton  v.  St  L.  Refrigerator  Co.,  69  Ark. 
424,  65  8.  W.  118.  The  statute  In  force  at 
the  time  of  the  donation  in  question  provided 
tbat  the  donation  deed  and  certificate  of  im- 
provements "shall  be  evidence  in  all  the 
courts  of  a  good  and  valid  title  in  the  donee, 
his  heirs  and  assigns,  and  shall  be  evidence 
that  the  lands  had  been  regularly  forfeited  by 
the  original  owner,  that  the  state  had  proper- 
ly donated  Its  right  thereto,  and  such  evidence 
shall  be  received  by  tbe  courts."  Act  Dec.  23, 
1840;  Laws  1840,  p.  60.  Appellants,  to  sus- 
tain their  attack  upon  the  invalidity  of  the 
donation  deed,  Introduced  in  evidence  the  rec- 
ords of  the  levying  court  and  tbe  record  of 
tax  sales  for  the  years  1865  and  1866,  which 
tended  to  show  that  the  lands  were  sold  for 
taxes  and  cost  in  excess  of  the  amount  law- 
fully assessed.  There  is  no  proof,  however. 
In  tbe  record  that  the  state's  title  was  based 
on  forfeitures  for  either  of  those  years,  and 
the  prima  fade  case  made  out  by  the  dona- 
tion deed  is  not  overcome.  There  may  have 
been  a  valid  forfeiture  subsequent  to  those 
years,  and  In  giving  force  to  the  statute  we 
most  presume  that  there  was  until  the  con- 
trary be  shown.  The  right  of  appellee  to 
redeem  the  lands  must  also  be  sustained  upon 
another  ground,  about  which  there  Is  no  dis- 
pute in  the  pleadings.  His  ancestor,  who 
held  under  tbe  donation  deed,  paid  taxes  on 
the  lands  for  a  number  of  years,  and,  having 
a  lien  therefor,  it  constituted  such  an  Interest 
In  tbe  lands  as  entitled  him  to  redeem.  Smith 
v.  Thornton  (Ark.)  86  S.  W.  1008.  Tbe  writer 
hereof  does  not  approve  the  doctrine  ]ust 
stated.  He  expressed  his  dissent  therefrom 
in  the  case  just  cited,  but  the  question  must 
now  be  treated  as  settled  by  the  decision  in 
tbat  case,  and  it  is  conclusive  of  tbe  case  at 
bar. 

8.  Tbe  chancellor  erred  in  decreeing  a  sale 
of  tbe  lands  for  the  amount  found  to  be  due 
appellants  by  appellee  to  accomplish  the  re- 
demption. The  right  to  redeem  from  tax 
sales  is  one  conferred  by  statute  upon  tbe 
terms  therein  named;  i.  e.,  tbe  payment  of 
all  taxes  and  cash  value  of  Improvements. 
Kirby'B  Dig.  H  7095,  7115.  When  the  amount 
is  ascertained,  it  must  be  paid  before  the  re- 
demption is  accomplished.  The  court  should 
not  order  the  lands  sold  in  «ld>.of  the  effort 
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to  redeem.  If  the  claimant  asserta  tbe  right 
to  redeem,  he  mnst  pay  the  proper  amomit 
when  aacertalned.  Nor  shou!£  the  court  have 
fixed  any  time  within  which  appellee  should 
redeem.  The  statute  fixes  the  time,  and  ap- 
pellee may  still  redeem  by  paying  tbe  amount 
fixed  by  the  court 

Tbe  decree  la  affirmed.  In  so  far  as  it  de- 
clares the  right  of  appellee  to  redeem  and 
fixes  the  amount  to  be  paid  In  redemption, 
bat  is  reversed  as  to  tbe  order  for  sale  of 
the  lands. 


ST.   LOUIS   SOUTHWESTERN   RT.   CO. 

T.  MORRIS. 
(Supreme  Court  of  Arkansas.    Oct.  14,  1005.) 

1.  Watebs  ahd  Watkb  Coubses  — Obstbuo- 

TION  or  Fl^W— LUCITAIIOKS. 

Where  a  railroad  constructs  a  ditch  which, 
unless  kept  open  by  labor,  is  liable  to  become 
obstructed  by  soil  and  vegetation,  and  by  other 
things  washed  into  it  by  rains,  and  the  in- 
jurious effects  thereof  to  neighboring  land  de- 
pend upon  the  seasons,  the  rains,  and  the  floods, 
and  the  damage  caused  thereby  is  intermittent, 
limitations  commence  to  run  against  actions  for 
such  damage  at  the  time  the  particular  damage 
is  done,  and  not  at  the  time  of  the  completion 
of  the  ditch. 

2.  Sake— Surface   Waters— Dbainaob—Lia- 

BIUTT  FOB  STBAROEBS'    ACTS. 

A  railroad  which  constructs  a  ditch  which 
discharges  surface  water  onto  another's  land 
is  not  liable  for  damage  done  by  surface  water 
emptied  into  its  ditch  from  lateral  ditches  made 
by  strangers  without  tbe  railroad's  knowledge 
or  consent. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  48, 
Cent  Dig.  Waters  and  Water  Courses,  {  140.] 

3.  Same— Dauaoes— IRJUBIES  to  Cbops— In- 
structions. 

In  an  action  for  the  destruction  of  crops 
caused  by  the  discharge  of  surface  water  from 
a  ditch  constructed  by  defendant  a  charge  that 
the  measure  of  damages  was  tbe  difference  be- 
tween what  plaintiff's  land  would  have  other- 
wise produced  and  what  it  did  actually  produce 
was  defective,  in  failing  to  require  a  deduction 
of  the  difference  between  the  cost  of  producing 
and  gathering  a  full  crop  and  that  of  producing 
and  gathering  the  crop  actually  raised. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  {  140.J 

4.  Evidence  —  Opinions  —  NoNBXPEBT  Wit- 
nesses. 

In  an  action  for  injury  to  crops  by  tbe  dis- 
charge of  surface  water  from  a  ditch  construct- 
ed by  defendant,  the  opinions  of  nonexpert  wit- 
nesses as  to  how  plaintiff's  land  could  have  been 
drained  and  tbe  overflow  of  it  prevented  were 
inadmissible,  but  they  should  have  stated  what 
was  necessary  to  show  that  fact,  and  left  the 
drawing  of  the  conclusion  to  tbe  Jury,  unless 
such  fact  could  not  have  been  sufficiently  riiown 
without  their  opinion. 

Appeal  from  Circuit  Court,  Lonoke  County ; 
Geotge  M.  Cbapllne,  Judge. 

Action  by  Lee  Morris  against  the  St  Louis 
Southwestern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Saml.  H.  West  and  Bridges  ft  Wooldridge, 
for  appellant  J.  B.  Gray,  Thomas  C.  Trim- 
ble, Joe  T.  Robinson,  and  Thomas  0.  Trimble, 
Jr.,  for   appellM. 


BATTLE,  J.  On  the  29th  day  of  Jannary, 
1903,  Lee  Morris  commenced  an  action 
against  the  St  Louis  Southwestern  Rail- 
way Company  to  recover  the  damages  he  had 
suffered  by  reason  of  a  ditch  made  by  tbe 
defendant.  He  alleged  In  his  complaint  that 
the  defendant  had  made,  and  was  at  that 
time  maintaining,  and  bad  maintained  a  ditch 
by  means  of  which  it  collected  in  one  chan- 
nel a  large  amount  of  water,  diverted  It 
from  Its  natural  drainage,  and  discharged  it 
In  a  mass  upon  certain  lands  of  the  plaintiff, 
which  otherwise  would  have  flowed  in  other 
directions;  that  his  crops  on  these  lands  in 
the  years  1900,  1901,  and  1902  were  materi- 
ally Injured  by  tbe  increased  flow  of  water 
caused  by  the  ditch. 

The  defendant  answered  and  denied  these 
allegations  and  pleaded  the  statute  of  limita- 
tions' of  three  years  in  bar  of  the  action. 

Tbe  issues  in  the  case  were  tried  by  a  Jory. 
Evidence  was  adduced  In  the  trial  tending 
to  prove  the  following  facts:  Prior  to  the 
year  1900,  and  more  than  three  years  tiefore 
tbe  commencement  of  this  action,  the  defend- 
ant constructed  a  ditch,  about  one  mile  and 
a  quarter  or  a  mile  and  a  half  in  lengtli, 
along  the  east  side  of  Its  railway,  in  Lonoke 
county.  The  lower  end  of  it  was  near  the 
land  of  plaintiff  and  was  obstructed  by  a 
ridge.  Lateral  ditches  leading  into  and  con- 
nected with  It  were  dug  by  other  parties 
without  the  knowledge  or  consent  of  the 
defendant  These  ditches  collected  a  large 
amount  of  surface  water,  diverted  It  from  its 
natural  drainage,  and  precipitated  it  upon 
the  land  of  the  plaintiff,  and  damaged  bis 
cotton  crops  gp-owing  thereon.  This  occurred 
in  tbe  years  1900  and  1901  and  1902.  In  each 
of  these  years  35  or  40  acres  of  plaintiff's 
land  were  overfiowed.  This  land  was  plant- 
ed in  cotton,  which  was  injured  by  the  water 
thrown  on  It  about  one-half.  Other  lands 
adjoining,  and  of  the  same  quality,  produced 
in  tbe  same  years  three-fourths  of  a  bale  for 
each  acre.  In  this  time  the  average  price 
of  cotton  in  tbe  seed  was  2^  cents  a  poond. 
and  from  1,800  to  2,000  pounds  of  seed  cot- 
ton made  a  bale.  The  cost  of  tbe  prodnctlon 
and  gathering  is  not  shown  by  the  evidence. 

During  the  progress  of  tbe  trial  witnesses 
who  were  not  shown  to  be  experts  were  al- 
lowed to  testify,  over  the  objections  of  tbe 
defendant  that  plalntiflF's  land  coold  have 
been  drained  and  tbe  overflow  of  it  prevent- 
ed by  extending  the  ditch,  made  by  the  de- 
fendant through  a  certain  ridge. 

The  court  instructed  tbe  Jury,  over  de- 
fendant's objections,  as  follows:  "Ton  are 
instructed  that.  If  you  find  from  the  evidence 
that  the  plaintiff  sustained  any  damage  to 
his  crops  by  reason  of  water  being  thrown 
on  said  land  from  a  ditdi  constmcted  by 
the  defendant  railroad  company,  not  Into  t 
channel  or  live  stream  sufficient  to  carry 
off  same,  then  tlie  measure  of  his  damages 
would  be  the  difference  between  what  tbe 
land  would  have  othwwise  produced  and 
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what  It  did  actually  produce."  And  It  refut- 
ed to  instruct  ttaem,  at  tbe  request  of  the 
defendant,  as  follows: 

"If  ttaeland  of  plaintiff  has  sustained  dam- 
age by  reason  of  a  ditch  dug  by  defendant,  hia 
cause  of  action  accrued  when  the  ditch  was 
dug ;  and,  If  It  appears  from  the  evidence  that 
the  ditches  were  dug  more  than  three  years 
before  the  filing  of  this  suit,  the  Jury  will 
find  for  the  defendant  as  to  any  damage 
to  the  land  of  plaintiff. 

"The  Jury  are  instructed  that,  although 
they  may  find  from  the  evidence  that  the 
defendant  Ln  the  construction  of  Its  road 
excavated  a  ditch  on  its  own  right  of  way 
along  the  east  side  of  its  track,  through 
which  water  at  certain  seasons  of  the  year 
is  discharged  and  carried  upon  the  lands 
of  the  plaintiff,  the  defendant  is  not  liable 
for  damages  on  account  of  any  water  that 
may  be  brought  Into  such  ditch  and  dischar- 
ged upon  the  land  of  plaintiff  by  artificial 
ditches  extending  into  said  railroad  ditch 
and  made  without  consent  of  defendant. 

"The  defendant  is  only  liable  to  the  plain- 
tiff for  such  damages  as  may  ensue  from 
it*  own  acts  or  the  acts  of  Its  agents,  and. 
If  the  Jury  should  further  believe  that  the 
water  from  tbe  adjoining  lands  have  been 
conducted  into  such  railroad  ditch  by  arti- 
ficial ditches  made  without  the  consent  of 
tbe  defendant,  thereby  increasing  the  flow 
of  water  through  said  ditch  upon  plaintiff's 
land,  the  defendant  is  not  liable  to  the  plain- 
tiff for  damages  caused  by  water  artificially 
brought  Into  Its  ditch  from  adjoining  lands 
without  its  consent,  and  the  burdjen  of  show- 
ing that  the  railroad  consented-  to  such  ditch- 
es being  put  into  its  right  of  way,  and 
ditches  thereon,  rests  upon  plaintiff,  and 
without  evidence  on  that  issue  yon  will  find 
for  defendant" 

The  plaintiff  recovered  a  verdict  and 
Judgment  for  $480,  and  tbe  defendant  ap- 
pealed. 

It  is  first  Insisted  by  appellant  that  this 
action  iB  barred  by  the  statute  of  limitations, 
because  it  was  not  brooght  within  three 
years  after  the  ditch  was  completed.  Does 
It  come  within  the  rule  which  provides  that 
actions  for  Injuries  caused  by  nuisances  of 
permanent  character  shall  be  brought  with- 
in three  years  after  the  construction  of  the 
nnlsance?  In  St.  Louis,  I.  M.  &  Sou.  Ry.  v. 
Biggs,  52  Ark.  240,  12  S.  W.  831,  6  L.  R.  A. 
804,  20  Am.  St  Rep.  174,  the  rule  Is  stated 
as  follows:  "Whenever  the  nuisance  is  of 
a  permanent  character  and  Its  construction 
and  continuance  are  necessarily  an  Injury, 
the  damage  is  original,  and  may  be  at  once 
fully  compensated.  In  such  case  the  statute 
of  limitations  begins  to  mn  upon  the  con- 
stmctlon  of  the  nnlsance.  •  •  •  But, 
when  such  gtmcture  Is  permanent  in  ita 
character,  and  its  construction  and  continu- 
ance are  not  necessarily  Injurious,  but  may 
or  may  not  be  so,  the  Injury  to  be  compensat- 
ed in  a  salt  is  only  the  damage  which  haa 


happened ;  and  there  may  be  aa  many  succes- 
sive recoveries  as  there  are  successive  In- 
juries. In  such  case  the  statute  of  limita- 
tions begins  to  run  from  the  happening  of 
the  injury  complained  of." 

St  LoiUs,  I.  M.  &  Sou.  Ry.  C!o.  v.  Biggs, 
supra,  was  an  action  to  recover  damages 
sustained  In  1885  on  account  of  tbe  destruc- 
tion of  plaintiff's  levees,  fences,  and  crops 
by  an  overfiow  alleged  to  have  resulted 
from  the  negligent  construction  and  main- 
tenance of  a  railway  embankment  through 
the  Red  river  bottom  In  1873,  without  suffi- 
cient openings  to  permit  the  passage  of 
water.  The  defendant  pleaded  the  statute 
of  limitations  of  three  years  in  bar  of  the  ac- 
tion. The  railroad  embankment  was  con- 
stmcted  in  1878.  The  Red  river  bottoms, 
Including  the  plaintiffs  land,  which  was  sit- 
uated therein,  was  overflowed  in  1876  and 
1885.  By  reason  of  Insufficient  openings  'n 
the  railway  embankment,  the  water  in  cases 
of  unusual  overflow  was  impeded  and  rose 
higher  and  remained  longer  upon  plaintiff's 
land  than  it  had  formerly  done.  In  1885 
plaintiff's  crops  were  destroyed  and  her 
levee  broken  by  water  damned  by  the  em- 
bankment upon  her  land.  This  court  held 
that  that  case  could  be  brought  within  three 
years  after  the  happening  of  the  injury. 
That  case,  to  some  extent,  explained  the  rule 
as  laid  down  by  the  court 

Railway  Company  v.  Tarborough,  56  Ark. 
612,  20  S.  W.  515,  was  an  action  similar  to 
St  Louis,  I.  M.  &  Sou.  Ry.  Co.  v.  Biggs,  52 
Ark.  240,  12  S.  W.  331,  6  L.  R.  A.  804,  20  Am. 
St  Rep.  174,  and  was  against  the  same  de- 
fendant Floods  came,  and,  because  the  op- 
enings in  the  railway  embankment  were  not 
sufficient  to  permit  their  passage,  overflowed 
the  plalntltTs  land  and  destroyed  his  crops. 
This  court  said:  "The  damage  which  the 
plaintiff  sued  to  recover  was  not  original  in 
the  sense  that  It  necessarily  resulted  from 
the  erection  of  the  railway  embankment 
But  after  that  structure  was  completed  the 
injury  complained  of  was  still  entirely  un- 
certain and  contingent  and  such  as  might 
never  happen.  In  this  respect  the  case  Is 
simlliar  to  that  of  the  St  Louis,  etc.,  R.  Co. 
V.  Biggs,  52  Ark.  240,  12  S.  W.  331,  6  L.  R. 
A.  804,  20  Am.  St  Rep.  174;  and.  according 
to  the  rule  there  laid  down,  the  statute  of 
limitations  did  not  begin  to  run  until  the 
crops  were  destroyed." 

Railway  Co.  v.  Cook,  57  Ark.  387,  21  S.  W. 
1066,  was  an  action  for  injuries  to  land  "al- 
leged to  have  resulted  from  the  negligent 
manner  in  which  the  defendant  changed  the 
structure  of  its  road  bed.  It  was  alleged 
that  the  defendant  originally  constructed  its 
road  with  sufficient  openings,  but  that  In  the 
fall  of  1889  it  made  a  change,  substituting  a 
solid  embankment  for  a  trestle,  and  thereby 
encroached  upon  the  channel  of  Cache  river 
and  adjacent  sloughs  so  as  to  obstruct  the 
flow  of  water  through  them,  and  cause  It  to 
flow  back  on  plaintltTs  land ;  that^durlng  th« 
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following  wlBter  Us  land  was  by  this  means 
overflowed,  and  the  planting  of  a  crop  that 
year  prevented;  and  that  the  market  value 
of  the  land  was  destroyed  by  reason  of  the 
liability  to  overflow."  According  to  the  con- 
tention of  the  plaintiff  in  that  case  all  the 
damage  sustained  by  the  plaintiff  was  the 
result  of  an  original  wrong,  was  original, 
and  was  recoverable  in  one  action.  But  this 
court  did  not  sustain  that  contention.  The 
court  said:  "The  aim  of  the  law  is  to  com- 
pensate the  actual  loss  caused  by  the  injury, 
and  the  damage  should  be  so  measured  as  to 
accomplish  this  end.  •  •  •  To  determine 
what  the  loss  is  it  is  necessary  to  first  ascer- 
tain the  scope  of  the  injury,  for  nothing  can 
be  accounted  in  the  loss  that  does  not  arise 
from  the  injury.  If  all  damages  that  may 
ever  result  from  the  nuisance  are  In  law  tiM 
result  of  its  construction  as  an  original 
wrong,  then  everything  that  is  a  damage  in 
legal  contemplation,  whether  for  past  or  pro- 
spective losses,  is  recoverable  in  one  action; 
but,  U  the  wrong  be  continuing  and  the 
injuries  successive,  the  damage  done  by  each 
snccesBlve  injury  may  be  recovered  in  suc- 
cessive suits,  and  the  injury  to  be  compen- 
sated in  the  original  suit  la  only  the  dam- 
age that  has  happened." 

After  saying  that  'fthe  rule  for  determining 
whether  a  wrong  results  from  an  original  or 
continuing  wrong  was  formulated,"  In  St. 
Louis,  I.  M.  &  Sou.  Ry.  v.  Biggs,  supra,  and 
stating  the  rule  as  there  laid  down,  it  further 
said:  "Upon  the  facts  of  that  case  ♦  •  * 
it  was  held  to  come  in  the  latter  class,  and 
a  recovery  was  allowed  for  damage  caused 
by  overflowing  a  crop,  when  It  would  have 
been  barred  by  limitation  if  it  had  been 
occasioned  by  the  original  wrong.  Upon  the 
authority  of  that  case,  we  hold  that  succes- 
sive injuries  from  the  wrong  complained  of 
in  this  would  not  be  attributable  to  the  origi- 
nal, but  to  a  continuing  wrong,  and  that  the 
damage  recoverable  would  be  only  what  had 
happened  when  the  action  was  brought" 

According  to  the  doctrine  in  the  Cook  Case 
thestatuteof  limitations  commenced  running 
when  the  damage  in  that  case  was  done. 

In  St  Louis,  I.  M.  &  Sou.  Ry.  Co.  v.  Ste- 
phens, 72  Ark.  127,  78  S.  W.  766,  the  court 
followed  the  rule  as  laid  down  and  construed 
in  St  Louis,  I.  M.  &  Sou.  Ry.  Co.  v.  Biggs, 
62  Ark.  240,  12  S.  W.  831,  6  L.  R.  A.  804,  20 
Am.  St  Rep.  174,  and  Railway  Co.  v.  Yar- 
borough,  56  Ark.  612,  20  S.  W.  515 ;  the  facts 
In  the  cases  being  similar. 

Wood  on  Limitations  (3d  Ed.)  {  180,  says: 
"Bnt  wblle  this  is  the  rule  as  to  nuisances  of 
a  transient  rather  than  of  a  permanent  char- 
acter, yet,  when  the  original  nuisance  is  of 
a  permanent  character  so  that  the  damage 
inflicted  thereby  is  of  a  permanent  charac- 
ter, and  goes  to  the  destruction  of  the  estate 
thereby,  or  will  be  likely  to  continue  for  an 
indefinite  period,  and  during  its  existence 
deprive  the  landowner  of  any  beneficial  use 
of  that  portion  of  his  estate,  a  recovery  not 


only  may,  bnt  must,  be  bad  for  tbe  entire 
damage  In  one  action,  as  the  damage  is 
deemed  to  be  oilgiiial ;  and  as  the  entire  dam- 
age accnies  from  the  time  the  nuisance  is 
created,  and  only  one  recovery  can  be  had. 
the  statute  of  limitations  begins  to  run  from 
the  time  of  its  erection  against  the  owner  of 
the  estate  or  estates  affected  thereby." 

According  to  the  cases  and  authority  dted. 
in  cases  where  the  nuisance  Is  not  necessarily 
Injurious,  bnt  may  or  may  not  be  so,  and  if  it 
proves  to  be  injurious,  the  injury  continues 
for  a  while,  inflicts  damage,  and  then  entire- 
ly ceases,  the  statute  of  limitations  begins  to 
ran  from  tbe  time  the  damage  is  done  and 
not  before ;  and  there  may  be  aa  many  soc- 
cessive  recoveries  as  there  are  snccesalve  in- 
juries, and  the  statute  of  limitation  mns 
from  the  time  each  of  such  injuries  occnrs. 
Under  a  different  rule  the  injured  owner 
might  not  be  able  to  obtain  adequate  com- 
pensation. 

In  tbe  case  before  us  the  ditch  was  of  un- 
certain duration.  It  was  obstructed  at  tbe 
lower, end  by  a  ridge,  and,  unless  kept  open 
by  human  labor,  would  fill  up  by  tbe  soil, 
leaves  of  trees,  vegetation  growing  therein, 
and  other  things  washed  and  d^osited  there- 
in by  rains  and  other  causes.  Like  tbe  em- 
bankments of  railroads  without  snfllicient 
openings.  In  the  valley  of  a  river,  the  in- 
jurious effects  it  may  produce  depended  upon 
the  seasons,  the  rains,  and  the  floods,  and 
when  they  ceased  It  ceased  to  inflict  injury. 
So  the  statute  of  limitations  runs  against  ac- 
tions for  damages  caused  thereby  from  tbe 
time  the  injury  was  done,  and  not  from  tbe 
time  when  the  ditch  was  completed. 

It  appears  that  only  a  part  of  the  surface 
water  which  caused  the  damage  complained 
of  came  from  the  land  drained  by  tbe  ap- 
pellant's ditch,  but  that  other  water  was  con- 
veyed Into  the  ditch  by  lateral  ditches  dug 
by  other  parties  and  that  they  contribnted  to 
appellee's  injury.  Witnesses  testify  that  tbe 
appellant  in  no  way  aided  In  the  construction 
of  the  lateral  ditches  at  bad  anything  to  do 
with  them.  It  does  not  appear  that  tbey 
were  connected  with  tbe  appellant's  ditch 
with  its  knowledge  or  consent  Appellant 
insists  that  It  was  done  without  Its  knowl- 
edge or  authority,  and  that  the  evidence  so 
shows.  If  this  be  true,  the  appellant,  if  lia- 
ble at  all,  would  be  liable  for  its  proportion  of 
the  damages  caused  by  the  overflow  pro- 
duced by  the  ditches.  Sloggy  v.  DUworth, 
88  Minn.  179,  36  N.  W.  461,  8  Am.  St  Rep. 
666;    Sellick  v.  Hall,  47  Conn.  260.  273. 

The  court  instructed  the  jury  that.  If  they 
found  from  the  evidence  that  plaintiff  sus- 
tained any  damage  to  bis  crops  by  reason  of 
water  thrown  on  his  land  from  a  ditch  con- 
structed by  appellant,  "the  measure  of  big  dam- 
ages would  be  the  difference  between  what  tbe 
land  would  have  otherwise  produced  and 
what  it  did  actually  produce"  This  Instmc- 
tion  is  defective  in  falling  to  Instmct  the 
Jury  to  allow  oir  deduct,  tbe  difference  be- 
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tween  the  cost  of  prodactlon  and  gathering 
and  baling  of  a  fall  crop  of  cotton  and  the 
crop  actually  produced.  The  cost  of  gather- 
ing and  baling  was  certainly  less,  and  the 
cost  of  production  might  haye  been  less ;  but 
that  does  not  appear.  It  also  failed  to  In- 
struct the  Jury  to  make  any  deduction  on 
account  of  the  Increased  oyerflow  caused 
by  the  lateral  ditches,  although  they  found 
that  they  were  connected  with  the  railroad 
ditch  without  the  knowledge,  consent,  or 
sanction  of  the  appellant,  and  notwithstand- 
ing the  appellant  asked  for  an  Instruction 
npon  that  point  The  court  eereA  in  giving 
the  Instructions  as  It  did. 

The  opinion  of  the  witnesses,  who  wa%  not 
experts,  as  to  how  appellee's  land  could  haye 
been  drained  and  the  oyerflow  of  It  prevented, 
was  inadmlsslbla  They  should  have  stated 
what  was  necessary  to  show  that  fact.  If  they 
knew,  and  left  the  jury  to  judge  for  them- 
Belves,  unless  It  could  not  have  been  suffi- 
ciently shown  without  the  opinion.  "For 
If  It  was  practicable  for  them  to  detail  to  the 
Jury  the  facta  within  their  knowledge  as 
fully  and  perfectly  as  they  had  observed 
them,  then  the  jury  should  have  been  left 
free  to  draw  their  own  conclusions,  and  their 
opinions  were  Inadmissible."  Railway  Co. 
T.  Yarborough.  66  Ark.  612,  617,  20  S.  W.  616. 

For  the  errors  Indicated  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


LYON  et  nx.  v.  BASS. 
(Sapmne  Court  of  Arkansas.    Oct.  14,  1906.) 

1.  Patmewt — ^ATFUOATioir — Appbopbiatiok'  bt 
Cbeottob. 

Where  a  creditor  advanced  money  required 
to  bay  property  and  carry  on  his  debtor's 
business,  and  the  property  was  snbsequently 
sold,  and  the  proceeds  turned  over  to  the  credit- 
or, he  might  credit  the  proceeds  on  the  debt 
arising  from  sach  advances. 

[E!d.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Payment,  }  104.] 

2.  PATUEIitT — APFBOFKtATtOIT     BT     MOBTOAOKE. 

Where  property  mortgaged  to  secure  a 
debt  was  suDsequently  sold  and  tlie  proceeds 
turned  over  to  the  mortgagee,  the  presumption 
was  that  both  parties  intended  that  the  payment 
f:hoaid  be  applied  on  the  mortgage  debt,  and 
the  mortgagee  might  so  apply  it,  though  the 
debt  was  not  due. 

[Eld.  Note. — For  cases  in  point,  see  vol.  88, 
Cent   Dig.  Payment  f  111.] 
8.  Saice. 

Where  certain  property,  included  in  two 
mortgages  to  the  same  mortgagee,  was  sold 
and  the  proceeds  tamed  over  to  tlie  mortgagee, 
the  mortgagee,  in  the  absence  of  any  appro- 
priation by  the  debtor,  could  apply  them  to 
either  mortgage. 

4.    AFFEAL — RXCOBD CORCLXTBIVEnESB. 

A  record  entry  showing  that  the  parties, 
on  a  day  daring  a  term  of  court  were  allowed 
time  to  take  depositions,  cannot  overturn  the 
decree  entered  on  the  same  day ;  for  the  parties 
might  have  waived  the  continuance,  and  the 
decree  might  have  been  rendered  at  that  term. 
6.  Samb. 

The  fact  that  the  certificate  to  a  deposi- 
tion showed  that  it  was  taken  in  August  con- 
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sidered  in  omnectlon  with  the  order,  made  at 
the  Jnlj  term  preceding,  allowing  time  to  take 
depositions,  and  the  recital  in  the  decree 
entered  at  that  term  that  this  deposition  was 
considered  by  the  court  does  not  show  that 
the  decree  was  made  in  vacation  and  entered 
as  if  made  at  the  preceding  term. 
6.  Saue — Cebthioatb  of  Clebk  of  Codbt — 
Effect. 

A  'record  which  shows  that  a  decree  was 
rendered  at  a  term  of  court  and  which  the 
clerk  certifies  as  correct  is  not  overcome  by  a 
record  entry,  of  the  same  day  as  the  decree, 
showing  that  the  parties  were  allowed  time  to 
take  depositions,  and  that  a  certificate  to  a 
deposition  showed  that  it  was  taken  in  August 
following. 

Appeal  from  Calhoun  Chancery  Court; 
E.  O.  Mahoney,  Chancellor. 

Action  by  D.  W.  Bass  against  H.  L.  Lyon 
and  wife.  From  a  judgment  for  pialntlft,  de- 
fendants appeal.    Affirmed. 

On  the  lOtb  of  February,  1888,  H.  L.  Lyon 
and  wife,  N.  C  Lyon,  executed  a  deed  of 
trust  to  D.  W.  Bass  to  secure  a  note  for  the 
sum  of  $270,  due  and  payable  on  the  Ist  of 
October,  1S98,  and  all  other  Indebtedness  due 
by  the  mortgagors  to  Bass  at  that  time.  Af- 
terwards certain  other  advances  were  made 
by  Bass  to  Lyon  and  wife,  and  certain  pay- 
ments were  made  by  Lyon,  Bass  finally 
brought  an  action  In  equity  against  Lyon  and 
wife  to  foreclose  the  deed  of  trust  executed 
by  them,  in  which  he  alleged  that  they  owed 
him  a  balance  of  about  $400  principal  'and  in- 
terest The  defendants  appeared  and  filed 
an  answer,  in  which  they  alleged  that  they 
had  made  payments  to  plaintiff  upon  the  debt 
more  than  sufficient  to  liquidate  the  sum 
secured  by  the  deed.  The  chancellor  found 
in  favor  of  plaintiff,  and  gave  a  judgment 
In  his  favor  for  $411.03,  with  interest  from 
the  iBt  of  January,  1903,  and  ordered  the 
deed  of  trust  foreclosed  and  the  land  sold  to 
pay  the  judgment    Defendants  appealed. 

Thornton  &  Thornton,  for  appellants.  0. 
L.  Poole  and  Oaughan  &  Slfford,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  appeal  by  H.  L.  Lyon  and  N.  0. 
Lyon,  his  wife,  from  a  judgment  against  them 
in  favor  of  D.  W.  Baas,  foreclosing  a  trust 
deed.  The  first  contention  on  the  part  of  de- 
fendants is  that  the  debt  secured  by  the 
deed  has  been  paid.  The  evidence  tends  to 
show  that  the  plaintiff  had  two  separate  ac- 
counts against  Lyon — one  against  blm  and 
his  wife  jointly ;  the  other  against  Lyon  alone 
for  advances  made  to  him  to  carry  on  a  tim- 
ber and  stave  business.  This  last  account 
was  secured  by  a  deed  of  trust  executed 
by  H.  L.  Lyon  only.  No  Item  charged  in 
either  of  these  accounts  is  disputed  by  de- 
fendants, and  they  admit  the  amount  of  the 
debt  but  claim  that  if  the  payments  had 
been  properly  applied,  the  mortgage  debt 
of  Lyon  and  wife  would  have  been  paid.  But 
the  payments  which  defendants  claim  should 
have  been  applied  on  this  mortgage  debt  of 
Lyon  and  wife  were  made  by  Lyon  with 
funds  which  arose  out  of  the  sale  of  land. 
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timber,  ataves,  and  other  property  which 
Lyon  bad  acquired  In  the  stave  business,  and 
upon  which  Bass  held  a  lien  to  secure  ad- 
vances made  by  him  to  Lyon  In  that  business. 
The  evidence,  as  before  stated,  shows  that 
this  account  against  Lyon  iudlTldually  was 
entirely  separate  from  the  one  held  by  Bass 
against  Lyon  and  wife  Jointly,  which  is  in- 
volved In  this  suit. 

PlalntlfF  had  advanced  to  defendant  the 
money  required  to  buy  property  and  carry 
on  this  stave  business.  When,  therefore, 
the  staves  produced  In  that  business,  and 
the  other  property  which  plaintUf  had  ad- 
vanced the  money  for  defendant  to  purchase, 
had  been  sold  and  the  proceeds  turned  over 
to  plaintiff,  It  was  entirely  proper  for  plain- 
tiff to  credit  It  on  the  debts  of  that  business 
which  defendant  owed  him  for  such  advances. 
Defendant  had  executed  to  plaintiff  a  mort- 
gage on  this  property  to  secure  such  advances. 
When  property  is  mortgaged  to  secure  a  debt, 
and  afterwards  this  property  is  sold  and  the 
proceeds  turned  over  to  the  moftgagee,  the 
natural  presumption  is  that  both  parties  in- 
tend that  the  payment  shall  be  applied  on 
the  mortgage  debt  and  the  mctgagee  has 
the  right  to  apply  the  payment  In  that  way, 
even  though  the  mortgage  debt  be  not  due. 
Greer  v.  Turner,  47  Ark.  17.  14  S.  W.  883; 
Caldwell  T.  Hall,  49  Ark.  508,  1  S.  W.  62,  4 
Am.  St  Bep.  64;  Faisst  v.  Waldo,  57  Ark. 
275,  21  S.  W.  4S6. 

Bxrt  It  is  said  that  certain  cattle  sold  were 
included  In  both  mortgages,  and  that  there- 
fore the  proceeds  arising  from  their  sale  were 
improperly  applied  to  the  second  mortgage. 
The  evidence  as  to  whether  the  cattle  de- 
scribed In  the  second  mortgage  were  the  same 
as  those  in  the  first  is  not  at  all  clear ;  but 
conceding  that  they  were  the  same,  we  think 
that  when  the  debtor  made  no  appropriation 
of  such  ;«'oceeds,  the  creditor  had  the  right 
to  apply  them  to  either  debt  Hamilton  v. 
Rhodes  (Ark.)  88  S.  W.  867.  Without  going 
into  a  further  discussion  of  the  evidence  bear- 


ing on  the  different  payments,  we  will  lay 
that  in  our  opinion  it  ia  sufficient  to  support 
the  finding  of  the  chancellor  that  Bass  bad 
two  separate  accounts  against  Lyon,  and 
that  the  payments  made  thei-eon  were  proper- 
ly ai^Ued  by  him. 

In  conclusion  It  is  said  that  the  record 
shows  that  the  decree  was  rendered  In  vaca- 
tion.  The  decpee  purports  to  have  been  ren- 
dered at  the  July  term  of  the  Calhoun  chan- 
cery court  on  the  27th  day  of  July,  1903.    A 
record  entry  of  the  same  day,    which   im- 
mediately precedes  the  entry  of  the  decree, 
recites  that  the  parties  were  allowed  30  days 
In  which  to  take  depositions,  and  the  certif- 
icate of  one  of  the  depositions  shows  that 
it  was  taken  in  August  1903.    So  far  as  the 
record  entry  showing  that  parties  were  al- 
lowed time  to  take  depositions,  titat  cannot 
overturn  the  decree  entered  on  the  same  day, 
for  the  parties  might  afterwards  have  waiv- 
ed the  continuance,  and  the  decree  might 
tiave  been  rendered  at  that  term.    The  fact 
that  the  certificate  to  one  of  the  depositiona 
shows  that  It  was  taken  in  Angust  consider- 
ed In  connection  with  the  order  allowing  time 
to  take  depositions,  and  the  recital  in  the  de- 
cree that  the  deposition  of  this  witness  was 
considered  by  the  court  doee  tend  to  show 
that  the  decree  was  ihade  in  vacation  and 
entered  as  if  made  at  the  preceding  term. 
But  the  record  which  the  clerk  certifies  as 
correct  shows  that  the  decree  was  rendered 
at  the  July  term,  and  we  do  not  think  that 
the  other  matters  referred  to  are  sofficient 
to  overturn  tills  certificate    of   the    ofllcer. 
whose  duty  it  Is  to  send  up  a  perfect  tran- 
script of  the  record  below.    If  this  certifi- 
cate does  not  state  the  facts — if  the  record 
is   not  correct — ^the  appellant  should    have 
taken  steps  to  have  It  corrected.    Arkadelpbia 
Lbr.  Co.  V.  Asman,  72  Ark.  320,  79   S.  W. 
1060. 

In  the  present  state  of  the  record  the  Judg- 
m«)t  must  be  affirmed.    It  Is  so  ordered. 
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STATE  ▼.   STKBS. 

(Saprmae  Coart  of  Missouri,  Division  No.  2. 
Not.  21,  1905.) 

1.  jubt— compktenct  of  jubobs— opinior. 

A  juror  who  is  able,  notwithstanding  hia 
opinion,  foanded  on  rumor  or  newspaper  re- 
ports, to  give  accused  a  fair  trial  on  tiie  evi- 
dence, is  competent,  within  Eev.  St.  1899,  8 
2C16.  providing  that  if  It  appears  that  a  juror's 
opinion  is  founded  only  on  rumor  and  news- 
paper reports,  and  not  such  as  to  prejudice  hia 
mind,  he  may  be  sworn  as  a  juror, 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  U  471-478.] 

2.  Cbiminai.    Law— Evidihcb— Conspibaoy— 
sutficierct. 

A  conspiracy  to  commit  a  crime  may  be 
shown  by  facts  from  which  a  conspiracy  may  be 
inferred. 

[Ed.  Note. — For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  f  1014.] 

3.  Samx. 

On  the  issue  of  the  existence  of  a  con- 
spiracy between  defendant  and  a  third  person 
to  commit  rape,  evidence  examined,  and  held 
sufficient  to  justify  the  inference  that  there 
was  a  conspiracy. 

4.  Same— Etidbrck  or  Corsfibact. 

It  la  not  necessary  that  a  third  person 
shoold  be  joined  with  accused  in  the  iniorma-' 
tlon  in  order  to  permit  the  state  to  prove  a 
conspiracy  between  accused  and  the  third  per- 
son to  commit  the  crime  charged. 

5.  Sam*— EviDKNCB— Obj«otiow8— TiMB   TO 
Mask. 

A  defendant  on  trial  for  crime,  cannot 
after  a  witness  has  answered  a  question,  in- 
teniose  an  objection  to  the  question. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  |  1630.] 

6.  Sams— MonoN  to  Stbikb. 

Where  an  answer  is  not  responsive  to  a 
question,  the  accused  must  either  move  the 
court  to  exclude  it  or  ask  the  court  to  instruct 
the  Jury  to  disregard  it 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1639.] 

7.  BAXE— EVIDENCB    or    FUQHT    or    CONBPIB- 

atob— Admisbibiutt. 
Evidence  of  the   flight  of  a  conspirator, 
on  a  trial  of  a  co-conspirator,  is  irrelevant  and 
immaterial. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  1009.] 

8.  Same— HAB1CLE88  Ebbob. 

The  error  in  admitting  evidence  of  the 
flight  of  a  conspirator  on  the  trial  of  a  co-con- 
spirator is  not  prejudicial. 

9.  Haps— PBiNCtPAL  in  tbk  Fibst  Degbee. 

Rev.  St.  1889,  {  2364,  provides  that  every 
person  who  shall  be  a  principal  in  the  second 
degree  in  the  conunission  of  a  felony  may  be 
convicted  and  punished  as  a  principal  in  the 
first  degree.  Cm  a  trial  for  rape,  the  evidence 
showed  that  there  were  two  distinct  rapes  on 
the  prosecutrix-— one  by  a  third  person,  aided 
by  defendant  and  the  other  by  defendant. 
Held,  tbat  defendant  was  properly  tried  and 
convicted  as  principal  in  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  {  22.] 

10.  Cbiuinai.  Law— Btidesoe  — Otheb  Ot- 
fe:vses. 

Where  accused  and  a  third  person,  pur- 
Ruant  to  a  common  purpose,  ravished  a  females 
the  fact  that  the  third  person  first  assaulted 
ber  while  accused  looked  on,  and  that  he  im- 
mediately afterwards  did  the  same,  did  not 
make  two  distinct  oftenses,  and  evidence  of  the 
whole  transacti(»  was  admissible  on  the  trial 
of   accused. 


11.  Rape— Fbincipals  and  Accessobies. 

Where,  on  a  trial  for  rape,  the  evidence 
showed  that  defendant  stood  by  and  witnessed 
a  third  person  ravish  the  prosecutrix,  encoura- 
ging the  third  person  in  the  commission  of  the 
crime  by  his  presence,  by  refraining  from  at- 
tempting to  prevent  its  commission,  and  that 
defendant  immediately  thereafter  ravished  her, 
defendant  was  an  accessory  before  the  fact 
to  the  crime  committed  by  the  third  person, 
though  neither  the  prosecutrix  nor  defendant 
knew  him. 

12.  Gbiminai,  Law— Instbuotions- Cubino 
Ebbob. 

The  error  in  an  instruction,  on  a  trial  for 
rape,  that  the  prosecutrix  has  no  interest  in  the 
case  other  than  that  of  a  witness,  and  her  testi- 
mony must  be  weighed  like  that  of  any  other 
witness,  is  cured  by  an  Instruction  that,  though 
she  is  a  competent  witness,  the  fact  that  she 
was  implicated  in  the  affair  may  be  taken  in- 
to consideration  in  determining  the  weight  of 
her  testimony. 

13.  Same— E^vidence— SuFFiciENCT. 
Evidence  on  a  trial  for  rape  examined,  end 

held  to  show  that  a  third  person  and  defendant 
ravished  the  prosecutrix  pursuant  to  a  conspira- 
<^  to  commit  the  offense,  authorizing  a  convic- 
tion of  defendant. 

Appeal  from  Circuit  Court,  Lewis  County ; 
B.  R.  McKee,  Judge. 

Bruce  Sykes  was  convicted  of  rape,  and  be 
appeals.    Affirmed. 

Charles  D.  Stewart,  B.  L.  Anderson,  HII- 
bert  ft  Hilbert  W.  A.  Mussetter,  Dowell  ft 
Simpson,  and  Smoot  'Boyd  ft  Smeot,  for  ap- 
pellant The  Attorney  General,  N.  T.  Gen- 
try, R.  B.  Noel,  Pros.  Atty.,  and  O.  O.  Clay, 
tor  tbe  State. 

BURGESS,  J.  On  tbe  21st  day  of  June, 
1904,  tbe  defendant  was  convicted  of  rape 
upon  tbe  person  of  one  Alice  J.  Wood,  and 
his  puDlsbment  fixed  at  12  years'  impclBon- 
ment  In  tbe  state  penitentiary,  under  an  In- 
formation theretofore  filed  by  the  pros- 
ecuting attorney  of  Lewis  county  with  the 
clerk  of  tbe  circuit  court  of  said  county, 
cbarging  tbat  defendant,  in  said  county,  on 
tbe  28tb  day  of  June,  1903,  In  and  upon  one 
Alice  J.  Wood  unlawfully,  violently,  and  fe- 
lonionsiy  did  make  an  assault,  and  her,  tbe 
said  Alice  J.  Wood,  then  and  there,  unlaw- 
fully, forcibly,  and  against  ber  will,  feloni- 
ously did  ravish  and  carnally  know,  against 
tbe  peace  and  dignity  of  the  state.  After  un- 
availing motions  for  a  new  trial  and  In  ar- 
rest of  judgment,  defendant  appeals. 

Tbe  facts  are  substantially  as  follows :  On 
Saturday  evoilng,  June  27,  1903,  there  was  a 
festival  at  Salem  Schoolhouse,  in  Lewis  coun- 
ty. Tbe  night  was  dark,  but  light  enough  to 
see  a  short  distance.  Ben  Byers  attended 
said  festival  In  an  old  buggy  witb  a  dark  red 
running  gear,  drawn  by  a  sorrel  horse.  He 
took  two  small  children  wItb  bim,  a  nephew 
and  niece,  to  tbe  festival  early  tbat  evening, 
returning  with  tbem  to  bis  mother's  bouse, 
and  then,  about  8  o'clock,  went  back  to  tbe 
festival.  What  time  be  afterwards  returned 
home  Is  not  shown  by  the  evidence,  but  his 
mother  did  not  call  him  till  dinner  time  on 
Sunday,  when  he  came  down  stairs  from  his 
bedroom,    accompanied    by    the    defendant 
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The  acfaoolhonae  alluded  to  was  distant  some 
two  miles  from  tbe  Byers  home.  The  de- 
fendant attended  said  festival  In  a  two-horse 
buggy.  About  11  o'clock  Ben  Byers  made 
an  engagement  to  take  Miss  Anna  Wilson 
home  from  the  festival,  but  afterwards  asked 
to  be  excused,  for  the  reason,  as  he  stated, 
that  defendant  was  going  home  with  him  to 
stay  all  night,  and,  besides.  Miss  Wilson  had 
decided  to  go  to  another  place,  which  lay  In 
another  direction  from  the  schoolhousa  The 
prosecuting  witness  was  at  said  festival,  and 
met  the  defendant  there.  She  had  only  met 
him  once  before,  in  January,  1003,  at  a  ball 
In  Lewlston.'  Miss  Wood  attended  the  fes- 
tival in  company  with  her  cousin,  John 
Browning,  arriving  at  the  schoolhouse  about 
9  o'clock.  Defendant,  who  was  then  19  years 
old,  asked  the  prosecutrix  for  her  company 
home  at  about  11  o'clock.  She  declined,  say- 
ing that  she  had  come  there  with  her 
cousin.  Defendant  replied :  "He  don't  care. 
We  will  see  him."  He  then  took  her  out  to 
supper,  and  on  the  way  met  her  cousin.  She 
asked  her  cousin  if  he  cared  whether  defend- 
ant took  her  home,  and  he  replied  that  he 
did  not.  Defendant  and  the  prosecutrix 
had  supper,  and  then  started  together  toward 
her  home,  riding  in  a  one-horse  buggy.  On 
the  way  defendant  made  attempts  to  put  his 
arm  around  her  and  kiss  her,  she  objecting 
all  the  time.  Defendant  Insisted  that  she  did 
not  care  if  he  caressed  her,  and  she  In- 
sisted that  she  did.  As  they  neared  Mr. 
Flshback's,  defendant  discontinued  his  ef- 
forts, and  did  not  again  molest  her  till  they 
had  passed  that  residence  and  were  near 
what  was  called  the  "Troublesome  Bridge," 
about  four  miles  from  the  schoolhouse.  In 
Lewis  county.  Defendant  looked  back  two  or 
three  times,  and  then  pulled  up  her  dress  and 
felt  of  her  leg.  She  objected.  Jumped  out  of 
the  buggy,  and  commenced  rtmning  away 
from  him.  After  going  a  little  distance  she 
looked  back  and  saw  defendant  and  another 
man  following  her.  They  overtook  her;  the 
defendant  taking  hold  of  her  left  arm  and  the 
stranger  of  her  right  arm.  She  commenced 
screaming,  and  this  other  person  told  her  to 
hush.  Defendant  shook  a  handkerchief  In 
her  face  a  time  or  two.  The  other  man  trip- 
ped her  and  threw  her  down,  pulled  up  her 
clothes,  and  ravished  her.  Defendant  was  on 
the  ground  close  to  her  feet,  and,  when  called 
upon  by  the  prosecutrix  to  help  her,  tbe 
stranger  told  him  to  stand  back  or  he  would 
shoot  him.  After  this  unknown  man  had 
accomplished  his  fiendish  work,  he  left  and 
the  prosecutrix  tried  to  get  up;  but  the  de- 
fendant grabbed  her,  pushed  her  bade  on  the 
ground,  pried  her  legs  apart  and  got  on  her 
person,  and  she  felt  his  private  parts  tondh 
her  private  parts.  She  then  and  there  be- 
came unconscious.  This  other  man,  who  was 
doubtless  Ben  Byers,  and  who  was  de- 
scribed by  her  as  a  broad-shouldered  man 
with  thick  arms  and  hands,  had  come  up 
from  behind  the  prosecutrix  on  the  road  and 


was  driving  a  two-horse  buggy.  When  the 
prosecutrix  regained  conacionsneas  she  was 
in  the  buggy  with  defendant,  and  the 
buggy  went  into  a  ditch.  This  aroused  ber, 
and  she  jumped  out  of  the  buggy  and  ran  in 
the  direction  of  where  she  heard  some  dogs 
barking,  and  presently  came  to  the  house  of 
Mr.  McOovem.  As  she  ran  she  heard  tiie 
defendant  say  that  the  buggy  was  broken  all 
to  hell.  At  Mr.  McOovorn's  house  she  asked 
Sherman  McGovern  to  go  with  bo'  to 
hunt  her  cape  and  to  go  borne  with  her, 
which  he  did.  As  soon  as  she  reached  home 
she  told  her  mother  what  had  occurred,  and 
on  the  next  day  (Monday)  she  and  her  father 
made  complaint  to  tbe  prosecuting  attorney. 
The  drawers,  underskirt,  and  waist  of  the 
prosecutrix  were  offered  in  evidence.  Tbe 
waist  was  torn  In  the  back  and  sleeve,  and 
the  buttonholes  of  the  skirt  torn  apart,  and 
the  garment  otherwise  Injured.  All  of  said 
garments  were  covered  with  mud,  and  tbe 
drawers  and  underskirts  had  blood  on  them. 
Prosecutrix  testified  that  she  resisted  the  de- 
fendant and  the  other  man  and  fougbt  ttiem 
as  well  as  she  could. 

Sherman  McGovem  testified  that  be  saw 
the  prosecutrix  after  midnight  that  nlgbt  at 
his  father's  house ;  that  her  hair  hung  down 
around  her  shoulders;  that  the  back  of  ber 
dress  was  stained  with  dirt,  and  her  dress 
torn  at  the  waist;  that  she  looked  scared, 
was  crying,  and  asked  for  some  one  to  take 
her  home.  She  stated  that  she  had  been  to 
Salem  schoolhouse  to  a  supper,  and  was  going 
home  with  the  defendant,  and  that  the  buggy 
ran  into  a  ditch  and  upset  On  the  way  bome 
with  her,  this  witness  noticed  a  two-borse 
buggy  standing  In  the  road.  Aa  soon  as 
prosecutrix  saw  the  buggy  she  said,  "There 
he  Is  again,"  and  stepped  behind  the  witness 
and  started  to  run.  After  leaving  her  at  her 
home,  this  witness  went  down  to  where  she 
said  the  buggy  had  run  Into  the  ditch.  Tbece 
he  found  a  lady's  handkerchief,  which  be- 
longed to  the  prosecutrix,  also  a  laprobe, 
a  buggy  whip  and  a  piece  of  a  buggy  st^. 
Witness  examined  the  ground,  and  saw 
buggy  trades  leading  into  the  dltcb.  and 
noticed  where  they  turned  around  and  came 
back.  He  found  another  buggy  track,  and 
followed  It  up  to  near  the  said  "Troublesome 
Bridge,"  where  it  led  up  close  to  a  fence  by 
the  side  of  the  road.  The  track  was  a  fc«sh 
one,  and  the  buggy  had  been  drawn  by  two 
horses.  There  was  timber  growing  on  either 
side  of  the  road  near  this  bridge.  Some 
60  or  60  yards  from  the  bridge  witneos  saw 
a  place  that  "looked  like  it  had  been  w«l- 
lered  in  by  humans."  While  the  proaecatrtx 
made  no  accusation  against  any  one  In  the 
presence  of  witness,  still  he  thought  she  had 
been  mistreated  some  way.  The  "wallered" 
place  was  west  of  the  bridge,  and  the  bof^i^ 
tracks  which  he  found  by  the  side  of  the 
fence  were  west  of  that  Mr.  Fishback  tefrti- 
fied  that  he  and  his  family  attended  tbis  festi- 
val and  returned  bome-betweeoi  12   and  1 
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o'clock.  While  be  was  nnbltchlng  bis  team 
be  heard  some  one  holloa  down  near  the 
bridge.  It  was  a  rather  line  voice.  Mrs. 
Wood,  mother  of  the  prosecutrix,  testified 
that  her  daughter  attended  the  featlval  in  a 
one-horse  buggy  In  company  with  her 
cousin,  John  Browning;  her  brother  going 
with  them,  but  riding  a  pony.  The  two  boys 
returned  about  midnight,  but  ber  daughter 
came  back  with  Sherman  McGorem  at 
2  o'clock.  As  soon  as  she  saw  her  daughter, 
the  mother  noticed  that  her  hair  was  all 
down  and  her  clothes  torn  and  bloody,  and 
that  she  was  nervous  and  sick.  She  made 
complaint  then  and  there  to  her  mother  that 
Bruce  Sykes  and  a  stranger  had  ravished 
her.  On  examination,  the  mother  found  her 
daughter's  arms  bruised,  her  legs  swollen,  and 
parts  bloody.  Witness  said  that  the  blood 
was  not  caused  by  the  daughter's  monthly 
period.  Mrs.  Robinson  testified  that  she  was 
at  the  Wood  borne  on  the  Monday  after  the 
festival,  and  that  she  examined  the  prose- 
entrlx.  She  found  bmised  places  on  ber 
arms,  legs,  and  neck,  and  ber  parts  swollen 
and  Infiamed ;  ber  mental  condition  that  day 
nnnsaal ;  she  was  crying  and  screaming.  The 
'Witness  further  testified  on  cross-examination 
that  the  prosecutrix  told  her  that  her  father 
was  away  from  home  Sunday,  and  that  she 
felt  so  bad  she  didn't  know  what  to  do,  so 
she  went  over  to  her  aunt's  that  day. 

Frank  Ewalt,  deputy  sheriff  of  Lewis  coun- 
ty. Identified  the  step,  laprobe,  and  buggy 
whip  which  be  got  from  Sherman  McOovem 
at  the  home  of  John  McOovem  shortly  after 
the  trouble.  He  also  testified  that  on  July  11, 
1903,  a  warrant  was  placed  In  his  hands  for 
the  arrest  of  defendant  and  Ben  Byers.  Aft- 
er visiting  defendant's  home  and  the  Byers 
home,  and  making  Inquiries  for  them,  be 
failed  to  find  either  one.  Witness  took  the 
broken  buggy  step  and  found  that  It  fit  npon 
a  bnggy  with  a  red  running  gear  which  he 
discovered  In  Mrs.  Byers'  barn,  which  buggy 
bad  a  step  broken  off.  J.  D.  Johnson  testi- 
fied that  he  was  sheriff  of  Lewis  county,  and 
that  a  warrant  for  the  arrest  of  defendant 
was  delivered  to  him  on  July  10,  1903.  After 
making  trips  to  various  places,  and  sending 
out  a  number  of  letters  and  telegrams,  he 
beard  from  J.  D.  Rlzor,  a  deputy  sheriff,  that 
defendant  was  near  Spearflsh,  S.  D.  He  tele- 
graphed Rlzor  to  arrest  him,  and  defendant 
was  arrested  on  August  4th.  While  on  the 
way  to  Missouri  the  sheriff  asked  the  defend- 
ant if  he  saw  Ben  Byers  rape  the  girl,  and 
bis  reply  was,  "No,  It  was  so  dark  I  could  not 
see  whether  he  raped  her  or  not"  W.  A; 
Rlzor,  deputy  sheriff,  of  Spearflsh,  S.  D.,  te«- 
tlfled  that  he  arrested  defendant  on  a  ranch 
In  his  county  on  August  4,  1903,  that  defend" 
ant  was  known  there  by  the  name  of  Jack 
Wilson  and  that  he  (defendant)  denied  know- 
ing any  man  named  Byers.  Defendant  after- 
wards admitted  to  him  that  he  took  a  girl 
home  from  a  school  entertainment,  and  ttiat 
lie  arranged  with  Byers  to  take  his  bnggy; 


that  Byers  passed  blm  (defendant)  on  the 
road,  tied  his  team,  and  came  back ;  and  that 
by  that  time  he  had  the  girl  out  of  the  buggy 
and  was  trying  to  "do  business"  with  her. 
The  girl  resisted  him,  saying  that  sbe  would 
rather  walk  than  do  anything  of  that  kind; 
that  Byers  came  up  and  grabbed  the  girl,  and 
she  began  screaming;  and  that  Byers  threw 
her  down  and  did  business  with  her ;  that  he 
(the  defendant)  then  came  up  and  acted  like 
be  was  going  to  help  her,  but  that  Byers 
cursed  him  and  told  him  to  stand  back,  or  be 
would  kill  him ;  that,  when  Byers  got  through 
and  left,  he  then  came  up  and  took  hold  of 
the  girl  and  spoke  to  her  about  doing  business 
with  her;  that  the  girl  said  that  he  could 
not  treat  her  as  mean  as  that  other  fellow 
did,  but  he  (defendant)  said,  "Under  the  cir- 
cumstances you  can't  well  deny  me;"  that 
the  girl  said  no  more,  and  he  then  laid  her 
down  and  did  business  with  her;  that  they 
both  got  up,  got  In  the  buggy,  and  rode  till 
they  drove  over  a  rock  and  upset  the  buggy 
and  both  fell  out;  that  the  girl  then  went 
over  to  a  neighbor's  house,  and  he  stayed  all 
night  with  Byers. 

It  was  admitted  and  proven  in  open  court 
that  the  defendant  testified  at  former  trials 
that  he  made  an  arrangement  with  Ben  Byers 
on  the  evening  of  June  27,  1903,  to  exchange 
his  team  and  buggy  for  Byers'  buggy  and 
horse ;  that  defendant  was  to  turn  the  horse 
Into  the  pasture  and  leave  the  buggy  there, 
on  the  same  night  on  which  he  exchanged 
buggies  with  Byers,  at  the  home  of  Mrs. 
Byers.  B.  L.  Gridley  testified  that  he  was 
the  official  reporter  of  the  court,  and  took 
down  defendant's  testimony  at  a  former  trial ; 
that  defendant  then  testified  that  on  that 
i  night  he  got  a  one-horse  buggy  with  red 
I  running  gear,  drawn  by  a  sorrel  horse,  from 
I  one  Ben  Byers;  that  he  put  his  arm  around 
I  the  prosecutrix  and  kissed  her  after  they 
i  had  passed  Flshback's  house,  but  that  he  had 
no  wrong  purpose  in  his  mind  and  heart ;  that 
he  put  his  hand  on  her  leg,  but  that  he  did  so 
without  any  evil  purpose.  Dr.  J.  0.  Brown 
testified  that  on  August  9,  1903.  be  examined 
the  prosecutrix,  and  found  the  hymen  per- 
forated and  torn  aside ;  that  it  had  been  pen- 
etrated, and  had  not  sloughed  off  by  disease. 
Other  witnesses  testified  that  Ben  Byers  was 
between  25  and  30  years  old,  weighed  180 
pounds,  had  a  thick  neck,  big  hands  and  arms, 
and  was  very  stout  and  well-muscled. 

On  behalf  of  defendant  John  McOovern 
testified  that  on  Monday  after  this  trouble 
he  saw  a  buggy  track  leading  Into  his  field, 
and  saw  where  It  turned  around  and  went 
ont  the  same  gate.  He  noticed  tracks  In  a 
ditch  near  where  the  buggy  was  supposed  to 
have  been  broken.  O,  J.  Kendrick  testified 
that  he  heard  of  defendant's  trouble,  ad- 
vised him  to  leave,  and  assisted  blm  to  do  so. 
Witness  saw  defendant  twice  after  the  trouble, 
but  defendant  said  nothing  to  him  about  it. 
Finally  he  went  to  see  defendant  but  learned 
that  he  was  at  John  Brown's,  smie  14  miles 
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away,  In  Shelby  county.  After  going  to 
Brown's  the  witness  saw  defendant  and  ad- 
vised hlxn  to  leave,  and  bought  him  a  rail- 
road ticket  from  Shelbina  to  Bpearflsh.  He 
drove  a  buggy  and  horse  to  Shelbina,  and 
left  on  the  11  p.  m.  train.  The  defendant's 
father  returned  witness  the  amount  of  cash 
he  had  advanced  defendant  Defendant  tes- 
tified that  he  first  met  the  prosecutrix  at  a 
ball  in  LewlstoD,  in  January,  1903,  and  next 
met  her  at  the  ice  cream  supper  at  Salem 
Schoolhouse.  It  was  nearly  11  o'clock  when 
he  took  her  out  to  supper  that  night,  that  It 
was  arranged  for  defendant  to  take  her  home 
instead  of  her  cousin,  and  that  defendant  ex- 
changed his  buggy  for  Ben  Byers'  buggy. 
He  denied  looking  back  on  the  way  home, 
but  admitted  putting  his  arms  around  prose- 
cutrix and  kissing  her;  she  making  no  ob- 
jections. He  also  pulled  up  her  drawers  and 
felt  of  her  leg,  but  tliat  be  did  not  mean  any- 
thing by  it;  that  prosecutrix  became  some- 
what indignant  at  his  actions,  and  Jumped 
out  of  the  buggy;  that  he  did  not  mean  to 
insult  her,  and  that  he  got  out  of  the  buggy 
to  try  to  get  her  to  come  back,  but  that  she 
refused  to  ride  further  with  him;  that  Just 
then  some  man  passed,  and  she  began  scream- 
ing for  help,  but  the  man  threw  her  down; 
that  he  came  up  and  tried  to  interfere,  and 
the  man  cursed  and  threatened  to  kill  him; 
that  it  was  dark,  and  he  could  not  tell  wheth- 
er the  man  raped  her  or  not;  that  be  could 
not  tell  who  the  man  was;  that  be  helped 
prosecutrix  Into  his  buggy  and  started  on 
home,  and  that  she  told  him  that  she  did  not 
blame  him  for  what  had  occurred ;  that  pres- 
ently the  buggy  went  into  a  ditch  and  upset ; 
that  both  of  them  fell  out,  and  prosecutrix 
ran  off,  and  he  did  not  see  her  any  more; 
that  he  went  on  to  Ben  Byers'  home,  unhitch- 
ed the  buggy,  and  went  to  bed  in  the  same 
room  with  Ben  Byers.  Defendant  denied 
making  the  statement  attributed  to  him  by 
witness  Rlzor,  and  also  denied  having  sexual 
intercourse  with  the  prosecutrix.  He  further 
testified  that  Rlzor  said  he  would  put  de- 
fendant where  no  man  would  ever  find 
him  for  $200.  P.  N.  Graves,  a  Justice  of  the 
peace,  testified  that  the  first  affidavit  filed 
with  him  charged  the  defendant  with  assault 
with  intent  to  rape. 

The  state,  in  rebuttal,  also  proved  the  good 
reputation  of  prosecutrix  for  chastity  and 
virtue  and  for  truth  and  veracity,  and  the 
same  was  expressly  admitted  by  defendant 
Evidence  in  rebuttal  was  also  offered  by  the 
etate  to  show  that  John  Browning,  cousin  of 
prosecutrix,  who  took  her  to  the  festival.  In 
returning  home  therefrom  drove  into  the  field 
ty  mistake  and  turned  around  and  came  back, 
wbich  tends  to  contradict  defendant's  state- 
xaent  tliat  be  drove  into  this  field  while  on 
his  way  home  from  the  festival  with  prose- 
cutrix. 

The  first  question  presented  for  considera- 
tion by  this  appeal  is  as  to  whether  the  court 
erred  In  OTerroUng  defendant's  objections  to 


23  men  summoned  as  members  of  the  panel 
of  Jurors,  upon  the  ground  that  tbey  were 
all  shown  on  their  voir  dire  examlnatiou 
to  be  Incompetent  and  disquallfled  to  sit  as 
Jurors  upon  the  trial  of  the  cause.    Under 
the  statute  (section  1837,  Rev.  St.  1899)  de- 
fendant was  entitled  to  a  panel  of  40  quali- 
fied. Impartial  Jurors  from  which  to  make 
his  selection  of  12  to  sit  in  Judgment  npou 
the  case.    The  objection  to  these  Jurors  was 
upon  the  ground  that  they  had  formed  and 
expressed  opinions  as  to  defendant's  guilt 
and  were  Incompetent  to  sit  as  Jurors  in  the 
cause,  under  the  provisions  of  section  2616, 
Rev.  St  1899,  which  provides:    "It  shall  be 
a  good  cause  of  challenge  to  a  Juror  that  he 
has  formed  or  delivered  an  opinion  on  the 
issue,  or  any  material  fact  to  be  tried,  but 
if  it  appear  that  such  opinion   is  founded 
only  on  rumor  and  newspaper  reports,  and 
not  such  as  to  prejudice  or  bias  the  mind  of 
the  jurors,  he  may  be  sworn."    Of  the  clial- 
lenged  jurors,  J.  W.  White,  M.  B.  Hubbard. 
W.  G.  Turner,  and  A.  A.  Turner  were  passed 
without  objection.    As  a  rule  the  other  Ju- 
rors  had   formed   or   expressed   an   opinion 
founded    on    rumor    or    newspaper    reports, 
many  of  the  jurors  not  even  knowing  the 
prosecuting  witness  of  the  defendant,   but 
tbey  invariably  stated  that  they  would  be 
governed  by  the  evidence  In  the  case,  and 
could  and  would  give  the  defendant  a  fair 
trial  if  selected  to  sit  as  Jurors  In  the  case. 
There  seemed  to  be  an  effort  upon  the  part 
of  defendant's  counsel  to  confuse  the  Jurors 
by  improper  or  misleading  queationa  touch- 
ing their  qualificationa,  so  that  the  answers 
In  several  Instances  seem  absurd;  but  they 
all   stated  that   they   were  not   prejudiced 
against  the  defendant  and  could  give  him  a 
fair  trial.    It  la  true  some  of  them  said  tbey 
were  prejudiced  against  this  kind  of  a  case 
or  crime,  but  not  against  a  man  charged  with 
such  crime  before  being  proven  guilty.     It 
was  held  In  State  v.  Bryant  9S  Mo.  273,  6  S. 
W.  102,  and  In  State  v.  Williamson,  106  Mo. 
162,  17  S.  W.  172,  that  persons  who  bare 
formed  opinions  of  the  guilt  of  an  accused 
upon  trial  for  crime  from  rumor  or  news- 
paper reports  are  not  for  that  reason  ren- 
dered Incompetent  to  sit  as  jurors  on    the 
trial  of  the  case,  where  they  answer  upon 
their  voir  dire  that  thegr  can  give  the   de- 
fendant a  fair  and  impartial  trial.    State  v. 
Duffy,  124  Mo.  1,  27  8.  W.  358.    A  Juror  who 
states  on  blB  voir  dire  examination  that  be 
has  formed  and  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,   and 
that  the  opinion  has  been  formed  from   ru- 
mor or  newspaper  reports  and  it  will  require 
evidence  to   remove  it  is  not   Incompetent 
provided  it  appears  to  the  satisfaction  of  tbe 
court  that  such  opinion  will  readily  yield  to 
tbe  evidence  in  tbe  case,  and  that  tbe  Juror 
will  determine  the  issues  upon  the  evldrace 
adduced  in  court  free  from  bias.    It  is  said 
in  State  v.  Cunningham,  100  Mo.  382.   12.  S. 
W.  370,  that  all  doubts  should  be  resolved  In 
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favor  of  tbe  finding  of  the  trial  court,  and 
the  question  of  the  qualification  of  tb«  ju- 
ror must  be  determined  from  hiB  whole  ex- 
amination, Inclndlng  his  demeanor  while  an- 
swering questions  under  oath  touching  his 
qualifications  as  a  Juror.  Two  of  the  Jurors 
answered  that  their  opinions  were  such  as 
would  require  evidence  to  remove,  and  that 
defendant  would  have  to  prove  his  Innocence; 
but  such  answers  were  brought  out  by  cun- 
ningly framed  questions,  and  they  thereafter 
stated  that  they  could  give  the  defendant  a 
fair  and  Impartial  trial.  In  the  case  of 
State  T.  Cunningham,  supra.  Black,  J.,  speak- 
ing for  tbe  court,  said:  "Moreover,  the 
question  as  to  the  qualification  of  the  Juror 
must  be  determined,  not  from  a  few  catch- 
words drawn  from  him  by  a  series  of  ques- 
tions, but  from  his  whole  examination,  In- 
cluding his  demeanor  whilst  on  the  witness 
stand.  When  be  says  he  would  have  a 
prejudice  and  bias  which  It  would  take  evi- 
dence to  remove,  and  the  defendant  would 
have  to  prove  his  Innocence,  he  Is  evidently 
Bpeaking  of  the  case  on  the  supposition  that 
the  circumstances  as  stated  In  tbe  news- 
paper reports  should  turn  out  to  be  true. 
His  attention  \b  called  to  tbe  newspaper  ac- 
count, his  opinion  thereon,  and  then  the  di- 
rect and  leading  questions  are  asked  which 
bring  out  the  statements.  When  he  la  given 
an  opportunity  to  make  a  full  explanation.  It 
appears  he  has  no  bias  at  all.  He  under- 
stood It  to  be  his  duty  to  disregard  the  news- 
paper reports,  and  this  he  says  he  could  and 
would  da  His  notions  of  the  case  were 
nothing  more  than  such  as  any  one  would 
form  reading  a  newspaper  report,  and  It  Is 
but  common  Information  that  such  reports 
have  little  or  no  Influence  upon  a  fair-minded 
man  when  he  Is  called  upon  to  determine  the 
facts  In  the  light  of  evidence  given  under 
oatb.  It  such  a  Juror  Is  to  be  rejected.  It 
most  be  because  he  Is  an  intelligent,  honest, 
fair-minded  man,  and  not  because  he  has 
any  opinion  which  would  In  the  least  sway 
bis  mind  from  an  Impartial  consideration  of 
tbe  evidence."  The  Jurors  were,  we  think, 
competent,  and  the  court  correctly  so  held. 

It  Is  Insisted  by  defendant  that  It  was  Im- 
proper to  admit  evidence  of  the  alleged  ad- 
missions of  the  defendant  as  against  Byers, 
and  then  to  show  the  Independent  acts  of 
Byers  as  against  the  defendant,  and  upon  this 
showing  to  assume  a  conspiracy,  and  give 
Instructions  on  the  guilt  of  Byers  as  princi- 
pal rapist,  and  this  defendant  as  a  principal 
lief  ore  the  fact  It  is  not  necessary  that  a 
conspiracy  to  commit  crime  should  be  proven 
hy  express  agreement  between  the  parties 
thereto,  but  It  may  be  shown  by  facts  and 
circumstances  from  which  It  may  be  Inferred. 
That  there  was  a  conspiracy  between  Ben 
Byers  and  the  defendant  to  conunit  an  as- 
-sanlt  upon  Alice  J.  Wood,  for  the  purpose 
of  having  carnal  connection  with  her,  we 
think  clear.  The  facts  and  circumstances 
tieretofore  set  out  Justify  tbe  Inference  that 


there  was  such  conspiracy.  But  It  was  not 
necessary  that  Ben  Byers  should  be  Joined 
In  tbe  information  In  order  by  the  Introduc- 
tion of  evidence  by  tiie  state  to  show  that  a 
conspiracy  did  in  fact  exist  between  them. 
Wharton  on  Criminal  Evidence  (9th  Ed.)  i 
700,  says:  "It  makes  no  dUFerence  as  to  the 
admissibility  of  tbe  act  or  declaration  of  a 
conspirator  against  a  defendant,  whether  tbe 
former  be  Indicted  or  not,  or  tried  or  not  the 
latter,  for  the  making  one  a  codefendant  does 
not  make  his  acts  or  declarations  any  more 
evidence  against  another  than  they  were  be- 
fore; the  principle  upon  which  they  are  ad- 
missible at  all  being  that  the  act  or  dec- 
laration of  one  is  the  act  or  declaration  of 
all  united  In  one  common  design,  a  principle 
which  Is  wholly  unafTected  by  the  considera- 
tion of  their  being  Jointly  Indicted."  State  t. 
Kennedy,  177  Mo.  98,  75  S.  W.  079;  State  T. 
Boatrlght,  182  Mo.  33,  81  S.  W.  450.  Nor  was 
it  necessary  to  charge  defendant  with  being 
present,  aiding,  abetting,  and  assisting  Byers 
In  tbe  commission  of  the  crime.  "A  party 
may  be  charged  with  doing  the  act  himself, 
and  be  held  liable  under  such  charge,  for 
being  present,  aiding,  and  assisting  another 
In  doing  it"  State  v.  Valle,  184  Mo.  539,  65 
a  W.  232;  State  T.  Orrldt,  106  Mo,  119,  17 
S.  W.  176,  329. 

It  Is  said  for  defendant  that  error  was 
committed  In  permitting  the  state  to  show, 
over  tbe  objection  of  defendant,  the  flight  of 
Byers,  as  tending  to  show  that  he  was  the 
accomplice  of  defendant  In  the  commission 
of  the  crime.  We  are  not  advised  by  whom 
this  proof  was  made,  unless  it  be  T.  H.  Brad- 
shaw,  a  witness  for  the  state,  the  admission 
of  whose  testimony  with  reference  to  Byers 
Is  assigned  as  error;  but  an  examination  of 
his  testimony  falls  to  show  anything  with 
respect  to  the  flight  of  Byers  or  his  absence 
from  the  country.  We  are  therefore  ex- 
pected, we  presume,  to  look  through  this 
large  record,  containing  over  876  pages,  to 
find,  If  we  may,  what  witness  It  was  that 
testified  to  this  effect  Granting,  however, 
that  the  evidence  of  T.  E.  Bradshaw  was  in- 
admissible, in  no  Instance  was  objection  made 
to  any  material  question  put  to  him  until 
after  It  was  answered,  and  it  was  then  too 
late.  A  party  cannot  sit  by  during  the  ex- 
amination of  a  witness  by  an  adverse  party, 
and,  before  Interposing  an  objection  to  a 
question,  wait  until  the  witness  answers, 
and  If  the  answer  suits  him,  whether  the 
question  be  proper  or  not  accept  It  and  if  It 
does  not  suit  bim,  object  If,  however,  the 
answer  be  not  responsive  to  the  question, 
and  Is  objectionable  upon  that  ground,  tbe 
proper  course  to  pursue,  if  It  be  desired  to 
remove  any  prejudicial  effect  that  the  evi- 
dence might  have  on  the  minds  of  tbe  Jurors 
would  be  to  move  tbe  court  to  exclude  it  at 
the  time,  or  ask  tbe  court  to  Instruct  the  juiy 
to  disregard  It;  but  the  defendant  having 
failed  to  do  either,  be  will  not  now  be  beard 
to  complain.      1  Thompson  on  Trials,  Si  715, 
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716;  Hollenbeck  v.   Mo.   Pat   Ry.   Co.,  141 
Mo.  97,  38  S.  W.  723,  41  S.  W.  887. 

But,  pursuing  the  same  line  of  Inqulir  as 
to  the  flight  of  Byers,  his  mother,  a  witness 
for  the  state,  with  whom  he  lived  up  to  that 
time,  was  asked  If  she  had  ever  heard  of  him, 
directly  or  Indirectly,  since  the  13th  day  of 
July,  1903.  The  question  was  objected  to  as 
being  incompetent,  IrreleTant,  and  immateri- 
al, because  no  part  of  what  happened  at  the 
time  the  alleged  alder,  abettor,  or  conspirator 
was  present,  because  any  act  of  Ben  Byers, 
not  done  with  the  knowledge  and  consent  of 
defendant,  could  not  bind  defendant  The 
objection  was  overruled,  and  defendant 
excepted.  The  witness  answered  that  she 
never  had.  While  we  think  the  objection 
should  have  been  sustained  upon  the  ground 
of  Irrelevancy  or  immateriality,  as  suggested 
by  defendant  In  his  bill  of  exceptions,  we  do 
not  think  the  answer  could  In  any  way  have 
prejudiced  the  rights  of  defendant,  or  that 
the  judgment  should  be  reversed  upon  that 
ground. 

Defendant  complains  that  he  was  tried, 
as  shown  by  the  evidence  and  instructions 
of  the  court,  for  two  crimes;  1.  e.,  (1)  aiding 
and  abetting  Byers  in  the  commission  of  a 
rape  upon  the  prosecutrix,  and  (2)  the  commis- 
sion of  the  crime  by  defendant  himself.  The 
argument  Is  that  by  proceeding  this  way  the 
defendant  was  not  informed  of  the  nature 
and  the  cause  of  the  accusation  against  him. 
Upon  the  other  band,  the  state  contends  that 
only  one  crime  was  committed,  although 
there  were  two  'separate  and  distinct  rapes 
upon  the  prosecutrix — one  by  Byers,  aided 
by  the  defendant,  and  the  other  by  the  defend- 
ant Each  of  these  acts  constituted  a  part 
of  this  transaction  and  crime,  and  It  was 
competent  to  prove  both  against  defendant  as 
part  of  the  res  gestae.  This  question  was 
before  this  court  in  State  v.  Duffy,  124  Ma 
1,  27  S.  W.  358,  wherein  Patrick  Murphy  and 
defendant  Duffy  wore  originally  jointly  in- 
dicted for  rape  upon  Mrs.  Rose,  but  subse- 
quently the  indictment  as  to  Duffy  was 
quashed,  and  be  was  thereafter  separately 
indicted.  The  officer  who  arrested  Duffy 
found  Patrick  Murphy  on  top  of  Mrs.  Rose 
In  the  act  of  ravishing  her,  and  Duffy  sitting 
about  five  feet  away  on  a  board.  Mrs.  Rose 
testified  that  both  Murphy  and  Duffy  seized 
her  and  ravished  ber.  The  court  permitted 
the  state  to  show  Murphy's  connection  with 
the  offense  for  which  Duffy  was  upon  trial. 
Duffy  claimed  this  was  error.  This  court 
said:  "The  third  and  sixth  assignments  are 
substantially  the  same,  in  which  It  is  claimed 
the  court  committed  error  In  allowing  evi- 
dence to  go  to  the  jury  in  relation  to  Murphy's 
connection  with  the  offense  for  which  the  de- 
fendant herein  was  upon  trial.  Murphy  and 
Duffy  were  alike  guilty.  They  acted  together 
In  concert  and  what  one  did  in  the  presence 
of  the  other,  in  committing  the  offense, 
was  the  act  of  the  other,  as  much  as  if  done 
by   himself."    Section   23G4,   Rev.    St    1889, 


provides  that  "every  person  who  shall  be  a 
principal  in  the  second  degree  in  the  commis- 
sion of  any  felony,  or  who  shall  be  an  acces- 
sory to  any  murder  or  other  felony  before 
the  fact,  shall,  upon  conviction,  be  adjudged 
guilty  of  the  offense  in  the  same  d^ree,  and 
may  be  charged,  tried,  convicted  and  pun- 
ished In  the  same  manner  as  a  principal 
in  the  first  degree."  So  that  it  is  perfectly 
plain  that  the  defendant  was  properly  In- 
formed against,  tried,  and  convicted  as  prin- 
cipal in  the  first  degree.  The  acts  of  Byers 
and  defendant  in  assaulting  and  ravishing 
the  girl  constituted  but  one  offense,  the  result 
of  one  common  purx)ose,  and  the  fact  that 
Byers  first  assaulted  her  while  Sykes  looked 
on,  and  after  he  got  through  defendant  did  the 
like,  did  not  make  two  separate  and  distinct 
offenses ;  so  that  the  evidence  with  respect  ts 
the  transaction  was  properly  admitted  upon 
either  theory  of  the  case,  and  the  court  In- 
structed the  jury  accordingly.  Nor  does  It 
make  any  difference  In  this  case  whether 
defendant  or  the  prosecutrix  knew  the  man 
who  first  assaulted  and  ravished  her.  It  in 
clear  from  the  evidence  that  the  defendant 
was  an  accessory  before  the  fact  to  that  part 
of  the  transaction.  He  stood  by  and  wit- 
nessed the  performance,  and  gave  encourage- 
ment to  the  perpetrator  of  the  crime  by  his 
presence  and  by  refraining  from  raising  his 
hands  or  voice  in  response  to  the  appeals  of 
the  girl  for  assistance  in  the  protection  of  h^ 
honor  from  the  hands  of  the  brute  who  waa 
attempting  to,  and  did,  despoil  hor  of  that 
which  is  more  sacred  to  a  vlrtaons  woman 
than  life  itself. 

It  Is  contended  by  defendant  that  the  ninth 
Instruction  given  on  behalf  of  the  state  is 
«Toneous.  It  reads  as  follows:  "The  court 
Instructs  the  jury  that  Miss  Alice  J.  Wood 
Is  the  prosecuting  witness,  and  is  called  the 
prosecutrix;  that  she  has  no  interest  In  the 
case  whatever,  other  than  that  of  a  witness, 
and  that  her  testimony  is  to  be  weighed  ex- 
actly like  that  of  any  other  witness  In  the 
case;  and  the  jury  are  to  believe  or  disbelieve 
her,  and  allow  such  weight  to  her  testimony, 
as  their  judgment,  under  the  evidence,  shall 
dictate.  And  the  Jury  are  further  instructed 
that  they  may  convict  the  defendant  on  the 
uncorroborated  evidence  of  the  prosecutrix. 
Alice  J.  Wood,  provided  that  they  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  Is  guilty  of  rape  as 
charged.  And  the  jury  are  instructed  that  the 
defendant  Is  a  competent  witness  in  his  own 
behalf,  but  the  fact  that  he  is  a  witness  In  his 
own  behalf  and  the  Interest  he  has  at  stake  in 
this  cause  may  be  considered  by  the  jnry  in 
determining  the  weight  and  credibility  of  his 
testimony."  The  argument  Is  that.  If  the 
prosecutrix  had  been  wronged,  she  wonld 
naturally  desire  to  see  some  one  punished  for 
It  and  that,  while  she  Is  not  a  real  party  to 
the  suit  she  is  a  nominal  party,  and  mor« 
likely  to  color  ber  testimony  than  other 
disinterested    witnesse^^^  The    Instructloo. 
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on  first  reading  and  taken  alone,  would  Beem 
to  be  misleading.  In  that  it  tells  the  Jury  that 
the  prosecuting  witness  has  no  Interest  in  the 
case  whatever,  other  than  that  of  a  witness, 
and  that  her  testimony  Is  to  be  weighed  ex- 
actly like  that  of  any  other  witness  in  the 
case,  when  it  must  be  conceded  that  she  feels 
a  greater  interest  in  the  prosecution  and 
punishment  of  the  person  whom  she  believes 
baa  wronged  her  than  could  other  witnesses 
who  have  uo  grievance  against  him.  The 
prosecution,  however,  being  by  the  state,  she 
has  no  control  whatever  over  it,  and,  strictly 
and  technically  speaking,  she  has  no  greater 
Interest  therein  than  have  others,  whether 
witnesses  in  the  case  or  not;  for  every  good 
citizen  has  an  interest  in  seeing  the  law  en- 
forced and. crime  punished.  Nevertheless  In- 
stmction  went  too  far,  unless  qualified  and 
balanced  by  some  other  Instmction  given  In 
the  case.  This  was  done  by  the  first  instruc- 
tion given  on  behalf  of  the  defendant  on  the 
same  feature  of  the  evidence.  It  tells  the 
jury  that  "the  prosecuting  witness,  Alice 
Wood,  is  a  competent  witness,  but  the  fact 
that  she  was  implicated  in  the  alleged  affair 
may  be  taken  into  consideration  in  determin- 
ing the  weight  and  credibllty  to  be  given  to 
her  testimony."  So  that,  when  the  instruc- 
tions are  considered  together  and  with  refer- 
ence to  each  other,  as  they  should  be,  it  seems 
dear  that  the  jury  could  not  have  been  mis- 
led, and  there  exist,  therefore,  no  grounds 
for  complaint  on  that  score.  In  this  con- 
nection It  is  proper  to  remark  that  the  word 
"implicated,"  used  In  the  said  first  instruction 
for  defendant,  was  Improper  and  misleading, 
and  casts  a  reflection  upon  the  prosecutrix, 
In  that  it  implies  a  connection  in  a  bad  sense 
with  a  discreditable  transaction ;  but  it  was 
doubtless  used  by  mistake,  and  not  by  design. 
As  we  have  said,  the  two  different  acts  of 
rape  constituted  but  one  offense.  If  two  dif- 
ferent persons  should  in  rapid  succession,  one 
after  the  other,  shoot,  kill,  and  murder  an- 
other, In  pursuance  of  a  preconcerted  plan, 
or,  should  one  of  them  stand  by  and  see  or 
encourage  the  other  to  do  so,  they  might. 
In  either  event,  be  Indicted  and  prosecuted 
separately  or  Jointly,  and  evidence  as  to  a 
conspiracy  to  commit  the  crimen  up  to  and 
until  after  its  completion,  would  be  admis- 
sible against  both  upon  the  trial  of  the  cause. 
Defendant,  however,  contends  with  much 
earnestness  that  there  was  no  legal  evidence 
OB  which  a  conviction  of  Ben  Byers  could  be 
sustained,  and  hence  the  defendant  could 
sot  be  held  guilty  as  an  accessory  principal 
for  aiding  Byers.  We  are  utterly  unable  to 
give  assent  to  this  position.  The  evidence, 
though  circumstantial,  and  without  the  ad- 
missions of  the  defendant,  shows  Byers'  guilt 
beyond  any  and  all  question.  As  to  the  de- 
fendant himself,  does  the  evidence  tend  to 
show  a  conspiracy  between  him  and  Byers  to 
assault  and  ravish  the  prosecuting  witness, 
and  the  ravishing  of  her  by  defendant  In  pur- 
suance thereof,  r^ardless  of  anything  that 


Byers  may  have  said  or  done  after  the  crime 
was  completed?  We  attach  no  importance 
whatever  to  the  fact  that  she  may  have,  two 
weeks  after  the  alleged  rape,  ma'e  a  com- 
plaint against  defendant  for  an  attempt  to 
rape.  It  Is  at  least  charitable  to  say  that  she 
did  not,  In  all  probability,  know  the  difference 
between  rape  and  an  assault  to  commit  rape, 
and  it  Is  not  to  her  discredit  that  she  then 
made  the  lighter  charge.  Besides,  she  may,  in 
the  first  instance,  have  entertained  some  doubt 
as  to  defendant's  guilt  of  the  graver  offense, 
for  she  states  In  her  testimony  that  she  be- 
came unconscious  Just  after  defendant  got  on 
her  person  and  felt  his  privates  touch  hers; 
and,  as  she  could  not  swear  to  the  fact  of 
penetration,  so  far  as  defendant  was  con- 
cerned, she  therefore  doubtless  supposed  at 
that  time  that  a  charge  of  assault  to  com- 
mit rape  was  the  proper  one.  But  that  de- 
fendant raped  her  Is  shown  by  the  circum- 
stances leading  up  to  and  connected  with 
the  crime.  Indeed,  he  admitted  to  witness 
Rizor  that  he  had  had  connection  with  her 
after  Byers  got  through,  but  with  her  con- 
sent; but  this  statement  as  to  her  consent 
is  not  borne  out  by  the  evidence.  Byers  and 
Sykes,  as  shown  by  the  evidence,  lived  in  the 
same  neighborhood  and  were  friends.  They 
both  attended  a  social  gathering  at  a  school- 
house  in  the  neighborhood  on  the  night  of 
June  28,  190S.  Miss  Alice  Wood  was  there 
also,  having  gone  there  with  her  conslD, 
John  Browning.  Defendant  was  quite  anx- 
ious to  take  her  home,  and  with  her  consent 
got  permls.sion  from  Browning  to  take  her. 
Byers  had  taken  a  young  lady  there  that 
night,  but  got  her  to  excuse  him  from  taking 
her  home.  Defendant  then  arranged  with 
Byers  for  the  exchange  of  buggies.  Byers 
and  Sykes  traveled  the  same  road  in  going 
to  their  respective  homes,  as  also  to  the  home 
of  the  prosecutrix.  Sykes  and  the  girl 
started  first  While  traveling  along  the  road 
defendant  looked  around  and  back  of  the 
buggy  several  times,  as  If  he  was  expecting 
some  one.  He  attempted  to  take  improper 
liberties  with  the  prosecutrix,  although  he 
had  only  met  her  once  before,  and  he  did  not 
testify  that  he  had  any  reason  to  think  she 
was  not  a  virtuous  girl.  She  repulsed  his 
advances,  was  indignant,  and  Jumped  out  of 
the  buggy,  saying  she  would  rather  walk  than 
ride  with  him.  Just  at  that  time  the  other 
party  to  the  crime  appeared  and  grabbed 
hold  of  the  prosecutrix,  threw  her  down  in 
defendant's  presence,  and  then  and  there 
had  sexual  intercourse  with  her  against  her 
will.  In  the  struggle  of  her  life,  who  should 
she  appeal  to  but  the  man  who  was  her  es- 
cort? But  he  turned  a  deaf  ear  to  her  heart- 
rending appeals,  and  according  to  his  own 
testimony  did  not  raise  his  hand  to  protect 
her  or  give  her  the  least  assistance  in  her 
struggle  to  preserve  her  honor.  On  the  con- 
trary, according  to  the  testimony  of  the 
prosecutrix,  he  assisted  In  holding  her  until 
the  other  man,  whomsoever  he  a)ayJ:^|b|id 
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accomplished  his  purpose.  Although  people 
In  the  ndghborhood  heard  the  screams  of 
the  prosecntrlx,  defendant  stood  by,  and  says 
himself  that  be  made  no  effort  to  defend  her, 
because  he  was  afraid  the  mysteriona  man, 
who  was  no  other  than-Byers,  would  shoot 
him.  The  description  of  Byers  as  given  by 
the  prosecntrlx  was  almost  In  exact  accord 
with  that  given  by  the  witness  Albert  Allen, 
who  knew  him  well.  After  the  outrage  had 
been  perpetrated,  and  the  mysterious  rapist 
had  departed,  the  defendant,  who  must  then 
assuredly  have  gotten  over  hla  fears,  gave 
no  alarm ;  nor  did  he  assist  the  prosecutrix 
to  the  McOovem  home,  but,  instead,  he  goes 
to  Byers'  home,  saying  nothing  about  the 
crime  that  had  been  committed,  quietly  goes 
to  bed  with  Byers,  and  remains  with  him 
In  his  room  until  late  In  the  afternoon  the 
next  day.  The  next  heard  of  defendant  he 
was  leaving  home,  driving  to  another  town 
in  an  adjoining  county,  whence  he  took  the 
midnight  train  for  South  Dakota.  Once 
there,  he  assumed  the  name  of  Jack  Wilson, 
and  was  known  by  that  name  in  his  new 
abode  until  arrested  and  started  bac-k  to  this 
state.  The  man  by  whom  defendant  was 
arrested,  a  deputy  sherlfF  by  the  name  of 
Rlzor,  stated  In  his  testimony  that  defend- 
ant denied  knowing  Byers,  but  admitted 
having  sexual  Intercourse  with  the  young 
woman.  When  all  the  facts  detailed  by  the 
various  witnesses  are  considered  together, 
there  la  no  escaping  the  conclusion  that 
Byers  and  defendant  were  acting  In  concert 
from  the  time  tbey  exchanged  buggies  at 
the  BChoolhouse  nntll  this  horrible  crime 
was  perpetrated,  and  that  defendant  was 
not  only  present,  aiding  and  assisting  Byers 
In  the  commission  of  this  rape,  but  that  he 
also  took  advantage  of  the  helpless  and  dis- 
tressed condition  of  the  girl  and  ravished 
her  himself.  Sykes,  however,  denies  this, 
and  testifies  that  he  started  to  the  girl's 
assistance,  but  that  the  man  who  was  In 
the  act  of  ravishing  her  told  him  that  If  he 
came  any  closer  he  would  shoot  hlni,  and 
he  got  scared  and  retired  nntll  the  man  left 
her,  when  be  then  went  to  the  girl,  picked 
her  up,  and  carried  her  to  his  buggy.  Bnt 
bis  story  is  flatly  contradicted  by  the  girl 
herself  and  by  the  evidence  of  Rlzor.  The 
girl  testified  that  he  did  assault  her,  against 
her  will,  and  witness  Rlzor  testified  that  de- 
fendant stated  to  him  that  he  did  have  con- 
nection with  her.  To  say  the  least,  were 
defendant's  story  true,  his  ardor  must  have 
cooled  very  rapidly  from  the  time  he  took 
unseemly  liberties  with  the  girl  In  his  baggy 
and  by  his  treatmoit  forced  her  to  Jump 
therefrom  to  permit  another  to  take  ber 
away  from  him  and  ravish  her  In  his  Im- 
mediate presence. 

In  conclusion,  we  will  say  that  this  Is,  per- 
haps, the  most  outrageous  case  of  its  charac- 
ter, and  the  most  brutal  and  revolting  in  all 
of  Its  details,  of  any  which  has  been  before 
this   conrt    The   evidence,    to    our    minds, 


shows  defendant's  guilt  beyond  any  reason- 
able doubt  He  has  had  a  fair  tnal,  and 
the  Judgment  should  be  afllrmed.  It  la  so 
ordered.    All  concur. 


ROBERTS  et  al.  v.  BARTLBTFT  et  aL  '■ 

(Supreme  Court  of  Missouri,  Division  No.  2.       I 
Oct  25,  1905.) 

L  Wills  —  Win,   Contest  —  Vebdict — Evi-      I 

DENCB — ^RSVIEW. 

A  will  contest  being  an  action  at  law,  the 
Supreme  Court  will  not  reverse  a  Jadgment  ad- 
mitting the  will  to  probate  because  the  jorr 
found  against  the  weight  of  the  evidence,  bnt 
will  merely  examine  the  record  to  determine 
whether  there  is  any  testimony  to  sn^port  the 
finding,  and  in  case  there  is  none  the  judgment 
will  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills  H  870,  872C] 

2.  Wills— TxsTAifXKTABT   Oapaoitt— Uitouc 
Inflttence  —  Evidence  —  Quutiorb    fob 

JXJBT, 

In  a  will  contest  evidence  as  to  testator's 
mental  capacity  at  the  time  he  made  the  will, 
and  as  to  whether  the  will  was  the  result  of 
undue  influence  exercised  by  the  executor  named 
tiiereln,  held  to  require  the  submission  of  such 
issues  to  the  Jury. 
S.  Witnesses— CoMPKTENOT—PABmBs. 

Where  certain  nieces  of  decedent  would 
inherit  real  estate  from  him  in  case  an  alleged 
will  was  not  established,  the  burden  of  estabiish- 
ing  the  will  being  on  the  proponents,  the  hus- 
bands of  such  nieces  were  prima  fade  entitled 
to  marital  Interests  In  the  estate,  and  were 
therefore  competent  witnesses  as  parties  in  the 
contest  proceedings. 

[Ed.  Note. — For  cases  is  _point  see  voL  50. 
Cent  Dig.  Witnesses,  »  145-149.] 

Appeal  from  Circuit  Court,  Buchanan 
County;  W.  K.  James,  Judge. 

Will  contest  by  Rebecca  Roberts  and 
others  against  Herschel  Bartlett  and  others. 
From  an  order  admitting  the  will  to  probate, 
contestants  appeal.    Reversed. 

W.  B.  Sherwood  and  C.  F.  Strop,  for  ap- 
pellanta.  H.  K.  White  and  Huston  &  Brew- 
ster, for  respondents. 

OANTT,  J.  This  is  an  appeal  from  tbe 
circuit  court  of  Buchanan  county  confirm- 
ing the  last  will  and  testament  of  John 
B.  Howell  late  of  said  county.  The  contest- 
ants are  the  heirs  at  law  of  the  said  John 
B.  Howell,  deceased.  John  B.  Howell  at  the 
date  of  his  death  on  the  7th  of  January,  1902, 
was  85  years  old.  He  left  no  children  or 
other  descendants,  nor  any  brothers  or  sis- 
ters, nor  any  heirs  excepting  the  dilldren 
of  his  two  half-brothers,  who  are  the  plaln- 
tifFs  in  this  case.  By  the  will  in  contest 
here  he  devised  one-half  of  the  remainder 
of  his  estate  after  the  payment  of  his  debts 
and  funeral  expenses  to  his  wife,  Elisabeth 
Howell,  In  lieu  of  dower.  To  Stephen  How- 
ell, his  brother's  son  he  bequeathed  $1,000: 
to  Norman  Buxton,  his  wife's  nephew,  $500; 
to  Tillle  Sage,  a  half-brother's  dan^tor, 
$500;  to  Bettie  Riley,  his  half-brother's 
daughter,  $250;  to  Rebecca  Roberts,  his  half- 


Digitized  by 


Google 


Mo.) 


EOBERTS  T.  BABTLBTT. 


859 


brother's  daughter,  $2SS0 ;  to  hta  friend,  Nich- 
olas Chambers,  $1!S0;  and  to  Catharine 
Hnghes  and  Joseph  Crosswhite,  friends  of 
hl8,  each  $1S0.  He  then  gave  the  residue 
of  his  estate  to  the  Ladles'  Benevolent  As- 
sociation, to  be  added  to  the  Hoagland  En- 
dowment Fund,  to  be  used  as  that  fund  Is 
used  for  the  liene&t  of  the  Old  Peoples' 
Home.  He  appointed  Herschel  Bartlett  and 
David  L.  Bartlett,  or  the  survivor  or  surviv- 
ors of  them,  or  those  of  whichever  of  them 
should  be  willing  to  serve  as  executors,  and 
requested  that  no  t>ond  be  required  of  them. 
The  will  was  executed  on  the  21st  of  Sep- 
tember, 1901.  This  will  was  admitted  to 
probate  on  the  10th  of  January,  1902.  This 
action  to  contest  the  said  will  was  commen- 
ced on  the  29th  of  January,  1902,  and  under 
the  Instructions  of  the  court,  the  Jury  re- 
turned the  verdict  that  the  said  paper  writ- 
ing was  the  last  will  and  testament  of  Jolin 
B.  Howell,  deceased. 

On  the  trial,  the  defendants  Introduced  the 
two  subscribing  witnesses,  William  B.  Graves 
and  Lieon  Atwater,  who  testified  to  the  men- 
tal capacity  of  the  testator,  and  then  rest- 
ed. It  appears  on  the  face  of  the  instrument 
that  the  said  testator  made  two  efforts  to 
sign  his  name.  The  first  time,  he  made  a 
signal  failure  of  spelling  "Howell."  One  of 
the  subscribing  witnesses  accounted  for  a 
large  black  line  which  runs  through  this  sig- 
nature, by  saying  it  was  drawn  there  to  en- 
able the  old  gentleman  to  sign  his  name  above 
it  The  witness  was  in  doubt  as  to  whether  the 
old  man  discovered  he  had  left  out  some  of 
the  letters  of  his  name  or  whether  Herschel 
Bartlett  called  his  attention  to  it  He  la 
certain  Bartlett  spoke  about  it  Both  slgna- 
tnres  indicate  extreme  feebleness  in  the  writ- 
er. The  will  was  executed  at  the  residence 
of  the  testator.  The  witnesses  were  both 
employte  of  Mr.  Herschel  Bartlett  They 
were  taken  out  to  the  testator's  house  by 
Herschel  Bartlett  None  of  the  testator's 
relatives  or  neighbors  were  present  at  the 
execution  of  the  will.  It  bad  been  prepared 
by  Herschel  Bartlett  at  his  otfice  before  go- 
ing oat  to  have  the  old  gentleman  sign  it 
Neither  of  the  subscribing  witnesses  had 
ever  met  the  testator  In  any  manner,  except 
to  see  him  on  three  or  four  occasions  at 
Bartlett's  oflBce,  or  when  they  went  on  a 
former  occasion  to  witness  his  will.  The 
old  gentleman  bad  nothing  to  do  with  their 
selection  as  witnesses.  Mr.  Atwater  testi- 
fied be  thought  the  testator  knew  him  from 
the  fact  that  Mr.  Bartlett  said  to  bim :  "I 
gae&a  yon  remember  Mr.  Graves  and  Mr. 
Atwater,"  and  he  responded :  "How  do  you 
do,  gentlemen?"  Some  eight  months  prior  to 
this  they  bad  gone  out  on  a  similar  mission, 
and  Bartlett  had  introduced  them,  but  the 
old  gentleman  had  given  no  indication  that 
be  recognised  them  otherwise.  The  will 
was  read  to  him  by  Herschel  Bartlett  and 
once  or  twice  be  requested  to  have  a  clause 
read  over  a  second  time.    It  appears  that 


within  two  years  tbe  old  gentleman  had  exe- 
cuted two  other  wills,  all  drawn  by  Herschel 
Bartlett  and  attested  each  time  by  bis  two 
clerks.  The  circumstances  under  which 
Bartlett  drew  this  will,  and  the  directions, 
U  any,  given  him  by  the  old  gentleman, 
are  nowhere  disclosed;  Bartlett  not  having 
testified.  It  is  and  was  admitted  in  the 
pleadings  that  Herschel  Bartlett  was  named 
as  executor  in  said  will,  and  that  he  quali- 
fied as  such,  and  was  in  charge  of  the  estate 
of  John  B.  Howell  at  the  date  of  the  trial ; 
that  he  is  one  of  the  trustees  of  the  Hoag- 
land Endowment  Fund,  and  that  the  said 
fund  is  vested  in  trustees,  the  income  of 
which  is  to  be  paid  over  to  the  Ladles'  Union 
Benevolent  Association  to  be  used  for  the 
support  and  maintenance  of  Infirm  and  In- 
digent old  people,  men  and  women,  residents 
of  Buchanan  county.  Mo.  It  also  appears 
that  Bartlett .  Bros,  bandied  the  old  gentle- 
man's money,  and  Invested  It  for  him.  The 
testimony  tended  to  show  a  close  confidential 
relation  between  the  old  gentleman  and  the 
Bartlett  Arm,  and  he  made  them  executors 
without  bond. 

Thereupon  the  plaintiffs  introduced  evi- 
dence showing 'that  they  were  the  natural 
heirs  of  the  said  John  B.  Howell,  deceased, 
according  to  the  statute  of  descents  and  dis- 
tribution in  this  state,  and  that  John  B. 
Howell,  up  to  a  period  of  about  15  years  be- 
fore he  died,  had  been  a  man  of  good  health 
and  strong  physique,  of  strong  mental  pow- 
ers, and  a  successful  business  man,  and  had 
amassed  a  fortune  of  from  $30,000  to  $50,000 ; 
he  was  very  neat  tidy,  and  a  good  dresser, 
and  bad  always  provided  for  himself  and 
those  about  him  liberally  and  bountifully; 
that  he  had  been  affectionate  and  kind  to- 
wards his  various  relatives,  especially  the 
plaintiffs  herein,  who  were  the  daughters 
of  his  half-brother;  that  Henry  Landrum, 
a  son  of  his  half-brother,  who  was  at  the 
time  of  the  execution  of  said  will,  and  bad 
been  for  many  years  prior  thereto,  an  epilep- 
tic, and  unable  to  care  for  himself,  entirely 
destitute,  and  an  object  of  charity  among 
his  relatives,  was  omitted  from  and  not  men- 
tioned In  any  provision  of  said  will.  Plain- 
tiffs' evidence  further  tended  to  prove  that 
they  were  i)eopIe  in  the  humbler  walks  of 
life,  without  any  property  excepting  perhaps, 
the  household  effects  of  their  respective 
families,  but  that  they  were  all  respectable 
and  industrious  citizens,  for  whom  John  B. 
Howell,  the  testator,  had  always  evinced 
much  affection,  and  had  always  visited 
with  them,  and  frequently  entertained  them, 
and  had  shown  them  much  kindness.  Plain- 
tiffs' evidence  tended  also  to  show  that  some 
16  years  before  his  death,  the  said  testator 
commenced  to  fall  physically  and  mentally, 
but  the  change  was  not  marked  until  about 
four  years  before  his  death,  at  which  time 
bis  decline  became  noticeable  and  rapid. 
There  was  evidence  that  about  three  years 
before  the  death  of  said  Howell,  be  began. 
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and  at  Intervals  which  became  more  fre- 
quent during  the  last  year  of  hlB  life,  to 
hare  delusions,  Illusions,  and  hallndnatlons. 
Testimony  of  the  plalntlfts  tended  to  show 
that,  for  a  year  prior  to  his  death,  said  How- 
ell suffered  from  a  distinctive  form  of  In- 
sanity known  as  senile  dementia.  The  two 
physicians  attending  at  the  time  of  his  death 
gave  their  opinion  In  view  of  the  condition 
that  be  was  in  just  prior  to  and  at  the  time 
of  his  death,  that  this  dementia  had  existed 
for  at  least  a  year.  Testimony  tended  to 
show  that  this  disease  Is  progressive  and 
downward,  that  It  tends  to  prodnce  delu- 
sions and  Illusions  In  general,  and  Incapaci- 
tating one  from  transacting  business,  and 
causing  the  patient  to  become  suspicions  of 
those  about  him,  and  frequently  causing 
a  change  In  the  methods  and  habits  of  life, 
and  bringing  about  frequently  a  total  dis- 
regard of  personal  cleanliness  and  Indiffer- 
ence to  the  ordinary  demands  In  the  way  of 
food  and  clothing.  The  testimony  tended 
to  show  that  for  a  number  of  years  prior 
to  his  death,  a  nephew  of  his.  Levin  Howell, 
who  had  lived  with  blm  and  looked  after 
his  affairs,  died  the  March'  preceding  the 
death  of  John  Howell,  the  testator;  that 
during  the  last  year  of  his  life,  the  testator 
Imagined  that  negroes  were  In  the  house  for 
the  purpose  of  annoying  him  and  his  wife, 
and  that  soldiers  were  quartered  in  his 
home,  and  he  frequently  complained  that 
the  government  ought  not  permit  blm  to 
be  annoyed  with  soldiers  In  his  home.  At 
'  other  times  he  imagined  that  bis  wife  who 
was  Insane  and  bad  been  fi>r  many  years, 
was  stealing  from  him;  be  also  believed 
that  other  relatives  were  stealing  from  him. 
He  had  Imaginary  conflicts  with  persons  In 
his  room,  and  believed  that  he  was  killing 
people.  After  the  death  of  his  nephew. 
Levin,  he  imagined  that  Levin  had  visited 
him  during  the  night,  and  conversed  with 
blm.  During  the  month  of  August,  im- 
mediately preceding  the  time  of  the  execu- 
tion of  the  alleged  will  In  September,  be 
became  very  111,  and  for  about  three  weeks 
was  In  a  critical  condition.  The  testimony 
was  that  for  a  year  preceding  his  death  he 
could  only  move  around  bis  room  by  sup- 
porting himself  on  chairs  and  other  objects, 
and  had  lost  the  control  of  bis  arms  and 
hands  In  a  large  degree;  that  be  had  no 
coherence  of  thought;  that  he  would  start 
to  tell  some  story  or  reminiscence  which  be 
would  never  complete,  but  would  commence 
over  again  and  again,  forgetting  tbe  con- 
clusion of  the  story  and  the  fact  that  he 
had  told  a  part  of  it;  that  frequently  when 
bis  friends  and  relatives  visited  him,  while 
they  were  talking  to  him,  he  would  doze 
into  unconsciousness,  and  was  aroused  with 
difficulty.  Dr.  Woodson,  superintendent  of 
the  Insane  asylum  at  St  Joseph,  Mo.,  an  ex- 
pert on  mental  diseases,  In  answer  to  a 
hypothetical  question  based  upon  the  fore- 
going facts  and  various  others  of  a  similar 


character,  gave  It  as  his  opinion  that  Mr. 
Howell  was  Insane  at  the  time  of  his  death, 
and  for  a  long  period  thereto,  Includlug  the 
date  of  the  making  of  the  will  In  question. 
The  testimony  of  the  plaintiff  tended  to 
show  that  for  months  prior  to  his  death, 
the  testator's  house  was  In  a  woeful  condi- 
tion of  filth,  and  that  his  insane  wife  was 
kept  there  without  care  of  any  competent 
servant,  and  that  when  his  relatives  in- 
sisted on  tals  having  competent  help,  he 
would  say  be  was  willing  to  pay  fl  a 
week,  and  when  told  that  he  could  not  ob- 
tain help  at  such  a  price,  he  would  say  tbat 
was  enough ;  that  he  and  his  wife  were  left 
largely  to  the  care  of  a  n^ro  man. 

On  the  part  of  tbe  defendants,  howerer, 
it  was  Insisted,  but  notwithstanding  the 
foregoing  evidence,  that  Mr.  Howell  bad 
sufficient  mental  capacity  to  make  a  -will, 
and  they  point  to  the  fact  that  when  L«vitt 
Howell  died  at  the  residence  of  the  testator, 
be  bad  on  his  person  at  the  time  of  his  death 
$8,613,  which  the  old  gentleman  directed  to 
be  deposited  In  his  own  name  before  Lievin 
was  burled.  Another  fact  was  tbat  while 
Levin  was  a  corpse,  a  Mrs.  Christopher  came 
to  rent  one  of  the  houses  belonging  to  tbe 
testator,  but  be  did  not  want  to  rent  It  to 
a  widow,  but  Mrs.  Rlley,  one  of  the  plain- 
tiffs, knew  her  and  vouched  for  ber.  and 
he  let  her  have  tbe  bouse.  Mrs.  Christopher 
paid  tbe  testator  $5  on  account  of  the  rent 
In  advance,  and  agreed  to  pay  thereafter  tbe 
rent  weekly  for  that  month,  and  after  that 
a  month's  rent  in  advance.  Mr.  Howell  put 
the  bill  in  his  pocket,  and  later  on  the  same 
day,  when  Buxton  wanted  some  money  to 
pay  for  digging  Levin's  grave,  be  had  for- 
gotten where  he  got  the  money,  he  was  so 
much  distressed  over  Levin's  death.  After 
Levin's  funeral.  In  expectation  of  Stephen 
Howell  coming  from  Montana,  Mr.  Howell 
had  tbe  house  cleaned  and  papered.  This 
paper,  the  old  gentleman  showed  to  Mr*. 
Riley  In  the  summer  of  1901.  Stephen  How- 
ell, Levin  Howell's  brother,  came  to  St. 
Joseph  in  June,  1901;  he  had  not  seen  bim 
for  over  20  years,  fonnd  him  very  forgetful 
and  physically  weak.  He  slept  In  the  same 
room  with  his  uncle  at  first,  but  as  It  began 
to  get  hotter,  he  slept  out  on  the  porch.  The 
old  man  was  in  a  very  restless  condition, 
and  during  the  night  would  imagine  persons 
were  there  who  were  not  there,  and  some- 
times these  imaginings  took  place  in  the  day 
time.  While  Stephen  was  there  the  ques- 
tion of  administration  of  Liovln's  estate  came 
up,  and  the  old  gentleman  wanted  William 
Bartlett  to  administer  on  it  After  Levin'i 
death,  Mrs.  Howell's  nephew,  Buxton,  at- 
tended to  collecting  the  rents,  and  Herschel 
Bartlett  attended  to  his  other  business.  Wil- 
liam Bartlett  did  not  want  to  give  a  bond  to 
administer  on  Levin's  estate,  and  when  Cobb 
was  appointed  administrator,  the  old  gentle- 
man asked  to  have  William  Bartlett  sent  up 
to  be  present  while  tbe  inventory  was  being 

Digitized  by  LjOOQIC 


Mo.) 


BOBEBTS  T.  BABTL£TT. 


861 


made.  Wblle  the  Inventory  was  being  made 
of  L«vin'B  estate,  the  old  gentleman  directed 
Buxton,  his  wife's  nephew,  what  property  to 
bring  out  to  show  the  witnesses  and  spoke 
of  the  deposit  of  Levin's  money  in  March, 
and  said  Levin  had  a  piece  of  real  estate 
In  St  Joseph.  Maj.  Garth  who  was  one  of 
the  witnesses  to  the  appraisement,  testified 
that  the  old  gentleman  was  dressed  in  his 
night  clothes  at  the  time  they  made  the  ap- 
praisement; they  got  very  little  information 
out  of  him;  he  was  very  weak  and  feeble 
In  body,  he  bad  some  mind,  but  not  as  good 
as  it  had  been.  I  considered  him  unsound, 
he  was  certainly  partially  unsound.  Mr. 
Landers  had  bnsinesB  dealings  with  the  old 
man  in  1897  and  1899  about  building  and 
rebuilding  a  bam,  and  that,  in  both  cases, 
the  old  gentleman  had  dl£Sculty  in  counting 
money.  He  could  not  count  over  50  consecu- 
tively, although  he  knew  the  bills. 

At  the  conclusion  of  the  evidence  by  the 
contestants,  the  proponents  of  the  will  in- 
troduced no  other  testimony,  but  prayed  the 
court  to  give  the  following  instructions, 
which  were  given:  Instruction  No.  1:  "The 
court  instructs  the  Jury  that  there  is  no  sub- 
stantial evidence  in  this  case  that  John  B. 
Howell  was  not  of  sound  mind  at  the  time 
of  the  execution  of  the  instrument  propound- 
ed as  his  will  dated  September  21,  1901, 
and  as  to  that  issue  they  are  bound  to  find 
In  favor  of  the  will."  Instruction  No.  2: 
"The  Jury  are  further  instructed  that  there 
is  no  substantial  evidence  in  this  case  show- 
ing or  tending  to  show  that  the  instrument 
here  propounded  as  the  last  will  and  testa- 
ment of  John  B.  Howell,  deceased,  dated 
September  21,  1901,  was  obtained  by  undue 
Influence  exerted  over  the  said  John  B.  How- 
ell, and  as  to  that  issue,  they  are  bound  to 
find  in  favor  of  the  wHl.*  Instruction  No. 
8:  "Rebecca  Roberts  et  al..  Plaintiffs,  v. 
Herschel  Bartlett  et  al..  Defendants.  The 
said  defendants  move  the  court  to  instruct 
the  Jury  as  follows:  That  under  the  plead- 
ings and  evidence  in  this  case,  they  are 
bound  to  find  that  the  paper  here  propounded 
and  offered  as  the  last  will  and  testament 
of  John  B.  Howell,  dated  September  21, 
1901,  was  and  Is  his  last  will  and  testament 
and  will  make  their  verdict  in  the  following 
form:  'Rebecca  Roberts  et  aL  v.  Herschel 
Bartlett  et  al.  We,  the  jury,  find  that  the 
Instrument  here  propounded,  dated  Septem- 
ber 21,  1901,  is  the  last  will  and  testament 
of  John  B.  Howell,  deceased.' "  To  the  ac- 
tion of  the  court  In  giving  these  Instructions, 
tlie  plaintiffs  at  the  time  duly  excepted,  and 
afterwards  and  within  four  days  filed  mo- 
tion for  new  trial,  which  was  heard  and  over- 
ruled, and  exceptions  saved  thereto,  and  an 
appeal  is  prayed  and  granted  to  this  court. 

1.  The  controlling  points  on  this  appeal 
are  whether  there  was  substantial  evidence 
as  to  the  incapacity  of  John  B.  Howell  to 
make  a  last  will  and  testament  to  require 
tbat  Isnie  to  be  rabmltted  to  the  Jury,  and 


whether  there  was  sufficient  evidence  of  a 
fiduciary  relation  between  John  B.  Howell 
and  Herschel  Bartlett  to  require  the  said 
Bartlett  to  overcome  the  presumption  that 
said  will  was  obtained  by  the  exercise  of 
undue  Influence  in  the  circumstances  of  the 
case.  The  rule  of  practice  is  well  settled 
in  this  state,  that  a  will  contest  is  an  action 
at  law,  and  this  court  will  not  reverse  the 
Judgment  because  the  Jury  found  against 
the  weight  of  the  evidence,  but  that  this 
court  will  examine  the  record  to  see  if  there 
is  any  testimony  to  support  the  finding,  and 
where  there  is  no  evidence  whereon  to  base 
the  verdict,  the  Judgment  will  be  reversed. 
State  ex  rel.  v.  Guinotte,  166  Mo.,  loc.  clt 
620,  621,  67  S.  W.  281,  60  L.  R.  A.  787; 
McFadln  v.  Catron,  138  Mo.  227,  38  S.  W. 
932,  39  S.  W.  771.  Proceeding,  then,  as  to 
an  investigation  as  to  the  quantum  of  evi- 
dence adduced  by  the  plaintiffs  to  show  that 
John  B.  Howell,  by  reason  of  his  extreme 
age  and  disease,  had  not  sufficient  capacity 
to  make  a  will,  in  general,  testamentary 
capacity  has  been  defined  by  this  court  on 
various  occasions  to  be  that  the  testator  at 
the  time  of  the  execution  of  his  will  should 
have  sufficient  nnderstanding  and  intelli- 
gence to  transact  bis  ordinary  business  af- 
fairs, and  to  nnderstand  the  nature  and  char- 
acter of  his  property  and  the  persons  to 
whom  be  was  giving  it  Farmer  v.  Farmer, 
129  Mo.  634,  31  S.  W.  926;  Brinkman  v. 
Rueggeslck,  71  Mo.  653.  And  it  has  been  of- 
ten said  that  a  man  may  be  capable  of  mak- 
ing a  will,  and  yet  incapable  of  making  a 
contract  or  managing  an  estate.  Hamon  v. 
Hamon  (Mo.  Sup.)  79  S.  W.  422.  Accepting 
this  as  a  proper  rule  for  our  guidance  in  the 
examination  of  the  evidence  in  this  record, 
we  find  the  facts  to  be  that  John  B.  Howell 
at  the  time  of  the  execution  of  the  will  in 
contest,  was  a  man  86  years  of  age,  and  very 
feeble  from  old  age  and  disease.  In  his 
younger  manhood,  he  was  a  man  of  vigorous 
constitution  and  mentally  strong,  and  bad 
a  most  successful  buBiness  career,  and  by 
his  own  efforts  largely  had  amassed  a  for- 
tune of  over  $30,000.  He  had  been  scrupu- 
lously neat,  tidy,  and  cleanly  in  bis  dress 
and  person,  and  had  been  a  liberal  provider 
for  his  household,  and  affectionate  and  kind 
to  his  relatives,  the  plalntifllB  in  this  case, 
who  were  the  children  of  his  half-brothers. 
Between  him  and  his  relatives  there  had 
existed  the  best  of  feeling,  and  no  cause 
of  estrangement  or  dissatisfaction  between 
them  and  him  appears  afterward  in  the 
evidence.  These  nephews  and  nieces  ap- 
peared to  have  all  been  respectable,  indus- 
trious, and  reputable  citizens.  He  visited 
them,  and  they  frequently  visited  him  and 
were  entertained  by  him.  The  evidence 
tends  to  show  that  about  15  years  before 
his  death,  or  when  about  70  years  of  age, 
the  testator  began  to  fail,  both  physically 
and  mentally;  but  his  breaking  down  was 
Blow,  and  did  not  become  marked  until  about 
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four  years  before  his  deatb,  when  his  decline 
became  rapid.  About  this  time  be  began  to 
have  many  delusions  and  hallucinatlonB 
which  were  utterly  groundless,  and  that  tn 
the  last  year  of  bis  life,  during  which  be  ex- 
ecuted the  will  in  contest,  the  medical  testi- 
mony tended  to  prove  that  he  was  suffering 
from  senile  dementia,  and  that  the  effect 
of  this  disease  was  to  incapacitate  him  from 
transacting  bis  ordinary  business  and  to 
cause  him  to  be  suspicious  of  those  about 
him,  for  whom  previously  to  that  time  he 
liad  held  a  high  regard,  and  causing  a  com- 
plete change  in  the  methods  and  habits  of 
his  life;  that  whereas  formerly  be  had  been 
tidy  and  dressy,  be  became  not  only  slovenly, 
but  absolutely  filthy  In  his  person,  and  that 
his  home  was  unfit  for  a  decent  human 
being  to  inhabit;  that  be  seemed  utterly 
oblivious  to  his  personal  condition,  and  that 
of  his  home;  that  for  many  years  bis  wife 
had  been  insane,  and  that  be  continued  to 
keep  her  in  his  house  without  any  female 
<ittendant  to  look  after  her  and  to  attend  to 
her  wants;  that  when  his  relatives  and 
neighbors  would  suggest  to  him  the  necessity 
of  providing  some  competent  help  for  him- 
self and  bis  wife;  and  to  keep  his  home  clean 
he  would  say  that  be  was  willing  to  get  a 
woman  If  she  would  stay  for  $1  per  week, 
and  that  that  was  enough;  and  thus  both 
he  and  his  wife  were  left  to  the  care  of  a 
negro  man.  He  ceased  to  provide  himself 
with  any  proper  clothing,  and  at  the  time 
of  the  execution  of  the  will,  the  evidence 
tends  to  show  that  be  was  dressed  In  bis 
night  clothes,  which  were  of  the  coarsest 
kind,  and  in  no  manner  suitable  to  a  man 
of  bis  wealth,  or  at  all  in  keeping  with  his 
former  tidy  and  dressy  hablta 

While  it  is  urged  by  respondents  that  the 
cross-examination  of  plaintifTs  witnesses 
tended  to  show  that  he  had  capacity  to  at- 
tend to  his  ordinary  business,  the  great 
weight  of  the  evidence  indicated  that  be  bad 
Uttle  or  nothing  to  do  with  the  management 
of  his  affairs.  His  money  matters  seemed 
to  have  been  left  to  the  care  of  Bartlett  Bros., 
who  invested  and  looked  after  his  financial 
matters  of  importance.  Prior  to  the  death 
of  his  nephew,  Iievin  Howell,  that  nephew 
looked  after  the  household  expenditures  and 
smaller  domestic  matters.  After  he  died, 
one  Buxton,  a  nephew  of  his  wife  succeeded 
Levin  in  looking  after  the  home,  but  how  well 
the  Bartletts  or  Buxton  managed  his  affairs 
there  was  no  evidence  in  the  case,  and 
whether  the  testator  understood  enough  to 
determine  whether  they  were  or  were  not 
faithful  was  not  shown  In  the  case.  That 
he  was  exceedingly  forgetful  and  could  not 
recall  within  a  few  hours  business  transac- 
tions of  the  simplest  character  was  shown 
by  the  evidence  of  the '  plaintiffs.  It  was 
shown  by  Mr.  Landers,  who  rented  bis  farm 
in  Andrew  county,  that  the  old  gentleman 
was  incapable  of  counting  money  above  $60, 
that  he  would  seem  to  know  the  bills,  and 


when  he  attempted  to  pay  Landers  about 
1100  for  replacing  a  barn  that  was  burned  on 
his   farm,   he   could   not  count   that   much 
money,  but  was  compelled  after  various  ef- 
forts to  leave  It  to  Mr.  Landers  to  count  It 
out  for  him.    At  the  time  of  the  execution  of 
Ills  will  none  of  his  relatives  or  near  neigh- 
bors were  present,  or  had  any  conversation 
with  him  alMut  it,  and  Herschel  Bartlett, 
who  wrote  the  will  gave  no  testimony  as  to 
what  occurred  between  him  and  the  testator 
In  the  way  of  directing  the  provisions  of  his 
will.    The  two  subscribing  witnesses  had  the 
very  slightest  acquaintance  with  the  testator, 
and  their  own  testimony  discloses  little  or  no 
opportunity  to  judge  of  Ills  mentality.     In 
view  of  all  this  evidence  of  extreme  debility 
from  old  age,  and  of  the  radical  change  that 
had  taken  place  in  the  testator  as  testified 
to  by  those  who  had  known  him  in  his  vigor- 
ous manhood  and  successful  carreer  as  a  mer- 
chant coupled  with  the  evidence  of  bis  utter 
disregard   of   the    laws   of   cleanliness    and 
health,  his  incapacity  to  realize  the  needs  of 
his  helpless  and  insane  wife,  leaving  her  to 
the  care  of  a  negro  man,  his  refusal  to  pro- 
vide her  a  female  attendant  and  servant  to 
look  after  her  in  her  helpless  condition,  and 
his  suspicion  that  bis  wife  was  stealing  from 
him,  in  our  opinion  a  case  was  made  which 
should  have  been  submitted  to  a  jury  to  de- 
termine whether  the  testator,  Mr.  Howell. 
had  sufficient  mental  capacity  to  make  a  will. 
We  think  it  is  clear  that  there  was  no  such 
concurrence  of  testimony   In   favor  of   his 
capacity  to  attend  to  ordinary  business  af- 
fairs and  to  know  the  nature  and  amount 
of  his  estate  and  to  whom  he  was  giving  it, 
88  to  justify  the  circuit  court  in  declaring  as  a 
matter  of  law  that  he  was  capable  of  making 
a  will.    When  it  is  considered  that  out  of 
an  estate  of  over  $.30,000  he  gave  his  own 
blood  relatives,  kinspeople  for  whom  he  had 
always  shown  a  natural  affection  and  regard, 
only  $2,500,  and  that  he  made  absolutely  no 
provision  for  Henry  Landrum,  a  nephew,  wIk> 
was  an  epileptic  and  utterly  helpless,  and  an 
object  of  charity.  It  will  be  hard  to   say 
that,  as  a  matter  of  law,  that  be  had  a  mind 
and  memory  capable  of  regarding  and  dis- 
criminating as  to  those  who  were  the  natu- 
ral objects  of  bis  bounty  and  bound  to  him  by 
the  obligations  of  family  and  blood.     While 
It  was  perfectly  competent  for  him.  If  of 
sound  mind  and  disposing  memory,  to  dis- 
regard  these  ties  of  relationship,   it  Is  a 
circumstance  which  the  jury  and  the  courts 
will  take  into  consideration  in  determining 
whether  as  a  matter  of  fact  he  had  that  ca- 
pacity and  understanding  which  the  law  re- 
quires to  make  a  valid  will  as  already  indi- 
cated in  this  opinion.    Our  conclusion  on  this 
point  is  that  the  circuit  court  erred  in  taldiijr 
the  case  from  the  jury  and  not  submitting 
this  question  under  the  proper  Instructions  t» 
them  to  determine  that  fact 

2.  Addressing  ourselves  now  to  the  charg* 
that  the  will  in  contest  wia  the  result  of  no- 
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due  Inflnence  over  the  testator  by  Herschel 
Bartlett,  agent  and  trustee  tor  the  Hoag- 
land  Endowment  Fund,  it  appeared  In  evi- 
dence and  the  admissions  in  the  pleadings 
that  Herschel  Bartlett  was  prior  to  and  at 
the  date  of  the  execution  of  the  will,  one  of 
the  trustees  of  the  Hoagland  Endowment 
Fund.  By  the  will  In  contest  the  fund  given 
by  the  testator  to  the  Ladies'  Union  Benevo- 
lent Association  was  "to  be  added  to  the 
Hoagland  Endowment  to  be  used  aa  that 
fund  is."  That  the  firm  of  Bartlett  Bros,  of 
which  Herschel  Bartlett  was  a  member,  were 
loan  agents  and  invested  the  testator's  funds 
for  him  is  conceded;  that  they  had  in  fact 
his  unlimited  confidence  appears  from  the  fact 
that  he  expressly  exempted  them  from  giv- 
ing a  bond  for  the  execution  of  his  will  of 
which  he  had  made  them  executors.  It  was 
shown  also  that  Herschel  Bartlett  had  drawn 
at  least  three  wills  for  him.  When  Lievln 
Howell  died,  the  old  gentleman  desired  the 
Bartletts,  or  one  of  them,  to  administer  on 
the  estate  although  he  said  he  knew  that 
they  would  not  give  a  bond  and  insisted  on 
William  Bartlett  coming  to  his  house  when  the 
Inventory  was  made.  At  this  time  the  evi- 
dence tended  strongly  to  show  that  John  B. 
Howell  was  of  extreme  old  age  and  of  greatly 
impaired  intellect  from  what  be  had  formerly 
been.  That  Herschel  Bartlett  was  his  agent 
in  his  Important  financial  matters,  and  stood 
In  the  relation  of  a  confidential  friend  and 
adviser  there  can  be  little  doubt.  For  at 
least  two  years,  this  relation  had  existed. 
The  circuit  court  held  there  was  no  evidence 
that  the  will  in  contest  was  obtained  by  un- 
due influence  over  said  testator.  The  ques' 
tion  presented  Is  whether  ni>oD  the  case  made 
by  plaintiffs,  the  defendants  were  not  re- 
quired to  rebut  the  presumption  of  undue  in- 
fluence. Ck>nceding  there  was  no  direct  evi- 
dence of  undue  influence,  does  it  follow  that 
there  was  not  enough  to  permit  the  plain- 
tiffs to  go  to  the  Jury?  It  Is  a  well-settled 
law  in  this  state  that  undue  Influence  need 
not  be  shown  by  direct  proof,  but  may  be  in- 
ferred from  facts  and  circumstances.  1 
Woemer,  Law  of  Administration,  g  32 ;  Oar- 
vln'8  Adm'r  v.  Williams,  44  Mo.  465,  100  Am. 
Dee  314;  Carl  v.  Oabel,  120  Mo.,  loc.  dt 
207,  25  S.  W.  214;  Bradford  v.  Blossom  (de- 
cided by  this  court  in  banc,  not  yet  ofllclally 
reported),  88  S.  W.  721 ;  Dausman  v.  Rankin 
(not  yet  officially  reported),  88  S.  W.  696. 
it  may  be  shown  by  the  relation  of  the  parties 
the  mental  condition  of  the  person  whose  act 
is  in  question  and  the  character  of  the  trans- 
action. In  Myers  v.  Hanger,  98  Mo.  433, 
11  S.  W.  074,  it  was  said  In  determining 
whether  a  will  is  the  result  of  undue  in- 
fluence it  is  proper  to  consider  the  mental 
condition  of  the  person  upon  whom  the  in- 
fluence is  alleged  to  have  been  exerted,  and 
as  the  physical  condition  has  much  to'do 
with  the  mental  condition,  the  physical  condi- 
tion of  the  testator  may  also  be  considered. 
So  the  will  itself  may  be  read  to  the  jury, 


for  they  must  determine  the  question  of  un- 
due Influence  in  the  light  of  all  the  circum- 
stances. The  result  may  be  considered  in  en- 
deavoring to  find  the  cause."  This  state- 
ment of  the  law  was  approved  in  B^^adford 
and  others,  at  this  term  of  court  In  Gay 
y.  Oinilan,  02  Mo.  261,  6  S.  W.  7,  1  Am.  St 
Rep.  712,  it  is  said:  "While  it  is  true  that 
undue  influence  will  not  be  presumed  yet 
when  such  facts  are  proved  as  will  au- 
thorize a  jury  to  find  the  existence  of  undue 
influence,  then  the  burden  shifts  and  It  then 
devolves  upon  the  party  charged  to  exonerate 
himself  of  such  charge,  in  like  manner  as  in 
the  case  of  fiduciary  or  confidential  rela- 
tions." Maddoz  T.  Maddox,  114  Mo.  85,  21 
B.  W.  499,  35  Am.  St  Rep.  734.  With  these 
principles  established  and  taking  into  view 
the  extreme  old  age  of  John  B.  Howell,  the 
testator,  his  extreme  debility  from  old  age 
and  illness,  the  mental  condition  testified  to 
by  various  witnesses  for  the  plaintiffs,  the 
trust  relation  existing  between  him  and  the 
executor  Herschel  Bartlett,  the  great  con- 
fidence which  he  was  shown  to  have  reposed 
In  the  Bartlett  firm,  the  fact  that  out  of  au 
estate  of  $30,000  he  gave  his  own  relatives 
with  whom  he  had  been  on  terms  of  affection, 
only  $2,500 ;  that  he  entirely  omitted  from  the 
list  of  his  donees  his  n^hew  Henry  Landiun, 
who  was  an  epileptic  and  an  object  of  charity, 
the  fact  that  he  gave  the  great  bulk  of  his 
fortune  to  the  Ladies'  Union  Benevolent  As- 
sociation, to  be  added  to  the  Hoagland  En- 
dowment Fund,  and  to  be  expended  and  used 
as  the  latter  fund  was  used,  and  that  Her- 
schel Bartlett  was  a  trustee  of  the  Hoagland 
Endowment  Fund,  and  when  in  addition  to 
this  it  is  considered  that  he  gave  this  ex- 
ecutor power  to  sell  all  of  his  real  estate  for 
such  prices  and  on  such  terms  that  might 
seem  proper  to  his  executor,- and  that  this 
executor  was  relieved  of  all  obligation  to  give 
a  bond  for  the  faithful  discharge  of  his  trusty 
we  think  there  was  evidence  sufficient  to  shift 
the  burden  and  require  the  executor  Bartlett 
who  was  also  the  scrivener  of  this  will  to 
rebut  the  presumption  of  undue  infiuence, 
and  it  matters  not  that  the  bequest  was  to 
a  charitable  association  instead  of  to  the 
scrivener  or  relative  of  his.  The  case  of 
Barkley  v.  Cemetery  Association,  153  Mo.  300, 
54  S.  W.  482,  does  not  conflict  with  the  con- 
clusion we  have  reached  on  this  point  In 
that  case  we  held  that  the  proof  did  not  show 
a  confidential  relationship,  but  we  said: 
"We  recognize  the  well-settled  rule  which 
indulges  the  presumption  that  undue  Influ- 
ence had  been  used,  where  close,  confidential 
or  fiduciary  relationship  exists.  This  rule 
has  for  Its  basis  some  pecuniary  benefit  to  be 
derived  by  the  charity  represented  by  the 
person  by  whose  infiuence  the  testator  is  In- 
fluenced to  make  the  will."  In  this  case  we 
think  the  evidence  sufficient  to  authorize  the 
jury  to  flnd  that  a  confidential  or  fiduciary 
relation  existed  between  the  testator  and 
Herschel    Bartlett,    and    that    the   peculiar 
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language  of  the  will  made  the  legacy  as  avail- 
able to  the  Hoagland  Endowment  Fund,  of 
which  Herschel  Bartlett  was  a  trustee  as  U 
It  had  been  given  tn  express  terms  directly 
to  said  fund.  As  to  the  suggestion  that  no 
officer  of  the  Ladles'  Union  Benevolent  As- 
sociation exerted  any  undue  Influence  to 
bring  about  the  valuable  legacy  bequeathed 
by  this  will  to  said  association,  the  remarks 
of  Wilmot,  O.  J.,  in  Bridgeman  v.  Green, 
2  Ves.  627,  are  apropos.  In  that  case  he 
said:  "There  la  no  pretense  that  Green's 
brother  or  Ids  wife  was  a  party  to  any  Im- 
position, or  had  any  due  or  undue  Influence 
over  the  plaintiff,  but  does  It  follow  from 
thence  that  they  must  keep  the  money?  No. 
Whoever  receives  it  must  take  it  tainted  and 
infected  with  the  undue  Influence  and  impo- 
sition of  the  person  procuring  the  gift;  his 
partitioning  and  cantoning  it  out  amongst  his 
relatives  and  friends  will  not  purify  the 
gift  and  protect  it  against  the  equity  of  the 
person  imposed  upon.  Let  the  hand  receiv- 
ing it  be  ever  so  chaste,  yet  if  it  comes 
through  a  polluted  channel,  the  obligation  of 
restitution  will  follow  it"  In  Haguenin  v. 
Baseley,  14  Yes.  Ch.  289,  the  same  principle 
was  approved  and  it  was  held  that  interest 
so  gained  by  third  persons  cannot  be  held 
by  them  although  there  was  no  personal  In- 
terference on  their  part  in  bringing  about 
the  gift  by  undue  influence.  Without  further 
elaboration  on  this  point  it  must  suffice  to: 
say  that  the  circuit  court  erred  in  giving  the 
second  instruction  In  behalf  of  the  defendant, 
and  should  have  submitted  the  question  of 
undue  influence  to  the  Jury  under  proper  in- 
Btmctions. 

&  The  remaining  question  is  whether  the 
husbands  of  Mrs.  Rebecca  Roberts,  Mrs.  Sage, 
and  Mrs.  Riley  were  competent  witnesses. 
As  tills  cause  must  be  tried  again  it  is 
proper  that  their  admissibility  should  be  de- 
termined at  this .  time.  On  the  part  of  the 
defendants  it  is  insisted  that  these  husbands 
of  the  nieces  of  John  B.  Howell,  the  testator, 
were  incompetent  to  testify,  because  they  had 
no  marital  interest  In  the  estate  of  John  B. 
Howell,  and  that  they  were  unnecessary  par- 
ties to  the  suit  and  were  made  so  over  the  ob- 
jection of  the  defendants.  Ttiis  contention 
is  based  upon  the  decision  of  this  court  tn 
Wood  V.  Broadley,  76  Mo.  23,  43  Am.  Rep. 
754.  That  was  a  suit  by  a  daughter  to  set 
aside  a  deed  by  her  father  to  his  second  wife, 
and  the  husband  of  the  daughter  was  tender- 
ed as  a  witness  in  behalf  of  his  wife  and  was 
rejected  by  the  circuit  court,  and  the  decision 
of  the  circuit  court  was  affirmed  by  this  court 
on  the  ground  that  his  wife  had  never  been 
seized  of  the  real  estate  conveyed  by  her 
fatlier  to  hex  stepmother,  and  therefore  the 
husband  could  have  no  interest  in  the  said 
lands  as  tenant  by  the  curtesy  initiate  of 
land  of  which  his  wife  was  never  seized  and 
the  decision  was  distinguishable  from  the 
previous  case  of  Steffen  v.  Bauer,  70  Mo.  405, 
In  which  it  was  ruled  in  an  action  by  both 


the  husband  and  the  wife  to  set  aside  a  con- 
veyance made  by  them  of  land  which  had  been 
deeded  to  the  wife,  on.  the  ground  tliat  it  was 
not  acknowledged  in  compliance  with  the  law, 
and  was  signed  by  the  wife  under  compulsion 
of  her  husband,   that  the  husband   was  a 
competent    witness,    because    "he    bad    an 
interest  in  the  issue  as  well  as  his  wife,  since, 
In  the  event  of  her  death,  he  would  be  tenant 
by  curtesy,  and  also  had  an  Interest  in  bis 
wife's  lands  during  coverture."    The  point  is 
an  interesting  one,  but  we  tliink   tliat  the 
husbands  of  these  nieces,  the  plaintiffs  in  this 
case,  were  properly  made  plaintiffs  in  the 
action,  and  tliat  as  the  evidence  showed  that 
they  each  had  issue  bom,  alive,  capable  of 
Inheriting,  and  that  when  John  B.   Howell 
died,  prima  facie,  their  wives,  the  plalntUfs 
herein,  inherited  the  property  of  the  said 
John  B.  Howell,  in  the  absence  of  a  will 
duly  executed  by  the  said  Howell  at  a  time 
when  he  was  of  sound  mind  and  dispoaing 
memory.    We  think  there  is  no  conflict  be- 
tween the  decision  in  Steffen  v.  Bauer,  snpra, 
and  Wood  v.  Broadley.  76  Mo.  23,  43  Am. 
Rep.  754.    In  the  Steffen  Case,  the  wife  had 
a  vested  interest  before  her  conveyance  and 
that  interest  continued  if  her  deed  was  in- 
operative on  account  of  a  failure  to  comply 
with  the  law  in  her  acknowledgment,  or  was 
made  by  compulsion  of  her  husband,  and  her 
husband  was  tenant  by  the  curtesy  initiate. 
In  that  case  the  court  said:    "The  plaintiS 
Steffen  was  clearly  competent  to  testify  as  a 
party  in  regard  to  any  fact  touching  his  own 
interest  alone,  and  so  the  circuit  court  held, 
but  he  was  not  allowed  to  testify  on  an  issue 
which  was  supposed  chiefly  to  affect  tiis  wife's 
interest    It  is  obvious  that  he  tiad  an  inter- 
est In  tlie  issue  as  well  as  his  wlfe^  since  in 
the  event  of  her  death  he  would  be  tenant  by 
the  curtesy,  and  also  had  an  interest  in  his 
wife's   lands   during   cowture."     And   the 
court  held  that  the  distinction  made  by  the 
circuit  court  was  too  refined  to  be  of  practical 
use,  and  not  authorized  under  our  statutes, 
and    that    the    husband    was    a    competoit 
witness. 

In  the  case  at  bar,  the  question  at  issue  is 
whether  or  not  the  deceased,  John  B.  Howdl. 
left  a  will,  and  as  there  is  no  presnmptliw 
that  he  did  leave  a  will,  it  devolves  upon  the 
proponents,  the  defendants  in  this  case,  to 
establish  that  fact  and  until  tliat  fact  is 
established,  the  inchoate  right  to  curtesy  in 
the  lands  left  by  John  B.  Howell,  of  the 
husbands  of  his  nieces  prima  fade  attached, 
and  they  have  marital  interests  in  the  lands 
of  their  wives  which  can  only  be  defeated  by 
the  establishment  of  a  last  will  and  testament 
by  John  B.  Howell  which  deprived  them  of 
any  interest  in  his  real  estate.  The  qaestioo 
resolves  itself  into  one  of  the  burden  of 
proof.  As  we  hold  that  the  btirden  of  estab- 
lishing that  there  was  a  will  rested  upon  the 
defendants,  the  husbands  w«*e  prima  fade 
entitled  to  marital  interests,  and  therefore 
were  competent  witneaaea  to  testis  In  the 
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case  88  parties  of  the  action.  Ijayaon  ▼. 
Cooper,  174  Mo.  211,  73  S.  W.  472,  »7  Am.  St 
Rep.  545.  There  was  therefore  no  error  In 
permitting  them  to  testify. 

For  the  reasons  assigned,  the  Judgment  of 
the  circuit  court  must  be  and  is  reversed,  and 
the  cause  remanded  to  the  circuit  court  of 
Buchanan  connty  to  be  tried  in  accordance 
with  the  views  herein  expressed.    All  concur. 


RYAN  T.    ST.   LOUIS   TRANSIT  CX). 

(Snpreme  Court  of  Mlaaonri,  Division  No.  2. 
Oct  25,  1805.) 

1.  Kixcauiiivi  —  PxBSOKAi.  IwruBaB  —  Cabb 

AS    TO   lilCEITSEBS. 

Where  a  contract  between  an  electric 
company  and  another  required  the  latter'a  serv- 
ants  to  work  In  the  electric  company's  power 
house,  the  company  was  bound  to  keep  wires 
near  which  snch  servants  were  required  to 
work  so  insnlated  and  protected  as  to  be  safe. 

2.  Savb — Pbozimati  Gauss — Fbobablk  Con- 
sequehces. 

Where  a  servant  of  one  who  had  contracted 
to  do  certain  work  in  an  electric  power  house 
was  killed  by  a  shock  of  electricity,  caused  by  an 
iron  pipe,  which  he  was  fitting,  or  by  his  wrench, 
coming  in  contact  with  an  Insafilciently  In- 
Bolated  wire,  the  want  of  proper  Insulation  was 
the  proximate  cause  of  the  death. 
8.  Death — CORTBinnTOKT    NEQLiaEKCB — Prb- 

BTJMPTIONB. 

In  an  action  for  death,  owing  to  the  alleged 
negligence  of  defendant,  in  the  absence  of  evi- 
dence it  is  to  be  presumed  that  deceased  was  in 
the  exercise  of  due  care. 

[Eid.  Note. — For  cases  In  point,  see  vol.  IS, 
Cent  Dig.  Death,  Sf  76,  7&] 

4.  ElKCTBICTFT — ColTrSIBUTOBT     NBOUOEITCB — 
BiVIDKNCK. 

Where  the  servant  of  one  who  had  contract- 
ed to  do  certain  work  in  the  power  house  of  an 
electric  company  was  killed,  by  an  iron  pipe  he 
was  fitting,  or  by  his  wrench,,  coming  in  contact 
with  an  insufficiently  insulated  wire^  it  appear- 
ing that  there  was  sufficient  light  at  the  place 
to  enable  him  to  do  his  work,  but  not  sufficient 
for  him  to  make  an  examination  of  the  insula- 
tion, he  had  a  right  to  assume  tiiat  the  insula- 
tion was  sufficient,  and  was  not  guil^  of  con- 
tribntory  negligence. 

[Ed.  Note. — For  cases  In  point,  see  voL  18, 
Cent.  Dig.  Electricity,  |  10.] 

5.  Sams — Aonoji — Inbtbuctions. 

The  servant  of  one  who  had  contracted  to 
do  work  in  an  electric  power  house  was  killed, 
owing  to  an  iron  pipe  that  he  was  fitting,  or  bis 
wrench,  coming  in  contact  with  an  insufficiently 
insnlated  wire;  and  in  an  action  for  the  death 
the  court  charged  that  defendant  was  not  required 
to  nse  the  most  perfect  form  of  insulation,  and 
that  if  that  which  was  used  was  reasonably 
safe  there  could  be  no  recovery,  but  that  if  the 
insulation  was  in  an  imperfect  and  dangerous 
i»ndition.  which  was  known  or  could  have  been 
made  known  to  defendant  by  reasonable  car* 
and  insiiection,  and  if  deceased  received  an 
electric  shock  by  reason  of  such  imperfect  con- 
dition, plaintiff  was  entitled  to  recover.  Heltk 
that  the  instruction  was  sufficiently  favorable 
to  defendant. 

«.    SAMB — COHTEIBTJTOBT   NeQLIQBWCE. 

The  court  instructed  that,  if  the  accident 
was  the  result  of  deceased's  own  negligence  and 
carelessness  in  working  in  a  place  which  a 
reasonable  person  in  his  position  would  know  to 
be  dangerous,  or  of  his  negligence  as  to  the 
manner  in  which  he  performed  his  work,  which 
negligeuoe  directly   contributed   to  the   injury, 
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there  could  be  no  recovery:  that  a  workman 
has  no  right  to  work  in  a  place  obviously  dan- 
gerous, and  that  if  he  does  so  he  takes  the  natu- 
rally incident  rislcs ;  but  that  the  mere  fact  that 
deceased  might  have  known  that  the  place  was 
dangerous  would  not  of  itself  deprive  plaintiff 
of  the  right  to  recover,  if  in  point  of  fact  the 
accident  resulted  from  defendant's  negligence,  and 
if  deceased  exercised  such  care  and  caution  as  a 
man  of  ordinary  care  and  prudence  in  his  call- 
ing would  exercise  under  like  drumstances. 
field,  that  the  instruction  was  a  fair  one  on  the 
doctrine  of  contributory  negligence. 

Appeal  from  St  Louis  Circuit  Court;  Frank- 
Iln  Ferris,  Judge. 

Action  by  Mary  Ryan  against  the  St  Louis 
Transit  Company.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Oea  W.  Easley  and  Boyle,  Priest  & 
Lehman,  for  appellant  John  S.  Leahy  and 
Block,  Sullivan  &  Erd,  for  respondent 

OANTT,  J.  This  action  was  commenced 
July  19,  1901,  against  the  St  Loula  Transit 
Company  and  the  Cnllen  &  Stock  Heating  ft 
Ventilating  Company,  to  recover  damages  for 
the  death  of  the  plalntlflF's  husband.  An 
amended  petition  was  filed  on  the  10th  of 
December,  1901,  omitting  all  reference  to  the 
Cullen  &  Stock  Company,  other  than  the 
plaintiffs  husband  was  a  pipe  fitter  In  the 
employ  of  the  Cullen  &  Stock  Heating  &  Ven- 
tilating Company,  which  was  under  contract 
with  the  appellant  to  erect  and  place  In  posi- 
tion In  its  power  house  on  Tiffany  avenue,  be- 
tween Vista  and  Park  avenues,  certain  pipes 
for  the  conveyances  of  water  through  said 
building  and  to  the  engines  and  boilers  there- 
in. It  Is  then  alleged  that  on  the  9th  day  of 
May,  1901,  the  plaintiff's  husband,  James  P. 
Ryan,  at  the  special  instance  and  request  and 
with  the  knowledge  and  consent  of  the  de- 
fendant transit  company  entered  the  said 
premises  In  order  to  porform  the  labor  re- 
quired of  blm  In  the  construction  and  the  erec- 
tion of  said  pipes,  that  said  Ryan  was  re- 
quired to  and  did  get  upon  a  certain  conduit 
and  while  on  said  conduit  and  while  exercis- 
ing the  care  and  caution  In  and  about  bis 
work  which  should  have  been  exercised  by  a 
reasonably  careful  person,  and  while  han- 
dling and  adjusting  one  of  said  Iron  pipes  en- 
tering into  the  construction  In  which  he  was 
then  engaged,  the  said  Ryan  received  through 
said  pipe  on  which  he  was  then  working  an 
electric  shock,  which  then  and  there  Immedi- 
ately caused  bis  death.  The  petition  further 
alleges  that  adjacent  and  in  close  proximity 
to  said  iron  pipes  then  being  erected  by  said 
James  P.  Ryan,  were  certain  cables  or  wires 
used  by  appellant  for  the  purpose  of  distribut- 
ing and  equalizing  the  electricity  between  the 
switching  boards  in  said  building,  and  as  a 
part  of  Its  appliance  In  generating  and  dis- 
tributing electricity  for  the  purpose  of  pro- 
pelling its  street  cars;  that  said  cables  or 
wires  were  highly  charged  with  electricity 
and  were  known  to  be  so  highly  charged  by 
the  appellant  and  that  the  said  wires  or 
cables  so  charged  wefe  exceedingly  danMroua 

Digitized  by  CjOOQ  IC 


866 


80  SOXTTHWESTBRN  RHPORTEB. 


Qto. 


to  life  and  limb,  and  trere  known  to  be  thus 
dangerous  by  the  defendant;  that  because  of 
the  dangerous  character  of  said  wires  or 
cables  when  so  charged-  with  electricity,  and 
for  the  purpose  of  rendering  them  less  dan- 
gerous, said  wires  had  been  Insulated,  but 
plaintiff  charges  the  fact  to  be  that  the  In- 
sulation on  said  wires  or  cables  was  decayed, 
insufficient,  and  Inadequate  to  prevent  the 
communication  of  electricity,  with  which  said 
wires  or  cables  were  charged,  to  other  metal- 
lic substance  coming  In  contact  therewith; 
that  the  same  were  negligently  and  carelessly 
Insulated  In  an  improper  manner,  and  had 
been  permitted  to  become  decayed,  disinte- 
grated, and  Incapable  of  preventing  the  com- 
munication of  electricity  in  said  wires  and 
cables  to  other  metallic  substances  with 
which  they  might  come  In  contact;  that  said 
wires  or  cables  were  negligently  and  careless- 
ly strung  along  the  celling  of  the  basement 
of  said  building,  and  Immediately  over  the 
conduit  aforesaid;  that  said  wires  or  cables 
were  supported  or  held  to  the  ceiling  of  said 
basement  at  spaces  aggregating  five  feet,  and 
by  reason  of  the  weight  of  said  cables  and  the 
use  to  which  they  were  put,  the  said  wires 
sagged  80  that  they  hung  from  said  ceiling 
at  a  point  Immediately  over  said  conduit  at  a 
distance  of  about  two  feet  below  the  celling, 
instead  of  being  securely  and  tautly  held  close 
to  the  celling.  The  Insulation  of  said  wires 
was  composed  of  a  material  that  being  stretch- 
ed, would  disintegrate,  crumble,  and  fall  off, 
thereby  destroying  the  protection  which  said 
Insulation  was  Intended  to  afford,  whereby 
the  wires  proper  were  suffered  to  come  In  con- 
tact with  other  substances,  or,  because  of  the 
defectiveness  and  Insufficiency  of  the  insula- 
tion, the  electricity  contained  therein  could 
be  and  was  communicated  to  other  objects 
with  which  said  wires  or  cables  could  be  and 
were  In  contact,  and  the  said  wires  had  been 
for  a  long  time  maintained  by  the  defendant 
in  the  condition  and  position  aforesaid;  that 
is,  in  a  condition  and  position  such  as  permit- 
ted the  electricity  to  be  easily  commimlcated 
to  other  substances  coming  In  contact  there- 
with, and  that  the  maintenance  of  said  wires 
or  cables  In  said  condition  and  position  was 
negligence.  Plaintiff  says  that  on  said  11th 
day  of  May,  1901,  by  reason  of  the  defective 
condition  of  said  wires  and  cables  aforesaid, 
the  electricity  contained  therein  was  commu- 
nicated to  the  pipe  or  piping  then  being  erected, 
and  In  the  erection  of  which  the  said  James 
P.  Ryan  was  then  engaged,  and  that  while  he, 
the  said  James  P.  Ryan,  was  erecting  the 
said  pipe  or  piping,  and  while  he,  the  said 
James  P.  Byan,  was  exercising  due  caution, 
the  electricity  communicated  from  said  wires 
or  cables  to  and  through  said  pipe  and 
piping  was  communicated  to  the  body 
of  the  said  James  K  Ryan  with  such 
force  and  violence  as  to  cause  his  Immediate 
death  as  aforesaid.  Plaintiff  says  that  It  was 
the  duty  of  the  defendant  to  provide  the  said 
James  P.  Ryan  a  safe  place  In  which  to  per- 


form  his  labor;  that  the  said  pipe  or  piping 
was  erected  by  said  James  P.  Ryan  at  tlie 
point  Indicated  and  Immediately  over  the  said 
conduit  by  the  command  and  direction  of  tb« 
defendant;  and  that  It  was  the  duty  of  the 
defendant  to  keep  the  said  location  free  of 
danger  while  he,  the  said  James  P.  Ryan,  was 
complying  with  the  directions  and  commands 
of  the  defendant  But  plaintiff  sajrs  that  the 
said  place  so  furnished  him  to  do  the  worl: 
aforesaid  was  not  a  safe  place,  but,  on  tlie 
contrary,  and  by  reason  of  the  facts  aforesaid, 
the  same  was  a  highly  dangerous  place,  and 
because  of  the  danger  of  the  electricity  con- 
tained In  said  wires  or  cables  and  the  prob- 
ability of  the  same  being  communicated  to 
the  pipes  and  piping  upon  which  he,  the  said 
James  P.  Ryan,  was  then  working,  because  of 
the  defective  insulation  resulting  from  the 
causes  aforesaid,  the  defendant  failed  In  its 
duty  to  keep  and  maintain  the  saia  location 
where  the  said  James  P.  Ryan  was  then  work- 
ing free  from  danger,  and  that  by  reason  of 
the  failure  of  the  defendant  to  furnish  the 
deceased,  James  P.  Ryan,  a  reasonably  safe 
place  in  which  to  perform  his  labor,  and  its 
failure  to  keep  the  same  free  from  danger, 
the  said  James  P.  Ryan  was  killed  as. afore- 
said. The  answer  was  a  general  dental,  with 
a  plea  of  the  assumption  of  the  risk  by  the 
deceased,  and  the  deceased's  contributory  neg- 
ligence in  the  handling  of  the  tools  and  piping 
which  he  was  engaged  in  installing.  The 
reply  was  a  general  denial. 

The  facts  developed  on  the  trial  were  sub- 
stantially as  follows :  CuUen  &  Stock  Heat- 
ing &  Ventilating  Company  contracted  with 
appellant,  the  St.  Liouls  Transit  Company 
to  furnish  materials  and  labor  and  Install 
an  automatic  oiling  system  in  appellant's' 
power  house  at  Tiffany  and  Vista  av&iaes. 
In  St  Louis,  upon  plans  and  speclflcatlona 
prescribed  by  appellant  the  St  Louis  Tran- 
sit Company.  For  this  purpose  It  was  nec- 
essary to  instell  in  the  basement  room  in 
the  power  house  certain  pipes  suspended  a 
short  distance  from  the  ceiling  by  hangers. 

The  plaintiff's  husband  was  a  steam  fitter 
by  trade,  and  was  employed  by  tbe  said 
heating  and  ventilating  company  to  assist 
in  this  work,  and  was  engaged  for  about 
three  weeks  In  working  on  the  premises  in 
this  connection.  He  and  his  helper,  one 
Madden,  instelled  the  pipes  referred  to,  and 
had  put  in  three,  and  were  engaged  In  pnt- 
tlng  In  the  fourth,  when  the  accident  o<>- 
curred  which  cost  him  his  life.  The  pipes 
ran  parallel  with  each  other,  and  a  few- 
inches  apart.  Above  them  were  snspended 
a  number  of  insulated  wire  cables.  In 
use  by  appellant  to  transmit  dynamic  elec- 
tricity to  Its  overhead  trolley  wires  In  the 
streets,  for  the  propulslm  of  its  cars.  These 
cables  were  constantly  and  highly  charged 
with  the  electric  fluid.  They  were  suspended 
from  the  ceiling  by  hangers  which  were  11 
feet  and  some  inches  apart  and  which, 
according  to   tbe  experttestlmony   In   the 
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rase,  were  not  close  enough  together;  and 
between  the  hangers  the  cables  had  sagged 
downward.    The  experts  said  that  the  insu- 
lation of  these  cables  was  what  was  called 
weatherproof  insulation,  and  not  a  proper 
kind  of  Insulation  to  use  In  such  a  place 
as  tUB  basement,  because  this  character  of 
insolation  was  susceptible  to  heat,  and  the 
degree  of  beat  which  constantly  prevailed 
in  the  basement  was  likely  to  cause  this 
ktaid  of  insnlatlon  to  soften,   and  possibly 
to  drip   or  run.    In   its  normal   condition, 
the  insulation  used  could  not  be  cracked, 
penetrated,  or  broken  so  as  to  expose  the 
live  wires  beneath  it  without  the  exercise 
of  considerable  force,  bat  if  exposed  to  high 
temperature  and  softened,  it  might  then  be 
penetrated,  broken,   or  displaced,   although 
subjected  to  no  great  degree  of  forc&    It 
might  become  softened  by  heat  so  as  to  be 
dangerous  to  handle,  without  that  fact  being 
apparent  to  the  observation  other  than  by 
actually  touching  the  Insulation.    Plaintlft's 
husband  was  killed  while  putting  in  the  pipe. 
In  proximity  to  these  cables,  by  the  creation 
of  what  the  experts  call   a   short  circuit, 
caused  by  contact  between  the  wires  of  one- 
of  the  cables  and  either  the  pipe  upon  which 
or  the  wrench  with  which  he  was  working. 
This,  the  experts  said,  could  not  have  hap- 
pened if  the  insulation  had  been  in  godd 
condition,  because  these  cables  were  entirely 
harmless  unless  some  metallic  substance  was 
brought  in  actual  contact  with  the  wires 
themselves,  which  conid  not  have  happened 
wittaont  the  exercise  of  considerable  force 
If  the  Insulation  had  been  In  good  condition. 
All  of  the  testimony  showed  that  with  the 
Insulation  in  normal  condition,  these  cables 
could  be  handled  with  Impunity.    The  only 
metallic  subetancee,  which  Ryan  was  using 
or    handling   at   the   time   were   the   pipes 
which    he  was   installing,    and    the   wrench 
which  he  and  his  helper  were  using  to  do 
the  work.    The  evidence  on  the  part  of  the 
plaintiff  tends  to  show   that  one  of  these 
two  came  in  contact  with  the  wires  beneath 
the  insulation  of  the  cable,  and  thus  caused 
the  short  circuit  which  produced  the  flames 
and    shock,   and  resulted   in    Ryan's   death. 
It    Is  conceded  that  the  evidence  does  not 
disclose  positively,  which  of  the  two  made 
the  contact    The  parties  were  screwing  the 
the  pipe  Into  another  by  means  of  a  wrench. 
Madden,  the  helper,  who  survived  the  acci- 
dent, says  his  hand  was  between  the  wrench 
and   the  cable  which  was  closest,  and  that 
at   the  time  of  the  catastrophe,  they  had 
ceased   to  pull  on  the  wrench,   and   Ryan 
was    looking  at  the  coupling  of  the  pipe, 
while   he  himself  was  simply   holding   the 
wrench  in  position,  and  exercising  no  more 
force  than  was  necessary  for  that  puri)os& 
The   experts  were  of  the  opinion  that  con- 
tact between  the  live  wires  and  the  wrench 
alone  would  not  have  produced  the  phenom- 
ena which  happened,  unless  the  wrench  was 
at  the  time.  In  contact  with  the  pipe;  while 


contact  between  the  pipe  and  the  wire  alone 
would  have  produced  a  short  circuit  The 
wrench,  the  pipe,  and  the  cable  were  before 
the  Jury,  and  the  experts,  from  the  condi- 
tion of  the  two  former,  were  of  the  opinion 
that  the  pipe  and  not  the  wrench,  had  made 
the  contact  At  the  trial,  the  insulation 
upon  a  portion  of  the  cable,  then  in  a  nor- 
mal condition  of  temperature  and  hardness 
was  hammered  with  a  wrench  without  an 
effect  A  portion  of  both  the  cable  and  the 
pipe  were  burned  up  In  the  contact  at  the 
time  of  the  accident  It  was  further  shown 
that  the  Insulation  on  the  cables  -at  this 
place  was  soft  and  sticky  at  the  time,  al- 
though there  was  nothing  to  show  that  de- 
ceased knew  that  fact  or  indeed,  that  he 
knew  of  the  danger  to  which  such  a  situ- 
ation gave  rise.  The  light  in  this  basement 
was  suflSclent  to  enable  the  men  to  do  the 
work  they  bad  set  about  but  not  soflSdent 
for  one  to  make  an  examination  of  the 
insulation  of  these  cables.  Plaintiff's  hus- 
band and  Madden,  his  helper,  attempted  to 
light  candles  and  a  torch  to  furnish  them 
more  light  to  aid  them  in  their  work,  but 
a  strong  draught  prevented  their  doing  it 
The  experts  testified  that  owing  to  the  ex- 
cessive heat  which  constantly  prevailed  in 
this  room,  the  proper  kind  of  Insulation  to 
have  used  was  either  fireproof  insulation, 
or  flre  and  moistureproof  Insulation,  each 
of  which  Is  impervious  to  the  action  of 
such  heat  as  prevailed  there.  There  was 
evidence  also  to  the  effect  that  the  Insu- 
lation might  have  been  melted  or  softened 
by  the  excessive  current  of  electricity  pass- 
ing through  the  cable  as  well  as  from  the 
heat  in  the  room.  And  that  although  the 
Insulation  had  run  and  melted  off,  the  outer 
covering  of  cloth  would  still  remain,  and 
that  if  the  wire  resting  on  the  pipe  had 
been  perfectly  Insulated,  the  contact  would 
not  have  occurred.  The  instructions  given 
b)r  the  court  will  be  noted  and  considered 
as  far  as  necessary  In  the  opinion  of  the 
court  The  jury  returned  a  verdict  for  the 
plaintiff  for  $4,666.66.  In  due  time  the  de- 
fendant filed  its  motion  for  a  new  trial  and 
in  arrest  of  judgment  which  were  duly  con- 
sidered and  overruled  and  the  defendant 
brings  the  case  to  this  court  by  appeal, 

1.  The  first  and  we  may  say  the  main, 
contention  for  a  reversal  of  the  judgment,  is 
that  the  circuit  court  should  have  sustained 
a  demurrer  to  the  evidence,  and  this  is  based 
upon  the  ground  that  the  defendant  could 
not  have  reasonably  anticipated  the  occur- 
rence of  such  an  accident  as  the  one  which 
caused  the  death  of  plaintiff's  husband.  It 
Is  practically  conceded  by  the  learned  coun- 
sel for  the  defendant  that  the  plaintiff's 
evidence  justified  the  jury  in  finding  that 
some  portion  of  the  Insulation  had  run  and 
dripped  from  the  cable  in  consequence  of 
the  heat  or  temperature  in  the  basement  of 
the  power  house,  and  that  the  plaintiff's  hus- 
band in  some  manner,  not  clearly  explained 
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by  the  evidence,  allowed  the  wrench  to  rest 
upon  the  pipe  or  the  other  end  of  the  wrench 
by  his  act,  and  that  of  his  working  com- 
panion to  come  in  contact  with  the  cable 
by  breaking  through  the  Insulation  thus 
softened  by  the  temperature  of  the  base- 
ment, and  In  this  manner  forming  a  circuit 
between  the  cable  and  the  pipe.  The  tile 
conduit  upon  which  be  stood  was  a  non- 
conductor. If  one  of  his  hands  rested  on 
the  pipe  and  the  other  rested  on  the  wrench 
both  poles  of  the  circuit  would  be  present 
and  the  current  would  bare  passed  through 
his  body.  The  insistence  is  that  the  negli- 
gence of  the  softening  of  the  insulation  would 
not  hare  caused  any  Injury  to  the  deceased, 
had  he  not  caused  the  wrench  to  touch  the 
wire,  and  no  harm  would  have  followed 
touching  the  wire  with  the  wrench  if  the 
deceased  had  not  had  his  hand  on  the  pipe 
at  the  same  instant  he  had  it  upon  the 
wrench;  and  the  doctrine  is  invoked  that 
it  is  not  negligence  not  to  take  precaution- 
ary measures  to  prevent  an  injury,  which, 
if  taken,  would  have  prevented  it,  when 
the  injury  could  not  reasonably  have  been 
anticipated,  nor  would  not,  unless  under  ex- 
ceptional circumstances,  have  happened.  In 
determining  the  soundness  of  the  proposi- 
tion thus  advanced  by  the  appellant,  It  is 
essential  to  ascertain  what  duty  the  defend- 
ant owed  to  plaintiff's  husband  with  refer- 
ence to  its  live  wires  in  the  circumstances 
of  this  case.  It  is  to  be  noted  that  there 
were  no  contractual  relations  between  the 
deceased,  husband  of  the  plaintiff,  and  the 
defendant  transit  company,  but  it  is  Indis- 
puted  that  the  deceased  was  upon  the  prem- 
ises of  the  company  with  Its  knowledge  and 
consent,  and  to  do  a  work  for  which  the 
company  had  contracted  with  the  employer 
of  the  deceased.  When  the  defendant  com- 
pany made  its  contract  with  the  Cullen  & 
Stock  Heating  &  Ventilating  Company  to 
Install  the  oil  system  in  the  defendant's 
power  house  upon  plans  and  specifications 
prescribed  by  itself,  it  knew  and  was  bound 
to  anticipate  the  necessity  under  which 
the  Heating  &  Ventilating  Company  rested 
of  sending  Its  employes  upon  its  premises 
for  the  purpose  of  Installing  the  pipes  upon 
which  the  deceased  was  working  when  he 
was  killed;  and  hence  the  duty  devolved 
upon  the  defendant  of  keeping  the  electric- 
al wires  near  which  the  deceased  was  re- 
((uired  to  work  in  the  performance  of  his 
duty  in  installing  the  oil  pipes,  so  insulated 
and  protected  as  to  be  safe  for  the  deceased 
to  work  in  their  vicinity.  This  doctrine  after 
n  thorough  consideration  was  announced  in 
Gelsmann  v.  Electric  Company,  173  Mo.  65i, 
73  S.  W.  654.  In  that  case  the  wire  that 
caused  the  injury  belonged  to  a  lighting  com- 
pany, and  was  suspended  at  the  place  of 
the  accident  upon  private  premises,  although 
the  latter  did  not  belong  to  the  owners  of 
the  wires.  The  deceased  in  that  case  went 
upon  the  premises  to  remov*  a  stgn  which 


apparently  belonged  to  a  tenant  and  in  tlie 
course  of  his  labors  a  wire  with  which  tlie 
slgrn  was  suspended  came  in  contact  with 
a  live  wire  which  produced  the  shock  which 
resulted  in  his  death,  and  the  conclusion 
was  announced  "that  electricity  is  one  of 
the  most  dangerous  agencies  ever  discovered 
by  hnman  science,  and,  owing  to  that  fact, 
it  was  the  duty  of  the  electric  light  company 
to  use  every  protection  which  was  accessible 
to  Insulate  its  wires  at  the  points  where 
people  have  a  right  to  go,  and  to  use  the 
utmost  care  to  keep  them  so,  and  for  per- 
sonal injuries  to  a  person  in  a  place  wtiere 
he  has  a  right  to  be,  without  negligence 
on  his  part  contributing  directly  thereto, 
it  is  liable  in  damages."  The  rule  thus 
announced  in  the  Geismann  Case  was  fol- 
lowed and  approved  after  a  review  of  the 
authorities  in  Young  v.  Waters  Pierce  Oil 
Company  (Mo.  Sup.)  84  S.  W.  920.  The 
fact  then  that  there  was  no  direct  con- 
tractual relation  between  the  plalntifTs  bus- 
band  and  the  transit  company  will  not  pre- 
vent a '  recovery  by  the  plaintiff,  in  riew 
of  the  highly  dangerous  character  of  the 
electric  wires  about  which  plalntifTs  husband 
was  required  to  work.  As  was  said  by  the 
Supremo  Court  of  New  Jersey  in  Van  Winkle 
▼.  American  Steam  Boiler  Insurance  Com- 
pany, 19  Ati.  472 :  "The  law  hedges  around 
the  lives  and  persons  of  men  with  mudi  more 
care  than  it  employs  when  guarding  their 
property,  so  that  in  this  particular  it  makes 
every  one  In  a  way  'his  brother's  keeper,' 
and  therefore  it  may  be  well  doubted  whether 
in  any  supposable  case  redress  should  be 
withheld  from  an  innocent  person  who  has 
sustained  Immediate  damages  by  the  neglect 
of  another  In  doing  an  act  whl(^  if  care- 
lessly done  threatens  in  a  high  degree  one 
or  more  persons  with  death  or  great  bodily 
harm." 

In  view  of  these  legal  prindpleii.  the  In- 
sistence of  counsel  that  the  accident  was 
one  which  the  company  could  not  have  rea- 
sonably anticipated,  and  therefore  was  not 
bound  for  its  failure  to  keep  its  electric 
cables  properly  Insulated,  would  seem  to  be 
without  merit  It  was  agreed  on  all  hands 
that  the  Insulation  on  these  cables  was  safe 
enough  when  normal,  but  was  shown  to 
be  of  a  kind  to  be  easily  affected  by  the  ex- 
traordinary temperature  to  which  the  transit 
company  knowingly  and  continually  sub- 
jected them ;  and  knowledge  of  the  character 
of  the  insulation  Installed  by  itoelf.  of  the 
conditions  under  which  it  was  maintained, 
and  of  the  probable  effect  of  those  condi- 
tions on  the  safety  of  the  insulation,  most 
be  chargeable  to  the  defendant  company. 
It  knew,  when  it  sent  the  plalntifTs  husband 
to  work  about  those  cables,  the  kind  of  is- 
snlatlon  it  used,  and,  being  in  the  exclosirv 
control  of  the  basement,  the  Jury  was  Ja»- 
tifled  in  inferring  that  it  had  a  knowledge 
of  the  condition  of  the  Insulation,  and  that 
it  had  In  fact  becoma^  •ott^ndj  hnperfect. 
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WhOe  It  la  trne  that  tbe  eTldcnoe  doea  not 
dl8c]0Be  exactly  how  the  accident  was  oc- 
casioned, It  doea  show  that  either  the  wrench 
or  the  pipe  whlclT  the  deceaaed  waa  hand- 
ling at  the  time  of  hla  death  came  in  contact 
with  the  wires  beneath  the  Insulation  of  the 
cable.  If  the  former,  it  waa  in  Its  nae  in 
taming  the  pipe,  and  owing  to  the  softened 
condition  of  the  Insulation;  If  the  latter.  It 
was  because  the  cable  sagged,  and  touched 
the  pipe,  and  the  pipe  in  tnmlng  displaced 
the  soft  insulation,  and  thus  touched  the 
Uye  wire.  That  neither  conld  have  happen- 
ed If  the  inaulatlon  had  been  In  a  good  con- 
dition la  obvious  and  was  conclusively  proven 
by  the  testimony  In  the  case.  The  evidence 
without  any  contradiction  showed  that  these 
wires  were  safe  to  approach  and  handle 
when  the  Insulation  was  in  a  proper  condi- 
tion, and  while  it  Is  dangerous  to  a  greater 
or  less  degree  to  approach  live  wires  nnder 
any  conditions  and  the  deceased  was  aware 
of  this  and  even  mentioned  It  to  his  com- 
panion, the  evidence  was  clear  that  If  the 
wires  had  been  properly  insulated  and  main- 
tained in  proper  condition  the  danger  was 
not  Imminent,  and  a  reasonable  man  woold 
have  felt  that  he  could  safely  undertake  to 
woik  In  their  vicinity.  This  court  in  the 
Gelsmann  Case  cited  and  adopted  the  lan- 
guage of  the  Supreme  Court  of  Louisiana 
In  Clements  v.  Electric  Company,  44  La.  Ann. 
692.  11  South.  51.  16  U  B.  A.  43,  32  Am.  St 
Rep.  348:  "Electric  wires  are  disarmed  of 
danger  if  properly  insulated.  By  looking, 
one  can  see  if  there  are  evidences  of  insula- 
tion. If  there  are  evidences  of  it,  and  no 
defects  are  visible  after  careful  inspection, 
one  whose  employment  brings  him  in  close 
proximity  to  the  wire,  and  which  he  has  to 
pass,  either  over  or  under  It,  la  not  gnllty 
of  contributory  negligence  by  coming  In  con- 
tact with  It,  unless  he  does  it  unnecessarily 
and  without  proper  precaution  for  his  safety. 
The  wires,  if  properly  insulated,  would  have 
been  harmless."  In  this  case  the  wires  had 
been  insulated.  The  light  in  the  basement 
waa  not  suffldent  to  enable  the  deceased  to 
Inspect  the  insulation  and  the  draught  was 
so  strong  that  he  and  bis  co-workman  could 
not  keep  a  candle  or  torch  burning.  There 
was  sufficient  light  for  them  to  do  the  work 
they  were  sent  to  do.  They  had  every  rea- 
son in  these  circumstances  to  assume  that 
the  wires  were  safely  Insulated,  and  that 
they  could  work  about  them  without  danger 
to  themselves;  and  it  must  be  held  that 
the  company  in  contracting  for  the  work  of 
Installing  the  oil  pipes  anticipated,  or  In 
the  exercise  of  ordinary  care  were  bound  to 
anticipate,  that  these  workmen,  while  in 
the  course  of  their  employment,  would  touch 
or  come  In  contact  with  these  cables,  and 
therefore  the  principal  contention  of  the  de- 
fendant that  It  conld  not  have  reasonably 
anticipated  the  occnrrence  of  such  an  ac- 
cident as  this  appears  to  as  entirely  unten- 
able, but  that  on  the  contrary  the  want  of 


a  proper  Insolation  of  these  cables  was  the 
proximate  cause  of  the  Injury  to  plaintifTs 
hnaband. 

Aa  to  the  other  proposition  advanced  in 
aupport  of  the  demurrer  to  the  evidence,  to 
wit,  that  plaintiff's  husband  was  guilty  of 
such  contributory  negligence  aa  to  bar  a 
recovery,  It  is  clear  we  think  from  the  fore- 
going that  deceased  was  not  guilty  of  negll- 
grence  In  attempting  to  do  his  work  under 
the  conditions  as  they  must  have  appeared 
to  him  as  already  detailed.  There  la  no 
evidence  whatever  to  support  the  claim  that 
he  was  doing  his  work  in  a  negligent  man- 
ner; the  presumption  is  that  he  was  In  the 
exercise  of  dne  care,  and  the  gueatlon  of  hla 
contributory  negligence  was  duly  submitted 
to  the  Jury  in  the  instructions  given  by  the 
court 

2.  It  is  urged  that  the  court  erred  In  its 
InstructionB  in  behalf  of  the  plaintiff.  These 
instructions  were  as  follows:  "The  plain- 
tiff in  this  case  sues  the  transit  company 
to  recover  damages  for  the  death  of  her 
husband,  James  P.  Ryan,  which  occurred 
on  the  11th  day  of  May,  1801,  as  the  result 
of  an  electric  shock  received  by  him  while 
working  in  the  basement  of  Power  House 
No.  2  of  the  defendant.  The  plaintiff  claims 
that  this  electric  shock  was  due  to  the  fact 
that  the  Insulation  of  the  electric  wires  was 
improper,  Imperfect,  and  impaired,  and  that 
their  condition  was  due  to  the  negligence 
of  the  defendant  The  defendant  denies 
that  there  was  any  negligence  on  its  part, 
and  asserts  further  that  the  accident  waa 
the  result  of  the  negligence  of  Ryan  him- 
self, by  reason  of  hla  failure  to  exercise  due 
care  In  the  performance  of  hla  work.  Ton 
have  heard  all  the  testimony  In  the  case, 
and  the  court  Instructs  you  as  follows  con- 
cerning the  law:  The  deceased,  Ryan,  waa 
lawfully  on  the  premises  of  the  defendant. 
Although  Ryan  was  working  for  an  Inde- 
pendent contractor,  and  was  not  under  the 
control  of  the  defendant,  still  it  was  the 
duty  of  the  defendant  to  exercise  ordinary 
care  and  diligence  to  have  the  premise  in 
reasonably  safe  condition.  By  ordinary  care 
and  diligence  ia  meant  auch  care  as  persons 
of  ordinary  prudence  would  exercise  under 
the  same  or  similar  conditions.  If  the  in- 
sulation on  the  electric  wires  in  question 
was  In  an  Imperfect  and  dangerous  condi- 
tion, and  if  auch  condition  was  known  to 
the  defendant  or  conld  have  been  known  by 
the  exercise  of  reasonable  care  or  inspec- 
tion, and  if  Ryan  received  an  electric  shock 
by  reason  of  such  Imperfect  condition,  and 
It  was  without  any  negligence  on  his  part 
then  plaintiff  ia  entitled  to  recover  a  ver- 
dict The  mere  fact  however,  that  the  in- 
sulation was  in  an  imperfect  condition  would 
not  make  the  defendant  liable  unless  the 
further  fact  appears  to  your  satisfaction 
from  the  evidence  that  the  defendant  knew 
or  could  have  known  of  such  defective  con- 
dition by  the  exercise  of  duct^^nd  ordinary 
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care  and  inspection.  On  the  other  hand,  you 
are  instructed  that  defendam  was  not  an 
Insurer  of  the  safety  of  plaintlflF's  husband, 
and  would  not  be  liable  for  the  mere  fact 
that  Ryan  was  killed  from  an  electric  shock 
on  defendant's  premises,  nor  would  the  de- 
fendant be  required  to  use  the  most  perfect 
kind  of  insulation,  if  that  which  was  used 
was  reasonably  safe  and  proper  under  all 
the  circumstances  and  facts  in  the  case,  and 
the  defendant  would  not  be  liable  if  the 
death  of  Ryan  resulted  from  accident  with- 
out the  fault  or  negligence  of  anybody. 
PlalntlfF  cannot  recover  in  this  case  unless 
the  evidence  shows  and  until  she  has  satis- 
fled  you  by  the  greater  weight  of  the  testi- 
mony that  the  death  of  her  husband  was 
due  to  the  negligence  of  the  defendant  as 
defined  and  explained  In  these  Instructions 
in  permitting  the  insulation  to  be  imperfect. 
Tou  are  further  Instructed  that  with  regard 
to  the  question  of  contributory  negligence 
which  defendant  sets  up  in  his  answer,  if 
the  accident  to  Ryan  was  the  result  of  his 
own  negligence  and  carelessness  in  working 
in  a  place  which  a  reasonable  person  in 
his  position  would  know  to  be  dangerous, 
or  of  his  negligence  and  carelessness  as  to 
the  manner  In  which  he  performed  his  work, 
and  that  his  carelessness  and  negligence 
directly  contributed  to  the  injury,  then  plain- 
tiff Is  not  entitled  to  recover.  A  workman 
has  no  right  to  work  in  a  place  which  is 
obviously  dangerous,  and  if  he  does  so,  he 
takes  the  risks  which  are  naturally  incident 
to  such  a  situation;  but  the  mere  fact  that 
Ryan  may  have  known  that  the  place  was 
dangerous  would  not  in  itself  deprive  the 
plaintiff  of  the  right  to  recover,  if  In  point 
of  fact  the  accident  resulted  from  the  negli- 
gence of  the  defendant,  and  if  Ryan  while 
working  In  proximity  to  the  cables  exercised 
such  care  and  caution  as  a  man  of  ordinary 
care  and  prudence  in  his  calling  would  ex- 
ercise under  like  circumstances,  and  al< 
though  he  may  have  known  there  was  dan- 
ger, yet  If  the  danger  was  not  such  as  to 
threaten  Immediate  Injury  to  him,  or  if  he 
might  have  reasonably  supposed  that  he 
could  safely  work  in  proximity  to  said  wires 
by  the  use  of  care  and  caution,  then  he  can- 
not be  said  to  have  been  guilty  of  contribu- 
tory negligence." 

The  objection  to  these  instructions  seems 
to  be  that  the  Instructions  do  not  follow  the 
allegations  of  the  petition.  We  think  the 
objections  urged  against  these  Instructions 
are  extremely  hypercritical.  Leaving  out 
the  preliminary  statement  of  the  court  as 
to  the  respective  claims  of  plaintiff  and  de- 
fendant. It  is  obvious  that  when  the  court 
came  to  charge  the  jury  what  facta  would 
authorize  the  recovery  by  the  plaintiff,  it 
told  the  Jury  that  the  defendant  was  not 
required  to  use  the  most  perfect  form  of 
Insulation,  and  that  if  that  which  the  defend- 
ant was  using  at  the  time  was  reasonably 
safe  and  proper,  there  could  be  no  recovery, 


but  If  the  insulation  was  In  an  Imperfect 
and  dangerous  condition,  and  this  condi- 
tion was  known  to  the  defendant  or  could 
have  been  known  by  reasonable  care  and 
inspection,  and  If  the  deceased  received  an 
electric  shock  by  reason  of  such  imperfect 
condition  without  any  negligence  on  his  part, 
then  the  plaintiff  was  entltied  to  recover. 
The  instruction  was  more  favorable  to  tbe 
defendant  than  was  authorized  by  the  de- 
cision In  the  Oelsmann  Casej  but  of  this 
the  defendant  is  In  no  condition  to  take 
advantage,  as  Instmctton  was  more  favor- 
able to  it  than  It  had  a  right  to  demand. 
The  criticism  on  the  instruction  on  contribu- 
tory negligence  we  think  Is  without  any 
merit  The  Instruction  taken  as  a  whole 
and  read  all  together  was  a  fair  and  correct 
enunciation  of  the  doctrine  of  contributory 
negligence  as  applied  to  the  facts  of  tbis 
case. 

S.  Error  Is  also  assigned  in  the  refusal  of 
certain  instructions  prayed  by  the  defend- 
ant We  have  carefully  gone  through  each 
one  of  these  requests  and  noted  the  objec- 
tions of  defendant's  connsel  and  without 
Incumbering  this  opinion  with  a  critical 
analysis  of  each  of  them,  we  must  content 
ourselves  with  saying  first  to  those  which 
were  applicable  to  the  Issues  on  trial,  they 
were  fully  covered  by  those  given  by  the 
plaintiff.  The  others  had  no  relevancy  to 
the  case,  and  were  properly  refused  on  that 
ground,  and  conld  only  have  served  to  have 
misled  the  Jury  and  turned  their  attention 
from  the  real  facts  of  the  case. 

After  full  consideration  of  the  record,  we 
find  no  reversible  error,  and  the  Judgment  of 
the  circuit  court  is  affirmed. 

BURGESS,  P.  3^  and  FOX,  J.,  concur. 


7.  O.  HUTCHINSON  &  CO.  ▼.  MORRIS 
BROS,  et  al. 

(SuDreme  Conrt  of  Missouri,  Division   No.  2. 
Oct  25,  1905.) 

1.  Courts— SuPBEMi!  Court— Jobisdictio:* — 
Constitutional  Qukbtiohs— Recobd. 

Where  the  jarisdlction  of  the  Supreme 
Conrt  to  review  an  appeal  depended  on  the  ca«- 
containing  a  constitutional  question,  the  bui^ 
den  was  on  appellant  to  present  a  record  show- 
ing that  such  constltntional  qneation  was 
necessarily  involved. 

2.  Same— Majority  Vbrdict  Law. 

Where  the  verdict  as  shown  by  the  appeal 
record,  recited,  "We  the  jury,  find,"  etc.,  anl 
was  signed  "F.,  Foreman  Jury,"  it  would  be 
presumed  that  it  was  a  unanimooa  verdicL 
and  the  record  did  not  present  the  constitu- 
tionality of  the  nlajority  verdict  law  (Const, 
art  2,  I  28,  as  amended),  though  it  contained 
an  Instruction  that  the  law  permitted  three- 
fonrths  of  the  Jury  to  retam  a  verdict 

Appeal  from  Circvit  Court  Orundy  Oannty: 
P.  C.  Stepp,  Judge. 

Action  by  J.  G.  Hutchinson  &  Co.  against 
Morris  Bros.,  in  which  John  P.  M.  BrassfleM 
filed  an  interplea  claiming  attached  property. 
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A  judgment  was  rendered  In  tbe  drcolt  court 
In  favor  of  Intervener,  from  which  plaintiff 
appealed  to  the  Kansas  City  Conrt  of  Ap- 
peals, by  which  the  case  was  certified  to  tbe 
Supreme  Conrt  Eetransferred  to  Court  of 
Appeals. 

Tbl8  suit  originated  before  a  justice  of  the 
peace  of  Gmndy  county.  Mo.  The  character 
and  nature  of  this  claim  la  thus  briefly  stated 
In  tbe  abstract  of  record.  "On  September  16, 
1809,  J.  6.  Hutchinson  &  Co.  filed  In  Justice 
court  a  complaint  against  Morris  Bros,  for 
a  balance  due  of  $82.51  for  goods  sold  and  de- 
livered. At  the  same  time  the  plalntlfF  duly 
sued  out  a  writ  of  attachment  against  de- 
fendant; the  grounds  of  attachment  being 
fraudulent  conveyance  of  property,  fraudu- 
lent contracting  of  the  debt,  and  failure  to 
pay  the  price  of  goods  on  delivery,  when,  by 
contract,  they  were  to  be  paid  for  on  delivery. 
Personal  service  on  Chas.  Morris,  one  of  the 
firm  of  Morris  Bros.,  was  duly  had,  and  on 
September  16,  1899,  the  stock  of  goods  In 
controversy  was  duly  seized  and  attached 
as  the  property  of  Morris  Bros.  On  Sept^n- 
ber  19, 1899,  John  F.  M.  Brassfleld  duly  filed 
an  Interplea,  in  which  he  claimed  said  stock 
of  groceries  under  a  chattel  mortgage  exe- 
cuted to  him  on  June  2,  1890,  and  alleged 
tbe  value  of  the  goods  to  be  $500.  There  was 
a  trial  of  the  Interplea  In  Justice  conrt — plain- 
tiff prevailed  there.  Interpleader  duly  ap- 
pealed to  the  circuit  court.  This  cause  was 
tried  at  the  regular  February  term,  1901,  and 
on  February  23,  1901,  the  jury  rendered  the 
following  verdict:  Trenton,  Mo.,  February 
23,  1901.  We,  the  jury,  find  that  Interpleader, 
John  F.  M.  Brassfield,  was  at  the  time  of  the 
levy  of  said  attachment  the  owner  of  and 
entitled  to  the  possession  of  the  goods  levied 
,  on  by  writ  of  attachment  September  16,  1809, 
G.  W.  Fry,  Foreman  Jury.' "  Judgment  was 
rendered  by  the  court  in  accordance  with  tbe 
verdict,  and  plaintiff  prosecuted  Its  appeal 
to  tbe  Kansas  City  Court  of  Appeals.  At  tbe 
October  term,  1902,  the  Kansas  City  Court  of 
Appeals,  by  order  entered  of  record,  trans- 
ferred this  cause  to  this  court  on  the  ground 
that  a  constitutional  question  was  involved 
and  that  court  was  without  jurisdiction  to 
bear  and  determine  It;  and  the  record  Is  now 
before  us  for  consideration. 

Piatt  Hubbell,  for  appellant  Hall  &  Hall, 
for  respondents. 

OANTT,  J.  (after  stating  the  facts).  The 
first  proposition  with  which  we  are  confront- 
ed Is,  upon  the  record  before  us,  has  this 
court  jurisdiction  to  hear  and  determine 
this  cause?  It  Is  apparent  from  the  record 
tbat  the  contention  of  appellant  that  this 
conrt  has  jurisdiction  Is  based  solely  upon  the 
assertion  that  the  amendment  to  section  28,- 
art  2,  of  the  Constitution,  which  provided 
tbat  In  all  dvll  cases  In  courts  of  record 
three-fourths  of  the  members  of  tbe  jury  con- 
curring may  render  a  verdict.  Is,  not  self- 
enforcing,  and  is  also  void  and  inoperative; 


and  the  court.  In  the.  trial  of  this  cause, 
having  treated  such  amendment  as  being 
valid  and  In  full  force,  therefore  appellant 
insists  that  a  constitutional  question  is  in- 
volved and  presented  to  this  court  for  deter- 
mination. Does  the  record  In  this  cause  dis- 
close that  such  constitutional  question  was 
Involved?  This  Is  tbe  sole  question  upon  the 
proposition  as  to  the  jurisdiction  of  this 
court,  and  It  must  be  answered  by  the  re- 
citals in  the  record.  The  following  instruc- 
tion was  given  by  tbe  court,  doubtless  rec- 
ognizing the  validity  of  the  amendment  to  tbe 
Constitution  herein  indicated.  "You  are  fur- 
ther instructed  that  the  law  permits  three- 
fourths  of  your  number  to  return  a  verdict 
Therefore,  if  nine  or  more  of  your  nnmlier 
agree  upon  a  verdict,  you  may  return  the 
same."  Appellant  duly  preserved  bis  objec- 
tions and  exceptions  to  this  instruction,  and 
renewed  his  complaint  as  to  all  tbe  Instruc- 
tions in  the  motion  for  new  trial.  The  record 
further  discloses  that  the  case  was  submitted 
to  the  Jury,  and  they  returned  their  verdict 
as  follows:  "We,  the  Jury,  find  that  Inter- 
pleader, John  F.  M.  Brassfleld,  was  at  the 
time  of  the  levy  of  said  attachment  the  own- 
er of  and  entitled  to  the-  possession  of  the 
goods  levied  on  by  tbe  writ  of  attachment 
September  15,  1890.  G.  W.  Fry,  Foreman 
Jury." 

It  is  upon  these  disclosures  of  the  record 
that  appellant  insists  tbat  a  constitutional 
question  is  involved,  and  that  this  court  has 
jurisdiction.  We  are  unable  to  give  our  as- 
sent to  this  insistence.  In  order  to  give  this 
court  jurisdiction  of  this  cause  upon  the 
grounds  contended  for  by  appellant,  and  the 
reasons  assigned  for  the  transfer  of  It  to  this 
court,  it  must  affirmatively  appear  from  the 
record  that  the  verdict  was  returned  by  a 
less  number  of  Jurors  than  the  entire  panel. 
Without  this  sort  of  a  verdict,  there  was  no 
necessity  for  passing  upon  tbe  constitutional 
questions  by  the  trial  court  Hence  none 
would  necessarily  be  Involved  as  contemplated 
by  the  provisions  of  the  Constitution  confer- 
ring Jurisdiction  upon  this  court  in  causes  of 
this  class.  This  proposition  has  frequently 
attracted  the  attention  of  this  court,  and  tbe 
rule  is  now  well  settled  as  to  the  essential 
disclosures  of  a  record  which  presents  to 
this  court  a  constitutional  question  for  its 
determination.  In  Parlln  &  Ordendorff  Oo. 
V.  Hord,  145  Mo.,  loc.  dt  119,  46  a.  W.  753. 
the  mie  as  applicable  to  this  proposition 
was  thus  stated:  "But  to  give  this  court 
appellate  jurisdiction  on  the  ground  that  the 
case  involves  the  construction  of  the  Oonsti- 
tution  of  this  state,  the  record  must  show 
tbat  the  point  was  raised  in  the  trial  court, 
and  the  protection  of  the  Constitution  claim- 
ed by  the  losing  party  was  denied  him." 
Holland  ▼.  De  Priest  130  Mo.  89,  81  S.  W. 
928;  Lang  v.  Callaway,  134  Mo.  491,  35  S. 
W.  1138;  Hoyt  v.  Sheldon,  1  Black,  518,  17 
L.  Ed.  65;  Maxwell  v.  Newbold,  18  How.  611, 
15  L.  Ed.  506;  Sayw^  v.  Denny,  158  U.  S., 
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loc.  dt  184,  16  Sup.  Ot  777,  89  L.  Ed.  WL  I 
To  the  same  effect  Is  Klrkwood  v.  Meramec 
Highlands  Co.,  160  Mo.  Ill,  60  S.  W.  1072. 
It  was  there  properly  mled  that  "to  confer 
upon  the  Supreme  Ck)urt  Jurisdiction  upon 
appeal  from  a  circuit  court,  upon  the  ground 
that  a  constitutional  question  Is  involved,  It 
must  alSmatlvely  appear  that  the  decision 
Is  necessary  to  the  determination  of  the  case, 
and  that  It  was  decided  by  the  court  below 
In  violation  of  the  Constitution,  and  adverse 
to  the  rights  of  the  party  who  appeals.  Hnl- 
ett  v.  M.,  K.  &  T.  Ry.  Co.,  145  Mo.  35,  46 
a  W.  951;  Robert  G.  White  Live  Stock  Com- 
missions Company  v.  Chicago,  M.  &  St.  Paul 
R  R.  Co.,  157  Mo.  518,  67  S.  W.  1070."  In 
Baldwin  V.  Fries,  108  Mo.  286,  16  S.  W.  760, 
this  court.  In  announcing  Its  conclusions  In 
that  case,  thus  stated  the  rule  upon  this  sub- 
ject: "This  court  has  no  Jurisdiction  of  this 
case,  unless  upon  the  record  It  fairly  appears 
that  a  question  is  raised  involving  the  con- 
struction of  some  provision  of  the  Constitu- 
tion, state  or  national  It  Is  not  necessary 
that  the  particular  provision  of  the  Constitu- 
tion should  be  set  out,  but  It  must  appear  that 
the  constitutional  question  was  Involved  In 
the  Issues  of  the  oase,  and  that  the  trial  court 
had  an  opportunity  to  and  passed  upon  such 
question.  It  cannot  be  Injected  into  the  cause 
for  the  first  time  In  the  Appellate  Court  by 
argument  or  brief  of  counsel.  Nail  v.  Rail- 
road, 97  Mo.  68,  10  S.  W.  610;  State  ez  rel. 
Campbell  v.  St.  Louis  Court  of  Appeals,  87  Mo. 
276,  10  S.  W.  874;  Railroad  v.  Slefert,  41  Mo. 
App.  36."  By  the  disclosures  of  the  record 
in  this  cause,  measured  by  the  rule  Indicated 
In  the  foregoing  cases,  which  have  been  uni- 
formly followed,  we  see  no  escape  from  the 
conclusion  that  this  court  has  no  Jurisdiction 
of  this  cause.  It  nowhere  appears  tn  the 
record  that  the  verdict  In  this  cause  was  re- 
turned by  a  less  number  of  the  Jurors  than 
the  entire  panel.  The  mere  giving  of  an 
Instruction  that  a  less  number  might  return 
a  verdict  falls  far  Short  of  presenting  a 
constitutional  question.  It  must  affirmative- 
ly appear  from  the  record  that  such  a  verdict 
was  In  fact  returned.  The  verdict,  as  It 
appears  in  the  record,  "We,  the  Jury,  find," 
etc.,  signed  by  "G.  W.  Pry,  Foreman  Jury," 
in  the  absence  of  any  showing  to  the  contrary. 
Is  only  susceptible  of  one  construction,  and 
that  Is  that  it  was  a  unanimous  verdict.  The 
term,  "We  the  jury,"  If  given  Its  ordinary 
meaning,  can  only  refer  to  the  entire  panel; 
and,  nothing  appearing  to  the  contrary.  It 
must  be  presumed  that,  when  the  foreman 
recited  in  the  verdict  that  the  Jury  made  a 
finding.  It  was  the  Jury  as  ordinarily  con- 
templated under  the  law — ^that  Is,  a  panel 
of  12. 

Appellant  Insists  that  the  jury  was  not  In- 
structed as  to  the  form  of  the  verdict,  and 
as  to  whether  there  should  be  any  difference 
in  form  as  to  a  three-fourths  or  unanimous 
verdict  Upon  this  contention  it  is  only 
necessary  to  say  that,  if  appellant  desired  to 
present  the  constitutional  question,  the  bur- 


den was  upon  it  to  have  the  record  afflrma- 
tlvely  show  that  this  was  not  a  unanimous 
verdict  Appellant  was  aware  of  the  in- 
struction given,  presumptively  beard  the  ver- 
dict read,  and  it  was  Imperatively  its  duty 
at  that  time,  if  there  was  any  question  as 
to  whether  the  verdict  was  unanimous  or 
otherwise,  by  timely  suggestions  to  the  court 
to  have  the  record  settle  It  The  concession 
of  appellant  In  the  brief  now  before  ua  Is  a 
practical  admission  that  the  record  Is  In- 
sufficient to  show  that  a  constitutional  ques- 
tion is  involved.  The  point  is  thus  stated  in 
the  brief:  "Interpleader's  three-fourths'  ver- 
dict Instruction  does  not  Inform  the  Jury  as 
to  the  method  of  rendering  a  three-fourths' 
verdict,  and  it  is  erroneous  for  this  additional 
reason.  The  Jury  had  no  information  in 
this  subject  and,  we  cannot  tell  whether  it 
was  a  three-fourths'  verdict  or  a  unanimous 
one."  Here  we  have  it  dearly  conceded  that 
even  according  to  appellant's  construction  of 
the  verdict  returned,  they  are  unable  to  tell 
whether  It  was  a  three-fourths'  or  nnanimona 
verdict  Adopting  that  view,  it  falls  to  con- 
form to  the  uniform  rule  announced  that  It 
must  affirmatively  appear  "that  the  decision 
Is  necessary  to  a  determination  of  the  case, 
and  that  it  was  decided  by  the  court  below 
in  violation  of  the  Constitution,  and  adverse 
to  the  rights  of  the  parly  who  appeals."  The 
burden  rests  upon  the  appellant  to  point  out 
in  the  record  a  verdict  returned  by  a  less 
number  of  jurors  than  the  entire  panel,  be- 
fore any  constitutional  question  can  be  raised 
upon  that  ground.  If  the  verdict  was  unan- 
imous, the  instruction  was  harmless,  and 
there  was  no  adverse  ruling  upon  that  ques- 
tion. If  appellant  as  it  asserts  in  Its  brief, 
is  unable  to  tell  whether  the  verdict  was 
unanimous  or  not,  the  basis  of  its  contention 
that  a  constitutional  question  is  involved 
must  fall.  The  claim  of  appellant  is  that 
under  the  Constitution,  It  was  entitled  to  have 
a  verdict  returned  by  the  entire  panel  of 
jurors;  and  having  failed  to  point  out  In  the 
record  where  this  claim  was  denied  them,  and 
practically  admitting  that  they  are  unable 
to  tell  whether  or  not  It  was  denied,  the  con- 
clusion Is  Inevitable  that  this  court  has  no 
jurisdiction  of  this  cause  under  the  provialoDS 
of  section  12,  art  6,  of  the  Constltntl<Hi  of 
this  state. 

The  amount  Involved  In  this  litigation  is 
less  than  |100,  and,  there  being  no  constitu- 
tional question  involved  as  disclosed  by  the 
record.  It  Is  ordered  transferred  to  the  Kan- 
sas City  Court  of  Appeals.    All  concur. 


STATE  ez  rel.  FRANK  et  al.  v.  8WAN6ER. 

Secretary  of  State. 
(Supreme  Court  of  MissourL    Oct  25,   1905.) 

COBPORATIONB  — ABTICI.K8— PBEFTKBED     STOCS 

— Voting  Powkh— Statutes. 

Under  Rev.  St  1899,  ii  1312,  1332.  aa 
amended  by  Laws  1801,  pp.  91.  92,  and  section 
1333,  conferring  on  the  stockbolders  power  to 
issue  preferred  stock,  and  to  fix  its  pref ereooas. 
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priorities,  elMiificatloii,  and  diaracter,  the 
stockholders  of  a  corporation  were  entitled  to 
provide  that  preferred  stocit  should  not  carry 
voting  power,  notwithstanding  Const  art  12, 
S  6,  and  Rev.  St  1889,  {  853,  providing  that  at 
all  elections  for  directors  of  a  cori>oration  "each 
stockholder"  shall  be  entitled  to  cast  as  many 
votes  as  he  has  shares  in  the  company,  and  Const 
art  12,  {{  8  and  12,  providing  that  the  stock 
sliall  not  be  increased  without  the  consent  of 
the  holders  of  the  larger  number  in  value  of  the 
stock,  and  that  preferred  stock  shall  not  be 
issued  without  the  consent  of  all  the  stock- 
holders. 

In  Banc.  Mandamus  by  the  state,  on  rela- 
tlon  of  Nathan  Frank  and  others,  against 
John  B.  Swanger,  Secretary  of  State.  Per- 
emptory writ  granted. 

J.  C  Haiper,  D.  W.  Voylea,  and  Silver  & 
Brown,  for  relator.  Jno.  Kennisb,  Atty. 
Oen.,  and  W.  O.  Irvln,  for  respondent 

OANTT,  J.  This  Is  an  original  proceeding 
brought  by  the  plaintiffs  in  this  court  at  its 
April  term,  1805,  to  obtain  a  peremptory  writ 
of  mandamus  directed  to  Hon.  John  B.  Swan- 
ger.  Secretary  of  State,  requiring  him  to 
issue  a  certlflcate  of  incorporation  to  the 
Star-OIironlcle  Publishing  Company.  The 
petition,  omitting  caption,  is  in  the  words 
following:  "Tour  petitioners,  Nathan  Frank, 
Itfllton  A.  McRae,  J.  O.  Harper,  Robert  F. 
Paine,  F.  W.  Hunsicker,  August  Frank,  and 
John  M.  Hertel  [relators  herein],  state  and 
say  as  follows:  That  John  B.  Swanger  Is 
now  and  has  been  since  on  or  about  January 
1,  1905,  the  Secretary  of  the  State  of  the 
state  of  Missouri,  duly  qualified  and  acting  as 
such  officer.  That  on  the  2d  day  of  June, 
1905,  last  past,  your  petitioners  did  execute 
articles  of  agreement  for  the  incorporation  of 
a  business  corporation  (pursuant  to  and 
under  article  9,  c.  12  of  the  Revised  Statutes 
of  1899  of  this  state),  imder  the  name  and 
style  of  the  'Star-Chronicle  Publishing  Com- 
pany.' That  said  article  of  agreement  duly 
set  forth  the  said  name  of  the  contemplated 
corporation,  the  place  of  its  location,  viz.,  In 
the  city  of  St  Louis,  Missouri;  the  names 
and  places  of  residences  of  the  several  share- 
liolders ;  the  nimiber  of  the  board  of  directors 
[consisting  of  seven  shareholders],  and  their 
names  for  the  first  year  after  the  incorpora- 
tion ;  the  duration  of  the  corporation,  viz., 
for  a  term  of  fifty  years ;  the  purpose  of  the 
corporation,  viz..  The  printing  and  publishing 
of  one  or  more  newspapers,  magazines,  and 
otber  publications  and  all  business  usually 
connected  therewith' ;  amount  of  capital  stock 
of  the  intended  corjjoratlon,  viz.,  $600,000, 
divided  into  shares  of  the  par  value  of 
one  hundred  dollars  each ;  that  the  same  was 
bona  fide  subscribed  and  all  thereof  actually 
paid  up  in  lawful  money  of  the  United  States ; 
and  that  the  same  was  in  the  custody  of  the 
persons  named  in  said  articles  of  agreement 
aa  the  first  board  of  directors  of  said  proposed 
corporation,  they  being  the  same  persons  as 
your  petitioners  herein.  That  said  articles 
of  agreement  further  provide  that  2,000  of 


said  shares  shall  b«  preferred  stock,  and  that 
the  remaining  2,600  shares  sliall  be  common 
sto<^.  That  the  holders  of  said  common  and 
preferred  stock  shall  have  the  preference, 
classification,  character,  and  rate  of  dividends 
as  follows:  The  holders  of  the  preferred 
stock  shall  be  entlted  to  receive  out  of  the 
surplus  or  net  earnings,  and  the  corporation 
shall  be  bound  to  pay  thereon  as  and  when 
declared  by  the  board  of  directors,  a  dividend 
at  the  rate  of  six  per  centum  per  annum, 
cumulative  from  and  after  the  issue  of  such 
stock,  payable  monthly  unless  otherwise 
ordered  by  the  board  of  directors,  before  any 
dividend  shall  be  set  apart  or  paid  on  the 
common  stock ;  provided,  however,  that  after 
the  payment  In  full  of  all  dividends  on  the 
preferred  sbx^,  and  so  long  as  a  dividend  of 
six  per  cent  Is  paid  each  year  on  the  pre- 
ferred stock,  the  directors  shall  have  the 
power  then  and  thereafter  to  declare  and  pay 
from  the  net  earnings  dividends  on  the 
common  stock  until  It  has  received  the  same 
amount  of  dividends  as  have  been  paid  on  the 
preferred  stock,  and  no  further  dividend  shall 
be  paid  on  the  preferred  stock  until  the 
common  8to<^  has  received  an  equal  amount 

I  of  dividends,  calculated  cumulatively  from 
the  date  of  the  issue  of  the  stock,  and  there- 
after the  preferred  and  common  stock  shall 
be  entitled  to  share  ratably  in  all  dividends 
declared  in  excess  of  the  preferential  dividend 
of  six  per  cent  to  be  paid  on  the  preferred 
stock  and  a  like  amount  on  the  common 
stock ;  provided,  always,  that  dividends  may 
be  declared  from  the  net  earnings  only,  and 
from  such  net  earnings  the  preferred  stock 
shall  receive  preferentially  and  cumulatively 
a  dividend  of  six  per  cent  per  annum,  and  the 
common  stock  shall  at  no  time  be  entitled  to 
a  dividend  until  all  arrearages  of  such  divi- 
dends have  been  paid  to  the  holders  of  the 
preferred  stock.  The  voting  power  sttall  be 
vested  exclusively  In  the  common  stodc,  and 
at  all  meetings  of  the  stockholders,  and  at 
all  elections  for  directors,  each  holder  of 
common  stock  shall  be  entitled  to  one  vote  for 
each  share  of  common  stock  held  by  him  and 
registered  on  the  books  of  the  company ;  and 
the  preferred  stock  shall  have  no  voting 
power,  the  holders  thereof  expressly  waiving 
any   right   to   vote   the   preferred   stock   at 

;  elections  for  directors  or  on  any  question,  or 
to  participate  in  8to<^holder8'  meetings.* 
That  said  articles  of  agreement  were  on  the 
2d  day  of  June,  1905,  last  past  duly  sub- 
scribed and  acknowledged  by  your  i)etitloner8, 
before  Laura  L.  Sutton,  a  notary  public  for 
and  within  the  city  of  St.  Louis  aforesaid, 
and,  after  being  so  subscribed  and  admowl- 
edged,  said  articles  were,  on  June  5,  1905, 
filed  in  the  office  of  Paul  Young,  Jr.,  recorder 
of  deeds  for  the  said  city  of  St  Louis,  and 
were,  by  said  recorder  on  said  day  last  afore- 
said, recorded  in  Corporation  Boc^  28,  page 
207,  of  said  recorder's  office.  That  a  duly 
certified  copy  of  said  articles  of  agreement  as 
recorded  In  the  office  of  said  recorder  of  deeds 
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of  the  city  of  St  Lonls,  an  attached  to  tbla 
petition,  marked  Exhibit  A.  That  thereafter, 
and  on  Jnne  B,  1905,  your  petitioners  did 
present  to  and  file  in  the  office  of  said  John 
E.  Swanger,  Secretary  of  State  aforesaid,  a 
copy  of  said  recorded  articles  of  agreement, 
dnly  certifled  to  by  the  recorder  of  deeds  of 
the  city  of  St  Louis,  and  did  tender  at  the 
same  time  the  sum  of  $277.60,  as  the  neces- 
sary Incorporation  fees  in  the  premises,  and 
did  request  the  said  Jolm  E.  Swanger,  as 
Secretary  of  State  aforesaid,  to  issue  a 
-certificate  that  said  corporation,  contemplated 
'  in  the  articles  of  agreement  aforesaid,  viz.,  of 
the  Star-Chronicle  Publishing  Company,  was 
4uly  organized,  with  the  amount  of  its  capital 
«tock.  That  notwltlistanding  the  premises 
herein  and  the  provisions  of  section  1814  of 
the  Revised  Statutes  of  1899  of  this  state, 
the  said  Jolm  E.  Swanger,  as  said  Secretary 
of  State  aforesaid,  did  decline  and  refuse  to 
issue,  and  does  still  decline  and  refuse  to 
issue,  said  certlflcate  of  corporation  as  re- 
-qnested  by  your  petitioners.  That  under  and 
by  virtue  of  the  provisions  of  article  9,  c 
12,  of  the  Revised  Statutes  of  1899,  and  of 
other  provisions  of  said  statutes  and  of  the 
Oonstitution  of  the  state  applicable  to  the 
premises  herein,  It  was  the  legal  duty  of  said 
John  B.  Swanger,  as  said  Secretary  of  State 
aforesaid,  to  issue  said  certificate  of  incor- 
poration as  required  by  your  petitioners. 
Wherefore  your  petitioners,  being  without 
other  adequate  remedy,  pray  the  Issuance  by 
the  honorable  Supreme  Court  of  Missouri  of 
an  alternative  writ  of  mandamus  directing 
the  said  John  B.  Swanger,  as  said  Secretary 
of  State  aforesaid,  to  issue  said  certlflcate  of 
incorporation  hereinbefore  referred  to  or  to 
show  cause  at  some  early  day,  to  be  named  by 
this  court  why  he  has  not  done  so,  and  your 
petitioners  pray  for  such  other  and  further 
relief  to  which,  by  reason  of  the  premises, 
they  may  t>e  entitled." 

The  respondent  entered  his  voluntary  ap- 
f)earance  by  the  Attorney  General  and  filed  a 
demurrer  to  the  alternative  writ  on  the 
ground  that  the  petition  and  alternative  writ 
-did  not  state  facts  sufficient  in  law  or  equity 
to  entitle  the  petitioners  to  the  relief  sought 
The  cause  was  heard  orally  and  by  briefs  at 
the  April  term,  1905,  and  a  judgment  rendered 
awarding  a  peremptory  writ  of  mandamus, 
bat  for  want  of  time  no  written  opinion  was 
filed,  and  this  opinion  Is  now  handed  down, 
-expressing  our  reasons  for  granting  the  writ. 

1.  The  refusal  of  the  Secretary  of  State  to 
grant  a  certlflcate  of  incorporation  Is  based 
upon  the  following  provision  In  the  third 
clause  of  the  articles  of  incorporation,  to  wit: 
■"The  voting  power  shall  be  vested  exclusive- 
ly in  the  common  stock,  and  at  all  meetings 
of  the  stockholders  and  at  all  elections  for 
-directors  each  holder  of  common  stock  shall 
be  entitled  to  one  vote  for  each  share  of  com- 
mon stock  held  by  him  and  registered  on  the 
books  of  the  company,  and  the  preferred 
fltock  shall  have  no  voting  power ;  the  holders 


thereof  expressly  waiving  asy  rl^t  to  vote 
the  preferred  stock  at  elections  for  directors 
or  on  any  question  or  to  participate  in 
stockholders'  meetings."  It  is  insisted  by 
the  Secretary  of  State  that  the  above  pro\-i- 
sion  in  the  articles  Is  in  violation  of  the 
Constitution  and  laws  of  this  state.  The 
sections  of  the  Constltntion  and  of  the  Re- 
vised Statutes  of  this  state  Invoked  by  the 
Secretary  In  Justification  of  his  refusal  to 
approve  the  articles  are  these:  Section  6, 
art  12,  of  the  Constitution,  provides  as  fol- 
lows: "In  all  elections  for  directors  or 
managers  of  any  Incorporated  company,  each 
shareholder  shall  have  the  right  to  cast  as 
many  votes  in  the  aggregate  as  shall  equal 
the  number  of  shares  so  held  by  blm  or  her 
In  the  said  company."  Section  8,  art  12. 
of  the  Constitution,  provides,  in  part  as  fol- 
lows: "The  stock  and  bonded  Ind^tedness 
of  corporations  shall  not  be  Increased  ex- 
cept in  pursuance  of  the  general  law.  nor 
without  the  consent  of  the  penoas  holding 
the  larger  amount  in  value  of  stock  first  ob- 
tained at  a  meeting  called  for  that  purpose." 
Section  10,  art  12,  of  the  Constitntloii,  pro- 
vides as  follows:  "No  corporation  shall  Is- 
sue preferred  stock  without  the  consent  of 
all  stockholders."  Section  947,  Rev.  St  1899. 
provides,  in  part  as  follows:  "And  all 
shares  that  may  appear  standing  tbereon 
In  the  name  of  any  person  or  persons  shall 
be  voted  by  such  person  or  persons,  directly 
by  themselves  or  by  proxy.  Persons  holding 
Bto<^  as  executors,  administrators,  gruardlans 
or  trustees,  or  who  have  pledged  their  stock 
shall  be  entitled  to  vote  upon  sudi  stock." 
Section  968,  Rev.  St  1899,  provides  as  fol- 
lows: "In  all  elections  of  directors  or  msna- 
gers  of  any  incorporated  company  each 
shareholder  shall  have  the  right  to  cast  as 
many  votes  In  the  aggregate  as  shall  equal 
the  number  of  shares  of  stock  so  held  by 
him  or  her  in  said  company." 

An  examination  of  these  several  provisions 
of  our  organic  and  statutory  laws  and  others 
in  pari  materia  In  the  light  of  accepted 
common-law  principles  must  determine  this 
controversy.  "At  common  law  It  was  and 
is  legal  upon  Issuing  preferred  stock  to  im- 
pose a  condition  that  such  stock  shall  not 
have  a  right  to  vote.  There  is  no  rule  of 
public  policy  which  forbids  a  corporation 
and  its  stodcholders  from  making  any  con- 
tract they  please  in  regard  to  restrictions 
on  the  voting  power."  Cook  on  Corporations 
(6th  Ed.)  {  622b;  Clark  &  Marshall,  Private 
Corporations,  p.  1320.  The  decided  cases 
support  this  statement  of  the  law.  In  Re 
Barrow  Heematite  Steel  Co.,  I..  R.  38  Ch.  Dlv. 
682  (1888),  at  page  608,  North.  J.,  said: 
"Again,  it  is  said  to  be  unfair  that  prefer- 
ence shareholders  should  be  affected  by  tbe 
passing  of  resolutions  (to  reduce  the  capital 
stock)  by  the  votes  of  ordinary  members  of 
the  company;  the  preference  sharriioIdeTS 
themselves  being  excluded  by  contract  from 
any  power  of  voting.    I  think  the  answer  Is 
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that  It  !a  b7  contract  that  tbvy  are  excluded. 
It  !b  part  of  t&e  bargain  with  them.  Tbey 
were  content  to  take  their  shares  subject  to 
the  tegnlatlona  of  the  company,  although  they 
knew  that  those  regulations  might  be  altered 
by  the  votes  of  the  persons  whose  votes  they 
o>uId  not  hifluence,  at  any  rate  directly,  by 
taking  part  in  the  voting  themselves.  I  do 
not,  therefore,  see  that  what  la  proposed 
la  In  any  way  ineqoitable  or  onjnst,  and 
my  view  Is  confirmed  by  this  fact,  that  a  very 
large  majority  of  the  preference  shareholders 
themselves  are  of  the  same  opinion."  In 
Miller  V.  Ratterman  (1880)  47  Ohio  St  141, 
at  page  157,  24  N.  B.  490,  at  page  500,  the 
court  said:  "It  [the  resolution  authorizing 
the  preferred  stock]  further  stipulates  that 
the  holders  of  the  certificates  of  stock  shall 
not  have  or  exercise  the  right  to  vote  tbe 
same  at  tbe  meeting  of  the  stockholders  of 
the  '  company,  thus  indicating  that  it  was 
stock  they  intended  to  authorize  the  issue 
of,  and  not  certificates  of  indebtedness,  for 
the  inhibition  against  voting  would  be  wholly 
uaeless  had  it  been  Intended  that  the  holders 
should  become  creditors.  Tbe  provision  is 
not  unusual,  nor  is  it  in  this  Instance  un- 
reasonable The  promise  to  the  preferred 
stockholders  was  to  award  them  the  first 
net  earnings,  the  holders  of  the  common  stock 
to  share  in  such  of  tbe  net  earnings  as  they 
might,  by  good  management,  be  able  to  make 
over  and  above  eight  per  cent.  As  the  bur- 
den was  upon  the  common  stockholders,  the 
power  to  manage  might  fully  be  left  with 
them.  In  any  view,  it  is  fair  to  treat  the 
proviso  as  but  an  arrangrement  between  two 
classes  of  stockholders  which  did  not  con- 
cern the  public.  It  is  true  that  one  charac- 
teristic of  stock  generally  is  that  it  can  be 
voted  upon.  But  this  is  not  essential.  In- 
deed, instances  may  arise  where  it  is  good 
policy  to  prohibit  tbe  voting  upon  the  stock. 
Ryan  v.  Railroad,  10  Am.  Law  Rec.  263 ;  Ex 
parte  Holmes,  S  Cow.  426;  Railway  Frog 
Co.  V.  Haven,  101  Mass.  898,  S  Am.  Rep.  377; 
State  T.  Hunton,  28  Vt  694."  47  Ohio  St 
157,  158,  24  N.  B.  600.  In  that  case  there 
was  no  express  statutory  authority  to  wltb- 
bold  tbe  voting  power  (see  the  act  in  full, 
47  Ohio  St  146,  146,  24  N.  B.  497).  In  the 
case  at  bar,  as  in  that  case,  the  common 
stock  gets  no  part  of  the  net  earnings  until 
tbe  preferential  dividend,  cumulatively,  is 
paid  to  the  preferred  stock.  As  tbe  burden 
vnn  upon  the  common  stockholders,  the  pow- 
er to  manage  might  be  left  fairly  to  them. 
In  any  view,  it  is  fair  to  treat  the  proviso 
as  bat  an  arrangement  between  two  classes 
of  stockholders  which  did  not  concern  the 
public.  In  Ohio  there  existed  the  same 
cumulative  voting  law  as  Is  found  in  Missou- 
ri. Section  S245,  Rev.  St  Ohio  1880,  as 
amended  April  2^  1886  (93  Ohio  Laws,  p. 
280).  Schwartz  v.  State,  61  Ohio  St  497, 
S6  N.  B.  201. 

By  an  act  of  the  General  Assembly  of  this 
state,  approved  April  9,  1901  (Laws  1901. 
9.    91),   section   1812,   Rev.    St   1899,    was 


amended  so  as  to  provide:  "Sec.  1312.  Any 
three  or  more  persons  who  shall  have  asso- 
ciated themselves,  by  article  of  agreement 
in  writing,  as  provided  by  law,  for  any  of 
the  purposes  Included  under  section  1819, 
may  be  Incorporated  under  any  name  or  title 
designating  such  business.  The  articles  of 
agreement  shall  set  out:  First  the  corpor- 
ate name  of  the  proposed  corporation  In  this 
state  for  similar  purposes,  or  an  Imitation  of 
such  name;  second,  the  name  of  the  dty  or 
town  and  county  in  which  the  corporation 
is  to  be  located;  third,  the  amoimt  of  tbe 
capital  stock  of  the  corporation,  the  number 
of  shares  Into  which  it  is  to  be  divided,  and 
the  par  value  thereof,  that  the  same  has 
been  bona  fide  subscribed,  and  one  half 
thereof  actually  paid  up  In  lawful  money 
of  the  United  States,  and  is  in  the  custody 
of  the  persons  named  aa  the  first  board  of 
directors  or  managers;  fourth,  the  names 
and  places  of  residence  of  the  several  share- 
holders, and  the  number  of  shares  subscribed 
by  each;  fifth,  tbe  number  of  the  board  of 
directors  or  managers,  and  the  names  of 
those  agreed  upon  for  the  first  year;  sixth, 
the  number  of  years  the  corporation  is  to 
continue,  which  in  no  case  shall  exceed  fifty 
years;  seventh,  the  purpose  for  which  the 
0(«poratlon  or  company  is  formed:  Pro- 
vided, that  if  upon  organizing  a  corporation 
under  this  article  it  is  desired  that  any  por- 
tion of  the  stock  shall  be  preferred,  the  arti- 
cle shall  further  set  out  the  amount  of  such 
preferred  stock,  the  number  of  shares  thereof, 
the  names  of  the  subscribers  therefor,  tbe 
number  of  shares  of  such  stock  subscribed 
by  each  subscriber  therefor,  and  the  prefer- 
ences, priorities,  classifications  and  character 
thereof  as  provided  in  section  1332  of  the 
Revised  Statutes  of  Missouri,  1889,  as 
amended  by  section  2  of  tbis  act"  Section 
1332,  Rev.  St  1899,  was  amended  (Laws  1901, 
p.  92)  so  aa  to  provide:  "Sec.  1332.  When- 
ever aiqr  corporation  shall  desire  to  call  a 
meeting  of  Its  stockholders  for  the  purpose 
of  increasing  the  amount  of  its  capital  stock, 
and  the  directors  thereof  shall  deem  it  advis- 
able for  the  best  Interest  of  said  company 
to  submit  at  the  time  and  place  of  said  meet- 
ing, to  tbe  stockholders,  whether  any  part  of 
said  stock  so  proposed  to  be  increased  shall 
be  preferred,  and  the  amount  number  of 
shares,  the  price  per  share,  in  case  an  in- 
crease shall  be  determined  and  also  the 
priorities,  preferences  and  character  thereof, 
and  the  different  classes  of  preferred  stock, 
if  any,  and  in  case  additional  notice  to  such 
^ect  shall  have  been  given  for  the  time  as 
required  by  this  article,  for  the  purpose  of 
increasing  said  capital  stock,  then,  if  on 
canvassing  the  votes  of  the  said  stockhold- 
ers, as  required  by  this  article,  it  shall  appear 
that  all  the  stock  of  said  company  shall  have 
been  cast  for  the  increase  of  its  stock,  and 
that  all  the  stockholders  have  voted  that 
any  part  of  the  said  increased  stock  shall  be 
preferred,  the  said  stockholders  shall  also, 
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at  said  time  and  place,  by  like  vote,  deter- 
mine ttie  cbaracter,  amount,  the  number  of 
shares,  and  the  price  per  share  of  said  in- 
crease, and  what  rate  of  dividend,  not  ex- 
ceeding eight  per  cent  per  annum,  shall  be 
paid  on  said  preferred  stock  out  of  the  net 
earnings,  and  whether  such  dividends  shall 
be  cumulative  or  not,  and  what  priority,  if 
any,  any  class  of  such  preferred  stock  shall 
have  over  the  common  stock  or  other  pre- 
ferred stock  out  of  the  assets  of  the  corpora- 
tion in  case  of  its  dissolution  or  liquidation.'' 
Amended  section  1833  reads  as  follows: 
"Sec.  &  That  section  1338,  Revised  Statutes, 
1899,  be  and  the  same  is  hereby  amended  by 
striking  out  in  line  five  thereof,  the  word 
'Increase,'  and  by  inserting  in  line  five  there- 
of, between  the  words  'stock'  and  'and,'  the 
following:  'And  the  preferences,  priorities, 
classification  and  character  thereof  so  that 
said  section,  as  amended,  slmll  read  aa  fol- 
lows: 'Sec.  1383.  The  statement  required  by 
section  1329  of  this  article.  In  case  said  capi- 
tal stock  shall  be  increased  in  the  manner 
provided  in  the  foregoing  section,  shall  also 
set  forth  the  amount  and  number  of  shares, 
the  price  per  share  of  such  preferred  stock 
and  the  preferences,  priorities,  classification 
and  character  thereof,  and  also  the  rate  of 
dividend  to  be  paid  thereon.' " 

By  the  express  provisions  of  these  sections, 
as  thus  amended,  power  is  conferred  ux)on 
the  stockholders  in  forming  a  corporation, 
in  the  first  instance  or  afterwards,  upon  a 
call  for  that  purpose,  to  issue  preferred 
Rtock,  prescribe  the  nimiber  of  shares  of 
such  stock,  and  fix  the  preferences,  priorities, 
classification,  and  character  thereof.  With 
this  ample  power  conferred  upon  them, 
why  may  not  the  stockholders  in  determin- 
ing for  themselves  fix  the  character  of  pre- 
ferred stock  as  nonvoting.  By  so  doing, 
they  are  not  violating  any  rule  of  the  com- 
mon law,  and,  if  the  preferred  stockholders 
voluntarily  agree  to  such  a  limitation  on 
their  stock,  such  an  agreement  between  par- 
ties sul  Juris  cannot  be  said  to  violate  any 
rule  of  public  policy.  But,  as  said  by  the 
Sui»'eme  Court  of  Ohio  In  Miller  v.  Ratter- 
man  (1880)  47  Ohio  St  141,  24  N.  E.  496: 
"Nor  is  it  unreasonable.  The  promise  to  the 
preferred  stockholders  was  to  award  them 
first  the  net  earnings,  the  holders  of  the  com- 
mon stock  to  share  in  such  of  the  net  earn- 
ings as  they  might  by  good  management  be 
able  to  make  over  and  above  8  per  cent" 
As  the  burden  is  upon  the  common  stock- 
holders, the  power  to  manage  may  fairly 
be  left  with  them,  and  their  interest  in  the 
success  of  the  corporation  and  their  liability 
to  first  satisfy  the  preferred  stockholders 
is  a  sufficient  g^uaranty  that  they  will  manage 
the  affairs  of  the  corporation  to  the  best 
advantage.  But  in  any  event  it  is  a  mat- 
ter of  mntnal  convention  between  the  two 
classes  of  stockholders  voluntarily  entered 
Into,  and,  as  no  rule  of  common  law  or  pub- 
lic policy  is  contravened  thereby,  we  can  per- 


ceive no  objection  to  the  arrangement  unless 
it  violates  some  express  provision  of  our 
organic  or  statutory  law.  The  Attorney 
General  lays  much  stress  upon  section  6, 
art  12,  of  the  Constitution,  which  ordains 
that  "each  shareholder  shall  have  the  right 
to  cast  as  many  votes  as  shall  equal  the 
number  of  his  shares."  The  object  and  pur- 
poses of  this  provision  In  our  Constitution 
Is  well  understood,  and  has  been  Judicially 
expounded  on  several  occasions.  Its  purpoi-e 
was  to  introduce  the  principle  of  cumnlatlve 
system  of  voting  In  elections  of  stockholders 
so  aa  to  secure  the  minority  of  stockholders 
a  voice  in  the  management  of  the  affairs 
of  the  company  in  proportion  to  the  number 
of  his  shares,  in  lieu  of  the  common-law 
right  to  vote  one  vote.  Irrespective  of  the 
number  of  shares  held  by  him.  Gregg  v. 
Granby  Co.,  164  Mo.  625,  65  S.  W.  312;  State 
ex  rel.  v.  McGann,  64  Mo.  App.  225.  If  this 
section  is  to  be  construed  literally,  the  sec- 
retary's contention  has  much  force  In  it 
A  construction  has  nowhere  been  given  to 
section  6,  art  12,  within  our  knowledge  or 
research,  as  to  constitute  it  a  prohibition  or 
restriction  on  the  right  of  stockholders  to 
make  their  contracts  which  violate  no  rule 
of  the  common  law,  and  which  affect  no 
rights,  except  their  own.  The  reason  of  a 
law  is  its  life.  In  construing  it  courts  look 
to  the  purpose  in  view,  ar'  when  we  consider  ^ 
the  object  of  the  people  in  Incorporating  | 
section  6,  art  12,  into  our  organic  law  In  our 
oi^nion  they  had  no  Intention  of  changing 
the  long-established  right  of  stockholders 
to  make  certain  stock  a  preferred  lien  on 
the  dividends  of  the  business,  and  to  agree  | 
that  the  holders  of  such  stock  should  have  I 
no  right  to  vote  in  the  management  of  the 
business,  but  should  content  themselves  with 
the  preferences  and  priorities  given  them  of 
first  receiving  the  profits  of  the  business. 
Properly  understood,  we  think  section  6.  i 
art  12,  of  the  Constitution  means  only  that  ' 
every  stockholder  entttied  to  vote  at  any 
corporate  election  Is  entlOed  to  vote  his 
share  on  the  cumulative  plan,  but  does  not 
mean  that  the  stockholders  themaelvea  In 
the  organization  of  the  company  may  not 
voluntarily  agree  that  certain  preferred  stock 
shall  be  issued  and  that  the  holderB  thereof 
shall  not  have  the  right  to  vote.  Wright  v. 
Central  California  Water  Company,  67  CaL, 
loc  dt  585,  8  Paa  70.  When  we  recall  i 
the  historic  setting  of  this  provision  In  our  | 
organic  law,  and  the  obvious  porpoee  of  Its 
Insertion  therein,  we  can  discover  no  Inten- 
tion to  take  away  a  long-established  right  of 
stockholders  at  common  law  to  make  their 
own  agreements,  as  long  as  they  did  not 
collide  with  some  settied  principle  of  law, 
organic  or  statutory,  and  which  did  not 
contravene  public  policy,  but  conconed 
themselves  only.  Miller  ▼.  Ratterman,  47 
Ohio  St  167,  24  N.  B.  496;  Re  Newark  TJ- 
brary  Ass'n,  64  N.  J.  Law,  219,  43  Atl.  435. 
This  view  is  reinforced  by  the  construction 
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placed  by  courts  In  tbe  United  States  upon  | 
tbe  nature  of  preferred  stock.  Thus  in  Ryan 
T.  Railway  Co.,  10  Am.  Law  Rec.  263 
(Hamilton  county  court  of  common  pleas), 
the  learned  Judge  remarks:  "Tbe  objection 
finally  Is  that  tbe  right  of  voting  was  sus- 
pended or  at  least  only  given  under  condition, 
and  that  It  la  essential  to  tbe  character  of 
stock  that  It  should  be  voted  on.  But  it  is 
not  essential  to  the  character  of  stock  that 
It  should  be  voted  on.  There  may  be  cases 
arising  where  the  policy  of  tbe  law  Itself, 
in  tbe  absence  of  legislation,  would  prohibit  i 
voting  upon  stock,  although  tbe  stock  Itself  | 
would  be  left  In  Its  character  as  stock." 
Bedfield  on  Railways,  {  237,  treating  of  this 
subject,  says:  "The  company",  where  the 
capital  la  not  limited  in  the  charter,  may, 
from  time  to  time,  issue  new  shares,  and 
probably  give  them  a  preference,  as  a  mode 
of  borrowing  money,  where  they  have  the 
power  to  borrow  on  bond,  and  mortgage  as 
preferred  stock  Is  only  a  form  of  mortgage." 
Sz  parte  Holmes,  5  Cow.  426;  Amer.  Rall- 
-way  Frog  Co.  v.  Haven,  101  Mass.  398;  8 
Am.  Rep.  377;  State  v.  Hunton,  28  Vt  594. 

In  view  of  these  principles,  we  think  that 
the  General  Assembly  of  Missouri  In  the 
enactment  of  the  amended  sections  1312 
and  1332  fLaws  Mo.  1901,  pp.  91,  92),  did  not 
act  beyond  tbe  pale  of  its  constitutional 
authority  in  permitting  the  stockholders 
themselves  In  their  articles  to  Issue  preferred 
stock,  and  fix  "its  preferences,  priorities, 
classification  and  tbe  character  thereof," 
and  that  the  petitioners  in  this  case  bad 
the  power  in  defining  character  of  the  pre- 
ferred stock  to  be  issued  by  the  corporation 
to  provide  that  it  shall  be  nonvoting.  Tbe 
"character  thereor*  is  broad  enough  to  au- 
thorize the  "not  unusual"  provision  charac- 
teristic of  preferred  stock  as  used  by  tbe  la-w 
'writers  and  courts  at  common  law  as  to 
Its  voting  or  nonvoting  power.  We  hold, 
then,  that  the  evident  purpose  of  section  6, 
art  12,  of  our  Constitution  was  tbe  guaranty 
to  stockholdera  having  the  right  to  vote  of 
cnmulatlng  their  votes,  and  has  no  ref«renc» 
to  the  contractual  right  of  tbe  stockholdera 
Inter  sese  of  providing  that  preferred  stock- 
holders shall  or  shall  not  have  the  right  to 
▼ote  such  stock,  and  to  bold  that  it  has  taken 
away  this  well-recognized  common-law  right 
-would  be  to  distort  Its  obvious  purpose. 

We  have  carefully  considered  the  able 
argument  of  tbe  Attorney  Oeneral,  but  we 
find  ourselves  unable  to  concur  in  his  con- 
clusions, and  accordingly  we  are  satisfied 
that  we  correctly  directed  the  peremptory 
writ  of  mandamus  to  Issue,  for  tbe  reasons 
berein  assigned,  and  this  opinion  will  be 
filed  now  as  of  the  date  the  writ  was  ordered 
Issqed. 

BRACE,  a  J.,  and  MARSHALL,  YAL- 
ULANT,  FOX,  and  LAMM.  JJ.,  concur.  BUR- 
OBSS,  J.,  absent  at  bearing. 


STATD  es  ret.  BBNTLBY  t.   RBTN0LD8, 

Judge,  et  al. 
(Supreme  Court  of  Missouri.    Oct  25,  1906.) 
L  Electionb  —  Pbucabt  Eubotionb  —  (3ow- 

KESTS. 

Sbbs.  Acts  1901,  p.  162,  |  23,  providing  tliat 
any  action  or  neglect  of  a  poliuoEil  convention 
or  committee,  or  election  officer  or  board,  with 
regard  to  the  right  of  any  person  to  participate 
in  a  primary  election,  convention,  etc,  siiall  be 
reviewable  by  the  appropriate  remedy  of  man- 
damus or  certiorari,  and  tliat  the  courts  shall 
liave  summary  jurisdiction,  upon  complaint  of 
any  citizen,  to  review  audi  action  or  neglect, 
does  not  authorize  the  courts  to  entertain  a 
.primary  election  contest 

[Eld.  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Elections,  |  136.] 

2.  Cebtiobari— Scope  or  Review  —  Likita- 

TION  BT  RKCORO. 

The  writ  of  certiorari  brings  ap  only  the 
record  proper  of  the  tribunal  to  which  it  is  ad- 
dressed, and  does  not  bring  up  the  evidence  on 
which  the  judgment  of  that  tribunal  is  founded. 
[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  (Certiorari,  §§  180-182.] 

8.  Sams — Office   of    Wbtt — JcbibdictionaIi 


Tbe  office  of  a  writ  of  certiorari  is  to  give 
relief  to  an  injured  party  in  a  cause  where  the 
trial  court  has  acted  without  jurisdiction  or  in 
excess  of  its  jurisdiction,  or  where  it  appears 
on  the  face  of  the  record  proper  that  the  trial 
court  has  rendered  a  judgment  which  it  had 
no  right  in  law  to  render ;  but  it  cannot  l>e  used 
as  a  substitute  for  an  appeal  or  writ  of  error. 
[EM.  Note. — For  cases  in  point  see  vol.  9, 
(Cent  Dig.  (Certiorari,  H  1,  6.  J 

4.  Sake — Mattebb  Review  able. 

Ballot  boxes  containing  the  ballots,  keys, 
and  reports  of  election  officers  are  not  judicial 
records,  such  as  may  l>e  reviewed  by  a  writ  of 
certiorarL 
Lamm,  J.,  dissenting. 

In  Banc.  Petition  for  writ  of  prohibition 
by  the  state,  on  the  relation  of  B.  P.  Bentley, 
against  Matt  G.  Reynolds,  judge,  and  othas. 
Writ  awarded. 

Crawley  &  Jamison,  for  relator.  Tbos.  P. 
Bashaw  and  P.  T.  Barrett,  for  respondents. 

VATiLTANT,  J.  TtilB  controversy  arose  over 
tbe  result  of  a  primary  election  held  in  St 
Louis  Mardi  4, 1905,  wherein  BenUey,  the  re- 
lator, and  John  R.  McCartbey,  one  of  the  re- 
spondents herein,  were  rival  candidates  for 
the  nominatt<m  by  the  Democratic  Party  for 
the  office  of  member  of  the  house  of  delegates 
from  the  Twenty-third  Ward.  The  election 
was  beld  under  the  statute  of  1901  (Sess.  Acts 
1901,  p.  149),  relating  to  primary  elections  in 
cities  of  300,000  inhabitants  and  over.  Tbe 
result  of  the  election,  according  to  tbe  re- 
turuB  of  the  judges  and  clerks  made  to  the 
election  commissioners,  was  that  Bentiey  was 
nominated,  but  before  the  election  commis- 
sioners issued  the  certificate  of  election  to 
him  McCartbey  filed  a  petition  in  the  circuit 
court  against  tbe  election  commissioners  and 
tbe  judges  and  clerks  of  the  election,  averring, 
in  substance,  that  the  returns  were  false,  and 
that  he  had  in  fact  received  the  majority  of 
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the  votes,  and  was  entitled  to  the  certificate 
of  nomination.  The  prayer  of  the  petition 
was  that  "a  writ  of  certiorari  or  review  ac- 
cording to  law"  iBsae,  directed  to  the  election 
commlasloners  and  the  judges  and  clerks  of 
the  election,  requiring  them  to  bring  into 
court  the  ballot '  boxes,  keys,  ballots,  poll 
books,  and  returns,  etc.,  to  be  reviewed  and 
recounted,  and  the  judgment  of  the  court  to 
be  rendered,  showing  which  of  the  two  rival 
candidates  was  elected  or  nominated.  There- 
upon, after  due  notice  to  the  defendant  ofS- 
clals,  the  circuit  court  made  an  order  re- 
qulrbig  the  election  commissioners  to  bring 
Into  court,  on  a  day  named,  the  ballot  boxes, 
keys,  ballots,  poll  books,  returns,  etc.,  of  the 
election  Judges  and  clerks,  and  also  made  an 
order  appointing  four  unofficial  persons  as 
referees,  to  whom  the  ballot  boxes  and  keys 
should  be  delivered,  and  who  were  ordered 
by  the  court  to  open  the  boxes,  count  the 
ballots,  observing  certain  directions  as  to 
detail,  and  make  report  to  the  court  of  the 
result  Bentley  was  not  made  a  party  to 
that  snlt  In  the  drcnlt  court,  but  after  those 
proceedings  he  came  to  this  court  with  his 
petition,  setting  up  In  general  the  facts  above 
stated,  with  other  facts  of  more  specific  de- 
tail, and  prayed  that  the  circuit  court  be  pro- 
hibited from  further  proceeding  in  that  cause. 
On  filing  his  petition  a  preliminary  rule  to 
show  cause  was  entered,  and  after  return  the 
cause  came  on  for  final  hearing  in  this  court 
on  the  petition,  return,  and  motion  of  relator 
for  judgment  on  the  pleadings ;  and  final  judg- 
ment was  entered  on  March  21,  1905,  order- 
ing that  a  writ  of  prohibition  issne  as  prayed. 
As  this  proceeding  was  had  so  shortly  before 
the  city  election  to  which  it  related,  there  was 
not  time  enough  to  write  an  opinion,  and 
therefore  the  announcement  was  made,  when 
the  judgment  was  rendo'ed,  that  the  opinion 
would  be  delivered  later,  as  the  business  of 
the  court  would  permit 

The  case  involves  a  consideration  of  the 
primary  election  law  of  1901,  applicable  to 
cities  of  over  300,000  inhabitants  (Sess.  Acta 
1901,  p.  149),  particularly  of  section  23  of  the 
act  which  respondents  think  confers  on  the 
circuit  court  jurisdiction  to  do  what  it  did  In 
this  case.  That  act  appears  to  have  been,  in 
the  main,  copied  from  a  statute  of  New  York 
of  1896  (Laws  1896,  p.  893,  c.  909),  which  has 
been  carried  into  Heydecker's  Gen.  Laws 
1901,  vol.  4,  p.  4331,  and  following.  But  in 
copying  that  statute  our  lawmak«-s  followed 
the  original  so  closely  that  they  failed  to 
make  provision  for  the  difTerence  that  exists 
between  the  system  of  election  laws  and  the 
control  of  the  courts  over  elections  in  New 
York  and  the  system  and  control,  in  that  re- 
spect in  Missouri.  Section  9,  art  8,  of  our 
state  Constitution,  declares  that:  "The  trial 
and  determination  of  contested  elections  of 
all  public  officers,  whether  state,  judicial, 
municipal,  or  local,  except  governor  and  Ilen- 
tenant  governor,  shall  be  by  courts  of  law.  or 
'by  ona  or  more  of  the  judges  thereof.    The 


Gmeral  Assembly  Shall  by  general  law,  des- 
ignate the  conrt  or  judge  by  whom  the  sever- 
al classes  of  election  contests  shall  be  tried 
and  regulate  the  manner  of  trial  and  all  mat- 
ters incident  thereto."  Under  that  mandate, 
the  General  Assembly  has  enacted  statutes 
designating  the  conrt  or  judge  by  whom  the 
several  classes  of  election  contests  shall  be 
tried,  and  regulating  the  manner  of  trial  and 
mattws  incident  thereto.  Those  statutes, 
however,  do  not  cover  contests  of  primary 
elections,  and  unless  section  23  of  the  act  of 
1901,  now  under  discussion,  coven  the  case, 
there  Is  no  law  for  the  trial  of  a  contested 
primary  election.    That  section  is  as  follows: 

"Sea  2S.  Jurisdiction  of  and  Bevlew  by  tbe 
Courts. — Any'  action  or  neglect  of  the  oiSUxt 
or  members  of  a  political  convention  or  com- 
mittee, or  of  any  judge  or  clerk  of  primary 
election,  or  of  any  public  officer,  or  board, 
with  regard  to  the  right  of  any  person  to 
participate  in  a  primary  election,  convoitlon 
or  committee,  or  to  register,  or  with  regard 
to  any  right  given  to,  or  duty  prescribed  for, 
any  elector,  political  committee,  political  con- 
vention, officer  or  board,  by  this  act  shall  be 
reviewable  by  the  appropriate  remedy  of 
mandamus  or  certiorari,  as  the  case  may  re- 
quire. In  addition  thereto,  the  Sapreme 
Court  of  this  state,  or  any  justice  thereof,  or 
the  court  of  appeals  having  jurisdiction  ov«: 
any  city  to  which  this  act  is  applicable,  or 
any  judge  of  such  court  of  appeals,  or  the 
drcnlt  court  of  any  such  dty,  or  any  jndge 
of  such  circuit  court  shall  have  summary 
jurisdiction,  upon  complaint  of  any  dtlzen, 
to  review  such  action  or  neglect  Such  com- 
plaint shall  be  heard  upon  such  notice  as  the 
said  conrt  or  justice  or  judge  tho^of  shall 
direct  In  reviewing  such  action  or  neglect 
the  conrt  or  justice  or  jndge  shall  consider, 
but  need  not  be  controlled  by  any  action  or 
determination  of  the  regularly  constitnted 
party  authorities  ui)on  the  questions  arising 
in  reference  thereto,  and  make  such  decision 
and  order  as,  under  all  the  facts  and  circum- 
stances of  the  case,  justly  [justice]  may  re- 
qulra*  For  any  of  the  purposes  of  this  sec- 
tion, service  of  a  writ  of  mandamus,  certi- 
orari, order  or  other  process  of  such  court  or 
justice  or  jndge  thereof,  upon  the  chairman 
or  secretary  of  such  convention,  committee 
or  board  shall  be  suffldent" 

It  is  In  the  first  sentence  of  that  section 
that  the  attempt  is  made  to  subject  cotain 
acts  of  the  election  officers  to  review,  "by  the 
appropriate  remedy  of  mandamus  or  certiora- 
ri." The  act  recognizes  that  the  remedy 
afforded  must  be  appropriate  to  one  or  the 
other  of  the  writs  named:  It  authorizes  the 
use  of  either  of  those  writs  only  when  it  is 
appropriate,  and  it  does  not  undertake  to 
amend  the  law  In  reference  to  either  of  thosf 
writs  by  giving  it  a  function  it  did  not  be- 
fore possess.  Therefore,  when  the  nature  of 
the  case  is  such  that  the  common-law  writ 
of  mandamus  or  certiorari  is  appropriate,  the 
statute  says  it  may  be  used^ut  Iha  statutf 


Mo.) 


STATE  v.RBYNOLDa 


A79 


goes  no  further.  Bnt  section  23  does  not  pur- 
port to  cover  a  case  of  contested  election  with 
either  of  those  writs,  or  to  bring  every  action 
of  the  election  officer  under  review.  The  lan- 
guage la:  "Any  action  or  neglect  of  the  offi- 
cers •  •  •  with  regard  to  the  rights  of 
any  person  to  participate  In  a  primary  elec- 
tion, convention  or  committee,  or  to  register, 
or  with  regard  to  any  right  given  to  or  duty 
prescribed  for  any  elector,  political  committee, 
political  convention,  officer  or  board,  by  their 
act."  eta  In  other  words,  U  a  party  has 
been  denied  the  right  to  vote  at  the  primary, 
or  denied  a  seat  in  the  convention  or  in  the 
committee,  or  denied  the  right  to  register, 
or  any  such  specific  right  or  duty  given  to  or 
prescribed  for  him  by  that  statute,  he  may 
have  the  remedy  of  mandamus  or  certiorari 
when  It  Is  appropriate.  The  next  succeeding 
sentence,  which  essays  to  confer  summary 
Jurisdiction  on  certain  courts  and  judges,  is 
limited,  also,  In  Its  scope  to  "review  such 
action  or  neglect";  that  Is,  the  action  or  neg- 
lect already  mentioned.  That  Is  all  there 
is  in  section  23  on  which  the  claim  is  made 
of  authority  for  the  circuit  court  to  do  what 
it  was  asked  to  do  In  this  case,  and  It  falls 
far  short  of  conferring  such  authority. 

The  plaintiff  In  the  suit  in  the  circuit  court 
does  not  complain  that  be  has  been  denied 
the  right  to  register  or  to  vote  at  the  pri- 
mary, or  to  sit  in  a  convention  or  In  a  com- 
mittee, or  to  exercise  any  particular  right 
that  Is  conferred  on  him  by  the  primary 
election  statute.  The  substance  of  his  com- 
plaint la  that  be  was  counted  out,  notwith- 
standing be  had  a  majority  of  the  votes; 
and  his  prayer  Is  that  the  court  recount  the 
ballots  and  declare  him  elected.  There  is 
no  authority  in  section  23  for  that  procedure, 
and  neither  mandamus  nor  certiorari  Is  ap- 
propriate to  such  case.  But,  even  If  we 
should  say  that  the  Legislature  Intended  to 
bring  the  entire  election  proceedings  into 
review  by  the  courts,  the  means  provided 
by  the  statute  are  In^ectual  to  accomplish 
tbat  purpose,  because  the  remedy  Is  limited 
to  what  is  appropriate  under  a  writ  of  man- 
damus or  certiorari.  Section  23  of  our  act 
Is  almost  a  literal  copy  of  section  11  of  the 
New  York  act  Heydecker's  Oen.  Laws 
1901,  vol.  4,  p.  4361.  It  attempts  to  make  the 
action  of  the  election  officers  reviewable 
"by  the  appropriate  remedy  of  mandamus 
or  certiorari."  That  language  indicates 
tbat  the  law  writer  understood  that  man- 
damns  would  be  appropriate  In  some  casos 
and  certiorari  In  others,  but  It  leaves  the 
subject  without  direction  as  to  when  one 
writ  should  be  used  and  when  the  other. 
We  have,  therefore,  to  look  elsewhere  for 
the  law  defining  the  scope  of  those  two  writs. 
In  New  York  they  have  another  statute, 
which  Is  found  at  page  390,  g  114,  vol.  1, 
Heydecker's  Oen.  Laws  1901,  which  confers 
on  the  Supreme  Court  of  tbat  state  (which 
is  a  court  of  general  original  Jurisdiction) 
authority  to  iasae  a  writ  of  mandamus  to 


the  election  officers,  and  in  the  proceedings 
thereupon  to  determine  whether  certain 
ballots  were  marked  for  the  purpose  of 
Identification,  and,  if  found  to  be  so,  to 
order  that  they  be  excluded,  and,  also,  to 
determine  whether  certain  ballots  which  the 
Inspectors  bad  rejected  as  void  should  be 
counted;  and  It  was  provided  In  that  statute 
that  the  boards  of  canvassers  or  Inspectors 
of  election  should  continue  In  office  pend- 
ing that  proceeding.  Thus  we  see  that  in 
that  state  a  special  function  is  given  by 
statute  to  the  writ  of  mandamus  in  certain 
election  cases,  and  It  may  be  tbat  the  words 
"appropriate  remedy  of  mandamus,"  in  sec- 
tion 11  of  the  New  York  statute,  which  we 
have  so  literally  copied  Into  our  section 
23,  had  reference  to  this  other  New  York 
statute  which  we  have  not  copied,  and  of 
which  there  is  nothing  like  It  In  our  books. 
Yet,  even  under  the  statute  above  referred 
to  giving  especial  office  to  the  writ  of  man- 
damus, the  New  York  courts  do  not  under-, 
take  to  try  a  contested  election  case,  but  they 
limit  the  questions  to  the  particular  points 
expressed  in  the  statute.  In  re  Harte,  169 
N.  Y.  278,  54  N.  B.  44;  Korts  v.  Canvassers, 
30  Hun,  217;  People  ex  rel.  ▼.  Barley  (Sup.) 
40  N.  Y.-  Supp.  587;  People  ex  rel.  v.  Can- 
vassers, 64  How.  Prac.  834.  In  the  case  last 
cited  it  was  held.  In  a  proceeding  by  man- 
damns  agrainst  the  commissioners  to  compel 
the  canvass  and  certification  of  the  vote, 
that  the  only  question  was  whether  the  re- 
turns before  the  board  were  the  original  re- 
turns of  the  Inspectors  of  election. 

As  to  what  Is  meant  In  the  New  York 
statute  by  the  words  "appropriate  remedy 
of  •  •  •  certlwari,"  In  that  connection 
our  limited  research  Into  the  election  laws 
of  that  state  does  not  qualify  us  to  say. 
But,  as  far  as  we  have  felt  Justified  In  In- 
vestigating, we  have  found  no  authority 
ft>r  saying  that  by  a  writ  of  certiorari  a 
New  York  court  can  convert  itself  or  Its 
referees  into  a  Judicial  returning  board, 
canvass  the  vote,  and  decide  who  was  elected 
or  nominated.  In  people  ex  rel.  v.  Austin 
et  al.  (comprising  the  election  board)  20  App. 
Dlv.  1,  46  N.  Y.  Supp.  626,  it  was  said: 
"There  Is  a  further  reason  why  the  writ 
cannot  be  supported,  and  that  Is  In  the  fact 
that  a  certiorari  is  available  only  to  re- 
view a  determination  Judicial  in  character. 
The  functions  of  the  election  board  of  a 
town  in  receiving  votes  and  announcing 
the  result  are  not  Judicial.-  In  doing  that 
they  do  not  necessarily  have  any  discretion 
to  exercise  or  any  determination  to  make. 
They  receive  the  votes,  count  them,  and 
return  the  results  which  the  figures  produce. 
There  is  no  allegation  in  the  petition  of  any 
Judicial  action  of  the  defendants,  nor  does 
anything  of  that  character  appear  in  the  re- 
turn. It  cannot  therefore  be  assumed  that 
any  acta  performed  by  them,  as  such  board, 
were  other  than  such  as  may  be  denomi- 
nated ministerial  and  administrative.    And 

Digitized  by  VjOOQIC 


880 


89  SOUTHWESTERN  BEPOBTEB. 


(Mo. 


therefore  they  are  not  the  subject  of  review 
by  the  writ  Issued  herein.  Code  GW.  Proc. 
I  2120;  People,  ex  rel.  Corwln  v.  Walter, 
68  N.  T.  ^)3;  People  ex  rel.  Second  ATenue 
B.  B.  Co.  v.  Board  Com'rs,  eta,  97  N.  Y. 
37;  People  ex  rel.  Trustees,  etc.,  t.  Board  of 
Supervisors,  131  N.  X.  468,  30  N.  E.  488; 
In  re  Many,  10  App.  Div.  461,  41  N.  Y.  Supp. 
993.  The  writ  of  certiorari  should  be  quash- 
ed. All  concurred."  In  New  York,  there- 
fore, the  writ  of  certiorari  la  not  the  appro- 
priate remedy  to  review  and  correct  errors. 
If  any,  in  the  ministerial  acts  of  ministerial 
offlcers.  And  that  la  also  the  law  of  Mis- 
souri. In  re  Saline  County,  40  Mo.  52,  100 
Am.  Dec.  337;  Phelps  County  v.  Bishop,  46 
Mo.  68. 

The  writ  of  certiorari  in  our  system  of 
Jurisprudence  brings  up  only  the  record  prop- 
.  er  of  the  tribunal  to  which  it  is  addressed. 
It  does  not  bring  up  the  evidence  on  which 
the  Judgment  of  the  trial  court  was  founded. 
The  office  of  a  writ  of  certiorari  is  to  give 
relief  to  an  injured  party  in  a  cause  when 
the  trial  court  has  acted  without  JurlBdiction 
or  in  excess  of  its  Jurisdiction,  or  where  it 
appears  on  the  face  of  the  record  proper 
that  the  trial  court  rendered  a  Judgment 
which  It  had  no  right  in  law  to  render.  But 
the  writ  cannot  be  used  as  the  substltuta 
for  an  appeal  or  writ  of  error.  State  ex 
rel.  V.  Kansas  City,  89  Mo.  84,  14  8.  W.  B15: 
State  ex  rel.  v.  Springer,  134  Mo.  212,  35  & 
W.  689;  State  ex  rel.  v.  Shelton,  154  Mo. 
670.  66  S.  W.  1008,  60  L.  B.  A.  798;  State 
ex  rel.  v.  Woodaon,  161  Mo.  444,  61  8.  W. 
262;  State  ex  reL  v.  Bland,  168  Mo.  1,  67 
S.  W.  680.  As  the  writ  of  certiorari  la  de- 
fined and  its  uses  explained  and  circumscrib- 
ed In  the  decisions  in  those  cases,  there  is  no 
room  to  contend,  that  a  conrt,  by  force  of  its 
writ  of  certiorari  could  take  the  ballot  boxes 
out  of  the  hands  of  the  election  commission- 
ers and  turn  them  over  to  referees  appointed 
1^  the  court  to  open  the  boxes,  to  count  the 
votes,  and  to  report  the  result  to  the  end  that 
the  conrt  may  pronounce  Judgment  as  to 
which  was  the  successful  candidate. 

The  learned  counsel  who  drew  the  petition 
on  which  the  case  was  founded  in  the  cir- 
cuit conrt  seem  to  have  realized  tliat  there 
was  difficulty  in  attempting  to  render  either 
a  writ  of  mandamus  or  of  certiorari  appro- 
priate to  the  case,  and,  therefore.  Ignoring 
mandamus,  the  petition  prays  for  the  issu- 
ance of  "a  writ  of  certiorari  or  review  ac- 
cording to  law."  We  do  not  know  what  the 
counsel  meant  by  a  writ  of  review,  and  they 
have  not  undertaken  to  explain  it  in  their 
brief.  What  the  conrt  ordered  was  a  writ  of 
certiorari  which  was  addressed  to  the  election 
commissioners,  commanding  them  to  send  up 
the  ballot  boxes  containing  the  ballots,  the 
keys,  and  the  reports  of  the  election  officers. 
Those  things  are  not  Judicial  records  to  be 
reviewed  under  a  writ  of  certiorari  aa  that 
writ  is  known  in  this  state.  But  section  23 
of  our  primary  election  law,  after  saying 


what  may  be  done  "by  the  appropriate  remedy 
of  mandamus  or  certiorari."  goes  farther, 
and  says:  "In  addition  thereto,  the  Supr«ne 
Court  of  this  state  or  any  Justice  thereof,  or 
the  court  of  appeals  having  Jurisdiction  over 
any  dty  to  which  this  act  la  applicable,  or 
any  Judge  of  such  court  of  appeals,  or  the 
circuit  court  of  any  such  dty,  or  any  Judge 
of  such  circuit  court  shall  have  summary 
Jurisdiction  upon  complaint  of  any  dtlxen 
to  review  such  action  or  neglect."  What  la 
the  word  "review"  in  that  connection  intend- 
ed to  mean?  We  know  what  la  meant  when 
It  is  said  that  an  appellate  court  Is  to  review 
the  action  of  a  conrt  of  original  Jurisdiction. 
It  refers  to  the  action  of  any  appellate  ooort 
concerning  a  case  that  is  before  it  either  on 
appeal,  writ  of  error,  or  certiorari.  But 
there  is  no  appeal  or  writ  of  error  to  bring 
a  case  from  the  office  of  the  election  commis- 
sioners into  tills  court,  to  a  conrt  of  appeals, 
or  to  a  circuit  court;  and,  aa  we  have  already 
seen,  the  writ  of  certiorari,  as  we  know  it 
in  Missouri,  is  inappropriate  to  such  case. 
Primary  elections  are  usually  held  so  shortly 
before  the  general  elections  to  which  tbey 
are  related  that  there  Is  scarcely  time  for  the 
trial  of  a  contest  with  that  deliberation  tliat 
ought  to  characterize  every  Judicial  proceed- 
ing. In  view  of  this  well-known  fact,  which 
is  to  be  taken  into  consideration  when  we  are 
endeavoring  to  come  to  an  understanding  of 
what  the  General  Assembly  intended  in  pass- 
ing this  act.  It  seems  Improbable  that  in  the 
brief  space  of  this  section  23  the  intention 
was  to  provide  for  such  a  triaL  No  provi- 
sion is  made  for  the  service  of  notice  on  the 
party  whose  election  or  nomination  is  to  be 
contested.  On  the  contrary,  it  is  said:  "For 
any  of  the  purposea  of  this  section,  savlce  of 
a  writ  of  mandamus,  certiorari,  order  or 
other  process  of  such  court,  or  Justice  or 
Judge  thereof,  upon  the  chairman  or  secretazr 
of  such  convention,  committee  or  board  shall 
be  suffldent."  And  in  point  of  fact,  in  tlie 
case  now  before  the  drcnit  court,  in  which 
the  proceedings  sought  to  be  prohibited  are 
under  way,  the  relator  here,  whose  nomina- 
tion it  is  sought  to  annul,  is  not  made  a  par- 
ty, and  therefore  has  no  right  to  be  beard 
in  that  case.  The  Oeneral  Assembly  never 
intended  to  authorize  such  a  courseL  To  de- 
prive a  man  of  a  right  or  privilege  by  the 
Judgment  of  a  court,  in  a  suit  to  which  he  Is 
not  a  party,  is  not  in  accord  with  due  process 
as  we  understand  it,  and  it  would  be  an  un- 
just reflection  on  our  Oeneral  Assonbly  to 
impute  to  it  an  intention  to  sanctloa  such  a 
proceeding. 

The  attempt  to  regulate  a  primary  dectton 
by  statute  is  a  novelty  in  the  line  of  legisla- 
tion, and  this  act  shows  tbat  much  la  yet, 
to  be  learned  by  experience  before,  if  eT«r. 
such  legislation  can  be  reduced  to  a  salntary 
system.  In  the  natural  order  of  political 
events,  the  manner  of  making  i>arty  netni- 
nations  is  under  the  direction  and  control 
of  party  committees,  and  that  la  >  where  It 
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ongbt  to  be  left,  holding  party  oommltteea 
responsible  for  their  conduct  to  tbelr  reapec- 
tive  parties.  When  the  General  Assembly 
undertakes  to  put  such  matters  In  the  hands 
of  public  officers,  and  under  the  control  of  the 
courts,  it  thereby  proclaims  distrust  of  the 
party  committees,  and  In  taking  it  out  of 
the  hands  of  the  party  committees  it  re* 
lieres  them  of  that  sense  of  responsibility 
which,  after  all,  is  the  best  security  for  honest 
conduct  In  this  act  of  1001,  which  we  are 
now  discussing,  the  lawmakers  have  appar- 
ently attempted  to  divide  the  responsibility, 
not  trusting  fully  either  the  party  commit- 
tees, the  election  officers,  or  the  courts.  The 
act  throws  on  the  election  commissioners  the 
responsibility  of  appointing  the  judges  and 
clerks  to  hold  the  primary  election,  but  re- 
quires the  appointments  to  be  made  from  a 
list  of  names  furnished  by  the  political  com- 
mittee or  the  candidate,  thus  leaving  the 
party  committee  with  a  dominating  influence, 
yet  relieved  of  responsibility,  and  imposing  on 
the  election  commissioners  a  responsibility 
without  adequate  authority.  If  this  responsi- 
bility is  to  be  imposed  on  the  election  com- 
missioners, the  election  ought  to  be  held  by 
tbe  official  judges  and  clerks  who  are  appoint- 
ed by  the  election  commissioners.  By  this 
act,  also,  the  same  half-hearted  confidence 
l8  given  to  the  courts.  When  a  case  gets  into 
court,  the  act  says:  "In  reviewing  such  ac- 
tion or  neglect,  the  court  or  Justice  or  judge 
shall  consider,  but  need  not  be  controlled  by, 
any  act  or  determination  of  the  regularly 
constituted  party  authorities  upon  the  ques- 
tions arising  In  reference  thereto."  Or,  in 
other  words,  the  court  or  Judge  "reviewing" 
the  case  must,  before  deciding  it,  find  out 
what  the  regularly  constituted  party  commit- 
tee tbinlDS  about  it,  and  that  is  to  have  its 
Influence  in  the  Judgment  to  be  rendered, 
though  not  necessarily  to  control.  That  is  a 
remarkable  factor  to  be  taken  into  the  mind 
of  the  court  in  reaching  a  judicial  conclusion. 
All  these  features  of  the  primary  election  act 
of  1901  which  we  have  discussed  are  copied 
literally  from  the  New  York  statute,  and  are 
qnite  out  of  place  in  our  system  of  elections 
and  Judicial  control  over  them. 

It  Is  bad  policy  to  attempt  to  impose  party 
contests  of  this  kind  on  the  courts.  It,  in 
effect,  aims  to  clothe  the  courts  with  powers 
purely  political  in  their  nature,  and  to  con- 
stitute the  courts  managers  of  the  affairs  of 
the  political  parties.  And,  besides  being  in- 
appropriate, it  is  also  inexpedient.  The  hasty 
nnd  summary  manner  in  which  contests  of  a 
primary  election  must  be  decided,  to  be  of 
any  avail,  is  inconsistent  with  the  deliberate 
course  of  Judicial  procedure.  To  render  a 
judicial  trial  available  in  such  case,  the  Gen- 
eral Assembly  would  have  to  make  a  special 
Code  of  Procedure,  and  when  the  General 
Assembly  comes  to  consider  the  subject,  and 
takes  into  account  the  few  days  that  ordina- 
rily Intervene  between  the  primary  and  the 
general  election,  it  would  discover  that  the 
enactment  of  an  official  Code  of  Procedure  in 
80  S.W.— 86 


mch  case  is  an  almost,  if  not  qulte^  impossible 
task.  But  that  thought  is  a  matter  for  the 
future.  It  Is  sufficient  for  the  preseut  to 
say  that  there  is  nothing  in  the  primary 
election  law  of  1901,  relating  to  cities  of 
800,000  inhabitants  and  over,  that  undertakes 
to  confer  on  the  courts  authority  to  try  and 
determine  a  contested  primary  election  case, 
and  for  that  reason  the  writ  of  prohibition 
was  awarded  in  this  case. 

BRACE,  C.  J.,  and  MARSHALL,  BUR- 
GESS, and  GANTT,  JJ.,  concur.  FOX,  J., 
concurs  in  the  result    LAMM,  J.,  dissents. 


STATE  «z  rel.  ABEL  et  al.  v.  GATES, 

Judge. 

(Supreme  Court  of  Missonri.    Oct  25,  1906.) 

1.  Pbohibition— Petition— Heabing  in  Su- 
pbeme  cotjbt. 

The  Supreme  Court  on  the  hearing  of  an 
application  for  a  writ  to  prohibit  a  circuit  court 
from  entertaining  jnrisdiction  of  a  suit  will  not 
determine  the  sufficiency  of  the  petition  in  the 
suit  in  the  circuit  court  within  the  jurisdiction 
of  the  court  and  issue  the  writ  on  the  ground 
that  it  is  feared  that  the  circuit  court  will  erro- 
neously decide  that  the  petition  is  sufficient. 

2.  SAMX — JttBISDICTION  OF  LOWEB  COUBT. 

Where  a  suit  is  within  the  jurisdiction  of 
the  circuit  court  it  has  Jurisdiction  to  decide 
whether  the  petition  states  a  cause  of  action  and 
to  determine  the  issues  arising  in  the  suit,  with- 
out Interference  by  the  Supreme  Court,  by  writ 
of  prohibition. 

8.  COWSTITUTIONAI.  LAW — JtmiCIAI.  POWEB — 
ENCBOAOaiCKNT  OH  Lkqiblativs  Dbfabt- 
icEirr. 

Const  art  S,  providing  for  three  depart- 
ments of  government  and  declaring  that  no  per- 
son charged  with  the  exercise  of  i>ower8  belong- 
ing to  one  department  shall  exercise  any  power 
belonf^ing  to  either  of  the  others,  prohibits  the 
Judiciary  from  enjoining  the  General  Assembly 
from  passing  a  proposed  statute  or  compelling 
it  by  mandamus  to  do  so. 

[Ed.  Note. — For  cases  in  pomt,  see  voL  10, 
Cent  Dig.  ConsUtutional  Law,  i  129.] 
4.  Samx. 

The  common  council  of  a  city  is  not  a  part 
of  the  legislative  department  of  the  state,  within 
Const  art  3,  providing  for  the  legislative,  ex- 
ecutive, and  judicial  departments,  and  is  not 
free  from  judicial  control,  except  when  ez- 
eicising  legislative  power  conferred  by  law, 
and  an  ordinance  may  l>e  assailed  on  the  ground 
that  its  passage  was  obtained  by  fraud. 
6.  MnWICIPAL    COBFOBATIONB — Obdinances— - 

Judicial  Contbol. 

A  common  council  is,  when  exercising  its 
ministerial  or  administrative  powers,  though  in 
the  form  of  ordinances,  subject  to  judicial  con- 
trol. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  f  166.] 
8.  Sauk. 

A  municipality,  granting  by  ordinance  to 
individuals  named  ana  their  assigns  the  right  to 
use  the  streets  in  which  to  lay  pipes  and  erect 
necessary  works  to  supply  natural  gas  to  the 
inhabitants  thereof  for  30  years,  etc.,  exercises 
ministerial  or  administrative  powers ;  and  the 
action  of  the  mnnicipality  is  subject  to  judicial 
review,  when  the  scheme  is  the  result  of  fraud, 
whereby  property  rights  of  the  municipality  are 
disposed  of  without  authority. 

Marshall,  J.,  dissenting.  r^r^r^f^\r> 
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In  Banc.  Application  for  writ  of  prohlbl- 
tlon  by  the  state,  on  the  relation  of  Wm. 
Abel  and  others,  against  Edward  P.  Gates, 
judge  of  the  circuit  court  of  Jackson  connty, 
to  prohibit  respondent  from  entertaining  Jn> 
rlsdlctlon  of  a  cause.    Writ  denied. 

Gage,  Ladd  &  Small,  Bozzelle,  Vineyard  & 
Thacher,  Scarritt,  Griffith  &  Jones,  Evans  & 
Flnl^,  and  W.  C.  Gulbertson,  for  relator. 
Isaac  Khnbrell,  Frank  Hagerman,  Cowhad 
&  Ingraham,  and  Keed,  Xates,  liastin  & 
Howell,  for  respondent 

VAIiLIANT,  3.  The  relators  pray  that  a 
writ  of  prohibition  Issue,  addressed  to  the 
respondent,  a  Judge  of  the  circuit  court  of 
Jackson  county,  to  prohibit  him  from  enter- 
taining Jurisdiction  of  a  cause  pending  in 
that  court.  The  cause  In  question  is  a  suit 
in  equity  Instituted  In  the  name  of  the  state 
of  Missouri,  on  the  Information  and  at  the 
relation  of  the  prosecuting  attorney  of  Jack- 
son county,  plaintur,  against  Kansas  City 
and  certain  Individuals,  named,  as  members 
of  the  common  council  of  that  city,  the  city 
clerk,  city  comptroller,  city  treasurer,  city  au- 
ditor, the  Kansas  City  Missouri  Gas  Com- 
pany,  a  corporation,  and  four  unofficial  in- 
dividuals named  as  promoters  of  the  project 
or  scheme  therein  assailed.  The  defendants 
in  the  suit  in  equity  are  the  relators  in  this 
I»t>ceeding.  The  statements  in  the  petition 
in  the  equity  suit  are  substantially  to  the 
following  effect: 

In  1865  a  corporation  was  organized  under 
the  laws  of  this  state  to  manufacture  and 
furnish  gas  to  Kansas  City  and  Its  inhab- 
itants, and  a  contract  was  entered  into  be- 
tween that  corporation  and  the  city  in  which 
the  use  of  the  streets  was  granted  for  that 
purpose,  and  the  corporation  was  to  furnish 
gas  to  the  people  for  $1.75  per  1,000  cubic 
feet  for  a  period  of  30  years.  In  1895  the 
life  of  that  corporation  expired  by  its  own 
charter  limitation.  In  January,  1S95,  a  new 
gas  corporation,  called  in  the  brief  the  Sny- 
der Company,  was  organized  and  entered  into 
a  contract  with  the  city  to  furnish  gas  to  the 
people  until  1925  at  the  price  of  $1  per  1,000 
feet  In  August  1895,  a  similar  corporation 
was  organized,  called  in  the  brief  the  Payne 
Company,  with  which  the  city  made  a  like 
contract  for  the  same  period.  The  Payne 
Company  was  practically  the  old  1865  com- 
pany and  succeeded  to  Its  tangible  property. 
The  Snyder  Company  built  its  works  and 
laid  its  pipes.  The  effect  of  the  two  com- 
panies competing  for  trade  was  that  the 
price  of  gas  was  reduced  to  50  cents  per  1,000 
feet  In  1897  the  two  companies  by  agree- 
ment with  the  city  were  allowed  to  consoli- 
date and  operate  as  one,  under  the  name  of 
the  Kansas  City  Missouri  Gas  Company, 
which  Is  one  of  the  defendants  in  the  equity 
suit  Immediately  after  the  consolidation 
the  price  of  gas  went  up  to  $1  per  1,000  feet 
Under  the  contracts  of  1895  with  the  Snyder 
and    Payne    Companies    certain    obligations 


were  imposed  on  them  and  certain  rights  ac- 
quired by  the  city,  among  wlilch  were :  First, 
the  obligation  of  the  companies  each,  to  fur- 
nish manufactured  gas  for  the  term  of  30 
years— that  is,  until  1925— -for  $1  per  1.000 
feet;  second,  to  sell  their  plants  to  the  city 
at  any  time  after  1907  at  a  valuation  to  be 
ascertained  In  a  manner  therein  specified; 
third,  to  bold  their  franchises  subject  to  the 
provisions  of  the  city  charter,  among  which 
was  that  they  should  not  be  renewed  or  ex- 
tended before  the  last  two  years  of  tbeir 
existence — that  is,  not  before  1923.    These 
obligations  of  the  companies  and  rights  of 
the  city  were  continued  in  the  contract  with 
the  consolidated  company,  wherein  it  was 
also  stipulated  that  the  basis  of  the  valua- 
tion of  the  property,  when  the  city  should 
elect  to  purchase  it,  should  be  the  then  ac- 
tual value  of  the  physical  property  "exclusive 
of  the  value  of  the  stock,  unexpired  franchise, 
earning  capacity,"  etc.,  or,  as  construed  by 
the  counsel  for  the  respondent,  the  value  of 
old  iron  and  material.    The  consolidated  com- 
pany, the  Kansas  City  Missouri  Gas  Com- 
pany, was  in  the  field  operating  under  that 
contract  and  subject  to  those  conditions  in 
1904,  when  natural  gas  In  great  quantities 
was  discovered  to  exist  in  the  vicinity  of  Kan- 
sas City.    After  this  discovery  five  different 
companies  or  associations  were  formed,  each 
for  the  purpose  of  engaging  in  the  business 
of  furnishing  natural  gas  to  the  Inhabitants 
of  Kansas  City,  and  each  made  application 
to  the  common  council  for  authority  to  con- 
struct works,  lay  pipes   and  mains  In   tUo 
streets,  etc.,  for  this  purpose.    Thereupon  the 
Kansas   01^  Missouri   Gas   Company,    with 
the  unofficial  individual  defendants  above  re- 
ferred to,  conspired  with  certain  others,  in- 
cluding members  of  the  five  proposed  conapet- 
Ing  companies  above  mentioned,  to  shut  off 
the  threatened  competition   and  obtain    for 
themselves  and  their  co-conspirators  a   mo- 
nopoly of  the  business,  besides  the  annulment 
of  the  city's  rights  and  the  consolidated  com- 
pany's obligations  above  mentioned,  and  that 
by  the  means  presently  mentioned  did,    on 
December  7,  1904,  obtain  the  passage  throusb 
the  common  council  of  an  ordinance   num- 
bered 27,459,  the  nature  of  which  will    be 
presently    mentioned.    That    ordinance    wa-i 
vetoed  by  the  mayor  on  December  9.    1904. 
On  April  27,  1904,  an  ordinance  numbered 
28,549,  Identical  In  title  and  of  similar  pur- 
port, except  in  points  of  minor  detail,    wa^ 
passed  by  the  common  council,  and  was,  at 
the  time  of  filing  the  original  petition  In  tbe 
equity  case,  pending  before  the  mayor   for 
his  approval  or  veto.    The  mayor  has  since 
vetoed  that  ordinance  also,  and  the  defend- 
ants, who  are  members  of  the  council,   arf> 
now  threatening  to,  and  will  unless  restrain- 
ed, pass  it  over  the  veto.    Upon  the  filing  of 
the  petition  in  the  equity  suit,  the  respond- 
ent, the  Judge  of  the  circuit  court,  issued  a 
temporary    restraining   order   enjoining    thi^ 
members  of  the  commo%  comsll  «nd  other 
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city  officers  from  passing,  signing,  or  giv- 
ing effect  to  either  of  the  proposed  ordinances 
and  enjoining  the  grantees  from  accepting  the 
same.  Thereupon  the  defendants  in  that  snit 
filed  their  petition  in  this  court  for  a  writ 
of  prohibition.  It  is  unnecessary  to  set  forth 
In  full  the  first  ordinance.  No.  27,469,  or  the 
second  one,  No.  28,549,  now  pending  before 
the  common  council  on  a  proposition  to  pass 
It  over  the  mayor's  veto. 

For  the  purpose  of  determining  whether  a 
writ  of  prohibition  shall  issue  as  prayed,  it 
is  sufficient  to  say  of  the  contents  of  the 
last-named  ordinance,  as  stated  in  substance 
in  the  petition  in  the  equity  suit,  that  it  pro- 
poses to  grant  to  the  unofficial  individuals 
named  therein  as  defendants  and  their  as- 
signs the  right  to  use  the  streets  in  which 
to  lay  pipes  and  erect  necessary  works  to 
supply  natural  gas  to  the  inhabitants  of  the 
city  for  a  period  of  30  years,  authorizes  them 
to  acquire  the  proper^  of  the  Kansas  City 
Missouri    Oas    Company   and    exercise  the 
rights  now  possessed  by  that  company,  and 
when  they  shall  have  taken  over  the  prop- 
erty and  rights  of  the  company  they  are  re- 
lieved of  the  obligation  to  furnish  manufac- 
tured gas  (which  the  petition  says  is  superior 
and  safer  than  natural  gas)  on  the  terms  and 
at  the  price  in  the  existing  contract  required, 
yet  extends  the  rights  that  the  present  gas 
company  has  under  existing  contracts  for  a 
period  of  10  years  beyond  Its  present  contract 
limit,  contrary  to  the  charter  provision  that 
it  should  not  be  extended  or  renewed  until 
within  two  years  of  the  expiration  of  Its 
limit,   and   annuls  the  city's   right  to  pur- 
chase the  property  on  the  advantageous  terms 
mentioned.    Counsel    for   relators,    in   their 
brief,  contend  that  the  proposed  ordinance 
does  not  relieve  the  grantees  therein  of  the 
obligation  to   furnish  manufactured  gas  at 
the  stated  price,  and  in  support  of  their  con- 
tention   quote   from     the    ordinance   itself. 
Counsel  for  respondent  do  not  agree  to  that 
Interpretation  of  the  ordinance ;  which  of  the 
two  Interpretations  is  correct  is  a  judicial 
question  which  the  drcnit  court  can  decide. 
It  is  not  a  vital  question,  however,  In  this 
prohibition  proceeding,  though  it  may  have 
more  significance  in  the  equity  suit  (as  to 
vrblcb  we  express  no  opinion) ;  but,  however 
tbat  fact  may  be,  as  the  case  now  before  us 
stands  on  demurrer  to  the  return,  we  look  to 
tbe  pleadings  alone  for  the  facts.    The  peti- 
tion alleges  tbat  the  passage  of  this  ordinance 
is   tbe  result  of  a  conspiracy  between  the 
grantees  therein  named  and  the  persons  com- 
posing the  five  other  companies  above  men- 
tioned, who  were  seeking  similar  grants,  and 
tbe  members  of  the  common  council,  all  of 
wbom  are  named,  in  which  It  was  agreed 
tbat  those  members  of  the  council  were  to 
have  shares  of  stock  In  tbe  corporation  to 
l>e  formed,  and  that  those  members  of  the 
council  agreed  with  tbe  grantees  named  in 
tbe  ordinance  tbat  In  consideration  of  the 
sbarcs  of  the  stock  to  be  given  them  or  to 


others  for  them  they  woald  vote  for  the  pas- 
sage of  the  ordinance.  It  is  alleged  in  the 
petition  that  the  ptosecuting  attorney  cannot 
state  how  much  stock  was  to  go  to  each  mem- 
ber of  the  council  named,  bat  tbat  tbe  stock 
was  to  be  divided  for  their  benefit,  and  that 
that  was  tbe  price  of  their  votes.  It  is  averred 
as  a  legal  proposition  In  the  equity  petition 
that  the  rights  secured  to  the  city  under  the 
contracts  with  the  former  companies  and 
with  the  consolidated  company  are  rights 
held  by  the  city  in  trust  for  the  people,  and 
that  the  city  as  trustee  has  no  right  to  sur- 
render them. 

The  foregoing  Is  a  very  brief,  perhaps  it 
might  be  called  a  meager,  statement  of  Uie 
facts  of  this  case;  but,  for  the  purpose  of 
considering  the  question  of  the  Jurisdiction  of 
the  circuit  court  in  the  premises,  it  is  suffi- 
cient. This  cause  was  argued  and  submitted 
to  this  conrt  for  its  decision  on  a  demnrrer 
to  tbe  return  of  tbe  circuit  Judge  showing  the 
above  facts.  There  are  two  main  proposi- 
tions on  which  the  relators  rely:  First.  That 
the  common  council  constitutes  the  legislative 
department  of  the  city  government,  and  in  the 
exercise  of  its  discretion  in  passing  the  ordi- 
nance In  question  is  independent  of  the 
Jndlclaiy.  Second.  The  petition  in  the  equity 
suit  does  not  state  facts  sufficient  to  consti- 
tute a  case  of  fraud  and  corruption  on  the 
part  of  tbe  relators. 

1.  We  will  consider  the  second  proposition 
first.  The  sufficiency  of  the  petition  In  equity 
In  this  particular  is  not  to  be  Judged  in  this 
case  by  the  same  rules  as  governed  in  the 
case  of  Nagel  v.  Lindell  Ry.  Co.,  167  Mo.  89, 
86  S.  W.  1090,  to  which  we  are  referred,  be- 
cause we  are  here  viewing  the  petition  from 
a  different  standpoint  The  Nagel  Case  was 
before  us  on  appeal  from  the  Judgment  of  the 
circuit  court  sustaining  a  demurrer  to  the 
petition.  Tbe  circuit  court  in  the  exercise  of 
its  Jurisdiction  bad  adjudged  the  petition  In- 
sufficient, and  we  sustained  that  Judgment. 
If  we  should  adopt  the  theory  of  the  relators 
on  this  point  in  this  case,  we  would  take  the 
case  from  the  trial  court  before  it  bad  passed 
on  tbe  question.  In  tbe  Nagel  Case  the 
petition  was  not  sufficient,  yet  we  recognized 
the  Jurisdiction  of  the  circuit  court  over  the 
case,  and  affirmed  Its  Judgment  So  here,  if 
the  statements  of  fact  are  not  sufficient  to 
constitute  fraud,  the  trial  court  will  so  decide, 
and  there  will  be  time  enough  for  us  to 
express  our  opinion  on  that  question  when  It 
comes  before  us  on  appeal.  If  the  case 
stated,  or  attempted  to  be  stated.  In  tbe 
petition  Is  of  a  subject  over  which  the  circuit 
court  has  no  Jurisdiction,  yet  the  court  gives 
Indication  of  a  purpose  to  entertain  it,  an 
application  for  a  writ  of  prohibition  would  be 
received ;  but,  If  it  be  tbat  the  petition  merely 
states  defectively  a  cause  of  the  nature  of 
which  the  court  has  Jurisdiction,  a  writ  of 
prohibition  will  not  issue  merely  because  It  is 
feared  that  the  court  might  erroneously  de- 
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to  Imply  from  what  is  here  said  tbat  the 
BtatementB  aiming  to  charge  fraud  In  this 
petition  are  not  sufflciesti  or  that  they  are 
of  the  some  character  as  those  In  the  Nagel 
Case ;  we  have  no  opinion  on  that  subject,  be- 
cause the  time  for  us  to  form  an  opinion  has 
not  arrived.  In  the  case  at  bar  the  petition 
In  equity  states  that  the  scheme  is  to  form 
a  corporation  to  take  by  assignment  the  rights 
proposed  to  be  conferred  on  the  Individuals 
named,  and  that  shares  of  the  stock  of  that 
corporation  are  to  be  given  to  the  members  of 
the  common  council  named.  In  conslderaticm 
of  which  they  have  agreed  to  vote  for  the 
ordinance.  If  the  case  is  not  beyond  the 
jof  isdlction  of  the  circuit  court,  on  the  ground 
that  the  common  council  is  a  legislative  body 
Independent  of  the  judiciary,  then  that  court 
has  Jurisdiction  to  decide  whether  or  not  the 
allegations  of  the  petition  are  snfSclent  to 
make  out  a  case  of  fraud.  And  it  has 
Jurisdiction  to  pass  on  other  questions  that 
are  discussed  In  the  briefs;  for  example, 
that  the  rights  acquired  by  the  city  under  the 
existing  contracts  are  in  the  nature  of  proper- 
ty rights  held  by  the  dty  in  trust  for  the 
people,  and  not  to  be  bartered  away  in  the 
manner  proposed,  and  other  questions  of  like 
character  to  be  decided  according  to  the  law, 
construing  the  city  charter  and  the  ordinance 
in  question.  All  such  are  questions  for  the 
Judgment  of  the  circuit  court  in  the  first 
Instance,  and  not  to  be  taken  away  from  that 
court  on  the  apprehension  tbat  they  may  not 
be  decided  correctly.  A  writ  of  prohibition 
will  not  go  on  such  a  theory. 

2.  The  proposition,  however,  on  which  re- 
lators chiefly  rely,  is  that  the  common  council 
Is  a  legislative  body  and  In  passing  an  ordi- 
nance is  Independent  of  the  Judiciary.  This 
proposition  rests  for  its  foundation  on  Article 
8  of  onr  state  Constitution:  "The  powers  of 
the  government  shall  be  divided  into  three 
distinct  departments — the  legislative^  execu- 
tive and  Judicial — each  of  which  shall  be  con- 
fined to  a  separate  magistracy,  and  no  person 
or  collection  of  persons,  charged  with  the 
exercise  of  powers  properly  belonging  to  one 
of  those  departments  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  in  the  Instances  in  this  Constitution 
expressly  directed  or  permitted."  It  is  not 
within  the  power  of  the  Judiciary,  therefore, 
to  enjoin  the  General  Assembly  from  passing 
a  proposed  statute  or  compel  it  by  mandamus 
to  do  so.  And  to  the  extent  that  the  common 
council  of  Kansas  City  is  clothed  with 
l^^latlve  power  under  authority  of  the  state, 
it  Is,  In  the  exercise  of  that  power,  as  free 
from  control  by  the  judiciary  as  the  General 
Assembly  itself.  Yet  an  organization  like  the 
common  council  does  not  stand  on  an  equality 
with  the  General  Assembly  even  in  this  re- 
spect, because  the  General  Assembly,  as  a 
body,  is  the  l^:lslative  department  of  the 
state  government;  and  because  it  is  in  itself 
and  in  Its  own  right  the  legislative  depart- 
m«nt  of  a  state  it  is  free  from  control.    But 


a  common  council  to  not  an  essential  part  of 
the  legislative  department  of  the  state;  it 
possesses  no  inherent  legislative  power  and  is 
not,  in  virtue  of  its  own  right,  free  from 
Judicial  control,  but  to  so  &nly  when  it  to 
exerctolng  legislative  power  conferred  by  law 
upon  it,  and  then  only  in  respect  of  the  exw- 
ctoe  of  that  power.  Nor  does  an  act  of  a 
common  council,  after  Its  passage,  even 
though  it  be  strictly  legislative  in  its  charac- 
ter, stand  on  exactly  the  same  plane  as  an  act 
of  the  General  Assembly,  for  that,  whereas 
the  validity  of  an  act  of  the  General  Assembly 
cannot  be  Impeached  in  a  court  on  the  ground 
tbat  its  passage  was  obtained  by  fraud  or 
corrupt  influence,  yet  an  ordinance  may  be 
so  assailed.  Knapp-Stout  Co.  v.  St  Louto, 
156  Mo.  353,  56  8.  W.  1102;  Barber  Asphalt 
Co.  V.  French,  158  Mo.  534,  loc.  dt  547.  58 
S.  W.  934,  54  L.  B.  A.  482. 

A  common  council  or  board  of  aldermen 
may  have,  and,  indeed,  such  bodies  usually  do 
have,  both  mlntoterlal  and  admlnlstratlTe 
powers  and  governmental  or  legislative  powers. 
They  are  mere  agencies  of  the  state  govern- 
ment exerctolng  delegated  powers.  In  the 
exercise  of  their  legislative  powers  they  are 
not  subject  to  judlctol  control,  but  in  the 
exercise  of  their  ministerial  or  administrative 
powers  they  have  no  such  exemption.  And 
even  though  when  acting  in  either  capacity 
they  speak  In  the  form  of  an  ordinance,  yet, 
if  what  they  say  to  not  the  promulgating  or 
the  making  of  a  tow,  they  are  not  exax:lslng 
legislative  powers.  If,  for  example,  the  city 
owns  a  certain  lot  of  land  which  the  common 
council  has  authority  to  sell,  and  the  common 
council  pursuant  to  an  agreement  with  a 
purchaser  should  pass  an  ordinance  directing 
the  mayor  upon  payment  of  a  certain  sum 
of  money  to  execute  a  deed  conveying  the  lot 
to  the  purchaser,  would  any  one  say  that  In 
the  passage  of  the  ordinance  the  council  was 
exercising  legislative  power?  The  la^  In 
such  case  regards  the  substance  of  the  act,  not 
the  force  of  its  execution.  A  municii>al 
assembly,  common  council,  board  of  aldermen, 
or  body  of  that  kind,  by  whatsoever  name  It 
may  be  called,  derives  its  powers  from  the 
city  charter,  and  ordinarily  the  charter  Is  the 
grant  of  the  State  Iieglslature  and  has  the 
form  and  effect  of  a  statute.  Under  our  state 
Constitution  of  1875,  a  city  having  a  popula- 
tion of  100,000  or  more  may  frame  a  charter 
for  Itself  subject  to  the  Constitution  and  laws 
of  the  state.  Section  16,  art  9,  Const  The 
effect  of  that  provision  of  the  Constitution  to 
to  transfer  from  the  General  Assembly  to 
the  Inhabltanto  of  such  city,  if  they  elect  to 
exercise  it,  the  legistotlve  power  to  frame  a 
charter;  the  charter  when  adopted  to  have 
the  same  force  and  effect  as  it  would  have 
had  if,  In  the  absence  of  that  <x>n8tltatlonaI 
provision.  It  had  been  granted  by  the  General 
Assembly.  The  power  conferred  on  a  city  by 
that  clause  of  the  Constitution  covers,  how- 
ever,  only  the  making  of  a  charter  for  city 
government    It  does  not  take  from  tba  state 
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Iiegislatnre,  or  confer  on  tbe  dty  the  power 
to  make  laws  other  than  those  appertaining  to 
a  dty  gorermnent.  Therefore,  though  a 
charter  framed  by  the  freeholders  and  adopt- 
ed b7  tbe  people  should  essay  to  confer  on  the 
common  council  iiowers  not  of  essence  of  city 
government,  but  appertaining  to  state  author- 
ity, it  would  not  In  that  respect  hare  the 
force  of  a  statute.  But,  within  the  legitimate 
scope  of  the  power  conferred  by  the  Constitu- 
tion, the  freeholders'  charter,  when  adopted 
by  tbe  Inhabitants  of  the  city  in  tbe  manner 
prescribed,  has  the  full  force  and  effect  of  a 
•  statute.  It  Is  essential  to  a  well  organized 
city  gorermnent  that  it  should  bare  both 
ministerial  or  administrative  iMwers  and 
legislative  powers.  These  are  usually  con- 
fided to  a  mayor  and  board  of  aldermen,  or 
common  council  as  It  is  called  in  the  charter 
of  Kansas  City,  and  their  acts  both  ministe- 
rial and  legislative  are  usually  effected 
through  the  form  of  ordinances.  If  the  dty 
baa  a  piece  of  property  which  it  desires  to 
sell,  an  ordinance  is  passed  directing  the 
mayor  or  some  other  officer  to  execute  a 
deed.  If  a  contract  for  the  building  of  a  fire 
engine  house  is  to  be  entered  into,  an  ordi- 
nance is  passed  authorizing  tbe  proper  officer 
to  sign  the  contract  If  regulations  are  to 
be  made  governing  the  running  of  street  cars 
or  other  vehicles  on  the  streets  or  for  the 
preservation  of  the  health  or  safety  of  the 
people,  an  ordinance  is  passed.  Thus  tbe 
ordinance  Is  the  form  of  official  utterance 
whether  the  act  be  ministerial  or  legislative. 
The  form  In  which  the  act  is  expressed  Is 
immaterial,  the  act  done  denotes  its  own 
cbaracter.  A  common  coundl  cannot  shield  a 
vulnerable  ministerial  act  by  covering  It  with 
tbe  form  used  to  Inclose  a  legislative  act 

In  State  ex  rel.  Subway  v.  St  Louis,  14S 
Mo.  551,  46  S.  W.  981,  opinion  by  Burgess, 
J.,  tbe  difference  In  tbe  natures  of  these  pow- 
ers exercised  by  the  municipal  assembly,  and 
tbelr  liability  to  control  in  tbe  one  class 
and  freedom  from  control  in  tbe  other,  are 
pointed  out,  and  quoting  with  approval  from 
111.  Trust  &  Sav.  Bank  v.  City,  76  Fed.  282, 
22  G.  C.  A.  171,  84  L.  a  A.  518,  it  was  said: 
"In  contracting  for  waterworks  to  supply 
Itself  and  Its  inhabitants  with  water,  the 
city  is  not  exercising  its  governmental  or 
le^slative  powers,  but  its  business  or  prop- 
erty powers.  The  purpose  of  such  a  con- 
tract is  not  to  govern  Its  inhabitants,  but 
to  obtain  a  private  benefit  for  the  city  itself 
and  Its  denizens."  And  in  Donaboe  v.  Kan- 
sas City,  186  Mo.  666,  88  S.  W.  671,  this 
court  quoted  with  approval  from  McKenna 
V.  St  Louis,  6  Mo.  App.  320,  wherein  it  is 
said:  "Municipal  corporations  are  consid- 
ered by  law  in  two  aspects.  In  one,  their 
fanctlons  are  chlefiy  ministerial,  and  relate 
to  corporate  Interests  only.  These  Include 
tbe  making  and  improving  of  streets,  the 
construction  of  sewers  and  other  tmprove- 
meoti  and  keeping  them  in  repair,  the  hold- 


ing of  property  for  corporate  purposes,  etc. 
But  as  to  these  matters  of  strictly  corporate 
Interest  there  are  often  duties  to  be  perform- 
ed of  a  legislative  or  Judidal  character.  In 
the  other  aspect, 'the  corporation  is  regarded 
as  holding  a  quasi  delegated  sovereignty  for 
the  preservation  of  tbe  public  peace  and 
safety  and  the  prevention  of  crime.  This 
Includes  the  maintenance  of  a  police  force, 
the  appointment  of  officers  charged  witb  tbe 
public  health,  the  establishing  of  regulations 
for  the  suppression  of  vice,  and  other  mat- 
ters of  public  concern  in  which  all  people 
have  a  common  Interest  which  it  Is  the 
chief  end  of  every  good  government  to  pro- 
tect." These  distinctions  have  been  pointed 
out  in  later  decisions  by  this  court  (Ely  v. 
St  Louis,  181  Mo.  72S,  81  S.  W.  168;  Rap- 
pentbal  ▼.  St  Louis  [Mo.  Sup.]  88  S.  W. 
612),  and  are  well  observed  in  other  Juris- 
dictions (Valparaiso  v.  Gardner,  87  Ind. 
1,  48  Am.  Rep.  416;  New  Orleans  Gas  Lt 
Co.  V.  New  Orleans,  42  La.  Ann.  188,  7  South. 
569;  Oliver  v.  Worcester,  102  Mass.  489, 
8  Am.  Rep.  485;  Spring  Valley  Waterworks 
T.  Bartlett,  8  Sawy.  555,  16  Fed.  615,  and 
other  cases  dted  In  tbe  brief  for  respondent). 
In  Albright  v.  Fisher,  164  Mo.  66,  64  S. 
W.  106,  which  is  relied  on  by  relators,  this 
court  by  its  writ  prohibited  a  circuit  judge 
In  St  Louis  from  enjoining  members  of  the 
municipal  assembly  from  passing  an  ordi- 
nance authorizing  a  street  railroad  company 
to  extend  its  tracks  through  a  certain  street 
That  case  was  analogous  to  this  in  one  im- 
portant fact;  that  Is,  tbe  ordinance  sought 
to  be  enjoined  was  one  conferring  authority 
on  a  public  utility  corporation  to  use  a  street 
of  the  city.  But  In  that  case  the  right  of 
tbe  municipal  assembly  to  grant  the  author- 
ity was  challenged  only  on  the  groimd  that 
the  requirements  of  an  act  of  tbe  General 
Assembly  of  June  19,  1899,  had  not  been 
complied  with,  in  this,  that  tbe  consent  of 
the  abutting  property  owners  along  the 
street  bad  not  been  obtained.  As  the  case 
was  presented  to  this  court  it  was  seeming- 
ly conceded  that  the  passage  of  the  ordi- 
nance was  a  legislative  act,  but  it  was  con- 
tended that  the  constitutional  provision  that 
exempted  the  state  Legislature  from  control 
of  the  judiciary  did  not  apply  to  a  munici- 
pal assembly.  The  main  point  In  tbe  opinion 
was  expressed  in  these  words  (page  64  of 
164  Mo.,  page  109  of  64  S.  W.) :  "Taking 
this  established  doctrine  of  this  court  as 
a  basis  and  a  premise.  It  must  needs  fol- 
low that  when  the  municipal  assembly  of 
the  city  of  St  Louis  is  engaged  in  the  per^ 
formance  of  its  legislative  functions.  It  is 
quite  beyond  tbe  power  of  the  courts  to  in- 
terfere witb  the  exercise  of  those  functions 
in  any  manner  whatever."  That  was  tbe 
law  point  on  which  tbe  case  turned,  and  to 
that  proposition  we  adhere.  The  contents 
of  the  ordinance  in  that  case  were  not  be- 
fore the  court  further  than  they  might  be 
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Inferred  Crom  the  title;  the  qnestlon  of 
whether  the  ordinance  was  in  effect  a  con- 
tract or  a  leglalatlTe  act  was  not  presented 
to  the  court  for  consideration  and  was  not 
decided.  But  In  the  case  at  bar  the  nature 
of  the  ordinance,  the  passage  of  which  the 
circuit  court  is  asked  to  enjoin,  Is  shown  to 
be  merely  that  of  a  contract,  by  which  the 
common  council,  in  its  ministerial  or  admin- 
istrative capacity,  is  proposing  to  grant  to 
certain  individuals  the  use  of  Its  streets 
for  certain  purposes  and  relinquish  certain 
rights  that  the  city  has  under  Its  former 
contracts.  There  Is  no  legislative  character 
about  It.  The  mere  fact  that  It  takes  the 
form  of  an  ordinance  does  not  change  ita 
character.  If,  Instead  of  stating,  as  the  pe- 
tlflon  In  the  equity  ease  does,  that  the  mem- 
bers of  the  common  council  were  about  to 
pass  an  ordinance  to  the  effect  stated,  it 
had  stated  that  they  were  about  to  enter 
Into  a  contract  to  that  effect,  it  would  have 
been  as  good,  perhaps  better,  pleading,  be- 
cause it  Is.  the  ultimate  fact  and  not  the 
evidence  of  the  fact  that  should  be  pleaded. 
Now  suppose  the  petition  had  stated  the 
fact  in  that  form,  what  would  be  thought 
of  the  answer,  if  it  should  say:  "True  It 
Is  we  are  about  to  enter  Into  that  kind  of 
a  contract  and  we  are  going  to  do  it  for 
the  price  named,  but  we  are  going  to  do 
It  in  the  form  of  an  ordinance,  and  there- 
fore we  are  beyond  the  reach  of  the  court"? 
Tet  that  Is  In  effect  Just  what  the  relators 
say  by  their  demurrer  to  the  return.  If  the 
case  were  pleaded  in  that  form  it  would 
unmistakably  exemplify  the  difference  be- 
tween a  ministerial  and  a  legislative  act 

The  petition  in  the  equity  suit  says  that 
those  rights  of  the  city  which  It  is  proposed 
to  relinquish  are  very  valuable  and  are  In 
the  nature  of  property  rights  held  by  the 
common  council  In  trust  for  the  people,  and 
that  the  council  has  no  authority  to  dispose 
of  them;  whether  that  is  so  or  not  Is  a 
question  which  the  circuit  court  is  competent 
to  decide.  It  also  says  that  the  extending 
of  the  rights  of  the  present  gas  company 
at  this  time  for  a  period  of  10  years  is  In 
violation  of  the  charter  on  that  point ;  wheth- 
er or  not  that  Is  so  is  also  a  question  for 
the  circuit  court  It  also  says,  or  attempts 
to  say,  that  the  whole  scheme  is  the  result 
of  fraud;  whether  this  is  so  or  not  and 
whether  as  a  matter  of  pleading  the  fraud 
Is  sufficiently  stated  in  the  petition  is  also 
a  question  within  the  province  of  the  cir- 
cuit court  to  decide.  We  see  no  reason  for 
Interfering  with  the  court  in  the  due  con- 
sideration of  the  case. 

Writ  denied.  All  concur,  except  MAR- 
SHALL, J.,  who  dissents,  on  the  grounds 
that  in  his  opinion  this  decision  is  in  con- 
flict with  that  In  Albright  v.  Fisher,  and 
that  In  respect  of  the  ordinance  in  question 
the  common  council  Is  acting  in  Its  legis- 
lative or  governmental  capacity. 


In   re  PADGETT'S   BSTATB. 

PADGETT  V.  SMITH. 

(St   Louis  Court  of  Appeals.    Missouri.    Oct 
17,  1905.) 

L   GUASDIAN      AND      WaBD    —    ReMOVAI,     OF 

GtTABDiAN— Actions— CoLLATEBAL  Attack. 

In  proceedings  for  the  removal  of  a  curator, 
a  partition  proceeding  brought  by  the  ward  by 
the  guardian  of  his  person  in  the  circuit  court  of 
another  county,  in  which  Judgment  was  rendered 
for  the  ward,  was  not  before  the  oonrt  for  re- 
view; the  only  question  before  the  oourt  being 
whether  there  was  substantial  evidence  authori- 
zing the  removal  of  the  curator. 
2.  Sake— GBotiND  fob  Rehovai/— I^vastavit- 
—Statutes. 

Rev.  St  1899,  {  3534,  authorizes  the  re- 
moval of  a  curator  for  like  causes  as  in  the  case 
of  an  executor  o"  administrator,  and  section 
42  provides  that  an  executor  or  administrator 
may  be  removed  for  "mismanagement  of  the 
estate."  Held  that,  where  a  curator  was  (piiity 
of  a  devastavit  in  investing  his  ward's  funds  in 
real  estate  without  an  order  of  the  probate 
court,  such  act  was  ground  for  removaL 
8.  Sakb — AnvKBSx  Ihtebest. 

Under  Rev.  St  1899,  |  42,  authorising  the 
removal  of  executors  or  administrators  in  case 
they  become  in  any  wise  Incapable  or  unsuitable 
to  execute  the  trust  reposed  in  them,  which  by 
section  3534  is  made  applicable  to  curators,  a 
curator  was  subject  to  removal,  where  he  claim- 
ed that  he  owned  an  Interest  in  certain  land 
purchased  with  the  separate  funds  of  liis  wife, 
since  deceased,  who  was  the  ward's  mother, 
and  that  the  ward  inherited  no  rights  therdn 
from  her. 
4.  Samb — Pabtibs  ir  Iktebest. 

Where  the  facts  appearing  in  a  proceeding 
for  the  removal  of  a  curator  were  such  as  to 
make  it  the  duty  of  the  court  to  remove  him  on 
its  own  motion,  it  was  immaterial  whether  tlie 
ward's  grandfather  was  a  "party  interested" 
and  entitled  to  institute  the  proceeding  to  re- 
move, as  required  by  Rev.  St  1899,  {  4£ 

Error  to  Circuit  Court  Scotland  County; 
Edwin  R.  McKee,  Judge. 

Proceeding  for  the  removal  of  James  F. 
H.  Smith  from  his  office  as  curator  of  the 
estate  of  Irvin  F.  Padgett  an  Infant.  From 
a  Judgment  of  the  probate  court  removing 
such  curator,  affirmed  by  the  circuit  court 
he  brings  error.    Affirmed. 

Rehearing  denied  October  31,  1906. 

This  proceeding  originated  in  the  probate 
court  of  Scotland  county,  having  for  its 
purpose  the  removal  of  plaintiff  in  error  who 
is  curator  of  the  estate  of  Irvln  F.  Padgett, 
an  infant  The  facts,  as  disclosed  by  the 
record,  are  that  one  Padgett  died,  leaving  a 
wife,  and  infant  son,  Irvln.  The  wife  quali- 
fled  as  administrator  of  his  estate.  After- 
wards, and  before  the  estate  was  administer- 
ed, she  married  Mr.  Smith,  plaintiff  In  error, 
and  thereupon  the  said  second  husband  was 
duly  appointed  and  qualified  as  administra- 
tor de  bonus  non  of  the  estate  of  her  first 
husband,  and  also  curator  of  the  estate  of 
her  minor  son,  Irvln.  There  came  into  the 
hands  of  the  curator,  |1,400  of  money  bc^ 
longing  to  said  minor,  and  Mrs.  Smith  haa 
$1,275  In  her  own  right  which  came  to  her 
by  the  election  of  a  child's  part  In  the  estate 
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of  her  deceased  husband.  It  was  decided 
that  they  -would  purchase  a  farm,  whereupon 
the  cnrator  and  his  wife  made  the  purchase 
of  166  acres  of  land  In  Scotland  county,  for 
which  they  paid  M.125.  Of  this,  the  wife 
furnished  |1,27S,  and  her  husband,  the  cura- 
tor, without  order  of  the  probate  court  or 
other  authority  therefor,  appropriated  the 
$1,400  in  his  hands  belonging  to  his  ward, 
and  Invested  It  In  the  purchase  of  said  lands: 
the  curator's  father  furnishing  the  remainder 
of  the  purchase  price,  being  |1,450.  A  deed 
was  taken  to  the  lands  In  the  name  of  the 
curator,  James  F.  H.  Smith  and  his  wife, 
Sadie  Smith.  Mrs.  Smith,  the  ward's  moth- 
er, departed  this  life  Intestate  soon  there- 
after, leaylng  said  child,  Irrin,  as  her  sole 
and  only  heir.  On  her  deathbed  she  commit- 
ted the  custody  of  her  child  to  its  grand- 
parents, her  father  and  mother.  About  a 
year  after  the  curator  had  thus  wrongfully 
appropriated  the  $1,400  of  the  ward's  means 
and  employed  it  in  the  purchase  of  said 
lands,  he  was  informed  that  he  had  erred 
In  so  doing.  Thereui>on  bis  father  executed 
a  deed  of  tmst  on  certain  lands  owned  by 
him,  securing  $1,400  in  favor  of  his  son  as 
cnrator  of  the  estate  of  Irvln  F.  Padgett 
After  the  death  of  the  mother  of  the  ward, 
a  controversy  arose  between  Mr.  Davis,  the 
child's  grandfather,  and  the  curator,  his 
Hon-in-law,  as  to  the  rights  of  the  ward  In 
the  lands  arising  by  virtue  of  the  mother 
having  furnished  $1,276  of  the  purchase 
money,  and  the  evidence  tends  to  show 
that  the  curator  claimed  that  the  ward  had 
no  Interest  therein;  that  he,  the  curator, 
succeeded  to  the  rights  of  his  wife  by  right 
of  survivorship,  to  the  exclusion  of  her  child, 
the  ward.  To  settle  this  controversy,  they 
called  upon  Judge  Schofleld  at  Memphis, 
Mo.,  for  advice  on  the  subject  Judge  Scho- 
fleld, upon  investigation,  advised  that  the 
child,  Irvln,  would  succeed  to  the  rights  of 
Mrs.  Smith,  whereupon,  in  Judge  Schofield's 
office,  the  following  conversation  is  said  by 
the  grandfather  to  have  taken  place  between 
himself  and  the  cnrator:  "  'Jimmy,  would 
yon  take  that  $1,275  from  that  orphan  child 
that  has  no  father,  brother,  or  sister  to  take 
care  of  him— only  me,  an  old  gray-headed 
man?*  Says  he,  'I  will  take  every  dollar 
that  the  law  will  give  me.'  Says  I,  'That 
ends  It' "  Thereafter  George  W.  Davis,  the 
grandfather,  having  been  appointed  guardian 
of  the  person  of  the  child,  instituted  suit  In 
behalf  of  the  ward  In  the  circuit  court  of 
Scotland  county,  setting  up  the  facts  herein 
detailed,  and  praying  the  said  court  to  de- 
cree that  the  curator  held  so  much  of  the 
lands  purchased  with  the  $1,400  of  the  ward's 
means,  and  $1,276,  the  mother's  means,  as  a 
tmst  for  the  benefit  of  the  ward,  and  that 
the  same  be  partitioned.  Said  cause  was 
transferred  to  the  circuit  court  of  Schuyler 
coonty  by  change  of  venue  on  the  ap- 
plication of  the  defendant  cnrator.  The 
cause  coming  up  in  that  court  George  W. 


Davis  having  failed  to  qualify  as  guardian 
by  making  the  bond  required,  the  circuit 
court  of  Schuyler  county  appointed  John  C. 
Mills  as  guardian  for  the  plaintiff  therein, 
and  fixed  his  bond  at  $5,000,  which  was  duly 
given,  and  which  was  approved  by  the  court 
Upon  a  hearing  of  the  case,  the  circuit  court 
of  Schuyler  county  found  the  issues  for  the 
plaintiff,  and  by  Its  decree,  divested  the  title 
of  a  pro  rata  portion  of  said  lands  out  of  the 
curator,  and  Invested  same  into  the  ward, 
and  rendered  Judgment  against  the  curator 
for  certain  rents  and  profits  and  costs  of  suit, 
and  appointed  three  commissioners,  resi- 
dents of  Scotland  county,  to  view  and  parti- 
tion the  lands.  This  decree  was  appealed 
from,  and  the  case  is  now  pending  in  the 
Supreme  Court  The  record  shows  the  cura- 
tor contested  this  litigation. 

The  suit  which  afterwards  went  to  Schuy- 
ler county,  was  instituted  September  4,  1902, 
and  while  it  was  pending,  on  November 
18,  1903,  George  W.  Davis,  the  grandfather, 
acting  as  next  of  kin  to  the  ward,  instituted 
this  proceeding  in  the  probate  court  of  Scot- 
land county  to  remove  the  curator,  in  which 
It  is  alleged  that  "as  said  curator,  he  has 
charge  of  considerable  estate  belonging  to 
said  minor,  consisting  of  money  and  lands; 
that  his  interests  as  such  curator  are  directly 
In  conflict  with  the  interest  of  said  ward, 
Irvln  F.  Padgett,  and  that  $1,275  of  the 
money  belonging  to  the  mother  of  said  Pad- 
gett was  Invested  by  said  Smith  In  the  name 
of  himself  and  wife,  and  now  said  Smith  is 
claiming  to  own  the  whole  of  said  $1,275  as 
his  own  individual  property;  that  he  is 
mismanaging  said  estate  in  this:  be  has 
invested  $1,400  of  the  ward's  estate  in  lands 
In  his  own  name  without  any  order  of  the 
court  or  authority  of  law;  that  on  account 
of  this  conflict  of  Interest  and  Investment 
aforesaid,  and  general  mismanagement  of 
said  estate,  he  Is  an  unsuitable  person  to 
execute  the  trust  reposed  In  him;  that  this 
afilant  is  interested  in  said  estate;  he  Is 
the  grandfather  of  said  Irvln  F.  Padgett; 
said  Padgett's  father  and  mother  are  both 
dead,  and  In  the  event  of  the  death  of  said 
Padgett,  he  would  he  one  of  the  heirs;  that 
said  Padgett  has  no  brothers  or  sisters  and 
no  direct  descendants,  except  this  afllant  and 
his  wife.  Wherefore  he  prays  that  said 
curator  be  removed  from  said  trust,  and 
that  a  suitable  and  competent  person  he  ap- 
pointed to  execute  the  same."  The  com- 
plaint was  properly  signed  and  verlfled.  A 
hearing  was  had  thereon  in  the  probate  court, 
to  which  the  curator  appeared  and  defended. 
The  probate  court  found  the  Issues  against 
the  curator,  and  ordered  his  removal.  The 
curator  appealed  to  the  circuit  court  where, 
upon  a  trial  anew,  tlie  Judgment  of  the  pro- 
bate court  was  affirmed,  and  It  was  ordered 
that  the  curator  be  removed,  whereupon  he 
sued  out  this  writ  of  error  and  presents 
the  case  here  for  review.    No  dedaratlona 
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of  law  were  asked  or  given  In  the  drcnlt 
court 

E.  R.  Bartlett  and  O.  D.  Jones,  for  plalntlll 
In  error.  Smoot,  Boyd  &  Smooi  for  defend- 
ant in  error. 

NORTONI,   J.   (after   stating   the  facta). 
I.  The  principal  contention  of  the  plalntlfT 
In  error  Is  that  the  circuit  court  of  Schuyler 
county  had  no  Jurisdiction  to  proceed  In  the 
case  wherein  John  C.  Mills  was  appointed 
guardian,   which   was   prosecuted   to   Judg- 
ment against  the  curator  In  that  court    With 
that  question  we  are  not  concerned  in  this 
collateral  proceeding.    That  case  Is  not  be- 
fore this  court  for  review.    Under  the  state 
of  the  record  before  us,  we  are  concerned 
only  with  the  question  of  whether  or  not 
there  was  substantial  evidence  to  support 
the  finding  and  Judgment  of  the  trial  court 
In  removing  the  curator  under  the  law  as 
la  provided  for  the  conduct  of  like  causes. 
2.  In  speaking  of  guardians  and  curators, 
oar  statute  (section  3498,  Rev.  St  1899)  pro- 
vides, among  other  things,  that  "the  court  or 
Judge  in  vacation  shall  have  power  to  order 
them  to  give  supplemental  security  or  a  new 
bond,  with  sufficient  security,  upon  like  no- 
tice, for  the  same  causes,  in  the  same  manner 
and  with  like  effect  as  is  authorized  by  law 
In  the  case  of  administrators,  and  in  default 
thereof  or  for  other  good  cause,  to  remove 
them,  and  appoint  or  admit  the  choice  of 
others  In  their  stead."    There  Is  no  question 
In  this  case  concerning  the  curator's  bonds. 
The  allegation  of  the  complaint  is  leveled 
at    mismanagement      Under    the     statute 
quoted,   the  probate  court  is   clothed  with 
power  to  remove  a  guardian  or  curator,  not 
only  for  failure  to  furnish  the  supplementary 
security  wh^i  required,  but  as  well  "for  other 
good  cause."    The  question  thus  arises  as 
to  what  is  good  cause  for  removal  or  what 
do  these  general  words  signify  employed  as 
they  are  in  this  general  grant  of  power  to 
the  probate  court?    We  must  hold  that  the 
words  were  employed  by  the  Legislature  in 
this  connection  with  the  full  knowledge  and 
understanding  of  the  settled  law  on  the  sub- 
ject   It  has  long  since  been  determined,  and 
it  Is  treated   as  elementary   law   that  the 
courts,  having  power  to  appoint  guardians 
and  curators,  have  likewise,  in  their  super- 
visory capacity,  power  to  remove  them  from 
their  trust  for  gross  and  confirmed  habits  of 
intoxication,    any   breach   of   official   duties 
amounting  to  misconduct,  failure  to  file  in- 
ventories  or   accounts   as   required   by  the 
terms  of  his  trust  using  the  ward's  funds 
for   the   guardian's   own  advantage  to   the 
ward's  detriment,  abandonment  of  trust  Ig- 
norance, or  imprudence  on  the  part  of  the 
guardian,  whereby  the  ward's  interests  suffer, 
waste   of  the  ward's   estate,    and   the   like. 
Schouler's   Domestic   Relations   (5th   Eld.)   i 
316 ;  King  v.  King,  73  Mo.  App.  78.    We  must 
understand,  then,  that  the  existence  of  any 
one  of  these  well  settled  adjudicated  causes 


for  removal  of  a  guardian  or  curator  would 
be  good  cause  within  the  contemplation  of 
our  statute  on  the  subject  Section  3534^ 
Rev.  St  1899,  provides,  among  other  things, 
that  "any  guardian  or  curator  may  resign 
his  trust  or  be  removed  from  ofQce  f<w  like 
causes  and  In  like  manner,  and  with  like 
effect  as  in  the  case  of  an  executor  or  admin- 
istrator." Thus  we  are  referred  to  the  ad- 
ministration law  for  additional  light  on  the 
subject 

The  administration  law  (section  42,  Rev. 
St  1899)  provides:    "If  any  executor  or  ad- 
ministrator become  of  unsound  mind,  or  be 
convicted  of  any  felony  or  other  infamons 
crime,   or   has  absented   himself   from   the 
state  for  the  space  of  four  months,  or  become 
an  habitual  drunkard,  or  in  anywise  Incapa- 
ble or  unsuitable  to  execute  the  trust  reposed 
In  him,  or  fail  to  discharge  his  ofllclal  duties, 
or  waste  or  mismanage  the  estate,  or  act 
so  as  to  endanger  any  coexecntor  or  coadmin- 
istrator, the  court  upon  complaint  In  writ- 
ing made   by   any   person   interested,   sup- 
ported by  affidavit  and  ten  days'  notice  given 
to  the  person  complained  of,  shall  hear  the 
complaint  and  If  it  finds  it  Just  shall  revere 
the  letters  granted."    By  this  section,  waste 
or  mismanagement  of  the  estate  are  made 
sufficient   cause   for   removal    of  guardians 
or  curators  as  well  as  of  administratora  or 
execntors.     The    complaint    in    this     case 
charges   mismanagement   of   the   estate   In 
terms  and  specifies  the  wrongful  appropria- 
tion of  $1,400  of  the  ward's  funds  without 
authority  of  the  court  In  that  behalf  as  an 
instance  of  such  mismanagement  and  Indeed, 
the  evidence  In  support  thereof  la  not  only 
substantial  but  Is  abundant  to  snstaln  the 
finding  of  the  court  thereon.    It  has  been 
Judicially  determined  by  our  Supreme  Court 
that  for  a  curator  to  thus  appropriate  his 
ward's  means  to  the  purchase  of  lands  with- 
out the  sanction  of  the  probate  court.  Is  a 
devastavit    West  y.  West,  Adm'r,   "re  Mou 
204;  Steel  v.  Holladay,  20  Or.  70,  2S  Pac 
09,  10  h.  R.  A.  670 ;  3  Williams  on  Execntors 
(7th  Am.  Ed.)  321,  322.    This  Is  the  settled 
and  determined  law  on  the  subject  through- 
out those  Jurisdictions  where  the  common  law 
obtains,  and  should  be,  so,  else  trust  funds 
In  such  cases  would  ever  be  insecure  and 
the  substance  of  the  helpless  would  be  mis- 
managed and  wasted  not  only  to  the  detri- 
ment of  the  ward,  but  to  the  utter  chagrin 
and  humiliation  of  civilized   society  whidi 
has  sought  to  provide  a  manner  for  their 
safe-keeping  and  protection.    16  American  4k 
English  Ency.  of  Law  (2d  Ed.)  at  page  90^ 
states  the  law  to  be:    "Any  mingling  by  tbe 
curator  of  the  ward's  funds  with  his  own 
by  which  their  identity  is  lost  or  any  as* 
of  such  funds  for  his  own  benefit,  is  a  conver- 
sion."   See,  also,  8  Williams  on   Execntars 
(7th  Am.  Ed.)  321,  322;  Schouler's  Domestic 
Relations  (5th  Ed.)  {  316;  9  Amer.  &  Ens- 
Ency.   Law   (2d  Ed.)   416.    The  evidence   tn 
this  case  shows  conduslvely^that  the  cnracor 
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wrtMigfallr  appropriated  $1,400  of  the  ward's 
(anda  to  tbe  pwvJiase  of  the  lands  mentioned, 
without  any  authority  whatever  from  the 
probate  conrt  In  that  behalf.  This,  of  It- 
self, was  a  couTersion  amounting  to  a  devas- 
tavlt,  and  afforded  sufficient  grounds  for  his 
removal  from  the  tmst  theretofore  reposed 
In  blm ;  and  niion  such  showing,  the  court 
would  Indeed  have  been  derelict  In  Its  dnty 
had  It  not  made  such  order  of  removal.  The 
fact  that  the  executor,  a  year  afterwards, 
placed  a  deed  of  tmst  for  $1,400  among  the 
assets  to  make  this  good,  cannot  help  the 
matter  in  this  proceeding.  The  law  will  not 
permit  men  occupying  iioBltlona  of  sacred 
trust  to  thus  play  fast  and  loose  with  the 
assets  of  the  estate. 

8.  It  is  further  shown  that  the  curator  was 
contending  that  he  owned  the  Interest  In  the 
land  purchased,  by  the  Investment  of  $1,275 
of  the  means  of  Mra  Smith,  his  deceased 
vrife,  the  ward's  mother.  He  was  thus  as- 
serting a  claim  adverse  to  the  interest  of 
the  ward  whose  Interest  it  was  his  duty  to 
protect,  and  this  matter  was  then  Involved 
In  litigation,  pending  In  Schuyler  county.  It 
is  not  our  province  to  pass  ui>on  the  merits 
or  demerits  of  the  claim,  as  that  case  Is  not 
tetore  us,  and  we  express  no  opinion  there- 
on, but  it  is  patent  from  the  record  here  that 
there  is  a  conflict  of  Interest  between  the 
ward  and  the  curator  therein,  and  for  this 
reason  the  curator  should  be  removed.  If  for 
no  other.  Section  42  of  the  administration 
law,  supra,  which,  by  section  3534,  supra. 
Is  made  to  apply  to  curators  as  well  as  ex- 
ecutors and  administrators,  provides  that 
"if  any  executor  or  administrator  become 
*  *  *  in  any  wise  Incapable  or  unsuitable 
to  execute  the  trust  reposed  in  him,"  he  may 
be  removed,  etc.  The  Court  of  Appeals  of 
Kentucky,  In  a  case  almost  on  all  fours  with 
this  phase  of  the  case  at  bar,  said:  "It  Is 
directly  charged  ttiat  be  was  asserting  a 
claim  as  survivor  of  his  deceased  wife  to 
rights  belonging  to  and  claimed  by  his  ward 
as  part  of  her  deceased  father's  estate,  and 
this  is  not  denied."  In  declaring  the  law 
on  these  facts,  the  court  said:  "When  he 
assumed  the  attitude  and  asserted  a  claim 
hostile  to  the  Intenest  of  the  ward,  the  fact 
that  he  was  a  stranger  In  blood  tended  to 
fortify  the  conclusion  that  he  had  become 
evidently  nnsulted  for  a  faithful  discharge 
of  his  duties  as  guardian,  and  unfit  for  the 
position."  Windsor  v.  McAtee,  2  Mete.  (Ky.) 
480.  That  the  same  person  should  not  be 
permitted  to  act  in  a  fiduciary  capacity  under 
the  jurisdiction  of  the  probate  court  and 
represent  Interests  which  are  hostile  to  each 
other,  seems  to  be  well  settled  by  our 
Supreme  Court  in  State,  to  Use  of  Miller, 
V.  Bidllngmaier,  26  Mo.  483,  and  Clark  et  aL 
▼.  Crosswhite,  28  Mo.  App.  84. 

4.  It  is  contended  that  the  grandfather, 
the  next  of  kin,  standing  in  loco  parentis  to 
the  ward,  and  in  the  event  of  the  ward's 
prior  death,  his  heir,  was  not  a  "party  Inter- 


ested" within  the  purview  of  section  ^  Rev. 
St  1889,  and  therefore  cannot  maintain  this 
proceeding.  It  is  not  necessary  to  pass  upon 
the  question  as  to  who  is  a  party  interested 
within  the  purview  of  that  statute  in  the 
state  of  the  record  before  us,  inasmuch  as 
the  curator  appeared  in  the  probate  court 
and,  upon  a  decision  against  him,  appealed 
therefrom  to  the  circuit  court,  and  contested 
the  merits -of  the  complaint  whereupon  the 
facts  appearing  as  disclosed  by  the  record, 
it  was  the  dnty  of  the  court  to  remove  him 
from  his  trust  on  its  own  motion  whether 
the  grandfather  was  an  interested  party  or 
not 

The  Judgment  was  clearly  right  and  should 
be  affirmed.    It  is  so  ordered. 

BLAND,  P.  X,  and  OOODB,  X,  concur. 


KEIXT-GOOD7ELLOW  SHOB  CO.  T. 

SALLT  et   al. 

(St  Louis  Court  of  Appeals.    Mlssonri. 
Oct  17.  Iftfe.) 

1.  ATTACHiaNT  —  INTUIPLKA  —  BUBDXK   OW 

Proof. 
Interpleader  In  an  attachment  suit  has  the 
burden  of  showing  legal  title  or  right  to  im- 
mediate possession  in  himself. 

2.  CONFDSION  or  OOODS. 

Though  it  be  conceded  that  interpleader  in 
an  attachment  suit  had  bought  some  of  the 
goods  of  another  than  the  attachment  debtor, 
yet,  he  having  commingled  them  with  those  got 
from  such  defendant  and  having  failed  to 
identify  them  so  that  they  could  be  distin- 
gnisbed  and  separated  from  the  others,  he  is 
not  entitled  to  their  recovery. 

[Ed.  Note. — For  cases  in  pohit.  see  voL  10, 
Cent  Dig.  Confosion  of  Goods,  §i  7-8.] 
8.  CoNSTiTunoRAi.    Law  —  SKLr-BxBcuniio 
Pbovisiorb. 

The  amendment  of  Const  art  2,  (  28, 
adopted  at  the  election  of  November  8,  1000, 
whereby  a  verdict  mi^ht  be  rendered  by  nine 
jurors,  was  self-executing,  and  went  into  effect 
on  the  official  canvass  of  the  vote. 
4.  TaiAi/— Signing  or  Vebdict. 

After  the  amendment  of  Const  art  2,  |  28, 
80  as  to  allow  a  verdict  by  nine  Jurors,  and 
prior  to  the  going  into  effect  of  Laws  1901,  p. 
190,  providing  that  a  verdict  by  nine  jurors 
should  be  signed  by  them,  a  verdict  by  that 
number,  signed  only  by  the  foreman,  was  good. 

6.    SAMX— INSTBUCTIONS— GXNEBAI.     CHABOX. 

The  charge  given  having  embraced  every 
phase  of  the  case,  and  been  as  favorable  as 
could  be  demanded,  and  clearly  displayed  the 
issues  in  simplified,  though  collective,  form, 
refusal  of  requested  Instructions  was  not  error. 
[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {{  651-658.] 

Appeal  from  Circuit  Court,  Texas  County ; 
L.  B.  Woodslde.  Judge. 

Action  by  the  Kelly-Goodfellow  Shoe  Com- 
pany against  J.  B.  Sally.  N.  C.  Hassell 
interpleaded.  From  an  adverse  Judgment 
interpleader  appeals.    Affirmed. 

J.  B.  Harrison,  John  Young,  and  Robt 
Lamar,  for  appellant  F.  H.  Farrls,  T.  M. 
Jones,   and   Clark   Dooley,   for   respondent 
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BLAND,  P.  J.  Tbs  following  statement 
and  opinion  prepared  by  Judge  Rejbum 
when  a  member  of  fbla  court  Is  adopted 
as  the  opinion  of  the  court: 

"In  November,  1898,  plaintiff,  an  Incorpo- 
rated wholesale  merchant  of  the  dty  of  St. 
Louis,  brought  an  attachment  suit  against 
J.  B.  Sally,  In  the  circuit  court  of  Texas 
county,  and  caused  the  writ  of  attachment 
to  be  levied  upon  a  stock  of  miscellaneous 
merchandise  contained  in  a  store  at  Arthur's 
Creek,  situated  in  that  county,  invoiced  and 
appraised  by  the  sheriff  at  a  total  valuation 
of  |1,540.  N.  C.  Hassell  interpleaded  for 
the  goods,  and  founded  his  claim  thereto 
upon  their  purchase  from  the  defendant, 
setting  forth  in  bis  Interplea  that  on  No- 
vember 12,  1897,  and  prior  to  the  time  of 
interpleading,  he  conducted  a  general  mer- 
cantile business  near  Arthur's  Creek,  and 
purchased  from  many  merchants  a  large 
amount  of  goods  and  especially  those  at- 
tached; that  he  had  bought  the  larger  part 
of  all  such  stock  of  goods  from  J.  B.  Sally, 
but  owed  therefor  to  Sally  or  his  assigns 
a  note  for  over  |3,&00,  given  for  goods  pur- 
chased of  him  at  different  times;  that  sucb 
property  had  been  unlawfully  seized  as  the 
property  of  Sally,  any  interest  or  right  of 
the  latter  therein  was  controverted,  and  the 
release  of  the  levy  and  the  delivery  of  the 
stodc  to  interpleader  was  prayed.  The  an- 
swer of  plaintiff  specifically  denied  the  own- 
ership of  interpleader,  averred  that  the  per- 
sonalty was  the  property  of  the  defendant, 
and  their  possession  in  Hassell  for  the  pur- 
pose of  assisting  Sally  in  defrauding  his 
creditors.  The  third  trial  terminated  in  a 
verdict  for  the  plaintiff  in  the  attachment; 
two  earlier  jury  trials  falling  to  result  In 
any  verdict.  The  testimony  demonstrated 
that  the  interpleader  had  varied  the  occupa- 
tion of  a  farmer  in  Texas  county  with  ped- 
dling merchandise,  and  in  August,  1897, 
built  the  storehouse  near  Arthur's  Creek, 
and  obtained  the  major  part  of  the  stock 
of  merchandise  that  went  into  it  from  a 
general  store  at  Lecoma,  a  village  in  Dent 
county,  belonging  to  Sally,  who  lived,  how- 
ever, in  Rolla,  Phelps  county.  The  store 
near  Arthur's  Creek  was  opened  August  12th, 
and  the  goods  were  obtained  from  Sally's 
BtodE  from  time  to  time  till  October  20th; 
on  October  22d  Sally  appeared  at  Arthur's 
Creek  with  a  statement,  a  settlement  was 
had,  a  balance  struck  showing  him  a  cred- 
itor of  Interpleader  in  a  total  sum,  appar- 
ently $3,190,  and  the  account  closed  by  de- 
livery by  interpleader  to  Sally  of  a  note  for 
$8,000  bearing  8  per  cent,  interest  maturing 
in  one  year,  also  checks  aggregating  $80, 
and  $60  cash,  and  receipt  In  full  from  Sally 
was  returned.  The  testimony  was  volumi- 
nous and  In  hopeless  conflict  At  its  close 
the  interpleader  asked  15  Instructions  which 
the  court  refused,  and  submitted  the  case 
In  a  charge  to  the  jury   made  up  of  a 


series  of  InstructiODa  whicb  will  presently 
be  reverted  to  so  far  as  deemed  essentlaL 

"Opinion. 

"1.  The  sole  issue  Involved  in  the  contro- 
versy was  whetJier  Hassell  had  become  owner 
of  the  goods  attached  by  their  pnrcbase 
at  Intervals  during  the  months  of  August, 
September,  and  OctoI>6r  preceding  the  at- 
tachment That  he  was  in  peaceable  pos- 
session of  the  goods  when  they  were  seized 
was  not  controverted,  but  whether  such  pos- 
session was  by  virtue  of  acquiring  them  by 
bona  fide  purchase  was  the  decisive  question 
in  the  case.  The  theory  upon  which  the 
interpleader  sought  to  recover  was  grounded 
on  his  buying  the  goods  during  the  months 
named,  and  prior  to  October  22d,  when  it 
was  asserted  the  accounting  was  had,  and 
the  Indebtedness  closed  by  note,  chedcs,  and 
cash  as  detailed.  No  proof  was  offered,  nor 
any  pretense  made,  of  any  buying  of  the 
goods  afterwards,  and  no  issues  were  in- 
volved affecting  priorities  of  right,  or  to 
mere  proceeds  of  sale  requiring  the  court 
to  define  the  legal  elements  constituting  a 
sale  between  the  interpleader  and  his  alleged 
vender  as  contended  by  appellant  md  all 
InstructlonB  submitting  such  features  were 
properly  refused.  As  has  been  frequently 
announced,  a  statutory  interplea  in  its  es- 
sential characteristics  is  an  action  of  re- 
plevin, and  it  devolved  upon  the  interpleader 
to  show  in  himself  the  existence  of  legal 
right  or  title  to  the  immediate  possession 
of  the  stock  of  mercbandlssL  Bice  v.  Sally, 
176  Mo.  107,  76  S.  W,  388. 

"2.  It  may  be  conceded  that  the   inter- 
pleader had  bought  some  goods  In  his  Bto<^ 
from  other  parties  than  defendant   In    the 
attachment  but  any  so  obtained  remaining 
unsold  at  time  of  levy  had  been  commingled 
by  him  with  the  goods  derived  from  Sally, 
and   the   onus    was    upon    him   to   identify 
them,  BO  that  they  could  be  distinguished 
and  separated  from  the  general  bulk  of  the 
like  goods,  and,  whether  from  inability    or 
other  cause'  not  disclosed  having  failed   to 
do  this,  he  was  not  entitled  to  their  recorery. 
Adam    Roth   Grocer   Co.    v.    Lewis,   09    Mo. 
App.  446 ;  E:aufmann  v.  ^hilling,  58  Ma  218. 
"8.    After    deliberation    for    many    hours 
without   finding  a   verdict   the  jury   were 
j  summoned  before  the  court  end  a  member 
1  announced  that  they  could  not  agree;   and 
j  the  court  thereupon  gave  a  further  Instroc- 
{  tion  of  Its  own  accord,   to  the  effect   tbat 
I  nine  of  the  number  might  agree  upon  a  ver- 
dict to  be  returned  Into  court  signed  by  a 
juryman  as  foreman,  and  the  jury  retired 
for  further  consideration;  and  subsequently 
a   verdict  for   the   attaching  plaintiff    was 
brought  in,  signed  by  one  of  the  jury    as 
the  foreman.    The  question  of  attorney  for 
Interpleader  evoked  answer  from  such  f<M^ 
man  that  nine  had  agreed  to  the  finding. 
The  amendment  of  section  28,  art  2,  of  tbe 


Digitized  by 


Google 


Mo.) 


SOVBBEION  CAMP,  WOODHBN  OF  THE  WOBLD,  ▼.  WOOD. 


891 


state  Constitution,  adopted  at  the  general 
electicn  November  8,  1900,  went  into  effect 
upon  the  oflSclal  canvass  of  the  vote  on  the 
19th  day  of  December  succeeding.  State  t. 
Kyle,  166  Mo.  287,  66  S.  W.  703,  66  L.  B. 
A.  lis.  The  doubt  Intimated  by  appellant 
whether  it  was  self-enforcing,  and  that  it 
was  clear  from  the  language  adopted  in 
the  resolution  that  it  was  not  intended  by 
the  liCgisIature  to  be  self-enforcing  as  assert- 
ed, Is  negatived  by  the  terms  employed  in 
framing  It  as  an  Inspection  of  the  reso- 
lution itself  will  demonstrate.  Laws  1899, 
p.  S82.  Further,  It  is  manifest  that  sub- 
mitting It  to  the  test  promulgated  in  State 
V.  Kyle,  supra,  the  amendment  is  unques- 
tionably self-ezecutlng,  and  requiring  the  aid 
of  no  ensuing  legislative  action  to  put  it 
Into  operation.  The  legislation  providing  for 
the  signature  alone  of  the  foreman.  If  the 
Jury  should  all  concur  in  the  verdict,  but  If 
not  unanimous  the  signatures  also  of  those 
who  agreed  thereto,  did  not  become  operative 
until  June  16,  1901.  Laws  1901,  p.  190, 
and  mem.  at  end  of  same  (page  271).  Even 
if  it  be  conceded  that  the  unauthorized  noked 
statefnent  of  the  foreman  that  the  verdict 
was  found  by  the  constitutional  majority 
then  lately  authorized  should  be  accepted, 
the  express  law  of  the  state,  operative  at 
the  time  of  the  trial,  was  silent  as  to  the 
method  in  which  such  verdict  should  be  re- 
turned, and  the  form  of  the  verdict,  being 
in  accordance  with  Immemorial  usage  which 
prior  thereto  sanctioned  or  evidenced  a  unani- 
mous verdict,  sufficiently  authenticated  the 
verdict  of  the  lesser  number,  and  constituted 
a  valid  verdict 

"4.  As  stated,  the  Interpleader  submitted 
15  Instructions  which  were  collectively  re- 
fused. It  is  needless  here  to  reiterate  the 
frequent  condemnation  by  the  appellate 
courts  of  this  state  of  the  useless  augmenta- 
tion of  instructions,  and  their  commendation 
of  the  practice  of  confining  them  to  the 
number  essential  to  comprehend  the  entire 
features  of  the  particular  casei  The  Issues 
In  this  controversy  were  neither  complex  nor 
numerous,  nor  the  legal  principles  controlling 
tbem  involved  or  Intricate,  and  the  needless 
multlpUcatlon  of  instructions  would  but  tend 
to  perplex  and  confuse  the  Jury  in  Its  do- 
Uberatlona.  The  diarge  of  the  court  was 
sufficiently  elabwate  and  embraced  every 
phase  of  the  case  as  favorably  as  the  inter- 
pleader could  reasonably  demand  and  clearly 
displayed  the  Issues  In  simplified  but  col- 
lective form.  If  this  court  was  authorized 
by  law  to  weigh  the  evidence,  It  would  not 
be  warranted  by  the  record  here  exhibited 
to  pronounce  the  verdict  wholly  unwarranted 
and  against  the  weight  of  the  evidence,  as 
urged  by  appellant  The  record  abounds 
with  testimony  upon  which  the  verdict  found 
could  be  firmly  based  by  the  Jury,  and  it 
has  received  the  sanction  of  the  learned 
Jndge  presiding  at  the  trial,  to  whom  was 
delegated  the  Judicial  discretion  of  awarding 


a  new  trial  if  in  his  Judgment  It  was  re- 
pugnant to  the  weight  of   the  evidence. 

"No  reversible  error  has  been  manifested, 
and  the  judgment  is  affirmed." 


NORTONI,  J., 
sltUng. 


concurs.    GOODE,  X,  not 


SOVHRBIGN  CAMP,  WOODMEN  OP  THE 
WORLD,  T.   WOOD    et  al. 

(Kansas  City  Court  of  Api>ealB.    Missouri. 
Oct  2,  1905.) 

1.  iNSUBAKCT^MurnAL    BBNEnT   IKSUBANCK 
— CONFLIOTIHO    CbSTIFICATES. 

Where,  in  a  controversy  between  a  widow, 
claiming  as  beneficiary  in  her  deceased  bus- 
band's  original  certificate  issued  by  a  mutual 
benefit  association,  and  persons  claiming  as 
beneficiaries  in  a  duplicate  certificate,  the 
widow  claimed  that  when  the  original  certifi- 
cate was  issued  she  agreed,  in  consideration  of 
obtaining  a  vested  interest  therein,  to  aid  In  the 
payments  of  the  dues,  and  that  when  the  dupli- 
cate certificate  was  applied  for  and  issued  the 
husband  was  mentally  incompetent,  it  was  im- 
material whether  the  beneficiaries  In  the  dupli- 
cate certificate  were  creditors  of  the  husband 
and  whether  they  paid  the  dues  levied  against 
the  certificate. 

2.  ApfeaI/— PBEsmipnoifB. 

When  the  evidence  is  not  in  the  record,  the 
court  on  appeal  must  presume  that  every  issue 
of  fact  was  rightly  found  in  favor  of  the  pre- 
vailing i>arty. 

8.  INSUBANCC  —  MUTCAI.     Benkfit     Ckbtifi- 
OATB— Chaitox  or  Beneficiabt. 

A  member  of  a  mutual  benefit  association 
cannot,  when  mentally  incapacitated  from  mak- 
ing any  contract,  change  the  beneficiary,  as 
against  the  beneficiary  designated  in  the  certifi- 
cate. 
4.  Intbbplkadkb— Costs. 

Where,  in  a  controversy  between  persons 
brought  in  by  a  mutual  benefit  association  for 
the  purpose  of  interpleading  for  the  proceeds 
of  a  death  benefit  certificate,  the  court  decided 
in  favor  of  one  of  the  interpleaders,  the  court 
properly  assessed  the  defeated  interpleader  with 
the  costs. 

Appeal  from  Circuit  Court  Jackson  Coun- 
tj :  Shannon  C.  Douglass,  Judge. 

Bill  of  Interpleader  by  the  Sovereign  Camp 
of  the  Woodmen  of  the  World  against  Ida 
R.  Wood  and  others.  From  a  Judgment  for 
Ida  R.  Wood,  Virginia  Broadwell  and  Mary 
W.  Stewart  appeal.    Affirmed. 

Rehearing  denied  November  6,  1905. 

Frank  Titus,  for  appellants.  Peak  &  Stroth- 
er,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  fraternal  benev- 
olent association,  filed  a  petition  in  equity  to 
require  rival  claimants  to  interplead  for  the 
proceeds  of  a  death  benefit  certificate  Issued 
to  Harry  B.  Wood,  a  member.  The  defend- 
ant Wood  was  the  wife,  and  the  other  two 
defendants  the  sisters,  of  the  deceased  mem- 
ber. One  of  the  sisters  demurred  to  the  pe- 
tition on  the  ground  that  the  facts  pleaded 
therein  did  not  entitle  plaintiff  to  the  relief 
sought  The  demurrer  was  overruled,  and 
answers  were  filed  by  the  several  defendants. 
That  of  the  defendant  Wood  contained^ 
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statement  of  facts  npon  which  she  relied  to 
support  her  claim  to  the  fund.  Those  of  the 
defendants  Broadwell  and  Stewart,  In  addi- 
tion to  pleading  the  facts  in  support  of  their 
claim,  attacked  the  jurisdiction  of  the  court 
over  the  cause  of  action  pleaded  and  the  right 
of  plaintiff  to  any  equitable  relief.  Upon 
the  Issues  thus  framed,  the  court,  upon  a 
hearing,  rendered  Judgment  for  plaintiff,  and 
ordered  the  defendants  to  file  their  respectire 
Interpleas.  From  this  Judgment  defendants 
Broadwell  and  Stewart  appealed  to  this  court 
We  affirmed  the  Judgment  Woodmen  of  the 
World  v.  Wood,  100  Mo.  App.  665,  76  S.  W. 
877. 

On  account  of  the  condition  of  the  record 
now  before  us,  we  find  it  necessary  to  state 
In  substance  some  of  the  facts  alleged  In  the 
petition.  In  1897  Wood,  upon  his  written 
application,  was  received  as  a  member  of  the 
order,  and  a  death  benefit  certificate  was  1» 
sued  to  him  in  the  sum  of  $2,000,  which  re- 
cited that  it  was  issued,  subject  to  the  con- 
stitution, laws,  by-laws,  and  rules  of  the  as- 
sociation. The  defendant  wife  was  named 
as  beneficiary.  Wood  remained  in  good 
standing  as  a  member  to  his  deatli,  which  oc- 
curred on  the  2d  of  December,  1901.  On 
November  5,  1801,  he  made  application  to 
plaintiff  for  a  duplicate  certificate,  stating 
therein  that  the  original  was  In  jrassesslon  of 
his  wife,  who  refused  to  surrender  It  and 
requested  that  the  defendants  Broadwell 
and  Stewart  be  substituted  as  beneficiaries. 
The  application  was  in  form  and  substance 
in  compliance  with  the  following  provision 
of  the  constitution:  "Should  a  member  de- 
sire to  change  his  beneficiary  or  beneficiaries, 
he  may  do  so  upon  the  payment  to  the  Sover- 
eign Camp  of  a  fee  of  |1,  which  sum,  together 
with  bis  certificate,  he  shall  forward  to  the 
Sovereign  Cleric,  with  his  request  written  on 
the  back  of  his  certificate,  giving  the  name 
or  names  of  such  new  beneficiary  or  bene- 
ficiaries and,  upon  receipt  thereof  the  Sover- 
eign Clerk  shall  attach  a  slip  to  the  face  of 
the  certificate,  on  which  he  shall  write  the 
name  or  names  of  the  new  beneficiary  or 
beneficiaries,  and  return  the  same  to  the 
member,  and  shall  make  a  record  of  such 
change  in  the  proper  books  in  his  office.  In 
the  event  the  beneficiary  certificate  Is  lost, 
or  the  possession  thereof  for  any  reason 
withheld  from  the  member  desiring  such 
change  of  beneficiary,  before  the  change  shall 
be  made  the  member  shall  furnish  the  Sover- 
eign Clerk  satisfactory  proof,  nnder  oath,  of 
the  loss  of  the  certificate,  or  proof,  under 
oath,  of  the  facts  and  circumstances  of  the 
withholding  of  such  certificate  from  his  pos- 
session, as  the  case  may  be,  and  waiving  for 
himself  and  beneficiary  or  beneficiaries  all 
rights  thereunder,  whereupon  the  Sovereign 
Clerk,  if  such  proof  Is  satisfactory  to  him, 
shall  issue  to  said  member  a  new  certificate 
in  lieu  of  the  old  one,  with  the  desired  change 
of  beneficiary,  and  shall  at  once  mall  to  the 
last-known  postofflce  address  of  the  former 


beneficiary  or  beneficiaries  notice  of  and* 
change."  Plaintiff,  pursuant  to  the  applica- 
tion, issued  and  delivered  a  duplicate  certifi- 
cate. After  the  death  of  the  member  bis 
widow  and  sisters  both  claimed  the  benefit; 
the  former  under  the  original  certificate 
(which  she  held  In  possession),  and  the  latter 
under  the  duplicate.  All  of  these  facta  were 
practically  conceded  In  the  sevwal  answers 
filed.  The  defendant  Wood  asserted  bar 
claim  to  the  money  upon  two  grounds :  First, 
that  at  the  time  the  original  certificate  waa 
Issued  she  entered  into  an  agreement  with 
her  husband  whereby  she  was  to  have  a 
vested  Interest  In  the  certificate.  In  considera- 
tion of  her  agreement  to  aid  In  the  payment 
of  dues,  which  agreement  she  states  was 
fully  performed  by  her ;  second,  that  the  ap- 
plication for  the  duplicate  certificate  waa 
made  at  a  time  when  her  husband  was  men- 
tally incapacitated  from  making  any  contract 
and  was  procured  by  undue  Influence  exerted 
by  defendant  sisters  npon  the  mind  of  her 
husband.  In  obedience  to  the  order  of  tbe 
court  mentioned,  the  several  defendants  filed 
interpleas.  That  of  the  defendant  Wood  was 
In  substance  Identical  with  her  answer. '  The 
defendants  Broadwell  and  Stewart  filed  an 
answer  to  their  codefendanfs  Interplea. 
specifically  denying  the  allegations  made 
therein.  Their  interplea,  after  repeating  tbe 
specific  denials  contained  In  their  answer, 
alleged  that  their  brother  was  indebted  to 
them,  as  administrator  of  their  father's  es- 
tate, in  an  amount  equaling  the  face  of  the 
certificate,  and,  also,  that  from  the  Ist  day  of 
October,  1901,  they  paid  the  dues  and  assess- 
ments levied  against  their  brother  on  ac- 
count of  his  membership  in  the  association. 
This  new  matter  was  not  put  In  Issae  by  any 
pleading  filed  by  tbe  defendant  Wood,  but 
from  the  face  of  the  record  it  Appetus  that 
the  case  was  tried  upon  the  theory  that  all 
material  facts  alleged  by  either  party  were 
in  Issue.  Upon  the  Issues  thus  made  np  the 
trial  was  had,  resulting  in  a  Judgment  in 
favor  of  the  defendant  Wood.  After  nnsoc- 
cessfully  moving  for  a  rehearing,  defendants 
Broadwell  and  Stewart  appealed. 

The  evidence  introduced  at  the  trial  is 
not  contained  in  the  record  before  ns,  and 
it  appears  that  It  was  not  preserved  in  tbe 
bill  of  exceptions  filed  by  the  appealing  de- 
fendants. The  case  is,  therefore,  before  m 
npon  the  record  proper.  This  requires  ns 
first  to  ascertain  the  facts  property  before 
us  for  consideration  before  attempting  to 
pronounce  the  law  applicable.  The  effect 
of  the  first  judgment  which  we  affirmed,  was 
to  adjudicate  all  of  the  facts  necessarily  in 
Issue  In  that  stage  of  the  proceedings.  Con- 
sequently, when  the  controversy  between  tbe 
Interpleaders  came  np  for  determination, 
the  facts  were  settled  that  respondent  was 
In  possession  of  a  death  benefit  certlfleat* 
Issued  by  a  fraternal  association  to  her  bos- 
band  for  her  benefit,  and  that  appeUanta 
were  In  possession  of  a  duplicate  certificate 
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Issned  in  Il«n  of  tbe  original  in  the  manner 
provided  by  the  lawa  of  tlie  association. 
This  narrowed  tbe  Issnes  of  fact  to  those 
Included  in  respondent's  claims  founded  up- 
on vested  right,  under  contract  with  her  hus- 
band, and  his  mental  incapacity. 

In  passing  we  will  say  that  we  do  not  con- 
aider  the  facts  appearing  in  the  allegations 
of  new  matter,  contained  in  appellants'  In- 
terplea,  at  all  material,  and  for  that  rea- 
son do  not  feel  called  upon  to  decide  whether 
or  not,  in  this  kind  of  a  case,  respondent's 
failure  to  controvert  them  In  an  appropriate 
pleading  requires  their  acceptance  as  admit- 
ted facta.  If  the  respondents  claim  is  up- 
held on  either  ground,  it  must  result  in  the 
conclusion  that  the  duplicate  certificate,  un- 
der which  appellants  claim,  was  invalid  and 
without  any  effect  npon  the  original.  There- 
fore it  la  of  no  consequence  that  Wood  was  in- 
debted to  his  sisters,  or  that  they  contributed 
to  tbe  payment  of  his  du^s.  Assuming,  as 
we  must,  tliat  every  issue  of  fact  was  rightly 
found  by  the  court  In  favor  of  plaintiff  un- 
der the  evidence,  the  sole  question  for  our 
solution  Is,  do  any  of  the  facts  stated  in  her 
Interplea  give  her  the  right  in  law  to  the 
(and? 

Wlthoat  passing  upon  the  effect  of  her 
contract  with  the  insured,  we  are  of  the  opin- 
ion that  the  fact  alone  of  her  husband's 
mental  incapacity,  of  which  advantage  was 
taken  by  his  sisters,  sustains  respondent's 
claim.  We  freely  concede  that  tbe  designat- 
ed beneficiary.  In  a  certificate  of  this  char^ 
acter,  acquires,  during  the  life  of  the  mem- 
ber, no  vested  Interest  In  nor  property  right 
to  tbe  benefit  therein  provided,  and  that 
the  member  may  at  any  time  change  the 
name  of  the  beneficiary  without  the  tatter's 
consent.  As  stated  in  the  case  of  Masonic 
Benevolent  Association  v.  Bunch,  100  Mo. 
580,  loc.  dt,  19  S.  W.  2B:  "This  right  of 
cliange  has  generally  been  held  analogous  to 
a  testamentary  disposition  of  the  benefit 
It,  like  a  will.  Is  revocable  at  any  time  during 
the  life  of  the  testator."  But  the  controlling 
question  here  has  no  concern  with  respond- 
ent's Inability  to  stay,  by  vested  right,  her 
substitution  as  beneficiary  at  her  husband's 
request  There  was  In  law  no  change  made. 
It  could  not  be  made  without  his  initiative, 
and  he  could  not  act  because  of  his  Infirmi- 
ty. The  original  certificate  expressed  the  on- 
ly contract  made  with  plaintiff  by  the  Insur- 
ed, and,  as  respondent  Is  its  beneficiary,  the 
proceeds  thereof  rightfully  belong  to  her. 

The  propriety  ol  the  action  of  tbe  trial 
court  in  assessing  the  costs  Incurred  by  re- 
spondent against  the  appellant  Is  questioned. 
In  equity  cases  the  taxation  of  costs  is  with- 
in the  sound  discretion  of  the  court  Had 
these  rival  claimants  settled  their  contro- 
▼ersy  in  an  action  at  lav,  brought  by  either 
one  against  the  other,  the  losing  party  would 
have  been  compelled  to  pay  the  costs.  This 
proceeding  resulted  from  the  assertion  of 
«oofllctlng  dalms,  and  that  of  the  appellaota 


was  found  to  be  without  merit    There  Is 
no  abuse  of  discretion  In  following  the  rule 
at  law  in  tbe  assessment  of  costs. 
The  Judgment  is  affirmed.    All  concur. 


HAMILTON  V.   METROPOLITAN  ST.  RX. 
CO.  et  al. 

(Kansas    City    Court    of    Appeals.    Missouri. 
Oct  2,  1905.  f 

1.  CiiBBiEBS — ^Drrrr  towabds  Passbnoebs. 

A  common  carrier,  though  not  an  insurer 
of  the  safety  of  its  passengers,  is  held  to  the 
exercise  of  tbe  highest  degree  of  care  in  pro- 
tecting them  from  injury. 

[Ed.    Note. — For  cases   in   point,  see   vol.   9, 
Cent  Dig.  Carriers,  {{  1087-1106.] 

2.  Sams — Neoliocivci! — PaESUMPnoirs. 

Tbe  right  of  action  which  accrues  to  a  pas- 
senger injured  while  being  served  by  the  carrier 
Is  founded  in  negligence,  bat  from  the  character 
of  tbe  relation  a  presumption  of  negligence 
arises  from  the  fact  of  injury,  and  throws  the 
burden  upon  the  carrier  to  establish  the  exer- 
cise of  requisite  care  on  its  part 

[E!d.   Note. — For  cases  in  point  see  voL  0, 
Cent  Dig.  Carriers,  H  1283-1292.] 

8.  Saice — Actions  roB  Injuries — Pleaoino. 
A  petition  against  a  carrier  for  injuries 
to  a  passenger  need  not  specify  the  neni^nt 
acts  which  caused  the  Injury,  but  It  is  sufficient 
that  it  cbarge  in  general  terms  that  plaintiff 
was  injured  while  being  carried  as  a  passenger 
as  the  resnlt  of  the  negligence  of  the  carrier. 

[Ed.   Note. — For  cases   in  point  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1275%J 

4.    SAIOC    —    AXLEGATIOKS    OF    NEOUOENCK    — 

Necessity  of  Pboof. 

Where  a  petition  against  a  carrier  for  In- 
juries to  a  passenger  unnecessarily  alleges  the 
specific  actrf  of  negligence  complained  of,  plain- 
tiff assumes  tbe  burden  of  proving  the  acts  al- 
leged, and  must  recover,  if  at  all,  on  the  negli- 
gence pleaded. 

[Ed  Note. — For  cases  in  point  see  voL  87, 
Cent  Dig.  Negligence,  {  208.] 

Ql  R!fiiiJU>Ai>s  —  Accnnon'S  at  Cbobsinos  — 
Flkadikq — Issues. 

A  petition  against  a  street  railway  and 
a  railroad  for  injury  sustained  by  a  pas- 
senger on  a  street  car  as  the  result  of  a  collision 
between  the  street  car  and  a  railroad  car,  which 
alleged  that  defendants  failed  to  keep  a  reason- 
able and  necessary  lookout  and  to  observe  the 
approach  of  the  railroad  car,  authorized  proof 
of  the  negligence  of  a  watchman  employed  to 
warn  street  cars  of  tbe  approach  of  railroad 
cars,  as  well  as  that  of  the  servants  in  charge 
of  the  street  car  in  failing  to  take  proper  pre- 
cautions to  apprise  themselves  of  danger  before 
sending  the  car  across  the  railroad  tracks. 
6.  Sake — Neouoenck — SuTFicisNax  or  Evi- 
dence. 

In  an  action  against  a  street  railway  and 
railroad  for  Injuries  sustained  by  a  passenger 
on  a  street  car  aa  the  result  of  a  collision  be- 
tween the  street  car  and  a  railroad  car,  there 
was  evidence  that  the  watchman  employed  by 
both  the  street  railway  and  railroad  had  had  an 
altercation  with  a  switchman  employed  by  the 
railroad  as  to  their  respective  duties  in  the  mat- 
ter of  giving  crossing  signals,  and  that  on  the 
occasion  of  the  accident  toe  watchman  refused  to 
heed  signals  of  the  switchman,  and  the  switch- 
man refused  to  notify  the  watchman  of  the  ap- 
proach of  the  railroad  car  and  gave  signsJS 
direct  to  the  motorman.  HoJd,  that  there  was 
sufficient  evidence  of  negligence  to  take  the  caa 
to  the  Jury  as  against  both  defendantei^^  1^ 
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7.  Samx  —  IiTSiSTTcnoNS  —  Enlabgement   of 
Pleadirob. 

A  petition  against  a  street  railway  and 
railroad  for  injnries  to  a  passenger  in  a  street 
car,  resulting  from  a  collision  between  tlie  street 
car  and  a  railroad  car,  alleged  that  defendants 
were  guilty  of  negligence  in  failing  to  keep  a 
necessary  laokout  and  observe  the  approach  of 
the  railroad  car.  The  court  charged  generally 
to  find  for  plaintiff,  if  the  defendant  street  rail- 
way failed  to  use  the  highest  degree  of  care  to- 
ward plaintiff,  or  if  the  defendant  railroad  failed 
to  observe  ordinary  care,  and  such  failure  r»- 
sulted  in  or  contributed  to  plaintiff's  injury. 
Held,  that  the  charge  was  erroneous,  in  that  It 
failed  to  condition  the  right  of  recovery  on  the 
establishment  of  the  negligence  charged  in  the 
petition. 

8.  TSIAL — IlTSTBUCnONS — CXJBB   BY   CONFLICT- 
ING Instructions. 

In  an  action  against  a  carrier  for  Injuries 
to  a  passenger,  a  charge  erroneously  permitting 
a  recovery  on  the  establishment  of  negligence 
of  any  kind  on  defendant's  part,  regardless  of 
the  issues  raised  by  the  pleadings,  was  not  cured 
by  another  charge  requiring  a  finding  for  de- 
fendant unless  it  was  negligent  in  some  manner 
charged  in  the  petition. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jno.  W.  Henry,  Judge. 

Action  by  Isaac  W.  Hamilton  against  tbe 
Metropolitan  Street  Railway  Company  and 
anotber.  From  a  judgment  for  plaintiff,  de- 
fendants  appeal.    Reversed. 

Rehearing  denied  November  6,   1905. 

Jolm  H.  Lucas  and  Scarritt  Orlffith  ft 
Jones,  for  appellants.  T.  A.  Witten  and  Ro- 
land Hughes,  for  respondent 

JOHNSON,  J.  Action  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  in 
a  collision.  On  August  81, 1901,  plaintiff  was 
a  passenger  upon  a  car  in  service  for  tbe  car- 
riage of  passengers  on  one  of  the  lines  of 
street  railroad  operated  by  the  defendant 
street  railway  company  in  Kansas  City.  At 
the  time  of  the  injury  the  car  was  north 
bound  on  Lydla  avenue,  and  was  crossing  tbe 
yards  of  the  defendant  railroad  company. 
The  street  car  line,  at  this  place,  crosses  at 
a  right  angle  some  15  railroad  tracks,  14  of 
which  belong  to  the  defendant  railroad  com- 
pany, and  one  to  the  Missouri  Pacific  Railway 
Company.  When  tbe  street  car  approached 
the  crossing  several  freight  can  vrere  stand- 
ing upon  one  of  the  Chicago  ft  Alton  tracks ; 
the  east  end  of  the  string  being  immediately 
west  of  tbe  sidewalk  line.  West  of  these 
cars,  on  tbe  same  track,  a  number  of  freight 
cars  were  being  slowly  moved  eastward  by 
an  engine,  to  couple  with  tbe  stationary  cars 
mentioned.  A  watchman,  jointly  employed 
by  both  defendants  and  the  Missotui  Pacific 
company,  was  on  duty  to  control  the  passage 
of  cars  and  other  vehicles  over  tbe  crossing. 
The  street  car,  propelled  by  electricity,  was 
in  charge  of  a  motorman  and  conductor.  One 
of  the  switchmen,  employed  by  tbe  defendant 
railroad  company,  was  assisting  in  the 
switching  then  in  progress,  and  was  stand- 
ing in  tbe  street  near  the  east  end  of  tbe 
cars.  Tbe  motorman  stopped  his  car  at  the 
entrance  to  tbe  crossing.    Receiving  a  signal 


to  proceed  from  tbe  watcbman,  he  started  for- 
ward, but  before  reaching  the  track  upon 
which  tbe  freight  cars  stood  stopped  in 
obedience  to  a  signal  from  the  switchman. 
Thereupon  the  watchman  again  signaled  to 
him  to  cross,  which  he  proceeded  to  do.  In 
going  over  the  railroad  tracks  in  question  tbe 
rear  end  of  his  car  was  struck  and  derailed 
by  tbe  freight  cars,  which  In  the  meantime 
bad  been  set  In  motion  in  the  process  of  being 
coupled  with  the  moving  train.  The  street 
car  was  not  damaged,  and  was  carried  out 
of  danger  by  its  own  forward  motion.  Plain- 
tiff, who  was  seated  at  the  time,  claims  that 
tbe  Jar  caused  by  the  collision  pitclied  blm 
forward  against  a  seat  with  enough  force  to 
rupture  him.  He  recovered  judgmoit  against 
both  companies  in  the  sum  of  $1,400.  Spe- 
cific acts  of  negligence  are  charged  In  tbe 
petition  against  each  defendant  The  street 
railway  company  is  alleged  to  have  "care- 
lessly and  negligently  operated  and  condact- 
ed  said  car  across  tbe  tracks  •  •  •  with- 
out then  and  there  having  a  watchman,  and 
without  keeping  a  necessary  and  reasonable 
lookout  and  •  •  •  failing  to  observe  tbe 
approach  of  the  freight  car,  and  •  •  • 
failed  to  notify  tbe  agents  and  servants  of 
its  co-defendant  of  its  approach,"  etc  And 
the  defendant  railroad  company  Is  alleged,  in 
substance,  to  have  negligently  failed  In  tliese 
particulars:  To  maintain  a  watchman,  and 
to  warn  the  street  car  company  of  the  ap- 
proach of  the  freight  car ;  to  place  a  light  on 
tbe  front  end  of  tbe  freight  car,  or  to  give 
warning  by  flagman  or  lookout;  and  that 
without  warning  it  ran  this  freight  car.  in 
the  nighttime,  at  a  rapid  rate  of  speed,  across 
tbe  trails  of  the  street  car  company.  At  the 
conclusion  of  the  evidence  each  defoidant 
asked  the  court  to  Instruct  tbe  jury  to  return 
a  verdict  in  Its  favor,  both  of  which  requests 
were  refused. 

Considering  first  the  ruling  upon  tbe  de- 
murrer to  the  evidence  offered  by  tbe  street 
railway  company,  these  principles  control: 
A  common  carrier,  though  not  an  Insurer 
of  the  safety  of  its  passengers,  Is  held  to  the 
exercise  of  the  highest  degree  of  care  in 
protecting  them  from  injury.  Tbe  ri^it  of 
action,  however,  that  accrues  to  Ute  pas- 
senger Injured  while  being  served  by  tbe 
carrier,  is  founded  In  negligence,  but  from 
tbe  character  of  the  relation  a  presumption 
of  negligence  arises  from  the  fact  of  Injury 
that  throvrs  the  burd«i  upon  the  carrier  to 
eBtablish  upon  its  part  tbe  exercise  of  tbe 
degree  of  care  required.  Under  this  rule  it 
is  unnecessary  for  the  plaintiff,  in  such  case, 
to  specify  in  bis  petition  tbe  negligent  acts 
that  produced  his  injury.  It  is  sufficient  for 
him  to  charge  in  general  tmns  that  be  was 
Injured  while  being  carried  as  a  passenger, 
as  a  result  of  the  negligence  of  tbe 
carrier.  But  when  tbe  plaintiff  chooaea  to 
allege  In  bis  petition  tbe  spedflc  acts  of 
negligence  of  which  he  complains,  he  assumes 
tbe  burden  of  proving  than,,  and  aa  ba  other 
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cases  must  recoTer,  It  at  all,  upon  the  negli- 
gence pleaded.  Waldbler  ▼.  Railroad  Co.,  71 
Mo.  514;  Price  t.  Railroad  Co.,  72  Mo.  414; 
Ely  T.  Railroad  Co.,  77  Mo.  84;  Leslie  ▼. 
Railroad  Co.,  88  Mo.  60 ;  Tarnall  t.  Railroad 
Co.,  113  Mo.  570,  21  S.  W.  1,  IS  L.  R.  A.  599 ; 
Banyan  t.  Railroad  Co.,  127  Mo.  12,  28  S.  W, 
842;  Hite  v.  Railroad  Co.,  130  Mo.  132,  31 
S.  W.  262,  32  S.  W.  38,  51  Am.  St  Rep.  555 ; 
McManamee  r.  Railroad  Co.,  135  Mo.  440, 
37  S.  W.  119;  Hartley  v.  Railroad  Co.,  148 
Mo.  124,  48  S.  W.  840;  Feary  ▼.  Street  RaU- 
way  Co.,  162  Mo.  75,  62  8.  W.  452;  Wilbur 
T.  Railroad  Co.,  110  Mo.  App.  688,  85  B. 
W.  671. 

While  It  is  conceded  there  is  a  failure  of 
proof  to  sustain  the  charge  that  no  watchman 
was  kept  at  the  crossing  by  the  defendants, 
there  is  evidence  supporting  those  remaining. 
The  failnre  to  keep  a  reasonable  and  neces- 
sary lookout  and  to  observe  the  approach  of 
the  freight  car,  alleged  as  negligence,  em- 
braces a  wider  scope  than  that  conceded  by 
the  counsel  for  this  defendant  It  included 
the  neglect  of  the  watchman,  as  well  as 
that  of  the  servants  in  charge  of  the  street 
car,  to  take  proper  precautions  to  apprise 
themselves  of  the  Impending  danger  before 
sending  the  car  forward.  Th«e  is  evidence 
to  show  that  the  watchman  was  particularly 
derelict  in  the  discharge  of  his  duty.  It  was 
dark  at  the  time,  and,  while  the  street  was 
lighted,  there  was  no  light  In  the  yards  where 
the  engine  and  moving  cars  were  in  operation. 
The  watchman  testifies  that  before  giving 
the  first  signal  to  the  motorman  he  looked 
at  the  train,  but  failed  to  observe  its  motion; 
after  the  switchman  signaled  the  street  car 
to  stop  he  looked  again  without  observing 
any  danger,  and  then  gave  the  second  signal 
that  led  to  the  collision.  The  action  of  the 
switchman  In  giving  the  signal  to  stop  was 
enough  to  call  for  some  inquiry,  but  the  watcti- 
man  was  angered  at  the  switchman  over  a 
dispnte  that  occurred  between  them  earlier 
in  the  evening,  and  admits  that  he  did  not  in- 
quire of  the  switchman  the  reason  for  order- 
ing the  halt  The  switchman  states  that  he 
gave  verbal  warning  of  the  approaching 
danger,  loud  enough  for  all  to  bear,  and  that 
the  watchman  and  motorman  refused  to 
beed  him,  but  this  is  denied  by  the  other 
witnesses,  who  say  that  the  switchman  did 
not  speak  but  signaled  with  his  lantern.  The 
real  cause  of  the  accident  appears  to  have 
been  the  result  of  a  clash  between  the  watch- 
man and  switchman,  over  the  right  asserted 
by  the  former  to  give  all  crossing  signals. 
Becatise  the  switchman  would  not  concede 
him  this  privilege,  the  watchman,  resenting 
what  he  deemed  an  unwarrantable  inter- 
ference with  his  prerogative,  gave  the  second 
signal.  The  switchman  contemptuously  re- 
fused to  notify  the  watchman  of  the  danger 
be  knew  to  be  Imminent  and  assumed  the 
right  to  g^Ive  signals  direct  to  the  motorman. 
By  this  foolish  conduct  on  the  part  of  both 
men,  the  safety  of  a  number  of  passengers 


was  Jeopardized.  Without  more,  this  Is 
enough  to  take  the  case  to  the  Jm'y,  against 
both  defendants  on  the  negligence  pleaded. 
Neither  defendant  was  observing  even  ordi- 
nary care.  Due  care  required  the  watchman 
to  avail  himself  of  all  means  at  hand  for 
learning  the  tnie  sitoatlou,  and  required 
the  switchman  to  notify  the  watchman  of 
the  facta  known  to  him  that  made  the  cross- 
ing dangerous. 

Among  others,  the  court  gave  the  following 
InatrnctlonB  on  behalf  of  plaintilT: 

"(1)  The  court  Instructs  the  Jury  that,  if 
you  find  and  believe  from  the  evidence  that 
the  plaintiff  was  received  upon  one  of  the  cars 
of  the  defendant  the  Metropolitan  Street  Rail- 
way Company;  as  a  passenger,  to  be  trans- 
ported by  it  from  Walnut  street  to  Ouinotte 
street,  In  the  East  Bottoms,  and  that  the 
said  defendant's  line  of  street  railway,  upon 
which  plalntifF '  was  being  carried,  cross  the 
tracks  of  the  Chicago  &  Alton  Railway  Com- 
pany, at  or  in  the  neighborhood  of  Lydia 
avenue  and  First  street  and  that  while  the 
car  in  which  plaintiff  was  being  carried  was 
crossing  the  tracks  of  the  Chicago  &  Alton 
Railway  Company,  came  in  collision  with  the 
car  upon  the  tracks  of  the  Chicago  ft  Alton 
Railway  Company,  and  that  plaintiff,  by 
reason  of  said  collision,  received  injuries, 
then  you  should  find  for  the  plaintiff  and 
against  the  defendant  the  Metropolitan 
Street  Railway  Company,  unless  you  are 
satisfied  from  the  evidence  that  the  servants 
and  employes  of  the  defendant  the  Metropoli- 
tan Street  Railway  Company,  in  charge  of 
the  car  upon  wtiich  plaintiff  was  being  car- 
ried, In  approaching  and  conducting  said  car 
across  the  tracks  of  the  Chicago  &  Alton  Rail- 
way Company,  exercised  the  highest  degree  of 
care  consistent  with  practical  and  efficient 
operation  of  the  railroad,  and  the  movement 
of  its  cars,  and  by  this  is  meant  that  high 
degree  of  care  that  would  be  exercised  by  a 
prudent,  careful  and  skillful  railroad  man, 
under  the  same  circumstances.  And  If  the 
Jury  find  from  the  evidence  that  the  servants 
of  the  defendant  the  Metropolitan  Street 
Railway  Company,  in  charge  of  said  car, 
failed  even  in  a  slight  degree  to  use  such  care, 
and  thereby  directly  contributed  to  cause 
plaintiffs  injury,  then  the  defendant  the 
Metropolitan  Street  Railway  Company  is 
liable,  although  the  Jury  should  find  from  the 
evidence  that  the  employes  of  the  Chicago  & 
Alton  Railway  Company  also  failed  to  ex- 
ercise ordinary  care  and  thereby  contributed 
to  cause  said  collision. 

"(2)  The  law  imposes  upon  every  one,  in 
the  transaction  of  their  business,  the  obliga- 
tion to  exercise  a  degree  of  care  commen- 
surate with  the  danger  of  the  situation  and 
the  liability  of  the  instrumentalities  used  to 
produce  Injury  to  others ;  therefore,  if  yon 
find  from  the  evidence  in  this  case,  and  all  the 
facts  and  circumstances  In  proof,  that  the 
crossing  at  LydIa  avenue  and  First  street  was 
one  of  more  than  ordinary  duigeE.,4^eii  tt 
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became  the  duty  of  the  serrantB  and  agents 
of  the  defendants  the  Metropolitan  Street 
Railway  Company,  In  transporting  the  plain- 
tiff at  said  crossing,  to  nse  a  degree  of  care 
commensurate  with  the  danger  of  the  situa- 
tion, in  view  of  all  the  facts  and  drcnm- 
stances  in  proof,  80  tax  as  the  same  could  be 
done  consistently  with  the  practical  and 
efficient  operation  of  said  defendant's  street 
car  line ;  and  it  was  the  duty  of  the  servants 
and  agents  of  the  defendant  Chicago  &  Alton 
Railway  Company  to  use  such  a  degree  of 
care  as  prudent  and  cautioua  railroad  men 
would  use  in  view  of  the  danger  of  the 
situation  as  shown  by  all  the  facts  and  cir- 
cumstances In  proof;  and,  if  yon  find  from 
the  evidence  that  either  of  the  defendants 
failed  to  exercise  such  care,  and  thereby 
caused  the  collision  and  injury  to  the  plain- 
tiff, you  will  find  for  the  plaintiff  against 
such  defendant  as  failed  to  exercise  such  care< 
and  assess  his  damages. 

"(3)  If  the  Jury  should  find  from  the  evi- 
dence in  this  case  that  the  employfe  of  the 
Chicago  &  Alton  Railway  Company  did  not 
exercise  ordinary  care  in  backing  the  car 
of  the  said  railroad  company  across  the 
tracks  of  the  Metropolitan  Street  Railway 
Company,  at  the  time  and  place  of  plaintiff's 
injury  (If  you  find  from  the  evidence  that  he 
was  injured);  and  yon  also  find  from  the 
evidence  that  such  want  of  care  (if  there  was 
such  a  want  of  care)  directly  contributed  to 
cause  the  collision  of  the  car  of  the  Chicago 
&  Alton  Railway  Company,  with  the  car  of 
the  defendant  the  Metropolitan  Street  Rail- 
way Company,  upon  which  plaintiff  was  being 
carried,  and  by  such  collision  plaintiff  was 
injured ;  and  if  the  jury  further  find  from  the 
evidence  that  the  servants  in  charge  of  the 
car  of  the  defendant  the  Metropolitan  Street 
Railway  Company,  In  which  plaintiff  was 
such  passenger,  if  they  had  exercised  a  high 
degree  of  care,  such  as  would  have  been 
exercised  by  prudent,  carefnl,  and  sUUtul 


railroad  men  under  the  same  drcumstances, 
would  have  averted  said  collision  and  Injury 
— then  plaintiff  is  entitled  to  recover  against 
both  defendants." 

It  will  be  observed,  with  re8i)ect  to  the 
cause  of  action  pleaded  against  each  defend- 
ant, that  the  court  in  those  instructions 
Ignored  the  limits  imposed  by  the  allegations 
of  the  petition,  and  turned  the  Jury  into  the 
entire  field  of  n^Ilgence  without  restriction. 
Finding  that  the  street  railway  company 
failed  in  any  manner  to  use  the  highest 
degree  of  care,  or  that  the  railroad  company 
did  not  observe  ordinary  care,  and  that  either  . 
tort  resulted  In  or  contributed  to  the  injury 
of  the  plaintlfl,  the  Jiuy  was  required  to 
return  a  verdict  against  the  offending  defend- 
ants regardless  of  whether  or  not  they  be- 
lieved in  the  existence  of  any  of  the  specific 
acts  of  negligence  averred.  This  was  reversi- 
ble error.  Instructions  should  not  enlarge 
the  issues  presented  by  the  pleadings.  See 
authorities  above  cited.  We  cannot  sanction 
the  claim  made  by  the  plaintiff  that  this 
error  was  cured  by  the  Instructions  asked  and 
given  on  behalf  of  defendants.  Granting  that 
in  them  the  court  did  confine  the  issues  sub- 
mitted to  those  pleaded,  and  that  all  of  the 
instructions  given  constitute  a  single  charge, 
the  jury  was  confronted  with  declarations  in 
irreconcilable  conflict  with  each  other.  The 
two  commands,  "Find  against  defendants  If 
you  believe  them  negligent  In  any  manner," 
and  "Do  not  find  against  them  unless  yon 
believe  they  were  negligent  in  some  manner 
charged,"  caimot  be  harmonized.  The  Jniy 
may  have  found  it  necessary  to  reject  one  or 
the  other,  and,  if  this  is  the  case,  Judging 
from  the  verdict  rendered,  must  have  ac- 
cepted that  in  favor  of  the  plaintiff.  Stewart 
V.  Andes,  110  Mo.  App.  243,  84  S.  W.  1134. 

Other  assignments  of  error  we  find  to  be 
without  merit 

The  Judgment  is  reversed,  and  tite  cause 
remanded.    All  concur. 
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THOMPSON   T.    TURKEY   et   al. 

(E^ansas  City  Court  of  Appeals.    MiasourL 
Nov.  6,  1005.) 

ASBITBATIOn     AKD    AWABD  —  AOREEMXNT    TO 
ABBITBA.TK— EFnCT  PlRDINO  ACTION. 

Where,  pending  an  action,  the  parties  a(|ree 
to  submit  the  matter  in  dispute  to  arbitration, 
the  cause  will  be  dismissed,  notwithstanding  a 
failure  to  carry  out  the  agreemenL 

[EA.  Note. — For  cases  in  point,  see  vol.  4, 
Gent.  Dig.  Arbitration  and  Award,  {  80^.] 

Appeal  from  Olrcalt  Conrt,  Platte  County ; 
Alonzo  D.  Bnmea,  Judge. 

Action  by  Fred  B.  Thoatpson  against  D.  M. 
Tumey  and  others.  From  a  Judgment  dia- 
mlBslng  the  suit,  plalntlfl  appeals.    Affirmed. 

Motion  to  transfer  to  Supreme  Court  over- 
ruled December  4,  1905. 

Jamee  H.  Hull  and  B.  0.  Hall,  for  appellant 
Wilson  &  Wilson  and  W.  H.  Haynes,  for 
respondenta. 

BROADDTTS,  J.  While  this  salt  was  pend- 
ing In  the  circuit  court,  the  respective  parties, 
on  the  17th  day  of  Jtme,  1003,  entered  into  a 
written  agreement  to  arbitrate  the  matter  in 
dispute.  It  was  agreed  that  plaintiff  was  to 
select  one  of  the  arbitrators,  the  defendants 
one,  and  the  two  thus  selected  should  select 
the  third  one.  The  date  for  the  arbitration 
was  fixed  for  the  27th  day  of  the  same  month. 
It  was  a  part  of  the  agreement  that  the  cost 
of  the  arbitration,  and  also  the  cost  of  the 
suit,  should  abide  the  result  of  arbitration. 
The  defendants  selected  one  S.  S.  Stone  as 
tbeir  arbitrator,  and  the  plaintiff  selected 
I.  P.  Hopkins  for  his  arbitrator.  The  parties 
failed  to  carry  out  their  agreement  to  arbi- 
trate, for  the  reason  that  the  defendants' 
arbitrator.  Stone,  was  then  bondsman  In  the 
suit;  the  same  having  been  brought  to  the 
drctdt  court  by  writ  of  certiorari  from  a 
Justice's  court  On  the  7th  day  of  August, 
1003,  the  parties  to  the  cause  appeared  In  the 
circuit  court  which,  after  having  heard  the 
evidence  relating  to  the  failure  of  the  parties 
to  arbitrate,  dismissed  the  suit  because  of 
said  agreement  to  arbitrate. 

It  was  the  opinion  of  the  learned  Judge 
ttiat  the  great  weight  of  authority  was  that 
tbe  agreement  under  the  facts  did  not  operate 
as  a  discontinuance  of  the  cause,  but  that  the 
decisions  of  the  Appellate  Courts  of  tbe 
state  were  to  the  contrary,  and  that  he 
was  bound  to  follow  them,  notwithstanding 
bis  own  opinion  of  tbe  law.  Therefore  the 
sole  qaestion  in  the  case  is  whether  the 
action  of  the  oonrt  in  dismissing  the  action 
can  be  upheld.  The  court  predicated  its  ac- 
tion on  the  following  cases:  Bowen  v.  Laza- 
lere,  44  Mo.  383;  Johnson  v.  Insurance  Com- 
pany, 80  Mo.  App.  231;  Hyatt  v.  Wolfe,  22 
Mo.  App.  201.  In  tbe  first  of  these  cases, 
tbe  court  used  the  following  language: 
"Wben  the  parties  agreed  to  submit  the  mat- 
ter in  controversy  to  arbitration,  they  there- 
by agreed  that  the  suit  be  discontlnaed.  An- 
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other  tribunal  was  selected;  and,  if  the  plain- 
tiff did  not  voluntarily  dismiss  his  case,  the 
defendant  could  compel  him  to  do  so  by  mo- 
tion setting  up  the  submission,  or  by  answer 
in  the  nature  of  a  plea  in  abatement  puis 
darrein."  We  further  quote  from  the  opinion, 
viz.:  "We  have  seen  that  a  submission  may 
be  made  to  work  a  dismissal  of  tbe  suit  It 
is  not  necessary  that  there  be  an  award,  for 
the  consent  to  arbitrate  Is  in  Itself  a  selection 
of  another  tribunal  and  an  agreement  to 
transfer  the  cause  to  that  tribunal,  which 
agreement  the  courts  will  carry  into  .effect 
whenever  it  is  properly  brought  to  their 
notice.  So  far  as  its  effect  upon  the  pending 
action  is  concerned,  it  is  equivalent  to  an 
agreement  for  a  good  consideration  to  dismiss 
an  action  to  recover  a  debt  But  such  sub- 
mission cannot  alone  be  pleaded  In  bar.  It  is 
no  answer  to  the  merits  until  there  is  a  good 
and  binding  award.  It  is  by  no  means  certain 
because  there  is  a  submission  that  an  award 
will  follow.  The  arbitrators  may  refuse  to 
serve,  or  proceed  so  Irregularly  as  to  vitiate 
their  action,  or  their  authority  may  be  re- 
voked; and,  if  the  submission  could  be 
pleaded  in  bar,  the  claim  would  be  lost  with- 
out any  trial  upon  the  merits."  Upon  ex- 
amination of  the  case  cited,  It  will  be  found 
that  the  question  did  not  arise  in  a  cause  that 
had  been  submitted  to  arbitration,  but  the 
question  was  raised  by  defendants  that  the 
matters  In  dispute  had  been  by  agreement 
submitted  to  arbitration;  the  court  holding 
that  In  such  cases  a  mere  agreement  to 
arbitrate  would  not  operate  as  a  bar  to  the 
merits  of  the  action,  but  that  there  must  have 
been  In  fact  an  arbitration  and  an  award. 
The  second  case  Incidentally  states  that  the 
effect  of  an  agreement  to  arbitrate  would 
have  been  to  discontinue  the  action,  but  none 
was  entered  into.  The  court  cited  the  case 
of  Bowen  t.  Lazalere,  supra.  In  Hyatt  v. 
Wolfe  the  court  holds  to  the  same  effect. 

It  is  insisted  by  appellant  that  a  mere 
agreement  by  the  parties  to  a  suit  to  refer 
the  matters  in  controversy  to  arbitrators  Is 
against  the  great  weight  of  authority.  This 
contention  we  believe  to  be  true,  but  as  we 
are  bound  by  the  decision  of  the  Supreme 
Oonrt  in  Bowen  v.  Lazalere,  supra,  a  discus- 
sion of  such  authorities  can  serve  no  good 
purpose. 

Affirmed.    All  concur. 


FITZPATRICK  v.    STEVENS. 

(Kansas  City  Court  of  Appeals.    MissourL 
Oct.  2,  1005.) 

1.  EXEOOTOBS    AMD    ADMIMSXaATOBS— ClAIIfS 
— ALLOWANCK— VEBlrlCATlOH. 

Under  Rev.  St  1800,  §  105,  providing  that 
the  court  shall  not  allow  any  claim  against 
any  estate,  unless  the  claimant  first  make  oath 
In  open  court  or  file  his  a£Sdavit  that  he  has 
given  credit  to  the  estate  for  all  payments  and 
offsets  and  that  the  balance  claimed  is  justly 
due,  etc.,  such  verification  is  a  conditioii^ 
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cedent  to  the  court's  exercise  of  jurisdiction  to 
allow  the  claim. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  g 
814.] 

2.  Sake— SsTTino  Asidk  Au^owakob— Equi- 
ty JUBISDICTION. 

Where  the  holder  of  a  note  which  had  been 
fully  paid  filed  the  same  against  the  maker's 
estate,  and  made  a  false  affidavit  that  the  whole 
amount  thereof  was  due  over  and  above  all  off- 
sets, as  required  by  Rev.  St.  1899,  i  195,  and 
the  court  allowed  the  same  against  the  estate, 
the  administrator  having  no  knowledge  or  in- 
formation leading  him  to  believe  that  the  note 
had  been  paid,  a  suit  in  equi^  was  thereafter 
maintainable  by  him  to  set  aside  the  judgment. 

3.  Samx— Allowance  bt  Fbaud — RKUEDisa. 

Kev.  St.  1899,  g  214,  provides  that  if  any 
administrator,  within  four  months  after  any 
demand  shall  have  been  allowed,  shall  file  in  the 
probate  court  an  affidavit  that  he  has  good  rea- 
son to  believe  that  such  demand  has  oeen  im- 
properly allowed,  etc.,  the  court  shall  vacate 
the  order  of  allowance,  try  the  matter  anew, 
and  allow  or  reject  such  demand,  as  shall  be 
right,  etc.  Held,  that  the  remedy  provided  by 
such  section  was  not  exclusive,  but  was  con- 
current with  that  afforded  by  a  suit  in  equity 
to  vacate  a  judgment  obtained  by  fraud. 

4.  Same— LiiiuTATioNS. 

Rev.  St.  1899,  g  4273,  limiting  actions  for 
relief  on  the  ground  of  fraud  to  five  years, 
applies  to  a  suit  in  e<}aity  to  set  aside  a  judg- 
ment allowing  a  claim  against  a  decedent  s 
estate  for  fraud. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  { 
846.] 

Appeal  from  Clrcnit  Court,  Jackson  Coun- 
ty;  J.  H.  Slover,  Judge. 

Action  by  Oeorge  W.  Fltzpatrlck,  as  admin- 
istrator of  the  estate  of  J.  K.  Miller  Stevens, 
deceased,  against  Ellen  S.  Stevens,  as  ex- 
ecutrix of  the  estate  of  Edward  A.  Stevens, 
deceased.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     A£Qrmed. 

Rehearing  denied  November  6,  1905. 

Noyes,  Heath  &  Walls,  for  appellant 
Walsh  ft  Morrison  and  Horace  H.  Blanton, 
for  respondent 

JOHNSON,  J.  This  is  a  suit  in  equity  to 
set  aside  a  judgment  charged  to  have  been 
concocted  In  fraud.  The  court  upon  hearing, 
granted  the  relief  asked,  and  defendant  ap- 
pealed. 

Plaintur  Introduced  evidence  tending  to 
sustain  the  following  facts:  In  1894  J.  K. 
Miller  Stevens  executed  and  delivered  to 
his  brother  Edward  A.  Stevens  bis  promis- 
sory note  for  $400,  bearing  interest  at  8  per 
cent,  per  annum.  During  the  following  year 
the  payee  accepted  from  the  maker  a  steel 
safe  in  full  payment  of  the  note  and  inter- 
est Edward,  however,  did  not  surrender 
the  note,  assigning  as  his  reason  that  be  bad 
lost  it  On  October  10,  1901,  J.  K.  Miller 
Stevens  died  In  Jackson  county,  and  plaintiff 
was  duly  appointed  administrator  of  bis  es- 
tate. Afterwards,  on  December  16,  1901,  Ed- 
ward presented  the  note  to  the  probate  court 
for  allowance,  claiming  that  the  whole  of 
the  principal  and  interest,  amounting  in  all 


to  $623.50,  was  past  due  and  unpaid,  and 
supported  bis  demand  by  filing  bis  affidavit 
as  required  under  Rev.  St  1899,  g  195.  Tbe 
administrator  (the  plaintiff  here)  appeared ; 
but,  not  being  advised  of  any  fact  Indicatins 
that  the  note  had  been  paid,  offered  no  de- 
fense, and  judgment  was  given  demandant 
for  the  amount  stated,  from  which  no  appeal 
was  taken.  Some  months  .thereafter  (just 
when  is  not  shown)  administrator  first 
learned  from  another  brother  of  the  deceased 
of  the  facts  and  circumstances  of  the  pay- 
ment of  the  note,  but  took  no  action  affect- 
ing the  judgment  until  an  effort  was  made 
by  the  executrix  of  tbe  estate  of  Edward 
(who  died  in  tbe  meantime)  to  enforce  its 
collection.  Plaintiff  then  began  this  proceed- 
ing on  December  7, 1903. 

We  find,  as  did  the  learned  trial  Judge, 
that  the  weight  of  the  evidence  adduced  Is 
in  favor  of  the  plaintiff's  assertion  that  the 
debt  was  paid  in  full  during  the  lifetime  of 
the  intestate,  and  that  E^dward,  designing  to 
defraud  the  estate,  presented  what  be  knew 
to  be  a  fictitious  demand  and  procured  tbe 
exercise  by  the  probate  court  of  jurisdiction 
over  it  through  a  false  aflBdavlt,  by  which 
practice  he  intended  to  deceive  botb  tbe 
plaintur  and  the  court  Further  we  are  of 
the  opinion  that  plaintiff  was  not  in  any 
manner  negligent  in  failing  to  offer  tbe  de- 
fense of  payment,  for  tbe  reason  tbat  be 
did  not  know  of  the  fact,  nor  of  any  other 
facts,  to  incite  special  inquiry  and  investiga- 
tion. Any  person  of  ordinary  prudence  in 
bis  position  probably  would  have  been  mis- 
led, as  was  he.  Into  believing  the  demand 
genuine  when  confronted  by  the  note,  upon 
which  it  was  founded,  bearing  tbe  signature 
of  the  Intestate,  and  the  affidavit  of  bto  broth- 
er, its  bolder,  that  it  evidenced  an  unpaid 
debt,  against  which  there  was  no  defense. 
But  whether  his  conduct  may  be  denomi- 
nated negligent  or  careful,  this  action  can- 
not be  maintained  If  it  appears  tbat  Ed- 
ward's fraud  was  confined  to  matters  which 
were,  or  could  have  been  made,  the  subject 
of  juridical  inquiry  in  the  proceedings  before 
tbe  probate  court  FVaud  In  such  respects 
may  be  of  the  most  flagrant  even  criminal, 
character,  but  relief  will  be  denied  in  all 
actions,  except  that  in  which  tbe  judgment 
was  rendered,  and  there  only  upon  proper 
steps  taken  in  the  time  prescribed  by  law. 
The  principle  upon  which  the  rule  Is  founded 
ignores  tbe  fact  of  tbe  degree  of  care  actual- 
ly exerted  by  defendant  in  making  bis  de- 
fense. Be  may  have  been  never  so  diligent 
but,  if  he  permits  a  defense  to  escape  him. 
be  is  as  conclusively  bonnd  by  the  judgment 
as  he  would  have  been  under  conduct  the 
most  negligent.  He  must  present  his  defen^e^ 
in  the  time  and  manner  allowed  blDa.  and 
Is  estopped  from  saying  that  be  was  deceivnl 
or  misled  by  his  opponent  in  anything  per- 
taining to  tbe  merits.  Being  given  his  day 
in  court,  tbe  presumption  is  conclusive  that 
he  18  at  fault  If  he  falls  to  make  everytiiing 
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out  of  Us  case  that  could  be  made.  To  bor- 
row a  term  from  another  class  of  cases,  his 
assumed  negligence,  not  the  fraud  of  his  op- 
r>onent,  la  the  proximate  cause  of  his  mis- 
fortune But,  when  the  fraud  of  his  adversa- 
ry Is  in  the  very  concoction  and  procurement 
of  the  Judgment,  the  case  falls  outside  the 
domain  of  the  principle  discussed  Into  that 
of  another,  which  may  be  stated  In  this  wise: 
Where  the  defendant  is  free  from  actual  neg- 
ligence, and  has  been  deceived  by  fraud  prac- 
ticed by  his  opponent,  for  the  purpose  of  mis- 
leading the  court  either  Into  the  assuming 
of  jurisdiction  over  a  cause  or  Into  proceed- 
ing with  the  trial  of  one  over  which  Jurisdic- 
tion has  been  obtained,  and,  misled  by  the 
deception,  both  the  court  and  defendant  have 
acted  as  neither  would,  but  for  such  fraud, 
a  judgment  so  extorted  is  not  to  be  consid- 
ered the  solemn  pronouncement  of  the  court, 
but  the  offspring  of  inequity,  and  should  be 
set  aside  In  equity,  provided  the  defendant 
has  acted  with  due  diligence  to  discover  the 
fraud,  and  upon  its  discovery  is  without  legal, 
remedy  In  the  action  In  which  the  Judgment 
was  obtained. 

Turning,  now,  to  the  case  before  us,  we 
find  that  the  essential  facts  stated  In  the 
affidavit  filed  by  Eldward  under  Rev.  St. 
1899,  i  195,  were  not  extrinsic  to  the  merits 
of  the  demand  presented  to  the  probate  court 
for  adjudication ;  that  is  to  say,  the  fact  of 
the  payment  was  one  which  the  administra- 
tor could  have  put  In  Issue,  had  he  known 
of  Its  existence,  and  his  want  of  knowledge 
of  this  fact,  which,  together  with  the  other 
facts  shown,  made  the  demand  fictitious  and 
fraudulent,  will  not  sustain  him  here  with- 
out It  appears  that  the  filing  of  the  false 
affidavit  of  Itself  operated  to  deceive  the  ad- 
ministrator and  the  court — the  former  Into 
making  no  investigation,  and  the  latter  into 
assuming  Jurisdiction  over  the  demand.  We 
have  already  shown  In  what  manner  the  ad- 
ministrator became  the  Innocent  victim  of 
the  fraud.  The  probate  court  certainly 
would  have  refused  to  proceed  had  the  de- 
mand not  been  verified  as  required  by  the 
statute.  It  is  well  settled  that  such  verifica- 
tion is  a  condition  precedent  to  the  exercise 
of  Jurisdiction  over  the  demand.  Rev.  St 
1899,  i  196 ;  Williams  v.  Gerber,  76  Mo.  App., 
loe  dt  30;  Perry  v.  Alford,  6  Mo.,  loc.  dt 
503;  Bank  v.  Ward,  45  Mo.,  loc.  dt  311; 
r>om  V.  Parsons,  56  Mo.,  loc.  dt  602 ;  Million 
V.  Ahnsorg,  10  Mo.  App.,  loc.  cit  437 ;  Blck  v. 
Tanzey,  181  Mo.,  loc.  dt  624,  80  S.  W.  902; 
Burnett  t.  McCluey,  78  Mo.,  loc.  dt  689 ;  Har- 
gadlne  t.  Van  Horn,  72  Mo.  37&  It  is  a  step 
preliminary  to  the  conferring  of  Jurisdiction. 
That  the  Instrument  which  set  the  court  in 
motion  Involved  none  but  Intrinsic  facts  made 
it  none  the  less  a  fraudulent  device,  with- 
out which  the  court  could  not  have  acted. 
Tbroogh  It  the  proceedings  reached  the 
hand  of  the  court  tainted  with  fraud.  To 
tbrnst  a  thing  so  corrupt  In  Its  inception 


Into  court  was  a  fraud  upon  the  admlnlsirai 
tlon  of  Justice,  and  no  Judldal  act  innocent- 
ly performed  for  its  efTectuatlon  could  serve 
to  purge  it  of  corruption.  The  case,  there- 
fore, possesses  all  of  the  elements  for  equi- 
table action.  Among  the  authorities  sustain- 
ing the  views  expressed  are  the  following: 
Hamilton  v.  McLean,  169  Mo.  51,  68  8.  W. 
030;  Wonderly  v.  Lafayette  County,  150  Mo. 
635,  61  S.  W.  745,  45  L.  R.  A.  386,  73  Am. 
St  Rep.  474;  Mayberry  v.  McClurg,  51  Mo. 
256;  Ramsey  v.  Hicks,  53  Mo.  App.  190; 
Link  V.  Link,  48  Mo.  App.  345 ;  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed. 
93 ;  Freeman  on  Judgments,  $f  489  and  491 ; 
2  Story  on  Equity  Jurisprudence,  St  1572 
and  1575;  Herman  on  Estoppel  and  Res 
Judicata,  g  242. 

Attention  Is  directed  by  defendant  to  Rev. 
St  1899,  i  214,  which  is  aa  follows:  "If 
any  executor,  administrator,  heir  or  creditor 
of  an  estate  shall,  within  four  months  after 
any  demand  shall  have  been  allowed,  file 
in  the  office  of  the  probate  court -the  affidavit 
of  himself  or  some  credible  person,  stating 
that  the  affiant  has  good  reason  to  believe 
that  such  demand  has  been  Improperly  al- 
lowed, end  shall  furnish  satisfactory  evi- 
dence of  that  fact  to  the  court,  and  further, 
that  notice  has  been  given  the  opposite  party 
or  parties  in  interest,  the  court  shall  vacate 
such  order  of  allowance  and  try  the  matter 
anew,  and  allow  or  reject  such  demand,  as 
shall  be  right ;  and  if.  upon  such  new  hearing, 
such  demand  shall  be  allowed,  it  shall  be 
classed  and  paid  as  if  such  new  hearing  had 
not  beeu  granted."  It  Is  urged  that,  as 
plalntUI  Is  afforded  under  this  section  a 
complete  and  adequate  remedy  at  law  he  is 
without  equitable  remedy.  As  was  said  in 
Stewart  v.  Caldwell,  54  Mo.  636:  "Fraud 
belongs  to  the  original  Jurisdiction  always 
exercised  by  courts  of  equity  and  constitutes 
its  most  andent  foundation.  Such  Jurisdic- 
tion Is  not  ousted  because  a  remedy  exists 
at  law  for  the  Jurisdictional  powers  former- 
ly possessed  by  that  court  still  continue  un- 
aftected  by  the  enlargement  which  is  taking 
place  In  the  functions  of  the  courts  of  law, 
and  will  not  be  extinguished  by  anything 
short  of  direct  and  positive  prohibitory  en- 
actment" Penn  v.  Penn,  39  Mo.  App.  282; 
Purdy  V.  Gault  19  Mo.  App.  191.  Clark  v. 
Thlas,  173  Mo.  628,  73  S.  W.  616,  is  not  in  con- 
flict with  the  principles  followed  In  these  ca- 
sea  The  section  under  consideration  provides 
a  concurrent,  not  an  exclusive,  remedy.  Had 
the  administrator  discovered  the  fraud  be- 
fore the  limitation  provided  for  taking  action 
tmder  the  statute,  this  fact  would  not  have 
compelled  him  either  to  bring  his  suit  at  law 
or  to  proceed  In  equity  In  the  period  pre- 
scribed In  section  214,  Rev.  St  1899.  The 
limitation  imposed  upon  his  right  to  sue  in 
equity  is  that  fixed  by  Rev.  St  1899,  f  427& 

The  Judgment  is  affirmed.    All  concur. 
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1.  EVIDXNOX— WBITTTER     CONTBAOT— EXPI.A- 

NATion— Pabol  Evidbncb. 

Where  plaintiff  contracted  to  bind  certain 
books  for  defendant,  and  a  writing  in  the  form 
of  a  letter,  executed  by  plaintiff  and  accepted 
by  defendant,  stated  that  while  plaintiff  carried 
a  blanket  insurance  policy,  which  would  protect 
customers  from  loss  by  fire  if  the  loss  was  not 
too  severe,  plaintiff  would  advise  defendant,  to 
carry  insurance,  and  it  appeared  that  the  writ- 
ing was  delivered  to  defendant  subsequent  to 
the  making  of  an  oral  contract,  the  letter  was 
evidently  merely  a  memorandnm  of  the  con- 
Iract,  and  oral  evidence  to  show  that  plaintiff 
contracted  to  insure  the  books  for  defendant 
was  admissible. 

2,  CONTRACra— COCHTK]tCI.A.TU— Yaktance. 

In  an  action  for  the  price  of  binding  iMwks 
defendant's  counterclaim  all^d  that,  when  the 
books  were  placed  in  plaintiff's  han^,  plaintiff 
was  carrying,  in  behalf  of  defendant,  a  blanket 
fire  insurance,  and  that  the  i^operty  was  de- 
stroyed by  fire,  but  that  in  the  adjustment  of  the 
loss  plaintiff  negligently  failed  to  prove  up  any 
loss  for  the  destruction  of  the  defendant's  prop- 
erty. The  evidence  showed  that  plaintiff  had 
expressly  undertaken  to  insure  the  books,  and  de- 
fendant recovered  on  the  counterclaim.  Held, 
that  the  counterclaim  was  based  on  an  implied 
duty  arising  out  of  the  express  contract,  and  not 
on  negligence  in  the  performance  of  an  implied 
duty,  and  hence  the  recovery  by  defendant  was 
not  on  a  cause  of  action  not  stated  in  the  coun- 
terclaim. 

Appeal  from  St  Louis  Circuit  Court;  War- 
wick Hough,  Judge. 

Action  by  the  Avil  Frintlog  Company 
against  the  Ferd.  P.  Kaiser  Publishing  Com- 
pany. From  a  Judgment  in  favor  of  plaintiff 
granting  imraffident  relief.  It  appeals.  Af- 
firmed. 

Rehearing  denied  Octobw  81,  1905. 

Lee  W.  Grant  and  P.  B.  Kennedy,  for  ap- 
pellant Chas.  W.  Holtcamp  and  Hy.  A. 
Baker,  for  respondent 

BLAND,  P.  J.  The  petition  Is  In  two  counts: 
The  first  Is  for  work  and  labor  performed 
and  material  furnished  In  printing  and  bind- 
ing certain  books  for  defendant  The  second 
Is  for  labor  in  cleaning  and  shipping  to  de- 
fendant certain  plates.  The  plaintiff  recover- 
ed Judgment  on  both  coimts,  from  which  no 
appeal  was  taken.  The  appeal  is  by  plaintiff 
from  a  recovery  by  defendant  of  |1,600  on  its 
counterclaim.  The  substantive  part  of  the 
counterclaim  is  as  follows:  "That  on  or 
about  the  Ist  day  of  November,  1908,  defend- 
ant was  the  owner  of  certain  property,  to  wit 
i),379  volumes  of  a  certain  book  entitled 
'Crowned  Masterpieces  of  Literature';  that 
all  of  said  volumes  were  at  the  said  time  In 
plaintiff's  possession,  In  the  dty  of  Philadel- 
phia, state  of  Pennsylvania,  for  defendant, 
for  the  purpose  of  being  bound  whenever  de- 
fendant should  order  plaintiff  so  to  do,  at 
prices  agreed  upon,  according  to  the  nature 
of  the  binding  ordered,  as  i)er  the  contract 
herewith  filed  marked  'Defendant's  Bhchiblt 


A,'  and  made  a  part  hereof,  and  being  a  part 
of  the  same  agreement,  under  and  by  virtue 
of  which  plaintiff  performed  the  labor  and 
furnished  the  materials  as  alleged  In  the  first 
count  of  Its  petition  herein;  that  none  of  said 
volumes  had  at  said  time  been  bound  Ijj 
plaintiff;  that  at  said  time  plaintiff  bad  taken 
out  and  was  carrying  on  said  volumes,  in  be- 
half of  defendant  what  Is  known  as  'Blanket 
Fire  Insurance'  to  protect  secure,  and  In- 
demnify defendant  herein  against  any  loss  of 
Its  said  property  by  fire,  which  action  of  plain- 
tiff's was  relied  on  and  adopted  by  defendant; 
that  on  or  about  the  said  1st  day  of  Novem- 
ber, 1903,  plaintiff's  premises,  Nos.  3941-43- 
45  Market  street  In  the  city  of  Philadelphia, 
state  of  Pennsylvania,  were  visited  by  fira 
which  said  fire  destroyed  said  property  of  de- 
fendant as  above  described;  that  the  reason- 
able value  of  said  volumes  was  more  than 
$3,000;  that  subsequent  to  said  fire,  as  afore- 
said, In  the  adjustmmt  of  the  losses  sustained 
by  plaintiff  by  reason  of  said  fire,  which  ad- 
justment took  place  on  or  about  said  7th  day 
of  December,  1903,  plaintiff  negligently  failed 
to  prove  up  any  loss  or  to  make  any  clalmti 
for  the  destruction  of  defoidanf s  said  prop- 
erty, Insured  as  aforesaid,  although  the  total 
proven  loss  caused  by  said  fire  was  less  than 
the  total  amount  of  Insurance  thN«on  by 
over  $50,000,  and  although  plaintiff  received 
full  indemnity  for  all  proven  losses ;  tliat  by 
reason  of  plaintilTs  said  negligence  defendant 
was  damaged  in  the  smn  of  $3,000;  that  plain- 
tiff has  not  paid  said  $3,000,  or  any  part 
thereof,  to  defendant;  and  that  plaintiff  has 
refused  and  still  refuses  to  pay  the  same  to 
defendant" 

Ferd.  P.  Kaiser,  president  of  defendant  com- 
pany, testified  that  In  October,  1902.  he  had 
an  interview  with  G.  T.  Rowland,  vice  presi- 
doit  and  manager  of  the  plaintiff  company, 
about  the  printing  and  publishing  by  plaintiff 
of  9,379  volumes  of  a  work  entitied  "Crowned 
Masterpieces  of  Literature."  The  Interview 
resulted  In  the  making  of  a  contract,  a  por- 
tion of  which  was  reduced  to  writing  In  the 
form  of  a  letter,  wlilch  reads  as  follows: 
"PhUadelphla,  Pa.,  Oct  23,  1902. 

"Mr.  F.  P.  Kaiser,  President  F.  P.  Kaiser 
Publlshtng  Company,  St  Louis,  Mo. — Dear 
Sir:  We  beg  to  quote  herewith  prices  for  the 
manufacture  of  your  essays,  to  be  printed 
and  bound  In  10  volumes.  In  editions  of  2,500 
sets  at  a  time,  as  follows:  Press  Work.  2% 
cents  per  volume.  Binding  In  full  cloth,  like 
sample  volume  yon  submitted  to  us,  gold  top, 
18  cents  per  volume.  In  half  leather,  brown 
smooth  skiver,  with  leather  backs  and  coi^ 
ners,  plain  end  sheets,  marble  paper  sides, 
like  sample  volume  submitted  to  you,  gold 
top,  80  cents  per  volume.  If  yon  should  hav? 
marble  end  sheets,  2  cents  per  volume  addi- 
tional, and  with  rolled  gold  lines  on  sides  and 
comers,  2^  coits  additional.  The  above 
prices  Include  boxing  and  shipping  in  any 
quantities  your  orders  may  call  tae.  Torma 
of  payment  8  per  ceqt^  fQr^c|j^  or  tuat 

Digitized  i 


':^'d'd^ 


Mo.) 


AVIL  PRINTING  CO.  ▼.  FEBD.  P.  KAISER  PUB.  CO. 


901 


months'  note,  dated  from  the  Ist  of  the  month 
for 'all  Bhlpmenta  made  the  month  preTlons. 
There  woold  be  no  storage  charged  yon  on 
your  sheet  stock  or  plates,  the  latter  of  which 
win  be  stored  In  our  Are  proof  vault  While 
we  carry  a  blanket  Insurance  policy,  which 
would  protect  our  customers  from  loss  by  fire 
In  the  eyent  that  our  loss  was  not  too  sevore, 
we  would  advise  you,  as  we  have  on  previous 
occastcms,  to  be  on  the  safe  side  and  carry  a 
moderate  amount  of  Insurance  on  your  prop- 
erty. We  think  It  would  be  unnecessary  to 
carry  but  very  little.  If  any,  on  your  plates, 
as  they  will  be  stored  in  our  vault,  which 
seems  about  as  flre  proof  as  it  is  possible  to 
make  one.  We  will  further  agree  to  print 
and  bind  another  edition  of  your  essays  at 
the  a°bove-named  prices,  provided  the  order 
Is  placed  within  one  year  from  date.  Tours 
very  respectfully,  AvU  Printing  Company,  O. 
T.  Rowland. 

"Accepted:    F.  P.  Kaiser. 

"All  press  WOTk  to  be  charged  as  soon  as 
completed.  All  bindings  to  be  charged  when 
shipped.  Avll  Printing  Company,  per  O.  T. 
Rowland." 

"F.  P.  Kaiser. 

In  respect  to  the  Insurance  portion  of  the 
contract,  witness  said:  "In  talking  with 
Rowland,  I  told  him  that  I  would  not  move 
my  plates  from  Akron  at  the  Werner  Com- 
pany's place,  tmless  plalntlfT  would  give  me 
the  same  terms,  and  would  promise  that  they 
would  insure  our  plates  and  our  property 
there,  during  the  time  it  was  in  their  charge, 
as  the  Werner  Company  bad  always  done. 
He  agreed  to  carry  blanket  insurance  to  cover 
my  property,  and  on  the  strength  of  that  and 
the  other  terms  and  prices  I  removed  my 
plates  and  property  into  their  hands.  Mr. 
Rowland  said  that  the  price  would  Include 
insurance  and  charges  of  every  kind."  On 
the  same  subject,  Mr.  Rowland  testified,  by 
deposition,  as  follows:  "In  October,  1902,  I 
was  vice  president  and  manager  of  the  Avll 
Printing  Company,  and  until  April,  1903. 
(Witness  idaitlfles  Exhibit  A.  already  read  In 
evidence,  and  his  signature  thereto.)  Elxhibit 
A  is  an  agreement  between  the  Avll  Printing 
Company  and  the  Ferd.  P.  Kaiser  Publishing 
Company  for  the  manufacture  of  a  certain 
set  of  books  entitled  'Crowned  Masterpieces 
of  Literature.'  Plaintifr  entered  upon  the 
performance  of  this  contract  It  Is  a  part  of 
the  contract  the  balance  of  which  was  verbal 
through  some  various  conversations  with  the 
president  of  the  Ferd.  P.  Kaiser  Publishing 
Company.  I  bad  conversations  with  Mr. 
Kaiser  both  before  and  after  the  date  of  tbe 
wTittoi  agreement  Q.  Mention  some  cue 
part  of  the  contract  agreed  upon  between 
yon  and  Mr.  Kaiser  orally  that  was  not  fully 
covered  by  the  written  contract  A.  The 
matter  of  Insurance  on  the  Ferd.  P.  Kaiser 
Publishing  Company's  property  was  discussed 
by  Mr.  Ferd.  P.  Kaiser,  president  of  tbe  Ferd. 
F.  Kaiser  Publishing  Company,  and  myself. 
I  cannot  remember  the  date  or  where.    I  would 


state,  however,  that  In  soliciting  this  work 
he  informed  me  that  the  Werner  Company, 
of  Akron,  Ohio,  carried  blanket  insurance  that 
covered  his  proi>erty  then  in  their  possession, 
and  he  wanted  to  know  if  such  an  arrange- 
ment existed  with  the  Avll  Printing  Company. 
I  later  talked  with  Mr.  Avll,  who  informed 
me  that  the  policies  of  the  Avll  Printing  Com- 
pany were  similar  to  those  described  as  be- 
ing carried  by  the  Werner  Company,  and  we 
so  notified  Mr.  Kaiser,  and  In  Exhibit  A  we 
only  advised  Mr.  Kaiser  to  be  on  the  safe  side 
and  carry  some  insurance  on  his  properly  for 
the  reasons  set  forth  in  the  agreement  I  exe- 
cuted with  the  Avll  Printing  Company,  mark- 
ed 'Exhibit  A.' " 

The  evidence  is  that  on  tbe  1st  day  of 
November,  1903,  plaintiff  company  had-  9,3T9 
unbound  volumes  of  defendant's  book  In  its 
possession,  for  the  printing  of  which  It  had 
been  paid  by  defendant  company.  Cm  the  last- 
named  date  plaintiff's  premises,  in  which  It 
had  defendant's  unbound  books  stored,  were 
destroyed  by  flre,  and  all  the  books  were 
burned.  '  On  being  notified  of  tbe  loss  im- 
mediately after  the  flre,  defendant  company 
sent  plaintiff  company  an  estimate  of  its 
loss,  and  demanded  the  insurance  money 
plaintiff  agreed  to  carry  on  the  unbound 
books.  The  value  of  defendant's  property 
destroyed  by  the  flre  is  shown  to  be  $1,425. 
At  the  time  of  tbe  fire  plaintiff  carried  a 
total  of  $279,941.80  blanket  Insurance  on  its 
stock.  For  tbe  losses  caused  by  tbe  fire, 
plaintiff  was  paid  by  the  Insurance  companies 
as  follows:  On  loss  of  stock,  $91,135;  on 
loss  and  damage  to  machinery,  $16,876 — leav- 
ing a  balance  of  $53,941.80  Insurance  carried 
by  plaintiff  over  and  above  tbe  losses  paid. 
Plaintiff  neither  proved  up  or  demanded  the 
payment  of  any  Insurance  on  tbe  loss  of  de- 
fendant's books.  The  blanket  or  rider  clause 
In  each  of  the  insurance  policies  held  by 
plalntlfl  at  tbe  time  of  the  fire  reads  as 
follows:  "All  the  property  of  every  descrip- 
tion (whether  required  to  be  specifically  in- 
sured by  the  conditions  of  tbe  policy  or  not) 
appertaining  to  or  used  by  tbe  assured  in  con- 
ducting their  business  therein,  owned,  held 
In  trust  or  on  consignment,  or  sold  and  not 
removed,  or  leased,  or  belonging  to  others,  for 
which  they  are  liable,  including  value  of 
labor  or  property  of  others,  whether  liable 
for  tbe  same  or  not"  No  contention  is  made 
that  defendant's  books  might  not  have  been 
protected  by  this  clause  In  the  policies  of 
insurance,  but  the  contention  is  that  the 
plaintiff  company  did  not  insure  or  Intend  to 
insure  them,  and  did  not  agree  with  the  de- 
fendant that  it  would  Insure  them.  To  main- 
tain this  contention,  plaintiff  claimed  on  the 
trial  that  all  the  terms  of  the  contract  be- 
tween the  parties  are  embraced  in  the  written 
instrument  of  October  23,  1902,  and  for  this 
reason  objected  to  the  lntrod\iction  of  any 
oral  evidence  to  vary  or  add  to  the  terms  of 
the  contract  as   contained  liv-tbe  writing. 
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This  objection  was  overruled  by  the  court, 
and  this  ruling  Is  assigned  as  error. 

1.  The  general  rule  In  regard  to  the  ad- 
mission of  oral  testimony  to  vary  the  terms 
of  a  written  contract  Is  thus  expressed  by 
Greenleaf  (volume  1  [16th  Ed.]  i  276) :  "When 
parties  have  deliberately  put  their  engage- 
ments Into  writing,  In  such  terms  as  Import 
a  legal  obligation,  without  any  uncertainty 
as  to  the  object  or  extent  of  such  engage- 
ment. It  Is  conclusively  presumed  that  the 
whole  engagement  of  the  parties,  and  the  ex- 
tent and  manner  of  their  undertaking,  was 
reduced  to  writing;  and  all  oral  testimony  of 
a  previous  colloquium  between  the  parties,  or 
of  conversation  or  declarations  at  the  time 
when  it  was  completed  or  afterwards,  as  It 
would  tend  In  many  Instances  to  substitute 
a  new  and  dltterent  contract  for  the  one 
which  was  really  agreed  upon,  to  the  preju- 
dice, possibly,  of  one  of  the  parties,  is  rejected. 
In  other  words,  as  the  rule  Is  now  more  brief- 
ly expressed,  'parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument.' " 
In  Boggs  V.  Pacific  Steam  Laundry  Co.,  171 
Mo.,  lot  clt  278,  TO  S.  W.  818,  the  rule,  as 
stated  above  by  Greenleaf,  Is  approvingly 
cited,  and  a  number  of  cases  In  support  of  the 
ruling  are  reviewed  in  an  able  opinion  by 
Marshall,  J.  But  the  ruling  does  not  apply, 
where  the  verbal  contract  was  entire,  and 
only  a  part  was  reduced  to  writing.  It  was 
held  in  Brown  v.  Bowen,  00  Mo.  184,  2  S.  W. 
388,  that  a  receipt  given  for  the  negotiation 
of  a  note  (payment  of  proceeds  to  be  to  plain- 
tiff) was  not  conclusive,  but  that  oral  testi- 
mony in  respect  to  the  contract,  not  inconsist- 
ent with  the  receipt,  was  admissible.  Anoth- 
er case  where  the  rule  was  held  not  applicable 
is  Roe  V.  Bank  of  Versailles,  167  Mo.  406, 
67  S.  W.  3(^.  Roe  had  executed  his  note  to 
the  defendant  bank  for  $750,  due  In  30  days. 
At  the  same  time  he  made  a  verbal  agree- 
ment with  the  bank  that  the  proceeds  of  the 
sale  of  a  certain  lot  of  hogs  to  be  made 
should  be  deposited  to  Roe's  credit  In  the 
bank,  and  that  the  bank  should  credit  such 
proceeds  upon  the  note,  whether  it  was  due 
or  not.  The  sale  was  made  before  the  matu- 
rity of  the  note,  and  the  proceeds  deposited  In 
the  bank  and  credited  on  the  note.  Held, 
that  proof  of  the  oral  agreement  was  ad- 
missible, as  the  agreement  was  a  distinct, 
collateral,  contemporaneous  agreement,  inde- 
pendent of  and  not  varying  the  written  agree- 
ment, though  relating  to  the  same  subject- 
matter.  Brown  V.  Bowen,  supra,  is  approved 
in  Black  River  Lumber  Company  v.  Warner, 
93  Mo.  374,  6  8.  W.  210,  and  In  Greening  v. 
Steele,  122  Mo.,  loc.  clt.  294,  26  8.  W.  971. 

It  seems  to  us  that  the  case  in  hand  is  one 
where  the  contract  is  verbal  and  entire,  but 
only  a  part  of  it  was  reduced  to  writing. 
Both  Kaiser  and  Rowland  testified  that  it 
was  specifically  agreed  that  plaintiff  company 
would  protect  the  defendant  company  from 
loss   by    fire    by   the    blanket   insurance    it 


was  th«n  carrying,  and  Rowland  testlfled  that 
the  expense  of  this  insurance  was  an  item 
that  entered  into  an  estimate  of  the  com- 
pensation defendant  was  to  pay  plaintUT  for 
printing  and  binding  the  books.  The  writing 
does  not  contain  a  specific  agreement  that 
plaintUTs  property  would  be  protected  by 
insurance,  but  we  think  the  clause  in  the 
contract  which  refers  to  Insurance  shows  that 
the  matter  had  been  under  discussion  t>e- 
tween  Rowland  and  Kaiser,  and  is  corrobo- 
rative of  defendant's  evidence  to  the  effect 
that  it  was  agreed  its  property  should  be 
protected  by  the  blanket  insurance.  Kaiser 
testified  that  the  oral  contract  was  first  made. 
and  the  letter  (written  contract)  was  banded 
to  him  by  Rowland  a  day  or  two  afterwards. 
The  letter  shows  on  its  face  that  it  is  a  more 
memorandum  of  the  contract,  and  that  all  the 
terms  of  the  contract  are  not  spedfically  and 
definitely  set  forth;  and  we  conclude  that  the 
oral  evidence  was  properly  admitted. 

2.  The  counterclaim  alleges  that  plain- 
tiff negligently  failed  to  prove  up  any  loss, 
or  to  make  any  claim  for  insurance  «mi  its 
property  destroyed  by  fire.  Defendant's 
proof  is  that  an  express  agreement  was  made 
that  the  plaintiff  would  protect  the  defendant 
by  insurance  from  loss  of  its  property  by  fire. 
On  this  allegation  of  the  counterclaim  and 
the  proof,  the  point  is  made  by  plaintiff  that 
defendant  stated  or  attempted  to  state  a 
cause  of  action  bottomed  on  negligence  in  the 
performance  of  an  Implied  duty,  while  it  was 
permitted  to  recover  for  breach  of  an  ex- 
press contract,  or  to  recover  on  a  cause  of 
action  not  stated  in  the  counterclaim.  If  we 
read  the  counterclaim  In  the  light  of  the  evi- 
dence, we  think  it  states  a  cause  of  action 
upon  an  implied  contract.  It  states  an  ex- 
press contract  to  protect  plaintiff's  property 
by  blanket  insurance,  but  does  not  allege 
a  breach  of  this  contract;  and  the  evidence 
shows  that  this  contract  was  fully  performed 
by  the  plaintiff  having  at  the  time  of  the  flrc 
ample  insurance  to  cover  defendant's  loss. 
It  is  for  a  breach  of  an  implied  doty  that 
arose  out  of  the  express  contract  and  the 
nature  and  character  of  the  insurance  that 
the  defendant  sues  by  its  counterclaim.  The 
insurance  was  not  in  defendant's  name,  nor. 
specifically,  for  its  benefit  The  defendant 
was  a  stranger  to  the  policies  of  insuraocv 
and  to  the  companies  who  Issued  them,  and 
could  not  receipt  lor  Its  loss  or  sue  upon 
the  policies,  which  were  all  In  the  name  of 
the  plaintiff,  who  alone  could  receipt  fOr 
the  loss  or  sue  upon  the  policies.  The  plain- 
tiff had  defendant's  property  in  its  posses- 
sion when  it  was  destroyed  by  the  Sre,  and 
knew  what  its  exact  value  was.  Therefore 
it  was  in  a  situation  to  include  defendant's 
loss  in  the  proof  of  loss  which  it  fumishe>' 
the  insurance  companies.  On  this  state  of 
facts,  we  think  the  plaintiff  was  under  an 
Implied  obligation  to  make  proof  of  the  de- 
fendant's loss,  and  to  receive  the  loes  frcm, 
the  Insurance  company  juid  pay.it  over  to 
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plalntifl!;  and,  U  we  correctly  understand  the 
oonnterclalm,  which  la  somewhat  InTOlved, 
It  la  for  the  failure  to  perform  thle  Implied 
dnty  that  defendant  seeks  to  recover.  Hence 
we  do  not  think  the  defendant  was  permitted 
to  recover  upon  a  cause  of  action  not  stated 
In  the  counterclaim. 

No  reversible  error  appearing,  the  ludg- 
ment  la  affirmed.    All  concnr. 


DAY  V.  BMBRY-BIRD-THAYBR  DRY 
GOODS  CO. 

(Kansas  Gitr  Court  of  Appeals.    Missouri. 
Oct.  2,  19055 

1.  Mastkb  uid    Skbvabt  —  Nbouqbnoe   or 
Hastkb. 

The  action  of  a  master  In  cnttiog  a  large 
hole  in  a  floor  without  erecting  any  gnard 
around  It  was  gross  Diligence  with  respect 
to  servants  who  used  the  room  through  the 
floor  of  which  the  hole  was  cut  as  a  dressing 
room. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {S  228,  230.] 

2.  Samb— NcoLiOEncc  or  Fxixow  8tia,VA.^lT— 
Rbsforsibilitt  or  Mastkb. 

A  master  is  not  relieved  from  liabili^ 
toward  servants  for  the  cutting  of  a  hole  through 
the  floor,  without  constructing  guards  around 
it,  by  reason  of  the  fact  that  the  hole  was  cut 
by  an  employ^  and  his  failure  to  place  a  guard 
around  it  was  in  disobedience  of  the  master's 
orders. 

[Bid.   Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  (  304.] 

3.  Sauk — Corthibtjtobt  Neolioxnce. 

The  fact  that  a  servant  knew  of  the  ex- 
istence of  an  unguarded  hole  in  the  floor  of  a 
dressing  room  supplied  by  the  master  did  not 
render  ner  gnilty  of  contributory  negligence  in 
law  In  falling  through  the  hole,  where  the  hole 
had  been  made  but  a  day  or  two  previous  so  that 
the  servant  had  not  had  sufficient  time  to  be- 
come familiar  with  the  changed  condition  of 
the  floor. 

4.  Samb— AcnoRS— BviDENCB— Restbictior 

BT  PiAADINO. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  caused  by  falling  through  a  hole 
In  the  floor,  the  admission  of  evidence  that 
there  was  a  paper  over  the  hole,  in  order  to 
rebut  any  presumption  of  negligence  on  the 
part  of  the  servant  and  not  to  show  negligence 
on  the  part  of  the  master,  was  proper,  though 
no  reference  to  the  paper  was  made  in  the  peti- 
tion. 

5.  Appeal— Habmless  EiBbob— Admission  or 

EVIDEROE. 

In  an  action  for  Injuries  to  a  servant, 
where  defendant's  negligence  was  admitted,  the 
admission  of  evidence  of  negligence  not  referred 
to  in  the  petition  was  harmless. 

[Bd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Brror,  {  4164.] 

6.  TBIAL— iRSTBTJCnON— Cmbioal  Ebbobs. 

A  charge  that  the  Jury  are  not  bound  to 
accept  the  opini<ms  of  doctors,  but  may  give 
sach  opinions  the  weight  to  which  they  deem 
them  entitled,  or  altogether  disregard  them  in 
so  for  as  they  may  deem  them  "reasonable," 
being  correct  in  every  respect  except  the 
obvious  omission  of  the  prefix  "un"  before  the 
word  "reasonable"*  is  not  fatally  erroneoua 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Shannon  0.  Douglass,  Judge. 

Action  by  OHIe  V.  Day  against  the  Bmery- 


Bird-Thayer  Dry  Goods  Company.    From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
Rehearing  denied  November  6,  1005. 

Peak  &  Strotber,  for  appellant  Wash 
Adams  and  M.  H.  O'Connor,  for  respondent 

BROADDUS.  P.  J.  The  plalntlfTs  suit  is 
to  recover  damages  as  the  result  of  an  in- 
jury claimed  to  have  been  Inflicted  by  rea- 
son of  the  negligence  of  the  defendant 
The  Injury  complained  of  Is  alleged  to  have 
been  received  on  the  24th  day  of  October, 
1901,  at  which  time  plalntlfT  was  in  the 
employ  of  defendant  corporation,  conduct- 
ing a  department  store  at  the  northeast 
comer  of  Eleventh  and  Walnut  streets,  In 
Kansas  City,  Mo.  Her  employment  was  that 
of  a  waitress  in  defendant's  tearoom  and 
kitchen  on  the  third  floor  of  the  building  In 
which  the  business  was  conducted.  There 
was  over  a  part  of  the  kitchen  a  platform, 
suspended  half  way  between  the  celling  and 
floor  thereof,  whidi  was  used  by  the  em- 
ployta  as  a  place  for  depositing  and  chan- 
ging 'their  street  and  working  apparel  before 
beginning   and   after    quitting   their  work. 

The  platform  was  located  around  part  of 
the  west  side,  across  the  north  side,  and 
along  a  part  of  the  east  side  of  the  kitchen. 
Underneath  the  platform,  on  the  kitchen 
floor,  was  located  the  kitchen  range,  a  short 
distance  from  the  wall  of  the  bulldlag  and 
close  to  a  window  that  «tended  both  above 
and  below  the  platform.  The  range  was 
covered  by  a  metal  canopy,  the  top  of  which 
extended  up  to  within  four  Inches  of  the 
platform.  It  was  shown  that  the  platform 
In  question  had  the  effect  of  retarding  the 
eacape  of  the  fumes  arising  from  the  articles 
cooking  on  the  range,  and,  to  remedy  the 
matter,  a  hole  was  cut  through  the  plat- 
form directly  over  the  range,  thereby  letting 
the  fumes  pass  through  and  out  at  the 
window  above.  The  hole  was  4  feet  2  Inches 
In  length  east  and  west,  and  2  feet  4  Inches 
north  and  south,  the  outer  edge  of  which 
was  2  feet  1  Inch  south  of  the  north  wall 
of  the  building,  and  was  bisected  by  one 
of  the  Joists  on  which  the  platform  rested, 
extending  north  and  south.  In  the  north- 
east comer  of  the  room,  above  the  platform, 
extending  east  and  west,  were  a  number  of 
shelves,  each  12  feet  and  3  Inches  long  and 
17  inches  wide.  The  west  end  of  these 
shelves  extended  1^  inches  beyond  and  west 
of  the  east  edge  of  the  hole,  and  8  Inches 
therefrom,  and  was  screened  from  the  other 
part  of  the  platform  by  a  curtain  strung 
upon  a  wire.  The  platform  was  from  9  to 
10  feet  In  width,  and  was  reached  by  a 
stairway  leading  up  from  the  kitchen.  The 
curtain  In  question  passed  slightly  over  the 
edge  of  the  hole  at  the  west  end.  The  ob- 
ject of  the  curtain  was  to  secure  privacy  for 
the  employes  while  they  were  changing  their 
attire.  The  plalntlfF  on  the  afternoon  of 
the    day    In    question,    after-,  quitting    at- 
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tendance  In  the  tea-room,  went  up  the  Btaira 
upon  tbe  platform  for  the  purpose  of  chan- 
ging her  apparel  before  she  went  out  upon 
the  streets,  and  while  she  was  so  doing 
she  got  her  foot  into  the  hole  in  question. 
It  Is  admitted  that  David  S.  Redpath  cut 
the  bole  In  the  floor  and  that  It  was  also 
left  by  blm  unguarded  by  rail  or  otherwise, 
and  it  is  not  in  dispute  that  he  placed  plain- 
tiff's box  on  tbe  west  end  of  one  of  the 
shelves.  The  facts  already  stated  are  none 
of  them  In  dispute.  The  hole  was  cnt  by 
defendant's  direction  a  day  or  two  before 
the  plalntUTs  accident.  The  plaintiff  testi- 
fied that  she  did  not  know  of  the  existence 
of  the  hole.  The  evidence,  however,  is  that 
the  employte  In  a  general  way  were  warn- 
ed of  its  existence,  and  several  witnesses 
testified  that  plaintiff,  after  she  claimed  that 
she  was  hurt,  stated  that  she  knew  that  the 
hole  was  there,  but  that  she  had  forgotten 
It,  and  her  evidence  in  that  respect  is  con- 
tradicted by  that  of  many  other  witnesses, 
but  is  supported  to  some  extent  by  others. 
However,  the  great  burden  is  against  her 
on  that  point  Such  being  the  case,  de- 
fendant asks  the  court  to  consider  the  case 
as  If  plaintiff  knew  of  the  existence  of  the 
hole  and  that  it  was  left  unguarded;  and 
contends.  If  so  considered,  that  the  plaintlfF 
has  no  case,  and  that  the  trial  court  should 
have  Instructed  the  Jury  to  return  a  verdict 
for  defendant 

At  the  outset  It  Is  admitted  that  the  de- 
fendant company  was  guilty  of  negligence  in 
cutting  and  leaving  the  hole  unguarded ;  but 
It  is  claimed  that  plaintiff's  injury,  If  any, 
was  the  approximate  result  of  her  own  con- 
tributory negligence.  On  further  examina- 
tion of  the  evidence  It  will  be  found  that 
plaintiff  testified  that  on  the  afternoon  men- 
tioned, when  she  quit  her  work,  she  went 
upon  the  platform  and  got  some  of  her 
articles  of  clothing  that  were  hanging  upon 
a  hook,  and  tben  went  to  the  place  in  ques- 
tion to  get  a  pair  of  gloves  from  her  box; 
that,  in  tbe  act  of  reaching  up  for  It  her  left 
foot  went  down  Into  the  hole;  that  as  she 
went  down  she  threw  her  arm  out  and 
caught  the  curtain ;  that  as  she  went  down 
the  Joist  struck  her  under  the  left  arm,  and 
her  hip  struck  upon  the  canopy  over  the 
range ;  that  the  curtain  at  tbe  place  extended 
partly  over  the  hole.  Mrs.  Ii.  H.  Schweiger, 
a  witness,  corroborates  plaintiff  as  to  the 
location  of  the  box  at  the  west  end  of 
shelves.  She  heard  tbe  noise  caused  by  her 
fall  and  saw  her  hanging  in  the  hole,  grip- 
ping \^lth  one  band  the  curtain.  Miss  Lulu 
Harris  was  also  present  at  the  time,  and 
corroborates  plaintiff  in  reference  to  the 
location  of  the  box,  the  proximity  of  the 
hole,  and  the  position  of  tbe  curtain;  and 
there  is  no  evidence  whatever  contradicting 
the  statement  of  plaintiff  as  to  how  she 
happened  to  step  into  the  hole.  The  defend- 
ant upon  the  assumption  that  plaintiff  knew 
Of  the  existence  of  the  bole,  contends  that, 


88  she  did  not  look  for  it  she  is  not  entitled 
to  recover  under  the  following  authorities, 
viz.:  Kelsay  v.  Mo.  Pac.  By.  Co.,  120  Mo. 
S62,  80  S.  W.  889 ;  Lane  v.  Mo.  Pac.  By.  Co., 
132  Mo.  4,  83  S.  W.  ««,  1128;  Payne  v.  C. 
&  A.  R.  R.  C!o.,  136  Mo.  662,  88  S.  W.  308 ; 
and  other  causes  of  kindred  character.  The 
authorities  named  refer  to  where  parties 
were  injured  at  railroad  crossings,  wherein. 
the  court  held  that  persons  approaching  sncb 
crossing  should  look  and  listen  for  approach- 
ing trains,  and  that  it  they  failed  to  do 
so,  they  were  guilty  of  contributory  neg:!!- 
gence,  and  could  not  recover  for  injury  sus- 
tained while  in  the  act  of  crossing,  not- 
withstanding the  railroad  company  was 
guilty  of  negligence  In  falling  to  ring  tbe 
bell  or  sound  the  whistle.  Others  referred 
to  are  similar  upon  principle. 

But  we  are  of  the  opinion  that  the  rale 
In  those  cases  has  no  application  to  this, 
for  here  the  defendant  and  plaintiLfl  bore  to 
each  other  the  relation  of  master  and  serv- 
ant The  almost  universal  rale  governing 
such  relation  is  that  the  master  is  bonnd  to 
provide  for  his  servant  a  reasonably  safe 
place,  taking  into  consideration  the  natnre 
of  the  employment  in  which  he  is  required 
to  perform  the  service  due  to  the  master 
under  the  terms  of  the  contract  of  his  em- 
ployment The  rule  is  so  well  settled  in  this 
country  ttiat  it  is  useless  to  call  attention 
to  any  authorities  upon  the  question.  As 
a  waiter  in  defendant's  tearoom,  plaintiff 
was  required  to  change  her  ordinary  street 
clothing  for  such  as  were  suitable  for  serv- 
ice in  the  tearoom  and  to  doff  her  working 
clothes  when  the  day  was  over,  and  8l>e 
was  leaving  the  establishment  and  resume 
her  ordinary  attire,  for  which  purpose  de- 
fendant had  provided  the  platform  or  mes- 
zanine  floor,  shelves,  and  curtain,  as  describ- 
ed. The  place  provided  for  the  purpose  was 
rendered  unsafe  and  dangerous  by  reason 
of  the  hole  cut  in  the  platform  in  such  close 
proximity  to  the  shelves,  and  left  nngoarded. 
It  was  gross,  if  not  criminal,  negligence  on 
the  part  of  defendant  company,  which  it 
seeks  to  mitigate  by  casting  the  blame  npoa 
its  employs,  who  failed  to  place  a  guard 
around  the  place  as  directed;  but  the  act 
of  the  employe  was  the  act  of  the  principal 
In  law,  and  because  the  employ^  disobeyed 
orders  does  not  in  any  degree  relieve  defend- 
ant from  liability  for  the  wrongful  act 

Assuming,  for  the  sake  of  argument  that 
plaintiff  knew  of  the  existence  of  the  on- 
guai^ed  hole  in  the  platform,  it  la  not  a  nec- 
essary Inference,  tmder  the  circumstances, 
that  she  was  guilty  of  such  contrlbntoi? 
negligence  as  to  preclude  her  right  to  recover 
the  damages  she  sustained  in  consequence 
of  her  injuries.  The  hole  had  been  made 
only  a  day  or  two  previous,  not  a  suflicleDt 
length  of  time  under  ordinary  circumstancea 
for  plaintiff,  who  had  been  accustomed  to 
use  the  platform,  to  have  become  accustomed 
and  familiar  with  its  changed  conditioii,  and 
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under  wblcb  she  might  have  inadrertently 
or  accldently  stepped  Into  the  hole.  It  seems 
to  ua  that  In  plaintiff's  tffatt  to  reach  up 
for  her  box  the  misstep  she  made.  In  the 
light  of  all  the  circumstances,  ought  not  as 
a  matter  of  law  be  construed  as  an  act  of 
negligence.  We  do  not  think  she  was  guilty 
of  negligence.  At  most.  It  was  a  question 
for  the  Jury  to  decide,  and  the  trial  court 
was  clearly  right  in  overruling  defendant's 
demurrer  to  the  evidence. 

And,  Independent  of  the  rule  governing 
the  relation  of  master  and  servant,  a  mere 
knowledge  of  the  existence  of  the  unguarded 
hole  In  the  platform  would  not  be  sufficient 
to  defeat  plaintiff's  right  of  recovery.  Barr 
V.  City  of  Kansas,  105  Mo.  560,  16  S.  W.  483. 
In  that  case  it  was  shown  that  plaintiff  fell 
into  a  hole  in  the  street,  of  which  she  had 
knowledge,  while  she  was  mnnlng  in  one 
jOlrection  and  looking  In  another.  The  court 
held  that  her  negligence  was  a  question  for 
the  Jury.  See,  also,  Campbell  v.  City  of 
Stanberry,  106  Mo.  App.  66, 78  S.  W.  282.  The 
authorities  are  numerous  to  the  same  effect. 
The  plaintiff  testified  that  there  was  a  paper 
over  the  hole,  which  she  carried  down  with 
her  when  she  fell.  Defendant  objected  to 
this  evidence  on  the  ground  that  it  had  not 
been  pleaded,  and  that  no  reference  was 
made  to  it  in  her  petition.  We  think  the 
objection  was  without  merit.  It  was  a  part 
of  the  res  gestae.  The  court  Instructed  the 
Jury  that  it  was  not  to  be  considered  as  evi- 
dence of  negligence  upon  the  part  of  defend- 
ant and  limited  its  effect  to  the  question  as 
to  whether  plaintiff  knew  of  the  existence 
of  hole  before  she  fell  into  it.  It  was  not 
Introduced  to  show  negligence  upon  the  part 
of  defendant,  but  to  rebut  any  presumption 
of  negligence  upon  her  part,  and,  as  such, 
it  was  not  necessary  to  plead  it;  and,  as 
defendant's  negligence  was  admitted.  It  was 
aKogetber  harmless  in  that  respect. 

Instruction  No.  6  is  the  subject  of  criticism 
upon  the  part  of  the  defendant.  It  reads  as 
follows:  "The  court  instructs  the  Jury  that 
they  are  bound  to  accept  as  true  the  opinions 
of  the  doctors  who  have  testified  as  experts 
in  this  case,  but  may  give  said  opinions  and 
each  of  them  such  weight  as  the  Jury  may 
deem  them  entitled  to,  or  altogether  disre- 
gard such  opinions,  in  so  far  as  the  Jury, 
from  all  the  facts  and  circumstances  in  evi- 
dence, may  believe  such  opinions  reason- 
able." The  Instruction  is  correct  in  every 
particular,  except  the  last  word  "reason- 
able." It  is  a  clerical  error,  as  every*  one 
would,  from  the  sense  of  the  instruction, 
come  to  the  conclusion  that  "unreasonable" 
was  meant  Such  verbal  criticisms  are  usu- 
ally rejected  by  the  courts.  Shortel  v.  City 
of  St  Joseph,  104  Mo.  114,  16  S.  W.  887,  24 
Am.  St  Rep.  317;  Blchom  v.  Mo.  Pac.  Ry. 
Co..  130  Mo.  675,  32  S.  W.  883. 

The  defendant  finally  contends  that  the 
Judgment  is  excessive.  The  verdict  rendered 
by  the  Jury  was  for  $7,193.    The  trial  court 


compelled  plaintiff  to  enter  a  remlttnr  In  the 
sum  of  12,684,  which  left  the  amonnt  of  the 
judgment  at  $4,498.  There  was  a  former 
trial  of  the  cause  In  which  the  Jury  returned 
a  verdict  for  $4,900.  We  have  examined  the 
evidence  as  to  the  extent  of  plaintiff's  in- 
juries, and  find  it  to  be  of  the  most  conflict- 
ing character.  The  doctors  introduced  as 
witnesses  by  the  respective  parties,  as  usual, 
disagree  In  the  most  important  particulars. 
There  was  much  evidence  that  plaintiff  was 
severely  and  permanently  injured,  and.  If 
her  own  testimony  and  that  of  the  witnesses 
Is  to  be  believed,  the  Judgment  is  not  ex- 
cessive. The  Juries  have  passed  upon  the 
question,  who  have  fixed  her  damages  great- 
ly In  excess  of  the  Judgment  as  it  now 
stands.  The  Judge  who  tried  the  case  has 
passed  upon  the  question.  In  view  of  all 
this,  we  do  not  feel  Justified  In  interferiug 
with  the  Judgment. 
The  cause  is  affirmed.    All  concur. 


MeCORMICK  v.  UNITED  STATES  PIDBLI- 
TX  ft  GUARANTY  CO. 

(Kansas    City    Court    of    Appeals.    Missonri. 
June  26,  1905.) 

CoNTBA.or8 — AonoK  vor  Bbxaoh — PrnnoN. 

A  count  of  a  petition,  settintr  out  a  contract 
of  employment  on  commission  and  alleging  per- 
formance on  plaintiff's  part  and  breach  by 
defendant,  whereby  plaintiff  was  prevoited  from 
doing  aiur  business,  and  that  plaintiff  remained 
in  defendant's  service  4Vi  months,  till  defendant 
discharged  him,  and  bv  reason  of  defendant's 
said  acts  lost  4t>^  montns'  time,  of  the  value  of 
$650,  and  in  the  performance  of  said  contract 
incnrred  $60  expenses,  is  for  breach  of  con- 
tract, and  not  on  Quantum  meruit 

Error  to  Circuit  Court  Jackson  County; 
James  B.  Gibson,  Judge. 

Action  by  Mlllson  McCormlck  against  the 
United  States  Fidelity  &  Guaranty  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Rehearing  denied  November  0,  1906. 

R.  J.  Ingraham,  Warren  N.  Groff,  and  Oar- 
land  M.  Jones,  for  plaintiff  In  error.  C.  F. 
Mead  and  John  0.  Stearns,  for  defendant  in 
error. 

BROADDUS,  P.  J.  This  Is  an  action  brought 
by  plaintiff  against  the  defendant  to  re- 
cover damages  by  reason  of  its  failure  to 
carry  out  a  certain  contract  entered  into  by 
the  parties  to  the  suit  Upon  the  trial  the 
finding  and  Judgment  were  for  plaintiff,  and 
the  defendant  sued  out  a  writ  of  error.  The 
only  question  in  the  case  is  raised  upon  the 
pleadings. 

On  December  26th,  1801,  the  plaintiff  com- 
menced this  suit  in  the  circuit  court  of  Jack- 
son county  and  filed  the  following  petition, 
viz.: 

"First  count:  For  his  first  cause  of  action 
plaintiff  says  that  defendant  was  at  all  times 
herdnafter  mentioned,  and  has  ever  since 
lyeeD,  a  private  corporation  ^>^^state  of 
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Maryland,  organized  to  transact  a  fidelity 
and  judicial  surety  business,  authorized  under 
the  law  of  said  state  to  become  surety  upon 
the  bonds  of  ofBcers  and  employes  of  banks, 
mercantile  houses,  railroads,  express  and  tele- 
graph companies,  officers  of  states,  cities,  and 
counties,  of  contractors,  •  •  •  and  all 
other  bonds  required  to  be  given  in  court 
proceedings,  and  is  not  authorized  to  transact 
such  business  in  this  state.  That  on  or  atiout 
November  10,  1886,  defendant,  being  desirous 
to  extend  its  business,  proposed  in  writing  to 
plaintiff  that  he  should  accept  the  general 
agency  for  Missouri  of  said  company,  to  so- 
licit and  contract  for  business  in  said  state. 
Said  proposition  was  comprised  in  two  let- 
ters of  said  date,  written  to  plaintiff  by  de- 
fendant, and  attached  hereto  under  marks, 
respectively,  to  exhibits  "A"  and  "B."  And 
plaintiff  at  said  time  was  engag;ed  In  lucra- 
tive and  profitable  business  in  Chicago,  111., 
yielding  him  an  income  of  $150  per  month, 
and  defendant,  well  knowing  plaintifTs  then 
situation  and  the  profits  of  his  then  business, 
made  said  proposition  with  the  intention  of 
establishing  a  lasting  and  still  more  profitable 
business  for  plaintiff  and  itself  in  the  state 
of  Missouri,  with  headquarters  at  Kansas 
City,  and  defendant  thereby  intended  to  and 
did  undertake  to  comply  with  the  It.ws  of 
Missouri  pertaining  to  surety  and  trust  com- 
panies and  qualify  for  the  transaction  of 
sud>  business  in  the  cities  and  towns  of  said 
tstate,  and  did  undertake  to  establish  a  bosi- 
ness  of  that  character,  and  agreed  to  permit 
plaintiff  to  retain  as  his  profits  therein  20  per 
cent,  on  fidelity  bonds  and  16  per  cent  of  the 
premiums  on  Judicial  bonds  received  by  de- 
fendant npoa  business  written  by  plaintiff. 
And  In  reliance  thereon,  and  depending  for 
bis  compensation  solely  upon  the  profits  afore- 
said, plaintiff,  in  writing,  accepted  said  propo- 
sition, severed  his  connection  with  his  Chicago 
«mployers,  came  to  Kansas  City,  Mo.,  notified 
defendant  that  he  was  ready,  able,  and  will- 
ing to  perform  his  part  of  the  contract,  and 
to  solicit  business  for  and  represent  defendant 
in  said  territory.  But  defendant,  utterly  dis- 
regarding its  duty  to  plaintiff,  failed,  neglect- 
ed, and  refused  to  comply  with  the  laws  of 
Missouri  In  respect  to  surety  and  trust  com- 
panies, and  to  furnish  plaintiff  permits  from 
«aid  state  and  municipal  officers  to  authorize 
taim  to  transact  such  business,  all  of  which 
it  had  in  said  proposition  agreed  to  do.  Plain- 
tiff, on  his  part,  has  done  each  and  everything 
required  by  said  proposition  and  his  accept- 
ance thereof  to  be  by  him  done  and  performed. 
Plaintiff  remained  in  defendant's  service  from 
said  November  10, 1896,  until  on  or  tCbont  the 
Ist  day  of  April,  1897,  at  which  date  defendant 
revoked  said  agency  and  discharged  plaintiff. 
During  said  period  of  time,  from  November 
10,  1896.  until  April  1,  1897,  the  surety  and 
tmst  company  business  in  the  state  of  Miss- 
ouri was  most  profitable,  and  the  profits  of 
plaintiff's  said  agency  in  the  state  of  Missouri, 
had  defendant  performed  its  contract,  wonid 


have  been  exceeding  great,  to  wit,  the  sum  of 
$1,300,  no  part  of  which  has  been  paid,  al- 
though plaintiff  has  often  demanded  tlie  aune. 
Wherefore  plaintiff  says  that  he  has  been 
damaged  in  the  sum  of  $1,300,  for  which, 
with  his  costs,  plaintiff  prays  Judgmoit. 

"Second  count:  For  his  second  cause  of 
action,  pleading  now  in  the  alternative,  plain- 
tiff says  that  defendant  was  at  all  the  times 
hereinafter  mentioned,  and  has  ever  since 
been,  a  private  corporation  of  the  state  of 
Maryland.  That  from  November  10,  1896, 
until  April  1,  1897,  plaintiff  was  employed 
by  defendant  as  general  a^ent  for  Hisaonri, 
and  defendant  undertook  and  promised  to  pay 
him  the  reasonable  value  of  Ills  time  and 
services  daring  said  period.  That  altboogb 
plaintiff,  during  said  time,  did  all  the  things 
required  of  him  to  be  done  by  defendant,  and 
his  said  time  and  services  were  reasonably 
worth  $190  per  month,  and  although  plaintiff 
has  frequently  demanded  of  defendant  that 
It  should  pay  him  therefor,  defendant  has 
always  failed  and  neglected  to  so  pay  liim. 
and  is  now  indebted  unto  plaintiff  in  tbe  sum 
of  $700,  for  which,  with  his  costs,  he  prays 
judgment" 

Before  the  trial  several  amendments  were 
made,  but  the  cause  was  tried  on  tbe  amended 
petition  filed  April  23,  1902,  which  contained 
two  counts,  the  first  of  which  is  substantially 
the  same  as  that  contained  in  the  original 
petition.  The  second  count,  after  reciting, 
also,  in  substance  the  contents  of  the  first 
count,  alleged  as  follows: 

"(S)  Plaintiff  remained  in  defoidanf  a  serv- 
ice from  said  November  10,  1896,  until  on  or 
about  the  1st  day  of  April,  1897,  and  plain- 
tiff, by  reason  of  the  acts  of  defendant  afore- 
said, has  lost  4%  months'  time,  ot  tbe  value 
of  $660,  and  in  the  performance  of  bis  said 
contract  has  incurred  expense  in  the  scam  of 
$60.  Although  plaintiff  has  repeatedly  de- 
manded of  defendant  that  it  should  pay  him 
said  sum  of  $700,  no  part  thereof  has  ever 
been  paid  him,  and  plaintiff  now  says  tliat 
be  has  been  damaged  in  the  sum  of  $700. 
with  interest  from  the  institution  of  this 
action,  December  26,  1001,  at  the  rate  of  6 
per  cent  per  annum,  and  for  same,  with  bi<> 
costs,  plaintiff  prays  judgment" 

The  plaintiff  dismissed,  his  first  count,  and 
trial  was  had  upon  the  second  count  of  the 
petition.  Among  other  defenses,  tbe  defend- 
ant set  up  the  statute  of  limitations  as  to 
piaintUTs  second  count  in  tbe  amended  peti- 
tion; it  being  contended  that  said  count  i» 
folinded  on  quantum  meruit  and  a  cause  of 
action  that  accrued  more  than  five  years  be- 
fore the  filing  of  tbe  said  amended  petition. 
There  is  no  doubt  but  what  a  suit  on  quan- 
tum meruit  is  a  distinct  cause  of  action  from 
that  of  contract  "When  a  servant  is  wrcng- 
fuUy  discharged  by  his  master,  he  may  sue 
for  a  breach  of  the  contract  or  he  may  elect 
to  treat  the  contract  as  rescinded,  and  re- 
cover on  quantum  meruit  for  services  ren- 
dered."   And,   "where   the  petition   coimts 
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on  both  the  theory  of  a  breach  of  the  con- 
tract and  a  quantum  meruit,  the  remedy  of 
the  defendant  is  by  motion."  Ebrlich  t. 
Insurance  Co.,  88  Mo.  249;  Glover  t.  Hender- 
son, 120  Mo.  367,  26  S.  W.  175,  41  Am.  St 
Rep.  696;  Warder  v.  Seltz,  167  Mo.  140,  67 
.S.  W.  537.  It  is  the  setUed  law  of  the  state 
that  in  a  suit  on  contract  the  plaintiff  can- 
mot  recover  on  quantum  meruit  Mansur  t. 
Botts,  80  Mo.  651;  Williams  ▼.  Railway 
Co.,  112  Mo.,  loc.  Clt  491,  20  S.  W.  631,  34 
Am.  St  Bep.  403;  Moore  v.  Mfg.  Co.,  113 
Mo.  99,  20  S.  W.  975;  Redman  t.  Adams, 
165  Mo.  60,  65  S.  W.  300. 

But  plaintiff  contends  that  the  second 
count  Is  a  declaration  on  the  contract  and 
not  action  on  Quantum  meruit.  The  count 
sets  out  the  contract  and  alleges  perform- 
ance upon  the  part  of  plaintiff,  and  that 
while  "in  defendant's  service  from  said 
November  10,  1896,  until  on  or  about  the 
lat  day  of  April,  1S97,  and  plaintiff,  by  rea- 
son of  the  acts  of  defendant  aforesaid,  has 
lost  4%  months'  time  of  the  value  of  $650, 
and  in  the  performance  of  his  said  contract 
bas  Incurred  expenses  in  the  sum  of  $50," 
etc.  In  Redman  v.  Adams,  supra,  it  was 
held  that  the  plaintiff,  by  setting  up  the 
whole  history  of  the  transaction  between  the 
parties,  did  not  make  the  case  one  of  con- 
tracts, and  it  does  not  necessarUy  follow 
that  because  the  plaintiff  here  set  out  the 
contract  it  would  constitute  such  as  his 
cause  of  action. 

In  determining  the  question  it  Is  necessary 
to  keep  in  mind  what  is  meant  by  the  courts 
when  the  term  "quantum  meruit"  is  used. 
The  meaning  of  the  term  is  illustrated  by 
Bouvier  as  follows:  "When  a  person  em- 
ploys another  to  do  wort:  for  him,  without 
any  agreement  as  to  his  compensation,  the 
law  implies  a  promise  from  the  employer  to 
the  workman  that  he  will  pay  him  for  his 
services  as  mnch  as  he  may  deserve  or 
merit"  The  second  count  of  the  petition  is 
not  for  services  rendered,  but  for  damages 
for  lost  time  occasioned  by  defendant's  viola- 
tion of  the  contract.  It  sufficiently  appears 
that  notwithstanding  defendant  employed 
plaintiff  to  perform  certain  services,  it  violat- 
ed its  contract  in  not  permitting  him  to  per- 
form such  service,  thereby  preventing  him 
from  earning  a  compensation.  This  breach 
of  contract  by  defendant  resulted  In  damages 
to  the  plaintiff,  for  which  he  asks  compensa- 
tion. He  does  not  ask  for  the  reasonable 
value  of  his  services,  but  for  damages  for 
the  breach,  to  be  measured  by  the  reasonable 
value  of  his  earning  capacity  for  the  time 
lost  The  second  count  is  based  on  the  con- 
tract, and  is  in  effect  the  same  as  stated 
In  the  second  count  of  the  original  petition, 
except  the  latter  is  founded  on  quantum 
meruit  If  it  could  be  construed  that  the 
second  count  of  the  amended  petition  was 
on  quantum  meruit.  It  would  be  amendment 
of  tbe  original  petition,   which  would,  of 


course,  be  sufficient  to  defeat  application  of 
tbe  five  years'  statute  of  limitations. 

It  follows  from  tbe  foregoing  that  the 
action  of  the  court  is  affirmed.    All  concur. 


NBELET   T.   BANE  OF   INDEPENDENCE 
etal. 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  26,  1905.) 

EzEcprioN  —  Equities  —  Pbotectioit  .bt  In- 

JTTOCTIOW. 

Where  plaintiff's  gl'andfather,  with  his 
funds  and  funds  of  plaintiff,  for  the  purpose  of 
providing  her  a  home,  bought  a  house,  but  from 
Ignorance  or  oversight  failed  to  have  tbe  con- 
veyance made  to  her,  having  it  instead  made  to 
her  husband,  she  has  an  equity  therein,  which 
will  be  protected  by  injunction  against  sale  of 
the  property  on  defendant's  execution  against 
plaintiff^B  husband ;  defendant  not  having  given 
the  husband  credit  on  the  faith  that  he  owned 
the  property. 

[Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent  Dig.  Execution,  {  607.] 

Appeal  from  Circuit  Court  Jackson  County; 
A.  F.  Evans,  Judge. 

Suit  by  Myrtle  M.  Neeley  against  the  Bank 
of  Independence  and  another.  BUI  dismiss- 
ed, and  plaintiff  appeals.    Reversed. 

Rehearing  denied  November  6,  1906. 

Paxton  &  Rose,  for  appellant  J.  Allen 
Prewitt  for  respondents. 

BROADDUS,  P.  J.  This  is  a  proceeding 
to  restrain  defendant  bank  and  the  sheriff  of 
tbe  county  from  selling  under  execution  cer- 
tain real  property  situated  In  Blue  Springs, 
Mo.  The  facts  are  that  on  August  IS,  1902. 
one  John  E.  Barnes  conveyed  by  general  war- 
ranty deed  the  property  in  controversy  to 
John  Neeley,  the  husband  of  plaintiff.  The 
consideration  for  tbe  property  was  $500,  of 
which  alxtut  $200  was  paid  In  cash  and  a  note 
was  given  for  the  residue,  which  included 
also  a  debt  of  $28.76  which  Neeley  owed 
Barnes,  making  the  total  amount  of  the  same 
$328.76,  which  note  was  signed  by  plaintiff 
and  her  said  husband.  A  deed  of  trust  on 
the  property  was  executed  by  the  husband 
and  wife  as  security  for  the  payment  of  the 
note.  The  property  was  purchased  at  the 
suggestion  of  plaintUTs  grandfather,  Lewis 
Gore,  and  the  cash  payment  was  made  by 
the  sale  of  a  horse  for  $140,  the  property  of 
plaintiff,  and  money  fumlsbed  by  said  Gore; 
but  the  deed,  it  is  alleged,  was  made  to  the 
husband,  John  Neeley,  by  Inadvertence  of  the 
scrivener.  When  the  note  became  due  neither 
plaintiff  nor  her  husband  bad  any  means  with 
which  to 'pay  it.  Lewis  Gore  paid  tbe  note 
and  had  the  deed  of  trust  entered  satlafled  on 
the  records.  Subsequently,  on  the  10th  day 
of  July,  1903,  the  plaintiff  and  her  husband 
conveyed  the  property  to  Lewis  Gore,  who  on 
the  next  day  conveyed  It  to  plaintiff.  On 
the  18tb  of  May,  1908,  the  defendant  bank 
obtained  a  Jud^ent  before  a  justice  of  the 
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peace  against  said  John  Neeley  for  the  sum 
of  $135,  and  on  June  26th  next  thereafter 
filed  a  transcript  thereof  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county,  and 
thereafter  sued  out  execution  thereon,  return- 
able to  the  December  term  of  the  circuit 
court  On  October  12th  following  the  de- 
fendant sheriff  levied  said  execution  on  the 
property  In  question  as  the  property  of  said 
John  Neeley,  and  had  advertised  the  same 
for  sale  when  be  was  restrained  by  these 
proceedings. 

The  evidence  showed  that  John  Neeley 
paid  no  part  of  the  consideration  for  the 
property,  and  that  Lewis  Gore  paid  for  it 
with  bis  oWn  money  and  the  $140  he  got 
from  the  sale  of  plaintiff's  horse.  Lewis 
Gore,  an  old  man  then  82  years  of  age,  who 
negotiated  for  the  purchase  of  the  land  from 
Barnes,  testified  as  follows,  in  part:  '^ 
didn't  mean  to  give  it  as  much  to  John  T. 
Neeley  aa  to  Mrs.  Neeley.  I  meant  to  give 
Myrtle  [referring  to  plaintiff]  a  home.  I 
didn't  request  them  to  make  the  deed  to 
Myrtle,  because  I  didn't  take  It  Into  consider- 
ation. I  didn't  take  It  Into  consideration 
particularly  about  John  getting  away  with 
It  I  meant  It  for  "Mert's'  benefit  I  wouldn't 
have  given  John  nothing,  if  be  had  not  had 
'Mert'  As  to  being  Just  as  willing  to  have 
the  deed  made  to  John  as  to  Myrtle,  knowing 
that  they  were  husband  and  wife,  I  wasn't 
studying  about  the  matter.  I  meant  it  for 
'Mert's'  benefit,  or  I  would  not  have  persuad- 
ed her  to  sell  her  borse  and  put  money  Into 
It"  It  was  shown  that  plaintiff  listed  the 
horse  with  the  assessor  as  the  property  of 
her  husband.  But  there  was  no  controversy 
as  to  her  ownership  of  the  same  as  it  was  a 
gift  to  her  before  her  marriage  from  ber 
grandfather.  There  is  not  the  shadow  of 
doubt  but  what  the  property  was  bought  at 
the  Instance  of  the  grandfather,  with  bis 
funds  and  that  of  plaintiff,  for  the  purpose 
of  providing  her  a  home;  but  it  seems  that 
from  Ignorance  or  oversight  on  the  part  of 
the  grandfather,  he  failed  to  have  the  con- 
veyance made  to  the  wife  Instead  of  the  hus- 
band. The  court  sustained  a  demurrer  to 
plaintiff's  evidence,  and  dismissed  her  bill. 

We  can  scarcely  conceive  of  a  case  where 
the  equities  appeal  stronger  than  that  of 
plaintiff  to  the  conscience  of  the  chancellor. 
Every  dollar  Invested  in  the  property  was  the 
result  of  gifts  upon  tbe  part  of  the  grand- 
father to  provide  for  the  plaintiff  a  home, 
and  his  beneficent  intention  ought  not  to  be 
defeated  upon  the  technical  ground  that  the 
title  to  the  property  through  inadvertence  or 
ignorance  was  originally  vested  lb  the  hus- 
band. Tbe  defendant  bank  has  no  equities 
against  plaintiff's  claim.  It  was  not  shown 
that  it  gave  Neeley  credit  upon  the  faith  that 
be  was  tbe  owner  of  the  property,  and  no  such 
reason  is  urged  to  sustain  tbe  finding  of  the 
court  Although  it  was  not  shown  when  the 
debt  of  the  defendant  bank  was  Incurred,  it 
is  presumed  that  it  was  prior  to  tlie  time 


when  said  Neeley  received  the  title  to  the 
property,  otherwise  it  would  not  be  snbject 
to  its  execution,  as  it  would  be  in  that  case 
a  homestead.  It  is,  however,  contended  tbat 
plaintiff  was  not  entitled  to  the  remedy 
sought  by  injunction.  In  Pawl^  v.  VogeU  42 
Mo.  291,  it  was  held  that:  "If  a  trust  could 
be  maintained  in  equity  in  favor  of  the  wife 
against  her  husband's  creditors  the  proper 
remedy  would  have  been  a  proceeding  in 
equity  on  her  behalf  to  establish  the  settle- 
ment and  to  obtain  a  perpetual  injunction 
to  restrain  a  sale  of  the  property  under  a 
judgment  against  him."  But  as  we  have 
seen  that  the  grandfather  has  already  bad. 
tbe  title  to  the  property  vested  in  tbe 
plaintiff,  there  is  no  necessity  for  a  decree 
of  settlement,  as  a  judgment  restraining  .a 
sale  under  the  execution  would  be  in  tbe 
nature  of  an  affirmance  of  what  has  already 
been  accompllahed.  The  equity  power  la  in 
tbe  court  to  make  good  what  has  already- 
transpired  In  order  to  protect  the  plaintUTs 
indisputable  rights  in  the  property.  And  It 
is  no  defense  to  the  injunction  proceedtngs 
that  defendant  was  unaware  of  plainturs 
equities  at  the  time  he  obtained  jndgmoit 
against  plaintUTs  husband.  And  'injunction 
is  the  proper  remedy,  as  a  purcliaser  at  Ote 
execution  sale  would  acquire  title  unless  noti- 
fied of  plaintUTs  equities.  Parks  et  aL  t. 
Peoples'  Bank,  97  Mo.  190,  11  a  W.  41.  10 
Am.  St  Rep.  206.  Besides,  a  sale  under  de- 
fendant's execution  would  cast  a  dond  upon 
the  plaintifF's  title,  which  la  a  snfiteient 
ground  to  authorize  the  remedy  by  Injnnctioii. 
Rev.  St  1899,  (  8640. 

Tbe  defendant  insists  further  that  the  pro- 
ceeding Involves  tbe  title  to  real  estate  which 
the  law  does  not  authorize  This,  of  course. 
Is  a  mlsappiehenslon.  Other  points  raised 
by  defendant  are  not  noticed,  becaose  deemed 
ImmaterlaL 

The  cause  Is  reversed  and  remanded.  All 
concur. 


RUSSELL  GRAIN  CO.  ▼.  WABASH  R.  CX>. 

(Kansas    City    C!oart   of    Appeals.    Mbatrazl. 
Oct  2.  1905.) 

1.  PuB^nnra  —  CoiroLUSiona  —  Possbmiioii  as 

Cabbies. 

In  an  action  against  a  carrier  for  delay  in 
delivering  goods,  an  allegation  in  the  petition 
that  defendant  company  was  in  possesaion  of  the 
goods  as  a  common  carrier  of  goods  for  hire  was 
not  objectionable  aa  a  mere  conclusion  of  law. 

2.  CABBIEBS — I>I[LAT  IH  Delxvebt — PLKAncto. 

An  allegation  of  the  petition,  in  an  action 
against  a  carrier  for  delay  in  delivering  goods, 
that  it  was  the  duty  and  custom  of  ddendant 
to  maintain  a  place  at  destination  where  kU 
consignees,  and  plaintiff  in  particular,  might 
unload  goods  with  some  degree  of  convenience. 
^KThicb  was  designated  a  "team  track,"  and  tha,: 
defendant,  though  being  inatracted  by  plaintiff  to 
deliver  the  goods  on  the  "team  track,"  did  not  do 
80  until  some  days  thereafter,  should  be  constru- 
ed as  charging  that  defendant  unreeaoDably  de- 
layed putting  the  goods  in  tbe  vrmer  place  for 
unloading  after  it  had  reacbed.  its  oestpatiaa. 
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3.  Save — ^Dittt  or  Cabbdeb. 

It  is  the  duty  of  a  commoa  carrier,  not  only 
to  safely  carry  property  to  its  destination,  but 
to  take  it  to  the  place  provided  at  ttiat  point 
for  delivery  of  similar  property,  and  there  place 
it  in  a  position  of  accessibility. 

[EM.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  290-298.] 

4.  Sake — Sale  of  Pbopestt. 

A  sale  of  goods  in  possession  of  a  carrier 
after  arrival  at  destination,  but  before  delivery, 
did  not  relieve  the  carrier  from  the  duty  to  the 
buyer,  derived  from  the  consignee,  to  place  the 
goods  in  a  position  of  accessibility  for  delivery. 
6.    Same — Bill  of  IiAding — Assiqnment. 

Where  a  carrier  recognized  the  transfer  of 
title  to  goods  in  its  possession  by  the  consignee, 
without  asking  for  the  production  and  surrender 
of  the  bill  of  lading,  and  agreed  to  deliver,  and 
did  deliver,  the  property  to  the  buyer  after  an 
unreasonable  delay,  it  was  no  defense  to  the 
buyer's  right  to  recover  for  such  delay  that  it 
could  not  reouire  defendant  to  carry  out  its  con- 
tract for  failure  to  show  an  assignment  of  the 
bill  of  lading. 
6.  Same— ElxctJSE  fob  Delay. 

Where,  at  the  time  defendant  accepted 
certain  oats  for  shipment,  it  had  knowledge  that 
traffic  was  demoralized  in  its  yards  at  the  {Mint 
of  destination,  but  neglected  to  notify  the  ship- 
per of  such  fact,  defendant  was  bound  to  make 
delivery  in  the  ordinary  course  of  business,  and 
was  liable  for  damages  sustained  by  delay. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  McD.  Trimble,   Special  Judge. 

Action  by  the  Russell  Oralu  Company 
against  the  Wabash  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Rehearing  denied  November  6,  1905. 

Geo.  S.  Orover,  Frank  P.  Sebree,  and  J.  D. 
Wendorff,  for  appellant  Sherman  &  Fletch- 
er, for  respondent 

JOHNSON,  J.  On  July  21,  1908,  defend- 
ant, a  common  carrier,  received  at  Council 
Blnffh,  Iowa,  two  cars  of  oats,  which  it  under- 
took for  a  consideration  to  transport  to  Kan- 
sas City  and  there  deliver  to  R.  J.  Thresher, 
tbe  consignee  named  in  the  bill  of  lading. 
On  tbe  morning  of  tbe  28tb  Inst  defendant 
notlfled  consignee,  wbo  was  in  tbe  grain  busi- 
ness at  Kansas  City,  of  tbe  arrival  of  tbe 
cars.  Following  usual  custom,  defendant 
bad  placed  tbem,  on  arrival,  upon  a  side 
track  in  its  yards  in  Harlem,  across  tbe 
river,  awaiting  inspection  by  tbe  grain  in- 
spector and  orders  for  disposition  by  the 
consignee.  Delivery  of  grain  billed  to  Kan- 
sas City  was  customarily  made  either  by 
taming  the  cars  over  to  a  connecting  car- 
rier at  tbe  yards  in  Kansas  City  or  by  placing 
tbem  upon  a  team  track  in  said  yards  for 
unloading  into  wagons.  After  tbe  inspection 
of  tbe  oats  tbe  consignee  was  fumisbed  by 
the  Inspector  with  a  sample  from  each  car, 
and  on  the  same  day,  July  28th,  sold  both 
-car  loads  by  sample  to  plaintiff,  another  grain 
dealer  in  Kansas  City.  Shortly  after  the 
sale  was  consummated  Thresher  and  plain- 
tiff both  telephoned  defendant's  agent  in 
charge  of  its  Kansas  City  freight  office,  noti- 
fying bim  of  tbe  sale  and  instructing  him 


to  have  the  cars  switched  upon  the  team 
track  as  soon  as  possible  for  unloading. 
This  he  agreed  to  do,  without  objection  or 
question  of  any  kind.  Plaintiff  states  that 
tbe  agent  agreed  to  have  the  cars  on  the 
team  track  by  10  o'clo<^  tbe  following  morn- 
ing, tbe  29tb  Inst;  but  the  latter,  though 
admitting  his  unconditional  promise  to  de- 
liver tbem  as  requested,  denied  that  he 
agreed  to  have  them  switched  in  tbe  time 
stated  by  plaintiff.  Although  repeatedly 
urged  by  plaintiff  to  switch  tbe  cars  sooner, 
they  were  not  placed  upon  tbe  team  track 
until  August  eth  and  lOtb,  respectively. 
They  were,  however,  on  those  dates  delivered 
to  plaintiff,  without  any  question  of  its  right 
to  receive  tbem  and  without  extra  charge 
for  switching.  The  market  value  of  tbe 
oats  steadily  declined  from  July  28tb  to  tbe 
date  of  delivery,  and  this  suit  was  brought 
to  recover  tbe  damages  sustained  thereby, 
upon  the  ground  that  defendant  failed  to 
deliver  the  oats  within  a  reasonable  time. 
It  appears  that  usually  the  time  required 
by  defendant  in  switching  cars  from  tbe 
Harlem  yards  to  the  team  track  was  from 
24  to  SB  hours  after  receiving  tbe  order  from 
the  consignee.  Plaintiff  recovered  judgment, 
and  defendant  appealed. 

Tbe  first  error  assigned  relates  to  the 
sufficiency  of  the  allegations  in  the  petition 
to  constitute  a  cause  of  action.  In  the  first 
count  it  is  charged:  "That  the  defendant  Is 
and  was,  at  all  such  times,  a  common  carrier 
of  goods  for  hire,  owning  and  operating  a 
line  of  railroad  extending  In  and  from  the 
city  of  Kansas  City,  Jackson  county,  Missou- 
ri, and  elsewhere,  and  that  as  such  common 
carrier  of  goods  for  hire,  it  is  and  was  tbe 
duty  of  said  defendant  to  safely  convey, 
transport  and  deliver,  within  a  reasonable 
time,  any  and  all  goods  accepted  for  ship- 
ment Plaintiff  says  that  it  Is  and  was  the 
further  duty  and  custom  of  this  defendant 
to  maintain  a  place  in  Kansas  City,  Missouri, 
where  all  consignees,  and  this  plaintiff  in 
particular,  might  unload  freight  or  goods 
with  some  degree  of  convenience,  and  that 
such  place  is  usually  designated  a  team 
track.'  Plaintiff  further  says  that  on  or 
about  July  28,  1903,  tbe  said  defendant,  at 
Kansas  City,  Missouri,  was  in  possession  of 
47,680  pounds  oats,  contained  in  car  No. 
61,463  N.  T.  C.  (as  a  common  carrier  of  goods 
for  hire),  belonging  to  plaintiff.  Plaintiff 
further  says  that  on  or  about  July  28,  1903, 
plaintiff  instructed  this  defendant  to  deliver 
said  oats  to  defendant's  team  track,  but  that 
said  oats  were  not  delivered  until  on  or  about 
August  10,  1903."  The  second  count,  in  sub- 
stance the  same  as  tbe  first  seeks  damages 
on  account  of  tbe  delay  In  the  delivery  of  the 
remaining  car,  which  it  is  stated  was  placed 
on  the  team  trac*  on  August  6tb. 

Defendant  says  tbe  statement  alone  that  it 
was  in  possession,  as  a  common  carrier  of 
goods  for  hire,  of  a  car  of  oats  belonging 
to  plaintiff,  is  not  the  afflrqratloiMKt  a  fact. 
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but  a  conclusion  of  law.  Every  fact  constl- 
tutlve  of  the  cause  of  action  muBt  be  pleaded 
to  entitle  the  plaintiff  to  adduce  proof  there- 
of. A  conclusion  of  law  cannot  take  the 
place  of  constitutive  facts,  for  the  reason 
that  it  is  a  mere  consequence,  following  the 
existence  of  predicative  facts,  and  therefore 
cannot  even  tend  to  establish  that  which 
is  necessary  to  call  it  into  action.  Put  de- 
fendant evidently  has  fallen  into  the  common 
error  of  mlstatdng  an  inference  of  fact  for 
a  conclusion  of  law.  That  an  ultimate  fact 
upon  which  may  rest  the  whole  fabric  of  the 
cause  of  action  pleaded  is  not  susceptible  of 
direct  proof,  but  must  result  as  a  corollary 
from  other  facts,  does  not  make  of  it  any- 
thing but  a  fact,  and  certainly  does  not  call 
for  the  statement  In  the  petition  of  the 
means  by  which  its  existence  is  to  be  estab- 
lished. Its  incorporation  Into  the  statement 
of  elemental  facts  apprises  the  defendant 
of  the  nature  of  the  relation  it  bears  to  the 
cause  of  action  asserted  and  the  character 
of  the  proof  necessary  to  sustain  or  over- 
throw it,  and  this  complies  with  the  require- 
ments of  good  pleading.  It  follows  that 
the  averments  under  consideration  must  be 
held  to  be  the  statement  of  constitutive  facts, 
and  not  conclusions  of  law. 

Nor  do  we  think  the  petition  la  deficient 
in  the  allegations  relating  to  the  obligation 
of  the  defendant  to  deliver  the  oats  upon 
the  team  track.  Reasonably  construed,  the 
language  employed  means  that  defendant 
unreasonably  delayed  putting  the  cars  in 
the  proper  place  for  unloading  after  they 
had  reached  their  destination.  It  is  the 
duty  of  the  common  carrier,  not  only  to 
safely  carry  property  to  Its  destination,  but 
to  take  it  to  the  place  provided  at  that  point 
for  delivery  to  consignees  of  property  of 
Its  kind,  and  there  place  It  in  a  position  of 
Hccessibility.  Defendant  insists  that  under 
the  facts  In  evidence  It  was  under  no  duty 
to  plaintiff  to  take  cars  from  the  Harlem 
.Tarda  to  the  team  track,  for  the  reason  that 
plaintiff  had  no  contract  with  it.  A  sale 
of  the  oats  by  the  consignee  to  the  plaintiff, 
while  they  were  In  the  yards  at  Harlem, 
carried  with  it,  as  an  incident,  the  rights 
the  former  had  under  the  contract  of  af- 
freightment To  say  otherwise  would  be 'to 
take  a  property  right  from  the  consignee 
and  give  it  to  the  carrier.  It  Is  conceded 
that,  had  Thresher  remained  the  owner  of 
the  oats,  defendant  was  under  duty  to 
place  the  cars  upon  the  team  track  at  his 
direction  without  additional  charge.  No  rea- 
son is  apparent  for  releasing  the  carrier 
from  the  performance  of  this  or  any  other 
duty  under  its  contract  by  the  fact  of  the 
sale  of  the  property  while  In  transit. 

Nor  is  any  merit  to  be  found  in  the  sug- 
;;eBtion  that  plaintiff's  right  to  require  the 
defendant  to  carry  out  its  contract  is  affected 
by  the  failure  to  prove  an  assignment  of 
the  bill  of  lading  by  the  consignee  to  plain- 
tiff.   The  possession  of  this  Instrument  by 


plaintiff,  duly  assigned,  would  have  be^ 
an  evidence  of  plaintiff's  ownership  and 
right  to  possession  of  the  property,  aucl 
of  its  right  to  be  substituted  as  consignee, 
but  it  was  not  iDdlspensabl6  to  the  transfer 
of  any  or  all  of  the  rights  mentioned.  Sucli 
transfer  could  have  been  otherwise  evi- 
denced. Whatever  may  have  been  the  ligbt 
of  the  defendant  to  require  the  production 
and  surrender  of  the  bill  of  lading  before 
delivering  the  oats,  it  Is  not  now  in  a  posi- 
tion to  base  any  claim  upon  such  right. 
From  the  time  of  the  announcement  of  tbe 
sale  It  recognized  plaintiff  as  the  rightfnl 
owner  of  the  property,  and  made  dellverj- 
to  him  without  requiring  further  proof  of 
the  transfer  of  tttie  than  a  verbal  state- 
ment of  the  vendor  and  vendee,  and  withont 
asking  for  the  production  and  surrender  of 
the  bill  of  lading.  The  uncontradicted  evi- 
dence of  both  vendor  and  vendee  is  that 
the  sale  was  made  on  July  28th.  Under 
these  facts  the  point  Is  technical,  not  snb- 
stantial,  and  will  be  disregarded. 

The  court  instructed  the  Jury  on  behalf 
of  the  plaintiff  as  follows:  "Ton  are  In- 
strudted  that  it  was  the  duty  of  the  defend- 
ant railway  company  to  transfer  and  de- 
liver the  property  In  question,  to  the  place 
designated  by  the  plaintiff,  within  a  reason- 
able time  and  without  unnecessary  delay, 
and,  if  you  find  from  the  evidence  that  tbe 
defendant  did  not  so  transport  and  deliver 
plaintiffs  property  to  the  team  track  desig- 
nated by  plaintiff  within  a  reasonable  tlnae 
and  without  unnecessary  delay,  then  your 
verdict  must  be  for  the  plaintiff  for  the 
difference  in  the  market  value  In  tiie  prop- 
erty when  it  should  have  been  delivered  and 
the  market  value  of  the  proi)erty  when  It 
actually  was  delivered."  This  instruction  la 
criticised  upon  the  ground  that  It  ignores  a 
substantial  defense  offered  by  the  defendant. 
The  defense  referred  to  is  pleaded  In  the 
answer  and  is  supported  by  evidence.  It 
Is  in  substance  this :  On  June  1,  1903,  and 
for  some  days  thereafter  a  flood  of  unnsnal 
and  extraordinary  violence  swept  over  tbe 
bottoms  of  the  Missouri  and  Kansas  rlvem. 
Defendant's  yards  at  Kansas  City  and  Har- 
lem were  inundated  and  so  injured  that  it 
was  impossible  to  operate  them  at  all  un- 
til after  the  18th  of  June,  and  from  then  on, 
for  a  period  of  several  months,  partly  on 
account  of  the  demoralized  physical  condi- 
tion of  the  tracks  and  other  fadUtiea  and 
partly  because  of  the  congestion  of  business 
resulting  from  this  abnormal  condition,  de- 
fendant was  greatiy  Impeded  and  delayed 
in  making  deliveries  of  freight  to  Its  patrons. 
It  is  shown  quite  conclusively  that  the  de- 
lay suffered  by  plaintiff  in  the  moving  of 
his  cars  of  oats  from  Harlem  to  the  team 
track  was  no  more  than  that  endured  by 
every  other  shipper,  and  was  not  unreason- 
able under  the  conditions  then  prevailing. 
It  Is  well  settled  that  a  common  carriw  is 
not  liable  for  delays  in  the^^cansportatlon  of 
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freigltt  occasioned  by  the  act  of  God  or  any 
other  nnusual  and  unanticipated  catastrophe, 
or  even  for  those  cansed  by  sudden  Influx 
of  business.  This  rule  applies  when  the 
cause  of  delay  arises  after  the  property  Is 
received  by  the  carrier  for  shipment. 

But  when,  at  the  time  the  shipper  otCera 
freight  to  the  carrier,  conditions  exist  that 
will  prevent  the  delivery  within  a  reasonable 
time,  which  means  the  time  usually  c9n- 
Rumed  under  ordinary  circumstances,  dlfTer- 
ent  principles  control.  The  carrier  is  not 
expected  to  perform  the  Impossible,  and 
may  refuse  to  accept  freight  unless  the  ship- 
per will  agree  to  suffer  delay  In  delivery 
made  necessary  by  the  extraordinary  con- 
ditions. But  the  acceptance  of  goods  for 
shipment,  without  such  stipulation  or  witb- 
out  notifying  the  shipper  of  the  fact  that 
they  cannot  be  promptly  delivered.  Is  tan- 
tamount to  an  assurance  that  they  will  be 
<lclivered  within  a  reasonable  time,  except 
for  the  intervening  of  excusing  causes  of 
subsequent  occurrence.  The  burden  of  proof 
is  upon  the  owner  of  the  goods  to  show  their 
delivery  to  the  carrier  for  delivery  at  a 
certain  point  and  the  failure  of  the  latter 
to  deliver  them  in  a  reasonable  time,  under 
ordinary  circumstances.  The  burden,  then, 
devolves  upon  the  carrier  to  show  that  the 
delay  was  caused  either  by  some  fortuitous 
happening  that  excuses  delay,  or  that  th<! 
shipper  was  informed,  before  delivery  to 
the  carrier,  of  the  fact  that  prompt  delivery 
could  not  be  made.  It  was  not  shown  that 
any  notice  of  this  kind  was  given  to  the 
shipper  in  this  case,  but,  to  the  contrary,  it 
nppears  that  the  shipment  was  accepted 
for  delivery  In  tbe  ordinary  course  of  busi- 
ness. Defendant  failed  In  its  proof,  and 
the  fact  of  the  demoralization  of  its  yards 
at  Kansas  City,  known  by  defendant  to  be 
at  Its  height  when  the  shipment  was  receiv- 
ed, is  no  excuse  for  the  delay.  The  instruc- 
tion under  consideration  will  be  sustained 
because  of  this  failure  of  proof. 

Other  points  are  made,  but  we  deem  none 
of  them  of  sufficient  Importance  to  call  for 
special  notice.  The  case  was  fairly  tried 
and  submitted. 

Judgment  Is  afSrmed.    AH  concur. 


GOODWIN  MFG.  CO.  v.  ARTHUR  PRITSOH 
FOUNDRY  &  MACHINE  CO. 

(St.    Louis    Court   of    Appeals.    Missouri. 
Oct  81.  1905.) 

1.  Sales — Aanojt  tob  Resoissioit — Itxbtkoo- 

TION. 

Where  the  purchaser  of  a  machine  sued 
to  rescind  the  contract,  and  the  court  instructed 
that  tbe  use  and  payment  for  the  machine 
created  a  presumption  of  acoentance,  precluding 
plaintiff  m>m  recovering,  and  that  the  burden 
nt  proving  nonacceptance  was  on  plaintiff,  the 
tnstmction  was  correct.  Inasmuch  as  it  meant 
that  there  was  a  rebuttable  legal  presumption  of 
acceptance. 

2.  Sake — Rescission — Reasonable  Tnix. 

A  buyer  must  reject  within  a  reasonable 


time  after  delivery,  if  the  goods  are  not  in  ac- 
cordance with  the  contract 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  H  313-317.] 

8.    EvaxSCE — OONTBACT     OF     SALE — SHOWINO 

Tebms  bt  Pabol. 

A  manufacturer  of  machinery  for  making 
candles  wrote  plaintiff,  confirming  a  verbal  quo- 
tation for  $285  for  a  machine  intended  to  mold 
a  specified  number  of  candles,  and  $250  for  a 
smaller  machine,  and  plaintiff  replied,  agreeing 
to  what  was  stated,  with  the  qualification  that 
the  price  of  tbe  larger  machine  should  be  a  less 
sum,  if  it  could  be  made  for  that  price,  which 
letter  was  not  replied  to.  Held  that,  as  the 
correspondence  merely  gave  the  prices  of  the 
two  sizes,  and  was  mdefinite  as  to  the  price 
of  the  larger  machine,  the  correspondence  did 
not  embody  a  complete  contract ;  and  hence  parol 
testimony  was  competent  to  prove  terms  not 
mentioned  and  consistent  with  those  which 
were  mentioned. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence*  Si  2030,  2035.1 

4.  Appeal — Pbesumptiows — New  Tbial. 

Where  the  correctness  of  an  instruction 
cannot  be  determined  on  appeal  under  tbe  evi- 
dence, it  will  be  presumed  that  the  trial  court 
was  correct  in  holding  tbe  instruction  to  have 
been  ground  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  3749-^3751.] 

Appeal  from  St  Louis  Circuit  Court;  Jna 
A.  Blerius,  Judge. 

Action  by  the  Goodwin  Manufacturing  Com- 
pany against  the  Arthur  Fritsch  Foundry  & 
Machine  Company.  From  an  order  granting 
defendant  a  new  trial,  plaintiff  appeals.  Af> 
firmed. 

Rehearing  denied  November  14,  1905. 

E.  S.  Robert  and  D.  W.  Robert,  for  appel- 
lant   Geo.  L.  Edwards,  for  respondent 

Opinion. 

GOODE,  J.  The  parties  to  this  action  are 
both  Incorporated  companies  doing  business 
In  tbe  city  of  St  Louis.  The  plaintiff  manu- 
factures mining  candles,  and  the  defendant 
machinery  of  different  kinds.  In  May,  1899, 
the  plaintifr  gave  the  defendant  an  order  to 
manufacture  10  candle  machines  to  be  used 
in  making  candles.  Each  of  the  machines 
was  to  mold  360  candles  at  a  time.  The 
plaintiff  had  been  using  machines  which  were 
manufactured  by  a  concern  in  Cincinnati, 
Ohio.  They  contained  molds  for  90  candies, 
or  about  one-fourth  of  the  capacity  of  the 
machines  ordered  of  the  defendant  It  ap- 
pears the  Cincinnati  machine  was  patented, 
but  tbe  defendant  said  it  could  manufacture 
machines  like  it,  by  making  some  slight  alter- 
ations, which  would  prevent  an  Infringement 
of  the  patents.  Eight  of  the  machines  were 
manufactured  and  delivered  to  the  plaintiff, 
and  paid  for  in  due  course  of  business.  The 
cost  of  the  eight  was  $2,280,  or  $285  each. 
The  testimony  for  the  plalntiS  Is  that  these 
machines.  Instead  of  being  according  to  con- 
tract were  so  defective  In  construction  as  to 
be  useless  and  worthless.  The  petition  says 
defendant  agreed  to  furnish  machines  which 
would  manufacture  candles  weighing  six  to 
tbe  pound,  and  that  this  ^/>i\ld  ^require  a 
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longer  mould  than  the  machines  plaintiff  was 
using;  that  the  new  machines  were  to  be  bo 
constructed  that  the  candles  molded  in  them 
could  be  cooled  by  water,  whereas  the  candles 
In  the  old  machine  were  cooled  by  air.  The 
alleged  faults  of  the  machines  furnished  by 
the  defendant  are  these:  First,  the  molds  at 
the  bottom  were  so  constructed.  In  respect  of 
having  larger  holes  in  them  than  the  old 
machines  had,  and  lacking  flanges  such  as 
were  on  the  old  ones,  that  water  seeped  In 
and  wet  the  candle  wicks;  second,  the  molds 
broke  in  expanding  and  contracting,  owing  to 
the  necessity,  entailed  by  their  faulty  con- 
struction, of  screwing  them  very  tight  to 
keep  the  water  out;  third,  the  molds  were  of 
shorter  diameter  than  those  in  the  old  ma- 
chines, 80  that  the  candles  did  not  run  six  to 
the  pound  as  it  was  agreed  they  should; 
fourth,  the  sides  of  the  pans  on  the  top  of 
the  molds  were  one-quarter  of  an  Inch  lower 
than  the  sides  of  the  pans  on  the  machines 
In  use  by  the  plaintiff,  and  in  consequence 
permitted  the  ends  of  the  candles  to  cool  so 
rapidly  that  the  ends  were  not  smooth,  but 
had  airholes  in  them;  fifth,  the  racks  above 
the  machines  would  not  hold  the  candles  in 
proper  position  for  cooling.  The  testimony 
for  the  plaintiff  conduced  to  prove  the  ma- 
chines furnished  by  the  defendant  had  each 
of  those  faults,  and  because  of  them  were 
worthless,  as  marketable  candles  could  not  be 
molded  in  them.  The  eight  machines  were 
delivered  to  the  plaintiff  at  different  times 
from  August  31  to  November  27, 1899.  A  few 
months  afterwards  the  molds  were  connected 
with  the  motor  machinery  in  the  factory,  and 
an  unsuccessful  attempt  made  to  manufac- 
ture candles  with  them.  Defendant's  officers 
were  notified  of  their  defects,  and  from  time 
to  time  employte  of  the  defendant  worked 
on  the  molds  tn  an  effort  to  remedy  their 
faults.  The  evidence  for  the  plaintiff  goes 
to  show  that  Arthur  Fritsch,  president  of  the 
defendant  company,  repeatedly  promised  to 
put  the  molds  in  working  order.  Plaintiff's 
officers  had  purchased  other  machinery  of 
defendant,  which  at  first  did  not  operate 
satisfactorily,  but  had  been  made  to  by  de- 
fendant; and  therefore  reliance  was  placed 
on  defendant's  promises  in  this  instance. 
There  was  an  account  current  between  the 
parties  for  different  pieces  of  machinery 
plaintiff  had  purchased,  on  which  account 
payments  were  made  from  time  to  time,  and 
the  effect  of  these  payments  was  to  cover  the 
price  of  the  eight  machines  in  controversy. 
Now,  one  defense  to  the  action  Is  that  the 
plaintiff  accepted,  paid  for,  and  used  the  ma- 
chines. Instead  of  offering  to  return  them  and 
demanding  repayment  of  their  price  within  a 
reasonable  time — In  other  words,  that  plain- 
tiff did  not  seek  to  rescind  the  contract 
promptly  after  obtaining  knowledge  of  the 
faults  of  the  machines.  The  demand  for  the 
return  of  the  money  and  the  tender  of  the 
machines  to  the  defendant  occurred  Novem- 
ber 13, 1901,  and  were  refused  by  the  defend- 


ant on  the  following  day  on  the  ground  that  It 
had  fully  compiled  with  its  contract 

The  Instructions  requested  by  the  defend- 
ant on  this  phase  of  the  case,  except  a  per- 
emptory one  for  a  verdict  in  its  favor,  'were 
given,  and  we  think  were  fair.  The  Jury 
were  advised  that  plaintiff,  by  receiving,  us- 
ing, and  paying  for  the  machines,  created  a 
presumption  that  It  ao^pted  them,  and  there- 
by precluded  Itself  from  recovering  In  the 
present  action.  We  understand  that  charge 
to  mean  there  was,  from  the  facts  stated,  a 
rebuttable  legal  presunqttlon  of  acceptance, 
which  threw  the  burden  of  proof  on  the  plain- 
tiff to  establish  that  it  had  not  in  fact  accept- 
ed the  machines.  This  Is  apparent  from  the 
concluding  paragraph  of  the  charge,  wherein 
the  Jury  were  Informed  that  the  burden  of 
proving  nonacceptance  was  on  the  plaintiff. 
The  Jury  were  further  told  that  it  was  plain- 
tltTs  duty  to  examine  the  machines  wldiin  a 
reasonable  time  after  they  were  delivered, 
to  ascertain  if  they  conformed  to  the  contract, 
and,  if  found  not  to  conform,  to  notify  the 
defendant;  and,  unless  plaintiff  inspected  the 
machines  and  rejected  the  same  for  noncom- 
pliance with  the  contract  within  a  reasonable 
time,  considering  the  nature  and  character  of 
the  machines,  the  defects  complained  of,  and 
the  facilities  and  opportunities  plaintiff  had 
for  making  an  Inspection,  It  was  not  entitled 
to  recover.  When  a  chattel  is  delivered  to  a 
buyer,  he  must  reject  it  within  a  reasonable 
time  thereafter,  if  It  is  not  In  accordance 
with  the  contract  of  sale,  or  he  will  be  de- 
nied the  right  to  rescind.  World  Pub.  Co.  ▼. 
Hill,  81  Ma  App.  277.  According  to  the  testi- 
mony in  behalf  of  the  plaintiff,  there  nerer 
was  a  thought  of  accepting  the  machines  in 
controversy  as  In  compliance  with  the  con- 
tract C!onstant  protests  were  addressed  to 
the  defendant  concerning  the  Imperfecttona^ 
with  requests  that  the  molds  be  made  to  con- 
form to  the  agreement  and  put  In  good  work- 
ing order.  These  requests  were  received  in 
good  part  by  defendant,  efforts  made  to  ad- 
Just  the  machines,  and  promises  given  to 
make  them  work  well.  We  overrule  the  re- 
spondent's contention  that  the  Jury  should 
have  been  directed  to  return  a  verdict  In  ita 
favor,  on  the  ground  that  the  evidence  con- 
clusively proved  plaintiff  accepted  the  ma- 
chines as  they  were. 

Retipondent  raises  the  point  that  the  court 
erred  in  receiving  parol  testimony  to  supple- 
ment the  written  contract  between  the  par- 
ties, regarding  the  machines.  The  contract, 
so  far  as  it  was  written,  was  In  two  letters. 
In  one,  dated  May  S,  1890,  the  defendant 
stated  that  It  confirmed  Its  verbal  quotations 
of  $285  for  the  machines  intended  to  noold 
300  candles  at  one  setting,  and  $250  for  the 
smaller  machines  of  the  same  capacity;  work- 
manship and  material  to  be  first-class  ia 
every  respect  The  other  letter  was  address- 
ed to  the  defendant  by  the  plaintiff  May  5. 
1809,  and  In  It  plaintiff  agreed  to  what  was 
said  in  defendant's  letter^f  May.  3d.  with 
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the  qnallflcatlon  that  the  price  of  the  larger 
machines  was  to  be  $265,  If  defeodant  could 
make  them  for  that  price.  There  was  no  an- 
swer to  this  letter,  although  one  was  re- 
quested. The  letters  do  not  purport  to  be  a 
complete  expression  of  the  terms  of  the  con- 
tract. They  contain  no  specifications  regard- 
ing what  kind  of  molds  were  meant,  but  sim- 
ply gave  the  prices  of  the  two  sizes,  and  are 
indefinite  even  as  to  the  price  of  the  larger 
machines.  Oral  testimony  was  competent  to 
prove  terms  not  mentioned  and  consistent 
with  those  which  were  mentioned.  Minne- 
sota, e^.,  Ca  T.  Hardware  Co.,  81  Mo.  App. 
255;  State  ▼.  Oannlngham,  154  Mo.  161,  55 
&  W.  282. 

The  testimony  for  the  defendant  corrob- 
orated that  for  the  plaintiff  in  regard  to 
some  of  the  alleged  imperfections  of  the  ma- 
chines, bat  tended  to  exonerate  defendant 
from  blame  for  them.  It  was  admitted  the 
sides  of  the  pans  on  them  were  about  a  quar- 
ter of  an  Inch  lower  than  the  pans  on  the  old 
molds  In  use  in  plaintiff's  factory,  and  that 
this  shallowness  of  the  pans  caused  the  ends 
of  the  candles  to  cool  so  rapidly  there  were 
air  holes  in  the  ends.  In  consequence  of  which 
about  an  Inch  had  to  be  cut  off  the  candles 
before  they  were  marketable.  It  was  in  tes- 
timony that  Tower,  plalntifTs  president,  was 
informed  that  the  pans  on  the  new  machines 
would  be  shallower  than  those  on  the  old 
ones,  and  Tower  said  he  preferred  them  shal- 
lower. One  of  the  defendant's  workmen  tes- 
tified the  racks  on  the  machines  intended  to 
bold  the  candles  in  place  for  cooling  sagged, 
and  thereby  lowered  the  candles  out  of  posi- 
tion. The  sagging  was  du'e  to  the  length  of 
the  machines,  he  said.  Each  mold  was  to 
manufacture  360  candles  at  a  setting,  and 
bad  to  be  five  feet  long.  This  was  too  much 
of  a  span  for  the  racks  to  remain  straight 
Tbe  witness  said  he  offered  to  brace  the 
racks,  but  the  brace  would  Intercept  the  clean 
sweep  of  the  knife  used  in  cutting  the  candles, 
and  plaintUTs  foreman  wonld  not  permit  this. 
By  agreement  with  the  foreman  the  radc  was 
finally  braced  in  the  center;  and  we  gather 
from  the  testimony  that  it  was  thought  this 
would  obviate  the  sagging.  Hayman  (defend- 
ant's workman)  further  testified  that,  because 
of  the  greater  size  of  the  new  machines,  the 
flanges  were  necessarily  smaller  than  those 
on  the  old  ones.  There  was  testimony  to 
prove  defendant  offered  to  or  did  fix  the 
molds  by  the  use  of  cement,  so  water  would 
not  seep  into  the  wicks.  Without  giving  fur- 
ther particulars,  it  may  be  stated  that  the 
general  effect  of  the  testimony  for  tbe  de- 
fendant was  that  in  so  far  as  the  machines, 
as  first  delivered,  failed  to  comply  with  the 
contract,  they  were  adjusted  by  the  defendant 
nntll  satisfactory  to  the  plaintiff;  and,  fur- 
ther, that  the  plalntltTs  officers  approved  of 
the  plans  for  the  new  machines,  watched 
their  construction,  and  dictated  how  they 
sbonid  be  made. 

A  verdict  for  the  plaintiff  was  set  aside  on 
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the  ground  that  the  first  instructioa  granted 
at  plaintiff's  request  was  erroneous  in  two 
respects:  First,  in  requiring  the  Jury  to  find 
defendant  agreed  to  construct  candle  ma- 
chines to  be  like,  not  only  the  machines  in  use 
in  plaintifTs  factory,  but  a  cut  or  picture  of 
a  machine  manufactured  by  Homan  &  Co.,  of 
Cincinnati,  which  cut  had  been  shown  to  de- 
fendant's manager,  Fritsch,  by  Tower  in 
negotiating  the  contract;  that  this  was  error, 
because  the  petition  alleged  the  machines 
were  to  be  built  like  those  in  use  In  plain- 
tiff's factory,  without  saying  anything  about 
the  cut  Second,  that  the  instruction  likewise 
authorized  a  recovery  in  case  the  machines 
in  controversy  had  certain  defects,  or  differ- 
ences from  those  in  use  in  plaintiff's  factory, 
and  defendant  promised  to  remedy  the  faults; 
that  recovery  on  this  ground  was  allowed 
without  regard  to  the  question  of  whether  the 
machines  were  made  according  to  the  con- 
tract between  the  parties  or  not  It  is  true 
that  the  instruction  in  question  authorized  a 
verdict  for  plaintiff  on  a  finding  by  the  jury 
that  the  defendant  had  agreed  to  manufac- 
ture machines  like  the  cut  shovm  defendant 
by  plaintiff,  and  like  the  candle  machines 
then  in  use  in  plaintiff's  factory.  It  is  true, 
too,  that  the  i>etition  did  not  mention  the  cut 
of  the  machines  manufactured  by  Homan  & 
Co.,  but  alleged  the  new  machines  were  to  be 
of  the  same  construction  as  those  in  use  by 
plaintiff,  except  that  the  molds  were  to  be 
longer,  there  were  to  be  860  molds  to  each 
machine,  and  so  arranged  that  the  candles, 
when  molded,  could  be  cooled  by  water  In- 
stead of  air.  Therefore  the  instruction  went 
beyond  the  averment  of  the  petition  regard- 
ing the  kind  of  machines  defendant  agreed 
to  make,  and  to  that  extent  broadened  the 
issues.  The  position  of  the  plaintiff  is  that 
evidence  was  put  in  which  tended  to  show  the 
agreement  between  Tower  and  Fritsch  was 
that  the  new  machines  should  be  like  the  old 
ones  in  plaintiff's  factory,  and  like  the  one 
shown  In  the  cut  as  well,  and  that,  this  evi- 
dence having  been  received  without  objection, 
it  was  proper  for  the  court  to  instruct  the 
Jury  regarding  it  as  it  was  at  most  a  va- 
riance, which  defendant  had  failed  to  call  at- 
tention to  or  take  advantage  of  in  tbe  manner 
required    by   the   statutes. 

For  the  defendant  it  is  contended  that  the 
evidence  was  no  variance,  but  a  failure  to 
prove,  in  its  entire  scope  and  meaning,  the 
allegation  of  the  petition  as  to  the  kind  of 
molds  defendant  was  to  make;  that  tbe  peti- 
tion stated  an  agreement  to  manufacture  ma- 
chines like  those  in  use,  whereas  the  testi- 
mony for  the  plaintiff  showed  an  agreement 
to  manufacture  machines  like  those  in  use, 
and  like  another  machine  shown  by  a  picture. 
The  facts  about  the  agreement  are  that  Tower 
had  Fritsch  visit  plaintiff's  factory  and  look 
at  the  machines  in  use  there,  to  see  whether 
defendant  could  manufacture  a  candle  mold 
which  would  make  360  candles,  instead  of  96, 
at  one  setting.    During  tbe  conyersatlon  Tow- 
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er  said  to  Fritsch  that  Homan  &  Co.  of  Cin- 
cinnati manufactured  candle  molds,  and 
showed  him  a  cut  of  molds  of  that  capacity 
said  firm  was  making.  Tower  told  Fritsch 
that  because  plaintiff  would  make  candles  of 
paraffin,  a  light  substance,  it  desired  the 
molds  of  the  new  machines  to  be  longer  (deep- 
er) than  the  old  molds,  so  the  increased  length 
of  the  candles  would  make  them  run  six  to 
the  pound,  and,  further,  that  it  wanted  the 
machines  so  arranged  that  the  candles  could 
be  cooled  by  water;  otherwise,  to  be  like 
those  In  ilse.  Fritsch  had  a  sketch  made  of 
the  old  machines,  and  from  that  sketch,  and 
from  the  cut  of  Homan  &  Co.'s  machine,  a 
plan  for  the  new  machines  was  drawn.  Tow- 
er testifled  that  Fritsch  was  to  get  his  ideas 
from  the  cut,  and  from  the  machines  in  the 
factory.  He  further  testifled  that  he  nev« 
saw  the  drawing  of  the  new  machine,  but 
EYltsch  was  to  make  It  according  to  the  cut 
of  the  Homan  machine,  "in  conjunction  with 
getting  his  measurements  from  our  candle 
machines  we  had  In  service."  Arthur  Fritsch 
swore:  "I  sent  a  draughtsman  out  to  the 
Goodwin  Manufacturing  Company  to  look  at 
the  machines  they  had,  and  Mr.  Tower  gave 
me  a  catalogue  of  the  Homan  people,  of  Cin- 
cinnati; and  with  that  we  made  the  drawings, 
and  Mr.  Tower  saw  the  drawings  that  we 
made,  and  after  we  had  the  drawings  com- 
pleted we  started  on  the  pattern  and  built  the 
machine."  Fritsch  further  swore  that  he 
had  to  make  some  changes  in  the  molds  as 
compared  with  the  old  machines,  on  account 
of  the  larger  capacity  of  the  new  ones. 

It  Is  apparent  from  the  testimony  for  the 
defendant  that  the  new  candle  molds,  be- 
cause of  their  size,  had  to  be  different  from 
the  old  ones  in  other  respects  than  those 
agreed  on  between  Fritsch  and  Tower  in  the 
first  place;  at  least,  that  is  the  theory  of  the 
defense,  and  the  testimony  tends  to  establish 
It.  For  instance,  it  was  said  that  the  fianges 
at  the  bottom  of  the  molds  had  to  be  narrow- 
er than  the  old  flanges;  and  this  was  one  of 
the  causes  why  water  seeped  in  and  wet  the 
candle  wicks.  It  is  also  in  proof  that  the 
racks  of  the  new  machines  sagged  on  account 
of  the  long  span  of  five  feet  over  which  they 
stretched,  whereas  the  racks  of  the  old  molds, 
which  were  shorter,  remained  level.  Now, 
there  is  no  evidence  whatever  In  the  record 
from  which  we  can  determine  whether  the 
cut  of  the  Homan  machine  was  conformed  to 
in  making  the  new  ones,  or  in  what  respects. 
If  any,  the  machine  shown  In  the  Homan  cut 
difCered  from  the  old  machines  in  plaintUTs 
factory.  If  it  was  unlike  those  In  use  in  the 
factory,  it  is  obvious  that  the  defendant 
could  not  make  machines  like  it  and  also  like 
those  in  use.  If,  on  the  other  hand,  the  Ho- 
man cut  showed  a  machine  like  those  in  use 
In  plaintiff's  factory,  except  as  to  capacity, 
defendant  could  have  manufactured  machines 
like  both;  and  in  that  contingency  the  in- 
sertion in  the  first  instruction  of  a  require- 
ment that  the  Jury  should  find  defendant  was 
required  to  manufacture  machines  like  those 


]  in  use  in  the  factory,  and  like  the  one  shown  la 
the  Homan  cut,  was  harmless.  In  effect,  it  re- 
quired a  finding  that  a  contract  had  been 
made  which  expressed  in  two  forms  of  iden- 
tical meaning  the  kind  of  molds  defendant 
was  to  manufacture.  We  are  unable  to  gath- 
er from  the  evidence  what  the  facts  were  In 
this  regard.  The  matter  is  very  obscnre  on 
the  record,  which  contains  neither  the  Homan 
cut  nor  any  testimony  as  to  how  much  it  re- 
sembled, or  how  it  differed  from,  plaintUTs 
old  machines.  The  court  held  the  instruc- 
tion was  erroneous,  and  all  we  can  do  is  to 
sustain  the  court's  action,  which  is  presumed 
to  be  right,  in  the  absence  of  an  affirmative 
showing  that  It  was  wrong.  The  whole  mat- 
ter stands  on  whether  the  Homan  cut  sho-wed 
a  machine  substantially  like  those  in  plain- 
tifTs  factory.  If  it  did,  there  was  no  error 
In  requiring  the  Jury  to  find  defendant  -was 
required  to  manufacture  a  machine  like  both 
the  cut  and  the  old  machines.  If  the  Homan 
cut  showed  a  machine  radically  diffo^nt 
from  those  in  plalntlffB  factory,  the  court 
erred  in  requiring  the  Jury  to  find  the  defend- 
ant agreed  to  furnish  a  machine  like  the  one 
In  the  cnt  and  like  the  old  machines;  for,  in 
addition  to  this  being  an  agreement  impos- 
sible to  perform  as  made,  the  evidence.  In  so 
far  as  it  tended  to  prove  the  machine  in  the 
cut  was  to  be  imitated,  not  only  failed,  to 
prove  the  averment  of  the  petition  that  the 
new  machines  were  to  be  like  the  old  ones. 
but  disproved  it  by  showing  they  were  to  be 
like  another  and  dissimilar  machine.  Onr 
Impression,  gathered  from  the  evidence.  Is 
that  the  cut  of  the  Homan  machine  was  to 
be  used  by  the  defendant  merely  to  get  an 
idea  of  the  pattern  and  style  of  the  machines 
to  be  manufactured,  but  was  to  mannfactore 
machines  structurally  like  those  in  plalntifrs 
factory,  save  as  to  three  features  agreed  to 
be  changed. 

The  order  for  new  trial  is  afilrmed.  and  tbe 
cause  remanded.    All  concur. 


GENESEE  PRUIT  CO.  v.   CI<ARKSyiIX,E 
CIDER  CO. 

(St  Lonia  Coart  of  Appeals.    MiasoorL    Oct. 
81,  1905.) 

EVIDEI7CE — EXPEBTB — MaBKET  PsICK. 

A  merchandise  broker,  a  part  of  wboae 
baainesB  it  was  to  bar  and  sell  vinegar  in  a 
certain  market,  and  who  testified  that  be  was 
familiar  with  the  prices  there  during  a  specified 
period,  was  competent  to  testis  to  anch  prices, 
though  his  statements  rested  on  hearsay. 

[Ed.  Note. — For  cases  in  point,  see  toL  2(X 
Cent.  Dig.  Evidence,  f  2338.] 

Appeal  from  St  Louis  Glrcnlt  Ooort; 
Matt  O.  Reynolds,  Judge. 

Action  by  the  Genesee  Fruit  Company 
against  the  Glarksville  Cider  CJompany. 
From  an  order  awarding  a  new  trial,  defend- 
ant appeals.    Affirmed. 

W.  G.  Schofleld.  for  appellant  L.  W. 
Grant  and  P.  B.  Kennedy,  for  respondent 
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Opinion. 

OOODB,  J.  Both  the  parUea  to  this  ac- 
tion are  corporations.  The  plaintiff  com- 
pany is  engaged  In  the  manufactnre  and  sale 
o£  elder,  vinegar,  and  other  apple  products  In 
the  city  of  New  York,  and  the  defendant  is 
engaged  In  buying  and  selling  cider  and  vine- 
gar In  the  city  of  St  Louis.  On  January  28, 
1902,  the  defendant  agreed  to  purchase  from 
the  plaintiff  1,500  barrels  of  pure  elder  vine- 
gar at  12^  cents  a  gallon,  barrels  included, 
to  be  delivered  to  the  defendant  at  St  Paul, 
Minn.,  at  such  times  within  the  year  of  the 
contract  and  during  the  season  of  lake  navi- 
gation as  defendant  might  require.  Plain- 
tiff guarantied  the  vinegar  to  be  4%  per  cent, 
or  46  grains,  strength.  Defendant  agreed  to 
order,  receive,  and  pay  for  that  quantity  of 
vinegar  during  the  year.  On  Febniary  4, 
1902,  the  defendant  agreed  to  purchase  of 
plaintiff  100  barrels  of  pure  dder  vinegar  at 
18%  cents  a  gallon,  barrels  included;  said 
vinegar  to  be  5%  per  cent,  or  6S  grains, 
strength.  In  other  respects  the  terms  of  tlte 
second  contract  were  similar  to  those  of  the 
first  Both  were  in  writing.  The  petition  In 
the  present  case  declares  on  both  contracts, 
and  contains  two  counts — one  on  the  first  and 
the  other  on  the  second.  The  first  count 
alleges  that  during  the  year  1902  the  defend- 
ant purchased  of  plaintiff  895  barrels  of 
vinegar  In  accordance  with  the  first  contract 
bat  refused  to  purchase  and  receive  from 
plaintiff  the  remainder  of  the  vinegar,  to  wit, 
1,105  barrels,  to  plalntlfll's  damage  in  the  sum 
of  |1,03&70.  The  second  count  avers  that 
the  defendant  purchased  and  received  from 
the  plaintiff.  In  the  year  1902,  50  barrels  of 
vinegar,  as  provided  in  the  second  contract, 
bnt  refused  to  purchase  and  receive  the 
other  50  barrels,  to  plaintiff's  damage  in  the 
sum  of  $47.  The  answer  was  a  general  de- 
nial, with  a  special  defense  not  Important  on 
the  appeal.  By  direction  of  the  court  the 
Jury  returned  a  verdict  in  plalntltTs  favor 
for  nominal  damages  on  each  count  of  the 
petition.  The  verdict  was  afterwards  set 
aside  on  the  ground  that  error  had  been 
committed  in  Instructing  the  Jury  to  allow 
only  nominal  damages. 

The  testimony  established  the  averments 
of  the  petition  in  regard  to  the  quantity  of 
vinegar  purdiased  and  received  by  defend- 
ant, and  Its  refusal  to  comply  further  with 
its  agreements.  The  only  point  for  decision 
relates  to  the  instruction  for  nominal  dam- 
ages, which  was  given  on  the  theory  that  no 
proof  of  substantial  damages  had  been  ad- 
duced. But  the  learned  circuit  Judge  chan- 
i^ed  his  opinion  regarding  the  ruling,  and  for 
that  reason  set  aside  the  verdict  and  ordered 
another  trial.  The  only  evidence  as  to  tht 
damage  sustained  by  the  plaintiff  by  de- 
fendant's breaches  was  given  by  a  merchan- 
dise broker  residing  in  St  Paul,  Minn.,  where 
the  vinegar  was  to  be  delivered  to  and  re- 
ceived by  tiK  defendant    It  is  conceded  by 


tlie  plaintiff  that  there  was  no  sbowlug  of 
substantial  damages  on  the  second  count  of 
the  petition,  and  therefore  that  the  instruc- 
tion for  nominal  damages  on  that  cause  of - 
action  was  correct  In  the  contract  declared 
on  in  the  first  count  the  defendant  was  to 
pay  12%  cents  a  gallon  for  the  vinegar  pur- 
(duised.  The  broker  testified  that  it  was  part 
of  his  business  to  buy  and  sell  vinegar,  and 
that  he  was  familiar  with  the  prices  of  dif- 
ferent grades  of  that  article  during  the 
years  1902  and  1903 ;  that  navigation  closed 
on  the  Great  Lakes  in  the  latter  part  of  No- 
vember, in  1902,  and  that  the  market  price  in 
St  Paul  during  said  year,  at  the  close  of 
navigation,  of  vinegar  such  as  was  called 
for  by  the  first  contract  between  the  parties, 
was  12  cents  a  gallon,  including  barrels 
and  freight  charges.  If  that  testimony  was 
true,  tbe  plaintiff  would  have  made  a  profit 
of  one-half  cent  a  gallon  on  the  1,105  barrels 
of  vinegar  the  defendant  refused  to  receive, 
had  the  contract  been  carried  out  In  full. 

But  for  the  defendant  It  is  contended  that 
the  testimony  was  incompetent,  because  <m 
cross-examination  the  witness  swore  he  did 
not  know,  of  his  own  personal  knowledge,  of 
any  sales  of  vinegar  of  45  grains  strength 
during  the  year  1002,  showing  thereby  that 
his  testimony  regarding  the  price  was  hear- 
say. The  witness  qualified  as  an  expert  on 
the  market  values  of  vinegar  of  the  different 
grades  in  St  Paul  during  that  year,  and 
swore  he  was  familiar  with  those  values. 
His  business  naturally  would  render  him 
familiar  with  them.  His  testimony  was 
admissible.  He  could  have  known  the  mar- 
ket prices,  and  what  vinegar  of  Hie  given 
grade  would  have  brought  if  sold,  though 
no  sales  were  actually  made.  It  is  not  an 
objection  to  the  evidence  of  a  witness  who 
qualifies  as  an  expert  as  to  market  prices 
that  his  statement  of  a  certain  price  rests 
on  hearsay,  for  be  can  derive  accurate  knowl- 
edge from  current  quotations  in  the  market 
Wharton,  Evidence  (3th  Ed.)  (  449;  Greenleaf, 
Evidence  (16th  Ed.)  |  430n;  1  Elliott,  Evi- 
dence, I  685;  State  v.  Darrah,  152  Mo.  522, 
54  S.  W.  226. 

The  order  for.  new  trial  Is  affirmed  as  to 
the  first  count  and  the  cause  remanded, 
with  directions  to  the  court  to  retry  the  is- 
sues on  that  count  of  the  petition,  allowing 
the  verdict  to  stand  on  the  second  count,  and 
to  enter  Judgment  on  both  counts  after  re- 
trying the  issues  on  the  first    All  concur. 


OLASOOW  V.  METROPOLITAN  ST.  RY.  OO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  22, 1005.) 

1.  JtlBT — COMPKTBiWOT     OF     JtmOB — BUSINESS 

CoNNEcnow  wrrH  Pabtt. 

In  an  action  against  a  corporation  for  per- 
sonal injuries,  a  juror  was  not  subject  to  chal- 
lenge because  he  was  a  clerk  for  another  cor- 
IMration,  whose  president  was  also  the  president 
of  the  defendant 
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2.  Same — ^BxcirsE  of  Jt^ob  ozt  Coust'b  Own 

MonoH. 

The  trial  court  has  discretion  to  excuse  a 
juror,  wlio,  altiiongli  not  legally  disqualified,  is 
so  situated  that  his  sitting  in  the  cause  is  rea- 
sonably liable  to  give  either  party  an  apprehen- 
sion 01  unfairness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  {  4a5.] 

8.  Saice — Tbtai,  Coubt'8  Discketion. 

It  was  no  abuse  of  discretion  for  the  trial 
court,  in  an  action  against  a  corporation  for 
personal  injuries,  to  excuse  a  juror  who  was  a 
clerk  in  another  corporation  having  the  same 
president  as  defendant. 

4.  Damages — Personai.    Iitjtjbibb — EIvideitce 
— Habits  of  Intoxication. 

In  an  action  for  personal  injuries,  there  was 
no  error  in  excluding  evidence  as  to  habits  of 
intoxication  on  the  part  of  plaintiff,  where  no 
assurance  was  given  by  counsel  for  defendant 
that  they  had  any  evidence  which  would  tend 
to  connect  habits  of  intoxication  with  the  plain- 
tiff's diseased  condition,  which  she  claimed  arose 
from  the  injury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  |  495.] 

6.  Same— Disease  Pbiob  to  Accident. 

In  an  action  for  personal  Injuries,  it  was 
proper  to  exclude  the  testimony  of  a  witness 
as  to  certain  indications  of  disease  in  plaintiff 
prior  to  the  ■  accident,  in  the  absence  of  any 
assuiance  from  counsel  for  defendant  that  there 
was  any  evidence  at  hand  tending  to  connect 
such  conditions  with  the  trouble  with  which 
plaintiff  was  suffering,  and  which  she  claimed 
was  caused  by  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  §  482.] 

6.  Witnesses  —  Competenot  —  Pbtvileob  — 
Physician  and  Patient. 

Under  Rev.  St.  1899,  §  4659,  providing  that 
a .  physician  or  surgeon  shall  be  incompetent 
to  testify  concerning  any  information  which  he 
may  have  acquired  from  a  patient  while  attend- 
ing him  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to 
prescribe  for  the  patient,  in  an  action  for  per- 
sonal injuries,  it  was  proper  to  sustain  an  ob- 
jection to  a  question  put  to  a  physician  who  had 
attended  plaintiff  as  to  what  she  told  him  con- 
cerning her  condition  and  what  disease  hepre- 
Bcribed  for. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Witnesses,  §  773.] 

7.  Evidence  — ElxPEKTS— Testimony  Invad- 
ing Pbovince  or  JuBY. 

In  an  action  for  injuries  to  a  passenger, 
owing  to  an  alleged  fall  on  alighting  from  a 
car  defendant  denied  that  there  had  been  any 
fault  and  claimed  that  plaintiff's  diseased  con- 
dition antedated  the  accident  if  one,  and  a 
physician  testified  that  in  his  opinion  the  plain- 
tiff's condition  was  due  to  the  fall.  Held,  that 
such  testimony  was  error,  as  invading  the  prov- 
ince of  the  jury. 

8.  Witnesses— Cboss-Bsamihation— Whit- 
ings—Deposition  Not  Filed. 

Where,  in  an  action  for  personal  injuries, 
defendant  took  the  deposition  of  plaintiff  after 
the  commencement  of  suit,  but  for  some  reason 
it  was  never  signed  or  certified  by  the  notary, 
and  not  filed  in  the  clerk's  office,  ou  trial 
of  the  action  defendant  bad  a  right  to  cross- 
examine  plaintiff  on  the  statements  made  by 
her  on  the  taking  of  the  deposition. 
0.  Damages — Pebsonal  Injvbies — Aoobata- 
TION — Delay  in  Tbeatino  Injuby. 

One  who  suffers  an  injury  is  bound  to 
exercise  reasonable  care  in  seeking  medical  or 
surgical  aid,  and,  if  neglect  so  to  do  aggravates  i 


the  injury,  the  injured  party  Is  not  entitled  to 
recover  for  such  aggravation. 

[Ed.  Note. — For  cases  in  point  see  Tol.  IB, 
Cent  Dig.  Damages,  {§  120,  121.] 

10.  SAMK— QtrBBWON  FOB  JUBT. 

In  an  aotion  for  injories,  Iteld,  that  under 
the  evidence  it  was  a  question  for  the  jui7 
whether  plaintiff  had  been  guilty  of  contributory 
negligence  in  failing  to  exercise  ordinary  car* 
in  seeking  medical  or  surgical  aid,  and  tnerAj 
aggravating  the  injury. 

11.  Same  — Inbtbdctionb  — Conflicting  Id- 
stbuctions. 

In  an  action  for  injuries,  an  instmction 
directed  the  jury  to  award  damages  for  a  per- 
manent injury,  if  they  found  it  would  be  per- 
manent without  considering  wlietber  the  diarac- 
ter  of  permanency  was  the  result  of  the  acci- 
dent or  of  failure  to  obtain  medical  treatment, 
and  in  another  they  were  directed  not  to  award 
damages  for  an  aggravated  condition  of  plain- 
tiffs maladpr,  if  it  was  caused  by  an  unreason- 
able delay  m  obtaining  medical  aid.  Held,  that 
the  instructions  were  improper,  as  inharmo- 
nions. 

12.  Affeal — ^RwxsD — Aaavusm  or  Couhsh. 
— ^Absence  fbom  Bux  of  Exceptions. 

The  only  manner  in  which  argument  of 
counsel  can  be  brought  before  the  Supreme 
Court  for  review  is  by  having  the  bill  of  ex- 
ceptions stato  that  such  argument  took  place, 
and  the  fact  that  the  bill  of  exceptions  con- 
tains affidavits  as  to  the  argument  is  insuffident 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  E.  P.  Gates,  Judge. 

Action  by  Ella  N.  Glasgow  against  tlie 
Metropolitan  Street  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

John  H.  Lucas  and  Chas.  A.  Loomls,  for  ap- 
pellant Scarritt,  Griffith  &  Jones,  for  re- 
spondent 

VALLIANT,  J.  Plaintiff  recovered  a  judg- 
ment against  the  defendant,  a  street  railway 
company,  for  $5,000  damages  for  personal  in- 
juries received  by  her  by  faUiug  when  she 
was  in  the  act  of  alighting  from  one  of  de- 
fendant's street  cars.  Her  statement  is  that 
she  was  a  passenger  on  the  car  which  bad 
stopped  In  obedience  to  a  signal  to  allow  her 
to  alight,  and  that  while  she  was  on  the  step 
In  the  act  of  alighting  the  car  was  suddenly 
started  forward  with  such  force  that  she  was 
thrown  to  the  street  and  received  sev«-e  in- 
juries. The  accident  occurred  September  2i, 
1900;  this  suit  was  brought  March  4,  1901 
The  plalntlfTs  testimony  tended  to  prove  as 
follows:  She  was  about  35  years  old,  mar- 
ried, but  separated  from  her  husband,  was 
living  with  her  parents,  and  was  employed  as 
a  saleswoman  In  a  department  store  at  a 
salary  of  ^  a  week.  She  was  returning  home 
from  her  day's  work  on  the  afternoon  in 
question.  When  the  car  in  which  she  had 
taken  passage  approached  the  street  at  which 
she  designed  to  alight  at  her  request  It  was 
stopped,  and  she  arose  and  passed  out  in  vien- 
of  the  conductor,  to  the  step  from  the  rear 
platform,  and  as  she  was  In  tlie  a<A  of  step- 
ping to  the  ground,  but  before  she  could 
finish  the  act,  the  conductor  gave  a  signal  fOr 
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the  car  to  start  ahead,  and  It  did  so  with  bo 
mach  sudden  force  that  she  was  thrown  to 
the  street  and  badly  hurt  Her  mother  and 
another  woman  friend  who  were  present 
carried  her  Into  the  house  and  put  her  to  bed 
and  bandaged  her  bruises.  The  next  morning 
she  went  to  her  work  and  continued  to  do  so 
for  four  or  fire  days,  but  was  feeling  badly 
all  thie  time,  and  at  the  end  of  that  period, 
say  about  the  4th  or  5th  of  October,  she  had 
to  give  up  her  work  and  go  home  and  has  not 
since  been  able  to  do  any  work.  In  Septem- 
ber, 1901,  about  a  year  after  the  accident,  she 
got  a  divorce  from  her  then  husband,  and  In 
October,  1901,  married  her  present  husband, 
who  at  that  time  was  In  the  employ  of  the 
defendant  company  as  a  street  car  conductor, 
but  on  the  last  of  February,  1902,  he  either 
quit  or  was  discharged,  and  on  March  4th 
thereafter  this  suit  was  begun.  The  testi- 
mony deals  elaborately  with  the  symptoms 
and  nature  of  her  affliction,  but  we  deem  it 
sufiBclent  for  the  purpose  of  the  legal  ques- 
tions presented  in  this  appeal  to  say  that  her 
affliction  was  of  a  serious  and  distressing 
character.  It  was  not  until  after  her  mar- 
riage In  October,  1901,  that  she  consulted  a 
physician,  and  not  until  she  filed  this  suit 
March  4, 1902.  that  she  notified  the  defendant 
that  she  had  met  with  the  accident  or  suf- 
fered any  Injury.  She  testified  that  the  rea- 
son she  did  not  consult  a  physician  earlier 
was  that  she  was  poor  and  had  no  means  to 
pay  for  the  services  of  a  physician,  and  she 
asked  no  assistance  from  the  company  be- 
cause she  hoped  all  the  time  she  would  get 
well.  The  bulk  of  the  defendant's  testimony 
was  to  show  that  the  plaintiff  was  afflicted 
with  the  disease  she  was  complaining  of  be- 
fore the  date  of  the  alleged  accident.  A  large 
number  of  persons  who  claimed  to  be  friends 
and  associates  of  the  plaintiff  testified  that 
they  had  heard  her  say  at  various  times  be- 
fore the  date  of  the  alleged  accident  that  she 
was  so  afflicted,  and  none  of  them  bad  ever 
beard  her  say  that  she  had  met  with  such  acci- 
dent until  after  this  suit  was  brought.  She 
herself  testified  that  she  had  never  told  any 
one  besides  her  father  and  mother  that  she 
had  been  Injured  In  a  street  car  accident 
These  witoesses  testified  that  after  the  date 
of  th^  alleged  accident  she  was  going  about 
and  acting  as  she  was  accustomed  to  do  be- 
fore. When  we  come  to  discuss  the  various 
assignments  of  error  we  may  quote  the  evi- 
dence a  little  more  In  detail  as  it  bears  on 
each  assignment  but  the  above  Is  sufficient 
for  an  understanding  of  the  general  nature  of 
the  case. 

1.  In  the  impaneling  of  the  jury  one  of  the 
Jnrors  In  the  array  of  18,  dnring  examination 
on  his  voir  dire,  volunteered  to  say  that  he 
was  a  cleric  in  another  corporation  whose 
president  was  also  the  president  of  the  de- 
fendant corporation,  and,  altboogh  he  said 
that  fact  would  not  influence  his  verdict  as  a 
Juror  If  he  should  be  chosen  to  sit  in  the  case, 
yet  In  pnbllc  opinion  the  two  corporations 


were  looked  upon  as  allied,  and  that  fact 
nilght  render  his  motive  liable  to  Imputation, 
and  for  that  reason  he  asked  the  court  to  ex- 
cuse him  from  service.  Thereupon  counsel 
for  the  plaintiff  challenged  the  Juror  for 
cause,  the  court  overruled  the  challenge,  but 
excused  the  juror.  That  is  assigned  as  error. 
The  court  was  right  in  overruling  the  chal- 
lenge, because  the  facts  stated  did  not  dis- 
qualify the  juror.  But  the  authority  of  the 
court  in  such  case  is  not  limited  to  a  decision 
of  the  strict  legal  question  of  the  qualifica- 
tions of  a  Juror.  It  has  a  discretion  to  be 
exercised  in  the  administration  of  Justice  in 
which  It  may  excuse  a  Juror,  who  although 
not  I^rally  disqualified,  yet  whose  sitting  is 
reasonably  liable  to  fill  either  party  with  an 
apprehension  of  unfairness.  A  court  In  the 
exercise  of  that  discretion  will  not  attempt  to 
allay  an  unreasonable  suspicion,  but  when  It 
can  remove  a  cause  of  reasonable  apprehen- 
sion on  the  one  side  without  Injuring  in  any 
degree  the  rights  of  the  other  or  giving  the 
other  cause  for  a  similar  reasonable  appre- 
hension, it  is  the  right  and  duty  of  the  court 
to  do  so,  and  when  in  that  respect  the  court 
exercises  a  sound  Judicial  discretion  its  ruling 
will  not  be  disturbed.  The  trial  court  stands 
closer  to  the  source  of  Justice  than  any  other 
tribunal ;  upon  the  trial  Judge  the  heaviest  re- 
sponsibility rests,  because  much  of  the  ad- 
ministration of  justice  depends  on  the  wise 
exercise  of  a  discretion  that  the  law  has  re- 
posed in  him  alone.  We  are  satisfied  that  the 
court  exercised  its  discretion  wisely  in  ex- 
cusing this  Juror. 

2.  The  main  question  in  the  case  was 
whether  the  plaintiff's  condition  as  it  was  in 
October,  1901,  when,  according  to  her  stote- 
ment,  she  first  consulted  a  physician,  was  the 
result  of  the  alleged  accident.  Many  wit- 
nesses for  defendant  had  testified  that  on 
various  occasions  prior  to  the  date  of  the 
alleged  accident  the  plaintiff  had  told  them 
that  she  was  afflicted  In  the  same  way. 
These  witnesses,  if  they  told  the  truth,  were 
well  acquainted  with  the  plaintiff,  and  some 
of  them  were  relations  of  hers.  The  deposi- 
tion of  one  of  these  witnesses  was  read  by 
defendant  and  in  it,  after  having  stated  that 
the  plaintiff  told  her  that  she  was  afflicted  in 
that  way  and  was  under  treatment  of  a 
physician  for  It,  the  deponent  went  on  to  state 
the  condition  of  the  plaintiff  as  it  appeared  to 
her,  wherein  was  detailed  certain  indications 
of  unhealthy  conditions  which  It  is  un- 
necessary to  repeat  here.  Defendant  also 
offered  evidence  tending  to  show  that  the 
plaintiff  was  in  the  habit. of  drinking  intox- 
icating liquors  and  of  becoming  intoxicated. 
All  this  evidence  on  the  objection  of  plaintiff 
was  excluded,  and  the  ruling  is  assigned  for 
»ror.  As  the  offer  of  the  evidence  appears 
on  the  face  of  the  record  we  find  no  error  in 
Its  exclusion.  The  witnesses  had  already 
stated  that  the  plaintiff  bad  told  them, 
severally,  before  the  accident  that  she  was 
afflicted  in  the  way  she  now  claims  to  be  and 
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that  evidence  went  In  without  objection.  It 
may  be  that  the  physical  indlcatlona  detailed 
in  that  part  of  the  deposition  which  was  ex- 
cluded might,  by  the  aid  of  other  testimony, 
be  shown  to  be  symptoms  of  the  disease  of 
which  the  plaintiff  now  claims  to  sntfer,  but 
in  the  absence  of  such  other  testimony  the 
Jury  would  not  be  Justified  in  so  concluding. 
And  80  too,  of  the  testimony  tending  to  show 
the  habit  of  intoxication.  As  independent 
evidence  it  was  not  admissible,  and  it  was  not 
offered  as  subsidiary  evidence  or  as  a  founda- 
tion for  other  evidence.  Learned  counsel  In 
their  briefs  say  that  they  were  entitled  to  this 
as  a  basis  on  which  to  predicate  hypothetical 
questions  to  the  expert  witness  to  show  that 
those  symptoms  and  that  habit  would  In  a 
manner  at  least  account  for  the  condition  in 
which  the  plaintiff  was  when  she  called  in  the 
physician  in  October,  1901.  But  the  counsel 
who  tried  the  case  gave  the  trial  court  no 
opportunity  to  pass  on  that  question.  There 
was  no  assurance  given  by  counsel  that  they 
had  evidence  at  hand  and  would  introduce  It 
to  show  such  condition.  Under  the  circnm- 
stance?  the  court's  ruling  on  that  point  was 
correct. 

3.  Defendant  introduced  a  witness  Dr. 
Doyle,  a  practicing  physician  in  Kansas 
City,  who  testified  that  in  March,  1900 
(which  was  about  six  months  before  the 
alleged  accident),  he  was  called  to  attend 
the  plaintiff.  He  was  asked  what  she  told 
blm  concerning  her  condition  and  for  what 
disease  he  prescribed  for  her.  On  objection 
by  plaintiff  the  testimony  was  excluded, 
and  that  is  assigned  for  error.  The  witness 
was  Incompetent  to  testify  if  the  plaintiff 
objected.  The  language  of  our  statute  (sec- 
tion 4659,  Rev.  St  1899)  Is:  "The  follow- 
ing persons  shall  be  Incompetent  to  testify, 
•  •  •  a  physician  or  surgeon,  concern- 
ing any  Information  which  he  may  have  ac- 
quired from  any  patient  while  attending 
him  in  a  professional  character,  and  wblch 
Information  was  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician, 
or  do  any  act  for  him  as  a  surgeon."  There 
was  no  error  In  the  court's  ruling  on  that 
point. 

4.  The  plalntitr  called  as  a  witness  In 
her  own  behalf  Dr.  Roberson,  who  was  the 
physician  she  called  to  attend  her  In  October, 
1901,  and  who  had  attended  her  off  and  on 
ever  since.  This  witness  described  the  dis- 
eased condition  in  which  he  found  the  plaln- 
tifT,  and.  In  answer  to  a  hypothetical  ques- 
tion of  her  attorney  wblch  included  a  fall 
from  a  street  car»  as  she  had  described  the 
accident,  testified  that  a  fall  of  that  kind 
could  produce  that  character  of  disease. 
On  cross-examination  he  was  asked  to  state 
some  of  the  most  frequent  causes  that  pro- 
duced such  disease,  to  which  he  answered: 
"Oh,  there  are  so  many  I  don't  know."  And 
when  asked  If  the  medical  books  do  not  say 
that  when  such  Injury  follows  on  a  Jar 
or  fall  It  Is  usually  In  a  case  where  the 


parts  were  already  diseased,  he  answered: 
"There  are  cases  that  way,  a  great  many. 
certainly."  And  asked  If  his  books  do  not 
teach  that,  in  case  there  was  no  previous 
disease,  iZ  a  displacement  such  as  he  had 
found  In  the  plaintiff  had  been  caosed  by 
a  sudden  Jar,  and  If  it  had  been  immediate- 
ly put  back  into  position,  If  it  would  not  In 
a  short  while  be  as  well  as  ever,  be  answ«- 
ed  that  some  authors  say  so,  but  witness 
thought  there  were  few  such  cases;  but 
further  pressed  he  said:  "If  the  womb  is 
healthy  and  in  perfect  condition  and  placed 
back  Immediately  after  It  was  tipped,  it 
would  probably,  in  a  short  time  be  as  sound 
as  it  ever  was."  He  also  stated  that  If  the 
Injury  was  not  treated  for  a  year  It  would 
get  worse  all  the  while,  and  the  patient 
would  probably  never  recover.  Then  on  re- 
direct examination  he  was  asked  this  ques- 
tion'by  plaintlfTs  attorney :  "From  the  con- 
dition yon  found  her  in,  assuming  as  Mr. 
Loomis  says  she  was  a  well  woman  on  the 
25th  of  September,  when  she  got  this  falL 
what  would  be  the  extent  of  the  fall  in 
order  to  produce  that  injury?"  To  •which 
the  witness  made  this  answer:  "Why  I 
w6uld  think  It  would  be  quite  a  severe  fall 
that  caused  that"  And  this  questton  fol- 
lowed: "Now,  did  you  find  any  other 
disease,  as  far  as  the  uterus  is  concerned, 
and  this  trouble  that  you  have  been  speak- 
ing about,  with  Mrs.  Glasgow,  except  what  * 
would  have  been  occasioned  by  a  fall?" 
The  witness  answered,  "No."  To  another 
witness.  Dr.  8nell,  who  had  examined  the 
plaintiff  only  two  weeks  before  the  trial,  a 
hypothetical  question  was  propounded  sap- 
posing  the  plaintiff  to  have  been  a  sound 
and  healthy  woman  on  September  25,  1900. 
and  on  that  day  received  a  fall  as  she  de- 
scribed It  and  ever  since  then  she  had  been 
suffering  In  the  manner  stated,  then  the 
question  was:  "To  what  would  you  attrib- 
ute the  injury?"  The  witness  answered: 
"Well,  It  would  be  natural  to  think  If  a  per- 
son was  sound  and  well  when  they  got  the 
fall  and  was  sick  Immediately  afterwards 
that  it  was  due  to  the  fall;  that  would  be 
the  natural  conclusion.  Q.  Just  state  what 
would  be  the  cause  of  that  Injury  nnder 
the  state  of  facts  I  have  menttoned  to  you 
In  the  question.  A.  You  want  me  to  ac- 
count for  the  condition  I  found  her  in  when 
I  examined  her?  Q.  No ;  I  want  you  to  state 
what,  in  your  opinion,  would  be  the  cause 
of  the  Injury,  which  you  found  under  the 
facts  as  I  have  stated  them  in  ttie  question, 
assuming  what  I  said  to  be  true,  that  is. 
she  was  a  well  woman  on  the  25th  of  Sep- 
tember, and  so  on,  as  I  stated  before?  A. 
Then  I  would  say  It  was  due  to  the  falL" 
This  witness  also  testified  that  there  were 
many  causes  which  produced  that  particular 
kind  of  female  trouble,  and  he  enumerated 
several  of  them.  Defendant  interposed  tlm^ 
ly  objections  to  all  of  those  questions  which 
called  upon  the  witness  to  say  what  was 
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the  cause  that  produced  the  plaintiff's  afflic- 
tion; the  obJectionB  were  overruled,  and  ez- 
ceptlona  taken. 

Those  objections  ought  to  have  been  sus- 
tained. It  was  competent  for  the  learned 
witnesses  to  state  what  cause  or  causes 
might  produce  such  a  result,  and  this  both 
of  tbem  did  without  objection,  stating  that 
such  a  fall  could  produce  It  and  that  there 
were  many  causes  which  would  produce  the 
same  effect;  but  It  was  Incompetent  for 
tbem  to  say  that  In  this  case  the  plaintiff's 
condition  was,  in  their  opinion,  the  result 
of  the  alleged  fall.  It  was  competent  for 
them  In  giving  their  opinions,  to  speak  of 
that  which  they  knew  from  their  scientific 
learning  and  experience;  it  was  not  com- 
petent for  them  to  draw  conclusions  of  facts 
from  the  evidence  In  the  case,  yet  that  Is 
what  they  did!  If  the  Jury  gave  credit  to 
the  testimony  of  the  physicians,  the  verdict 
paraphrased  would  say :  We  the  Jury  find 
that  whilst  the  plaintiff's  affliction  might 
have  resulted  from  many  causes,  yet  the 
doctors  have  said  it  was  the  result  of  the 
fall,  and  we  therefore  so  find.  The  court 
in  giving  Its  approval  to  this  testimony  said 
to  the  Jury,  In  effect,  whilst  it  Is  your  duty 
to  ascertain  from  all  the  evidence  in  the 
case  whether  or  not  the  plaintiff's  disease 
was  produced  by  the  fall  she  claims  to  have 
received,  and  whilst  these  learned  gentle- 
men have  said  that  there  are  many  causes 
that  produce  such  disease,  yet  In  tbelr 
opinion  the  plaintiff's  trouble  was  produced 
by  a  fall,  therefore,  if  you  think  these  men 
are  worthy  of  credit,  you  may  base  your 
verdict  on  their  opinion  and  find  that  there 
was  a  fall  and  that  It  produced  this  result. 
It  In  effect  anthorized  the  Jury  to  adopt  the 
conclusion  drawn  by  the  experts  from  the 
evidence  rather  than  to  draw  tbelr  own 
conclusions.  We  must  remember  that  the 
allegation  that  the  plaintiff  had  fallen  from 
the  car  at  all  was  denied,  and  the  burden  of 
proving  It  was  on  the  plaintiff.  The  record 
does  not  show  that  the  defendant  corpora- 
tion ever  heard  of  the  accident  until  the  suit 
was  brought  1%  years  after  It  Is  alleged 
to  have  occurred.  The  plaintiff  having  in 
ber  deiKMition  stated  that  the  car  from 
which  she  fell  was  No.  152,  the  conductor  of 
the  car  of  that  number  and  of  the  date 
named  was  called  by  defendant  as  a  witness 
and  testified  that  no  such  accident  occurred 
onder  bis  administration.  But  the  testi- 
mony of  these  expert  witnesses  went  to 
establish  ttae  fact  of  the  alleged  fall,  which 
was  not  a  fact  they  learned  from  the  medical 
books.  Thns  the  weight  of  tbelr  testimony 
went  Into  the  scales  on  the  question  of 
whether  or  not  there  was  an  accident. 
There  are  cases  In  which  a  physician  or 
snrgeon  may  give  his  opinion,  not  only  as  to 
what  might  produce  a  given  result,  but  also 
as  to  what  In  fact  did  produce  the  particu- 
lar  result   la   band.     But   such   are   cases 


where  no  other  cause  could  reasonably  have 
produced  the  effect  Instances  of  this  kind 
are  found  in  murder  cases  where  the  cause 
of  the  death  Is  the  question.  A  dead  body 
Is  found  floating  In  the  river,  to  the  eye  of 
the  casual  observer  It  is  a  case  of  drown- 
ing, bat  a  man  of  science  makes  an  ex- 
amination and  testifies  that  the  condition 
that  would  result  from  drowning  Is  absent, 
but  the  condition  resulting  in  death  from 
poison  IS  present  and  no  other  cause  that 
could  produce  death  app'ears,  therefore  be 
may  say  it  was  a  case  of  death  by  poison. 
Perhaps  even  In  such  case  it  would  be  more 
correct  to  limit  the  expert  testimony  to  a 
statement  of  the  scientific  facts,  leaving 
the  inevitable  conclusion  to  be  drawn  by 
the  Jury,  but  when  after  the  scientific  facts 
are  proven  there  Is  but  one  conclusion  to  be 
drawn,  it  Is  not  harmful  error  to  allow  the 
witness  to  state  his  conclusion.  But  such 
is  very  different  from  the  case  at  bar.  Here 
these  learned  men  tell  us  that  many  causes 
produce  a  like  result  and  they  do  not  say 
that  one  Is  even  more  probable  than  an- 
other, yet  they  are  allowed  to  say  that  this 
injury  was  produced  by  a  fall,  and  one  of 
them  said  in  effect  that  it  was  a  severe  fall. 
The  defendant's  evidence  tended  to  show 
that  the  plaintiff  was  afflicted  in  this  manner 
before  the  date  of  the  fall,  from  which  evi- 
dence, if  believed,  the  jury  would  have  con- 
cluded that  although  a  fall  from  a  car 
might  produce  such  a  result  yet  it  did  not 
produce  It  in  tbis  case,  and  that  the  plaln- 
tUTs  condition  was  attributable  to  some  one 
or  another  of  the  many  causes  that  might 
have  produced  It  But  when  the  jury  were 
told  by  the  doctors  that  the  fall  did  produce 
it  then,  if  the  Jury  Judged  the  doctors  to  be 
creditable  witnesses,  It  shut  off  all  other 
Inquiry.  If  the  doctors  in  the  matter  of  their 
opinions  had  been  kept  within  the  realm  of 
their  science,  the  Jury  would  have  had  the 
right  to  weigh  their  evidence  against  that  of 
the  defendant's  witnesses  and  credit  them  In 
preference  to  the  others,  but  outside  of  their 
field  their  opinions  were  mere  conclusions 
drawn  from  the  evidence  and  were  not  en- 
titled to  be  considered  at  all.  Dr.  Snell  seem- 
ed to  realize  that  he  was  being  asked  to  in- 
vade the  province  of  the  Jury,  and  he  seemed 
reluctant  to  be  led  beyond  the  realm  of  his 
science.  His  first  answer  to  the  hypothetical 
question  was  that  If  a  person  was  entirely 
well  before  he  got  a  fall  and  was  sick  Im- 
mediately afterwards  the  natural  conclusion 
would  be  that  the  Illness  was  due  to  the  fall. 
This  witness,  however,  was  not  there  to  draw 
natural  conclusions,  any  man  of  common 
sense  could  do  that,  he  was  there  to  tell  the 
Jury  that  which  they  could  not  know,  with- 
out the  aid  of  abstruse  science.  Then  he 
was  asked:  "Just  state  what  would  be  the 
cause  of  that  Injury  under  the  facts  I  have 
mentioned  to  you  in  the  question."  His  an- 
swer seems  to  Indicate  surprise  at  the  ques- 
tion.   He  said:    "You  want  me  to  account 
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for  tbe  condition  I  found  ber  In  when  I  ex- 
amined ber?"  The  couneel  disclaimed  any 
such  purpose,  and  yet  repeated  bis  question  in 
such  form  as  to  bring  this  answer:  "Then  I 
would  say  it  was  due  to  the  fall."  The  in- 
competency of  such  evidence  Is  forcibly  Il- 
lustrated by  the  facta  of  this  case.  Dr.  Rob- 
inson did  not  see  the  plaintiff  until  13  months 
after  the  alleged  accident  Di\  Snell  did  not 
see  her  until  more  than  two  years  thereafter. 
The  former  testified  that  whilst  a  fall  or  Jar 
could  produce  such  a  result  yet  the  books 
taught  that  such  was  not  likely  unless  the 
parts  were  already  weakened  by  disease,  and 
they  both  testified  that  In  case  of  previous 
healthy  condition  a  displacement  by  a  jar  or 
fall  treated  promptly  by  replacement  would 
soon  result  in  perfect  restoration,  that  If 
neglected  for  a  year  or  more  the  condition 
would  grow  from  bad  to  worse  and  become 
a  permanent  affliction.  Yet  they  were  allow- 
ed to  assume  the  case  In  the  condition  they 
found  it,  and  to  say  that,  assuming  that  she 
had  suffered  such  a  fall  as  she  described,  the 
condition  in  which  they  found  her  was  the 
result  of  that  fall. 

The  view  of  the  law  on  tbia  subject  as 
above  taken  conforms. to  the  views  this  court 
has  taken  in  other  cases.  In  one  of  our  very 
recent  decisions  (Taylor  v.  Railway  Co.,  186 
Mo.  239,  84  S.  W.  873),  after  quoting  from 
Judge  Black  In  Gutridge  v.  Railroad,  94  Mo., 
loc.  cit.  472,  7  S.  W.  476,  4  Am.  St  Rep.  892, 
Judge  Brace  In  Boettger  v.  Iron  County,  136 
Mo.  536,  38  S.  W.  208,  and  Judge  Williams  in 
Langston  v.  Railroad.  147  Mo.  465,  48  S.  W. 
835,  all  declaring  the  stune  doctrine,  Marshall, 
J.,  speaking  for  the  court  said:  "It  would 
have  been  proper  to  have  stated  to  the  plain- 
tlflTs  experts  the  nature  and  extent  of  the 
injuries  received  by  the  plaintiff  as  they  ap- 
peared at  the  time  of  the  accident  and  then 
to  ask  them  whether  or  not  in  their  opinion 
such  injuries  might,  could,  or  would  result 
in  paralysis.  The  experts  having  thus  given 
an  opinion.  It  would  have  been  for  the  Jury 
to  find  the  fact  as  to  whether  in  this  particu- 
lar case  the  paralysis  was  caused,  as  the 
plalntifTs  expert  witness  said  It  might  have 
been  caused,  or  whether  it  was  the  result  of 
other  causes,  as  the  defendant's  experts  tes- 
tified might  be  the  case.  To  the  trained  legal 
mind  there  Is  a  very  essential  difference  be- 
tween permitting  an  expert  to  give  an  opin- 
ion and  permitting  him  to  draw  a  conclusion. 
The  one  is  the  province  of  a  witness,  the  other 
Is,  In  the  first  Instance,  the  special  preroga- 
tive of  the  Jury.  And  when  a  witness  Is 
thus  permitted  by  the  court  to  invade  the 
province  of  the  Jury,  it  goes  to  the  Jury  with 
the  indorsement  of  the  court  and  is  calcu- 
lated to  make  the  Jury  believe  that  It  was 
proper  for  the  witness  to  find  the  fact  in- 
stead of  the  Jury  doing  so.  The  ruling  of 
the  court  upon  the  admission  of  this  testi- 
mony was  therefore  erroneous."  Other  de- 
cisions of  this  court  cited  in  the  brief  of  ap- 
pellant are  to  the  same  effect:    Oavisk  v. 


Railroad,  49  Mo.  276;  Eoons  v.  Railway,  65 
Ma  S97;  Eubank  v.  Edina,  88  Mo.  655;  Koenig 
V.  Railway,  173  Mo.  698,  73  S.  W.  637. 

The  case  of  Wood  v.  Railway,  181  Mo.  433, 
81  S.  W.  152,  to  which  we  are  referred  by  re- 
spondent does  not  conflict  with  the  views  tak 
en  of  this  subject  In  the  cases  above  cited. 
The  hypothetical  question  therein  discussed 
and  approved  did  not  ask  the  expert  witness  if 
the  fall  in  that  case  produced  the  disease 
under  which  the  plaintiff  suffered,  but  after 
stating  facts  assumed,  it  concluded  thus:  'I 
will  get  yon  to  state  whether. or  not  the  In- 
Jury  that  I  have  described  was  in  your 
opinion — the  Injury  and  the  fall — was  in 
your  opinion,  in  her  case,  sufficient  to  produce 
the  disease  of  neurasthenia  which  yon  found 
her  to  be  suffering  with  upon  your  examina- 
tion at  Kansas  City  last  fall."  The  question 
was  not  did  the  fall  produce  that  disease? 
but  was  it  in  your  opinion  sufficient  to  pro- 
duce it?  That  question  was  entirely  com- 
petent under  the  rules  of  law  we  have  above 
declared.  In  the  case  at  bar  the  question 
was  not,  was  the  fall  from  the  street  car 
described  sufficient  to  have  produced  the  dis- 
placement of  the  uterus?  but  It  was,  did  the 
fall  produce  it?  An  affirmative  answer  to  the 
question  in  the  one  form,  though  credited  as 
true,  would  still  have  left  the  Jury  to  find 
from  all  the  evidence  In  the  case  whether 
or  not  the  affliction  under  which  the  witness 
found  the  plaintiff  suffering  was  caused  by 
a  fall  from  a  street  car;  an  affirmative  answer 
to  the  question  In  the  other  form,  if  credited, 
would  have  closed  the  Inquiry.  In  O'Xelll 
V.  Kansas  City,  178  Mo.  91,  77  a  W.  64.  to 
which  we  are  also  referred,  the  hypothetical 
question  did  contain  this  objectionable  fea- 
ture, but  there  was  no  objection  made  to  it 
on  that  ground.  This  court  In  passing  on  tbe 
question  said:  "The  objection  was  so  general 
that  it  did  not  give  the  trial  court  any  op- 
portunity to  know  what  In  the  opinion  of  the 
counsel  making  it  was  the  vice  of  the  hypo- 
thetical question,  either  In  what  It  contained 
or  what  it  omitted,  and  when  invited  to  speci- 
fy blB  objection  he  declined  to  do  so."  That 
case  therefore  does  not  sustain  tbe  trial 
court's  ruling  in  the  case  at  bar  on  this  point 
The  court  erred  in  overruling  the  defendant's 
objections  to  the  hypothetical  questions. 

5.  This  suit  was  begun  March  4,  1902.  On 
March  29,  1902,  the  defoidant  took  the  depo- 
sition of  tbe  plaintiff.  Her  counsel  was 
present  At  the  trial,  on  cross-examinatioB 
of  the  plaintiff,  the  attorney  for  the  defend- 
ant confronted  her  with  this  deposition  and 
attempted  by  calling  her  attention  to  passages 
in  It  to  contradict  her  on  points  on  which  she 
had  testified.  To  this  the  counsel  for  tbe 
plaintiff  objected  on  the  ground  that  the 
paper  referred  to  was  not  a  deposition.  Tbe 
court  ruled  that  the  paper  could  not  be  used 
in  the  cross-examination  of  the  witness  until 
it  had  been  Introduced  in  evidence,  then  the 
defendant  offered  It  in  evidence  and  the  ob- 
lectlon  was  renewed  that  It  was  no  d^posi- 
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tloD.  A  colloquy  then  ensued  between  the 
court,  the  counsel  on  both  sides,  and  the  plain- 
tiff, from  which  we  gather  that  the  deposition 
was  taken  before  a  notary  In  the  office  of 
defendant's  attorney,  with  the  plaintiff's  at- 
torney present  After  it  was  written  out 
and  ready  to  be  signed  she  was  asked  to  go 
to  the  office  of  the  defendant's  attorney  to 
sign  it.  She  went  as  requested,  but  refused 
to  sign  it  until  some  corrections  were  made. 
The  paper  was  then  taken  to  the  office  of  her 
attorney  and  at  her  request  certain  correc- 
tions were  made  by  her  attorney,  and  it  was 
then  signed  by  her.  It  was  never  signed  or 
certified  by  the  notary.  The  colloquy  contin- 
aed:  "Attorney  for  Defendant:  It  is  offer- 
ed as  the  written  statement  of  the  witness. 
The  Court:  What  right  has  any  one  to  take 
a  desposition,  to  suppress  it  and  then  to  come 
in  and  try  to  evade  the  law  which  says  it 
must  be  returned  to  the  clerk's  office  duly 
sealed,  then  come  In  and  try  to  Introduce  It, 
when  they  could  not  introduce  It  as  a  deposi- 
tion because  under  the  law  It  must  be  first 
filed?  You  have  no  right  to  cross-examine 
upon  It  until  it  has  been  Introduced  in  evi- 
dence. (To  which  ruling  and  action  of  the 
court  the  defendant  at  the  time  duly  ex- 
cepted.) Attorney  for  Defendant:  The  ob- 
ject of  offering  this  paper  is  as  the  signed 
statement  of  the  witness,  and,  as  the  attorney 
for  the  company,  I  desire  to  say  that  there 
has  been  no  suppression  of  the  deposition  so 
far  as  we  are  concerned;  that  counsel  for 
plaintiff  was  notified  and  was  present  when 
it  was  taken;  they  corrected  it  in  their  own 
office;  It  was  signed  In  their  own  office  and 
sent  to  our  office  after  It  was  corrected  and 
signed.  The  Court:  Why  was  it  not  filed,  as 
the  law  requires?  Attorney  for  Plaintiff: 
Why  wasn't  it  sworn  to?  The  Court:  The 
law  requires  the  notary  public  to  affix  the 
certificate  to  it  in  his  own  hands,  sign  it,  seal 
it,  and  send  it.  Attorney  for  Defendant: 
Plaintiff's  counsel  had  a  copy  of  it  furnished 
blm.  The  Court:  Still  it  is  not  a  deposition, 
nnlesB  it  has  been  properly  returned.  And 
as  I  have  bad  occasion  to  remark  before,  the 
taking  of  depositions  In  that  way  is  an  abuse. 
(To  which  ruling  and  action  and  remarks  of 
the  court,  the  defendant  at  the  time  duly 
excepted.)" 

Although  the  paper,  In  the  absence  of  the 
certificate  of  the  notary,  did  not  possess  the 
character  of  a  deposition,  stlU  it  was  a 
paper  signed  by  the  plaintiff  purporting  to 
give  an  account  of  the  accident,  and,  if  it 
contained  statements  contradictory  of  state- 
ments made  by  her  on  the  witness  stand,  the 
defendant  had  a  right  to  draw  her  attention 
to  it  and  cross-examine  her  In  regard  to  it. 
The  court  Judged  the  document  by  the  stand- 
ard of  a  deposition  and  ruled  it  out  because 
it  did  not  reach  that  standard.  That  was 
not  a  correct  standard ;  the  document  did  not 
derive  its  significance  from  the  fact  of  being 
a  deposition,  but  from  the  fact  that  it  was  a 
written  document  containing  a  statement  of 


her  case  which  she  had  at  a  former  time 
madQ,  and  it  was  signed  by  her.  If  it  bad 
been  in  all  respects  In  the  form  of  a  deposi- 
tion, it  might  have  been  regarded  with  more 
solemnity,  but  even  as  an  unsworn  written 
statement  signed  by  the  plaintiff,  if  it  con* 
tradlcted  In  a  material  point  anything  that 
she  stated  on  the  witness  stand,  the  defend- 
ant bad  a  right  to  confront  her  with  it,  and 
ask  her  to  account  for  the  contradiction. 
This  is  a  legitimate  method,  when  fairly 
used,  in  which  to  weaken  the  force  of  an 
adversary's  witness,  especially  of  an  adver- 
sary herself.  While  her  answers  to  ques- 
tions relating  to  her  signature  to  the  paper 
were  not  entirely  Ingenuous,  yet  they  were' 
sufficient  to  show  that  she  bad  signed  the 
paper  In  her  counsel's  office,  in  his  presence, 
and  after  he  had  made  the  corrections  in  it 
which  she  demanded  before  signing.  Under 
those  circumstances  the  court  ought  to  have 
allowed  the  defendant's  counsel  to  confront 
the  plaintiff  with  the  document  and  cross- 
examine  her  on  it,  allowing  her  and  her 
counsel,  of  coarse,  ample  opportunity  to  see 
the  document,  see  that  it  contained  the  sup- 
posed contradictions  or  admissions.  The  trial 
judge  can  direct  the  method  of  such  a  cross- 
examination  to  prevent  snrprlse  or  unfair 
advantage.  We  do  not  think  that  the  coun- 
sel for  the  defendant  deserved  the  censure 
that  he  received  from  the  court  In  the  course 
of  this  colloquy,  and  coming  as  it  did  in  th<^ 
presence  of  the  Jury  was  quite  liable  to  have 
Influenced  the  Jury  to  the  defendant's  preju- 
dice. The  censure  consisted  In  the  Implica- 
tion that  the  counsel  had  suppressed  the 
deposition  and  had  abused  his  privilege. 

We  must  remember  that  from  the  stand- 
point of  the  defendant's  testimony,  at  least, 
the  defendant  corporation  never  heard  of 
this  accident  until  the  suit  was  filed,  some 
13  months  after  it  is  alleged  to  have  occurred. 
It  was  therefore  the  privilege  of  the  defend- 
ant to  Institute  a  legitimate  inquiry  Into  the 
case.  Where  could  It  better  go  for  informa- 
tion than  to  the  plaintiff  herself?  The  law 
gave  the  defendant  the  right  to  take  plain- 
tiffs deposition,  and  the  defendant's  attorney 
was  only  performing  his  duty  when  he 
caused  the  plaintiff  to  come  before  a  notary 
and  undergo  an  examination  under  oath. 
But  the  point  of  the  criticism  was  that  the 
deposition  when  taken  was  not  filed  In  court, 
but  was  retained  by  the  attorney  for  the  de- 
fendant in  his  possession.  The  attorney  had 
no  right  to  file  it  in  court  until  It  had  been 
certified  by  the  notary.  It  was  the  notary's 
duty  to  write  down  the  questions  and  an- 
swers as  they  occurred,  and,  after  the  sign- 
ing by  the  witness,  to  certify  its  correctness 
and  file  it  in  court.  The  notary  did  not  cer- 
tify it  and  did  not  file  it — why,  the  record 
does  not  show.  Many  things  may  have  been 
the  cause — ^neglect,  sickness,  absence,  or  even 
possibly  the  notary  may  have  refused  to  cer- 
tify it  as  correct  after  it  had  been  taken 
out  of  his  office    and  the ,  above-mentioned 
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changes  had  been  made  In  It  But  what- 
ever may  baye  been  the  cause,  there  was  no 
possible  Injnry  to  the  plaintiff  In  falling  to 
certify  and  file  the  deposition.  Tbe  plain- 
tiff could  not  have  used  It  as  a  deposition, 
because  she  was  present  In  court,  and  defend- 
ant could  not  have  made  use  of  it  as  such 
for  the  same  reason.  The  only  possible  use 
that  could  have  been  made  of  It  was  that 
which  defendant  offered  to  make,  not  as  a 
deposition,  but  a  statement.  And  so  far  as 
the  Idea  of  suppressing  It  or  withholding  it 
from  tbe  plaintiff  goes,  there  Is  no  room  for 
that,  because  the  plaintiff's  attorney  had  a 
copy  of  It  all  the  while.  The  court  erred  In 
'its  ruling  on  that  point 

6.  Appellant  Insists  that  the  damages 
awarded  are  excessive.  Under  this  head  we 
may  consider  also  the  assignments  of  error 
relating  to  instructions  on  the  measure  of 
damages.  If  the  plaintiff's  affliction,  as 
shown  by  tbe  testimony  in  her  behalf,  was 
tbe  result  of  the  defendant's  negligence,  we 
cannot  say  the  amount  of  tbe  award,  $5,000, 
was  excessive.  Tbe  proposition  of  law  for 
which  the  defendant  contends  Is  that  if  the 
plaintiff  suffered  the  fall  she  claims  she  did, 
it  was  her  duty  to  have  exercised  reasonable 
care  in  seeking*  medical  or  surgical  aid,  and 
tbat,  if  she  neglected  to  do  so  and  thereby 
her  injury  was  aggravated,  she  la  not  en- 
titled to  recover  for  the  aggravated  injury. 
That  Is  a  correct  proposition  of  law.  In 
Thompson  on  Negligence,  vol.  1,  {  202,  it  Is 
stated  thus:  "Undoubtedly  the  person  in- 
jured Is  bound  to  use  ordinary  care  In  treat- 
ing the  injury,  and  cannot  recover  from  the 
author  of  the  Injury  enhanced  damages 
growing  out  of  bis  want  of  ordinary  care 
in  procuring  medical  aid  to  treat  it  In 
other  words,  if  he  neglects  to  use  such  means 
to  effect  a  recovery  as  an  ordinarily  prudent 
person  would  use  under  like  circumstances, 
he  cannot  recover  damages  for  any  aggrava- 
tion of  his  Injury  .growing  out  of  such  neg- 
lect" The  law  on  this  subject  is  treated 
by  the  law  writers  under  the  head  of  con- 
tributory negligence,  and  tbe  distinction  is 
drawn  between  contributory  negligence  which 
defeats  the  action,  which  is  negligence  which 
contributes  to  the  happening  of  the  accident, 
and  contributory  negligence  which  occurs 
after  the  accident,  but  which  Increases  the 
suffering.  Thompson  on  Negligence,  v<4.  1, 
i  201.  In  either  case,  before  tbe  action  can 
be  defeated  or  the  measiure  of  damages  cur- 
tailed, on  such  a  plea,  the  plaintiff  must  be 
shown  to  have  been  guil^  of  negligence 
which  contributed  to  the  result  The  law 
did  not  in  this  case  unconditionally  demand 
of  the  plaintiff  tbat  she  obtain  surgical  aid, 
or  charge  on  her  the  consequences  of  failure 
to  obtain  it,  because  that  might  have  been  be- 
yond her  power,  but  It  demanded  that  she 
use  reasonable  care  to  obtain  such  aid,  and  it 
withholds  from  her  .the  right  to  recover  for 
what  she  may  have  suffered  in  consequence 
of  her  failure  to  use  reasonable  care.    This 


distinction  must  be  carried  In  mind  when  we 
come  to  consider  the  Instructions  bearing  on 
this  subject  The  testimony  of  the  plalntliT!) 
expert  witnesses  was  to  the  effect  tbat,  U 
she  had  been  in  a  healthy  condition  up  to 
the  time  she  received  the  fall,  and  had  suf- 
fered the  displacement  by  the  fall,  prompt 
surgical  aid  could  probably  in  a  sbort  while 
have  ^ected  a  complete  cure.  Under  that 
testimony  the  question  arises,  did  the  plain- 
tiff exercise  ordinary  care  In  seeking  medical 
or  surgical  aid?  and  is  she  entitled  to  re- 
cover as  for  permanent  injury?  She  did  not 
seek  medical  aid  until  13  months  had  passed, 
and  her  physicians  testified  that  the  proba- 
ble effect  of  failure  to  obtain  such  aid  was 
an  aggravation  of  the  affliction.  Tbe  reason 
she  gave  for  her  failure  to  call  a  physician 
was  that  she  had  no  means  to  pay  him,  and 
that  she  did  not  apply  to  the  defaidant  in  the 
trouble  because  she  hoped  all  the  while  she 
would  get  better.  Whether  that  was  sufli- 
dent  to  acquit  her  of  negligence  was  a  ques- 
tion for  the  Jury. 

The  court  refused  defendant's  request  tor 
instructions  II  and  12.  Instruction  11  was 
tliat,  "if  the  plaintiff's  injuries  were  such 
that  medical  treatment  was  proper  and  neces- 
sary and  that  reasonable  and  necessary  med- 
ical treatment  would  have  lessened  or  cured 
said  injuries  in  whole  or  In  part"  then  it 
was  her  duty  to  have  procured  such  treat- 
ment and  if  she  failed  to  do  so  her  recovery 
must  be  limited  to  such  damages  as  she 
would  have  sustained  if  she  bad  procured 
sndi  treatment.  Instruction  12  declared 
that  "it  was  the  duty  of  plaintiff  to  ezercliw 
reasonable  care  and  diligence  to  nurae,  treat 
and  care  for  whatever  Injuries  she  sustained, 
if  any,  and  to  procure  reasonable,  proper,  and 
necessary  medical  treatment"  etc.,  and.  If 
she  failed  to  do  so  and  her  injuries  were  ag- 
gravated thereby,  she  could  recover  only 
enough  to  compensate  her  for  the  damages 
she  would  have  sustained  if  she  had  used 
such  care  and  obtained  such  treatment  Tho 
fault  of  those  instructions  is  that  they  make 
tbe  fact  of  the  failure  to  obtain  the  medical 
services  contributory  negligence,  instead  of 
failure  on  her  part  to  exercise  ordinaty  care 
to  obtain  such  services ;  it  leaves  out  of  vie^ 
her  plea  that  she  was  unable  to  onploy  a 
physician.  For  that  reason  the  court  was 
right  in  refusing  those  instructions. 

At  the  request  of  the  plaintiff  tbe  court 
gave  this  instruction:  "(1)  If  yon  find  for 
the  plaintiff,  you  should  assess  her  damages 
at  such  sum  as  yon  believe  from  tbe  evi- 
dence will  compensate  her  f<nr  tbe  Injuries, 
if  any,  received  by  the  negligent  acts  and 
conduct  if  any,  of  the  defendant  shown  in 
evidence,  and  in  estimating  her  damages, 
yon  should  take  into  consideration  the  bodily 
pain  and  mental  anguish  suffered  by  her,  if 
any,  as  the  results  of  such  acts  and  conduct 
aforesaid,  and  the  pain  and  anguish,  if  any. 
which  you  believe  from  the  evidence  will 
reasonably  result  to  her  in  tbe  fotare  firom 
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such  Injnries  and  the  extent  of  her  disability 
If  any,  by  reason  of  said  Injuries,  and  the 
extent  to  which  you  reasonably  believe  from 
the  evidence,  If  you  so  believe,  she  will  be 
disabled  dnrlng  the  future  of  her  life  by 
reason  of  said  injuries,  and  you  should 
award  her  such  sum  as  In  your  opinion .  will 
reasonably  compensate  her  for  all  such  In- 
juries, not  exceeding  the  sum  of  Seven  Thou- 
sand Five  Hundred  Dollars  ($7,500)."  And 
of  Its  own  motion  the  court  gave  this: 
"(1)  The  court  Instructs  the  jury  that.  If 
you  believe  from  the  evidence  that  plalntUDT's 
injuries  complained  of,  if  any  there  wwe, 
were  aggravated  and  recovery  therefrom  re- 
tarded by  any  unreasonable  delay  on  her 
part  to  secure  the  services  of  a  physician, 
then  you  should  consider  these  facts.  If  you 
find  for  the  plalntifF,  in  mitigation  of  dam- 
ages, and  not  allow  her  any  damages  for 
any  aggravation  of  said  injuries  arising  from 
such  delay."  These  Instructions  were  doubt- 
less Intended  to  be  considered  together,  the 
one  qualifying  the  other ;  but  they  are  liable 
to  be  considered  as  contradictory,  the  one 
of  the  other.  In  the  one  the  jury  is  directed 
to  award  damages  as  for  a  permanent  in- 
jury, if  they  find  it  will  be  permanent, 
without  considering  whether  the  character 
of  permanency  was  the  result  of  the  accident 
or  of  failure  to  obtain  medical  treatment, 
and  In  the  other  they  are  directed  not  to 
award  damages  for  an  aggravated  condition 
of  the  plaintlfF's  malady  if  it  was  caused 
by  an  unreasonable  delay  in  obtaining  med- 
ical aid.  On  a  retrial  of  the  case  that  ap- 
parent inharmony  can  be  removed  by  re- 
modeling the  instructions. 

7.  The  petition  alleged  two  acts  of  n^li- 
gence  on  the  part  of  defendant:  First,  in 
suddenly  starting  the  car  while  the  plaintiff 
was  in  the  act  of  alighting;  second,  In  hav- 
ing in  Its  service  the  conductor  of  this  car 
who  was  Incompetent  because  of  intoxica- 
tion, and  whose  incompetence  for  that  reason 
rendered  him  negligent  of  bis  duties  and 
caused  him  to  give  the  signal  in  obedience 
to  which  the  car  was  negligently  started 
and  the  plaintiff  thrown  to  the  ground. 
There  was  no  evidence  to  sustain  the  second 
charge.  The  defendant  asked  three  instruc- 
tions on  that  point,  as  follows:  "(14)  The 
court  Instructs  the  Jury  that  there  Is  no 
evidence  that  the  Intoxication  or  drunken- 
ness of  the  conductor,  if  proven,  was  the 
proximate  cause  of  the  Injuries  complained 
of,  and  on  that  issue  your  finding  will  be  for 
the  defendant  (15)  The  court  instructs  the 
jury  that  there  is  no  evidence  that  the  In- 
competency of  the  conductor  was  the  proxi- 
mate cause  of  the  injuries  complained  of, 
and  on  that  Isane  your  finding  will  be  for 
the  defendant  (16)  The  court  Instructs  the 
jury  that  there  is  no  evidence  that  the  con- 
ductor was  Incompetent  to  perform  his  du- 
ties, and  on  that  issue  your  finding  will 
t>e  for  the  defendant."  The  court  gave  14, 
but  refused  16  and  16,  and  thia  la  assigned 


for  error.  Instruction  14  seems  to  cover  the 
point  The  petition  does  not  charge  general 
Incompetency,  but  that  the  conductor  was 
incompetent  because  of  his  habit  of  intoxi- 
cation, and  by  instruction  14  that  was  with- 
drawn from  the  jury.  Instructions  15  and 
16  contained  the  same  proposition  in  other 
forms.  The  jury  have  really  nothing  to  do 
with  the  pleadings  In  the  case.  The  plead- 
ings, though  usually  read  in  the  presence 
of  the  jury,  are  addressed  to  the  court. 
The  jury  should  be  Informed  by  the  Instruc- 
tions of  the  issues  they  are  to  try.  The 
only  issue  of  negligence  submitted  to  the 
Jury  under  the  instruction  was  that  relating 
to  the  sudden  starting  of  the  car  while  the 
plaintiff  was  in  the  act  of  alighting.  That 
was  the  only  issue  on  that  point  contained 
in  the  Instruction  given  at  the  request  of 
the  plaintiff,  and  the  fonrth  instruction  given 
at  the  request  of  the  defendant  practically 
limited  the  issue  of  negligence  to  that  act. 
Defendant  has  no  cause  to  complain  of  the 
refusal  of  instructions  15  and  16. 

8.  In  the  motion  for  a  new  trial  there  were 
many  grounds  assigned.  Among  them  was 
that  the  counsel  for  plaintiff  in  his  clQsing 
argument  made  certain  remarks  which  are 
copied  In  the  motion.  Without  copying  here 
all  of  the  remarks  complained  of,  it  Is  suf- 
ficient for  the  purpose  of  considering  this 
assignment  of  error  to  say  that  the  remarks 
contained  by  unmistakable  intimation  the 
charge  that  a  witness  who  had  been  sum- 
moned by  the  plaintiff  was  bribed  by  the 
defendant  to  swear  falsely  as  she  did,  and 
that  the  counsel  followed  up  the  charge 
with  these  remarks:  "I  am  satisfled  that 
the  mind  of  every  juror  in  this  Jury  box 
was  Impressed  with  the  same  as  I  was,  just 
exactly  the  same  as  I  was,  and  revolted  at 
the  idea,  and  revolted  at  the  stupendous 
disgrace  that  it  brought  upon  the  admin- 
istration of  justice  by  such  methods  as  that 
I  say  that  the  intensity  of  feeling  which 
I  have  In  this  case  arises  from  those  two 
thoughts,  and  from  the  slurs  and  insinua- 
tions and  accusations  brought  against  this 
poor  woman  who  was  unable  to  go  down 
into  the  country  and  bring  the  witnesses 
here;  that  this  great  corporation  can  go 
through  the  state  of  Missouri  and  the  United 
States  and  bring  their  witness  as  they  desire, 
as  they  have  done  in  this  case.  Who  is 
on  the  other  side  of  this  case?  Here  la 
the  Metropolitan  Street  Railway  Company, 
whose  tracks  gridiron  this  whole  dty.  oc- 
cupying, if  you  please,  the  central  part  of 
almost  every  prominent  street  in  Kansas 
City,  Mo.,  whose  duty  it  is  to  carry  passen- 
gers from  one  place  to  another  for  hire, 
and  who  obtain  from  the  citizens  of  this 
town  what  wealth  that  they  expend  on  these 
great  tracks,  and  all  the  wealth  that  they 
pay  upon  this  great  amount  of  stock,  and 
all  that  they  pay  upon  the  great  amount 
of  bonds — coming  here  into  this  court" 

It  was  also  stated  in  the  motion  for  a 
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new  trial  under  this  point  that  timely  ob- 
jections were  Interposed  by  the  defendant, 
but  overruled  by  the  court,  and  exceptions 
taken.  Affidavits  were  filed  In  support  of 
this  specification  In  the  motion  for  a  new 
trial,  one  of  which  was  by  a  stenographer 
who  said  that  be  was  present  and  took 
down  the  remarks  as  tbey  were  made  and 
that  the  report  of  them  was  correct  Other 
affidavits  of  persons  who  said  that  they 
heard  the  remarks  were  filed  verifying  the 
stenographer's  report  of  them.  Affidavits 
contra  were  filed,  one  of  which  was  of  the 
counsel  who  was  said  to  have  made  the 
remarks,  In  which  affidavit  it  la  said  that: 
"The  purported  stenographic  report  of  said 
argument  attached  to  and  embodied  In  de- 
fendant's motion  for  a  new  trial  In  this 
case  is  Inaccurate,  confused  and  bungling 
and  does  not  truly  state  the  verbiage  or  sub- 
stance of  said  argument"  The  other  affida- 
vits filed  by  piaintitr  were  to  the  same  effect 
The  matter  complained  of  under  this  assign- 
ment is  not  before  us  in  such  form  that 
we  can  pass  Judgment  on  It  It  is  not  stated 
In  the  bill  of  exceptions  that  these  remarks 
were  made.  The  most  that  can  be  said  of 
It  Is  that  the  bill  of  exceptions  contains 
affidavits  tending  to  prove  that  the  remarks 
were  made.  The  only  manner  In  which  such 
a  matter  can  be  brought  before  this  court 
for  Its  Judgment  is  by  having  the  bill  of 
exceptions  to  state  that  it  occurred.  It  ap- 
pears from  the  record  that  the  Judge  who 
signed  the  bill  of  exceptions  was  not  the 
Judge  who  tried  the  cause.  The  affidavits 
were  perhaps  designed  as  evidence  for  his 
consideration  on  the  disputed  facts ;  but  they 
are  not  for  our  consideration.  We  only  know 
what  occurred  at  the  trial  by  reading  the 
statements  in  the  bill  of  exceptions. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  to  be  retried  according  to  the 
views  herein  expressed.    All  concur. 


CHAPMAN  et  al.  v.  KULLMAN  et  al. 

(Supreme  Court   of  Missouri,  Division  No.  2. 
July  8,  1905.) 

1.  Pabtitior — Deceased   Ownebs— Adhinis- 
TBATioN— Necessity. 

Where,  in  a  suit  for  partition  brought  in 
1900,  it  appeared  that  no  creditor  liad  sought 
to  have  tiie  estate  of  an  ab.sent  and  unheard  of 
heir  administered  for  a  period  of  16  years  after 
her  departure,  want  of  such  administration  was 
no  bar  to  partition  under  Kev.  St  1899,  i  4384, 
providing  tliat  where  the  court  sliali  not  be 
satisfied  that  the  estate,  from  which  the  claims 
of  the  parties  in  interest  descended,  has  been 
finally  settled,  etc.,  the  decree  of  distribution 
in  partition  might  be  suspended,  etc. 

2.  Death— Pbesumptions— Absence. 

One  of  the  heirs  of  an  estate  left  Missouri 
for  Texas  in  1SS3,  and  in  the  next  year  advised 
her  relatives  in  Missouri  that  yellow  fever  was 
raging  where  she  was  then  living  and  that  she 
intended  to  return  to  Missouri,  which  she  failed 
to  do.  There  was  no  unfriendliness  between 
her  and  such  relatives,  and,  though  they  wrote 
several  letters  to  her  thereafter,  they  received  no 
reply  and  had  not.  In  1900,  beard  from  her  since 


such' time.  Held,  that  such  heir  would  be  pre- 
sumed to  have  been  dead  at  the  end  of  seven 
years  from  the  date  she  was  last  beard  from 
in  1884. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Death,  {  2.] 

3.  Same — Date  of  Death. 

Where  one  of  the  heirs  of  an  estate  had 
been  absent  and  unheard  of  for  a  period  of 
more  than  seven  years,  there  was  no  presump- 
tion that  she  died  at  any  particular  dme  within 
the  seven  years,  so  that  no  portion  of  her  in- 
terest would  pass  by  deeds  of  common  property 
executed  on  behalf  of  her  heirs  or  next  of  kin 
within  that  period. 

[Ed.  Note. — For  cases  in  point,  sea  vol  15,. 
Cent  IMg.  Death,  {  3.] 

4.  Tbnanct    in    Comcon  —  Possessior     bt 
One— Effect. 

Possession  by  one  tenant  in  conmion  is  the 
possession  of  all,  until  actual  ouster  or  some 
unequivocal  act  asserting  an  exclusive  ownet^ 
ship,  of  which  the  co-tenants  not  in  actual  Ikm- 
session  have  either  actual  or  constructive  notice. 
[Ed.  Note. — For  cases  in  i>oint  see  vol.  45. 
Cent.  Dig.  Tenancy  In  Common,  f|  29,  42-52.J 

5.  Same— Advebse  Possession— Deeds. 

Where  all  of  the  deeds  under  which  defend- 
ant held  title  to  certain  land  in  controversy 
conveyed  only  an  undivided  five-sixths  interest 
in  the  land,  and  one  of  such  deeds  was  ex- 
ecuted and  recorded  subsequent  to  the  time 
when  most  of  the  improvements  were  made,  on 
which  defendant  relied  to  show  exclusive  pos- 
session, and  there  was  no  notice  that  he  claimed 
more  than  five-sixths  of  the  land,  be  was  not 
entitled  to  the  outstanding  one-sixth  interest 
by  adverse  possession. 
a  Pueadino— Objections— Waiver. 

Where  a  petition  for  partition  alleged  that 
defendant  was  the  owner  of  an  undivided  five- 
sixths  interest  in  the  land,  an  objection  that 
it  did  not  specifically  allege  the  facts  from 
which  defendant  derived  bis  title  was  waived 
by  defendant's  failure  to  urge  the  same  before 
going  to  trial. 

Appeal  from  Circuit  Court.  Benton  County ; 
W.  W.  Graves,  Judge. 

Petition  by  Delila  B.  Chapman  and  others 
against  George  F.  KuUman  and  others.  From 
a  Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Rehearing  denied  November  21,  1005. 

D.  Brunjes  and  Bamett  &  Bamett,  for  ap- 
pellants.   N.  K.  Chapman  and  Lay  &  Lay, 

for  respondents. 

OANTT,  J.  This  Is  an  appeal  from  a  de- 
cree of  partition  by  the  circuit  court  of  Ben- 
ton county,  Mo.  The  land  is  the  8.  W.  %  of 
the  S.  E.  %  and  the  S.  E.  %  at  the  S.  W.  V.  of 
section  15,  and  the  N.  W.  %  of  the  N.  E.  )4 
of  section  22,  ail  in  township  41  of  range  21. 
containing  120  acres,  more  or  less.  The  suit 
was  brought  to  the  August  term,  1900,  of  the 
circuit  court  of  Benton  county,  and  trial  was 
had  and  the  Judgment  rendered  in  favor  of 
plaintiffs  at  the  December  term,  1900.  It  is 
admitted  on  all  sides  that  John  M.  Brown 
Is  the  common  source  of  title,  from  whom 
both  plaintiffs  and  defendants  claim.  The 
testimony  discloses  that  the  said  Jobn  M. 
Brown  died  in  the  year  1883  seised  in  fee  of 
the  above  land,  and  leaving  as  bis  only  heirs 
at  law  his  six  children,  four  of  wbom  and  the 
widow  and  the  pb^a  at  ^w~«^  the  fifth  son 
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are  plaintiffs  herein;  the  sixth  child  being 
Amanda  Brown.  In  the  years  1885  and  1886, 
t>y  proper  deeds  of  conveyances  from  all  of 
said  children,  except  Amanda  Brown,  one 
Christ  Brunkhorst  acquired  their  flre-slztlis 
Interest  In  said  land,  which  said  five-sixths 
Interest  has  by  deeds  of  conveyance  been  con- 
veyed to  the  defendant  George  F.  Kullman, 
who  has  incumbered  the  same  with  a  deed 
of  trust  to  the  other  defendants.  The  deeds 
under  which  the  defendant  Kullman  claims 
only  purport  to  convey  a  five-sixths  Interest 
In  said  land,  but  the  said  defendant  asserts 
title  to  the  remaining  oue-slxtb  Interest, 
-which  is  claimed  by  the  plaintiff  by  virtue  of 
10  years'  adverse  possession.  The  one-sixth 
Interest  Inherited  by  Amanda  Brown  la  the 
bone  of  contention  in  this  case.  The  evidence 
tends  to  show  that  Amanda  Brown  resided 
at  the  home  of  her  father,  John  M.  Brown,  or 
worked  out  at  various  places  In  this  state, 
iiutil  about  the  year  1883,  when  she  went  to 
Texas,  that  the  family  heard  from  her  at 
various  times  until  some  time  in  the  year 
1884,  when  they  received  a  letter  from  her  at  ' 
San  Antonio,  Tex.,  in  which  she  stated  that 
yellow  fever  was  raging  there,  and  the  people 
were  dying  like  hogs,  and  that  she  was  com- 
ing home  in  a  short  dme.  From  tliat  time 
until  the  commencement  of  this  action  noth- 
ing has  been  heard  from  or  about  Amanda 
Brown,  though  the  family  wrote  various  let- 
ters to  her,  receiving  no  reply.  At  the  time 
Amanda  Brown  left  Missouri  for  Texas  she 
was  a  single  woman  and  had  no  children,  and 
there  is  no  evidence  showing  that  she  owed 
any  debts.  The  plaintiffs  Insist  that  the 
absence  of  Amanda  Brown  under  such  cir- 
cumstances for  16  years  raises  a  presumption 
of  her  death,  and  that  as  her  only  heirs  they 
are  now  entitled  to  her  one-sixth  Interest  in 
fsald  land.  The  defendant's  claim  to  one-sixth 
Interest  is  under  the  10-year  statute  of  limi- 
tation, which  he  pleads.  On  this  question  the 
testimony  In  his  behalf  is  undisputed  that  he 
and  those  under  whom  he  claims  have  been 
In  actoal  possession  of  said  land  during  all 
of  such  period,  and  have  cultivated  the  same 
and  made  some  improvements  thereon.  But 
the  plaintiffs  Insist  there  is  no  evidence  of  an 
ouster  of  Amanda  Brown  or  those  claiming 
under  her,  or  that  her  title  was  ever  disputed 
until  the  Institution  of  this  suit,  and  point  to 
the  fact  that  all  the  deeds  under  which  de- 
fendants claim  title,  the  last  being  dated  in 
1886,  four  years  before  the  beginning  of  this 
suit,  only  convey  five-stiths  interest  in  said 
land,  and  that  all  the  facts  relating  to  the 
possession  by  the  defendant  and  those  under 
whom  he  claims  shows  that  there  was  noth- 
ing to  Indicate  that  it  was  adverse  to  the 
plaintiff,  but  only  such  a  possession  as  any 
tenant  in  common  may  have.  In  the  circuit 
court  the  defendant  interposed  a  plea  in  bar, 
on  the  ground  that  at  the  commencement  of 
the  suit  he  was  In  possession  of  the  land  ad- 
versely to  plaintiffs,  and  a  separate  trial  was 
had  on  this  question,  resulting  adversely  to 


the  defendant,  to  which  he  took  no  exceptions. 

For  the  first  time  In  this  litigation,  and 
without  having  raised  it 'by  plea,  motion  for 
new  trial,  or  otherwise  in  the  circuit  court, 
the  defendant  claims  that  the  partition  should 
not  have  been  decreed  until  administration 
had  been  had  upon  the  estate  of  Amanda 
and  John  W.  Brown,  and  cites  us  to  section 
4384,  Eev.  St.  Mo.  1899,  which  provides  "that 
where  lands  sought  to  be  divided  in  partition, 
shall  have  descended  to  any  of  the  parties  in 
Interest,  and  the  court  shall  not  be  satisfied 
either  that  the  estate  from  which  the  same 
has  descended  has  been  finally  settled,  and  all 
claims  against  the  same  fully  discharged  oi 
that  the  personal  property  or  other  real  prop- 
erty not  already  partitioned,  belonging  to 
such  estate,  is  more  than  sufiScient  to  pay  all 
claims  and  demands  against  the  same,  the 
order  of  distribution  shall  not  apply  to  nor 
take  effect  upon,  any  of  the  lands  allotted 
or  adjudged  to  the  parties  whose  interest 
shall  have  So  descended  until  such  estate  shall 
have  been  finally  settled  and  all  claims 
against  the  same  discharged,"  and  also  to 
Mills  V.  Mills,  141  Mo.  195,  42  8.  W.  709,  in 
which  It  clearly  appeared  that  Mrs.  Mills 
had  a  fee-simple  title  in  the  homestead  of 
her  husband,  and  also  that  she  was  indebted, 
and  that  there  was  not  sufiScient  personal 
property  or  other  real  estate  to  satisfy  the 
same.  Of  the  correctness  of  that  opinion 
there  can  be  no  doubt  whatever.  It  is  obvi- 
ous, however,  that  the  facts  upon  which  this 
point  rests  in  this  case  are  radically  different 
from  those  in  that  case.  In  this  case  there 
was  absolutely  no  evidence  of  any  indebted- 
ness against  the  estate  of  Amanda  Brown  or 
John  W.  Brown.  If  1884  is  to  be  taken  as 
the  date  of  her  death,  16  years  has  elapsed. 
When  it  Is  considered  that  no  creditor  had 
ever  sought  to  have  an  administration  upon 
the  estate  of  Amanda  Brown,  and  there  was 
a  total  absence  of  any  effort  to  show  that  she 
was  indebted  at  the  time  of  her  death,  we 
think  that  the  circuit  court  would  have  been 
fully  Justified  in  finding  either  that  there 
were  no  debts,  or  that  they  had  been  fully 
satisfied,  and  follows  that  the  objection  now 
raised  for  the  first  time  is  not  well  taken. 
We  have  not  been  able  to  find  any  case  where 
partition  has  been  refused  unless  it  affirma- 
tively appeared  that  there  were  outstanding 
debts.  In  Minear  v.  Hogg,  04  Iowa,  641,  63 
N.  W.  444,  a  petition  for  partition  showed 
that  more  than  four  years  had  elapsed  since 
the  testator's  death,  but  failed  to  allege  that 
the  estete  had  been  finally  settled  and  it  was 
held  not  demurrable;  the  court  holding  that  it 
must  be  presumed,  nothing  appearing  to  the 
contrary,  that  the  estate  had  been  settled, 
and  that  It  devolved  upon  the  defense  to 
show  that  there  was  not  enough  personal 
propert;y  to  pay  debts. 

2.  It  is  urged,  however,  by  the  defendant 
that  there  is  no  statutory  presumption  that 
Amanda  Brown  Is  dead,  that  this  presump- 
tion only  applies  under  our  .statute  where 
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one  who  baa  been  or  now  Is  a  resident  of 
this  state  has  heretofore  gone  from  and  has 
not  returned  to  this  state,  but  that  In  this 
case  Amanda  Brown  moved  to  Texas  to  live 
and  no  presumption  of  death  arises  from  her 
failure  to  return;  whereas  the  plaintiff  in- 
sists that  our  statute  above  referred  to  does 
not  change  the  common-law  rule  as  to  pre- 
sumption of  deatlL  Both  sides  rely  upon 
Wheelock  ▼.  Overshlner,  110  Mo.  IIS,  18  S.  W. 
640,  in  which  this  court  simply  applied  the 
statntorj  presumption  as  to  one  who  was  a 
resident,  or  had  been  such  of  this  state.  In 
Flood  V.  Orowney.  126  Mo.  262,  28  &  W.  860, 
Burgess,  J.,  speaking  for  the  court,  quoted 
with  approval  the  rule  laid  down  in  1  Am.  & 
Bng.  Bncy.  of  Law,  p.  38,  that  "the  rule  now 
is  general  that  a  person  shown  not  to  have 
been  heard  of  for  seven  years  by  those  if 
any,  who,  if  be  Iiad  been  living,  would 
naturally  have  heard  of  him,  is  presumed  to 
be  dead,  unless  the  circumstances  of  the  case 
are  such  as  to  account  for  hid  not  being 
heard  of  without  assuming  his  death."  Now, 
in  this  case,  it  definitely  appears  that  Aman- 
da Brown  went  to  Texas  about  the  year  1883, 
and  that  prior  to  that  year  she  resided  with 
ber  relatives  in  Benton  county.  In  1884  she 
advised  them  that  the  yellow  fever  was  ra- 
ging in  San  Antonio,  where  she  was  living, 
and  that  she  intended  to  return  to  Missouri. 
No  unfriendliness  or  estrangement  from  any 
of  her  relatives  appears  in  the  evidence,  and 
It  appears  that  after  receiving  ber  letter  in 
regard  to  the  fever  the  family  wrote  hei 
various  letters,  to  which  they  received  no 
reply.  We  think  it  Is  clear  tliat  whether 
we  regard  Amanda  Brovra  as  a  resident  of 
this  state  when  she  left  her  father's  home  in 
188S  and  went  to  Texas,  or  whether  we  as- 
sume that  she  went  there  to  acquire  a  domi- 
cile and  take  up  ber  residence  there,  that  in 
either  case  the  fact  that  she  has  not  been 
heard  from  by  any  of  her  family,  and  that 
there  are  no  other  circumstances  in  evidence 
which  reasonably  account  for  her  not  hav- 
ing been  heard  from,  we  think  that  she  must 
be  presumed  to  have  been  dead  at  the  end  of 
seven  years  from  the  time  she  was  last  heard 
from  In  1884,  and  therefore  her  share  in  the 
estate  sought  to  be  partitioned  could  be  legiti- 
mately divided.  But  there  is  no  presumption 
that  she  died  at  any  particular  time  within 
the  sevm  years.  22  Am.  ft  Eng.  Ency.  (2d 
Ed.)  p.  1249.  The  inference  sought  to  be 
drawn  by  the  defendant  that  Amanda  Brown 
died  In  1884,  and  therefore  the  guardian's 
deed  conveyed  the  Interest  of  two  of  her 
minor  brothers  in  their  father's  estate  would 
be  sufficient  also  to  carry  their  interest  in 
ber  estate,  is  not  well  taken.  Moreover, 
there  was  no  plea  of  any  outstanding  title 
In  Crist  Brunkhorst,  and  the  deeds  show  that 
defendant  and  those  under  whom  he  claims 
never  asserted  any  such  claim,  and  the  court 
properly  so  held. 
S.  The  only  evidence  tending  to  prove  that 


Amanda  Brown  was  evor  married,  and  tliat 
therefore  she  had  issue  surviving  her,  was 
the  purely  hearsay  testimony  of  the  witness 
Nave.  We  have  read  all  of  that  evidence, 
and  fully  agree  with  the  circuit  Judge  that  it 
was  entirely  insufficient  to  Justify  blm  In 
finding  that  she  was  ever  married. 

4.  Having  disposed  of  these  questions,  we 
are  brought  now  to  the  consideration  of  the 
adverse  possession  by  the  defendant,  and  his 
claim  that  an  action  of  partition  cannot  be 
maintained  against  him  by  one  out  of  posses- 
sion. On  this  question  the  rule  is  well  set- 
tled in  this  state  ttiat  the  possession  of  one 
Joint  tenant  is  the  possession  of  all  other 
Joints  tenants  until  facts  amounting  to  an 
actual  ouster  are  shown,  and  this  must  be 
done  by  some  unequivocal  act  asserting  an 
exclusive  ownership  of  which  the  co-tenants, 
who  are  not  in  actual  possession,  must  have 
actual  or  constructive  notice.  Colvln  v. 
Hanenstein,  110  Mo.  575,  19  S.  W.  948;  Hut- 
son  V.  Hutson,  139  Mo.  229,  40  S.  W.  886: 
Bozier  v.  Orifflth,  81  Mo.  171.  We  think 
the  evidence  amply  Justified  the  circuit 
court  in  finding  that  there  bad  t>een  no  dis- 
seisin on  the  plaintiffs.  All  ttie  deeds  under 
which  defendant  claims  purported  to  convey 
simply  five-sixths  interest  in  tbe  land  In  con- 
troversy, and  one  of  those  deeds  was  executed 
and  recorded  subsequent  to  the  time  wben 
most  of  tbe  improvements  were  made,  upon 
which  defendant  relies  to  show  exclusive 
possession.  The  record  of  tbese  in  the  coun- 
ty certainly  gives  no  notice  to  any  one  that 
tbe  defendant  claimed  more  than  five-elxttas 
of  this  land,  or  that  be  asserted  in  any  way 
any  title  to  tbe  share  of  Amanda  Brown. 
Prima  facie  the  defendant  was  simply  claim- 
ing and  asserting  title  in  subordination  to  his 
recorded  deeds,  and  bis  possession  under 
those  circumstances  was  in  no  sense  an  un- 
equivocal and  notorious  claim  of  the  entire 
title  to  the  tract  of  land,  and  was  not  such 
as  to  give  the  plaintiffs  either  actual  or  con- 
structive notice  of  any  disseisin  by  him.  The 
circuit  court  found  that  there  was  no  adverse 
possession  of  the  land,  and  we  think  bis 
finding  on  that  question  was  correct  Camp- 
bell V.  I4iclede  Oas  Co.,  84  Mo.  352,  374. 

5.  Tbe  point  Is  now  made  that  tbe  petition 
did  not  set  out  facts  from  which  the  defend- 
ant derived  his  title.  It  did  allege  specific- 
ally that  be  was  an  owner  in  tbe  undivided 
five-sixths  Interest  in  the  land.  Even  if  a 
motion  to  make  more  definite  would  have 
been  sustained  by  going  to  trial,  tbe  defend- 
ants waived  this  objection.  Etellljr  t.  Cnl- 
len,  159  Mo.  322,  60  S.  W.  12a  We  bare 
carefully  examined  all  the  assignments  of  er- 
ror in  this  case  and  are  unable  to  find  any 
reversible  error  in  the  record.  Accordingly 
the  Judgment  of  the  circuit  court  of  Benton 
county  must  be,  and  is,  affirmed. 

BUEGBSS,  P.  J.,  and  FOX,  J.,  concur. 
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INTERURBAK   CONST.   CO.  t.  HATES. 

(Supreme  Court  of  Misaouri,  DWision  No.  2, 
Oct.  %  1905.) 

1.  Pledqes  —  CoNTKAor  fob  PutDaK  — Com- 

8TKUCTI0N— IDENTITT  OV  PLEDGES. 

Where  a  contract  between  the  contractor 
for  the  constroction  of  a  railroad  and  a  anb- 
contractor  provided  that  bonds  of  the  railroad, 
pledged  to  secure  the  contractor,  should  be  de- 
posited with  the  subcontractor,  or  any  person 
designated  by  him,  and  pursuant  to  the  sub- 
contractor's written  request  they  were  deposited 
with  B.,  who  executed  an  instrument  reciting 
the  receipt  of  the  bonds,  and  that  they  were 
to  be  held  by  H.  to  secure  him  for  advances, 
pursuant  to  toe  contract  between  the  c(»itractor 
and  the  subcontractor,  and  thereafter  the  sub- 
contractor executed  notes  to  H.,  and  H.  ne- 
gotiated the  same  to  a  bank  and  delivered  the 
bonds  to  the  bank  as  security,  the  written  in- 
strument executed  by  H.  showed  that  the 
deposit  of  the  bonds  by  the  contractor  and 
saboontractor  was  made  with  B.,  and  not  with 
the  bank. 

2.  Btioehcx  —  Wbittkr  Irstbukeni  —  Re- 
ceipt—Pabol  EIZFLANATION. 

The  Instrument  executed  by  H.  could  not 
be  regarded  as  a  mere  receipt,  so  as  to  warrant 
a  parol  explanation  to  show  that  the  bonds 
were  not  deposited  with  him. 

3.  PI.EDOBB  —  Bonds— Tbansieb  bt  Pledgee 

— RiOETB   Ot  TBANSrEBEE. 

Whore  by  contract  between  a  contractor 
for  the  conatrneUon  of  a  railroad  and  his  sub- 
contractor bonds  of  the  railroad  were  deposited 
with  defendant  to  secure  advances  for  work  in 
the  construction  of  the  road,  and  defendant  re- 
pledged  them  with  a  bank  as  security  for  funds 
obtained  for  purposes  beyond  the  scope  of  the 
contract,  though  the  bank  had  notice  of  the 
limitations  of  the  contract.  It  had  a  right  to 
hold  the  bonds  as  against  the  contractor. 

4.  Ebioffbl— Acts   or  Othxbs  —  Aoqtties- 

CKKOX. 

Mere  knowledge  on  the  part  of  a  contractor 
of  the  wrongful  repled^ing  of  bonds  did  not 
work  an  estoppel  as  against  the  contractor ;  be 
not  having  consented  to  and  ratified  the  wrong- 
ful act 

5.  ASSIOHinCRXB  —  Intebest    in    Contbaci  — 
StrrnciEXCT. 

An  agreement  between  a  subcontractor  for 
the  construction  of  a  railroad  and  defendant, 
who  agreed  to  make  advances  to  him,  whereby 
the  ■nocontractor  was  to  pay  defendant  a  cer- 
tain per  cent,  of  the  cost  of  the  road,  it  not 
being  provided  that  the  subcontractor's  payment 
shoiua  be  any  put  of  the  percentage  which  be 
was  to  receive  from  the  contractor,  did  not 
amount  to  an  assignment  of  any  claim  by  the 
subcontractor  for  work  actaally  done  under  his 
contract. 

6.  Patment— Volxthtabt  Payment— Pboteo- 

TION  OF  SECUBITIES. 

In  order  to  secure  a  contractor  for  the 
construction  of  a  railroad,  the  bonds  of  the 
railroad  were  deposited  with  a  trust  company, 
and  thereafter,  by  agreement  between  the  rail- 
road and  the  contractor  and  a  subcontractor, 
the  bonds  were  deposited  with  one  who  was  to 
make  advances  to  the  subcontractor,  the  bonds, 
under  the  terms  of  the  deposit,  being  to  cover 
advances  made  for  the  construction  of  the  road ; 
bnt  such  pledgee  repledged  the  bonds  with  a 
bank  to  secure  funds  for  other  purposes  in  ad- 
dition to  the  construction  of  the  road,  and  the 
contractor,  in  order  to  protect  the  securities, 
redeemed  the  bonds.  Held,  that  the  payment 
made  by  the  contractor  in  such  redempnon  was 
not  a  voluntary  one  so  as  to  preclude  him  from 
recoveij  from  tlie  one  making  the  repledge  of 
the  difference  between  the  money  used  in  the 
construction  of  the  road  and  the  amount  paid 
to  redeem  the  bonda. 


7.  Appeai^-Rbview  —  Waiveb  of  Objectior 
— Admissioii  or  Evidence— Aoqttiescekcx. 

Where  there  was  admitted  in  evidence  a 
stipulation  entered  into  in  another  case  in  re- 
gard to  testimony,  the  suggestion  of  the  use 
of  such  testimony  being  first  made  by  counsel 
for  defendant  and  agreed  to  by  plaintiff's  coun- 
sel, with  the  understanding  that  objections  as 
to  its  relevancy  might  be  made,  if  the  testimony 
as  introduced  was  relevant,  defendant  could 
not  on  appeal  complain  of  the- introduction  of 
tile  stipulation. 

8.  Pledges  — Con  vxKBioN  bt  Pledgee— Ac- 
tion—Damages— Evidence. 

By  agreemoit  between  a  subcontractor  for 
a  railroad,  the  contractor,  and  the  railroad, 
bonds  of  the  road  which  had  been  pledged  to 
secure  the  contractor  were  pledged  with  one 
who  was  to  make  advances  to  the  subcon- 
tractor; but  the  bonds  were  repledged  by  the 
pledgee  to  a  bank  to  secure  funds  for  purposes 
beyond  the  scope  of  the  agreement,  and  the 
contractor,  in  order  to  protect  himself,  redeemed 
the  bonds  from  the  bank.  Held  that,  in  an 
action  by  the  contractor  against  the  pledgee,  it 
was  proper,  as  showing  the  extent  of  plaintiff's 
interest,  to  introduce  evidence  showing  the 
amount  of  work  done  prior  to  the  subcontract. 

9.  Evidence  —  Tkleobak  —  Foundation  fob 
Admission. 

In  an  action  against  "W.  J.  Hayes  & 
Sons,"  it  was  proper  to  admit  a  telegram 
claimed  to  have  been  sent  to  plaintiS  by  de- 
fendants, and  signed  "W.  J.  H.  &  Sons" ;  plain- 
tiSE  having  testified  that  he  had  received  tele- 
grams 80  signed  in  relation  to  the  same  matter 
to  which  the  telegram  In  question  related. 

10.  Same— liETTEBS— Admission  or  Coft. 
Where  a  witness  testified  that  a  copy  of  a 

letter  introduced  in  evidence  was  a  copy  of  the 
letter  sent  by  him  to  defendant,  and  that  he 
received  an  answer  thereto,  there  was  no  error 
in  admitting  the  copy. 

11.  Action  —  Natobe  —  Tobt  ob  Coktbaot  — 
Wbonqful  Repledge  bt  Pledgee. 

In  an  action  by  a  party  to  a  contract  under 
which  bonds  were  pledged  with  defendants  to 
recover  damages  for  a  wrongful  repledge,  the 
action  was  one  sounding  in  tort,  and  not  one 
on  a  contract 

12.  PABTNEBBHIP  —  TOBTB  —  lilABILITT     OF 

Partners. 
Where  partners  with  whom  bonds  are  pledg- 
ed wrongfully  repledged  them  all,  the  members 
of  the  firm  are  liable  jointly  and  severally. 

13.  Pledges  —  Wbonqful  Repledge- Meas- 
ure OF  DAMAGES. 

The  bonds  of  a  railroad  comi>any  were 
pledged  to  secure  the  contract  for  the  construc- 
tion of  the  road,  and  subsequently  by  agreement 
between  the  parties  they  were  pledged  with  one 
who  undertook  to  make  advances  to  a  subcon- 
tractor for  moneys  to  be  used  in  the  construc- 
tion of  the  road,  and  the  pledgee  wrongfully 
pledged  the  bonds  with  a  bank  to  secure  ad- 
vances made  beyond  the  scope  of  the  original 
contract  of  pledge,  and  the  contractor,  after 
redeeming  the  bonds  from  the  bank,  sued  the 
original  pledgee  for  damages.  Held,  that  plain- 
tiff was  entitled  to  recover  the  difference  be- 
tween the  money  used  In  the  construction  of 
the  road  and  the  amount  which  be  was  obliged 
to  paj  to  redeem ;  defendant's  liability  not  be- 
ing lunited  by  the  amount  that  defendant  re- 
ceived out  of  the  sum  procured  by  the  repledge. 

Appeal  from  St  Louis  Clrcalt  Court; 
Franklin  Ferris,  Jndg^e. 

Action  by  the  Interurban  Construction 
Company  against  Harry  E.  Hayes.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

This  cause  is  here  by  appeal  from  a  judg- 
ment against  the  defendant  from  the  circuit 
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court  of  the  city  of  St  Louis.  To  fully 
appreciate  the  legal  propositions  involved 
in  this  controversy  It  Is  necessary  to  re- 
produce the  petition  and  answer  upon  wbicb 
the  cause  was  tried. 

The  petition  is  as  follows: 

"Now  comes  the  plaintiff  and  by  leave  of 
court  first  had  and  obtained,  flies  this  Its 
amended  petition  in  this  cause,  and  for  a 
cause  of  action  herein  says: 

"(1)  That  it  is  now  and  at  the  various 
times  hereinafter  mentioned  was  a  corpora- 
tion, duly  organized,  incorporated  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  State  of  Missouri.  That  the  defendants, 
W.  J.  Hayes,  Harry  E.  Hayes  and  W.  L. 
Hayes  are,  and  at  the  times  hereinafter 
mentioned  were,  partners  in  business,  doing 
business  under  the  firm  name  and  style  of 
W.  J.  Hayes  &  Sons. 

"(2)  The  plaintiff  further  says  that  here- 
tofore, to  wit,  on  the  22d  day  of  August, 
A.  D.  1900,  it  entered  into  a  certain  contract 
with  the  Mississippi  Valley  Transit  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Illinois, 
created  for  the  purpose  of  constructing, 
maintaining,  and  operating  an  electric  rail- 
way between  the  cities  of  East  St.  Iiouis 
and  E<dwardBville  tn  said  state,  wherein  and 
whereby,  for,  and  in  consideration  of,  the 
sum  of  three  hundred  and  sixty-flve  thou- 
sand dollars  ($365,000),  agreed  to  be  paid 
unto  it  by  said  Mississippi  Valley  Transit 
Company,  this  plaintiff  agreed  to  build,  con- 
struct, and  equip  complete,  ready  for  opera- 
tion, the  line  of  electric  railway  desired  to 
be  built  by  said  Mississippi  Valley  Transit 
Company,  commencing  at  a  point  In  Bast 
St.  Louis,  111.,  together  with  all  necessary 
turnouts  and  sidings,  to  permit  the  opera- 
tion of  cars  on  a  half  hour  schedule,  accord- 
ing to  certain  speclficationB  attached  to  said 
contract  That  in  and  by  said  contract  it 
was  provided  that  to  secure  the  payment  of 
this  plaintiff  of  the  sums  of  money  therein 
agreed  to  be  paid  unto  it  for  such  work  of 
construction  and  equipment,  the  said  Missis- 
sippi Valley  Transit  Company  should  before 
work  under  said  contract  was  commenced, 
deposit  all  of  its  issue  of  first  mortgage 
bonds,  amounting  In  the  aggregate  to  five 
hundred  thousand  dollars  ($500,000),  par 
value,  with  some  trust  company  in  the 
United    States. 

"(3)  That  thereafter  this  plaintiff  entered 
upon  the  work  of  constructing  the  said  rail- 
way, and  completed  a  considerable  portion 
of  the  work  Included  in  said  contract,  and 
expended  a  large  sum  of  money,  to  wit,  at 
least  one  hundred  thousand  dollars  ($100,000) 
In  and  about  the  performance  of  said  con- 
tract and  the  said  Mississippi  Valley  Transit 
Company  was,  at  the  various  dates  herein- 
after mentioned,  indebted  to  It  for  the  full 
cost  of  such  work  of  construction,  and  to 
secure  payment  of  said  sum  and  other  sums 


said  railway  company  had  pledged  to  this 
plaintiff  the  bonds  hereinafter  mentioned. 

"(4)  That  having  so  constructed  and  com- 
pleted a  large  part  of  said  electric  railway, 
this  plaintiff,  to  wit,  on  the  Ist  day  of  Feb- 
ruary, A.  D.  1901,  entered  into  a  contract 
with  one  Walter  Alexander  for  the  con- 
struction and  completion  of  so  much  of  said 
railway  as  was  at  said  time  unfinished  and 
uncompleted,  according  to  the  terms  of  the 
contract  already  mentioned. 

"(5)  That  on  or  about  the  Ist  day  of  May, 
A.  D.  1900,  said  Mississippi  Valley  Transit 
Company  made,  executed,  and  delivered  five 
hundred  (500)  bonds  of  the  denomination  ot 
one  thousand  dollars  ($1,0(X))  each,  bearing 
date  on  said  day,  payable  to  bearer  for  value 
received,  thirty  (30)  years  after  date,  with 
semlaimual  interest  coupons  attached'  to 
each  ot  said  bonds  for  the  interest  thereon, 
at  the  rate  of  6  per  cent  per  annum.  And 
the  plaintiff  says  that  payment  of  all  of 
said  bonds  was  secured  by  a  first  mortgage 
executed  by  said  railway  company  to  the 
Farmers'  Loan  &  Trust  Company  of  New 
York,  as  trustees,  which  said  mortgage  se- 
curing the  bonds  aforesaid  conveyed  to  the 
trustee  named  all  of  the  property  and  fran- 
chises of  said  railway  company. 

"(6)  The  plaintiff  says  that  said  first  mort- 
gage bonds  referred  to  in  the  preceding  para- 
graph, are  the  same  bonds  mentioned  and 
referred  to  to  the  contract  between  ttais 
plaintiff  and  said  Mississippi  Vall^  Transit 
Company,  and  the  plaintiff  further  says  that 
after  the  execution  of  the  aforesaid  contract 
between  this  plaintiff  and  said  Mississippi 
Valley  Transit  Company,  and  before  plain- 
tiff had  commenced  work  under  said  con- 
tract, said  railway  company  actually  de- 
posited all  of  the  said  five  hundred  (500) 
bonds,  pursuant  to  said  contract,  with  the 
American  Trust  Company,  at  Cleveland,  tn 
the  state  of  Ohio,  and  thereby  this  plaintiff 
says  all  of  the  said  bonds  were  by  said  rail- 
way company  pledged  to  this  plaintiff  to 
secure  to  the  plaintiff  the  payment  of  all 
sums  of  money  that  would  accrue  and  be- 
come payable  to  It  for  the  constraction  and 
equipment  of  said  railroad,  according  to 
the  terms  and  provisions  of  the  aforemen- 
tioned contract  between  this  platotiff  and 
said  railway  company. 

"(7)  This  plaintiff  further  says,  that  in 
and  by  the  contract  entered  Into  by  him 
with  this  plaintiff,  dated  February  1,  1901. 
the  said  Walter  Alexander,  in  consideration 
of  the  promise  of  this  plaintiff  to  pay  him 
therefor  the  actual  cost  of  the  constmctlon 
and  equipment  of  said  line  of  railway  for 
labor  and  material,  plus  16  per  cent  of  the 
amount  of  such  actual  cost,  agreed  with  this 
plaintiff  to  furnish  all  the  necessary  ftinds 
for  the  construction  of  said  work,  and  to 
complete  the  construction  of  aald  railway, 
to  accordance  with  the  terms  and  provl- 
Blons  ot  said  contract  entered  toto  between 
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this  plaintiff  and  said  railway  company,  as 
fast  as  the  work  conld  be  prosecuted,  and 
so  that  said  work  shonid  be  entirely  com- 
pleted by  a  date  not  later  than  June  1,  1901, 
or  by  snch  later  date  as  by  strikes  and 
other  canses  specified  In  such  contract  the 
work  should  be  extended.  That  in  and  by 
said  contract  between  this  plaintiff  and  said 
Alexander,  it  was  farther  provided  that 
the  aforesaid  first  mortgage  bonds  of  said 
Mississippi  Valley  Transit  Company  should 
be  by  this  plaintiff  pledged  as  security  for 
fonds  for  labor  and  material  under  said 
contract,  to  the  said  Walter  Alexander,  or 
to  any  responsible  person  whom  he  might 
designate,  until  the  said  line  of  railway 
should  be  completed  and  accepted  by  said 
Mississippi  Valley  Transit  Company.  And 
plaintiff  further  says  that  it  was  in  said 
contract  further  provided  that  said  bonds 
should  only  be  pledged  in  their  entirety,  and 
that  In  no  event  should  they  be  divided  or 
pledged  In  part  onl/,  and  that  said  contract 
also  provided  that  In  the  event  that  the 
said  Alexander  should  fall  to  pay  all  sums 
-contracted  for  by  him  to  pay  for  labor  and 
material  for  said  work,  this  plaintiff  should 
have  the  right  to  pay  such  sum  or  sums  and 
redeem  the  said  bonds  from  any  pledge  of 
the  same  which  the  said  Alexander  might 
have  made  under  said  contract 

"(8)  Plaintiff  further  says  that  the  bonds 
mentioned  in  the  contract  between  it  and 
said  Alexander  are  the  same  first  mortgage 
"bonds  that  prior  to  the  date  of  the  said 
<K>ntract  had  been  pledged  to  it  by  said 
Mississippi  Valley  Transit  Company,  and 
which  had  been  for  the  purpose  of  such 
pledge  deposited  with  the  American  Trust 
Company  at  Cleveland.  That  after  the  date 
of  the  aforesaid  contract  between  this  plain- 
tiff and  said  Alexander,  the  said  bonds  were 
by  said  Mississippi  Valley  Transit  Com- 
I»any  withdrawn  from  the  custody  of  the 
said  American  Trust  Company,  at  Cleveland, 
and  delivered  to  this  plaintiff,  in  order  that 
tbey  might  be  used  for  the  purpose,  and  in 
the  manner  provided  in  the  contract  between 
this  plaintiff  and  said  Alexander. 

"(9)  That  the  plaintiff  having  so  obtained 
the  possession  of  said  first  mortgage  bonds, 
said  Walter  Alexander  and  Woodruff  & 
Williams  thereafter,  to  wit,  on  March  4,  1901, 
requested  and  directed  the  plaintiff  to  deposit 
all  of  said  bonds  with  the  Arm  of  W.  J.  Hayes 
&  Sons,  of  Cleveland,  Ohio,  as  security,  for 
money  to  he  advanced  for  labor  and  material, 
as  provided  in  the  contract  between  said 
Alexander  and  this  plaintiff,  dated  February 
1,  1901 ;  said  W.  3.  Hayes  &  Sons,  here  men- 
tioned, being  the  same  firm  of  which  the  de- 
fendants are,  and  at  the  date  of  such  request 
were,  the  sole  members. 

"(10)  That  pursuant  to  the  aforesaid  re- 
quest and  direction  of  said  Alexander,  the 
plaintiff  thereafter  did,  to  wit,  on  the  said 
4th  day  of  March,  1901,  deliver  and  deposit 
all  of  the  aforesaid  bonds  to  and  with  the 
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said  firm  of  W.  J.  Hayes  &  Sons  at  Cleveland, 
In  the  state  of  Ohio,  and  then  and  there 
received  from  the  said  W.  J.  Hayes  &  Sons  a 
receipt  and  agreement  in  words  and  figures  as 
follows,  to  wit:  'Received  of  H.  W.  Sebastian 
all  of  the  first  mortgage  bonds  of  the  Missis- 
sippi Valley  Transit  Company,  dated  May  1, 

1900,  and  aggregating  five  hundred  thousand 
dollars  ($500,000),  being  five  hundred  (500) 
bonds  of  one  thousand  dollars  each.  The  said 
bonds  to  be  held  by  the  undersigned  W.  J. 
Hayes  &  Sons  of  Cleveland,  Ohio,  as  collateral, 
and  to  secure  the  undersigned  for  advances 
and  loans  of  money  made  in  pursuance  of  a 
certain  contract  between  the  Interurban  Con- 
struction (Company,  of  St  Louis,  Mo.,  and 
Walter  Alexander,  of  Lockport  N.  Y.,  dated 
the  1st  day  of  February,  1901,  to  which  said 
contract  reference  is  hereby  made,  and  a 
copy  for  greater  certainty  is  hereto  attached. 
The  undersigned  to  hold  said  bonds  according 
to  the  provisions  of  said  contract  Cleveland, 
Ohio,  Mch.  4,  1901.  W.  J.  Hayes  &  Sons.' 
And  plaintiff  says  that  said  Sebastian  repre- 
sented and  acted  for  this  plaintiff  in  said 
delivery  and  deposit  of  said  bonds,  and  said 
paper  was  given  by  said  W.  J.  Hayes  &  Sons 
as  and  for  a  receipt  and  an  a£:reement  with 
this  plaintiff. 

"(11)  The  plaintiff  says  that  the  contract 
mentioned  and  reterrM  to  in  said  receipt  is 
the  contract  between  this  plaintiff  and  said 
Alexander,  already  alleged  in  tills  petition, 
and  that  a  copy  of  the  said  contract  was  at- 
tached to  the  aforesaid  receipt  delivered  to 
said  Sebastian  for  this  plaintiff  by  said  W.  J. 
Hayes  &  Sons. 

"(12)  That  on  the  said  4th  day  of  March, 

1901,  said  Walter  Alexander,  together  with 
the  firm  of  Woodruff  &  Williams,  made,  ex- 
ecuted, and  delivered  to  the  said  W.  J.  Hayes 
&  Sons,  eight  negotiable  promissory  notes, 
each  for  the  sum  of  ten  thousand  dollars 
($10,000),  the  aggregate  amount  of  said  notes 
being  eighty  thousand  dollars  ($80,000),  all 
thereof  being  payable  to  the  order  of  the  said 
firm  of  W.  J.  Hayes  &  Sons,  each  one  of  said 
notes  being  in  the  form  following,  to  wit: 
'$10,000.  Cleveland,  Ohio,  March  4,  1901. 
Four  months  after  date,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  W.  J. 
Hayes  &  Sons  the  sum  of  ten  thousand  dol- 
lars, at  the  Park  National  Bank,  Cleveland, 
Value  received.  [Signed.]  Walter  Alexan- 
der. Woodruff  &  Williams.  [I.  R.  stamps, 
$2.]'  Plaintiff  says  that  there  was  attached 
to  each  one  of  these  notes  a  collateral  agree- 
ment executed  by  said  Walter  Alexander  and 
Woodruff  &  Williams,  which  said  collateral 
agreement  was  in  words  and  figures  as  fol- 
lows, to  wit:  'The  foregoing  is  one  of  a 
series  of  eight  notes  of  ten  thousand  dollars 
each,  signed  by  the  same  parties  and  maturing 
on  the  same  day,  to  secure  the  payment  of  all 
of  which  the  undersigned  have-deposited  with 
the  Park  National  Bank  of  Cleveland,  trns- 
tees,  five  hundred  thousand  dollars  ($500,000) 
of  the  first  mortgage  bonds  of  the  Mississippi 
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Valley  Transit  Company,  with  full  power  and 
authority  In  said  trustee,  at  the  request  of 
the  holder  of  any  one  or  more  of  said  notes, 
to  sell  and  assign  and  deliver  the  whole  of 
said  bonds,  or  any  part  thereof,  at  public  or 
private  sale,  at  the  option  of  said  trustee, 
upon  the  nonpayment  of  any  of  the  said 
above-mentioned  notes,  or  the  Interest  there- 
on, or  at  any  time  or  times  hereafter,  without 
advertisement  or  notice ;  and  after  deducting 
all  legal  or  other  costs  and  expenses  for  col- 
lection, sale,  and  delivery,  to  apply  the  resi- 
due of  the  proceeds  of  such  sale  or  sales  BO 
to  be  made  to  pay  pro  rata  said  holder  or 
holders  of  said  notes.  [Signed]  Walter 
Alexander.  Woodruff  &  Williams.  Cleve- 
land, Ohio,  Mar.  4,  1001.' 

"(13)  Plaintiff  further  says  that  on  the  day 
of  the  date  of  the  aforesaid  notes,  and  before 
the  maturity  thereof,  the  said  W.  J.  Hayes  & 
Sons  indorsed  all  of  the  said  notes,  and 
negotiated  and  delivered  the  same,  for  value, 
to  the  Park  National  Bank,  as  trustee  for 
certain  other  banks  and  individuals,  to  this 
plaintiff  unknown,  but  for  whom  the  said 
Park  National  Bank  of  Cleveland  acted  as 
trustee,  and  plaintiff  says  that  such  negotia- 
tion of  the  notes  aforesaid  by  said  W.  J. 
Hayes  &  Sons  was  had  by  said  firm  through 
the  said  Park  National  Bank  as  agent  or 
broker  representing  these  other  persons  or 
corporations. 

"(14)  That  on  said  4th  day  of  March,  1901, 
said  defendants  herein  delivered  all  of  the 
said  first  mortgage  bonds  so  by  them  re- 
ceived from  this  plaintiff  to  the  said  Park 
National  Bank,  as  trustee,  to  be  held  by  it  as 
security  for  the  payment  of  the  eight  notes 
above  mentioned,  and  plaintiff  says  that 
thereafter  the  said  Park  National  Bank  held 
and  kept  In  its  custody  all  of  the  notes  afore- 
said, and  also  the  aforesaid  bonds  pledged  by 
said  Walter  Alexander  and  Woodruff  & 
Williams  under  the  foregoing  collateral  agree- 
ment, as  security  therefor. 

"(15)  The  plaintiff  further  says,  that  at  the 
time  of  the  receipt  by  them  and  the  negotia- 
tion by  them  of  the  eight  notes  aforesaid,  the 
said  firm  of  W.  J.  Hayes  &  Sons  and  these 
defendants,  had  full  knowledge  of  all  of  the 
terms  of  the  contract  between  this  plaintiff 
and  said  Alexander,  and  fall  notice  and 
knowledge  of  the  fact  that  said  Walter  Alex- 
ander had  no  authority  In  law  or  equity  to 
pledge  the  said  bonds  to  the  said  firm  of  W. 
J.  Hayes  &  Sons,  or  the  defendants  herein,  or 
to  any  other  person,  for  any  purpose,  or  In 
any  manner,  except  as  In  said  contract  pro- 
vided, to  wit,  as  security  for  funds  for  labor 
and  material  used,  or  provided  to  be  used,  in 
the  work  under  the  contract  between  him  and 
this  plaintiff.  And  plaintiff  further  says, 
that  said  W.  J.  Hayes  &  Sons  also  had  full 
knowledge  that  under  the  terms  of  his  con- 
tract with  this,  plain  tiff,  the  said  Alexander 
had  no  right  to  pledge  the  said  bonds  for 
notes  of  any  shorter  period,  or  otherwise  than 
until  the  time  when  he  had  fully  performed 


his  said  contract  and  the  said  line  of  railway 
had  been  fully  completed  and  accepted  by  the 
Mississippi  Valley  Transit  Company. 

"(16)  Plaintiff  says  that  neither  the  defend- 
ants, nor  the  said  firm  of  W.  J.  Hayes  &  Sons, 
made  any  advances  or  loans  of  money  to  the 
said  Walter  Alexander  In  pursuance  of  the 
contract  between  this  plaintiff  and  said  Alex- 
ander, or  for  the  purpose  of  paying  for  labor 
or  material  used,  or  provided  to  be  used,  in 
the  completion  of  the  railway  In  said  contract 
provided  for.  That  the  said  defendants  and 
the  said  firm  of  W.  J.  Hayes  &  Sons  received 
the  proceeds  of  the  negotiation  of  the  notes 
aforesaid  executed  by  WaltN  Alexander  and 
Woodruff  &  Williams,  for  the  security  of 
which  the  first  mortgage  bonds  aforesaid  were 
pledged,  as  herein  already  alleged,  and  kept 
the  said  proceeds  In  their  ovm  controL  That 
out  of  the  said  proceeds  there  was  paid  by  the 
defendants  to  the  said  Walter  Alexander,  and 
by  him  used  in  the  construction  and  comple- 
tion of  said  railway,  and  for  labor  and  ma- 
terial necessary  In  and  about  said  construc- 
tion, the  sum  of  sixty-nine  thousand  five  hun- 
dred and  ninety-one  and  "/loo  dollars 
($^,591.52),  and  that  neither  the  said  Alex- 
ander, nor  the  defendants,  nor  the  said  firm 
of  W.  J.  Hayes  &  Sons,  nor  any  other  person, 
were  under  the  terms  of  the  aforesaid  con- 
tract between  this  plaintiff  and  said  Alexan- 
der entitled  to  hold  said  first  mortgage  bonds 
as  security  for  any  greater  sum  of  money. 

"(17)  Plaintiff  further  says,  that  said  Wal- 
ter Alexander  and  Woodruff  &  Williams  fail- 
ed to  pay  at  the  maturity  thereof  the  afore- 
said notes,  amounting  In  all,  as  already 
stated,  to  the  sum  of  eighty  thousand  dollars 
(f80,000),  and  by  them  executed  and  delivered 
to  the  defendants,  and  by  said  defoulants 
negotiated  and  transferred  to  the  Park  Na- 
tional Bank  as  trustee,  as  aforesaid,  and 
said  Walter  Alexander  also  failed  to  com- 
plete the  line  of  railway  aforesaid,  accotdlne 
to  his  contract  with  this  plaintiff.  The  plain- 
tiff says  that  on  account  of  the  default  and 
failure  of  said  Alexander  to  perform  and  com- 
plete his  contract  with  It,  plaintiff  was  com- 
pelled to  and  did  assume  charge  of  the  com- 
struction  of  said  railway,  and  thereafter  com- 
pleted the  same,  as  it  was  bound  to  do  by 
reason  of  its  contract  with  said  railway  com- 
pany. That  at  the  date  of  the  maturitr  of 
said  notes  for  $80,000,  above  mentioned,  said 
Mississippi  Valley  Transit  Company  was  in- 
debted to  this  plaintiff  in  a  large  sum  of 
money,  to  wit,  at  least  one  hundred  thousand 
dollars  ($100,000),  and  the  bonds  aforesaid 
were  pledged  to  this  plaintiff  as  security  for 
the  payment  of  said  indebtedness,  and  becaxise 
of  the  default  of  said  Walter  Alexander  and 
Woodruff  &  Williams  In  the  payment  of  tbe 
said  notes  amounting  to  the  sum  of  $8O.O00. 
and  the  failure  of  said  Alexander  to  fulfill 
his  said  contract,  the  plaintiff,  In  order  to 
preserve  the  security  given  to  It  by  said  rail- 
way company  for  the  cost  of  the  work  actual- 
ly done  by  It  prior  to  Febtijary  1.  pOl.  and 
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also  to  retain  the  benefit  of  the  secnrltjr 
nnder  Its  contract  provided  for  the  price  of 
such  work  as  remained  to  be  done  by  it  after 
the  default  of  Alexander  In  the  performance 
of  bis  agreement  with  this  plaintiff,  was 
obliged  to  pay  the  said  notes  for  $80,000, 
and  to  redeem  the  bonds  aforesaid  from  the 
pledge  made  by  said  Alexander  and  Woodruff 
&  Williams,  as  herein  already  alleged,  to  se- 
cure payment  of  said  notes.  The  plaintiff 
says  that  the  said  notes  for  $80,000  and 
said  bonds  were  negotiable,  and  at  the  time 
when  the  same  were  so  paid  by  this  plaintiff, 
were  In  the  hands  of  Innocent  holders  for 
valne  who  had  no  notice  of  the  actual  pro- 
visions of  the  contract  between  this  plaintiff 
and  said  Alexander,  or  the  limitations  of  that 
contract  upon  the  right  or  authority  of  the 
said  Alexander,  or  the  defendants  herein,  or 
the  said  firm  of  W.  J.  Hayes  &  Sons,  in  re- 
spect of  the  ose  of  said  bonds.  That  In  order 
to  discharge  the  said  notes  and  redeem  the 
bonds  aforesaid,  the  plaintiff  was  obliged  to 
pay,  and  did  pay  unto  the  said  Park  National 
Bank  as  trustee  for  the  holders  and  owners  of 
such  notes,  the  sum  of  eighty  thousand  five 
hundred  dollars  ($80,500),  which  sum  of  mon- 
ey was  by  this  plaintiff  so  paid  on  the  15tb 
day  of  July,  A.  D.  1901. 

"(18)  The  plaintiff  says  that  the  pledging 
of  the  said  first  mortgage  bonds  by  said 
Alexander  and  Woodruff  &  Williams  to  said 
defendants,  to  secure  the  notes  for  $80,000 
herein  mentioned,  and  the  negotiation  of  the 
said  notes  by  the  defendants,  were  wrongful 
acts  as  against  this  plaintiff  and  that  the 
plaintiff  has  been  thereby  damaged  in  the  sum 
of  eleven  thousand  dollars  ($11,000);  for  which 
smn,  together  with  lawful  Interest  thereon, 
from  and  after  the  said  16th  day  of  July, 
A.  D.  1901,  and  for  the  costs  of  this  action, 
the  plaintiff  prays  Judgment" 

The  defendants  filed  their  answer  as  fol- 
lows: 

"Defendant  H.  E.  Hayes,  for  answer  to 
the  amended  petition  herein,  denies  each  and 
every  allegation  therein  contained.    Further 
answering,  this  defendant  says  that  the  plain- 
tiff empowered  Walter  Alexander  to  pledge 
the  bonds  described  In  plaintiff's  petition  for 
all  sums  contracted  by  him  for  funds  to  build 
a    line  of  railway  between   Bast   St.   Louis 
and  Colllnsvllle,  meaning  and  Intending  there- 
by to  mean  that  said  Alexander  should  be 
empowered  to  pledge  said  bonds  to  secure  to 
anyone  such  commissions  or  interest,  not  ex- 
ceeding 15  per  cent  of  the  cost  of  construc- 
tion, that  be,  said  Alexander,  might  contract 
to  pay  for  raising  funds  with  which  to  con- 
struct said  road;  that  he,  the  said  Walter 
Alexander,  entered  Into  a  contract  with  W.  J. 
Hayes  &  Sons,  and  this  defendant,  by  which, 
in    consideration  of  such  aid  and  assistance 
as  defendant  and  said  firm  of  W.  3.  Hayes  & 
Sons  might  render  to  said  Alexander  in  rais- 
ins said  funds,  he,  the  said  Alexander,  should 
pay  this  defendant  and  said  firm  of  W.  J. 
Hayes  &  Sons,  respectively,  5  per  cent  and  2% 


per  cent  on  the  cost  of  said  road;  and  that  pay- 
ment thereof  should  be  secured  by  said  bonds, 
and  paid  from  the  proceeds  of  any  loan  ob- 
tained thereon;  that  the  defendant  and  said 
W.  J.  Hayes  &  Sons  rendered  all  due  assist- 
ance, and  procured  for  the  purposes  mention- 
ed from  the  Park  National  Bank  of  Cleveland, 
the  sum  of  $80,000,  whereby  said  Alexander 
became  Indebted  to  this  defendant  in  the  sum 
of  $2,000  and  to  W.  J.  Hayes  &  Sons  $4,000 
and  said  Alexander  paid  out  of  the  said 
$80,000  procured  as  aforesaid,  to  this  defend- 
ant, said  sum  of  $2,000,  and  to  W.  J.  Hayes 
&  Sons  $4,000;  that  In  order  to  procure  said 
loan  it  was  necessary  to  pay  and  said  Alex- 
ander agreed  to  pay  and  paid  to  the  Park 
National  Bank  of  Cleveland,  the  broker  ad- 
vancing said  $80,000,  by  way  of  commissions 

and  Interest  the  further  sum  of  $ out 

of  said  loan  of  $80,000,  and  he  the  said  Alex- 
ander agreed  that  the  said  bonds  should  be 
pledged  as  security  for  the  amounts  agreed 
by  him  to  be  paid  to  this  defendant  to  W.  J. 
Hayes  &  Sons  and  to  said  Park  National 
Banlr;  that  after  said  loan  was  effected,  and 
with  full  knowledge  of  the  agreements  of  said 
Alexander,  and  that  he  had  agreed  to  pay, 
uid  bad  paid  out  of  the  proceeds  of  said 
loan  to  this  defendant  and  said  firm  of  W.  J. 
Hayes  &  Sons,  and  to  the  Park  National 
Bank,  the  amounts  aforesaid,  and  that  said 
bonds  were  pledged  therefor,  the  plaintiff 
accepted  the  proceeds  of  said  loan  and  the 
benefit  of  the  services  of  this  defendant,  of 
W.  J.  Hayes  &  Sons  and  the  Park  National 
Bank,  and  with  said  knowledge  received  and 
used  the  proceeds  of  said  loan,  in  the  con- 
struction of  said  road  and  thereby  and  other- 
wise, from  time  to  time,  ratified  and  approved 
the  acts  of  said  Alexander  in  pledging  said 
bonds  in  the  manner  and  for  the  purpose  for 
which  the  same  wore  pledged  as  aforesaid, 
and  is  now  estopped  to  question  the  authority 
of  said  Alexander  to  make  such  pledge  in 
the  first  instance. 

"This  defendant  further  says  that  said 
Walter  Alexander  actually  expended  of  said 
loan  In  the  construction  of  said  road  the  sum 
of  $69,591.52,  of  all  of  which  plaintiff  has 
received  the  benefit;  that  the  said  Alexander 
was  entitled  to  receive  therefor  $12,438.62 
I  under  his  contract  with  the  plaintiff,  and  that 
i  thereby  said  bonds  were  to  become  security 
for  such  compensation;  that  said  Alexander 
agreed  with  this  defendant  and  W.  J.  Hayes 
&  Sons  and  with  said  Park  National  Bank 
that  the  said  remuneration  to  them  and  to 
each  of  them  for  procuring  said  loan  should 
be  paid  to  them  out  of  the  compensation 
which  said  Alexander  was  to  receive  from 
plaintiff;  that  the  amount  justly  due  and 
owing  by  plaintiff  to  said  Alexander  is  great- 
er than  the  amount  paid  by  Alexander  to 
this  defendant  and  W.  3.  Hayes  &  Sons  and 
the  Park  National  Bank,  wherefore  defend- 
ant says  that  he  owes  the  plaintiff  nothing; 
that  said  Alexander  Is  Insolvent;  that  in 
equity  and  good  conscience  this  defendant  is 
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entitled  to  off  set,  asalost  any  ram  whlcb  tbe 
plaintiff  may  be  entitled  to  receive  of  this 
defendant,  all  sums  which  said  Alexander 
may  have  earned  imder  his  contract  with 
plaintiff.  And,  having  fully  answered,  this 
defendant  prays  to  go  hence,  with  his  costs." 

Plaintiff's  reply  was  a  general  denial  of 
the  allegations  contained  In  the  answer. 

This  cause  was  tried  by  a  jury.  The  rec- 
ord discloses  substantially  the  following  state 
of  facts: 

In  the  month  of  August,  1900,  the  Missis- 
sippi Valley  Transit  Oompany,  a  railroad 
corporation,  organized  under  the  laws  of  the 
state  of  Illinois  for  the  purpose  of  construct- 
ing and  operating  an  electric  railroad  be- 
tween East  St  Louis  and  EdwardavlUe,  111., 
entered  Into  a  contract  with  the  plaintiff  in 
this  case,  whereby  It  agreed  to  pay  to  this 
plaintiff  the  sum  of  three  hundred  slzty-flve 
thousand  dollars  ($395,000)  In  consideration  of 
the  undertaking  of  this  plaintiff  to  complete- 
ly build,  construct  and  equip  the  line  of  rail- 
way so  as  to  make  It  ready  for  operation. 
In  order  to  secure  payment  of  this  contract 
price,  the  railroad  company  pledged  to  the 
plaintiff  $500,000  (five  hundred  thousand  dol- 
lars) in  first  mortgage  bonds.  These  bonds 
were  deposited  with  the  American  Trust  Com- 
pany of  Cleveland,  pursuant  to  the  provisions 
of  this  contract  The  contract  between  the 
plaintiff  and  the  Mississippi  Valley  Transit 
Company  for  the  construction  of  the  elec- 
tric road  between  East  St.  Louis  and  Ed- 
wardsvllle,  111.,  contained  the  following  pro- 
vision in  respect  to  securing  payment  of  the 
sums  of  money  agreed  to  be  paid  for  the 
construction  of  the  road,  to  wit:  "To  secure 
payments  of  the  sums  of  money  herein 
specified,  the  party  of  the  second  part  shall, 
before  the  work  is  commenced  under  this  con- 
tract, deposit  all  of  its  issue  of  first  mortgage 
bonds,  amounting  In  the  aggregate  to  five 
hundred  thousand  dollars  (($500,000)  par  val- 
ue, with  some  trust  company  in  the  United 
States  with  such  agreements  and  instructions 
regarding  the  holding  and  disposition  there- 
of, as  may  be  agreed  upon,  and  such  agree- 
ments and  instructions  shall  be  part  of  this 
contract" 

Plaintiff,  in  pursuance  of  the  provisions  of 
its  contract  made  with  the  transit  company, 
proceeded  with  the  construction  of  the  elec- 
tric railroad,  but  prior  to  the  completicm  of 
the  work  upon  said  railroad,  plaintiff,  about 
February  1,  1901,  sublet  the  contract,  and. 
In  doing  this,  entered  into  a  contract  with  one 
Walter  Alexander  for  the  completion  of  all 
the  work  that  remained  to  be  done,  in  order 
to  fully  construct  and  equip  the  line  of  rail- 
way provided  for  in  the  original  contract  At 
the  date  of  the  Walter  Alexander  contract, 
the  first-mortgage  bonds  referred  to  in  the 
orlglnaf  contract  with  plaintiff,  were  on 
deposit  with  the  American  Trust  Company  of 
Cleveland,  Ohio, '  to  secure  the  payment  to 
i)liiintifl'  of  the  contract  price  for  the  con- 
struction of  the  electric  railway.    It  is  un- 


necessary to  burdoi  ttiis  statemoit  with  a 

reproduction' of  the  entire  contract  between 
plaintiff  and  Walter  Alexander;  it  will  suf- 
fice to  reproduce  that  part  of  it  which  is  ap- 
plicable to  the  legal  propositions  involved 
in  this  controversy.  It  contains  this  pro- 
vision: "The  party  of  the  second  part  (Alex- 
ander) agrees  to  furnish  all  the  necessary 
funds  for  the  conatruction  of  said  work,  and 
he  shall  receive  as  compensation  for  the 
furnishing  of  said  funds  and  the  completion 
of  said  work,  the  sum  of  fifteen  per  cent.  (15 
per  cent)  above  the  actual  cost  of  the  con- 
struction of  said  work.  The  party  of  the 
first  part  to  give  its  note  at  the  completion 
of  said  work,  due  in  six  months  thereafter, 
bearing  six  per '  cent  (6  per  cent)  interest 
from  its  date,  and  to  be  secured  by  the  entire 
issue  of  bonds  now  In  the  possession  of  the 
American  Trust  Oompany,  of  Cleveland, 
Ohio.  Said  bonds  are  to  be  pledge  as  se- 
curity for  funds  for  labor  and  materijil  in 
the  work  under  this  contract  to  the  said 
party  of  the  second  part,  or  any  responsible 
person  whom  be  may  designate,  until  said 
road  is  completed  and  accepted  by  the  Mia- 
sissippi  Valley  Transit  Company,  at  which 
time  the  note  of  the  party  of  the  first  part  to 
the  party  of  the  second  part  aforesaid  shall 
be  executed  and  delivered;  the  amount  of 
said  note  to  be  the  cost  of  said  construction 
plus  fifteen  per  cent  (16  per  cent)  compensa- 
tion to  the  said  party  of  the  second  part  here- 
inbefore mentioned.  In  the  event  that  the 
said  Alexander  shall  fail  to  pay  all  sums 
contracted  for  by  him  for  funds  to  pay  the 
labor  and  material  for  said  work,  the  Inter- 
urban  Construction  Oompany,  to  have  the 
right  to  pay  such  sum  (^  sums  and  redeem 
said  bonds  from  any  pledge  of  same  he 
may  have  made  hereunder.  In  the  ereat  said 
Alexander  and  the  Intemrban  Constmctlon 
Company  shall  both  fall  to  pay  any  sum  or 
sums  for  which  said  bonds  may  be  pledged, 
then  the  party  holding  said  bonds  In  pledge 
therefor  shall  have  the  right  to  sell  said 
bonds  at  private  sale  to  the  best  advantage 
obtainable  for  the  payment  of  said  sum  or 
sums,  upon  giving  the  Mississippi  Valley 
Transit  Company  and  the  Interurban  Con- 
struction Company  not  lees  than  60  days'  no- 
tice in  writing  by  mall  of  the  intention  ao  to 
do,  and  after  paying  ttae  costs  and  expenses 
of  said  sale,  including  reasonable  attorney's 
fees,  the  party  holding  the  bonds  as  security 
shall  apply  the  proceeds  thereof  to  the  pay- 
ment of  the  indebtedness  secured  by  said 
bonds,  and  pay  over  the  surplus,  if  any.  to 
the  Interurban  CJonstruction  (3ompany,  or  its 
order  or  as  any  court  of  competent  Juriadic^ 
tion  shall  order.  Said  payment  by  said 
Interurban  Construction  Company,  or  said 
Mississippi  Valley  Transit  Onnpany,  shall 
not  be  construed  as  a  release  of  damages  by 
said  Interurban  CJonstrnctlon  Company,  for 
the  failure  by  said  Alexander  to  pay  the  same. 
It  Is  agreed,  however,  that  said  bonds  slmll 
only  lie  pledged  in  their^entlrety  .and  In  no 
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event  shall  they  be  divided  or  pledged  In  part 
only." 

As  hereinbefore  Indicated  the  |GOO,000  first 
mortgage  bonds  of  the  railway  company, 
were,  at  the  date  of  the  contract  between  the 
plaintiff  and  Alexander  to  complete  the  work 
In  the  construction  of  the  electric  railway, 
on  deposit  with  the  American  Tmst  Com- 
pany, at  Cleveland.  The  railway  company 
and  this  plaintiff  authorized  Mr.  H.  W.  Sebas- 
tian to  obtain  the  possession  of  these  bonds 
from  the  trnst  company  In  Cleveland,  and 
about  March  4,  1901,  he  obtained  the  bonds. 
In  pursuance  of  the  contract  between  the 
plaintiff  and  Al^^ander  that  the  bonds  were 
to  be  deposited  with  Alexander  or  any  respon- 
sible person  whom  he  may  designate,  until 
said  road  was  completed  and  accepted  by  the 
Bald  Mississippi  Valley  Transit  Company, 
tbe  following  order  was  given  to  Mr.  Sdi>a8- 
tlan,  who  had  possession  of  the  bondSi  by 
Walter  Alexander  and  Woodruff  &  Williams: 
"E.  W.  Sebastian,  St  Louis,  Missouri:  Please 
deposit  with  W.  J.  Hayes  &  Sons,  of  Cleve- 
land, the  bonds  of  the  Mississippi  Valley 
Transit  Company,  of  the  par  value  of  five 
hundred  thousand  dollars,  as  security  for 
money  to  be  advanced  for  labor  and  material 
under  my  contract  with  the  Interurban  Con- 
struction Company.  Dated  February  Ist  1901. 
Walter  Alexander.    Woodruff  &  Williams." 

It  is  apparent  that  the  deposit  of  these 
bonds  was  contemplated  at  the  date  of  the 
contract  between  plaintiff  and  Alexander,  for 
tbe  rea8(Hi  that  the  order  to  Sebastian  to 
make  the  deposit  Is  of  the  same  date  as  of  the 
contract  Sebastian,  In  pursuance  of  tbe 
order  by  Alexander,  to  deposit  the  bonds  with 
W.  J.  Hayes  &  Sons,  on  March  4,  1901,  made 
tbe  deposit,  and,  as  evidence  of  such  deposit, 
W.  J.  Hayes  &  Sons  executed  the  following 
receipt:  "Received  of  H.  W.  Sebastian  all 
of  the  first  mortgage  bonds  of  the  Mississippi 
Valley  Transit  Company,  dated  May  1,  1900, 
and  aggregating  five  hundred  thousand  dol- 
lars ($500,000)  being  five  bundred  bonds  of 
one  thousand  dollars  ($1,000)  par  value  each. 
Tbe  said  bonds  to  be  held  by  the  undersigned, 
W.  J.  Hayes  &  Sons,  of  Cleveland,  Ohio,  as 
collateral,  and  to  secure  the  undersigned  for 
advances  and  loans  of  money  made  in  pur- 
suance of  a  certain  contract  between  the 
Interurban  Construction  Company  of  St  Louis, 
Mo.,  and  Walter  Alexander,  of  Lockport,  N. 
T.,  dated  tbe  1st  day  of  February,  1901,  to 
-wbicb  said  contract  reference  is  hereby  made,, 
and  a  copy  for  greater  certainty  is  hereto 
attacbed.  The  undersigned  to  bold  said 
bonds  according  to  the  proYisious  of  said  oxi- 
tract  Cleveland,  Ohio,  March  4,  '01.  W  J. 
Hayes  &  Sons." 

The  record  discloses  that  W.  J.  Hayes  & 
Sons  desired  a  ratification  of  the  deposit 
made  by  Sebastian  by  the  board  of  directors 
of  the  Mississippi  Valley  Transit  Company, 
and  a  form  of  resolution  ratifying  the  re- 
ceipt given  by  W.  J.  Hayes  &  Sons  was  sub- 
mitted to  them,  whereupon  they  addressed 


the  following  letter  to  Mr.  Blanke:  "St 
Ixnils,  March  6th,  1901.  Mr.  A.  O.  Blanke, 
City — ^Dear  Sir:  I  think  the  resolution  adopt- 
ing and  ratifying  the  receipt  given  to  us  by 
Mr.  Sebastian  should  be  a  little  more  com- 
plete than  is  expressed  In  the  form  submitted 
to  you  by  Mr.  Williams.  I  therefore  hand 
you  the  inclosed,  which  you  will  please  have 
your  board  pass.  Tours  truly,  W.  J.  Hayes 
&  Sons,  W.  L.  Hayes." 

In  pursuance  of  the  request  of  W.  J.  Hayes 
&  Sons,  there  was  a  special  meeting  of  tbe 
board  of  directors  of  the  Mississippi  Valley 
Transit  Company,  held  at  tbe  office  of  the 
company  In  St  Louis,  Mo.,  at  which  meet- 
ing tbe  following  proceedings  were  bad:  "St 
Louis,  Missouri,  March  18th,  1901.  Special 
Meeting  of  the  Board  of  Directors.  Present: 
H.  Gaus,  W.  M.  Warnock,  C.  F.  Blanke,  and 
J.  F.  Conrad.  It  was  moved  by  Mr,  Oans, 
and  seconded  by  Mr.  Conrad,  that  the  action 
of  H.  W.  Sebastian  in  delivering  tbe  bonds 
of  this  company,  amounting  to  $600,000.00  par 
value,  to  W.  J.  Hayes  &  Sons,  of  Cleveland, 
Ohio,  on  March  4th,  1901,  and  tbe  receipt 
given  by  W.  J.  Hayes  &  Sons  to  H.  W.  Sebas- 
tian therefor,  which  receipt  reads  as  follows: 
'Becelved  of  H.  W.  Sebastian  all  of  the  first 
mortgage  bonds  of  tbe  Mississippi  Valley 
Transit  Co.,  dated  May  1st,  1900,  and  ag- 
gregating $600,000.00,  being  600  bonds  of 
$1,000  par  value  each.  Tbe  said  bonds  to  be 
held  by  the  undersigned,  W.  J.  Hayes  &  Sons, 
of  Cleveland,  Ohio,  as  collateral  and  to  secure 
the  undersigned  for  advances  and  loans  of 
money  made  in  pursuance  of  a  certain  'con> 
tract  between  the  Interurban  Construction 
Co.,  of  St  Louis,  Mo.,  and  Walter  Alexander, 
of  Lockport,  N.  Y.,  dated  tbe  1st  day  of  Feb- 
ruary, 1901,  to  which  said  contract  reference 
Is  hereby  made  and  a  c<^y  for  greater  cer- 
tainty is  hereto  attached.  The  undersigned 
to  hold  said  bonds  according  to  the  provisions 
of  said  contract  Cleveland,  Ohio,  March  4th, 
1901.  [Signed]  W.  J.  Hayes  &  Sons'— Is 
hereby  approved^  ratified,  and  confirmed. 
Said  motion  being  put  all  tbe  directors  voted 
aye  and  same  was  duly  carried.  No  further 
business  before  the  board,  meeting  adjourned. 
,  President  J.  F.  Conrad,  Sec- 
retary." 

On  March  13, 1901,  Will  L.  Hayes  addressed 
the  following  letter  to  tbe  secretary  of  the 
board  of  directors  of  the  railway  company: 
"Mr.  A.  O.  Blanke,  Fnllerton  Building,  St 
Louis — My  Dear  Sir:  I  wish  to  extend  to 
you  my  thanks  for  tbe  coiurtesles  shown  me 
on  my  last  trip  to  St  Louis.  I  think  the 
matter  of  finance  is  now  arranged  so  that  the 
construction  will  go  ahead  and  the  road  will 
be  completed  within  a  reasonable  time. 
Trusting  that  we  may  see  you  in  Cleveland, 
and  that  you  will  call  upon  us,  I  remain, 
very  truly  yours.  Will  L.  Hayes." 

After  having  obtained  the  $500,000  mort- 
gage bonds  as  heretofore  indicated,  Walter 
Alexander,  together  with  Woodruff  8c  Wil- 
liams, executed  to  W.  J.  Ha^e»  &  ^ona,  tor 
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the  purpose  of  securing  the  funds  In  the  con- 
struction of  the  railway,  a  series  of  promis- 
sory notes  of  $10,000  each,  which  were  la  the 
following  form:  "$10,000.  Cleveland,  Ohio, 
March  4,  1901.  Four  months  after  date,  we 
Jointly  and  severally  promise  to  pay  to  the 
order  of  W.  J.  Hayes  &  Sons  the  sum  of  ten 
thousand  dollars,  at  the  Park  National 
Bank,  Cleveland.  Value  received.  [Signed] 
Walter  Alexander.  Woodruff  and  Williams. 
[I.  R.  Stamps  $2.]" 

These  notes  were  carried  by  Hayes  &  Sons 
and  Alexander  to  the  Park  National  Bank  In 
Cleveland,  Ohio,  and  there  deposited  with 
the  Park  National  Bank  to  secure  the  pay- 
ment of  these  notes,  accompanied  by  the  fol- 
lowing collateral  agreement:  "The  fore- 
going Is  one  of  a  series  of  eight  notes  of  ten 
thousand  dollars  each,  signed  by  the  same 
parties  and  maturing  on  the  same  day,  to 
secure  the  payment  of  all  of  which  the  under- 
■  signed  have  deposited  with  the  Park  National 
Bank,  of  Cleveland,  trustee,  five  hundred 
thousand  dollars  ($S00,000)  of  the  first  mort- 
gage bonds  of  the  Mississippi  Valley  Transit 
Company,  with  full  power  and  authority  In 
said  trustee,  at  the  request  of  the  holder  of 
any  one  or  more  of  said  notes,  to  sell  and 
assign  and  deliver  the  whole  of  said  bonds, 
or  any  part  thereof,  at  public  or  private 
sale,  at  the  option  of  said  trustee,  upon  the 
nonpayment  of  any  of  the  said  above-men- 
tioned notes,  or  the  Interest  thereon,  or  at 
any  time  or  times  hereafter,  without  adver- 
tisement or  notice;  and  after  deducting  all 
legal  or  other  costs  and  expenses  for  collec- 
tion, sale,  and  delivery,  to  apply  the  residue 
of  the  proceeds  of  such  sale  or  sales  so  to  be 
made  to  pay  pro  rata  said  holder  or  holders 
of 'said  notes.  [Signed.]  Walter  Alexander. 
Woodruff  Sc  Williams.  Cleveland,  Ohio, 
March  4,   1901." 

These  notes  were  Indorsed  by  the  firm  of 
W.  J.  Hayes  &  Sons  and  also  by  the  defend- 
ant Harry  B.  Hayes.  The  notes  were  dis- 
counted at  the  Park  National  Bank  of  Cleve- 
land. The  bank  charged  discount  at  the 
rate  of  7  per  cent,  and,  in  addition,  exacted 
a  commission  of  $1,000  for  making  the  loan. 
These  sums  together  amounted  to  about 
$2,900.  The  remaining  proceeds,  amounting 
to  $77,070.67,  were  placed  to  the  credit  of 
Walter  Alexander,  trustee,  at  the  Park  Na- 
tional Bank,  subject  to  be  drawn  upon  checks 
signed  by  him,  and  countersigned  by  W.  J. 
Hayes  &  Sons,  Samuel  A.  Williams,  and  the  ' 
cashier  of  the  bank,  John  Sherwin.  Immedi- 
ately thereafter  two  checks  were  drawn  up- 
on this  account,  namely,  one  for  $4,000  In 
favor  of  W.  J.  Hayes  &  Sons  and  one  for 
$2,000  in  favor  of  the  defendant,  Harry  B. 
Hayes,  both  of  these  checks  being  for  com- 
mission, which  they  claimed  for  guarantying 
payment  of  the  notes  already  mentioned.  Of 
this  $80,000  for  which  the  bonds  were  pledged 
to  the  Park  National  Bank,  Sebastian,  who 
was  the  superintendent  of  construction  of 
the  railway,   upon  certain  requisitions,    by 


Alexander,  only  obtained  the  sum  of  $69,592.- 
52,  which  was  applied  to  the  cost  of  labor 
and  material  necessary  to  the  construction 
of  the  railway.  The  requisitions  by  Alex- 
ander were  In  the  following  form:  "St. 
Louis,  Missouri,  March  23rd,  1901.  To  the 
Park  National  Bank  and  W.  J.  Hayes  Sc  Sons. 
Cleveland,  Ohio — Gentlemen:  Pay  to  H.  W. 
Sebastian,  superintendent,  the  sum  of  teu 
thousand  ($10,000)  dollars  to  be  used  to  pay 
for  labor  and  material  purchased  and  to  be 
purchased,  since  March  13,  1901,  under  the 
Walter  Alexander  contract  with  the  Inter- 
urban  Construction  Company,  dated  Febru- 
ary 1,  1901,  required  to  be  used  In  the  com- 
pletion of  that  section  of  the  electric  road  of 
the  MlBslsslppl  Valley  Transit  Company  be- 
tween Bast  St  Louis  and  Golllnsvllle,  in  the 
state  of  Illinois,  and  not  otherwise.  Walter 
Alexander." 

The  acknowledgment  of  the  reodpt  of  tbe 
requisition  by  Sebastian  was  as  follows: 
"This  certifies  that  the  sum  of  ten  thousand 
($10,000)  dollars  mentioned  in  the  above 
requisition,  the  receipt  of  whldi  Is  hereby 
acknowledged,  will  be  used  to  pay  for  labor 
and  material  purchased  and  to  be  purchased, 
since  March  13, 1001,  under  the  Walter  Alex- 
ander contract  with  the  Interurban  Constmc- 
tion  Company,  dated  February  1,  1801,  re- 
quired to  be  used  in  the  completion  of  that 
section  of  electric  road  of  the  Mississippi 
Valley  Transit  Company  between  East  St. 
Louis  and  Colllnsville  In  the  state  of  Illinois, 
and  not  otherwise.    H.  W.  Sebastian,  Supt." 

Prior  to  the  delivery  of  the  bonds  to  W.  J. 
Hayes  Sc  Sons,  on  March  4,  1901,  W.  3.  Hayes 
&  Sons  addressed  the  following  letter  to  H. 
W.  Sebastian,  of  date  February  20,  1901: 
"Feb.  20,  1901.  H.  W.  Sebastian,  Esq..  Roe 
Building,  St  Louis,  Mo. — ^Dear  Sir:  At  the 
request  of  Messrs.  Woodruff  &  Williams,  we 
wish  to  say  that  we  have  accepted  their 
proposition  to  us  to  guaranty  certain  funds 
for  construction  purposes  under  Mi.  Alex- 
ander's contract  with  the  Interurban  Con- 
struction Company,  dated  February  1,  1901. 
$40,000  will  be  subject  to  Mr.  Alexander's 
check,  countersigned  by  us,  as  soon  aa  the 
bonds  are  placed  with  us  as  security,  as 
provided  in  the  contract  and  additional  sums 
will  be  placed  to  his  credit  as  needed.  In 
accordance  with  our  contract  with  Woodruff 
&  Williams.  We  observe  that  the  contract 
provides  that  the  work  shall  be  done  sabject 
to  the  'Superintendence  of  the  Superlnt«idait' 
of  the  Mississippi  Valley  Transit  Company. 
Please  have  the  transit  company  gfi-vB  us 
formal  notice  of  the  appointment  of  their 
superintendent  whose  duty  it  will  be  to 
superintend  the  construction,  with  the  signa- 
ture of  the  superintendent  afllxed  to  saM 
notice  of  appointment  A  copy  of  all  bills 
for  material,  and  all  pay  rolls,  when.  paid, 
should  be  signed  by  the  superintendent  and 
sent  to  our  oflice,  to  avoid  dispute  In  Bettl«>- 
ment,  and  to  furnish  us  a  record  of  the  pro- 
gress of  the  work.    This  negd  not  ;be  <10d«  {n 
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case  of  incidentals  and  omall  expenditures 
that  must  be  paid  day  by  day.  Mr.  Alexan- 
der's Toncber  will  be  acceptable  to  us  for  such 
Items.  Mr.  Williams  suggests  tbat  we  state 
to  yon  we  have  made  arrangements  witb 
him  to  unite  our  efforts  with  his  efforts  to 
procure  the  three  hundred  thousand  dollar 
loan  at  the  proper  time,  also  to  sell  the 
bonds.  Tours  very  truly.  W.  J.  Hayes  & 
Sons." 

There  were  a  number  of  telegrams  passed 
between  Hayes  &  Sons  and  H.  W.  Sebastian. 
It  Is  unnecessary  to  burden  this  record  with 
a  reproduction  of  them;  however,  will  state 
that  on  June  11,  1901,  Hayes  &  Sons  were 
notlfled  by  Sui>erlntendent  of  Construction 
Sebastian  that  he  must  have  funds  by  the 
next  day,  or  liens  would  be  filed,  and  on  the 
12th  of  June  Sebastian  again  Inquired  of 
Hayes  ft  Sons  If  they  would  furnish  addi- 
tional funds,  and  notified  them  if  they  did 
not  the  Alexander  contract  would  be  can- 
celed. Then  followed  communication  be- 
tween them  as  to  other  arrangements  about 
funds.  On  July  9,  1901,  after  the  notes  be- 
came due  to  the  Park  National  Bank,  W.  J. 
Hayes  ft  Sons  sent  the  following  telegram 
to  O.  F.  Blanke:  "Cleveland,  Ohio,  July  9, 
1001.  O.  F.  Blanke,  Care  Blanke  Coffee 
Company:  Note  given  bank  authorizes  them 
to  sell  bonds  at  private  sale.  They  know 
nothing  of  the  Alexander  contract  Bank 
threatens  to  sell  bonds  to-morrow  unless  loan 
paid.    Answer.    W.  J.  H.  ft  Sons." 

On  the  same  date  they  sent  to  H  W. 
Sebastian  the  following  telegram:  "H.  W. 
Sebastian,  B6e  Building,  St  Louis,  Mo. 
Bank  threatens  to  sell  bonds  to-morrow  if 
loan  is  not  paid.  Williams  telephoned  from 
New  Tork  that  you  had  sold  road.  Answer. 
W.  J.  H.  ft  Sons.    10:30  p.  m." 

Alexander  being  unable  to  furnish  the 
necessary  funds  to  carry  on  the  work  of  com- 
pleting the  railway,  the  contract  between 
plaintiff  and  Walter  Alexander  was  canceled 
on  June  14,  1901.  The  testimony  tends  to 
show  that  at  the  date  of  the  cancellation  of 
the  Alexander  contract,  to  complete  the  un- 
finished work  on  the  railway,  cost  about 
$100,000,  and  that  prior  to  the  entering  into 
the  contract  with  Alexander,  plaintlfl  had 
expended  upon  the  construction  of  this  road 
about  $100,000.  It  is  apparent  that  tf  the 
plaintiff  was  to  have  a  lien  upon  the  bonds 
issued  by  the  Mississippi  Valley  Transit  Com- 
pany to  secure  the  amount  of  its  expenditure 
upon  this  road  it  was  necessary  for  them 
in  order  to  prevent  the  sale  of  the  bonds  and 
secure  said  lien,  to  pay  to  the  Park  National 
Bank  the  notes  for  which  the  bonds  had 
been  pledged.  In  order  to  protect  itself  in 
this  respect  it  paid  off 'said  notes  and  insti- 
tuted this  proceeding  to  recover  the  differ- 
ence between  the  actual  amount  received  for 
labor  and  material  in  the  construction  of 
the  railway  and  the  amount  actually  paid 
for  the  redemption  of  the  bonds.  In  order 
to  Justify  the  payment  of  $0,000  to  himself 


and  to  his  firm  out  of  the  proceeds  derived 
from  the  pledging  of  these  bonds,  as  well 
as  the  discount  and  bonus  to  the  Park  Bank, 
the  defendant  introduced  two  papers,  termed 
contracta  by  the  appellant  one  between  the 
firm  of  Hayes  &  Sons  and  the  firm  of  Wood- 
ruff ft  Williams  and  Walter  Alexander,  and 
another  between  H.  B.  Hayes  and  the  same 
parties,  which  papers  are  here  set  out: 

"Cleveland,  Ohio,  February  19,  1901. 
Messrs.  W.  3.  Hayes  ft  Sons,  Bankers, 
City — Oentlemen:  In  consideration  of  your 
communication  of  this  date  relating  to  the 
guaranty  for  the  sum  of  eighty  thousand 
($80,000)  dollars  for  us  for  the  purpose  of 
procuring  funds  to  pay  for  labor  and 
material  to  complete  the  line  of  railroad 
of  the  Mississippi  Valley  Transit  Company 
between  East  St  Ijouls  and  Collinsvllle,  in 
the  state  of  Illinois,  and  in  consideration 
of  said  guaranty  to  be  hereafter  executed, 
we  hereby  agree  to  pay  your  firm  a  sum 
equal  to  five  per  cent  (6  per  cent)  of  the 
amount  so  to  be  guarantied;  payment  to  be 
made  pro  rata  as  the  same  is  procured  on 
said  guaranty.  In  witness  whereof  we  have 
subscribed  our  names,  this  the  day  and  year 
first  above  written.  Woodruff  ft  WilUams. 
Waiter  Alexander." 

"Cleveland,  Ohio,  February  19,  1901.  H.  H. 
Hayes,  Esq.,  City— Sir:  In  consideration  of 
your  communication  of  this  date,  relating 
to  the  guaranty  for  the  sum  of  eighty  thou- 
sand ($80,000)  dollars  for  us  for  the  purpose 
of  procuring  funds  to  pay  for  labor  and 
material  to  complete  the  line  of  railroad  of 
the  Mississippi  Valley  Transit  Company  be- 
tween East  St  liouis  and  Collhisville  in 
the  state  of  Illinois,  and  in  consideration 
of  said  guaranty  to  be  hereafter  executed, 
we  hereby  agree  to  pay  you  a  sum  equal  to 
two  and  one  half  per  cent  (2%)  of  the 
amount  so  to  be  guarantied;  payment  to  be 
made  pro  rata  as  the  same  is  procured  on 
said  guaranty.  We  also  agree  to  pay  you 
a  further  sum  of  seven  and  one  half  per  cent 
(7%)  on  all  sums  above  eighty  thousand 
($80,000)  dollars  on  which  we  receive  fifteen 
per  cent  (15  per  cent.)  provided  for  in  a  cer- 
tain contract  between  the  Interurban  Con- 
struction Company  of  St  Louis,  Mo.,  and 
Walter  Alexander,  bearing  date  February  2, 
1901.  If  a  less  sum  than  fifteen  per  cent 
(15  per  cent.)  is  received  on  sums  of  over 
eighty  thousand  ($80,000)  dollars,  commis- 
sion to  be  reduced  proportionately.  In  wit- 
ness whereof,  we  have  subscribed  our  names 
this  the  day  and  year  first  above  written. 
Woodruff  ft  Williams,  Walter  Alexander." 

There  was  oral  testimony  offered  La  respect 
to  the  transactions  involved  in  this  dispute. 
We  deem  It  unnecessary  to  reproduce  it  in 
detail.  The  appellant  offered  testimony 
tending  to  show  that  the  deposit  of  these 
bonds  was  by  Alexander  with  the  Park 
National  Bank,  which  was  by  the  court  ex- 
cluded, or  at  least  the  consideration  of  such 
testimony  was  taken  away  ifron 
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by  the  instructions  of  the  court  There  was 
also  testimony  as  to.  Sebastian  having  knowl- 
edge of  the  deposit  with  the  Park  National 
Bank  and  Alexander  and  Hayes  &  Sons, 
which  testimony  was  introduced  for  the  pur- 
pose of  showing  a  waiver  on  the  part  of  the 
plaintiff.  Upon  the  question  as  to  whether 
be  had  notice  at  the  time  the  transaction 
occurred  with  the  Park  National  Bank  there 
Is  a  conflict  of  testimony.  We  will  make 
such  reference  to  the  oral  testimony  during 
the  course  of  the  opinion  as  we  deem  its  Im- 
portance demands.  The  defendant,  at  the 
close  of  the  testimony  on  the  part  of  the 
plaintiff,  offered  a  demurrer  to  the  evidence, 
and  repeated  such  offer  at  the  close  of  the 
entire  case,  which  demurrers  were  denied. 
The  defendant  requested  the  court  to 
charge  the  Jury  as  follows:  "The  court  In- 
structs the  Jury  that  under  the  law  and  the 
evidence  the  plaintiff  cannot  recover  in  tiiis 
action,  and  the  verdict  of  the  Jury  must  be 
in  favor  of  the  defendant  The  court  In- 
structs the  jury  that  under  the  terms  of  the 
contract  between  the  Interurban  Construc- 
tion Company  and  Walter  Alexander  the 
latter  wag  privileged  to  pledge  the  bonds  of 
the  Missisalppi  Transit  -  Company  to  secure 
any  reasonable  compensation  that  Alexander 
may  have  agreed  to  pay  W.  J.  Hayes  &  Sons 
and  Harry  B.  Hayes,  or  either,  or  both  of 
them  for  guarantying  or  indorsing  his  notes 
or  for  otherwise  aiding  in  the  obtention  of 
a  loan  to  be  used  in  constructing  the  electric 
road  between  East  St  Louis  and  CoUinsville, 
and  be  was  likewise  privileged  to  pay  from 
the  proceeds  of  any  loan  he  might  make  the 
amount  of  such  reasonable  compensation  to 
W.  J.  Hayes  &  Sons  or  Harry  B.  Hayes,  or 
either,  or  both  of  them.  Though  the  receipt 
given  by  Hayes  dated  March  4th,  indicate 
on  Its  face  that  W.  J.  Hayes  &  Sons  received 
the  bonds  In  pledge  yet  defendant  Is  entitled 
to  show  the  real  facts  of  the  transaction, 
and  If  you  find  that  In  fact  the  pledge  of  the 
bonds  was  made  by  Alexander,  through 
Williams,  his  agent  to  the  Park  National 
Bank,  as  set  forth  In  the  other  instructions 
given  you,  plaintiff  cannot  recover  to  this 
action,  and  your  verdict  must  be  for  defend- 
ant The  court  instructs  the  jury  that  if 
they  believe,  and  And  from  the  evidence,  that 
Walter  Alexander  made  his  notes  in  favor 
of  W.  J.  Hayes  &  Sons,  who  indorsed  the 
same,  and  that  the  Park  National  Bank  ad- 
vanced the  sum  of  $80,000,  less  commissions 
and  discount  on  said  notes,  with  the  bonds 
of  the  Mississippi  Valley  Transit  Company, 
as  collateral  security,  and  that  the  amount 
so  advanced  was  placed  to  the  credit  of 
'Walter  Alexander,  Trustee'  on  the  books 
of  said  bank  and  funds  therefrom  were  after- 
wards withdrawn  by  checks  signed  by  Walter 
Alexander,  countersigned  by  Williams  and 
Hayes,  and  the  amount  of  said  checks  re- 
mitted to  the  Interurban  Construction  Com- 
pany or  Its  superintendent  Sebastian,  then 
this  was  a  pledge  of  the  bonds  of  Alexander 
to  the  Park  National  Bank  and  not  to  Hayes, 


and  plaintiff  cannot  recover,  and  yonr  ver- 
dict must  be  for  defendant  If  at  the  time 
the  loan  from  and  the  pledge  of  the  bonds  to 
the  Park  National  Bank,  or  shortly  there- 
after, plaintiff,  or  its  representative  Sebas- 
tian, knew  that  Alexander  bad  agreed  to 
pay,  and  had  paid  out  of  the  proceeds  of 
said  loan,  various  sums,  to  the  bank  and  to 
W.  J.  Hayes  &  Sons  and  Harry  B.  Hayes  by 
way  of  commissions  and  interest  and  with 
such  knowledge  took  and  used  the  remainder 
of  such  loan  to  the  extent  of  $68,000  In  the 
construction  of  its  road,  then  plaintiff  was 
thereafter  estopped,  and  is  now  estopped 
from  recovering  such  commissions  or  inters 
est  from  the  defendant  and  yonr  verdict 
should  be  in  favor  of  the  defendant  If  the 
Jury  believe  and  find  from  the  evidence  that 
out  of  the  proceeds  of  the  Cleveland  loan. 
$69,000  was  expended  for  labor  and  material 
on  the  electric  road  referred  to  in  the  con- 
tract between  the  Interurban  Construction 
Company  and  Alexander,  and  that  thereby 
plaintiff  got  and  retained  the  benefit  of  such 
expenditure,  then  Walter  Alexander  was 
entitled  to  reasonable  compensation  for  his 
services  in  constructing  so  much  of  said  road 
[not  exceeding  16  per  cent  on  $89,000  or 
$10,850]  notwithstanding  he  did  not  folly 
complete  said  road  or  In  all  things  perform 
his  contract  with  plaintiff,  and  if  yon  find 
that  the  plaintiff  has  not  paid  said  Walter 
Alexander  for  the  services  so  performed  by 
him,  then  plaintiff  cannot  recover  in  this  ac- 
tion against  defendant  if  yon  believe  that 
the  amount  which  Alexander  paid  W.  J. 
Hayes  &  Sons  and  Harry  E.  Hayes  is  leea 
than  the  amount  so  earned  by  Walber  Alexan- 
der in  constructing  said  road."  Which  bir 
structions  the  court  refused  to  give,  and  the 
defendant  at  the  time  then  and  there  duly 
excited. 

Thereupon  the  court  gave  the  following 
instructions,  to  wit:  "Gentlemen  of  the 
Jury:  The  plahitiff  In  tWs  case  charges 
that  the  defendants  who  comprise  the  firm 
of  W.  J.  Hayes  &  Sons  unlawfully  pledged 
the  bonds  in  controversy  to  the  Park  Na- 
tional Bank  to  secure  the  payment  of  tight 
promissory  notes  of  $10,000  each,  amounting 
to  all  to  $80,000,  which  were  discounted  by 
such  bank;  that  of  the  proceeds  of  mch 
notes  $68,691.52  went  toto  tite  construction 
of  the  railroad,  that  plaintiff  was  obliged 
to  and  did  take  up  said  notes  to  order  to 
protect  the  bonds  and  paid  therefor  the  sum 
of  $80,500 ;  that  plaintiff  lost  the  difference 
l)etween  the  amount  so  paid,  $80,600  and 
tbe  amount  which  went  toto  the  conslrucUon 
of  the  road,  $68,681.62,  and  has  been  thereby 
damaged  to  the  sum  of  $11,000,  for  which 
amount  It  asks  judgmoit  The  defendant 
denies  that  the  pledge  of  tbe  bonds  to  tbe 
bank  was  unlawfnl  and  claims  that  oat  of 
said  loan  there  was  prop^Iy  paid  to  the 
bank  $2,900  In  discount  and  bonus,  to  de- 
fendant Harry  B.  Hayes  as  commlBSlon  $2,000 
and  to  W.  J.  Hayes  &  Sons  the  sum  of  $4,000 
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as  commiaslona.  Defendant  claims  tortber 
that  the  plaintiff  through  Its  agent  and  of- 
ficer, Sebastian,  knew  of  the  pledge  of  the 
bonds  to  the  bank,  knew  of  the  payment  of 
the  commlBslons,  discount  and  bonus  out  of 
the  $80,000,  knew  that  the  pledge  of  the 
bonds  covered  such  payments,  and  approved 
and  ratified  the  pledging  of  the  bonds,  and 
the  purposes  for  which  they  were  pledged. 
The  plaintiff  denies  that  it  knew  of  such 
pledge  or  Its  purposes  or  that  it  approved 
or  ratified  same.  The  court  instructs  you 
that  under  the  contracts  read  In  evidence 
neither  Alexander  nor  the  defendants  had 
a  right  to  so  pledge  the  bonds  as  security 
for  commissions,  bonus,  and  discounts,  that 
plaintiff  would  be  compelled  to  pay  such 
commissions,  bonus,  and  discounts  in  ordw 
to  protect  the  bonds  from  sale,  nor  had  they 
the  right  to  pledge  the  bonds  for  any  pur- 
pose other  than  to  secure  the  payment  of 
funds  that  actually  went  Into  the  construc- 
tion of  the  road,  and  the  defendant,  Harry 
S.  Hayes,  under  the  terms  of  such  contracts, 
is  liable  to  plaintiff  for  the  difference  be- 
tween the  amount  of  money  that  was  actu- 
ally used  In  the  construction  of  the  road 
and  the  amount  which  plaintiff  was  obliged 
to  pay  to  the  bank,  by  reason  of  the  pledge, 
in  order  to  protect  the  bonds  from  sale  under 
the  pledge.  On  the  other  hand  the  plaintiff 
might  waive  the  terms  of  the  contracts  and 
consent  to  tbfi  pledging  of  the  bonds  for  other 
purposes  than  to  secure  payment  of  money 
used  In  the  construction  of  the  road,  and 
if  the  plaintiff,  through  Sebastian,  knew  of 
the  pledge  and  its  terms,  and  knew  of  the 
payment  of  the  commissions,  bonus,  and 
discount  at  the  time  when  the  pledge  was 
made,  and  afterwards  accepted  proceeds  of 
tbe  loan,  there  can.be  no  recovery  by  the 
plaintiff  for  such  commission,  bonus,  and 
discount  Whether  plaintiff  had  such  knowl- 
edge is  a  question  of  fact  for  you  to  deter- 
mine from  the  evidence  In  the  case.  If, 
therefore,  you  find  from  the  evidence  that 
the  defendant  pledged  the  bonds  with  the 
Park  National  Bauk  to  secure  $80,000,  and 
that  any  part  of  said  $80,000  did  not  go  into 
the  construction  of  the  road,  and  if  you  find 
that  plaintiff,  in  order  to  protect  said  bonds, 
was  compelled  to  pay,  and  did  pay  said 
bank  tbe  amount  of  the  said  loans  of  $80,000, 
then  plaintiff  is  entitled  to  a  verdict  for 
the  difference  between  what  it  paid  to  the 
bank  and  the  amount  of  the  proceeds  of 
the  loan  actually  used  In  the  construction 
of  the  road,  not  exceeding  $11,000,  unless 
yon  farther  find  from  the  evidence  that  the 
plaintiff  knew,  through  Sebastian,  at  the 
tLme  when  the  bonds  were  pledged,  of  the 
pledge  to  tbe  bank,  its  nature  and  purpose, 
and  knew  further  that  there  was  to  be  paid 
out  of  the  amount  loaned  by  the  bank,  dis- 
count and  bonus  to  the  bank,  and  commis- 
sions to  W.  J.  Hayes  &  Sons  and  to  Harry 
BL  Hayes,  and  if  the  plaintiff  bad  such 
knowledge,  through  Sebastian,  there  can  be 


mo  recovery  here  for  tbe  amount  of  aucb 
discount,  bonus,  and  oommlssioos.  Tou  are 
farther  Instructed  that  the  burden  of  proof 
Is  upon  the  defendant  to  establish  by  the 
greater  weight  of  evidence  to  your  satisfac- 
tion tbe  fact  that  plaintiff  had  knowledge, 
through  Sebastian,  of  the  facts  aforesaid, 
concerning  the  pledging  of  the  bond  and 
the  arrangement  to  pay  commissions,  bonus, 
and  discount  at  the  time  when  the  bonds  were 
pledged.  You  are  further  instructed  in  this 
connection  that  if  you  find  that  after  the 
bonds  were  pledged  to  the  bank,  the  plaintiff 
acquired  knowledge  that  under  some  arrange- 
ment between  Alexander  and  defendant  or 
the  firm  of  W.  J.  Hayes  &  Sons  certain 
charges  and  commissions  had  been  deducted 
from  tbe  proceeds  of  the  pledge,  this  fact 
will  not  by  itself  warrant  the  jury  In  find- 
ing that  at  the  time  of  the  pledge  tbe  plain- 
tiff consented  to  such  arrangement,  nor  would 
the  fact  that  proceeds  of  the  pledge  were  re- 
ceived and  used  by  Sebastian  In  tbe  construc- 
tion of  the  road  by  Itself  warrant  a  finding 
that  plaintiff  had  knowledge  of  or  consented 
to  such  arrangement  for  commissions  and 
charges,  but  these  facts  may  be  considered 
by  you  in  connection  with  all  the  facts  in 
evidence  in  passing  upon  the  question  wheth- 
er plaintiff,  through  Sebastian,  at  the  time 
of  the  pledge,  knew  of  such  arrangement 
for  charge  and  commissions  and  consented 
thereto.  The  court  Instructs  the  Jury  that 
under  the  contract  dated  February  1,  1901, 
between  him  and  the  plaintiff,  Walter  Alex- 
ander was  not  entitled  to  receive  any  com- 
mission by  way  of  compensation  for  work 
under  said  contract,  until  the  road  therein 
mentioned  was  fully  completed  according  to 
contract;  that  as  said  road  never  was  so 
completed  by  Alexander,  no  right  to  com- 
mission has  accrued  to  said  Alexander  on 
account  of  the  part  of  the  entire  work  which 
he  did,  and  defendant  is  not  entitled  to 
claim  any  benefit  or  commission  whatever 
In  this  cause  for  what  was  actually  done 
by  Alexander  prior  to  tbe  cancellation  of 
his  contract  by  the  plaintiff  about  the  con- 
struction of  tbe  railway  in  question.  The 
court  Instructs  the  Jury  that  the  burden  of 
proof  In  this  case  la  on  the  plaintiff  to  es- 
tablish the  facts  necessary  to  a  recovery,  and 
It  must  establish  by  a  preponderance  of  the 
evidence  all  the  facts  set  forth  in  the  other 
Instructions  given  as  necessary  to  be  found 
to  entitle  the  plaintiff  to  a  Judgment;  and 
If ,  as  to  any  such  fact,  the  evidence  does 
not  preponderate  in  favor  of  plaintiff,  your 
verdict  must  be  for  tbe  defendant  The 
court  instructs  the  Jury  that  nine  of  your 
number  have  the  power  to  find  and  return 
a  verdict  and  if  less  than  the  whole  of 
your  number,  but  as  many  as  nine,  agree 
upon  a  verdict  the  same  should  be  returned 
as  the  verdict  of  the  Jury,  in  which  event 
all  of  the  Jurors  who  concur  In  such  verdict 
shall  sign  the  same.  If,  however,  all  of 
the  Jurors  concur  In  a  verdict/70ur  foreman 
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alone  may  sign  It."  To  the  glrlng  of  which 
Instructions  and  each  of  them,  defendant 
at  the  time  then  and  there  duly  excepted. 

The  case  was  then  argued  to  the  Jury  by 
the  respective  counsel  for  plalntlft  and  de- 
fendant, and  the  Jury  retired.  Thereilfter 
the  court,  upon  recelylng  a  request  from 
the  Jury  for  further  Instructions,  recalled 
the  Jiiry  and  gave  them  the  following  ad- 
-dltlonal  Instructions,  to  wit:  "The  court 
gives  you  this  additional  Instruction.  If, 
under  the  foregoing  Instructions,  you  find 
for  plaintiff,  and  further  find  that  at  the 
time  when  the  bonds  were  pledged  to  the 
hank  the  plalntlft  did  not  know  of  the  terms 
of  the  pledge  and  the  arrangement  for  pay- 
ment  of  commissions  and  charges  as  ex- 
plained In  former  Instructions,  you  should  re- 
turn a  verdict  for  plaintiff  for  the  amount  of 
the  difference  between  the  amount  of  money 
that  was  used  In  the  construction  of  the  road 
and  the  amount  paid  by  plaintiff  to  redeem 
the  bonds.  If  you  find  for  plaintiff,  but  fur- 
ther find  that  at  the  time  the  bonds  were 
pledged  plaintiff  did  know  of  the  arrange- 
ment to  pay  commissions  and  charges,  and 
assented  thereto  as  explained  In  former  in- 
Btmctions,  then  you  should  deduct  from  the 
aum  which  plaintiff  paid,  over  -  and  above 
the  amount  that  went  into  the  construction 
of  the  road,  to  redeem  the  bonds,  the  amount 
of  the  charges  and  commissions,  and  return 
a  verdict  for  plaintiff  for  the  balance. 
Such  charges  and  commissions  amounted  to 
^,900." 

The  cause  was  submitted  to  the  Jury  upon 
the  testimony  and  Instructions  of  the  court, 
and  they  returned  a  verdict  finding  the  Issues 
for  the  plaintiff,  and  assessing  its  damages 
at  the  sum  of  $11,000;  plaintiff,  to  this 
amount,  remitted  $404.85,  and  Judgment  was 
entered  In  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  $10,595.15.  This 
Is  a  sufficient  statement  of  this  cause  to 
enable  us  to  dispose  of  the  legal  proposi- 
tions presented  by  the  record.  Motion  for 
new  trial  on  the  part  of  the  defendant  was 
overruled,  and.  In  due  time  and  proper  form, 
he  prosecuted  his  appeal  to  this  court,  and 
the  record  is  now  before  us  for  consideration. 

Jones,  Jones  &  Hocker,  Edward  A.  Haid, 
and  Blandln,  Rice  &  Glnn,  for  appellant. 
W.  E.  Fisse  and  Joseph  S.  Clark,  for  re- 
-spondent 

FOX,  J.  (after  stating  the  facts).  Numer- 
ous contentions  are  urged  by  learned  counsel 
for  appellant  as  grounds  for  the  reversal  of 
the  Judgment  in  this  cause.  The  most  vital 
and  Important  questions  presented  by  the 
record  in  this  cause  may  thus  be  briefly 
stated:  (1)  It  Is  Insisted  that  the  deposit 
of  the  bonds  was  made  with  the  Park  Na- 
tional Bank  of  Cleveland,  Ohio,  and  not 
with  W.  J.  Hayes  &  Sons.  From  this  con- 
tention there  flows  the  additional  complaint 
by  appellant  that  the  court  Improperly  ex- 


cluded evidence  tending  to  show  that  the 
deposit  of  the  bonds  was  made  with  the 
Park  National  Bank.  (2)  That  the  terms  of 
the  contract  between  plaintiff  and  Walter 
Alexander  of  February  1,  1001,  authoriMd 
the  pledging  of  the  bond  to  obtain  funds, 
not  only  for  labor  and  material  in  the  con- 
struction and  equipment  of  the  electric  rail- 
way, but  as  well  for  commissions  and  ex- 
penses of  securing  the  loan  of  money  for 
prosecuting  the  work.  (3)  It  Is  Insisted  that 
the  law  applicable  to  commercial  paper  con- 
trols this  case,  and  that,  in  the  absence  of 
proof  that  the  Park  National  Bank  were 
Innocent  holders  of  the  bonds  for  value, 
there  can  be  no  recovery,  and  the  court 
should  have  so  declared  the  law  in  Its  in- 
structions. (4)  That  the  court  erroneously 
declared  the  law  upon  the  facts  as  disclosed 
by  the  record,  and  refused  proper  declara- 
tions of  law  requested  by  the  defendant 
The  propositions  as  herein  indicated  are 
the  main  ones  with  which  we  are  confront- 
ed, and  for  their  proper  solution  we  must 
rely  chiefly  npon  a  fair  and  reasonable  In- 
terpretation of  the  contracts  and  other 
written  evidence  disclosed  by  the  record. 

Upon  the  first  proposition  involving  the 
question  as  to  whom  the  deposit  of  bonds 
was  made,  we  think  It  is  clear  that  It  was 
made  with  W.  J.  Hayes  ft  Sons.  If  wrlttoi 
obligations  are  longer  to  be  considered  mm 
possessing  any  force  and  vitality,  there  can 
be  no  escape  from  the  conclusion  that  the 
bonds,  in  the  legal  sense,  were  deposited 
with  W.  J.  Hayes  ft  Sons.  In  support  of 
the  correctness  of  this  conclusion,  we  need 
not  go  beyond  the  contract  of  March  4,  1901. 
In  It  we  have  not  only  the  mere  acknowl- 
edgment of  the  receipt  of  the  bonds,  but 
followed  with  a  plain  and  unambiguous  con- 
tract of  pledge.  In  this  contract,  after 
acknowledging  the  receipt  of  the  securities, 
it  is  expressly  stated  that :  "The  said  bonds 
to  be  held  by  the  undersigned  W.  J.  Hayes 
&  Sons,  of  Cleveland,  Ohio,  as  collateral,  and 
to  secure  the  undersigned  for  advances  and 
loans  of  money  made  In  pursuance  of  a  cer- 
tain contract  between  the  Interurban  Con- 
struction Company  of  St.  Louis,  Uo.,  and 
Walter  Alexander,  of  Ixtckport,  N.  Y.,  dated 
the  1st  day  of  February,  1901.  to  which  said 
contract  reference  is  hereby  made,  and  a 
copy  for  greater  certainty  is  hereto  attached. 
The  undersigned  to  hold  said  bonds  accord- 
ing to  the  provisions  of  said  contract 
Cleveland,  Ohio,  March  4,  *01.  W.  3.  Hayes 
&  Sons.'* 

If  this  does  not  furnish  undlsputable  erl- 
dence  of  this  important  business  transaction, 
then  we  must  Ignore  all  careful  business 
methods  and  the  preservation  of  tbe  evi- 
dence of  them  In  writing  goes  for  nansht. 

If  it  were  necessary  we  have  the  fact  th«t 
this  business  transaction  occurred  in  tfa« 
manner  recited  in  the  contract  emphasized 
by  other  disclosures  in  the  record.    The  tec- 
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.ord  clearly  discloses  that  this  deposit  of 
the  bonds  with  W.  J.  Hayes  &  Sons  was  in 
strict  conformity  to  the  original  contract 
between  plaintiff  and  the  Mississippi  Valley 
Transit  Company,  as  well  as  the  contract 
between  the  plalntllf  and  Walter  Alexander 
for  the  completion  of  the  work  in  the  con- 
struction of  the  railway.  The  original  con- 
tract with  the  plaintiff  by  the  railway  com- 
pany expressly  provided  that  these  bonds 
conld  only  be  pledged  In  their  entirety,  and 
in  no  event  could  they  be  divided  or  pledged 
In  part  only,  and  they  could  only  be  pledged 
to  secnre  the  payment  of  the  sums  of  money 
specified  In  the  orlg^inal  contract  About 
February  1,  1901,  the  contract  with  Walter 
Alexander  for  the  completion  of  the  work 
begun  by  the  plaintiff  upon  this  railway  was 
-entered  into.  Alexander,  under  the  terms 
-of  that  contract  agreed  to  furnish  all  the 
necessary  funds  for  the  conBtruqtion  of  the 
'work,  and  In  the  contract  with  Alexander 
it  was  provided  that  these  bonds  which 
were  securities  belonging  to  the  plaintiff 
to  protect  them  in  the  balance  of  the  work 
-already  performed  or  to  be  performed  In 
the  event  of  the  cancellation  of  the  contract 
with  Alexander,  might  be  pledged  to  secure 
funds  to  be  used  by  Alexander  for  labor 
And  material  in  the  work  to  be  performed 
under  his  contract  with  the  plaintiff.  It 
T7as  provided  that  the  bonds  should  be  de- 
posited with  Alexander  or  any  responsible 
person  whom  he  might  designate,  until  such 
road  was  completed  and  accepted  by  the 
said  Mississippi  Valley  Transit  Company. 
Upon  the  consummation  of  the  contract  be- 
tween the  plaintiff  and  Walter  Alexander 
for  the  completion  of  the  work  in  the  con- 
struction and  equipment  of  the  railway,  H. 
W.  Sebastian  was  authorized  by  both  the 
plaintiff  and  the  railway  company  to  obtain 
the  bonds  from  the  trust  company  where 
they  had  been  deposited.  After  obtaining 
the  bonds,  they  were  not  deposited  with 
Mr.  Alexander  under  one  of  the  provisions 
of  the  contract,  but  in  pursuance  of  another 
provision  of  the  contract,  by  a  written  re- 
quest, of  date  February  1,  1901,  he  desig- 
nated W.  J.  Hayes  &  Sons  of  Cleveland,  as 
the  parties  with  whom  the  deposit  or  pledge 
of  these  bonds  should  be  made.  Mr.  Sebas- 
tian, in  obedience  to  such  request,  made 
the  deposit  with  W.  3.  Hayes  ft  Sons  as 
evidenced  by  the  contract  heretofore  referred 
to.  This  deposit  with  W.  J.  Hayes  &  Sons 
under  the  Alexander  agreement,  could  only 
be  made  with  the  consent  of  the  railway 
company,  and  as  further  emphasizing  the 
fact  that  this  deposit  was  made  with  them, 
they  requested  a  formal  ratification  of  the 
action  of  Sebastian  by  the  board  of  directors 
of  the  railway  company.  This  disclosure 
of  the  record  makes  the  conclusion  Inevi- 
table that  the  deposit  of  these  bonds  was 
made  with  W.  J.  Hayes  ft  Sons. 

This  leads  us  to  the  consideration  of  the 


complaint  by  appellant  of  error  on  the  part 
of  the  trial  court  in  the  exclusion  of  testi- 
mony tendinis  to  show  that  the  deposit  was 
made  by  Alexander  with  the  Park  National 
Bank  of  Cleveland,  Ohio,  and  thereby  vary 
and  contradict  the  receipt  or  contract  offer- 
ed in  evidence.  Upon  this  contention  ap- 
pellant insists  that  the  document  in  which 
the  acknowledgment  of  the  receipt  of  the 
bonds  is  acknowledged,  is  a  formal  receipt, 
and  under  the  law  is  subject  to  explanation 
and  contradiction,  and  may  be  varied  by 
oral  testimony.  To  this  Insistence  we  can- 
not give  our  assent  It  may  be  conceded 
that.  If  the  provision  acknowledging  the 
mere  receipt  of  the  bonds  stood  alone,  de- 
fendant's contention  could  be  maintained, 
and  It  would  be  subject  to  explanation  by 
oral  testimony,  but  this  document  must  be 
construed  in  its  entirety,  and  it  certainly 
will  not  be  seriously  contended  that  the 
concluding  portion  of  that  receipt  reciting 
how  the  bonds  are  to  be  held,  and  agreeing 
that  they  shall  be  held  according  to  the  pro- 
visions of  the  contract  between  the  plain- 
tiff and  Walter  Alexander,  Is  not  tn  all  of 
Its  essential  features,  a  contract  of  pledg- 
ing; and,  that  being  true,  it  would  be  il- 
logical to  say  that  you  could  vary  or  con- 
tradict the  provision  of  the  contract  acknowl- 
edging the  receipt  of  the  bonds  and  not  vary 
or  contradict  the  subsequent  contractual  pro- 
vision of  the  pledging  of  these  bonds  as 
security.  The  very  instant  it  is  shown  that 
there  was  no  deposit  of  the  bonds  or  de- 
livery of  the  bond  to  Hayes  &  Sons,  it  neces- 
sarily follows  that  they  did  not  contract 
to  hold  the  bonds  according  to  the  provisions 
recited  in  the  receipt  In  other  words,  to 
permit  oral  testimony  to  show  that  these 
bonds  were  not  delivered  or  deposited  with 
Hayes  &  Sons,  would,  in  effect  destroy  the 
force  of  the  provisions  of  the  contract  re- 
cited in  the  receipt.  The  law  upon  this 
subject  is  very  clearly  and  tersely  stated  iu 
the  text  23  Am.  &  Eng.  Cyc.  of  Law,  p. 
078.  It  is  thus  stated:  "A  simple  receipt 
Is  not  a  contract  but  is  merely  evidence  of 
the  performance  In  whole  or  In  part  of  a 
contract.  A  receipt  may,  however,  contain 
stipulations  which  amount  to  a  contract 
and  It  then  becomes  a  contract  governed 
by  the  law  of  contracts.  So  far  as  it  par- 
takes of  the  character  of  a  mere  receipt.  It 
may  -be  varied  and  controlled  by  parol  evi- 
dence, but  in  other  respects  it  stands  like 
any  other  written  contract,  and  cannot  be  so 
contradicted."  In  all  business  transactions 
the  reduction  to  writing  of  the  agreement  is 
but  to  Preserve  the  evidence  of  their  con- 
tract and  Mr.  Greenleaf  In  his  admirable 
work  upon  evidence,  in  speaking  of  a  re- 
ceipt, says  that  "in  so  far  as  it  is  evidence 
of  a  contract  between  the  parties,  it  stands 
on  the  footing  of  all  other  contracts  in 
writing,  and  cannot  be  contradicted  or 
varied  by  paroL"    Greenleaf's  Ev.  (16th  BdO 
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par.  80B.  This  law  aa  applicable  to  receipts 
finds  foil  support  by  numerous  well  con- 
sidered adjudicated  cases.  Erntz  v.  Craig, 
58  Ind.  561;  Conant  v.  Kimball,  95  Wis. 
550,  70  S.  W.  74;  Tuley  v.  Barton,  79  Va. 
387;  Carpenter  t.  Jamison,  76  Mo.  285. 

The  contract  between  plaintiff  and  Walter 
Alexander  expressly  provided  that  the  bonds 
were  to  be  pledged  either  to  Walter  Alex- 
ander or  to  some  responsible  person  desig- 
nated by  him  as  security  for  funds  for  labor 
and  material  in  the  construction  of  the  work 
under  the  contract  Under  this  provision 
Alexander  had  the  right  to  acc^t  the  bonds 
under  pledge  or  to  designate  the  person  to 
whom  they  should  be  pledged.  They  were 
not  pledged  to  Alexander,  If  so  it  Is  strik- 
ingly strange  that  the  record  discloses  no 
preservation  of  the  evidence  of  any  such 
transaction.  He  did,  however,  designate 
Hayes  &  Hayes,  and,  when  he  did  this,  his 
power  and  authority  in  relation  to  the  bonds 
under  the  provisions  of  the  contract  was 
exhausted;  and  if,  in  fact,  he  pledged  the 
bonds  to  the  Park  National  Bank,  he  did  not 
acquire  them  through  the  plaintiff  upon  the 
terms  of  the  contract,  but  evidently  secured 
them  from  BCayes  &  Sons,  whom  be  bad 
designated  as  the  responsible  person  to  whom 
the  deposit  should  be  made.  By  the  terms 
of  the  receipt  executed  to  Sebastian,  Hayes 
&  Sons  were  to  hold  these  bonds  as  collateral 
security  for  money  advanced  to  Alexander, 
and  expressly  agreed  that  the  bonds  were 
to  be  held  in  accordance  with  the  terms  of 
the  contract  between  Alexander  and  plain- 
tiff. We  are'  unable  to  see  how  this  con- 
tractual part  of  that  Instrument  could  stand 
if  oral  testimony  was  permitted  to  show 
that  the  bonds  were  never  delivered  to  Hayes 
&  Sons.  The  deposit  and  pledging  of  these 
bonds  to  Hayes  &  Sons  was  an  Important 
business  transaction.  It  was  in  keeping  with 
careful  business  methods  to  preserve  the  evi- 
dence of  the  terms  upon  which  they  should 
be  held.  It  was  reduced  to  writing,  and  we 
are  unwilling  to  convict  the  trial  court  of 
error  In  excluding  the  testimony  which  tends 
to  contradict  and  vary  the  terms  of  that 
contract 

It  is  next  insisted  that  the  twms  of  the  con- 
tract between  the  plaintiff  and  Walter  Alex- 
ander of  February  1, 1901,  were  broad  enough 
to  authorize  the  pledging  of  the  bonds  to 
obtain  funds  to  pay  for  commissions  and  ex- 
penses of  securing  loans  of  money  for  the 
prosecution  of  the  work  by  Alexander  under 
his  contract,  and  that  the  appropriation  of 
funds  secured  by  the  pledging  of  these  bonds 
to  the  payment  of  such  commissions  and  ex- 
penses contracted  for  in  securing  loans  were 
fully  warranted  under  the  Alexander  con- 
tract We  are  of  the  opinion  that  a  care- 
ful analysis  of  the  terms  of  the  contract  be- 
tween Alexander  and  the  plaintiff,  that  the 
contract  is  susceptible  of  but  one  construc- 
tion, and  that  Is  that  these  bonds  could  only 
be  pledged  for  the  securing  of  funds  for  labor 


and  material  In  the  construction  of  tbe  work 
upon  the  electric  railway  of  tbe  lUaslsslppl 
Valley  Transit  Company,  and  that  the  funds 
secured  by  reason  of  the  pledge  of  such 
bonds  could  only  be  appropriated  to  the  pay- 
ment for  such  labor  and  materlaL  Upon 
this  prosecution  the  contract  must  speak  for 
Itself,  Its  terms  are  neither  uncertain  nor 
ambiguous.  Tbe  authority  to  pledge  tbe 
bonds  and  tbe  conditions  and  pnrposea  for 
which  they  may  be  pledged  are  plainly  ex- 
pressed In  the  contract  It  provides :  "Said 
bonds  are  to  be  pledged  as  security  for  funds 
for  labor  and  material  In  the  work  onder 
this  contract  to  the  said  party  of  the  second 
part,  or  any  responsible  person  whom  be  may 
designate,  until  said  road  is  completed  and 
accepted  by  the  Mississippi  Valley  Transit 
Company."  It  is  not  seriously  contended.  If 
this  provision  stood  alone,  that  these  bonds 
could  be  pledged  to  procure  funds  for  any 
purpose  other  than  to  pay  for  labor  and  ma- 
terial in  the  construction  of  the  work  upon 
the  railway,  or  that  the  funds  so  procnred 
could  be  appropriated  to  any  other  purpose; 
but  defendant  Insists  that  a  subsequent  para- 
graph in  the  contract  authorizes  the  pledg- 
ing of  the  bonds,  and  the  appropriation  of 
funds  procured  by  snch  pledge  to  the  pay- 
ment of  all  sums  of  money  contracted  for  by 
Alexander  in  the  procuring  of  snch  funds. 
The  provision  relied  apon  la  as  follows: 
"In  the  event  that  the  said  Alexander  shall 
fall  to  pay  all  sums  contracted  for  by  him  for 
funds  to  pay  for  labor  and  material  for  said 
work,  the  Interurban  Construction  Company, 
to  have  the  right  to  pay  such  sum  or  sums 
and  redeem  said  bonds  from  any  pledge  of 
same  he  may  have  made  hereunder,  in  the 
event  said  Alexander  and  the  Interurban 
Construction  Company  shall  both  fall  to  pay 
any  such  sum  or  sums  for  which  said  bonds 
may  be  pledged,  then  the  party  holding  said 
bonds  in  pledge  therefor  shall  have  the  right 
to  sell  said  bonds  at  private  sale  to  tbe  best 
advantage  obtainable  for  the  payment  of 
said  sum  or  sums,  upon  giving  to  the  Missis- 
sippi Valley  Transit  Company  and  the  Inter- 
urban Construction  Company  not  less  than 
60  days'  notice  in  writing  by  mall  of  tbe  in- 
tention so  to  do." 

The  only  authority  to  pledge  the  bonds  for 
the  securing  of  funds  Is  contained  in  the 
first  provision  of  the  contract  quoted,  and  tbe 
provisions  of  the  second  paragraph  referred 
to  cannot  by  any  fair  and  reasonable  con- 
struction enlarge  the  powers  and  authority 
contained  In  the  first  provision.  AK>lylnig 
the  familiar  rule  of  interpretation,  that  all 
parts  of  a  written  Instrument  should  be  cm- 
strued  together  and  brought  into  harmony, 
so  that  every  part  may  have  effect  according 
to  the  general  intention  apparent  from  the 
instrument  regarded  as  a  whole,  the  con- 
tention of  the  defendant  as  to  the  force  and 
effect  of  the  last  paragraph  In  the  contract 
must  falL  It  is  clear  that  under  this  well- 
recoguized  rule  of  construction  of  ^  oontracta 
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the  proTlsloim  of  the  paragraph  relied 
upon  by  defendant  would  not  authorize  a 
pledging  of  the  bonds  for  commlssiona,  in- 
tereEta,  bonuses,  and  expenses  in  securing  the 
loan.  Such  construction  would  result  in  de- 
stroying the  force  of  the  provision  aa  to  the 
liinitationa  upon  the  power  to  pledge  the 
bonds  as  contained  in  the  first  paragraph 
referred  to.  The  sums  of  money  contemplat- 
ed by  the  second  prorislon  in  this  contract, 
in  which  the  plaintiff,  upon  the  failure  of 
Alexander  to  pay,  would  be  authorized  to 
pay,  are  such  sums  of  money  only  contracted 
for  as  were  authorized  under  the  first  para- 
graph quoted,  which  expressly  defined  the 
authority  to  pledge  the  bonds  and  clearly 
limited  the  appropriation  of  the  funds  se- 
cured by  such  pledge.  By  no  reasonable 
rule  of  construction  can  the  terms  employed 
in  the  second  paragraph  of  the  contract  en- 
large the  pow^s  as  contained  in  the  first 
Tliat  the  sums  of  money  mentioned  In  the 
second  proTlslon  of  the  contract  were  only 
such  sums  as  were  authorized  to  be  secured 
by  the  pledging  of  the  bonds  as  mentioned  in 
the  first  is  made  apparent  by  the  terms  em- 
ployed in  the  contract.  The  second  para- 
graph relied  upon  by  the  defendant  does 
not  undertake  to  treat  of  the  authority  or 
power  to  pledge  the  bonds,  nor  was  it  so  in- 
tended by  the  parties  to  the  contract  It 
was  simply  a  provision  inserted  in  the  con- 
tract to  meet  conditions  which  might  arise 
upon  the  exercise  of  the  limited  power  and 
authority  under  the  first  provision  of  the  con- 
tract herein  quoted.  We  are  nnwilling  to 
sanction  the  contention  that  the  contract 
between  plaintifF  and  Alexander  in  any  of  its 
provisions  gave  unlimited  power  to  pledge 
these  bonds  for  commissions,  interests,  and 
expenses  for  securing  funds  in  the  construc- 
tion of  the  work.  To  interpret  the  second 
provision  of  the  contract  as  contended  for 
by  the  defendant  would  not  only  be  violative 
of  the  familiar  rules  of  construction,  but  in 
conflict  with  the  manifest  intention  of  the 
parties  to  the  contract  as  disclosed  by  the 
record  in  this  cause.  The  Alexander  con- 
tract plainly  provided  that  Alexander  should 
furnish  all  the  necessary  funds  for  the  con- 
struction of  the  work,  and  definitely  fixed 
bis  compensation  for  the  furnishing  of  such 
funds  and  completion  of  such  work  at  the 
suju  of  16  per  cent  of  the  actual  cost  of  the 
construction  of  such  work.  This  provision, 
together  with  the  express  recital  In  the  con- 
tract, that  the  bonds  could  only  be  pledged 
for  security  for  funds  for  labor  and  material 
in  the  work  under  the  contract  makes  it 
apparent  that  It  was  contemplated  by  the 
parties  to  this  transaction,  that  whatever 
sums  of  money  were  to  be  paid  for  the  se- 
curing of  loans  In  the  way  of  commissions, 
interests,  and  expenses,  were  to  be  paid  by 
Mr.  Alexander,  and  that  these  bonds  could 
not  be  pledged  for  anything  except  as  se- 
curity for  funds  for  labor  and  material  in 
the  construction  of  the  work,  as  provided  by 


the  contract  The  correctness  of  the  con- 
clusions reached  as  to  the  proper  and  rea- 
sonable construction  of  the  terms  of  this 
contract  is  made  manifest  by  the  practical 
construction  given  its  terms  as  disclosed  by 
the  record  before  us. 

It  Is  next  Insisted  that  to  entitle  plaintiff  to 
recover,  it  was  essential  that  proof  should  be 
made  that  the  Park  National  Bank  was  an 
innocent  holder  of  the  bonds  pledged  for  the 
$80,000  for  value,  without  notice,  and  that  the 
court  erred  in  failing  to  require  this  fact  to  be 
found  by  the  jury  as  alleged  In  the  petition. 
It  is  sufficient  to  say  upon  that  pr<q>OBitlon 
that  there  was  no  privity  of  contract  between 
the  Park  National  Bank  and  the  plaintiff; 
that  the  plaintiff  had  passed  the  title  to  these 
bonds  in  accordance  with  the  directions  of 
Alexander  who  had  the  right  to  designate  the 
responsible  person  with  whom  the  bonds 
should  be  deposited;  and  even  though  the 
Park  National  Bank  may  have  had  notice  of 
the  limitations  as  to  the  uses  and  purposes  to 
which  the  funds  procured  could  be  appropri- 
ated, as  provided  in  the  Alexando*  contract 
yet  we  take  it  that  as  between  the  plaintiff 
and  the  Park  National  Bank,  its  right  to  hold 
such  bonds  as  collateral  security  for  the  funds 
disbursed  would  not  be  affected.  The  wrong 
as  perpetrated  was  not  by  the  Park  National 
Bank,  but  by  W.  J.  Hayes  ft  Sons,  whose 
duties  In  respect  to  the  pledging  of  these 
bonds  and  the  appropriation  of  the  funds 
secured  by  such  pledge  were  expressly  defined 
by  the  contract  to  which  they  were  parties. 
It  must  not  be  overlooked  (and  the  repetition 
of  the  terms  of  the  contract  will  be  pardoned) 
that  the  Alexander  contract  expressly  pro- 
vided that  these  bonds  should  be  pledged  as 
security  for  funds  for  labor  and  material  In 
the  work  under  the  contract,  to  Alexander  or 
any  responsible  person  whom  he  might  desig- 
nate. He  designated  by  a  written  request 
Hayes  &  Sons,  and  they  accepted  the  bonds 
upon  said  designation,  under  the  express 
agreement  to  hold  them  in  accordance  with 
the  terms  of  the  contract  between  plaintiff 
and  Alexander;  hence  it  follows  that  Hayes 
8c  Sons  were  to  furnish  the  funds  for  labor 
and  material  in  the  construction  of  the  work, 
and  while  their  contract  did  not  prevent  them 
from  repledging  these  bonds  in  the  securing 
of  such  funds  still  their  duty  In  respect  to 
them  and  the  uses  and  purposes  to  which  they 
could  apply  the  proceeds  procured  by  the 
pledging  of  them  was  limited  by  the  terms  of 
the  contract  in  which  they  expressly  agreed  to 
hold  them.  These  bonds  were  negotiable  in- 
struments with  no  prohibition  against  Hayes 
&  Sons  with  whom  they  were  deposited,  of 
transferring  the  title  to  secure  funds,  and 
while  the  rights  of  third  parties  to  whom  the 
bonds  were  transferred  could  not  be  affected, 
still  under  the  terms  of  the  contract  Hayes  & 
Sons  should  be  held  responsible  for  any 
Injury  resulting  from  a  wrongful  conversion 
and  use  of  the  securities  deposited  with  them 
for  limited  purposes  and  uses:;-   With  i  the 
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views  as  herein  Indicated  upon  this  proposi- 
tion, there  was  no  error  by  the  trial  covu't  In 
its  failure  to  require  the  jury  to  find  that  the 
Park  National  Bank  was  an  innocent  bolder 
for  value  of  the  bonds  transferred  to  it 

This  brings  us  to  the  consideration  of  the 
instructions  requested  by  the  defendant  The 
first  Instruction  is  in  the  nature  of  a  de- 
murrer, and  was  properly  denied.  Instruc- 
tion No.  2  was  a  request  of  the  court  to  in- 
struct the  Jury  that  under  the  terms  of  the 
contract  between  plaintifl  and  Walter  Alex- 
ander that  the  latter  was  privileged  to  pledge 
the  bonds  as  security  for  sums  of  money 
agreed  to  be  paid  Hayes  &  Sons  or  Harry  E. 
Hayes,  or  either,  or  both  of  them,  for  indors- 
ing his  notes,  or  for  otherwise  aiding  in  the 
obtention  of  loans  to  be  used  in  the  construc- 
tion of  the  electric  railway  between  East  St 
Louis  and  CoIUnsville,  and  authorizing  said 
Alexander  to  pay  from  the  proceeds  of  such 
loans  the  compensation  for  the  purposes  men- 
tioned. We  are  unwilling  to  give  our  assent 
to  this  interpretation  of  that  contract  and  in 
our  opinion  it  is  not  a  fair  and  reasonable 
construction  of  its  terms.  We  have  herein 
indicated  our  views  upon  this  proposition, 
hence  there  is  no  necessity  for  further  dis- 
cussing this  refused  instruction.  There  was 
no  error  in  the  denial  of  the  request  In- 
struction No.  3  requested  by  defendant  has 
reference  to  the  conclusiveness  of  the  receipt 
or  contract  offered  in  evidence  by  the  plaintiff. 
We  have  fully  given  expression  to  our  views 
upon  that  subject,  and  will  not  burden  this 
opinion  with  a  further  discussion  of  it  The 
same  may  be  said  of  instruction  No.  4.  It 
undertakes  to  submit  the  issue  as  to  whether 
or  not  the  bonds  were  pledged  by  Alexander  to 
the  Park  National  Bank,  and  not  to  Hayes 
&  Sons.  Under  the  evidence  in  this  case, 
there  was  no  basis  for  such  an  instruction, 
and  there  was  no  error  in  its  refusal  by  the 
court.  Instruction  No.  5  denied  by  the  court 
undertakes  to  make  mere  knowledge  shortly 
after  the  pledge  of  the  bonds  to  the  Park 
National  Bank  of  the  appropriation  of  the 
funds  secured  by  the  loan  to  the  payment  of 
commissions,  etc.,  an  estoppal  upon  the  plain- 
tiff's right  of  recovery.  Mere  knowledge 
upon  the  part  of  the  plaintiff  of  such  wrong- 
ful act,  unless  it  by  some  act  or  conduct  con- 
sented and  ratified  such  wrongful  act,  would 
not  defeat  a  recovery.  Plaintiff  may  have 
acquired  knowledge  after  the  pledge  to  the 
Park  National  Bank  that  some  of  the  loan 
was  being  misappropriated,  yet  imless  it  as- 
sented to  such  misappropriation,  it  had  the 
right  to  rely  upon  the  integrity  of  Hayes  & 
Sons  to  make  good  any  wrongful  appropria- 
tion of  the  funds  and  that  they  would  do  so  In 
strict  accordance  with  their  duty  as  defined 
by  the  terms  of  the  contract  under  which  they 
accepted  the  bonds.  The  law  upon  this  sub- 
ject was  fully  covered  in  the  Instructions 
given  by  the  court  upon  the  subject  of  waiver, 
and  properly  confined  the  knowledge  acquired 
by  the  plaintiff  as  to  the  improper  use  of  the 


bonds  and  appropriation  of  the  funds  secured 
by  them  to  such  knowledge  as  was  acquired 
through  Sebastian.  That  was  the  only  infor- 
mation to  which  the  testimony  was  appli- 
cable. There  was  no  substantial  testimony  as 
to  the  raUflcatlon  of  the  pledging  of  the  bonds 
to  the  Park  National  Bank  and  the  appropria- 
tion of  the  funds  secured  thereby  upon  which 
to  predicate  an  instruction  along  that  line; 
therefore  the  issue  upon  which  there  was  a 
conflict  of  testimony  as  to  the  knowledge  of 
Sebastian  at  the  time  of  the  pledge  of  the 
bonds  to  Park  National  Bank  as  to  the  uses 
to  which  the  funds  were  to  be  applied,  was 
properly  submitted  to  the  jury,  and  that  issue 
was  found  against  the  defendant  by  the  Jury, 
and  we  are  unwilling  to  retry  it  upon  the 
facts  disclosed  by  the  record. 

Instruction  No.  6  requested  by  defendant  as 
to  the  rights  of  the  defendant  in  this  cause  to 
set  off  against  the  plaintiff's  claim  the  amount 
of  reasonable  compensation  of  Alexander  for 
work  actually  done  by  him  upon  this  railway 
was  properly  denied.  There  Is  no  privity 
between  the  defendant  or  Hayes  &  Sons  and 
the  plaintiff  as  to  the  Vfork.  actually  done  by 
Alexander.  There  is  an  entire  absence  of  any 
testimony  showing  any  assignment  of  any 
claim  that  Alexander  may  have  against  the 
plaintifl  for  the  doing  of  such  work.  The 
agreemaits  introduced  in  evidence  by  d^aid- 
ant  of  February  19,  1901,  fall  far  short  ot 
constituting  any  assignment  of  any  claim  by 
Alexander  for  compensation  for  work  done. 
Th^  amount  to  nothing  more  nor  less  than 
a  personal  agreement  to  pay  Hayes  &  Sons 
certain  amounts  for  their  guaranty  of  the 
loan.  Alexander's  contract  for  the  comple- 
tion of  the  work  upon  the  electric  railway 
was  canceled,  and  any  claim  that  he  mi^t 
have  for  work  actually  done  must  be  a  claim 
originating  entirely  independent  of  the  con- 
tract, and  it  is  apparent  that  the  agreements 
introduced  in  evidence  were  made  In  contem- 
plation of  the  completion  of  the  work  under 
the  terms  of  the  contract;  and  by  no  sort  of 
construction  can  these  agreements  be  made  to 
meet  the  requirements  of  an  assignment  of  a 
claim  which  is  independent  of  the  contract 
It  will  be  observed  by  the  terms  of  the 
agreement  of  Alexander  to  pay  W.  3.  Hayes  & 
Sons  or  Hairy  E.  Hayes  for  their  guarantv 
of  the  loan,  that  his  payment  was  not 
necessarily  to  be  a  part  of  the  15  per  cent 
which  Alexander  was  to  receive  from  the 
plaintifl  in  the  event  of  the  completion  of  the 
work,  but  a  plain  agreement  to  pay  a  certain 
per  cent  on  all  sums  above  $80,000,  on  which 
Alexander  would  receive  16  per  c«»t  To 
entitle  the  defendant  to  recover  upon  any 
claim  which  may  exist  in  behalf  of  Alexandei 
for  work  actually  done  in  the  construction  ot 
the  railway,  there  must  be  something  in  the 
nature  of  a  contract  assigning  such  claim  to 
the  defendant,  and  It  is  clear  that  no  assign- 
ment of  any  such  claim  was  contonplated  bv 
the  instrument  referred  to,  for  the  reason  that 
at  the  time  of  the  execution  ofracfa  Instrn- 
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ment  It  was  nerer  In  contemplation  that  audi 
conditions  would  arise;  therefore  the  court 
very  properly  denied  the  request  for  Instruc- 
tion No.  6,  and  correctly  declared  the  law  that 
defendant  Is  not  entitled  to  claim  any  benefit 
or  commissions  whatever  for  the  work  which 
was  actually  done  by  Alexander  prior  to  the 
cancellation  of  his  contract  by  the  plaintiff. 
We  have  carefully  considered  and  analyzed 
the  Instructions  given  by  the  court  in  this 
cause,  and  have  reached  the  conclusion  that 
they  fairly  and  fully  declare  the  law  as 
applicable  to  the  Issues  presented  by  the 
pleadings  and  evidence  developed  at  the  trial. 
It  is  earnestly  insisted  by  appellant  that 
the  payment  made  by  the  plaintiff  for  the 
redemption  of  the  bonds  to  the  Park  National 
Bank  was  entirely  voluntary,  and  that  there 
Is  an  absence  of  any  proof  as  to  any  com- 
pulsion in  the  payment  of  the  sums  of  money 
for  the  redemption  of  the  bonds  or  as  to 
any  legal  obligation  to  pay  such  sums  for 
their  redemption,  and  that  the  declaration 
of  law  by  the  court  upon  this  subject,  particu- 
larly the  supplemental  instruction  ^ven  was 
erroneous.  Ckimpulsory  payment.  In  order  to 
be  made  the  basis  of  a  right  of  action  may 
consist  of  different  classes  or  characters  of 
compulsion.  First,  it  may  be  such  a  payment 
as  was  made  necessary  by  the  law,  or  as  may 
arise  from  a  legal  duty  to  make  the  paymoit, 
or  it  may  be  such  compulsion  as  would  arise 
from  a  failure  to  pay,  which  would  subject 
the  plaintiff  legally  to  substantial  los&  If  a 
party  In  order  to  protect  his  interests  and 
rights  In  property  makes  a  payment,  although 
not  compelled  by  any  legal  force  to  make  it, 
yet  the  failure  to  make  it  would  result  in 
the  substantial  loss  of  the  rights  and  interests 
of  the  party  to  the  property,  this  in  legal 
contemplation  would  be  nothing  less  than  a 
compulsory  payment.  A  payment  made  to 
protect  the  interests  and  rights  of  this  plain- 
tiff in  the  bonds  of  the  Mississippi  Valley 
Transit  Company  falls  far  short  of  a  vol- 
untary payment  The  situation  simply  con- 
fronted the  plaintiff  to  redeem  the  bonds  or 
be  deprived  of  any  security  for  the  work  per- 
formed prior  to  the  making  of  the  Alexander 
contract  and  any  work  which  might  be  done 
after  the  cancellation  of  that  contract.  The 
plaintiff.  In  order  to  protect  its  securities, 
redeemed  the  bonds  and,  under  the  law, 
this  was  not  a  voluntary  payment  In  the 
sense  so  ably  and  earnestly  argued  by  the 
appellant ;  and  it  is  apparent  that  this  is  the 
character  or  class  of  compulsion  meant  by 
the  court  in  its  declaration  of  law  in  the  use 
of  the  terms  "compelled  or  obliged  to  pay  to 
the  bank  by  reason  of  the  pledge  in  order 
to  protect  the  bonds  from  sale  under  the 
pledge."  It  was  not  error  for  the  court,  at 
the  request  of  the  Jury,  giving  the  additional 
instruction  complained  of  by  appellant.  This 
Instruction  referred  the  Jury  to  the  former 
instructions  as  a  guide  and  substantially  and 
correctly  pointed  out  to  them  the  proper 
measure  of  damages.  In  the  event  their  find- 


ing should  be  for  the  plaintiff.  The  former 
instructions  referred  to  in  this  supplemental 
instruction  substantially  told  the  Jury  as  to 
what  the  wrong  and  injury  consisted  in  the 
pledging  of  the  bonds  by  the  defendant,  and 
this  Instruction  simply  said  in  addition  "if 
yon  find  that  plaintiff  did  not  know  of  the 
terms  of  the  pledge,  arrangements  for  pay- 
ment of  commissions  and  charges  as  were 
fully  explained  in  former  Instructions,  yon 
should  return  a  verdict  for  plaintiff  for  the 
amount  of  the  difference  between  the  amount 
of  money  that  was  used  in  the  construction 
of  the  road  and  the  amount  paid  by  plain- 
tiff to  redeem  the  bonds."  Then  it  proceeded 
to  declare  the  reverse  of  that  proposition,  that 
"if  plaintiff  did  know  of  the  arrangement  to 
pay  commissions  and  charges  and  assented 
thereto,  as  formerly  explained,  then  the  Jury 
should  deduct  the  amount  of  the  charges  and 
commissions  from  the  sum  which  plaintiff 
paid  over  and  above  the  amount  that  went 
into  the  construction  of  the  road."  Defend- 
ant insists  that  this  additional  Instruction 
was  erroneous,  for  the  reason  that  it  elim- 
inated the  necessity  of  a  finding  by  the  Jury 
that  the  payment  of  tliis  sum  was  by  legal 
compulsion.  We  are  of  the  opinion  that  the 
character  of  compulsion  of  payment  insisted 
upon  by  appellant  was  rightfully  eliminated 
by  this  instruction.  If  the  plaintiff  was  in- 
jured by  the  wrong  of  the  appellant  In  this 
bond  transaction,  and  In  order  to  protect  the 
bonds  as  security  for  material  furnished  and 
labor  performed  and  to  be  furnished  and  per- 
formed, it  was  required  to  pay  a  sum  of 
money  over  and  above  the  amount  which 
went  into  the  actual  construction  of  the  work 
upon  the  railway,  we  find  no  objection  to  an 
instruction  which  plainly  tells  the  Jury  that 
under  these  circumstances  the  recovery  should 
be  measured  by  the  difference  between  the 
amount  actually  paid  for  the  redemption  of 
the  bonds  and  the  amount  that  went  into  the 
actual  constrnctlon  of  the  work  upon  the 
railway.  There  was  no  error  in  this  supple- 
mental instruction. 

Appellant  complains  of  the  admission  of 
Incompetent  and  irrelevant  evidence.  It  is 
insisted  that  the  court  erred  In  the  admission 
of  the  stipulation  as  to  the  testimony  in  the 
Cleveland  Case  between  Hayes  and  Alexander. 
While  it  may  be  said  that  the  stipulation  as 
between  counsel  as  to  this  testimony  Is  not 
as  definite  and  certain  as  is  ordinarily  requir- 
ed, yet  the  record  clearly  discloses  that  the 
suggestion  of  the  use  of  this  testimony  was 
first  made  by  counsel  for  the  defendant  and 
agreed  to  by  plaintiff's  counsel,  with  the  un- 
derstanding that  objections  as  to  its  relevancy 
and  materiality  might  be  made.  If  the  testi- 
mony as  Introduced  was  relevant  we  are  of 
the  opinion  that  the  defendant's  counsel  is 
in  no  position  to  complain  of  the  introduction 
of  the  stipulation.  The  testimony  offered  in 
this  stipulation  as  to  the  value  of  the  work 
prior  to  the  making  of  the  contract  with 
Alexander  by  the  plaintiff  as  well  as  the 
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amount  of  work  sabseanent  to  the  cancella- 
tion of  that  contract  was  clearly  competent 
and  relevant  to  the  isanes  presented  in  this 
ti-ial.  This  testimony  was  highly  Important 
to  show  the  Interests  and  rights  of  the  plain? 
tiff  in  the  securities  redeemed  from  the  Park 
National  Bank.  These  bonds  were  to  be  held 
as  security  for  the  work  performed  and  to 
be  performed,  therefore  it  was  material  to 
show  th^  amount  of  Interest  that  the  plain- 
tiff had  in  protecting  its  securities.  It  was 
apparent  that  unless  there  were  certain  rights 
and  interests  to  be  protected  by  the  plaintiff 
then  the  redemption  of  the  bonds  would  have 
been  as  argued  by  defendant  purely  voluntary. 
There  was  no  error  In  the  admission  of  the 
telegram  of  July  9,  1001.  The  record  dis- 
closes a  sufiSclent  foundation  for  the  In- 
troduction of  that  telegram.  W.  J.  Hayes  & 
Sons  and  H.  W.  Sebastian  were  In  corre- 
spondence both  by  telegram  and  letter  as  to 
these  bonds.  Mr.  Sebastian  states  In  his 
testimony  that  he  had  received  telegrams 
signed  with  the  initials  "W.  J.  H.  &  Sons" 
and  sometimes  "H.  B.  Hayes,"  and  taking 
the  entire  record,  we  are  of  the  opinion  that 
the  introductiou  of  this  telegram  was  not  prej- 
udicial to  the  rights  of  the  defendant  The 
same  may  be  said  as  to  the  letter  of  May  23, 
1901,  addressed  to  W.  J.  Hayes  &  Sons  by 
William  Sebastian.  Mr.  Sebastian  did  not 
have  in  bis  possession  the  original  letter  as 
mailed  to  W.  J.  Hayes  &  Sons  and  a  copy  of 
the  letter  as  sent  them  was  introduced.  He 
testified  that  the  letter  as  introduced  was  a 
copy  of  the  letter  deposited  in  the  mail  for 
W.  J.  Hayes  &  Sons.  He  further  testified 
that  he  received  an  answer  to  this  letter. 
There  was  no  error  in  the  admission  of  the 
copy  of  this  letter,  in  view  of  the  fact  that 
his  testimony  discloses  that  he  received  an 
answer  to  the  letter  of  which  the  one  intro- 
duced In  evidence  was  a  cap7. 

Finally  it  is  insisted  by  appellant  that  the 
contracts  Involved  in  this  controversy  are  con- 
trolled and  governed  by  the  laws  of  Ohio, 
and  that  this  proceeding  must  be  measured 
by  the  laws  of  that  state,  and  that  the  con- 
tract of  W.  3.  Hayes  &  Sons  was  Joint  and 
that  the  judgment  in  this  proceeding  against 
an  individual  member  of  the  firm  was  im- 
proper, and  cannot  be  supported.  This  con- 
tention of  the  defendant  cannot  be  maintain- 
ed. In  the  first  place,  this  action  is  not  one 
based  upon  the  contract,  and  while  the  duties 
of  W.  J.  Hayes  &  Sons  and  each  particular 
member  of  that  firm  in  respect  to  their  con- 
duct and  action  as  to  the  securities  deposited 
with  them  were  clearly  defined  by  contract, 
this  action  Is  one  sounding  in  tort.  In  other 
words.  It  was  the  commission  of  a  wrong  by 
Hayes  &  Sons  In  disregarding  the  duties  in 
respect  to  the  disposition  and  management  of 
the  securities  deposited  with  them  for  a  par- 
ticular purpose.  It  was  in  the  nature  of  a 
wrongful  conversion  of  the  bonds  deposited 
with  tbem  by  the  plaintiff  and  a  misappropri- 
ation of  funds  realized  from  such  bonds  which 


resulted  in  injury  and  wrong  to  tbe  plaintiff, 
for  which  it  has  a  right  of  action  for  damages 
occasioned  by  such  misconduct  This  being 
true,  all  of  the  partners  in  the  firm  of  W.  J. 
Hayes  &  Sons  were  Joint  tort  feasors  and  may 
be  held  jointly  and  severally  liable  for  wrong- 
ful acts  committed  by  them.  It  may  also  be 
added  that  the  record  discloses  in  this  cause 
that  plaintiff  discontinued  its  action  as  to 
the  parties  not  served.  Defendant  submitted 
himself  to  the  Jurisdiction  of  the  court  In 
this  proceeding,  filed  his  answer  to  the  merits, 
undertaking  by  it  to  litigate  a  claim  against 
the  plaintiff,  without  making  a  single  objec- 
tion during  the  progress  of  the  trial  to  the 
proceeding  against  him  individually.  Even 
though  this  contention  was  full  of  merit  its 
force  is  certainly  very  much  weakened  by  the 
continued  silence  of  the  defendant  during  the 
progress  of  the  proceeding.  This  Judgment 
will  not  be  disturbed  on  that  ground. 

In  conclusion  appellant  insists  that  the 
verdict  in  this  cause  was  excessive,  and  that 
if  plaintiff  was  entitled  to  recover  at  all, 
that  the  recovery  should  be  simply  for  the 
sum  of  al)out  $6,000,  being  the  amount  paid 
to  the  defendant  out  of  the  sums  procured 
by  the  pledge  of  the  bonda  This  is  by  no 
means  to  be  taken  as  a  measure  of  recov- 
ery to  which  plaintiff  is  entitled.  This  was 
purely  a  business  transaction.  These  bonds 
were  accepted  by  W.  J.  Hayes  &  Sons  nnd«- 
a  plain  unambiguous  ag^reement  that  they 
would  be  held  In  accordance  with  the  con- 
tract between  plaintiff  and  Walter  Alexander. 
The  only  sums  of  money  for  which  these 
bonds  were  liable  to  Uens  as  against  plain- 
tiff wwe  for  such  sums  as  were  actually  ap- 
propriated to  the  furnishing  of  material  and 
labor  in  the  construction  of  the  railway. 
The  plain  duty  of  W.  J.  Hayes  &  Sons  under 
the  evidence  In  this  cause  was  to  furnish 
funds  for  material  and  labor  to  Alexand^ 
for  the  construction  of  the  railway,  and 
to  hold  such  bonds  as  security  for  their 
loans  and  advancements  along  that  line,  and 
the  very  moment  they  permitted  these  bonds 
to  leave  their  possession  and  the  funds  re- 
alized by  reason  of  any  pledging  of  them 
appropriated  to  a  purpose  not  authorized  by 
the  contract  they  were  guilty  of  a  wrongful 
act  and  it  makes  no  difference  whether  or 
not  they  received  any  of  the  proceeds  of 
the  loan  secured  by  the  pledge,  the  violation 
of  their  duty  in  respect  to  the  holding  of 
the  bonds  was  a  perpetration  of  a  wrong 
which  resulted  in  the  injury  to  plaintiff, 
and  for  which  plaintiff  is  justly  entitled 
to  recover  the  damages  sustained.  There 
was  absolutely  no  authority  to  make  these 
bonds  a  security  to  W.  X  Hayes  &  Sons 
for  any  obligation  due  from  Alexander  to 
them  for  securing  the  loan.  That  was  a 
personal  transaction  t>etween  Alexander  and 
Hayes  &  Sons,  in  which  the  plaintiff  bad 
no  concern,  and  for  which  these  bonds  could 
not  be  held  as  security.  It  may  be  that 
this  transaction  may  reaalt  In  a.  hardship 
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imposed  ajton  the  defendant;  the  occasion 
of  which  must  not  be  attributed  to  the  law, 
but  rather  to  the  fallnre  to  Insert  proxier 
safeguards  In  the  contract  to  which  he  vol- 
nntarlly  became  a  i>arty.  Any  other  con- 
clusion reached  upon  the  disclosures  of  the 
record  now  before  us  would  not  only  be 
an  absolute  disregard  of  the  plain  terms 
employed  In  the  contract,  but  would  as  well 
be  at  total  variance  with  the  preservation 
of  the  principle  of  fair  dealing  and  business 
Integrity. 

It  may  not  be  Inappropriate  to  say  that 
learned  counsel  for  appellant  have  said  all 
that  can  be  urged  In  support  of  their  views 
on  this  business  transaction.  We  have  read 
■with  care  and  interest  their  presentation  of 
the  questions  as  contained  In  the  brief,  as 
well  as  the  authorities  therein  dted.  The 
reasonable  limits  of  this  opinion  must  be 
our  apology  for  failure  to  review  the  au- 
thorities relied  upon  by  appellant.  We  have 
read  them,  and  it  must  sufiSce  to  say  that 
they  In  no  way  conflict  with  the  conclusions 
reached  upon  the  legal  propositions  disclosed 
by  the  record  in  this  cause. 

The  Jadgmmt  of  the  trial  court  was  for 
the  right  party,  and,  finding  no  reversible 
error  In  the  record,  the  judgment  should 
be  affirmed ;  and  it  is  so  ordered.    All  concur. 


STATE  V.  WELCH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  21, 1905.) 

1.  RaPK    —    EvmSITCK    —    COBBOBOBATION    — 

NKCEssrrr. 

A  conviction  for  rape  may  be  sustained  on 
the  uncorroborated  testimony  of  the  prosecutrix 
with  respect  to  the  rape. 

[Ed  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  {  88.] 

2.  Sake — ^Wakt  or  Coitsbnt  or  FritAij:. 

A  man  having  sexual  intercourse  with  a 
woman  who  is  asleep  is  guilty  of  rape,  within 
Rev.  St  1889,  I  1837.  providing  that  every  per- 
son who  shall  be  convicted  of  rape  by  forcibly 
ravisliing  any  woman,  shall  be  punished,  eta, 
because  the  act  is  without  her  consent. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Rape,  J  8.] 

8.  Saio:— Emci  or  Subseqtjxiit  Coksxnt  bx 

TBC  FEKAIX. 

The  subsequent  consent  of  a  woman  to  an 
act  of  sexual  intercourse  constituting  rape  is 
no  defense  to  the  charge  of  rape. 
4.  Ckiuikal    Law— Imbtsuctions— Review. 

Where  the  court's  attention  was  not  called 
to  Its  failure  to  irstruct  the  jury  on  all  the  law 
of  the  case  at  the  time  the  instructions  were  read 
to  the  Jury,  and  no  exception  was  saved  on  that 
account,  the  error  in  failing  to  charge  on  all  the 
law  of  the  case  is  not  reviewable  on  appeal. 
&  Saks — ExcLusioir  or  WrrNEssES — Viola- 
tion— EiFTECT. 

Where  the  court  did  not  know  that  a  wit- 
ness was  in  the  courtroom  during  tlie  forbidden 
time,  and  the  witness  did  not  intentionally  vio- 
late the  order  of  court  excluding  witnesses  from 
the  courtroom  by  and  with  the  knowledge  and 
consent  of  the  state,  the  court  did  not  abuse 
its  discretion  in  thereafter  permitting  the  wit- 
ness to  testify. 

[Ed.  Notew — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  i  1500.] 

88S.W. 


6.  Rape — Evidence — BurriuiEircT. 

Evidence  on  a  trial  for  rape  examined,  and 
Keld  sufiScient  to  support  a  conviction. 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

John  Welch  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

Geo.  H.  Traylor  and  H.  C.  Riley,  Jr.,  for 
appellant  The  Attorney  Oeneral  and  N.  T. 
Gentry,  for  the  State. 

BURGESS,  P.  J.  At  the  September  term, 
1904,  of  the  New  Madrid  county  circuit  court, 
upon  an  information  theretofore  filed  by  the 
prosecuting  attorney  of  said  county,  defend- 
ant was  convicted  of  the  crime  of  rape  upon 
one  Frauds  M.  Dorrity,  and  his  punishment 
assessed  at  13  years'  imprisonment  in  the 
penitentiary.  The  defense  was  an  alibi.  De- 
fendant's motions  for  a  new  trial  and  in  ar- 
rest of  judgment  having  been  overruled,  be 
appeals  to  this  court 

The  prosecutrix  was  a  widow,  41  years  of 
age,  her  husband  having  been  dead  11  years, 
and  resided  on  her  farm  near  Cushion  Lake, 
in  New  Madrid  county.  She  was  the  mother 
of  four  children,  the  youngest  of  whom  was 
8  and  the  eldest  16  years  of  age,  all  of  whom 
were  at  home  with  her  on  the  night  of  t^ie 
alleged  assault,  except  the  eldest  boy.  Boss 
Dorrity.  The  defendant  was  a  bachelor,  38 
years  of  age,  and  worked  for  and  managed 
the  farm  of  the  prosecutrix  7  or  8  years  in 
succession  after  the  death  of  her  husband, 
and  about  a  year  prior  to  the  alleged  rape  he 
went  to  work  in  a  blacksmith  shop  at  Stew- 
art, in  Pemiscot  county,  about  three  miles 
distant  from  the  prosecutrix.  On  Saturday 
night,  October  3,  1903,  according  to  the  testi- 
mony of  the  prosecutrix,  she  retired  early 
and  went  to  sleep.  With  her,  in  bed,  was 
her  little  daughter,  12  years  of  age,  and  her 
son  and  Tom  Young,  a  neighborhood  boy, 
slept  in  an  adjoining  room.  Between  9  and 
10  oclock  she  was  awakened  by  defendant, 
who  was  on  top  of  her  and  in  the  act  of  having 
sexual  Intercourse  with  her.  She  testified 
that  she  resisted  all  she  could  and  told  de- 
fendant to  get  ofT  and  go  away,  but  with  one 
band  he  clutched  her  throat  and  placed  the 
other  over  her  mouth,  which  prevented  her 
from  screaming.  She  stated  that  she  was 
a  weak  woman  and  in  ill  health,  bad  not 
yet  quite  recovered  from  an  attack  of  small- 
pox, weighed  but  107  pounds,  and  the  assault 
occurred  during  the  period  of  menstruation, 
so  that  she  did  not  have  sufficient  strength 
to  successfully  resist  the  defendant  and  shake 
bim  ofT.  When  the  defendant  got  through 
and  removed  his  hands  from  her  mouth  and 
throat,  she  screamed,  and  defendant  made 
his  escape  through  a  window  near  the  bed. 
After  getting  outside  the  house,  he  threw  a 
club  at  the  window,  breaking  It  in.  Prose- 
cutrix was  well  acquainted  with  defendant, 
and  as  it  was  a  moonlight  night  she  easily 
recognized  him.  As  soon  as  defendant  left 
she  immediately  awoke  her  childrfn,^^  Tom 
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Young,  all  of  whom  were  fast  asleep;  but 
she  did  not  tell  them  what  had  occurred, 
"because  It  was  not  very  nice  talk  to  tell." 
She  then. put  oa  her  skirt  and  shoes,  and, 
accompanied  by  the  children,  went  to  the 
house  of  her  nearest  neighbors,  Mr.  and  Mrs. 
Ike  Grimes,  living  about  a  mile  distant  from 
her  home.  She  arrived  there  between  10  and 
11  o'clock  and  made  complaint  of  the  assault 
In  full  to  Mrs.  Grimes.  After  applying  cam- 
phor to  her  injured  throat  the  family  retired, 
but  prosecutrix  was  unable  to  sleep.  The 
next  day  (Sunday)  she  made  complaint  to  a 
Justice  of  the  peace,  and  defendant  was  ar- 
rested about  noon  that  day.  She  denied  ever 
having  had  any  conversation  with  defendant 
after  he  was  arrested  and  released  on  ball. 
Mrs.  Ike  Grimes  testified  at  the  trial  to  the 
distressed  condition  of  the  prosecutrix  and 
her  complaint  against  defendant  when  she 
came  to  her  house  on  Saturday  night,  October 
3,  1903.  Alfred  Klncaid  testified  that  be 
lived  between  the  home  of  the  prosecutrix 
and  the  village  of  Stewart,  and  that  on  the 
night  of  October  3,  1903,  between  10  and  11 
o'clock,  he  saw,  recognized,  and  spoke  to 
tbe  defendant,  who  was  carrying  a  gun  and 
lantern,  and  that  defendant  was  passing  the 
home  of  witness  and  going  towards  Stewart, 
iff  a  direction  from  the  house  of  the  prosecu- 
trix. B.  C.  Grimes  swore  to  a  conversation 
he  bad  with  defendant'  about  a  month  be- 
fore the  alleged  assault  in  which  conversa- 
tion defendant  suggested  that  the  witness 
could  go  to  the  home  of  tbe  prosecutrix,  go 
Into  her  room,  and  have  sexual  Intercourse 
with  her,  if  be  had  the  grit.  Witness  stated 
that  about  sundown  on  the  evening  of 
October  3,  1903,  he  was  at  defendant's  shop 
In  Stewart  and  asked  him  to  do  smne  work 
for  him,  but  that  defendant  declined,  saying 
that  he  was  going  out,  and  that  defendant 
left  the  shop,  going  westward,  in  tbe  direc- 
tion of  the  bouse  of  prosecutrix,  and  took 
a  lantern  with  him.  Another  witness  for  the 
state,  George  White,  testified  that  on 
October  8,  1903,  be  lived  at  Stewart  and 
slept  in  tbe  same  room  with  defendant  and 
others,  that  defendant  did  not  retire  until 
about  midnight  that  night,  and  that  he  came 
into  tbe  room  on  tiptoe.  He  did  not  notice 
whether  defendant  bad  a  gun  or  lantern  with 
him.  On  tbe  day  of  bis  preliminary  ex- 
amination defendant  stated  to  witness  that 
be  could  net  prove  where  be  was  on  any  five 
minutes  of  the  night  of  October  3,  1903.  Tbe 
testimouy  of  this  witness  respecting  the  hour 
defendant  retired  was  corroborated  by  Goah 
Dorrity,  nephew  of  tbe  prosecutrix,  who  slept 
In  the  same  room  with  defendant  and  wit- 
ness White.  Boss  Dorrlty,  a  son  of  prosecu- 
trix, about  18  years  of  age,  also  slept  in  the 
same  room,  but  did  not  hear  defendant  come 
in  that  night  Witness  testified  that  next 
day,  after  he  had  heard  of  the  assault  on 
his  mother,  be  went  home  and  saw  tbe 
broken  window  in  bis  mother's  room  and  a 
club  lying  near  tbe  window. 


Defendant  testifying  in  his  own  behalf, 
denied  making  the  allied  assault  on  Mrs. 
Dorrlty,  and  stated  that  he  was  at  work  In 
bis  shop  at  Stewart  from  dark  till  between 
0  and  10  o'clock  that  night;  that  after  get- 
ting through  with  bis  work  he  went  to  tbe 
lunchroom  of  Bd.  Welbron  and  ate  some 
oysters  there,  going  from  thence  straight  to 
his  room  and  bed,  his  room  being  about  100 
steps  from  Welbron's  store;  that  at  the  time 
he  retired  he  did  not  know  whether  all  the 
boys  occupying  the  same  room  had  gone  to 
bed,  as  he  did  not  light  the  lamp;  that  he 
used  a  lantern  to  work  by  In  his  shop  that 
night;  and  that  be  was  drilling  some  holes 
in  blocks  for  a  log  wagon  belonging  to  the 
Ooombs'  mill.  He  further  testified  that  after 
he  was  arrested  and  released  on  bond  the 
prosecutrix  came  to  him  and  wanted  him  to 
file  her  saw.  Defendant  denied  having  told 
George  White  or  anybody  else  that  he  could 
not  prove  who'e  he  was  on  any  five  minutes 
of  that  night  Bd.  Welbron  testified  that  be 
was  engaged  in  running  a  grocery  store  and 
lunch  counter  at  Stewart  on  October  S,  1903. 
He  saw  defendant  at  work  in  his  shop  be- 
tween 8  and  9  o'clock  that  evening  drilling 
holes  in  some  iron  pieces  by  tbe  light  of  a 
lantern;  that  defendant  worked  till  10  o'clock 
and  then  came  to  his  store,  where  he  bought 
and  ate  some  potted  ham;  and  that  after  he 
had  been  in  the  lunchroom  about  20  mlnntes 
defendant  started  for  his  room,  saying  he 
was  feeling  sleepy.  Witness  attended  the 
defendant's  preliminary  examination  and 
heard  George  White  say,  in  the  presence  of 
Bud  Killlan,  that  he  was  asleep  and  did  not 
know  what  time  defendant  went  to  bed  on 
that  Saturday  night  He  heard  prosecotrlx 
testify  at  the  preliminary  that  the  defendant 
came  in  and  went  out  of  her  house  by  the 
door,  and  that  the  assault  was  committed 
between  10  and  11  o'clock.  Bud  Killlan. 
testifying,  porroborated  Welbron's  testimony 
respecting  tbe  alleged  statements  of  both 
witness  White  and  the  prosecutrix  at  the 
preliminary  examination.  Tom  Yonng,  for 
tbe  defense,  testified  that  he  was  18  years 
of  age,  and  lived  at  the  home  of  tbe  prosecu- 
trix on  October  3, 1908.  He  and  a  son  of  tbe 
prosecutrix  slept  In  a  room  adjoining  her 
bedroom.  Witness  stated  that  after  they 
retired  the  prosecutrix  went  out  for  a  drink 
of  water.  He  was  awakened  that  night  by 
hearing  tbe  stroke  which  tooke  tbe  window, 
and  then  the  prosecutrix  ran  into  his  room 
and  commenced  fa<Hloaing.  She  told  him  to 
get  up  and  get  tbe  gun,  as  somebody  was 
trying  to  break  into  the  house;  but  she  did 
not  say  that  anybody  had  been  in  the  house. 
Prosecutrix,  he  said,  was  crying  and  ap- 
peared much  scared.  In  a  short  time  she 
bad  all  to  dress  and  go  with  her  to  Grimes* 
house. 

In  rebuttal  tbe  state  Introduced  some  wit- 
nesses who  testified  that  Bd.  Welbron  had 
sold  out  and  was  not  running  a  grocery 
store  and  lunch  counter  at-Stewart  on  Octo- 
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ber  3, 1903;  and  itridence  was  also  Introdncecl 
tending  to  ataow  tbat  the  defendant  was  not 
In  his  shop  that  night  Two  wltneesea  also 
testified  that  the  testimony  of  the  prosecutrix 
at  the  preUminaiy  examination  was  the  same 
as  that  at  the  trial  in  the  drcnlt  conrt 

The  first  assignment  of  error  is  with  re- 
spect to  the  action  of  the  court  in  refusing  to 
sustain  a  demurrer  interposed  by  the  defend- 
ant to  the  state's  evidence  at  the  dose  of  the 
state's  case.  It  Is  said  by  defendant  that  the 
demurrer  should  have  been  sustained  and  de- 
fendant discharged,  because  there  was  no 
testimony  ofTered  by  the  state  which  corrob- 
orated that  of  the  prosecuting  witness  with 
respect  to  the  rape  by  defendant  upon  her. 
Up  to  the  time  defendant  had  not  testified 
In  the  case,  or  denied,  under  oath,  the  charge 
against  him,  and  therefore  the  testimony  of 
the  prosecutrix  stood  uncontradicted  and 
made  out  at  least  a  prima  facie  case,  notwith- 
standing the  assumption  of  his  Innocence; 
bence,  the  demurrer  was  properly  denied. 
But,  even  after  he  had  testified  in  his  own 
behalf  and  denied  his  guilt.  It  was  still  the 
province  of  the  Jury  to  determine  the  weight 
of  the  testimony  without  any  corroborating 
evidence.  It  is  true  it  was  held  in  the  case 
of  State  V.  Patrick.  107  Mo.  147,  17  S.  W.  666, 
that  the  prosecuting  witness  In  a  trial  for 
rape  must  be  corroborated,  and  when  her  tes- 
timony as  to  the  perpetration  of  the  alleged 
offense  is  explicitly  contradicted  by  the  de- 
fendant, thus  creating  an  equipoise  of  oath 
against  oath,  the  evidence  will  be  Insuflaclent 
to  support  a  conviction;  but  that  case,  upon 
this  point,  was  expressly  overruled  by  the 
more  recent  case  of  State  v.  Marcks,  140  Mo. 
656,  41  S.  W.  973,  48  S.  W.  1095,  in  which  it 
was  held  that  no  corroboration  of  the  prose- 
cuting witness  as  to  the  rape,  by  any  other 
witness,  was  necessary  in  order  to  a  con- 
viction, provided  the  Jury  believed  her  testi- 
mony to  be  true 

Section  1837,  Rev.  St  1889,  provides  that: 
"Every  person  who  shall  be  convicted  of  rape 
•     •     •    by   forcibly   ravishing  any   woman 
of  the  age  of  fourteen  years  or  upward,  shall 
suffer  death,  or  be  punished  by  imprisonment 
In  the  penitentiary  not  less  than  five  years. 
In  the  discretion  of  the  Jury."    To  ravish  a 
woman  is  to  have  carnal  connection  with  her 
forcibly,  and  without  her  consent  or  against 
her  consent;  and,  if  the  prosecutrix  in  the 
case  at  bar  was  asleep  at  the  time,  as  testi- 
fied by  her,  she  was,  of  course,  incapable  of 
giving   assent    Mrs.    Dorrlty    testified   that 
the  first  intimation  she  had  of  the  defend- 
ant's presence  was  after  she  had  been  awak- 
ened by  bim  while  he  was  In  the  act  of  hav- 
ing carnal  Intercourse  with  ber.    She  stated 
in  her  testimony:    "The  first  I  knew  he  was 
in  my  room.    He  was  In  my  bed  and  on  me. 
It  waked  me.    He  was  committing  rape  the 
first  I  knew  he  was  there."    Her  children 
were  all  asleep  at  the  time    She  was  not 
awake  when  defendant  began  to  have  sexual 
Intercourse  with   her;   but,   when   she   did 


awake,  his  privates  had  entered  hers.  She 
had  on  no  clothing  at  the  time  except  a 
nightgown.  Her  testimony  was  that  she  did 
all  she  could  to  fight  defendant  off  with  her 
hands,  and  that  he  placed  one  of  his  hands 
over  ber  mouth  and  with  the  otho-  grasiied 
her  tfaroat  so  that  she  was  unable  to  scream. 
As  soon  as  defendant  got  oft  her  person  and 
left  she  awoke  the  children,  put  on  her  skirt, 
and,  accompanied  by  ber  children,  went  to 
the  house  of  Mr.  Orimes.  a  neighbor,  where 
she  arrived  at  11  o'clock,  and  informed  Mrs. 
Grimes  of  what  had  occurred.  The  next  day 
she  swore  out  a  warrant  for  defendant  char- 
ging him  with  the  offense  of  rape,  and  had 
him  arrested.  On  her  cross-examination  Mrs. 
Dorrlty  testifled  that  she  went  to  sleep  on 
her  back  that  night,  and  that  her  nightgown 
was  down  and  her  feet  and  legs  close  to- 
gether; that  she  slept  soundly  until  awakened 
by  defendant;  that  her  twelve  year  old 
daughter,  who  was  in  the  same  bed,  was  also 
in  a  deep  sleep,  and  in  fact  did  not  awake 
until  after  defendant  had  left  the  bonse. 
She  also  stated  that  she  did  not  tell  her  chil- 
dren, when  she  awoke  them,  what  bad  occurr- 
ed, for  the  reason  that  It  was  a  delicate  matter 
to  talk  to  them  about 

Under  this  uncontradicted  testimony  was 
the  defendant  guilty  of  the  crime  of  rape? 
The  general,  if  not  universal,  rule  is  that  If 
a  man  have  connection  with  a  woman  while 
she  is  asleep,  be  Is  guilty  of  rape,  because  the 
act  is  without  her  consent  Thus,  in  Reg.  v. 
Young,  14  Cox,  Criminal  Law  Cases,  114,  a 
married  woman  was  asleep  In  bed  with  her 
husband,  when  the  prisoner  got  into  the  bed 
and  proceeded  to  have  connection  with  her. 
When  she  awoke  she  at  first  thought  be  was 
ber  husband;  but  on  hearing  him  speak  and 
seeing  her  husband  at  ber  side,  she  flung  the 
prisoner  off  and  called  to  her  husband,  and 
the  prisoner  ran  away.  Held,  tbe  prisoner 
was  gnilty  of  the  crime  of  rape.  In  Common- 
wealth V.  Burke,  106  Mass.  376,  7  Am.  Rep. 
531,  the  defendant  was  convicted  of  the 
crime  of  aiding  and  assisting  Dennis  Green 
in  the  commission  of  a  rape  upon  Joanna 
Oaton.  The  only  question  before  the  Su- 
preme Court  was  whether  the  evidence  would 
support  a  conviction.  The  evidence,  the 
court  said,  was  sufiBcient  to  authorize  the 
Jury  to  find  that  Green,  with  the  aid  and  as- 
sistance of  the  defendant  on  trial,  had  carnal 
Intercourse  with  Mrs.  Caton,  without  her 
previous  assent  and  while  she  was,  as  Green 
and  the  defendant  both  knew,  so  drunk  as  to 
be  utterly  senseless  and  Incapable  of  con- 
senting, and  with  such  force  as  was  neces- 
sary to  effect  the  purpose.  The  court  said: 
"We  are,  therefore,  unanimously  of  opinion 
that  the  crime,  which  the  evidence  in  this 
case  tends  to  prove,  of  a  man's  having  carnal 
intercourse  with  a  woman  without  her  con- 
sent, while  she  was,  as  he  knew,  wholly  in- 
sensible so  as  to  be  incapable  of  consenting, 
and  with  such  force  as  was  necessary  to  ac- 
complish the  purpose, pW^sj^^^^^were 
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otherwise,  any  woman  In  a  state  of  utter 
stupefaction,  whether  caused  by  dnmkenneBS, 
sudden  disease,  the  blow  of  a  third  person, 
or  drags  which  she  had  been  persuaded  to 
take,  even  by  the  defendant  himself,  would  be 
unprotected  from  personal  dishonor.  The 
law  is  not  open  to  such  a  reproach."  In 
Payne  v.  State,  40  Tex.  Cr.  R.  202, 49  S.  W.  604, 
76  Am.  St  Rep.  a  well-considered  case,  it  is 
held  that  the  act  of  copulation  by  a  man  with  a 
sleeping  woman,  without  her  consent,  is  suffi- 
cient to  constitute  rape,  although  the  force 
used  be  only  such  as  is  necessary  to  the 
mere  act  of  copulation.  It  Is  now  well  set- 
tled that,  when  the  woman  Is  bona  fide  asleep, 
a  conTiction  of  rape  may  be  had.  R^.  7. 
Mayer,  12  Cox,  0.  O.  811;  Rex  v.  Lock,  27  L. 
T.  (N.  S.)  681;  Reg.  v.  Young,  14  Oox,  a  O. 
114. 

But  It  may  be  said  that  the  acts  and  con- 
duct of  the  prosecutrix  after  she  awoke  and 
found  the  defendant  upon  her  and  "raping" 
her,  as  she  said,  were  not  such  as  to  make  it 
clear  that  she  made  use  of  all  the  means  at 
her  command  to  alarm  those  in  the  bouse, 
and  that  she  did  not  by  using  her  voice  of 
feet,  of  which  latter  she  seemed  to  have  had 
free  use,  make  an  effort  to  arouse  her 
daughter  who  was  asleep  in  the  same  bed 
with  her.  In  these  respects  she  did  not 
seem  to  act  entirely  as  a  woman  of  chaste 
character,  jealous  of  her  virtue,  would  tiave 
done.  Bat  she  knew  nothing  about  the  as- 
sault and  penetration  of  her  person  until 
she  awoke  and  found  the  defendant  on  her, 
at  widch  time  the  penetration  had  already 
been  made  and  the  offense  completed.  After 
that  no  submission  or  consent  of  the  prosecu- 
trix could  avail  the  defendant  As  to  whether 
consent  after  .penetration,  by  submission,  non- 
resistance,  or  otherwise,  is  a  good  defense 
to  the  cliarge  of  rape,  the  authorities  are  not 
harmonious.  In  an  elaborate  note  to  Smith 
V.  State,  12  Ohio  St  466,  in  80  Am.  Dec. 
855,  it  is  said:  "Consent  given  after  the 
assault  and  before  penetration,  is  a  good  de- 
fense to  the  charge  of  rape  (Reg.  v.  Hallett 
0  Car.  &  P.  748);  but  after  the  offense  has 
been  completed  by  penetration  no  submission 
or  consent  of  the  woman  will  avail  the  de- 
fendant" In  Bishops's  New  Criminal  Law,  { 
1122,  subd.  6,  it  is  said:  "The  true  view  is 
believed  to  be  that  when  the  offense  has 
been  made  complete  by  penetration,  no  re- 
mission by  the  woman  or  consent  from  her, 
however  quickly  following,  can  avail  the 
man."  In  the  case  of  State  v.  Cunningham, 
100  Mo.  382,  12  S.  W.  376,  the  court  says: 
"It  is  doubtless  true,  as  a  proposition  of  law, 
that  If  consent  is  given  after  the  assault 


and  before  the  act  Is  completed  by  penetra- 
tion, it  will  not  be  mpe" — thus  clearly  inti- 
mating that  consent  after  the  assault  and 
penetration  would  not  cleanse  the  defendant 
of  guilt,  BO  that  whatever  the  prosecutrix 
said  or  did  after  the  rape  upon  her  was  com- 
pleted by  penetration  could  avail  the  defend- 
ant nothing  as  a  defense  to  the  charge. 

It  is  said  for  defendant  that  the  court 
erred  In  failing  to  instruct  the  Jury  apon  all 
the  law  of  the  case;  but  It  does  not  appear 
from  the  record  that  the  court's  attention  was 
called  to  its  failure  to  do  so  at  the  time  the 
instructions  were  read  to  the  Jury,  or  tliat 
any  exception  was  saved  upon  that  account 
State  T.  Cantlin,  118  Mo.  100,  28  S.  W.  1001. 
and  authorities  cited. 

The  defendant  contends  that  error  was 
committed  in  permitting  one  of  the  witnesses 
for  the  state,  a  son  of  the  prosecutrix,  to  re- 
main in  the  courtroom  while  other  witnesses 
for  the  state  were  giving  their  testimony. 
There  is,  however,  no  evidence  tending  to 
show  that  the  court  knew  that  the  witness 
was  in  the  courtroom  during  the  forbidden 
time,  or  that  the  witness  was  intentionally 
violating  the  order  of  the  court  with  respect 
to  the  exclusion  of  witnesses  by  and  with 
the  knowledge  and  consent  of  the  r^resenta- 
tives  of  the  state;  hence  the  court  committed 
no  abuse  of  discretion  in  thereafter  permit- 
ting the  witness  to  testify  as  such  in  the  case. 

A  final  contention  Is  that  the  verdict  is 
the  result  of  prejudice  and  passion  of  the 
Jury  against  the  defendant  There  is  nothing 
disclosed  by  the  record  to  justify  such  an 
assertion.  The  offense  is  one  of  the  most 
heinous  known  to  the  law,  the  punlsfaiment 
for  which  is  death  or  Imprisonment  in  the 
penitentiary  for  not  less  than  five  years,  in 
the  discretion  of  the  Jury,  and  the  crime  is 
not  mitigated  by  the  fact  that  it  was  com- 
mitted while  the  prosecutrix  was  asleep.  De- 
fendant bad  lived  in  the  family  for  six  years. 
in  a  house  that  he  bad  built  for  Mrs.  Dorrity 
while  in  her  service.  She  knew  Iiim  well, 
and,  as  the  moon  was  shining  brightly  at  the 
time  of  the  assault  upon  her,  she  could  not 
possibly  have  been  mistaken  as  to  the  identi- 
ty of  her  assailant  Other  clrcumstancea  ad- 
duced in  evidence  also  tended  to  show  be  was 
there  at  the  time  Indicated  by  tbe  prosecu- 
trix. That  she  was  not  mistaken  in  the  man 
there  can,  we  think,  l>e  no  question;  waA. 
this  being  true,  tbe  Judgment  ought  not  to 
be  reversed  upon  tbe  ground  that  the  pnnisb- 
ment  Imposed  is  excessive. 

Finding  no  reversible  error  in  the  record, 
we  affirm  the  Judgment    All  concur. 
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8TATB  V.  BATON. 

(Supreme  CSoart  of  Miasonri,  DlTM<m  Na  X 
Not.  21, 1906.) 

1.  GBnaiiAi.  Law  —  Apfsai. — Exoobiw — Cam- 

SECTION   OF  KBBOBS  BY   SUPREME  COUBT. 

The  Supreme  Court  on  appeal  has  no  au- 
thority to  correct  an  error  in  the  record  of  the 
circuit  court,  arising  from  the  fact  that  it 
recites  that  an  order  extending  the  time  for  the 
filing  of  a  bill  of  exceptions  was  made  after  the 
expiration  of  the  time  fixed  by  a  former  order, 
when  it  was  in  fact  made  prior  to  such  time, 

2.  Saice  —  Bnx  of  EiXCKPTidnb  —  Tanta  — 
ExTEKBioiT  01  Time. 

The  record  in  a  criminal  case  recited  that 
an  order  extending  the  time  for  filing  a  bill 
of  exceptions  was  filed  in  vacation  on  a  certain 
date  after  the  expiration  of  the  time  fixed  by  a 
prior  order.  The  order  of  the  court  made  In 
vacation  was  undated.  Btid,  that  the  court  on 
appeal  would  not  presume  that  the  order  was 
made  before  the  expiration  of  the  original  leave 
to  file,  within  Rev.  St  1899,  S  728,  authorising 
the  court  in  vacation  to  extend  the  time  for 
filing  a  bill  of  exceptions,  and  hence  the  bill 
was  not  in  the  record. 

8.  Saiob — Refusal  of  CoirmnTAKOB — Objko- 
TiON  Waived. 

The  wror  in  refusing  a  continuance  in  a 
criminal  case  Is  waived  by  not  assigning  it  as  a 
pround  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Iaw,  {  267&] 

4.  Saiie  —  iRBTBUcnoRB  —  BxcasFnoNS  — 
Necebbett. 

The  error  in  giving  or  refusing  instructions 
to  which  no  exceptions  were  saved  is  not  re- 
viewable on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL-  16, 
Cent.  Dig.  Criminal  Law,  {  2668.] 

5.  Homicide — Mubdeb  mt  Fibst  Deobek — Bvi- 
OKRCE — Sufficiency. 

Evidence  on  a  trial  for  homicide  examined, 
and  held  to  justify  a  verdict  of  murder  in  the 
tirst  degree. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
^;  J.  L.  Fort,  Judge. 

Louis  Eaton  was  conTlcted  of  murder  In 
ttie  first  degree,,  and  be  appeals.    AtBrmed. 

J.  L.  Downing  and  W.  B.  Satterfleld, 
for  appellant  The  Attorney  General  and 
N.  T.  Gentry,  for  the  State. 

GANTT,  J.  At  the  November  term,  1903, 
and  on  the  22d  day  of  December,  1908,  of 
tbe  circuit  court  of  Dunklin  county,  Mo., 
the  grand  Jury  of  said  county  preferred  a 
charge  of  murder  In  the  first  degree  against 
the  defendant  for  the  killing  of  one  Frank 
Bnff,  on  the  6th  day  of  December,  1908. 
The  defendant  was  duly  arraigned,  placed 
on  his  trial  on  the  5tb  day  of  May,  1901, 
and  the  trial  resulted  In  the  verdict  of 
guilty  of  murder  In  the  first  degree.  From 
the  record  proper  It  appears  that  within 
four  days  he  filed  his  motions  for  new 
trial  and  In  arrest  of  judgment,  which  were 
overruled,  and  thereupon  he  was  granted  an 
appeal  to  this  court,  and  a  stay  of  execution 
pending  his  appeal.  On  the  17tb  day  of 
May,  1901,  the  court  by  Its  order  of  record 
granted  the  defendant  until  the  17th  day 
of  August,  1904,  to  perfect  a  bill  of  excq^ 
tlona.    The  bill  of  exceptions  was  not  filed 


within  the  time  allowed,  but  was  filed  on 
the  14th  of  March,  1906.  The  Attorney  Gen- 
eral In  preparing  this  case  for  argument 
at  this  term  made  the  point  that  there  was 
nothing  before  the  court  except  the  record 
proper,  on  the  ground  that  the  bill  of  ex- 
ceptions was  not  filed  in  time.  Thereupon, 
on  the  first  day  of  this  term,  the  defendant 
by  his  counsel  moved  this  court  to  correct 
the  record  in  this  cause  wherein  the  same 
relates  to  the  order  of  the  judge  of  the 
Dunklin  county  circuit  court,  the  Judge  be- 
fore whom  said  cause  was  tried,  extending 
the  time  for  filing  the  bill  of  exceptions 
in  said  cauae  to  November  1,  1904,  which 
was  filed  in  the  office  of  the  clerk  of  the 
circuit  court  on  the  17tb  day  of  August,  1904, 
for  the  reason:  First,  that  said  order  eX' 
tending  the  time  for  filing  said  bill  of  ex- 
ceptions was  made  and  signed  by  Judge 
James  L.  Fort  on  the  10th  day  of  August, 
1904,  and  within  the  90  days  allowed  by  the 
court  for  filing  said  bill  of  exceptions;  seo 
ond,  because  said  order  was  delivered  to  J. 
L.  Downing,  Esq.,  one  of  the  attorneys  of  the 
defendant,  by  Judge  Fort  on  the  lOtb  day  of 
August  1904.  and  the  said  Downing  on  the 
lltb  day  of  August,  1904,  deposited  the  same 
in  the  post  office  at  Maiden,  Mo.,  in  an  en- 
velope with  the  proper  amount  of  postage 
thereon,  and  addvessed  to  W.  B.  Satterfleld, 
Esq.,  at  Kennett,  Mo.,  but,  by  reason  of  the 
absence  of  Mr.  Satterfield  from  Kennett,  he 
did  not  receive  said  order  until  the  17th  of 
August  1904,  the  day  on  which  said  order 
was  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  This  motion  is  supported  by  the 
aflidavita  of  Messrs.  Downing  and  Satterfield 
tending  to  establish  the  cause  of  the  delay  in 
filing  said  order  of  the  Judge  of  the  court 
extending  the  time  of  the  filing  of  the  hill  of 
exceptions  In  said  cause  to  November  1,  1904. 
Whether  this  motion  should  be  sustained  pre- 
sents the  first  question  in  importance  in  this 
case.  The  time  originally  granted  for  the 
filing  of  the  bill  of  exceptions  expired  on  the 
16th  day  of  August,  1004.  The  statute  allow- 
ing bills  of  exceptions  to  be  filed  after  the 
term  at  which  such  exceptions  are  taken  is 
section  728,  Bev.  St  1899,  and  Is  In  these 
words:  "Such  exceptions  may  be  written 
and  filed  at  the  time  or  during  the  term  of 
the  court  at  which  It  Is  taken,  or  within  such 
time  thereafter  as  the  court  may  by  an  order 
entered  of  record  allow,  which  may  be  ex- 
tended by  the  court  or  Judge  in  vacation  for 
good  cause  shown,  or  within  the  time  the  par- 
ties to  the  suit  in  which  such  bill  of  excep- 
tions Is  proposed  to  be  filed,  or  their  at- 
torneys, may  thereafter  in  writing  agree  up- 
on, which  said  agreement  shall  be  filed  by 
the  clerk  in  said  suit  and  copied  Into  the 
transcript  of  record  when  sent  to  the  Su- 
preme Court  or  Court  of  Appeals." 

This  court's  Jurisdiction  in  this  case  is 
appellate  only.  We  have  no  power  to  alter 
or  correct  the  records  of  the  circuit  court 
In  proper  cases  and  upon  sufficient 
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may  order  tbe  circuit  court  to  conform  its 
Judgments  to  tbe  Judgment  of  this  court,  but 
It  bas  been  ruled  tbat,  notwltlistanding  an 
appeal  la  pending  in  tbis  court  from  tbe  Judg- 
ment of  the  circuit  court,  that  court  still 
retained  full  power  and  Jurisdiction  over  its 
own  records  and  might  by  proper  entries 
nunc  pro  tunc  cause  the  same  to  8x>ealc  the 
truth,  where  by  Inadvertence  or  misprision 
of  Its  clerk  it  had  not  done  so,  but  it  is  ele- 
mentary that  this  court  could  not  cause  the 
record  of  the  circuit  court  to  be  corrected 
by  an  entry  nunc  pro  tunc,  and  this  is  what 
we  are  asked  to  do  by  this  motion.  We  are 
all  agreed  that  we  have  no  power  to  correct 
tbe  record  of  tbe  circuit  court. 

Having  reached  this  conclusion,  we  are 
led  to  consider  the  efTect  of  denying  tbe  mo- 
tion In  this  state  of  the  record.  Tbe  original 
grant  of  time  within  which  to  file  the  bill  of 
exceptions  expired  on  the  IStb  day  of  August, 
1904,  and,  unless  tbe  time  had  been  extended 
before  the  last-mentioned  date,  neither  tbe 
court  nor  the  Judge  nor  the  parties  conld 
aftw  tbat  date  make  any  further  extension. 
Tbe  record  of  the  clerk  In  vacation  recites: 
"And  now,  on  tbis  17tb  day  of  August,  1904, 
In  vacation,  comes  tbe  defendant,  by  bis  at- 
torneys, and  files  in  the  office  of  the  clerk 
of  the  circuit  court  the  following  stipulation 
extending  the  time  for  filing  bill  of  exceptions 
herein:  'State  of  Missouri,  County  of  Dunk- 
lin. In  tbe  Dunklin  County  Court,  May 
Term,  1904.  State  of  Missouri  v.  Louis  Eden, 
Defendant.  To  tbe  Clerk  of  the  Circuit 
Court,  County  and  State  Aforesaid:  It  is 
hereby  ordered  by  the  Judge  of  said  court,  in 
vacation,  tbat  the  time  for  filing  bill  of  exc^t- 
tlons  in  said  cause  be  extended  to  November 
1,  1904.  J.  L.  Fort,  Judge.'  Filed  August 
17,  1904."  This  order  bears  no  date  and 
makes  no  recital  of  tbe  time  when  It  was 
done.  Are  we  required,  or  ought  we,  to  pre- 
sume It  was  done  before  tbe  original  grant  of 
time  had  expired? 

Tbe  omission  to  date  tbis  order  or  recite 
the  date  of  its  execution  was  a  most  unfor- 
tunate omission.  If  it  was  in  fact  made  be- 
fore tbe  time  bad  expired.  Tbe  Judge  was 
exercising  a  power  to  act  in  vacation.  The 
eflScacy  of  his  act  depended  on  whether  it  was 
performed  l>^ore  or  after  tbe  expiration  of 
tbe  time  originally  granted  by  the  court  with- 
in which  to  file  tbe  bill  of  exceptions.  Pre- 
sumptions are  often  indulged  In  favor  of  tbe 
Jurisdiction  of  courts  of  record  as  such,  but 
tbe  powers  executed  by  a  Judge  in  vacation 
are  exceptional,  and  must  find  express  au- 
thority in  statute  or  be  such  as  have  from 
time  immemorial  been  recognised  as  in- 
herent in  the  office  of  Judge.  It  is  a  funda- 
mental principle  tbat  courts  can  exercise 
Judicial  functions  only  at  sncb  times  and 
places  as  are  fixed  by  law,  and  that  tbe 
Judges  of  courts  can  enter  no  orders  In  vaca- 
tion except  sncb  as  are  expressly  authorized 
by  statute  4  Ency.  PI.  ft  Prac.  337,  note  2. 
Tbe  presumption  in  this  matter  must  be  one 


of  fact,  and  such  a  presumption  must  be 
based  upon  tbe  common  experience  of  human 
conduct  and  affairs  and  tbe  connection  nsnal- 
ly  found  to  exist  between  certain  things.  In 
view  of  tbe  numerous  cases  In  tills  court  in 
which  circuit  Judges  have  attempted  to  ex- 
tend tbe  time  of  filing  bills  of  exertions 
after  the  time  allowed  by  the  court  bad  ex- 
pired, it  would  be  a  most  violent  presump- 
tion to  presume  ttiat  an  order  extending  the 
time  in  vacation  bad  been  made  before  the 
time  expired.  Certainly  it  would  not  accord 
with  the  common  experience  of  this  ooort 
in  tbe  enforcement  of  eectloa  728,  Rev.  St 
1899.  BeUig  an  exceptional  act,  and  given 
only  by  express  statute  in  this  state,  we  think 
the  burden  was  on  tbe  defendant  to  see  to  It 
tliat  bis  extension  was  either  filed  before  the 
time  expired,  or  tbat  tbe  order  of  the  Judge 
was  dated  of  or  recited  a  time  before  tbe 
original  order  expired  by  limitation.  It  is 
of  grave  importance  tbat  tbe  records  of  our 
court  sliall  be  kept  so  tliat  all  parties  Inter- 
ested therein  or  affected  thereby  may  lie  able 
to  ascertain  by  application  to  tbe  clerk  when 
a  Judgment  has  become  final  or  when  excep- 
tions have  been  or  will  be  filed  if  in  vaca- 
tion. We  are  unwilling  to  relax  tbe  ordinary 
rules  of  diligence  in  a  matter  of  such  im- 
portance. Our  conclusion  is  that  we  are  not 
authorized  to  indulge  tbe  presumption  tbat 
the  order  extending  tbat  time  was  made  l>e- 
fore  the  original  leave  to  file  expired,  and  as 
the  only  date  appearing  is  tbat  of  tbe  filing, 
to  wit,  August  17, 1904,  tbe  time  bad  expired 
and  the  bill  of  exceptions  does  not  appear 
to  have  been  filed  within  the  time  allowed. 
There  is  therefore  nothing  before  us  for  re- 
view except  the  record  proper,  and  there  Is  no 
contention  that  the  Indictment,  arraignment, 
or  other  proceedings  on  tbe  trial  were  in 
any  manner  erroneous ;  and,  as  in  duty  bound 
upon  our  examination,  we  have  discovered  no 
reversible  error. 

2.  As  the  life  of  tbe  defendant  Is  involved  in 
tbe  issue  in  tbis  case,  we  have  necessarily  In 
tbe  examination  of  the  record  t>ecome  ac- 
quainted with  the  grounds  upon  which  a  re- 
versal Is  sought  The  first  assignoaent  of 
error  is  tbat  tbe  circuit  court  erred  in  deny- 
ing defendant  a  continuance  at  tbe  May,  tmn. 
1904,  but  upon  reference  to  the  motion'  for  a 
new  trial  this  alleged  error  of  tbe  court  will 
not  be  found  among  tbe  grounds  assigned  tor 
a  new  trial.  So  that,  even  if  we  w«e  to  bold 
tbe  bill  of  exceptions  a  proper  one.  It  Is  dear 
that  tbe  refusal  of  the  continuance  wa.s 
waived  by  not  assigning  it  as  one  of  tbe 
grounds  for  a  new  trial.  State  v.  Mann.  83 
Ma  588;  State  v.  Jewell,  90  Mo.  407.  S  S. 
W.  77. 

Looking  further  into  the  motion  tor  Dew- 
trial,  error  was  assigned  In  the  giving  of  in- 
structions for  tbe  state  and  of  tbe  court's 
own  motion;  but,  when  we  look  at  tlie  ao- 
called  bill  of  exceptions.  It  an^ears  tliat  da 
exceptions  were  saved  to  tbe  action  of  tbe 
court  in  giving  tbem.    This  Is  accentoated  by 
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another  motion  filed  at  this  term  of  this  court 
by  counsel  for  appellant  conceding  tbat  their 
bill  of  exceptions  does  not  contain  any  excep- 
tions to  the  giving  of  the  state's  Instmctions, 
and  stating  that  by  the  error  of  said  attorneys 
said  objections  and  exceptions  were  omitted, 
bat  ask  this  conrt  for  permission  to  correct 
said  oversight.  This,  of  course,  we  have  no 
power  to  grant  If  the  bill  of  exceptions  had 
ever  become  a  part  of  the  record,  it  would 
have  been  a  finality  when  signed  by  the  Judge 
and  filed  with  the  clerk.  State  v.  Oartrell, 
171  Mo.,  loa  dt  505,  71  S.  W.  1045.  So  that, 
even  If  the  bill  of  exceptions  had  been  prop- 
erly Incorporated  In  the  record,  the  Instrac- 
tlons  given  for  the  state  and  by  the  court  of 
Its  own  motion  would  not  be  open  to  review 
by  this  court,  and  hence  no  harm  could  ac- 
cme  by  not  regarding  the  bill  as  a  part  of 
the  record,  so  far  as  these  instructions  were 
concerned.  Nor  did  the  defendant  request 
the  conrt  to  Instruct  on  all  the  law  of  the 
case,  or  call  its  attention  to  the  fact  that  it 
bad  failed  to  do  so,  so  far  as  this  so-called 
bill  discloses.  The  defendant  asked  tiyo  In- 
structions defining  murder  in  the  second  de- 
gree, which  the  court  refused,  but  no  excep- 
tions were  saved  to  their  denial,  and  hence 
the  bill  of  exceptions,  if  allowed,  would  not 
have  availed  to  obtain  a  review  of  this  re- 
fusal of  the  court  to  give  these  Instructions. 
Thus  we  have  In  favorem  vltse  examined 
all  the  assignments  of  error  urged  by  de- 
fendant's counsel  In  the  light  of  the  bill  of 
exceptions  which  we  bold  In  law  constitutes 
no  part  of  the  record.  Of  this  defendant,  of 
course,  cannot  complain;  but  we  have  been 
moved  to  do  BO  on  account  of  the  grave  con- 
sequence to  defendant  As  a  matter  of  right 
and  law  defendant  had  no  right  to  have  this 
bill  examined ;  but  when  examined,  it  is  clear 
that  If  It  had  become  a  part  of  the  record.  It 
wonid  not  have  availed  him  anything.  The 
testimony  which  he  has  embodied  in  his  so- 
called  bill  of  exceptions  evidences  an  unusu- 
ally cold-blooded  and  deliberate  murder  of  an 
unarmed  and  unoffending  man.  In  a  word,  it 
appears  tbat  the  defendant  was  a  resident  of 
Maiden  in  Dunklin  county,  and  that  the  de- 
ceased. Huff,  and  his  partner  Bd  Stockhonse 
resided  at  Townley's  Mill,  a  few  miles  north 
of  Maiden ;  that  on  the  evening  of  the  homi- 
cide the  deceased.  Huff,  and  Ed  Stockhonse 
and  two  girls  by  the  name  of  Rogers  met  In 
tbe  town  of  Maiden,  and,  after  remaining 
tbere  nntil  about  9  o'clock,  they  started  to- 
wards the  country  where  they  all  lived,  walk- 
ing along  the  railroad  track.  It  was  prac- 
tically conceded  that  the  two  young  women 
were  of  questionable  character,  and  the  de- 
ceased was  with  them  for  an  immoral  pur- 
pose, although  Stockhouse  denied  all  knowl- 
edge of  the  bad  character  of  the  girls.  The 
deceased.  Huff,  and  Dora  Rogers  were  walk- 
ing together,  and  Stockhouse  and  Annie 
Bogers;  the  first  couple  being  In  front  In 
walking  along  the  track  they  passed  tbe  de- 
fendant and  one  Wilson.    As  the  moon  was 


shining  they  had  no  trouble  In  recognizing 
them.  Defendant  was  sitting  down,  and  Wil- 
son standing  up.  Defendant  had  a.shotgnn 
In  his  hand,  and  spoke  to  deceased  and  asked 
where  he  was  going,  to  which  deceased  re- 
plied, he  was  going  home.  Defendant  then 
said:  "Wait  a  minute."  Deceased  replied: 
"Oh  I  I  guess  not"  Defendant  retorted,  "I 
guess  you  will,"  and  then  fired.  The  load 
took  effect  In  the  lower  part  of  the  face  and 
neck  of  the  deceased,  causing  him  to  stagger 
and  fall.  Tbe  two  girls  ran,  and  defendant 
then  pointed  his  gun  at  the  witness  Stock- 
house,  but  finally  ran  away  without  firing 
tbe  other  bullet.  Stockhouse  moved  deceased 
to  one  side  of  the  track,  went  back  to  town 
and  reported  the  shooting  to  the  town  mar- 
shal, and  a  physician  was  summoned.  The 
wounded  man  was  moved  to  the  City  Hall, 
where  he  died  at  S  o'clock  the  next  morning. 
About  5  o'clock  that  morning,  defendant  was 
arrested  at  his  home;  his  two  brothers  being 
in  the  room  with  him.  Defendant  admitted 
at  the  time  that  he  shot  deceased,  but  said 
It  was  caused  by  his  thumb  slipping  off  the 
hammer  of  his  gun.  The  defendant  then  pro- 
duced his  double-barrel  shotgun,  and  one  bar- 
rel was  still  loaded.  On  tbe  evening  of  the 
homicide  and  prior  to  the  shooting,  defendant 
brought  bis  gun  down  to  Paxton's  saloon,  and 
got  one  of  the  bartenders  to  take  care  of  it 
for  him,  later  on,  about  9  o'clock,  the  defend- 
ant called  for  his  gun  and  left  the  saloon.  As 
he  left,  one  witness  heard  him  say:  "I  will 
go  down  and  head  them  off  and  take  him 
away  from  them,  or  raise  hell  with  them." 
The  defendant  in  his  own  behalf  testified  that 
he  brought  this  gun  down  town,  left  it  In" 
Paxton's  saloon,  and  afterwards  called  for  it ; 
that  he  and  his  two  brothers  and  Will  Fisk 
expected  to  go  hunting.  He  admitted  shoot- 
ing the  deceased,  but  said  that  when  he  told 
deceased  to  stop  deceased  threw  his  hand 
back  in  his  hip  pocket  and  pushed  one  of  the 
girls  to  one  side,  he  says  that  all  the  conver- 
sation he  had  with  the  deceased  was  to  say 
"wait  friend" ;  that  when  he  asked  deceased 
to  stop  and  have  a  little  fun,  deceased  re- 
plied: "We  can  stop  and  have  a  little  hell." 
He  denied  making  any  threats  In  front  of 
the  saloon,  and  stated  that  he  never  knew  de- 
ceased and  Stockhouse  prior  to  that  night 
He  did  not  Intend  to  do  them  any  harm,  but 
tbat  he  went  down  for  the  purpose  of  taking 
one  of  the  girls  away  from  them,  after  which 
he  intended  going  hunting;  that  when  the 
deceased  pushed  one  of  the  girls  aside  and 
started  towards  him,  defendant  started  to 
cock  his  gun  right  quick  and  his  thumb  slip- 
ped off  the  hammer  and  it  fired.  Although 
the  defendant  testified  that  his  two  brothers 
and  Flsk  were  near  by  when  the  shooting  oc- 
curred, neither  of  them  testified  at  the  trial 
If  these  were  the  facts,  and  this  is  the  evi- 
dence which  the  defendant  has  filed  with  the 
record  in  this  case,  as  his  bill  of  exceptions, 
it  abundantly  established  a  case  of  murder  in 
the  first  degree  by  it    It  appears  that  the 
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defendant  with  a  loaded  doable-barrel  shot- 
gaa  deliberately  proceeded  In  adrance  of  the 
deceased  and  his  companions  to  a  point  on  the 
road  which  he  knew  they  would  pass,  and 
there  stationed  himself;  and  when  they  ap- 
proached he  called  to  the  deceased  to  stop, 
and  when  the  deceased  declined  to  do  so, 
without  any  provocation,  he  shot  and  killed 
him.  This  testimony  Indicates  the  motive, 
the  preparation,  the  threat,  the  lying  In  wait 
for  the  deceased,  the  Bhootlug\and  the  killing 
of  the  deceased  without  any  excuse.  It  Is  not 
surprising  that  the  jury  refused  to  accept  the 
defendant's  theory  of  accidental  killing,  or 
the  other  Inconsistent  defense  of  Justifiable 
homicide  In  self-defense. 

The  Jury  tried  the  cause,  and  rendered  a 
verdict  of  guilty  of  murder  in  the  first  degree, 
and  that  verdict  was  approved  by  the  trial 
judge ;  and,  as  before  said,  no  error  appearing 
in  the  record  proper,  and  there  being  no  bill 
of  exceptions  that  we  can  recognize  as  such, 
the  Judgment  is  afBrmed,  and  the  sentence 
which  the  law  pronounces  la  ordered  to  be 
executed.    All  concur. 


STATE   ▼.   CRITTENDEN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  21,  1906.) 

1.  HOMICIDK  — 1*1887- DKOBEK    MTTROEB— EVI- 
DENCE. 

In  a  prosecution  for  homicide,  evidence 
held  to  sustain  a  conviction  of  murder  in  the 
first  degree. 

2.  Same — Uitlawftji,   Assault — ^AmiitG    and 
Abettino. 

Where  defendant,  at  the  time  deceased  was 
shot  and  killed,  was  aiding,  abetting,  and  as- 
sisting in  an  unlawful  assault  on  him,  it  was 
Immaterial  whether  deceased  came  to  his  death 
by  a  bnllet  fired  from  a  pistol  held  by  defoid- 
ant  or  by  another  engaged  in  committing  such 
assault. 

3.  CsiumAL   Law — Instbuctions — BEquESTS 

COVEBED  BY  THOSE  GlVKW. 

In  a  prosecution  for  homicide,  the  court 
charged  that  every  person  present  at  the  com- 
mission of  a  crime,  knowing  the  intent  of  and 
intentionally  aiding  and  Etbetting  the  person 
who  actually  commits  the  crime.  Is  liable  as  a 
principal  and  equally  guilty  with  those  com- 
mitting the  crime,  and  that  even  though  de- 
ceased was  shot,  as  charged,  and  defendant  was 
then  and  there  present,  and  did  then  shoot 
at  and  try  to  kill  deceased,  yet,  if  he  was  struck 
and  died  from  the  effects  of  a  wound  fired  by 
another,  the  jury  should  acquit,  unless  defend- 
ant and  the  person  who  fired  the  shot  were  en- 
gaged in  a  common  purpose,  and  defendant  was 
present,  intentionally  aiding  in  the  killing  of 
deceased.  Held,  that  such  charge  fully  covered 
a  request  that  if  defendant  fired  any  shot  at 
the  deceased,  but  the  jury  had  a  reasonable 
doubt  as  to  whether  defendant's  bullet  struck 
and  killed  deceased,  they  should  acquit, 

4.  Cbimisal    Law— Appeai/— Affidavit— Ne- 
cessity. 

Rev.  St.  1899,  i  2696,  providing  that  in 
all  cases  of  final  judgment  rendered  on  any 
indictment  an  appeal  to  the  Supreme  Court 
shall  be  allowed  the  defendant^,  if  applied  for 
during  the  term  at  which  such  judgment  is  ren- 
dered, an  afiSdavit  for  an  appeal  is  not  a  condi- 
tion precedent  to  an  appeal  by  the  defendant  in 
a  criminal  case. 


Appeal  from  St  Lonla  Carcnlt  Court; 
Daniel  Q.  Taylor,  Jndjie. 

Hays  Crittenden  was  convicted  of  mur- 
der, and  be  appeals.    Affirmed. 

John  L  Martin  and  Geo.  N.  FlckeiBsen,  for 
appellant  The  Attorney  General  and  N.  T. 
Gentry,  for  the  Stat& 

GANTT,  J.  On  November  9,  190S.  the 
grand  Jury  of  the  city  of  St  Louis  returned 
an  indictment  against  this  defendant  char- 
ging him  with  murder,  in  the  first  degree,  of 
Hugh  J.  McCartney  on  the  10th  day  of  May, 
1903,  in  the  <dty  of  St  Louia.  As  the  in- 
dictment Is  in  all  respects  sufficient  and  in 
a  form  often  approved  by  this  court.  It  la 
mmecessary  to  reproduce  It  in  fnlL  On  No- 
vember 17,  1903,  the  defendant  was  duly  ar- 
raigned, pleaded  not  guilty,  and  the  case  was 
continued.  On  March  18,  1904,  defotdant 
was  put  upon  bis  trial  and  convicted  of 
murder  in  the  second  degree,  and  bis  sen- 
tence  assessed  at  10  years  In  the  penitentiary. 
Motions  for  new  trial  and  in  arrest  of  Judg- 
ment,were  duly  filed,  considered  by  the  court, 
and  overruled. '  An  appeal  was  granted  to 
the  defendant  No  affidavit  for  appeal  was 
filed  before  the  same  was  allowed.  On  the 
part  of  the  state  the  evidence  toided  to  show 
that  in  May,  1903,  and  prior  to  the  difficulty 
in  which  McCartney  was  killed,  the  Sbafter 
Wrecking  Company  was  engaged  in  making 
an  extensive  excavation  on  Clark  avenue, 
between  Targee  and  Fifteenth  streets,  in  St 
Louis,  and  the  defendant  Crittenden,  Wil- 
liam Washington,  Philip  Scott  and  a  number 
of  others  were  employed  by  said  company 
in  doing  said  work  at  that  time.  The  men 
Just  named  were  a  portion  of  what  was  call- 
ed the  "night  shift,"  and  worked  from  7  p.  m. 
till  6  a.  m.  It  was  the  custom  of  the  men  to 
stop  work  and  and  eat  a  meal  every  night 
at  12  o'clock,  and  to  begin  work  again  at  1 
o'clock.  During  this  midnight  recess  on  May 
10th,  a  number  of  these  men,  mostly  negroes. 
indulged  in  drinking  Intoxicating  liquor.  As 
a  result  of  their  dissipation  that  uight  most 
of  them  had  fallen  asleep.  About  five  minutes 
before  1  o'clock  Mr.  Sbafter  fired  his  pistol 
for  the  purpose  of  waking  them  up  to  go  to 
work.  Mr.  Shatter  was  in  charge  of  the 
work.  Hugh  J.  McCartney  was  on  that  night 
and  for  some  five  months  prior  thereto  had 
been  a  police  officer  of  the  city  of  St  Louis. 
He  was  on  duty  that  night  and  his  beat  was 
on  Clark  avenue.  He  was  dressed  in  his  uni- 
form, and  was  recognized  as  an  officer  by  Oie 
men  on  this  work.  When  Sbafter  fired  the 
pistol,  McCartney  heard  the  shot  and  came  up 
and  Inquired  who  fired  It  Scott  one  of  the 
workmen,  told  him,  and  thereupon  McCart- 
ney began  talking  to  Shatter  about  firing  in 
the  city.  While  he  was  talking  to  Shatter, 
the  defendant  Crittenden,  Washington,  and 
others  commenced  to  quarrel  with .  Mc- 
Cartney and  to  call  him  vile  names,  saying : 
"If  he  was  a  negro,  you  would  arrest  him, 
and  would  not  give  hhH  a^cbiUMft^    Wash- 
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Ington  bad  a  pistol  in  his  band  at  that  time, 
but  no  one  seemed  to  know  Just  where  he 
sot  the  same.  McCartney  commanded  them 
to  stand  back,  saying  that  they  had  nothing 
whatever  to  do  with  it,  and,  addressing  him- 
self to  Washington,  told  him  to  put  up  his 
gwx  and  go  Into  the  house.  As  the  men  re- 
fused to  stand  back,  but  crowded  about  him 
and  persisted  in  following  him,  using  rough 
language  to  him,  McCartney  struck  at  them 
and  hit  Washington  and  knocked  him  down. 
Washington  arose  to  his  feet,  drew  his  pistol, 
and  shot  at  McCartney,  and  the  latter  re- 
turned the  shot  The  defendant,  Crittenden, 
then  ran  into  the  house,  which  was  very  near 
by,  and  came  out  of  a  side  door  with  a  pistol 
In  his  hand,  and  stopped  in  a  passway  be- 
tween two  buildings  and  fired  twice  at  Mc- 
Cartney. Immediately  after  the  firing  of 
these  two  shots,  McCartney  ran  east  on 
Clark  avenue,  and  the  defendant  followed 
bim,  still  carrying  his  pistol.  At  the  time 
the  defendant  fired  the  two  shots  at  Mc- 
Cartney the  latter  was  facing  the  defendant, 
with  his  right  side  turned  towards  the  de- 
fendant Police  Officer  Hough  heard  the 
shooting  and  ran  towards  McCartney.  He 
saw  the  latter  run  east  on  Clark  avenue 
followed  by  a  crowd  of  negroes.  McCartney 
ran  into  a  saloon,  and  then  into  a  back 
yard.  The  police  wagon  was  procured  and 
be  was  taken  to  the  dispensary,  and  thence 
to  the  hospital.  While  defendant,  Crittenden, 
was  in  the  house  the  difficulty  between  Mc- 
Cartney and  Washington  bad  ended  in  the 
death  of  Washington.  In  the  m6\6e  it  ap- 
pears that  the  defendant  was  wounded,  as 
there  was  a  bruise  on  the  side  of  his  bead. 
After  McCartney  fled  defendant  returned  to 
the  same  house  In  which  he  had  procured  the 
pistol,  still  carrying  the  pistol  in  his  hand. 
The  defendant  was  shortly  afterwards  ar- 
rested by  Officer  Lang.  At  the  time  of  mak- 
ing the  arrest  Lang  found  the  defendant  in 
bed,  and  the  wound  on  the  right  side  of  his 
bead  bleeding.  At  the  City  Hospital  an  ex- 
amination uisclosed  the  fact  that  McCartney 
was  wounded  In  the  abdomen ;  the  ball  enter- 
ing a  little  below  the  navel  and  to  the  right 
The  bullet  perforated  the  small  bowel  eight 
times.  An  operation  was  performed  by  the 
surgeons  at  the  hospital;  but  In  spite  of 
their  efforts,  McCartney  died  from  the 
wounds  inflicted  aforesaid  by  the  defendant 
apon  the  31st  day  of  May.  No  objections 
Yrere  taken  or  saved  to  the  evidence  on  be- 
balf  of  the  state.  The  defendant  offered  no 
evidence,  and  at  the  close  of  tfae  state's  case 
moved  for  an  acquittal  in  the  form  of  a  de- 
murrer to  the  evidence  which  was  overruled. 
The  court  instructed  the  Jury  of  Its  own  mo- 
tion, and  also  gave  Instructions  at  the  in- 
sistence of  the  circuit  attorney.  No  excep- 
tions were  saved  to  the  giving  of  the  state's 
instructions,  nor  to  those  given  by  the  court 
of  Its  own  motion.  The  defendant  asked 
one  instruction  in  addition  to  his  demurrer 


to  the  evidence^  which  was  in  the  following 

words :  "If  you  find  that  the  defendant  fired 
any  shot  or  shots  at  the  deceased,  Hugh 
McCartney,  but  you  have  a  reasonable  doubt 
as  to  whether  defendant's  bullet  struck  and 
killed  said  Hugh  McCartney,  then  you  should 
give  the  defendant  benefit  of  such  doubt  and 
acquit  him."  Which  said  instruction  the 
court  refused,  and  the  defendant  saved  his 
exception  to  the  tu^on  of  the  court 

1.  The  defendant  Is  not  represented  by 
counsel  in  this  court  No  assignments  of 
error  have  been  filed,  and  no  brief  in  sup- 
port thereof ;  but  as  in  duty  bound,  we  have 
examined  the  record  to  see  If  any  reversible 
error  was  committed  against  the  defendant 
As  already  said,  the  Indictment  Is  sufficient 
It  is  Identical  with  the  Indictment  in  the 
case  of  State  v.  Wilson,  172  Mo.  420,  72  S.  W. 
696,  which  was  approved  by  this  court  In 
banc,  and  was  followed  in  State  v.  Gray,  172 
Mo.  430,  72  S.  W.  6»8. 

2.  The  evidence  was  sufficient  to  send  the 
case  to  the  Jury,  and  fully  sustains  the 
verdict  Without  any  cause  or  provocation 
whatever,  the  defendant  engaged  In  an  as- 
sault upon  the  police  officer  of  the  city  of  St 
Louis,  who  was  at  the  time  In  engaged  in  do- 
ing his  duty  as  such.  When  that  officer  re- 
sisted, the  defendant  ran  Into  the  house  and 
procured  a  pistol  and  concealed  himself  in  a 
passageway  between  the  two  houses,  and  from 
this  place  fired  two  shots  at  the  officer,  one  of 
which  the  testimony  tends  to  show  ac- 
complished the  felonious  purpose  of  the  de- 
fendant to  kill  and  murder  the  officer. 
While  It  Is  true  that  the  officer  bad  engaged 
in  a  combat  with  William  Washington,  and 
that  the  latter  was  killed  by  the  officer  up  to 
the  time  he  was  shot  by  the  defendant,  the 
officer  showed  no  signs  of  retreat  nor  any  evi- 
dence of  having  been  wounded  by  Washing- 
ton. The  combat  between  Washington  and  the 
deceased  McCartney  had  ended  by  the  death 
of  Washington  while  the  defendant  was  tu 
the  house  procuring  his  revolver.  Immedi- 
ately after  the  defendant  fired  his  two  shots 
at  McCartney,  McCartney  gave  up  all  idea 
of  continuing  the  conflict,  and  began  to  run 
east  on  Clark  avenue ;  the  defendant  pur- 
suing the  wounded  officer  until  another  of- 
ficer came  to  the  rescue.  Taking  all  the  evi- 
dence in  this  connection  into  consideration, 
with  that  of  the  physician  as  to  the  wound 
which  caused  Officer  McCartney's  death,  it 
Is  apparent  that  the  Jiu?  had  ample  testi- 
mony to  warrant  them  in  finding  that  the  de- 
fendant fired  the  fatal  shot  which  caused  the 
death  of  the  officer,  and  in  finding  that  the 
shot  fired  by  Washington  did  not  cause  his 
death,  independently  of  the  question  of  the 
liability  of  the  defendant  for  the  death  of 
the  officer,  If  Washington's  shot.  In  fact  hi- 
filcted  the  fatal  wound  and  the  defendant 
was  at  the  time  aiding,  abetting  and  assist- 
ing in  the  unlawful  assault  upon  the  officer. 
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State  V.  Duncan,  116  Mo.  288,  22  S.  W.  699; 
State  v.  Kaiser,  124  Mo.  651. 

8.  There  was  no  error  In  refusing  tbe  de- 
fendant's demurrer  to  the  evidence  at  the 
close  of  tbe  state's  c&se.  As  before  remark- 
ed, tbe  evidence  was  amply  sufficient  to 
sustain  a  conviction.  If  believed  by  tbe  Jury, 
as  it  evidently  was.  The  sixth  and  seventh 
instructions  given  for  the  state  were  as 
follows:  "Sixth.  And  you  are  further  in- 
structed that  every  person  that  is  present 
at  the  commission  of  the  crime,  knowing 
the  Intent  of,  and  willfully  and  unlawfully 
and  Intentionally  aiding,  abetting,  and  as- 
slstln'g  or  for  the  purpose,  and  with  the 
Intent  of  so  aiding,  abetting,  and  assisting, 
if  necessary,  the  person  who  actually  com- 
mits the  crime,  is  liable  as  a  principal  and 
equally  guilty  with  the  one  actually  com- 
mitting racb  crime;  but  mere  presence  at 
the  commission  of  a  crime  does  not  render 
a  person  liable  as  a  principal  or  otherwise. 
Seventh.  You  are  further  Instructed  that 
even  thou{^  you  believe  from  the  evidence 
that  Hugh  J.  McCartney  was  shot  and  killed 
at  the  time  and  place  charged  in  the  in- 
dictment, and  defendant  was  then  and  there 
present  and  did  then  and  there  shoot  at 
and  try  to  UII  said  deceased,  yet,  if  yon 
believe  the  said  McCartney  was  stmck  and 
murdered  and  died  from  the  effects  of  a 
wound  made  by  a  bullet  fired  from  a  pistol 
in  the  bands  of  some  person  other  than  de- 
fendant, you  will  acquit  defendant,  unless 
you  believe  that  he  and  the  person  who 
actually  shot  and  killed  said  McCartney 
were  then  and  there  acting  together  with 
a  common  Intent  and  purpose  and  design 
or  that  defendant  was  then  and  there  pres- 
ent, knowingly  and  Intentionally  aiding,  as- 
sisting,'and  abetting  or  for  the  purpose  and 
with  the  intent  of  aiding,  assisting,  and 
abetting,  if  necessary,  such  other  person  Id 


the  killing  of  said  deceased."  And  they 
fully  covered  the  law  invoked  by  the  defend- 
ant in  his  refused  Instruction,  and  therefore 
no  error  was  committed  in  refusing  said 
instruction.  The  Instructions  submitted  to 
the  Jury  by  the  court  fully  covered  every 
phase  of  the  law  arising  upon  the  evidence. 
These  instructions  submitted  to  the  Jury  the 
question  of  tbe  def»idant's  guilt  of  murder 
In  the  first  degree,  murder  in  the  second 
degree,  and  manslaughter  in  the  foartb 
degree,  and  were  exceedingly  liberal  to  the 
defendant  and  left  him  no  ground  of  com- 
plaint The  court  also  instructed  on  tbe 
presumption  of  Innocence,  the  burden  of 
proof  and  reasonable  doubt,  and  also  the 
right  of  self-defense  and  allbL 

Upon  the  whole  record  we  find  no  error 
committed  by  the  court  In  the  trial  of  this 
case;  and  the  Judgment  must  be,  and  is. 
affirmed. 

4.  As  in  a  number  of  other  cases  argued 
and  submitted  at  this  term,  the  Attorney 
General  filed  a  motion  to  dismiss  the  appeal 
because  tbe  appellant  failed  to  file  an  affidavit 
for  an  appeal;  but,  for  the  reasons  given 
in  State  v.  Smith,  90  S.  W.  440,  we  hold  that 
motion  was  not  well  taken,  because  the 
statute  (section  2696,  Rev.  St  1880)  does 
not  require  as  a  condition  precedent  to  ao 
appeal  by  defendant  in  a  criminal  case  the 
filing  of  an  affidavit  for  an  appeal.  All 
that  is  required  is  that  he  shall  pray  for  an 
appeal  during  the  term  of  the  coiurt  at  which 
he  is  convicted,  and  nowhere  in  our  Criminal 
Code  Is  his  prayer  for  an  appeal  required  to 
be  In  the  form  of  an  affidavit,  such  as  is  pre- 
scribed in  dvll  causes. 

Accordingly  we  have  considered  the  appeal 
of  the  defendant  in  this  case,  and  for  tbe 
reasons  already  griven  the  Judgment  Is  af- 
firmed. 

BURGESS,  P.  J.,  and  FOX.  J.,  concur. 
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FUBBST  et  aL  ▼.  STATB. 
(Supreme  Court  of  Tenn«aaee.    Not.  8,  1905.) 

1.  iRDicmcKnT  —  Ab8aui,t   with   Imtbrt  to 

MtJBDEA— OlTBHBKS    IHOLUOSD    IR    IKDIOT- 

MENT. 

An  indictment,  charging  In  one  connt  an 
assault  with  intent  to  commit  murder  in  the 
first  degree,  embrace*  by  implication  of  law  an 
assault  witii  intent  to  commit  murder  in  the 
second  degree,  an  assault  with  intent  to  commit 
voluntary  manslaughter,  an  assault  and  battery, 
and  a  simple  assault. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  i  686.] 

2.  HoificiDK  —  Aa8An.T  WITH  IirncRT  to 
MuBDKB  —  Vkbdiot  —  SpBoinoATion  or 
Obade  of  Offense. 

Shannon's  Code,  {  8441,  requiring  the  jury 
in  homicide  to  ascertain  in  their  verdict  whether 
the  offense  is  murder  in  the  first  or  second 
degree,  has  no  application  to  a  prosecution  for 
assault  with  intent  to  commit  murder;  and 
under  section  7195  of  the  Code,  providing  that, 
upon  an  Indictment  for  any  offense  consisting 
of  different  degrees,  the  jury  may  find  defendant 
not  guilty  of  the  degree  charged,  and  guilty  of 
any  Infenor  degree,  a  general  verdict  oi"Ouilty 
as  charged,"  on  an  indictment  charging  in  one 
count  and  in  terms  an  assault  with  intent  to 
commit  murder  in  the  first  degree,  is  sufficiently 
certain  as  a  verdict  of  guilty  of  an  assault  witu 
intent  to  commit  murder  in  the  first  degree. 

Error  to  Circuit  Court,  Knox  County;  Jo- 
seph W.  Sneed,  Judge. 

Henry  Fuerst  and  others  were  convicted  of 
assault  with  intent  to  commit  murder,  and 
bring  error.    AfOrmed. 

li.  C.  Honk,  John  O.  Boak,  R.  A.  Mynatt, 
and  lilndsey,  Smith  &  Young,  for  plaintiffs 
In  error.  Attorney  General  Cates,  for  the 
State. 

NEIL,  J.  The  plaintiffs  in  error  were  in- 
dicted in  the  circuit  court  of  Knox  county 
for  an  assault  with  intent  to  commit  murder 
in  the  first  degree  upon  the  body  of  one  Hal 
Dick,  and  were  convicted  and  sentenced  to 
three  years  In  the  state  penitentiary. 
'  The  first  question  made  is  upon  the  ver- 
dict, which,  omitting  the  formal  parts,  was 
as  follows: 

"They  find  the  defendants  guilty  as  char- 
ged in  the  first  count  of  the  indictment,  and 
fix  their  punishment  at  three  years  in  the 
state  penitentiary." 

There  is  only  one  count  in  the  indictment 
It  charges,  in  terms,  an  assault  with  intent 
to  commit  murder  in  the  first  degree. 

By  Implication  of  law,  of  course  this  connt 
also  embraces  an  assault  with  intent  to  com- 
mit murder  in  the  second  degree,  an  assault 
with  Intent  to  commit  voluntary  manslaugh- 
ter, an  assault  and  battery  and  a  simple  as- 
sault. 

It  is  insisted  on  the  authority  of  the  case 
of  Waddle  ▼.  State,  112  Tenn.  556,  82  S.  W. 
827,  that  the  verdict  in  the  present  case  is 
▼old.  In  tliat  case  it  appeared  that  the 
plaintiff  in  error.  Waddle,  was  indicted  for 
the  murder  of  one  Pleas  Nereis.  ^  The  Jury 
retomed  as  their  verdict: 

"We  find  him  guilty  as  charged  in  the  In- 
dictment, with  mitigating  circumstances." 


The  court  held  that  this  verdict  was  a 
nullity,  because  in  violation  of  section  6441 
of  Shannon's  Code. 

The  section  reads  as  follows: 

"The  jury  before  whom  the  offender  Is 
charged  shall  ascertain  in  their  verdict 
whether  it  is  murder  in  the  first  or  second 
degree;  and  If  the  accused  confess  his  guilt, 
the  court. shall  proceed  to  determine  the  de- 
gree of  crime  by  the  verdict  of  a  Jury,  upon 
the  examination  of  testimony,  and  give  sen- 
tence accordingly." 

It  was  insisted  for  the  state  in  that  case 
that  the  finding  of  mitigating  circumstances 
by  tbe  jury  sufficiently  indicated  that  the 
prisoner  was  guilty  of  murder  in  the  first 
degree,  since  such  Qnallflcatlon  could  only 
relate  to  that  offense.  In  response  to  this 
contention,  the  court  said:  "In  the  face  of 
the  positive  mandates  of  the  statute,  there 
is  no  room  for  intendments,  or  legal  im- 
plication, for  it  imperatively  requires  that 
the  jury  shall  ascertain  in  their  verdict 
whether  it  is  mnrder  in  the  first  or  second 
degree." 

It  thus  appears  that  the  decision  in  tbe 
Waddle  Case  was  based  upon  the  language 
of  tbe  Code  which  we  have  quoted.  That 
section,  however,  would  not  control  In  cases 
of  the  character  we  now  have  under  consid- 
eration. It  applies  only  to  Indictments  for 
murder,  and  not  to  those  for  assaults,  with 
hitent  to  commit  murder.  Where,  as  in  the 
present  case,  there  is  an  indictment  for  an 
assault  with  intent  to  commit  murder  in  tbe 
first  degree,  and  the  Jury  find  the  defendant 
"guilty  as  charged,"  the  proper  construction 
of  such  verdict  is  that  the  jury  find  tbe  defend- 
ant guilty  of  the  grade  charged,  in  terms,  In 
the  count  referred  to.  Such  we  deem  to  be  the 
dictate  of  sound  reason  in  the  absence  of 
any  statute  laying  down  a  different  rule. 
There  is  no  such  statute.  On  the  contrary, 
the  only  section  of  the  Code  which  bears 
upon  this  special  subject  supports  the  view 
which  we  have  just  expressed.  Shannon's 
Code,  I  7195.  In  this  section  it  is  provided 
that  "upon  an  indictment  for  any  offense  con- 
sisting of  different  degrees,  tbe  Jury  may 
find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment  and  guilty  of  any 
degree  Inferior  thereto,"  etc.  This  indicates 
that  upon  the  general  verdict  of  guilty,  ex- 
cept in  cases  governed  by  section  6441,  the 
necessary  conclusion  would  be  that  tbe  de- ' 
fendant  bad  been  found  guilty  of  the  degree 
charged  in  terms  In  the  indictment,  and  that 
in  order  to  authorize  tbe  entry  of  a  Judgment 
on  the  verdict  for  a  lower  grade  the  jury 
would  have  to  specify  such  grade  therein. 

It  Is  suggested  that  this  view  of  tbe  matter 
is  contrary  to  tbe  conclusion  reached  by  tbe 
court  at  the  present  term.  In  the  case  of 
Webster  Willis  v.  State.*  In  that  case  the 
indictment  was  for  an  assault  with  intent  to 


*No  opinion  filed. 
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commit  murder  In  the  -first  degree,  and  the 
verdict  was :  "We  find  the  defendant  guilty, 
and  fix  his  punishment  at  two  years  In  the 
penitentiary."  This  verdict  was  held  void 
for  uncertain^.  Here,  It  Is  to  be  observed, 
the  Jury  did  not  say  they  found  the  defend- 
ant "guilty  as  charged,"  as  they  do  In  the 
case  now  before  the  court;  and  It  Is  to  be 
observed  also  that  they  fix  his  punishment 
at  two  years,  which  they  could  not  'do  If  they 
had  found  the  defendant  guilty  of  an  as- 
sault with  Intent  to  commit  murder  In  the 
first  degree,  since  the  lowest  term  for  that 
offense  Is  three  years.  By  fixing  the  term 
at  two  years,  they  indicated  a  purpose  to 
find  the  defendant  guilty  of  some  lower 
grade,  but  what  grade? 

The  statute  (section  7195,  supra)  says.  If 
they  acquit  him  of  the  grade  charged  in 
terms,  they  shall  specify  the  grade  of  which 
they  do  find  him  grullty.  This  was  not  done  tn 
the  case  referred  to ;  hence  the  verdict  was 
held  to  be  fatally  uncertain.  It  is  apparent, 
therefore,  that  the  decision  In  the  Willis  Case 
Is  not  opposed  to  the  decision  reached  by  the 
court  In  the  present  case. 

We  have  considered  the  other  points  In  the 
case  In  a  memorandum  opinion  filed  with  the 
record,  and  they  need  not  be  specially  re- 
ferred to  here. 

After  considering  all  of  the  errors  assigned, 
we  are  of  opinion  that  there  was  no  error 
In  the  action  of  the  court  below  as  to  the 
plaintiffs  In  error,  Fuerst  and  Richards,  and 
the  Judgment  should  be  affirmed  as  to  them. 
It  is  reversed  as  to  Ab  Cassady,  because  the 
evidence  is  not  sufficient  to  show  bis  com- 
plicity in  the  crime. 


Bx  parte  REID. 

Ex  parte  LYTLR 

(Supreme  Court  of  Texas..    Dec.  18,  1905.) 

CouBTs  —  Appbixatb  Coubtb  —  Obioirai, 
JuBisoiCTiON— Habeas  Cobfus. 
The  statute  conferring  upon  the  Supreme 
Court  jurisdiction  to  issue  writ  of  habeas  cor- 
pus in  certain  cases  does  not  give  such  court 
power  to  review  the  evidence  upon  which  the 
Court  of  Civil  Appeals  adjudged  the  relator 
guilty  of  contempt  in  violating  a  writ  of  in- 
junction. 

Separate  applications  by  Robert  Beid  and 
W.  J.  Lytle  for  writ  of  habeas  corpus.  De- 
nied. 

Wm.  Aubrey,  W.  H.  Lipscomb,  and  Walter 
P.  Napier,  for  applicants.  Frank  H.  Wash, 
for  sheriff. 

WILLIAMS,  J.  Under  the  statute,  passed 
by  the  Legislature  at  its  last  session,  confer- 
ring upon  this  court  jurisdiction  to  issue  the 
writ  of  habeas  corpus  in  certain  cases,  the 
relators  have  applied  to  be  released  from 
the  custody  of  the  sheriff  of  Bexar  county,  in 
which  they  are  held  by  him  under  a  com- 
mitment from  the  honorable  Court  of  Civil 


Appeals  for  the  Fourtb  Supreme  Judicial 
District,  issued  upon  a  Judgment  of  that 
court  adjudt^g  them  guilty  of  contempt  In 
violating  a  writ  of  Injunction  In  force  In  a 
cause  pending  on  appeal  tha«in.  The  writs 
of  habeas  corpus  were  issued  and  such  evi- 
dence and  argument  as  the  parties  saw  fit  to 
offer  have  been  heard.  Their  only  conten- 
tion Is  that  the  imprisonment  is  lilegal,  for 
the  alleged  reason  that  no  evidence  was  ad- 
duced before  the  Court  of  Civil  Appeals  to 
sustain  the  charge  preferred.  On  the  hear- 
ing before  this  court  the  evidence  offered 
before  the  Court  of  Civil  Appeals  was  re- 
produced, and  to  our  opinion  It  tended  to 
prove  every  fact  essential  to  support  tbe 
judgment  of  conviction.  We  shall  not  review 
or  discuss  It,  for  it  must  be  understood  tbat 
this  court  Is  not  clothed  with  appellate  power 
over  such  judgments,  and  has  neither  tbe 
right  nor  the  disposition  to  assume  a  Jnrls- 
dictlon  of  that  character.  Nor  shall  we  un- 
dertake at  this  time  to  define  the  extent  of 
this  jurisdiction,  since  the  only  reason  pre- 
ferred for  its  exercise  has  been  shown  not  to 
exist  Whether  or  not  the  ground  stated. 
If  It  existed,  would  sustain  the  application, 
we  need  not  determlna 

The  relators  will  be  remanded  to  the  ens- 
tody  of  the  sheriff,  to  be  held  by  him  In 
obedience  to  the  order  of  the  Court  of  Civil 
Appeals. 


TEXAS  k  P.  BY.  CO.  v.  SHBRBOD  et  aL 
(Supreme  Court  of  Texas.    Dec.  7,  190(S.) 

1.  Cabwkrs— Loss  OF  Shipment  —  AonoH  — 
SurnciBNCT  of  Petitios. 

The  petition,  in  an  action  against  a  carrier 
for  loss  of  part  of  a  shipment  of  cattle,  having 
alleged  that  the  cattle  would  have  been  worth 
$15  per  head  if  properly  carried,  the  cattle 
consisting  of  cows,  yearlings,  calves,  etc,  was 
sufficient,  without  alleging  the  kind  or  class  of 
cattle  lost. 

2.  Evidence  — MABKir  Valux  —  Qxtauitca- 
TioN  OP  Witness. 

On  an  issue  as  to  the  value  of  cattle  at 
the  destination  of  a  shipment,  it  was  proper  to 
refuse  to  permit  the  one  who  sold  the  cattle 
to  plaintiff  to  testify  as  to  such  value.  In  the 
absence  of  any  showing  that  he  was  acquainted 
with  the  market  values  at  the  i>laoe  of  destina- 
tion, or  in  any  territory  embracing  such  place. 

Error  to  Court  of  ClvU  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  Eugene  Sherrod  and  others 
against  the  Texas  &  Pacific  Railway  Com- 
pany. Judgment  in  favor  of  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

For  opinion  below,  see  87  S.  W.  363. 

T.  J.  Freeman  and  Montgomery  &  Hughes, 
for  plaintiff  in  error.  J.  H.  Barwlse,  Jr., 
Huff  &  Huff  and  Stanley,  Spoonts  &  Thomp- 
son, for  defendants  in  error. 

GAINES,  C  J.  The  defendants  to  error 
brought  this  suit  against  the  plaintiff  to  er- 
ror and  the  Ft  Worth  ft  Etenver  City  Rail- 
way Company  to  recover  damages  tat  loss  of 
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some,  and  Injnrlea  to  otbera,  of  certain  cat- 
tle, which  were  shipped  by  them  from  Wich- 
ita Falls  to  Ft  Worth  and  thence  orer  the 
road  of  the  plaintiff  In  error  to  Stanton,  Tex. 
Upon  the  trial  the  Jury  gave  a  verdict  in 
favor  of.  the  Ft.  Worth  &  Denver  City  Rail- 
way Ck>mpany  and  against  the  Texas  &  Pa- 
cific Railway  Company  from  which  the  lat- 
ter appealed  to  the  Court  of  Civil  Appeals. 
The  Judgment  having  been  affirmed  by  that 
court,  tliis  writ  of  error  was  sued  out  to  re- 
verse It 

The  questions  here  presented  require  no 
extended  statement  either  of  the  pleadings 
or  the  evidence.  The  first  assignment  of 
error  Is  that  the  court  erred  In  overmling 
a  special  exception  to  the  petition.  To  show 
the  point  we  take  the  statement  in  support  of 
the  assignment  from  the  plaintiff  In  error's 
original  brief:  "The  plaintiff's  petition  shows 
that  the  cattle  shipped  consisted  of  bulls, 
cows,  two  year  olds,  yearlings,  and  calves, 
but  does  not  show  the  nnmber  of  each.  That 
100  head  were  killed  or  died  from  their  in- 
Jnries.  There  is  no  allegation  as  to  the  kind 
or  class  of  cattle  that  died,  except  one 
Hereford  cow  and  calf,  not  Included  In  the 
100  head  above  referred  to.  The  allegation 
as  to  the  value  of  the  100  head  is  that  they 
would  have  been  worth  at  Stanton,  if  proper- 
ly shipped,  $15  per  head.  The  special  excep- 
tion referred  to  In  the  assignment  was  as 
follows:  'Defendant  specially  excepts  to  said 
petition  in  so  far  as  It  seeks  to  recover  dam- 
ages for  dead  cattle  and  says  the  same  Is  in- 
■ufflclent  In  that  it  falls  to  state  the  number 
of  cattle  dead  of  each  class  and  the  value 
of  each  class.' "  We  think  the  assignment 
shows  no  error.  The  allegation  that  the 
cattle,  if  properly  carried,  would  have  been 
worth  at  Stanton  (the  place  of  destination) 
"If  properly  shipped,  $15  per  head,"  Is  equiv- 
alent to  saying  that  each  of  them  would 
have  been  worth  $16.  If  such  was  the  fact, 
we  see  no  reason  why  the  plaintiff  should 
specify  how  many  of  the  cattle  lost  belonged 
to  each  class.  Mo.  Pac.  Ry.  Co.  v.  Edwards, 
78  Tex.  310, 14  S.  W.  607.  The  allegations  were 
quite  as  specific  in  this  case  as  in  the  case 
cited,  in  which  the  petition  was  held  good 
against  a  similar  exception. 

The  next  assignment  is  to  the  action  of  the 
court  in  excluding  certain  testimony  of  one 
Wiley  Wyatt  offered  by  the  plaintiff  in  error. 
The  following  extract  from  the  bill  of  excep- 
tions shows  the  point:  "The  plaintiff  intro- 
duced as  a  witness  Wiley  Wyatt,  who  testi- 
fied that  he,  just  a  few  days  before  the  cattle 
In  controversy  were  shipped,  sold  to  the  plain- 
tiff a  part  of  the  cattle  In  controversy,  and 
that  they  consisted  of  stock  cattle  and  some 
bulls  and  that  there  were  some  young  calves 
and  tliat  he  sold  them  for  al>ont  $10  per  head, 
connting  the  calves,  on  tliree  years'  time. 
Thereupon  upon  cross-examination  the  coun- 
sel for  the  Texas  &  Pacific  Railway  Company, 
defendant,  asked  the  witness  this  question: 
'Do  you  know  the  relative  values  of  cows, 
yearlings  and  calves  last  year?"    The  plaio- 


tUbf  ooonsel  objected  because  the  same  was 
Immaterial,  and  the  court  sustained  the  ob- 
jection and  refused  to  permit  the  witness 
to  answer  the  question.  The  attorney  for  the 
defendant,  Texas  ft  Padflc  Railway  Com- 
pany, then  stated  to  the  court  that  he  ex- 
pected the  said  witness  to  answer  the  said 
question  In  the  affirmative,  and  that  he  desired 
and  expected  to  further  show  by  the  said  wit- 
ness that  young  calves  were  not  worth  more 
than  one-third  as  much  as  cows,  and  that 
yearlings  were  not  worth  more  than  half  as 
much."  If  the  plaintiff  In  error  had  offered  to 
show  by  the  witness  the  relative  value  of 
cows,  calves,  and  yearlings  at  Stanton,  to 
which  place  the  cattle  were  shipped,  we  think 
the  testimony  should  have  been  admitted. 
So  if  the  offer  Iiad  been  to  show  that  the 
witness  knew  the  market  value  generally 
throughout  a  large  scope  of  cotmtry  embra- 
cing Stanton,  and  that  in  general  cows  were 
worth  more  than  calves  and  yearlings  in  such 
territory,  we  Incline  to  think  the  testimony 
would  have  been  material  as  tending  to  re- 
but the  testimony  of  the  plaintiffs  that  each 
class  at  Stanton  were  worth  $15  per  head. 
There  Is  nothing  in  the  bill  of  exceptions  to 
show  that  the  witness  knew  the  market  val- 
ue of  cattle  at  any  place  except  at  the  initial 
point  of  the  carriage,  near  which  place  he 
had  sold  defendants  In  error  a  part  of  the 
cattle.  Presumably  he  was  testifying  as  to 
bis  knowledge  of  the  value  of  cattle  there 
For  the  reason  that  the  plaintiff  in  error  did 
not  offer  to  prove  that  the  witness  Icnew 
the  relative  value  of  cattle  of  the  different 
classes  at  Stanton  or  generally  in  some  ter- 
ritory embracing  that  place,  we  think  that 
he  failed  to  connect  the  proposed  testimony 
so  as  to  make  it  material,  and  that  therefore 
the  court  did  not  err  in  its  ruling. 

In  reference  to  the  complaints  of  the 
charge  of  court  found  In  the  plaintiff  in  er- 
ror's other  assignments,  it  is  sufficient  to  say 
that  the  charge  fully  and  correctly  submitted 
to  the  Jury  the  Issues  made  by  the  pleadings 
and  evidence,  and  that  in  our  opinion  the 
particular  language  in  the  charge  of  which 
complaint  is  made  was  in  no  manner  calcu- 
lated to  mislead  the  jury  to  the  prejudice  of 
the  plaintiff  in  error. 

The  judgments  of  the  district  court  and  ot 
the  Court  of  Civil  Appeals  are  affirmed. 


KULP  V.  RAILBT. 
(Supreme  Court  of  Texas.  Nov.  18,  1005.) 
EJlections—Baixots— Objections — Contest. 
Gen.  Laws  1903,  p.  133,  c.  101,  provides 
for  preparation  of  omclal  ballots  by  the  county 
clerk,  containing  the  names  of  those  shown  to 
have  received  nominations,  requires  such  bal- 
lots to  be  furnished  to  voters,  and  forbids  the 
placing  of  any  name  on  the  official  ballot,  ex- 
cept those  named  as  provided,  with  certain 
exceptions,  containing  no  provision  for  supply- 
ing a  vacancy  causedf  by  the  death  of  a  uommee. 
Held  that,  where  an  election  had  been  conduct- 
ed In  good  faith,  ballots  cast  by  a  majority, 
containing  the  name  of  a  noininMJFor  constable 
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■elected  by  the  memb«n  of  an  execatlTe  com- 
mittee of  A  politicta  party  to  take  the  place  of 
the  regular  nominee,  who  died  before  the  elec- 
tion, thottgh  irregular,  were  properly  counted 
for  8uch  person. 

Certified  Question  from  Conrt  of  Civil  Ap- 
peals of  First  Sni^eme  Judicial  District 

Election  contest  by  A.  L.  Knlp  against 
Thomas  L.  Ralley.  On  certified  questloo 
from  the  Court  of  Civil  Appeals. 

Jna  O.  Tod,  for  appellant  B.  H.  Yaamer 
and  P.  H.  Brlant  for  am>ellee. 

WILLIAMS,  J.  This  case  is  before  as  np- 
on  certificate  from  the  Court  of  Civil  Appeals 
fbr  the  First  District  as  follows: 

"A.  L.  Knlp  brought  this  proceeding  under 
chapter  7,  tit.  36,  of  the  Revised  Statutes 
of  Texas  of  1895,  to  contest  the  election  of 
Thomas  L.  Railey  to  the  oflSce  of  constable 
of  precinct  No.  1  of  Harris  county.  The  case 
made  In  substance  by  Kulp  was  that  he  had 
been  nominated  by  the  Republican  Party  at 
a  delegate  convention  held  on  July  16,  1904, 
for  the  purpose  of  nominating  candidates  for 
county  and  preeinct  offices  for  that  county ; 
that  the  Democratic  Party  had  nominated 
candidates  for  all  county  and  precinct  ofllces 
at  a  primary  convention  duly  held  on  Satur- 
day, July  9,  1904,  for  that  purpose,  at  which 
time  one  W.  W.  Glass  was  nominated  as  the 
candidate  of  the  Democracy  for  the  ofBce 
in  question.  Glass  died  on  the  24th  day  of 
October,  1904,  and  on  the  28th  of  October, 
1904,'  the  members  of  the  Democratic  ex- 
ecutive committee  for  Harris  county,  reppe- 
senting  those  voting  precincts  situated  in 
Justice  precinct  No.  1,  met  and  undertook  to 
nominate  a  candidate  to  fill  the  vacancy  on 
the  Democratic  ticket  occasioned  by  the  death 
of  Glass.  Such  members  of  the  committee 
selected  Railey  as  a  candidate  for  the  posi- 
tion. His  name  was  duly  certified  to  the 
county  clerk  for  a  place  on  the  official  ballot 
as  such  nominee,  and  was  so  placed  thereon 
by  the  county  clerk.  At  the  general  election 
held  on  November  8th  thereafter,  Kulp  re- 
ceived 1,221  votes  and  Railey  received  2,697 
votes.  Most  of  the  ballots  cast  for  each 
were  upon  the  printed  official  ballot  on  which 
the  names  of  each  appeared  in  print  as  can- 
didates for  their  respective  parties  for  con- 
stable of  precinct  No.  1.  Some  ballots  were 
cast  for  each,  however,  on  which  the  voters 
wrote  the  name  of  the  person  voted  for.  Of 
these,  Kulp  received  a  clear  majority,  and  the 
validity  of  the  votes  thus  cast  is  In  no  way 
assailed.  Kulp  claimed  that  Railey  bad  not 
been  nominated  according  to  law,  that  his 
name  had  no  place  on  the  official  ballot  as 
a  party  candidate,  and  that  therefore  all 
official  ballots  cast  for  him  were  unlawful, 
and  should  not  have  been  counted.  He  fur^ 
ther  claimed  that  should  it  be  conceded  that 
he  also  had  been  Irregularly  nominated,  still 
he  was  entitled  to  the  office,  because  he  bad 
received  a  majority  of  the  written  ballots. 

"The  trial  court  after  hearing  the  facts 


as  stated  above,  gave  judgment  for  Railey. 
Kulp  appealed,  and  tills  conrt  affirmed  the 
judgment.  No  opinion  was  written,  but  we 
affirmed  It  on  the  ground  that  under  the  act 
of  1903  (Gen.  Laws,  p.  188,  a  101),  by  a 
timely  proceeding,  the  name  of  any  one  could 
be  excluded  from  the  official  ballot  as  a  par- 
ty candidate,  who  had  not  been  nominated 
according  to  the  forms  of  law,  but  that,  as 
no  such  proceeding  had  been  had,  and  as  no 
fraud  was  alleged,  and  the  voters  had  in 
good  faith  cast  a  majority  of  the  ballots  in 
favor  of  Railey,  Kulp  could  not  now  be  heard 
to  question  the  regularity  of  the  official  I>al- 
lot  The  cause  Is  now  pending  before  this 
court  on  motion  for  rehearing. 

"We  respectfully  certify  for  your  decision 
the  question:  Did  we  err  in  affirming  the 
judgment  upon  the  ground  stated?" 

The  case  has  been  argued  in  this  court  up- 
on the  assumption  that  the  decision  of  the 
Court  of  Civil  Appeals  was  based  wholly 
upon  the  failure  of  appellant  to  make  objec- 
tion to  the  official  ballot  before  the  election 
was  held.  We  do  not  so  understand  tlie  cw- 
tlflcate.  That  fact  is  mentioned  as  only 
one  of  those  which  Influenced  the  conclusion 
that  appellant  cannot  now  be  heard  to  ques- 
tion the  regularity  of  the  official  ballot;  the 
other  facts  being  that  an  election  baa  been 
held  in  which  there  was  no  ftaud,  and  in 
which  the  voters  In  good  faith  cast  a  majority 
of  ballots  in  favor  of  appellee.  All  of  these 
facts  must  be  considered  In  answering  the 
question  whether  or  not  the  court  erred  "In 
affirming  the  judgment  upon  the  ground  stat- 
ed." In  our  opinion,  the  fact  that  the  appel- 
lant made  no  complaint  before  the  election 
Is  not  essential  to  the  correctness  of  the 
decision.  If  the  statute  referred  to  contained 
provisions  requiring  or  permitting  persons, 
such  as  he,  to  take  steps  before  the  election 
for  the  correction  of  such  irregularities  as 
that  of  which  he  now  complains,  this  of  It- 
self would  be  a  strong  Indication  of  the  in- 
tent of  the  Legislature  that  the  validity  of 
the  ballots  should  not  be  questioned  after 
the  election  upon  such  a  ground.  The  stat- 
ute makes  no  provision  for  such  a  proceed- 
ing, and  while  it  is  true  that  it  confers  rights 
upon  some  persons,  and  imposes  duties  upon 
others,  which  doubtless  may  be  enforced  ia 
the  courts  before  the  election  is  held,  it  is 
not  at  all  clear  that  the  right  la  given  to 
a  nominee  of  one  party  to  object  to  the  pla- 
cing upon  the  official  ticket  of  the  opposing 
party  the  name  of  a  person  as  its  candidate 
upon  the  sole  ground  that  such  peraon  has 
not  regularly  received  the  nomination  of 
that  party.  Nor  is  it  clear  that  appellant 
if  be  had  the  right  had  also  the  opportunity. 
In  this  instance,  to  avail  himself  of  It  These 
are  considerations  which  need  not  be  elabo- 
rated, as  we  are  of  the  opinion  that  they  do 
not  control  the  disposition  of  the  questloD 
cerUfled. 

The  decision  must  necessarily  turn  upon 
the  question  wliether  or /not  the  law  makes 
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void,  or  forblda  the  counting  ot,  racb  votea 
as  those  npon  wUch  appellee's  election  de- 
pends. Admitting  that  no  provision  Is  made 
for  candidates  of  one  party  to  inqnlre  before 
election  Into  the  regularity  of  nominations 
of  candidates  of  an  opposing  party,  whose 
names  are  placed  npon  the  official  ballot. 
it  by  no  means  follows  that  Irregularities  in 
sncb  nominations  may  be  urged  after  the 
election  as  grounds  for  invalidating  ballots 
based  npon  them.  After  being  defeated  at 
a  free  and  fair  election  by  the  votes  of  the 
opposing  party,  appellant's  only  complaint 
is  that  the  candidate  for  whom  those  votes 
were  cast  was  not  regularly  nominated  by 
that  party  before  the  election.  It  would 
seem  that  the  election  itself  ought  to  be  a 
sufficient  answer  to  this  position.  Certain- 
ly success  in  maintaining  it  would  be  a  curi- 
ous result  of  an  effort  on  the  part  of  the 
L^slature  to  promote  fairer  elections.  To 
Justify  a  court  in  thus  rejecting  the  ballots 
of  voters  Invested  by  the  Ckmstitution  with 
the  elective  franchise,  who  voted  fairly  and 
in  good  faith  to  fill  an  office  which  the  Con- 
stitution required  to  be  filled  at  that  time  and 
by  such  voters,  nothing  will  suffice  short  of 
a  clear  legislative  command.  This  is  the 
principle  uniformly  applied  in  determining 
such  questions.  Nothing  of  the  kind  is  found 
in  the  statute  of  1803.  This  statute  provides 
for  official  ballots,  one  for  each  party  con- 
taining the  names  of  its  nominees,  and  these 
ballots  are,  by  specified  officers,  to  be  pre- 
pared and  put  in  the  hands  of  voters,  official: 
ly  stamped  as  the  ones  authorized  by  law; 
and  through  them  and  no  other,  except  in 
c^tain  contingencies  unimportant  here,  the 
voters  are  to  exercise  their  right  to  vote.  In 
order  tliat  the  will  of  the  people  composing 
the  parties  may  find  full  and  fair  expression 
in  the  nominatipn  of  candidates,  the  prima- 
ries and  conventions  for  that  purpose  are  to 
be  held  on  specified  days,  and  are  regulated 
by  the  statute  in  such  way  as  to  throw 
around  them  protection  similar  to  tliat  given 
to  general  elections.  The  names  of  nominees 
are  to  be  certified  in  a  prescribed  manner  to 
the  county  clerk,  and  he  Is  to  prepare  the 
official  ballot  of  each  party,  containing  the 
names  of  those  thus  shown  to  have  received 
the  nominations,  and  to  furnish  them  to  the 
election  officers,  who  in  turn  are  to  furnish 
them  to  voters.  The  statute  forbids  the 
placing  of  any  name  on  the  official  ballot,  ex- 
cept those  nominated  at  the  time  and  in  the 
manner  provided,  with  some  exceptions 
wlileh  need  not  be  stated.  No  provision  is 
made  for  supplying  a  vacancy  caused  by  the 
death  of  a  nominee — an  omission  which  has 
been  supplied  by  a  statute  adopted  since 
the  election  in  question. 

But,  while  this  course  of  procedure  in  mak- 
ing nominations  is  plainly  prescribed,  there  la 
nowhere  in  the  statute  a  provision  that  votes 
shall  be  void  or  shall  not  be  counted  because 
of  a  departure  from  the  rules  laid  down  In 
the  making  of  nominations.    On  the  contrary, 


the  general  scheme  of  the  act  is  against  sncb 
an  idea.  All  questions  of  that  sort  are  de- 
termined for  the  voter,  before  the  election,  by 
the  official  ballots.  By  minute  directions  and 
commands  addressed  to  the  officers,  the  law 
seeks  to  secure  the  formation  of  a  ballot 
which  shall  show  to  the  voter  that  the  prelim- 
inaries have  been  arranged.  Most  of  these 
commands  can  be  enforced  otherwise  than  by 
defeating  votes  after  they  have  been  cast,  and 
many  have  attached  to  them  the  sanction  of 
severe  penalties  for  their  violation.  In  some 
instances  it  is  expressly  provided  that  votes 
shall  not  be  counted  if  certain  rules  are  not 
observed ;  but,  as  we  have  said,  there  is  noth- 
ing to  Indicate  a  purpose  that  questions  aris- 
ing out  of  the  making  and  certifying  nomina- 
tions shall  affect  the  validity  of  an  official 
ballot  after  it  has  been  voted.  The  voter  has 
nothing  to  do  with  the  making  up  of  the  bal- 
lot, but  is  required  to  use  it  in  order  to  exer- 
cise bis  right  to  vote.  He  can  only  vote  for 
those  whose  names  are  printed  on  it,  or  strike 
them  out  and  insert  others.  The  ballot  comes 
to  him  from  the  officers  of  the  law,  regular  on 
Its  face,  and  authenticated,  both  by  the  print- 
ing on  it  and  by  the  signature  of  the  Judge 
of  election,  as  the  ballot  which  he  Is  re- 
quired to  use.  If  it  is  in  the  power  of  the 
Legislature  to  thus  Impose  on  voters,  in  exer- 
cising their  constitutional  right,  the  necessity 
of  voting  tickets  prepared  for  them  in  ad- 
vance, and  yet  to  defeat  their  choice,  not  for 
-  any  act  or  omission  of  their  own,  but  because 
of  an  antecedent  dereliction  of  the  officers  ap- 
pointed by  law  to  prepare  the  ballots,  certain- 
ly no  purpose  to  do  so  can  be  Imputed  to  the 
Legislature  without  the  clearest  expression 
of  it  It  was  unnecessary  to  expressly  pro- 
vide against  such  consequences,  for  the  stat- 
ute was  passed  with  the  knowledge  of  the 
rules  of  construction  before  stated,  which 
this  and  almost  all  other  courts  apply  to  such 
laws.  Fowler  v.  State,  68  Tex.  84,  8  S.  W. 
255;  Davis  v.  State,  76  Tex.  424,  12  S.  W. 
957;  State  v.  Phillips,  63  Tex.  893,  61  Am. 
Rep.  646.  The  Davis  Case  Involved  so  seri- 
ous an  objection  to  an  election  as  that,  in 
part,  it  was  not  held  at  the  places  required 
by  law,  arising  from  the  fact  that  the  com- 
missioners' court  had  made  only  one  election 
precinct  out  of  the  town  of  San  Marcos,  when 
the  law  made  a  precinct  of  every  ward  in  the 
town.  Conceding  that  the  law  had  been  de- 
parted from  in  establishing  the  precincts  be- 
fore the  election,  the  court  said:  "But  the 
question  is — the  court  having  established  the 
precincts  not  tn  conformity  with  this  provi- 
sion, and  the  election  having  been  fairly  held 
in  the  precincts  so  established,  without  ob- 
jection from  any  quarter — should  it  be  de- 
clared Illegal?  •  •  •  Was  It  the  purpose 
of  article  1666  of  the  Bevlsed  Statutes  of 
1896  not  only  to  direct  that  the  commission- 
ers' courts  should  make  each  ward  of  an  in- 
corporated town,  village,  or  city  a  voting  pre- 
cinct, but  also  to  provide  that  in  the  event  of 
their  failure   to  do  so  the  electlqa.4iB^to 
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precincts  affected  by  such  failure  shonld  be 
declared  a  nnlllty?  The  main  design  of  all 
election  laws  la,  or  should  be,  to  secure  a 
fair  expression  of  the  popular  will  In  the 
speediest  and  most  convenient  manner;  and 
we  think  a  failure  to  comply  with  provisions 
not  essential  to  attain  that  object  should  not 
avoid  the  election,  In  th6  absence  of  language 
clearly  showing  that  such  was  the  legislative 
Intent 

"It  is  true  that  all  the  decisions  of  this 
court  on  the  subject  were  controlled  by  laws 
very  different  from  that  of  1903,  and  it  to 
true  that  the  so-called  reform  election  laws, 
which  have  been  adopted  in  recent  years,  and 
which,  in  their  general  character  at  least, 
are  followed  by  our  statute,  have  introduced 
many  new  regulations  much  more  stringent 
in  character  than  those  formerly  existing, 
and  the  very  nature  of  some  of  these  may  be 
such  that  they  will  be  fatal  to  ballots  cast  in 
disregard  to  them  without  an  express  declar- 
ation to  that  effect;  but  this  cannot  be  said 
of  the  provisions  upon  which  this  case  de- 
pends. The  same  rule  of  construction  always 
applied  to  other  election  laws  can  be  and  has 
been  applied  to  them;  and  that  is  that  they 
are  not  to  be  allowed  to  defeat  the  will  of  a 
majority  of  the  voters  fairly  and  freely  ex- 
pressed at  the  general  election  in  accordance 
with  the  provisions  regulating  it,  when  they 
contain  no  words  expressive  of  such  a  pur- 
pose. This  is  well  sustained  by  the  best  au- 
thority. In  New  York  a  clerk  charged  with 
the  duty  of  making  up  the  oflSdal  ballot 
placed  names  upon  it  as  the  nominees  of  one 
of  the  parties  which  had  made  no  nomina- 
tions for  the  offices  named.  The  C!ourt  of 
Appeals,  in  a  proceeding  begun  to  arrest  tlito 
action  before  the  election,  held  that  It  was 
unauthorized  by  and  in  violation  of  law,  but, 
in  another  proceeding  to  contest  an  election 
in  which  the  ballots  had  been  actually  voted, 
held  that  the  votes  could  not  be  thus  de- 
feated, saying:  "The  ballots  used  were  offi- 
cial ballots,  provided  by  the  county  clerk, 
whose  duty  It  was,  under  the  law,  to  prepare, 
print,  and  distribute  them  to  subordinate  offi- 
cials, whose  duty  in  turn  was  to  place  them 
in  the  hands  of  the  inspectors  of  election  of 
each  election  district  in  the  county  for  use  at 
the  election.  The  printed  Indorsements,  in- 
cluding the  authentication  by  the  county  clerk 
required  by  the  election  law,  appear  In  due 
form  on  the  outside  of  the  ballots.  The  bal- 
lots were  regular  in  form  in  every  respect 
There  was  nothing  within  or  upon  the  ballot 
from  which  a  voter  could  know  that  the 
ballot  was  not  made  up  in  exact  conformity 
to  the  law.  It  was  impossible  for  liim  to 
ascertain  from  an  inspection  that  the  candi- 
dates for  state  and  judicial  offices  printed 
in  the  column  of  the  Regular  Democratic  Par^ 
ty,  had  not  been  regularly  nominated  by  that 
party,  or  that  the  clerk,  in  arranging  and 
printing  the  ballot  had  not  Inserted  the 
names  with  full  authority.    The  effort  in  this 


proceeding  la  to  disfranchise  innocent  voters 
because  of  a  latent  defect  in  the  offldai  bal- 
lot furnished  by  the  state,  not  discernible  on 
inspection,  which  ballot  they  were  compelled 
to  use ;  the  defect  constoting  in  the  unantlior- 
ized  insertion  therein  by  a  public  official, 
charged  with  the  duty  of  making  up  and 
printing  the  ballots,  of  names  of  candidates 
in  a  party  column  not  duly  nominated  by 
such  party.  •  •  •  we  can  conceive  of  no 
principle  which  permits  the  disfranchisonent 
of  innocent  voters  for  the  mistake,  or  even  the 
willful  misconduct  of  election  officers  in  per- 
forming the  duty  cast  upon  them.  The  ob- 
ject of  elections  to  to  ascertain  the  popular 
will,  and  not  to  thwart  it  The  object  of 
election  laws  is  to  secure  the  rights  of  duly 
Qualified  electors,  and  not  to  defeat  them. 
Statutory  regulations  are  enacted  to  secure 
freedom  of  choice  and  to  prevent  fraud,  and 
not  by  technical  obstructions  to  make  the 
right  voting  insecure  and  difficult  There 
can  be  no  justification  for  the  claim  In  tlito 
case  to  disfranchise  the  681  voters  in  Queens 
county  who  voted  for  state  and  Judicial  offi- 
cers by  using  the  party  ticket  and  emblem 
of  the  Begular  Democratic  Party  of  Queens 
county,  unless  by  force  of  some  imperative 
provision  of  statute,  which  admits  of  no  other 
construction."  People  v.  Wood  (N.  Y.)  42  N. 
B.  536.  The  same  principles  were  applied  in 
Stadcpole  v.  Hallahan,  16  Mont  40,  40  Pac. 
80,  28  L.  B.  A.  602,  where  many  supporting 
authorities  are  dted,  and  the  previous  case  of 
Price  V.  liush,  10  Mont  61,  24  Pac.  748,  9  L.  B. 
A.  467,  to  greatly  modified,  if  not  overruled. 
In  Massachusetts  the  law  required  that  the 
ballot  should  have  upon  it  an  official  indorse- 
ment and  that  the  voter,  when  voting,  should 
fold  the  ticket  so  as  to  expose  the  IndarBanent, 
and  that  no  ballot  without  ttie  indorsoneot 
should  "be  deposited  in  the  box."  Ballots 
were  voted  at  an  election  without  tlito  in- 
dorsement and  in  a  contest  as  to  their  validity 
the  court  said:  "Apart  from  evidence,  the 
form  and  appearance  of  the  three  ballots  at 
least  warranted  the  board  in  assuming  that 
the  ballots  were  official  within  section  1  of 
the  statute  (8t  1898,  c.  B48).  If  official  bal- 
lots, they  were  not  forbidden  to  be  counted 
by  the  words  of  the  statute.  It  to  true  that 
section  230  prohibite  ballote  like  tliese  being 
deposited  in  the  box,  but  thto  to  not  equiva- 
lent to  prohibiting  their  being  counted,  in 
case  they  are  deposited  without  remark.  If 
not  allowed  to  be  deposited,  the  vot&r  oouM 
get  a  perfect  ballot  and  cast  hto  vote.  If  al- 
lowed to  be  deposited  and  not  counted,  the 
voter  is  dtofrancfalsed.  The  latter  result  la 
not  to  be  admitted  without  very  clear  words, 
and  such  words  would  raise  a  constltati<»al 
question  which  we  do  not  decide."  O'Conndl 
V.  Mathevra,  177  Mass.  521,  59  N.  B.  186: 
Iilndstrom  v.  Board  of  Canvassers,  94  Mich. 
467,  64  N.  W.  280, 19  L.  B.  A.  171.  Tbe  tacts 
of  these  cases  were  much  stronger  In  favor 
of  tbe  contestants  than  those  under  oonslder- 
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atlon,  and  the  decisions  in  our  opinion  cor- 
rectly state  and  apply  the  principles  govern- 
ing the  subject 

We  answer  that  the  Court  of  Oivll  Appeals 
did  not  err  in  affirming  the  Judgment  of  the 
district  court  on  the  ground  stated. 


INTOBNATIONAL   ft   O.   N.   R.   CO.  ▼. 

RAILROAD   COMMISSION 

OF  TEXAS. 

(Bapreme  Conrt  of  Texaa.    Nov.  2iO,  1905.) 

1.  RAtusoADS— Railboad  Comuission— Stat- 

tJTES— CONBTRUCriOS— CONSTITUTIONALITT. 

Acta  1891,  p.  57,  c.  61,  S  3  (Rev.  St  1895,  , 
art  4562),  provides  that  the  Railroad  Commis- 
sion shall  have  power  to  correct  abuses  and 
prevent  nnjnst  discrimination  in  rates.  Held, 
that  such  provision  applies  only  to  the  correc- 
tion of  abuses  and  unjust  discrimination  In 
rates,  and  not  to  abuses  in  general,  and  is  not 
anconstltntional'on  the  theory  that  it  embraces 
matter  not  contained  in  its  title  "An  act  to 
establish  a  railroad  commission  whereby  dis- 
crimination and  extortion  in  charges  may  be 
prevented,  to  prescribe  and  authorize  the  mak- 
ing of  rules  and  reralations  to  govern  the  com- 
mission and  railroaid." 

2.  Sakx  —  Cbosbino   Roads  —  CoicpnxiNO 
Tbaok  Connections. 

Laws  1898,  p.   21  c.  11   (Rev.   St  1895, 
art   4494),   provides   that   every   railroad  cor- 
poration shall  transport  passengers  and  prop- 
erty   at   regular  times,   and    furnish   sufficient 
accommodaUons  for   the   transportation   of  all 
such  passengers  and  property  as  shall  within  a  I 
reasonable  time  be  offered  for  transportation  at  ' 
the  place  of  starting  and  at  junctions  of  other  I 
roads,  wliich  requirements  shall  be  subject  to 
the  regulation  of  Railroad  Commission.    Held,  \ 
that  under  the  statute  the  Railroad  Commis- 
sion   has   authority    to   require   two   railroads 
crossing  each  other  to  connect  their  tracks  al- 
though they  do  not  cross  at  grade. 

Error  to  Conrt  of  CItII  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  the  IntematlonitI  ft  Great  Northern 
Ballroad  Company  against  the  Railroad  Com- 
mission of  T^Eas  to  restrain  the  enforcement 
of  an  order  requiring  plaintiff  and  the  Mls- 
sonrl,  Kansas  ft  Texas  Railway  Company  to 
construct  and  maintain  a  connecting  tra<A. 
The  Court  of  Civil  Appeals  (86  S.  W.  16) 
affirmed  a  judgment  in  favor  of  defendants, 
and  plaintltr  brings  error.    Affirmed. 

N.  A.  Stedman,  for  plaintiff  In  error,  R. 
V.  Davidson.  At^.  Gen.,  T.  S.  Reese,  Aest 
Atty.  Gen.,  Gregory  &  Batts,  and  Jewel  P. 
Llghtfoot  for  defendant  In  error. 

OAINES,  0.  3,  The  following  preliminary 
statement  of  this  case  found  in  the  opinion 
of  the  Court  of  Civil  Appeals  is  sufficiently 
fall  for  the  purposes  of  this  opinion:  "In 
March,  1902,  the  Railroad  Commission  of 
Texas  granted  an  application  made  by  the 
International  ft  Great  Northern  Railroad 
Company  for  permission  to  make  an  over- 
bead  crossing  of  the  track  of  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas, 
at  Italy,  in  Ellis  county,  Tex.  A  nongrade 
crossing  was  made,  as  authorized,  leaving  a 
■pace  of  about  20  feet  between  the  rails  of 
80  S.W.— 61 


the  two  tra<^  at  the  crossing.  .  On  Septem- 
ber 24,  1904,  after  due  notice  and  hearing, 
the  Railroad  Commission,  after  finding  that 
there  was  no  track  connection  between  the 
two  roads  at  the  town  of  Italy,  whereby  cars 
could  be  shifted  or  moved  from  one  road  to 
the  other,  and  that  a  necessity  existed  for  the 
construction  and  maintenance  of  such  con- 
necting track,  made  an  order  requiring  the 
two  railroad  companies  to  construct  and 
maintain  such  connecting  track.  Thereafter 
the  International  &  Great  Northern  Railroad 
Company  Instituted  this  suit  alleging  that 
the  Railroad  Commission  was  without  juris- 
diction or  authority  to  make  the  last  order 
referred  to,  and  seeking  an  injunction  to  re- 
strain its  enforcement  There  was  a  non- 
jury trial  resulting  In  a  judgment  for  the 
Railroad  Commission,  and  the  railroad  com- 
pany has  appealed."  The  judgment  of  the 
trial  court  was  affirmed  by  the  Conrt  of  Civil 
Appeals. 

When  we  granted  the  writ  of  error  we  were 
inclined  to  think  that  so  much  of  the  act  of 
April  3,  1891,  which  established  the  Ralh-oad 
Commission  of  Texas,  as  sought  to  give  that 
body  power  "to  correct  abuses"  was  void,  for 
the  reason  that  that  subject  was  not  ex- 
pressed in  the  title  as  required  by  our  Con- 
stitution. The  provision  referred  to  Is  a 
part  of  section  3  of  the  origiilal  act  (Acts 
1891,  p.  57,  c.  51),  which  is  incorporated  In  the 
Revised  Statutes  of  1895  as  article  4562,  and 
reads  as  follows :  "The  power  and  authority 
Is  hereby  vested  In  the  Railroad  Commission 
of  Texas,  and  It  is  hereby  made  its  duty,  to 
adopt  all  necessary  rates,  charges  and  regu- 
lations to  govern  and  reg^nlate  railroad 
freight  and  passenger  tariffs,  the  power  to 
correct  abuses  and  prevent  unjust  discrimina- 
tion and  extortion  In  the  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads 
in  this  state,  and  to  enforce  the  same  by 
having  the  penalties  inflicted  as  by  this  act 
prescribed  through  proper  courts  having  juris- 
diction." If  this  provision  was  Intended  to 
confer  npon  the  commission  the  Independent 
power  to  correct  any  abuse  "which  has  been 
defined  by  law,"  then  as  we  think,  we  should 
be  constrained  to  hold  the  enactment  so  far 
as  it  attempted  to  confer  that  power,  invalid 
because  it  was  not  expressed  in  the  title  of 
the  original  act  The  title  of  the  act  is: 
"An  act  to  establish  a  Railroad  Commission 
for  the  state  of  Texas,  whereby  discrimina- 
tion and  extortion  in  railroad  charges  may 
be  prevented  and  reasonable  freight  and  pas- 
senger tariffs  may  be  established;  to  pre- 
scribe and  authorize  the  making  of  rules  and 
regulations  to  govern  the  commission  and  tbo 
railroads,  and  afford  railroad  companies  and 
other  parties  adequate  remedies ;  to  prescribe 
penalties  for  the  violation  of  this  act  and  to 
provide  means  and  rules  for  its  enforcement" 
The  matter  of  correcting  abuses  is  nowhere 
mentioned.  It  is  true  that  in  the  case  of 
Railroad  Commission  v.  Houston  ft  Texas 
Central  Railway  Company,  90  Tex.  840,  38  S. 
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W.  750,  aftet  having  held  that  the  same  lan- 
guage in  section  2  of  article  10  of  the  Consti- 
tution conferred  a  power  upon  the  Legislature 
to  correct  abuses  other  than  those  relating  to 
freight  and  passenger  tariffs,  we  said :  "Hav- 
ing used  the  same  language  as  that  used  In  the 
Constitution,  and  in  the  same  connection,  we 
conclude  that  the  Legislature  Intended  ex- 
pressly to  del^ate  the  power  to  the  Commis- 
sion that  the  Constitution  authorized  to  be 
delegated  to  a  legislative  agency,  and  the  lan- 
guage of  the  Constitution,  not  being  confined 
to  correcting  abuses  In  the  rates  of  freight  and 
passenger  tariffs,  we  hold  that  the  power  here 
conferred  by  the  Legislature  upon  the  Com- 
mission empowers  it  to  correct  abuses  other 
than  those  which  may  be  connected  with  the 
rates  of  freight  and  passenger  tariffs."  But 
we  think  we  were  in  error  in  announcing  that 
doctrine.  So  broad  a  proposition  was  not  ne- 
cessary to  determine  the  questions  certified  to 
this  court  in  that  case.  The  rules  of  the  Com- 
mission, there  under  consideration,  regulated 
the  compressing  of  cotton  and  provided  for  the 
tariffs  to  be  charged  for  its  transportation, 
and  as  we  think,  the  power  there  exercised 
fafls  within  that  provision  of  section  3  of  the 
act,  which  makes  It  the  duty  of  the  Commis- 
sion "to  adopt  all  necessary  rates  to  govern 
and  regulate  railroad  freight  and  passenger 
tariffs."  The  question  of  the  constitutional- 
ity of  the  part  of  the  act  then  under  con- 
sideration was  not  certified  to  us  In  that  case, 
nor  was  it  alluded  to  in  the  argument. 
Hence,  it  was  not  considered.  The  question 
of  the  validity  of  the  act  as  is  now  being 
considered  is  presented  In  this  case,  and  we 
deem  It  proper  to  determine  it 

The  language  quoted  from  section  3  of  the 
act  admits  of  two  constructions:  That  the 
Commission  were  empowered  to  correct  all 
abuses,  the  other,  that  It  was  made  their  duty 
to  correct  only  such  abuses  as  affected  freight 
and  passenger  tariffs.  We  have  not  with- 
out diiliculty  reached  the  conclusion,  that 
since  the  correction  of  abuses  Is  not  men- 
tioned in  the  title  of  the  act,  if  the  pro- 
vision admitted  only  of  the  broad  construc- 
tion that  It  applied  to  every  abuse  we  should 
bold  that  in  so  far  It  was  void.  But  it  Is  a 
familiar  rule  of  the  construction  of  statutes, 
that  If  an  act  be  capable  of  two  constructions 
— one  of  which  Is  not  consistent  with  the 
Constitution,  and  the  other  of  which  Is  not 
In  conflict  with  that  instrument,  the  latter 
must  prevalL  The  title  of  the  railroad  com- 
mission act  shows  that  Its  purpose  was  to 
prevent  "discrimination  and  extortion  in  rail- 
road charges,"  to  establish  "reasonable 
freight  and  passenger  tariffs,"  and  to  em- 
power the  Railroad  Commission  to  make 
rules  and  regulations  to  accomplish  that 
purpose.  This  is  sufficient,  as  we  think,  to 
authorize  them  to  correct  abuses  in  relation 
to  railroad  charges,  without  specific  men- 
tion of  that  matter.  Under  this  restricted 
construction,  the  provision  is  constitutional, 
and  therefore  we  think  that  the  true  intent 


and  meaning  of  the  Legislature.  The  fact 
that  the  correction  of  abuses  Is  not  mentioned 
in  the  title  of  the  statute  tends  strongly  to 
show  that  the  Legislature  Intended  to  give 
authority  to  correct  such  abuses  only  as  re- 
lated to  the  matters  mentioned  therein. 
Therefore  we  conclude  that  the  section  3  of 
the  act,  properly  construed,  is  constitutional, 
but  that  it  is  not  broad  enough  to  embrace  tbe 
correction  of  the  abuse  which  the  Commission 
sought  to  correct  in  this  Instance.  It  follows 
that  in  our  opinion,  if  the  failure  of  the  rail- 
road companies  to  make  a  connection  at  the 
crossing  in  question  be  an  abase,  the  act 
which  established  the  Railroad  Commission 
did  not  give  that  body  the  power  to  correct 
it  If  they  have  that  power  it  must  be 
sought  elsewhere. 

Aa  early  as  the  year  1%3,  onr  Legislature 
enacted  a  statute  which  contained  a  pro- 
vision, that  every  railroad  company  should 
"draw  over  their  road  the  passengers,  mer- 
chandise, and  cars  of  any  other  railroad  cor- 
poration which  may  enter  and  connect  wltb 
their  railroad."  Pasch.  Dig.  art  4900.  Id 
pursuance  of  the  same  legislative  policy,  sec- 
tion 1  of  article  10  of  the  present  Constitutlou 
provided:  "Every  railroad  company  shall 
have  the  right  wltb  its  road  to  Intersect,  con- 
nect with,  or  cross  any  railroad,  and  shall 
receive  and  transport  each  other's  passengers, 
tonnage  and  cars,  loaded  or  empty,  without 
delay  or  discrimination,  under  such  regula- 
tions as  shall  be  prescribed  by  law."  So  ar- 
ticle 4440  of  the  Revised  Statutes  of  1895  gives 
every  railroad  company  the  right  to  cross 
and  uhite  with  any  other  railroad  prevloosly 
constructed;  and  article  4441  makes  it  the 
duty  of  the  road  "previously  constructed"  to 
unite  its  tracks  with  the  new  railway.  It 
may  be  that  these  provisions  should  be  con- 
strued aa  mandatory  as  to  both  the  old  and 
new  roads.  It  would  seem  that  If  It  Is 
mandatory  as  to  one,  it  is  necessarily  manda- 
tory as  to  the  other.  These  and  other  pro- 
visions of  onr  statutes  show  the  steady  policy 
of  our  lawmakers  to  require  the  connections 
whenever  two  lines  of  railroad  Intersect  or 
Join  and  to  force  interchange  of  bosineas  be- 
tween the  connecting  carriers.  But  even  if 
It  should  be  held  that  they  require  roads 
whose  lines  Intersect  to  put  in  facilities  for 
the  Interchange  of  cars,  it  follows  from  what 
we  have  said,  that  the  commission  act  does 
not  empower  the  Commission  to  correct  the 
abuse,  when  they  have  failed  to  do  so.  But 
on  May  1,  1903  (Laws  1893,  p.  21,  C:  11).  an 
act  was  approved  which  amended  article  4494. 
and  which  Is  as  follows:  "Every  such  cor- 
poration shall  start  and  run  their  cars  for 
the  transportation  of  passengers  and  propertj 
at  regular  times  to  be  fixed  by  public  notice 
and  shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  such  passengpr^ 
and  property  as  shall  within  a  reasonable 
time  previous  thereto,  offer  or  be  offered  for 
transportation  at  the  place  of  starting  and 
at  Junctions  of  other  roads  and  at  sidings  and 
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stopping  places  established  tor  recelrlog  and 
discharging  way  passengers  and  freights,  and 
shall  take,  transport  and  discharge  snch  pas- 
sengers and  property  at  from  and  to  such 
places,  on  the  due  payment  of  the  tolls 
freight  or  fare  legally  authorized  therefor. 
Fallore  on  the  part  of  railroad  companies  to 
comply  with  the  requirements  of  this  article 
shall  be  deemed  an  abuse  of  their  rights  and 
privileges  and  subject  to  regulations  and  cor- 
rection  by  the  Railroad  Commission."  The 
amendment  consists  of  the  tnsertion  of  the 
last  provision — ^namely,  that  which  makes  It 
the  duty  of  the  Ballroad  Commission  to  cor- 
rect the  abuse — in  case  of  a  failure  to  com- 
ply with  the  law.  Stripped  of  so  much  of  Its 
verbiage  as  does  not  affect  the  matter  In 
band  the  provision  reads:  "Every  such  cor- 
poration shall  furnish  sufficient  accommoda- 
tions for  the  transportation  of  all  such  prop- 
erty as  shall  be  offered  for  transportation  at 
the  place  of  starting  and  at  junctions  of 
other  roads."  A  Junction  may  be  an  Initial 
point  of  shipment — that  Is  a  "place  of  start- 
ing"— but  If  the  purpose  of  the  act  was 
merely  to  require  the  accommodations  rea- 
sonably required  at  ordinary  stations,  why 
mention  Junctions?  The  reason  why  Junc- 
tions are  also  named,  is,  as  we  think,  that  it 
-was  contemplated  that  in  order  to  properly 
discharge  their  duty  to  the  public,  two  rail- 
roads whose  tracks  crossed  each  other  should 
have  facilities  for  the  Interchange  of  busi- 
ness from  the  track  of  the  one  to  that  of  the 
other.  If  so,  and  if  the  companies  fall  to 
make  such  connection.  It  Is  declared  an  abuse, 
and  It  Is  made  the  duty  of  the  Railroad  Com- 
mission to  correct  It 

Bnt  It  Is  Insisted  in  argument,  that  th^e 
was  no  Junction  at  the  point  of  Intersection 
of  the  two  railroads  in  question  for  the  rea- 
son that  the  crossing  was  not  at  grade.  We 
ttalnk  it  does  not  require  a  physical  contact 
of  the  rails  of  the  respective  roads  to  make 
a  Junction.  In  United  States  v.  Oregon,  eb:., 
Railroad  Company,  164  U.  S.  540,  17  Sup.  Ct 
170,  41  L.  Ed.  541,  the  court  say:  "Junction 
in  the  ordinary  acceptation  as  applied  to 
railroads  Is  the  point  where  two  or  more 
tines  of  railway  meet"  Here  the  line  of  one 
railway  Intersects  that  of  the  other,  and  we 
tbink  It  makes  no  difference  that  their  rails 
do  not  come  In  physical  contact  It  Is  clear 
tbat  the  interest  of  the  public  U  the  same 
wbetber  the  crossing  Is  at  grade  or  below 
gradfc  It  is  true  that  to  make  a  connection 
-where  the  crossing  is  not  at  grade  may  in- 
volve more  expense  to  the  railroad  companies; 
but  It  Is  not  likely  the  Legislature  were 
swayed  In  their  action  by  that  consideration. 
We  think  the  Court  of  Civil  Appeals  reached 
a  correct  conclusion.  In  reaching  that  con- 
clusion they  were  probably  misled  by  our 
opinion  In  the  case  of  Railroad  Commission  v. 
Railway  Company,  supra. 

The  Judgment  of  the  Court  of  Civil  Appeals 
Is  affirmed. 


SAN  ANTONIO  &  A.  P.  BT.  CO.  et  aL  v. 
STRIBLING. 

(Supreme  Court  of  Texas.    Nov.  16,   1905.) 

1.  Bailbo^db  —  OpsaATioN  —  Rbgbtjitiosb  — 

DlBCBIiaKATIONS — STATOTBS. 

Rev.  St  1895,  art  4574,  subd.  2,  which 
provides  that  every  railroad  company  failing 
to  receive  and  transport  without  delay  or  dis- 
criminaticn,  the  passeneers,  etc.,  destined  to 
any  point  on  the  line  ot  a  connecting  carrier, 
(diall  be  guilty  of  unjust  discrimination,  renders 
a  railway  company  liable  for  the  penalty  im- 
posed therefor,  where  it  fails  to  comply  with  a 
contract  of  shipment  binding  it  to  transport 
goods  to  a  designated  station,  and  which  states 
the  ultimate  destination  as  a  station  on  a  con- 
necting carrier's  line,  but  carries  the  shipment 
beyond  the  designated  station  and  there  de- 
livers it  to  another  connecting  carrier. 

2.  Sams. 

A  shipper  demanded  that  a  shipment 
should  be  transported  bv  the  initial  carrier  to 
a  designated  point  and  there  delivered  to  a 
connecting  carrier  for  transportation  to  a  point 
on  its  line.  The  initial  carrier  refused,  and 
the  written  contract  of  shipment  signed  by  the 
shipper  bound  the  initial  carrier  to  carry  the 
property  to  another  point  and  there  deliver  it 
to  another  connecting  carrier  for  transportation 
to  the  point  of  destination.  The  shipper  signed 
the  contract  without  reading  it  Beld,  that  the 
initial  carrier  was  not  liable  to  the  penaltj' 
imposed  by  Rev.  St  1895,  art  4574,  subd.  2, 
making  a  railroad  comiaan^  failing  to  transport 
and  deliver  without  discrimination  goods  des- 
tined to  any  part  on  a  connecting  line  guilty 
of  unjust  discrimination. 

8.   APPEAXr-COBBECTION  OF  EBBOBfl. 

Where  the  verdict  in  action  against  a  rail- 
way for  failure  to  transport  a  shipment  of 
goods  by  the  rente  demanded  by  the  shipper. 
separates  the  amounts  found  as  damages  from 
those  found  as  penalties  imposed  by  Rev.  St 
1895,  art  4574,  subd.  2,  and  shows  that  each 
of  the  penalties  was  fixed  at  a  sum  stated,  and 
the  verdict  is  erroneous  as  to  some  of  the 
penalties,  the  error  will  be  corrected  In  the  ap- 
pellate court 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  J.  C.  Stribling  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company 
and  another.  There  was  a  Judgment  of  the 
Court  of  Civil  Appeals  (8G  S.  W.  374)  affirm- 
ing a  Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed  in  part;  reversed  In 
part 

S.  B.  Fisher,  J.  H.  Talllchet  and  Baker, 
Botts,  Parker  &  Garwood,  for  plaintiffs  in 
error.  Chas  L.  Lauderdale,  for  defendant 
In  error. 

WILLIAMS,  J.  This  action  was  brought 
by  the  defendant  In  error,  Stribling,  to  re- 
cover of  the  plaintiffs  In  error,  the  San  An- 
tonio &  Aransas  Pass  Railway  Company  and 
the  Houston  &  Texas  Central  Railway  Com- 
pany, damages  and  penalties  for  which  plain- 
tiff claimed  the  defendants  had  become 
liable  to  him  in  the  shipment  of  certain, 
hogs  over  the  two  roads  from  KerrvUIe,  on 
the  first  road,  to  Graphite,  on  the  second. 
The  hogs,  amounting  to  four  carloads,  were 
owned  by  plaintiff  at  KerrvUIe;  and,  desiring 
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to  ship  them  to  Graphite,  he  applied  to  the 
first-named  defendant's  agent  at  Kerrrllle  for 
cars  for  that  purpose,  which  -were  furnished; 
and,  as  he  finished  loading  them  for  ship- 
ment, he  demanded  that  they  be  carried  by 
that  company  over  Its  road  to  San  Antonio, 
and  there  delivered  to  the  International 
ft  Great  Northern  Railroad  Company,  with 
whose  line  defendant  connected,  for  transpor- 
tation by  that  company  to  Austin,  for  de- 
livery to  the  Houston  &  Texas  Central  Com- 
pany, to  be  carried  by  It  to  Graphite.  This 
the  agent  refused  to  do,  saying  that  he  would 
only  send  the  cars  over  his  road  through 
San  Antonio  to  Giddings,  and  deliver  them 
at  that  point  to  the  other  defendant  The 
same  demand  and  refusal  were  made  with 
regard  to  all  of  the  car  loads  of  hogs,  which 
were  delivered  at  different  times  with  inter- 
vening Intervals  of  a  few  days.  The  cars, 
as  loaded,  were  delivered  to  and  received  by 
the  first-named  defendant,  and  were  sent 
over  Its  road  to  Giddings  and  were  there 
delivered  to  its  codefendant,  by  whom  they 
were  carried  to  their  destination.  As  each 
car  was  shipped  out  a  written  contract  was 
Ncecuted  to  govern  the  transportation.  The 
first  bound  the  receiving  company  only  to 
carry  to  San  Antonio,  mentioning  Graphite 
as  the  ultimate  destination  of  the  property; 
the  other  three  bound  the  company  to  carry 
to  Giddings,  also  naming  Graphite  as  tbe 
destination.  The  plaintiff  recovered  against 
the  San  Antonio  &  Aransas  Pass  Company 
a  penalty  of  $600  for  each  car,  as  for  Ite 
failure  and  refusal  to  deliver  it  to  the  Inter- 
national &  Great  Northern  Bailroad  at  San 
Antonio;  and  to  sustain  this  recovery  he 
relies  on  the  second  subdivision  of  article 
4574,  Rev.  St  1895,  and  upon  article  4575, 
giving  a  penalty  for  the  violations  of  the  first 
cited  provision.  Subdivision  2  is  as  follows: 
"(2)  Every  railroad  company  which  shall  fall 
or  refuse,  under  such  regulations  as  may  be 
prescribed  by  the  commission,  to  receive 
and  transport  without  delay  or  discrimi- 
nation the  passeng^ers,  tonnage  and  cars, 
loaded  or  empty,  of  any  connecting  line 
of  railroad,  and  every  railroad  which  shall, 
under  such  regulations  as  may  be  prescribed 
by  the  commission,  fail  or  refuse  to  transport 
and  deliver  without  delay  or  discrimination' 
any  passengers,  tonnage  or  cars,  loaded  or 
empty,  destined  to  any  point  on  or  over  the 
line  of  any  connecting  llbe  of  railroad,  shall 
be  deemed  guilty  of  unjust  discrimination; 
provided,  perishable  freights  of  all  kinds 
and  live  stock  shall  have  i^ecedence  of  ship- 
ment" 

We  are  of  the  opinion  that  a  case  was 
made  for  recovery  of  the  i)enalty  for  the 
refusal  of  the  carrier  to  deliver  the  first  car 
80  demanded.  Under  the  decision  in  the  case 
of  Inman  &  Company  v.  St.  Louis  South- 
western Railway  Company  (Tex.  Civ.  App.) 
37  8.  W.  87,  the  plaintiff  had  the  right  to 
have  the  property  received  and  carried  by 
the  first  carrier  to  San  Antonio  and  delivered 


to  tbe  connecting  carrier  selected  by  blm. 
That  decision,  upon  this  question  at  least 
was  examined  and  approved  by  this  court  on 
application  for  writ  of  error.  93  Tex.  643. 
This  right  was  asserted,  and  the  carrier  to 
whom  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company  should  deliver  the  property 
was  properly  designated  by  plaintiff  so  as  to 
impose  the  duty  to  deliver  accordingly.  The 
contract  for  the  shipment  of  the  first  car 
only  bound  that  company  to  carry  to  San 
Antonio,  at  the  same  time  stating  the  ulti- 
mate destination  as  Graphite,  all  of  wbicb 
was  consistent  with  the  routing  given  by  the 
plaintiff.  We  think  it  follows  that  this  car 
was,  in  the  language  of  the  statute,  "destined 
to"  a  point  over  >the  International  ft  Great 
Northern  Railroad,  and  that  the  failure  and 
refusal  of  the  first  carrier  to  deliver  to  that 
road  is  within  the  provision  imposing  the 
penalty. 

As  to  the  other  three  cars  the  case  Is 
different  The  offense  alleged  by  plaintiff 
Is  that  defined  in  the  second  provision  of 
subdivision  2,  and  it  Is  committed  only  by  a 
failure  or  refusal  of  one  carrier  to  transport 
and  deliver  to  a  connecting  carrier  over 
whose  road  the  cars,  etc.,  are  "destined." 
In  order  to  recover  a  penalty,  the  case  must 
be  brought  within  the  very  terms  of  the 
statute  giving  it  and  these  cannot  be  ex- 
tended BO  as  to  embrace  acts  not  covered  by 
their  language,  although  those  acts  be  wrong- 
ful. By  the  contracts  under  which  the  other 
three  cars  were  transported  they  were  destin- 
ed, not  to  San  Antonio  and  over  the  Inter- 
national ft  Great  Northern  Railroad,  but 
Giddings  and  over  the  Houston  ft  Texas 
Central  Railroad;  and  that  this  resulted  f^m 
the  illegal  demand  of  the  first  carrio:  does  not 
change  the  destination.  The  penalty  Is  not 
given  for  the  refusal  of  the  carrier  to  allow 
the  owner  of  goods  to  select  the  roads  over 
which  they  shall  be  carried,  but  for  the 
failure  or  refusal  to  transport  and  deliver 
as  they  are  actually  destined.  For  a  ref  nsal 
to  receive  goods  tendered  for  shipment  other 
remedies  are  provided.  The  plaintUF,  having 
the  right  under  the  law  as  laid  down  In  the 
case  cited,  to  have  his  property  recdved  and 
carried  as  he  directed,  would  have  bad  bU 
remedies  had  the  carrier  refused  to  receive 
it  for  such  carriage.  But  when  be  made 
these  contracts  and  delivered  the  propoty 
which  was  received  and  transptMrted  under 
them,  other  -  rights  with  theh:  appropriate 
remedies  arose,  and  these  do  not  include  the 
right  to  recover  a  penalty  given  only  for  an- 
other character  of  wrong.  Under  the  con- 
tracts it  was  the  duty  of  the  carrier  to  de- 
liver the  property  at  Giddings  to  Its  con- 
necting carrier  there,  which  it  did,  and  not 
at  San  Antonio  to  another  carrier;  and  bad 
it  failed  to  perform  that  duty  it  would  have 
been  liable  to  plaintiff. 

That  plaintiff .  signed  the  contracts  with- 
out reading  them  and  in  order  to  get  his 
bogs  shipped  does  not  brinjc  the  case  within 
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the  tenns  of  the  statute  giving  tbe  itenalty. 
Nor  would  the  fact,  if  it  existed,  that  the 
contracts  woe  without  consideration  hare 
that  effect  The  difflcnlty  remains  that  they 
fixed  the  destination,  and  this  determines 
the  right  to  the  penalty.  While  we  do  not 
see  how  It  can  be  said  that  the  contracts 
were  without  consideration,  it  is  nnnecessary 
to  discuss  that  question,  since  a  consider^ 
atlon  was  unnecessary  for  the  act  of  plaintiff 
In  fixing  the  route  by  Olddings,  so  as  to 
determine  the  destination  of  the  shipment 
and  the  dependent  question  as  to  the  penalty. 
The  same  considerations  do  not  apply  when 
-we  come  to  consider  the  liability  of  the  first 
carrier  for  damages.  A  wrong  was  done  by 
It  in  sending  plaintiff's  property  over  a  dif- 
ferent and  longer  route  than  the  one  selected 
by  him,  and,  although  no  penalty  is  given  by 
the  statute  discussed  for  that  wrong,  he  is  en- 
titled to  recover  any  damage  occasioned  by 
It;  and  the  evidence  offered  to  show  the 
transactions  between  the  plaintiff  and  de- 
fendant's agent  was  admissible. 

Besides  the  error  of  the  trial  court  In  al- 
lowing the  penalties  just  discussed,  none 
requiring  a  revwsal  of  the  judgment  la  point- 
ed out  in  the  application  for  writ  of  error. 
The  verdict  of  the  jury  separates  the 
amounts  found  as  damages  from  those  found 
as  penalties,  and  shows  that  each  of  the  four 
penalties  allowed  was  fixed  at  $500,  so  that 
the  judgment  may  be  COTrected  without  re- 
manding the  cause.  So  much  of  the  Judg- 
ment against  the  San  Antonio  &  Aransas 
Pass  Railway  Company  as  allows  $1,500  as 
penalties  for  the  last  three  cars  will  be  re- 
T-ersed,  and  judgment  will  be  here  rendered 
for  the  plaintiff  upon  the  verdict,  for  the 
remainder  of  the  amount  allowed  below; 
that  company,  however,  recovering  costs  of 
appeal  and  writ  of  error.  The  judgment 
against  the  Houston  &  Texas  Central  fiail- 
•way  Company  will  be  affirmed. 

Affirmed  in  part;  reversed  and  rendered  in 
part 


WBSTBRN  UNION  TBLEORAFH  CO.  v. 
KUYKBNDALIi. 

(Supreme  Court  of  Texas.    Nov.  16,  1909.) 

TKIXQRAPHS— DXI.AT   IN    TsANsvimHO   AND 

Dklivebiro  Telegbav. 

Where  a  telegram,  sent  from  a  place  in 
Oklahoma  Territory  to  a  distant  place  m  Texas, 
stated :  "A.  died  this  a.  m.  Will  be  at  L.  to- 
morrow evening" — and  the  telegraph  company 
bad  no  notice  of  any  of  the  conditions  ont  of 
'Which  damages  might  arise  by  reason  of  Its 
failure  to  properly  deliver  the  message,  the  re- 
cipient was  not  entitled  to  recover  damages  on 
allegatlonB  that  she  did  not  Imow  where  tlie 
remains  were  for  some  time,  and  that  she  was 
sreatly  distressed  over  these  conditions,  and 
fihat  sue  had  not  sufficient  notice  to  enable  her 
to  prepare  for  the  decent  interment  of  the 
remains  or  for  attending  the  funeral,  which 
occurred  near  her  home. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Telegraphs  and  Telephones,  S  6B.] 


Brror  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  Blmer  KuykendaU  against  the 
Western  Union  Telegraph  Company.  From 
a  judgmeat  for  plaintiff,  defendant  appealed 
to  the  Court  of  Civil  Appeals  (86  S.  W.  61). 
where  the  judgment  was  affirmed.  Defend- 
ant .brings  error.    Beversed. 

Rehearing  denied  December  IS,  1906. 

Geo.  H.  Fearons,  L.  A.  Hill,  and  N.  L. 
Lindsley,  for  plaintiff  In  error.  Chas.  L. 
Lauderdale  and  F.  J.  Johnson,  for  defendant 
in  error. 

BROWN,  J.  Ehner  Kuykendall  sued  the 
Western  Union  Telegraph  Company  for  dam- 
ages charged  to  have  been  caused  to  his  wife 
by  the  failure  of  that  company  to  transmit 
and  deliver,  in  a  reasonable  time,  the  fol- 
lowing message:  "HoUis,  O.  T.  11/18/08. 
Mrs.  Myrtle  Kuykendall,  Klngsland,  Texas. 
Win  Arant  died  this  a.  m.  Will  be  at  Lam- 
pasas tomorrow  evening  the  19th  day.  [Sign- 
ed] Walker  Arant"  It  is  alleged  that  Myrtle 
Kuykendall  was  the  wife  of  the  plaintiff, 
Elmer  Kuykendall,  and  the  sister  of  Will 
Arant  moitloned  in  the  message  as  being 
dead;  that  Walker  Arant,  the  sender  of  the 
message,  acting  for  and  on  behalf  of  Myrtle 
Kuykendall,  wrote  and  delivered  the  mes- 
sage to  the  local  operator  of  a  telephone  line 
then  being  (operated  between  Hollis  and 
Quanah,  Tex.,  to  be  by  the  telephone  com- 
pany transmitted  to  the  Western  Union  Tele- 
graph Company  at  Quanah,  Tex.,  for  trans- 
mission by  it  and  delivery  at  Klngsland,  Tex., 
to  the  party  addressed.  It  is  alleged  that  at 
the  time  the  message  was  delivered  to  the 
telephone  company  the  fees  for  soidlng  the 
message  by  the  telephone  company  to  Quanah 
and  the  charge  of  the  tel^^aph  company  for 
transmitting  It  to  Klngsland,  as  well  as  four 
dollars,  estimated  cost  of  sendlog  the  mes- 
sage beyond  the  free  delivery  limits,  were 
pfUd  by  Walker  Arant  for  and  on  behalf  of 
Myrtle  Kuykendall,  and  that  the  telegraph 
company  at  Quanah  received  the  message 
and  transmitted  it  to  Klngsland.  It  is  al- 
leged that  at  the  time  there  existed  a  cus- 
tom between  the  telegraph  company  and  the 
telephone  company  that  the  latter  should 
receive  messagea  and  transmit  them  to 
Quanah  to  be  by  the  telegraph  company 
sent  according  to  directions,  and  that  the 
telephone  company  was  authorized  to  and 
did  receive  the  charges  of  the  telegraph  com- 
pany for  such  service.  The  petition  alleges 
that  when  the  message  was  received  at 
Klngsland,  the  ageit,  within  a  short  time 
thereafter,  learned  that  Mrs.  Kuykendall  re- 
sided about  eight  or  ten  miles  in  the  country, 
which  was  beyond  the  free  delivery  limits 
of  the  company  at  that  place.  The  petition 
alleges  that  it  was  the  custom  and  habit  of 
the  telegraph  company,  upon  receipt  of  death 
messages  addressed  to  persons  reeidlng  out- 
side the  free  delivery  limits,  to  immediately 
■end  a  service  message  to  the  sending  office 
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and  Inquire  whether  the  coot  of  delivering 
the  message  outside  the  free  delivery  limits 
had  been  paid  or  secured;  but  In  this  In- 
stance the  agent  at  Klngsland  delayed  send- 
ing the  service  message  until  It  was  so  late 
that  It  was  not  received  at  Quanah  until  the 
next  morning  at  9  o'clock,  which  resulted  In 
delay  In  delivering  the  message  to  Mrs.  Kuy- 
keudall  until  about  6  o'clock  p.  m.  of  the 
19th  day  of  the  month.  It  la  alleged  In  the 
petition  that  Mrs.  Kuykendall  did  not  know 
where  the  remains  were  for  some  time,  and 
that  she  was  greatly  distressed  over  these 
conditions ;  that  she  had  not  sufficient  notice 
to  enable  her  to  prepare  for  the  decent  In- 
terment of  the  remains  or  for  attending  the 
funeral,  which  occurred  at  Tow  Valley,  In 
the  country  near  to  her  home.  It  Is  fur- 
ther alleged  that  the  body  was  brought  by 
Walker  Arant  to  Lampasas  on  the  19th,  and, 
nobody  being  there  to  direct  him  as  to  the 
place  of  burial,  he  carried  the  body  Into  the 
country,  and  It  was  kept  over  until  the  morn- 
ing of  the  21st  before  It  was  Interred,  which 
caused  It  to  become  very  offensive,  so  that 
the  coffin  conld  not  be  opened  and  no  view 
tak«i  of  the  remahis.  Th«e  are  no  allega- 
tions showing  that  the  agent  of  the  telegraph 
company  at  Quanah,  or  at  Klngsland,  had 
any  notice  of  the  facts  thus  alleged,  except 
what  would  be  given  by  the  language  of  the 
telegram  Itself.  The  telegraph  company  ex- 
cepted to  the  petition  because  it  did  not  al- 
lege facts  showing  that  the  telegraph  com- 
pany had  notice  of  any  of  the  conditions  out 
of  which  the  damages  charged  against  it 
might  arise  by  reason  of  its  failure  to  proper- 
ly perform  the  service  of  transmitting  and 
delivering  the  message.  The  trial  court  over- 
ruled the  exception,  and,  upon  trial  before 
the  district  Judge  without  a  Jury,  Judgment 
was  given  to  the  plaintiff  for  $1,850,  which 
Judgment  was  affirmed  by  the  Court  of  Civil 
Appeals. 

If  Win  Arant  had  been  buried  In  Okla- 
homa, where  he  died,  and  the  plaintiff  had 
sued  the  telegraph  company  because  his 
wife  was,  by  its  negligence,  deprived  of 
the  opportunity  to  attend  the  funeral,  the 
telegram  would  be  held  sufficient  to  give  no^ 
tlce  to  the  telegraph  company  that  Mrs.  Kuy- 
kendall would  probably  desire  to  respond 
to  the  message  by  going  to  the  place  where 
her  brother  had  died,  in  order  to  be  present 
at  his  burial.  W.  U.  T.  Co.  v.  Carter,  86  Tex. 
580,  22  S.  W.  961,  34  Am.  St.  Rep.  826.  Cer- 
tainly the  same  language  cannot  be  held  to 
give  notice  to  the  telegraph  company  that 
the  remains  of  the  brother  would  be  carried 
to  Texas  for  burial  That  would  be  such  a 
contradiction  in  construction  that  every  mes- 
sage of  the  kind  would  leave  the  telegraph 
company  in  doubt  whether  It  was  required  to 
use  due  care  to  facilitate  the  party's  attend- 
ance at  the  funeral  at  the  place  of  death  or 
to  notify  the  sendee  that  the  body  would 
be  shipped  to  the  place  of  bis  or  her  residence 
for  Interment   The  result  to  be  anticipated 


would  be  very  different  The  constroctlon 
given  in  the  case  cited  Is  consistent  with 
the  ordinary  course  of  the  affairs,  for  one 
would  naturally  expect  the  deceased  person 
would  be  burled  In  the  vicinity  of  his  resi- 
dence, where  he  died.  The  phrase,  "will  be 
at  Lampasas  tomorrow  evening  the  19th 
day,"  clearly  means  that  the  sender,  Walka 
Arant,  would  be  at  Lampasas  at  the  time 
named ;  but  there  is  nothing  in  the  terms  of 
the  message  to  indicate  that  he  would  carry 
the  body  of  the  deceased  with  him.  Neither 
did  the  message  give  notice  to  the  telegraph 
company  that  the  deceased  would  be  buried 
in  the  family  burying  ground,  near,  the  home 
of  the  sister,  nor  of  any  facts  or  circum- 
stances which  would  make  It  necessary  for 
her  to  make  preparation  to  receive  the  body 
or  to  enable  her  to  attend  the  funeral.  The 
facts  relied  upon  as  constituting  the  dam- 
age to  her  and  causing  her  mental  suffer- 
ing were  not  made  known  to  the  telegraph 
company  by  the  message  or  other  means. 
The  trial  court  erred  In  overruling  tt« 
defendant's  exception  to  the  plaintiff's  peti- 
tion, for  which  error  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  are 
reversed,  and  the  cause  remanded. 


HOUSTON  &  T.  C.  K.  00.  t.  ANGLIN. 
(Supreme  Court  of  Texas.    Nov.  ^,  1905.1 

1.  Dauaobb  —  Assessment  —  ExEismoN  oi 

PEBSON— RlOHT  or  COUBT  TO  CoMPEI.. 

Where  plaintiff,  in  an  action  for  personal 
injuries,  voluntarily  exhibited  to  the  Jury  his 
injured  chest,  it  was  error  to  refuse  to  compel 
him  to  exhibit  it  to  a  physician  who  testified 
that  he  had  examined  him  shortly  after  the 
accident,  and  that  his  chest  was  then  deformed, 
for  the  purpose  of  showing  by  the  physician 
that  the  same  condition  which  existed  at  the 
time  of  the  trial  existed  immediately  after  the 
accident. 

[Eld.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Damages,  f  531.] 

2.  Neolioenck  —  CoNTBiBxrroBT  Neouqerci 

— BUKDEN  OF  PBOOF. 

A  defendant  in  a  personal  injury  actiOD. 
who  relies  on  the  defense  of  contributory  negli- 
gence, must,  to  maintain  the  defense,  make  it 
appear  by  a  preponderance  of  the  evidence  that 
plaintiff  was  guilty  of  contributory  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  {{  229,  274.] 

Error  from  Court  of  Olvil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  J.  A.  Anglin,  Jr.,  against  the 
Houston  &  Texas  Central  Railroad  Com- 
pany. There  was  a  Judgment  of  the  Court  of 
Civil  Appeals  (86  S.  W.  785),  affirmhig  « 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

S.  R.  Fisher.  J.  H.  TalUchet,  8.  W.  Fisher, 
and  Baker,  Botts,  Parker  ft  Garwood,  fbr 
plaintiff  in  error.  Allen  &  Hart,  for  defend- 
ant In  error. 

OAINES,  0.  J.  J.  A.  Anglin,  Jr.,  a  mhior. 
was  riding  in^a  laund(y;j»^jgpg,[^hlch  w«. 
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being  driven  by  a  companloa  At  a  crossing 
of  tbe  track  of  the  Houston  &  Texas  Central 
Railroad  Company  tbe  wagon  was  struck  by 
an  engine  of  tbe  company,  and  young  Anglln 
was  tbrown  out  and  Injured.  His  father,  J. 
A.  Anglln,  brought  suit  against  tbe  company 
to  recover  damages  to  himself,  and  tbe  son, 
through  his  father  as  bis  next  friend,  also 
sued  the  company  to  recover  damages  for 
tils  own  personal  Injuries.  Tbe  cases  were 
tried  together,  presumably  by  agreement  of 
counsel,  and  resulted  In  a  verdict  and  Judg- 
ment for  each  of  them.  Tbe  Court  of  Civil 
Appeals  reversed  tbe  Judgment  in  favor  of 
tbe  father,  and  remanded  that  cause,  but 
affirmed  the  recovery  for  the  son.  This  writ 
of  error  was  sued  out  to  reverse  tbe  Judg- 
ment in  favor  of  the  soa     * 

It  Is  first  complained  that  tbe  court  erred  In 
refusing  to  compel  the  plalntifT,  J.  A.  Anglln. 
Jr.,  who  had  given  testimony  In  his  own  be- 
half, and  during  the  course  of  his  examina- 
tion bad  voluntarily  exhibited  his  breast  to 
tbe  jury,  to  again  exhibit  it  to  Dr.  Bennett,  a 
witness  for  tbe  defendant  Dr.  Bennett  had 
testified  that  he  examined  the  plaintiff  a 
short  while  after  the  accident,  and  that  his 
breast  was  then  deformed;  and  it  was  pro- 
posed to  show  by  the  witness,  after  ecamin- 
Ing  the  alleged  injured  part  of  tbe  plaintiff, 
that  tbe  same  condition  which  existed  at  the 
time  of  the  trial  existed  Immediately  after 
tbe  accident  The  counsel  for  the  defendant 
In  error  objects  to  the  consideration  of  the 
assignment,  for  tbe  reason  that  In  the  brief 
In  the  Court  of  Civil  Appeals  it  Is  not  fol- 
lowed by  a  sufficient  proposition,  as  required 
by  the  rules.  We  think,  however,  that  tbe 
proposition,  though  unnecessarily  prolix, 
manifests  clearly  tbe  point  relied  upon  to 
sbow  error  in  the  ruling. 

In  the  case  of  tbe  Chicago,  Bock  Island  Se 
Texas  Railway  Company  v.  Langston,  82  Tex. 
70©,  50  S.  W.  574,  51  S.  W.  331,  the  plain- 
tiff, who  had  lost  ber  feet  In  a  railroad  acci- 
dent and  brought  suit  to  recover  for  her  in- 
Jnrles,  in  course  of  her  examination  as  a 
witness  exhibited  ber  amputated  members  to 
the  Jury,  and  they  were  examined  by  medi- 
cal experts  of  her  own  selection,  who  testi- 
fied In  relation  thereto.  Counsel  for  the  de- 
fendant moved  the  court  to  require  ber  to 
exhibit  them  again  for  examination  by  medi- 
cal' experts  of  their  selection,  but  the  motion 
was  overruled.  Upon  appeal  to  the  Court  of 
Olvll  Appeals  the  majority  of  tbe  court  held 
that  this  was  error.  The  other  Justice  dis- 
sented. Tbe  question  and  another,  upon 
which  there  was  also  a  dissent  were  certified 
to  this  court.  In  the  original  opinion  we 
answered  the  other  question,  but  declined  to 
answer  that  In  reference  to  compelling  the 
plaintiff  to  exhibit  her  limbs  a  second  time. 
A  motion  having  been  made  asking  us  to  re- 
consider and  answer  tbe  latter  question,  we 
sustained  the  opinion  of  the  majority  of  tbe 
Court  of  Civil  Appeals  on  that  point  We 
save  no  reason  for  our  conclusion,  but  gave 


the  matter  very  careful  consideration.  Tbe 
views  which  prevailed  with  us  are  well  stated 
in  the  following  remarks  of  Mr.  Justice 
Stephens,  who  spoke  for  tbe  majority  of  the 
Court  of  Civil  Appeals:  "But  Inasmuch  as 
appellee  invited  an  Inspection  and  examina- 
tion of  ber  wounded  limbs  by  making  profert 
of  them  on  the  trial,  we  have  finally  con- 
cluded that  tbe  case  presents  a  different  ques- 
tion from  that  so  often  considered,  and  that 
its  solution  should  not  be  Influenced  by  our 
cherished  Anglo-Saxon  principle  of  personal 
security.  In  our  opinion.  It  would  be  a  per- 
version of  that  principle  to  apply  It  in  a 
case  like  this,  where  the  plaintiff,  unfortu- 
nate and  pitiable  tbough  she  be,  voluntarily 
lays  bare  before  tbe  court  and  Jury  bar 
afflicted  members  for  tbe  inspection  and  ex- 
amination of  the  Judge,  Jury,  and  advocate. 
For  all  tbe  purposes  of  tbe  trial,  she  thus 
waived  her  right  to  object,  upon  tbe  ground 
of  an  invasion  of  ber  right  of  personal  se- 
curity, to  a  reasonable  and  proper  examina- 
tion, under  tbe  direction  of  the  court  of  the 
wounded  parts.  She  thus,  by  ber  own  vol- 
untary act,  conferred  upon  tbe  court  Juris- 
diction to  compel  what  otherwise  she  might 
have  refused  to  submit  to.  Having  conferred 
tbe  jurisdiction,  she  could  not  take  It  away 
at  pleasure  without  trifling  with  the  court 
It  lasted  as  long  as  the  trial  lasted."  The 
rule  acted  upon  in  that  case  that  where  a 
party  has  once  exhibited  his  person  to  the 
Jury  to  show  the  extent  of  bis  injuries,  he 
may  be  required  during  the  course  of  the  trial 
to  re-exhibit  them,  has  never  been  modifled 
by  this  court  In  Austin  &  N.  W.  Railway 
Co.  V.  Cluck,  77  8.  W.  403,  8  Tex.  Ct  Rep.  681, 
04  L.  B.  A.  494,  we  held  that,  where  a  party 
had  not  voluntarily  exhibited  bis  person  to 
the  Jury,  a  court  had  no  power  to  compel 
him  to  do  so.  But  It  is  obvious  that  that 
case  presented  a  very  different  question  from 
that  involved  in  Railway  Company  v.  Langs- 
ton,  supra,  and  that  the  decisions  tn  the  two 
cases  are  in-  nowise  inconsistent  We  are 
unable  to  distinguish  between  the  point  in 
this  case  and  that  in  tbe  Langston  Case.  If 
.the  plaintiff  bad-  been  compelled  to  exhibit 
again  bis  breast  in  the  presence  of  Dr.  Ben- 
nett, and  the  witness,  after  examining,  had 
been  enabled  to  say  that  he  saw  no  difference 
between  its  condition  at  such  time  and  what 
it  was  at  the  time  of  tbe  accident  the  testi- 
mony would  have  been  material.  We  con- 
clude that  tbe  court  erred  in  its  ruling  in  this 
particular,  and  that  for  this  error  the  Judg- 
ment must  be  reversed. 

Error  Is  also  assigned  upon  the  following 
charge  of  the  court:  "In  order  to  defend 
against  liability  on  account  of  alleged  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, J.  A.  Anglln,  Jr.,  the  burden  of  proof  is 
on  defendant  to  prove,  by  a  preponderance  of 
the  evidence,  that  tbe  plaintiff,  J.  A.  Anglln, 
Jr.,  was  guilty  of  contributory  negligence  un- 
der tbe  law  given  by  the  court  and  herein 
deflned."    In  passing  upon  a  similar  charge 
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in  the  case  of  Galf,  Colorado  &  Santa  V6 
Railway  Company  t.  Hill,  95  Tex.  638,  69  S. 
W.  140,  this  court.  In  answer  to  a  certified 
question,  said:  "If  the  plaintiffs'  erldence 
made  It  necessary  that  they  should  explain 
the  conduct  of  the  deceased  to  exculpate  him 
from  the  charge  of  contributory  negligence, 
It  was  Improper  for  the  court  to  charge  the 
Jury  that  the  burden  of  proof  was  upon  the 
defendant  to  establish  the  defense  of  con- 
tributory negligence,  because  such  charge  was 
calculated  to  lead  the  Jury  tb  believe  that 
they  should  consider  alone  the  evidence 
offered  by  the  defendant  upon  that  Issue" — 
citing  Railway  v.  Reed,  88  Tex.  447,  81  S.  W. 
1068.  But  the  case  of  Gulf,  Colorado  & 
Santa  F6  Railway  Company  v.  Howard,  96 
Tex.  582,  75  S.  W.  805,  Is  authority  for  the 
proposition  that  such  a  charge,  though  erro- 
neous, is  not  prejudicial,  provided  it  be  cor- 
rected by  other  parts  of  the  same  charge. 
Since  this  Judgment  Is  to  be  reversed,  and 
since  It  Is  easy  to  avoid  the  error  upon  an- 
other trial,  we  deem  It  an  unnecessary  labor 
to  Inquire  whether  the  charge  In  question 
falls  within  that  rule. 

It  Is  also  insisted  that  the  evidence  of  the 
plaintiff  and  of  his  own  witnesses  exposed 
him  to  a  suspicion  of  contributory  negligence, 
and  that  therefore  the  burden  was  upon  him 
to  show  that  he  was  not  guilty  of  such  negli- 
gence. That  rule  was  at  one  time  recognized 
by  this  court  as  the  law  of  this  state,  but  It 
is  now  definitely  settled  that  In  every  case 
in  which  the  plaintiff  seeks  to  recover  of  de- 
fendant on  the  ground  of  negligence  of  the 
defendant,  and  the  defendant  relies  upon  the 
defense  of  contributory  n^Ugence,  In  order 
to  maintain  that  defense,  It  must  appear  by  a 
preponderance  of  the  evidence  that  the  plain- 
tiff was  guilty  of  such  negligence. 

For  the  error  first  pointed  out,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
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EDWARDS. 

(Supreme  Court  of  Texas.    Nov.  24,  1905.) 

1,  Cabbixbs — Cakbiaox  of  LiivK  Stock— Ship- 
ping Contracts — AnrHOBixY  or  Agent. 

An  authorized  a^ent  of  a  railroad,  who 
receives  cattle  for  shipment  without  objection 
under  a  parol  agreement  made  by  an  unauthoriz- 
ed a^ent,  binds  the  company  by  his  authority, 
notwithstanding  the  want  of  authority  of  the 
agent  who  made  the  contract 

2.  Same — Scope  of  Agent's  Authobitt. 

A  railroad,  which  places  an  agent  in  charge 
of  its  business  at  a  station  and  empowers  him 
to  contract  for  the  shipment  of  freight,  holds 
him  out  to  the  public  as  having  authority  to 
contract  with  reference  to  all  the  necessary  and 
ordinary  details  of  the  business,  and  within  the 
range  of  such  business  he  is  a  general  agent. 
8.  Same  —  Connecttno  Cabbixbs  —  Duty  of 

Initiai.  Cakbtkb. 

In  the  absence  of  an  agreement  or  course 
of  business  to  the  contrary,  an  initial  carrier  is 
bound  only  to  safely  carry  and  deliver  to  the 
next  carrier. 

[Ed.   Note. — Fo'  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {  950.] 


4.  Same — Atjthobitt  of  Aoert, 

A  local  freight  agent  of  a  railroad  ordina- 
rily has  no  anthorlty  to  bind  the  railroad  to 
carry  freight  beyond  Its  line,  unless  It  is  shown 
that  the  railroad  has  engaged  In  the  business  of 
carrying  freight  beyond  Its  line. 
6.  Samk. 

A  local  freight  agent  of  a  railroad  has  no 
authority  to  bind  the  railroad  by  an  agreement 
that  cattle  shall  be  shipped  in  a  solid  train 
without  mixing  any  other  freight  with  them,  or 
that  the  train  shall  be  drawn  by  a  single  engine. 

6.  Saicb — DamaiGKS — EvmBNCE. 

In  an  action  against  a  carrier  for  breach  of 
a  contract  for  the  shipment  of  cattle,  where 
plaintiff  testified  that  he  formed  his  opmlon  of 
the  market  value  of  the  cattle  at  destination 
from  the  estimate  of  value  which  commission 
men  place  upon  cattle  for  the  purpose  of  deter- 
mining the  amount  to  be  loaned  on  them,  de- 
fendant should  have  been  permitted  on  cross- 
examination  to  ask  him  what  he  paid  for  the 
cattle  when  he  purchased  them  and  the  cost  of 
shipping  them  to  destination. 

7.  Evidence — Heabsat. 

Evidence  as  to  the  value  of  cattle  in  a  cei^ 
tain  vicinity,  as  ascertained  by  the  witness  from 
Inquiry  of  cattle  raisers  in  that  vicinity,  is 
hearsay. 

Error  from  Court  of  Civil  Appeals  of 
Third  Supreme  Judicial  District 

Action  by  Jackson  &  Edwards  against  the 
Gulf,  Colorado  &  Santa  V6  Raiload  Com- 
pany. There  was  a  Judgment  of  the  Ooort 
of  Civil  Appeals,  afiSjrming  a  Judgment  for 
plaintiff  (86  S.  W.  47),  and  defendant  brings 
error.    Reversed. 

J.  W.  Terry,  Chas.  K.  Lee,  and  Matthews  & 
Browning,  for  plaintiff  in  error.  Walter 
Acker,  for  defendants  In  error. 

BROWN,  J.  Jackson  &  Edwards  sued  the 
railroad  company  to  recover  damages  for 
breach  of  a  contract  in  the  shipment  of  cattle 
from  Lampasas  to  Halls  and  Sepulpa,  Ind.  T. 
Upon  trial  the  Jury  returned  a  verdict  tor 
^,000  damages.  Prom  the  statement  made 
by  the  Court  of  Civil  Appeals  we  condense 
the  following  as  the  facts  found  by  that  court: 

On  the  1st  day  of  March,  1902,  J.  L  Conway 
was  the  live  stock  agent  of  the  Gulf,  Colo- 
rado &  Santa  P6  Railroad  Company,  and  as 
such  on  that  day  entered  into  a  parol  agree- 
ment with  Jackson  &  Edwards  whereby  It 
was  agreed  that  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company  should  furnish,  at 
Lampasas,  Tex.,  at  the  request  of  the  ship- 
pers, sufl^dent  cars  to  ship  about  3,000  bead  of 
cattle  from  Lampasas  to  Halls  and  Sepolpa. 
Ind.  T.  It  was  agreed  that  the  cattle  should  be 
shipped  In  special  solid  stock  trains,  unmixed 
with  other  cars  or  freight,  and  that  each 
train  should  be  drawn  by  a  single  engine — ^not 
to  be  run  as  a  double-header  train — and 
should  make  the  trip  in  27  hours.  Plaintiffs 
were  the  owners  of  about  2,053  bead  of  the 
cattle;  the  remainder  being  the  property  of 
other  persons.  About  the  11th  day  of  April 
of  that  year  the  shippers  directed  that  tlte 
railroad  company  should  furnish  them  cars 
sufficient  to  ship  about  2,300  head  at  cattle, 
and  on  the  15th  day  of  April  the  railroad 
company  sent  to  Lampasas  two  tralna,  of  35 
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cars  eacb;  each  train  being  drawn  by  two 
engines.  Tbe  cars  were  not  bedded  nor  pre- 
pared for  loading,  which  caused  some  delay 
at  Lampasas.  The  shippers  protested  against 
the  nse  of  the  double-header  trains,  Insisting 
on  the  use  of  one  engine  for  each  train;  but 
the  railroad  company  persisted  In  using  the 
double-header  trains.  The  local  agent  at 
Lampasas  knew  the  terms  of  the  parol  con- 
tract between  Conway  and  the  shippers,  re- 
ceived the  cattle,  and  loaded  them  on  tbe 
cars,  knowing  that  they  were  being  shipped 
under  that  agreement  After  the  cattle  were 
loaded  the  agent  presented  to  tbe  slilppers  80 
contracts  for  their  signatures,  each  of  whldi 
contained  the  stipulation  that  each  carrier 
mentioned  in  the  contract  limited  its  liability 
to  its  own  line;  tbe  contract. being  otherwise 
In  the  usual  form  of  such  contracts  of  ship- 
ment. Jackson  &  Edwards  objected  to  sign- 
ing tbe  contracts,  and  insisted  that  they  were 
shipping  under  the  contract  made  with  Con- 
way ;  but  the  agent  Informed  them  that  unless 
they  signed  the  contracts' the  cattle  would  not 
be  shipped,  after  which  they  signed  the  con- 
tracts and  accepted  them  as  parts  of  the  parol 
contract  and  for  the  purpose  of  securing  the 
carriage  on  the  freight  trains  of  themselves 
and  their  men  in  charge  of  tbe  cattle.  On 
the  way  the  railroad  company  attached  other 
cars  to  eacb  train,  thereby  causing  delay  and 
rough  handling  of  the  cattle.  The  second 
train  was  42  hours  in  making  tbe  trip,  and 
tbe  cattle  arrived  at  Halls  In  the  night,  and 
wore  tamed  loose  in  the  open  country,  be- 
cause there  were  no  pens  in  wUcb  to  place 
them,  whereby  they  were  'injured  to  the 
amount  of  the  verdict  Conway,  as  live  sto<^ 
agent  of  the  railroad  company,  bad  authority 
to  make  contracts  for  the  shipment  of  cattle 
over  any  part  of  its  line,  and  had  such  author- 
ity as  was  usually  vested  in  the  local  agent 
of  the  railroad  company  at  a  station. 

The  principal  question  of  law  that  Is  In- 
Tolved  in  this  case  is  whether,  under  the  facts 
found  by  tbe  Court  of  Civil  Appeals,  Conway, 
tbe  soliciting  agent  of  the  plaintiff  In  error, 
or  Curtis,  the  station  agent  at  Lampasas,  had 
authority  to  make  the  parol  contract  claimed 
by  the  defendants  in  error.  If  Conway  made 
tbe  parol  contract  by  authority,  it  matters 
not  whether  Onrtls  had  authority  or  not ;  and 
if  Curtis  had  the  authority  to  make  tbe  con- 
tract and  Conway  Iiad  not  the  contract 
Tvould  be  binding  under  the  facts  found,  for, 
when  Curtis,  knowing  of  the  contract  and  its 
terms,  received  the  cattle  for  shipment  under 
the  parol  agreement  without  objection,  that 
contract  became  binding  upon  the  company 
by  reason  of  tbe  authority  of  Curtis  to  make 
It  The  Court  of  Civil  Appeals  found  that 
Conway  had  all  the  authority  that  a  station 
agent  had,  and,  accepting  that  as  a  finding  of 
fact,  we  can  st.>Ive  the  legal  question  by  as- 
certaining what  authority  Curtis  bad. 

Tbe  same  rule  of  law  applies  to  agenta  of 
railroad  companies  as  to  agents  of  natural 
persons,  which,  applied  to  the  facts  of  this 


case,  is  well  expressed  in  the  following  ex- 
tract: "Where  a  railroad  company  places  an 
agent  in  charge  of  its  business  at  a  station,, 
and  empowers  him  to  contract  for  tbe  ship- 
ment of  freight  it  holds  him  out  to  the 
public  as  having  the  authority  to  contract 
with  reference  to  all  the  necessary  and  or- 
dinary details  of  the  business,  and  within 
the  range  of  such  business  be  becomes  a  gen- 
eral agent"  6  Am.  &  Eng.  'Eacy.  Law,  p. 
861,  I  IS.  Consistently  with  that  general' 
rule  this  court  has  held  that  the  local  agent 
of  a  railroad  company,  having  the  power  to- 
contract  for  the  shipment  of  cattle,  has  also 
authority  to  agree  with  tbe  shipper  upon  a 
time  at  which  the  cars  necessary  for  that 
shipment  shall  be  furnished.  McCarty  v. 
Railroad  Co.,  79  Tex.  87,  16  S.  W.  164;  Rail- 
way Co.  V.  Hume,  87  Tex.  219,  27  S.  W.  110. 
These  cases  rest  upon  the  well-recognized 
rule  of  law  that  by  conferring  upon  an  agent 
express  power  to  do  certain  acts,  the  author- 
ity is  implied  to  do  whatever  may  be  neces- 
sary to  execute  the  express  power.  It  is 
held  in  the  cases  referred  to  that  the  author- 
ity to  contract  for  the  Ailpment  Implied  tbe 
power  to  make  tbe  agreement  to  furnish  cars 
at  a  given  time.  It  was  necessary  to  enable 
tbe  agent  to  properly  perform  his  duties.  But 
■it  has  also  been  held  that  the  local  agent  of 
a  railroad  company  has  no  authority  to  con- 
tract for  the  furnishing  of  cars  at  a  station 
other  than  his  own,  nor  to  make  any  con- 
tract which  will  bind  the  company  with  refer- 
ence to  freight  to  be  received  at  a  different 
station.  Railway  Co.  v.  Dinwiddle,  21  Tez. 
Civ.  App.  344,  51  S.  W.  358;  Railway  Co.  v. 
Belcher,  88  Tex.  649,  82  S.  W.  618.  The  cases 
last  dted  show  that  the  authority  of  Curtis 
did  not  extend  to  the  performance  of  any  act 
for  which  he  had  not  express  authority,  un- 
less it  was  a  thing  necessary  for  him  to  do 
in  the  execution  of  tbe  powers  expressly 
given. 

It  is  a  general  rale  of  law,  supported  by 
the  weight  of  authority  and  by  sound  reason- 
ing, that  In  the  absence  of  an  agreement  or 
course  of  business  to  tbe  contrary  the  initial 
carrier  Is  Bound  only  to  safely  carry  and  de- 
liver to  the  next  carrier.  Railwaji  Co.  v> 
Mfg.  Co.,  16  Wall.  324,  21  L.  Ed.  297;  RaU- 
way  Co.  V.  Pratt  22  Wall.  124.  22  L.  Ed.  827. 
It  logically  follows  that  a  local  freight  agent 
of  a  railroad  company  ordinarily  has  no  au- 
thority to  bind  the  corporation  to  carry 
freight  beyond  Its  line.  6  Am.  ft  Elng.  Ency. 
Law,  p.  352,  and  cases  cited  In  note  3.  It 
therefore  follows  that  the  contract  which  is 
claimed  to  have  been  made  to  carry  tbe 
freight  beyond  the  line  of  the  plaintiff  in 
error  was  without  authority,  unless  It  shall 
be  shown  that  the  railroad  company  baa  en- 
gaged in  carrying  freight  beyond  its  line,  in 
which  event  the  power  might  be  Implied  from 
tbe  course  of  business,  since  the  local  agent 
would  be  authorized  to  contract  for  the  per- 
formance of  those  things  usually  done  by  the 
company.    But  no  fact  Is  found  bT^the  Court 
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of  GlTlI  Appeals,  nor  Is  any  evidence  pointed 
out  by  coausel  for  defendants  In  error,  wblcta 
tends  to  stow  sacb  a  course  of  busluess.  The 
stipulation  In  the  contract  for  delivery  at  a 
certain  time  necessarily  involved  tlie  per- 
formance-of  it  beyond  the  line  of  the  plaintiff 
in  error,  and  was  therefore  unauthorized 
upon  the  facts  which  are  before  us,  whether 
made  by  Conway  or  by  the  local  agent  It 
Is  not  necessary  for  us  to  determine  in  this 
case  whether  the  local  agent  might  not  have 
contracted  for  the  delivery  of  the  freight  upon 
the  line  of  the  plaintiff  in  error  at  a  given 
time.  The  authorities  are  in  conflict  upon 
that  question,  and  we  do  not  find  It  neces- 
Mry  to  express  an  opinion  upon  It 

The  provision  of  the  contract  that  the  cat- 
tle were  to  be  shipped  in  solid  trains,  with- 
out mixing  other  freight  with  them,  and  al- 
so that  each  train  should  be  drawn  by  a 
single  engine,  must  be  held  to  be  unauthw- 
Ized,  and  not  binding  upon  the  railroad  com- 
pany, for  the  same  reasons  which  deny  to  the 
local  agent  the  authority  to  contract  to  fur- 
nish cars  at  another  station.  The  ctiaracter 
of  the  trains  which  were  to  be  run  in  the 
transportation  of  those  cattle  and  the  number 
of  engines  to  be  used  were  matters  under  the 
charge  and  control  of  entirely  different  depart- 
ments from  ttiat  in  which  Conway  or  the  loca  1- 
agent  of  the  railroad  company  was  engaged. 
It  was  not  necessary,  to  enable  either  Coo- 
way  or  Curtis  to  execute  the  power  of  re- 
ceiving and  shipping  the  cattle,  that  those 
cars  should  be  hauled  in  solid  trains  without 
other  cars ;  nor  was  it  necessary  to  the  per- 
formance of  this  duty  that  the  number  of 
«Dgiues  to  be  used  should  be  restricted  as  was 
done  by  the  contract  These  subjects  were 
as  much  beyond  the  authority  of  the  local 
-agent  at  Lampasas  as  it  would  have  been  to 
contract  for  the  delivery  of  cars  upon  the 
said  line  of  railroad  at  Temple,  and,  by  the 
same  reasoning  upon  which  our  decisions 
rest  which  limit  the  authority  of  the  local 
agent  to  his  own  station,  his  authority  must 
■be  limited  to  his  department  of  service. 

The  conclusion  that  we  have  reached  re- 
sults in  a  reversal  of  the  judgment  and  re- 
manding the  case  for  another  trial.  There 
are  many  assignments  of  error  upon  other 
questions  embraced  in  the  application  of  1S6 
printed  pages,  and  we  do  not  feel  called  up- 
on to  discuss  those  questions  in  detail;  but 
there  are  some  assignments  of  error  that  we 
think  should  be  examined  and  discussed  In 
view  of  another  trial. 

As  the  measure  of  their  damages,  plaintiffs 
claim  the  difference  l>etween  what  the  cattle 
in  their  damaged  condition  would  have  sold 
tor  at  Halls  and  the  sum  they  would  have 
brought  if  they  bad  been  transported  with 
ordinary  care  and  reasonable  dispatch.  Plain- 
tiff Jackson,  being  on  the  stand  In  behalf  of 
plaintiffs,  testified  to  what  the  cattle  would 
have  been  worth  on  the  market  at  Halls,  If 
delivered  in  good  condition,  and  what  they 


were  worth  in  tlie  condition  In  which  they 
were  delivered.  He  stated.  In  substance,  tliat 
he  had  not  known  of  any  cattle  being  aold  at 
Halls  or  in  that  vicinity  during  the  season, 
except  some  of  the  same  herd  that  he  sold 
subsequently,  and  that  he  formed  bis  opin- 
ion of  the  market  value  of  the  cattle  at  Halls 
from  the  estimate  of  value  which  the  com- 
mission men  placed  upon  cattle  for  the  pur- 
pose of  determining  the  amount  to  be  loaned 
on  them.  After  he  had  thos  testifled.  the 
defendant  upon  cross-examination  atked  in 
substance  what  he  had  paid  for  the  cattle 
when  he  purchased  them  in  Texas,  and  the 
cost  of  shipping  them  to  Halls,  to  which  the 
plaintiffs'  counsel  objected  on  the  ground 
that  the  proposed  evidence  was  immateriaL 
The  court  sustained  the  objection,  and  tlie 
defendant  lias  presented  assignments  which 
challenge  the  correctness  of  that  ruling.  "In 
order  to  establish  the  market  value  at  tlie 
place  of  delivery,  it  was  necessary  that  tbe 
evidence  should  show  that  cattle  of  like 
quality  had  been  bought  and  sold  at  that 
place  during  the  season  in  sufficient  quantity 
and  often  enough  to  show  a  market  value." 
2  Snth.  on  Damages,  p.  1213 ;  Pacific  Express 
Co.  V.  Lothrop  (Tex.  Civ.  App.)  49  S.  W.  898. 
The  testimony  of  Jackson  not  only  failed  to 
establish  a  market  value  for  such  cattle  at 
Halls  at  the  time  they  arrived  there,  but  In 
fact  showed  that  his  estimate  was  not  based 
upon  any  such  value,  but  upon  the  opinions 
of  men  who  were  not  engaged  In  buying,  bnt  In 
lending  money  upon,  cattle.  The  rales  of  law 
for  ascertaining  damages  are  not  inflexible, 
but  tbe  ctrcomStances  of  each  case  must  con- 
trol. "What  is  required  Is  that  reliable  and 
satisfactory  evidence  shall  be  produced  from 
which  the  value  of  the  property  In  contro- 
versy may  be  ascertained  with  a  reasonable 
degree  of  certainty."  8  Sedg.  Dam.  p.  630. 
The  evidence  excluded  fills  the  reqairements 
of  that  rule,  and  was  peculiarly  applicabl<> 
in  this  case,  and  would  have  furnished  a  test 
of  tbe  correctness  of  Jackson's  estimate  of 
tbe  value  of  the  cattle.  Tbe  court  erred  In 
excluding  the  evidence. 

The  defendant  offered  to  prove  by  witness 
Grarltt  that  in  May,  1902,  something  like  a 
month  after  the  shipment  of  these  cattle 
from  Lampasas,  the  witness  was  in  the  coon- 
try  near  Ijampasas  from  which  the  plaintiff'^ 
had  purchased  their  cattle,  and  by  inquiry 
of  cattle  raisers  In  that  section  of  the  country 
he  learned  what  the  value  of  cattle  was  in 
that  vicinity  In  March  and  April,  and  that  tbe 
price  had  not  advanced  from  tliat  time  to  the 
time  when  the  witness  was  making  the  in- 
quiry. The  defendant  then  proposed  to  prore 
by  the  witness  the  values  of  cattle  so  ascer- 
tained, to  which  counsel  for  plaintiffs  ob- 
jected, because  it  was  hearsay,  and  tlie  conrt 
sustained  the  objection,  In  which  we  tblnic 
there  was  no  error. 

There  are  a  number  of  assignments  wtaicb 
we  do  not  discuss,  because,  under  tbe  eoc- 
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diuilon  reacbed,  there  Is  IltUe  probablllt7 
tbat  the  same  questions  will  arise  at  a  subse- 
qnent  trlaL  For  the  errors  specified  In  this 
opinion,  the  judgmoits  of  the  district  oourt 
and  Court  of  Civil  Appeals  are  reversed,  and 
the  cause  la  remanded. 


<5ULF,  O.  ft  S.  F.  RY.  CO.   t.  BROWN  ft 

WILLIAMSON. 
<Sapreme   Court  of   Texas.    Not.    24,    1906.) 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  Brown  &  Williamson  against  the 
Gulf,  Colorado  ft  Santa  F6  Railway  Com- 
pany. There  was  a  judgment  of  the  Court  of 
Civil  Appeals,  afBrmIng  a  Judgment  for  plain- 
tiff (86  8.  W.  54),  and  defendant  brings  er- 
ror.   Reversed. 

J.  W.  Terry,  Cbas.  K.  Lee,  and  Matthews  ft 
Browning,  for  plaintiff  in  error.  Walter 
Adcer,  for  defendants  in  error. 

BROWN,  J.  In  the  record  Is  an  agreement 
of  the  parties  to  this  suit  to  the  effect  tbat 
this  case  shall  abide  the  decision  in  Onlf, 
Oolorado  ft  Santa  V6  Railway  Company  v. 
3tn±Ban  ft  Bdwards  (this  day  decided  by  this 
court)  89  S.  W.  96a  It  Is  therefore  ordered 
that  the  Judgments  of  the  district  court  and 
Oourt  of  Civil  Appeals  be  reversed,  and  the 
canae  remanded. 


aULP.  O.   ft   S.   F.   BY.  CO.  V.   ZIMMBB- 
MAN. 
(Supreme  Court  of  Texas.    Nov.  24,  1905.') 
Error  to  Court  of  Civil  Appeals  of  Third 

Supreme  Judicial  District 

Action  by  J.  H.  Zimmerman  against  the 

Golf,  Colorado  &  Santa  F6  Railway  (Company. 

There  was  a  Judgment  of  the  Court  of  Civil 

Appeals,  affirming  a  Judgment  for  plaintiff 

(86  S.  W.  54),  and  defendant  brings  error. 

Reversed. 

J.  W.  Terry,  Chas.  K.  Lee,  and  Matthews 
ft  Browning,  for  plaintiff  In  error.  Walt» 
Acker,  for  defendant  In  error. 

BROWN,  J.  In  the  record  Is  an  agree, 
ment  of  the  parties  to  this  suit  to  the  effect 
that  this  case  shall  abide  the  decision  in 
Gulf,  Oolorado  &  Santa  F6  Railway  Company 
V.  Jackson  &  Edwards  (this  day  decided  by 
this  court)  88  a  W.  968.  It  Is  therefore 
ordered  that  the  Judgments  of  the  district 
court  and  Court  of  Civil  Appeals  be  re- 
versed, and  the  cause  remanded. 


NBYBLL  V.  TERRELL,  Commissioner,  et  aL 

(Supreme  Court  of  Texas.    Nov.  27,  1905.) 
Mar  dakus— Bbtofph^ 

Where  relator,  at  the  expiration  of  five 
years  after  the  land  commissioner  leased  land 
to  him,  presented  to  the  commissioner  facts  un- 
known to  him  when  he  made  the  lease,  and 


asserted  that  by  reason  thereof  the  lease  was 
limited  by  statute  to  five  years,  and  tlie  land 
was  axaln  subject  to  be  leaised,  and  applied  for 
a  new  lease  of  all  the  land,  and  the  commis- 
sioner, ajfreeins  with  his  view  of  the  law,  can- 
celed the  first  lease,  and  gave  him  a  new  lease 
of  all  but  a  part  of  the  land,  which,  as  was 
his  duty,  he  leased  to  one  offering  more  for  it 
mandamus  will  not  lie  to  compel  the  commis- 
sioner to  reinstate  the  first  lease,  on  the  ^und 
that  it  was  good  for  10  years :  this  bemr  an 
effort  to  compel  the  undoing  of  what  relator 
caused  or  helped  to  be  done. 

Original  petition  for  mandamus  by  R.  L. 
Nevell  against  J.  J.  Terrell,  commissioner, 
and  another.    Writ  refused. 

See  87  8.  W.  659. 

Morris  ft  Van  Sickle,  for  relator.  B.  ▼. 
Davidson,  Atty.  Gen.,  and  T.  8.  Reese,  Asst 
Atty.  6en.,  for  respondent  Terrell.  A.  P. 
Folsom,  for  respondent  NIzon. 

WILLIAMS,  J.  This  Is  an  original  appli- 
cation for  a  mandamus  whereby  relator 
seeks  to  compel  the  respondent  to  reinstate 
a  lease  for  a  half  section  of  land  which 
had  been  canceled  by  the  commissioner. 
Co-respondent  Nixon  is  made  a  party  as  the 
holder  of  a  lease  for  the  land,  executed  by 
the  commissioner  after  the  cancellation  of 
the  first. 

The  facts  as  they  appear  from  the  petition 
and  answers  are  that  the  commissioner  leas- 
ed to  relator  a  number  of  sections  of  land. 
Including  the  half  section  in  controversy,  for 
10  years  from  August  26,  1889.  The  half 
section  and  some  of  the  sections  had  upon 
them  permanent  water,  which  fact  was  un- 
known to  the  commissioner  when  he  execut- 
ed this  lease.  In  1904,  about  the  time  of  the 
expiration  of  five  years  from  the  date  at 
which  the  lease  took  effect  the  relator  rep- 
resented this  fact  to  the  commissioner,  and. 
In  substance,  asserted  that  by  reason  of  It 
the  term  of  the  lease  was  limited  by  the  stat- 
ute to  five  years,  and  that  the  land  was  again 
subject  to  be  leased  and  applied  for  a  new 
lease  of  all  of  the  land  for  a  new  term  of 
five  years.  The  commissioner,  agreeing  with 
this  view  of  the  law,  canceled  the  first  lease, 
and  executed  to  relator  a  new  one  for  all  of 
the  land  except  the  half  section  which  was 
let  to  Nixon  because  he  offered  a  larger  price 
than  relator.  Being  thus  disappointed  In 
his  effort  to  obtain  this  half  section  under 
the  new  lease,  relator  falls  back  upon  the 
former  one,  and  claims  that  it  is  good  for 
10  years  from  the  time  It  took  effect  Plain- 
ly It  is  an  effort  to  compel  by  mandamus 
the  undoing  of  that  which  the  relator  him- 
self caused  or  helped  to  be  done,  which  can- 
not succeed.  When  relator  induced  the  com- 
missioner to  cancel  the  first  lease,  other  per- 
sons had  the  right  to  bid  for  the  land,  and 
it  became  the  duty  of  the  commissioner  to 
take  the  best  price  offered,  and  relator's  own 
action  precludes  him  from  obtaining  this 
writ  to  set  aside  an  action  which  he  asked 

Digitized  by  LjOOQIC 


972 


88  SOTTTHWBSTEttN  REPOETBB. 


^e 


for  and  assented  to.    It  would  therefore  be 
outside  the  case  for  this  court  to  enter  upon 
a  discussion  of  the  questions  of  law  present- 
ed as  to  the  legal  effect  of  the  first  lease. 
Writ  refused. 


A8PLBT  T.  HAWKINS  et  al. 
(Supreme  Court  of  Texas.    Dec.   7,   1905.) 

1.  Wbit  of  Ebbob— Assionxxnts  or  Ebbobt— 
Pbopobttions. 

Where  several  assignments  of  error  are  the 
same,  except  that  nnder  each  a  different  reason 
is  given,  the  assignments  are  bat  one  assign- 
ment supported  by  different  propositions. 

2.  Same— Ebboneoub  Beasorb  fob  Decision. 

Where  the  trial  coart  correctly  dismissed 
a  cause  for  certain  reasons  set  up  in  a  motion 
therefor,  it  is  Immaterial,  on  an  application 
to  the  Supreme  Court  for  a  writ  of  error,  that 
the  Court  of  Civil  Appeals  sustained  the  mling 
for  a  different  and  erroneous  reason. 
8.  Bajib— QtrssnoMS  Pbbsimtsd. 

Where,  in  a  petition  for  a  writ  of  error,  it 
was  not  assigned  that  the  Court  of  Civil  Ap- 
peals erred  in  not  reversing  the  judgment,  for 
the  reason  that  it  was  error  to  dismiss  the  case 
for  the  grounds  sustained  by  the  trial  court, 
but  that  the  Court  of  Civil  Appeals  erred  in 
holding  that  the  cause  was  properly  dismissed 
because  no  mandate  had  issued  on  the  judgment 
remandinr  the  cause  for  new  trial,  the  question 
whether  tae  trial  court  erred  in  dismissing  the 
cause  for  the  grounds  sustained  was  not  pre- 
sented, and  the  petition  will  be  denied,  though 
it  be  conceded  that  the  Court  of  Civil  Appeals 
erred. 

Error  to  Court  of  Olrll  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  B.  F.  Aspley  against  W.  E.  Haw- 
kins and  another.  There  was  a  judgment  of 
the  Court  of  Civil  Appeals  (88  S.  W.  289), 
affirming  a  judgment  of  the  trial  court  dis- 
missing the  cause.  B.  F.  Aspley  brings  error. 
Affirmed. 

Cbas.  I.  Brans,  for  applicant 

OAINES,  C.  J.  This  is  an  application  for 
a  writ  of  error,  and  we  are  of  the  opinion 
that  it  should  be  refused.  The  case  is  of 
long  standing  and  has  frequently  been  before 
this  and  other  appellate  courts  of  this  stata 
A  judgment  was  rendered  in  the  case  in  the 
year  1891,  from  which  an  appeal  was  talcen 
to  the  Court  of  Civil  Appeals  at  Dallas. 
That  court  in  the  year  1894  affirmed  the 
judgment  in  part  but  reversed  and  remand- 
ed the  cause  as  to  Aspley.  It  would  seem, 
from  the  record  before  us,  that  no  mandate 
was  ever  issued  on  that  judgment ;  but  In  the 
view  we  take  of  the  case  that  Is  unimpor- 
tant Notwithstanding  no  mandate  appears 
to  have  been  issued,  the  case  was  again 
called  for  trial  in  the  district  court  of  the 
Fourteenth  Judicial  district  for  Dallas  coun- 
ty at  a  term  which  ended  on  the  80th  day 
of  August  190S.  When  the  case  was  called, 
two  motions  to  dismiss  were  filed — one  upon 
the  ground  that  no  mandate  had  issued  upon 
the  judgment  remanding  the  cause,  and  the 
other  upon  other  grounds  not  necessary  to 


be  mentioned.  The  court  expressly  orerml- 
ed  the  former  ground,  but  sustained  the  lat- 
ter and  dismissed  the  case.  EYom  that  Judg- 
ment Aspley,  as  intervening  plaintilf  and  the 
present  ap'plicant  for  the  writ  of  error  to 
this  court,  sued  out  a  writ  of  error  to  the 
Court  of  Civil  Appeals  of  the  Fifth  district. 
The  cause  having  been  transferred  to  the 
Court  of  Civil  Appeals  of  the  TUrd  district 
that  court  held  that  for  the  reason  that  no 
mandate  had  ever  Issued,  the  cause 
was  properly  dismissed,  and  affirmed  the 
judgment  without  passing  upon  any  other 
question. 

The  first  specification  of  oror  in  the  pe- 
tition for  the  writ  of  error  assigned  Is  that 
the  "Court  of  Civil  Appeals  erred  In  affirm- 
ing the  judgment  of  the  court  below  upon  the 
ground  that  the  mandate  of  the  Conrt  of 
Civil  Appeals  had  not  been  taken  out  within 
12  months  after  the  judgment  of  said  court 
was  rendered,  because,"  etc.  B<ach  of  the 
other  assignments  Is  the  same,  except  that 
under  each  a  different  reason  Is  given  in 
support  of  the  assignment  Hence  the  as- 
signments are  the  same  as  If  there  had  been 
but  one,  supported  by  five  different  propo- 
sltionB.  Now,  if  the  Court  of  CSvil  i^peals 
has  made  a  right  disposition  of  the  case.  It 
Is  no  ground  for  revtfsal  that  they  have 
given  a  wrong  reason  for  their  ruling.  So 
that  If  the  trial  court  correctly  dismissed 
the  case  upon  the  other  ground  set  up  in  the 
motions  to  dismiss,  it  Is  immaterial  that  the 
Court  of  Civil  Appeals  sustained  their  raling 
for  a  different  reason.  It  is  not  assigned  In 
the  petition  for  the  writ  of  error  that  the 
Court  of  Civil  Appeals  erred  in  not  reversing 
the  judgment  for  the  reason  that  it  was  er- 
ror to  dismiss  the  case,  but  merely  In  effect 
that  the  Court  of  Civil  Appeals  erred  in  hold- 
ing that  It  was  properly  dismissed  because 
no  mandate'  had  issued  upon  the  judgment 
which  remanded  the  cause  for  a  new  triaL 

Hence,  conceding  for  the  sake  of  the  ar- 
gument that  the  proposition  announced  by 
the  Court  of  Civil  Appeals  is  erroneous  (a 
point  we  do  not  determine),  the  question 
then  was:  Did  the  trial  judge  «t  in  dis- 
missing the  case?  That  question  is  not  pre- 
sented by  the  specification  of  error  In  this 
court  and  therefore  the  application  tor  the 
writ  of  error  is  refused. 


COUNTS  V.  8TATB. 
(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  IS, 

1.  Cbikinai.  Law  —  Sbcordakt  Bvidxncb  — 

Notice  ox  Loss. 

Where  an  indictment  charged  defendant 
with  theft  of  a  bond,  which  was  last  seen  in  his 
possession,  notice  of  loss  of  the  bcaid  as  a 
predicate  for  secondary  evidence  waa  not  neces- 
sary. 

[EM.  Note. — ^For  cases  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  18^] 
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2.  IiABCKirr— IzTDicnrENT— Vabiarce. 

Where  an  Indictment  charged  theft  of  an 
appearance  bond  by  a  surety  to  escape  liability 
thereon,  the  surety  was  not  guilt?  under  the 
indictment,  unless  he  took  the  bond  for  the 
purpose  alleged. 

8.  Cbimikal    Law— iNSTBUcriOHB— Wkight 
or  Evidence. 

An  instruction  that  evidence  that  defand- 
ant  bad  recently  beoi  guilty  of  another  crim« 
was  offered  and  admitted  for  the  purpose  only 
«f  impeaching  defendant  as  a  witness,  and 
should  be  considered  for  this  and  for  no  other 
pnrpose,  was  on  the  weight  of  the  evidence. 
4.  Laboent— EiViDsncE. 

On  prosecution  for  theft  of  an  appearance 
bond  by  a  surety  to  escape  liability  thereon, 
evidence  that  defendant  and  the  pnncipal  in 
the  bond  had  been  living  together  in  adultery 
was  not  admissible. 

Appeal  from  District  Court,  Comandie 
0>unt7;  N.  R.  Llnds^,  Judge. 

S.  C.  C!ount8  was  convicted  of  theft  of  an 
appefirance  bond,  and  appeals.    Reversed. 

Ooodson  &  Ooodson,  for  appellant.  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  An;)ellant  was  convict- 
ed of  theft  of  an  appearance  bond  filed  In  the 
office  of  the  coonty  clerk  of  Comanche  county. 
He  was  a  surety  upon  the  bond.  The  theory 
of  the  state,  followed  by  the  charge  of  the 
court,  was  that  the  bond  was  taken  to  pre- 
vent a  forfeiture.  There  are  other  aver- 
ments in  the  indictment,  but  this  alone  was 
submitted  for  the  consideration  of  the  Jury. 
The  contention  is  made,  which  is  supported 
by  the  record,  that  notice  was  not  given  ap- 
pellant in  regard  to  the  loss  or  destruction 
of  the  bond  as  the  predicate  for  the  Introduc* 
tlon  of  secondary  evidence,  and  tliat,  by  rea- 
son of  the  failure  to  give  such  notice,  it  was 
error  to  admit  secondary  evidence  of  the  con- 
tents of  the  bond;  in  other  words,  that  a 
sufficient  predicate  had  not  been  laid  to  dis- 
pense with  primary  evidence.  The  state  re- 
lied upon  secondary  evidence,  as  the  bond 
was  not  in  court  and  had  not  been  seen  since 
it  passed  Into  appellant's  possession.  We  do 
not  believe  appellant's  position  is  well  taken. 
Wherever  the  adverse  party  is  charged  with 
the  fraudulent  possession  of  the  Instrument, 
It  is  not  necessary  to  give  notice  that  second- 
ary evidence  will  be  Introduced.  Law  of  Evi- 
dence, by  Burr  W.  Jones,  |  224 ;  Henderson  v. 
State,  14  Tex.  503 ;  Hamilton  v.  Rice,  16  Tex. 
382.  Here  the  indictment  directly  charges 
the  theft  and  fraudulent  taking  of  the  ap- 
pearance bond,  which  was  last  seen  in  ap- 
pellant's possession,  and  he  Is  charged  di- 
rectly with  the  fraudulent  taking  and  pos- 
session. Under  the  authorities  this  dispenses 
with  the  necessity  of  giving  the  usual  notice 
■of  producing  secondary  evidence. 

The  court  limited  the  Jury  to  the  allegation 
that  appellant  committed  the  theft  of  the 
bond  for  the  purpose  of  avoiding  a  forfeiture 
and  enforcement  of  the  terms  of  the  bond.  A 
special  charge  was  requested,  to  the  effect 
tiiat.  If  appellant  took  it  for  any  other  pur- 


pose, a  verdict  of  acquittal  should  be  return- 
ed. We  are  of  opinion  tliat,  if  the  bond  was 
taken  for  any  other  purpose  than  those  enum- 
erated in  the  Indictment,  appellant  would  not 
be  guilty  under  the  indictment.  The  state 
must  rely  upon  the  terms  of  the  indictment. 
The  case  was  purely  one  of  circumstantial 
evidence,  and  while  the  evidence  may  have 
been  of  more  or  less  cogency,  to  the  effect 
that  it  was  taken  for  tlie  purpose  indicated, 
yet,  being  a  case  of  circumstantial  evidence, 
if  there  was  any  other  reasonable  hyxMthesls, 
except  the  guilt  of  appellant,  under  the  al- 
legations of  the  indictment  he  was  entitled  to 
an  acquittal ;  and  we  believe  on  another  trial 
this  phase  of  the  law  shonld  be  given. 

The  court  among  other  things,  gave  the 
following  charge:  "The  evidence  of  the  de- 
fendant that  he  had  within  the  last  three 
months  been  prosecuted  and  convicted  in 
Erath  county  for  the  offense  of  adultery  with 
Maggie  Day  was  offered  and  admitted  be- 
fore you  for  the  purpose  only  of  Impeaching 
the  defendant  as  a  witness  in  this  case,  and 
you  will  consider  said  evidence  for  the  pur- 
pose for  which  It  was  admitted  before  you, 
and  for  no  other  purpose."  Several  objec- 
tions were  urged  to  this  charge — among 
others,  that  it  was  on  the  weight  of  the  evi- 
dence. We  think  tills  exception  Is  well  taken. 
Without  going  into  a  discussion  of  the  mat- 
ter, we  think  this  charge  comes  within  the 
rule  laid  down  In  Stull  v.  State,  84  S.  W. 
1059,  12  Tex.  Ot  Rep.  230. 

Quite  a  mass  of  testimony  was  Introduced, 
oyer  appellant's  objection  to  the  effect  that 
he  and  Maggie  Day,  the  principal  in  the 
alleged  stolen  bond,  had  been  living  in  adul- 
tery ;  bad  taken  a  trip  In  connection  with  an- ' 
other  man  and  woman,  who  were  also  liv- 
ing in  adultery,  on  the  Texas  &  Pacific  Rail- 
way Into  New  Mexico  and  Mexico.  The  de- 
tails of  all  these  matters  were  gone  Into 
more  or  less  extensively  before  the  Jury, 
covering  the  entire  trip.  Elxceptlons  were 
reserved  to  all  this  testimony.  There  was 
also  evidence  Introduced  along  the  same  line 
to. the  effect  that  appellant  and  Maggie  Day 
had  attended  court  at  Stephenvllle  In  Erath 
county,  and,  while  there,  the  same  illicit  re- 
lations existed.  Upon  what  theory  this  tes- 
tlm4Hiy  could  have  been  admitted,  we  are 
not  able  to  appreciate.  Appellant  was  char- 
ged with  stealing  an  appearance  bond.  In 
which  Maggie  Day  was  a  principal  and  he 
surety.  Any  matter  whifch  tended  to  show 
that  he  committed  this  theft  would  be  legit- 
imate evidence,  but  how  the  fact  that  he  lived 
In  adultery  subsequent  to  the  theft  with 
Maggie  Day,  and  especially  all  the  details  of 
traveling  ovw  the  coimtry  with  her,  could 
be  relevant  to  this  case,  we  do  not  under- 
stand. He  was  not  charged  with  living  with 
the  woman  in  adultery,  but  with  stealing  the 
bond.  This  evidence,  In  our  opinion,  was 
clearly  inadmissible. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remands^ 
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EVANS  T.  STATE. 
(Court  of  Criminal  A^eals  of  Tezaa.    Nor.  1, 

HouiciDB— Pboof  of  Life. 

To  sustain  a  conviction  for  destroying  the 
life  of  a  child  daring  parturition,  tliere  must 
l>e  proof  that  the  child  was  born  alive,  or  waa 
alive  at  the  inception  of  its  birth. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  $  2.] 

Appeal  from  District  Goart,  Marion  Connty; 
P.  A.  Turner,  Judge. 

Anthony  Evans  appeals  from  a  oonvlctlon. 
Reversed. 

L.  a  Schluter,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
destroying  the  life  of  a  child  during  parturi- 
tion, bis  punishment  being  fixed  at  five  years' 
confinement  in  the  penitentiary.  We  do  not 
deem  it  necessary  to  review  but  one  question. 
In  our  opinion,  the  evidence  is  wholly  In- 
sufficient to  support  the  conviction.  It  falls 
to  show  with  any  degree  of  satisfaction  or 
conclusiveness  that  the  child  was  bom  alive, 
or  was  alive  at  the  inception  of  Its  birtb. 
Without  sndi  proof,  tbe  evidence  Is  not  suffi- 
cient to  sustain  the  conviction. 

Tbe  evidence  being  Insufficient,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 

DAVIDSON,  P.  J.,  absent 


SADLER  V.  STATE. 
(Oonrt  of  Criminal  AnnMls  of  Texas.    Oct  26, 

IiTTOXicATiiro  Liquors  —  Keefiito  Ofkit  or 
EuxmoTT  Day — Dsfenses. 

Under  Pen.  Code  1896,  art  186,  making  it 
an  offense  to  keep  open  a  saloon  on  election 
day,  the  fact  that  the  election  held  on  the  day 
on  which  the  saloon  was  kept  open  was  void- 
able, because  of  irregularities  consisting  of  the 
publication  of  notice  in  a  newspaper  instead  of 
posting  the  same  in  three  public  places,  as  re- 
quired by  law.  Is  no  defense. 

Appeal  from  Bosque  County  Court;  B.  J. 
Wwd,  Judge. 

Joe  Sadler  was  convicted  of  unlawfully 
keeping  open  a  saloon  on  election  day,  and 
appeals.    Affirmed. 

Dlllard  ft  Word  and  C.  M.  Cureton,  for  ap- 
pellant Howard  Martin,  Asst  At^.  Gen., 
for  tbe  State. 

BROOKS,  J.  This  is  a  conviction  for  un- 
lawfully iLceplng  open  a  saloon  on  election 
day.  Tbe  election  was  held  In  order  to  elect 
trustees  for  tbe  independent  school  district 
of  Valley  Mills  by  virtue  of  article  185,  Pen. 
Code  1895. 

Appellant  Insists  that  tbe  verdict  of  the 
Jury  Is  not  supported  by  the  evidence.  In  this: 
Ttiat  there  was  a  failure  to  give  a  legal  no- 
tice of  the  election  as  required  by  law,  al- 


though tbe  election  was  held  under  the  forms 
of  tbe  law.  Tbe  law  requires  the  notice  for 
such  election  to  be  posted  in  three  public 
places.  Tbla  diaracter  of  notice  was  not 
given,  but  tbe  notice  was  published  in  a  news- 
paper. To  support  appellant's  contention  be 
cites  UB  to  Neimann  v.  State  (Tex.  Cr.  App.> 
74  S.  W.  558;  Miller  v.  State  (Tex.  Cr.  App-> 
69  S.  W.  622 ;  Reuter  v.  State  (Tex.  Cr.  App.)  67 
S.  W.  605.  The  cases  dted  appear  to  support 
appellant's  contention.  However,  an  exami- 
nation of  these  authorities  shows  that  all  of 
said  cases  bold  a  void  election  can  be  urged 
as  defense  against  a  prosecution  of  the  char- 
acter here  under  consideration.  This  elec- 
tion Is  not  void,  but  merely  voidable ;  that  la, 
there  are  mere  irregularities  in  the  election. 
Where  this  Is  tbe  case,  tbe  same  will  not  be 
a  defense  for  keeping  open  a  saloon  on  elec- 
tion day.  See  Cooper  v.  State.  28  Tex.  App. 
676,  10  S.  W.  216;  Janks  v.  State,  29  Tex. 
App.  233,  16  S.  W.  816,  and  Gelb  v.  State.  31 
Tex.  Cr.  R.  614,  21  S.  W.  190.  All  of  these  au- 
thorities cited  bold  that  where  the  election 
is  under  tbe  usual  forms  of  law.  mere  irreg- 
ularities will  not  vitiate  tbe  election  and  au- 
thorize the  conviction  of  appellant  for  keep- 
ing open  a  saloon  oo  election  day. 

The  election  here  under  consideration  be- 
ing merely  irregular,  we  do  not  think  appel- 
lant's defense  is  meritorious,  and  the  judg- 
ment is  affirmed. 


ELLIS  T.  STATE. 

otTaxaa.   Oct  25. 


(Court  of  Criminal  A 


IlWOXlCATIHO    LlQUOBS  —   IXXJAI.   OFUCII    — 

Obdeb  Puttihq  It  ih  Bffeot— Pdbushikg 

NOTICK. 


Where  the  order  putting  local  option  Into 

■    not  published  for  four  suoeeaaivi *— 

^__Jication  is  insufficient  ti 
the  law. 


effect  is  not  published  tor  four  sucesaaive  weeks, 
the  publication  is  insufficient  to  give  eifect  to 


[Ed.  Note. — For  cases  in  point  see  vol.  29. 
(3ent  Dig.  Intoxicating  Liquors,  {  44.] 

Appeal  from  Johnson  County  Court;  J. 
D.  Goldsmith,  Judge. 

Colie  Bills  appeals  from  a  conviction.  Re- 
versed. 

Odell,  Phillips  &  Johnson,  for  appellant 
Howard  Martin.  Aast  Atty.  Gen,  for  tbe 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pnn- 
ishment  assessed  at  a  fine  of  f2S  and  20  days' 
confinement  in  tbe  county  JalL  Tbe  question 
presented  as  to  the  order  declaring  the  re- 
sult of  tbe  local  option  election  being  publisli- 
ed  for  four  successive  weeks  has  been  decided 
In  Grifiln  v.  State  (Tex.  Cr.  App.)  87  S.  W. 
165,  and  Stephens  v.  State  (Tex.  Cr.  App.) 
87  S.  W.  157. 

Upon  the  authority  of  those  cases,  the 
Judgment  herein  Is  reversed,  and  the  cause 
remanded.  ^^  . 
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IRISH  T.  STATU. 

(Court  of  Criminal  Appeals  of  Tezaa.    Not.  1, 

1905.) 
CsiMiNAi.  Law— APFKAi^ItBViK\r  of  Fimd- 

IR08. 

In  a  prosecntion  for  carrying  a  pistol,  the 
issue  as  to  defendant's  right  as  a  special  deputy 
constable  to  carry  a  pistol  having  oeen  submit- 
ted to  tlie  trial  court  on  evidence  warranting  a 
finding  against  him,  sncli  finding  cannot  be  cUa- 
turbed  on  appeal. 

[E^d.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  i  3076.] 

Appeal  from  District  Court,  San  Aogaatine 
County;  Jas.  I.  Perkins,  Judge. 

Jodie  Irisb  was  conrlcted  of  the  offense 
of  unlawfully  carrying  a  pistol,  and  sen- 
tenced to  pay  a  fine,  from  which  he  appeals. 
AfiBrmed. 

Davis  &  Davis,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BBOOKS,  J.  This  conviction  Is  for  un- 
lawfully carrying  a  pistol;  the  flue  imposed 
t>eing  ISO.  The  trial  was  had  before  the 
court  without  a  Jury.  The  evidence  for  the 
state  amply  warrants  the  finding  of  the  court. 
Appellant  insists  that  he  was  a  special  deputy 
of  the  constable  at  the  time,  and  had  a  right 
to  carry  the  pistol.  This  issue  was  presented 
by  evidence  to  the  trial  court,  and  he  found 
against  appellant.  We  are  not  warranted  In 
disturbing  his  finding. 

The  Judgment  is  affirmed. 


TURNER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa.    Oct  26, 
1905.) 

1.  Cbikinal  Law— Cbahok  or  Yknue— Am- 

DAVIT. 

A  motion  by  accnsed  for  change  of  venue, 
not  supported  by  the  affidavit  of  two  com- 
pnrgators,  as  required  by  the  statute,  was 
properly  denied. 

2.  Sake— POSTFONEKKNT  OF  Tbial. 

It  was  not  error  for  the  court  to  refuse  to 
postpone  the  trial  of  accused  in  order  to  afford 
him  an  opportunity  to  secure  affidavits  in  sup- 
port of  a  change  of  venue. 

3.  Same — Continuance— Absent  Witnesses. 

Where  accused  applied  for  a  continuance 
because  of  the  absence  of  nonexpert  witnesses 
to  show  his  insanity,  etc.,  but  the  testimony  it 
was  claimed  they  would  give,  viewed  in  the  light 
of  the  evidence  introduced,  was  not  probably 
tme,  and  most  of  them  were  beyond  the  juris- 
diction of  the  court  and  had  not  seen  defendant 
for  a  considerable  period  of  time,  the  refusai 
of  the  continuance  was  not  error. 

4.  HOKICIDB— iNBTHnCTIONS— SECOND-DeQBEE 
MUBDEB. 

Where  a  murder  was  committed  in  the  ad- 
mitted perpetration  of  a  robl>ery,  it  was  not 
error  for  the  court  to  refuse  to  charge  on 
murder  in  the  second  degree. 
B.  CBiiaNAL  Law— ExFEBT  Testimony— Ef- 
fect—Limitation  . 

In  a  prosecntion  for  homicide.  |t  is  not 
error  for  the  court  to  refuse  to  limit  the  testi- 
mony of  expert  witnesses;  the  jury  being 
entitled  to  consider  such  testimony  as  other 
testimony. 


6.  Same— Evidence— Confessions. 

Where  accused  in  a  prosecution  for  homi- 
cide, while  under  arrest,  after  being  duly 
warned,  voluntarily  confessed  the  killing,  such 
confession  was  admissible  against  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
C!ent.  Dig.  Criminal  Law,  {  1158.] 

7.  Same— Demonstbative  Evidence. 

Where  an  empty  razor  case,  a  door  knob,, 
twine,  and  cloth  found  in  defendant's  bouse  all 
corresponded  with  similar  articles  found  at 
the  scene  of  the  homicide,  and  had  an  inculpat- 
ing effect,  they  were  properly  admitted  in  evi- 
dence. 

8.  Same— Absent  Witnesses— Whkbbabouts. 

Where,  in  a  criminal  prosecution,  defend- 
ant applied  for  a  continuance  for  the  absence 
of  certain  witnesses,  it  was  not  error  for  the- 
court  to  permit  evidence  as  to  their  where- 
abouts. 
8.  HoMiciDiP-MomnB— Evidence. 

Where  it  was  claimed  that  defendant  killed 
deceased  in  an  attempt  to  commit  a  robbery, 
evidence  that  three  weeks  prior  to  the  homicide- 
defendant  stated  to  witness  that  his  furniture 
was  mortgaged,  that  he  needed  money  and  must 
have  it,  and  asked  the  witness  if  he  Imew  of  a 
place  where  he  could  get  money,  was  admissible. 

10.  Cbiminal  Law  —  Evidence— Identitt  or 
Abticixs. 

Where  a  witness  identified  a  tie  with  blood 
thereon,  found  near  the  place  of  the  homicide, 
as  l>eing  the  one  he  saw  defendant  liave  just 
prior  to  the  killing,  it  was  not  error  for  tbe- 
court  to  permit  him  to  testify  that  the  tie  ex- 
hibited to  him  looked  like  the  tie  owned  and 
worn  by  defendant. 

11.  Same— Opinions. 

Where,  in  a  prosecntion  for  homicide,  there- 
was  evidence  that  where  certain  tracta  were 
seen  defendant  had  also  been  seen,  the  court 
properly  i)ermitted  the  state  to  prove  that  cer- 
tain shoes  exhibited  to  witness  would  make  the- 
same  kind  of  track  as  those  found. 

Appeal  from  District  (3ourt,  Bexar  County;. 

Eidward  Dwyer,  Judge. 

George  H.  Turner  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

Rehearing  denied  November  16,  1905. 

T.  M.  West,  R.  L.  Watkins,  and  W.  N. 
Camp,  for  appellant.  Howard  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  death.  The  testimony  shows. 
In  substance,  that  Mrs.  M.  E.  Lynch,  who- 
lived  In  the  outskirts  of  the  city  of  San  An- 
tonio, was  killed  on  the  9th  of  March.  At  the 
time  of  the  homicide  she  was  alone  in  her 
residence;  her  husband  being  In  (telifomia. 
Parties  living  near  her  residence  heard  her 
screams,  and  ran  to  the  house.  When  they 
arrived  there,  they  found  her  lying  in  the- 
yard  with  her  throat  cut  The  house  showed 
evidences  of  a  scuffle.  The  broken  handle  of 
a  razor  was  found  on  the  floor.  Blood  was 
found  spattered  upon  the  floor.  Diligent 
search  was  made  for  the  perpetrator  of  the- 
crime,  and  appellant  was  arrested.  Appellant 
was  traced  through  various  pastures,  and  at 
one  place,  where  he  passed  through  a  barbed 
wire  fence,  he  lost  his  white  necktie,  which 
had  blood  upon  it  Appellant  also  bad  blood 
upon  his  clothes  when  arrestoL^  Upon  the 
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premlseB  where  the  homicide  occurred,  a 
filung  shot  was  found,  made  by  placing  cloth 
around  a  door  knob,  which  knob  was  of  pe- 
culiar shape  and  form,  and  corresponded  with 
one  in  appellant's  house,  one  door  showing 
«  knob  had  recently  been  taken  otF,  and  the 
cloth  corresponded  with  cloth  found  In  appel- 
lant's house.  The  twine  that  was  used  In 
making  the  slung  shot  corresponded  with 
twine  found  In  appellant's  house.  After  be- 
ing duly  warned  by  the  officers,  appellant  con- 
fessed to  perpetrating  the  crime.  There  are 
some  other  little  circumstances  connected 
with  the  matter  which  we  do  not  deem  nec- 
essary to  mention.  The  crime  was  perpe- 
treated  In  an  attempt  to  secure  money  from 
4ecea8ed. 

Appellant  filed  a  motion  fo/  change  of 
venue,  but  the  same  was  not  supported  bj 
the  affidavit  of  two  compurgators,  as  re- 
<iulred  by  the  statute.  This  is  necessary. 
O'Neal  7.  State,  14  Tex.  App.  688.  Nor  did 
the  court  err  In  refusing  to  postpone  the  case 
In  order  that  appellant  might  secure  affi- 
davits. See  O'Neal  v.  State,  supra;  White's 
Ann.  Code  Cr.  Froc.  {  070:  Mitchell  v. 
State,  43  Tex.  512;  Wall  v.  State,  18  Tex. 
«88,  70  Am.  Dec.  302. 

Appellant  filed  a  motion  for  continuance, 
for  want  of  the  testimony  of  various  parties. 
The  court  appended  the  following  qualification 
to  the  bin  presenting  this  matter:  "(1)  De- 
fendant's counsel  waived  the  presence  of 
Searcy  Baker.  (2)  B.  M.  Worsham  and  Cbaa 
Turner  were  both  present  at  the  trial  and 
testified.  (3)  Dr.  R.  B.  Fitzgerald  was  shown 
not  to  be  In  Tarrant  coxmty,  had  not  seen  the 
defendant  for  13  years,  according  to  the  ap- 
plication, and  that  be  found  he  had  fits  of 
insanity,  when  the  evidence  shows  that  at 
that  time  defendant  was  In  the  penitentiary 
serving  a  life  sentence  for  murder,  and  was 
rational  and  sane,  according  to  Assistant 
Snperintendent  Regan,  while  there.  Outside 
ot  the  fact  that,  in  naming  the  witness,  Fitz- 
gerald is  given  the  appellation  of  "Dr.,"  the 
application  does  not  pretend  to  want  to  show 
that  he  was  a  medical  expert,  and,  as  far  as 
it  goes,  classes  him  as  a  nonexpert  to  prove 
insanity  of  defendant,  and  is  insufficient,  as 
it  does  not  show  the  matters  and  things  upon 
which  he  predicates  his  opinion  that  defend- 
ant is  insane  (4)  W.  S.  Pendleton  was  shown 
to  be  outside  ot  the  Jurisdiction  of  the  court, 
being  out  of  the  state.  (5)  A.  W.  Hirshfield 
was  shown  to  be  dead.  (6)  Mrs.  Hirshfield 
was  shown  to  be  out  of  the  state.  (7)  The 
application  for  continuance  was  based  on  the 
absence  of  nonexpert  witnesses  to  prove  In- 
sanity of  defendant,  who  the  evidence  showed 
had  not  seen  defendant  for  years,  but  was 
Insufficient,  as  it  failed  to  show  the  matters 
and  things  upon  which  the  said  witnesses  pred- 
icated '  their  opinion  that  the  accused  was 
insane.  Harrison  v.  State,  44  Tex.  Or.  B. 
164.  60  S.  W.  500;  Shirley  v.  State,  37  Tex. 
Cr.  R.  475,  36  S.  W.  267.  And  this  also  ap- 
plies to  the  other  witnesses  for  whom  sub- 


poenas were  issued  during  the  trial  and  that 
did  not  appear;  and  there  was  no  newiy  dis- 
covered evidence  made  a  ground  in  the  motion 
for  new  trial."  The  application  for  continu- 
ance is  very  voluminous,  and  In  the  light  of 
this  record,  if  the  witnesses  had  been  secured, 
we  do  not  think  their  testimony  is  probably 
true.  Most  of  the  witnesses  were  beyond  the 
jurisdiction  of  the  court  We  do  not  thlnk 
the  court  erred  in  refusing  the  continuance. 

Appellant  also  insists  that  the  court  erred 
in  his  charge  on  Insanity.  The  charge  is  is 
accord  with  the  approved  forms  as  laid  down 
by  many  of  the  decisions  of  this  court :  and 
It  follows,  therefore,  that  the  court  did  not 
eiT  in  refusing  appellant's  special  charge  on 
Insanity. 

.  Appellant  further  Insists  that  the  court 
erred  In  falling  to  charge  on  temporary  in- 
sanity.   In  this  there  was  no  error. 

Appellant  insists  that  the  court  should  have 
charged  the  Jury  to  the  effect  that  If  a 
total  want  of  responsibility  on  account  of 
insanity  be  not  shown,  yet  if  the  person'! 
mind  was  so  far  Impaired  as  to  render  him 
Incapacitated  to  form  a  premeditated  design 
to  commit  a  homicide,  they  should  convict  of 
murder  in  the  second  degree.  The  charge  of 
the  court  was  full  on  murder  in  the  first  de 
gree.  There  was  no  error  in  the  court's  re- 
fusal to  charge  on  murder  in  the  second  de 
gree.  There  was  no  character  of  evldoice 
authorizing  said  charge,  the  mnrdor  Iiaving 
been  committed  In  the  attempted  perpetration 
of  robbery  precluded  any  other  issue  than 
murder  in  the  first  degree. 

Appellant's  eighteenth  assignment  of  error 
Is  that  the  court  erred  in  failing  to  Ihnlt  the 
testimony  of  the  expert  witnesses  introduced 
on  the  trial,  as  such  an  instruction  limiting 
their  testimony  was  asked  by  defendant 
There  Is  no  way  In  which  this  testimony  could 
have  been  limited.  It  was  to  be  considered  by 
the  Jury  as  other  testimony.  No  charge  was 
required  In  this  particular. 

His  twenty-second  assignment  is  that  the 
court  erred  in  permitting  Chas.  F.  Stevens 
and  Qeo.  Shoal,  over  appellant's  objecttoo,  to 
testify  as  to  confessions  made  by  defendant 
while  he  was  under  arrest  and  In  Jail,  t>ecaase 
both  of  these  witnesses  put  defendant  through 
a  sweat-box  process  before  they  extracted 
the  confession  from  him.  mie  evidence  con- 
travenes this  statement  and  shows  that  after 
being  duly  warned,  although  under  arrest,  be 
voluntarily  confessed  to  the  homicide. 

Appellant  reserved  a  bill  of  exceptions  to 
the  introduction  of  all  the  articles  found  in 
appellant's  house,  on  the  ground  that  it  would 
prejudice  him  before  the  Jury.  This  testi- 
mony was  germane,  since  articles  there  found 
corresponded  in  character  and  kind,  as  stated 
above,  with  articles  found  at  the  scene  of 
the  homicide.  Among  other  articles  there 
found  was  an  empty  razor  case,  and  a  door 
knob,  twine,  and  clotii ;  all  corresponding  with 
similar  articles  found  at  the  scene  of  tfte 
homicide.    Nor  was  there  any  error  in  the 
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court  permitting  the  wltneflses  to  testify  as 
to  the  whereabouts  of  the  absent  witnesses. 

By  bill  of  exceptions  No.  81,  appellant 
complains  that  the  court  permitted  John  Bing- 
lish  to  testify  that,  about  three  we^s  before 
the  homicide,  appellant  stated  to  said  witness 
that  bis  fumltore  was  mortgaged.  He  need- 
ed money,  and  mnst  have  It,  and  did  witness 
know  of  a  place  where  he  could  get  the 
money?  Though  remote  drcomstance,  thla 
was  admissible. 

Appellant  further  objected  to  the  court  per- 
mitting Sam  Rose  to  testify  that  the  tie  ex- 
hibited to  him  looked  like  the  tie  owned  and 
worn  by  defendant  The  testimony  shows 
that  the  witnesses  Identified  the  tie  as  being 
the  one  he  saw  appellant  have  Just  prior  to 
the  killing. 

Appellant  further  complains  of  the  court 
permitting  the  state  to  prove  by  Walter  Ste- 
vens, that  the  shoes  exhibited  to  him  would 
make  the  same  kind  of  track  as  the  tracks 
found  in  the  pasture  west  of  town,  because 
the  track  was  not  shown  to  be  defendant's 
track,  but  was  simply  the  opinion  of  a  non- 
expert witness,  and  wholly  inadmissible!. 
The  proof  shows  that  where  the  tracks  were 
seen  appellant  had  also  been  seen.  This  evi- 
dence was  admissible. 

Appellant  also  filed  a  motion  In  arrest  of 
Judgment,  on  the  ground  that  he  was  not 
served  with  a  true  copy  of  the  Indictment,  and 
that  the  verdict  of  the  Jury  was  not  signed 
by  the  foreman.  The  record  does  not  bear 
out  these  Insistences.  As  presented  by  this 
record  we  find  no  error.  We  are  Irresisti- 
bly led  to  the  conclusion  beyond  any  reason- 
able doubt  that  appellant  was  the  guilty  per- 
petrator of  this  crime  He  confessed  It;  and 
the  record  does  not  show  any  merit  In  his 
plea  of  insanity. 

Tbe  Judgment  is  afllrmed. 


HOUCAN   V.    8TATB. 
(Court  of  Criminal  AcDeaki  of  Texas.    Nor.  1, 

iRTOXIOATIIia   LiQUOBS    —   LOOAL   OmOR   — 

TTT.HOAT.    gjLlX 

Defendant  was  guilty  of  a  sale  In  violation 
of  the  local  option  law,  where,  having  whisky  in 
the  enress  office,  C.  O.  I>.  M>  another  furnished 
bim  $1  to  assist  in  getting  it  out,  defendant 
letting  him  have  part  of  the  whisky  therefor. 

Appeal  from  District  Court,  San  Augustine 
C!onnty;   Jas.  I.  Perkins,  Judges 

Nig  Holman  appeals  from  a  convlctloii. 
Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  tiie  local  option  law ;  the  penalty 
assessed  being  a  fine  of  $25,  and  20  days  In 
county  Jail. 

Tbe  agreed  statement  of  facts  shows  that 
appellant  had  a  package  of  whisky  in  the  ex- 
press ofllce,  O.  O.  D.  $4,  and  tbat  prosecutor 
88S.W.— €2 


furnished  |1  to  appellant  to  assist  htm  In 
taking  the  whisky  out  of  the  express  office, 
and  appellant  let  prosecutor  have  one  quart 
of  the  whisky.  The  facts  of  this  case  bring 
It  clearly  within  the  rule  announced  in  Hll- 
lard  V.  Bute,  87  S.  W.  821,  13  Tex.  Ct.  Kep. 
620;  Dunn  v.  State,  86  S.  W.  326,  12  Tex. 
Gt:  Rep.  808 ;  Beall  v.  State,  86  S.  W.  834,  12 
Tex.  Ct  Rep.  801. 
Tbe  Judgment  is  afilrmed. 

DAVIDSON.  P.  J.,  absent 


LOYD  V.  STATE. 
(Oonrt  of  CHminal  Appeals  of  Texas.    Oct  18, 

1.  Homicidb—Afpeai,— Review— Questions 
OF  Fact. 

Where  the  testimony  of  the  state  warranted 
tbe  conviction  for  manslaughter,  a  verdict  will 
not  be  disturbed  on  appeal,  although  defendant's 
evidence  would  have  been  sufficient  to  sustain 
his  theory  that  he  shot  deceased  in  defense  of 
his  son. 

2.  Cbuonai.  Law — ABOCifxiiT  oar  Counsel — 
iKBTBuonons. 

Tlie  Court  of  Criminal  Appeals  will  not  In- 
terfere, on  the  gronnd  that  the  argument  of 
the  counsel  in  the  lower  court  was  improper, 
where  the  Jndge  instructed  the  jury  to  disregard 
such  argument 

[Ed.  Mote. — For  cases  in  point  see  voL  14^ 
Cent  Dig.  Criminal  Law,  {  1693.] 

Appeal  from  District  Court,  San  Augustine 
County;  Jas.  L  Perkins,  Judge. 

Simon  Loyd  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Affirmed. 

Rehearing  denied  November  22, 1906. 

Blount  &  Garrison,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  Is  for  man- 
slaughter, with  two  years  In  the  penitentiary 
fixed  as  the  penalty. 

This  case  is  a  companion  case  to  that  of 
Matthew  Loyd  v.  State,  81  S.  W.  203, 10  Tex. 
Ct  Rep.  920.  The  evidence  shows  that 
Matthew  Loyd,  son  of  appellant  assaulted 
deceased,  on  account  of  the  deceased  being 
too  intimate  with  Matthew  Loyd's  wife. 
The  assault  occurred  in  the  public  road. 
During  the  progress  of  the  difficulty  between 
Matthew  and  deceased,  in  which  difficulty 
Matthew  was  the  aggressor,  appellant  ap- 
peared upon  the  scene  and  shot  deceased, 
thereby  causing  his  death.  The  state's  tes- 
timony further  warrants  the  conclusion  that, 
if  Matthew  at  any  time  during  the  difficulty 
was  acting  in  self-defense,  his  right  to  ei^ 
act  had  ceased,  since  deceased  had  abandon- 
ed the  difficulty  at  the  time  appellant  fired 
the  fatal  shot  Appellant's  defense  was  that 
he  shot  deceased  in  the  defense  of  his  son 
Matthew.  His  evidence  was  sufficient  to 
sustain  this  theory.  The  Jury  did  not  believe 
appellant's  defense,  and  the  testimony  of  the 
state  warranted  the  conviction  for  man- 
Slaughter.  Dig„,edbyGoOgle 
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Varions  objections  are  nrged  to  tbe  conrf  s 
diarge,  bat  the  cbarge  is  an  admirable 
presentation  of  every  phase  of  the  evidence. 
The  court  appears  to  have  admirably  follow- 
ed the  law  as  laid  down  in  Gnffee  v.  State, 
8  Tex.  App.  187,  and  varlons  other  decisions 
of  this  court  along  the  same  line.  We  are  of 
opinion  that  the  portions  of  the  charge  com- 
plained of  are  accurate,  when  read  in  con- 
nection with  the  whole  charge.  The  limlta- 
tions  upon  impeaching  testimony  were  prop- 
erly made.  The  record  shows  that  various 
witnesses  were  Introduced  for  Impeachment 
purposes.  The  testimony  of  these  witnesses 
was  limited  by  the  charge  to  the  purpose 
for  which  it  was  admitted. 

Appellant  objected  to  the  proof  of  the 
dying  declarations  of  the  deceased.  The 
declarations  were  properly  admitted,  under 
the  rules  of  law.  Furthermore,  they  were 
clearly  res  gestse  of  the  homicide. 

Appellant  further  complains  of  tbe  argu- 
ment of  the  district  attorney  to  the  Jury. 
Wherein  the  argument  was  improper  tbe  Judge 
Instructed  the  Jury  to  disregard  it.  As  to  tbe 
other  matters  complained  of  in  the  argument 
of  tbe  district  attorney,  the  court  properly 
refused  to  instruct  the  Jury  to  disregard  the 
same.  In  our  oirinlon  this  record  clearly 
shows  tbat  appellant  has  been  given  a  fair 
trial,  and  the  evidence  supports  the  verdict 
of  the  Jury. 

The  Judgment  is  affirmed. 


Ex  parte  DAVIS. 
(Court  of  Criminal  Apnealsof  Texas.    Nov.  15, 

1.  Habeas    Cokfub — Obounds   or   Reueot — 
IirvAtiDrrr  of  RxsnurNT. 

Habeas'  corpus  lies  to  prevent  a  violation  of 
tbe  constitutional  provision  tbat  a  person  shall 
not  again  be  put  on  trial  for  the  same  offense 
after  a  verdict  of  not  guilty  in  a  court  of  com- 
petent Jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2S, 
Cent.  Dig.  Habeas  Corpus,  {  27.] 

2.  Cbihinal  Law — Fobkxb  Jeofabdt. 

Defendant,  charged  with  homicide  near  tbe 
t>onndary  line  between  C.  and  N.  counties,  was 
put  on  trial  in  C.  county,  and  after  some  objec- 
tion to  the  venue  he  conceded  the  jurisdiction 
of  the  court  and  was  acquitted.  Held,  that  a 
subsequent  attempt  to  try  him  for  the  same 
offense  as  baring  been  committed  in  the  county 
of  N.  was  a  Tiolation  of  the  constitutional  pro- 
vision that  a  person  shall  not  again  l)e  put  on 
trial  for  tbe  same  oSense  after  a  verdict  of  not 
guilty  in  a  court  of  competent  Jurisdiction. 

Original  application  for  writ  of  habeas 
corpus,  on  the  relation  of  J.  D.  Davis.  Re- 
lator discharged. 

Snodgrass  &  Dibrell.  for  applicant  Beall 
ft  Beall  and  Howard  Martin,  Asst.  Atty.  Gen., 
for  tbe  State. 

HENDERSON,  3.  This  Is  an  original  ap- 
plication for  the  writ  of  habeas  corpus  be- 
fore this  court  for  the  release  of  applicant, 
who  stands  charged  with  the  offense  of  mur- 


der In  Nolan  county.  Tbe  following  are 
tbe  admitted  facts:  That  relator  killed  A. 
P.  Smith  on  or  about  July  29,  1904.  Tbe 
homicide  was  committed  near  the  county  line 
l>etween  Coke  and  Nolan  counties.  On  Sep-  , 
tember  23,  1904,  the  grand  Jury  of  Coke  ccnin- 
ty  indicted  relator  for  the  alleged  murder 
of  deceased ;  tbe  venue  being  charged  In  Coke 
county.  Thereafter,  on  Novemoer  17,  1904, 
tbe  grand  Jury  of  Nolan  county  indicted  re- 
lator for  said  alleged  murder,  alleging  the 
venue  In  Nolan  county.  Thereafter,  on 
February  27,  1905,  relator  was  duly  arraign- 
ed and  tried  In  the  district  court  of  Coke 
county,  and  was  upon  said  trial  by  the  Jury 
of  Coke  county  acquitted  of  tbe  offense  char- 
ged in  said  Indictment  A  Judgment  of  not 
guilty  was  rendered  upon  said  verdict  On 
the  trial  the  question  of  venue  was  made  an 
issue  In  said  case.  Appellant  at  tbe  oat- 
set  controverted  the  same,  and  tbe  proof 
tended  to  show  that  the  homicide  was  com- 
mitted in  Nolan  county,  but  within  400  yards 
of  tbe  Coke  county  line.  After  contesting 
said  question  of  venue,  the  relator  is  shown 
to  have  withdrawn  his  opposition  to  tbe 
same,  and  conceded  tbe  Jurisdiction  of  tbe 
court  A  formal  and  legal  Judgment  was 
properly  entered  on  the  verdict  of  the  Jury 
acquitting  defendant  It  is  further  shown 
that  thereafter,  to  wit  at  the  April  term  of 
the  district  court  of  Nolan  county,  relator, 
being  under  arrest  In  Nolan  county  for  said 
homicide,  was  again  brought  to  trial.  Re- 
lator objected  to  bis  being  tried,  and  plead- 
ed his  former  acquittal  in  the  district  court 
of  Coke  county  as  a  bar  to  bis  further  prose-  ! 
cution  in  the  district  court  of  Nolan  county. 
However,  the  court  forced  him  to  trial,  but  ' 
submitted  his  plea  to  the  Jury,  with  instruc-  I 
tlons  to  find  relator  not  guilty  If  tbe  bomicide  I 
occurred  within  400  yards  of  tbe  Coke  coun- 
ty line,  but  to  disregard  tbe  acquittal  In 
Coke  county,  and  Inquire  into  the  ma-lts  of 
tbe  case,  if  the  killing  was  committed  in 
Nolan  county,  and  not  within  400  yards  of 
the  C(Ae  county  line.  On  the  trial  the  evi- 
dence tended  strongly  to  show  that  the  al- 
leged murder  was  committed  In  Nolan  coun- 
ty, at  a  place  more  than  400  yards  from  tbe 
line  of  Coke  county.  The  trial  resulted  la 
a  conviction  of  murder  In  the  second  degree, 
but  the  verdict  was  set  aside  on  account  of 
the  misconduct  of  tbe  Jury.  Relator  Is  coo- 
fined  In  tbe  Jail  of  Nolan  county  to  await 
the  further  action  of  tbe  district  coort  of 
said  county.  It  is  alleged  that  the  Jnd^ 
and  district  attorney  of  said  district  court 
of  Nolan  county  will  put  relator  upon  trial 
In  said  case  at  the  next  term  of  said  comt 
The  question  presented  for  our  consideration 
Is,  does  the  verdict  and  Judgment  of  acquit- 
tal, rendered  in  the  district  court  of  Coke 
county,  exonerate  relator  from  further  prosse- 
cutlon  In  the  district  court  of  Nolan  county 
for  the  same  offense? 

In  the  first  place,  tbe  Jurisdiction  of  this 
court  to  interfere  by  writ^of  faabeaa  corpus 
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la  qnestloned ;  It  being  Insisted  that  applicant 
can  fully  protect  his  rights  by  an  appeal. 
Section  14,  Bill  of  Rights,  provides  as  fol- 
lows :  "No  person  for  the  same  offense  shall 
be  twice  put  tn  Jeopardy  of  life  or  liberty; 
nor  shall  a  person  be  again  put  upon  trial 
for  the  same  offense  after  a  verdict  of  not 
guilty  .in  a  court  of  competent  Jurisdiction." 
This  provision  would  seem  to  make  a  distinc- 
tion between  Jeopardy  and  a  verdict  of  not 
guilty  In  a  court  of  competent  Jurisdiction. 
As  to  the  latter,  the  language  Is  emphatic 
that.  If  the  person  has  once  been  put  upon 
trial  for  the  same  offense  and  acquitted  in  a 
court  of  competent  Jurisdiction,  he  shall  not 
be  put  upon  trial  again  for  said  offense.  The 
only  way  we  know  to  avoid  a  second  trial, 
where  the  lower  court  Is  proceeding  with 
said  trial,,  is  to  Interpose  the  writ  of  habeas 
corpus;  and  the  statutes  and  our  decisions 
give  us  great  latitude  in  the  issuance  of  such 
writ  Ex  parte  Degener,  30  TesT.  App.  566, 
17  S.  W.  1111 ;  Ex  parte  Kearby,  35  Tex.  Cr. 
R.  634,  34  8.  W.  062.  We  accordingly  hold 
that  we  have  the  right  to  Inquire  as  to  ap- 
plicant's alleged  Illegal  restraint  under  the 
writ  of  habeas  corpus. 

Can  applicant  be  again  tried  for  the  of- 
fense, of  which  be  was  acquitted  in  Coke 
county,  in  Nolan  county?  This  involves  the 
question  as  to  whether  or  not  the  Coke  coun- 
ty district  court  was  a  court  of  competent 
Jurisdiction  to  try  said  offense.  We  are  In- 
clined to  the  view  that  by  the  expression 
"court  of  competent  Jurisdiction,"  as  here 
used.  Is  mea«t  a  court  that  has  Jurisdiction 
of  said  offense;  that  is,  a  court  authorized 
to  take  Jurisdiction  of  the  offense  of  mur- 
der, and  that  could  have  taken  Jurisdiction 
of  this  murder  under  any  drcomstances. 
We  do  not  understand  that  there  was  any 
fraud  in  the  incise  of  Jurisdiction  by  the 
district  court  of  Coke  county,  even  if  it  be 
conceded,  which  la  at  least  doubtful,  that  the 
district  court  and  the  officers  thereof  could 
be  charged  with  fraud  in  assuming  Juris- 
diction. The  state  is  the  actor  In  bringing 
about  Uidlctments  for  offenses  and  In  trying 
parties  therefor.  Only  In  misdemeanors, 
Inhere  there  is  no  information.  Is  it  presum- 
ed that  a  person  may  voluntarily  submit 
blmself  to  the  Jurisdiction  of  the  court  and 
so  practice  a  fraud  on  the  tribunal.  In  such 
cases  it  Is  provided  by  statute  tbat  be  can  be 
tried  for  a  higher  grade  of  offense  than  that 
for  which  he  was  convicted.  As  stated,  it 
does  not  appear  that  there  was  anything 
tending  to  show  fraud  on  the  part  of  the 
tribiinal  in  Coke  county,  where  the  indict- 
ment was  found  and  the  relator  brought  to 
trial.  The  proceedings  appear  to  have  been 
regular.  Applicant  contested  the  venue,  but 
after  proof  was  submitted  showing  the  of- 
fcfnse  occurred  within  400  yards  of  the  Coke 
county  line  he  withdrew  his  opposition  and 
conceded  the  venue.  Now,  if  relator  had 
t>een  convicted,  instead  of  acquitted,  and  he 
liad  appealed,  and  the  proceedings  appeared 


to  be  regular  and  the  Judgment  affirmed  by 
this  court,  could  he  by  any  means  relieve 
himself  of  the  Judgment  of  conviction?  Un- 
der all  the  authorities  he  would  be  consid- 
ered in  Jeopardy,  and  would  have  been  com- 
pelled to  abide  the  Judgment  of  the  court, 
notwithstanding  lie  might  subsequently  be 
able  to  show  very  clearly  that  the  homicide 
occurred  400  yards  beyond  the  county  line 
Here,  however,  there  was  an  acquittal,  and 
the  statute,  passed  in  consonance  with  the 
constitutional  provision,  provides  that  where 
he  is  acquitted,  though  the  proceedings  be 
irregular,  he  cannot  again  be  tried  for  the 
same  offoise. 

In  Ex  parte  Moore,  80  S.  W.  620,  10  Tex. 
Ct  Rep.  605,  it  was  held  by  this  court  that 
where  the  venue  in  a  murder  case  was  er- 
roneously transferred  from  Lamar  to  Fannin 
county,  relator  in  that  case  reserving  his 
exception,  and  the  case  was  subsequently 
tried  in  Fannin  county,  and  relator  there 
acquitted  of  murder  In  the  first  degree,  that, 
when  the  case  was  afterwards  retransferred 
to  Lamar  county,  he  could  not  again  be  put 
upon  trial  for  murder  In  the  first  degree,  hav- 
ing been  acquitted  of  that  offense.  There  Is 
no  question  that  the  change  of  venue  here 
was  erroneous  and  irregular,  sufficiently  so 
to  reverse  the  case,  yet  an  acquittal  would 
operate  as  a  bar,  notwithstanding  the  Fannin 
court  had  not  regularly  acquired  Jurisdic- 
tion. It  was  a  court  of  competent  Jurisdic- 
tion to  try  said  offense  and  under  some  cir- 
cumstances could  have  tried  it  In  Mlxon's 
Case,  35  Tex.  Cr.  R.  458,  34  S.  W.  290,  under 
an  Indictment  charging  appellant  with  mur- 
der, he  was  convicted  of  manslaughter.  It 
was  held  that  the  indictment  was  void  and 
would  not  sustain  the  conviction.  Still  it 
was  ruled  that,  having  been  acquitted  of 
the  offense  of  murder,  either  of  the  first  or 
second  degree,  he  could  not  be  again  put  up- 
on trial  for  said  offenses.  In  that  connection 
It  was  said:  "If  the  prosecution  has  once 
placed  a  defendant  upon  trial,  and  the  court 
is  one  of  competent  Jurisdiction  to  try  an 
offense  of  the  character  charged,  and  a  Jury 
has  once  rendered  a  verdict  of  not  guilty 
as  to  said  ojfense,  no  matter  how  Irregular 
the  procedure  may  have  been,  the  state  can 
never  again  place  the  defendant  upon  trial 
for  that  offense  of  which  he  had  been  ac- 
quitted. Such  we  understand  to  be  the  mean- 
ing of  the  Constitution,  and  such  the  provi- 
sions of  our  Code  of  Criminal  Procedure. 
And  In  this  case  appellant  having  once  be- 
fore for  the  same  offense  been  put  upon  trial, 
and  the  Jury  havhig  on  said  trial  rendered 
a  verdict  of  manslaughter,  it  was,  as  we 
have  seen,  a  complete  acquittal  of  the  charge 
of  murder  in  the  first  and  second  degrees; 
and,  no  matter  how  defective  the  Indictment 
was,  the  state  could  not  again  put  him  upon 
trial  for  said  offense  of  which  he  had  been 
previously  acquitted." 

In  this  particular  case  on  the  trial  in  Coke 
county  the  venue,  giving  the  courtjuriadl^ 
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tion,  was  proven;  and  the  case  regularly 
tried  tbere  and  relator  acquitted  of  the  same 
murder  charged  against  him  In  Nolan  coim- 
ty,  and  on  which  he  has  since  been  once  tried, 
and  on  which  the  district  court  of  Nolan  coun- 
ty again  seeks  to  put  him  upon  trial.  We 
hold  that  under  the  circumstances  of  this 
case  It  cannot  be  done.  For  the  state  to 
subject  a  man  to  repeated  trials,  after  be 
has  been  acquitted.  In  different  cotmtles, 
where  the  homicide  occurs  near  the  county 
line,  It  occurs  to  us  would  be,  not  only  un- 
just, but  oppression. 

It  Is  therefore  ordered  that  the  dlstrlck^ 
court  of  Nolan  county  shall  not  again  put 
relator  on  trial  for  said  homicide  of  which  he 
has  been  acquitted  in  Coke  county,  and  that 
he  be  finally  discharged. 


JACKSON  et  al.  v.  POTBBT  et  al. 

(Court  of  CIyII  Apppiils  of  Texas.    Oct  28. 
.  1806.) 

1.  TboVER     and     CONVEBSIOII    —  EXKUFLABT 

Damages. 

One  who  willfnlly  appropriates  property  of 
another,  with  knowledge  of  Its  ownership,  la 
liable  for  exeaplary  damages. 

[Ed.  Note.— For  cases  in  point,  see  vol.  4T, 
Cent.  Dig.  Trover  and  Conversion,  (  281.] 

2.  Damages — ^Attobnet'b  Fee  as  ELsacKNT  of 
Damage. 

Attorney's  fees,  in  the  prosecution  of  an 
action  for  damages,  are  not  recoverable  in  such 
action. 

_[Ed.   Note. — For  cases  In  point,  see  vol.  16. 
Cent  Dig.  Damages,  {{  148,  150.] 

8.  Appbai/— HtRifTiitaa  Ebbob — BhcoxpnoN  to 

Pl.EAniITO. 

The  action  of  the  court  In  overruling  an 
exception  to  plaintiff's  petition,  setting  up  at- 
torney's fees  in  such  action  as  an  element  of 
damage,  does  not  constitute  reversible  error 
where  the  court  did  not  submit  such  issue  to 
the  jury. 
4.  Evidence — Heabsat. 

In  an  action  for  damages  for  wrongfully 
and  willfully  appropriating  plaintiff's  property, 
testimony  of  a  witness  as  to  the  statement 
made  by  one  of  defendants  that  he  had  not  sold 
the  property  to  bis  codefendant,  and  that  the 
latter  had  no  right  to  it  such  statements  having 
been  made  in  the  absence  of  either  of  his  co- 
defendants,  was  hearsay  as  to  them,  and  there- 
fore inadmissible.  • 
8.  Same— Self-Sebvino  DBCtABAXioNS 

In  an  action  against  several  defendants  for 
damages  for  willfully  appropriating  plaintiff's 
property,  the  fact  that  plaintiff  claimed  exem- 
plary damages  against  one  of  defendants  did 
not  authorize  him  in  making  out  his  case  to 
introduce  self-serving  declarations  of  such  de- 
fendant to  prejudice  the  other  defendants,  with 
the  jury. 

Appeal  from  Delta  County  Court;  3.  F. 
Holmes,  Judge. 

Action  by  Joe  Poteet  against  Brode  Jack- 
son and  others.  From  a  judgment  against 
certain  defendants,  they  appeal.    Reversed. 

Rehearing  denied  November  11, 1905. 

In  the  summer  of  1903  D.  L.  Travis,  one  of 
the  appellees,  sold  to  Brode  Jackson,  one  of 
the  appellants,  a  bay  meadow  in  Hunt  coun- 
ty, Tex.,  ooDsisting  of  about  250  acres,  tor  the 


sum  of  $050.  Appellant  Jackson  employed 
appellant  Glddens  to  superintoid  the  cut- 
ting and  baling  of  the  hay  on  said  meadow. 
When  appellant  Olddena  began  cutting  said 
hay,  G.  M.  Poteet,  a  brother  of  Joe  Poteet, 
one  of  the  appellees,  notified  the  said  Glddens 
that  bis  brother,  Joe  Poteet,  owned  17  acres 
off  of  tbe  north  side  of  said  meadow.  The 
said  Glddens  then  telephoned  to  the  said 
Ja<±Bon  the  notice  Just  given  him,  and  was 
instructed  by  Jackson  to  go  ahead  and  cat  tbe 
hay,  unless  stopped  by  legal  process,  as  be 
had  bought  It  and  paid  for  It  from  the  appel- 
lee Travia.  The  said  Glddens  obeyed  the  In- 
structions of  the  said  Jackson — cut  and  baled 
the  bay.  Jackson  appropriated  It  to  bis  own 
use.  The  appellee  Joe  Poteet  filed  suit  in 
the  county  court  of  Delta  county,  Tex, 
against  appellee  D.  h.  Travis  and  appellants 
Brode  Jadkson  and  H.  O.  Glddens  for  $272 
actual  damages,  $600  exonplaty  danuiges, 
and  940  Yittomey's  fee.  The  appellants, 
Jackson  and  Glddens,  filed  exertions  and 
general  denial  to  appellee's  petition  and  plead- 
ed over  against  appellee  Travis  for  any 
amount  that  might  be  rendered  against  tbon 
or  either  of  them.  Appellant's  exceptions 
were  each  and  all  overruled,  and  the  case 
tried  before  the  Honorable  J.  F.  Holmes,  iqiie- 
dal  judge,  by  the  aid  of  a  Jury,  and  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
appellee  Joe  Poteet  against  appellants  for  tbe 
sum  of  $88  actual  damage  and  the  sum  of  $75 
exemplary  damages.  B^m  this  Judgment  ap- 
pellants have  prosecuted  an  appeal. 

Mulkey  &  Hamilton,  for  appellants.  Jaines 
Fatteson  and  Stell  te  Hatcher,  for  ap- 
pellees. 

BOOKHOUT,  J.  (after  stating  tbe  facts). 
Error  Is  assigned  to  tbe  action  of  the  court  in 
overruling  the  special  exceptions  to  the  peti- 
tion (1)  seeking  to  recover  exemplary  dam- 
ages, (2)  seeking  to  recow  attorney's  fees. 
The  petition  allegied  in  substance  that  the  de- 
fendants, and  each  of  them,  Jointly  and  aevei^ 
ally,  willfully  and  wantonly  took  the  hay  of 
plaintiff  and  deprived  him  of  the  value  ttiere- 
of,  and  that  each  of  them  was  guilty  of  gross 
negligence  towards  plaintiff.  If  the  appel- 
lants, when  they  appropriated  the  hay,  knew 
that  it  belonged  to  plaintiff  and  they  had  no 
lawful  claim  to  the  same,  and  persisted  In 
taking  it,  the  act  of  appropriation  waa  will- 
ful. If  the  taking  was  willful  and  wanton 
or  the  result  of  gross  negUg^ice,  the  plaintiff 
was  entitled  to  recover  exemplary  damages. 
Railway  Ca  v.  De  Mllley,  00  Tex.  191.  Tbere 
was  no  error  in  overruling  the  special  ex- 
ception to  that  part  of  the  petition  seekinc 
to  recover  exemplary  damages. 

The  special  demurrer,  assailing  that  por^ 
tlon  of  the  petition  wherein  the  plaintiff  aeekic 
to  recover  attorney's  fees,  we  think  sbouM 
have  been  sustained.  The  petltlan  alleee« 
that  "It  became  necessary  and  this  plaintiff 
did  employ  an  attorney  at  an  expense  of 
$40.0a''  and  thai  asks  top^adgmait  Cor  aaid 
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flam.  A  ttorney 's  fees,  as  such.  In  tbe  proaeca- 
tlon  of  a  claim  for  damages,  are  not  re- 
coverable. Landa  y.  Obert,  46  Tex.  BS9; 
Yarborougb  v.  Weaver  (Tex.  Civ.  App.)  25  S. 
W.  468.  Tbe  special  exception  to  that  part 
of  tbe  petition  wbereln  plaintiff  seeks  to  re- 
cover attorney's  fees,  as  ancb,  as  part  of  bis 
damages  sbonid  bave  been  sustained.  How- 
ever, tbe  action  of  the  court  In  overruling  tbe 
exception  to  the  petition  setting  up  attor- 
ney's fees  presents  no  reversible  error,  as  the 
court  did  not  submit  this  Issue  to  the  Jury. 
Having  found  error  in  the  case  for  which  the 
Judgment  must  be  reversed,  we  make  the 
above  remarks,  U  reference  to  attomey'fl 
fees.  In  view  of  another  trial. 

It  is  contended  that  the  court  erred  in  ovot- 
rullng  appellants'  exception  to  the  testimony 
of  the  witness,  G.  M.  Poteet,  that  'Vhen  I 
went  to  see  Mr.  Travis,  and  told  blm  that 
Brode  Jackson  claimed  the  hay,  he  said  he 
did  not  sell  it  to  Brode  Jackson,  and  that  be 
(Jackson)  had  no  right  to  It"  The  objection 
urged  to  this  testimony  was  that  It  was  Im- 
material and  Irrelevant  and  hearsay,  and  a 
self-serving  declaration  on  the  part  of  de- 
fendant D.  L.  Travis,  and  calculated  to 
prejudice  the  Jury  against  the  defendants 
Jackson  and  Olddens.  Tbe  exception  was 
overruled  and  the  testimony  admitted.  Tbe 
suit  was  Instituted  by  Joe  Poteet  against 
Brode  Jackson,  H.  G.  Olddens,  and  D.  L. 
Travis.  Tbe  witness,  G.  M.  Poteet,  was  the 
brother  of  plaintiff,  and  when  be  went  to 
see  Mr.  Travis  about  Jackson's  claim  to  the 
hay  he  did  so  in  the  Interest  of  plaintiff. 
The  witness  was  placed  on  the  stand  by  plain- 
tiff, and  was  testifying  In  chief  when  this 
testimony  was  ellcted.  Neither  Jackson  nor 
Olddens  was  present  when  Travis  made  the 
statement  to  tlie  witness.  In  approving  the 
bill  of  exception,  tbe  trial  Judge  explained 
that  Travis  was  sued  by  plaintiff  for  ex- 
emplary damages,  and  the  evidence  was  ad- 
mitted on  the  issue  of  exemplary  damages 
against  Travis.  It  Is  clear  that  the  evidence 
waa  hearsay  as  to  Jackson  and  Olddens.  It 
was  not  admissible  In  behalf  of  plaintiff  In 
making  out  his  case.  Tbe  fact  that  plaintiff 
was  claiming  exemplary  damages  against 
Travis  did  not  authorize  plaintiff  In  making 
out  his  case  to  introduce  tbe  irrelevant  and 
self-serving  declarations  of  Travis  to  preju- 
dice the  other  defendants,  with  the  Jury.  The 
evidence  was  harmful  to  appellants,  and  its 
admission  was  erroneous. 

Omplalnt  is  also  made  of  the  action  of  tbe 
court  in  permitting  said  witness  to  testify 
that:  "I  talked  to  D.  L.  Travis  about  the 
hay.  He  said  that  he  had  not  sold  the  17 
acres  to  Brode  Jackson,  and  that  he  (Jackson) 
bad  no  right  to  It,  and  that,  if  a  man  should 
do  him  that  way,  he  would  take  a  shotgun  to 
blm."  Tbe  same  objections  were  urged  by 
appellants  to  this  testimony.  The  objections 
were  overruled  and  a  bill  of  exceptions  taken, 
and  error  Is  duly  assigned  to  the  court's  ac- 
tion.   Thla  erldenoe  was  hearsay  and  tbe 


self-serving  declaration  of  tbe  defendant 
Travis,  and  Its  admission  was  error.  The 
charge  of  tbe  court  Is  complained  of  In  various 
assignments  as  erroneoua,  in  that  It  assumes 
certain  disputed  f&cts  to  exist,  and  hence  is 
upon  the  wel^t  of  the  evidence.  We  do  not 
think  tbe  charge  taken  as  a  whole  is  sub- 
ject to  this  crltidsm.  There  was  evidence 
authorizing  the  submission  of  the  Issue  of  ex- 
emplary damages,  and  tbe  assignment  com- 
plaining of  the  court's  action  In  this  respect 
Is  not  well  taken. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed  and  tbe  cause  remanded. 


TKBVT   V.   LOWRIB.* 

(Gourt  of  Civil   Appeals  of  Texas.    Oct  18. 
190B.) 

1.  Tbespabs  to  l^T  Tms— BvmifcB— Sot- 

ncniTCT. 

In  trespass  to  try  title,  plaintiff  mnst  re- 
cover on  the  stren^  of  his  own  title. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46, 
Gent  Dig.  Treapaaa  to  try  Title,  ii  6,  IftJ 

2.  PuBUo  liANDfl  —  School  Larmi  —  Sauc 
PENDnro  Leask. 

Under  the  law  of  1887  (Oen.  Laws  1897, 
p.  184.  c.  128)  the  land  commissioner  could 
not  sell  school  lands  situated  in  the  absolute 
lease  district,  if  there  was  a  lease  on  the  lands 
at  the  time  of  the  application  for  purchase. 
8.  Saic* — Tbas^bfeb  or  Lxasb — Bvtect. 

Under  tbe  law  of  1897  (Oen.  Laws  1887, 
p.  184,  c.  128)  a  oonvevance  by  a  lessee  of  state 
school  lands  situated  In  the  absolute  lease  dis- 
trict of  all  his  rlRbtB  and  title  under  the  lease 
to  one  who  was  ineligible  to  purchase  the  lands 
did  not  authorise  the  sale  of  the  lands  to  an- 
other during  the  term  of  the  lease. 

Appeal  from  District  Gourt,  Scurry  Oounty; 
H.  R.  Jones,  Jndg& 

Action  by  M.  E.  Trevy  against  W.R.  Lowrle. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed  and  rendered. 

Rehearing  denied  Novembtf  16,  ISCXi^ 

Bd.  J.  Hamner,  for  appellant  Beall  ft 
Beall,  for  appellee. 

FLY,  J.  This  Is  an  action  of  trespass  to 
try  title  to  the  S.  W.  \i  of  section  143,  in 
block  97,  state  school  land.  In  Scuriy  county, 
as  surveyed  by  the  Houston  &  Texas  Gen- 
tral  Railway  Company,  by  virtue  of  certifi- 
cate No.  43/5574,  Instituted  by  appellee 
against  appellant  and  Andy  Trevy.  The 
latter  entered  a  disclaimer  and  was  dismissed 
from  the  suit  Appellant  filed  a  general  and 
special  demurrer,  and  pleaded  not  guilty.  A 
trial  by  the  court  resulted  In  a  judgment  in 
favor  of  tbe  appellee.  The  record  contains  a 
statement  of  facts,  as  well  as  the  court's 
findings  of  fact  and  law.  This  is  a  second 
appeal.  78  S.  W.  18.  Section  No.  128 
was  classified  as  watered  grazing  land  under 
the  law  of  1897  (Gen.  Laws  1897,  p.  184,  c. 
129),  and  was  appraised  at  $1  an  acre,  and 
on  January  16,  1809,  appellant  filed  an  ap- 
plication properly  prepared  in  the  General 
Land  Office,  and  on  March  20,  1899,  the  land 

*Writ  of  error  deoted  tiy  Saprema  Court  December 
Zl.  IMS. 


982 


80  SOUTHWESTERN  REPOBTBR. 


(Tex. 


was  awarded  to  her.  Appellant  also  staowed 
that  she  had  made  due  proof  of  occupancy  of 
said  section  128 — her  home  section,  by  vir- 
tue of  which  she  purchased  the  land  in  con- 
troversy— which  proof  of  occupancy  was 
filed  in  the  General  Land  Office  on  Jannary 
23,  1902.  Section  128  was  patented  to  appel- 
lant <m  September  25,  1902.  It  was  proved 
that  appellant  had  resided  continuously  on 
her  home  section  No.  128  since  she  filed  on 
the  same  on  December  26,  1898.  On  August 
26,  1899,  appellant  applied  to  the  Oommls- 
sloner  of  the  General  Land  Office  to  purchase 
the  land  in  controversy  as  additional  land  to 
section  128,  which  application  was  in  due 
form  of  law,  and  was  filed  in  the  General 
liand  Office  on  August  28,  1899,  and  the  land 
was  awarded  to  her  on  April  30,  1900.  She 
has  fully  paid  the  principal  and  interest  due 
by  her  on  survey  143,  of  which  the  land  In 
controversy  is  a  part  In  October,  1897,  the 
land  In  controversy  was  leased  to  A.  P.  Bosh, 
Jr.,  for  a  term  of  five  years.  On  November 
80,  1898,  he  conveyed  and  released  said  sec- 
tion 143,  "with  all  the  right  given  by  statute 
under  which  said  lease  was  made,  to  Mrs. 
M.  E.  Trevy."  In  pursuance  of  that  trans- 
fer the  Commissioner  of  the  General  Land 
Office  canceled  the  lease  to  A.  P.  Bush,  Jr., 
so  far  as  section  143  was  concerned,  on  May 
13,  1900.  On  September  26,  1809,  G.  A,  Autry, 
who  claimed  section  128,  the  home  section  of 
appellant,  obtained  a  judgment  against  ap- 
pellant and  her  codefendants  for  that  sec- 
tion, and  on  March  26,  1901,  the  Commission- 
er of  the  General  Land  Office  Indorsed  on  the 
applications  to  purchase  sections  128  and  143: 
"Canceled  by  decree  of  court."  On  June  7, 
1901,  he  wrote  on  the  same  applications: 
"Reinstated,  6/7/1901.  Charles  Bogan,  Com'r." 
On  January  31, 1901,  G.  A.  Autry  transferred 
bis  judgment  against  appellant  and  others  to 
H.  P.  Wellborn.  In  March,  1901,  appellant 
Instituted  suit  against  Wellborn  to  recover 
section  128,  and  to  set  aside  the  judgment 
against  appellant  which  had  been  transferred 
to  him  by  G.  A.  Autry,  and  on  March  18, 
1901,  judgment  was  rendered  setting  aside 
the  judgment  and  canceling  the  application 
of  G.  A.  Autry  to  purchase  the  land  upon 
which  be  had  obtained  bis  Judgment,  on  the 
ground  that  it  was  utterly  null  and  void,  and 
decreeing  the  title  to  the  land  to  be  in  appel- 
lant That  judgment  is  a  valid  and  subsist- 
ing one,  obtained  in  a  court  of  competent  ju- 
risdiction. Prior  to  the  time  that  the  suit  to 
annul  the  Autry  judgment  was  filed  Well- 
born made  a  deed  to  section  128,  and  de- 
livered It  to  A.  P.  Bush,  although  the  name  of 
the  grantee  was  not  inserted  in  the  deed.  The 
name  of  the  grantee  was  omitted  at  the  sug- 
gestion of  Bush.  The  lease  of  lands  to  A. 
P.  Bush,  Jr.,  hereinbefore  referred  to,  was 
canceled  on  January  0,  1902,  for  failure  to 
pay  the  fifth  annual  rental  due  on  it,  and 
on  April  1,  1902,  appellant  again  applied  to 
purchase  section  143  as  additional  land  to 
Bsctlon  128^  which  application  was  rejected 


on  April  19,  1902.  Mrs.  Trevy  was  a  widow, 
and  she  swore  that  she  was  not  acting  in 
collusion  with  others  in  buying  the  land,  and 
that  no  other  person  or  corporation  was  inter- 
ested in  the  purchase  of  the  land.  She  also 
stated  that  she  borrowed  the  money  from  A. 
P.  Bush,  Jr.,  to  get  the  patent  to  the  land, 
and  gave  her  note  and  a  deed  of  trust  on  the 
land,  and  for  it  still  owed  interest  on  It  We 
conclude  that  she  was  an  actual  settler  in 
good  faith  on  her  home  section,  and  that 
there  was  no  evidence  of  any  collusion  with 
any  one  to  purchase  the  home  section  or 
section  143,  and  that  the  land  was  properly 
awarded  to  her  by  the  L^d  Commissioner. 

Appellee  proved  that  on  August  26,  1899. 
the  land  in  controversy  was  classified  as  dry 
agricultural  land,  and  was  appraised  at  $1.50 
an  acre,  and  that  on  August  14,  1900,  he  ap- 
plied to  purchase  the  land  In  the  manner 
prescribed  by  law,  and  that  the  application 
was  rejected  by  the  Oommissioner  of  the 
General  Land  Office  on  September  27,  1901. 
He  also  proved  that  on  May  16, 1901,  he  made 
another  application  to  purchase  the  land, 
complying  fully  with  all  the  legal  require- 
ments, and  that  this  application  was  re- 
jected by  the  Land  Commissioner  on  June 
12,  1901.  He  proved  that  he  settled  on  the 
land  on  January  8,  1896,  and  made  improve- 
ments thereon,  and  has  continually  resided 
thereon  with  his  family  since  March  9,  1S9S. 
He  put  80  acres  of  it  in  cultivation.  Ttie  bur- 
den rested  upon  appellee,  who  was  the  plain- 
tiff in  the  lower  court,  to  prove  that  the 
lease  to  Bush,  as  to  the  section  involved  in 
this  suit,  had  been  canceled  as  provided  by 
law  before  he  applied  to  purcliaBe  the  land. 
Trevy  v.  Lowrle  (Tex.  Civ.  App.)  78  8.  W.  18. 
If  that  lease  was  not  canceled  at  the  time  that 
apiwllee  applied  for  purchase  of  the  land,  tlie 
applications  were  properly  rejected,  and  the 
applications  cannot  be  made  tlie  basis  of  a 
recovery  of  the  land,  even  though  the  evidence 
clearly  showed  that  appellant  had  no  title  to 
the  land. 

Appellee  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness 
of  that  of  his  adversary.  It  is  in  order,  there- 
fore, to  consider  the  question  as  to  wbetlier 
the  lease  of  A.  P.  Bush,  Jr.,  had  been  set 
aside  BO  as  to  give  the  Land  Commissioner  the 
right  to  sell  the  land,  for  the  land  is  sitnated 
in  the  absolute  lease  district  and  the  Land 
Commissioner  could  not  under  the  Laws  of 
1897,  sell  the  land,  if  the  lease  on  the  lani 
was  in  existence  when  appellee  made  his  ap- 
plication.   Tolleson  V.  Bogan,  96  Tex.  424. 

73  8.  W.  520;  Smith  v.  McLaln.  96  Tex.  56S- 

74  S.  W.  754.  The  cancellation  as  to  tb- 
lease  to  all  the  land  for  ncmpayment  of  tii- 
rent  did  not  take  place  until  Jannarr  6.  190c:. 
and  the  last  application  to  purchase  the  lar<'. 
was  made  by  appellee  on  May  16,  190L  ai.<i 
was  rejected  on  June  12,  1901,  and  it  follow-, 
that  unless  the  transfer  of  A.  P.  Bnsh.  Jr..  t-.> 
appellant  of  his  rights  under  tlie  lease  t<« 
section  14S  bad  deatro|«a,4he,  lease  as  Xm 

Digitized  by  VjCJU'- 


Tex.) 


GULP,  C.  &  S.  P.  ET.  CO.  T.  MATTHEWS. 


983 


that  Becdon,  and  had  placed  it  In  a  position 
to  be  pnrcbased  by  any  one,  appellee  obtained 
no  right  to  the  land  by  his  applications  to 
purchase  In  1901.  The  transfer  referred  to 
Is  as  follows:  "State  of  Texas,  County  of 
Mitchell.  Know  all  men  by  these  presents, 
that  for  and  In  consideration  of  the  sum  of 
$25.00  to  me  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  that  I,  A.  P. 
Bnsh,  Jr.,  hereby  convey  and  release,  with  all 
the  rights  appotalning  thereto  under  lease 
Na  20,652,  sections  Kos.  143  and  145  In  block 
«7,  H.  &  T.  a  R.  K.  Oo.  surveys.  In  Scarry 
county,  Texas,  with  all  the  rights  given  by 
statute  under  which  said  lease  was  made,  to 
Mrs.  M.  El  Trevy."  It  was  dated  November 
30,  1808.  The  Land  Commissioner  certified 
that  section  143  was  awarded  to  appellant  on 
April  30,  1000,  and  that  on  May  8,  1900,  It 
was  canceled  out  of  said  lease  by  a  notice 
given  to  the  lessee  and  State  Treasurer  that 
the  application  of  appellant  to  purchase  bad 
been  acc^ted. 

It  has  been  held  by  the  Supreme  Court,  in 
Smith  V.  McLain,  above  cited,  that  the  waiver 
of  a  lease  by  a  lessee  from  the  state  In  fa- 
vor of  an  ineligible  purchaser  does  not  au- 
thorize the  sale  of  the  land  to  any  other 
person  during  the  existence  of  the  lease.  In 
the  Smltb-McLaln  Case  the  instrument  by 
which  the  waiver  of  the  lease  was  given,  in 
terms,  restricted  the  waiver  to  the  party  to 
whom  It  was  given,  and  the  court  held  that 
it  did  not  remove  the  obstacle  to  a  purchase 
by  any  other  person  than  the  one  to  whom  it 
was  given.  In  ToUeson  v.  Rogan,  however, 
the  transfer  was  similar  to  the  one  made  by 
Bush  to  appellant,  and  It  was  therein  held 
that  the  law  of  1897  prohibited  the  sale  of 
leased  lands  in  the  absolute  lease  district  to 
any  one  except  the  lessee  or  bis  assignee. 
That  case  is  directly  in  point  In  this  case, 
and  Its  effect  Is  to  place  section  143  In  a  posi- 
tion to  be  sold  to  appellant  and  her  alone, 
and,  if  she  was  Ineligible  to  buy  it,  it  re- 
mained leased  land.  The  rights  of  the  lessee 
were  granted  to  appellant,  and.  If  It  was  of 
no  effect  because  appellant  could  not  pur- 
chase, it  was  still  subject  to  the  lease;  and 
no  action  that  might  have  been  taken  by 
the  Commissioner  of  the  General  Land  Office 
to  cancel  the  lease  as  to  section  143  by  rea- 
son of  the  transfer  to  appellanf  was  of  any 
force  or  effect  Smith  v.  McLain,  above 
c-lted;  Ketner  v.  Rogan,  95  Tex.  659,  68  S.  W. 
774.  The  lessee  from  the  state  could  not 
convey  any  rights  to  his  transferee,  except 
to  waive  in  her  behalf  the  lease  that  he  had, 
so  as  to  enable  the  Land  Commissioner  to 
sell  the  land  to  her;  and  a  transfer  of  all 
rigbts  the  lessee  had  under  his  lease  would 
convey  the  same  rights  that  a  waiver  In 
terms  would  convey,  and  nothing  more.  In 
eltber  case  the  instrument  would  enable  the 
I^and  Commissioner  to  sell  to  the  person  to 
whom  it  was  given,  and  no  one  else;  and,  if 
saota  person  was  Ineligible  to  purchase,  the 
land  wtmid  still  be  subject  to  the  lease.    It 


is  said  in  Martin  v.  Terrell,  07  Tex.  118,  78 
S.  W.  743:  "It  was  not  held  in  Tolleson  v. 
Rogan  that  the  assignment  of  the  lease  gave 
the  assignee  a  right  to  purchase,  but  It  was 
by  virtue  of  the  consent  of  the  original  lessee 
that  the  sale  could  be  made  by  the  Commis- 
sioner." It  follows  that  if  the  Oommissloner 
could  only  make  the  sale  by  virtue  of  the 
consent  of  the  lessee,  and  that  consent  was 
given  to  a  certain  person,  no  authority  to 
sell  would  arise  by  virtue  of  such  consent, 
except  to  the  person  to  whom  the  consent  was 
given.  It  was  held  in  the  case  last  cited 
that,  under  Laws  1901,  p.  292,  c.  125,  school 
lands  in  the  absolute  lease  district  could  not 
be  sold  to  an  assignee  of  the  lessee;  but  this 
case  is  governed  by  the  law  of  1897,  and  the 
cases  of  Smith  v.  McLain  and  ToUeson  v. 
Rogan  are  applicable  to  it  If  at  the  time 
the  transfer  was  made  by  Bush  to  appellant 
she  could  not  purchase  section  143  because 
she  had  no  title  to  her  home  section,  and 
her  purchase  was  therefore  invalid,  the  trans- 
fer had  no  effect  whatever  upon  the  lease, 
and  it  was  not  Subject  to  sale  when  appellee 
applied  to  purchase  it  and  it  would  not 
matter  upon  what  ground  the  Land  Commis- 
sioner rejected  his  applications.  They  were 
properly  rejected,  and  appellee  has  failed  to 
make  out  his  case.  Gracey  v.  Hendrlx,  93 
Tex.  26,  51  S.  W.  846;  Willoughby  v.  Town- 
send,  93  Tex.  80,  53  S.  W.  581.  As  said  in 
the  last  case:  "But  as  defendant  in  error 
was  plaintiff,  it  was  necessary  for  him,  in 
order  to'  maintain  his  action,  to  show  such 
compliance  with  the  law  as  entitled  him  to 
an  award  of  the  land  at  the  bands  of  the 
Commissioner;  and  the  defect  in  the  title  of 
the  plaintiff  in  error  could  not  help  him." 

The  Judgment  of  the  district  court  Is  re- 
versed, and  Judgment  here  rendered  that  ap- 
pellee take  nothing  by  his  suit  and  that  ap- 
pellant recover  all  costs  in  this  behalf  ex- 
pended in  this  court  and  the  lower  court 


GULP,   C.    &   S.    P.    RX.    CO.    V.    MAT- 
THEWS et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  14, 
1005.) 

1.  Nbouoerck— Question  fob  Jubt. 

Where  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the  ques- 
tion as  to  whether  there  was  negligence  or  not, 
the  determination  of  the  question  is  for  the  jury, 
and  it  is  only  where  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same  con- 
clnsion  therefrom  that  the  question  of  negli- 
gence is  one  of  law  for  the  court 

[Ed.  Note. — Por  cases  in  point  see  vol.  37, 
Cent  Dig.  Negligence,  H  293-297.] 

2.  Railboaos— Pbbsons  Walking  on  Tbacks 
—Licensees— Duty  of  Railboao. 

One  who  walks  upon  the  tracks  of  a  rail- 
road at  a  place  where  they  have  been  for  several 
years  notoriously  and  habitually  used  by  the 
public  as  a  footpath,  with  the  knowledge  and 
acquiescence  of  the  railroad,  is  not  a  tres- 
passer, bat  a  licensee,  towards  .whom,-!^  .nil- 
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Toad'a  Bervants  owe  the  duty  of  using  ordinary 
care  to  keep  a  lookout  and  avoid  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  U  122&-1232.] 

S.  SAVB  — InjtmiZS   TO   LlOEHSEB— AonoRB— 

Question  fob  Jubt. 

In  an  action  against  a  railroad  for  the 
death  of  a  licensee  upon  its  track,  whether  or 
not  the  person  killed  was  lying  on  tlie  track  at 
the  time  he  met  hia  death,  heU,  under  the  evi- 
dence, at  least  a  question  for  the  jury,  not- 
withstanding statements  of  the  railroad's  engi- 
neer and  fireman  indicating  tliat  he  was  lying 
on  the  track. 

[BM.  Note. — For  cases  in  point,  see  toL  41, 
Cent  Dig.  Railroads,  |  1377.J 

4.  WrriTEsaKs  —  Ihpxachhxrt  —  laafATXBiAii 
Mattebs. 

A  witness  cannot  be;  contradicted  upon  an 
immaterial  matter,  whether  the  matter  upon 
which  the  contradiction  is  sought  was  elicited 
upon  the  examination  in  chief,  without  objec- 
tion, or  upon  the  cross-examination. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  f  1224.] 

5.  Tbiai/— Motions  to  Exclude  Evidence. 

Where  counsel  fails  to  promptly  object  to 
the  reading  by  opposing  counsel  of  an  answer 
of  a  witness  to  a  question  asked  in  a  deposi- 
tion, he  should,  in  order  to  raise  the  question 
of  error  in  reading  the  same,  move  to  exclude 
the  answer  and  request  that  the  jury  be  directed 
not  to  consider  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Trial,  {  235.] 

6.  Saue  —  Additionai.    Abouxent    ob    Evi- 
dence—Dibcbetion  or  Coubt. 

The  indulgence  of  counsel  in  additional 
argument,  or  permitting  the  introduction  of 
further  testimony,  when  requested  during  the 
argument  of  counsel,  is  a  matter  resting  with- 
in the  sound  discretion  of  the  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Trial,  i  162.] 

7.  Same— Abuse  of  Discretion. 

Refusal  to  permit  defendant's  counsel  to 
offer  further  testimony  and  to  be  allowed  an 
opportunity  to  argue  the  same,  permission  to  do 
which  was  asked  during  the  argument  of  plain- 
tiff's counsel,  was  not  an  abuse  of  discretion, 
where  there  was  no  showing  that  defendant  was 
deprived  of  important  testimony  by  the  action 
of  the  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  SS  ieO-ie2.1 

Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  li.  Jones,  Judge. 

Action  by  Maggie  Matthews  and  others 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

See  74  S.  W.  803. 

Rehearing  refused  November  4,  1005. 

J.  W.  Terry,  Smith  &  Beaty,  and  Lee  & 
Ooree,  for  appellant  Wolfe,  Hare  ft  Mazey, 
for  appellees. 

TALBOT,  J.  The  dead  body  of  J.  L. 
Matthews  was  found  on  appellant's  railroad 
track  witbin  the  corporate  limits  of  the  city 
of  Ft  Worth,  a  little  after  6  o'clock  in  tbe 
morning  of  May  8, 1899,  and  this  suit  was  In- 
stituted by  appellee,  Mrs.  Maggie  Matthews, 
as  bis  surviving  wife,  on  behalf  of  herself 
and  her  minor  children,  to  recover  dam- 
ages on  account  of  bis  death,  which  It  U  al- 


leged  was  occasioned  by  tbe  negligence  of 
appellant  It  Is  alleged.  In  substance,  that 
J.  L.  Matthews,  on  the  8th  day  of  UtLj,  1899, 
was  walking  along  on  appellant's  railroad 
track  within  the  corporate  limits  of  the  cit; 
of  Ft  Worth,  where  said  track  was  common- 
ly and  habitually  used  as  a  pathway  by 
pedestrians  with  the  knowledge,  consent,  and 
acquiescence  of  appellant;  that,  while  so 
walking  along  and  upon  said  tra<&,  tbe  said 
J.  L.  Matthews  was,  by  tbe  negligence  of 
appellant's  savants,  operating  one  of  its 
freight  trains,  in  nmnlng  such  train  wltlt- 
in  the  city  limits  at  a  greater  rate  of  speed 
than  allowed  by  an  ordinance  of  said  city 
and  in  negligently  falling  to  ring  tbe  beU 
of  the  engine  and  to  keep  a  lookout  for  per- 
sons who  might  be  expected  to  be  on  its 
track,  knocked  down,  run  over,  and  killed  by 
said  train.  Appellant  pleaded  the  general 
issue,  contributory  negligence,  and  specially 
that  appellant  had  posted  along  Its  road  in 
the  cit7  of  Ft.  Worth  warning  notices  to  the 
public  to  the  effect  that  all  persons  not  hav- 
ing buslnesa  with  the  company  were  forbid- 
den to  sit,  stand,  or  walk  upon  its  railroad 
tracks,  and  were  prohibited  from  walking 
on  or  crossing  the  tracks  of  tbe  company,  ex- 
cept at  legally  established  crossings;  tliat 
the  company  did  not  consent  to  such  use 
of  its  track,  and  that  no  officer  or  agent  of 
the  company  had  authority,  by  aeqnlescaice 
or  otherwise,  to  consent  to  such  ose  of  the 
tracks,  etc.;  that  J.  L.  Matthews  was  not 
walking  along  its  track  when  struck  by  its 
train,  but  that  he  was  lying  down  npon  the 
same;  that  he  had  either  been  foully  dealt 
with  and  stunned  or  murdered  and  placed 
upon  the  track,  or  else  be  was  In  a  state  of 
intoxication  and  had  walked  upon  appel- 
lant's track  and  lain  down  npon  the  same, 
or  for  some  other  reason  was  lying  asleep 
or  in  a  state  of  Insensibility  on  tbe  track, 
and  that  its  servants  In  charge  of  said  train 
did  not  discover  him  In  time  to  prevent  tbe 
injury;  that  by  an  ordinance  of  the  city  of 
Ft  Worth  it  Is  provided  in  substance  ttiat  '.t 
shall  be  unlawful  for  any  person  to  trespass 
upon  the  property  of  any  corporation  with- 
out its  consent,  and  any  person  so  doing 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  be  fined  any  sum  not  exceed- 
ing $10.  A  jury  trial  resulted  In  a  Terdiot 
and  judgment  against  appellant  in  the  sum 
of  $16,000,  from  which  this  appeal  is  prose- 
cuted. 

The  deceased,  Matthews,  owned  a  grading; 
outfit,  consisting  of  teams  and  tools.  This 
outfit  bad  been  carried  to  Clebnme,  Tex.,  and 
on  tbe  afternoon  of  May  7,  1899,  the  day  be- 
fore he  was  killed,  Matthews  left  Cleburne 
for  Ft  Worth,  In  company  with  T.  W.  Turn- 
er, where  he  was  expecting  to  get  work. 
Before  leaving  Cleburne  Matthews  Instructed 
one  of  bis  employes  to  carry  the  gradln;; 
outfit  across  the  country  to  Ft  Worth,  and 
meet  him  at  a  certain  waterlnc.  trough  oo 
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Main  street,  aboat  8  o'clock  p.  m.  on  May  8th. 
About  10  o'clock  p.  m.  on  May  7tta  Matthews 
and  Turner  separated  at  a  hotel  or  lodging 
house  on  Main  street  In  Ft  Worth,  agreeing 
to  meet  next  morning  at  7  o'clock  on  Front 
street  and  then  go  together  to  look  for  a 
camping  place  for  the  teams  and  grading 
outfit.  Matthews  told  the  clerk  at  this  lodg- 
ing house  that  he  wanted  to  secure  a  bed, 
but  did  not  care  to  go  to  sleep  right  then; 
that  he  was  going  away,  but  would  be  back 
in  about  one  hour,  to  occupy  the  bed.  He 
was  informed  that  he  could  get  the  bed,  and 
abont  10  o'clock  p.  m.  be  left  in  a  state  of 
intoxication,  but  did  not  return  to  occupy 
the  bed.  After  Matthews  left  the  lodging 
house  on  Main  street,  and  abont  11  o'clock 
that  night,  he  went  to  the  Tremont  Hotel,  in 
Ft  Worth,  and  applied  to  L.  C.  Andrews, 
who  was  night  clerk,  for  a  bed.  He  told 
Andrews  his  name  was  Matthews.  The  bed 
was  secured  and  Matthews  occupied  it  that 
night  In  couTersation  with  Andrews,  be- 
fore going  to  bed,  Matthews  told  him  that  he 
had  some  teams  on  the  road  to  Ft  Worth 
and  that  he  wanted  to  find  some  suitable 
grounds  for  camping.  Andrews  told  Mat- 
thews that  he  had  seen  people  camped 
on  the  north  side  of  the  river,  back  of  the 
jail,  and  also  out  along  the  Santa  FS  track 
beyond  the  old  cemetery.  Before  going  to 
bed  Matthews  instructed  Andrews  to  wake 
him  up  about  5  o'clock  or  a  little  after  6 
o'clock  the  next  morning,  as  he  wanted  to 
get  out  and  get  a  camp  for  his  teams. 
Andrews  awakened  Matthews  about  5:30 
o'clock  next  morning,  and  in  a  few  minutes 
afterwards  Matthews  went  down  into  the 
hotel  office  and  remained  but  a  very  short 
time.  During  this  time,  however,  Matthews 
again  asked  Andrews  about  the  camping 
grounds  and  the  directions  to  them,  and  after 
receiving  such  directions  be  left,  saying  he 
was  going  to  look  for  a  camping  place. 
This  was  about  10  or  16  minutes  before  6 
o'clock  on  the  morning  Matthews  was  killed. 
Andrews  never  saw  Matthews  but  twice — 
first  at  night,  when  he  rented  him  the  bed, 
and  again  the  next  morning,  after  he  got  up 
and  came  into  the  hotel  office.  When  Mat- 
thews applied  to  Andrews  for  a  bed  he  was 
drinking,  but  by  himself.  When  he  came 
down  next  morning  he  was  sober.  The  ho- 
tel at  which  Matthews  spent  the  night  kept 
a  register,  but  Andrews  did  not  enter  Mat- 
thews' name  upon  it 

Andrews  testified  that  he  took  Matthews 
npstairs  and  then  asked  him  bis  name,  as  he 
wanted  to  register  him,  but  that  be  neglected 
to  do  BO.  He  described  this  man  Mattbews 
as  being  6  feet  6  or  7  Inches  high,  of  light 
complexion,  weight  about  135  or  140  pounds, 
and  wearing  a  brown  or  dark  suit  of  clothes 
and  a  black  slouch  hat ;  that  he  carried  a  small 
bundle  under  his  arm,  but  did  not  have  any 
grip.  He  further  testified  that  Matthews 
carried  the  bundle  with  him  when  he  left 


the  hotel  the  next  morning.  Andrews  heard, 
the  afternoon  of  the  day  that  Matthews  was 
at  the  Tremont  Hotel,  or  the  next  after- 
noon, that  Matthews  had  been  found  dead 
on  the  Santa  F6  Railroad  near  the  old  cem- 
etery. He  said  nothing  about  Matthews 
having  slept  at  the  Tremont  Hotel  the  night 
before  his  death,  except  to  an  old  gentleman 
by  the  name  of  Wilkerson,  until  he  disclosed 
the  facts  to  one  Williams,  about  four  or  five 
months  prior  to  the  taking  of  his  depositions 
In  this  case,  August  25, 1003.  Andrews  testi- 
fied :  "I  have  kept  silent  about  this  matter, 
during  these  four  years,'  because  I  did  not 
think  it  was  any  business  of  mine — because 
I  never  thought  that  what  I  knew  about 
it  was  of  any  Importance  or  value  on  either 
side.  I  knew  nothing  whatever  about  how 
the  man  met  his  death.  I  did  not  want  to 
be  kept  in  the  courts  and  dragged  away  from 
my  work  on  account  of  the  matter,  believing 
that  what  I  knew  was  of  no  importance." 

W.  C.  Prince  was  sexton  of  the  old  ceme- 
tery, near  where  the  dead  body  of  Matthews 
was  found.  On  the  morning  Matthews  was 
killed  Prince  saw  one  of  appellant's  trains 
pass  going  north.  About  5  or  10  minutes 
before  this  train  passed  he  (Prince)  saw  two 
men  walking  on  the  railroad  track,  both 
going  north.  He  was  about  85  yards  dis- 
tance from  them,  sitting  in  his  kitchen  eat- 
ing breakfast,  and  did  not  know  who  they 
were.  They  passed  along  on  the  track  about 
60  OP  70  yards  apart.  After  this  train  pass- 
ed Prince  started  to  the  cemetery,  and  saw 
several  persons  gathered  at  the  scene  of 
the  accident,  and  went  there  and  saw  th« 
dead  body. 

Clyde  Baptist  was  a  section  hand  In  the 
employ  of  appellant,  and  lived  at  Its  section 
house.  This  section  house  was  about  60 
feet  west  of  appellant's  track,  at  Peach 
street  which  is  about  ^  of  a  mile  south  of 
where  the  dead  body  of  Matthews  was  found. 
On  the  morning  the  body  was  found  he  saw 
a  man  walking  up  appellant's  railroad  track 
north.  He  did  not  know  the  man.  The 
man  he  saw  was  about  5  feet  6  inches  high, 
medium  built,  and  wore  a  dark  suit  of 
clothes  and  slouch  hat  probably  of  a  brown 
color.  About  five  minutes  after  this  man 
passed  up  the  track  a  sTock  train  of  appel- 
lant passed,  going  north,  running  about  25 
or  30  miles  per  hour.  The  man  Baptist  saw, 
who  had  Just  preceded  the  train  up  the 
track,  was  walking  very  brisk,  a  little  over 
an  ordinary  walk,  and  about  like  a  business 
man  would  go  to  and  from  his  business. 
This  witness  on  the  same  morning  found 
one-half  of  a  vest  about  one  mile  from  the 
point  where  the  dead  body  was  found.  This 
piece  of  goods  or  vest  was  of  the  same 
quality  of  goods,  in  the  witness'  Judgment 
as  the  clothes  the  man  wore  who  passed 
the  section  house  going  north  on  the  appel- 
lant's track.  This  piece  of  a  vest  had  not 
been  cut  but  torn,  from  the  othf!^  D?f%.  of 
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tbe  garment  Baptist  did  not  know  wheth- 
er the  dead  body  found  was  the  same  man  he 
■aw  pass  the  section  bouse  or  not.  When  Mat- 
thews left  home,  some  months  before  the 
accident,  he  carled  with  him  two  hats,  one 
a  black  and  the  other  a  drab.  He  also  took 
with  him  a  dark  brown  coat  and  vest  and  a 
lighter  colored  brown  pair  of  pants.  Tbe 
deceased,  Matthews,  was  about  5  feet  6 
Inches  hlgb,  and  on  tbe  morning  killed,  as 
shown,  wore  a  dark  suit  of  clothes  and  a 
hat  of  the  character  and  color  worn  by  the 
man  seen  by  Baptist  going  along  appellant's 
railroad  track  the  morning  he  was  killed, 
and  we  conclude  the  man  so  seen  by  Bap- 
tist was  the  said  Matthews. 

There  were  about  three  miles  of  appellant's 
railroad  track  lying  within  the  corporate 
limits  of  the  city  of  Ft  Worth,  its  general 
direction  being  north  and  south.  Situated 
within  the  dty  limits,  about  1%  miles  north 
of  the  depot  and  from  the  center  of  the  city, 
and  on  the  west  side  of  tbe  railroad,  is  what 
is  known  as  "Old  Cemetery."  Beginning  near 
Peach  street  which  is  abont  %  of  a  mile 
aoatb  of  the  point  where  Matthews'  dead 
body  was  found,  and  extending  north  to  the 
Trinity  river,  about  a  mile,  the  railroad  is 
built  upon  an  embankment  varying  in 
height  but  a  good  portion  of  it  is  probably  IS 
feet  high.  The  evidence  shows  there  were  no 
surface  or  grade  crossings  for  vehicles  north 
of  Peach  street  but  that  there  was  an  under- 
head  crossing  under  bridge  212,  and  numer- 
ous surface  or  overhead  crossings  for  people 
on  foot  These  surface  crossings  consisted  of 
well-beaten  footways  or  paths  made  by  pedes- 
trians in  going  upon  and  coming  down  off  of 
the  railroad  track.  That  part  of  the  railroad 
tra(&  where  Matthews  was  run  over  was 
fenced  on  both  sides,  and  was  so  fenced  for 
some  distance  north  and  beyond  the  city  lim- 
its, but  was  broken  down  In  many  places, 
and  there  were  many  places  where  the  people 
were  in  the  habit  of  passing  through  tbe 
fences  to  get  on  the  railroad  track.  This  con- 
dition of  the  fence  and  use  of  the  track  was 
known  to  appellant  and  Its  servants,  or 
should  have  been  known  to  them.  There 
were  several  bridges  or  trestles  north  of 
Peach  street  within  the  corporate  limits. 
The  distance  from  bridge  210,  which  is  the 
nearest  bridge  to  Peach  street  to  bridge  211, 
is  478  feet  From  the  northeast  corner  of  the 
cemetery  north  to  the  city  limits  along  appel- 
lant's railroad  track  is  865  feet  The  track 
along  the  old  cemetery  is  downgrade  and  Is 
curved.  Matthews'  dead  body  was  found 
Just  south  of  bridge  211,  and  about  100  yards 
north  of  the  southeast  comer  of  the  cemetery. 
Just  north,  and  near  the  old  cemetery,  are 
grounds  that  had  been  used  for  campers  for 
many  years,  and  the  stockyards  are  about 
three  miles  north  of  the  city. 

H.  E.  Bemls.  for  defendant  teetlfled:  "I 
know  aboiit  a  man  '  hnving  been  run  over 
abont  May  8,  1899,  in  tbe  northern  part  of 
Ft  Worth,  near  the  old  cemetery.    Tbat  la 


what  was  told  to  me  afterwards  was  tbe 
body.  I  beard  there  was  a  body  run  over. 
On  that  morning  I  was  running  an  engine  on 
R  train.  We  left  the  Ft  Worth  station  at 
6  o'clock.  After  I  left  Peach  street  coming 
on  towards  old  cemetery,  around  that  curve. 
I  gave  the  regular  crossing  signals,  two  long 
and  two  short  blasts.  They  were  given  just 
after  passing  over  Peach  street  abont  a 
train's  length,  maybe  a  half  train's  length. 
It  was  before  I  got  to  the  curve.  These  sig- 
nals can  be  heard  on  a  morning  like  that  a 
mile,  at  least,  and  further,  too.  As  the  «i- 
gine  went  along  the  bell  was  ringing.  That 
morning  was  very  foggy.  As  near  as  I  can 
recollect  we  were  making  at>ont  25  miles  an 
hour  when  we  passed  the  old  cemeter7  that 
morning.  As  we  went  along  by  tbe  old  cem- 
etery my  attention  was  attracted  to  some- 
thing on  the  track.  It  was  a  dark  object, 
an^,  going  at  that  rate  of  speed.  It  being  so 
vague  and  all  considered,  I  could  not  distinct- 
ly tell  what  it  was,  whether  it  was  a  pile  of 
rocks  or  what  it  might  be.  I  tbonght  It 
mlgbt  be  a  hog,  or  a  dog,  or  something  like 
tbat  I  could  not  tell.  It  was  not  a  great 
distance  ahead  of  the  engine;  only  a  short 
distance.  I  would  not  think  It  was  more 
than  30  or  60  feet.  I  could  not  tell.  I  know 
the  fireman  noticed  that  object  by  his  asking 
the  question,  'What  Is  that?'  'What  la  thatr 
is  about  all  I  remember  was  said  between  me 
and  the  fireman  about  tbe  time  we  went  over 
that  object  I  do  not  remember  what  else 
was  said  In  tbat  conversation.  It  has  been 
too  long  ago.  I  did  not  see  any  man  tbat 
morning  walking  along  the  track  in  front  of 
tbe  engine,  and  did  not  strike  any  man  walk- 
ing along  in  front  of  my  ^igine.  As  we  went 
along  that  morning  I  was  watching  the  track 
closely.  When  it  la  foggy,  it  is  more  neces- 
sary to  keep  a  constant  lookout  Tbe  head- 
light of  my  engine  is  of  no  aid  to  tbe  engineer. 
The  idea  is  that  it  aids  one  in  a  fog  to  see  the 
engine.  Going  at  the  rate  of  speed  we  were 
at  the  time  we  hit  the  object  on  tbe  tra<^  I 
could  not  have  checked  my  train  by  the  use 
of  the  appliances  at  hand  in  time  to  prevent 
miming  over  that  body." 

A.  R.  Woodward,  for  defendant  testified: 
"I  am  a  locomotive  engineer.  I  was  a  fire- 
man before  my  promotion  in  1901.  I  remem- 
ber the  circumstances  of  a  man  being  run 
over  alongside  of  tbe  old  cemetery,  in  the 
northern  part  of  Ft  Worth,  some  time  in 
May,  1899.  I  was  on  an  engine  running  from 
Ft  Worth  that  morning.  H.  E.  Bonis  was 
my  engineer.  Tbe  cemetery  borders  on  tbe 
right  of  way.  My  train  passed  there  abont 
6  o'clock  in  the  morning.  It  was  very  foggy. 
About  the  time  we  passed  Peach  street  there 
was  a  signal  given  for  the  curve,  both  bei! 
and  whistle.  I  dont  know  Just  how  long 
the  bell  continued  to  ring  as  we  passed  tbe 
old  cemetery,  bnt  some  distance  down  tbe 
road.  The  signal  was  given  somewhere  near 
Peach  street  both  by  bell  and  whistle.  I  was 
ringing  the  bell  on  tbat  morning.    As  we 
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passed  along  the  track  by  the  old  cemeterj 
.  that  morning  I  saw  an  object  aa  the  track. 
I  was  slttlBg  on  the  seat  box  and  lo<Aing 
ahead,  and  this  object  appeared  on  the  track 
and  looked  very  nnnanal  and  uncommon,  and 
I  looked  closer  at  It  I  don't  suppose  I  sav^ 
the  object  otot  60,  70,  or  80  feet  ahead  of  the 
engine.  We  passed  over  it  quickly,  and  as 
we  passed  over  it  I  glanced  over  at  the  en- 
gineer and  says:  'What  is  that?'  He  says: 
That* 8  what  I  want  to  know.'  That  is  about 
all  t^ere  was  to  it  The  engineer  spoke  up 
very  soon  and  says:  'I  believe  it  looked  like 
a  bnman  form.'  I  says:  Thafs  what  it 
looks  like  to  me.' " 

John  Woods,  a  negro,  had  spent  the 
night  at  his  mother's  who  lived  near  the 
appellant's  railroad  and  about  200  yards 
north  of  where  the  dead  body  was  fonnd. 
He  was  walking  down  the  track  southward 
on  the  morning  Matthews  was  killed,  going 
to  the  city  of  Ft  Worth.  He  met  a  freight 
train  loaded  with  cattle  on  the  railroad  track 
going  north.  He  heard  no  signal  of  the  ap- 
proaching train,  either  by  ringing  of  the  bell 
or  sounding  of  the  whistle,  and  the  train  was 
within  about  30  or  40  steps  of  him  when  he 
discovered  it  He  saw  and  heard  it  about 
the  same  time.  He  stepped  aside  to  let  the 
train  pass,  but  It  was  running  so  fast  and  so 
near  to  him  before  he  discovered  it  that  he 
narrowly  escaped  being  struck  by  It  After 
the  train  passed.  Woods  got  back  on  the  track 
fUDd  proceeded  on  towards  the  city,  and  when 
about  100  yards  south  of  the  point  where  the 
train  passed  him  he  discovered  the  body  o( 
a  dead  man  lying  on  the  railroad  track. 
This  body  was  badly  mangled  and  almost 
nude,  nearly  all  the  clothing  having  been 
torn  from  it  but  was  warm  when  found  and 
blood  flowing  from  it  freely.  This  was  the 
body  of  J.  L.  Matthews,  and  it  was  so  admit- 
ted on  the  trial.  The  point  where  Matthews 
was  killed  was  within  the  corporate  limits  of 
the  dty  of  Ft  Worth,  near  the  northern 
boundary.  The  morning  Matthews  was  kill- 
ed there  was  a  very  dense  fog,  so  dense  that 
an  object  on  the  railroad  track  could  be  seen 
only  a  short  distance.  The  witnesses  vary 
In  their  estimate  of  the  distance  from  30  or 
50  feet  to  SO  or  60  yards. 

By  an  ordinance  of  the  city  of  Ft  Worth  It 
was  made  a  misdemeanor  for  any  person  to 
trespass  upon  the  premises  of  another  or 
corporation  without  bis  or  Its  consent,  and  It 
was  also  made  a  penal  oCTense  by  an  ordi- 
nance of  that  dty  to  run  a  train  anywhere 
within  the  dty  limits  at  a  greater  rate  of 
speed  than  6  miles  per  hour.  Appellant  bad 
also  promulgated  a  rule  as  follows:  "All 
trains  will  reduce  speed  to  six  miles  per  hour 
through  the  corporate  limits  of  •  •  •  Ft 
Worth."  Indorsed  on  the  time  card  contain- 
ing this  rule  was  the  following:  "For  the 
Information  and  government  of  employee 
only.  The  company  reserves  the  right  to 
vary  from  It  at  pleasure."  It  was  admitted 
that  this  rule  was  in  force  at  the  time  of  the 
accident 


Appellant's  railroad  track  north  of  Peach 
street  and  alongside  of  the  old  cemetery,  and 
where  J.  !«  Matthews  was  run  over  by  ap- 
pellant's train  and  killed,  was  commonly 
and  habitually  used  by  a  great  number  of 
pedestrians  at  the  time  of  the  acddent  as  a 
footpath,  and  had  been  so  used  for  many 
years  prior  thereto.  There  was  testimony  tend- 
ing to  show  that  there  was  room  on  the  out- 
side of  the  rails  for  a  person  to  walk  and  al- 
low a  train  to  pass  without  Injury,  and  peo- 
ple walked  both  between  the  rails  and  outside 
of  them.  This  track  bad  been  used  so  con- 
stantly aa  a  footpath  and  by  such  a  large 
number  of  people  and  for  so  long  a  time  that 
we  conclude  that  appellant  and  Its  agents 
and  servants  operating  Its  trains  over  said 
track  had  full  knowledge  of  such  use,  and  ac- 
quiesced In  or  permitted  snch  use. 

Appellant  had  posted  on  the  north  and 
south  ends  and  on  the  sides  of  Its  depot  at 
Ft.  Worth,  in  conspicuous  places,  notices 
warning  the  public  and  positively  forbidding 
them  "to  enter,  sit  stand,  or  walk  upon  Its 
railroad,  side  tracks,  right  of  way,"  etc.  This 
depot  was  situated  1%  miles  south  of  the 
point  where  J.  L.  Matthews  was  run  over  and 
killed.  There  la  slight  evidence  tending  to 
show  that  there  may  have  been  a  notice  at 
Peach  street  which  Is  about  one-fourth  of  a 
mile  south  of  where  the  accident  occurred ;  but 
we  think  the  verdict  of  the  jury  embraces  a 
finding  that  there  was  none  there,  and  we 
find  there  was  no  such  warning  notice  nearer 
than  1^  miles  of  the  point  where  Matthews 
was  run  over  by  the  train.  We  also  think 
the  evidence  justifies  the  conclusion  and  the 
verdict  of  the  jury  embraces  a  finding  that 
at  the  time  J.  L.  Matthews  was  struck  by 
appellant's  train,  he  was  walking  along  on 
appellant's  railroad  track,  and  was  not  ly- 
ing down  upon  the  track,  and  In  deference 
to  the  verdict  we  so  find. 

The  witness,  Prince,  In  testifying,  did  not 
describe  the  size,  form,  or  clothing  of  either 
of  the  men  he  saw  going  north  on  appellant's 
railroad  track  just  a  few  minutes  before  the 
train  passed  and  Matthews'  dead  body  was 
found.  Nor  did  he  or  any  other  witness  de- 
scribe what  there  was  of  clothing  on  Mat- 
thews' body. 

The  court  after  defining  contributory  neg- 
ligence, charged  the  jury  that  if  the  deceased, 
Matthews,  in  going  upon  appellant's  track 
to  walk  along  the  same  at  the  time  and  un- 
der the  circumstances  he  did,  was  guilty  of 
negligence,  or  if  at  such  time  he  was  intox- 
icated and  such  intoxication  placed  him  In  a 
condition  that  be  was  unable  and  failed  to 
exercise  ordinary  care  for  his  own  safety, 
and  that  by  reason  of  such  condition  he  was 
struck  and  killed  by  appellant's  train,  or 
that  If  Matthews  could,  by  the  exercise  of 
ordinary  care,  have  seen  or  heard  said  train 
In  time  to  have  gotten  out  of  the  way  and 
avoided  Injury,  and  failed  to  look  or  listen 
for  an  approaching  train,  and  that  in  snch 
failure  Matthews  was  guilty  of  negligence, 
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and  If  they  believed  said  n^Ugence,  If  ai^, 
proximately  contributed  to  his  deatii,  or  if 
they  believed  that  there  was  sufflcient  space 
for  said  Matthews  to  have  walked  along  tlie 
embankment  of  defendant's  roadbed  outside 
of  the  railway  track  without  danger  of  being 
struck  by  a  passing  train,  and  that  when 
struck  he  was  walking  between  the  rails  on 
appellant's  roadbed,  and  further  believed  that 
in  walking  between  said  rails,  if  they  found 
he  was  walking,  the  said  Matthews  was 
guilty  of  negligence,  then  in  either  of  the 
events  mentioned  to  find  for  appellant,  al- 
though they  should  believe  appellant  was 
negligent  in  any  or  all  of  the  partlcolan 
submitted  to  them. 

Appellant,  under  appropriate  assignments 
of  error  and  propositions,  strenuously  con- 
tends that  the  practically  uncontradicted 
evidence  shows  that  the  deceased,  J.  L.  Mat- 
thews, at  the  time  he  was  run  over  and 
killed,  was  lying  in  the  middle  of  appellant's 
railroad  track  and  hence,  as  a  matter  of  law, 
guilty  of  contributory  negUgenee;  that.  In- 
stead of  submitting  that  question  to  the  jury 
for  their  detwmlnatlon,  the  court  should 
have  peremptorily  Instructed  a  verdict  for 
appellant  The  conclusion  that  the  deceased 
was  guilty  of  such  negligence,  contributing 
to  his  injury  and  death,  as  would  preclude 
a  recovery,  does  not  necessarily  follow  from 
the  whole  evidence,  and  such  an  instruction 
would  have  been  error.  What  constitutes 
negligence  is  ordinarily  a  question  for  the 
Jury.  The  rule  has  been  variously  expressed, 
but  to  the  same  effect  A  very  clear  and 
satisfactory  statement  of  It  is  found  in  the 
case  of  Railway  Co.  v.  Ives,  144  U.  S.  417, 
12  Sup.  Gt  683,  36  h.  Ed.  485.  It  is  there 
said:  "When  a  given  state  of  facts  Is  such 
that  reasonable  men  may  fairly  differ  upon 
the  question  as  to  whether  there  was  negli- 
gence or  not,  the  determination  of  the  mat- 
ter is  for  the  Jury.  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  the  ques- 
tion of  negligence  Is  ever  considered  one  of 
law  for  the  courts."  This  general  rule  is  so 
well  understood  that  a  citation  of  the  author- 
ities in  support  thereof  is  unnecessary. 

It  was  conclusively  established  that  Mat- 
thews was  run  over  and  killed  by  one  of  appel- 
lant's trains  within  the  corporate  limits  of 
the  city  of  Ft  Worth,  while  moving  at  a 
much  greater  rate  of  speed  than  six  miles 
per  hour,  in  violation  of  said  city's  ordi- 
nances. The  evidence  as  to  whether  or  not 
the  bell  was  being  rung  is  conflicting.  There 
was  ample  testimony  to  the  effect  that  the 
track  where  the  accident  occurred  had  been 
commonly,  notoriously,  and  habitually  used 
by  the  public  for  many  years  as  a  footpath 
with  the  knowledge  and  acquiescence  of  ap- 
pellant Having  permitted  or  acquiesced  In 
such  use  of  its  track,  the  deceased,  Matthews, 
was  not  a  trespasser,  but  rightfully  upon  It 
as  a  licensee,  and  the  point  where  be  was  run 
over  was  a  place,  where  persons  might  rea- 


sonably be  expected  to  be.  Undw  the  dmun- 
stances,  by  a  well-settled  rule,  it  was  the 
duty  of  appellant's  servants  to  use  ordinary 
care  to  ke^  a  lookout  for  him  and  avoid  in- 
juring him.  And  the  fact  tliat  a  dense  fog 
enveloped  the  dty  of  Ft  Worth  at  the  time 
the  accident  occurred  made  it  the  more  im- 
perative that  the  speed  ordinance  should  be 
observed,  and  the  signals,  as  required  by 
law,  continuously  given  by  appellant's  serr- 
ants  in  chairge  of  the  train  causing  Matthews' 
death,  while  passing  through  said  dty. 

That  the  man  seen  by  the  witness  Baptist 
traveling  north  on  appellant's  track  a  few 
minutes  before  the  train  passed,  going  in  th» 
same  direction  and  which  evidently  cansed 
his  death,  was  the  deceased,  Matthews,  is  a 
deduction  reasonably  warranted  by  the  testi- 
mony in  the  record  before  as.  The  descrip- 
tion of  the  man  sem  by  Baptist  corresqpcwads 
with  the  description  given  of  the  deceased, 
I>oth  with  respect  to  size  and  clothes  worn. 
Matthews  was  a  man  about  5  feet  6  indites 
high,  weighed  about  135  or  140  pounds,  and 
quick  in  his  movements.  When  he  left  home 
he  carried  with  him  a  dark  brown  coat  and 
vest  and  pants  of  a  lighter  brown.  He  also 
took  with  him  two  hats,  one  a  black  and  the 
other  a  dark  drab.  When  he  left  the  Tre- 
mont  Hotel  in  the  dty  of  Ft  Worth,  about 
80  or  40  minutes  before  his  deatii,  he  wore, 
according  to  the  testimony  of  the  witness 
Andrews,  a  brown  or  dark  suit  of  dothes  and 
a  black  slouch  hat  Baptist  says  that  the 
man  seen  by  him  was  6  feet  6  Inches  hlgfa. 
medluib  build,  and  wore  a  dark  suit  of 
clothes  and  slouch  hat  probably  of  a  brown 
color;  that  he  found  one-half  of  a  vest  tbat 
morning,  on  or  near  the  railroad  track,  wblcb 
had  been  torn  from  the  other  portion  of  tbe 
garment;  that  this  piece  of  vest,  In  his  Judg- 
ment was  of  the  same  quality  of  goods  as 
the  clothes  worn  by  the  man  he  saw  pass 
going  north  on  appellant's  track.  Andrews 
says  that  when  Matthews  left  the  Tremont 
Hotel  he  carried  a  small  bundle  under  bis 
arm,  but  did  not  have  a  grip.  What  l>ecame 
of  this  bundle  does  not  appear.  The  testi- 
mony of  Baptist  as  contained  in  the  tran- 
script makes  no  mention  of  any  bnndle 
carried  by  the  man  seen  by  him.  If  fbund 
at  the  place  of  the  accident  it  was  not  shown. 
On  the  contrary,  we  think  the  testimony 
tends  to  show  tiiat  no  bundle  was  tba« 
found.  However  this  may  be,  we  think  the 
evidence  Justified  the  Jury  in  reselling  the 
conclusion  that  the  man  seen  by  the  witness 
Andrews  at  the  Tremont  Hotel  the  night  be- 
fore Matthews  was  killed,  and  who  left  the 
next  morning,  stating  that  he  was  going  to 
look  for  a  camping  ground  for  his  teams,  was 
the  deceased,  Matthews,  and  the  same  man 
Baptist  saw  pass  along  appellant's  track,  not- 
withstanding the  drcumstance  that  no  bundle 
was  found  where  Matthews  was  killed.  In 
addition  to  the  testimony  of  Baptist  the  wir- 
ness  Prince  states  tbat  In  his  opinion,  l>ased 
upon  the  resemblance  to^tbe  dead,  man  In 
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form  and  clotbes,  the  second  man  be  saw 
going  along  tbe  track  was  Matthews. 

The  theory  that  Matthews  was  Intoxicated 
when  killed  Is  not  established.  The  man 
Baptist  saw,  and  who  the  Jury,  as  said,  were 
authorized  by  the  evidence  to  conclude  was 
Matthews,  was  walking  very  brisk,  "about 
like  a  business  man  would  go  to  and  from 
his  business."  The  record  does  not  disclose 
any  evidences  of  intoxication  at  this  time, 
and  certainly  tbe  quick,  straightforward, 
basineasllke  movements  described  by  the 
witness  Baptist  were  unlike  the  usual  and 
characteristic  walk  of  a  drunken  man.  Mat- 
thews was  sober  when  he  left  tbe  Tremont 
Hotel,  and  It  was  not  shown  that  he  after- 
wards drank  any  intoxicants  whatever.  In 
80  far  as  the  contrary  appears  from  tbe  rec- 
ord, he  was  in  full  possession  of  all  his 
faculties  when  seen  by  Baptist,  Just  a  few 
minntea  before  being  run  over  and  killed, 
and  the  theory  that  at  such  time  he  was 
lying  uimn  appellant's  railroad  track,  be- 
cause of  drunkenness  or  from  any  other 
cause.  Is  Improbable.  At  least,  under  all 
the  circumstances  shown,  whether  he  was 
so  lying  or  not  became  a  controverted  issue 
to  be  submitted  to  tbe  Jury  for  their  de- 
termination; and  they  were  not  required,  un- 
der the  circumstances  proven,  to  accept  tbe 
statements  of  tbe  engineer  and  fireman  as 
conclusively  establishing  that  J.  L.  Mat- 
thews was  lying  on  appellant's  track,  when 
he  was  run  over  and  killed.  Brown  v.  Grif- 
fin. 71  Tex.  669,  9  S.  W.  646;  Railway  v. 
Kime,  (Tex.  Civ.  App.)  51  S.  W.  558;  RaU- 
way  Co.  V.  Brock  (Tex.  Civ.  App.)  80  S.  W. 
424.  Neither  of  these  witnesses,  however, 
state  that  tbe  object  they  saw.  If  it  be  con- 
ceded that  sucb  object  was  the  body  of  Mat- 
thews, was  lying  on  the  track.  Sucb,  how- 
ever, may  be  the  reasonable  inference  from 
their  testimony;  and  such  inference  has  been 
recognized  by  us  in  tbe  consideration  of 
tbe  question. 

In  reference  to  the  decision  of  the  Court 
of  Civil  Appeals  at  San  Antonio  on  a  former 
appeal  of  this  case  (7S  S.  W.  413),  it  is  suf- 
ficient to  say  that  we  regard  the  facts  dis- 
closed by  the  record  before  us  materially 
different  from  those  appearing  on  that  ap- 
peal. But,  be  this  as  it  may,  the  control- 
ling questions  Involved  were  by  this  court 
certified  to  our  Supreme  Court  for  decision. 
Tbat  court  said:  "We  answer  the  first,  that 
tbe  facts  do  not  show  that  as  a  matter  of  law 
Matthews  was  guilty  of  contributory  negli- 
gence in  walking  upon  the  defendant's  road- 
bed. Therefore  the  trial  court  did  not  err 
in  submitting  that  issue  to  the  jury.  To 
tbe  second  question  we  reply,  under  the  facts 
found  by  the  Court  of  Civil  Appeals,  tbe 
jury  might  have  concluded  that  Matthews 
was  a  licensee  as  defined  by  the  decisions  of 
tbis  court" — citing  Washington  v.  Railroad 
€k>.,  90  Tex.  314,  88  S.  W.  764;  Lee  v.  I. 
A  G.  N.  By.  Co.,  89  Tex.  583,  30  S.  W.  63; 
Ballrood  (3o.  v.  WatUns,  88  Tex.  20^  28  S. 


W.  232;  Railroad  Co.  v.  Crosnoe,  72  Tex. 
79,  10  S.  W.  342.  Continuing,  the  Supreme 
Ck>urt  further  says :  "It  is  well  settled  by  the 
decisions  of  tbis  court  and  by  tbe  decisions 
of  courts  of  other  states  that  U  a  portion  of 
the  roadbed  of  a  railroad  company  has  been 
commonly  and  habitually  used  for  a  long 
time  by  the  public  as  a  footpath,  with  the 
knowledge  and  acquiescence  or  by  the  per- 
mission of  the  company,  it  Is  considered 
as  having  licensed  tbe  public  to  use  such 
portion  of  its  roadbed  for  that  purpose.  The 
evidence  in  this  case  would  Justify  a  Jury 
In  finding  tbat  tbe  railroad  company  bad. 
knowingly  permitted  tbe  public  to  use  its 
roadbed  at  tbe  place  of  tbe  accident  for  a 
number  of  years,  and  under  sucb  facts  Mat- 
thews would  be  considered  a  licensee;  that 
Is,  he  would  not  be  held  to  be  a  trespasser 
In  tbe  sense  tbat  bis  act  of  walking  upon  the 
roadbed  would  per  se  constitute  negligence 
that  would  defeat  a  recovery  for  his  death 
by  bis  wife  and  children."    88  S.  W.  192. 

The  court  did  not  err  In  excluding  the 
evidence  offered  for  tbe  purpose  of  impeach- 
ing tbe  witness  L.  C.  Andrews,  or  with  a 
view  of  discrediting  his  story,  aa  complained 
of  In  appellant's  fifth,  sixth,  seventh,  and 
eight  assignments  of  error.  It  is  a  well- 
established  rule  of  practice  that  a  witness 
cannot  be  contradicted  upon  an  immaterial 
matter.  This  Is  true,  vrhether  tbe  matter 
upon  which  tbe  contradiction  is  sought  was 
elicited  upon  tbe  examination  In  chief,  with- 
out objection,  or  upon  the  cross-examination 
of  the  witness.  Whether  Andrews  had  or 
had  not  told  P.  W.  Wllkerson  about  the  man 
Matthews  having  stayed  at  the  Tremont 
Hotel  the  night  before  he  was  run  over  and 
killed  did  not  tend  to  establish  any  Issue  in 
tbe  case,  and  no  satisfactory  reason  baa 
been  advanced  or  authority  produced,  In  our 
opinion,  by  appellant's  counsel,  showing  that 
an  exception  to  tbe  general  rule  stated  should 
in  this  instance  have  been  made  by  the  trial 
court  upon  the  theory  that  there  is  a  "dis- 
tinction between  impeaching  a  witness  and 
discrediting  his  story." 

It  is  made  to  appear  by  bill  of  exceptions 
tbat  O.  K.  Lee,  one  of  defendant's  counsel, 
in  argument  to  the  Jury  and  In  discussing 
the  testimony  of  plalntlfl'a  witness,  L.  O. 
Andrews,  stated  that  said  Andrews  had 
testified  tbat  the  man  who  came  to  his  hotel 
had  a  bundle  under  bis  arm,  but  that  no 
other  witness  had  testified  to  any  fact  show- 
ing that  the  deceased,  Matthews,  had  sucb 
bundle,  and  tbat  the  witnesses  Turner  and 
Saulsbury  had  both  testified  tbat  when  they 
saw  Matthews  be  bad  no  bundle  or  grip; 
tbat  thereafter,  in  tbe  closing  argument  to 
the  Jury,  plaintiff's  counsel  stated  that  there 
was  other  testimony  showing  that  tbe  de- 
ceased, J.  L.  Matthews,  had  a  bundle  or 
grip,  and  proceeded  to  read  to  the  Jury 
from  the  deposition  of  Baptist,  taken  before 
3.  W.  Brant.  April  2,  1900,  bis  answer  to  the 
flnt  Interrogatory— the  objectionable  part, 
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as  Tre  understand  It,  being  as  follows:  "I 
saw  a  man  "tralking  along  defendant's  track 
abont  6:30  a.  m.  *  *  *  He  carried  some- 
tblng  on  his  right  side;  but,  It  being  on 
opposite  aide  from  me,  I  conld  not  tell 
whether  It  was  a  valise  or  bundle.  It  was 
not  too  far  for  me  to  tell  he  had  on  a  dark 
suit  of  clothes.  ♦  •  ♦"  The  reading  of 
this  answer  of  the  witness  was  done  in  the 
presence  of  C.  H.  Smith,  another  of  defend- 
ant's counsel,  who  had  participated  In  the 
trial  and  who  made  no  objection  thereto. 
After  more  than  an  hour  had  elapsed,  counsel 
for  plaintiCTs  again,  in  the  course  of  his 
argument,  referred  to  the  testimony  of  the 
said  Baptist  to  the  efTect  that  the  man  be 
saw  going  along  appellant's  track  had  a 
bundle  or  grip,  when  C.  K.  Lee,  counsel  for 
defendant,  who  had  Just  returned  to  the 
courtroom  and  who  was  not  present  when 
said  answer  was  read  in  the  beginning  of  the 
argument  of  plalntlflTs  counsel,  objected  to 
the  reference  made  to  the  testimony  of  said 
Baptist,  upon  the  ground  that  the  answer 
to  the  first  Interrogatory  quoted  had  not 
been  read  In  evidence  to  the  Jury.  Counsel 
for  plaintiff  stated  that,  If  the  testimony 
had  not  been  introduced.  It  was  the  gn^ossest 
oversight  In  plaintiff's  counsel.  The  court 
remarked  that  be  did  not  remember,  and 
would  not  undertake  to  say,  whether  said 
testimony  had  been  read.  Thereupon  de- 
fendant's counsel  stated  to  the  court  that. 
If  said  testimony  was  to  be  commented  upon 
and  discussed  before  the  Jury,  then  he  ask- 
ed that  the  evidence  be  reopened,  so  that  de- 
fendant might  offer  such  further  testimony 
in  that  connection  as  It  desired,  and  that 
it  might  be  allowed  an  opportunity  to  argue 
that  testimony  and  feature  of  the  case.  This 
request  was  refused,  and  counsel  for  de- 
fendant excepted.  The  bill  of  exceptions 
does  not  show  that  counsel  for  appellant 
requested  the  court  to  withdraw  that  portion 
of  the  testimony  read  by  appellee's  counsel 
from  the  Jury  and  instruct  them  to  disregard 
it.  Nor  does  It  otherwise  appear  that  such 
request  was  made  at  any  time  during  the 
trial,  either  verbally  or  in  writing.  Having 
failed  to  promptly  object  to  the  reading  of 
this  answer  of  the  witness,  a  motion  to 
exclude,  coupled  with  the  request  that  the 
Jury  be  directed  not  to  consider  it,  should 
have  been  made.  It  does  not  appear  that  the 
request  of  defendant's  counsel  to  reopen  the 
evidence  was  accompanied  with  a  statement 
or  showing  that  appellant  .was  in  possession 
of  and  prepared  to  Introduce  material  tes- 
timony in  rebuttal  of  the  statement  con- 
tained in  the  answer  of  the  witness  read 
and  of  which  complaint  is  made.  The 
Indulgence  of  counsel  In  additional  argn- 
ment,  or  the  introduction  of  further  tes- 
timony at  the  stage  of  the  trial  when  per- 
mission to  do  so  was  requested  by  appel* 
lant's  counsel,  rested  within  the  sound  dis- 
cretion of  the  court,  and  ca:talnly.  In  the 


absence  of  a  showing  that  appellant  liae 
been  deprived  of  Important  testimony  with- 
out any  fault  on  Its  part,  we  would  not  be 
authorized  to  say  this  discretion  had  been 
abused  to  appellant's  Injury. 

The  bill  of  ezceptionB  does  not  show  that 
counsel  for  appellee,  in  the  argumoit  com- 
plained of,  discussed  testimony  of  W.  C 
Prince,  as  well  as  the  testimony  of  tbe  wit- 
ness Baptist  referred  to,  which  had  not  been 
introduced  in  evidence,  as  claimed  In  the  as- 
signment of  error  presenting  this  matter. 
The  bill  does  quote  statements  purporting  to 
be  the  answers  of  Prince  to  certain  inter- 
rogatories propounded  to  him,  and  recites 
that  said  answers  were  not  offered  in  evi- 
dence on  the  trial ;  but  it  does  not  recite  that 
these  answers  were  read  to  the  Jory  doriiis 
the  argument  and  commented  upon.  We  caa- 
elude  that  the  bill  of  exceptions  and  assign- 
ment of  error  calling  in  question  the  coqrt's 
action  with  respect  to  the  proceedings  here 
discussed  show  no  such  error  as  would  au- 
thorize a  reversal  of  tite  case  and  said  as- 
signment is  overruled. 

By  its  forty-eighth  assignment  of  error  ap- 
pellant complains  that  It  has  not  had  a  fair 
and  impartial  trial,  for  the  reason  claimed 
that  pending  the  deliberations  of  the  Jury 
some  of  their  number  saw  and  read  certain 
articles  published  in  the  local  papers,  giving 
the  result  of  two  former  trials  of  tUs  case. 
The  question  arose  on  defendant's  motion  for 
a  new  trial  in  the  lower  court  Plaintiff 
denied  In  its  r^lication  to  said  motion  any 
responsibility  for  the  publications  referred 
to,  denied  that  any  newspaper  containing 
such  publications  was  in  tbe  Jury  room,  etc 
Upon  the  issue  formed  the  court  heard  evi- 
dence by  affidavits  and  decided  it  adversely 
to  appellant.  It  was  not  shown  that  the  pub- 
lications referred  to,  or  either  of  them,  were 
inspired  by '  or  published  at  the  Instance  of 
appellees  or  their  counsel.  Neither  of  tliem 
was  connected  In  any  manner  with  the  writ- 
ing or  publication  of  the  said  articles  or  tbe 
Introduction  of  the  same  into  the  Jury  room, 
if  introduced  into  the  Jury  room  at  all  But 
the  evidence  as  to  whether  or  not  such  publi- 
cation was  in  fact  Introduced  into  Uie  Jury 
room  and  read  by  them,  or  either  of  them, 
was  conflicting.  The  trial  Judge's  opportuni- 
ty for  ascertelnlng  and  determining  tbe 
truth  of  the  matter  was  superior  to  ours,  and 
we  are  not  pr^wred  to  say  his  ruling  upon 
appellant's  motion  for  a  new  trial  in  respect 
to  this  feature  of  it  was  error. 

We  shall  not  undertake  to  further  dis- 
cuss In  detail  appellant's  many  aaslgnmenu 
of  error.  Its  brief  covers  237  pages,  preaent- 
ing  with  ability  63  assignments  of  error.  We 
have  carefully  read  and  considered  tbem  all. 
Assignments  complaining  of  the  court^s 
charge  and  refusal  to  give  special  instnc- 
tlons  asked,  in  our  opinion,  present  no  re- 
versible error.  The  special  charges.  In  so 
far  as  they  contained  correct  ptapoaMoaa  of 
law   applicable   to   tbe   Ificb^f^^^^^  case. 
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wore  snfflciently  covered  by  the  court's 
main  charge.  Several  of  the  qaestlons  raised 
by  assignments  were  decided  against  appel- 
lant's contention  by  this  court  on  a  former 
appeal,  and  we  see  no  reason  to  depart  from 
the  ruling  then  made.  G.,  C.  &  S.  F.  Ry.  Co. 
V.  Matthews,  66  S.  W.  6S8.  Upon  certified 
questions  the  Supreme  Ck)nrt  of  this  state 
held  that  there  was  no  error  In  the  action  of 
the  trial  court  In  refusing  to  permit  the  wit- 
ness L.  J.  Polk  to  testif^s'  that  appellant  had 
never  consented  to  the  use  by  the  public,  or 
any  person  or  persons,  of  the  company's 
track,  etc.,  which  Is  made  the  basis  of  Its 
forty-seventh  assignment,  and  that  the  court 
did  not  err  in  permitting  the  witness  Prince 
to  testify,  over  appellant's  objections,  that  It 
was  the  witness'  opinion,  from  the  re- 
semblance to  the  dead  man  in  form  and 
clothes,  the  second  man  he  saw  going  along 
appellant's  railroad  track  was  the  deceased, 
Matthews,  which  is  made  the  basis  of  appel- 
lant's forty-fourth  assignment  of  error.  Q., 
C.  &  S.  F.  Ry.  Co.  T.  Matthews,  88  S.  W.  102. 
This  disposes  of  the  questions  raised  by  these 
assignments  adversely  to  appellant's  conten- 
tion. 

The  conclusion  has  been  reached  that  no  re- 
versible error  is  pointed  out  by  any  of  the 
assignments  of  error,  that  the  death  of  J.  L. 
Matthews  was  the  result  of  the  negligence 
of  appellant's  servants  as  alleged,  and  that 
said  Matthews  was  not  guilty  of  such  con- 
tributory negligence  as  would  defeat  a  re- 
covery by  his  wife  and  children  of  the  dam- 
ages they  have  sustained  by  his  death.  The 
judgment  of  the  lower  court  la  therefore 
aflSrmed. 

Affirmed* 


MISSOURI.  K.  ft  T.  RY.  CO.  OF  TEXAS  r. 
BYRD.* 

(Court   of  Qvll  Appeals  of  Texas.    Oct   18, 
1905.) 

1.  Cabkdcrs  —  Cask  RiQtnBXD  as  to  Pas- 

8EN0BB8. 

Railroad  companies  are  not  insurers  of  the 
safety  and  comfort  of  their  passengers,  bnt  they 
are  required  to  exercise  that  degree  of  care  that 
very  cautioua  and  prudent  persons  would  exer- 
cise under  the  same  or  similar  clrcnmstances. 

[Ed.  Note. — For  cases  in   point,  see  voL  9| 
Cent  Dig.  Carriers,  §  1087.] 

2.  Sahk— Who  Abe  Passenoxbs. 

Where  a  coach  was  placed  near  the  station 
tor  persons  to  go  on  board  In  the  evening  to 
await  the  train,  which  was  to  leave  several 
boors  later  in  the  night,  persons  taking  passage 
on  such  train  became  passengers  on  entering 
such  car  under  the  direction  of  the  carrier's 
a^ent 

[EJd.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §{  084^090.] 

8.    SaIU — DUTT  TO  PbOTBCT  PaSSXNGEBS  FBOIC 

Weathib. 

The  duty  devolves  on  carriers  to  protect 
tlieir  passengers  from  weather  by  the  use  of 
ai3ch  means  aa  would  be  dictated  by  the  utmost 

•Writ  of  error  denied  t)7  Sapreme  Court  Decemttar 
a-*.  1906. 


care  that  wenid  be  used  by  very  prudent  persons 
to  that  end. 

[Ed.   Note. — For  cases   in   point,  aee  vol.  9, 
Cent  Dig.  Carriers,  Sf  1150,  1182.] 

4.  DAUAaKS  —  InBTBUCTions— Double   Dam- 

AOKS. 

In  an  action  against  a  carrier  to  recoyer 
for  negligence  alleged  to  be  the  result  of  per- 
mitting a  passenger  coach  to  become  and  remain 
cold,  one  instruction  permitted  damages  in 
respect  to  the  cold  and  sulfering  the  passenger 
sustained  while  in  the  car,  and  another  instruc- 
tion authorized  damages  for  physical  and  mental 
pain  she  suffered  and  would  thereafter  suffer  In 
consequence  of  disease'  proximately  caused  by 
the  condition  of  the  car.  Held,  that  the  in- 
structions were  not  objectionable  as  autViorizing 
double  damages. 

5.  Cabbiebs  —  iRjiTBT  TO  Passengbb  —  In- 

STBtrCTIONS. 

In  an  action  against  a  carrier  to  recover 
for  negligence  alleged  to  be  the  result  of  per- 
mitting a  passenger  coach  to  become  and  remain 
cold,  whereby  plaintiff's  wife  contracted  dis- 
ease, defendant  requested  the  court  to  charge 
"that  the  ]>roximate  cause  of  an  event  as  the 
term  'proximate  cause'  la  used  in  the  main 
charge,  means  that  cause  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new 
cause,  produces  or  brings  about  such  event 
If  you  believe  from  the  evidence  that  the  car 
upon  which  [plalntllTs  wife]  took  passage  waa 
cold  and  not  comfortably  heated,  and  if  you 
further  believe  from  the  evidence  that  defendant 
was  negligent  with  respect  to  the  condition  of 
said  car  at  the  said  time,  and  as  a  result  thereof 
[plaintiff's  wife]  took  and  suffered  with  cold, 
and  if  you  further  believe  from  the  evidence 
she  now  has  consumption,  yet  unless  you  believe 
from  the  evidence  Uiat  such  consumption  was 
caused  solely  by  her  having  taken  cold  in  said 
ear,  if  she  so  took  cold,  *  *  *  and  that  such 
cold  or  exposure.  If  any,  was  the  direct  and  sole 
cause  of  such  consumption,  then  plaintiff  cannot 
recover  for  the  injuries,  if  any,  resulting  from 
such  consumption.  •  ♦  »  You  are  further 
charged  tiiat  the  burden  of  proof  is  on  plaintiff 
to  show  •  •  •  tliat  the  consumption 
•  •  •  was  proximately  and  solely  caused  by 
her  exposure,  if  she  waa  exposed,  «  •  •  and 
that  such  exposure,  if  any,  was  caused  by  the 
negligence  of  defendant"  The  court  instructed 
as  follows :  "The  burden  of  proof  is  on  plaintiff 
to  show  •  •  *  that  he  is  entitled  to  recover 
under  the  instructions  hereafter  given.  By  the 
term  "proximate  cause,'  as  hereafter  used,  is 
meant  that  cause  which,  in  a  continuous  se- 
quence, unbroken  by  any  new,  independent  cause, 
produces  an  event  or  injury,  but  for  which  the 
same  would  not  have  occurred.  If  you  believe 
from  the  evidence  tliat  said  car  was  cold,  and 
that  the  servants  of  defendant  were  guilty  of 
negligence,  •  •  •  and  that  [plaintiff's  wife] 
suffered  with  cold  while  in  said  car,  and  that 
she  now  has  consumption,  yet  unless  you  l>eiieve 
from  the  evidence  that  said  disease,  if  she  has 
such,  was  proximately  caused  by  defendant's 
negligence,  if  any,  then  and  in  that  event  you 
will  find  for  defendant  on  the  issue  of  her 
sickness  and  disease."  Held,  that  the  instruc- 
tions given  stated  the  law  rather  thnn  the  re- 
quested one,  and  no  error  was  committed  in  the 
refusal. 

6.  Save — Evidknob. 

In  an  action  against  a  carrier  for  negligence 
In  permitting  its  car  to  become  cold,  whereby  a 
passenger  became  permanently  injured  and  dis- 
eased, evidence  considered,  and  held  sufficient  t» 
warrant  a  verdict  for  plaintiff. 

7.  Dauaoes — Pboximatx  Cause  of  Injury — 
Pbevious  CoNDmoN  OF  Peeson  Injured. 

Where  a  passenger  became  permanently  dis- 
eased by  reason  of  a  carrier's  negligence  in  per- 
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mittlng  its  cars  to  become  cold,  the  fact  that  the 
passenger  was  in  such  condition  as  to  predis- 
pose her  to  dangerous  consequences  from  being 
exposed  to  cold  did  not  relieve  the  carrier  from 
liaoility  for  exposing  her  to  cold  and  bringing 
on  such  results. 

[Ed.  Note. — For  cases  in  point,  se«  ToL  16, 
Cent  Dig.  Damages,  S  43.] 

Appeal  from  District  Court,  Hunt  County; 
H.  C.  Connor,  Judge. 

Action  by  M.  J.  Byrd  against  the  Mlasouri, 
Kansas  &  Texas  Railway  Company  of  TeJiias. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Rehearing  denied  November  16,  1906. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall, 
for  appellant  Robt  F.  Spearman,  D.  W. 
Huflor,  and  Evans  &  Elder,  for  appellee. 

JAMES,  O.  J.  The  action  was  by  appellee 
to  recover  for  Injury  alleged  to  have  been  sus- 
tained by  his  wife.  The  negligence  alleged 
was  tbe  permitting  of  a  passenger  coach  to  be- 
come and  remain  cold,  whereby  sbe  became 
chilled  and  numb,  .taking  from  it  a  deep- 
seated  cough,  which  superinduced  a  high 
fever,  and  from  which  she  suffered  much 
physical  pain  and  mental  anguish,  and,  fur- 
thet,  that  as  a  direct  result  from  said  ex- 
posure,  and  from  tbe  cold  contracted  there- 
from, sbe  has  been  permanently  injured  and 
diseased  in  her  head,  nose,  ears,  throat,  bron- 
chial tubes,  and  lungs,  from  which  she  baa 
suffered  and  still  suffers  much  physical  pain 
and  mental  anguish,  and  that  she  has  grown 
gradually  worse,  and  that,  as  a  direct  and 
proximate  result  of  said  exposure,  she  has 
developed  consumption,  etc.  There  was  a 
verdict  In  plaintiff's  favor  for  $7,800. 

The  first  asslgimient  of  error  Involves  tbe 
following  part  of  the  charge:  "Railway  com- 
panies are  not  Insurers  of  the  safety  and  com- 
fort of  their  passengers,  but  they  are  required 
to  exercise  that  high  degree  of  care  that  very 
cautions  and  prudent  persons  would  have  ex- 
ercised under  the  same  or  slMIar  clrcum- 
atances,  and  a  failure  to  do  so  Is  negligence 
as  that  term  Is  hereinafter  defined."  Ap- 
pellant claims  that  this  Imposed  a  more  on- 
«rous  duty  on  It  than  the  law  exacted.  As 
stating  a  mle  of  law,  the  charge  caiinot  be 
questioned.  Railway  v.  Byers  (Tex.  Olv. 
App.)  70  S.  W.  55&  Was  it  proper  to  apply 
It  to  the  circumstances  of  this  case?  The  tes- 
timony showed  that  Mrs.  Byrd  obtained  her 
ticket  from  Oreenvllle,  Tex.,  to  Cave  Spring, 
■0».  The  train  upon  which  sbe  was  to  leave 
Greenville  was  due  to  pass  there  at  1:80  a.  m., 
and  a  coach  was  provided  by  defendant, 
which  was  standing  on  the  tracks,  to  be  at- 
tached to  said  train  when  It  came  along. 
About  6  or  7  o'clock  she  bad  her  ticket  She 
complained  of  tbe  depot  being  cold,  and  was 
Informed  that  they  were  not  going  to  heat  It 
up,  because  the  coach  was  there  to  keep  the 
passengers  from  being  cold.  Somebody  phon- 
'ed  for  the  ticket  agent  to  come  and  show  them 
■what  car  to  tak^  and  be  came  and  carried 


them  to  said  coach.  This  coach  had  been 
placed  near  the  station  for  persons  to  go  on 
board  of  same  on  that  night  to  await  tbe 
train.  A  fire  was  made  therein  early  In  tbe 
evening.  Passengers  were  escorted  to  this 
car  by  the  agent,  among  them  Mrs.  Byrd. 
who  was  attended  by  her  husband  and  her 
three  small  children;  the  latter  accompany- 
ing her  on  the  trip.  The  coach  was  ready 
for  passengers  at  that  time,  and  was  coupled 
to  the  train  about  2:30  the  next  morning. 
Her  husband  had  left  her  about  10  o'clock. 
When  they  got  into  this  coach.  It  was  heated 
with  a  good  fire,  but  between  10  and  11  o'clock 
the  fire  died  dovm  considerably,  and  plaintiff 
commenced  getting  cold.  Nothing  was  done 
to  renew  the  fire,  and  tbe  car  was  not  heated 
until  In  the  morning  some  time,  after  tbe 
train  left  After  tbe  car  became  cold  sbe 
complained  to  a  man  who  bad  an  oil  can  In  bis 
hand.  He  went  out  without  doing  anything. 
It  was  exposure  to  cold,  under  substantially 
the  above  circumstances,  which  led  to  ber 
Injury,  according  to  testimony.  It  Is  not 
necessary  In  this  place  to  recite  theae  conse- 
quences. The  Inquiry  is,  did  these  circum- 
stances render  the  rule  stated  an  Improper  <Kie 
to  give  In  charge  to  the  Jury? 

All  appellant  says  in  its  brief  In  siq>port  of 
the  assignment  is  that  Mrs.  Byrd  did  not  leave 
the  car  after  It  began  to  get  cold;  tbat  she 
knew  her  train  would  not  leave  nntU  1:30 
a.  m.,  and  In  fact  did  not  leave  until  an  hour 
after  that,  and  sbe  did  not  r^alr  to  tbe 
depot  after  11  o'clock  which  the  testimony 
showed  was  warm  and  comfortable ;  that  sbe 
should  bave  exercised  ordinary  care  to  pre- 
vent getting  cold  after  the  fire  died  down  in 
the  coach  by  going  Into  tbe  waiting  room,  or 
to  some  one  of  the  hotels  which  were  near; 
that  appellant  owed  her  and  tbe  other  pas- 
sengers In  tbe  coach  the  duty  of  "ordinary 
care  to  keep  It  heated  and  comfortable,  tbe 
same  care  as  If  she  had  been  In  tbe  d^pot 
building" ;  and  It  was  her  duty  to  bave  exer- 
cised ordinary  care  by  repairing  to  tbe  depot 
or  some  convenient  place  near  by  for  her  own 
protection.  All  this  would  seem  to  concern 
her  contribntory  negligence,  ratbra'  than  tbe 
degree  of  care  required  of  the  carrier.  In  a 
printed  argument  appellant  Improves  on  its 
brief,  and  urges  that  plaintlfirs  wife  was  not 
a  passenger  In  the  sense  that  required  of  ap- 
pellant tbe  high  decree  of  care  for  ber  pro- 
tection, which  the  charge  imposed;  that  ap- 
pellant was  not  for  tbe  time  being  her  bailee, 
and  she  did  not  of  necessity  bave  to  trust 
herself  wholly  to  appellant  as  to  means  and 
measures  for  her  safety.  There  was  erldaire 
of  one  witness  that  the  station  was  kept 
warm  that  night  But  it-was  undisputed  that 
the  coach  In  question  was  made  reaJy  for 
passengers  about  8  o'dodt  to  enable  pec^Ie  to 
go  in  there  and  stay  imtll  the  train  left,  and 
that  passengers  were  taken  to  It  fw  that 
purpose.  There  was  no  evidence  that  any  one 
notified  Mrs.  Byrd  that  the  station  was  irarm. 
We  think  tbe  testUnomy  eBtabllshea  that  sbe 
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was  a  passenger  In  the  car  of  appellant  for 
the  purpose  of  the  particular  Journey,  and 
that  appellant  was  the  bailee  of  her  person  In 
the  legal  sense  of  that  expression.  We  think, 
however,  that  the  rule  of  care  announced  In 
the  charge  applies  In  favor  of  any  person  who 
■ostalns  the  relation  of  passenger.  The  ques- 
tion was  substantially  presented  in  Railway 
v.  Tnmey  (Tex.  Civ.  App.)  78  S.  W.  25a 

After  placing  Mrs.  Byrd  In  the  coach,  to 
remain  there  until  the  train  started,  the  duty 
devolved  on  defendant  to  protect  her  from  the 
weather,  while  there,  by  the  use  of  such 
means  as  would  .be  dictated  by  the  utmost 
care  that  would  be  used  by  very  prudent  per- 
sons to  that  end.  To  have  provided  another 
place  for  her  that  was  comfortable,  consistent 
with  her  taking  the  train  which  was  to  carry 
her  out,  and  notifying  her  of  this  fact,  may 
have  fulfilled  the  measure  of  duty  which  the 
law  Imposed  on  appellant;  but  this  was  not 
made  to  appear. 

•  The  fourth  and  fifth  assignments   allege 
error  In  the   following  paragraphs  of   the 
charge:    "If  you  believe  from  the  evidence 
that  on  the  night  of  December  20,  1901,  the 
weather  was  cold  and  uncomfortable,  and  If 
yon  believe  the  defendant's  agent  Instructed 
Mrs.  Byrd  to  go  into  the  car  that  she  went 
Into,  and  If  you  believe  that  after  she  re- 
mained in  said  car  a  while  the  fire  'died  out' 
and  the  car  became  cold  and  uncomfortable, 
and  if  you  believe  that  Mrs.  Byrd  became  cold 
and  suffered  from  cold  in  said  car  while  on 
the  defendant's  line  of  road,  and  if  you  believe 
from  the  evidence  that  the  servants  of  defend- 
ant were  guilty  of  negligence  with  respect  to 
the  condition  of  said  car — that  Is,  If  you  be- 
lieve they  failed  to  exercise  that  high  degree 
of  care  to  keep  said  car  reasonably  warm  and  \ 
comfortable  that  very  cautious  and  prudent  { 
persons  would  have  exercised  under  the  same  1 
or  similar  drcumstances-^-and  If  you  believe 
such  negligence,  if  any,  was  the  direct  and 
proximate   cause  of  iSn.  Byrd's  cold  and 
suffering,  then  In  that  event  you  will  find  for 
tbe  plaintiff,  and  assess  her  damages  at  such 
sum  as  will  now  in  cash  compensate  them  for 
tbe  cold  and  suffering,  if  any,  of  his  wife  in 
said  car  on   the  defendant's   line  of  road. 
And  if  yon  believe  from  the  evidence  that  at 
tbe  time  Mrs.  Byrd  went  into  the  car  she  was 
In  good  health  and  free  from  pulmonary  or 
I  nag  trouble,  and  if  you  believe  that  in  con- 
sequence of  getting  cold  in  said  car  [if  she 
did]  she  contracted  a  severe  cold,  became  sick, 
aa  alleged  by  the  plaintiff,  and  that  she  now 
bas  consumption,  as  alleged  by  the  plaintiff, 
and  If  you  believe  such  sickness  and  con- 
sumption. If  any,  was  'proximately  caused'  by 
tbe  negligence.  If  any,  of  the  defendant's  serv- 
ants with  respect  to  the  condition  of  said  car 
as  above  explained,  then  in  that  event  yon 
vein  also  find  for  the  plaintiff  on  that  Issue, 
axxd  allow  him  sncb  sum  as  will  now  in  cash 
compensate  him  for  the  physical  pain  and 
mental  anguish,  if  any,  that  Mrs.  Byrd  has 
Buffered  and  will  suffer  In  consequence  of 
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such  disease.  If  any,  and  fbr  the  effect,  if  any, 
of  such  sickness.  If  any,  upon'  Mrs.  Byrd's 
ability  to  labor  and  perform  her  usual  and 
customary  duties."  Double  damages  are  said 
to  have  been  authorized  by  these  instructions. 
This  is  not  the  case.  The  first  of  these 
charges  permitted  damages  In  respect  to  the 
cold  and  suffering  the  woman  sustained  while 
In  the  car.  She  was  taken  from  the  car  late 
in  the  night,  or  about  daylight,  and  removed  to 
a  sle^)er.  The  second  authorized  additional 
damages  for  physical  and  mental  pain  she 
suffered  and  will  suffer  In  consequence  of  dis- 
ease proximately  caused  by  tbe  condition  of 
the  car.  The  jury  could  not,  we  think,  have 
failed  to  understand  that  the  first  paragraph 
contemplated  suffering  sustained  in  the  car 
from  the  inclemency  of  the  weather,  and  that 
the  latter  had  reference  to  sickness  which 
developed  from  the  exposure. 

Tbe  tenth  assignment  complains  of  the  re- 
fusal of  the  following  charge:  "Tou  are  in- 
structed that  tbe  proximate  cause  of  an 
event,  as  tbe  term  "proximate  cause'  is  used 
in  the  main  diarge,  means  that  cause  which, 
tn  a  natural  and  continuous  sequence,  un- 
broken by  any  new  cause  produces  or  brings 
about  such  event  If  you  believe  from  the 
evidence  that  the  car  upon  which  Mrs.  Byrd 
took  passage  at  Greenville  was  cold  and  not 
comfortably  heated,  and  if  you  further  be- 
lieve from  tbe  evidence  that  the  defendant 
was  negligent  with  respect  to  the  condition 
of  said  car  at  said  time,  and  that,  as  a  re- 
sult thereof,  Mrs.  Byrd  took  and  suffered 
with  cold,  and  if  you  further  believe  from  the 
evidence  that  Mrs.  Byrd  now  has  the  con- 
sumption or  tuberculosis,  yet  unless  yon  be- 
lieve from  tbe  evidence  that  such  consump- 
tion or  tuberculosis  was  caused  solely  by  her 
having  taken  cold  in  said  car,  if  she  so  took 
cold,  or  by  her  exposure  in  said  car  at  said 
time,  if  she  was  therein  exposed,  and  that 
such  cold  or  exposure.  If  any,  was  the  direct 
and  sole  cause  of  such  consumption  or  tuber- 
culosis, then  the  plaintiff  cannot  recover 
damages  for  the  injuries.  If  any,  resulting 
from  such  consumption  or  tuberculosis.  In 
this  connection  you  are  further  charged  that 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence 
that  the  consumption  or  tuberculosis  of  Mrs. 
Byrd,  if  she  is  now  suffering  with  such  dis- 
ease, was  proximately  and  solely  caused  by 
her  exposure.  If  she  was  exposed,  in  said  car, 
and  that  such  exposure,  if  any,  was  caused 
by  the  negligence  of  the  defendant"  The 
charges  which  the  court  gave  on  this  subject 
were:  "By  the  term  'proximate  cause'  as 
that  term  Is  hereafter  used,  is  meant  that 
cause  which,  in  a  continuous  sequence,  un- 
broken by  any  new,  Independent  cause,  pro- 
duces an  event  or  Injury,  but  for  which  the 
same  would  not  have  occurred."  Also:  "If 
you  believe  from  the  evidence  that  said  car 
was  cold  and  uncomfortable,  and  that  tlM 
servants  of  the  defendant  were  guilty  of  neg- 
ligence with  respect  to  tbe  condition  of  said 
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car,  and  that  Mrs.  Byrd  snffered  with  cold 
while  In  said  car,  and  that  she  now  has  con- 
sumption, yet  unless  yon  believe  from  the  evi- 
dence that  Mrs.  Byrd's  said  disease,  if  she  has 
such,  was  proximately  caused  by  the  defend- 
ant's negligence.  If  any,  then,  and  in  that 
event,  you  will  find  for  the  defendant  on  the 
issue  of  Mrs.  Byrd's  sickness  and  disease." 

Appellant's  brief  on  the  assignment  in 
question  undertakes  merely  to  show  that  the 
preponderance  of  the  testimony  was  against 
her  having  consumption,  and,  if  she  bad  it. 
It  was  not  due  to  the  exposure  which  she  met 
with  while  in  the  appellant's  coach.  We  pre- 
sume counsel  mean  by  this  to  show  that  entire- 
ly different  causes  produced  her  consumption. 
If  so,  the  instruction  was  for  the  jury  to  find 
for  defendant  on  such  issue.  As  to  the  bur- 
den of  proof,  the  court  charged  in  the  first 
part  of  the  charge:  "The  burden  of  proof 
is  upon  plaintiff  to  show  by  a  preponderance 
of  the  evidence  that  he  is  entitled  to  recover 
under  the  instructions  hereinafter  given 
you."  The  court  did  not  commit  error  in 
refusing  the  instructions,  for  tl)e  reason  that 
the  charges  given  stated  the  law  rather  than 
the  requested  one. 

The  proposition  under  the  remaining  as- 
signments is  that  the  verdict  is  without  evi- 
dence to  support  it.  It  is  insisted  that  be- 
cause four  of  defendant's  employes  testified 
that  the  coach  was  kept  warm  and  comfort- 
able, and  only  Mrs.  Byrd's  testimony  was  to 
the  contrary,  the  fact  that  the  coach  was  al- 
lowed to  become  cold  was  not  sufficiently 
proved.  It  was  a  night  in  December,  about 
Christmas,  and  the  weather  very  cold.  In 
addition  to  Mrs.  Byrd's  testimony,  there  were 
circumstances  that  tended  to  verify  her  state- 
ment Appellant's  brief  shows  that  two  of 
these  witnesses,  Rogers  and 'Inge,  visited  the 
coach  at  least  once  an  hour  from  the  time 
the  fire  was  started  up  to  the  time  the  train 
left,  at  2:3i)  in  the  morning.  They  both  made 
inquiries  of  the  passengers  in  the  coach  as 
to  the  warmth  of  the  car  and  as  to  their  com- 
fort, and  none  complained.  That  the  Jury 
should  have  accepted  Mrs.  Byrd's  statement 
is  hardly  a  matter  of  surprise.  If  the  coach 
was  warm,  what  was  the  occasion  for  ask- 
ing the  passengers  as  to  their  being  warm 
and  comfortable?  Besides  this,  defendant 
probably  had  the  means  of  knowing  who  the 
other  passengers  were  (excursionists)  and  to 
obtain  their  testimony,  and  plaintiff  did  not 
She  testified  that  about  daylight  the  conduct- 
or had  a  porter  remove  her  to  a  sleeper  on 
account  of  her  condition,  where  she  remained 
until  the  afternoon.  The  testimony  as  to 
her  condition  previous  to  this  journey  would 
clearly  admit  of  finding  that  she  was  in  fair- 
ly good  health,  and,  though  she  had  suffered 
from  female  disease  and  a  bronchial  affec- 
tion, she  did  not  have  consumption.  If,  how- 
ever, she  was  in  such  condition  as  predis- 
posed her  to  dangerous  consequences  from 
being  exposed  for  a  considerable  time  to 
cold,  ue  do  not  see  that  this  would  have 
any  effect  on  appellant's  liability  for  expos- 


ing her  to  cold  and  bringing  on  such  results.. 
She  testified  as  follows:  "My  husband  had 
then  been  gone  about  three  quarters  of  an 
hour.  I  got  awful  cold  all  over.  My  feet 
were  very  cold,  and  I  took  the  sneeses.  I 
made  complaint  of  being  cold  to  a  man  wbo 
bad  an  oil  can  In  Ills  hand.  He  went  oat 
without  doing  anything.  The  car  I  was  In 
was  to  leave  Greenville  at  1:30  a.  m.  AJI 
the  passengers  were  to  be  on  board  at  tha.t 
time,  but  it  did  not  get  away  until  2:30.  It 
was  about  10  o'clock,  somewhere  toward  11 
o'clock,  whm  the  coach  got  cold.  There  was 
a  heater  in  the  coach,  and  it  was  filled  up 
with  coal,  but  the  coal  was  not  burning,  and 
that  was  the  way  It  was  when  the  coacb  left 
here.  After  I  left  here  the  heater  was  not 
heated  up  at  all.  At  2  SO  a.  m.  a  man  came 
in  and  said,  when  the  engine  got  hooked  on 
to  the  coach,  it  would  heat  up  the  car — when 
the  train  got  started,  it  would  heat  up  the 
car.  It  'bet'  up  the  car  sometime  In  the 
morning,  but  I  cannot  say  wliat  time  it  was. 
as  I  did  not  have  any  timepiece  to  look  at  I 
suppose  It  was  sometime  about  4  or  5  o'clod: 
in  the  morning  before  it  got  warm.  I  did 
not  leave  that  coach  until  the  negro  porter  put 
me  into  a  sleeper.  By  reason  of  getting  cold 
I  was  taken  with  a  bad  cough,  and  had  s 
pain  In  my  side,  and  a  man  came  to  me  and 
asked  if  there  was  anything  be  could  do  for 
me.  They  gave  me  some  toddy  (or  the 
pain  in  my  side  and  for  the  cough  before 
daylight  I  don't  remember  the  station  I 
was  at  at  that  time.  I  was  very  sick,  and 
had  a  high  fever  at  daylight  And  a  little 
after  daylight  a  man  came  and  gave  mc 
some  medicine.  I  don't  remember  who  it 
was,  because  I  was  too  bad  off.  The  con- 
ductor had  the  negro  porter  to  come  and  put 
me  in  the  sleeper.  I  was  very  sick  when 
I  left  here,  and  I  was  to  stay  in  the  sleeper 
until  about  6  o'clock  in  the  evening,  but 
stayed  only  until  8  p.  m.,  and  then  was  toM 
I  would  have  to  go  in  another  coach.  I  then 
had  a  pain  In  my  side  and  still  had  bigb 
fever,  which  continued  all  that  day,  until 
that  night  about  1  o'clock.  When  I  reatdipd 
Memphis,  I  went  to  a  boarding  botjse.  .\  i 
lady  there  made  me  a  fire  and  sat  np  with 
me  a  whil&  I  was  sweating,  and  I  had  ' 
sweated  my  fever  off  after  midnight  that  ■ 
night  at  Memphis.  The  next  morning  I  came  ' 
back  to  the  depot  at  Memphis,  and  gave  my  i 
children  their  breakfast  and  got  them  read.^ 
to  go  the  journey.  We  got  to  BirmingliaiD  j 
about  10  o'clock  that  night  and  left  there 
about  1  a.  m.  on  a  special  train  for  Atlanta. 
That  day,  between  Memphis  and  Birming- 
ham, I  was  suffering  with  pain  in  my  side 
and  bead,  and  did  not  eat  no  breakfast  at 
the  depot,  but  I  did  not  have  any  fever  then. 
t>ecau8e  I  sweated  it  off.  Q.  Did  you  have 
any  cough?  A.  Yes,  sir.  We  got  to  Ca»f 
Springs,  Ga.,  about  1  p.  m.  Monday  evenlui:. 
stayed  there  just  long  enough  to  get  off  >•! 
the  train.  I  visited  near  Cave  Springs  for 
about  28  days  from  the^r^me  I  left  taer&    1 
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would  hare  come  back  earlier,  bnt  was  not 
able  to.  I  was  like  a  person  with  pneumo- 
nia. I  bave  bad  an  awfal  bad  congh  ever 
since  I  came  badt  to  OreeuTllIe;  have  been 
taking  medicine  all  the  time  for  my  congb, 
and  part  of  the  time  have  not  been  able  to 
be  tip  at  all.  Last  Tuesday  I  had  a  bad  spell 
of  hemorrhages,  and  did  not  stay  up  any  at 
all.  Tuesday  morning  I  had  a  'relax.'  It 
did  not  last  as  long  as  the  other  on&  Friday 
I  had  a  spell  of  hemorrhages.  Sometimes  I 
would  be  In  bed.  I  have  bad  my  lungs 
tested.  I  have  bad  a  fever,  maybe  for  a 
week  at  a  time."  There  was  medical  testi- 
mony that  fev«r  can  be  produced  by  cold, 
which  might  develop  in  a  few  hours  after 
taking  cold;  also  medical  testimony  In  re- 
sponse to  hypothetical  questions  based  on 
plaintiff's  testimony  as  to  her  condition  and 
symptoms  when  removed  to  the  sleeper  and 
afterwards,  to  the  effect  that  the  exposure 
on  that  night  was  the  cause. 

That  Mrs.  Byrd  was  taken  in  charge  by 
the  conductor  and  transferred  to  a  sleeper 
on  account  of  her  condition  wonld  indicate 
that  ber  condition  was  serious.  It  is  not 
disputed  that  she  was  so  removed,  and.  al- 
though appellant  must  have  known  the  con- 
ductor and  porter  on  the  train,  their  testi- 
mony was  not  resorted  to  to  contradict  her 
aa  to  the  fact  of  her  removal  or  ber  condi- 
tion at  the  time.  There  was  testimony, 
therefore,  to  reasonably  warrant  the  jury 
In  finding  from  the  facts  and  circumstances 
in  the  evidence  that  the  woman  was  exposed 
to  severe  cold  as  she  testified,  and  testimony, 
also,  that  reasonably  admitted  of  the  conclu- 
sion that  the  exposure  that  night  caused  her 
the  suffering  she  says  she  sustained  in  the 
car.  and  the  disease  developed  afterwards. 

Affirmed. 


WOLF  CIGAR  STOEES  CO.  v.  KRAMER.* 

(Court  of  Civil  Appeals  of  Texas.    Oct  14, 
1905.) 

1.  Evidence  —  Pabol  Bvidknck   AFFEcnno 
Wbitinos. 

Where  plaintiff  entered  into  a  written  con- 
tract to  act  as  the  general  manager  of  the  de- 
fendant's Dallas  stores,  "with  headquarters  at 
Dallas,"  parol  evidence  is  inadmissible  to  show 
that  his  antiea  were  to  be  i>erformed  at  a  partic- 
ular store. 

2.  Tbiai/— Motion  to  Bxcltjox  Bvidbncx. 

Where  the  incompetency  of  evidence  of  a 
conversation  varying  the  terms  of  a  written 
contract  did  not  appear  until  after  it  had  been 
admitted,  and  was  developed  by  cross-examina- 
tion, a  motion,  timely  made,  to  exclude  ttie  testi- 
mony, should  have  oeen  granted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  244.] 

3.  Masteb  ANn  Servant  —  Discharge  tbok 
Kmplothxnt  —  Offeb   of   Otheb   EMPW)T- 

MXNT. 

Where  an  employ^  is  offered  the  same  or 
like  employment  to  that  from  which  he  has 
been  discharged  for  the  same  x>eriod  and  on  the 
same  terms,  and  l>efore  he  has  sustained  any 
injury  hy  reason  of  the  discharge,  he  cannot  re- 
cover any  damages. 

[Ed.   Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  54-6<L] 

*^rrit  of  error  denied  by  Sapreme  Court  December 
7.  1905. 


4.  SAifX— Disposition  of  Caxtse  bt  Appkl- 
I.ATB  Couair. 

Under  Rev.  St  1805,  art  1027,  providing 
that  where  there  is  no  matter  of  fact  to  be  as- 
certained, the  appellate  court  may  render  such 
Judgment  as  should  have  been  rendered  by  the 
trial  court,  where  it  appears  without  dispute 
that  one  discharged  from  employment  was  of- 
fered like  employment  for  the  same  period  on 
the  same  terms,  which  he  declined,  and  the 
employers  offered  him  the  amount  of  back 
wages  due,  the  appellate  court  will  render 
Judgment  for  such  amount  without  interest 

Appeal  from  District  Court,  Dallas  County ; 
T.  F.  Nash,  Judge. 

Action  by  Irvln  L.  Kramer  against  the 
Wolf  Cigar  Stores  Company.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

Rehearing  denied  November  11,  1905. 

This  suit  was  Instituted  by  appellee,  Irvln 
L.  ECramer,  as  plaintiff,  against  Wolf  Cigar 
Stores  Company  to  recover  damages  for  ap- 
pellee's alleged  unlawful  discharge  while  in 
appellant's  employ.  A  trial  resulted  In  a 
verdict  and  judgment  for  plaintiff  for  1768, 
and  defendant  appealed. 

Conclusions  of  Fact 

On  the  9th  day  of  September,  1902,  the 
appellant,  Wolf  Cigar  Stores  Company,  enter- 
ed Into  a  written  contract  with  appellee,  Ir- 
vln L.  Kramer,  to  act  as  general  manager 
of  Its  Dallas  stores,  with  headquarters  at 
Dallas,  to  perform  such  duties  as  are  usual- 
ly entailed  upon  a  general  manager  under 
like  circumstances,  for  the  term  of  one  year, 
beginning  September  8,  1902,  at  tbe  agreed 
compensation  of  $250  per  month.  Tbe  con- 
tract reads :  "This  memorandum  of  an  agree- 
ment witnesses :  That  Irvln  '  L.  Kramer 
agrees  to  faithfully  and  diligently  act  as 
general  manager  of  the  Dallas  stores  of  tbe 
Union  Cigar  Stores  Company,  with  bead- 
quarters  at  Dallas,  performing  such  duties 
as  are  usually  entailed  upon  a  general  man- 
ager under  like  circumstances,  for  tbe  term 
of  one  year,  beginning  on  tbe  8th  day  of 
September,  1902;  that  in  consideration  of 
said  services,  the  said  Union  Cigar  Stores 
Company  agrees  to  pay  to  the  said  Irvln  L. 
Kramer  monthly,  the  sum  of  two  hundred 
and  fifty  dollars  ($250)  due  and  payable  on 
the  seventh  day  of  each  month  of  said  term 
of  service.  And  it  Is  hereby  further  agreed, 
that  at  the  expiration  of  the  one  year  herein 
provided  for,  at  the  option  of  the  said  Irvln 
L.  Kramer,  this  agreement  to  be  extended 
through  an  additional  term  of  one  year, 
which  option  is  to  be  exercised  within  thirty 
days  prior  to  the  expiration  of  the  first  year. 
Witness  our  hands,  this  9th  day  of  Septem- 
ber, 1902.  Union  Cigar  Stores  C!o.,  I.  L. 
Wolf,  President,  Irvln  L.  Kramer."  It  is 
conceded  that  this  contract  was  continued  In 
force  a  second  year.  At  the  time  It  was  made 
appellant  company  had  but  one  store  at  Dal-  - 
las,  which  was  known  as  "Store  No.  4,"  but 
shortly  thereafter  acquired  two  additional 
stores,  which  were  known,  respectively,  as 
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"Stores  Nob.  5  and  9."  Stores  Nos.  4  and 
6  were  on  the  same  street  and  but  a  few  feet 
apart  Appellant's  business  was  that  of  gen- 
eral retail  dealer  In  cigars,  tobacco,  and 
smokers'  supplies.  Each  of  said  stores  had 
clerks  and  salesmen.  The  person  in  charge 
of  each  respective  store  was  designated  as 
"chief  clerk."  At  some  time  during  his  em- 
ployment appellee's  title  was  changed,  by 
consent,  to  chief  clerk,  but  his  duties  re- 
mained the  same.  On  or  about  February 
6,  1904,  the  owners  and  proprietors  of  appel- 
lant company  directed  the  appellee  to  change 
his  headquarters  from  store  No.  4  to  store 
No.  6,  and  delivered  to  appellee  written  no- 
tice to  become  chief  clerk  at  store  No.  6,  at 
the  same  salary  and  up  to  the  expiration 
period  of  the  contract  Appellee  declined  to 
accede  to  the  change,  and  thereupon  the  presi- 
dent of  appellant  company  on  February  10, 
1904,  after  several  confeiencea  had  with  ap- 
pellee. In  writing  notified  appellee  of  the  In- 
tention of  the  company  to  conduct  store  No. 
4,  and  for  appellee  to  take  charge  at  store 
No.  5,  at  the  same  time  tendering  to  ap- 
pellee to  pay  him  the  salary  of  $250  per 
month,  and  practically  with  the  same  duties 
to  perform,  for  the  same  term,  and  in  the 
same  dty,  and  demanded  that  their  stoi-e 
No.  4  be  turned  over  to  the  corporation. 
Appellee  declined  this  proposition,  claiming 
that  his  contract  was  that  of  general  mana- 
ger of  Dallas  stores,  and  that  his  head- 
quarters should  be  a  matter  within  his  own 
discretion,  and  that  whether  or  not  he  should 
act  In  the  capacity  of  clerk  at  any  of  the 
stores  was  likewise  a  matter  within  his 
own  discretion,  and  that  the  change  was 
calculated  to  humiliate  him,  and  tending  to 
inaugnirate  any  changes  which  might  be  de- 
sired. Appellee  also  declined  a  tender  of 
1138  in  cash,  money  offered  him  by  appel- 
lant company,  which  was  the  amount  due 
him  under  the  contract  price  np  to  said 
February  14,  1904,  and  thereupon  on  or 
about  the  30th  of  April,  1904,  went  into 
business  for  himself.  Additional  facts  ap- 
pear in  the  opinion. 

Coke  &  Coke  and  Fisher,  Sears  &  Sher> 
wood,  for  appellant  Etherldge  &  Baker  and 
Arthur  Lh  Kramer,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Error  is  assigned  to  the  court's  action  In 
overruling  appellee's  motion  to  exclude  cer^ 
tain  testimony  of  the  plaintlfT,  while  testi- 
fying as  a  witness  in  his  own  behalf,  that 
It  was  verbally  agreed  between  him  and  the 
defendant,  contemporaneously  with  the  ex- 
ecution of  the  written  contract  sued  on, 
that  his  headquarters  should  be  at  store  No. 
4.  The  ground  upon  which  it  was  sought 
to  have  this  evidence  excluded  was  that  it 
tended  to  vary  by  parol  testimony  the  terms 
of  the  written  contract  between  the  parties. 
The  written  contract  Is  silent  as  to  the 
place  where  the  duties  of  Kramer  were  to 
be  performed  further  than  that  be  was  to 


act  as  the  general  manager  of  the  Dallas 
stores,  "with  headquarters  at  Dallas."  The 
parol  evidence  admitted  went  to  show  that 
his  duties  were  to  be  performed  at  store 
No.  4,  and  In  this  respect  tended  to  add 
to  and  vary  the  terms  of  the  writing.  The 
written  contract  could  not  be  thus  varied 
by  parol  evidence.  McCanley  v.  Ij(«g,  01 
Tex.  80 ;  White  v.  Affleck,  1  IT.  C.  83 ;  Lyscb 
V.  Ortlleb,  70  Tex.  730,  8  8.  W.  615;  Hunt 
V.  White,  24  Tex.  660;  Arnold  v.  Jones.  26 
Tex.  887,  82  Am.  Dec.  617;  Blgham  v.  Tal- 
bot, 51  Tex.  458.  It  was  error  to  admit 
the  evidence,  and.  Its  Incompetency  not  ap- 
pearing until  aftCT  It  had  been  admitted, 
and  It  was  developed  by  defendant's  counsel 
In  cross-examination  that  the  conversation 
occurred  contemporaneously  with  the  making 
of  the  written  contract  the  motion  to  ex- 
clude the  testimony,  being  timely  made, 
should  have  been  granted. 

Error   Is   assigned  to   the   action   of  the 
court  in  refusing  special  charges  6  and  8, 
requested  by  appellant    Special  charge  No. 
6  reads :    "If  you  believe  from  the  evidence 
that  before   the   relation   of  employer   and 
employ^  was  severed  as  between  the  plain- 
ticr,  I.  li.  Kramer,  and  defendant  Wolf  Cigar 
Stores  Company,  that  defendant  offered  or 
tendered  plaintiff  employment  at  the  same 
salary  as  plaintiff  was   then  getting,   and 
for  the  same  length  of  time  that  plaintiff 
was  then  employed  for,  and  In  the  same 
city  as  plaintiff  was  then  working  In,  and 
In  the  same  class,  of  business,  and  with  the 
same  duties  that  plaintiff  was  then  perform- 
ing, then.  In  that  event,  yon  will  find  for 
the  plaintiff  against  defendant  for  the  i^am 
of    only    $138,    without    Interest"    SpecUl 
charge  No.  8  reads:     "If  you  believe  frcKn 
the   evidence   that   defendant,    Wolf    Cigar 
Stores  Company,  Instructed  the  plaintiff,   I. 
L.  Kramer,  to  remove  bis  beadquartera  ft«>m 
store  No.  4  to  store  Na  6,  and  that   such 
instructions  were  under  all  the  drcumstancea 
In  evidence   reasonable  and  within  the  scope 
of  defendant's  authority  over  plaintiff,  and 
If  you  should  believe  that  plaintiff   failed 
to  obey  such  Instructions  and  left  defend- 
ant's service  by  reason  of  same,  tben,   in 
that  event,  you  are  instructed  to  find  for 
the  plaintiff  against  said  defendant   In  the 
sum   of  1138  only,   without  Interest**     The 
undisputed  evidence  showed  that  the  appel- 
lant  tendered  to   appellee  the  opportunity 
of  continuing  in  Its  service  tat  the    entire 
unexpired  term  of  the  contract  at  the  same 
compensation  as  tliat  expressed  In  ttie  con- 
tract in  the  same  line  of  business,   in   tb«* 
same  city,  and  only  a  short  distance   from 
the   place    where   he    had   been   performint: 
his  work,  with  the  same  duties  practicaiU\ 
as  those  stipulated  In  the  contract,   wbidi 
proposition  plaintiff  declined   and  left    ap- 
pellant's   employment    At    tlie   time    tbere 
was  dne  him  |138  on  accrued  salary.     This 
amount  was  tendered  to  plaintiff,    and   be 
refused  to  accept  the  s^e^   The  tender 
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also  duly  made  In  the  pleading  of  defendant 
It  baa  been  held,  and  we  tblnk  correctly, 
that  where  a  discharged  employ^  la  offered 
the  same  or  like  employment  to  that  from 
which  he  has  been  discharged,  for  the  same 
period  and  upon  the  same  terms,  and  before 
he  has  sustained  any  Injury  by  reason  of 
the  discharge,  no  damages  are  recoverable 
by  hUn  by  reason  of  his  discharge.  Tex. 
Ben.  Ase'n  t.  Bell,  3  WlUson,  Civ.  Gas.  Ct 
App.,  {  zn.  See,  also,  Weber  Oas,  etc  Ca 
V.  Bradford  (Tex.  Civ.  App.)  79  S.  W.  47; 
Mudgatt  V.  Tex.  Tobacco  Co.  (Tex.  Civ. 
App.)  61  S.  W.  160;  Allgeyer  v.  Rutherford 
(Tex.  Civ.  App.)  45  S.  W.  628;  Ucbtensteln 
V.  Brooks,  76  Tex.  196,  12  S.  W.  976 ;  Walte's 
Actions  and  Defenses,  456;  Sutherland  on 
Damages,  vol.  2,  p.  473;  Woods'  Master  and 
Servant,  244;  Greenleaf  on  Ev.,  par.  261a; 
Hecksber  t.  McCrea,  24  Wend.  304;  Am. 
&  Bng;  Enc.  of  Law,  voL  20  (2d  Ed.)  pp.  34, 
36.  This  principle  la  especially  applicable 
to  this  case,  for  the  nndiaputed  teotlmony 
Is  that  before  the  plaintiff  left  the  employ- 
ment of  defendant  such  an  offer  was  made. 
Plaintiff  voluntarily  declined  the  offer  and 
elected  to  abandon  the  employment. 

Special  charges  6  and  8  should  have  been 
given  by  the  court  and  their  refusal  was 
error.  For  the  errors  pointed  out  the  Judg- 
ment must  be  reversed.  It  Is  suggested  by 
the  appellant  that  Judgment  should  be  here 
rendered.  Where  there  Is  no  matter  of  fact 
to  be  ascertained,  the  statute  makes  It  the 
duty  of  this  court  to  render  snch  Judgment 
as  should  have  been  rendered  by  the  trial 
court  Rev.  St  1895,  art  1027.  Under  the 
undisputed  facts  the  cdurt  should  have  in- 
structed a  verdict  for  plaintiff  for  1138. 
The  Judgment  Is  here  rendered  for  appellee 
for  |138,  with  6  per  cent  Interest  pec  annum 
from  this  date.  The  costs  of  this  appeal 
are  taxed  against  appellee^ 

Reversed  and  rendered. 


CHICAGO,  R.  I.  A  O.  RY.  CO.  v.  SEALS 
et  al. 

(Conrt  of  OlvU  Appeals  of  Texas.   Oct  21, 
1905.) 

1.  WATXU  and  WATBB  (JOUSSKS— RAIUtOADB 
— CONSTBUOTIOR— iHJtniY  TO  RXAL  PEOP- 
«BTT— OVKBFLOW. 

A  railroad,  which  by  negligently  construct- 
ing its  roadbed  aabjects  land  to  overflow  and 
conaeqnent  temporary  injury,  is  liable  for  the 
amount  of  money  necessary  to  repair  the  injury 
and  put  the  lana  In  the  condition  it  was  In  prior 
to  the  overflow. 

[Bd.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Water  and  Water  Courses,  {{  261- 
25S.] 

2.  Samx. 

A  railroad,  which  by  negligently  conatruct- 
Inj;  Its  roadbed  subjected  land  to  overflow  and 
consequent  injury,  could  not  be  held  liable  for 
the  amount  paid  by  the  landowner  to  remove 
JobnMm  grass  which  grew  on  the  land  aa  a  re- 


sult of  the  overflow,  in  the  absence  of  evidence 
of  the  reasonableness  of  such  amount. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Water  and  Water  Courses,  {{  251- 
255.] 

3.  BviDXMOB— OpimoH— Rbhtai,  Vaxxts  or 
Lamo. 

In  an  action  against  a  railroad  for  negli- 
gently subjecting  land  to  overflow,  a  witness 
testified  tliat  he  was  familiar  with  the  land  and 
the  amount  of  cotton  it  would  produce ;  that 
the  land  was  owned  by  witness  and  another; 
and  that  witness  rented  the  other's  interest, 
hiring  a  third  person  to  work  the  same  on 
shares  for  a  certain  year.  There  was  evidence 
that  the  land  would  produce  on  an  average  from 
three-fourths  of  a  bale  to  a  bale  of  cotton  per 
acre,  that  it  took  1,600  pounds  of  lint  cotton 
to  make  a  bale,  and  that  lint  cotton  was  worth 
from  3  to  8^  cents  per  pound.  Held,  that  it 
was  proper  to  overrule  a  motion  to  exclude 
testimony  of  the  witness,  based  on  the  above 
facta,  that  the  reasonable  rental  value  of  the 
land  he  could  not  put  in  cultivation  was  $12.50 
per  acre. 

[Ed.  Note. — For  eases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  {{  2217,  2273,  2332.] 

4.  Saxb— Loss  or  Pboxitb. 

In  an  action  against  a  railroad  for  negli- 
gently subjecting  land  to  overflow,  it  was  prop- 
er to  permit  a  witness,  who  resided  in  the 
vicinity  of  the  land,  was  familiar  with  its 
character  and  productiveness,  and  knew  the 
kind  of  year  that  the  year  of  the  overflow  was 
for  raising  cotton,  to  testify  to  the  amount  of 
cotton  whldi  land  like  that  in  question,  which 
had  been  shown  to  be  flue  bottom  land  and  fine 
farm  land,  would  produce  i>er  acre  in  a  season 
like  the  one  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
(3ent  Dig.  Evidence,  «  2217,  2273.] 

6.  Pasties  — Objections  — NoRjoiM  DEB     or 
PiJiiRTirr— Nkcxssitt  or  Piaa  in  Abat»> 

MKNT. 

Under  Rev.  St  1896.  art  1265,  requiring 
an  answer  setting  up  a  defect  of  parties  to  be 
verified,  the  nonjoinder  of  a  party  who  should 
be  joined  as  a  plaintifl  in  an  action  of  tort  can 
only  be  taken  advantage  of  by  a  plea  in  abate- 
ment, setting  up  a  defect  of  parties  plaintUft 
and  when  not  so  taken  will  be  deemed  waived. 

[Ed.  Note. — For  cases  injpoint,  see  vol.  87, 
Cent  Dig.  Parties,  ff  123,  lib.] 

6.  Watxbs  and  Wateb  Coubbxs— Conbtbuo- 
TiON  of  Railroad— Ihjttby  to  Land. 

A  railroad  which  negligently  subjected  land 
to  overflow,  so  that  it  could  not  be  cultivated, 
was  liable  in  damages  to  the  owners  of  the  land, 
who  had  rented  the  same  out  on  shares. 

7.  AfFE4I<— ArnBHANOK— EXCXBSIVB     Recov- 

kbt — Reuittitub  or  Excess. 
Where,  in  an  action  for  temporary  injury 
to  land,  a  recovery  is  erroneously  permitted 
for  an  item  of  expense  incurred  in  restoring  the 
land  to  condition,  without  proof  of  the  reason- 
ableness of  such  expense,  the  error  may  be 
cured  by  a  remittitur  of  me  greatest  sum  that 
the  jury,  could  under  the  evidence,  have  found 
as  damage  for  such  item  of  expense. 

Appeal  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

Action  by  Allen  Scale  and  another  against 
the  Chicago,  Rock  Island  &  Qulf  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed  on  condition. 

Rehearing  denied  November  11,  1005. 

This  suit  was  brought  by  Allen  Scale  and 
W.  H.  Brown  In  the  county  court  of  Dallas 
county  against  the  Chicago,  Rock  Island  & 
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Onlf  Railway  Company  to  recover  damages, 
on  the  grround  tbat  the  railway  company,  by 
the  negligent  construction  of  Its  roadbed 
through  a  certain  'tract  of  land  belonging  to 
the  plaintiffs,  caused  their  land  to  be  over- 
flowed, whereby  they  sustained  Injury.  Up- 
on trial  a  verdict  was  rendered  in  favor  of 
the  plaintiffs  for  the  sum  of  ^521.80,  from 
which  verdict  and  the  Judgment  thereon  the 
appellant  has  appealed  to  this  court 

N.  H.  Lasslter,  Hill  &  Dabney,  and  M.  W. 
Townsead,  for  appellant.  Hiram  F.  Lively, 
J.  Q.  0.  Lamar,  and  W.  M.  Holland,  for  ap- 
pellees. 

BOOlOiOUT,  J.  Plalndffs  sought  to  re- 
cover damages  occasioned  by  the  wrongful 
and  negligent  overflowing  of  their  lands  by 
reason  of  the  faulty  and  negligent  construc- 
tion of  appellant's  roadbed,  right  of  way,  and 
barrow  pits  dug  in  the  construction  of  same, 
resulting  In  the  loss  of  a  cotton  crop  thereon, 
and  the  setting  and  sowing  of  Johnson  grass 
on  said  lands  and  inundating  and  overflow- 
ing same  so  that  they  were  deprived  of  the 
use  and  benefit  thereof.  There  was  testi- 
mony to  the  effect  that  as  a  result  of  the 
overflows,  plaintiffs'  lands  were  set  with 
Johnson  grass,  and  tbat  to  repair  the  injury 
resulting  therefrom,  and  put  the  land  In  the 
condition  It  was  prior  to  the  overflows,  plain- 
tiffs caused  the  Johnson  grass  to  be  dug  up 
and  the  places  where  It  had  been,  salted  to 
kill  any  roots  tbat  might  remain.  Plaintiff 
Seale  testifled  on  direct  examination  that 
it  cost  him  about  $76  to  remove  the  Johnson 
grass-  Upon  cross-examination  be  testifled: 
"The  Johnson  grass  on  my  place  that  I  testi- 
fled about  was  dug  up  by  my  brother  and 
Mr.  Turner.  It  was  dug  up  last  spring  or 
summer.  I  paid  them  for  It  My  brother  Is 
at  home,  and  Is  not  In  attendance  upon  this 
trial.  I  don't  know  how  many  days  they 
worked  on  It ;  don't  know  how  many  bunches 
of  it  they  dug  up.  They  dug  it  all  up,  I  guess. 
I  paid  them  about  $60,  or  something  over  $60, 
for  digging  it  up,  and  then  there  was  about 
110  worth  of  salt  used,  and  I  know  the  whole 
thing  cost  me  something  over  (70.  I  saw 
10  or  15  bunches  of  Johnson  grass  out  there, 
but  I  don't  know  how  many  more  there  may 
have  been."  This  was  all  the  testimony  In- 
troduced as  to  the  cost  of  removing  the 
Johnson  grass  and  salting  the  land.  No  evi- 
dence was  introduced  to  show  that  the 
amount  paid  by  plaintiff  for  removing  the 
Johnson  grass  and  for  salting  the  land  was 
reasonable  or  the  necesary  cost  thereof.  In 
this  condition  of  the  evidence  the  appellant 
requested  the  court  to  charge  the  Jury  as  fol- 
lows: "There  Is  no  evidence  in  this  case  tend- 
ing to  show  what  was  the  reasonable  or 
necessary  cost  of  removing  the  Johnson  grass 
from  plaintiff's  land,  and  you  will  therefore 
not  allow  plaintiffs  anything  on  account  of 
said  Johnson  grass  being  sown  on  their  land." 
This  charge  was  refused,  and  the  court's  main 
charge  submitted  the  issue  of  the  cost  of  re- 


moving the  Johnson  grass  to  the  Jury  as  a 
ground  for  recovery.  The  action  of  the  court 
in  refusing  the  special  charge  and  In  sub- 
mitting this  Issue  as  a  basis  of  recovery  is 
complained  ot  as  error  by  proper  assignments. 
The  evidence  being  that  the  injury  to  the  land 
was  of  a  temporary  character,  the  railway 
company  was  liable  for  the  amount  of  money 
necessary  to  repair  the  Injury  and  put  the 
land  In  the  condition  It  was  prior  to  the  over- 
flows. What  plaintiff  paid  to  have  the  John- 
son grass  removed  is  not  the  criterion,  for 
the  company  Is  not  bound  by  such  payment 
It  was  necessary  to  go  further  and  show  tbat 
the  amount  so  paid  was  the  reasonable  cost 
of  removing  the  Johnson  grass  and  placing 
the  land  In  the  condition  It  was  before  the 
overflows.  Wheeler  v.  Railway,  91  Tex.  SS6, 
48  8.  W.  876;  Railway  Oo.  v.  Taylor  (Tex. 
Civ.  App.)  58  S.  W.  167;  Railway  Oo.  v.  laon 
(Tex.  CIT.  App.)  8S  S.  W.  408.  It  follows 
that  the  trial  court  erred  in  refusing  ap- 
pellant's special  charge,  and  also  In  submit- 
ting to  the  jury  the  cost  paid  by  plaintiffs  for 
removing  the  Johnson  grass  and  salting  the 
land  as  a  basis  for  a  finding  for  plaintiffs. 

It  Is  insisted  that  the  court  erred  in  over- 
ruling appellant's  motion  to  exclude  and 
withdraw  from  the  Jury  the  testimony  of  tbe 
plaintiff  Allen  Beale  "that  the  reasonable 
rental  value  of  the  four  acres  that  I  could  not 
put  In  cultivation  was  about  $12.50  per  acre." 
On  cross-examination  said  witness  testifled: 
"I  never  heard  of  any  land  out  there  being 
rented  for  $12.60  cash  per  acra  I  figured  out 
that  the  rental  value  of  It  was  $12.50  per  acre 
by  seeing  bow  much  I  got  off  of  it  and  how 
much  I  had  In  cnlttvatlon.  Turner  rented  the 
place  from  me  In  1908,  and  I  furnished  the 
teams  and  Turner  furnished  all  the  balance. 
Under  that  sort  of  a  contract  I  got  $12.50  per 
acre  rent  off  the  balance  of  the  land;  it  would 
average  tbat  That  Is  bow  I  flgnred  I  would 
have  gotten  $12.50  per  acre  rent  off  of  this 
land  that  was  Injured."  Testimony  had.  beeo 
introduced  tbat  the  land  was  very  fine  farm 
land.  The  witness  had  testifled  that  be  was 
familiar  with  the  land  and  the  amount  of 
cotton  It  would  produce  per  acre  In  1902  and 
190S,  that  it  was  owned  by  the  witness  and 
one  Brown,  and  that  witness  rented  Brown's 
Interest  In  the  land  and  was  In  possession  In 
1902.  Seale  hired  one  Turner  to  work  tbe 
land  for  the  year  1902.  For  the  year  1908 
Seale  furnished  the  land,  teams,  tools,  feed. 
etc.,  and  Turner  was  to  make  the  crop  on  a 
basis  of  each  taking  one-half  the  crop  so 
raised.  This  was  the  usual  method  of  renting 
on  shares.  About  three  or  four  acres  could 
not  He  cultivated  at  all  in  190S,  as  water 
stood  thereon  until  June  of  that  year.  Tbere  is 
evidence  that  this  land  on  an  average  wonM 
produce  from  three-fourths  to  a  bale  of 
cotton  per  acre.  That  It  took  1,600  potuMla  of 
lint  cotton  to  make  a  bale;  that  lint  cottoD 
was  worth  from  3  cents  to  3%  cents  per 
pound.  It  was  after  these  facts  had  I>md 
shown,    and   based    thereon.  ^^^i^UOntiff 
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stated  how  be  reached  hla  conclusion  as  to  the 
Talne  of  the  use  of  the  land  of  which  he  had 
been  deprived  by  reason  of  the  overflow  in 
1903,  and  the  water  standing  thereon.  In 
this  condition  of  the  evidence  there  was  no 
error  in  oyerraling  the  motion  to  withdraw 
the  testimony  from  the  jnry,  as  to  how  the 
witness  reached  the  conclnsion  as  to  the 
▼alne  of  the  use  of  the  land. 

Error  is  assigned  to  the  action  of  the  court 
In  overruling  defendant's  objections  and  ad- 
mitting the  answer  to  the  question  propound- 
ed by  plaintiffs'  attorney  to  the  witness  J.  B. 
Parker:  "Do  you  know  atwut  how  mnch 
cotton  that  kind  of  land  will  make  In  a  season 
like  that  In  1902r  To  this  question  the 
witness  answered:  "I  would  Judge  tlut  snch 
land  as  Seale's  would  make  a  bale  per  acre 
in  a  season  like  1902';  that  is  what  we  gen- 
erally estimate  it  at"  Evidence  had  already 
been  Introduced  that  the  land  was  fine  bottom 
land  and  fine  farm  land.  The  witness  re- 
Bided  in  the  vicinity  of  the  land,  was  familiar 
with  its  character  and  productiveness,  and 
knew  the  kind  of  year  1902  was  for  raising 
cotton.  There  was  no  error  in  admitting  the 
testimony.  Railway  Go.  v.  Longbottom,  80 
S.  W.  642,  10  Tex.  Ct  Rep.  104,  and  cases 
there  dted. 

It  is  contended  that  the  court  erred  In  re- 
fusing the  following  special  charge  requested 
by  defendant:  "The  undisputed  evidence  In 
this  case  shows  that  the  land  described  In 
plaintiffs'  petition  was  rented  by  Uiem  to  one 
Rufus  Turner  for  and  during  the  year  1908, 
and  you  are  therefore  instructed  that  plain- 
tUTs  are  not  entitled  to  recover  for  any  dam- 
age on  account  of  being  deprived  of  the  use 
of  said  land  for  said  year ;  and  if  you  find 
for  the  plaintiffs  you  are  instructed  not  to 
allow  them  anything  on  account  of  being  de- 
prived of  the  use  of  said  land  or  any  part  of 
It"  There  was  no  error  In  refusing  this 
charge.  This  was  an  action  against  the  rail- 
way company  to  recover  for  a  tort  committed 
by  It  In  snch  a  case  the  nonjoinder  of  a 
party  wbo  ought  to  Join  as  a  plaintiff  can 
only  be  taken  advantage  of  by  a  plea  in 
abatement  setting  up  a  4ef ect  of  parties  plain- 
tiff. If  no  objection  is  taken  by  defendant 
by  demurrer  or  plea  In  abatement  the  defend- 
ant will  be  deemed  to  have  waived  the  defect 
Rev.  St  1895,  art  1265 ;  Waggoner  v.  Snody,  82 
8.  W.  SS5,  11  Tex.  Ct  Rep.  3a  Again,  this 
was  an  action  to  recover  for  a  temporary  in- 
jury to  the  land,  also  for  loss  of  plaintiffs' 
share  of  the  crop  which  would  have  been 
raised  thereon  but  for  the  overflows.  Plain- 
tiffs were  the  owners  of  the  land  and  were 
to  receive  one-half  of  the  cotton  raised  there- 
on. When  the  defendant  caused  the  land  to 
be  overflowed  so  that  it  could  not  be  culti- 
vated, plalntlffB  sustained  a  direct  injury 
which  entitled  them  to  damages.  They  only 
sought  to  recover  damages  for  the  injury  to 
their  part  of  the  crop.  Railway  Co.  v.  Bay- 
Jiss.  82  Tex.  574 ;  Horsley  v.  Moss  (Tex.  Civ. 
App.)  28  S.  W.  1116. 


It  is  Insisted  that  the  evidence  shows  that 
plaintiffs'  land  would  have  been  overflowed. 
Independent  of  the  existence  of  the  barrow 
pit  made  by  defendant  to  the  same  extent 
as  If  the  barrow  pit  had  not  existed,  and  the 
court  erred  In  overruling  the  fourteenth  para- 
graph of  defendant's  motion  for  a  new  trial, 
wherein  it  la  contended  that  for  this  reason 
the  verdict  and  Judgment  are  without  evi- 
dence to  support  them.  The  record  does  not 
support  this  contention.  Below  plaintiffs'  land, 
and  some  distance  therefrom,  there  are 
three  low  places  in  the  west  bank  of  Bear 
creek  through  which  the  water  after  heavy 
rains  escapes  and  at  times  backs  up  on  plain- 
tiffs' land.  There  is  no  testimony  that  such 
back  water  causes  a  current,  or  that  it  had 
damaged  the  crop  or  prevented  the  land  from 
being  cultivated,  or  that  back  water  would 
stand  thereon  for  any  considerable  length  of 
time.  The  barrow  pit  and  the  ditch  leading 
therefrom  to  Bear  creek  cause  the  water 
from  said  creek,  when  the  creek  Is  up,  to  flow 
back  through  said  ditch  and  barrow  pit  onto 
and  over  the  land  of  plaintiffs,  creating  a 
rapid  current,  which  was  calculated  to,  and  did, 
wash  and  destroy  the  greater  part  of  the, 
cotton  growing  thereon  In  October,  1902,  and 
was  also  the  cause  of  the  water  gathering  and 
standing  on  four  acres  thereof  for  a  part 
of  the  year  1908,  making  it  impossible  to  cul- 
tivate the  same  and  raise  a  crop  thereon. 
We  conclude  that  the  appellee  sustained 
damage  to  his  crop  and  land  In  the  amount 
found  by  the  Jury. 

The  error  pointed  out  In  the  flrst  assign- 
ment may  be  cured  by  a  remittitur  by  appellee 
for  the  greatest  sum  that  the  Jury  could,  un- 
der the  evidence,  have  found  as  damage  for 
removing  the  Johnson  grass  and  salting  the 
land,  which  is  $75.  If  the  appellee  shall, 
within  10  days,  enter  a  remittitur  in  this  court 
for  said  sum  the  Judgment  will  be  reformed 
and  afllrmed  for  the  balance;  otherwise  It 
will  be  reversed,  and  the  cause  remanded. 


TRACT  et  al.  v.  HARBIN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct   28, 
1905.) 

1.  HOUESTEAS CONVETANCE — TITLE. 

A  conveyance  to  complainant  in  fee  simple 
with  a  condition  snliBeqaent  is  sufBclent  to  snp- 

gort  his  claim  that  the  property  is  exempt  as 
omestead. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  §  114.] 

2.  Save — EQtriTAHLE  Intebest. 

An  equitable  interest  in  land  is  sufficient  to 
sustain  the  claim  of  homestead. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  §  126.J 

S.  Sake — ABAimoNiiEirr — Evidence. 

Plaintiff  resided  on  the  land  in  controverBy, 
which  be  claimed  as  bis  homestead  until  1901, 
when  he  drew  a  govemment  homestead  claim 
to  a  location  in  Oklahoma  Territory  and  secured 
a  location  there  on  August  14,  1901,  making  a 
homestead  application  and  affidavit  that  he  was 
the  head  of  a  family  and  would  qompbr^tit  the 
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requirements  of  the  law  as  to  settlement,  resi- 
dence, and  cultivation,  and  had  made  the  appli- 
cation intending  to  otitain  a  home  for  himself. 
He  resided  on  the  land  so  entered  nntil  May, 
1902,  widi  his  family,  when  he  relinquished  lus 
claim  to  another  and  returned  to  the  land  in 
controversy  after  the  levy  of  an  execution  there- 
on. BM,  that  such  facts  disclosed  an  aban- 
donment of  his  homestead  claim  on  the  land 
levied  on. 

Appeal  from  District  Court,  Eastliind  Coun- 
ty; J.  J.  Butts,  Special  .fudge. 

Suit  by  A.  W.  Harbin  and  others  against 
N.  K.  Tracy  and  others.  From  a  decree  in 
favor  of  plaintlfrs,  defendants  appeal.  Re- 
versed and  rendereid. 

Earl  Gonn^,  for  appellants.  J.  R.  Stubble- 
field,  for  appellees. 

SFEER,  3.  This  was  an  Injunction  suit  in- 
stituted by  the  appellees  against  appellants 
to  restrain  the  sale  upon  execution  of  a 
quarter  section  of  land  situated  in  Eastland 
county,  alleged  to  be  the  homestead  of  appel- 
lee A.  W.  Harbin.  Upon  a  finding  by  the 
trial  judge  in  favor  of  the  homestead  ex- 
emption, the  temporary  injunction  was  made 
permanent  and  appellants  have  brought  the 
case  before  us  for  review. 

We  construe  the  instrument  of  writing, 
under  which  appellee  claims  his  homestead 
interest,  to  be  a  conveyance  in  fee  simple 
with  condition  subsequent,  and  therefore 
ample  support  for  his  homestead  claim.  But 
if  it  were  not,  bis  equitable  interest  would 
undoubtedly  be  sufficient  to  support  such  a 
claim,  title  to  the  fee  In  such  case  not  being 
absolutely  essential.  Dotson  v.  Barnett,  16  Tex. 
av.  App.  258,  41  S.  W.  99 ;  Smith  v.  Chenault, 
48  Tex.  455;  Silverman  v.  Landrum  (Tex.  Civ. 
App.)  56  S.  W.  107;  Swearingen  v.  Bassett, 
65  Tex.  267 ;  Speer,  Law  of  Married  Women, 
t  252.  The  seventh  asBlgnment  of  error, 
complaining  that  appellee  presents  no  title 
sufficient  to  support  the  homestead  claim, 
is  therefore  overruled. 

The  eighth  assignment  of  error  insists  that 
the  facts  show  an  abandonment  of  the  home- 
stead by  appellee  prior  to  the  levy  of  ap- 
pellants' execution,  and  complains  that  the 
court  therefore  erred  in  perpetuating  the  in- 
junction forbidding  Its  sale.  The  statement 
from  appellants'  brief,  which  is  in  no  manner 
controverted  by  appellees,  requires  us  to  sus- 
tain this  assignmeht.  Appellee  A.  W.  Har- 
bin lived  on  the  land  in  controversy  with 
one  or  both  of  his  parents  from  1888  until 
1901.  He  married  in  April,  1896,  by  which 
union  he  had  four  living  children  on  Novem- 
ber 10,  1901.  During  the  year  1901,  he 
learned  of  the  opening  up  for  settlement  of 
the  lands  of  the  United  States  in  Oltlahoma 
Territory.  He  made  three  trips  to  the  terri- 
tory, and  on  July  11,  1901,  drew  claim  No. 
1000.  He  employed  the  services  of  a  land 
agent  in  securing  a  location  and  on  August 
14,  1901,  made  a  homestead  application  and 
affidavit  for  160  acres  of  land  In  Kiowa  coun- 
ty,  Oklahoma   Territory,    which   land   was 


awarded  to  blm  by  the  United  States.  He 
moved  his  family  and  most  of  his  household 
effects  from  the  land  in  controversy  on  No- 
vember 10,  1901,  and  onto  the  160  acres  of 
land  in  the  territory.  He  made  substantial 
improvements  on  the  Kiowa  connt^  farm, 
fencing  it,  digging  a  well,  constmctlnc  a 
house,  erecting  a  tent,  and  plowing  some  of 
the  land.  He  purchased  a  team  and  resided 
there  until  May,  1902,  at  which  time  he  re- 
linquished his  claim  to  the  government  in 
favor  of  another  for  a  consideration  of  $1,750. 
Appellee  Harbin  himself  testified:  "I  had 
read  the  papers  about  the  -opening  of  the 
country,  and  saw  that  I  liad  an  opportnnity 
of  securing  some  land  up  there,  and  that 
is  why  I  went  I  came  back  to  Eastland 
county  a  third  time,  and  then  again  returned 
with  my  family  to  locate  on  the  place  in  the 
territory.  I  abandoned  the  place  in  the  ter- 
ritory about  May  6,  1902.  The  reason  I 
came  back  was  that  at  the  time  my  father 
was  old  and  feeble,  and  did  not  want  to  live 
there,  being  dissatisfied,  and  wanted  me  to 
bring  him  baclt,  and  the  place  in  Eastland 
county  was  the  only  place  I  bad  to  bring  Iiim 
ta  When  I  left  Eastland  county,  I  left  vol- 
untarily. I  was  not  run  off,  nor  told  to  gx 
After  I  got  to  the  territory,  it  was  my  Intoi- 
tion  to  acquire  title  to  the  land  that  was 
awarded  to  me.  I  had  read  the  United  States 
laws  and  knew  what  was  necessary.  I  knew 
that  it  was  necessary  for  me  to  cnltiTate, 
improve,  and  reside  on  the  land  14  months, 
when  I  could  give  the  government  $lii5  per 
acre  and  acquire  title.  I  knew  that  I  had  to 
occupy,  cultivate,  and  improve  the  land  fw 
five  years,  when  I  could  acquire  title  with- 
out paying  the  government  anything.  I  came 
back  to  Texas  because  my  father  was  dissat- 
isfied and  wanted  me  to  bring  him  back.  I 
think,  if  he  had  been  satisfied,  I  would  have 
remained  there  14  months,  if  X  could  have 
gotten  the  money  to  pay  tor  the  land;  but, 
had  I  not  been  able  to  have  gotten  the  money, 
I  would  have  remained  on  the  land  for  5 
years.  I  would  have  made  the  beqt  of  the 
situation.  I  went  there  to  get  the  land  and 
acquire  title  to  it  if  I  could.  Tee.  I  made 
the  affidavit  Just  read  to  me.  The  state- 
ments contained  in  the  affidavit  which  you 
have  just  rea^  are  true,  and  they  w«re  true 
at  the  time  I  made  them."  The  affidavit  re- 
ferred to  reads  as  follows:  "I,  Augustus  W. 
Harbin,  *  *  *  do  solemnly  swear  that 
I  am  over  twenty-one  years  of  age  and  the 
head  of  a  family;  •  •  •  that  nay  appli- 
cation is  honestly  and  in  good  faith  made 
for  the  purpose  of  actual  settlement  and 
cultivation,  and  not  for  the  benefit  of  any 
other  person.  •  •  •  and  that  I  will  faith- 
fully and  honestly  endeavor  to  comply  with 
all  the  requirements  of  law  as  to  settle- 
ment, residence,  and  cultivation;  •  •  • 
that  I  am  not  acting  as  the  agent  of  any  per- 
son; *  •  *  that  I  did  not  apply  to  enter 
the  same  for  the  purpose  of  speculation,  but 
in  good  faith  to  obtain  a^ome  tat  myselt. 
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and  that  I  bare  not  directly  made  and  will 
HOT  make,  any  agreement  or  contract  in  any 
way  or  manner  with  any  person  •  •  • 
by  which  the  title  I  may  acquire  from  the 
government  of  the  United  States  should  inure 
In  whole  or  in  part  to  the  benefit  of  any 
I>er8on  except  myself.  *  *  *  "  He  further 
testified:  "I  left  Eastland  county  for  the 
territory  of  Oklahoma  for  the  purpose  of 
obtaining  land  from  the  United  States  govern- 
ment" Mrs.  A.  W.  Harbin  testified  substan- 
tially as  did  her  husband. 

This,  in  the  main,  is  the  testimony  bearing 
upon  the  issue  of  adandonment  save  that 
appellee  A.  W.  Harbin  testified  that  he  never 
at  any  time  intended  not  to  return  to  his 
Sastland  county  farm,  and  it  was  shown 
that  he  rented  the  same  subject  to  the  right 
to  immediately  repossess  himself  of  it  We 
think,  on  the  whole,  that  it  clearly  appears 
that  appellee  Harbin,  by  the  acquisition  of 
another  homestead  in  Oklahoma  Territory, 
abandoned  the  land  in  controversy  as  a 
homestead,  and  ttiat  the  injunction  forbidding 
Its  sale  upon  execution  should  be  dissolved. 
There  is  no  substantial  controversy  upon  this 
Issue,  since  appellee  himself  testifies  that  the 
statements  contained  in  his  afSdavit  of  ap- 
plication in  Oklahoma  Territory,  to  the  effect 
that  he  was  applying  for  the  land  there  not 
for  speculation  but  in  good  faith  for  a  home 
for  himself,  were  and  are  true.  This  being 
the  case,  and  having  followed  the  application 
with  an  actual  settlement  upon  and  use 
of  the  land  for  the  purpose  of  a  home,  he 
necessarily  abandoned  any  former  homestead. 
He  could  not  have  two  homesteads  at  the 
same  tim&  From  an  examination  of  the 
whole  testimony.  It  appears  that  he  never, 
at  the  time  he  moved  from  the  land  in  con- 
troversy and  settled  in  Oklahoma  Territory, 
had  any  fixed  intention  of  returning  save  In 
the  contingency  that  his  father  should  become 
dissatisfied  in  the  territory.  And  it  also  ap- 
pears that  at  the  date  of  the  levy,  his  father 
had  not  become  dissatisfied,  but  was  still 
living  with  him  on  the  farm  in  the  territory, 
and  his  dissatisfaction  and  the  appellee's 
Intention  to  return  were  manifested  after- 
ward. The  case  of  Baxmii  t.  Williams  (Tex. 
Civ.  App.)  41  S.  W.  840,  is  much  relied  on 
by  appellee  to  sustain  the  Judgment  of  the 
trial  court  The  meager  statement  of  the 
facts,  upon  which  the  verdict  and  Judgrment 
in  that  case  were  based,  clouds  the  real  de- 
cision in  obscurity.  Tet  it  is  clear  from  read- 
ing the  opinion  that  there  was  In  that  case 
a  substantial  conflict  in  the  testimony  with 
respect  to  the  intention  of  Williams,  the  own- 
er, upon  the  question  of  abandonment  of  his 
homestead,  when  he  applied  to  purchase  the 
state  school  land.  The  conclusion  embraces 
the  finding  that  there  was  sufficient  evidence 
to  show  that  his  affidavit,  contained  in  the 
application  to  purchase  school  land,  was  un- 
true. Here,  as  we  have  before  shown,  the 
affidavit  made  for  the  purpose  of  acquiring 
a  new  home  is  expressly  admitted  to  be  trua^ 


and  the  transaction  in  the  territory  has  every 
indicia  of  the  acquisition  and  nse  of  prop- 
erty for  homestead  purposes. 

Upon  these  conclusions,  the  Judgment  of  the 
district  court  perpetuating  the  injunction  is 
reversed,  and  Judgment  here  rendered  in  fa- 
Tor  of  appellants,  dissolving  the  same. 

Reversed  and  rendered. 


GULF,  C.  ft  S.  F.  RT.  CO.  v.  COOPER. 

(Oonrt  of  Civil  Appeals  of  Texas.    June  14. 
1905.) 

DaMAOBS — PiXADIKG — Vabianob. 

Where,  In  an  action  for  killing  a  horse  on 
a  railroad  track,  plalntiir  alleged  uat  the  mar- 
ket value  of  the  horse  was  |S00,  admission  of 
avidenoe  that  the  horae  had  no  market  value, 
bnt  that  he  had  an  intrmsic  value  for  the  special 
purposes  for  which  he  bad  been  tridned,  was 
error. 

Appeal  from  Bosque  Comity  Court;  B.  J. 
Ward,  Judge. 

Action  by  A.  W.  Cooper  against  the  Oulf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Former  opinion,  88  S.  W.  801,  withdrawn. 

J.  W.  Terry  and  A.  H.  Cnlwell,  for  appel- 
lant 3.  P.  Word  and  P.  8.  Hale,  for  appel- 
lee. 

FLT,  J.  This  is  a  suit  for  damages  al- 
lied to  have  accrued  from  the  death  of  a 
horse  that  was  struck  and  killed  by  a  train 
belonging  to  appellant  A  trial  by  Jury  re- 
sulted In  a  verdict  and  Judgment  for  appel- 
lee for  $378. 

Appellee  alleged  that  the  market  value  of 
the  horse  was  $SO0,  and  the  evidence  showed 
that  the  horse  had  no  market  value,  and  ap- 
pellee was  then  allowed  to  prove  the  in- 
trinsic value  of  the  animal  for  the  special 
purposes  for  which  he  had  been  trained. 
The  allegations  of  the  petition  did  not  an- 
tborlxe  such  evidence,  and  because  of  its  ad- 
mission the  Judgment  will  be  reversed,  and 
the  cause  remanded. 


A  HAAS  ft  SON  T.  LOUISIANA  ft  A  RT. 

CO. 
(Supreme  Court  of  Arkansas.    Oct  28,  1905.) 
Cabbiebs — Bagoaok — Dklivxbt. 

Where  a  passenger  found  that  his  grip  had 
not  been  put  on  the  train,  and  be  telegraphed 
to  the  company's  agent  at  the  station  where  it 
had  been  left,  asking  that  the  grip  be  put  on  the 
train  and  the  agent  gave  it  to  the  porter  on  the 
train,  to  be  delivered  to  iplaintiff,  who  never 
received  the  same,  the  carrier  was  liable. 

[E!d.  Note. — For  cases  in  point,  see  vol.  0, 
Cent  Dig.  Carriers,  S!  1619,  1529,  1537.] 

Appeal  from  Circuit  Court  Lafayette 
County;  Charles  W.  Smith,  Judge. 

Action  by  A.  Haas  ft  Son  against  the 
Louisiana  ft  Arkansas  BaUwaj(.  OMupony. 
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From  a  judgment  In  favor  of  defendant, 
plalntUFs  appeal.    Reversed. 

Searcy  &  Parks,  for  appellants.  0.  B.  ft 
Henry  Moore,  for  appellee. 

BATTLE,  J.  A.  Haas  &  Son,  on  April 
13,  1903,  commenced  an  action  against  the 
Louisiana  &  Arkansas  Railway  Company  to 
recover  the  sum  of  |180,  alleging  that  their 
traveling  salesman,  J.  E.  Whitesldes,  de- 
livored  to  the  defendants  at  Alberta,  La.,  a 
certain  telescope  or  "grip"  containing  trou- 
sers of  the  value  of  (130,  to  be  transported 
to  Sibley,  La.,  and  delivered  to  the  plaintiffs, 
and  that  the  defendant  had  failed  to  carry 
and  deliver  the  same  as  it  agreed  to  do,  and 
that  it  was  wholly  lost  to  the  plaintiffs. 

The  defendant  answered,  and  denied  that 
the  telescope  or  "grip"  had  been  delivered  to 
It  for  transportation,  or  that  It  bad  ever  re- 
ceived the  same. 

The  facts  in  the  case  are  substantially  as 
follows:  On  the  23d  of  June,  1902,  J.  B. 
Whitesides,  who  was  at  that  time  in  the  em- 
ployment of  A.  Haas  &  Son  in  the  capacity 
of  traveling  salesman,  went  In  defendant's 
train  from  Minden  to  Alberta,  La.,  taking 
with  him  his  samples  In  two  trunks  and  a 
telescope,  which  were  checked  to  Alberta 
and  put  off  there.  Whitesides,  finding  that 
no  sales  could  be  made  by  him  at  Alberta, 
did  not  open  his  samples  there,  but,  after 
seeing  them  put  off,  allowed  them  to  lie  by 
the  track  until  the  next  train  going  to  Sibley 
arrived.  When  this  train  arrived,  he  had 
his  baggage  or  a  part  thereof  put  on  it  by 
one  of  the  train  crew  and  another  person. 
Whitesides  did  not  check  his  baggage,  be- 
cause be  did  not  have  time  to  do  so.  After- 
wards in  going  through  the  baggage  car  he 
found  that  his  telescope,  or  "grip,"  had  not 
been  put  on  the  train.  At  the  first  telegraph 
station  be  sent  a  telegram  to  O.  W.  Todd, 
who  at  this  time  was  the  manager  of  the 
Bienville  Lumber  Company's  store,  at  Al- 
berta, La.,  and  defendant's  agent  at  the 
same  place.  Whitesides  and  Todd  differ  as 
to  the  contents  of  the  telegram.  Whitesides 
testified  that  be  instructed  Todd  to  send 
telescope  on  the  train,  and  Todd  that  be 
thought  he  instructed  him  to  give  the  tele- 
scope to  the  porter  on  the  train.  On  the 
receipt  of  the  telegram  Todd  found  the  tele- 
scope on  the  outside  of  the  store  door,  100 
feet  from  the  railway  track.  He  put  it  on 
the  inside  of  the  store,  where  baggage  for 
the  railroad  is  kept  Afterwards  he  deliver- 
ed It  to  the  porter  on  the  train,  to  be  de- 
livered to  Whitesides  at  Sibley.  Plaintifts 
never  received  the  telescope. 

The  court  Instructed  the  Jury,  over  the  ob- 
jections of  the  plaintltTs,  in  part  as  follows : 

"No.  2.  If  the  Jury  believe  from  a  pre- 
ponderance of  the  testimony  in  this  case  that 
the  goods  In  question  were  left  on  the  plat- 
'orm  or  store  gallery  of  the  Bienville  Lum- 
oer  Company,  at  Alberta,  La.,  and  that  O. 


W.  Todd,  upon  receipt  of  telegram  from 
plaintiffs'  agent  delivered  said  goods  to  the 
porter  on  the  carrier's  train  as  a  friendly 
act  for  the  accommodation  of  the  said  plain- 
tiffs' agent,  the  Jury  must  find  that  said  Todd 
in  so  doing  was  acting  as  the  agent  for  the 
plaintlffB,  and  that  such  act  would  not  render 
defendant  company  liable  for  the  loas  of  the 
goods." 

The  Jury  returned  a  verdict  In  taYor  of 
the  defendant,  and  the  plaintiffs  appealed. 

The  court  erred  in  giving  the  instructions 
as  stated.  Todd  had  no  authority  to  deliver 
the  telescope  of  the  plalntifTs  to  the  porter 
on  defendant's  train,  unless  he  was  anthoi^ 
Ized  to  do  so  by  the  plalntiirs  or  defendant 
Plaintiffs'  agent  who  sent  the  telegram, 
says  be  did  not  give  him  such  authority, 
and  there  is  no  evidence  that  the  defendant 
did  so.  Todd  was  the  agent  of  the  defendant 
at  Alberta.  He  took  charge  of  the  telescope 
for  shipment  It  then  became  the  duty  of 
the  defendant  in  the  absence  of  special  in- 
struction of  plalntifh  relieving  it  of  this 
duty,  to  carry  It  to  its  destination  in  a  rea- 
sonable time.  Failing  to  deliver  the  proper- 
ty, it  became  liable  to  the  plaintiffs  for  the 
value  of  it. 

Reversed  and  remanded  for  a  new  trIaL 


DOWDLB  et  al.  v.  WHEELER. 
(Supreme  Court  ot  Arkansas.    Oct  14,  1906.) 

1.  BjKcnaHT— BuBDKH  ov  Paoor. 

In  ejectment  plaintiff  has  the  harden  of 
establishins  title,  and  defendant  may  rely  on  the 
weakness  of  plaintiffs  title. 

[Ed.  Note. — For  cases  in  point  aee  voL  17, 
Cent  Dig.  Ejectment  {  244.] 

2.  Watebs  and  Watcb  Coubseb— Accamos. 

Evidence  held  to  warrant  a  findinc  that 
the  land  in  controversy  was  an  aocreuon  to 
plaintiff's  land,  and  not  to  defendants'  land. 

3.  Same. 

Where  an  accretion  was  begun  by  a  de- 
posit against  the  shores  of  the  mainland,  the 
subsequent  existence  ot  an  Intermediate  stream 
between  the  mainland  and  the  accretion  does 
not  prevent  the  accretion  from  belonging  to  the 
owner  of  the  mainland. 

4.  Advebbe  Possession— Inclosdscs — Asn- 
riciAi,  Babbikbs— Effect. 

Natural  barriers  may  be  taken  advantage 
of  in  constructing  Inclosures  of  land,  providcil 
the  natural  with  the  artificial  barriers  are  sof- 
flcient  to  Indicate  dominion  over  the  premisrs 
and  to  give  notorie^  to  the  claim  of  pnanrnninn 

5.  Same— Possession— SuFTicnROT. 

On  the  issue  of  the  acquisition  of  title  to 
land  by  adverse  possession,  the  i>erson  claiming 
title  showed  that  the  land  was  inclosed  by  a 
creek  and  a  river,  and  a  fence  erected  by  niia 
from  stream  to  stream.  The  fence  was  not  on 
the  land  in  dispute.  He  also  showed  that  he 
had  pastured  cattle  in  the  indosare.  HeM  not 
to  constitute  adverse  possession. 

Appeal  from  Olrcnit  Court  Conway  Coun- 
ty, in  Chancory;  William  L.  Moose.  Jodge. 

BJectment  by  Mrs.  O.  M.  Wheeler  against 
B.  A.  Dowdle  and  anotlw^    FroniL  a  decree 
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for   plaintiff,   defendants   appeal.    Affirmed. 
Rebearlox  deiUed  November  18, 190S. 

Ratcllffe  &  Fletcher,  for  appellants.  A.  F. 
Vandeventer,  a  a  Reld,  and  Sellers  &  Sellers, 
for  appellee. 

McCUUXJOH,  J.  TUB  was  an  action  In 
ejectment  brought  by  Mrs.  G.  M.  Wheeler 
against  R.  A.  and  M.  A.  Dowdle  to  recover 
part  of  an  accretion,  which  she  claims  had 
been  formed  to  the  original  land  of  which  she 
held  title.  The  Dowdies  filed  an  answer 
denying  that  the  land  was  an  accretion  to 
Mrs.  Wheeler's  land,  and  alleging  that  it 
was  an  accretion  to  their  lands,  and  also 
pleaded  the  seven-year  statute  of  limitations. 
The  case  was  transferred  to  eqnlty  on  motion 
•f  the  defendants.  A  decree  was  rendered 
in  Mrs.  Wheeler's  favor,  and  the  Dowdies 
appealed. 

There  Is  no  question  that  Mrs.  Wheeler 
owns  the  original  land  to  which  she  claims 
the  land  in  controversy  to  be  an  accretion, 
and  that  it  was  at  one  time  upon  the  north 
bank  of  the  Arkansas  river.  The  same  is 
true  as  to  the  title  of  the  Dowdies  to  the 
original  land  to  which  th^  claim  the  land 
is  an  accretion.  The  plats  of  the  original 
United  States  surveys  show  that  original 
landaowned  by  the  Dowdies  are  situated  south 
of  the  Point  Remove  creek,  which  at  that 
time  emptied  into  the  Arkansas  river  at  the 
tominos  of  the  old  Cherokee  line,  the  land 
of  the  Dowdies  coming  to  the  creek  Im- 
mediately opposite  this  point  or  a  little  south 
thereof,  and  that  the  original  land  of  Mrs. 
Wheeler  bordered  upon  the  Arkansas  river 
some  distance,  perliaps  63  rods  below  the 
mouth  of  the  cre^,  and  down  the  stream  of 
the  Arkansas  river.  Point  Remove  creek 
flows  in  an  easterly  direction,  and  the  Ar- 
kansas river  from  the  mouth  of  the  creek,  at 
the  time  of  the  original  survey,  flowed  in 
an  easterly  direction.  The  old  Cherokee  line, 
commencing  on  the  old  bank  of  the  river 
at  or  near  the  mouth  of  Point  Remove  creek, 
runs  N.  53°  B.,  thus  forming,  with  the  old 
channel  of  the  river,  an  acute  angle  with  the 
apex  at  the  mouth  of  the  creek.  It  Is  shown 
that  the  accretion  began  to  form  upstream 
and  gradually  extended  downstream,  until 
the  land  in  controversy  was  formed  in  front 
of  the  original  land  owned  by  Mrs.  Wheeler. 
In  front  of  the  original  land  of  the  Dowdies 
accretion  was  formed  which  is  in  their  posses- 
sion, and  their  right  thereto  is  not  controvert- 
ed. As  the  accretion  gradually  extended 
down  stream,  the  mouth  of  Point  Remove 
croek  extended  Itself  eastward  along  the  old 
channel  of  the  river,  until  it  passed  the  orig- 
inal land  of  Mrs.  Wheeler,  and  is  now  some 
distance  below  (east  of)  her  east  boundary. 
Its  bed,  east  of  the  old  month,  is  now  along 
the  old  channel  of  the  river.  It  is  S  chains 
wide  at  low  water,  and  4^  to  5  chains  wide 
at  high  water,  and  has  at  all  times  separated 
the  accretion  in  controversy  from  Mrs.  Wheel- 
er's original  land. 


It  Is  the  contention  of  appellants  that  the 
land  in  controversy  Is  not  accretion  to  Mrs. 
Wheeler's  land,  and  that  the  formation  be- 
gan as  an  accretloa  to  the  Dowdies'  land,  and 
as  it  gradually  continued  down  stream  the 
extension  of  Point  Remove  creek  kept  pace 
with  its  progress,  thus  preventing  any  contact 
with  or  accretion  to  Mrs.  Wheeler's  land. 
They  say  that  the  land  in  controversy  be- 
longs to  them,  that,  the  formation  having 
commenced  as  an  accretion  to  their  land,  their 
title  followed  its  progress  down  stream;  or 
that  the  title  to  this  land  is  in  the  state. 
At  any  rate,  they  contend  that  it  Is  not  an 
accretion  to  Mrs.  Wheeler's  land  and  does 
not  belong  to  her.  The  burden  is  upon  Mrs. 
Wheeler  to  prove  that  it  is  an  accretion  to 
her  land.  Appellants  may  rely  upon  the 
weakness  of  the  title  of  their  adversary.  Nix 
V.  Pfeifer  (Ark.)  88  S.  W.  961,  and  cases  cited. 
A  careful  consideration  of  the  evidence  con- 
vinces us  that  the  chancellor  was  correct  In 
bis  conclusion  that  the  land  in  controversy 
was  an  accretion  to  the  original  tract  of  Mr& 
Wheeler.  There  la  much  plausibility  In  the 
contention  of  appellants,  but  it  Ignores  cer- 
tain facts  clearly  established  by  the  evi- 
dence. They  contend  that  the  channel  of 
Point  Remove  credc  runs  with  the  old  bank 
of  the  river,  but  It  Is  established  by  the  proof 
that  there  la  a  narrow  margin  of  accretion  be- 
tween the  old  shore  line  of  the  river  and  the 
bank  of  the  creek.  This  goes  to  show  that 
there  was  a  deposit  against  the  shore  line  be- 
fore the  waters  of  the  river  receded,  that  this 
process  continued  until  the  bed  of  the  river 
rose  to  the  level  of  the  creek's  bed,  and  that 
then,  as  the  waters  of  the  river  receded,  the 
flow  from  the  creek  prevented  further  deposits 
In  its  extended  channel  and  established  a 
permanent  channel  along  the  old  bed  of  the 
river.  This  theory  is,  we  think,  far  more 
consistent  with  the  physical  facts  existing 
now,  and  within  the  recollection  of  witnesses, 
than  the  theory  advanced  by  appellants  that 
the  flow  from  the  creek  followed  the  reces- 
sion of  the  waters  of  the  river  before  there 
could  be  a  deposit  against  the  old  shore  line, 
and  that  the  dqtosit  began  at  the  extended 
south  bank  of  the  creek.  If  the  deposit 
formed  In  the.  manner  which  we  have  stated, 
it  is,  in  a  legal  sense,  an  accretion  to  the 
lands  of  appellee  and  became  her  property, 
notwithstanding  the  conceded  fact  that  the 
flow  of  water  from  the  creek  separated  it 
from  the  original  tract  We  held  in  Nix  v. 
Pfeifer,  supra,  that  "whoi  the  formation  be- 
gins with  a  bar  or  an  Island  detached  and 
away  from  the  shore,  and  by  gradual  filling  in 
by  deposit  or  by  gradual  recession  of  the 
water  the  space  between  bar  or  Island  and 
main  shore  is  Joined  together,  it  is  not  an 
accretion  to  the  mainland  in  a  legal  sense, 
and  does  not  thereby  become  the  property  of 
the  owner  of  the  mainland."  So,  if  it  were 
proved  that  there  was  no  deposit  against  the 
old  shore  line  and  no  recession  of  the  waters 
therefrom,  the  formation  out  fsom  the  au^ 
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shore  would  be  a  bar  or  island,  and  would 
Jn  no  sense  constitute  an  accretion  to  the 
mainland.  This  Is  what  was  held  in  Cran- 
dall  T.  Smith,  134  Mo.  633,  86  S.  W.  612, 
which  l8  relied  upon  by  learned  counsel  for 
appellants  to  sustain  their  contention.  We 
find,  however,  the  facts  to  be  to  the  contrary 
in  this  case.  The  fact  that  a  stream  or  body 
of  water  s^arates  the  accretion  from  the 
original  shore  line  would,  as  said  by  the 
Missouri  Supreme  Court  (De  Lassus  v.  Faher- 
ty,  1S4  Mo.  361,  64  S.  W.  183,  58  L.  R.  A.  193), 
at  first  blush  seem  to  be  an  insurmountable 
barrier  to  a  claim  of  ownership  on  the  part 
of  the  shore  owner,  yet,  where  it  is  shown, 
as  in  the  case  at  bar,  that  the  formation  be- 
gan by  a  deposit  against  the  shore  of  the  main- 
land, the  subsequent  existence  of  an  inter- 
mediate stream  of  water  between  the  accre- 
tion and  mainland  does  not  exclude  anch 
claim  of  ownership. 

This  brings  ns  to  a  consideration  of  appel- 
lants' plea  of  the  seven-year  statute  of 
limitations.  They  allege  and  undertake  to 
prove  that  they  have  held  actual  adverse 
possession  of  the  land  in  controversy  for  more 
than  seven  years  continuously,  next  before 
the  commencement  of  the  suit  The  chancel- 
lor also  found  against  them  on  this  issue. 
The  only  character  of  occupancy  attempted 
to  be  proved  by  appellants  la  the  following: 
The  extended  channel  of  Point  Remove  creek 
on  the  north  side,  and  the  new  channel  of  the 
Arkansas  river  on  the  south  and  east,  form 
a  headland  or  neck  of  land  extending  east- 
ward from  the  former  mouth  of  the  creek, 
and  appellants  erected  across  this  neck  or 
headland  a  wire  fence  from  the  creek  near  its 
former  month  to  the  bank  of  the  river.  They 
claim  this  to  be  an  inclosure  in  which  they 
pastured  cattle;  the  river  and  creek  forming 
natural  barriers,  which,  with  the  wire  fence, 
completed  the  inclosure.  They  also  show 
that  along  the  creek  in  a  few  places  at  inter- 
vals they  stretched  wires  to  prevent  cattle 
from  attempting  to  cross  the  creek.  This, 
however  is  disputed  and  the  testimony  is  con- 
flicting in  regard  thereto.  It  is  no  objection 
that  natural  barriers  are  taken  advantage 
of  In  constructing  Inclosnres  of  land  provided 
that  the  same  are  not  out  of  proportion  to  the 
artificial  barriers  erected.  If  the  natural,  to- 
gether with  the  artificial  barriers  used,  are 
sufficient  to  clearly  Indicate  dominion  over  the 
premises  and  to  give  notoriety  to  the  claim 
of  possession,  it  is  sufficient  to  put  the  statute 
of  limitations  in  motion.  Goodwin  v.  McCabe, 
75  Cal.  584,  17  Pac.  705;  Sanders  v.  Rledinger 
(Sup.)  51  N.  Y.  Supp.  &37;  Thomas  v.  United 
States  (C.  a  A.)  136  Fed.  159.  "Natural 
barriers  may  or  may  not  be  of  such  a  charac- 
ter as  to  serve  as  part  of  an  inclosure  by 
which  a  party  subjects  land  to  his  dominion 
and  control,  and  so  acquires  possession  of  it" 
Goodwin  v.  McCabe,  supra. 

The  question,  after  all,  in  such  cases  is 
whether  the  Inclosure,  like  other  acts  of 
possession  and  claim  of  ownership,  la  suffl- 


.dent  to  "fly  the  flag"  over  the  land  and  put 
the  true  owner  upon  notice  that  his  land  is 
held  under  an  adverse  claim  of  ownership. 
We  think  that  in  this  case  these  acts  axe  in- 
sufficient to  sustain  a  claim  of  adverse  posses- 
sion. They  did  not  conatitnte  such  notorlona- 
ly  hostile  acts  as  necessarily  put  the  owner 
of  the  land  upon  notice.  This  Is  especially 
true  because  the  fence  a«cted  by  appellants 
from  creek  to  river  bank  was  not  on  the 
land  of  Mrs.  Wheeler,  and  its  presence  there 
was  not  notice  to  her  that  her  land  was  fen- 
ced. She  was  not  bound  to  take  notice  of  the 
natural  objects,  the  creek  and  the  river,  as 
barriers  indoshig  her  land.  We  bold  that 
appellants  pasturing  cattle  within  such  in- 
closure did  not,  under  the  circumstances, 
constitute  adverse  possession  so  as  to  ripen 
into  titie. 

Upon  the  whole  case,  we  find  no  error  in 
the  decree  of  the  chancellor,  and  the  same  is 
affirmed. 


THOMAS  et  al.  T.  DOWDLE  et  aL 
(Supreme  Court  of  Arkansas.    Oct.  14,  190&> 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty, in  Chancery;  William  L.  Moose^  Judge. 

Suit  by  Lewis  Thomas  and  others  against 
B.  A.  Dowdle  and  another.  Fr(Mn  a  decree 
for  defendants,  plaintlffa  appeal    Bevecaed. 

Rehearing  denied  November  18,  190a. 

Appellants,  Lewis  Thomas  ahd  others, 
brought  an  action  in  ejectment  against  ap- 
pellees, R.  A.  and  Marion  Dowdle,  to  recover 
possession  of  accretion  lands  situated  on  the 
north  side  of  Arkansas  river  in  front  of  ap- 
pellants' lands.  Appellees  answered,  deny- 
ing that  the  land  described  is  accretion  to 
the  original  land  of  plaintiff,  but  allege  that 
it  is  accretion  to  their  own  land.  They  also 
plead  the  statute  of  limitation.  On  their 
motion  the  case  was  transferred  to  equity. 
The  land  in  controversy  lies  between  the  ac- 
cretion land  of  appellees  and  the  tract  of 
accretion  land  involved  in  the  case  of  Dowdle 
V.  Wheeler  (this  day  decided)  89  8,  W.  1002, 
and  the  facts  with  reference  to  the  formation 
are  Identical  The  chancellor  decreed  in 
favor  of  the  defendants,  and  the  plaintiffs 
appealed. 

A.  F.  Vandeventer  and  Sellers  &  Sellers, 
for  appellants.  Ratclifle  &  Fletcbo',  for 
appellees. 

McCULLOCH,  J.  (after  stating  the  facts). 
This  case,  so  far  as  the  question  of  accretion 
Is  concerned.  Is  controlled  by  the  decision  in 
Dowdle  V.  Wheeler,  8&  &  W.  1002,  and  the 
land  In  controversy  must  be  held  to  be  ticcn- 
tlon  to  the  original  tract  of  appellanta.  Tbe 
proof  upon  the  issue  of  adverse  possession  is 
slightly  different  from  the  other  case.  Tbe 
facts  are  the  same,  however,  as  to  the  land 
lying  east  of  the  wire  fence  erected  by  ap- 
pellees from  Point  Remove  creek  to  the  bank 
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of  the  Arkansas  river.  The  character  of  pos- 
session 1b  the  same  as  In  the  Wheeler  Case, 
which  we  held  to  be  insufficient  to  sustain 
the  plea  of  limitation.  The  chancellor  erred 
In  decreeing  that  part  of  the  land  to  appel- 
lees. The  fence  mns  through  the  land  in 
controversy  and  incloses  that  part  west  of 
the  fence  with  the  other  lands  of  appellees, 
and  It  has  been  cultivated  by  appellees  and 
those  under  whom  they  hold.  As  to  this 
part  of  the  land  their  plea  of  limitation  is 
fully  sustained  by  the  evidence.  We  are  un- 
able to  ascertain  from  the  record  an  accurate 
description  of  this  part  of  the  land,  except  fo 
indicate  it  as  lying  west  of  the  fence. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  hear 
further  testimony  and  ascertain  a  correct  de- 
scription of  the  fence  erected  by  appellees 
through  the  land  In  controversy,  and  to  enter 
a  decree  In  favor  of  plaintiffs  for  all  the 
land  In  controversy  lying  east  of  the  fence. 
and  In  favor  of  defendants  for  all  that  part 
lying  west  of  the  fence. 


OARREnrr  v.  garner  et  aL 
(Supreme  Court  of  Arkansas.    Oct.  21,  1906.) 

APPEAI^FIHDIHGB— CORIXTCTINO      EVIDWICB 

When  the  evidence  as  to  a  grantor's  capac- 
ity when  she  executed  a  deed  in  controversy  was 
conflicting,  a  finding  that  she  was  incompetent 
will  not  be  set  aside  on  appeal. 

[Ed.  Note. — ^For  cases  in  point, '  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  i  3»S3.] 

Appeal  from  Monroe  Chancery  Court; 
John  H.  Blllott,  Chancellor. 

Action  by  Eliaa  Oamer  and  others  against 
Henrietta  Garrett  Prom  a  decree  In  favor 
of  plalntiflb,  defendant  appeals.    AfDrmed. 

H.  A.  ft  J.  R.  Parker,  for  appellant  Thom- 
as &  Lee,  for  appellees. 

BATTIiB,  J.  Bllaa  Oamer,  Blias  Oamer, 
Jr..  and  William  Oamer  brought  this  suit 
against  Henrietta  Garrett  in  the  Monroe 
chancery  court  to  set  aside  a  certain  deed 
executed  by  Nancy  Davis,  In  her  lifetime, 
to  the  defendant  They  alleged  in  their 
complaint  that  the  deed  was  procured  by 
the  defendant  by  undue  influence  over  the 
grantor,  and  that  she  (grantor)  was  mentally 
incompetent  to  make  the  same ;  that  Nancy 
Davis  died  about  the  let  day  of  August, 
1901,  possessed  of  a  certain  tract  of  land, 
leaving  Ellas  Gamer,  her  only  child,  survlT- 
ing,  and  Ellas  Gamer,  Jr.,  William  Gamer, 
and  Henrietta  Garrett  the  defendant  In 
right  of  her  deceased  children,  her  only 
heirs  sorvivlng;  that  plaintiffs  are  the 
owners  of  two-thirds  of  the  lands  by  in- 
heritance from  Mrs.  Davis;  and  that  the 
deed  executed  as  before  stated  purports  to 
l>e  a  conveyance  thereof  to  the  defendant 
and  is  void  and  a  cloud  upon  the  title  of 
plaintiffs.  The  defendant  answered,  and  de- 
nied that  the  deed  was  procured  by  undu* 


influence  and  that  Mrs.  Davis  was  mentally 
Incompetent  to  make  the  same,  but  insists 
that  it  is  a  valid  deed,  and  admitted  that 
plaintiffs  and  defendant  are  heirs  of  Nancy 
Davis. 

The  only  question  In  the  case  is,  was  the 
deed  executed  by  Mrs.  Davis  to  defendant 
a  valid  deed?  The  court  after  hearing  the 
evidence  adduced  by  both  parties,  found  that 
there  was  no  consideration  for  the  deed, 
and  that  the  mind  of  Mrs.  Davis,  at  the 
time  of  its  execution,  was  in  a  "demented 
condition,''  and  that  she  was  Incapable  of 
executing  it  or  transacting  any  business, 
and  set  the  same  (deed)  aside.  Defendant 
appealed. 

The  evidence  Is  conflicting.  The  prepon- 
derance of  it  as  to  the  mental  capacity  of 
Mrs.  Davis  to  make  the  deed  la  doubtful, 
and  for  this  reason  the  evidence  is  suffi- 
cient in  this  court  to  sustain  the  finding 
of  the  court;  that  is  to  say,  Mrs.  Davis,  at 
the  time  she  executed  the  deed,  was  not 
capable  of  understanding  the  nature  of  the 
deed  and  its  consequences.  This  was  shown 
in  part  by  evidence  to  the  effect  that  she 
made  contracts  and  without  reason  or  cause 
attempted  to  set  them  aside  and  refused 
to  abide  by  them.  She  appeared  to  think 
that  they  were  binding  only  so  long  as  she 
was  willing  to  perform  them. 

Other  evidence,  unnecessary  to  state^  con- 
tributed to  prove  her  Incapacity. 

Decree  affirmed. 


NOB  V.  LATTON. 
(SuiwenM  Court  of  Arkansas.    Oct  21,  1906.) 

1.  JtrnoMSRTS— EqniTABi,K    Reliet— Motion 
nn  New  Tbial. 

It  is  insufficient  to  warrant  the  interfer- 
ence of  equity  with  a  judgment  at  law  that  an 
accident  has  prevented  the  losing  party  from 
pressing  a  motion  for  a  new  trial  based  on  tech- 
nical errors  occurring  at  the  trial,  though  such 
errors  might  be  sufficient  to  warrant  a  reversal 
on  appeal 

2.  Landlobo  Aim  Tenamt— Lahdix>bo's  Liem 
—Waiver. 

Where,  in  replevin  to  recover  certain  cotton 
held  by  defendant  under  an  alleged  landlord's 
lien,  the  jury  found  that  the  landlord  knew  that 
money  received  from  the  tenant  in  payment  of 
advances  was  a  part  of  the  proceeds  of  an  al- 
leged wrongful  sale  of  the  cotton  by  the  tenant 
to  plaintitt  the  receipt  of  such  money  consti- 
tuted a  ratification  of  the  sale  by  the  landlord, 
depriving  him  of  the  right  of  possession  of  the 
cotton  as  against  plaintUt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  H  1034, 1036.] 

Appeal  from  Marion  Chancery  Court: 
T.  H.  Humphreys,  Cliaucellor. 

Action  by  A.  S.  Layton,  revived  after  his 
death  in  the  name  of  W.  B.  Layton,  as  ad- 
ministrator of  his  estate,  against  T.  S.  Noe. 
From  an  equity  decree  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Affirmed. 

J.  W.  Black,  for  appellant  J.  O.  Floyd 
and  Woods  Bros.,  toe  appellee..-,  . 
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BATTLE,  J.  Tbls  case  was  before  tblB 
court  In  October,  1001,  on  appeal  by  T.  S. 
Noe.  A.  S.  Layton  was  appellee.  The  Judg- 
ment appealed  from  was  reversed,  and  the 
cause  was  remanded  for  a  new  trial,  as  will 
more  fully  appear  In  64  S.  W.  880.  Since 
then  A.  S.  Layton  has  died,  and  the  action 
has  been  revived  In  the  name  of  W.  B.  Lay- 
ton,  as  administrator  of  the  estate  of  A.  S. 
Layton,  deceased.  The  action  was  brought 
by  A.  S.  Layton  against  Noe  to  recover  pos- 
session of  a  bale  of  cotton. 

"A  new  trial  was  bad  In  the  Marion  cir- 
cuit court  on  substantially  the  samo  testi- 
mony as  In  the  former  trial,  and  a  verdict 
and  judgment  were  rendered  for  plalntlCt, 
Layton. 

"Appellant  filed  his  motion  for  a  new  trial, 
which  was  overruled,  and  asked  for  an  ap- 
peal to  the  Supreme  Court,  which  was  grant- 
ed, and  appellant  was  given  20  days  in 
which  to  file  his  bill  of  exceptions,  and  by 
agreement  of  appellant's  counsel  and  the 
Honorable  E.  O.  Mitchell,  the  circuit  Judge  of 
the  Fourteenth  Judicial  circuit  of  Arkansas, 
before  whom  said  cause  was  tried,  the  bill  of 
exceptions  was  to  be  signed  at  the  Marshall 
circuit  court  the  week  following  the  Marion 
circuit  court,  which  would  be  within  the 
20  days'  time  given  appellant  in  which  to 
file  his  bill  of  exceptions.  When  counsel 
for  ai^ellant  appeared  at  the  Marshall  cir- 
cuit court  with  his  bill  of  exceptions  duly 
prepared,  the  circuit  Judge,  the  Honorable 
E.  O.  Mitchell,  had  vacated  the  bench  and 
gone  to  Western  Oklahoma,  a  distance  of 
800  or  1,000  miles,  thereby  rendering  it  im- 
possible for  appellant  to  secure  the  signature 
of  the  circuit  Judge  to  his  bill  of  exceptions 
and  have  same  filed  in  the  circuit  clerk's 
office  within  the  20  days  allowed,  thereby 
cutting  him  off  from  his  right  of  appeal, 
unless  this  court  holds  that  the  chancery 
court  has  the  right  to  grant  relief  In  such 
cases  by  allowing  a  new  trial." 

Noe  on  the  16th  day  of  October,  1903,  filed 
In  the  Marlon  chancery  court  a  petition  for 
a  new  trial,  and  stated  In  substance  as  fol- 
lows: 

"That  at  the  August  term,  1903,  of  the 
Marlon  circuit  court  the  case  of  W.  E.  Lay- 
ton,  administrator  aforesaid,  v.  T.  S.  Noe 
was  tried. 

"I'he  trial  was  before  a  Jury,  and  the  ver^ 
diet  and  Judgment  were  for  W.  E.  Layton, 
administrator.  That  at  the  same  term  of 
the  circuit  court,  and  within  three  days  af- 
ter the  rendition  of  the  Judgment,  T.  S.  Noe 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  exceptions  were  saved,  and  an  ap- 
peal was  prayed  and  granted. 

"That  twenty  days  were  given  T.  S.  Noe 
in  which  to  prepare  and  file  bis  bill  of  ex- 
ceptions. 

"That  appellant's  attornej-s  represented 
two  other  parties  whose  cases  were  decided 
at  the  same  August  term  of  the  court.  In 
which  they  appealed,  and  were  given  twentj 


days  to  prepare  and  file  bill  of  exceptions, 
and  they  as  diligently  as  they  could  got  up 
bills  of  exertions. 

"It  was  further  understood  and  agreed  by 
the  parties  and  the  Honorable  B.  O.  Mitchell, 
Judge  of  the  circuit  court,  that  bills  of  ex- 
ceptions should  be  prepared  and  presented 
to  the  Judge  at  the  Searcy  court  at  Its  next 
term,  to  be  held  the  next  week,  beginning 
Monday,  the  7th  day  of  September,  1903, 
and  that  on  Wednesday,  September  0,  1903. 
the  appellant,  through  one  of  his  attorneys, 
attended  the  Searcy  circuit  court  with  the 
bills  of  exceptions  prepared  to  present  to 
the  Judge  for  his  signature.  This  was  five 
days  before  the  expiration  of  the  twenty 
days  given  for  filing  bill  of  exceptions. 

"That  Judge  E.  O.  Mitchell  had,  on  Tues- 
day, after  opening  court  in  Searcy  connty, 
vacated  the  bench  and  caused  the  election  of 
a  special  Judge,  the  Hcmorable  3.  G.  Floyd. 
who  had  been  of  Layton's  counsel  In  the 
Marlon  circuit  court,  and  that  the  regular 
Judge,  the  Honorable  B.  O.  Mitchell,  be- 
fore the  arrival  of  the  appellant's  attorney, 
departed  this  state  and  remained  out  at  it 
until  after  the  expiration  of  the  twenty  days 
given  for  filing  the  bill  of  exceptions  in  the 
Marlon  circuit  court 

"Appellant  was  informed  and  believed 
that  the  circuit  Judge  had  gone  to  Beaver 
City,  Okla.  Ten,  a  point  so  remote  from 
this  state  that  It  would  have  been  impos- 
sible to  have  reached  him,  obtained  hia  sig- 
nature, and  returned  to  this  state  in  time  to 
file  the  bill  of  exceptions  within  the  twenty 
days,  which  expired  on  September  14.  1903. 

"Appellant  states  that  by  reason  of  the 
foregoing  facts  he  was  prevented  firom'  fil- 
ing his  bill  of  exceptlona,  and  his  right  ot 
appeal  was  cut  off,  thereby  causing  plaintiff 
a  great  and  Irreparable  wrong. 

"Plaintiff  further  states  that  the  facts, 
as  shown  by  the  evidence  on  the  trial  of 
the  cause  In  the  circuit  court;  were  aa  f<ri- 
lows,  to  wit: 

"In  1899  Alex  and  Andy  Davis,  brothers, 
raised  craps  on  the  lands  belonging  to  and  in 
the  possession  of  T.  S.  Noe,  the  complainant 
here,  and  under  an  agreement  with  than 
Noe  furnished  the  lands,  farm  Implements, 
work  animals  and  feed  for  same,  and  sop- 
plies  to  the  Devisee  for  raising  a  crop  during 
the  year  1899.  That  Noe  was  to  give  the 
Davises  for  raising  crop  one-half  tbweof. 
after  deducting  therefrom  the  value  of  sup- 
plies furnished  the  Davises  by  him.  Noe 
furnished  them  at  the  store  of  J.  S.  Gowdrey. 
in  YellviUe,  Ark.,  with  supplies  to  the  follow- 
ing amounts:  To  Andy  Davis,  |2S.77:  to 
Alex  Davis,  $21.58.  The  amount  of  cotton 
raised  under  said  agreement  going  to  Atex 
Davis,  and  subject  to  lien  for  supplies,  was 
600  pounds  in  the  seed,  and  the  amount  go- 
ing to  Andy  Davis  under  the  agreement  was 
900  pounds  in  the  seed,  subject  to  the  lien 
for  supplies.  ^  . 
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"T.  S.  Noe  had  the  part  of  Alex  Davis 
brought  and  placed  In  his  crib,  and  after- 
■wardB  he  and  Andy  Davis  hauled  both  par- 
cels to  the  gin  and  placed  It  there  for  ginning. 
In  order  to  keep  his  accounts  with  the  Dayl»- 
es  correctly,  the  cotton  was  placed  In  the 
gin  in  the  name  of  Alex  and  Andy  Davis. 
Noe  gave  direction  to  the  ginner,  In  the 
presence  of  Andy  Davis,  as  the  aggregate 
amount  of  cotton  was  too  small  to  make  two 
bales,  to  place  it  all  in  one  bale,  and  then 
told  Andy  Davis  that  he  (Noe)  would  go  to 
town  and  learn  whether  the  best  prices  were 
paid  for  cotton  In  the  seed  or  in  the  bale, 
and  allow  the  Davlses  the  best  price  there- 
for. 

"After  the  cotton  was  baled,  ginned,  and 
numbered  Alex  Davis,  without  the  knowl- 
edge or  consent  of  Noe,  went  to  the  ginner 
and  got  the  number  of  the  bale  and  its 
weight  on  a  piece  of  paper  signed  by  the 
ginner,  and  with  this  only  to  support  his 
statement  that  he  and  his  brother  owned 
a  bale  of  cotton  sold  the  same  to  I.  J.  Baker, 
the  agent  of  A.  S.  Layton,  the  defendant's 
Intestate,  for  129.64. 

"Afterwards,  when  Noe  learned  of  the 
sale  of  the  cotton,  he  went  to  Baker  and 
Layton  and  told  them  that  he  had  a  land- 
lord's lien  on  the  same,  and  then  took  the 
cotton  from  the  gin  and  hauled  It  to  McBee's 
Landing  on  White  river,  a  distance  of  some 
eight  or  ten  miles  from  Hurfs  gin,  where 
the  cotton  was  ginned.  This  gin  was  situ- 
ated two  or  three  miles  from  Yellvllle,  where 
T^yton  lived  and  did  business,  and  the  cotton 
was  never  in  Layton's  possession. 

"After  Noe  hauled  the  cotton  off  Layton 
brought  suit  In  replevin  and  took  possession 
of  the  cotton. 

"Before  Noe  hauled  the  cotton  away,  to 
wit,  on  November  12th  and  November  20th, 
Andy  Davis  paid  ?12.00  on  his  supply  ac- 
count on  the  first  date  and  $5.00  on  the  lat- 
ter date;  Andy  Davis  testified  that  this  was 
from  money  received  from  the  sale  of  the 
cotton. 

"The  evidence  is  conflicting  whether  Noe 
knew  that  these  payments  were  from  the 
I^Ayton  money  before  he  hauled  the  cotton  off. 
Alex  Davis  never  paid  a  cent  on  his  supply 
account,  and  had  abandoned  all  claim  to  the 
cotton  in  behalf  of  Noe  before  the  cotton  was 
placed  in  the  gin. 

"The  bill  of  exceptions  prepared  to  be  pre- 
sented to  the  Honorable  B.  O.  Mitchell,  the 
Jndge  of  the  Marlon  drcnit  court,  by  com- 
plainant's attorneys,  is  filed  herewith,  made 
a  part  hereof  and  marked  'Exhibit  A.' 
•         •••••• 

"And  that  the  honorable  circuit  Judge,  E. 
G.  Mitchell,  committed  errors  during  the  trial 
prejudicial  to  this  appellant,  to  which  appel- 
lant excepted  at  the  time,  and  that  the  ver- 
dict of  the  jury  was  without  evidence  to 
snpport  it,  and  the  judgment  unjust  and  in- 
equitable. 

"mat  appellee,  through  the  replevin  suit. 


procured  possession  of  the  bale  of  cotton  in 
question,  valued  at  $30.29,  and  converted  it 
to  his  own  use. 

"Wherefore  plaintiff  prays  tliat  this  cause 
be  heard  and  that  the  defendant  be  compelled 
to  submit  to  a  new  trial  at  law,  or  that  he 
be  ordered  to  return  to  the  plaintiff  the 
$80.29,  the  valne  of  the  cotton,  with  Interest, 
and  pay  all  costs  and  for  all  other  equitable 
relief." 

The  instructions  given  by  the  conrt  to  the 
Jury  and  copied  in  the  writing  attached  to 
the  petition,  called  bill  of  exceptions,  and 
made  exhibit,  so  far  as  la  necessary  to  copy 
in  this  opinion,  are  as  follows : 

No.  1:  "This  is  a  cause  in  which  A.  S.  Lay- 
ton  is  the  plaintiff,  said  A.  S.  Layton  being 
dead,  and  the  suit  revived  in  the  name  of  W. 
B.  Layton  who  seeks  by  replevin  to  recover  a 
bale  of  cotton  of  the  value  of  $30.29  from 
the  defendant,  T.  8.  Noe.  Before  the  plain- 
tiff can  recover  the  burden  la  on  him  by  a 
preponderance  of  the  evidence  to  show  that 
he  Is  the  owner  and  entitled  to  the  posses- 
sion of  the  cotton.  Plaintiff  claims  that  he 
bought  the  cotton  from  the  Davis  brothers. 
It  Is  admitted  that  the  Davis  brothers  were 
tenants  or  employes  of  the  defendant,  Noe, 
and  admitted  that  the  Davis  brothers  got 
supplies  from  the  defendant  to  which  he  is 
entitled  to  a  Uol  I  Instruct  you  that  this 
lien  on  the  cotton  raised  by  the  Davis 
brothers  continued  to  the  cotton  gin,  where 
it  was  hauled  and  ginned,  and  he  (the  defend- 
ant) had  the  right  of  possession  to  it  at  the 
gin,  notwithstanding  the  fact  that  the  Davis 
brothers  had  token  the  glnner's  receipt  and 
sold  It  to  Layton,  unless  Layton  showed  by  a 
preponderance  of  the  evidence  that  when  he 
bought  the  cotton  from  the  Davis  brothers 
that  Noe,  the  defendant,  consented  to  the 
sale  at  the  time  the  same  was  made,  or  that 
he  afterwards,  and  before  the  bringing  of 
this  suit,  waived  his  lien  and  released  same." 

No.  2:  "I  instruct  you  that  if  you  find 
from  the  preponderance  of  the  evidence  that 
the  defendant,  Noe,  was  in  possession  of  the 
cotton  in  controversy,  and  while  in  such 
possession  be  knew  that  Davis  brothers  had 
sold  the  same  to  Layton,  and  that  Layton 
had  bought  in  good  faith,  believing  that 
Davis  brothers  had  the  right  to  sell,  and 
afterwards  that  defendant  accepted  part  of 
the  money  paid  by  Layton  to  Davis  brothers, 
he  thereby  ratified  the  sale,  and  you  will 
find  for  the  plaintiff,  although  you  may  be- 
lieve that  at  the  time  the  sale  was  made 
that  Davis  brothers  had  no  right  to  sell  the 
cotton." 

The  defendant,  Layton,  filed  a  demurrer 
to  the  petition,  and  the  court  sustained  it 
and  dismissed  the  petition  for  want  of  equity, 
and  the  plaintiff,  Noe,  appealed. 

In  Whitehlll  v.  Butler,  51  Ark.  341,  11  S. 
W.  477,  It  is  said :  "It  is  not  enough  to  war- 
rant the  extraordinary  Interference  of  equitj 
with  a  judgment  at  law  that  an  accident 
has  prevented  the  losing  party  Ccom  pressing 
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a  motion  for  a  new  trial  based  upon  technical 
errors  occurring  at  the  trial,  even  though 
they  might  be  sufficient  to  warrant  a  re- 
versal on  appeal.  Johnson  y.  Branch,  48 
Ark.  535,  3  8.  W.  819.  A  party  who  has  ob- 
tained judgment  after  a  full  Investigation 
of  the  oontroversy  by  a  competent  tribunal 
will  not  be  forced  by  a  court  of  equity  to 
submit  to  a  new  trial,  unless  justice  impera- 
tively  demands  It  It  must  clearly  appear  to 
that  court  that  It  would  be  contrary  to  equity 
and  good  conscience  to  allow  the  judgment 
to  be  enforced,  else  it  declines  to  Impose 
terms  upon  the  prevailing  party." 

In  the  case  before  us  the  appellant,  Noe, 
bad  a  Hen  on  the  cotton  in  controversy  for 
supplies  furnished  the  Davis  brothers.  Alex 
Davis,  one  of  the  owners  of  It,  sold  It  to  A. 
8.  Layton  without  the  knowledge  or  consent 
of  Noe.  Andy  Davis  paid  to  Noe  out  of  the 
proceeds  of  the  sale  on  November  12  and  20, 
1899,  $17  on  the  amount  he  and  his  brother 
were  owing  for  supplies.  Appellant,  in  his 
petition,  alleges  that  "the  evidence  Is  con- 
flicting as  to  whether  Noe  knew  that  these 
payments  were  from  the  Layton  money  be- 
fore be  hauled  the  cotton  off."  He  falls  to 
show  In  any  way'  what  this  evidence  was. 
He  shows  that  he  testified  that  he  did  not 
know,  but  does  not  show  the  evidence  which 
conflicted  with  his  on  that  point  In  Exhibit 
A  to  his  petition  it  appears  that  the  court 
Instructed  the  jury  that  if  they  found  from 
the  preponderance  of  the  evidence  that  Noe 
accepted  part  of  the  money  paid  by  Layton 
to  Davis  brothers  or  either  of  them,  and 
knew  that  it  was  the  money  paid  by  Layton 
to  the  Davis  brothers  for  the  cotton,  they 
would  flnd  fbr  Layton.  The  Jury  returned 
a  verdict  in  favor  of  Layton,  and  thereby 
found  that  Noe  knew  that  the  money  received 
by  him  was  a  part  of  the  proceeds  of  the 
sale  of  the  cotton.  Construing  the  petition 
and  the  exhibits,  which  were  made  a  part 
thereof,  together,  it  is  evident  that  the  jury 
found  from  the  evidence  that  Noe  knew,  at 
the  time  be  received  the  money,  that  it  was 
a  part  of  the  proceeds  of  the  sale  of  the  cot- 
ton to  Layton.  Unless  they  did,  they  could 
not  undra-  the  instructions  of  the  court  have 
returned  tlie  verdict  If  this  finding  be  true, 
Noe  thereby  ratified  the  sale  to  Layton,  and 
be  is  not  in  law  or  eqnlty,  entitled  to  the 
possession  of  the  cotton. 

The  verdict  being  sustained  by  evidence, 
the  judgment  he  attempts  to  appeal  from  is 
not  reversible,  and  there  is  no  equity  in  bis 
petition  for  a  new  trial. 

Decree  affirmed. 


GIBBS  et  nz.  v.  ADAMS  et  al. 
(Supreme  Ckmrt  of  Arkansas.    Oct  21,  1905.) 
1.  Homestead — Size  of  Tbact — CJoRSTrrunoN- 
AL  LnnTATioir. 

The  Constitution  limits  «  homestead  in  an 
incorporated  town  to  one  acre. 

[EM.  Note. — For  cases  in  i>olnt,  see  voL  26» 
Cent  Dig.  Homestead,  i  91.] 


2.  Same — Establishmeitt   or   Homestead  — 

BUBDER    of   PBOOF. 

The  harden  is  on  a  homestead  datmant  to 
show,  as  against  creditors,  that  land  across  the 
street  from  her  husband's  dwelling  honse,  which 
he  had  sold,  was  a  part  of  the  homestead  with 
the  dwellinK  house,  or  was  impressed  with  a 
homestead  dbaracter  after  the  sale  of  the  dwell- 
ing house. 

[Bid.  Note. — ^For  eases  in  point  see  voL  2S, 
Cent  Dig.  Homestead,  f  397.] 

8.  Same — Sepabate  Pabcels. 

The  fact  that  land  claimed  as  a  homestead 
is  separated  from  claimant's  dwelling  hoase  by 
a  street  is  not  conclusive  of  the  qaestion  ot 
homestead  or  no  homestead,  but  may  be  con- 
sidered in  connection  with  other  evidenceu 

[Ed.  Note. — For  cases  in  point  see  vcL  25, 
Cent  Dig.  Homestead,  ff  100,  102.] 

4.  Same — Sau  or   Homestead  —  EJstabubb- 

laarr  or  New  Homestead. 

One  who  sells  his  homestead  may  ertahlirii 
a  new  homestead  after  such  sale. 

[Ed.  Note. — ^For  cases  in  point  see  voL  2S^ 
Cent  Dig.  Homestead,  f  81.] 

6.  Same  —  Intektion   to   Establish    Homs- 
stbad. 

An  Intention  to  occupy  a  cabfai  aa  a  home- 
stead at  some  future  time  after  it  has  been  re- 
paired and  rendered  fit  for  habitation  does  not 
protect  the  cabin  and  lot  on  which  it  is  sitaated 
from  the  lien  of  an  attachment 
e.  Same — Wamt  or  Rbpaix— Bimor. 

The  fact  that  a  cabin  claimed  as  a  Iionie- 
stead  is  small  and  in  a  dilapidated  nnidition 
does  not  show  that  it  is  not  a  homestead. 

7.  Same— Fbaudulent  Ciaim. 

Where  a  debtor  sells  his  home  and  abaooodi, 
and  his  wife  moves  a  few  household  gooda  into 
a  dilapidated  cabin  on  land  belonging  to  the 
debtor,  which  creditors  are  about  to  seise,  the 
court  must  consider  all  the  drcnmatanoes  to  de- 
termine whether  the  claim  of  homestead  is  made 
in  good  faith  and  with  an  intention  to  occnpy 
it  aa  a  home,  or  whether  it  is  only  ooIorabU 
and  made  to  shield  the  property  from  creditors. 

Appeal  from  Hot  Spring  Chancery  Oourt; 
Leland  Leatherman.  Chancellor. 

Suit  between  B.  Adams  and  others  and  W. 
T.  Olbbs  and  wife.  From  the  judgment  ren- 
dered, Mrs.  Olbbs  appeals.    Affirmed. 

Mebaffey  &  Armistead  and  Duffle  &  Doffie, 
for  appellant  B.  H.  Vance,  Jr..  for  ap- 
pellees. 

RIDDICK,  J.  This  is  a  controversy  be- 
tween B.  Adams  and  other  creditors  of  W.  T. 
Olbbs  and  his  wife,  Sidney  Olbbs.  over  a 
piece  of  land  which  she  claims  as  a  home-  I 
stead,  and  exempt  from  execution  against  lier 
husband.  The  chancery  court,  to  wlUdi  the 
case  was  transferred,  held  that  tlie  evi«lence 
failed  to  show  that  the  land  was  a  lioine- 
stead,  and  ordoed  the  land  sold  to  pay  the 
debts.    Mrs.  Gibbs  appealed. 

Briefly  stated,  the  evidence  shows  that  W. 
T.  Olbbs  owned  about  2%  acres  of  land  in  the 
town  of  Malvern,  on  which  was  his  dwellin.: 
and  homestead.  A  street  of  the  town  dlvidt-d 
the  land  in  two  parts.  On  one  side  was  tt«- 
dwelling  house  and  1.40  acres  of  land :  on  th< 
other  about  1  acre  of  land,  on  which  was  .i 
wagon  yard  and  bam  and  a  small  one-room 
house,  formerly  used  In  connection  with  the 
wagon  yard  as  a  camphonaa.    Tbeee    la>t- 
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nam^  buildings  were  In  a  bad  state  of  r^air. 
Some  time  la  March,  1902,  Glbbs  and  hla  wife 
sold  the  1.40  acres  of  land  on  which  their 
unrelUng  was  located.  Olbbs  also  endeavored 
to  sell  the  other  acre  Shortly  after  this  sale 
Glbbs  abandoned  his  wife  and  family,  and 
left  for  parts  unknown,  but  sent  a  message  to 
his  wife,  directing  her  to  move  Into  the  small 
house  across  the  road  which  had  been  used  aa 
a  camphouse.  Mrs  Oibbs  had  a  small  amount 
of  furniture  and  household  goods  carried 
across  the  street  and  placed  In  the  camphouse. 
The  witnesses  say  that  this  furniture  and 
goods  was  of  little  value.  Some  of  them  say 
that  all  of  It  was  not  worth  over  $5.  After 
the  attachments  were  levied  Mrs.  Oibbs  made 
no  attempt  to  occupy  the  house,  and  neither 
she  nor  any  member  of  her  family  has  ever 
lived  in  it  In  fact  the  witnesses  say  that 
the  roof  of  the  cabin  was  so  full  of  holes,  and 
the  structure  so  dilapidated,  that  It  was  not 
suited,  for  a  human  habitation. 

Now  a  homestead  in  an  Incorporated  town 
Is  by  our  Constitution  limited  to  one  acre. 
The  burden  was  on  the  homestead  claimant  to 
show,  either  that  this  laud  across  the  street 
from  the  dwelling,  and  which  she  now  claims, 
was  a  part  of  the  homestead  upon  which  she 
Uved,  or  that  it  had  been  Impressed  as  a 
homestead  after  the  sale  of  the  other  home- 
stead. The  mere  fact  that  the  land  was 
separated  from  the  dwelling  house  by  a 
street  is  not  conclusive  of  the  question,  but 
that  fact  may  be  considered  In  connection 
with  other  evidence.  There  was  over  an  acre 
of  land  across  the  street  where  the  dwelling 
was  located;  and,  when  that  fact  is  con- 
sidered, the  evidence  as  to  the  boundaries  of 
this  homestead  Is  not  clear  and  deflnlte 
enough  to  show  that  the  acre  in  controversy  is 
a  part  of  the  old  homestead. 

Oibbs,  of  course,  had  the  right  to  establish 
a  new  homestead  after  the  sale  of  the  old 
homestead.  In  his  absence  his  wife  was  the 
head  of  the  family,  and  we  may  concede  that 
her  acts  done  In  his  absence,  but  with  bis 
sanction,  may  be  treated  as  his  acts.  Bat 
the  evidence  makes  It  very  doubtful  as  to 
whether  Mrs.  Olbbs  ever  had  any  present 
Intention  of  occupying  this  cabin  on  this  lot 
as  a  home.  She  may  have  formed  the  inten- 
tion of  occupying  it  at  some  future  time  after 
It  had  been  repaired  and  rendered  fit  for  a 
habitation,  but  the  intention  to  make  It  her 
home  in  the  future  did  not  protect  it  from  the 
attachment  lien.  Tlllar  v.  Bass,  57  Ark. 
179,  21  S.  W.  84. 

It  is  true  that  the  mere  fact  that  the  cabin 
was  small  and  In  a  dilapidated  condition  does 
not  show  that  It  was  not  a  homestead.  A 
thatched  roofed  cabin,  however  humble,  even 
a  canvas  tent,  may  be  a  homestead,  if  the 
owner  actually  dwells  In  it  and  has  his  home 
there.  But  when  a  debtor  sells  his  home  and 
absconds,  and  his  wife  moves  a  few  household 
goods  into  a  dilapidated  cabin  on  land  which 
creditors  are  about  to  seize,  the  court  must 
80  aw.— 64 


consider  all  the  circumstances  to  determine 
whether  the  claim  of  a  homestead  Is  made  in 
good  faith  and  with  an  Intention  to  dccupy  It 
as  a  home,  or  whether  it  Is  only  colorable  and 
made  to  shield  the  land  from  creditors. 

We  have  examined  the  evidence  in  this 
case,  and,  while  there  Is  room  for  a  difference 
of  opinion,  we  think  that  the  evidence,  taken 
as  a  whole,  fails  to  show  that  the  land 
claimed  was  a  homestead. 

Judgment  a£Elrmed. 


WILSON  V.  SMITH. 

(Court  of  Appeals  of  Indian  Territory.    Oct  27, 
1905.) 

1.  FOBCIBLB    ERTKT    ARD    DETAimB — WBIT   OF 

PoSBESSioiT — ^AUAS  Wsrr. 

Under  Mansf.  Dif.  g  3351  (Ind.  T.  Ann.  St 
1899,  i  2285),  relating  to  forcible  entry  and 
detainer,  and  providing  for  the  issuance  of  a 
writ  of  possession  on  complianoe  with  certain 
conditions,  where  a  writ  of^  possession  is  issued 
in  an  action  of  forcible  detainer,  which  has  been 
returned  unserved  because  plaintiff  baa  ^iled  to 
give  the  bond  to  entitle  him  to  possession,  there- 
after, upon  proper  application,  plaintiff  may 
obtain  an  alias  writ. 

2.  Sake — Complaint — VEBmcATion'. 

Mansf.  Dig.  {  3351  Hnd.  T.  Ann.  St  1899, 
i  2285),  relating  to  forcible  entry  and  detainer, 
provides  that  a  complaint  mnat  be  filed,  signed 
by  plaintiff,  his  agent  or  attorney ;  and  section 
6065  (section  3260)  provides  that  a  complaint 
must  be  verified.  Held,  tliat  a  complaint  in 
forcible  entry  and  detainer  proceedings  must 
be  verified. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  {  119.] 

.8.  SAitic — Affidavit — Sufficiknot. 

Mansf.  Dig.  {  5055  (Ind.  T.  Ann.  St  1899, 
i  3260),  in  relation  to  forcible  entry  and  detain- 
er, provides  that  before  a  writ  of  possession  can 
issue  there  must  be  filed  an  affidavit  stating  that 
plaintiff  is  lawfully  entitled  to  possession  of  the 
premises.  Held,  that  an  affidavit  in  the  present 
tense,  made  in  February  and  filed  in  a  snit  com- 
menced in  April,  was  insufficient 
4.  Sahb. 

By  the  express  provisions  of  Mansf.  Dig. 
f  8362  (Ind.  T.  Ann.  St.  1899,  g  2296),  where 
defendant  in  forcible  entry  and  detainer  gives 
bond  to  retain  possession,  he  Is  liable  to  plain- 
tiff for  such  damages  aa  plaintiff  may  have  sus- 
tained in  being  kept  out  of  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  {  141.] 

Appeal  from  the  United  States  Ourt  for 
the  Southern  District  of  the  Indian  Territory ; 
before  Justice  Hosea  Townsend,  April  17, 
1908. 

Action  in  unlawful  detainer  by  M.  J.  Smith 
against  R.  M.  Wilson.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  On 
rehearing.  Affirmed.  Former  opinion  with- 
drawn. 

Since  rendering  decision  In  the  above-en- 
titled canse,  rehearing  thereln-has  been  order- 
ed, and  appellees  by  writ  of  certiorari  allowed 
to  supply  the  record,  and  there  has  been 
certified  under  this  writ  to  this  court  by  L.  C. 
Andrews,  one  of  the  appellee's  attorneys,  an 
affidavit  to  the  original  complaint,  filed  April 
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4,  1901;  also  an  affldarlt  of  J.  T.  Blanton  to 
said  complaint,  filed  February  25,  1902;  and 
also  an  application  for  alias  writ  of  posses- 
sion, filed  Febroaiy  25,  1902.  From  this  cor- 
rection of  the  record  it  becomes  necessary  for 
this  court  to  decide  whether,  nnder  the  stat- 
ute, where  a  writ  of  possession  has  issued  In 
an  action  of  forcible  detainer,  which  has  been 
returned  unserved  because  the  plaintiff  has 
failed  to  give  the  bond  to  entitle  him  to  pos- 
session, thereafter,  upon  application  of  plain- 
tiff, he  can  hare  an  alias  writ  issue  for  pos- 
session of  the  premises.  To  satisfactorily  de- 
cide this  question  a  minute  examination  of 
the  record  becomes  necessary.  From  the  rec- 
ord it  appears  that  on  April  4,  1901,  api)ellee 
as  plaintiff,  began  suit'  in  unlawful  de- 
tainer against  apiwllant,  by  filing  in  the  office 
of  the  clerk  of  court  an  unrerifled  complaint, 
and  at  the  same  time  filed  an  affldarit,  of 
date  Febmary  27,  1901,  as  follows : 

"I,  L.  O.  Andrews,  do  solemnly  swear  that 
the  plaintiff,  M.  J.  Smith,  is  lawfully  entitied 
to  the  premises  described  in  the  above  and 
foregoing  complaint,  and  that  defendant,  R. 
M.  Wilson,  unlawfully  detains  the  same  after 
demand  in  writing  therefor.    L.  C.  Andrews. 

"Sworn  and  subscribed  to  before  me  this 
27th  day  of  February,  1901.  R.  A.  Howard, 
Notary  Public.    [Seal.]" 

Summons  and  writ  of  possession  issued 
hereon  on  the  same  day.  Summons  was  serv- 
ed on  April  6,  1001,  personally.  Plaintiff  fail- 
ed to  give  bond,  and  defendant  (appellant) 
retained  possession  of  the  premises.  On  Febru- 
ary 25,  1902,  J.  T.  Blanton,  one  of  attorneys, 
made  verification  to  the  original  complaint 
as  follows,  after  caption : 

"J.  T.  Blanton  says  that  he  Is  one  of  the 
attorneys  for  the  plaintiff  in  the  above  cause, 
and  that  plaintiff  is  not  present  to  make  the 
affidavit ;  that  the  plaintiff  is  the  owner  of  the 
premises  described  in  the  complaint  in  the 
above  action,  and  is  lawfully  entitled  to  the 
immediate  possession  of  said  premises;  and 
that  the  defendant  unlawfully  detains  the 
same  after  lawful  demand  in  writing  made 
upon  him  for  the  surrender  of  the  same. 
J.  T.  Blanton. 

"Subscribed  and  sworn  to  before  me  this 

day  of  February,  1902.    Jferker  B. 

Taylor,  Notary  Public.    [Seal.]" 

On  the  same  day,  February  25,  1902,  ap- 
pellee, as  plaintiff,  filed  the  following  un- 
verified application  in  the  case :  "Now  comes 
the  plaintiff,  and  would  respectfully  repre- 
sent to  the  court  that,  owing  to  the  extreme 
short  time  intervening  between  the  filing  of 
this  suit  and  the  return  day  of  the  writ  as 
issued  herein  at  the  time  of  the  institution  of 
this  suit,  he  was  unable  to  make  and  execute 
a  bond  as  required  by  law  as  a  condition  pre- 
cedent to  the  execution  of  the  vrrlt  of  posses- 
sion by  the  marshal  of  this  court,  and  that 
the  marshal  executed  the  writ  by  serving  the 
same  personally  on  the  defendant,  but  did  not 
execute  the  writ  of  possession  for  the  reasons 
above  set  oat    Wherefore  the  plaintiff  prays 


t(fr  an  alias  writ  of  possession  herein."  Wlth- 
OQt  action  of  the  conrt  thereon,  the  clerk  of 
court  issued  a  second  writ  of  possession  on 
said  last  date,  which  was  served  by  the 
United  States  marshal,  aa  follows:  "United 
States  of  America,  Indian  Territory,  Soatbem 
District.  I  received  this  writ  of  possession 
at  Ada,  Ind.  Ty.,  this  the  2Sth  day  of  Febm- 
aty,  A.  D.  1902,  and  the  plaintiff  hereta  hav- 
ing made  bond,  as  provided  by  law.  In  the 
sum  of  (1,000.00,  with  F.  O.  liSnhain,  of 
Center,  I.  T.,  and  Billy  Keel,  of  Rolf,  I.  T., 
as  sureties,  which  bond  Is  herewith  approved 
and  returned,  I  summoned  the  following  de- 
fendant by  copy  :  R.  M.  Wilson,  at  3  na.  W. 
of  Midland,  I.  T.,  this  the  13th  day  of  starch. 
1002;  and  the  defendant  herein  expressed  a 
desire  to  retain  possession  of  the  within  de- 
scribed premises,  and  I  gave  the  said  defend- 
ant ten  days  within  which  to  make  bond,  as 
required  by  law,  in  a  sum  equal  to  ttiat  named 
In  the  plaintiff's  bond  and  conditioned  aa  pro- 
vided by  law.  And  this  22d  day  of  Harch. 
A.  D.  1902,  the  defendant  herein  made  a  t>ond 
in  the  sum  of  |1,000.00,  with  F.  Z.  Hollj,  of 
Ada,  I.  T.,  and  J.  C.  Johnson,  of  Center,  L  T., 
as  sureties,  which  bond  is  herewith  approved 
and  returned.  Witness  my  hand  this  22d  day 
of  March,  1902." 

On  April  2,  1902,  appellant  (defendant; 
filed  in  open  court  demurrer  to  original  com- 
plaint, which  on  said  day  was  overruled  by 
the  court,  defendant  excepting.  On  April  16, 
190S,  appellee  (plaintiff)  filed  first  amended 
complaint,  which  was  attempted  to  be  verified 
on  said  date,  as  follows : 

"I.  J.  C.  Smith,  do  solemnly  swear  that  the 
statements  set  forth  In  the  foregoing  com- 
plaint are  true  as  I  verily  believe.  J.  C. 
Smith. 

"Subscribed  and  sworn  to  before  me  this 
16th  day  of  April,  1903.  W.  M.  Wade.  Notary 
Public.     [No  seal.]" 

And  again  attempted  on  said  date  as  fol- 
lows: 

"T,  P.  O.  Lanham,  do  solemnly  swear  that 
the  facts  set  forth  in  the  above  complaint  are 
true.  P.  G.  Lanham. 
'  "Sworn  and  subscribed  to  before  me  this 
16th  day  of  April,  1903.  P.  L.  Barrett,  No- 
tary Public    [No  seal.]" 

On  April  16,  1903,  appellant  (defendant) 
filed  motion  to  quash  alias  writ  of  possession, 
as  follows :  "Comes  now  the  defendant  and 
moves  the  court  to  quash  the  alias  writ  of 
possession  and  summons  in  this  cause:  (1) 
For  the  reason  that  the  original  sommons 
and  writ  issued  in  said  cause  were  in  all  re- 
spects In  conformity  to  the  law,  and  tliat 
there  were  no  Irregularities  either  in  the  Is- 
suing or  In  the  service.  (2)  That  there  la  no 
rule  of  law  which  authorizes  the  plaintiff  to 
issue  an  alias  summons  or  writ  of  possession 
where  the  original  has  been  properly  issued 
and  served.  (3)  Because  that  in  this  cause 
plaintiff  would  not  be  entitled  to  an  alias 
and  the  filing  of  a  bond  after  a  summons  had 
already  been  tasaeO.  by  Unj  in  the  ordinary 
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forma  of  practice" — ^whlch  motion  was  over- 
niled  by  the  court,  defendant  excepting. 

On  said  April  16,  1903,  appellant  (defend- 
ant) filed  a  motion  to  dismiss  canse  of  action, 
as  follows :  "Comes  now  tbe  defendant  and 
moves  the  conrt  to  dismiss  this  action:  (1) 
Because  tbe  original  complaint  was  not 
sworn  to  as  required  by  law.  (2)  The 
amendment  to  the  original  is  required  by  law 
to  be  sworn  to,  and  at  a  former  term  of  this 
court  this  question  was  ruled  upon  by  the 
court,  and  an  order  orally  announced' by  the 
conrt  directing  and  requiring  tbe  plaintiff  to 
properly  verify  the  same  and  upon  the  fail- 
ure of  the  plaintiff  to  do  so  the  said  com- 
plaint should  be  dismissed.  (3)  Because 
tblB  order  has  never  been  complied  with" 
—  which  motion  was  overruled  by  the 
court,  defendant  excepting;  and  on  said 
last  date  the  court  made  and  entered  the 
following  order :  "It  Is  ordered  by  the  court 
that  plaintiff  be,  and  is  hereby,  allowed  to 
verify  complaint  and  afiSdavlt,  to  which  de- 
fendant duly  excepts." 

Thereafter  on  April  18, 1908,  defendant  filed 
answer  and  a  motion  for  continuance,  which 
last  was  overruled  by  the  court,  defendant  ex- 
cepting, and  the  cause  tried  to  Jury.  Verdict 
for  plaintiff  for  possession  of  premises  and 
damages  In  tbe  earn  of  $128.7Q  and  costs. 
Motion  for  new  trial  was  duly  filed,  heard, 
and  overruled,  defendant  excepting;  and 
judgment  on  verdict  for  plaintiff. 

J.  B.  Grigsby,  for  appellant  Blanton  & 
Andrews,  for  appellee. 

GILL,  J.  (after  stating  the  facts).    Under 
section  S351  of  Mansfield's  Digest  (Ind.  T. 
Ann.  St  1899,  f  2286)  we  bold  that  the  writ 
of  possession  provided  for  therein   may  be 
had  at  any  time  during  the  pendency  of  the 
action  upon  compliance  with  the  conditions 
provided  for  In  said  section,  and  until  such 
conditions   are  complied   with   the   Issuance 
of  such  writ  by  the  clerk  is  nugatory  and  of 
no  effect    We  also  hojd  that  under  said  sec- 
tion and  section  6056  of  Mansfield's  Digest 
(Ind.  T.  Ann.  St  1899,  S  3260)  the  complaint 
in   tbe  action  must  necessarily  be  verified. 
Before  the  writ  can  issue  there  must  be  filed 
with  the  clerk  an  affidavit  of  plaintiff  "or 
some  creditable  person  for  him  stating  that 
plaintiff  is   lawfully   entitled  to  possession 
of  the  premises  mentioned  in  the  complaint 
and  that  the  defendant  forcibly  entered  up- 
on and  detains  the  same  or  unlawfully  de- 
tains the  same  after  lawful  demand  there- 
for made."    Was  such  an  affidavit  filed  In  this 
cas«,  either  at  the  commencement  of  the  suit 
or  during  its  pendency  ?   An  affidavit  by  L.  C. 
Andrews,  made  February  27, 1901,  which  was 
filed  in  a  suit  begim  April  4,  1901,  served 
as   a  basis  for  Issuance  of  the  first  writ  of 
possession.    The  language  of  the  statute  Is 
In     the   present  tense.    Many  things  might 
Intervene   between    February   27,    1901,   and 
April  4,  1901,  to  change  plaintiff's  right  of 
possession,  and  we  must  hold  that  the  stat- 


ute requires  an  affidavit  of  right  In  plain- 
tiff at  the  time  of  beginning  suit  and,  plain- 
tiff having  failed  to  file  such  an  affidavit 
the  clerk  was  without  authority  to  issue  the 
first  writ  of  possession. 

But  did  plaintiff  thereafter  comply  with 
the  statute  and  acquire  the  right  to  the 
second  writ  of  possession?  The  record  dis- 
closes that  tbe  second  writ  of  possession  Is- 
sued on  February  26,  1902.  Therefore,  as 
disclosed  In  the  corrected  record,  J.  T. 
Blanton,  a  credible  person  and  an  attorney 
for  plaintiff,  filed  a  sufficient  affidavit  in 
the  case  to  obtain  the  writ  from  the  clerk  of 
court  The  second  writ  issued,  plaintiff  gave 
tbe  required  bond  to  the  United  States  mar- 
shal, defendant  gave  the  retaining  bond,  and 
under  section  3362  of  Mansfield's  Digest  (Ind. 
T.  Ann.  St  1899,  {  2296)  was  thereafter  liable 
to  plaintiff  for  such  damage  as  the  jury 
trying  the  main  case  should  find  due  plaintiff. 

Under  the  corrected  record  the  court  must 
modify  Its  former  decision  and  affirm  the 
judgment  of  tbe  lower  court 

CLATTON,  J.,  concurs.  RAYMOND,  0. 
J.,  not  participating. 


MILLER  V.   SPRINGFIELD  WAGON  CO. 

(Court  of  Appeals  of  Indian  Territory,    Oct 
27,  1906.) 

1.  TbiaI/— Obdbb  of  Pboof. 

Under  the  express  provisions  of  Manaf .  Dig. 
{  2897  (Ind.  T.  Ann.  St  1889,  {  2012),  the 
party  who  begins  a  case  must  ordinarily  ex- 
haust bis  evidence  before  the  other  begins;  but 
the  order  of  proof  Is  to  be  regulated  by  the  court 
so  as  to  expedite  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §S  138,  139,  156.] 

2.  Pbinoipai.  and  Aokrt— Saix  bt  Aoxirr— 
iNDiviDUAi.  Tbansaction  —  Remedy  of 
Pbinoipal. 

Where  one,  having  wagons  to  sell  for  his 
principal,  conveyed  one  in  cancellation  of  his* 
mdivldual   Indebtedness  to  one  who  knew  the 
facts  in  regard  to  the  agency,  the  principal  was 
entitled  to  recover  the  price  from  the  pnrchaser. 

Appeal  from  the  United  States  Court  for 
tbe  Northern  District  of  the  Indian  Terri- 
tory; before  Justice  Joseph  A.  Gill,  April 
14,  1904. 

Action  by  the  Springfield  Wagon  Company 
against  W.  W.  Miller.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  Instituted  before  a  United 
States  commissioner  for  the  Northern  Dis- 
trict of  Indian  Territory  by  plaintiff  (appel- 
lee) filing  an  affidavit  for  vendor's  lien  on 
June  10,  1903.  Summons  Issued  and  served. 
Controverting  affidavit  filed  by  defendant 
(appellant),  case  tried  before  commissioner, 
and  appealed  to  the  district  court  for  the 
Northern  District,  sitting  at  Claremore,  Ind. 
T.  Tbe  only  pleadings  In  the  cause  are  the 
aflSdavits  by  the  plaintiff  and  defendant 
Plaintiff  In  ita  affidavit  alleges  that  it  la  a 
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corporation  under  the  laws  of  tbe  state  of 
Missouri  and  doing  business  in  the  Indian 
Territory,  and  for  cause  of  action  states  that 
on  November  10,  1902,  It  sold  to  defendant 
one  Springfield  work  wagon,  with  bows,  for 
$72.75,  payable  at  that  time ;  that  defendant 
took  and  now  has  possession  of  same,  and 
that  no  part  of  the  purchase  money  has  been 
paid;  that  the  same  Is  due  and  owing,  to 
plaintiff,  and  plaintiff  has  a  vendor's  Hen  on 
said  wagon  for  said  purchase  money;  that 
plaintiff  asks  for  attachment  of  said  wagon 
and  Judgment  for  $72.75  and  costs;  that  said 
wagon  be  sold  to  pay  judgment,  and,  if 
Judgment  not  satisfied  from  proceeds  of  sale, 
that  it  have  Judgment  against  defendant 
for  balance  of  same.  Defendant  in  his  affi- 
davit, for  answer,  says  that  he  does  not 
know  that  plaintiff  is  a  corporation  and 
doing  business  as  alleged,  and  denies  specif- 
ically the  other  allegations  of  plaintiff,  and 
alleges  that  In  the  fall  of  1902  he  purchased 
from  Joseph  Hunt  &  Co.,  of  Vinlta,  Ind.  T., 
one  Springfield  wagon  and  fixtures  for  $72.85 ; 
that  the  same  was  delivered  to  htm  in  part 
payment  of  two  certain  farms  and  Improve- 
ments in  the  Cherokee  Nation,  Indian  Terri- 
tory; that  said  Hunt  &  Co.  is  composed  of 
Joseph  Hunt  and  Charles  J.  Hunt;  that  he 
purchased  the  wagon  outright  from  said 
Hunt  ft  Co.,  and  delivered  them  the  posses- 
sion of  the  places  sold  to  them;  that  on 
December  24,  1902,  Hunt  ft  Co.  sent  defend- 
ant a  statement  of  his  account,  which  Hunt 
ft  Co.  claimed  was  due  them;  that  they  had 
the  Item  of  one  wagon  set  out  in  this  state- 
ment, which  defendant  purchased  from  Hunt 
ft  Co.,  and  is  the  only  Springfield  wagon  he 
has,  and  asks  to  be  dismissed,  with  his 
costs.  The  case  was  tried  in  the  district 
court  on  April  13, 1904,  and  at  the  conclusion 
of  the  testimony  the  court  directed  a  verdict 
for  the  plaintiff,  to  which  action  of  the  court 
defendant  excepted  and  appealed  to  this 
•court 

J.  S.  Davenport,  for  appellant  Geo.  E. 
McCuUoch,  for  appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  five  assignments  of 
error.  The  first  specification  is  the  alleged 
error  of  the  court  in  sustaining  objections 
of  appellee  to  the  admission  of  certain  ques- 
tions propounded  to  plaintiff's  witness,  Hunt 
on  cross-examination.  The  second  specifica- 
tion is  the  alleged  error  of  the  court  in  sus- 
taining the  objection  of  appellee  to  ques- 
tions propounded  to  defendant  on  his  direct 
examination.  The  third  specification  is  the 
alleged  error  of  the  court  In  directing  a  ver- 
dict for  appellee.  The  fourth  specification 
Is  the  alleged  error  of  the  couft  in  receiving 
and  recording  the  verdict  and  the  fifth  specl- 
flcatlon  is  the  alleged  error  of  the  court  In 
overruling  appellant's  motion  for  new  trial. 

The  first  specification  of  error  assigned 
was  the  action  of  the  court  In  sustaining  the 
objections  of  appellee  to  the  two  questions, 


as  follows:  "By  Mr.  Davenport:  Q.  One 
of  the  places  were  delivered?  (To  this  last 
question  asked  witness  counsel  for  plaintiff 
objects,  for  the  reason  that  same  is  irrele- 
vant and  not  proper  cross-examination.  By 
the  Court:  Not  proper  cross-examination. 
The  objection  Is  sustained.  To  which  rul- 
ing of  court  Counsel  for  defendant  at  tbe 
time,  duly  excepted  and  still  excepts.)  Q. 
I  will  ask  you  if  Joseph  Hunt  ft  Co.  did  not 
on  the  24th  day  of  December,  1902,  send  to 
W.  W.'  Miller,  of  the  city  of  Vinlta,  a  state- 
ment of  his  account  between  Joseph  Hunt 
ft  Co.  and  W.  W.  Miller?  (To  this  last  ques- 
tion asked  witness  counsel  for  plaintiff  ob- 
jects, for  the  reason  that  same  is  not  proper 
erosB-examihatlon.  By  the  court:  Bead  the 
question  [which  Is  here  done].  By  tbe  Oonrt : 
Objection  sustained.  To  which  mlins  of 
court  counsel  for  defendant  at  tbe  time, 
duly  excepted  and  still  excepts.)"  It  thus 
appears  that  the  objections  were  sustained 
to  the  questions  about  the  delivery  of  the 
place  and  the  fiunishlng  of  the  statement 
of  the  account  on  the  ground  that  they  -were 
not  cross-examination;  the  witness  not  hav- 
ing been  asked  on  direct  examination  any- 
thing concerning  these  matters.  It  is  pro- 
vided In  Mansf.  Dig.  {  2897  (Ind.  T.  Ann.  St 
1899,  I  2012)  as  follows:  "The  party  who 
begins  the  case  must  ordinarily  exhaust  his 
evidence  before  the  other  begins.  But  the 
<ffder  of  proof  shall  be  regulated  by  tbe 
court  so  as  to  expedite  the  trial  and  enable 
the  tribunal  to  obtain  a  clear  view  of  the 
whole  evidence." 

The  court  Is  therefore  expressly  authorized 
to  regulate  the  order  of  proof,  and  it  appears 
that  the  appellant  on  his  direct  examination, 
was  permitted  to  testify  to  the  questions 
to  which  objection  had  been  sustained,  with- 
out objection,  as  follows:  "Q.  Did  yon  hare 
any  dealings  with  Joseph  Hunt  and  his  aoo 
during  the  year  1902?  A.  Tes,  sir.  Q.  What 
was  those  dealings?  A.  I  traded  Mr.  Hunt 
and  his  son  two  Improvements,  east  of  Vinlta. 
and  In  the  conslderaaon  I  was  to  take  oat 
Springfield  wagon  and  one  surrey.  Q.  VCelL 
what  was  .done  with  reference  to  delivering 
the  places,  If  anything,  by  you?  A.  I  de- 
livered one  of  the  places  and  the  other  I  was 
to  deliver  the  1st  of  January,  and  they  were 
to  deliver  to  me  a  surrey  at  once.  Tbe  wagoa 
I  was  to  get  some  time  during  the  summer  or 
fall,  whenever  I  went  after  it  They  never 
did  deliver  the  surrey.  Q.  What  if  anything, 
was  paid  on  the  places  that  yon  received? 
A.  The  first  thing  I  got  was  the  wa^on.  Q. 
Do  you  remember  to  —  (By  Mr.  McCuUocii: 
I  object  to  that  question,  and  ask  that  it  he 
stricken,  which  objection  and  motion  of  the 
plaintiff  is  by  the  court  overruled,  to  which 
ruling  of  court  counsel  for  plaintiff,  at  tbe 
time,  duly  excepted  and  still  excepts.)  Q. 
Do  you  remember  about  the  date  yon  got  Of 
wagon,  Mr.  Miller?  A.  No,  sir.  Some  time 
after  the  1st  of  Novembor.  Q.  Well,  now. 
you  turned  over  one  ot  tbe  places  to  them? 
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A.  Tes,  sir.  Q.  What  place?  A.  The  one 
the  old  gentleman  was  to  get  Q.  What,  U 
anything,  In  the  way  of  the  use  of  the  placet 
How  long  was  they  to  keep  it,  Mr.  Miller  f 
(To  this  last  question  asked  witness  counsel 
for  plaintiff  objects,  for  the  reason  that  same 
Is  incompetent.  Irrelevant,  and  immaterial, 
and  for  the  further  reason  that  it  does  not 
tend  to  prove  an  issue  in  the  case.  By  the 
Court:  It  don't  make  any  difference  how 
long  they  kept  it,  if  it  was  turned  over  to 
them.  To  which  ruling  of  the  court  counsel 
for  defendant,  at  the  time,  duly  excepted  and 
still  excepts.)  Q.  I  will  ask  you  if  you  had 
any  dealings  with  Joseph  Hunt  &  Co.  as  the 
agent  of  the  Springfield  Wagon  Company? 
(By  the  Court:  Just  wait  a  minute.  Q.  Did 
you  turn  the  places  over  to  them  absolutely 
on  the  trade?  A.  Yes,  sir.  By  the  Court: 
They  weren't  to  hold  it  and  take  rents?  A. 
They  were  to  bold  the  places  that  I  turned 
over  and  collect  rents — ^the  hay  land.  By 
the  Court;  Q.  And  they  have  turned  it  back 
to  you?  A.  No,  sir;  kept  it  That  was  the 
old  gentleman.  By  the  Court:  All  right 
Objection  sustained.  To  which  ruling  of  the 
court  counsel  for  defendant  at  the  time,  duly 
excepted  and  still  excepts.)  Q.  Did  you  have 
any  dealings  with  them  as  the  agent  of  the 
Springfield  Wagon  Company  whatever  with 
reference  to  buying  a  wagon?  A.  Never  did. 
Didn't  know  the  Springfield  Wagon  Company. 
<To  this  last  question  asked  witness  counsel 
tor  plaintiff  objects,  tar  the  reason  that  same 
is  incompetent  irrelevant  and  immaterlaL 
Which  objection  is  by  the  court  overruled, 
to  which  ruling  of  the  court  counsel  for  plain- 
tiff, at  the  time,  duly  excepted  and  still  ex- 
cepts.) Q.  Did  you  have  any  conversation 
with  Mr.  Hunt— Mr.  Joseph  Hunt — at  the 
time  you  traded,  or  the  trade  was  on,  with 
reference  to  a  wagon  that  would  be  furnished 
you?  A.  Yes,  sir.  Q.  I  wish  you  would  state 
what  that  was.  A.  Mr.  Hunt  asked  me,  if 
I  didn't  want  the  wagon,  to  leave  It  there  as 
long  as  I  could.  Whenever  I  got  the  wagon, 
they  would  have  to  pay  for  it;  have  to  settle 
with  the  Springfield  Wagon  Company;  and 
they  furnished  me  a  wagon  a  few  days  to 
haul  off  my  wheat  rather  than  to  let  me  take 
the  wagon  out  of  the  house  for  thirty  or  sixty 
days,  whenever  I  would  need  it  They  fur- 
nished me  a  wagon.  Q.  What  If  anything, 
was  agreed  between  yon  and  Mr.  Hunt  who 
has  jnst  testified,  as  to  you  signing  your  note 
to  the  Springfield  Wagon  Company  for  the 
wagon  you  received?  A.  Never  was  any- 
thing said  about  a  note.  Q.  Was  there  any- 
tblng  of  a  trade,  one  way  or  other,  by  which 
yon  agreed  that  you  would  sign  a  note  to 
the  Springfield  Wagon  Company?  A.  Never 
was.  Q.  Diu  you,  about  the  date  you  re- 
ceived the  wagon,  receive  from  Joseph  Hunt 
A  Co.  a  statement  of  what  purported  to  be 
your  account  between  you  and  Joseph  Hunt 
A  Co.?  A.  Yes,  sir.  Q.  I  will  ask  you  wheth- 
er— I  will  ask  yon  to  examine  the  paper 


which  Is  marked  Exhibit  I  ahd  state  whether 
or  not  that  is  the  statement  that  was  furnish- 
ed you  by  Joseph  Hunt  &  Co.,  of  your  ac- 
count between  Joseph  Himt  &  Co.  and  your- 
self? A.  Yes,  sir;  that  is  the  statement  Q. 
I  will  ask  you  If  that  statement  shows  you 
to  be  charged  with  Joseph  Hunt  &  Co.  for  a 
wagon?  A.  Yes,  sir;  and  $8.00  for  the  hay 
cut  off  that  land.  Mr.  Davenport:  We  de- 
sire now  to  offer  this  statement  By  Mr. 
McCuUocb:    We  have  no  objections  to  offer." 

It  is  shown  by  this  examination  of  appel- 
lant that  he  was  allowed  to  testify  without 
objection  about  the  delivery  of  one  of  the 
places  to  Joseph  Hunt  and  also  to  testify 
about  the  statement  of  the  account  and, 
while  the  appellant  testifies  that  he  didn't 
know  the  Springfield  Wagon  Company,  yet 
he  testifies:  "A.  Mr.  Hunt  asked  me,  if  I 
didn't  want  the  wagon,  to  leave  It  there  as 
long  as  I  could.  Whenever  I  got  the  wagon, 
they  would  have  to  pay  for  it;  have  to  settle 
■with  the  Springfield  Wagon  Company;  and 
they  furnished  me  a  wagon  a  few  days  to 
haul  off  my  wheat  rather  than  to  let  me 
take  the  wagon  out  of  the  house  for  thirty 
or  sixty  days,  whenever  I  would  need  it 
They  furnished  me  a  wagon."  And^furtber 
testifies  on  cross-examination  as  follows:  "Q. 
You  knew  at  the  time  that  Joseph  Hunt  &  Co. 
were  the  agents  of  the  Springfield  Wagon 
Company?  A.  Yes,  sir.  Q.  You  knew  that? 
A.  Yes,  sir.  Q.  You  stated  that  Mr.  Hunt 
told  you,  as  soon  as  the  wagon  went  out 
that  they  would  have  to  settle  for  It?  A. 
Yes,  sir.  Q.  That  they  would  be  responsible 
for  it?  A.  Yes,  sir.  Q.  Then  you  knew  that 
this  was  one  of  the  Springfield  Wagon  Com- 
pany's wagons?  A.  Yes,  sir;  but  I  handled 
wagons  enough  to  know  the  conditions  of  the 
contracts — ^what  they  were.  Q.  You  have 
never  paid  for  this  wagon,  have  you?  A. 
Yes.  sir.  Q.  You  never  paid  the  Springfield 
Wagon  Company  for  it?  A.  No,  sir.  Q.  You 
never  paid  Joseph  Hunt  A  Ga  any  money  for 
this  wagon?  A.  No,  sir;  I  paid  mighty  dear, 
however.  Q.  Yon  did  have  a  trade  with 
Joseph  Hunt  A  Co.,  by  which  they  wanted 
to  put  these  wagons  in  on  that  deal?  A.  Yes, 
sir.  Q.  You  say  that?  You  don't  know 
whether  they  ever  paid  for  the  wa^on  or  not 
do  yon?  A.  That  wasn't  none  of  my  busi- 
ness. Q.  You  don't  know?  A.  No,  si*.  Q. 
Yon  don't  know  whether  it  has  been  paid 
for  or  not?  A.  No,  sir.  Q.  You  got  the 
wagon?    A.  Yes,  sir." 

It  is  thus  shown  that  appellant  knew  that 
Hunt  A  Co.  were  the  agents  of  the  plaintiff, 
and  that  the  wagon  be  purchased  was  one 
of  the  Springfield  Wagon  Company's  wagons, 
and  that  he  knew  trbat  the  conditions  of  the 
contracts  were,  and  that  he  had  never  paid 
the  plaintiff  for  the  wagon.  The  witness 
Hunt  testified  that  appellant  was  to  sign  a 
note  for  the  wagon,  and  that  he  prepared  one 
for  appellant  to  sign,  but  that  In  his  absence, 
appellant  obtained  possession  of  the  wagon, 
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and  then  refused  to  sign  the  note.  Appellant 
denies  this.  Appellant  contends  that  be  had 
sold  and  delivered  to  Hunt  &  Co.  the  posses- 
sion of  certain  farms,  and  that  this  wagon 
was  in  part  payment  of  the  same.  There 
certainly  was  no  authority  given  by  appellee 
to  Its  agents,  Hunt  &  Co.,  in  the  agreement 
appointing  Hunt  &  Co.  agents  for  plaintiff, 
to  convey  any  of  Its  wagons  In  payment  of 
their  Individual  indebtedness.  Appellant  says 
he  knows  the  conditions  of  the  contracts,  and, 
when  he  deals  with  an  agent  about  the  prop- 
erty of  the  principal,  he  is  presumed  to  know 
the  extent  of  the  agent's  authority.  In  Mechem 
on  Agency,  it  is  said:  "  Sec.  344.  For  reasons 
similar  to  those  preventing  payment  to  an 
agent  authorized  merely  to  sell,  the  purchaser 
cannot  set  off  against  the  principal  a  debt  due 
him  from  the  agent." 

"Sec.  854.  No  Authority  to  Appropriate  to 
His  Own  Use.  An  agent  entrusted  with 
goods  to  sell  for  bis  principal  has  no  right  to 
sell  or  deliver  them  in  payment  of  his  own 
debt,  or  to  pledge  them  as  security  for  his 
own  debt,  and  persons  dealing  with  such  an 
agent  are  bound  to  take  notice  of  this  limita- 
tion of  his  authority.  A  creditor,  therefore, 
who  r^^ives  the  goods  under  such  an  ar- 
rangement, as  well  as  his  vendee,  though  act- 
ing in  good  faith  and  in  ignorance  that  the 
goods  did  not  belong  to  the  agent,  acquires 
no  title  thereto  as  against  the  principal. 
Warner  v.  Martin,  11  How.  (U.  8.)  209,  13  L. 
Ed.  667;  Helton  Compress  Co.  v.  Belton  Brick 
Mfg.  Co.,  64  Tex.  387;  De  Bouchout  v.  Gold- 
Bmid,  6  Yes.  Jtm.  211,  and  cases  above  dted. 
An  agent  cannot  bind  his  principal  by  an 
agreement  to  pay  his  own  private  debts  out 
of  his  principal's  property.  Rice  t.  Lynde- 
borough  Glass  Co.,  60  N.  H.  195." 

"Sec.  461.  Agent  Authorized  to  Sell  may 
Not  Become  the  Purchaser.  For  the  same 
reasons,  an  agent  authorized  to  sell  or  let 
his  principal's  property  cannot,  without  the 
latter's  consent,  become  the  purchaser  or  lea- 
see. If  he  does  so,  the  principal  may  repudi- 
ate it  and  recover  back  his  property.  Here, 
too,  as  In  the  preceding  cases,  the  law  looks 
at  the  natural  and  legitimate  tendency  of 


such  transactiona,  and  not  at  the  motive  of 
the  agent  in  any  given  case.  This  tendency 
is  demoralizing,  and  the  fact  that  in  a  certain 
case  the  agent's  motive  was  honorable,  or 
that  the  result  is  more  beneficial  to  tbe  prin- 
cipal, will  make  no  difference  if  tbe  latta 
chooses  to  repudiate  it  Said  a  learned  Judge: 
'If  snch  contracts  were  to  be  held  valid  until 
shown  to  be  fraudulent  or  corrupt,  tbe  result, 
as  a  general  rule,  would  be  that  they  most 
be  enforced  in  spite  of  fraud  or  cormption. 
Hence  the  only  safe  rule  in  such  cases  is  to 
treat  the  contract  as  void,  without  reference 
to  the  question  of  fraud  in  fact,  unless  affirm- 
ed by  the  opposite  party.  This  rule  appean 
to  me  so  manifestly  in  accordance  with  sound 
public  policy  as  to  require  no  authority  for 
Its  support' " 

See,  also,  Rlnehardt  an  Agency,  8  378,  and 
Mechem  on  Sales,  vol.  1,  §  175,  as  follows: 
"Tbe  authority  to  sell  may,  of  course,  be  con- 
ferred expressly  and  under  a  great  variety 
of  circumstances,  to  which  it  Is  not  necessary 
here  to  refer.  It  may  have  been  prevlonsly 
given  or  result  from  a  subsequent  ratiflcatlon 
by  the  principal  with  full  knowled£;e  of  the 
material  facts;  such  a  ratiflcatlon  being,  in 
general,  the  equivalent  of  a  prior  anthorlza- 
tion.  Such  an  authority  Is  to  l>e  exercised 
for  the  benefit  of  the  principal,  and  not,  under 
any  circumstances,  for  the  personal  benefit 
of  the  agent  He  will  not  be  permitted,  with- 
out the  full  knowledge  and  ooDBait  of  bis 
principal,  to  sell  to  himself,  eltber  directly 
or  indirectly,  or  otherwise  deal  with  himself 
on  bis  principal's  account'! 

In  Smith  V.  James,  53  Ark.  185,  13  S.  W. 
701,  It  Is  expressly  decided  that  an  agent  can- 
not accept  a  cancellation  of  his  own  debt 
In  payment  of  his  principal's  goods. 

We  are  of  the  opinion  that  the  law.  as 
applied  to  the  facts  disclosed  by  tills  record, 
fully  Justified  the  court  below  In  directinj; 
a  verdict  for  the  plaintiff  In  this  case,  and 
hence  the  Judgment  of  the  court  below  is 
affirmed. 


OLATTON,  J.,  concurs, 
not  partlclpatlnic 


BAYKOND.  a  J. 
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WEWOKA. 

(Court  of  Appeals  of  Indian  Territory.    Oct.  27, 
1905.) 

1.  WnnXSSKS— CORTRADIOTIOH— EVIDKNCX.  _ 

Where  a  witness  testified  througli  an  in- 
terpreter to  facts  different  from  tliose  whlcli  he 
bad  previously  affirmed  in  an  ez  parte  affidavit 
taken  ttirongh  anotlier  interpreter,  who  acted 
as  agent  for  lx>th  parties,  such  affidavit  was 
admissible  to  contradict  the  witness,  though  the 
interpreter  so  employed  was  not  sworn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Gent  Dig.  Witnesses,  §§  124^1256.] 

2.  Saiii— Writinos— Lbttubs. 

Where,  in  replevin  to  recover  a  wagon.  0. 
denied  the  testimony  of  a  witness  tliat,  when 
be  went  to  talte  the  wagon  under  a  chattel 
mortcrage  held  by  defendant,  C.  handed  him  a 
certam  letter  and  asked  him  to  give  it  to  plain- 
tiff, the  letter  was  admissible  in  evidence  to 
contradict  G.'s  statement  that  he  did  not  give 
it  to  the  person  who  took  the  wagon. 

[Ed.  Note. — For  eases  in  point,  see  vol.  60, 
Cent  Dig.  Witnessem  SI  1248,  1249.] 

3.  BAIUncNT  — PURSONAL    PROPEBTY— POSBBS- 
BION— OSTBn8IBI,B   OWNERSHIP. 

Where  plaintiff  delivered  to  C.  a  wagon  in 
controversy  to  keep  and  use  until  plaintiff  and 
C.  consummated  an  agreement  for  the  letting 
of  certain  land,  and  plaintiff  permitted  C.  to 
keep  possession  of  the  wagon  and  use  it  as  his 
own  for  over  a  year,  during  which  he  mortgaged 
it  to  defendant,  plaintiff  was  thereby  estopped 
as  against  defendant  from  recovering  the  same. 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territor.v ; 
t>efore  Justice  Chas.  W.  Kaymond,  Febru- 
ary 12,  1904. 

Replevin  by  AUce  B.  Davis  against  the 
First  National  Bank  of  Wewoka,  Ind.  T. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

On  July  10,  1903,  the  plaintiff  filed  her 
complaint   at   law    against   the   defendant, 
and  alleged  that  she  is  the  owner  and  en- 
titled to  the  possession  of  one  new,  two- 
borse   Springfield    wagon  of    the  value   of 
$75,  and  one  set  of  leather  double  harness 
of  the  value  of  |30,  of  which  defendant  has 
possession   without  right,    and  has    unlaw- 
fully   detained   same    from    plaintiff    since 
April  1,  190S,   claiming  the  right  to   apply 
same  to  payment  of  its  debt  against  George 
Cloud;  and  plaintiff  asks  judgment  for  said 
property    and   tor  f40   damages.    The   de- 
fendant for  answer  denies  the  allegations 
of  plaintiff's  complaint,  and  asks  to  be  dis- 
missed with  its  costs.    On  February  11,  1904, 
said    cause  was  tried  before  a  jury,  who 
retained   a   verdict  for  the   defendant.    A 
motion  for  new  trial  was  made  and  over- 
ruled by  the  conrt,  and  plaintiff  appealed  to 
tills   court    Defendant  objects  to  the  tran- 
script of  the  record,  because  the  same  does 
not  set  out  the  judgment  of  the  lower  court, 
out    upon  application  of  appellant  writ  of 
oertlorarl  was  granted,  and  said  judgment 
vraa   properly  certified  by  the  clerk  of  the 


court  below,  and  same  was  filed  as  part  of 
the  record  In  this  cause  January  7,  1905. 
McKennon    A    WUlmott,    for    appellant 
Crump  ft  Rogers,  for  appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  four  specifications 
of  error,  as  follows:  "(1)  The  court  erred 
In  permitting  to  be  read  in  evidence,  over 
plaintiffs  objection,  the  aftidavit  of  George 
Glond,  dated  September  7,  1903.  (2)  The 
court  erred  in  permitting  to  be  read  in  evi- 
dence, over  the  objection  of  plaintiff,  the 
letter,  of  date  March  6,  1903,  addressed  to 
Mrs.  A.  B.  Davis,  and  purporting  to  be  sign- 
ed by  George  Cloud.  (3)  The  court,  as  part 
of  its  instructions  to  the  jury  (which  are  set 
out  in  full  In  the  Record,  9),  over  objection 
of  plaintiff,  said :  'However,  if  a  trade  was 
pending  lietween  plaintiff  and  George  Cloud, 
by  the  terms  of  which  Cloud  was  to  receive 
from  plaintiff  a  wagon  when  he  should  grive 
her  a  lease  upon  his  land,  and  the  plaintiff 
allowed  him  to  take  the  wagon  In  contro- 
versy, and  use  it  in  such  a  way  as  that  third 
persons  were  led  to  believe  that  it  was 
Cloud's  property,  and,  while  it  was  being 
so  used  by  Cloud,  the  defebdant  took  a  mort- 
gage upon  It  to  secure  the  payment  of  a 
debt  owing  by  Cloud  to  defendant  knowing 
nothing  of  the  rights  of  Davis,  plaintiff 
would  be  estopped  from  asserting  her  title 
to  the  wagon  as  against  defendant,  and  de- 
fendant might  hold  It  as  against  her  under 
its  mortgage.'  (4)  The  court  erred  in  over- 
ruling plaintiffs  motion  for  a  n^w  trial,  in 
so  far  as  that  motion  was  based  upon  the 
ground  that  the  verdict  was  contrary  to 
the  evidence." 

The  alleged  error  assigned  In  the  first 
specification  Is  that  the  aflldavit  of  George 
Cloud  was  allowed  to  be  introduced  to  con- 
tradict the  testimony  of  said  Cloud  given 
at  the  trtal.  The  affidavit  was  made  on 
September  7,  1903,  and  the  trial  took  place 
on  February  11,  1904.  On  the  trial  said 
Cloud  testified  through  an  Interpreter  by 
the  name  of  Csesar  Bowlegs,  and  he  stated. 
"I  don't  understand  Ehiglish  mnch,"  and  up- 
on cross-examination  he  saya,  "I  did  not 
make  the  statements  contained  In  the  affi- 
davit presented  to  me,  dated  -  September  7, 
1903,"  and  sworn  to  on  said  date  before 
the  clerk  of  the  court.  It  appears  that, 
when  Cloud  made  the  affidavit,  he  used  one 
Isaac  Bottley  as  Interpreter,  who  was  not 
sworn;  and  appellant  contends,  by  reason 
of  that  fact,  that  said  affidavit,  therefore, 
embodies  only  statements  which  Bottley 
claims  that  Cloud  made  to  him  on  the  sub- 
ject and  Is  purely  hearsay  evidence,  and 
was  therefore  inadmissible  for  any  purpose. 

Api>ellant  in  support  of  her  contention, 
cites  the  case  of  State  v.  Noyes,  86  Coon. 
80,  4  Am.  Rep.  87,  as  follows :  "A  foreigner, 
ignorant  of  the  English  language,  had  testi- 
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fled  throngb  aa  Interpreter  as  to  certain 
facts,  and  on  cross-examination  had  denied 
stating  the  facts  differently.  The  opposing 
party  then  offered  a  witness  to  testify  that 
some  time  before  the  trial  the  foreigner  bad, 
through  an  Interpreter,  stated  some  of  the 
facts  differently  to  him.  Held,  that  the 
interpreter  used  on  that  occasion  must  be 
called  as  to  what  the  foreigner  said,  and 
that  the  witness,  who  heard  it  only  through 
the  interpreter,  could  not  testify  to  it" 
It  does  not  appear  that  the  case  cited  Is 
parallel  with  the  case  at  bar.  In  the  case 
cited,  when  the  witness  upon  cross-examina- 
tion "had  denied  stating  the  facts  different- 
ly," the  opposing  party  offered  a  witness  to 
testify  that  some  time  before  the  trial  the 
witness  had,  through  an  Interpreter,  stated 
some  of  the  facts  differently  to  him.  Held, 
that  the  Interpreter  should  be  called,  and 
that  the  witness,  who  heard  it  through  the 
interpreter,  conld  not  testify  to  it.  In  the 
case  at  bar  the  sworn  affidavit  of  the  wit- 
ness was  presented  to  him,  and.  appellant 
contends  that  be  cannot  be  contradicted  by 
the  introduction  of  bis  own  affidavit,  be- 
cause the  Interpreter  at  the  time  of  making 
the  affidavit  was  not  sworn.  In  1  Oreen- 
leaf  on  Evidence,'  |  188,  it  Is  said :  "This 
principle  extends  to  the  case  of  an  lntei> 
preter  whose  statements  of  what  the  party 
says  are  treated  as  identical  with  those  of 
the  party  himself,  and  therefore  may  be 
proved  by  any  person  who  heard  them,  with- 
out calling  the  Interpreter."  And  in  Com- 
monwealth V.  Vose,  157  Mass.  894,  895,  32 
N.  E.  355,  47  L.  R.  A.  818,  the  court  says  : 
"The  defendant  excepted  to  the  admission 
In  evidence  of  a  conversation  between  him 
and  the  deceased  person  carried  on  through 
an  interpreter;  he  speaking  English  and 
she  French,  and  the  witness  understanding 
only  BVencb.  When  two  persons,  who  speak 
different  languages,  and  -who  cannot  under- 
stand each  other,  converse  through  an  in- 
terpreter, they  adopt  a  mode  of  communica- 
tion in  which  they  assume  that  the  Inter- 
preter is  tmstworthy,  and  which  makes  bis 
language  presumptively  their  own.  Bach 
acts  upon  the  theory  that  the  Interpretation 
Is  correct  Each  Impliedly  agrees  that  his 
language  may  be  received  through  the  In- 
terpreter. If  nothing  appears  to  show  that 
their  respective  relations  to  the  interpreter 
differ,  they  may  be  said  to  constitute  him 
their  Joint  agent  to  do  for  both  that  in  which 
they  have  a  Joint  Interest.  They  wish  to 
communicate  with  each  other.  They  choose 
a  mode  of  commnnication.  They  enter  into 
conversation,  and  the  words  of  the  Inter* 
preter,  which  are  their  necessary  medium 
of  communication,  are  adopted  by  both,  and 
made  a  part  of  their  conversation  as  much 
as  those  which  fall  from  their  own  lips. 
They  cannot  complain  If  the  language  of  the 
interpreter  is  taken  as  their  own  by  any 
one  who  is  interested  in  the  conversation. 
Interpretation  under  such  circumstances  1> 


prima  fade  to  be  deemed  correct  How  far 
either  would  be  bound  by  It  If  the  Inter- 
preter should  prove  false,  may  depend  on  a 
variety  of  circumstances,  which  it  Is  un- 
necessary in  this  case  to  consider.  In  a 
case  like  the  present  we  are  of  the  opinion 
that  either  party,  or  a  third  person  who 
hears  the  conversation,  may  testify  to  It 
as  be  understands  it,  although  for  bis  under- 
standing of  what  was  said  by  one  of  the 
parties  he '  Is  dependent  on  the  interpreta- 
tion which  was  a  part  of  the  conversation. 
The  fact  that  a  conversation  was  bad  through 
an  Interpreter  affects  the  weight,  but  not 
the  competency,  of  the  evidence."  See,  also. 
Camerlln  v.  Palmer  Co.,  10  Allen,  539; 
Fabrigas  v.  Mostyn,  20  Howell's  State  Trials. 
123.  It  is  asserted  by  appellant  that  Bottley 
was  acting  as  agent  of  the  defendant  at  the 
time  the  affidavit  was  made,  but  there  is 
no  evidence  in  the  record  that  Justifies  mcb 
a  conclusion.  Cloud  had  mortgaged  the  prop- 
erty to  the  defendant,  and  the  defen«lant 
wanted  a  statement  from  Cloud  of  the  facts, 
and  hence  the  affidavit  was  made;  and,  so 
far  as  appears  from  the  record,  Bottley  was 
as  much  the  agent  of  Cloud  as  of  the  de- 
fendant Appellant  cites  cases  where  the 
interpreter  was  engaged  in  the  trial  of  a 
lawsuit  or  the  taking  of  a  deposition.  In 
such  cases  it  is  necessary  for  him  to  be 
sworn,  as  he  is  really  an  officer  of  the  oonrt 
But  where  he  acts  as  the  agent  of  the  par- 
ties, be  Is  not  required  to  be  sworn.  We 
are,  therefore,  of  the  opinion  that  the  affi- 
davit was  admissible. 

The  second  specfficatlon  of  error  alleged 
Is  the  admission  by  the  court  of  a  certain 
letter  porporting  to  be  signed  by  Cloud. 
The  record  discloses  that  upon  the  trial  of 
the  cause,  and  upon  the  cross-examination 
of  Cloud,  a  certain  letter  was  presented  to 
Cloud,  and  be  testified  as  fbllows:  "I  did 
not  write  the  letter  addressed  to  Mrs.  Davis 
here  shown  to  me.  Do  not  know  anything 
about  what  is  in  it  I  did  not  sign  It  Did 
not  give  It  to  the  man  who  to<dc  the  wagon 
from  my  bouse."  The  defendant  upon  the 
trial  Introduced  as  a  witness  William  Mead- 
ows, who  testified  as  follows:  "As  agent 
of  the  bank,  I  went  to  the  Cloud  old  place 
George  Cloud  did  not  live  there  then,  bat 
was  there.  He  lived  about  a  mile  away. 
I  had  his  mortgage  and  note  to  tbe  bank, 
and  asked  him  where  the  wagon  was.  He 
told  me  it  was  at  bis  borne  There  was  a 
woman  there,  and  she  wrote  a  letter  to  Mrs. 
Davis,  here  shown  me,  with  George  Cloud** 
name  to  it,  and  George  Cloud  handed  It 
to  me  and  told  me  to  give  It  to  Mrs.  DavK 
I  told  him  that  I  would  leave  It  at  tbe  bank 
and  tbey  would  give  It  to  her."  Wbca 
Cloud  handed  tbe  letter  to  Meadows  and 
told  him  to  give  it  to  Mrs.  Davis,  we  think 
It  was  properly  admitted  to  contradict  bit 
statement  that  he  did  not  give  It  to  tbe  maa 
who  took  tbe  wagon  from  bis  bonae. 

Tbe  third  specification  oty 
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was  the  giving  of  a  certain  Instruction  to 
the  Jury.    The   conrt   Instructed  tbe  jury, 
among  other  things  not  complained  of,  as 
follows:    "If    the    plaintiff    purchased    the 
wagon  and  harness,  and  has  never  parted 
with  the  title  thereto,  then  they  were  her 
property,   and.  If  the  defendant  took  them 
and  held  them,  she  would  hare  a  right  to 
recover  against  him  the  property,  if  found; 
if  not,  the  value  of  the  property  and  her 
damage  for  their  detention.    However,  if  a 
trade   was   pending    between   plaintiff    and 
George  Cloud,  by  the  terms  of  which  Cloud 
was  to  receive  from  plaintiff  a  wagon  when 
he  should  give  her  a  lease  upon  his  land,  and 
the  plaintiff  allowed  him  to  take  tbe  wagon 
in  controversy,  and  use  it  in  such  a  way  as 
that  third  parties  were  led  to  believe  that  it 
was  Cloud's  property,  and,  while  it  was  being 
BO  used  by  Cloud,  the  defendant  took  a  mort- 
gage upon  it  to  secure  the  payment  of  a  debt 
owing  by  Cloud  to  defendant,  knowing  noth- 
ing of  the  rights  of  Davis,  plaintiff  would  be 
estopped    from    asserting   her    title    to   the 
wagon  as  against  defendant,  and  defendant 
might  hold  it  as  against  her  under  its  mort- 
gage.   The    declarations    or    statements    of 
Oeorge  Cloud  as  to  his  ownership  of  the 
wagon,    made   in   the   absence   of  plaintiff, 
could  not  bind  her ;  and  such  statements  can 
only  be  considered  by  you  for  purposes  of 
impeachment  of  said  Cloud."    The  plaintiff 
testified    that    Cloud    had   been    using    the 
wagon  about  one  year,  when  it  was  taken 
from  him  by  the  defendant    "I  agreed  with 
him  that  he  could  keep  and  use  the  wagon 
until  we  consummated  an  agreement  which 
we  bad  talked  of,  in  which  he  was  to  give 
me  a  lease  upon  part  of  his  land  and  I  was 
to  buy  him  a  new  wagon,  when  the  papers 
were  written  up  and  signed.    He  was  to  do 
my  hauling  and  get  my  firewood  for  me  for 
the   use   of   the   wagon    and   harness.    We 
have  never  consummated  the  trade  for  the 
lease."    It  is  conceded  that  the  plaintiff  let 
Cloud  have  the  wagon  into  his  possession, 
and  that  he  kept  and  retained  tbe  possession 
for  a  year,  that  in  the  meantime  he  had 
mortgaged  the  same  to  the  defendant,  and 
defendant  had  foreclosed  its  mortgage  and 
disposed  of  the  property.    It  also  appears 
from   tbe   testimony   of   the   plaintiff    that 
Cloud  could  keep  and  use  the  wagon  until 
■we  "consummated  an  agreement  which  we 
bad  talked  of." 

Cloud's  afBdavlt,  which  was  admitted  to 
contradict  his  testimony  on  the  trial,  was 
as  follows; 

"George  Cloud,  being  duly  sworn,  states: 

That  on  the day  of  March,  1902,  I 

tMught  one  Springfield  wagon  from  Mrs.  A. 
B.  Davis,  agreeing  to  give  her  therefor  as 
purchase  price  a  lease  on  my  allotment  con- 
sisting of  40  acres  of  land.  I  took  posses- 
sion of  the  wagon,  and  have  been  ready  ever 
sioce  to  make  the  contract,  but  have  never 
done  so.  I  bad  possession  of  the  wagon  on 
tbe  2d  or  3d  day  of  June,  1902,  when  I  came 
to    Wewoka,  Ind.  T.,  and  mortgaged  same 


to  the  First  National  Bank  of  Wewoka,  Ind. 
T.    I    still    remained   in   possession   of   the 

wagon  until  the  day  of  April,  1903, 

when  I  turned  the  wagon  over  to  the  First 
National  Bank  to  satisfy  an  indebtedness  due 
them  which  they  held  a  mortgage  on  said 
wagon.  Mrs.  A.  B.  Davis  has  been  trying 
to  get  me  to  say  that  the  wagon  belonged 
to  her,  but  I  would  not  do  so.  Mrs.  Davis 
still  says  she  wants  the  land.  Mrs.  Davis 
has  never  demanded  tbe  wagon  of  me,  al- 
though I  have  had  it  for  over  a  year.  Since 
I  mortgaged  tbe  wagon,  she  now  wants  80 
acres  of  land,  Instead  of  40.  This  affidavit 
was  read  to  me  by  the  United  States  clerk 
at  Wewoka.  I  understand  the  contents. 
"[Signed]  Oeorge  Cloud; 

"Subscribed  and  sworn  to  before  me  thit> 
7th  day  of  September,  1903.  I  hereby  certify 
that  tbe  above  aflSdavit  was  read  by  me  to 
Oeorge  Cloud  before  he  signed  his  name,  and 
he  states  that  the  same  was  true,  this  7tb 
September,  1903. 

"[Slgnied]    R.   P.  Harrison,   Clerk, 

"By  B.  A.  Bayne,  D.  C." 

The  contention  of  appellant  is  that  thare 
was  nothing  in  the  evidence  to  warrant  the 
giving  of  the  instruction,  to  which  objection 
was  made,  and  appellant  cites  the  following 
authoritieB:  In  11  Bnc.  PI.  &  Pr.  128,  it 
is  said:  "It  Is  error  for  the  court  in  instruct- 
ing tbe  Jury  to  assume  the  existence  of  facts 
in  support  of  which  there  is  no  evidence. 
This  constitutes  a  direct  perversion  of  the 
testimony  offered  in  court  But  the  assump- 
tion of  a  fact  by  the  court  is  materially 
different  from  giving  instructions  to  the  Jury 
without  any  evidence  to  support  them.  To 
assume  a  fact  is  to  state  as  proved  that 
which  is  to  be  proved,  as,  'if  the  Jury  find 
that  after  the  sale,'  assumes  the  fact  of  the 
sale,  and  was  therefore  erroneous.  But,  to 
instruct  the  Jury  upon  an  hypothesis  of 
which  there  was  no  evidence,  is  to  leave  them 
to  assume  or  find  that  for  which  there  was 
no  foundation."  Little  Rock,  etc.,  Ry.  Co.  v. 
Wells,  61  Ark.  354,  33  S.  W.  208,  30  L.  R.  A. 
660,  64  Am.  St  Rep.  216;  Foster  v.  Pitts, 
63  Ark.  387,  88  S.  W.  1114.  In  Thompson 
on  Trials,  vol.  11,  {  2295,  p.  1646,  it  is  said 
that  "it  is  error  for  the  Judge  In  instructing 
the  Jury  to  assume  tbe  existence  of  material 
facts  which  there  is  no  evidence  tending 
to  prove."  And  illustrations  of  the  applica- 
tion of  this  rule  may  be  found  In  the  follow- 
ing cases:  St  L.,  etc.,  R.  Co.  v.  Woodward, 
70  Ark.  441,  69  S.  W.  55,  and  cases  cited; 
Note  in  Sharp  v.  State,  14  Am.  St  Rep.  44; 
Andreas  v.  Ketcham,  77  III.  377;  Chase  v. 
Horton,  143  Mass.  118,  9  N.  E.  31.  But 
when  the  plaintiff  says  that  Cloud  was  to 
keep  and  use  possession  of  the  wagon  until 
we  "consummate  an  agreement,"  and  then 
for  over  a  year  he  keeps  possession  and  uses 
the  same  as  his  own,  does  it  not  Justify  the 
court,  in  submitting  the  case  to  the  Jury,  to 
say:  "However,  if  a  trade  was  pending  be- 
tween  plaintiff   and  Georje^  ^^g|^e 
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terms  of  which  Cloud  was  to  receive  from 
plaintiff  a  wagon  when  Be  should  give  her  a 
lease  npon  his  land,  and  the  plaintiff  allowed 
him  to  take  the  wagon  in  controversy,  and 
nse  It  In  snch  a  way  as  that  third  parties 
were  led  to  believe  that  It  was  Cloud's  prop- 
erty, and,  while  It  was  being  so  used  by  Cloud, 
the  defendant  took  a  mortgage  upon  It  to 
secure  the  payment  of  a  debt  owing  by  Clotid 
to  defendant,  knowing  nothing  of  the  rights 
of  Davis,  plaintiff  would  be  estopped  from 
asserting  her  title  to  the  wagon  as  against 
defendant,  and  defendant  might  hold  It  as 
against  her  under  Its  mortgage." 

Did  not  the  appellant  put  It  in  the  power 
of  CioTid,  when  she  gave  him  possession  of 
the  wagon  to  keep  until  they  "consummated 
an  agreement,"  to  misrepresent  his  posses- 
sion and  ownership,  so  "that  third  parties 
were  led  to  believe  that  It  was  Cloud's  prop- 
erty r'  In  Ewart  on  Estoppel,  pp.  18,  19, 
It  Is  said:  "The  second  alternative  of  the 
condition  confronts  us  with  problems  alto- 
gether peculiar  to  the  law  of  estoppel.  It 
will  be  observed  that  It  Implies,  notwith- 
standing what  has  already  been  said,  that 
a  man  may  under  certain  circumstances  be 
estopped,  not  merely  by  his  own  misrepre- 
sentations, but  by  the  misrepresentations  of 
another  person.  It  implies  further,  as  we 
shall  see,  that  he  may  be  estopped  by  such 
a  misrepresentation,  if  he  has  assisted  It, 
although  he  has  been  perfectly  Innocent  of 
any  Intention  to  do  so,  and  although  unaware 
of  the  misrepresentation  until  after  the  mis- 
chief has  been  accomplished.  This  class  of 
cases  the  WTl|«r  ventures  to  denomlnat* 
'Assisted  Misrepresentation,'  for  the  estop- 
pel arises  from  the  assistance  rendered  by 
the  estoppel  denier  to  the  misrepresentation." 
On  page  20  it  Is  said:  "A  perusal  of  the 
cases  leaves  upon  the  mind  this  impression: 
That  one  man  may  be  estopped  by  a  mis- 
representation made  by  another,  when  the 
former,  In  breach  of  some  duty  to  the  de- 
ceived person,  has  supplied  the  defrauder 
with  that  which  was  necessary  to  make  the 
representation  credible."  And  on  page  24 
it  is  said:  "Ostensible  Ownership.  There 
are  very  many  cases  in  which  estoppel  is 
due  to  assisted  misrepresentation  by  ostensi- 
ble ownership.  That  Is  to  say,  the  true 
owner  of  property  may  be  estopped  from 
asserting  his  title  by  enabling  some  other 
person  to  successfully  represent  himself  as 
the  owner,  and  thus  to  deceive  an  innocent 
purchaser."  We  are  clearly  of  the  opinion 
that  the  appellant  by  her  acts  placed  it  in 
the  power  of  Cloud  to  mortgage  this  proper- 
ty to  the  appellee,  and  by  her  conduct  and 
action  enabling  Cloud  to  treat  the  property 
as  his  own,  and  to  thus  deceive  the  appellee 
to  its  damage,  and  that  by  reason  thereof 
appellant  is  in  law  estopped  from  recover- 
ing said  wagon  or  its  value. 

The  Judgment  below  is  therefore  afBrmed. 

CLAYTON  and  OILL,  JJ.,  concur. 


W.  S.   W0LVBBT0N4  SON  v.  BRUCE  k 
BUTT. 

(Court  of  Appeals  of  Indian  Territory.    Oct.  27. 
1905.) 

1.  PLEAnnra — CouPLiAzirr — Dkfectb — ^Dsmni- 

REB. 

Defects  in  a  complahit,  because  It  is  insuffi- 
cient in  law,  and  shows  no  canse  of  action,  and 
shows  that  the  contract  sued  on  is  oral  and 
void  under  the  statute  of  frauds,  and  shows  tlut 
the  contract  Is  void  as  in  restraint  of  trade, 
cannot  be  reached  by  demarrer,  not  being 
within  the  statutes  denning  defects  to  be  takes 
advantage  of  in  such  manner. 
_[Ed.  Note. — For  cases  in  point,  see  v<ri.  23. 
Cent.  Dig.  Frauds,  Statute  of.  H  360-362;  voL 
89,  Cent  Dig.  Pleading,  {  409.] 

2.  GoirrRAcra  —  Leoautt  —  Restbaiht    or 

TSADB. 

_A  contract  for  the  sale  of  the  bnsiness  of 
an  inaurance  agent  in  a  town,  which  binds  the 
seller  not  to  engage  in  the  insurance  bnsiness 
in  that  town,  is  not  void  as  in  restraint  of  trade. 
[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  {  1559%.] 

8.  Frauds,  Statutb  or — AosEEitENrs  Nor  to 

m  PEHFOaiflCD  IM  A  YKAB  —  PKHTOBJCAIf ex  — 

EWFBOt. 

An  oral  contract  for  the  sale  of  the  bnn- 
nees  of  an  insurance  agent  in  a  town,  together 
with  his  outstanding  accounts,  good  will,  etc, 
stipulated  that  the  seller  should  not  engage  in 
the  insurance  business  in  that  town.  The  seller 
turned  over  the  business  and  violated  the  stipa- 
lation  within  a  year.  Held,  that  the  contract 
was  not  within  the  statute  of  frands,  because 
not  to  be  performed  within  a  year. 
4.  iNJUircnoiT  —  Contbaots  —  BxarRAuasQ 

Bbeacbxs. 

Where  a  seller  of  a  business  commits  a 
breach  of  his  agreement  not  to  engage  thereis. 
a  suit  by  the  buyer  for  an  injunction  is  the 
propa  remedy. 

LEd.  Note. — For  cases  in  point,  see  voL  27. 
Cent.  Dig.  Injunction,  |  121.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory: before  Justice  J.  T.  Dickersen.  June 
10,  1904. 

Action  by  W.  S.  Wolverton  &  Son  against 
Brace  &  Butt  From  a  judgment  of  dimlsa- 
al,  plaintiffs  appeal.    Reversed. 

The  complaint  in  tills  action  is  as  follows: 
"Plaintiffs,  W.  S.  Wolverton  and  W.  A. 
Wolverton,  state  that  tbey  compose  the  firm 
known  and  styled  as  W.  S.  Wolverton  &  Son 
and  reside  in  Ardmore,  Ind.  T.,  and  are  now. 
and  have  been  since  long  prior  to  the  days 
and  dates  hereinafter  mentioned,  engaged 
in  the  business  of  general  insurance,  and 
partlcnlarly  of  fire,  life,  accident,  tornada 
and  fidelity  insurance,  with  their  princtptl 
office  and  place  of  bnsiness  In  the  town  or 
city  of  Ardmore,  Ind.  T.;  that  the  terrltotr 
and  scope  of  their  said  business,  daring  the 
last  several  years,  has  extended  and  now  ex- 
tends over  the  Chickasaw  Nation,  IndL  T.: 
that  the  defendants,  Stanley  R.  Bruce  and 
F.  a.  Butt,  compose  the  firm  known  as  Bruce 
ft  Bntt,  who  reside  In  said  city  of  Ardmwe. 
Ind.  T.,  and  are  now  engaged  in  and  prt^^ose 
to  engage  in  the  inaurance  business  in  the 
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town  of  Ardmore,  Ind.  T.,  and  in  a  similar 
way  and  manner  to  that  of  plalntifb  herein. 
For  cause  of  complaint,  plaintiffs  state  tbat 
on  or  abont  September  21,  1903,  and  for  a 
long  time  prior  thereto,  plaintiffs  were  en- 
gaged In  the  Insurance  business  as  aforesaid, 
and  defendant  Stanley  R.  Bruce  was  also 
engaged  In  the  same  bnsiness  In  a  similar 
manner  In  the  city  of  Ardmore,  Ind.  T.,  as  a 
member  of  the  firm  of  Roberts,  Poland  ft 
Bruce,  composed  of  B.  W.  Roberts,  W.  P. 
Poland,  Stanley  R.  Bruce,  and  C.  D.  Carter; 
that  each  of  said  firms  were  agents,  under- 

.  writers,  and  brokers  for  various  Insurance 
companies,  and  in  the  conduct  of  their  said 
business,  among  other  things,  solicited  for 
their  companies,  and  procured  risks  on  lires 

-and  property  of  various  and  divers  people, 
and  guarantied  the  fidelity  of  employes,  and 
made  bonds  of  contractors,  litigants,  etc., 
and  received  commissions  from  said  com- 
panies for  said  work;  that  each  of  said  firms 
had  in  the  conduct  and  management  of  their 
said  business  built  up  and  acquired  a  large 
patronage  and  clientage  in  Ardmore,  Ind.  T., 
and  the  surrounding  country,  and  regularly 
procured  the  risks  of  same  for  their  respec- 
tive companies.  They  kept  books  showing 
the  names  of  persons,  property,  employes, 
«tc..  Insured,  and  dates  of  expiration,  terms 
of  such  insurance,  and  other  useful  Informa- 
tion. Now  plaintiffs  farther  state  that  on 
or  about  September  21, 1903,  defendant  Stan- 
ley R.  Bruce,  for  himself  and  the  said  firm 
of  Roberts,  Poland  ft  Bruce,  represented  to 
plaintiffs  herein  that  he  and  his  said  firm 
wished  to  retire  and  cease  from  Insurance 
tnistness,  and  proposed  to  sell  all  the  rights 
and  Interest  of  said  firm  in  and  to  said  busi- 
ness, indnding  books,  accounts,  good  will, 
and  a  recommendation  to  the  various  com- 
panies the  said  firm  represented  to  employ 
the  buyer  as  agent,  underwriter,  or  broker. 
Plaintiffs  declined  to  buy  or  consider  any 
proposition  from  said  Bruce  or  his  firm, 
unless  said  Bruce  and  E.  W.  Roberts  of  said 
firm  would  agree  as  a  part  of  the  considera- 
tion for  purchase  that  they  and  each  of  them 
would  not  again  engage  in  the  insurance 
bnsiness  in  the  town  of  Ardmore,  Ind.  T. 
Whereupon  said  Bruce  and  Roberts,  for  them- 
selves and  said  firm,  represented  and  agreed 
tbat  they  and  each  of  them  desired  and  in- 
tended to  retire  and  quit  the  insurance  busi- 
ness, and  warranted  and  agreed  that  they,  B. 
W.  Roberts  and  Stanley  R.  Bruce,  and  each 
of  them,  would  not  again  engage  In  said  busi- 
ness In  the  town  of  Ardmore,  Ind.  T.;  that 
plaintiffs,  relying  on  said  representations, 
agreements  and  warranties,  which  were 
made  orally,  for  a  valuable  consideration, 
to  wit;  the  sum  of  $12,666.98  duly  paid,  pur- 
chased and  bought  of  said  firm  their  entire 
business  and  assets,  Includhig  books  and  ac- 
counts outstanding,  office  furniture  and  flx- 
tnres.  good  will  of  said  business,  and  the 
agreement  on  part  of  said  Bruce  to  recom- 
mend plaintiffs  to  the  various   companies 


of  said  firm  of  Roberts,  Poland  ft  Bruce, 
and  to  do  all  reasonable  things  to  aid  plain- 
tiffs to  secure  and  continne  the  said  busi- 
ness so  sold  and  conveyed.  And  pursuant 
to  said  purchase,  and  on  or  about  September 
2l,  1903,  said  Roberts,  Poland  ft  Bruce  de- 
livered to  plaintiffs  their  entire  business 
and  assets,  Including  books  and  accounts 
outstanding,  furniture  and  fixtures,  as  afore- 
said. Now  plaintiffs  allege  tliat  thereafter 
the  said  Bruce,  wholly  disregarding  his  agree- 
ment aforesaid,  has  recently  formed  a  part- 
nership with  defendant  F.  A.  Butt  under 
the  said  firm  name  of  Bmce  &  Butt,  and  is 
engaging  in  and  proposes  to  engage  in  the 
same  or  a  similar  business  to  that  of  plain- 
tiffs, in  the  city  of  Ardmore,  Ind.  T.,  and 
is  holding  himself  and  his  said  firm  out  to 
the  public  generally,  and  to  each  and  all 
of  the  former  clients  or  patrons  of  the  said 
firm  of  Roberts,  Poland  ft  Bruce,  as  insur- 
ance agents  and  solicitors  of  Insurance,  and 
is  procuring  risks  and  proposing  to  procure 
snch  risks,  and  is  endeavoring  to  induce 
many  of  the  Insurance  companies  of  plain- 
tiffs, formerly  represented  by  the  said  firm 
of  Roberts,  Poland  ft  Bruce,  to  cease  doing 
business  with  plaintiffs,  and  to  allow'  his 
present  firm  to  act  for  said  companies,  and 
is  soliciting  the  customers,  patrons,  and 
clients  of  plaintiffs,  a  portion  of  whom  were 
formerly  patrons  or  clients  of  the  firm  of 
Roberts,  Poland  ft  Bruce,  to  cease  doing 
business  with  plaintiffs,  and  to  give  their 
said  insurance  business  to  defendants,  and 
will,  If  not  restrained,  continue  to  so  act 
to  the  great  damage  of  plaintiffs  in  the  sum 
of  $5,000.  Plaintiffs  further  show  to  the 
court  that  the  defendant  Bruce,  is  insolvent 
and  cannot  respond  to  the  plaintiffs  In  dam- 
age, that  plaintiffs  have  no  adequate  legal 
remedy.  Wherefore,  the  premises  consider- 
ed, the  plaintiffs  pray  that  defendants  be 
cited  to  answer  this  complaint,  and  that 
said  defendant  Stanley  R.  Bruce  be  restrain- 
ed and  enjoined  from  engaging  in  the  said 
insurance  business  in  the  city  of  Ardmore, 
and  that  defendant  F.  A.  Butt  be  restrained 
and  enjoined  from  engaging  in  said  business 
as  a  partner  of  defendant  Bruce,  or  as  a 
member  of  said  firm  of  Bruce  ft  Butt,  and 
tbat  upon  final  hearing  plaintiffs  have  judg- 
ment against  defendant  Bmce,  individually, 
and  said  firm  of  Bruce  ft  Butt,  for  their 
said  damages,  costs  of  suit,  and  all  other  re- 
lief to  which  they  In  law  or  equity  may  tie 
entitled."  Upon  motion  plaintiffs  amended 
the  complaint  to  show  that  the  contract  re- 
lied upon  was  oral. 

Defendants  demurred  to  complaint  as  fol- 
lows: "Now  comes  the  defendant  and  ex- 
cepts to  the  plaintiffs'  complaint  herein, 
and  says  tbat  the  same  is  Insufficient  in 
law  and  shows  no  cause  of  action  against 
the  defendant  Further  specially  excepting, 
defendants  say  tbat  the  complaint  shows 
tbat  the  contract  which  they  claim  was  made 
by  the  defendant  Bruce  was  an  oral  cob- 
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tract,  and  not  to  be  performed  vitbln  one 
year,  and  1b  therefore  void  under  the  statnte 
of  frauds.  Further  specially  excepting,  de- 
fendants say  that  said  complaint  shows  that 
said  contract  that  they  claim  was  made  by 
defendant  Bruce  was  void,  as  being  in  re- 
straint of  the  trade,  of  all  of  which  defend- 
ants pray  judgment  of  the  court  In  that 
they  be  discharged  with  their  costs." 

Judgment  was  pronoimced  by  the  court 
on  the  hearing  of  the  demurrer  as  follows: 
"On  this,  the  10th  day  of  June,  1004,  came  on 
to  be  heard  the  demurrers  of  the  defendants 
to  the  plalutifCs'  complaint  herein,  and  the 
court,  after  hearing  the  argument  of  coan- 
sel  and  being  fully  advised  In  the  premises, 
Is  of  the  opinion  that  said  demurrers  should 
be  and  the  same  are  hereby  sustained;  and, 
the  plaintiffs  having  announced  In  open 
conrt  that  they  decline  to  further  amend 
their  complaint.  It  Is  further  considered,  ad- 
judged, and  decreed  by  the  court  that  this 
cause  be,  and  the  same  is  hereby,  dismissed 
from  the  docket  of  the  court,  to  which  action 
of  the  court  in  sustaining  said  demurrers 
and  dismissing  said  cause  the  plaintiffs  In 
open  court  at  the  time  duly  excepted.  And 
it  Is  further  considered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiffs  W.  S. 
Wolverton  and  Alph  Wolverton  pay  all  costs 
In  this  behalf  incurred  or  expended,  for 
which  execution  may  issue,  and  to  which  or- 
der awarding  execution  the  plaintiffs  in  open 
court  duly  excepted." 

From  this  Judgment  appeal  is  prosecuted 
to  this  conrt 

H.  C.  Potterf  and  Herbert,  Walker  ft 
Cannon,  for  appellants.  Potter,  Bowman  ft 
Potter,  for  appellees. 

GILL,  3.  (after  stating  the  facts).  Appel- 
lants assign  the  following  error:  "The 
court  erred  in  sustaining  the  demurrer  to  the 
complaint,  and  In  dismissing  the  cause  and 
taxing  costs  against  appellants."  Our  stat- 
ute defines  what  defects  in  a  complaint 
may  be  taken  advantage  of  by  demurrer, 
and  all  other  defects  shall  be  taken  by  way 
of  answer.  The  defects  sought  to  be  reach- 
ed in  this  demurrer  are  not  statutory  in  any 
sense,  and  It  was  error  on  the  part  of  the 
court  to  sustain  the  demurrer,  and  the  cause 
Is  remanded,  with  directions  to  the  court  be- 
low to  overrule  the  demurrer  and  require  the 
appellees  to  further  plead. 

Before  leaving  the  matter  we  may  say 
in  passing  that  a  contract,  whether  oral  or 
written,  such  as  described  In  the  complaint, 
is  held  by  all  the  later  authorities  to  be  a 
valid  contract,  as  not  in  restraint  of  trade. 
2  Parsons  on  Ciontracts  (6th  Ed.)  Oil,  and 
notes;  Beach,  Modem  Law  Contracts,  g§ 
81,  1571,  1572.  Also,  we  may  say  further 
that  such  a  contract,  when  analyzed,  is  found 
not  to  come-  within  the  statute  of  frauds. 
Mansf.  Dig.,  {  3371  and.  T.  Ann.  St  1890, 
I  2305).    Appellee  Bruce  and  his  partners 


received  from  ai^ellant  $12,566.08,  and 
agreed  therefor  to  turn  over  their  insurance 
business  and  assets,  Including  books  and  ac- 
counts outstanding,  office  furniture  and  fix- 
tures, good  will  of  said  business,  to  recom- 
mend appellant  to  the  various  companlsa 
of  said  firm,  and  to  do  all  reasonable  thlui^s 
to  aid  appellants  to  secure  and  continiie 
said  business  so  sold  and  conveyed,  and  fur- 
ther warranted  and  agreed  that  Bruce  and 
each  member  of  the  firm  selling  such  busi- 
ness would  retire  and  quit  the  insorance 
business,  and  would  not  again  engage  In 
said  business  in  the  town  of  Ardnunre. 
Every  part  of  this  contract  was  valid.  To 
say  that  it  was  not  to  be  performed  wlthla 
a  year  was  an  oral  contract  and  void  nnd^ 
the  statute  of  frauds;  or,  that  any  part  of  It 
was  void  under  the  statute  of  frauds  because 
not  to  be  performed  within  a  year,  is  to  bee 
the  question.  They  did  tnm  over  the  busi- 
ness and  did  cease  the  insurance  business 
within  the  year  for  the  consideration  named, 
and  Bruce,  within  the  year,  violated  his  con- 
tract and  began  the  insurance  business  tvitti 
his  codefendant  Butt  Such  action  on  hla 
part  ought  to  be  restrained,  and  injnnetlon 
is  the  proper  remedy.  Beach  on  Modem 
Law  of  Contracts,  {  1675. 
Reversed  and  remanded. 

TOWNSBND  and  CLAYTON,  JJ.,  concur. 
RAYMOND,  C.  J.,  not  partidpatlnc. 


POB  V.   FNITED   STATES. 

(Court  of  Appeals  of  Indian  Territory.    Oob  ST, 
1905.) 

Cbihiral   Law — ^Afpkai< — DisxisbaIi — Vaxl- 

USE  TO  Fax  Bbief. 

Where  appellant  in  a  criminal  case,  taSm 
to  file  bis  brief  within  the  time  allowed  by  mle 
10  of  the  Court  of  Appeals  (64  S.  W.  vi),  and. 
on  being  given  additional  time  within  which  to 
file  his  brief,  still  fails  to  file  the  same  within 
such  additional  time,  his  appeal  will  be  dla- 
misaed. 

[Ed.  Note. — ^For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  SS  ZM6,  297a] 

Appeal  from  the  United  States  C!ourt  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  J.  T.  Dickerson.  Jane 
28,  1904. 

Bill  Poe  was  convicted  of  robbor,  and  ap- 
peals.   Dismissed. 

Cmce,  Cruce  ft  Bleakmore,  and  Rassell  ft 
Turner,  for  appellant  W.  B.  Johnson,  U.  S. 
Atty.,  and  J.  B.  Humphrey,  and  C.  O.  Bnnn, 
Asst  U.  S.  Attya. 

PER  CURIAM.  The  appellant  waa  Indict- 
ed and  convicted  on  a  charge  of  robbery,  and 
on  the  29th  of  June,  1004.  was  sentenced 
to  imprisonment  in  the  penitentiary  at  Ft. 
Leavenworth,  Kan.,  for  the  period  of  five 
years.  From  the  Judgment  of  the  court  be 
took  an  appeal  to  this  court  and  on  Septem- 
ber 2S,  1004,  filed  with  the  clerk  of  tiiis  court 
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a  transcript  of  tbe  proceedings  ot  tbe  court 
below,  but  failed  to  file  his  brief  before  the 
last  June  term.  At  that  time,  on  June  IS, 
1906,  appellee  filed  motion  to  dlemlss  tbe 
appeal,  on  the  ground  ttaat  no  brief  had  been 
filed  as  required  by  rule  10  (64  S.  W-  vl). 
Tbe  court,  being  willing  to  give  the  appellant 
farther  time,  overruled  the  motion  to  dismiss, 
and  the  appellant  was  given  20  days  from 
that  date  in  which  to  file  brief,  and  the  ap- 
pellee was  allowed  SO  days  thereafter  in 
which  to  file  its  brief. 

Appellant's  brief  was  not  filed  within  the 
extfflided  time,  and  therefore  the  appeal  Is 
dismissed,  for  failure  to  comply  with  the 
provisions  of  rule  10  of  this  court 

TOWNSEND  and  GILL,  JJ.,  concur. 
BAYMOND,  O.  J.,  not  partldpattng. 


BUCHBR   V.    OVBRLEES. 

(Court  of  Appeals  of  Indian  Territory.    Oct. 
27,  1005.) 

1.  DSBDB— CONTBNTS— DeSCBIFTIOR   OT   PbOP- 
XBTT— RSFEBENOZ  TO  PLAT. 

On  an  issue  aa  to  whether  tbe  parties  to 
a  conveyance  of  land  had  intended  that  it 
should  be  described  by  a  sketch  made  by  them 
at  the  time  or  by  a  government  plat  of  a  town 
site,  evidence  Md  to  show  that  It  was  Intended 
that  the  plat  should  govern. 

2.  EijKcrianT— Defenses— Ek)urrABLB  Title. 

In  ejectment  by  a  trustee,  his  legal  title 
will  not  prevail  against  the  cestui  que  trust  In 
lawful  possession  under  the  trust 
8,  Deeds— Dkbobiptioii  or  Pbopebtt— Refbk- 
BRcs  TO  Fiat. 

Lands  conveyed  are  Bu£Sciently  described, 
where  it  is  provided  that  the  description  shall 
be  according  to  a  certain  plat. 

[Ed.  Note. — For  cases  in  point  see  voL  16; 
Cent  Dig.  Deeds,  IS  67,  81.] 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory ;  before  Justice  Jos^h  A.  Gill,  February 

3.  1904. 

Action  by  F.  M.  Overlees  against  Frank 
Bucher.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

This  is  an  action  of  ejectment  brought  by 
the  appellee  against  the  appellant  for  the 
possession  of  two  certain  lots  of  land  in  tbe 
town  of  BartlesvlUe,  In  the  Cherokee  Nation, 
Ind.  T.  Prior  to  tbe  time  that  BartlesvlUe 
was  surveyed  and  laid  off  Into  a  town  by  the 
townsite  commission,  pursuant  to  the  various 
acts  of  Congress,  Including  the  Cherokee 
agreement,  relating  to  town  sites,  the  two  lots 
of  land  In  controversey  were  embraced  within 
a  60-acre  tract  of  land,  the  Indian  title  and 
tbe  possession  of  which  was  In  one  Terrapin, 
a  Cherokee  Indian.  There  were  no  Improve- 
ments upon  it  except,  possibly,  an  old  well, 
and  It  was  fenced  and  was  used  as  a  pasture. 
It  immediately  Joined  the  town  as  then  built 
When  the  townsite  commission  surveyed, 
platted,  and  laid  off  the  town  into  streets, 
alleys,  blocks,  and  lots,  it  extended  the  town 
w>  aa  to  <vDbrace  this  tract  within  its  limits. 
After  It  became  known  that  the  Terrapin 


pasture  bad  been  thus  laid  off  as  part  of  the 
town  and  before  the  plat  was  made  public,  or, 
presumably,  approved  by  the  Secretary  of  the 
Interior,  a  ntmiber  of  persons,  principally  In- 
habitants of  the  old  town,  as  it  was  called, 
among  them  the  parties  to  this  suit  conceived 
the  idea  that  they  would  take  possession  of  a 
large  number  of  these  unoccupied  lots  and 
blocks,  for  the  purpose  of  giving  them  the  ad- 
vantage of  buying  them  at  their  assessed 
value,  or  possibly  by  improving  them  before 
the  plat  should  be  approved  by  tbe  Secretary 
of  the  Interior,  to  obtain  them  at  one-half  of 
their  assessed  value.  Without  any  other 
authority  or  right  they  entered  upon  tbe 
tract  and  proceeded  to  stake  off  each  for  him- 
self, one  oitlre  block,  containing,  as  they  sup- 
posed, six  lots.  After  this  was  done,  Mr. 
Terrapin  and  a  Mr.  Bartles,  who  in  some  way 
was  Interested  with  Terrapin,  began  to  give 
trouble,  and  threatened  litigation.  To  avoid 
this,  th^se  "lot  Jumpers,"  as  some  of  them  In 
their  testimony  designated  themselves,  known 
otherwise  as  the  "(Commercial  Club  of  the 
Town  of  BartlesvlUe,"  agreed  that  a  Mr.  W. 
M.  Johnstone,  an  Intermarried  Cherokee  who 
possessed  the  Indian  title  to  an  adjoining 
tract  of  land  that  had  been  by  tbe  govern- 
ment survey  embraced  within  tbe  limits  of 
the  town,  should  see  Terrapin  and  Bartles, 
and  "fix  the  matter  with  them,"  each  agreeing 
that  he  would  pay  his  pro  rata  share  of  tbe 
cost  whatever  it  might  be.  Pursuant  to  this 
understanding,  Johnstone,  for  the  considera- 
tion of  9600,  paid  to  Terrapin  and  Bartles, 
procured  from  Terrapin  a  bill  of  sale,  execut- 
ed Jointly  to  Johnstone  and  to  F.  M.  Overlees, 
the  appellee,  who  is  a  citizen  of  the  Cherokee 
Nation.    This  bill  of  sale  is  as  follows: 

"Know  all  men  by  these  presents,  that  In 
consideration  of  six  hundred  and  no/100 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, I  do  hereby  grant  sell,  transfer 
and  deliver  unto  Wm.  Johnstone  and  F.  M. 
Overlees,  bis  heirs,  executors,  administrators, 
and  assigns,  the  following  goods  and  chattels, 
viz:  All  of  my  right  title  and  Interest  In  and 
to  about  sixty  acres  of  land  located  In  the 
southwest  quarter  of  section  twelve  (12)  town- 
ship twenty-six  (26)  range  twelve  (12)  east  or 
for  a  further  and  better  description,  what  la 
known  as  tbe  Terrapin  addition  to  the  town 
of  BartlesvlUe,  I.  T.  To  have  and  to  hold  all 
and  singular  the  said  goods  and  chattels  for- 
ever. And  said  grantor  hereby  covenants 
with  said  grantee  that  he  la  the  lawful  owner 
of  said  goods  and  chattels;  that  they  are 
free  trom  all  incumbrances ;  that  he  has  good 
right  to  sell  the  same  as  aforesaid ;  and  that 
he  will  warrant  and  defend  the  same  against 
tbe  lawful  claims  and  demands  of  all  persons 
whomsoever,  for  a  period  of  sixty  days  from 
date  hereof. 

"In  witness  whereof,  tbe  said  grantor  has 
hereunto  set  his  hand  this  20th  day  of  March, 

bis 

1902.  James    X    Terrantn." 
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Afterwards,  on  April  8,  1902,  Johnstone  as- 
signed  all  bis  right  and  title  in  the  lease  to 
Oyerlees,  the  appellee.  It  was  testified  to  by 
Johnstone  that  this  bill  of  sale  was  for  the 
purpose  only  of  conveying  the  improvements ; 
and  hence  a  bill  of  sale  of  chattels,  and  not  a 
deed  for  land,  was  executed.  After  the  bill 
of  sale  was  procored,  Johnstone  and  Overlees 
took  a  piece  of  manllla  wrapping  paper,  and 
on  it  drew  a  plat  or  map  of  the  Terrapin 
addition  to  the  town  of  Bartlesville.  The  old 
town  had  been  built  on  blocks  300  feet  square, 
containing  each  six  lots,  each  lot  100  feet 
wide  and  140  feet  long,  with  an  alley  20  feet 
wide  between.  Not  having  the  government 
plat,  and  not  being  Informed  as  to  what  the 
townslte  commission  had  really  done  as  to 
the  dimensions  of  the  blocks  and  lots,  or  the 
location  of  the  streets  and  alleys,  and  taking 
It  for  granted  that  the  new  town  would  con- 
form In  these  particulars  to  the  old,  the 
manllla  wrapping-paper  map  was  made  to  a 
scale  showing  each  block  to  be  300  feet 
square,  and  containing  each  six  lots,  of  the 
same  dimensions  as  those  in  the  old  town. 
After  its  completion,  the  plat  was  presented 
to  the  gentlemen  composing  the  "Commercial 
Club  of  Bartlesville,"  and  it  was  agreed  that 
one  lot,  which  seems  to  have  been  the  north- 
east comer  lot,  of  each  block  was  to  be  re- 
served to  Mr.  Johnstone,  for  the  benefit  of 
some  business  men,  not  in  the  combination, 
who  were  expected  to  build  upon  them,  and 
thus  enhancing  the  value  of  the  others,  leay- 
Ing  for  each  member  of  the  club  five,  instead 
of  six,  lots.  Upon  these  each  paid  to  John- 
stone and  Overlees  the  sum  of  $S0;  that  is, 
$10  to  the  lot,  until  the  $600  paid  to  Terrapin 
and  Bartles  had  been  secured.  And  the 
parties  having  theretofore  taken  possession  of 
the  blocks,  by  staking  them  off,  there  was 
nothing  more  to  do.  The  thing  was  done. 
The  block  (No.  83)  in  which  the  two  lots  in 
controversy  were  located,  was  situated  on  the 
southern  limits  of  the  town,  and  was  taken  by 
one  O.  W.  M.  Purcell,  the  appellant's  grantor, 
a  party  to  the  combination,  who,  as  the  others 
did,  paid  the  sum  of  |60,  or  $10  for  each  lot, 
to  Johnstone  and  Overlees.  When  the  plat 
made  by  the  townslte  commission  was  after- 
wards procured,  it  was  found  that  this  block 
conteined  eight  lots  instead  of  six.  This  was 
caused  by  the  townslte  commission  locating 
the  line  indicating  the  southern  limits  of  the 
town  about  100  feet  south  of  the  line  indi- 
cated by  the  manllla  paper  plat,  where  they 
supposed  the  line  had  been  established  by  the 
townslte  commission,  thus  adding  to  the  block 
indicated  by  the  manllla  paper  map  nearly 
two  lots  at  its  southern  end.  And  these  two 
lota  are  the  onea  in  controversy  in  this  suit. 
Some  time  after  the  parties  had  taken  pos- 
session under  Johnstone,  and  before  it  was 
known  how  the  townslte  commission  had  laid 
out  the  town,  Overlees,  the  plaintiff  below, 
procured  from  Washington  a  copy  of  the 
townslte  map,  and  from  it  discovered  that  the 


two  lots  had  been  added  to  blo(^  83.  He  at 
once  pnt  a  fence  around  them.  The  next 
night  Purcell,  defendant's  grantor,  took  the 
fence  down,  and  fenced  it  in  himself ;  and  the 
possession  has  since  been  in  him  and  the  de- 
fendant, his  grantee.  The  defendant  cbrims 
that,  prior  to  the  time  the  lota  were  fenced  In 
by  the  plaintiff,  he,  the  defendant,  had  taken 
actual  possession  of  them  by  putting  posts 
around  them,  and  that ,  plaintiff  took  tb^se 
poste  down  at  the  time  he  put  his  fence 
around  the  lote;  and  possibly  used  some  of 
them  for  that  purpose.  But  the  plaintiff 
denies  this ;  and  upon  this  question  the  ptx>of 
is  conflicting.  Upon  this  stete  of  facts  the 
plaintiff  brings  this  action  of  ejectment  for 
the  possession  of  the  land. 

W.  H.  Komegay,  for  appellant  Preston  S. 
Davis,  Denis  H.  WUson,  and  O.  B.  Clevenger. 
for  appellee. 

CLAYTON,  J.  (after  stetlng  the  facta). 
Whether  the  transaction  relating  to  the  pur- 
chase of  the  Terrapin  title  oonstitated  the 
plaintiff  a  trustee  or  agent  of  defendant's 
grantor,  or  passed  to  Johnstone  and  plaintiff 
Terrapin's  absolute  title;  or  whether  or  not 
the  whole  transaction  was  void  as  being 
against  public  policy  or  statutory  law  is  not 
necessary,  as  we  deem  the  case,  to  be  decided. 
These  transactions  were  all  had  after  the 
government  had  entered  upon  the  lands  and 
surveyed  and  staked  It  off  for  a  townslte.  but 
before  the  plat  had  been  approved  by  the 
Secretary  of  the  Interior.  If  that  approval, 
when  it  was  made,  had  the  effect  of  relating 
back  to  the  time  when  the  govenunent  entered 
upon  the  land  and  surveyed  it  off  into  a  town, 
the  whole  transaction  was  clearly  against 
public  policy  and  statutory  law,  and  all  of 
the  parties  being  in  pari  delicto,  the  plaintiff 
and  all  others  of  the  parties  to  it,  would  be 
cut  off  from  any  remedy;  the  doors  of  the 
courta  would  be  closed  against  them,  and  the 
parties  would  be  left  where  they  left  them- 
selves. But  this  question  was  not  raised  at 
the  trial,  and  It  is  not  necessary  for  as  to 
consider  It 

In  our  opinion,  all  questions  raised  in  this 
case  may  be  eliminated  exc^t  a  single  one. 
and  that  is.  In  law,  on  the  facte  established, 
was  the  transfer  of  the  land  from  Johnstone 
and  Overlees  to  defendant's  grantor  predicated 
upon  the  description  of  It  as  shown  by  the 
pencil  plat,  or  was  It  as  shown  by  the  govern- 
ment map?  That  there  was  .a  mistake  in 
laying  off  the  pencil  plat  and  that  it  was  In- 
tended to  correspond  with  the  government 
map,  is  admitted  by  all.  At  the  time  of  these 
transactions,  the  parties  did  not  know  where 
the  lines  of  the  blocks  or  lota  were  located, 
or  what  the  size  of  either  was.  With  them  It 
was  a  surmise,  founded  on  the  assnmptian 
that  the  townslte  commission,  in  these  mat- 
ters, had  made  the  government  map  to  con- 
form to  the  old  town  as  built  It  was  further 
shown  that  each  person  was  to  have  a  full 
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block,  and   tbey   took   poaseBSlon  of  them, 
as  far  as  It  was  In  tbelr  power  to  do  bo, 
with  their   limited  knowledge  of  tbe  real 
situation ;  and  this  was  before  the  pencil  plat 
was  made,  and  wltbont  any  reference  to  it 
Indeed,  possession  was  taken  even  before  tbe 
sale  of  tbe  Terrapin  interest.    Tbe  plain- 
tiff, wltb  tbe  others,  took  bis  block,  nnd  be 
was  a  party  to  tbe  combination.    Tbe  plain- 
tiff, in  bis  testimony  on  tbls  point,  says: 
"Q.  Mr.  Overlees,  what  was  tbe  purpose  in 
making  tbat  plat,  to  start  wltb — ^tbe  original 
plat?    A.  Tbe  original  plat  was  made  to  des- 
ignate tbe  different  lots  tbat  these  different 
parties  was  to  hare  in  tbls  Terrapin  addition, 
[Having   reference   to   manllla   plat]    Q.  It 
was  made  to  designate  also    tbe  blocks  into 
whlcb  the  Terrapin  land  was  divided  or  to 
be  divided,  wasn't  It?    A.  Yes,  sir.    Q.  Did 
you  believe  tbat,  at  tbe  time  yon  drew  this 
map,  tliat  there  would  be  another  block  south 
of  this  one  that  yon  have  indicated  here — ^tbe 
sonttaem  comer  of  It?    A.  No,  sir.    Q.  Yon 
Intended  to  Include  In  tbls  block  all  of  the 
land  In  the  addition  lying  south  of  tbe  street 
north  of  this  block  and  designated  as  lOtb 
street  on  the  official  plat  and  lying  east  of 
the  street?    to  the  west  of  It  and  designated 
on  the  official  plat  as  Jennings  avenue,  did 
you  not?    A.  No,  sir.    At  the  time  we  made 
tbe  plat  we  didn't  know  where  tbe  south  lim- 
its of  tbe  town  was.     Q.  Did  you  not  extilbit 
this  as  tbe  plat  of  the  town  in  reference  to 
which  tbe  lots  could  be  disposed  of?    Did  you 
think  that  you  were  leaving  any  of  your  town 
out?    A.  We  didn't  know.   Q.  Did  you  Intend 
to?    A.  No,  sir.    Q.  Yon  were  one  of  the  orig- 
inal parties  tliat  staked  out  claims?    A.  Yes, 
sir.     Q.  To  the  Terrapin  land?    A.  Yes,  sir. 
Q.  Did  yon  know  the  other  boys-  were  going 
to  stake  ont  claims  when  you  staked  yours 
ont?  '  It  was  an  arrangement  beforehand  ttiat 
all  of  you  would  go  down  and  get  a  claim, 
wasn't  it?    A.  Yes,  sir.     Q.  Which  block  did 
yon  take?    A.  I  don't  remember  without  look- 
ing at  the  plat.    Q.  Did  you  take  what  yon 
tbongbt  was  a  block  according  to  tbe  govern- 
ment plat?    A.  I  dont  know.    Q.  Wasn't  it 
tbe  understanding  that  each  man  was  to  get  a 
t>lock  according  to  tbe  government  plat?    A. 
Yes,  sir,  the  stakes  were  there."    The  stakes 
allnded  to  by  the  plaintiff  were  those  driven 
yy  tbe  townslte  commission  surveyors,  and 
kf  r.  Pnrcell  says  that  those  stakes  were  there 
ind   tbat  he  took  possession  to  the  fence 
vhich   limited  tbe  Terrapin  purchase.    The 
>lfllntiff  himself  admits  ttiat  at  the  time  the 
>lock  was  taken  possession  of  by  defendant's 
TSintor,  tbat  it  was  tbe  imderstanding,  known 
o  blm  and  to  which  he  was  a  party ;  that  he 
ras   to  get  a  block  according  to  the  survey  pre- 
iously  made,  but  not  yet  made  public,  by  the 
ofvnsite   commission.    By   tbat  surrey,  the 
(vo   lots  in  controversy  were  located  within 
be  block  tbat  Mr.  Purcell  had  taken  posses- 
ion   of.     Under   these  circumstances,   is   it 
osslble  tbat  Purcell  is  to  be  deprived  of  the 
dTantase  of  a  street  on  one  side  of  bla 


block,  and  of  two  comer  lots  whlcb  all  be- 
lieved be  was  getting,  because  of  tbe  fact 
tbat  when  he  paid  Ids  proportion  of  the 
Terrapin  purchase  he  was  shown  a  pencil 
plat  made  on  wrapping  paper,  the  streets  not 
named  nor  tbe  blocks  and  lots  numbered,  and 
intended  to  be  an  exact  copy  of  tbe  townslte 
commission's  plat  but  turned  out  not  to  be  so, 
for  the  want  of  proper  Information,  which, 
at  tbe  time  it  was  made,  was  Impossible  to 
obtain?  Tbe  truth  of  tbe  matter  is,  as  de- 
veloped by  the  proof,  tbat  the  pencil  map,  be- 
cause of  the  necessities  of  tbe  situation,  was 
a  mere  makeshift  Intended  for  a  temporary 
purpose,  tbat  of  laying  before  the  parties  tbe 
original  plat  as  nearly  as  it  could  under  tbe 
circumstances  be  done,  and  the  payment  of 
$10  a  lot  was  merely  upon  an  estimate  as  to 
what  the  block  really  contained.  It  may  be 
that  after  It  was  discovered  that  tbe  block 
was  larger  than  that  shown  by  the  Imperfect 
copy,  that  the  parties  to  the  combination 
wonld  have  a  legal  or  equitable  right  to  re- 
cover of  Purcell  an  additional  sum  to  re- 
compense them  for  having  paid  more  than 
tbelr  share  of  tbe  purchase  money ;  but  tbls 
wonld  go  to  the  parties  who  had  overpaid,  and 
not  to  the  plaintiff  as  tbe  grantor;  and,  in 
any  event  It  would  not  affect  tbe  title  to  tbe 
block  of  land. 

Under  tbe  established  facts  of  tbls  case, 
tbe  transfer  of  this  land  by  tb^  plaintiff  to 
defendant's  grantor  was  a  block  of  land  as 
designated  by  the  townslte  plat  which  In- 
cluded all  within  Its  exterior  boundaries ;  and 
as  tbe  two  lots  in  controversy  were  within 
those  boundaries,  it  Included  them.  The  fact 
is  made  clear  tbat  tbe  plaintiff  intended  to 
sell  a  block  according  to  the  townslte  plat 
Tbe  defendant  says  tbat  it  was  bis  intention 
to  buy  such  a  tract  of  land.  And  if  it  be  the 
law  tbat  tbe  courts  will  enforce  the  Intmtlou 
of  tbe  parties  to  a  contract  as  they  under- 
stood It  at  the  time,  and  it  is,  unless  they  are 
otherwise  bound  by  tbe  terms  of  a  written 
contract  and  tbe  parties  here  were  not  so 
bound,  it  would  seem  that  this  ought  to  deter- 
mine tbe  controversy  in  favor  of  tbe  defend- 
ant instead  of  the  plaintiff,  as  the  Jnry  foimd. 
And  it  would  make  no  difference  whether  the 
Terrapin  sale  to  Johnstone  and  plaintiff  re- 
sulted in  a  trust  whereby  the  grantees  be- 
came tbe  trustees  of  tbe  combination  which 
paid  tbe  purchase  price,  or  had  the  effect  of 
transferring  to  the  grantees  the  absolute 
Indian  title  of  Terrapin.  If  a  trust  arose,  it 
was  because  of  the  understanding  of  the  par- 
ties to  the  combination,  of  which  plaintiff  was 
one,  and  tbe  fact  that  tbey  paid  tbe  whole  of 
the  purchase  price.  If  tbls  were  a  tmst,  and 
it  probably  was,  then  Johnstone's  transfer  of 
his  legal  title  to  plaintiff  by  tbe  written  as- 
signment indorsed  on  tbe  bill  of  sale,  had  the 
effect  of  a  renunciation  of  tbe  trust  as  to 
blm,  at  least  so  far  as  it  conid  be  done  by 
him,  and  leaving  the  plaintiff  the  sole  trustee 
wltb  the  legal  title  in  him.  And  this  being 
an  action  of  ejectment  tbe  legal  tit 
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prevail,  except  as  agalDst  a  cestui  que  tnurt, 
In  lawful  possession  under  tlie  terms  of  tlie 
trust  Here  the  defendant  by  the  very  terms 
of  the  trust,  if  one  existed,  was  to  have  the 
whole  block  according  to  the  metes  and 
bounds  of  the  townsite  plat;  that  he  has 
got,  and  no  more,  and  being  in  possession,  as 
between  him  and  his  trustee,  the  courts  will 
hold  him  there. 

But  If  there  were  no  trust,  and  the  absolute 
title  were  in  the  plaintiff,  the  result  would  be 
the  same,  because,  under  the  circumstances  of 
the  case  and  the  acceptance  by  the  plaintiff  of 
the  purchase  price,  the  transaction  was  a  sale 
of  all  of  the  Interest  and  title  to  the  land  pos- 
sessed by  the  plaintiff;  and  the  mere  fact 
that,  at  that  sale,  the  dimensions  of  the  land 
being  sold  were  indicated  by  an  uncertain  and 
imperfect  copy  of  an  authoritative  plat  which 
absolutely  and  to  a  certainty  defined  the  out- 
side limits  of  the  block  being  sold,  and  the 
plaintiff  by  his  own  testimony  absolutely 
knowing  that  the  defendant  was  striving  to 
obtain,  and  thought,  if  he  really  were  not, 
that  he  was  in  possession  of  such  a  block  and 
was  buying  it,  would  not  in  law  nor  in  fact 
limit  the  dimensions  as  defined  upon  the  copy, 
but  as  defined  by  the  real  plat  We  use  the 
word  "copy"  because,  although  It  was  not 
really  copied  from  the  original  with  that  plat 
before  them,  yet  it  was  intended  to  be  such, 
or  as  nearly  .so  as  It  was  in  their  power  to 
make  it ;  and  It  was  used  as  such.  For  the 
plaintiff  now  to  contend  that  the  sale  was  not 
made  upon  the  original  and  the  authoritative 
plat,  but  that  the  dimensions  were  to  be  deter- 
mined by  the  imperfect  erroneous,  and  botch- 
ed copy,  or  substitute  used  only  temporarily, 
and  because  the  original  could  not  then  be 
had,  is  to  say  the  least  that  can  be  said  of 
it,  a  mere  quibble,  and  will  avail  him  nothing. 
"It  is  a  general  and  a  well-settled  rule  of  law 
that  a  deed,  for  the  description  of  land  con- 
veyed, may  refer  to  another  deed,  or  to  a  map 
and  the  deed  or  map  to  which  reference  Is 
thus  made  is  considered  as  Incorporated  in 
the  deed  Itself."  McCullough  v.  Old,  108  Cal. 
629,  41  Pac.  420 ;  Ballard's  Law  of  Real  Prop. 
184. 

Here  there  was  no  written  deed,  and  there- 
fore the  description  of  the  land  and  the  pur- 


pose of  the  copy  of  the  plat  must  be  det^ 
mined  by  what  they  said,  and  what  theli  nn- 
derstandlng  waa  at  the  time ;  and  this  will  be 
considered  as  their  deed.    Suppose  there  bad 
been  a  written  deed  executed  in  which  as  to 
the  description  of  the  land,  the  following 
clause  designating  the  land  should  appear: 
"The  following  described  tract  of  land,  to 
wit:    One  blodc  of  land,  No.  83,  as  is  sbown 
by  a  copy  of  a  plat  hereto  attached,  wbidi 
said  plat  is  by  the  parties  hereto  not  certainly 
known  but  supposed  and  intended  to  t>e  an 
exact  copy  of  a  plat  of  the  town  of  Bartles- 
ville,  made  by  authority  of  the  United  States 
government,  by  its  townsite  commissioners, 
but  which  said  government  map  is  not  now 
obtainable,  or  within  the  reach  of  the  parties 
hereto  7"   Does  any  one  doubt  but  that  that  r^- 
erence  to  the  townsite  map  in  the  deed  would 
make  it  a  part  of  It,  and  that  the  descriptian 
of  the  land  as  contained  In  that  map  would 
govern?    Is  not  the  Intention  of  the  parties 
made  clear  by  the  reference?   Ahd  tliis  la  the 
exact  situation  of  the  parties  here,  except  one 
contract  would  be  written  and  the  other,  ex- 
cept as  to  the  map,  is  verbaL    "Where  a  deed 
contains  two  descriptions,  each  complete  In 
Itself,  of  the  land  conveyed,  one  description 
including  all  of  the  land  included  in  the  other, 
and  more  besides,  the  deed  passes  title  to  all 
the  land  contained  in  the  larger."    4  Ballard, 
Law  Real  Prop.  1 191 ;  Lake  Erie  &  W.  R.  Ca 
V.  Whitney,  155  111.  514,  40  N.  a  1014,  28 
L.  R.  A.  612,  46  Am.  St  Rep.  356.    To  our 
minds  the  proof  was  so  clear  and  certain  that 
these  transactions  relating  to  the  limits  of 
the  land  being  sold  had  reference  to  the  town- 
site  map,  which  included  the  land  in  contro- 
versy within  the  block  No.  83,  that  we  are 
of  the  opinion,  and  so  bold,  that  the  court 
erred  in  overruling  the  defendant's  motloii 
for  peremptory  instruction  to  return  a«  ver- 
dict for  him.    At  the  end  of  the  testimony, 
the  court  should  have  taken  the  case  from  tlie 
Jury  by  peremptorily  instructing  tbem  to  find 
for  the  defendant 

The  Judgment  of  the  court  below   la  re- 
versed, and  the  cause  remanded. 


TOWNSBND,    J.,    concurs. 
O.  J.,  not  participating. 


RAYMOND. 
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STATE)  T.   GOHDON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  21,  1906.) 

1.  Homicide— Provocation  of  Diffioultt. 

One  who  provokes  a  combat,  in  order  to 
have  a  pretext  for  liilling  his  adversary  or  do- 
ing him  great  bodily  harm,  is  ^ilty  of  murder 
in  the  first  degree  if  he  Icills  his  adversary  dur- 
ing the  combat,  regardless  of  any  extremity  to 
which  he  may  be  reduced  in  the  combat. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26| 
Cent  Dig.  Homicide,  i  149.] 

2.  Same. 

One  who  provokes  a  difficulty  withont  fe- 
lonious intent,  out  intending  merely  an  ordinary 
battery,  and  during  the  progress  of  the  difficulty 
ia  compelled  to  take  the  life  of  his  adversary 
in  order  to  save  his  own  life,  ia  guilty  of  man- 
alanghter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  |  149.] 
&  Sams— Abarooniro  Difficulty. 

One  who,  having  entered  into  a  fight  with- 
out felonioos  intent,  seeks  in  good  faith  to 
abandon  it  and  withdraws  as  far  as  he  can,  but 
is  still  pursned  by  his  adversary,  is  justified  in 
killing  his  adversary,  if  it  is  necessary  so  to 
do  to  save  hia  own  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  i  151.] 
4.  Same— Manslauohte»— Pbovooation— Iif- 

BOXTIKG   WOBDS. 

Neither  words  of  reproach,  nor  contemptn- 
ous  or  insulting  actions  or  gestures,  unaocom" 
panied  by  a  personal  assault  or  trespassing 
against  lands  or  goods,  constitutes  sufficient 
provocation  to  reduce  the  killing  of  the  person 
offering  the  provocation  from  mnrder  to  man- 
slaughter; but,  to  have  such  effect,  the  provo- 
cation must  consist  of  personal  violence. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  §|  05-75.] 
fi.  Same  — Self-Defense  —  Fobfeitttbe  of 

RiOHT— RBSIOTANCB  of  ASSAULT. 

One  who  is  assaalted  by  another,  withont 
baving  either  brought  on  or  voluntarily  entered 
into  the  difficulty  with  a  view  to  take  advantage 
thereof,  does  not  forfeit  his  right  to  self-defense 
by  voluntarily  resisting  the  assault. 

[Ed.   Note. — ^For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  {{  168,  169.] 

6.  Same. 

Since  insulting  words  are  not  provocation 
sufficient  to  Justify  an  assault  upon  the  person 
using  them,  ue  use  of  such  words  by  defendant 
against  deceased  did  not  put  defendant  in  the 
wrong  in  resisting  an  assault  made  upon  him 
by  deceased,  and  defendant  had  a  right  to  vol- 
untarily defend  himself  against  such  assault. 

[Ed.   Note. — For  cases  in  point,  see  vol.  M, 
Cent.  Dig.  Homicide,  i  69.] 
7. .  Same— Appbkhension   of   Injdbt— Ques- 
tion FOK  JUBY. 

On  the  issue  of  self-defense  in  homicide, 
whether  defendant,  who  was  a  small,  weak  man, 
had  reasonable  cause  to  apprehend  that  deceas- 
ed, who  was  a  large,  strong  man,  was  abont  to 
kill  him  or  do  him  some  great  bodily  harm,  held, 
under  the  evidence,  a  question  for  the  jury. 
8.  SAitE— Reality  of  Danoeb. 

It  is  not  necessary,  in  order  to  entitle  de- 
fendant to  an  acquittal  of  a  charge  of  homicide 
on  the  ground  of  self-defense,  that  the  danger 
in  which  defendant  found  himself  should  have 
been  i«»l  or  actual,  or  that  such  danger  should 
have  been  then  impending  and  about  to  fall  on 
defendant :  but  it  is  only  necessary  that  defend- 
ant should  have  had  reasonable  cause  to  ap- 
prehend immediate  danger  of  a  design  to  com- 
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mlt  a  felony,  or  to  do  defendant  great  bodily 
harm. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {g  15S-16S.] 

9.  Cbiminai,  Law  —  Appbai.  —  Review  of 
Facts. 

It  is  only  in  case  of  a  flagrant  abuse  of 
discretion  that  the  Supreme  Court  will  inter- 
fere with  a  ruling  of  the  trial  court  denying 
a  new  trial  in  a  criminal  case  on  the  ground  of 
the  incompetency  of  certain  jurors,  where  such 
ruliu]s  involves  the  determination  of  a  question 
of  fact 

Appeal  from  Circuit  Oonrt,  Boone  County ; 
Alex.  H.  Wallar,  Judge. 

Fleetwood  Qordon  was  convicted  of  man- 
slaughter In  the  fourth  degree,  and  appeals. 
Reversed. 

O.  Guitar,  8.  Turner,  J.  L.  Stephens,  3.  G. 
OUlespy,  B.  W.  Hlnton,  and  W.  M.  Williams, 
for  appellant  The  Attorney  General  and 
John  Eoinlsh,  for  tBe  State. 

GANTT,  J.  On  the  18th  day  of  October, 
1902,  the  grand  jury  of  Boone  county.  Mo., 
at  the  October  term  of  the  circuit  court,  re- 
turned an  indictment  against  the  defendant, 
charging  him  with  murder  In  the  first  degree 
of  Hugo  G.  Doelllng  on  the  8th  day  of  July, 
1902.  The  defendant  was  duly  arraigned  up- 
on said  indictment  and  entered  his  plea  of 
not  guilty  thereto.  At"  the  February  term, 
1904,  the  defendant  was  put  upon  his  trial 
before  a  jury,  and  was  convicted  of  man- 
slaughter In  the  fourth  degree,  and  his  pun- 
ishment assessed  at  Imprisonment  in  the 
state  penitentiary  for  a  term  of  two  years. 
Motions  for  new  trial  and  In  arrest  of  judg- 
ment were  filed  In  due  time,  beard,  and  over- 
ruled, and  exceptions  saved,  and  from  the 
judgment  and  sentence,  the  defendant  appeal- 
ed to  this  court 

The  evidence  on  behalf  of  the  state  tended 
to  prove  the  following  facts:  On  the  8th  day 
of  July,  1902,  Hugo  G.  Doelllng  was  the  pro- 
prietor of  and  conducted  a  restaurant  in  the 
city  of  Columbia,  Boone  county.  Mo.  He  was 
living  with  his  wife  and  child  in  rooms  Im- 
mediately above  the  restaurant,  and  had  lived 
in  the  city  about  one  year.  The  defendant 
was  an  attorney  at  law  residing  and  practi- 
cing at  said  city.  An  account  against  Doelllng 
amounting  to  about  $40  had  been  placed  In 
the  hands  of  the  defendant  for  collection.  It 
appears  that  the  deceased  bad  been  slow  in 
the  payment  of  this  bill,  and  the  defendant. 
In  the  discharge  of  bis  duty  to  his  client,  had 
visited  Doelllng  several  times  prior  to  the  8th 
of  July,  1902,  to  collect  the  same.  On  the  8th 
of  July,  defendant's  client,  who  owned  the 
account,  had  called  at  defendant's  office 
during  his  absence  and  requested  defendant's 
father  to  ask  the  defendant  to  call  at  bis  hotel 
at  the  noon  hour  to  see  him  In  regard  to  this 
account  When  the  defendant  received  this 
Information,  he  took  the  account  and  started 
to  the  hotel.  He  went  first  to  the  restaurant 
of  Doelllng,  and  went  In  to  see  Doelllng  about 
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It  Several  people  were  In  the  restaurant  at 
the  time,  eating  dinner.  Doelling  was  bnay 
In  the  dining  room,  and  when  the  defendant 
entered  the  front  room  of  the  restaurant 
DoelUng  came  from  the  dining  room  to  meet 
the  defendant  In  the  front  room.  It  appears 
that  Mrs.  Doelling  waa  near  where  they  met 
According  to  the  dying  declaration  of  the  de- 
ceased, when  the  deceased  approached  the 
defendant,  the  defendant  presented  hln^  the 
account  and  said,  "What  are  you  going  to  do 
about  this  bill?"  and  the  deceased  said, 
"Walt,  come  In  after  dinner,"  and  the  de- 
fendant said,  "You  son  of  a  bitch,  I  won't  do 
It ;  I  will  not  wait,"  to  which  Doelling  replied, 
"How  dare  you  come  into  my  house  and  call 
me  such  names?"  To  which  defendant  re- 
plied, "You  son  of  a  bitch,  I  will  kill  you 
besides."  At  this  point  the  deceased  In  his 
dying  declaration  says,  when  he  said  this,  "I 
struck  him  with  my  fist,*  and  he  then  pulled 
his  knife  and  cut  me."  Mrs.  Doelling  did  not 
remember  seeing  her  husband  strike  him,  but 
says  that  immediately  after  the  hot  words 
passed  between  them  they  were  In  a  scuffle, 
before  she  realized  anything.  The  conversa- 
tion between  the  deceased  and  the  defendant 
was  In  such  low  tones  that  none  of  the  persons 
who  were  taking  their  dinner  at  the  time  ob- 
served that  any  difficulty  existed  between  the 
parties  at  all,  until  their  attention  was  direct- 
ed br  the  scuffle  between  the  defendant  and 
the  deceased,  and  none  of  them  testified  as  to 
who  began  the  difficulty.  After  they  had 
scuffled  a  few  seconds,  Doelling  put  his  hand 
on  bis  side,  and  said,  "He  has  stabbed  me," 
and  ran  out  of  the  door  crying  "Murder !" 
Doelling  then  ran  to  the  comer  of  the  block, 
and  then  out  diagonally  into  the  middle  of  the 
street.  As  Doelling  and  the  defendant  sepa- 
rated In  the  restaurant  the  defendant  was 
seen  holding  a  knife  in  bis  hand.  Some  of 
the  witnesses  called  it  a  dagger.  Some  called 
it  a  "spring  button  knife."  One  witness  said 
the  blade  was  about  five  inches  long.  As 
Doelling  went  up  the  street  the  defendant  fol- 
lowed, and  when  Doelling  went  out  Into  the 
middle  of  the  street  the  defendant  continued 
straight  ahead  and  went  to  his  room.  The 
evidence  on  behalf  of  the  defendant  tends  to 
show  that  the  deceased  felt  unkindly  towards 
him  because  he  had  insisted  on  his  paying  the 
account  It  was  in  evidence  that  the  de- 
ceased upon  one  occasion,  speaking  of  the  de- 
fendant, said,  "If  that  Q —  d^  redheaded 
Fleet  Gordon  comes  back  here  bothering  me 
about  that  thing  any  more,  I  will  break  his 
neck  and  stamp  him  through  the  floor."  The 
defendant  testified  that  when  he  went  into 
the  deceased's  place  of  business,  the  deceased 
approached  him  and  In  an  angry  voice  asked 
him  what  be  wanted  there,  and  that  defend- 
ant replied  politely  that  he  had  come  again  to 
see  about  the  payment  of  that  account,  and 
the  deceased  requested  him  to  call  later  in  the 
evening;  that  thereupon  the  defendant  told 
him  that  he  had  held  this  account  for  quite 
a  while,  and  had  frequently  been  dlsapxwlnted 


in  the  promises  of  the  deceased,  and  was  tired 
fooling  with  him,  and  that  thereupon,  without 
more,  the  deceased  struck  him  a  heavy  blow 
In  the  temple;  that  the  blow  dazed  and 
staggered  the  defendant  and  thereupon  the 
deceased  grabbed  the  defendant  with  his  left 
aim  around  his  head,  pressed  the  defendant  to 
his  body,  and  began  choking  him;  and  that 
while  in  this  position  the  defendant  pulled  his 
knife  out  of  his  pocket  and  cut  the  deceased, 
In  order  to  liberate  himself  and  prevent  the 
deceased  from  Inflicting  great  bodily  barm 
upon  him.  After  going  into  the  street  Doel- 
ling was  assisted  upstairs  to  his  rooms,  and 
the  surgical  examination  revealed  that  be  had 
received  three  stab  wounds:  One  on  the  left 
shoulder,  commencing  at  the  spine  and  run- 
ning toward  the  neck;  a  second  one,  about 
three  inches  from  the  spine,  between  the  ninth 
and  tenth  ribs,  about  an  Inch  long.  This  sec- 
ond wound  went  straight  In  about  two  and  a 
half  Inches,  cutting  the  intercostal  artery  and 
penetrating  the  limg.  The  third  wound  was 
between  the  eight  and  ninth  ribs,  about  two 
and  a  half  Inches  deep,  and  cutting  Into  the 
loop  of  the  IntestineB.  These  wounds  wae 
fatal,  and  Duelling  died  that  night  about  half 
past  10  o'clock.  The  evidence  also  disclose!: 
that  the  deceased  (Doelling)  was  a  large. 
athletic,  and  powerful  man,  wrighing  accord- 
ing to  the  different  judgments  of  the  witnesses 
from  165  to  176  pounds,  and  that  the  defend- 
ant (Gordon)  is  physically  small,  much  under 
the  average  of  strength  and  power. 

The  court  Instructed  the  Jury  on  murd^  in 
the  first  degree  and  second  d^ee  and  man- 
slaughter in  the  fourth  degree.  For  the  state 
the  court  gave  instruction  No.  10  In  the  fol- 
lowing words:  "If  the  Jury  believe  and  find 
from  the  evidence  that  the  defendant  had  an 
altercation  with  Hugo  G.  Doelling,  which  re- 
sulted In  the  death  of  said  Doelling,  and  that 
the  defendant  commenced  such  difficulty  or 
volimtarlly  entered  Into  the  same  with  the 
felonious  Intent  to  take  advantage  of  the 
quarrel  thus  begim  and  to  kill  said  Doelling 
or  to  do  him  some  great  bodily  harm,  ihen 
there  is  no  self-defense  In  this  case,  and  the 
Jury  win  not  acquit  the  defendant  on  that 
ground.  And  this  is  true,  no  matter  how 
violent  defendant's  passion  became,  or  hanl 
he  was  pressed,  or  how  Imminent  his  peril 
may  have  become  during  said  difficulty.  You 
are  further  Instructed,  however,  that  althousb 
you  may  believe  from  the  evidence  and  be- 
:  yond  a  reasonable  doubt  that  defendant  had 
I  an  altercation  with  Hugo  G.  Doelling  whioh 
resulted  In  the  death  of  said  Doelling.  and 
that  said  defendant  brought  on  or  volnntarii.v 
entered  Into  said  difficulty,  during  the  proc- 
ress  of  which  difficulty  defendant  Intentions '- 
ly  stabbed  and  killed  said  DoelUng,  yet  if  you 
further  find  from  the  evidence  that  he  did  not 
I  bring  on  or  enter  Into  said  difficulty  with  tb<> 
view  to  take  advantage  of  the  quarrel  thi> 
j  begun  and  to  slay  said  Doelling  or  to  do  hiiii 
I  some  great  bodily  harm,  then  the  defendaot 
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cannot  be  Justified  on  the  gromids  of  self- 
defense,  and  the  killing  was  manslaughter  In 
the  fourth  degree,  and  the  jury  will  so  find, 
no  matter  how  hard  pressed  defendant  was  or 
Imminent  his  peril  may  have  become  during 
said  difficulty."    The  court  also  modified  In- 
structions Noe.  1  and  2,  asked  by  the  defend- 
ant, by  Insertion  of  the  words  "If  necessary," 
so  as  to  make  said  instructions  read  as  fol- 
lows:   "(1)  If  the  Jury  believe  from  the  evi- 
dence that  at  the  time  of  the  killing  of  the 
deceased  (Doelling),  as  charged  in  the  indict- 
ment, the  defendant  (Gordon)  went  to  the 
business  house  of  said  Doelling,  In  Columbia, 
to  collect  a  claim  theretofore  placed  in  his 
hands  as  an  attorney  for  collection,  and  that 
then  and  there  an  angry  controversy  suddenly 
arose  between  said  parties,  followed  by  blows 
Inflicted  with  his   (Doelling's)   fists  on  the 
head,  face,  or  body  of  said  Gordon,  and  that 
said  Doelling  was  a  large,  athletic,  and  power- 
ful man,  and  that  Gordon  was  a  physically 
small  man,  under  the  average  of  strength  and 
power,  and  that  he  had  then  and  there  en- 
tertained a  design  to  do  blm  (Gordon)  some 
great  personal  injury  with  his  fists,  by  reason 
of  bis  (Doelling's)  superior  physical  strength, 
and  that  there  was  then  and  there  Imminent 
danger  of  the  accomplistmient  of  such  design, 
then  the  defendant  (Gordon)  was  justified 
under  the  law  in  cutting  or  stabbing  deceased, 
and  even  to  kill  him  (deceased),  if  necessary 
to  prevent  the  accomplishment  of  such  design, 
even  though  the  Jury  shall  further  believe 
from  the  evidence  that  said  Doelling  was  un- 
armed at  the  time.     (2)  If  the  defendant  had 
any   reasonable  cause  to  believe,  from  the 
words,  acts,  and  conduct  of  the  deceased,  that 
he  had  a  design  to  do  him  some  great  personal 
injary,  and  that  such  design  was  about  to  be 
accomplished,  then  defendant  had  a  right  to 
act  on  appearances,  and  to  cut  or  stab  de- 
ceased (If  necessary)  to  prevent  the  accom- 
plishment of  such  design ;  and  in  this  connec- 
tion the  jury  are  fiurther  instructed  that  de- 
fendant was  not  required  to  nicely  gauge  the 
force  used,  but  that  he  could  use  any  means 
that  appeared  reasonably  necessary  under  the 
circumstances.     Neither  is  it  necessary  to  this 
defense  that  his  danger  should  have  been  real 
or  actual,  or  that  it  should  have  been  Impend- 
ing and  about  to  fall;  but  If  he  had  reason- 
able cause  to  believe,  and  did  believe,  these 
facts,  and  cut  the  deceased  to  prevent  such 
expected  harm,  then  you  must  acquit  on  the 
ground  of  self-defense."    The  other  instruc- 
tions will  be  noted  as  far  as  necessary  in  the 
discussion  of  the  case,  together  with  the  objec- 
tions of  the  defendant  to  them. 

1.  One  of  the  principal  contentions  In  this 
case,  and  one  which  requires  consideration,  is 
that  the  court  erred  In  giving  the  tenth  in- 
struction on  behalf  of  the  state.  This  in- 
struction is  set  forth  In  full  in  the  statement 
whlcb  accompanies  this  opinion.  No  criti- 
cism Is  made  on  the  first  clause  of  this  in- 
struction, which  told  the  jury  that  if  the 
defendant  brought  on  the  difficulty  with  a 


felonious  Intent  to  kill  the  deceased,  or  to  do 
him  some  great  bodily  barm,  then  the  de- 
fendant could  not  be  justified  on  the  ground 
of  self-defense,  as  a  legal  proposition,  where 
the  evidence  warrants  such  an  instruction; 
but  it  is  earnestly  Insisted  that  the  latter 
portion  of  the  Instruction  in  effect  advised 
the  jury  that,  although  the  defendant  volun- 
tarily entered  into  the  difficulty  without  any 
felonious  intent  and  without  any  purpose  to 
do  great  bodily  harm  and  after  the  same  had 
been  brought  on  by  the  deceased,  the  jury 
were  bound  to  ignore  any  evidence  tending  to 
show  self-defense,  and  must  at  all  events 
convict  defendant  of  manslaughter.  On  the 
part  of  the  state  It  la  Insisted  that  this  la 
a  misconstruction  of  the  instruction;  that 
this  portion  of  the  instruction  was  not  at- 
tempting to  deal  with  the  question  of  self- 
defense,  but  its  purpose  was  to  declare  the 
law  as  announced  in  State  v.  Partlow,  90 
Mo.  608,  4  S.  W.  14,  59  Am.  Rep.  31,  in  which 
the  distinction  was  drawn  between  the  per- 
fect and  Imperfect  right  of  self-defense.  In 
that  case  this  court  accepted  the  doctrine 
announced  in  Reed  v.  State,  11  Tex.  App. 
509,  40  Am.  Rep.  795,  as  follows:  "It  may 
be  divided  into  two  general  classes,  to  wit, 
perfect  and  imperfect  right  of  self-defense. 
A  perfect  right  of  self-defense  can  only  ob- 
tain and  avail  where  the  party  pleading  it 
acted  from  necessity,  and  was  wholly  free 
from  wrong  or  blame  in  occasioning  or  pro- 
ducing the  necessity  which  required  his  ac- 
tion. If,  however,  he  was  In  the  wrong — if 
he  was  himself  violating  or  in  the  act  of 
violating  the  law — and  on  account  of  his 
own  wrong  was  placed  in  a  situation  where- 
in it  became  necessary  for  him  to  defend 
himself  against  an  attack  made  upon  himself, 
which  was  superinduced  or  created  by  bis 
own  wrong,  then  the  law  justly  limits  his 
right  of  self-defense,  and  regulates  It  ac- 
cording to  the  magnitude  of  his  own  wrong. 
Such  a  state  of  case  may  be  said  to  illustrate 
and  determine  what  In  law  would  be  de- 
nominated the  'Imperfect  right  of  self-de- 
fense.' Whenever  a  party  by  his  own  wrong- 
ful act  produces  a  condition  of  things  where- 
in it  becomes  necessary  for  his  own  safety 
that  he  could  take  life  or  do  serious  bodily 
harm,  then.  Indeed,  the  law  wisely  imputes 
to  him  bis  own  wrong  and  its  consequences, 
to  the  extent  that  they  may  and  should  be 
considered  In  determining  the  grade  of  of- 
fense which,  but  for  such  acts,  would  never 
have  been  occasioned.  How  far  and  to  what 
extent  he  will  be  excused  or  excusable  in  law 
must  depend  on  the  nature  and  character  of 
the  act  be  was  committing,  and  which  pro- 
duced the  necessity  that  he  should  defend 
himself.  When  his  original  act  was  in  vio- 
lation of  law,  then  the  law  takes  that  fact 
Into  consideration  in  limiting  his  right  of 
defense  and  resistance  whilst  in  the  perpetra- 
tion of  such  unlawful  act.  If  he  was  en- 
gaged in  the  commission  of  a  felony,  and  to 
prevent  its  commission  the  party  seeing  It, 
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or  about  to  be  injured  thereby,  makes  a  ylo- 
lent  assanlt  upon  him,  calculated  to  prodnce 
.  death  or  serious  bodily  harm,  and  in  resisting 
such  attack  he  slay  his  assailant,  the  law 
would  Impute  the  original  wrong  to  the  homi- 
cide, and  make  it  murder.  But,  if  the  origi- 
nal wrong  was  or  would  have  been  a  mis- 
demeanor, then  the  homicide  growing  out 
of  or  occasioned  by  it,  though  in  self-defense 
from  any  assault  made  upon  him,  would  be 
manslaughter  naier  the  law."  Bishop,  In 
the  second  volume  of  Criminal  Law  (section 
701),  states  the  rule  in  these  words:  *A 
common  case  is  where  two  persons  upon  a 
sudden  quarrel  engage  In  mutual  combat: 
then  If  either  one  In  the  heat  of  it  kills  the 
other,  though  with  a  deadly  weapon,  the  of- 
fense Is  In  most  circumstances  only  man- 
slaughter. When  the  combat  has  become 
mutual,  it  ordinarily  ceases  to  be  of  Im- 
portance by  which  party  the  first  blow  was 
given;  and,  as  we  have  seen,  it  makes  no 
difference  though  the  blow  which  proved  fatal 
was,  while  prompted  by  the  heat  of  the  fight, 
inflicted  with  the  intent  to  take  life." 

Thus  it  will  be  observed  that  in  Partlow's 
Case  this  court  held  that  the  right  of  perfect 
or  Imperfect  self-defense  depended  upon  the 
intent  with  which  the  assailant  brought  on 
the  quarrel.  If  he  provoked  the  combat,  or 
produced  the  occasion  In  order  to  have  a  pre- 
text for  killing  his  adversary  or  doing  him 
great  bodily  harm,  the  killing  will  l>e  murder 
in  the  first  degree,  no  matter  to  what  ex- 
tremity he  may  have  been  reduced  In  the 
combat;  If,  on  the  other  band,  he  had  no 
felonious  intent,  intending  merely  an  ordi- 
nary battery,  and  during  the  progress  of  the 
fight  is  compelled  to  take  the  life  of  his  ad- 
versary In  order  to  save  his  own,  he  is  guilty 
of  manslaughter ;  or  if,  having  entered  Into 
a  fight  without  felonious  intent,  he  seeks  in 
good  faith  to  abandon  It  and  withdraws  as  far 
as  he  can,  and  bis  adversary  still  pursues 
him,  then  if  necessary  to  save  his  own  life 
he  slay  his  opponent,  he  will  be  Justified.  At 
common  law  words  of  reproach,  how  grievous 
soever,  were  not  provocation  sufficient  to 
free  the  party  killing  from  the  guilt  of  mur- 
der; nor  were  contemptuous  or  insulting 
actions  or  gestures,  wlthont  an  assault  up- 
on the  person;  nor  was  any  trespassing 
against  lands  or  goods  to  have  the  effect  To 
reduce  the  guilt  of  killing  to  a  grade  of  man- 
slaughter, the  provocation  must  consist  of 
I)ersonaI  violence.  1  East's  Pleas  of  the 
Crown,  233;  4  Biackstone,  Com.  201;  State 
v.  Weiners,  66  Mo.  13.  And  the  common-law 
rule  In  this  respect  is  firmly  established  in 
this  state  by  a  long  line  of  decisions.  State 
V.  Starr,  38  Mo,  271;  State  v.  Branstetter, 
65  Mo.  149.  State  v.  Hill,  69  Mo.  451; 
State  v.  Elliott,  98  Mo.  150,  11  S.  W.  566; 
State  v.  Gartrell,  171  Mo.  616-619,  71  S.  W. 
1045. 

Recurring,  now,  to  the  latter  clause  of 
Instruction  No.  10  given  by  the  court  and 
measuring  it  by  the  for^^lng  established 


principles  of  criminal  law  In  tbls  state  and 
in  the  light  of  the  testinwny,  was  it  a  cor- 
rect guide  to  the  jury,  or  Is  it  open  to  the 
objection  urged  by  the  defendant  on  this  ap- 
p^7  It  is  to  be  observed  in  the  first  place 
that  it  predicates  the  guilt  of  the  defendant 
of  manslaughter  In  the  fourth  degree  upon 
one  of  two  alternatives,  either  that  the  de- 
fendant brought  on  or  voluntarily  entered 
into  the  said  difilculty,  and  stabbed  and  killed 
Doelling,  and  in  either  case  deprived  him 
of  the  right  of  self-defense.  It  does  not  tell 
the  jury  that  if  the  defendant  brought  on  the 
dlfflcnlty  by  any  wrongful  or  unlawful  act 
of  his,  with  a  design  to  commit  a  battery  or 
an  assault  without  any  felonious  Intent  to 
take  advantage  of  the  quarrel  thus  begtm 
and  to  kill  Doelling  or  do  him  some  great 
bodily  harm,  then  he  was  guilty  of  man- 
slaughter only;  but  it  In  effect  directs  the 
jury  that  if  he  voluntarily  entered  into  the 
difficulty,  even  though  he  had  committed  no 
asault  or  offered  any  personal  violence  to 
the  deceased,  but  had  only  applied  an  in- 
sulting epithet  or  opprobrious  language  to 
the  deceased,  and  the  deceased  npon  this 
provocation  only  had  assaulted  him,  and  the 
defendant  had  voluntarily  resisted  the  as- 
sault thus  made  npon  him  by  the  deceased, 
still  he  had  no  right  of  sdf -defense.  It  bus 
been  ruled  in  various  cases  by  this  court 
that  self-defense  is  an  affirmative,  IntaiUoniil 
act  and  in  that  sense  is  voluntary,  and  while. 
perhaps,  it  was  too  strongly  put  in  State  r. 
Rapp,  142  Mo.,  loc.  dt  448,  44  S.  W.  270,  to 
■ay  that  'Voluntarily  entering  into  a  difficnlty 
la  not  an  ingredient  of  any  homicidal  crime," 
as  was  said  in  that  case,  still  we  think  It  is 
clear  that  when  one  is  assaulted  by  another, 
and  he  neither  bronght  on  nor  voluntarily 
entered  into  such  a  difllcnlty,  with  a  view  to 
take  advantage  of  a  quarrel  begun  between 
him  and  his  opponent  be  does  not  forfeit 
his  right  of  self-defense  by  voluntarily  re- 
sisting the  assault  made  upon  him;  and  if 
the  circumstances  are  such  that  when  thus 
assaulted,  he  has  reasonable  cause  to  believe 
and  does  believe  that  his  opponent  then  koA 
there  entertains  a  design  to  kill  him  or  do 
him  some  great  bodily  harm,  and  there  is 
imminent  danger  of  the  accompllshmoit  of 
Bucb  design,  then  he  may  resist  the  accom- 
pllshmoit  of  such  a  purpose  by  klUing  his 
adversary  to  prevent  the  accomplishmait  of 
such  a  purpose. 

In  the  instruction  we  are  considering  the 
court  told  the  jury  that  although  tbey 
might  "find  from  the  evidence  that  the  de- 
fendant did  not  bring  on  or  enter  into  aaid 
difficulty  with  a  view  to  take  advantage  of 
the  quarrel  thus  begun  and  to  slay  Doelling 
or  to  do  him  some  great  bodily  harm,  the 
defendant  could  not  be  justified  on  the 
ground  of  self-defense  and  the  killing  was 
manslaughter  in  the  fourth  d^ree,  no  mat- 
ter how  hard  pressed  defendant  was  or  how 
imminent  his  peril  may  have  become  dnrtoc 
said  dlfllculty."^I^^^^^i^^^j^thoagh 
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the  JU17  might  hay«  found  that  the  defend- 
ant did  no  more  than  apply  words  of  abuse 
and  opprobrloos  epithets  to  the  deceased 
(Doelling),  and  did  not  aasanlt  him,  and  that 
Doelllng  flrst  assaulted  the  defendant  by 
striking  him  with  his  fist  and  was  the 
aggressor  in  the  difficulty,  yet  if  the  defend- 
ant voluntarily  entered  Into  the  difficulty 
to  the  extent  of  defending  himself,  then  the 
defendant  forfeited  his  right  of  self-defense. 
While  It  may  have  been  the  intention  of 
the  £ourt  to  have  instructed  the  jury  that 
If  the  defendant  provoked  the  combat  or 
produced  the  occasion,  intending  merely  an 
ordinary  battery,  and  during  the  progress 
of  the  flght  was  compelled  to  take  the  life 
of  Doelllng  in  order  to  save  his  own,  he 
was  guilty  of  manslaughter,  we  think  the 
instruction  failed  to  declare  the  law  in  such 
circumstances,  but  entirely  deprived  the  de- 
fendant of  the  right  of  self-defense  If  he 
voluntarily  entered  into  such  difficulty, 
though  his  only  purpose  was  to  defend  him- 
self against  the  unlawful  assault  of  Doelllng 
upon  him. 

It  Is  Insisted  by  the  Attorney  General  that 
this  instruction  in  no  manner  attempts  to 
deal  with  the  question  of  self-defense,  save 
to  eliminate  it  under  the  facts  predicated, 
and  that  the  doctrine,  of  self-defense  was 
fully  presented  In  another  instruction  on 
that  subject  We  agree  with  the  Attorney 
General  that  the  instruction  eliminates  the 
right  of  self-defense  from  the  case,  if  the 
Jury  should  find  that  the  defendant  volunta- 
rily entwed  into  the  combat,  even  to  defend 
himself  against  the  assault  flrst  lyade  upon 
him  by  the  deceased  (Doelling),  an  opponent 
greatly  his  superior  in  weight  and  strength, 
and  even  though  in  the  combat  thus  com- 
menced by  Doelllng  there  was  reasonable 
cause  to  apprehend  he  was  about  to  slay 
defendant  or  do  him  some  great  bodily 
harm.  We  concede  that  there  has  been  much 
indefinite  language  used  In  defining  the  rights 
and  duties  of  parties  in  these  homicide 
cases,  and  that  this  court  has  in  some  cases 
approved  instructions  much  like  the  one 
under  consideration;  but  since  the  decision 
in  the  Partlow  Case  the  circuit  courts  and 
this  court  have  discarded  the  doctrine  that 
the  mere  voluntarily  entering  into  a  difficulty 
in  defense  of  one's  life  or  limb  deprives  him 
bim  of  his  right  of  self-defense.  That  we 
may  not  be  misunderstood,  we  hold  there 
Ifl  a  radical  and  well-defined  distinction  be- 
tween the  right  of  one  who  brings  on  or 
provokes  a  difficulty  with  another,  with  the 
felonious  purpose  of  wreaking  his  vengeance 
by  killing  him,  to  avail  himself  of  the  right 
of  self-defense,  even  though  in  the  attempt 
to  perpetrate  his  crime  he  finds  himself  in 
Imminent  peril,  and  the  right  of  one  who 
neither  seeks  or  brings  on  a  difficulty,  but 
who,  finding  himself  assaulted,  exercises  his 
right  of  self-defense.  Likewise  we  think  it 
Is  equally  clear  that  if  one  wrongfully  com- 
mences a   difficulty   by   assaulting   another. 


and  only  intends  to  commit  a  misdemeanor 
or  ordinary  battery,  and  in  the  course  of  the 
combat  finds  it  necessary,  in  order  to  save 
his  own  life,  to  slay  his  adversary,  he  still 
has  the  imperfect  right  of  self-defense,  and 
a  homicide  committed  by  one  under  such 
circumstances,  even  though  he  was  at  fault 
in  the  beginning,  is  only  manslaughter,  be- 
cause he  had  no  felonious  purpose  in  bring- 
ing on  or  provoking  the  difficulty,  and  yet 
such  a  case  Is  different  from  that  which. is 
disclosed  in  the  record  before  us. 

Doelllng,  the  deceased.  In  his  dying  dec- 
laration, and  the  defendant,  the  only  two 
witnesses  who  speak  of  the  commencement 
of  the  combat  in  which  defendant  stabbed 
Doelllng,  both  agree  in  saying  that  the  de- 
ceased assaulted  the  defendant  by  striking 
him  a  blow  with  his  fist  on  the  side  of  the 
temple.  Deceased  says  he  did  this  because 
defendant  applied  a  foul  epithet  to  him,  and 
the  defendant  drew  his  knife,  after  he  was 
struck  by  deceased,  and  stabbed  deceased. 
On  the  other  hand,  defendant  testified  he 
did  not  use  the  foul  language  attributed 
to  him,  but  said  to  deceased  that  he 
(defendant)  "was  d — ^n  tired  of  fooling  with 
him  and  the  account,  too,"  and  thereupon 
deceased  struck  him  with  all  his  might  in 
the  temple,  and  a  fight  then  ensued,  in  which 
deceased  got  the  defendant  around  the  neck 
with  his  left  hand  and  pounded  him  with 
his  right  fist,  and  while  in  this  situation  de- 
fendant drew  his  knife  and  stabbed  deceased. 
Now,  upon  the  conceded  facts,  what  was  the 
right  of  the  defendant?  Conceding  that  de- 
ceased was  right  and  defendant  wrong  as 
to  the  use  of  the  Insulting  epithet,  and 
that  defendant  did  apply  the  opprobrious 
terms  to  deceased,  clearly  this  was  not  a 
provocation  which  would  Justify  deceased 
In  making  a  felonious  assault  upon  defend- 
ant; and  if  he  had  killed  defendant  upon 
such  a  provocation  his  offense  would  have 
been  murder,  not  manslaughter.  In  Boat- 
wright  V.  State,  89  Ga.  140,  16  S.  B.  21,  it 
appeared  that  the  deceased,  under  provoca- 
tion of  opprobrious  words,  attacked  the  de- 
ceased with  a  stick;  and  it  was  held  that, 
"where  a  battery  with  a  weapon  likely  to 
produce  death  was  being  CMnmitted  by  the 
deceased  upon  the  slayer  when  the  mortal 
blow  was  given,  the  fact  that  he  provoked 
the  battery  by  the  use  of  opprobrious  words 
would  not  put  the  slayer  In  the  wrong  for 
resisting  it  so  far  as  was  necessary  in  his 
defense,  and  a  seeming  necessity,  if  acted 
upon  in  good  faith,  would  be  equivalent  to 
a  real  necessity."  In  Butler  v.  State,  82 
Ga.  001,  19  S.  R  51,  it  was  ruled  that,  if 
the  assault  upon  the  accused  was  made  with 
a  weapon  likely  to  produce  death  and  in  a 
manner  apparently  dangerous  to  life,  the 
fact  that  the  accused  provoked  the  assault 
by  opprobrious  words  would  not  put  him 
in  the  wrong  for  resisting  it  so  far  as  neces- 
sary to  his  defense.  And  this  must  be  true 
in  this  state.    Either  the  law^ls  that  mere 
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words  of  reproach  or  opprobrious  epithets 
are  not  a  sufHcIent  provocation  to  Justify 
an  assault  npon  the  person  using  them,  or 
they  are.  If  they  are  not,  as  this  court 
has  always  declared,  then  the  deceased  was 
not  Justified  in  law  in  assaulting  and  strllc- 
ing  defendant,  even  though  we  accept  de- 
ceased's account  of  the  beginning  of  the  dif- 
ficulty; and,  this  being  true,  defendant  was 
not  In  the  wrong  when  resisting  the  assault 
thus  made  ni^n  him,  and  it  was  not  correct 
to  apply  to  him  the  law  as  to  one  who  was 
in  the  wrong  In  the  first  instance,  either 
in  provoking  a  difficulty  with  a  design  and 
Intent  to  slay  his  adversary,  or  even  the 
case  of  one  who  sought  or  provoked  a  difficul- 
ty by  a  wrongful  act,  but  Intended  to  com- 
mit only  a  misdemeanor  or  battery.  In  this 
case,  if  the  evidence  of  the  deceased  and 
defendant,  who  alone  testify  as  to  the  com- 
mencement of  the  difficulty.  Is  to  be  credited, 
defendant  did  not  give  the  deceased  any 
provocation,  which  the  law  recognizes,  which 
would  have  Justified  the  assault  made  by 
the  deceased  upon  defendant,  and  hence  the 
defendant  had  a  right  to  defend  himself 
against  that  assault,  and  to  do  so  voluntari- 
ly; and,  considering  the  great  disparity  In 
weight  and  size  and  the  character  of  the 
assault,  it  should  have  been  submitted  to  the 
Jury  whether  defendant  had  not  reasonable 
cause  to  apprehend  that  deceased  was  about 
to  kill, him  or  do  him  some  great  bodily  harm. 

Our  conclusion  Is  that  In  the  light  of  the 
more  recent  decisions  of  this  court  since 
the  Partlow  Case,  notwithstanding  there  are 
cases  which  seemingly  conflict  with  the 
view,  It  Is  error  to  Instruct  that  a  defendant 
In  a  personal  altercation  forfeits  the  right 
of  self-defense  merely  because  he  voluntarily 
engages  In  a  difficulty.  The  occasions  on 
which  this  right  Is  forfeited  have  been  point- 
ed out  in  the  foregoing  excerpts  from  the 
decision  in  State  v.  Partlow,  90  Mo.  608, 
4  S.  W.  14,  59  Am.  Rep.  31,  and  in  cases 
cited.  The  tenth  inBtruetion,  as  applied  to 
the  facts  in  this  record,  was  In  our  opinion 
misleading  and  erroneous.  It  was  not  made 
applicable  to  the  state  of  the  testimony,  and 
should  not  have  been  given,  even  when 
modified  by  omitting  the  clause  as  to  "volun- 
tarily entering  Into  the  difficulty,"  without 
fully  advising  the  Jury  as  to  what  consti- 
tutes provocation  that  will  Justify  an  assault 
and  as  to  what  is  meant  by  "provoking 
a  difficulty"  or  "being  free  from  fault." 
Mere  words  of  reproach  or  opprobrious 
epithets  do  not  constitute  su.ch  provocation 
as  would  put  the  defendant  in  any  degree 
in  the  wrong,  if  It  became  necessary  to  kill 
Doelling  in   his   own   defense. 

2.  The  criticism  of  instructions  3  and  6, 
on  the  ground  that  they  assume  that  the 
knife  with  which  defendant  stabbed  deceas- 
ed was  a  deadly  weapon,  is  without  merit 
Both  instructions  submit  the  question  as 
one  of  fact  to  the  Jury.  State  v.  Weeden, 
133  Mo.  83,  34  S.  W.  473. 


3.  As  to  the  alleged  failure  to  submit  to 
the  Jury  whether  the  dying  declaration  was 
In  fact  made,  we  think  there  was  no  just 
ground  of  complaint.  Defendant  asked  and 
obtained  an  Instruction  (No.  12)  which  as- 
sumed a  dying  declaration  had  been  made, 
and  was  exceedingly  favorable  to  defendant 
Besides, '  such  omission  can  readily  be  sup- 
plied on  another  trial. 

4.  The  instruction  on  reasonable  doubt 
was  substantially  correct;  but  we  again  ap- 
prove the  formula  expressed  on  this  -sub- 
ject In  State  t.  Nuesleln,  25  Mo.  111. 

5.  The  defendant  prayed  the  court  to  de- 
clare the  law  to  be  as  follows:  "(1)  If  the 
jury  believe  from  the  evidence  that  at  the 
time  of  the  killing  of  the  deceased  (Doelling). 
as  charged  in  the  indictment,  the  defend- 
ant (Gordon)  went  to  the  business  bouse  of 
said  Doelling,  in  Columbia,  to  collect  a  claim 
theretofore  placed  in  bis  bands  as  an  at- 
torney for  collection,  and  that  then  and 
there  an  angry  controversy  suddenly  arcs*- 
between  said  parties,  followed  by  blows 
inflicted  with  his  (Doelllng's)  fists  on  the 
head,  face,  or  body  of  said  Gordon,  and  tfaar 
said  Doelling  was  a  large,  athletic,  and 
powerful  man,  and  that  Gordon  was  physic- 
ally a  small  man,  under  the  average  of 
strength  and  power,  and  that  he  had  reason- 
able cause  to  believe  that  deceased  then 
and  there  entertained  a  design  to  do  him 
(Gordon)  some  great  personal  Injury  ■witli 
his  fists,  by  reason  of  his  (Doelllng's)  supe- 
rior physical  strength,  and  that  there  was 
then  and  there  Imminent  danger  of  the 
accomplishment  of  such  design,  then  the 
defendant  (Gordon)  was  Justified  under  the 
law  in  cutting  or  stabbing  the  deceased,  aiMl 
even  to  kill  him  (deceased),  to  prevent  the 
accomplishment  of  such  design,  even  thonfih 
the  jury  shall  further  believe  from  the  evi- 
dence that  said  Doelling  was  unarmed  at 
that  time.  (2)  If  the  defendant  bad  reacio:>- 
able  cause  to  believe,  from  the  words,  acts, 
and  conduct  of  the  deceased,  that  be  bad 
a  design  to  do  him  some  great  personal  in- 
jury, and  that  such  design  was  about  xo 
be  accomplished,  then  defendant  bad  a  rlgUx 
to  act  on  appearances,  and  to  cut  or  stab 
deceased  to  prevent  the  accomplishment  of 
such  design;  and  in  this  connection  thf 
jury  are  further  Instructed  that  defendant 
was  not  required  to  nicely  gauge  the  totx-\- 
used,  but  that  he  could. use  any  means  that 
appeared  reasonably  necessary  under  the  cir- 
cumstances. Neither  is  it  necessary  to  this 
defense  that  his  danger  should  have  been 
real  or  actiial,  or  that  It  should  have  been 
Impending  and  about  to  fall ;  but  If  he  ha<l 
reasonable  cause  to  believe,  and  did  believt-. 
these  facts,  and  cut  the  defendant  to  pre- 
vent such  expected  barm,  then  you  most 
acquit  on  the  ground  of  self-defense."  Tht> 
circuit  court  modified  these  two  instrnctJous 
by  adding  the  words  "If  necessary."  In  the 
first,  those  words  were  inserted  In  the  thirxl 
line  from  its  conclusion,^  after  the  words. 
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"and  even  to  kill  him  (deceased),  if  neces- 
sary." In  tbe  second  of  said  Instrnctlona, 
the  words  "If  necessary"  were  Inserted  after 
the  words  In  the  fifth  line,  "then  defendant 
had  a  right  to  act  on  appearances  and  to 
cat  or  stab  deceased,  if  necessary."  The 
words  "If  necessary"  add  nothing  to  the 
clearness  of  the  legal  propositions  asserted 
in  these  Instractlons.  The  instructions  were 
correct  without  them,  and,  while  the  legal 
mind  might  reconcile  them  with  tbe  re- 
mainder of  the  instructions,  they  were  cal- 
culated to  Impress  the  jury  with  the  Idea 
that  the  danger  to  defendant  must  have 
been  In  fact  real  or  actual,  or  that  he  must 
use  exactly  the  amount  of  force  necessary 
to  defend  himself  and  no  more,  whereas 
It  Is  the  settled  law  of  tbls  state  that  It 
is  not  necessary,  In  order  to  acquit  on  tbe 
ground  of  self-defense,  that  the  danger 
sbould  baTo  been  real  or  actoal,  or  that 
such  danger  should  have  been  then  impend- 
ing and  about  to  fall  on  defendant  It  is 
only  necessary  that  the  Jury  shall  bdleye 
that  tbe  accused  had  reasonable  cause  to 
apprehend  that  there  was  immediate  dan- 
ger of  a  design  to  commit  a  felony  or  to 
do  great  bodily  harm  to  the  defendant, 
about  to  be  accomplished. 

6.  As  a  reversal  of  the  Judgment  results 
from  the  errors  already  noted.  It  Is  unneces- 
sary to  consider  whether  the  court  err«d 
In  refusing  a  new  trial  on  the  ground  of 
the  lncomi>etency  of  two  Jurors,  furtha 
than  to  say  It  was  a  question  of  fact  which 
the  circuit, court  determined,  and  It  would 
require  an  exceptionally  flagrant  abuse  of 
discretion  to  Justify  our  Interference  on  such 
n  ground. 

For  the  reasons  assigned  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  the  views 
herein  expressed;  and  it  is  accordingly  so 
ordered. 

BURGESS,  P.   J.,  and  FOX,   J.,  concur. 


STATE  r.  LARBW. 

(Supreme  Court  of  Missouri,   Division  No.   Z 

Nov.  21,  1905.) 

1.  Cbimin^l  Law — Bill  or  Exceptions — Fn> 
mo. 

A  bill  of  exceptions,  filed  at  a  term  suc- 
ceeding that  at  which  accosed's  motion  for  a 
new  trial  was  disposed  of,  was  too  late,  though 
filed  at  a  snbseouent  term  to  which  his  motion 
in  arrest  of  judgment  was  regularly  continued 
and  determined. 

2.  Embezzlement— iKDicrMBNT— Statutes. 

An  indictment  for  embezzlement  in  the 
language  of  Rev.  St.  1899,  {  1912,  creating  tbe 
offense  of  embezzlement  by  an  agent,  clerk,  ai>- 
prentice,  servant,  collector,  etc.,  is  sufficient. 

[Sd.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Di^.  Embezzlement,  §  87;  vol.  27,  Cent 
I>jg.  Indictment  and  Information,  {  292.] 

3.  Sake. 

Rev.  St  1889,  i  1912,  provides  that  if  any 
agent  of  any  private  person,  or  if  any  agent  of 


any  corporated  company,  shall  embezale,  etc., 

he  shall  be  punished.    Held,  that  an  indictment 

under  such  section,  charging  that  defendant  was 

the  agent  and  servant  of  C.,  safficientlv  showed 

that    G.    was    a    private    person    within    such 

section. 

4.  Sami— Assert  or  Maoteb. 

Where  an  indictment  for  embezzlement 
charged  the  emplovment  of  defendant  b^  C.  as 
her  agent,  that  he  uad  taken  her  money  into  his 
possession  by  virtue  of  such  employment,  and 
that  he  embezzled  the  money  without  the  as- 
sent of  C,  the  owner  of  the  money,  it  was  not 
objectionable  for  failure  to  charge  that  the  em- 
bezzlement was  without  the  assent  of  defend- 
ant's "master  or  employer." 
6.  Same— Intent. 

An  Indictment  chaining  embezzlement  by 
an  agent  denounced  by  Rev.  St  1899,  i  1912, 
was  not  fatally  defective  for  failure  to  allege 
that  tbe  embezzlement  was  with  the  intent  to 
deprive  doCendant's  employer  of  her  property. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Embezzlement  i  40.] 
6,  Saxb— Means— Pebsons. 

An  indictment  for  embezzlement  Is  not  re- 
quired to  allege  the  means  by  which,  or  the  per- 
sons from  whom,  defendant  received  the  money 
charged  to  have  been  embezzled. 

[Ed.  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Embezzlement  I  ol.] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  O.  Taylor,  Judge. 

William  P.  Larew  was  convicted  <rf  em- 
bezzlement and  he  appeahi.     Affirmed. 

King  &  King,  for  appellant  The  Attorney 
General  and  N.  T.  Gentry,  for  the  State. 

GANTT,  J.  At  the  April  term,  1904,  of 
the  circuit  court  of  the  city  of  St.  Louis  the 
grand  Jury  returned  tbe  following  indict- 
ment against  the  defendant:  "The  grand 
Jurors  of  the  state  of  Missouri,  within  and 
for  the  body  of  tbe  city  of  St  Louis,  now 
here  in  court  duly  impaneled,  sworn,  and 
charged,  upon  their  oath  present  that  W. 
P.  Larew  on  or  about  the  fifteenth  day  of 
April,  one  thousand  nine  hundred  and  three, 
at  tbe  city  of  St  Louis  aforesaid,  being  then 
and  there  tbe  agent  clerk,  collector,  and 
servant  of  one  Mary  T.  Clark  (the  said  W. 
P.  Larew  not  being  then  and  there  a  person 
under  the  age  of  sixteen  years),  then  and 
there  by  virtue  of  such  employment  and  ofllce 
of  agent  clerk,  collector,  and  servant  as 
aforesaid,  did  have,  receive,  and  take  Into 
possession  and  under  his  care  and  control 
certain  money,  to  the  amount  and  value  of 
two  thousand  one  hundred  dollars,  the  same 
being  then  and  there  lawful  money  of  the 
United  States  of  the  value  of  two  thousand 
one  hundred  dollars,  the  money  and  personal 
property  of  the  said  Mary  T.  Clark,  the  em- 
ployer of  him  the  said  W.  P.  Larew,  and 
that  the  said  W.  P.  Larew,  the  said  money 
then  and  there  unlawfully,  feloniously, 
fraudulently,  and  Intentionally  did  embezzle 
and  convert  to  his  own  use  without  the  as- 
sent of  the  said  Mary  T.  Clark,  the  owner 
of  said  money,  and  with  tbe  unlawful,  feloni- 
ous, and  fraudulent  intent  then  and  there 
to  deprive  the  owner,  tbe  said  Marn  T. 
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Clark,  of  tbe  use  thereof;  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state."  He  was  tried  at  the  June 
term,  1904,  and  convicted  on  the  29th  of 
June.  1904,  and  his  punishment  assessed  at 
two  years  in  the  penitentiary.  He  filed  his 
motion  for  new  trial  in  due  time,  which  was 
overruled  on  the  31st  of  August  On  the 
same  day  the  defendant  filed  a  motion  in 
arrest  of  Judgment,  which  was  continued 
until  the  next  term  of  court  for  the  want 
of  time  to  determine  the  sam&  On  Movem- 
ber  2, 1904,  at  the  October  term  of  said  court, 
the  court  overruled  the  motion  in  arrest,  and 
thereupon  sentenced  defendant  to  the  peni- 
tentiary in  pursuance  of  the  verdict  From 
that  Judgment  and  sentence  defendant  has 
appealed  to  this  court 

1.  At  the  threshold  of  the  consideration 
of  this  appeal  we  are  confronted  by  tbe  in- 
sistence of  the  Attorney  General  that  there 
is  nothing  before  .this  court  for  review,  ex- 
cept such  matters  as  are  raised  by  the  motion 
in  arrest  filed  at  the  June  term,  1904.  It 
appears  from  the  transcript  on  file  that  the 
defendant  was  tried  and  all  tbe  evidence 
heard  at  the  June  term,  1904,  and  a  verdict 
rendered  on  the  29tb  of  June  of  said  year, 
aud  that  his  motion  for  new  trial  was  filed 
in  due  time  at  said  term,  and  was  overruled 
on  tbe  31st  of  August,  1904,  at  the  same  term. 
It  further  appears  that  no  bill  of  exceptions 
was  filed  at  said  June  term,  1904,  nor  did  the 
defendant  ask  or  receive  permlselon  to  file 
the  same  at  any  time  subsequent  to  the  said 
June  term.  Tbe  question  now  presented  is, 
will  the  fact  that  the  defendant  filed  his  mo- 
tion In  arrest  at  the  June  term,  1904,  and 
that  tbe  same  was  continued  until  the  Octo- 
ber term,  1904,  and  finally  disposed  of  at 
said  October  term,  and  a  bill  of  exceptions, 
containing  all  of  the  exceptions  taken  at  the 
June  term.  Incorporated  therein,  was  filed 
at  the  October  term,  preserve  such  excep- 
tions for  review  in  this  court  on  this  appeal? 
It  has  been  the  uniform  i»-actice  in  this 
state  that  all  exceptions  taken  during  a 
trial  of  the  cause  must  be  preserved  in  a  bill 
of  exceptions  filed  during  the  term  of  the 
court  at  which  they  were  taken,  or  within 
such  time  after  the  expiration  of  the  term 
as  the  court  may  grant  In  Riddlesbarger 
V.  McDanlel,  38  Mo.  139,  it  was  ruled  that 
where  a  motion  for  new  trial  was  filed  at  the 
term  the  trial  occurred,  and  was  continued 
over  and  not  determined  until  the  next  term, 
and  no  bill  of  exceptions  bad  been  filed  at 
the  trial  term,  such  exceptions  could  be  pre- 
served in  a  bill  filed  at  the  term  when  the 
motion  for  new  trial  was  overruled,  though 
at  a  subsequent  term  of  the  court  That 
ruling  has  been  constantly  followed  in  this 
state.  Gray  v.  Parker,  38  Mo.  160;  Henze 
V.  Railroad  Co.,  71  Ma  644;  Richardson  v. 
Agr.  &  Nee.  Ass'n,  156  Mo.  407,  67  S.  W.  117. 
But  it  will  be  observed  that  in  this  case  the 


motion  for  new  trial  was  filed  and  oTOmled 
at  tbe  June  term.  In  the  determination  of 
this  cause  it  is  essential  to  keep  in  view 
the  respective  offices  of  a  motion  for  new 
trial  and  one  in  arrest  of  Judgment  Tbe 
function  of  a  motion  for  new  trial  is  to  call 
the  attention  of  the  trial  court  to  rulings 
which  constitute  matters  of  exceptions  taken 
on  the  trial,  whereas  the  motion  in  arrest 
reaches  only  those  defects  which  are  ap- 
parent on  the  record,  and  does  not  reach  aucb 
as  are  required  to  be  brought  to  the  attri- 
tion of  the  court  by  exception,  such,  for  in- 
stance, as  tbe  giTing  or  refusing  of  Instme- 
tlons,  admitting  or  rejecting  evidence,  and 
like  matters.  It  has  been  ruled  again  and 
again  that  matters  excepted  to  at  one  term 
of  court  must  be  saved  by  a  bill  of  ezcep- 
tlons  filed  at  said  term.  State  y.  Ware,  89 
Mo.  332;  State  t.  Taylor,  134  Mo.  109,  35 
a  W.  92;  State  v.  Williams.  147  Mo.  14.  47 
S.  W.  891;  State  T.  UUl&e  (Mo.  Sup.)  88  S. 
W.  607.  And  the  uniform  rule  has  been 
In  this  state  since  the  decision  in  State  r. 
Marshall,  86  Mo.  404,  that  in  order  to  bare 
such  exceptions  reviewed  in  the  appellate 
court  there  must  be  a  motion  for  new  trial, 
which  must  appear  in  the  bill  of  exceptions 
as  overruled  and  an  exception  taken  to  tlie 
decision  of  the  court  thereon.  Ross  t.  Rail- 
way Co.,  141  Mo.,  loc.  dt  395,  88  S.  W.  926. 
42  S.  W.  957,  and  cases  cited.  It  would 
seem  too  clear  for  argument  in  view  of  tbe 
foregoing  settled  rules  of  practice,  that.  If 
the  defendant  desired  to  have  his  exceptions 
taken  to  the  action  of  the  circuit  court  during 
the  trial  of  said  cause  considered.  It  was  In- 
cumbent npon  him  to  save  his  exceptions  to 
the  overruling  of  his  motion  for  new  trial  at 
the  June  term,  1904,  and  to  tender  his  bill 
of  exceptions  containing  all  the  matters  to 
which  he  excepted  at  that  termj  and  that  the 
continuance  of  his  motion  in  arrest  whose 
office  Is  only  to  direct  the  attention  <^  tbe 
court  to  errors  apparent  on  the  face  of  the 
record,  did  not  have  the  effect  to  carry  bis 
exceptions  to  the  matters  in  his  motion  for 
new  trial  over  to  the  October  term,  and,  this 
being  true,  we  must  hold  that  in  this  state 
of  tbe  record  there  Is  nothing  before  as  for 
review,  except  the  record  proper. 

2.  The  Indictment  in  this  case  rests  npon 
section  1912,  Rev.  St  1899,  which  reads  as 
follo^vs:  "If  any  agent  clerk,  apprentice, 
servant  or  collector  of  any  private  person  or 
of  any  copartnership,  except  persons  so  em- 
ployed under  tbe  age  of  sixteen  years,  or  if 
any  ofScer,  agent  clerk,  servant  or  collector 
of  any  corporated  company,  or  any  person  em- 
ployed in  such  capacity,  shall  embenle  or 
convert  to  his  own  use  or  shall  take,  make 
way  with  or  secrete,  with  intent  to  embeszle 
or  convert  to  his  own  use,  without  tbe  assent 
of  bis  master  or  employer,  any  money,  goods, 
rights  in  action  or  valuable  security  or  ef- 
fects whatsoever,  belonging  to  any  other  per- 
son, which  shall  have  come  into  his  possession 
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or  under  his  care,  by  virtue  of  sncb  employ- 
ment  or  office,  he  shall,  upon  conviction,  be 
pnnlshed  In  the  manner  prescribed  by  law  for 
stealing  property  of  the  kind  or  the  valne  of 
the  articles  so  embezzled,  taken  or  secreted." 
The  indictment  in  this  case  is  assailed  as  in- 
sufficient. The  overwhelming  weight  of  au- 
thority in  cases  of  embezzlement  is  that  it  is 
sufficient  to  charge  the  crime  in  the  language 
of  the  statute.  Of  course,  by  tills  it  is  not 
meant  that  a  pleader  can  just  file  a  section  of 
the  statute  without  making  those  affirmative 
allegations  necessary  to  bring  the  case  within 
the  purview  of  the  statute.  Ai^lying  these 
general  principles  to  this  indictment,  it  will 
appear  that  the  defendant  on  about  the  15th 
day  of  April,  1903,  was  then  and  there  the 
agent,  clerk,  collector,  and  servant  of  Mary  T. 
Clark.  As  it  names  the  individual,  it  was  not 
essential  to  allege  that  she  was  a  private  per- 
son. The  evident  object  of  the  statute  was 
to  designate  the  agent,  clerk,  etc.,  of  two 
classes  of  persons,  natural  persons  and  artifi- 
cial persons.  If  an  artificial  person,  it  would 
be  necessary  to  charge  either  that  the  employ- 
er or  principal  was  a  corporation  or  associa- 
tion whose  agent  under  this  act  had  commit- 
ted the  embezzlement ;  but  in  this  case,  having 
alleged  that  the  defendant  was  the  agent  of 
Mary  T.  Clark,  it  sufficiently  appears  that  he 
was  the  agent  of  a  private  person.  The  indict- 
ment also  negatives  the  fact  that  he  was  under 
16  years  of  age.  It  is  then  averred  that,  by 
ylrtoe  of  bis  employment  and  office  of  agent, 
clerk,  collector,  and  servant,  the  defendant  re- 
ceived and  took  into  his  possession  and  under 
his  care  and  control  certain  moneys  to  the 
amount  of  $2,100,  and  lastly  that  the  said 
money  of  his  employer,  Mary  T.  Clark,  thai 
and  there  unlawfully,  feloniously,  fraudu- 
lently, and  intentionally  did  embezzle  and 
convert  to  bis  own  use,  without  the  assent 
of  said  Mary  T.  Clark,  with  the  unlawful  and 
feloniously  intent  then  and  there  to  deprive 
her  Of  the  use  thereof.  It  will  thus  be  seen 
that  the  pleader  has  applied  the  statute  to  the 
concrete  facts  in  the  case,  and  fully  advised 
the  defendant  of  the  charge  and  accusation 
against  him.  The  criticism  tbat  the  indict- 
ment does  not  charge  that  the  embezzlement 
and  conversion  was  without  the  assent  of  the 
master  or  employer  is  without  merit  The 
indictment  had  already  charged  the  employ- 
ment of  the  defendant  by  the  said  Mary  T. 
Clark  as  her  agent,  and  tbat  he  had  taken 
her  money  into  his  possession  by  virtue  of 
such  employment;  and,  when  this  was  done, 
the  allegation  that  the  embezzlement  was 
without  the  assent  of  the  said  Mary  T.  Olartc, 
the  owner  of  said  money,  was  but  another 
way  of  saying  "without  the  assent  of  his  em- 
ployer." 

It  is  next  insisted  tbat  the  Indictment  is 
fatally  defective  in  not  charging  that  the  In- 
tent of  the  defendant  was  to  deprive  the  own- 
er of  her  property,  but,  instead  thereof,  sim- 
ply charged  him  with  an  intent  to  deprive 
her  of  the  use  thereof.    In  State  v.  Lentz, 


184  Mo.  223,  88  S.  W.  970,  this  section  of  the 
statute  under  which  the  defendant  is  indicted 
received  a  careful  review,  and  It  was  there 
pointed  out  that  this  section  covered  two 
classes  of  offenses,  one  which  consisted  in  the 
doing  of  the  act  itself,  which  Is  prohibited, 
and  the  other  of  doing  certain  things  In  re- 
spect to  the  subject-matter  with  the  intent  to 
do  the  prohibited  act  The  indictment  in  this 
case,  as  the  Information  in  that  case,  charges 
a  violation  of  the  first  class  of  offenses,  and 
it  was  not  essential  to  the  indictment  to  allege 
the  specific  intent  As  further  said  in  tliat 
case,  "the  embezzlement  or  conversion  by  an 
agent  of  property  that  came  to  his  possession 
by  reason  of  his  employment  is  the  essence- 
of  the  offense  denounced  by  the  statute,  and 
the  act  in  Itself  is  a  wrong  one^  and,  if  the 
commission  of  this  wrongful  act  is  establish- 
ed, it  was  not  error  for  the  trial  court  to  ad- 
vise the  jury  that  they  would  be  authorized 
in  inferring  the  criminal  latent  The  crimi- 
nal intent  In  this  case  is  an  intent  to  eml>ezzle 
or  convert  to  his  own  use  property  or  money. 
The  charge  is  the  commission  of  the  act  itself, 
and  not  the  doing  of  something  else,  with  the 
intent  to  commit  the  act  The  criminal  in- 
tent necessary  in  this  case  is  to  deprive  the 
owner  of  his  property.  The  result  of  embez- 
zlement is  to  deprive  the  owner  of  bis  prop- 
erty, and  in  our  opinion  it  is  not  an  illegiti- 
mate inference,  where  property  is  embezzled 
or  converted,  as  contemplated  by  the  statute, 
that  the  result  of  such  an  act  was  Intended 
by  the  perpetrator  of  it"  In  State  v.  Cun- 
ningham, 154  Mo.,  loc.  cit  170,  55  S.  W.  444, 
it  was  said  by  this  court:  "No  one  can  be 
convicted  of  a  felony  in  the  absence  of  an 
Intent  to  do  a  criminal  act,  but  such  an  In- 
tent in  case  of  embezzlement  may  be  inferred 
from  a  felonious  or  fraudulent  conversion." 
In  view  of  these  expositions  of  the  statute 
and  of  rule  of  criminal  pleading  already  no- 
ticed, this  Indictment  would  have  been  suffi- 
cient if  the  clause  "and  with  the  unlawful, 
felonious,  and  fraudulent  Intent  then  and 
there  to  deprive  the  owner,  the  said  Mary  T. 
Clark,  of  the  use  thereof,"  had  been  omitted, 
*ut  the  objection  that  these  words  do  not 
sufficiently  allege  an  intent  to  deprive  the 
owner  of  her  property  Is  entirely  too  techni- 
cal and  hypercritical  to  justify  this  court  in 
holding  the  indictment  invalid.  State  v. 
Pratt,  98  Mo.  492.  11  S.  W.  977.  There  are 
various  other  technical  objections  to  this  in- 
dictment, such  as  that  the  indictment  falls 
td  allege  the  means  by  wUich,  or  the  person 
from  whom,  the  defendant  received  the 
money  charged  to  have  been  embezzled.  But 
this  was  wholly  unnecessary,  as  has  often 
been  ruled.  7  Bncy.  of  PI.  ft  Pr.;  People  v. 
Converse,  74  Mich.  478,  42  N.  W.  70,  16  Am. 
St  Rep.  648;  State  t.  Adams,  106  Mo.  208, 
18  S.  W.  1000. 

8.  In  a  very  exhaustive  brief  filed  In  be- 
half of  the  defendant  there  is  a  discussion 
of  the  relation  of  an  attorney  and  his  client, 
ancT  89  to  whether  an  attorney  atlaw  might 
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lawfully  retain  bis  fees  as  any  other  bailee 
for  services  rendered  in  and  about  a  bailment 
without  being  guilty  of  embezzlement,  and 
whether  the  relation  of  attorney  and  client  as 
to  moneys  collected  by  the  attorney  for  the 
client  Is  not  that  of  creditor  and  debtor,  In- 
stead of  principal  and  agent,  and  also  wheth- 
er, nnder  such  circumstances,  the  attorney 
and  the  client  were  not  joint  owners  of  the 
money  collected.  But  in  view  of  the  fact 
that  we  have  reached  a  conclusion  that  the 
exceptions  saved  on  the  trial  and  the  evidence 
as  to  the  particular  character  of  the  agency 
out  of  which  this  prosecution  grew  Is  not  be- 
fore us  because  no  bill  of  exceptions  was  filed 
at  the  June  term,  1004,  of  the  circuit  court 
of  St  Louis,  all  these  questions  which  grew 
out  of  the  testimony  in  the  case  are  not  be- 
fore us  for  decision  at  this  time,  and  we  are 
not  called  upon  to  express  our  opinion  npon 
them.  None  of  them  reach  the  question  of 
the  sufflde&cy  of  the  record  proper  In  this 
case,  which  is  the  only  matter  now  before  ns. 
We  have  held  the  indictment  sufiBdent,  and 
we  And  no  reversible  error  in  the  record  prop- 
er In  any  other  respect 

It  results  that  the  judgment  of  the  drcolt 
court  must  be,  and  Is,  affirmed. 

BURGESS,  P.  X,  and  FOX,  J.,  concur. 


STATE   V.   HEFLIN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  21,  1905.) 

CaiMiHAL  Law— Bill  or  Ezcsptions— Fail- 

UBE  TO   FlLB— ReVHW. 

Where,  on  appeal,  accused  failed  to  file  a 
bill  of  exceptions,  only  such  errors  as  appear 
on  the  record  proper  can  be  reviewed. 

Appeal  ftom  Criminal  Court,  Buchanan 
County;  B.  3.  Casteel,  Judge. 

Clarence  D.  Heflln  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

The  Attorney  General  and  N.  T.  Gentry,  for 
the  State. 

OANTT,  J.  At  the  March  term,  1904,  of 
the  criminal  court  of  Buchanan  county,  th* 
defendant  Clarence  D.  Heflln,  was  indicted 
for  rape,  and  afterwards,  at  the  June  ad- 
journed term  of  said  court  for  the  year  1904, 
the  defendant  was  put  upon  his  trial  and 
convicted,  and  his  sentence  assessed  at  SO 
years  in  the  penitentiary.  His  motions  for 
a  new  trial  and  in  arrest  of  judgment  were 
filed,  heard,  and  overruled,  and  thereupon  he 
was  sentenced  to  the  penitentiary  for  50 
years.  He  was  granted  an  appeal  to  this 
court  and  leave  grlven  to  file  a  bill  of  excep- 
tions at  the  next  term  of  the  court  He  filed 
no  exceptions,  and  the  appeal  before  us  must 
be  determined  by  the  record  proper. 

The  Indictment  is  sufficient,  and,  the  ar- 
raignment and  Impaneling  of  the  jury,  the 
verdict  and  sentence  being  in  due  regular 
form,  we  find  no  error  in  the  record,  and  the 
judgment  Is  accordingly  affirmed.    All  concur. 


FORE  V.  CHICAGO  ft  A.  RT.  GO. 

(Kansas  City  Court  of  Appeals.    Missonrl. 
Nov.  6,  19^.) 

1.  Master  and  Sbbvaht— Injubt  to  Sckv- 

ANT— NEOUGKRCB  OF  MABTSB. 

That  a  freight  train  was  stopped  at  the 
west  end  of  a  passing  track  at  the  station  did 
not  constitute  negligence,  even  though,  if  the 
train  had  passed  to  the  other  end  of  the  track 
before  stopping,  an  injury  to  an  employe  of  the 
railroad  company  would  tiave  been  avoided. 

2.  Same— Wabnino  at  Cbossino. 

The  failure  of  the  engineer  of  a  train  to 
ring  the  bell  or  sound  the  whistle,  as  required 
by  statute,  on  approaching  a  street  crossinc. 
was  not  n^igence  as  to  an  employe  of  the  rafl- 
road  company  working  near  the  track  elsewhere 
than  at  a  street  crossing. 

[Ed.  Note. — For  cases  in  point  see  voL  S4, 
Cent.  Dig.  Master  and  Servant  I  265.] 
8.  Samb— SPEEn  or  Tbair  . 

An  excessive  rate  of  speed  of  a  passenger 
train  did  not  constitute  negligence  as  to  an  aa- 
ploye  of  the  railroad  company,  where  the  injury 
to  the  employe  complained  of  was  caused,  not 
by  such  rate  of  speed,  hut  by  the  act  of  the  on- 
ploye  in  stepping  backwsjrd  against  the  moving 
train. 

[Ed.  Note. — For  cases  in  point  see  voL  34, 
Cent  Dig.  Master  and  Servant  t  275.] 
4.  Sajcb. 

Where  a  railroad  employe  was  worUng  on 
the  track  beside  an  engine,  the  starting  of  the 
engine,  ringing  its  bell,  and  discharging  steam, 
thereby  causing  the  employe  to  step  badcwaid 
and  be  injured  by  an  approaching  train  on  a 
parallel  track,  did  not  constitute  negligence ;  it 
not  appearing  that  the  engineer  caused  the 
steam  to  be  discharged,  or  tnat  he  could  have 
prevented  it  as  It  escaped  automatically  when 
the  engine  was  in  motion. 

Appeal  from  Circuit  Court  Lafayette 
(bounty;  Samuel  Davis,  Judge. 

Action  by  P.  F.  Fore  against  the  Chlca^ 
&  Alton  Railway  Company.  From  a  Judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

Alexander  Graves  and  Wm.  Anil,  for  ap- 
pellant Richard  Field  and  Scarrltt  OrU- 
flth  &  Jones,  for  respondent 

BROADDUS,  P.  3.  FlainUrs  suit  is  to  re- 
cover damages  allured  to  have  been  sustained 
as  the  result  of  defendant's  negligence.  On 
the  2d  day  of  July,  1003,  plaintiff,  vrlth  ottaer 
laborers  In  the  employ  of  the  defendant,  'was 
engaged  at  work  on  defendant's  track  -with- 
in Its  switch  limits  near  the  station  honae  in 
the  town  of  BladrwelL  Main  street  mns 
north  and  south  through  the  town,  and  de- 
fendant's station  house  is  situated  on  the 
west  side  thereof.  Defendant  lias  three  tracks 
south  of  its  depot  which  Intersect  said  street 
One  of  these  is  the  main,  one  a  passlne.  and 
the  other  a  switch  trade.  On  the  occasion 
in  question  a  freight  train  from  the  vrest 
pulled  onto  the  passing  track  to  await  a 
west-bound  passengH'  train,  whldi  was  behind 
schedule  time.  It  stopped  west  of  said  Btreet. 
While  it  was  stationary,  the  plaintiff,  who  wa> 
under  the  supnvision  of  a  foreman,  ami  who 
was  engaged  at  work  on  the  passing  track 
west  of  said  street  conttnped  his  labor  of 
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tamping  material  onder  the  end  of  the  tlea 
until  be  got  np  near  the  engine  of  the  freight 
train,  and,  while  he  was  so  engaged,  the  pas- 
senger train  approached  from  the  east.  When 
it  arrived  at  about  opposite  the  freight  en- 
gine, the  engineer  started  up  Ills  train,  which 
had  the  effect  of  throwing  off  steam  against 
plaintiff,  who  stepped  backward  until  he  was 
near  the  main  track,  when  be  was  struck  by 
the  engine  of  the  passenger  train  and  injured. 
It  was  shown  that  the  distance  between  the 
passing  track  and  the  main  track  was  6  feet 
and  11  inches.  There  was  evidence  tending 
to  show  that  the  passenger  train  neither 
sounded  the  wtiistie  nor  rang  the  bell,  that 
its  speed  was  about  12  miles  an  hour,  that 
Buch  speed  was  in  excess  of  the  rate  pre- 
scribed by  an  ordinance  of  the  town,  and  that 
plaintiff  did  not  know  that  the  said  train  was 
late,  as  he  had  no  timekeeper,  although  he 
knew  when  it  was  scheduled  to  arrive.  The 
ordinance  regulating  the  speed  of  trains  with- 
in the  town  limits  was  excluded  by  the  court 
Other  evidence  pertaining  to  the  issues  raised 
win  be  noted  in  the  progress  of  this  opinion. 
The  court  sustained  a  demurr»  to  plaintUTs 
case  as  made  by  tds  evidence,  from  which 
action  of  the  court  he  appealed. 

The  plaintiff  seeks  to  recover  upon  the  fol- 
lowing allegations,  to  wit:  The  act  of  de- 
fendant In  stopping  its  freight  train  at  the 
place  where  plaintiff  was  engaged  in  his 
work;  the  failure  of  the  engineer  in  charge 
of  the  west-bound  passenger  train  to  ring 
the  bell  or  sound  the  whistle  in  approaching 
the  crossing  of  Main  street;  in  approaching 
the  station  within  the  limits  of  the  town  In 
excess  of  the  rate  of  speed  prescribed  by 
ordinance;  and  the  act  of  the  engineer  in 
suddenly  ringing  the  bell  and  starting  the 
engine  in  motion,  and  discharging  hot  steam 
against  plaintUTs  person.  The  passing  track, 
upon  which  the  freight  train  entered,  was 
1,430  feet  in  length,  of  which  030  feet  lie  on 
the  west  side  of  said  Main  street,  and  upon 
which  part  the  freight  train  was  standing 
'whoi  the  passenger  train  approached  the 
station.  It  is  contended  that  it  was  the  duty 
of  the  engineer  to  have  carried  his  train 
across  Main  street  before  stopping,  so  as  to 
be  away  from  where  plaintiff  was  engaged  at 
'work ;  and  that  his  failure  to  do  so  was  neg- 
ligence. It  is  true  that,  had  the  engineer 
placed  bis  train  on  the  east  side  of  the  street, 
the  injury  to  the  plaintiff  would  not  have 
occurred,  but  we  fall  to  see  that  there  was 
any  negligence  in  his  so  doing.  From  aught 
that  appears  In  the  record,  it  was  a  proper 
act,  and  it  does  not  appear  to  have  been  the 
proximate  cause  of  plaintlflTs  injury.  It 
Is  not  reasonable  to  suppose  that  the  engineer 
anticipated,  under  the  circumstances,  that 
plaintiff  would  be  endangered  thereby.  We 
cannot  see  that  the  failure  of  the  engineer 
of  the  west-bound  passenger  train  to  ring  the 
bell  or  sound  the  whistle  has  any  bearing  on 
tbe  question  of  negligence,  as  the  plaintiff 
^as  not  on  the   track  at  the  crossing   of 


Main  street  It  is  therefore  useless  to  dis- 
cuss the  question  raised  by  defendant  that 
it  owed  no  duty  to  plaintiff,  he  being  in  its 
employ,  to  give  the  statutory  warning  to  the 
approach  of  said  street  crossing;  nor  do  we 
perceive  that  the  rate  of  speed  the  passenger 
train  was  going  at  the  time  caused  plaintiff's 
injury.  Whether  said  train  was  going  slow 
or  fast  the  injury  would  have  been  inflicted. 
It  was  the  act  of  the  plaintiff  stepping  back- 
ward against  a  moving  train  that  brought 
him  in  contact  with  it  and  not  its  rate  of 
speed. 

The  only  and  real  question  for  consider^ 
atlon  Is  whether  the  sudden  starting  of  the 
freight  engine  and  the  escape  of  steam  thereby 
against  the  person  of  plaintiff,  while  he  was 
engaged  at  work  at  the  end  of  the  ties  near- 
by, was  such  an  act  of  negligence  as  entitled 
the  plaintiff  to  recover.  The  plaintiff  was  a 
man  28  years  of  age.  and  had  had  several 
montlu'  experience  as  a  workman  in  a  sec- 
tion gang  on  defendant's  railroad  tracks. 
His  testimony  was  that  while  the  freight 
engine  was  stationary,  he  was  working  on  tbe 
track  near  the  engine;  that  when  the  engineer 
rang  the  bell  and  started  the  oiglne,  be  step- 
ped back  to  be  out  of  tbe  way;  that  at  the 
time  he  started  to  step  back  he  was  within 
tight  inches  of  the  locomotive,  using  his  pick; 
that  tbe  engine  was  discharging  steam  all 
the  time  it  was  stationary,  but  when  it  start- 
ed, the  steam  was  discharged  from  the 
cylinder  cocks  with  such  terrific  force  that 
it  encircled  him;  and  that  in  stepping  back 
the  second  time  to  get  away  from  the  hot 
steam  he  came  in  contact  with  the  moving 
passenger  train  and  was  Injured.  He  also 
stated  that  tbe  ringing  of  tbe  bell  and  tbe 
starting  of  the  train  was  simultaneous.  Plain- 
tiff testified  that  he  did  not  see  the  approach- 
ing train,  and  heard  no  ringing  of  the  l)ell  or 
sound  of  the  whistle.  The  defendant  con- 
tends that  the  plaintiff's  stepping  so  close  to 
the  main  track  as  to  lie  within  reach  of  the 
passing  train  without  looking  was  the  proxi- 
mate cause  of  his  injury,  and  therefore  pre- 
cluded his  right  to  recover.  In  a  recent  case 
the  Supreme  Court  holds  that  "where  a  sec- 
tion hand  voluntarily  puts  himself  in  a 
dango'ous  position  on  tbe  track  at  a  time 
and  place  when  and  where  he  has  no  right 
to  be,  and  when  be  must  know  that  the  rail- 
road company  does  not  require  or  anticipate 
his  presence  there,  the  injuries  received  are 
the  result  of  his  own  lack  of  common  pru- 
dence." Evans  V.  Wabash  R.  R.  Co.,  178  Mo. 
608,  77  S.  W.  516.  "If  the  law  exacts  of  a 
traveler  upon  the  highway  the  duty  of  looking 
and  listening,  a  fortiori  it  demands  of  an 
employs,  familiar  with  the  uses  and  dangers 
of  a  switchyard,  that  he  look  before  he  steps 
upon  a  track  upon  which  his  dally  experience 
teaches  him  a  train  or  an  engine  may  pass  at 
any  moment"  Loring  v.  Railroad,  128  Mo. 
359,  31  S.  W.  6.  If  the  foregoing  rules  should 
be  applied  to  this  case,  the  plaintiff  was  not 
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entitled  to  recover,  but,  as  plaintiff  stated 
that  he  did  not  have  time  to  look  before  he 
got  near  enough  to  the  main  track  to  be 
struck,  perhaps  the  rule  should  not  be  applied, 
if  bis  statement  to  that  effect  should  be 
worthy  of  credit  As  the  rapidity  of  sight 
is  incalculably  greater  than  that  of  action, 
his  statement  in  that  respect  has  no  probatlTe 
force. 

But,  passing  that  by,  in  what  particular  can 
yie  defendant  be  charged  with  negligence? 
The  defendant's  engineer,  in  ringing  the  bell 
and  starting  the  engine,  as  shown,  was  not 
guilty  of  negligence.  It  was  not  shown  in  so 
doing  that  he  acted  contrary  to  usual  custom. 
And  it  is  reasonable  to  suppose  that,  when 
the  engine  started,  there  was  an  increased 
discharge  of  steam.  But  it  is  Insisted  that  it 
was  negligence  on  the  part  of  the  defendant, 
because  it  was  discharged  against  plaintiff  so 
as  to  scald  his  legs;  in  other  wordis,  that  the 
engineer  should  have  been  on  the  lookout 
for  plaintiff  and  prevented  the  occurrence. 
But  we  think  not  The  plaintiff  was  not  on 
the  track  in  front  of  his  engine,  and  he  had 
the  right  to  assume  that  plaintiff  was  free 
from  danger,  so  far  as  his  train  was  con- 
cerned. It  is  not  shown  that  he  caused  the 
steam  to  be  discharged  against  the  plaintiff, 
or  that  he  could  have  prevented  it  had  he 
known  that  plaintiff  was  within  its  reach,  as 
it  escaped  automatically  when  the  engine 
was  in  motion.  As  the  engineer  could  not 
have  anticipated  that  plaintiff  would  place 
himself  in  peril,  or  that  he  was  actually  In 
p^'ll,  in  time  to  have  averted  the  danger, 
negligence  is  not  to  be  imputed  to  the  defend- 
ant   Evans  v.  Wabash  By.  Co.,  supra. 

The  action  of  the  court  in  sustaining  de- 
fendant's demurrer  to  the  evidence  was 
proper. 

Affirmed.    AU  concur. 


BOHLB  T.  EING-BBINSMADE  MBBCAN- 
TILB    CO. 

(St  Louis  Court   of  Appeals.    MlssourL    Oct 
31,  1905.) 

New  TbiaI/— Vbbdiot  Contbabt  to  Evidbkcb 

— Duty  of  Court. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  trial  judge  must  grant  a  new  trial 
when  be  thinks  that  the  verdict  is  contrary  to 
the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  37, 
Cent  Dig.  New  Trial,  §{  137,  144.] 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  Bose  Bohle  against  the  King- 
Brinsmade  Mercantile  Company.  Prom  an 
order  granting  a  new  trial  after  a  verdict 
for  plaintiff,  she  appeals.    Affirmed. 

B.  H.  Boblnson  and  C.  J.  Anderson,  for 
appellant    A.  &  J.  F.  Lee,  for  respondent 


Opinion. 

OOODB,  J.  Plaintiff's  husband  was  kill- 
ed while  In  the  employ  of  the  defendant  com- 
pany, August  20,  19(3,  and  this  action  was 
brought  to  recover  damages  for  his  death, 
alleged  to  have  been  due  to  the  defendant's 
negligence.  The  accident  occurred  in  the 
evening  about  7:40  o'clock.  Defendant  Is  en- 
gaged In  the  wholesale  millinery  business. 
The  tendency  of  the  evidence  for  the  plain- 
tiff was  to  prove  that  ^^^^  prior  to  his  death 
the  deceased  was  working  on  the  fourth  floor 
of  the  building  occupied  by  the  defendant  as 
its  place  of  business;  that  during  the  day  he 
bad  been  ordered  by  the  vice  president  of  the 
company  to  come  back  to  work  in  the  even- 
ing; that  the  vice  president  told  the  deceased 
to  use  elevator  No.  8,  the  one  on  which  he 
was  hurt,  as  there  would  be  nobody  using  it 
that  evening;  that  as  the  elevator  ascended 
Bohle  went  to  the  elevator  shaft  to  stop  It 
for  the  purpose  of  loading  boxes,  but  in  some 
manner  was  caught  by  the  elevator  and  car- 
ried upward  until  bts  back  struck  the  elevator 
gate,  when  he  fell  to  the  basement  and  was 
killed.  The  acts  of  negligence  alleged  are: 
First,  not  posting  notices  giving  warning  of 
the  dangerous  character  of  the  elevator; 
second,  ordering  Bohle  to  use  the  elevator 
when  he  was  known  to  be  inexperienced  in 
such  work  and  Ignorant  of  the  dangers  in- 
cident to  it;  and,  third,  not  having  a  com- 
petent operator  in  charge  of  it  A  certain 
ordinance  of  the  city  of  St  Louis,  providing 
that  all  persons  running  cars  or  elevators 
shall  be  competent  operators,  was  pleaded 
in  the  petition,  and  a  violation  of  that  ordi- 
nance alleged.  The  answer  was  a  plea  of 
contributory  uegligence,  averring  that  tbe 
deceased  hurt  himself  by  carelessly  taking  a 
dangerous  position  In  the  elevator  and  care- 
lessly starting  it  while  It  was  at  rest  and  he 
Id  the  dangerous  position.  The  trial  resulted 
in  a  verdict  In  plaintiff's  favor  for  ^oOO. 
which  the  court  afterwards  set  aside  for  two 
reasons:  That  the  verdict  was  against  the 
weight  of  the  evidence,  and  that  the  court 
erred  in  giving  a  certain  instruction.  Plain- 
tiff appealed  from  the  order  granting  a  new 
trial. 

As  to  the  second  ground  on  which  the  new 
trial  was  granted,  it  is  contended  that.  If  it 
should  be  conceded  the  particular  instruction 
held  by  the  court  to  be  erroneous  was  in 
fact  erroneous,  in  that  It  assumed  the  truth 
of  a  disputed  fact  it  was  cured  by  other  In- 
structions. We  need  not  go  into  this  ques- 
tion, for  it  Is  patent  the  ruling  of  the  court 
below  must  be  sustained. 

The  first  ground  oo  which  the  verdict  was 
set  aside  and  a  new  trial  ordered  Is  that 
tbe  finding  of  the  Jury  was  against  the  weicht 
of  the  evidence.  If  there  was  a  substantial 
conflict  in  the  evidence,  the  Judge  bad  tbe 
right  to  grant  a  new  trial  if  he  thought  tbe 
verdict  was  contrary  to  the  weight  of  tbe 


Digitized  by 


Google 


Mo.) 


HARMS  y.  WOLF. 


1037 


«Tldence,  and  it  was  bis  daty  to  do  so.  The 
«vldence  was  by  no  means  uniform  as  to  tbe 
main  Issues.  One  fact  In  dispute  was  whetb- 
-er  or  not  tbe  Tice  president  ordered  the  d»- 
-ceased  to  use  tbe  particular  elevator  on  wblcb 
he  was  hurt  and  which  is  said  not  to  have 
been  in  charge  of  a  competent  operator.  One 
■of  plalntlfTs  witnesses  testified  positively 
that  Crandall,  the  vice  president,  gave  such 
an  order;  whereas,  Crandall  himself,  and 
other  witnesses,  gave  testimony  going  to  show 
be  did  not  In  fact  tbe  testimony  of  Murray, 
the  main  witness  for  the  plaintiff,  was  con- 
tradicted In  several  important  particulars. 
He  swore  Bohle  was  at  work  on  the  fourth 
floor  when  he  got  caught  by  the  elevator,  and 
fell  from  that  floor  to  the  bottom  of  tbe 
shaft  There  was  testimony  to  prove  that 
Bohle  was  not  on  tbe  fourth  floor  at  tbe  time, 
but  on  the  flfth  floor,  and  that  Murray  did 
not  witness  tbe  accident 

The  judgment  Is  affirmed,  and  the  cause  re- 
.manded.    AU  concur. 


HARMS    v.    WOLF. 

(St  Lonla  Court  of  Appeals.    Missouri.    Oct 
31,  1005.) 

1.  Principal   and   Agent  —  Unautuobizjed 

DlSBUBSEUENTS      BY      AOENT  —  RECOVEBT  — 

Evidence— INSTBUCTIONS. 

Where,  in  an  action  by  an  administrator 
Against  his  agent  for  money  received  and  not 
accounted  for,  tbe  agent  claimed  that  he  had  ex- 
press authority  to  pay  tbe  appraisers  a  specified 
sum  in  addition  to  tbe  allowance  of  $1  per  day, 
and  that  the  appraisers  rendered  services  m 
handling  tbe  property  and  in  assisting  in  taking 
■care  of  it  until  it  was  sold,  and  the  adminis- 
trator  denied  giving  the  authority,   the  com-t 


properly  cliarged  that  the  appraisers  were  each 
sntitled  only  to  $1  per  day,  unless  the  admin- 
istrator authorised  the  agent  to  pay  them  more. 


2.  Sams— Manaoembnt  of  Estate— Author- 
ITT  OF  Agent. 

An  agent  appointed  by  an  administrator  to 
assist  in  the  settlement  of  the  estate  has  au- 
thority by  virtue  of  the  agency  to  pay  an  at- 
torney reasonable  compensation  for  services 
rendered  in  the  administration  and  accepted  by 
the  administrator ;  but  he  has  no  authority  to 
make  other  disbursements,  except  to  the  ad- 
ministrator or  at  his  instance. 
S.  Sake— CoMPENSATion  of  Atfobnet— Pay- 
ment BY  Agent. 

Where,  in  an  action  by  an  administrator 
against  his  agent  for  money  received  and  not 
accounted  for,  the  agent  claimed  that  he  liad 
paid  an  attorney  for  services  rendered  in  the 
administration  and  accepted  by  the  administra- 
tor, the  only  question  was  whether  the  amount 
paid  was  reasonable. 

4.   C0NTBACT&— RKSCIBSION — WAIVEB. 

Plaintiff  loaned  $1,200  to  defendant  on  the 
understanding  that  the  same  should  be  repaid 
on  demand.  Defendant  frandulently  induced 
plalntitC  to  accept  a  note  for  the  loan  payable 
in  two  years.  Plaintiff  made  another  loan  of 
$900  and  took  defendant's  note  for  it  due  in 
three  years.  Plaintiff,  after  discovering  the 
fraud  In  the  $1,200  loan,  requested  repayment 
«f  the  $800  note,  and  received  payment  thereof 
without  protest  Afterwards  he  collected  sever- 
al qaarterly  installments  of  interest  on  the 
:f  1,200  note.    Beld,   that  plaintiff   waived   hia 


right  to  demand  a  resclMlon  of  $1,200  loan 
agreement;  his  acts  exhibiting  an  intention  to 
accept  the  note  according  to  its  terms. 

Appeal  from  St  Louis  Circuit  Court ;  Mosea 
N.  Sale,  Judge. 

Action  by  Frederick  L.  Harms  against  Pan] 
B.  Wolf.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Lee  Grant  and  P.  B.  Kennedy,  for  apff^ 
lant    L.  Frank  Ottofy,  for  respondent 

Opinion. 

OOODB,  J.  Plaintiff  is  the  adminiatrator 
of  bis  deceased  wife,  Louise  Harms,  who 
died  November  20,  1902.  The  deceased  car- 
ried on  a  dry  goods  store  on  tiee  avenue. 
In  the  city  of  St  IauIs,  and  was  a  customer 
of  ttie  defendant  who  manufactures  and  sells 
siiirtB  at  816  Washington  avenue,  in  said 
city.  A  few  days  after  the  death  of  Mrs. 
Harms,  tbe  defendant  by  letter  offered  to 
advise  plaintiff  or  render  any  assistance  be 
could  in  settling  her  affairs.  Harms  is  a 
Oerman,  unfamiliar  with  the  Bnglish  lan- 
guage, and  stood  In  need  of  friendly  assist- 
ance. He  likewise  needed  legal  counsel  in 
conducting  tbe  administration  of  the  estate, 
and  upon  the  recommendation  of  Mr.  Wolf 
engaged  tbe  latter's  attorney,  Mr.  Iiee  W. 
Grant,  As  counsel.  Wolf  practically  managed 
the  administration  and  the  winding  up  of 
the  mercantile  business  of  the  deceased;  the 
plaintiff  being  entirely  guided  by  Wolfs  ad- 
vice. The  stock  of  merchandise  was  sold  to 
B.  Nugent  &  Bra  for  $1,440.09,  which  money 
passed  into  the  defendant's  hands  as  agent 
of  tbe  administrator.  The  first  count  of  the 
petition  deals  with  that  money,  alleging  that 
It  belonged  to  tbe  plaintiff  as  administrator ; 
that  after  It  was  received  by  tbe  defendant, 
as  tbe  consideration  for  tbe  sale  of  the 
merchandise,  defendant  paid  out  under  the 
direction  of  plaintiff,  $297.31,  leaving  in  bis 
bands  $1,151.78  due  to  plaintiff.  Defendant's 
answer  to  this  count  of  the  petition  admits 
receiving  tbe  sum  of  $1,449.09,  but  avers 
that  $865.90  had  been  paid  out  under  the 
direction  of  tbe  plaintiff,  leaving  in  defend- 
ant's hands  a  balance  of  only  $583.19.  De- 
fendant annexed  to  bis  answer  an  exhibit 
of  tbe  disbursements  he  had  made  for  the 
plaintiff,  amounting  to  $856.90,  and  at  tbe 
trial  all  tbe  disbursements  alleged  by  the 
defendant  were  conceded,  except  the  follow- 
ing: To  Wm.  Neun  and  Otto  Holler  for 
appraising  and  handling  the  stock  of  mer- 
chandise wblcb  had  belonged  to  the  deceased, 
$20  each;  to  Louisa  Hesseibarth,  $14;  cash 
to  plaintiff  February  S,  1903,  $150  (of  this 
sum  Harms  admitted  receiving  only  $50,  so 
there  is  a  dispute  regarding  $100  of  that 
Item);  to  Theo.  Schmidt  for  appraising  and 
taking  stock,  $25 ;  to  Pioneer  Knitting  Works, 
$59.63;  to  Lee  W.  Grant,  attorney,  $40. 

Plaintiff's  contention  Is  that  tbe  appraisers. 
Holler,  Neun,  and  Schmidt,  were  only  &a- 
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titled  to  $1  a  day,  unless  plaintiff,  as  admin- 
istrator, authorized  Wolf,  who  employed 
them,  to  pay  more.  Wolf  claimed  he  paid 
the  $14  to  Louisa  Hesselbarth  as  a  debt 
owed  for  nursing  Mrs.  Harms.  The  testi- 
mony regarding  the  item  alleged  to  have 
been  paid  the  Pioneer  Knitting  Works  showed 
it  was  paid  by  Harms'  authority  as  a  debt 
the  deceased  bad  owed.  The  testimony 
proved  the  attorney,  Mr.  Grant,  had  served 
the  administrator  and  was  entitled  to  reason- 
able compensation  for  his  services;  no  fee 
having  been  stipulated.  The  disposition  the 
Jury  was  to  make  of  these  several  Items 
was  covered  by  an  instruction  from  the  court 
that  Barms  was  entitled  as  administrator 
to  recover  on  the  first  cause  of  action  the 
sum  of  11,449.09,  less  the  disbursements  the 
defendant  had  made  at  plaintlfC's  instance 
and  request.  On  that  count  the  Jury  re- 
turned a  verdict  against  defendant  for  $768.- 
97,  or  $185.78  more  than  the  defendant  ad- 
mitted be  owed.  If  we  take  Into  considera- 
tion the  fact  that  it  was  conceded  the  three 
appraisers  were  entitled  to  at  least  $1  each, 
the  amount  of  the  contested  disbursements 
was  $278.63.  Hence  the  Jury  must  have 
found  a  portion  of  those  items  -  in  favor 
of  the  defendant,  but  the  larger  portion 
against  blm.  There  Is  a  sufficient  discrep- 
ancy in  the  testimony  to  support  'such  a 
finding,  and  we  have  merely  to  consider  the 
propriety  of  the  Instructions. 

The  court  is  said  to  have  erred  in  in- 
structing that  the  three  appraisers  were  en- 
titled only  to  $1  a  day  each,  unless  it  ap- 
peared the  plaintiff  had  authorized  the  de- 
fendant to  pay  them  more.  The  defendant's 
position  is  that  the  appraisers  did  other 
work  besides  making  an  appraisement,  name- 
ly, handled  the  stock,  put  It  in  order  and 
assisted  in  taking  care  of  it  until  it  was 
sold;  that  therefore  they  were  entitled  to 
reasonable  compensation  for  this  work  in 
addition  to  their  fees  as  appraisers,  and 
the  court  was  wrong  in  advising  the  Jury 
that  they  could  recover  no  more  than  $1 
a  day,  unless  there  was  express  authority 
from  the  plaintiff  to  pay  them  more.  We 
might  rule  that  Wolf,  as  agent  for  the  ad- 
ministrator, had  a  right  to  Incur  the  ex- 
pense of  taking  care  of  the  stock  of  goods 
and  to  pay  reasonably  for  the  necessary  help 
in  taking  care  of  it,  but  for  the  fact  that 
by  his  own  statement  he  brought  this  matter 
down  to  a  question  of  direct  authority.  He 
swore  he  stated  to  Harms  what  he  would 
pay  the  three  appraisers,  and  that  the  work 
they  would  do  besides  the  appraising  would 
earn  the  promised  compensation ;  that  there- 
upon he  received  authority  from  Harms  to 
make  the  arrangement.  The  latter  denied 
giving  the  authority.  Therefore  the  decision 
whether  the  two  of  them,'  Holler  and  Nenn, 
were  entitled  to  $20  each,  and  Schmidt  to 
°  $2S,  the  $5  being  for  extra  work,  depended 
on  the  express  authority  asserted  by  Wolf; 
and  the  court  was  right  In  so  instructing. 


The  instruction  which  required  fbe  Jury 
to  make  no  allowance  in  favor  of  Wolf 
for  any  disbursements  except  such  as  he  had 
paid  to  plaintiff,  or  to  others  at  the  instance 
and  request  of  plaintiff,  was  correct  as  to 
all  items  except  the  attorney's  fee,  because 
Wolf  asserted  positive  authority  from  Harms 
to  make  all  other  contested  payments.  As 
to  the  attorney's  fee,  the  evidence  show- 
ed some  compensation  was  earned;  and,  by 
virtue  of  bis  agency.  Wolf  might  pay  Mr. 
Grant,  whose  services  Harms  had  accepted, 
a  reasonable  sum  without  a  special  aeAer 
from  Harms.  Administrators  are  allowed 
reasonable  counsel  fees  In  settling  an  estate. 
The  only  question  for  the  Jnry  to  decide 
in  respect  of  the  fee  paid  was  whether  it 
was  reasonable,  for  the  administrator  had 
no  right  to  refuse  compensation  to  Grant 
after  making  use  of  him.  As  to  that  item 
the  court  should  have  so  instructed.  It  was 
erroneous  to  require  a  finding  that  Wolf 
paid  Grant  at  the  instance  and  request  of 
plaintiff  before  Wolf  could  be  given  credit 
for  anything  paid. 

The  second  count  of  the  petition  avov  that 
on  the  13th  day  of  February,  1903,  plaintiff 
was  the  owner  of  $1,200  in  cash,  which  be 
delivered  to  the  defendant  at  the  latter**  in- 
stance and  request,  and  which  sum  the  de- 
fendant promised  to  repay  on  demand,  with 
interest  at  5  per  cent  per  annum;  that,  re- 
lying on  the  representations,  honesty,  and 
Integrity  of  the  defendant,  he  accepted  from 
him  a  paper  which  the  defendant  explained 
would  entitle  him  to  the  said  sum  of  $1,200 
on  demand,  bnt  that  defendant  knowing 
plaintiff  could  not  read  or  write  the  English 
language,  falsely  and  fraudulently  repre- 
sented the  contents  of  the  paper,  which  did 
not  entitle  plaintiff  to  the  sum  of  $1300  on 
demand,  but  which,  as  plaintiff  afterwards 
learned,  was  a  promissory  note  payable  24 
months  after  date;  that  plaintiff  tendered 
said  note  to  defendant  and  demanded  of  him 
the  sum  of  $1,200,  which  defendant  refused 
to  pay.  The  answer  to  the  second  cotmt  of 
the  petition  admits  the  loan  of  $1,200  to  the 
defendant  on  February  13,  1903,  and  that 
defendant  executed  and  delivered  to  plain- 
tiff his  negotiable  promissory  note  of  that 
date,  due  24  months  after,  but  denies  each 
and  every  other  allegation  in  the  cause  of 
action  stated.  There  was  evidence  tending 
to  support  the  plaintiff's  averment  that  the 
loan  was  made  by  him  with  the  understand- 
ing It  was  to  be  due  on  demand.  He  swore 
he  was  unable  to  read  the  note  and  that  de- 
fendant agreed  to  make  the  loan  payable  on 
demand.  Plaintiff  made  another  loan  to 
Wolf  of  $800,  and  took  a  note  for  It  due  three 
years  after  date;  but  two  months  later  de- 
fendant repaid  the  principal  without  paying 
any  Interest.  Wolf  said  he  did  this  to  ac- 
commodate the  plaintiff,  who  asked  for  the 
money  to  make  a  trip  to  Germany,  and  that 
Harms  accepted  the  principal  because  the 
note  was  not  due.    Wolf  testified  be   bor- 
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rowed  the  $1,200  from  the  plaintiff  for  two 
yeara  at  6  per  cent  interest,  payable  quarter- 
ly; that  he  took  the  money  largely  to  ac- 
commodate the  plaintiff,  who  asked  him  to 
take  it.  Harms  married  again  in  the  latter 
part  of  1903,  or  early  in  1901,  and  then  asked 
Wolf  to  repay  the  $1,200,  saying  bis  wife 
needed  the  money  to  buy  real  estate  Harms 
admitted  learning  in  August  1903,  that  the 
note  was  dne  24  months  after  date,  by  show- 
ing  It  to  a  man  named  Mlelert.  Harms  first 
said  he  knew  the  notes  were  made  out  for' 
two  and  three  years  respectively,  July  IS, 
1903,  but  afterwards  said  it  was  In  August 
This  was  Just  before  he  asked  Wolf  to  repay 
the  $800  so  he  could  make  the  trip  to  Ger- 
many. Notwithstanding  his  knowledge  as  to 
the  true  maturity  of  the  two  notes,  he  made 
no  complaint  about  the  matter;  but,  on  the 
contrary,  received,  without  protest  only  $800 
in  payment  of  the  three  years'  note,  on  which, 
according  to  his  version  of  the  contract,  he 
was  entitled  to  interest,  and  afterwards  col- 
lected several  quarterly  Installments  of  In- 
terest on  the  note  for  $1,200,  one  as  late  as 
February,  1904.  He  demanded  payment  of 
that  note  February  14th,  and  tendered  It  to 
Wolf  in  March,  ]ust  prior  to  Instituting  the 
salt 

The  defense  to  the  second  count  of  the  pe- 
tition was  that  the  debt  demanded  was  not 
due  An  Instruction  In  defendant's  favor 
on  that  count  was  refused.  The  Jury  was 
charged  that.  If  they  found  the  defendant 
promised  to  repay  the  loan  on  demand  with 
5  per  cent  interest,  that  plaintiff  was  unable 
to  read  and  write  the  Engllstv  language  and 
relied  on  defendant's  representation  that  the 
note  entitled  plaintiff  to '  payment  on  de- 
mand, and  that  plaintiff  had  demanded  pay- 
ment and  tradered  the  note  to  defendant,  he 
was  entitled  to  recover.  The  rulings  on 
.  those  instructions  are  assigned  for  error. 
Counsel  for  the  parties  treat  the  second  conut 
as  one  for  the  rescission  of  the  loan  agree- 
ment and  to  recover  the  sum  advanced,  with 
Interest  from  February  14,  1904,  when  pay- 
ment was  demanded ;  and  so  the  court  below 
treated  It  Accepting  that  view  of  the  con- 
troversy as  the  true  one,  the  question  Is, 
whether  the  plaintiff  acted  promptly  enough, 
after  he  discovered  he  had  been  imposed  on, 
in  demanding  a  rescission  of  the  contract  and 
the  return  of  his  money,  or,  whether,  by  delay 
and  acquiescence  In  the  terms  of  the  note,  he 
waived  his  right  to  rescind.  No  doubt  a 
party  who  Is  induced  to  enter  into  a  written 
contract  by  misrepresentations,  on  which, 
without  negligence,  he  relies,  may  rescind 
the  contract  and  recover  money  or  property 
he  parted  with  in  reliance  on  the  false  repre- 
sentations. He  may  either  seek  a  Judicial 
resciesion  by  a  suit  in  equity,  or,  by  season- 
ably offering  the  other  party  whatever  was 
received  under  the  contract  and  demanding 
what  was  parted  with,  may  work  a  rescission 
in  pais.  1  Bigelow,  Fraud,  p.  73.  A  stand- 
ard writer  says  that  relief  at  law  in  favor 


of  the  aggrieved  party,  against  fraud  In  pro- 
curing a  contract,  is  of  three  kinds:  The 
affirmative  relief  of  rescission  and  recovery 
of  whatever  was  parted  with,  the  affirmative 
relief  of  standing  by  the  contract  and  re- 
covering damages  for  the  deception  practiced 
by  the  other  party,  and  the  defensive  relief 
of  setting  up  the  fraud  as  a  defense  to  any 
action  brought  to  enforce  the  fraudulent 
obligation.  2  Pomeroy,  Eq.  Juris.  (8d  Ed.) 
I  872.  Now  a  party  cannot  treat  a  contract 
as  rescinded  and  recover  what  he  has  advan- 
ced, unless  he  promptly  demands  rescission 
after  discovering  the  fraud.  Unreasonable  de- 
lay, especially  if  accompanied  with  acts  which 
recognized  the  contract  as  in  existence,  will 
be  construed  as  condoning  the  fraud  and  ac- 
quiescing in  the  validity  of  the  contract  1 
Beach,  Contracts,  g  821. 

Plaintiff's  conduct  was  wholly  Incompatible 
with  the  theory  that  he  resented  the  imposi- 
tion practiced  on  him  and  repudiated  the  in- 
strument he  had  been  induced  to  sign.  At 
least  as  early  as  August,  1903,  he  was  ap- 
prised of  the  maturity  of  both  notes,  the  one 
in  suit,  due  two  years  after  date,  and  the 
other  due  in  three  years.  Two  months  later, 
when  he  wanted ^oney  to  go  to  Germany,  he 
waived  the  Interest  on  the  note  due  in  three 
years  in  order  to  get  the  principal,  and  about 
the  same  time  collected  an  Installment  of  In- 
terest on  the  other  note.  In  December  he  col- 
lected another  installment,  and  in  February, 
still  another.  It  was  after  these  payments  of 
Interest  that  he  demanded  the  principal,  never 
imtll  then  having  complained  about  the  date 
of  maturity.  He  has  been  allowed  to  treat 
all  those  acts  as  Immaterial,  rescind  the  loan, 
and  collect  interest  at  6  per  cent,  from  the 
time  he  demanded  payment  We  regard  this 
recovery  as  contrary  to  law.  Words  or  acts 
which  unequivocally  Import  that  a  party 
who  was  deceived  into  making  an  agreement 
has  knowledge  of  the  fraud,  but  nevertheless 
recognizes  the  contract  as  valid  and  subsist- 
ing, will  constltnte  an  election  to  abide  by  It 
and  waive  his  right  to  rescind ;  which  waiver 
cannot  afterwards  be  revoked  and  the  con- 
tract rescinded.  Bigelow,  Fraud,  436;  Kerr, 
Fraud  &  Mistake  (2d  Ed.)  {  381;  1  Beach, 
Contracts,  {  810.  A  party  Is  not  permitted 
to  select  his  own  time  and  convenience  for 
rescinding,  but  must  act  with  promptitude. 
Hart  V.  Handlln,  43  Mo.  171 ;  Lewis  v.  Land 
Co.,  124  Mo.  672,  28  S.  W.  324 ;  Cahn  v.  Keld, 
18  Mo.  App.  115.  We  consider  that  the 
learned  trial  Judge  correctly  treated  the 
question  of  plaintiff's  right  to  rescind  as  one 
of  law;  there  being  no  material  dispute 
about  his  conduct.  But  we  must  dissent 
from  the  ruling  that  the  right  had  not  been 
waived.  Waiver  Is  a  matter  of  intention 
and,  to  our  minds,  plaintiff's  acts  clearly 
exhibit  an  intention  to  accept  the  contract 
according  to  the  terms  of  the  note.  No  ex- 
cuse was  offered  for  his  failure  to  demand 
a  rescission  from  August,  1903,  to  February, 
1904,  or  for  his  acting  meanwhUe  as  if  the 
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two  notes  tmly  represented  the  nnderstand- 
tag  between  blm  and  the  defendant  Under 
these  circumstances  we  think  the  only  fair 
conclusion  Is  that  the  plaintiff.  If  he  had  been 
imposed  on,  elected  to  overlook  the  wrong. 

If  the  plaintiff  will  remit  the  sum  of  $40 
from  the  amount  assessed  by  the  Jury  as  his 
damages  on  the  first  count  of  the  petition, 
Judgment  will  be  entered  on  that  count  for 
the  balance,  with  Interest,  and  reversed  as 
to  the  second  count ;  otherwise,  the  Judgment 
will  be  reversed,  and  tbA  cause  remanded, 
with  directions  to  set  aside  the  verdict,  enter 
a  finding  for  the  defendant  on  the  second 
count,  and  retry  the  issues  on  the  first 
AU  concur. 


BBASLBT  ▼.  JEFFERSON  BANE. 

<St.  Louis  Court  of  Appeals.    Missouri.    Oct 
81,  1905.) 

1.  Appiai.  —  Review  —  DisoBKTiON  or  Tbiai., 

COUBT— INSTBIICTIOHS. 

The  giving  or  refusal  of  an  instruction  tll&t 
the  jury  Is  the  sole  judge  of  ttie  credibility  of 
witnesses,  and  ma;  disregard  tlie  testimony  of 
any  witness  who  has  sworn  falsely  to  a  material 
fact,  is  within  the  discretion  qf  the  trial  court, 
and  not  to  be  controlled  on  appeal,  except  for 
manifest  abuse. 

2.  Tbialt—Instbuctions— Repetition. 

Where  the  court  charged  that  the  jury  were 
the  sole  Judges  of  the  credibility  of  tiie  wit- 
nesses, and'  in  passing  on  their  credibility  might 
consider  all  the  facts  siiown  by  the  evidence,  it 
was  not  an  abase  of  discretion  to  refuse  an  in- 
struction that  the  jury  might  consider  the  fact 
that  the  plaintiff  was  an  inmate  of  a  house  of  ill 
fame  and  an  imchaste  woman,  in  determining 
the  weight  to  be  given  her  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  494,  654.] 

Appeal  from  St  Louis  Circuit  Court;  Moses 
N.  Sale,  Judge. 

Action  by  Mabel  Beasley  against  the  Jeffer- 
son Bank.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Block,  Sullivan  &  Erd,  for  appellant  H. 
M.  Dalton,  for  respondent 

Statement 

600DE,  3.  The  defendant  asked  and  the 
court  refused  the  following  InstructionB :  "The 
Jury  are  Instructed  that  they  are  the  sole  and 
exclusive  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  of  their  testimony,  and 
In  weighing  their  testimony  the  Jury  have  the 
right  to  consider  his  or  her  demeanor  upon 
the  stand,  their  manner  in  testifying,  their 
interest  in  the  case,  and  their  general  reputa- 
tion for  unchasteness  or  immorality.  If  you 
find  from  the  evidence  that  any  witness  has 
such  a  reputation,  and  if  the  jury  believe 
from  the  evidaice  that  any  witness  has  will- 
fully sworn  falsely  to  any  material  fact  in 
issue  In  this  case,  then  the  court  instructs  the 
Jury  that  they  have  a  right  to  disregard  the 
whole  or  any  part  of  the  testimony  of  any 
such  witness.  The  court  Instructs  the  jury 
that  it  la  admitted  in  ttiia  case  that  the  plain- 


tiff is  an  Inmate  of  a  bouse  of  111  fame  and 
an  unchaste  woman,  and  the  court  further 
instructs  the  Jury  that  they  may  take  into 
consideration  such  fact  in  determining  the 
degree  of  credibility  and  the  weight  to  be 
given  to  her  testimony  In  this  case;" 

Opinion. 

This  action  was  instituted  to  recoyer  a  bal- 
ance of  $777  alleged  to  have  been  deposited 
by  the  plaintiff  in  the  defendant  bank  and 
nevw  to  have  been  withdrawn  by  her.  In 
defense  it  was  contended  the  money  had  been 
paid  out  In  the  regular  course  of  business 
•n  checks  signed  by  the  plaintiff.  Elevoi 
chedca  covering  the  amount  In  diapote  and 
bearing  plaintiff's  name  were  put  in  evidence 
by  the  defendant  Plaintiff  denied  signing 
thoee  checks,  and  asserted  her  signature  oa 
them  had  been  forged.  Some  exx>ert8  swore 
th^  signatures  were  genuine,  and  one  or  two 
persons  familiar  with  plaintiff's  handwriting 
that  they  were  spurious.  The  trial  court 
gave  instructions  which  are  not  questioned 
on  all  the  issues,  save  as  to  the  cred- 
ibility of  the  plaintiff.  In  a  general  instruc- 
tion the  court  told  the  Jury  lliey  were 
the  sole  judges  of  the  credibility  of  the  wit- 
nesses, and  in  passing  on  their  credibility 
might  take  into  consideration  all  the  facts 
and  circumstances  shown  by  the  evldenoe. 
Plaintiff  had  herself  testified  that  her  repuU- 
tlon  for  chastity  was  bad,  that  she  was  a 
public  prostitute,  and  had  been  an  inmate  of  a 
bawdy  house  three  years  or  more.  The  bank 
contends  that  this  testimony  entitled  it  to 
an  instruction  directly  calling  the  Jury's  at- 
tention to  plaintiff's  unchaste  life,  and  tell- 
ing them  they  might  take  that  fact  into  con- 
sideration in  deciding  as  to  the  degree  of 
credibility  to  be  allowed  her  and  the  weight 
to  be  given  to  her  testimony.  The  two  In- 
structions we  have  copied  were  requested  by 
the  defendant  on  the  issue  of  plaintifTs 
credibility  as  a  witness.  Their  refusal  Is  the 
only  error  assigned  on  the  appeal. 

In  this  state  a  witness  may  be  discredited 
by  proof  that  the  witness  bears  the  reputa- 
tion of  being  unchaste.  State  t.  Sibley,  133 
Mo.  104,  33  S.  W.  167,  63  Am.  St  Rep.  477; 
State  V.  Shroyer,  104  Mo.  448,  16  S.  W.  286, 
24  Am.  St  R^.  344.  The  trial  court  permit- 
ted the  defendant  to  inquire  concerning  plain- 
tiff's reputation  for  chastity  for  the  purpose 
of  weakening  her  credibility,  and  she  con- 
fessed herself  a  prostitute.  Did  this  con- 
fession bind  the  court  to  instruct  the  Jury 
more  definitely  on  the  point  of  credibility 
than  was  done  by  telling  them  they  might 
consider  ail  the  facts  and  circumstances  in 
evidence  in  passing  on  a  witness'  credibility? 
Was  he  boxmd  to  instruct  specifically  that 
they  might  consider  the  fact  that  plaintiff 
was  unchaste  and  a  harlot?  The  giving  of 
the  common  Instruction  that  the  Jury  Is  the 
sole  Judge  of  the  credibility  of  witnesses, 
and  may  disregard  the  testimony  oC  any  wit- 
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ness  who  has  sworn  falsely  to  a  material 
fact,  Is  a  point  of  practice  intrusted  to  the 
discretion  of  the  trial  court,  and  not  to  be 
controlled  on  appeal,  except  for  manifest 
abuse.  State  v.  Hickman,  05  Mo.  322,  8  S. 
W.  252,  6  Am.  St  Rep.  54;  White  v.  Maxcy, 
64  Mo.  652.  The  first  of  the  refused  instruc- 
tions comes  within  that  rule.  Some  able 
Judges  have  opposed  the  giving  of  a  credi- 
bility instruction  even  in  that  general  form, 
and  all  agree  that  it  it  not  to  be  given, 
except  in  the  discretion  of  the  trial  court, 
with  caution,  and  where  there  are  facts  in 
evidence  which  render  It  probable  in  the  esti- 
mation of  the  Judge,  that  there  has  been 
false  swearing.  Schmidt  v.  Railroad,  149  Mo., 
loc.  clt  289,  50  S.  W.  921,  73  Am.  St  Rep.  380. 
This  question  was  dwelt  on  In  McCormlck 
V.  City  of  Monroe,  64  Mo.  App.  197,  201,  in 
a  manner  unfavorable  to  such  charges,  save 
In  exceptional  circumstances;  and  in  White 
V.  Lowenberg,  65  Mo.  App.  69,  they  were 
Bald  to  be  regarded  with  disfavor.  The 
reason  why  the  courts  hold  to  that  view  is 
that  such  an  Instrnction  Is  likely  to  be  taken 
by  the  Jury  as  an  intimation  that  the  Judge 
trying  the  case  thought  some  of  the  wit- 
nesses had  testified  falsely.  White  v,  Maxcy, 
supra.  By  the  same  reasoning,  if  a  particular 
witness  is  named  In  a  cautionary  Instruction 
regarding  credibility,  as  was  done  In  the 
second  of  the  refused  instructions  In  the  case 
at  bar,  the  Jury  Is  apt  to  derive  the  notion 
that  the  court  questions  the  veracity  of  the 
person  mentioned.  Every  one  familiar  with 
trials  knows  how  a  Jury  will  be  Influenced 
by  the  belief  that  tiie  Judge  under  whose 
guidance  they  are  sitting  entertains  a  certain 
opinion  about  a  matter  connected  with  the 
case.  A  party  who  testifies  in  his  own  cause 
comes  within  the  scope  of  a  general  instruc- 
tion, such  as  the  court  below  gave,  that  the 
Jury  is  the  Judge  of  the  credibility  of  wit- 
nesses and  the  weight  of  the  evidence,  and 
is  to  determine  those  matters  from  all  the 
facts  In  evidence.  Instructions  singling  out 
particular  phases  of  the  evidence  or  certain 
facts,  and  lending  them  undue  emphasis  by 
comments  or  by  directing  the  Jury  to  con- 
sider them,  are  obnoxious  to  the  law.  McFa- 
din  V.  Catron.  120  Mo.  252,  25  S.  W.  506; 
Kaiser  v.  Insurance  Co.,  7  Mo.  App.  579.  An 
Instruction  was  disapproved  which  told  the 
Jury  that  If  they  believed  any  witness  testi- 
fying in  the  cause  had,  at  a  previous  trial, 
testified  differently  as  to  any  material  facts, 
and  no  snfllcient  reason  had  been  shown  why 
there  shonid  be  such  a  discrepancy  in  the 
testimony  of  the  witness,  the  Jury  was  Justi- 
fied in  disbelieving  the  whole  or  any  part  of 
such  witness'  evidence  given  on  the  second 
trial.  Schmidt  T.  Railroad,  149  Mo.  269,  289. 
60  S.  W.  921,  73  Am.  St  Rep.  380.  This 
Instruction  was  condemned  because  directed 
against  the  testimony  of  one  witness,  though 
that  witness  was  not  named  in  it  and  for 
tbe  reason  that  it  went  beyond  the  duty  of 
89S.W.— 66 


the  court  and  entrenched  on  tbe  province  of 
the  Jury.  The  Supreme  Court  said  a  trial 
court  could  go  no  further  in  instructing  re- 
garding the  weight  to  be  allowed  to  testi- 
mony than  to  tell  the  Jury  that  If  they  be- 
lieved any  witness  had  willfully  sworn  falsely 
as  to  any  material  fact  they  might  disregard 
the  whole  of  that  witness'  testimony.  That 
the  present  plalntlfl  was  leading  a  life  of 
vice  was  admitted  by  herself,  and  was  one 
of  the  facts  in  tbe  case  from  which  tbe  Jurors 
were  authorized,  by  the  cautionary  instruc- 
tion the  court  gave,  to  make  up  their  minds 
regarding  her  credibility.  To  give  other  in- 
structions not  only  designating  her,  but  the 
blemish  on  her  character,  would  have  tended. 
In  our  opinion,  to  emphasise  unduly  that  one 
fact  and,  besides,  would  have  violated  the 
rules  of  l{iw  pertaining  to  charging  a  Jury, 
by  singling  out  a  particular  witness  for  a 
credibility  charge.  The  discretion  of  the  trial 
court  in  giving  a  cautionary  instruction  re- 
garding testimony  is  limited  this  far:  It  is 
not  permissible  to  designate  one  witness, 
even  though  he  is  a  party  to  the  case,  and 
level  an  instruction  at  him.  Dahlstrom  v. 
Railroad,  108  Mo.  625,  18  S.  W.  919;  State  v. 
Meagher,  49  Mo.  App.  571.  In  the  Dahlstrom 
Case  the  trial  court  had  been  asked  by  the 
defendant  to  give  the  usual  instruction  re- 
garding the  credibility  of  witnesses,  but  In  a 
form  which  made  the  charge  applicable  to 
the  plaintifC  alone.  The  court  refused  the  In- 
struction in  that  form,  but  gave  it  with  an 
amendment  making  it  applicable  to  all  the 
witnesses.  To  the  refusal  to  give  It  as  asked 
an  exception  was  saved.  It  was  ruled  the 
court  committed  no  error,  and  that  it  was 
within  its  discretion  to  say  whether  a  distinc- 
tion among  the  witnesses  was  called  for  by 
the  circumstances  of  the  case.  In  State  v. 
Stout  31  Mo.  406,  the  Jurors  were  instructed 
that  if  they  believed  a  certain  witness  had 
sworn  falsely  to  material  facts,  they  might 
disregard  his  whole  testimony.  It  was  said 
an  instruction  of  that  sort  pointing  out  a 
particular  witness,  was  unusual,  and,  in  the 
circumstances  of  the  case,  called  for  a  re- 
versal of  the  Judgment 

The  precise  point  for  decision  is  not  wheth- 
er it  would  have  been  erroneous  to  give  the 
Instructions  the  defendant  requested,  but 
whether  it  was  erroneous  to  refuse  them.  As 
instructions  touching  credibility  are  to  be 
given  within  the  discretion  of  the  trial  court 
and  as  in  this  Instance  one  general  instruc- 
tion was  given  which  included  the  plaintiff 
as  a  witness,  and  made  her  credibility  de- 
pend on  ail  the  facts  in  evidence,  and  as  tbe 
particular  fact  to  which  the  refused  instruc- 
tions called  attention  was  one  of  those  in  evi- 
dence, we  are  not  prepared  to  say  the  trial 
court  committed  reversible  error  In  refusing 
them. 

To  say  so  we  should  have  to  find  thore  was 
a  manifest  abuse  of  discretion. 

The  Judgment  is  affirmed.    All  concur. 
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PETERSEN  T.  ST.  liOUIS  TRANSIT  00. 

(St.  Louis  Court  of  Appeals.    Missouri.    Oct. 
81,  1905.) 

Stbkit    Railboadb  —  Febsonai.    Injukies  — 
GoNTBiBtrrosT  Neouocnce— Qtiestion  roB 

JUBT. 

Wliere,  on  driving  onto  the  street  occupied 
by  a  street  railroad,  tne  driver  loolied  and  was 
unable  to  see  any  street  car  approaching,  bis 
failure  to  look  wnen  be  drove  on  the  track  a 
little  later,  the  driver  relying  on  a  warning  be- 
ing ^iven  by  the  motorman,  and  having  voojk 
eyesight,  and  being  in  a  position  where  it  was 
inconvenient  for  him  to  look,  did  not  render 
him  guilty  of  contributory  negligence  as  a  mat- 
ter of  lavf-. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  f  §  256,  257.] 

Appeal  from  Circuit  Court,  Waehington 
County;  EVank  R.  Dearlng,  Judge. 

Action  by  Die  Petersen  against  the  St 
Louis  Transit  Company.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Boyle,  Priest  &  Lehman  and  Dinning  & 
Hamel,  for  appellant  Richard  T.  Ralph  and 
E.  M.  Dearlng,  for  respondent 

BLAND,  P.  J.  Plaintiff  was  crossing  Clark 
avenue,  In  the  city  of  St.  Louis,  riding  In  his 
one-horse  storm  buggy.  The  buggy  and  horse 
were  struck  by  one  of  defendant's  cars,  trav- 
eling east,  and  pushed  along  the  track,  caus- 
ing the  horse  to  fall  upon  the  fender,  but 
he  recovered,  and  from  fright  ran  down 
Twenty-First  street  and  Into  a  fence,  where 
the  buggy  was  upset  and  the  plaintiff  thrown 
out  and  badly  Injured.  The  buggy  was  bro- 
ken, the  harness  destroyed,  and  the  horse  ren- 
dered practically  worthless.  The  grounds  of 
negligence  assigned  in  the  petition,  and  relied 
on  at  the  trial  were:  First  the  violation  of 
the  vigilant-watch  ordinance;  second,  failure 
to  warn  plaintiff  of  the  approach  of  the  car; 
third,  failure  of  the  motorman  In  charge  of 
the  car  to  exercise  ordinary  care  to  stop  the 
car  to  avoid  Injuring  plaintiff.  The  answer 
was  a  general  denial  and  a  plea  of  con- 
tributory negligence. 

PlalntlfTs  evidence  is  that  at  the  time  of 
the  Injury  he  was  in  the  laundry  business,  at 
No.  2139  Clark  avenue  (on  the  north  side  of 
the  street),  and  had  been  engaged  in  that 
business  for  15  years.  Clark  avenue  runs 
east  and  west,  and  Twenty-First  and  Twen- 
ty-Second streets  run  north  and  south,  and 
.cross  Clark  avenue  at  right  angles.  Plaintiff 
testified  that  he  drove  out  of  Twenty-Second 
street  onto  Clark  avenue,  turned  east  and 
drove  along  the  side  of  the  railroad  track 
from  30  to  35  feet,  then  turned  to  drive  across 
the  street  Just  as  the  front  wheels  of  the 
buggy  were  on  the  track,  the  car  struck  the 
buggy  and  shoved  It  along  on  the  track 
about  10  feet  This  shoving  of  the  buggy 
brought  the  horse  around  and  in  contact  with 
the  car,  causing  him  to  fall  on  the  fender, 
but  he  got  upon  his  feet  and  ran  away  down 


Twenty-First  street  and  Into  a  fence.  The 
curtains  of  plaintiff's  storm  bnggy  were  down. 
Plaintiff  testified  that  Just  before  drlvinc  in- 
to Clark  avenue  he  looked  west  along  that 
street  and  could  see  at  least  the  length  of  the 
block,  but  that  he  saw  no  car  coming.  Plain- 
tiff further  testified  that  he  did  not  look 
again  to  see  if  a  car  was  coming,  that  If  he 
had  looked  when  he  turned  to  cross  the  street, 
he  could  have  seen  the  car,  but  that  he  did 
not  look,  for  the  reason  he  depended  upon  the 
motorman  to  Bonnd*the  gong  and  warn  him 
of  the  approach  of  the  car.  If  one  was  com- 
ing. The  motorman  In  charge  of  the  car.  In- 
troduced by  the  plaintiff  as  a  witness,  testi- 
fied that,  when  he  was  a  block  west  of  Twen- 
ty-Second street  he  saw  the  plaintiff  drive 
onto  Clark  avenue  and  turn  east  and  drive 
diagonally  toward  the  track,  and  that  he  at 
once  turned  on  the  brake  to  check  the  speed 
of  the  car,  but  the  brake  would  uot  work,  and 
when  he  saw  he  would  probably  collide  with 
plaintiff's  buggy  he  reversed  the  power,  but 
was  unable  to  stop  in  time  to  prevent  a  col- 
lision, and  that  the  car  did  not  stop  until 
it  had  proceeded  about  100  feet  beyond  the 
point  of  collision. 

At  the  close  of  the  evidence  defendant 
moved  for  a  peremptory  instruction,  which  the 
court  refused  to  give.  Defendant  streuuoa^iy 
insists  that  the  plaintiff's  own  evidence  con- 
clusively shows  that  he  was  guilty  of  con- 
tributory negligoice,  and  for  this  reason 
should  have  been  nonsuited.  Plaintiff's  testi- 
mony is  that  just  before  driving  on  Clark 
avenue  he  looked  west  and  could  see  the  full 
length  of  the  block  and  there  was  no  car  in 
sight;  that  be  then  drove  from  30  to  35  feet 
east  on  Clark  avenue,  and  turned  to  cro?« 
the  track  without  again  looking  west  for  a 
car;  that  he  depended  upon  the  motorman  to 
warn  him  of  the  approach  of  a  car,  if  one  was 
coming,  by  sounding  the  gong.  The  ordinary 
speed  of  a  street  car  in  the  city  of  St  Louis 
is  not  in  excess  of  10  miles  per  hour.  A  city 
ordinance  prohibits  a  greater  speed.  Plain- 
tiff, from  his  long  residence  in  the  city,  was 
familiar  with  the  speed  at  which  street  cars 
run,  and  had  a  right  to  assume  that  one 
would  not  be  running  in  excess  of  the  speed 
prohibited  by  ordinance,  and  it  is  more  than 
probable  that  had  the  car  which  collided  with 
plaintiff's  buggy  been  rimning  at  an  ordinary 
speed  it  would  not  have  reached  plaintiff  be- 
fore he  had  safely  crossed  the  track.  If  so. 
then  it  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  Again,  his  evidence  shows  that 
it  was  not  convenient  for  him  to  stoop  over 
and  look  around  the  curtains  of  his  buggy 
to  see  if  a  car  was  coming,  and  also  that  bis 
sight  was  bad.  For  these  reasons  plaintiff 
depended  upon  his  sense  of  hearing  to  warn 
him  of  the  approach  of  a  car.  Plaintiff  was 
listening,  and,  if  the  motorman  had  perform- 
ed his  duty  and  sounded  the  gong,  the  proba- 
bilities are  plaintiff  would  have  heard  and 
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stopped  his  horse  nntll  the  car  passed  before 
undertaking  to  cross  the  track.  In  any  view 
of  the  case,  it  Is  not  apparent  that  the  plain- 
tiff  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  Whether  or  not  plaintiff 
was  guilty  of  contributory  negligence  we 
think  was  a  question  for  the  Jury,  not  for 
the  court  The  question  was  submitted  to 
them  under  proper  Instructions,  and  their 
finding,  approved  by  the  trial  court,  is  bind- 
ing upon  us. 

No  other '  assignments  ot  error  are  made 
that  require  consideration. 

The  judgment  Is  affirmed.    AU  concur. 


NEW  T.  ST.  LOtriS  ft  8.  RT.  CO. 
(St.  Louis  Court  of  Appeals.    Missouri.    Oct. 

31,  reo5.) 

1.  Cakriebb— Injubies   to   Passenoei^— Con- 

TB1BUT0BT    NEOLIGENCS— EVIDENCE. 

Undisputed  testimony,  in  an  action  for  in- 
juries incurred  while  attempting  to  board  a 
railroad  car,  held  to  show  that  the  plaintiff 
was  mistaken  in  testifying  that  she  was  not 
thrown  off  her  balance  when  the  car  started,  so 
that  such  testimony  could  not  be  relied  on  to 
show  that  she  was  guilty  of  contributory  neg- 
ligence. 

2.  TBIAI.—IH8TBTJCTI0NS  — Applicability  to 
Pleadiro  and  Evidence. 

In  an  action  for  an  injury  to  plaintiff  in 
attemptine  to  board  a  railroad  car,  though  a 
general  iHea  of  contributory  negligence  may 
have  included  the  negligence  of  the  plaintiff  in 
the  treatment  of  the  wound,  where  there  was  no 
evidence  tending  to  prove  such  negligence  the 
defendant  was  not  entitled  to  an  instruction 
relating  to  that  issue. 

3.  Daicaqes— Pebsonai.  Irjitriks— Bxoessivb 
Dahaoes. 

In  an  action  for  personal  injuries  an  award 
of  $2,100  as  damages  was  not  excessive,  where 
the  evidence  showed  an  injury  to  plaintiff's  leg, 
by  reason  of  which  she  had  been  unable  to  walk 
for  four  months,  and  which  had  seriously  affect- 
ed her  general  health,  and  where  the  bone  of  her 
shin  was  still  swollen  so  that  she  might  have 
to  undergo  a  surgical  operation  to  insure  its 
recovery.  • 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Damages,  IS  377,  378.] 

Appeal  from  St.  Louis  Circuit  Court; 
Jesse  A.  McDonald,   Judge. 

Action  by  Bertha  New  against  the  St. 
Louis  ft  Suburban  Railway  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

J.  Chandler,  for  appellant  Altbeimer, 
Tomig  ft  Altbeimer,  for  respondent 

BLAND,  P.  J.  Defendant  maintains  a 
platform  about  25  feet  in  length  along  the 
side  of  its  track  at  the  northwest  corner  of 
Taylor  avenue  and  the  Suburban  Highway, 
In  the'  city  of  St  Louis,  for  the  convenience 
of  passengers  In  getting  on  and  off  its  cars. 
The  platform  is  about  on  a  level  with  the 
lower  steps  ascending  to  the  rear  platform 
of  the  cars.  On  April  23,  1902,  at  about  2 
p.  m..  plaintiff  and  her  friend  Mrs.  Bollyn, 
Intending  to  visit  the  Suburban  Garden,  to 


which  defendant's  cars  ran,  prt>ceeded  from 
their  homes  to  the  corner  of  Taylor  avenue 
and  Suburban  Highway,  and  onto  the  plat- 
form, where  they  hailed  a  car  traveling 
west  The  car  came  to  a  stop  when  the 
rear  platform  was  near  the  west  end  of  the 
station  platform  on  which  plaintiff  was 
standing.  Two  or  three  persons  got  off 
the  car,  and  two  or  three  ladles  preceded 
plaintiff  and  Mrs.  Bollyn  In  boarding  the 
^r.  Mrs.  Bollyn  landed  safely  on  the  pint- 
form,  but  plaintiff  did  not  succeed  in  get- 
ting on  the  car  before  it  was  started  for- 
ward. Plaintiff's  own  testimony  and  that 
of  her  witnesses  Is  that  just  as  she  took 
hold  of  the  hand  rail  with  her  left  hand  and 
placed  her  left  foot  on  the  lower  step,  the 
car  was  started  forward  with  considerable 
speed  and  she  was  unable  to  get  aboard; 
that  two  young  men  on  the  rear  platform 
grabbed  hold  of  her  arm,  held  on  to  her,  and 
tried  to  pull  her  onto  the  platform.  In  this 
position  and  under  these  circumstimces  plain- 
tiff was  carried  from  100  to  150  feet  before 
the  car  was  stopped ;  her  right  leg  bumping 
over  and  on  the  projecting  ends  of  the 
cross-ties.  The  car  was  stopped  In  response 
to  a  signal  given  by  some  one  on  the  back 
platform,  according  to  plaintiff's  evidence. 
The  conductor,  who  was  on  the  inside  of 
the  car,  testified  that  he  gave  the  signal  to 
stop.  After  the  car  was  stopped  plaintiff 
got  aboard  and  stood  In  the  aisle  (there  be- 
ing no  empty  seat)  until  the  Suburban 
Garden  was  reached,  where  she  and  her 
friend  Mrs.  Bollyn  alighted,  went  into  the 
garden,  and  sat  through  a  vaudeville  per- 
formance. They  then  returned  on  one  of 
defendant's  cars  to  the  comer  of  Taylor 
avenue  and  Suburban  Highway  and  there 
disembarked  and  proceeded  about  seven 
blocks  to  plalntlfTs  home.  PlalntlfTs  evi- 
dence is  that  she  did  not  think,  at  the  time 
the  accident  occurred,  that  she  was  much 
hurt,  but  that  her  right  leg  pained  her  some, 
and  the  pain  increased  while  she  was  in 
the  Suburban  Garden,  and  continued  to 
grow  worse  on  her  return  home,  and  that 
when  she  alighted  from  the  returning  car 
the  pain  was  so  severe  that  it  required  near- 
ly an  hour  for  her  to  walk  to  her  home.  On 
arriving  at  her  home  she  examined  her  leg 
and  found  that  the  shin  was  lacerated  "and 
all  come  up  in  ridges  where  It  had  bumped 
against  the  ties" ;  that  the  wound  was  from 
1%  to  2  inches  long  and  about  an  inch  wide, 
and  that  she  applied  home  remedies  to  It; 
that  she  suffered  from  pain  and  nervousness 
all  the  following  night  and  in  the  morning 
sent  for  a  physician.  The  accident  happen- 
ed on  Saturday.  Plaintiff  testifies  that  on 
the  following  Monday  morning,  about  the 
hour  ot  6  o'clock,  she  bad  a  very  bad  faint- 
ing spell  from  shock,  and  suffered  with 
hysteria,  and  had  ever  since  suffered  with 
fainting  spells,  dizziness,  and  headache,  and 
from    nervousness.     Plaintiff's    evidence   ia 
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that  for  over  two  months  she  had  to  keep 
her  foot  In  an  elevated  position  and  could 
not  use  her  leg;  tbat  during  this  time  ber 
physician  advised  her  to  walk  some;  tbat 
she  tried  to  do  so,  bnt  walking  caused  the 
wound  to  reopen  and  she  had  to  give  It 
np;  that  during  all  this  time  she  could  not 
sleep  and  suffered  great  pain,  was  extreme- 
ly nervous,  and  that  at  the  time  of  the 
trial  her  right  leg  was  smaller  than  the 
left,  and  she  was  yet  under  treatment  ^ 
ber  physician;  that  she  had  not  recovered 
from  her  nervousness  and  bad  lost  about 
10  pounds  In  weight;  that  prior  to  the  in- 
Jury  she  was  strong  and  did  ail  of  her  own 
honsework,  but  after  the  Injury  it  was 
four  months  before  sbe  could  get  around, 
since  which  time  sbe  had  helped  a  little 
about  the  housework  when  necessity  com- 
pelled ft  Plaintiff  also  testified  tbat  sbe 
had  expended  $125  for  medical  attendance 
and  about  $12.50  for  drugs  and  medicines. 
Dr.  LIppman,  who  treated  plaintiff  a  few 
days  after  the  injury  and  continued  to  treat 
her  until  some  time  in  the  following  Sep- 
tember, testified  that  the  wound  was  8  or 
4  inches  long  and  from  1%  to  2  inches  wide, 
and  tbat  the  bone  was  partly  denuded ;  that 
be  found  a  gangrenous  spot  in  the  center 
of  the  wound,  that  the  bone  proper  was 
swollen,  and  that  the  wound  was  exceed- 
ingly painful  and  kept  plaintiff  on  her  back 
causing  a  disturbance  of  her  digestion ;  that 
she  "bad  vtry  much  pain,"  was  very  nervous, 
and  could  not  sleep,  and  had  fainting  spells 
and  hysteria,  for  all  of  which  he  treated 
her.  Witness  also  said:  "When  I  ceased 
treating  her  the  wound  was  healed.  It  was 
fairly  healed.  There  was  a  large  scar  ex- 
tending over  the  area  of  the  wound,  bluish 
skin  stretched  over  the  wound,  and  the 
t>one  was  still  swollen,  and  it  was  pain- 
ful. The  skin  was  looking  bluish,  and  tfie 
bone  was  swollen  yet"  That  she  was  still 
very  nervous  and  suffering  from  indigestion. 
That  he  examined  her  about  10  days  before 
the  trial  and  found:  "The  bone  Itself  was 
swollen.  The  bone  is  covered  by  a  skin,  we 
call  It  skin  of  the  bone,  and  inflammation  Is 
of  this  skin  of  the  bone.  Tbat  swells  up, 
the  whole  bone  on  that  spot,  and  the  bone 
was  still  swollen  there  and  very  painful  to 
touch  up  to  about  10  days  ago."  That  she 
complained  of  nervousness  and  fainting 
spells.  Asked  regarding  further  treatment, 
the  witness  paid:  "It  is  a  question.  Of 
course,  now,  this  inflammation  of  the  bone 
will  have  to  be  treated,  and  it  might  go 
down  and  It  might  not  go  down.  It  might 
have  to  be  scraped,  the  bone,  to  get  a  com- 
plete cure  there;  but,  even  if  that  should 
have  to  be  done,  still  this  skin  that  is  so 
tightly  stretched  over  the  bone  has  a  tend- 
ency to  break.  The  least  little  scratch  on 
that  bone  will  cause  inflammation  there. 
She  will  always  have  to  wear  some  kind 


of  protection  to  keep  from  getting  a  little 
scratch  or  reopening  of  the  wound." 

Dr.  R.  W.  Baker,  plaintiff's  family  physi- 
cian (out  of  the  city  at  the  time  she  was 
hurt),  testified  that  be  first  saw  plaintiff  on 
September  6,  1902;  that  he  approved  the 
treatment  Dr.  LIppman  was  giving  her  and 
advised  ber  to  go  on  with  It;  tbat  be  did 
not  see  ber  again  until  the  following  Novem- 
ber. Witness  stated  that  on  his  first  ex- 
amination he  "found  a  wound  over  the  right 
shin,  I  should  Judge  three  inches  or  more  in 
length  and  an  inch  or  more  In  widtb.  Along- 
side and  over  the  shin  bone  there  was  a 
streak  of  black  tissue,  necrotic  tissue  there, 
and  there  was  quite  a  deep  cnt  right  along 
side  of  the  shin  bone,  so  it  made  quite  a 
perceptible  opening,  and  over  the  shin  t)one 
for  at  least  three  inches,  I  should  judge,  the 
tissue  there  was  black,  what  is  kno-wn  as 
necrotic  tissue — gangrenous.  If  you  under- 
stand that  better — and  the  whole  wound 
was  swollen,  and  just  an  open  suppurating 
surface  there,  and  the  whole  limb  was  very 
much  swollen,  and  very  painful.  She  was 
reclining  on  a  couch  with  the  limb  elevated, 
and  I  left  her  In  that  condition.  That  was 
the  last  I  saw  of  her  until  in  November." 
Witness  further  testified  tbat  he  examined 
plaintiff  two  months  afterward  and  found 
her  suffering  from  reflex  pain,  suffering  from 
her  stomach  and  a  general  dyspeptic  condi- 
tion, and  her  general  nervous  system  badly 
out  of  fix,  and  said:  "The  wound  bad  closed 
when  that  was  healed,  but  over  the  region 
the  skin  was  very  firmly  adhered  to  the  bone, 
all  over  that  whole  territory  the  sldn  was 
adhered  to  the  bone,  and  I  explained  to  her 
tbat  that  would  necessarily  follow  and  be 
iwinful  on  motion  until  these  adhesions  had 
broken  op  so  the  limb  could  be  moved  with- 
out the  tension,  and  I  found  the  periosteum 
covering  the  bone — the  skin  of  the  bone — 
was  very  much  swollen,  and  it  was  over  the 
scar  on  the  shin  bone  for  two  inches  and 
the  skin  that  had  covered  this  wound  was 
very  thin  and  was  very  sensitive." 

On  the  part  of  the  defendant,  the  evidence 
Is  tbat  plaintiff  attempted  to  get  on  the  car 
after  it  started  and  tbat  her  Injury  was  In- 
consequential, and  had  entirely  healed,  and 
could  not  be  the  cause  of  any  farth«' 
trouble  or  pain. 

The  verdict  and  judgment  were  fw  plain- 
tiff for  $2,100.    Defendant  appealed. 

1.  A  peremptory  Instruction  to  find  for 
defendant  was  offered  on  the  trial,  but  re- 
fused by  the  court  This  ruling  of  the  conrt 
Is  assigned  as  error.  The  foregoing  rteum^ 
of  plaintiff's  evidence  is  the  best  refutation 
of  this  contention  of  defendant  tbat  could  be 
offered.  But  plaintiff  stated,  on  her  cros»- 
examlnation,  that  she  "was  not  thrown  off 
her  balance  when  the  car  started  forward." 
On  this  scrap  of  evidence  defendant  bangs 
Its  argument  tbat  plaintiff  was  guilty  of  con- 
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trlbatory  negligence,  Insisting  that  U  she 
was  not  thrown  off  her  balance  then  her 
ghln  conld  not  have  been  bnmped  against  the 
cross-ties,  which  were  from  15  to  20  Inches 
below  the  lower  car  step,  and  that  she  was 
negligent  in  falling  to  place  her  right  foot 
on  the  step  and  take  hold  of  the  right  band 
rail  of  the  car  and  then  stepping  aboard 
the  car.  Plaintiff  testified  that  though  she 
was  an  active  woman  it  was  Impossible  for 
her  to  get  on  the  car  while  it  was  in  motion. 
The  evidence  shows  that  two  gentlemen  on 
the  rear  platform  saw  plaintlfTs  periloiu 
situation,  grabbed  hold  of  her,  and  held  on 
until  the  car  was  stopped.  Neither  of  these 
gentlemen'  were  produced  as  witnesses,  pre- 
sumably for  the  reason  they  were  unknown 
to  plaintiff.  The  fair  inference  to  be  drawn 
from  their  action  is  that,  seeing  plalntUTa 
situation,  they  apprehended  she  was  in  dan- 
ger of  falling  and  grabbed  hold  of  her  to 
prevent  her  from  falling  and  to  pull  her 
on  the  car,  if  possible.  The  laws  of  motion 
demonstrate  that  the  action  of  the  car.  in 
starting  forward  with  considerable  speed, 
tended  to  throw  plaintiff  in  the  opposite  di- 
rection. The  undisputed  evidence  Is  that 
plaintiff's  right  leg  bumped  against  the  cross- 
ties.  These  facts  cannot  be  reconciled  with 
the  theory  that  plaintiff  retained  her  balance 
when  the  car  started  forward,  and  clearly 
shows  that  In  the  excitement  of  the  moment 
plaintiff  did  not  realize  her  exact  situation 
and  was  simply  mistaken  when  she  said 
she  was  not  thrown  off  her  balance. 

2.  The  giving  of  the  following  instruc- 
tion on  the  measure  of  damages  is  assigned 
as  error,  on  the  ground  that  contributory 
negligence,  generally,  Is  pleaded  in  the  an- 
swer, and  that  this  plea  would  Include  neg- 
ligence in  the  treatment  of  the  injury  where- 
by it  was  aggravated:  "(8)  If  the  Jury  find 
for  the  plaintiff,  they  will  assess  her  damages 
at  snch  tnm  as  you  may  believe  will  com- 
pensate her  for  her  injuries,  if  any,  she  may 
have  sustained  by  reason  of  the  negligence 


of  the  defendant,  together  with  snch  sum,  if 
any,  as  yon  believe  will  compensate  her  for 
her  suffering,  Including  moneys  paid,  or 
which  she  has  obligated  herself  to  pay,  for 
physicians'  services  and  medicines  by  rea- 
son of  said  injuries  and  directly  resulting 
therefrom."  The  plea  of  contslbutoty  neg- 
ligence may  be  broad  enough  to  Include  neg* 
ligence  in  the  treatment  of  the  wound,  caus- 
ing aggravation  and  Increase  of  the  Injury, 
but  to  warrant  an  Instruction  on  any  Issue 
In  a  case  there  must  be  some  evidence  tend- 
ing to  prove  that  issne.  There  is  not  a  ray 
of  evidence  proving,  or  tending  to  prove, 
that  plaintiff  was  negligent  in  the  treatment 
of  her  wound.  In  her  excitement  plaintiff 
did  not  realize  the  extent  of  the  injury  until 
hours  after  It  had  been  indicted.  In  fact,  not 
until  the  following  morning  when  she  called 
a  physician,  and  there  is  no  evidence  that  the 
home  treatment  she  applied  to  the  wound 
on  the  day  of  her  injury  was  not  remedial 
and  proper.  We  think,  under  the  evidence, 
the  defendant  has  no  Just  ground  to  com- 
plain of  the  instruction. 

3.  Defendant  thinks  the  verdict  is  ex- 
cessive and  shows  the  Jury  were  Influenced 
by  passion  and  prejudice,  and  for  this  rea- 
son Its  motion  for  new  trial  should  have  been 
granted.  On  the  evidence  of  the  plaintiff 
and  her  two  physicians,  it  seems  to  us,  con- 
sidering the  nature,  character,  and  extent  of 
the  wound,  the  length  of  time  plaintiff  was 
confined  to  her  bed  and  disabled,  the  pain 
and  suffering  she  underwent,  and  the  baneful 
effects  the  wound  has  probably  caused  to  her 
general  health,  the  fact  that  the  bone  of  her 
shin  Is  yet  swollen  and  that  she  may  have  to 
undergo  a  surgical  operation  to  insure  its 
recovery,  that  the  damages  are  not  excessive. 

We  think  the  case  was  fairly  tried,  that 
the  plaintiff  had  a  meritorious  cause  of  ac- 
tion, and  that  the  Judgment  should  be  af- 
firmed. 

It  is  so  ordered.    All  concur. 
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HOWELL  T.   CRAWFORD. 

(Supreme  Court  of  Arkansas.    Oct  28,  lOOB.) 

1.  Sales— LixN  or  the  Verdob. 

The  provision  of  the  statute  that  the  ven- 
dee of  property  cannot  claim  the  property  as 
exempt  against  an  execution  on  the  judgment  in 
favor  of  the  '  vendor  for  the  purchase  money 
does  not  create  a  lien  for  the  purchase  money, 
and  no  lien  exists,  unless  reserved. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  !S  856,  857.] 

2.  COKPOBATIONS— IKSOLVENOT— TbANSTEB    TO 

Stockholdeb. 

In  an  action  to  set  aside  a  sale  of  property 
by  an  insolvent  corporation  to  an  alleged  stock- 
holder, evidence  reviewed,  and  held  to  show  that 
the  vendee  was  a  stockholder. 
a  Save. 

An  insolvent  corporation  has  no  right,  aa 
against  its  creditors,  to  turn  over  its  assets 
to  one  of  its  stockholders  in  payment  for  his  in- 
terest in  the  company. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  H  2170-217^] 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty; James  D.  Shaver,  Judge. 

Action  by  Thomas  3.  Stewart  against 
William  M.  Howell  and  another  to  set  aside 
a  sale  alleged  to  be  fraudulent  as  to  creditors. 
From  a  judgment  for  plaintiff,  defendant 
Howell  appeals.  Pending  appeal  plaintiff 
died,  and  J.  H.  Crawford  was  appointed 
administrator  of  bis  estate.    Affirmed. 

T.  O.  McRae  and  Rose,  Hemingway  & 
Rose,  for  appellant.  C.  C.  Hamby,  W.  V. 
Tompkins,  and  J.  H.  Crawford,  for  appellee. 

RIDDICK,  J.  In  June,  1902,  Thomas  J. 
'  Stewart  was  tbe  owner  of  a  sawmill  and 
other  machinery  connected  therewith.  He 
sold  this  property  to  the  Longview  Lumber 
Company,  a  corporation  doing  business  at 
Prescott,  Ark.,  for  the  sum  of  $2,000,  and 
took  tbe  notes  of  tbe  company  therefor. 
Shortly  afterwards  Stewart  sold  the  same 
company  certain  mules,  horses,  and  wagons 
for  tbe  sum  of  $800,  and  took  tbe  notes  of 
the  company  for  the  price  thereof.  The  com- 
pany at  once  sold  all  this  property  to  Wm. 
M.  Howell,  who  bad  been  connected  with 
the  company  as  secretary,  and  who,  in  con- 
nection with  bis  brother,  George  Howell, 
president  of  the  company,  represented  the 
company  In  making  the  purchase  from  Stew- 
art. Some  four  or  five  months  afterwards 
the  company  failed  and  quit  business,  with- 
out paying  any  part  of  Its  debt  to  Stewart 
and  leaving  a  large  part  of  its  other  debts 
unpaid.  Stewart  brought  this  action  In 
equity  against  Wm.  M.  Howell  and  tbe  lum- 
ber company,  alleging  that  the  sale  of  the 
property  to  Howell  was  fraudulent,  and  ask- 
ing that  he  have  judgment  against  the  com- 
pany for  his  debt  and  that  the  property  be 
sold  and  proceeds  applied  to  the  payment 
of  tbe  judgment  The  property  was  attached 
and  sold  under  an  order  of  tbe  judge  In 
vacation.  On  tbe  hearing  tbe  chancellor 
found  In  favor  of  the  plaintiff  and  gave  a 
decree  accordingly. 


Tbe  appeal  of  Howell  brings  before  m 
for  decision  the  question  whether  the  sale 
of  tbe  property  by  tbe  luml>er  company  to 
Howell  was  fraudulent  and  void  as  to 
creditors.  We  may  say  at  tbe  outset  that 
the  contention  of  Stewart  that  this  transfer 
was  made  to  defeat  his  vendor's  lien  apoa 
tbe  property  is  not  sound,  for  the  reason 
that  he  had  no  such  Uen.  Stewart  did  not 
reserve  any  Hen  upon  this  property,  and 
our  statute  gives  the  vendor  of  personal 
property  no  Hen  upon  the  property  for  the 
payment  of  the  purchase  price.  The  statute. 
It  is  true,  does  not  permit  tbe  vendee  to 
claim  such  property  as  exempt  against  an 
execution  Issued  on  a  judgment  in  favor  of 
the  vendor  for  the  purchase  money.  Bat 
that  provision  of  the  law  creates  no  Uen,  and. 
if  the  company  bad  continued  to  own  this 
property  until  its  failure,  plaintiff  would 
have  bad  no  more  right  against  it  than  any 
other  creditor  of  the  company.  PlaintifTa 
right  to  question  this  transfer  by  tbe  com- 
pany to  Howell  does  not  rest  on  the  fact 
that  he  sold  this  property  to  the  company. 
but  on  the  fact  that  he  Is  a  creditor  of  tbe 
company,  and  that  the  company  cannot  dit- 
pose  of  Its  property  in  fraud  of  its  creditors. 
Tbe  question,  then,  as  before  stated,  la.  was 
this  transfer  void  as  to  creditors.  At  the 
time  this  purchase  was  made  by  the  company 
from  Stewart  tbe  company  was  in  failing 
circumstances,  heavily  in  debt,  and  on  the 
verge  of  insolvency,  if  not  actually  Insolvent 
At  the  time  tUs  purchase  was  made  George 
Howell  was  the  president  of  the  company, 
and  had  been  so  since  its  organization.  The 
defendant.  Wm.  M.  Howell,  had  been  its 
secretary  with  a  salary  of  $3,000,  and,  tbouc;b 
there  is  conflict  in  the  evidence  on  this  point 
we  think  that  it  shows  that  be  was  also  a 
stockholder  in  the  company.  Counsel  con- 
tend with  much  force  that  the  books  support 
the  testimony  of  defendant  that  he  was  not 
a  stockholder,  for  the  reason  that  they  do 
not  show  any  receipt  from  blm  for  the 
stock  which  a  memorandum  on  the  book 
states  was  issued  in  bis  name.  Bat  tbe 
same  thing  might  be  said  of  tbe  other  stock- 
holders, and.  If  that  argument  was  sound. 
then  there  were  no  stockholders  in  this  com- 
pany. Tbe  testimony  of  tbe  president  his 
brother,  is  direct  and  positive  that  Wm. 
Howell  was  a  stockholder  and  that  this 
property  was  turned  over  to  bim  in  part 
liquidation  of  bis  Interest  in  the  company. 
We  do  not  agree  with  counsel  that  the 
testimony  of  this  witness  shows  animosity 
towards  tbe  defendant,  his  brotber.  On  the 
contrary,  the  answer  be  filed  as  president 
of  tbe  company  and  his  testimony  convinces 
us  that  be  was  willing  to  shield  bis  brother 
as  far  as  the  truth  would  permit  His  testi- 
mony is  supported  by  tbe  testimony  of  Mr 
Greeson,  the  attorney  of  the  company,  and 
by  tbe  fact  that  his  brotber,  the  defendant, 
was  secretary  of  tbe  company  with  a  salary 
of  13,000  per  annum.  The  defendant  hlm- 
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self  admitted  that  this  position  could  be 
filled  only  by  a  stockholder,  and  In  order  to 
avoid  the  force  of  this  admission  stated  that 
he  was  only  acting  secretary.  But  the  testi- 
mony shows,  to  the  contrary,  that  be  was 
elected  secretary  and  entered  npon  and  con- 
tinued to  discharge  the  duties  of  the  office 
up  to  about  the  time  of  this  purchase.  The 
evidence  shows  that  before  this  purchase 
some  friction  had  developed  between  these 
two  brothers,  and  some  difference  of  opinion 
existed  between  them  as  to  the  management 
of  the  company.  As  a  result  thereof  It  was 
agreed  between  them  that  Wm.  Howell 
should  retire  and  that  the  company  would 
pay  him  for  his  Interest  in  the  company. 
But  the  company  was  badly  In  debt  and 
bad  no  money.  To  avoid  this  difficulty,  it 
was  agreed  between  the  two  brothers  that 
the  company  would  purchase  the  mill  proper- 
ty and  stock  from  Stewart  and  turn  it  over 
to  Wm.  Howell  In  payment  pro  tanto  for 
tala  Interest  in  the  company,  or,  to  use  the 
expression  of  George  Howell,  to  liquidate 
the  stock  Interest  of  Wm.  Howell  In  the 
company. 

At  the  time  this  was  done  the  company, 
though  a  going  concern,  was,  as  before  stated, 
either  insolvent  or  on  the  verge  of  insolven- 
cy. A  few  months  afterwards  it  failed,  leav- 
ing debts  amounting  to  many  times  more 
than  the  value  of  Its  assets.  Under  such 
circumstances  it  Is  very  clear  that  the  com- 
pany had  no  right  as  against  its  creditors, 
to  turn  over  its  assets  to  one  of  its  stock- 
holders In  that  way.  The  company  did  busi- 
ness and  secured  credit  on  the  basis  of  the 
property  which  It  owned.  It  in  effect  repre- 
sented to  its  creditors  that  this  property 
would  be  used  to  pay  the  debts  of  the  com- 
pany. It  is,  as  remarked  by  Sir  George 
Jessel,  M.  R..  wholly  inconsistent  with  this 
representation  that  It  should  turn  its  proper- 
ty over  to  its  stockholders  and  pay  the  cred- 
itors nothing.  In  re  National  Funds  As- 
surance Company,  10  Cb.  Dlv.  118-127;  2 
Thompson  on  Corp.  t  2054.  If  the  company 
had  kept  this  property  which  it  purchased 
from  Stewart,  or  If  it  had  sold  It  for  a  valu- 
able consideration,  Stewart  would  have  bad 
no  right  to  complain.  But,  when  it  sold  it  to 
one  of  its  stockholders,  in  payment  for  bis 
stock  In  the  company  which  was  at  that 
time  worthless,  it,  so  far  as  the  creditors 
were  concerned,  gave  away  property  to  which 
they  had  the  right  to  look  for  the  payment 
of  claims  against  the  company,  and  the 
transaction  was  fraudulent  and  void  as  to 
them.  It  is  said  that.  If  that  be  so,  the 
property  should  pass  to  the  trustee  in  bank- 
ruptcy. That  might  be  true.  If"  any  such 
claim  had  been  made  by  the  trustee,  but  no 
such  issue  is  presented,  and  we  do  not  know 
.that  any  such  trustee  has  been  appointed 
for  this  company. 

On  the  whole  case  we  are  of  the  opinion 
that  the  Judgment  should  be  affirmed,  and 
it  l9  «K>  ordered. 


CARPENTER  t.   THOBNBURN. 

(Supreme  Court  of  Arkansas.    Oct.  21,  1905.) 

1.  Vbkdob  and   Pubchaseb — Options — Fob- 

FEITUEB— FaILUBB  TO   MAKE   PATMBNT. 

A  contract  for  a  lease  of  land  for  five  years 
provided  for  a  specified  annual  rental  to  be  paid 
on  the  Ist  day  of  November  of  each  year,  com- 
mencing with  1897,  and  ending  with  1001.  It 
further  provided  that  if  the  lessee  paid  the  rent 
notes,  together  with  additional  sums  provided 
for  as  rent,  he  should  have,  for  the  period  be- 
tween November  1,  1901,  and  January  1,  1902, 
an  option  to  purchase  the  land  at  a  stated  price. 
Time  was  declared  to  be  of  the  essence  of  the 
contract,  and  it  was  stipulated  that  if  any  of 
the  rent  notes  and  sums  to  be  paid  as  rent 
should  not  be  promptly^  paid  at  maturity,  the 
lease,  including  the  option  to  purchase,  should 
terminate  and  cease.  Held,  tliat  the  payment 
of  all  the  rent  notes  by  the  tenant  was  a 
condition  precedent  upon  which  his  right  to 
purchase  depended,  and  where  he  failed  to  pay 
the  last  rent  note  at  maturity  he  had  no  right 
to  purchase. 

2.  Sake— ExcrsB  roB  Nonpatuent— Failure 
TO  Ten  DEB  Deed. 

Where  a  contract  for  the  lease  of  land,  with 
an  option  to  purchase,  provided  that  on  the  pay- 
ment of  five  rent  notes  stipulated  for  in  the  con- 
tract, and  an  additional  sum  of  money,  the 
lessor  would  execute  a  warranty  deed  to  the 
lessee  conveying  the  land  to  him,  the  failure  of 
the  lessor  to  tender  a  deed  was  no  excuse  for 
the  lessee's  failure  to  pay  the  last  rent  note, 
but  the  lessor  was  not  required  to  execute  a 
deed  until  all  the  rent  notes  and  the  sum  of 
money  stipulated  had  been  paid. 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  Joseph  Thombum  against  W.  N. 
Carpenter.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

In  December,  1896,  Joseph  Thornbnrn,  be- 
ing the  owner  of  445  acres  of  land  in  Arkan- 
sas, entered  into  a  contract  with  W.  N. 
Carpenter  by  which  he  agreed  to  lease  the 
land  to  Carpenter  for  five  years,  for  a  speci- 
fied rent  for  each  year,  to  be  paid  on  the 
1st  day  of  November  of  each  year,  com- 
mencing with  the  year  1897  and  ending 
with  the  year  1901.  The  aggregate  amount 
for  all  the  years  was  nearly  $900.  The  con- 
tract, among  other  matters,  contained  the 
following  stipulations:  "Time  being  of  the 
essence  of  this  contract,  it  Is  especially 
agreed  and  understood  that  If  either  of  said 
rent  notes  and  the  sums  to  be  paid  as  rent 
be  not  promptly  paid  at  maturity,  or  If  the 
taxes  due  for  any  one  of  the  years  above 
mentioned  be  not  promptly  repaid  to  said 
lessor,  then  this  lease,  including  the  option 
to  purchase  hereinafter  mentioned  shall, 
without  notice,  terminate  and  cease,  and 
the  lessor  shall  be  entitled  to  Immediate 
possession  of  the  leased  property  and  said 
lessee  shall  be  liable  to  said  lessor  for  such 
of  said  rent  notes  as  may  have  matured  and 
remain  unpaid,"  etc.  "If  the  said  lessee 
shall  have  paid  the  rent  notes  above  men- 
tioned, together  with  any  additional  sums 
above  provided  for,  as  rent,  and  any  at- 
torney's fees  that  said  lessor  may  have  to 
pay  (or  collecting   si^|^  j^ptes  otter  their 
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maturity,  then  Bald  lessee  shall  have,  for 
the  period  between  November  1,  1901,  and 
January  1,  1902,  the  option  to  purchase  said 
lands  for  the  sum  of  $768,  *  *  *  of 
which  $8  shall  be  paid  in  cash."  Then 
follows  a  statement  showing  that  the  bal- 
ance was  to  be  paid  In  10  annual  install- 
ments of  |76  each,  with  interest  added. 
The  lessor  also  stipulated  that  upon  the 
payment  of  the  five  rent  notes,  as  provided 
in  the  contract,  and  the  further  snm  of  $8, 
he  would  execute  a  warranty  deed  to  the 
lessee  conveying  the  land  to  him,  taking  a 
trust  deed  from  him  securing  .the  payment 
of  the  notes  for  $760  and  interest  Car> 
penter  paid  the  first  four  rent  notes  as  they 
fell  due,  but  failed  to  pay  the  last  rent  note 
for  $190.70,  which  fell  due  on  the  iBt  of 
November,  1901.  Thornbum  elected  to  de- 
clare that  the  option  to  purchase  had  been 
forfeited,  and  In  February,  1002,  brought 
an  action  at  law  on  the  unpaid  rent  note  to 
recover  the  amount  due  on  same  and  inter- 
est. In  April,  1902,  Carpenter  filed  an  an- 
swer alleging  that  the  contract  was  in  fact 
an  agreement  to  purchase,  not  to  rent,  land; 
that  be  had  paid  all  of  the  five -notes  desig- 
nated as  rent  notes  in  the  contract,  except 
the  last,  and  that  he  would  have  paid  that 
note  but  for  the  fact  that  plaintiff  had  failed 
to  execute  and  tender  to  him  a  deed  as 
required  by  the  contract;  that  be  had  en- 
tered upon  the  land  under  his  contract, 
and  made  valuable  Improvements  thereon; 
that  he  was  then,  and  bad  been  at  all  times, 
ready  and  willing  to  pay  the  $190.70  and  the 
further  sum  of  $8  to  plaintiff,  as  required 
by  the  contract,  and  would  have  done  so  had 
a  deed  been  tendered  by  plaintiff.  He 
tendered  the  money  In  court  and  offered  to 
pay  the  same  at  any  time  a  deed  was  de- 
livered to  him.  He  asked  that  the  case  be 
transferred  to  the  equity  docket,  that  his 
answer  be  taken  as  a  counterclaim,  and 
that  plaintiff  be  compelled  to  specifically 
perform  bis  contract  Plaintiff  filed  a  reply 
to  the  counterclaim,  in  which  he  admitted 
that  defendant  had  made  some  imt>rovement 
not  exceeding  $100  In  value,  but  alleged 
that  the  land  bad  been  injured  more  by 
defendant's  cutting  timber  upon  it  than  it 
had  been  benefited  by  Improvements  made. 
He  denied  that  defendant  had  been  ready 
and  willing  to  pay  the  rent  note  now  due, 
but  alleged  that  defendant  had  been  warned 
by  the  agent  of  plaintiff  and  importuned  to 
pay  said  note  and  avoid  the  forfeiture  of 
the  contract  but  had  refused  to  do  so,  and 
that  plaintiff  had  exercised  his  right  under 
the  contract  and  declared  the  forfeiture. 
He  asked  that  the  cross-complaint  of  de- 
fendant be  dismissed  and  that  he  have  Judg- 
ment for  his  debt  The  case  was  trans- 
ferred to  the  equity  docket  and  Beard  on 
the  pleadings  and  exhibits  thereto.  The 
chancellor  found  that  the  contract  between 
plaintiff  and  defendant  was  a  rent  contract 


with  option  to  purchase ;  that  If  the  defend- 
ant had  paid  the  note  sued  on  at  maturity 
he  would  have  had  the  right  to  purchase 
the  land,  but  that  be  had  not  done  so;  and 
that  by  the  terms  of  the  contract  such  fail- 
ure to  pay  terminated  the  defendant's  right 
to  purchase,  and  that  plaintiff  was  entitled 
to  recover.  He  therefore  gave  Judgment 
In  favor  of  plaintiff  for  the  amount  of  bis 
note  and  interest    Defendant  appealed 

H.  A.  &  J.  R.  Parker,  for  appellant    John 
F.  Park,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  action  to  recover  the  amoont 
due  on  a  note  given  for  rent  of  land.  The 
defendant  admits  the  execution  of  the  note, 
and  states  that  though  it  purports  to  be 
for  rent  it  was  In  fact  executed  for  a  part 
of  the  purchase  price  of  the  land,  and  that 
be  is  ready  now  and  baa  always  been  ready 
and  willing  to  pay  it  If  plaintiff  will  execute 
a  deed  to  the  land.  He  contends  that  as 
equity  abhors  forfeitures,  he  has  still  the 
right  to  pay  the  note  and  the  remainder 
of  the  price  and  take  the  land.  The  law 
on  this  point,  so  far  as  it  applies  to  this 
case,  is  very  clearly  stated  by  Prof.  Pomeroy 
as  follows:  "It  is  well  settled  that  what 
the  parties  have  so  stipulated  as  to  make 
the  time  of  payment  of  the  essence  of  the 
contract,  within  the  view  of  equity  as  well 
as  of  the  law,  a  court  of  equity  cannot  re- 
lieve a  vendee  who  has  made  default  With 
respect  to  this  rule  there  is  no  doubt  Tbs 
only  difficulty  is  In  determining  when  time 
has  thus  been  made  essential.  It  Is  also 
equally  certain  that  when  the  contract  is 
made  to  depend  upon  a  condition  precedent — 
in  other  words,  when  no  right  shall  vest 
nntll  certain  acts  have  been  done,  as,  for 
example,  until  the  vendee  has  paid  certain 
sums  at  certain  specified  times — then  also 
a  court  of  equity  will  not  relieve  the  vendee 
against  the  forfeiture  incurred  by  a  breach 
of  such  condition  precedent"  1  Pom.  Equity, 
i  455;  QuertermouB  v.  Hatfield,  64  Ark.  1& 
14  8.  W.  1096. 

Now  in  this  contract  the  parties  expressly 
stipulated  that  time  was  of  the  essence  of 
the  contract  The  right  of  the  defendant 
to  purchase  the  land,  depended  under  the 
contract  upon  the  prompt  payment  of  the 
five  rent  notes  as  they  fell  due.  Until  he 
had  paid  those  notes,  he  had  under  his  con- 
tract no  right  to  purchase.  If  be  had  paid 
those  notes  promptly,  the  last  of  which  was 
due  on  the  1st  of  November,  1901,  be  had. 
under  the  contract  the  option  to  purchase 
the  land  at  any  time  between  that  date  and 
the  1st  of  January  following ;  that  la  to  say. 
If  he  had  paid  the  rent  notes,  he  -wouM 
then  have  had  two  months  in  which  to  ex- 
ercise his  option  to  purchase^  But  be  dhl 
not  pay  the  last  note.  His  excuse  for  this 
failure  Is  that  the  defendant  failed  to  tender 
bim  a  deed.    Now  an  ^aminatkm   of  the 
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contract  will  show  that  plaintiff  waa  not 
required  to  execute  the  deed  to  defendant 
until  all  the  rent  notes  and  the  further  sum 
6t  $8  had  been  paid.  The  failure  of  the 
defendant  to  tender  a  deed  was  no  legal 
excuse  for  the  failure  to  pajr  the  note,  for 
the  payment  of  all  the  rent  notes  was  a 
condition  precedent  upon  which  the  right 
of  purchase  depended.  The  pleadings  show 
that  defendant  made  an  offer  to  pay  this 
note  in  his  answer,  but  that  was  long  after 
the  maturity  of  the  note  and  after  the  time 
when  the  option  to  purchase  would  have 
expired,  even  had  the  note  been  paid.  The 
contract  may  be  a  harsh  one,  but  It  contra- 
venes no  rule  of  public  policy.  The  parties 
made  it,  and  the  courts  cannot  alter  it 
Cheney  t.  Llbby,  1S4  U.  S.  68;  10  Sup.  Ct 
488,  83  L.  Ed.  81& 

On  the  whole  case  we  are  of  the  opinion 
that  the  judgment  of  the  chancellor  Is 
right,  and  It  la  therefore  affirmed. 


JOHNSON   et  aL  T.   WYNNE. 

(Supreme  Court  of  Arkansas.    Oct.  21,  IQOK.) 

Pabtnebship  —  LiABiLrriis  to  Thibd  Pkb- 
BONS— Acts  or  Pabtneb— RATinoAiiON  bt 

COPABTNEB. 

Plamtilf  was  surety  on  a  note  signed  by 
defendant  and  a  third  person  as  partners.  De- 
fendant, in  consideration  of  plaintiff  releasing 
his  claim  for  money  paid  as  surety,  sold  his  in- 
terest in  the  firm  to  P.,  who  assumed  such 
claim  and  executed  a  mortgage  to  secure  It. 
The  third  person  rescinded  the  sale  to  P.,  releas- 
ed him  from  liability  to  plaintiff  repaid  the 
money  paid  on  the  purchase,  and  sold  the  busi- 
ness, taking  notes  payable  to  defendant  and 
himself.  The  proceeds  of  the  notes  were  placed 
to  their  credit  and  one  note  was  used  to  pay 
their  debts.  Defendant  urged  the  collection  of 
the  notes  and  consented  to  the  payment  of  the 
debts.  There  was  nothing  to  show  that  he  knew 
of  the  rescission  of  the  sale  to  P.  and  the  release 
of  his  liability  to  plaintiff.  Held  not  to  show, 
as  a  matter  of  law,  a  ratification  by  defendant 
on  the  third  i>erson's  acts  necessary  to  authorize 
plaintiff  to  recover  from  defendant  the  money 
paid  as  surety. 

Appeal  from  Circuit  Court,  Clay  County, 
Western  District ;  Allen  Hughes,  Judge. 

Action  by  W.  R.  Wynne  against  James 
Johnson  and  another.  From  a  Judgment  for 
plaintiff,  defendant  James  Johnson  appeals. 
Reversed. 

James  Johnson  and  James  H.  Davidson 
were  the  owners  of  a  saloon  business  at  Poplar 
BlufT,  Ma  They  were  also  engaged  in  operat- 
ing a  sawmill  near  Corning,  Ark.  Johnson 
resided  at  Coming  and  looked  after  the 
business  there,  while  Davidson  had  charge  of 
the  saloon  business  at  Poplar  Bluff.  About 
the  time  Johnson  and  Davidson  engaged  In 
the  saloon  business  they  borrowed  $1,000  from 
tbe  Bank  of  Corning,  and  W.  R.  Wynne  signed 
the  note  that  they  executed  for  the  loan.  He 
bad  no  interest  In  the  loan  and  was  only  a 
surety.  Johnson  and  Davidson  paid  about 
$200  on  the  note,  and  the  balance,  about  $850, 
remained  unpaid,  and  waa  eventually  paid  by 


Wynne,  the  surety.  About  the  time  Wynne 
paid  the  balance  due  on  the  note,  one  Phllo 
Powell  made  an  agreement  with  Johnson  to 
buy  his  interest  in  the  saloon  business  at 
Poplar  Bluff.  Johnson  offered  to  sell  if 
Powell  would  pay  $50  cash  and  take  Johnson's 
place  In  assuming  the  debts  of  the  firm,  and 
specially  to  make  some  arrangement  by 
which  Johnson  could  be  released  from  liabil- 
ity to  Wynne  for  the  sum  he  had  paid  the 
bank  for  Johnson  and  Davidson.  Powell  ac- 
cepted the  offer,  though  the  evidence  as  to 
whether  he  did  so  nnconditionally  or  not  is 
conflicting.  In  pursuance  of  this  agreement 
he  went  to  see  Wynne  who  offered  to  turn 
over  to  him  his  claim  against  Johnson  and 
Davidson  provided  Powell  would  gflve  his 
own  note  for  the  amount  of  the  claim,  and 
secure  it  by  a  mortgage  on  bis  land.  Powell 
executed  the  note  and  mortgage,  and  left  the 
same  with  an  attorney  to  be  delivered  to 
Wynne  If  Powell  consummated  the  purchase 
of  the  saloon.  To  enable  Powell  to  convince 
Johnson  that  Powell  could  take  up  Johnson 
and  Davidson's  note  and  release  him  from 
liability  to  Wynne,  Wynne  turned  over  to 
Powell  the  note  to  the  bank  which  he  had 
paid  as  surety.  Powell  carried  this  note  to 
Johnson,  and  Johnson  testified  that  Wynne 
told  him  that  any  trade  be  made  with  Powell 
would  be  all  right,  as  Powell  had  secured  him 
by  a  mortgage;  that  he  (Johnson)  then  sold 
his  interest  in  the  saloon  to  Powell,  that 
Powell  paid  him  $50  in  cash,  and  Indorsed  on 
the  note  that  Johnson  was  released  from 
liability  thereon  and  agreed  to  assume  John- 
son's part  of  the  other  saloon  debts ;  that  he 
then  delivered  Powell  a  writing  addressed  to 
Davidson  at  Poplar  Bluff,  stating  that  he 
(Johnson)  had  sold  his  interest  in  the  business 
to  Powell.  Johnson,  further,  testified  that 
this  was  an  absolute  sale  of  his  interest  in  the 
saloon,  and  that  it  was  understood  that  In 
part  consideration  thereof  he  was  discharged 
from  liability  to  Wynne  on  the  bank  note. 
On  the  other  hand,  there  was  evidence  tending 
to  show  that  this  discbarge  of  Johnson  was  on 
condition  that  Powell,  after  Invoice  of  the 
saloon  stock,  should  accept  Johnson's  Interest 
and  also  deliver  his  note  and  mortgage  to 
Wynne  in  settlement  of  the  amount  paid  by 
Wynne  to  the  bank  for  Johnson  and  David- 
son; that  Powell  ascertained  that  the  debts 
of  Johnson  and  Davidson  in  the  saloon  busi- 
ness equaled  the  assets,  and  refused  to  accept 
them;  that  thereupon  Davidson  paid  him 
back  the  money  he  had  paid  Johnson,  and 
Powell  took  up  the  note  and  mortgage  which 
he  had  executed  to  Wynne  and  placed  in  the 
hands  of  a  lawyer,  and  the  trade  between  him 
and  Wynne  was  rescinded.  Soon  after  this 
Davidson  sold  out  the  saloon  business  at 
Popal  Bluff  to  a  third  party.  The  considera- 
tion was  $2,800,  which  was  paid  in  two  notes 
of  $1,000  each,  pajrable  to  Johnson  and  David- 
son, one  note  for  $300,  and  a  sight  draft  for 
$500.  The  $500  draft  and  one  of  the  notes 
for  $1,000  were  deposited 
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Oomlng  by  Davidson,  and  so  much  as  waa 
collected  thereon  placed  to  the  credit  of  John- 
son and  Davidson.  The  other  note  for  $1,000 
was  used  to  pay  off  debts  of  Johnson  and 
Davidson  In  St  Louis.  As  to  whether  any  of 
the  proceeds  of  this  sale  came  to  the  hands  of 
Johnson  the  evidence  waa  conflicting,  but  it 
was  not  disputed  that  a  part  of  it  was  used  to 
pay  debts  of  Johnson  and  Davidson.  The 
court,  among  other  Instructions  to  the  jury, 
gave  the  following  instruction  at  the  request 
of  plaintiff,  over  the  objection  of  the  defend- 
ants: "If  you  find  from  the  evidence  that  the 
defendant  Johnson  was  released  from  his 
liability  on  the  note  sued  on  In  this  case,  and 
that  the  consideration  for  said  release  waa 
the  sale  by  Johnson  to  one  Pbilo  Powell  of 
Johnson's  interest  In  a  saloon  that  belonged 
to  Johnson  and  Davidson,  and  that  Davidson 
afterwards  sold  the  whole  saloon  and  took 
In  part  payment  notes  of  J.  D.  Morris,  payable 
to  Johnson  and  Davidson,  and  that  Davidson 
afterwards  Indorsed  one  of  said  notes  to  the 
Bank  of  Corning  as  collateral  to  secure  the 
Indebtedness  of  Johnson  and  Davidson,  to  the 
Bank  of  Coming,  then  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  Johnson 
afterwards  knowing  of  the  transfer  urged  the 
collection  of  said  note  when  it  came  due,  or  If 
you  find  that  any  of  the  proceeds  of  the  sale 
was  paid  on  the  debts  of  Johnson  and  David- 
eon,  and  that  Johnson  knew  of  it  and  con- 
sented thereto,  you  will  find  for  the  plaintiff. 
There  was  a  verdict  in  favor  of  plaintiff.  De- 
fendant filed  a  motion  for  a  new  trial,  and, 
the  same  being  overruled,  the  defendant  ap- 
pealed. 

J.  N.  Moore,  J.  L.  Taylor,  and  F.  G.  Taylor, 
for  appellant    D.  Hopson,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts).  This 
is  an  action  by  Wynne,  a  surety,  against 
Johnson  and  Davidson,  the  two  principals  In 
the  note  paid  by  the  surety.  It  is  admitted 
that  the  surety  paid  the  note,  and,  so  far  as 
the  defendant  Davidson  Is  concerned,  the  evi- 
dence shows  no  defense  whatever.  But  there 
was  evidence  tending  to  show  that  one  Powell 
purchased  the  Interest  of  Johnson  In  the 
saloon  business  of  Johnson  and  Davidson,  and 
that  It  was  agreed  between  himself  and  John- 
son and  Wynne  that  Powell  should  assume 
the  debt  of  Johnson  to  Wynne,  and  that  John- 
son should  be  released  from  further  liability 
to  Wynne  for  that  debt  There  was  at  least 
some  evidence  tending  to  show  that  this  trade 
was  consummated,  and  that  Johnson  was  re- 
leased, and  that  with  Wynne's  knowledge 
and  consent,  an  Indorsement  to  that  effect 
was  made  on  the  note  which  Wynne  had  paid. 
The  defendant  Johnson  set  up  this  agreement 
for  a  release  as  a  bar  to  the  action  of  Wynne. 
Counsel  for  Wynne  contend  that  the  trade 
between  Powell  and  Johnson  was  never  con- 
summated, and  that  Johnson  was  never  re- 
leased, and  that  if  It  was  consummated  It  was 
afterwards    rescinded.    They    say,    further. 


that  after  the  negotiations  of  Powell  for  the 
purchase  of  an  Interest  In  the  saloon  were 
broken  off,  Davidson,  acting  for  Johnson, 
agreed  with  Powell  to  rescind  the  contract  of 
purchase  and  release,  and  thereupon  repaid 
to  Powell  the  money  he  bad  paid  Johnson  on 
his  purchase,  and  acting  for  himself  and 
Johnson  sold  the  saloon  business  to  a  third 
party,  and  took  the  purchase  money  notes  In 
the  name  of  Johnson  and  Davidson,  and  de- 
posited them  In  the  bank  to  the  credit  of 
Johnson  and  Davidson;  that  so  much  of  the 
notes  as  was  collected  was  placed  to  their 
credit  and  drawn  out  by  them;  and  that  this 
conduct  of  Johnson  was  a  ratiflcatlcHi  of  the 
acta  of  Davidson  in  rescinding  the  contract  of 
purchase  with  Powell,  and  In  selling  the  busi- 
ness to  another  party  for  the  benefit  of  him- 
self and  Johnson.  If  Johnson  did  these  acts 
with  knowledge  of  the  attempted  rescission 
made  by  Davidson  with  Powell,  and  know- 
ing the  fact  that  Davidson  was  selling  the 
saloon  business  as  the  property,  not  of  David- 
son and  Powell,  but  as  the  property  of  him- 
self and  Johnson,  this  contention  wonld  be 
sound.  But  a  ratification  presuppose*  a 
knowledge  of  the  act  ratified,  and  before  the 
acts  of  Johnson  referred  to  can  be  treated  as 
a  ratification  of  the  rescission  made  for  him 
by  Davidson  with  Powell  it  must  be  shown 
that  he  had  some  notice  of  ancb  acts  of 
Davidson,  and  that  with  this  knowledge  he 
accepted  the  fruits  of  the  rescission,  or  acted 
In  a  way  that  showed  that  he  approved  of  the 
acts  of  his  agent 

Counsel  for  plaintiff  by  the  Instmction 
asked  by  him,  which  is  set  out  in  the  state- 
ment of  facts,  and  which  the  court  gave. 
seems  to  admit  that  there  was  evidence  tend- 
ing to  show  that  Johnson  bad  sold  bis  Interest 
In  the  saloon  business  to  Powell,  and  that  In 
consideration  thereof  Wynne  had  released  his 
claim  against  Johnson  for  money  paid  as 
surety,  but  he  contends  that,  if  this  waa  so, 
and  If  Davidson  afterwards  sold  the  saloon 
and  took  notes  payable  to  himself  and  John- 
son, and  Johnson  afterwards  urged  the  collec- 
tion of  those  notes,  or  consented  that  the  pro- 
ceeds should  be  applied  to  the  debt  of  John- 
sou  and  Davidson,  he  was  then  liable  to 
Wynne  In  this  action.  But  this  contention 
does  not  seem  to  us  to  be  sound.  We  must 
keep  In  mind  that  if  the  sale  by  Johnson  of 
his  interest  In  the  saloon  business  to  Powell 
was  actually  consummated,  and  If  In  consid- 
eration thereof  Wynne  released  his  claim 
against  Johnson  for  money  paid,  that  aale  and 
release  could  not  In  the  absence  of  fraud,  be 
set  aside  without  the  consent  of  Johnson.  It 
is  true  that  If  Davidson  acting  for  Johnson 
agreed  with  Powell  to  rescind  it  and  John- 
son afterwards  ratified  this  act  of  Davidson's, 
the  rescission  would  be  In  effect  the  act  of 
Johnson  and  would  bind  him.  But,  as  w« 
have  before  stated.  In  order  to  show  a  rati- 
fication by  Johnson,  it  must  be  shown  bv 
evidence,  either  direct  or  circumstantial,  that 
Johnscm  had  notice  of  the  act  done  by  his 
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agent  And  right  on  this  point  Is  where  the 
iQstractlon  gives  by  the  court  at  the  request 
of  counsel  for  plaintiff  seems  to  us  to  be  de- 
fective, for  It  makes  Johnson  liable  to  Wynne 
In  this  action  if  he  urged  the  collection  of 
the  notes  taken  by  Davidson  in  the  name  of 
Johnson  and  Davidson,  in  payment  of  the 
saloon  business,  or  If  Johnson  consented  that 
any  of  the  proceeds  of  said  notes  should  be 
paid  on  the  debts  of  Johnson  and  Davidson, 
regardless  of  whether  at  that  time  Johnson 
had  notice  of  Davidson's  attempted  resdsslon 
of  the  contract  of  sale  and  release  made  by 
Johnson  with  Powell  and  Wynne  or  not 
Xow  if  Johnson  had  been  released  from  this 
claim  of  Wynne,  then,  In  the  absence  of  any 
knowledge  by  him  of  the  attempted  rescission 
made  by  Davidson  with  Powell,  It  cannot  be 
said  as  a  matter  of  law  that  the  mere  fact 
that  he  urged  the  collection  of  the  notes 
given  to  Davidson  in  the  name  of  Johnson 
and  Davidson  amounted  to  a  ratification  of 
the  rescission.  It  la  a  well-known  fact  that 
the  partnership  name  often  remains  the  same 
after  the  personnel  of  the  firm  has  changed. 
The  new  firm  may  carry  on  business  under 
the  old  name.  If  Johnson  had  no  notice  of 
the  fact  that  Powell  had  attempted  to  re- 
scind his  contract  of  purchase,  he  might  have 
urged  the  collection  of  the  debts,  not  because 
the  money  was  coming  to  him,  but  to  aid  the 
new  firm  which  had  assumed  the  debts  of  the 
old  firm,  and  in  whose  success  he  was  inter- 
ested to  that  extent  It  cannot  therefore  be 
said  as  a  matter  of  law  that  such  action  on 
bis  part  amounted  to  a  rescission,  though  it 
might  be  potent  evidence  tending  to  show 
such  rescission.  If,  after  having  sold  his 
saloon  business  to  Powell,  Johnson  treated 
the  proceeds  of  that  business  as  his  own,  this 
would  no  doubt  be  evidence,  probably  very 
strong  evidence,  that  the  sale  to  Powell  had 
not  been  consummated,  or,  if  consummated, 
that  it  had  been  rescinded;  but  the  instruc- 
tion complained  of  did  not  submit  that  ques- 
tion to  the  Jury,  but  told  them  as  a  matter  of 
law  that  if  Johnson  urged  the  collection  of 
notes  given  for  the  saloon  business,  they 
should  find  for  the  plaintiff.  The  latter 
clause  of  this  instruction  was,  in  view  of  the 
facta,  specially  objectionable.  It  In  effect 
told  the  Jury  to  find  for  the  plaintiff  If  any 
of  the  proceeds  of  the  sale  of  the  saloon  busi- 
ness was  with  Johnson's  consent  paid  on  the 
debts  of  Johnson  and  Davidson.  Now,  as 
before  stated,  the  evidence  shows  that  Powell 
agreed  to  take  Johnson's  place  and  assume  bis 
part  of  the  debts.  When  the  saloon  business 
was  sold  it  was  entirely  proi)er  that  the  pro- 
ceeds should  go  to  the  payment  of  the  credit- 
ors of  that  business,  and  the  fact  that  John- 
son consented  that  this  should  be  done  did  not 
xet  aside  a  release  made  by  Wynne,  or  give 
Wynne  the  right  to  sue  him,  for  the  payment 
of  the  debts  was  a  part  of  the  contract  of 
release. 

The  questions  In  this  case  are:    First  Did 
Wynne  in  consideration  of  a  sale  by  Johnson 


of  his  Interest  In  the  saloon  business  to  Pow- 
ell release  Johnson  from  the  debt  which  he 
now  claims  against  him?  Second.  If  there 
was  such  a  sale  and  release,  did  Johnson  rati- 
fy the  subsequent  agreement  of  the  other  par- 
ties thereto  with  Davidson  that  It  be  set 
aside?  The  evidence  we  think  tends  to  show 
that  be  did,  bat  that  was  a  question  for  the 
jury,  which,  in  our  opinion,  was  not  properly 
submitted. 

For  the  reasons  stated  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
triaU 


BRADSHAW  v.  8TATB. 
(Supreme  Court  of  Arkansas.    Oct  21,  1005.) 

Intoxicating  Liquors — Offbhbks— Liquobs 

Pbohibited: 

A  sale  as  a  beverage  without  license  of  any 
compound  containing  alcohol  is  unlawful,  wheth- 
er tne  compound  is  intoxicating  or  not 

[Ed.  Note. — For  cases  in  point  see  voL  29, 
Cent  Dig.  Intoxicating  Ldquors,  (  142.] 

Appeal  from  Circuit  Court  Pope  County; 
William  Lk  Moose,  Judge. 

Henry  Bradshaw  was  convicted  Of  selling 
liquor  without  a  license,  and  be  appeals. 
Afilrmed. 

Brooks  &  Hays  and  Sam  It'chew,  for  ap- 
pellant Robert  L.  Rogers,  Atty.  Gen.,  for 
the  State. 

Mcculloch,  J.  The  appellant  Henry 
Bradshaw,  was  tried  and  convicted  under 
an  indictment  charging  him  with  the  unlaw- 
ful sale,  without  license,  of  certain  Uquor. 
No  objection  has  been  made,  eith»  here  or 
below,  to  the  form  of  the  indictment  and  the 
proof  was  directed  to  a  sale  by  appellant 
of  a  compound  or  preparation  called  "Uno," 
containing  alcohol.  It  was  agreed  at  the 
trial  below  that  appellant  had  sold  this  prep- 
aration as  a  beverage,  without  license;  "that 
it  has  the  general  appearance  of  beer;  foams, 
sparkles,  and  has  the  color  and  taste  like 
beer;  that  a  person  could  not  contain  enough 
of  it  to  intoxicate;  and  that  It  is  used  In 
lieu  of  the  stronger  beverages  and  almost 
universally  sold  in  prohibition  districts." 
It  was  shown  by  the  testimony  of  other  wit- 
nesses not  to  be  intoxicating,  but  to  be  a 
"mild,  pleasant  snd  agreeable  soft  drluk, 
and  one  in  which  there  is  no  harm,  and  from 
the  use  of  which  no  Intoxication  or  other 
deleterious  effects  can  follow."  An  analysis 
of  the  liquor  proved  the  following  to  be  con- 
tained therein:  Alcohol,  l.&l;  proteida,  .50; 
extractive  matters,  3.S0;  sugar,  2.60. 

The  court  refused  to  declare  the  law,  as 
asked  by  appellant,  that  before  he  could 
be  cpnvlcted  it  must  appear  that  the  liquor 
sold  was  Intoxicating,  but  declared  the  law 
to  be  that  it  is  unlawful  to  sell  without  li- 
cense any  compound  or  preparation  as  a 
beverage  which  contains  alcohol.  We  are 
asked  by  learned  counsel  for  appellant  to 
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hold  tbat  it  la  not  unlawful  to  seU  as  a  bever- 
age a  compound  or  preparation  containing 
alcohol  aniess  the  same  be  intoxicating.  The 
statute  under  which  appellant  was  indicted 
and  convicted  has  been  otherwise  construed 
by  the  decisions  of  this  court,  and  we  ad- 
here to  the  construction  heretofore  given. 
Bond  V.  State,  56  Ark.  444.  19  B.  W.  1062; 
Crawford  v.  Stote,  09  Arlc  860,  63  a  W. 
801.  In  the  case  last  cited  the  court  said 
that  "it  Is  obvious  that  the  liquid  sold  bj 
the  appellant  most  be  a  compound  of  one  or 
more  of  the  liquors  under  the  ban  of  the  law 
with  other  Ingredients,  or  contain  the  ele- 
ments necessary  to  constitute  an  intoxicating 
liquid  in  such  form  as  it  may  be  used  as  a 
beverage."  It  follows  from  this  that  the 
sale  without  license  of  any  compound  con- 
taining the  liquors  enumerated  is  unlawful, 
whether  such  compound  be  intoxicating  or 
not.  If  it  contains  any  of  the  liquors  enu- 
merated, a  sale  thereof  as  a  beverage  is  un- 
lawfol.  The  statute  prohibits  the  sale  with- 
out license  of  any  of  the  liquors  named,  and 
a  sale  as  a  beverage  of  any  compound  or 
preparation  containing  them  whether  it  be 
intoxicating  or  not,  and  all  intoxicating 
liquors  of  any  kind.  In  the  case  of  Bond  v. 
State,  supra,  this  court  sustained  a  convic- 
tion for  sale  of  a  nonlntoxlcatlng  compound 
containing  substnutinlly  the  same  proportion 
of  alcohol  as  in  the  liquor  which  appellant 
sold. 
Affirmed. 


GORDON  T.  TERRELIj,  GommlBsloner  of 
General  Land  Office.  WHITMYER  v. 
SAME.  CHILDRESS  v.  SAME.  NELSON 
V.  SAME.  ODOM  v.  SAME.  LITTLE  v. 
SAME.  TEAKEL  v.  SAME.  MILLIGAN 
V.  SAME.  PENCE  v.  SAME. 
(Supreme  Court  of  Texas.    Dec  14,  1905.) 

CouBTS  —  Sttpbemc  Coubt  —  Obioinai.  Jubib- 
DicTioN— Mandamus. 

Where  a  claimant  of  school  lands  brings 
tnandamas  in  the  Supreme  Court  to  establish 
his  right  as  a  purchaser  of  school  lands  against 
the  Commissioner  of  the  General  Land  Office, 
who  has  rejected  his  application,  and  bis  al- 
legation that  he  was  an  actual  settler  upon  the 
section  applied  for  as  a  homestead  is  denied  by 
the  Commissioner,  an  issue  of  fact  is  raised, 
which  takes  away  the  jurisdiction  of  the  Su- 
preme Court. 

Separate  petitions  by  Martin  Gordon  and 
eight  other  relators  against  J.  J.  Terrell, 
Commissioner  of  the  General  Land  Office^ 
for  writs  of  mandamus.    Dismissed. 

C.  K.  Bell,  W.  E.  Thome,  and  P.  H.  Looney, 
for  relators.  R.  V.  Davidson,  Atty.  Gen., 
and  T.  S.  Reese,  Asst  Atty.  Gea,  for  re- 
spondent 

GAINES,  C.  3.  These  nine  cases  involve 
the  same  questions  and  have  been  submit- 
ted by  the  respective  relators  upon  one 
brief.  The  respondent  has  likewise  filed  a 
single   brief,   as   applicable   to   each   case. 


Each  of  the  relators  seeks  to  obtain  a  writ 
of  mandamus  by  which  to  compel  Uie  re- 
spondent, the  Commissioner  of  the  General 
Land  Office,  to  award  him  certain  sections 
of  school  lands  which  be  had  made  applica- 
tion to  purchase,  which  application  had  betin 
rejected  by  the  Commissioner.  The  respond- 
ent filed  a  separate  answer  in  each  case.  In 
each  of  which,  among  other  things,  he 
alleges  under  oath.  In  substance,  tbat  the 
relator  was  not,  at  the  time  of  making 
his  application,  nor  has  ever  since  been,  an 
actual  settler  npon  the  section  sought  to  be 
purchased  by  him  as  a  home  section  nor 
upon  any  other  section  of  land  for  wblch 
he  made  application.  The  allegation  direct- 
ly traverses  the  averment  In  the  petltloa 
that  the  relator  was  an  actual  settler 
upon  the  section  applied  for  as  a  borne  sec- 
tion, and  raises  a  question  of  fact  wblcfa 
this  court  has  no  power  to  determine.  The 
general  rule  of  the  statute  in  regard  to  the 
sale  of  the  school  lands,  as  expressly  de- 
clared, is  that  they  "shall  be  subject  to 
sale,  but  to  actual  settlers  only."  This  is 
a  condition  precedent  to  the  right  to  pur- 
chase, and  hence,  as  we  think,  where  a 
claimant  of  such  lands  se^s  to  establisb 
his  right  as  a  purchaser  especially  as  against 
the  Commissioner  of  the  General  Land  Office 
who  has  rejected  his  application,  he  most 
allege,  and  If  controverted  must  prove,  that 
at  the  time  he  made  his  application  be  was 
an  actual  resident  upon  the  land  for  the 
purpose  of  making  It  his  home.  It  the  ac- 
tion be  brought  in  this  court  and  the  fact 
of  actual  settlement  be  denied  under  oath. 
It  takes  away  the  Jurisdiction  of  this  court, 
because  we  have  no  power  to  pass  upon 
a  question  of  fact  The  applications  in- 
volved in  each  of  these  cases  were  made 
in  November,  1904,  and  what  we  have  said 
is  in  reference  to  the  laws  in  force  at  that 
time. 

Each   of  the  petitions   is   therefore   dis- 
missed for  want  of  jurisdiction. 


BRADT,   Co.   Atty.,   v.  BROOKS,   Tadge,  ct 

al.  (two  cases.) 

MOORE,  Dist    Atty.,   v.   SAME   (two  cases). 

(Supreme  Court  of  Texas.    Dec  4,  1905.) 

Attobnet  Oinebai.  — Duties  — Statdtbs  — 
Vauditt. 
Const  art  5,  i  21,  providing  that  the  coooty 
attorneys  shall  r^resent  the  state  in  all  cases 
in  the  district  and  inferior  courts  in  their  re- 
spective counties,  and  if  any  connty  shall  be 
included  in  a  district  in  which  there  shall  l>e  a 
district  attorney  the  duties  of  the  district  antf 
connty  attorneys  diall  be  regulated  by  the  Legis- 
lature, when  construed  in  connection  with  arti 
cle  4,  S  22,  providing  that  the  Attorney  Qeneral 
shall  represent  the  state  in  all  suits  in  the 
Suprone  Court,  and  shall  inquire  into  the  diar- 
ter  rights  of  private  corporations,  etc,  and  shall 
"perform  sucn  other  dnties  as  may  be  required 
by  law,"  does  not  render  invalid  the  provisions 
of  Laws  1905,  p.  3S8,  c  141,  {  5,  maldnK  it  the 
duty  of  the  Attorney  General,  on  ceqaeat  of 
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the  Comptroller,  to  sue  in  the  name  of  the 
Ktate  for  the  taxes  imposed  oa  railroad  cor- 
porations, nor  tjie  provisions  of  Laws  1905,  p. 
858,  c.  14S,  requiring  the  Attorney  Oenerol  to 
Bue  in  the  name  of  the  state  for  the  taxes  im- 
posed on  express  companies,  sleeping  car  com- 
panies, etc.,  and  the  county  and  district  at- 
torneys cannot  prosecute  such  cases. 

Separate  petitlona  for  mandamus  by  John 
W.  Brady,  county  attorney,  and  Warren  W. 
Moore,  district  attorney,  against  V.  h.  Brooks, 
district  Judge,  and  others.    Denied. 

John  W.  Brady  and  Allen  &  Hart,  for  re- 
lator Brady.  Warren  W.  Moore  and  Allen  & 
Hart,  for  relator  Moore.  R.  V.  Davidson, 
Atty.  Gen.,  and  W.  E.  Hawkins  and  Claud 
Pollard,  Asst  Attys.  Gen.,   for  respondent 

OAINBS,  O.  J.  These  cases  present  sub- 
stantially the  same  question  and  have  beeu 
argued  and  submitted  as  one.  The  questions 
ai-e  as  to  the  rights  of  the  county  attorney  of 
Travis  county  and  of  the  district  attorney 
of  the- Twenty-Sixth  Judicial  district  of  the 
state  of  Texas  to  prosecute  certain  sultt> 
brought  by  the  Attorney  General  to  recoTer 
taxes  and  penalties  under  acts  passed  at 
the  last  session  of  the  Legislature.  On  the 
27tb  day  of  October,  1905,  the  Attorney  Gen- 
eral of  the  state  of  Texas  brought  a  suit  in 
the  name  of  the  state  of  Texas  against  the 
Higgins  Oil  A  Fuel  Company,  a  corporation, 
to  recover  a  tax  and  penalties  alleged  to  have 
accrued  to  the  state  under  and  by  virtue  of 
the  provision  of  an  act  of  our  present  Legis- 
lature commonly  known  as  the  "Kennedy 
Bill."  On  the  8tb  day  of  November,  there- 
after, the  district  attorney  and  the  county  at- 
torney of  Travis  county  appeared  in  court 
and  filed  a  Joint  motion  praying  to  be  allowed 
to  prosecute  the  suit  and  that  the  Attorney 
G^ieral  be  excluded  from  participation  in 
such  prosecution.  The  court  (Hon.  Victor  L. 
Brooks,  Judge  of  the  Twenty-Sixth  Judicial 
District,  presiding)  overruled  the  motion. 
Again  on  the  24tb  day  of  November,  1905, 
the  Attorney  General,  at  the  request  of  the 
Comptroller  of  Public  Accounts,  filed  in  the 
district  court  of  Travis  county  a  suit  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany to  recover  penalties  provided  for  by  an 
act  passed  at  the  last  regular  session  of  the 
T^eglslature,  commouly  called  the  "Love  Tax 
Bill,"  for  failure  to  pay  the  tax  imposed  by 
that  act  On  the  28th  day  of  November,  the 
district  attorney  and  county  attorney  filed 
in  that  court  a  similar  motion  to  that  filed 
in  the  former  case,  which  was  also  overruled, 
the  same  Judge  presiding.  The  district  at- 
torney and  the  county  attorney  have  each 
filed  a  separate  petition  in  each  of  the  cases 
to  compel  by  the  writ  of  mandamus  the  pre- 
siding Judge  of  the  court  to  admit  them  to 
prosecute  Jointly  each  of  the  two  cases  and 
to  exclude  the  Attorney  General  from  partici- 
pating in  such  prosecution. 

The  act  which  imposes  a  tax  upon  the  gross 
receipts  of  railroad  companies,  called  the 
"Love  BiU,"  after  fixing  the  tax  to  be  im- 


posed and  providing  for  certain  reports  to 
the  Comptroller,  provided  as  follows:  "Sec. 
6.  The  Attorney  General  is  authorized  and 
required  upon  request  by  the  Comptroller, 
to  bring  suit  in  the  name  of  the  state,  in 
Travis  coimty,  against  the  proper  parties  de- 
fendant to  recover  all  taxes,  penalties  and 
forfeitures  mentioned  in  this  act  and  venue 
and  Jurisdiction  of  such  suits  is  hereby  ex- 
pressly conferred  upon  the  courts  of  Travis 
county.  Service  of  all  process  Issued  in 
such  suits  may  be  had  upon  any  officer  or 
agent  of  such  person,  firm,  association  of 
persons,  corporation,  or  receiver  thereof, 
within  this  state,  and  such  service  shall  in 
all  respects  be  held  legal  and  valid."  Laws 
1905,  p.  838,  c.  141.  The  act  of  April  17, 1905, 
commonly  known  as  the  "Kennedy  Bill," 
provides  a  tax  upon  the  gross  receipts  of  in- 
dividuals and  corporations,  pursuing  various 
occupations  and  for  making  reports  to  the 
Comptroller.  It  also  prescribes  penalties  for 
the  failure  to  make  the  reports  and  for  the 
failure  to  pay  the  tax.  The  taxes  and  penal- 
ties in  the  language  of  the  act  are  to  be 
"sued  for  by  the  Attorney  General  in  the 
name  of  the  state,"  and  the  venue  is  given 
to  the  courts  of  lYavls  county.  Laws  1905, 
p.  858  et  seq.,  a  148.  It  Is  by  virtue  of  the 
authority  granted  by  these  statutes  that  the 
Attorney  Greneral  has  assumed  to  act  In 
these  cases.  However,  the  claim  of  the  re- 
lators Is  that  the  action  of  the  Legislature, 
in  so  far  as  it  attempts  to  confer  authority 
upon  the  Attorney  General  to  prosecute  the 
suits,  Is  prohibited  by  the  Constitution.  In 
support  of  their  contention  they  rely  upon 
section  21  of  article  5  of  the  Constitution, 
which,  In  so  far  as  it  bears  upon  the  question, 
reads  as  follows:  "A  county  attorney,  for 
counties  in  which  there  is  not  a  resident 
criminal  district  attorney,  shall  be  elected  by 
the  qualified  voters  of  each  county,  who  shall 
be  commissioned  by  the  Governor,  and  hold 
bis  office  for  the  term  of  two  years.  In  case 
of  vacancy  the  commissioners'  court  of  the 
county  shall  have  power  to  appoint  a  county 
attorney  until  the  next  general  election.  The 
county  attorneys  shall  represent  the  state 
In  all  cases  in  the  district  and  inferior  courts 
in  their  respective  counties ;  but  If  any  coun- 
ty shall  be  Included  in  a  district  in  which 
there  shall  be  a  district  attorney,  the  respec- 
tive duties  of  district  attorneys  and  county 
attorneys  shall,  in  such  coimties,  be  regulated 
by  the  Legislature.  The  Legislature  may 
provide  for  the  election  of  district  attorneys 
In  such  districts  as  may  be  deemed  necessary, 
and  make  provision  for  the  compensation  of 
district  attorneys  and  county  attorneys ;  pro- 
vided, district  attorneys  sliall  receive  an  an- 
nual salary  of  five  hundred  dollars,  to  be 
paid  by  the  state,  and  such  fees,  commlsBlona 
and  perquisites  as  may  be  provided  by  law. 
County  attorneys  shall  receive  as  compensa- 
tion only  such  fees,  commissions  and  per- 
quisites as  may  be  prescribed  by  law."  They 
further  claim  that  in  the  cue.  of  State  r. 
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Moore,  57  Tex.  307,  tbe  qnestion  was  anthor- 
Itatiyely  decided  by  tbia  court  adversely  to 
tbe  contention  of  the  Attorney  General. 

We  will  first  dispose  of  tbe  question  of  tbe 
antborlty  of  that  decision.  Tbe  statute  in 
force  at  tbe  time  tbe  question  arose  made  It 
tbe  duty  of  the  Attorney  General  to  Institute 
or  to  cause  to  be  instituted,  proceedings 
against  all  officers  charged  with  tbe  collec- 
tion of  money  belonging  to  tbe  state  for  tbe 
recoyery  of  all  arrears  which  might  appear  to 
have  accrued.  Rev.  St  1879,  art  2802a.  Pro- 
ceeding under  tbe  supposed  authority  attempt- 
ed to  be  conferred  by  this  statute,  tbe  Attor- 
ney General  then  in  office  brought  suit  in  the 
district  court  of  Travis  county  to  recover  of  a 
defaulting  tax  collector  and  the  sureties  up: 
on  his  official  bond  money  which  had  been 
collected  by  him,  but  which  he  had  not  paid 
Into  the  treasury.  E.  T.  Moore,  then  the  coun- 
ty attorney  of  Travis  county,  filed  a  motion 
in  the  court  praying  that  he  be  allowed  to 
prosecute  the  suit  as  attorney  for  tbe  state. 
The  motion  was  granted.  He  prosecuted  the 
suit  to  a  successful  termination,  and  collected 
the  sum  adjudged  to  the  state.  Believing 
that  he  was  entitled  to  commissions  under 
the  law,  he  paid  the  money  collected  Into  tbe 
treasury,  less  the  supposed  commissions, 
which  he  retained.  Tbe  Attorney  General 
thereupon  filed  a  motion  against  him  In  the 
same  court  for  the  recovery  of  the  sum  so 
withheld.  The  court  overruled  tbe  motion, 
and  gave  Judgment  for  the  defendant  there- 
in, whereupon  the  Attorney  General  appealed 
the  case  to  tbe  Supreme  Court  Upon  the 
appeal,  the  court  reversed  the  Judgment  of 
the  trial  court,  and  rendered  Judgment  In 
favor  of  the  state  against  Moore. 

In  reaching  this  conclusion,  the  court  in 
its  opinion  undertook  to  determine  two  ques- 
tions: holding  first,  that  the  county  attorney 
was  entitled  to  prosecute  the  suit  to  the  ex- 
clusion of  the  Attorney  General;  and  second, 
that  there  was  no  law  then  in  force  whicb 
allowed  the  county  attorney  commissions 
in  a  case  of  that  character.  Now,  if  the 
court  had  held  that  the  coimty  attorney  was 
not  entitled  to  prosecute  the  suit  (which  It 
did  not  hold),  and  also  that  in  no  event  was 
be  entitled  to  commissions  in  such  a  case 
(which  it  did  hold),  then  the  opinion  would 
have  been  authoritative  upon  both  questions, 
because,  if  It  could  be  said  that  the  decision 
of  the  first  was  not  authority,  for  the  reason 
that  the  decision  of  the  second  rendered  a 
determination  of  tbe  first  unnecessary,  then 
the  same  should  also  be  said  of  the  decision 
of  the  second  qnestion,  so  that  the  decision 
would  be  authority  upon  neither  question. 
But  on  the  contrary,  in  such  a  case,  tbe  de- 
cision of  each  of  the  two  questions  supports 
tbe  Judgment  of  tbe  court  snd  should  there- 
fore be  deemed  an  authoritative  determina- 
tion of  each  of  the  points.  But  in  tbe  Moore 
Case,  after  deciding  thvt  there  was  no  pro- 
vision of  law  allowing  .rampensation  to  the 
county  attorney  in  such  a  case,  a  holding 


that  he  was  entitled  to  prosecute  the  suit 
could  not  possibly  lead  to  any  result,  so  far 
as  the  Judgment  in  tliat  case- was  concerned, 
and  therefore  was  not  necessary  to  the  de- 
cision of  tbe  case.  The  Judgment  was  not 
based  upon  the  decision  of  that  iwtnt  and 
could  not  have  been.  We  tberefoce  con- 
clude, that  the  propositions  announced  in 
the  opinion  of  the  court  upon  that  question 
are  in  the  nature  of  obiter  dicta,  and  cannot 
be  deemed  conclusive  authority.  But,  should 
we  be  mistaken  In  this  condnslon,  we  are  of 
opinion,  that  for  reasons  hereinafter  to  be 
stated,  we  should  decline  to  follow  the  de- 
cision on  tbe  point  In  question  announced  In 
the  Moore  Case.  In  no  event  would  we  be 
understood  as  holding  that  au  opinion  by  an 
able  court  upon  a  point  carefully  considered, 
and  especially  one  by  the  able  and  lamented 
Jurist  who  spoke  for  the  court  in  tliat  caae, 
should  be  lightly  disregarded. 

But  It  seems  to  us  that  In  the  later  caae  of 
Day  Land  &  Cattle  Company  v.  State,  68 
Tex.  626,  4  S.  W.  865,  the  ruling  upon  the 
point  in  qnestion  in  tbe  Moore  Case  was 
practically  overruled.  There  the  question 
was  as  to  the  right  of  tbe  Attorney  General 
to  prosecute  a  suit,  on  behalf  of  tlie  state, 
to  cancel  patents  to  certain  lands  In  Greer 
county.  Issued  by  the  ofBcen  of  the  state. 
In  passing  upon  the  question,  tbe  same  emi- 
nent Judge,  who  delivered  the  opinion  In 
the  Moore  Case,  said:  "It  is  claimed  that 
neither  the  Attorney  General  nor  tbe  dis- 
trict attorney,  in  the  absence  of  direction  so 
to  do  from  the  Legislature  or  the  executive 
of  the  state,  bad  power  to  institute  and  main- 
tain this  action.  •  •  •  Neither  the  Con- 
stitution nor  the  general  laws  defining  tbe 
powers  and  prescribing  the  duties  of  tbe 
Attorney  General,  and  of  district  attorneys 
In  terms  empower  either  of  these  officers  to 
Institute  and  maintain  a  suit  of  this  charac- 
ter; nor  do  we  find  any  law,  in  force  at 
the  time  this  suit  was  brought,  which  direct- 
ed them,  or  either  of  them,  to  Institute  it 
Finding'  no  express  law  which  authorized 
either  of  those  officers  to  institute  and  main- 
tain the  suit  it  would  be  difficult  to  bold  that 
either  of  them  had  the  implied  power  result- 
ing from  the  general  grants  of  power  or  im- 
position of  dutiea  It  may  be  that,  In  the 
exercise  of  the  general  powers  conferred  up- 
on the  Governor  of  the  state,  as  its  chief 
executive  officer,  he  would  have  the  power 
to  require  the  Attorney  General  to  institute, 
or  cause  to  be  instituted,  a  suit  of  this  char- 
acter, when  in  his  Judgment  tbe  welfare  of 
the  state  required  it  even  though  the  L<egi9- 
lature  had  not  so  directed;  but  in  a  soTem- 
ment  in  which  the  duties  of  all  offic««,  as 
well  as  their  powers,  are  defined  by  ■written 
law,  no  power  ought  to  be  exercised  for 
which  warrant  is  not  there  found.  •  •  • 
Tbe  act  of  Aih-11  1,  1887  (Gen.  Laws,  p.  101. 
c.  107),  after  providing  for  the  cancellation 
of  patents  issued  for  landssttnated  in  Oreer 
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coimty,  located  by  virtue  of  "reteran*  certifi- 
cates, and  for  the  Issuance  of  certificates  to 
the  holders  of  such  patents,  declares  that 
notlilDg  In  this  act  shall  be  construed  as  re- 
quiring or  authorizing  the  Attorney  General 
to  dismiss  any  suit  now  pending  for  the 
cancellation  of  said  patents,  nor  to  prevent 
Mm  from  bringing  other  suits  for  such  pur- 
poses.' Thus  we  have  a  clear  recognition  by 
the  Legislature  of  the  power  of  the  Attorney 
General  to  institute  and  maintain,  in  the 
name  and  on  behalf  of  the  state,  this  and 
like  suits,  and  to  Institute  others  for  the 
same  purpose.  The  state  doubtless  has  the 
right,  by  suit,  to  protect  any  property  right 
vested  In  it,  as  fully  as  has  any  person;  and 
this  suit  was  brought  In  Its  name,  and  on  its 
bebaU,  by  persons  claiming  to  act  as  its  of- 
ficers or  agents.  The  act  to  which  we  have 
referred  bears  conclusive  evidence  that  the 
Legislature  knew  that  this  suit  or  simUar 
suits  were  pending,  and  it  must  have  been 
cognizant  of  all  the  facts  attending  the  in- 
stitution of  such  suits.  This  being  true,  if 
it  be  conceded  that  neither  the  Attorney 
General  nor  the  district  attorney  was  em- 
powered to  institute  the  suit  at  the  time  this 
was  done,  nevertheless  the  state  has  ratified 
their  act,  and  will  be  bound  by  the  result  as 
fully  as  though  they  had  the  power  which 
they  assumed  to  exercise,  ^his  ratification 
1b  retroactive,  and  the  suit  must  stand  as 
though  the  Attorney  General  and  district 
attorney  had  express  authority  to  Institute 
and  maintain  it"  68  Tex.  633,  4  S.  W. 
865. 

Now  It  is  clear  that,  if  the  Legislature  bad 
the  power  to  ratify  the  act  of  the  Attorney 
General  in  bringing  and  prosecuting  that 
suit.  It  had  the  power  to  have  conferred  orig- 
inal authority  upon  that  ofiBcer  to  do  so.  It 
follows,  that  section  21  of  article  5  of  the 
Constitution  did  not  deprive  the  Legislature 
of  the  authority  to  empower  the  Attorney 
General  to  bring  suits  on  behalf  of  the 
state.  Indeed,  since  the  decision  of  the  case 
last  cited,  there  have  been  numerous  suits 
prosecuted  by  the  Attorney  General  to  re- 
cover money  and  lands  for  the  state,  in 
which  his  authority  has  not  been  questioned. 
See  6.  H.  ft  S.  A.  Ry.  Co.  v.  State  of  Texas, 
77  Tex.  367,  12  S.  W.  988,  13  8.  W.  610;  G. 
H.  ft  S.  A.  Ry.  Co.  V.  State,  81  Tex.  672,  17 
S.  W.  67;  Q.  H.  ft  S.  A.  Ry.  Co.  v.  State,  80 
Tex.  340,  84  S.  W.  746;  H.  ft  T.  C.  Ry.  Co. 
V.  State,  80  Tex.  294,  34  S.  W.  734;  H.  ft 
T.  0.  Ry.  Co.  V.  State,  90  Tex.  609,  40  S.  W. 
402;  State  v.  O'Connor,  96  Tex.  484,  73  S. 
W.  1041;  H.  ft  T.  C.  Ry.  Co.  v.  State  (Tex. 
Civ.  App.)  41  S.  W.  157,  In  which  a  writ  of 
error  was  refused  by  litis  court,  to  which 
many  others  might  be  added.  However,  we 
are  of  opinion,  that  the  ruling  in  the  Day 
Land  ft  Cattle  C<»npany  Case  is  correct  We 
recognize  the  cogency  of  the  reasoning  and 
the  ability  shown  In  the  opinion  of  Judge 
Stayton  in  the  Moore  Case — an  ability  char- 


acterietlc  of  that  eminent  Judge;  but  the 
vice  in  the  argument  (and  we  use  the  term 
with  the  utmost  deference)  consists,  as  we 
think,  in  concluding  that  section  21  of  article 
5  of  the  Constitution  manifests  the  intention 
to  confer  upon  the  county  attorneys,  or  at 
the  will  of  the  Legislatiure  the  district  at- 
torneys,, the  exclusive  authority  to  prosecute 
or  defend  every  suit  in  the  district  and  in- 
ferior courts,  in  which  the  state  may  be  a 
party,  except  those  of  course.  In  which  the 
authority  is  expressly  given  by  the  Constitu- 
tion to  the  Attorney  General.  The  language 
in  section  21  of  article  5  that  "the  county 
attorneys  shall  represent  the  state  In  all  cases 
in  the  district  and  inferior  courts  in  their 
respective  counties"  is  certainly  very  broad. 
In  the  same  sentence  it  is  provided  "that  If 
any  county  should  be  included  In  a  district  in 
which  there  shall  be  a  district  attorney"  their 
"respective  duties  shall  be  regulated  by  the 
Legislature"  from  which  it  is  to  be  Inferred 
that  the  framers  of  the  Constitution  may 
have  bad  In  mind  duties  to  be  performed 
rather  than  a  privilege  to  be  conferred. 
Might  it  not  at  the  same  time  be  considered, 
that  the  Legislature  would  have  the  power 
to  relieve  them  In  exceptional  cases  of  a  part 
of  such  duties,  and  to  devolve  them  upon 
the  Attorney  General  by  virtue  of  section 
22  of  article  4.  That  section  is  as  follows: 
"The  Attorney  General  shall  hold  his  office 
for  two  years  and  until  his  successor  is  duly 
qualified.  He  shall  represent  the  state  in 
all  suits  and  pleas  in  the  Supreme  Court  of 
the  state,  in  which  the  state  may  be  a  party, 
and  shall  especially  inquire  Into  the  charter 
rights  of  all  private  corporations,  and,  from 
time  to  time,  in  the  name  of  the  state,  take 
such  action  in  the  courts  as  may  be  proper 
and  necessary  to  prevent  any  private  corpo- 
ration from  exercising  any  power,  or  de- 
manding or  collecting  any  species  of  taxes, 
tolls,  freight  or  wharfage  not  authorized  by 
law.  He  shall,  whenever  sufiBclent  cause  ex- 
ists, seek  a  Judicial  forfeiture  of  such  Char- 
ters, unless  otherwise  expressly  directed  by 
law,  and  give  legal  advice  In  writing  to  the 
governor  and  other  executive  ofBcers,  when 
requested  by  them,  and  perform  such  other 
duties  as  may  be  required  by  law."  Now 
we  do  not  controvert  the  proposition,  laid 
down  In  the  Moore  Case,  that  if  section  21 
of  article  5  should  be  construed  as  conferring 
upon  county  and  district  attorneys  the  exclu- 
sive power  to  represent  the  state  in  all  cases 
except  those  in  which  the  Attorney  General 
is  expressly  authorized  to  act  then  the  Leg- 
islature would  be  prohibited  from  subtract- 
ing from  or  abridging  the  powers  so  confer- 
red. But  in  our  opinion  that  article  does  not 
necessarily  control  the  section  which  defines 
the  powers  and  duties  of  the  Attorney 
General  The  words,  "he  shall  perform  such 
other  duties  as  may  be  defined  by  law,"  are 
as  broad  as  those  employed  in  section  21  of 
article  5;  and  If  unrestricted  would  empower 
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tbe  Legtslatnre  to  authorize  him  and  to  make 
It  biB  duty  to  represent  the  Btnte  in  any  case 
In  any  court.  That  section  21  of  article  6 
does  place  an  important  restriction  upon 
that  tankage  we  do  not  doubt;  for  example, 
in  our  opinion,  the  Legislature  could  not  take 
away  from  the  county  attorneys  so  much 
of  their  duties  as  practically  to  destroy  their 
office. 

Now  it  is  not  unreasonable  to  presume 
that  when  the  framers  of  tbe  Constitution 
came  to  formulate  the  section  which  de- 
fines tbe  duties  of  county  and  district  at- 
torneys. If  the  objection  had  been  urged 
that  the  powers  conferred  were  too  broad 
and  would  deprive  the  state  of  having  suits 
of  the  greatest  Importance  prosecuted  by  Its 
Attorney  General,  the  reply  would  have  been 
that  the  power  expressly  given  to  the  Legis- 
lature to  Impose  upon  the  Attorney  Qener- 
al  duties  In  addition  to  those  expressly  de- 
fined was  sufficient  to  enable  that  body  to 
provide  that,  that  officer  should  represent 
the  state  in  any  class  of  cases  where  his 
services  should  be  deemed  requisite.  So  as 
to  voters  who  adopted  the  Constitution.'  If 
the  same  objection  had  been  Interposed  by 
them  to  the  Constitution  as  submitted  for 
their  ratlflcation,  namely,  that  section  21 
of  article  5  gave  too  much  authority  to  the 
officers  therein  named,  they  would  in  all 
probability  have  been  satisfied  upon  that 
matter,  by  having  it  pointed  out  to  them, 
that  section  22  of  article  4  authorized  the 
Legislature  to  restrict  the  powers  given  by 
section  21,  by  conferring  them  in  part  upon 
the  Attorney  General.  Tbe  voters  as  a 
rule  are  unlearned  in  the  law  and  as  per- 
sons of  that  class  would  reasonably  construe 
the  Constitution  upon  which  they  vote,  such 
ought  to  be  the  construction  of  the  courts. 
Ail  provisions  of  tbe  Constitution  In  rela- 
tion to  the  same  subject-matter  must  be 
construed  together.  We  attach  no  import- 
ance to  the  fact  that  the  definition  of  flie 
dutieb  and  powers  of  the  Attorney  General 
are  placed  in  article  4,  which  Is  the  article 
devoted  to  the  executive  department  of  the 
state  government  The  duties  imposed  up- 
on him  are  both  executive  and  judicial, 
that  is,  they  are  judicial  in  the  sense,  that 
he  Is  to  represent  the  state  In  some  cases 
brought  in  the  courts.  The  very  name  Im- 
ports, even  in  ordinary  language,  that  he 
is  the  chief  law  c^cer  of  the  state  and  is 
that  in  use  in  all  common-law  statutes  to 
designate  such  officer.  So  article  5,  the 
judiciary  article,  embraces  the  definition  of 
the  duties  of  tbe  sheriffs  and  clerks  of  tbe 
courts  whose  powers  and  duties  are  exec- 
utive. Section  22  of  article  4  might  ap- 
propriately have  been  placed  In  article  S, 
'  and  we  think  It  should  be  construed  pre- 
cisely as  if  it  had  been  so  placed. 

Now  we  apprehend  that  no  one  could  read 
the  two  sections  of  the  Constitution  which 
we  have  quoted,  without  having  a  doubt 
as  to  the  extent  to  which  the  Legislature 


could  go  in  conferring  additional  powers 
upon  the  Attorney  GeneraL  That  opens  tbe 
two  sections  to  construction.  "  'It  is  a 
sound  principle,'  say  the  Court  of  Appeals 
.in  New  York,  'that  such  a  construction  ought 
to  be  put  upon  a  statute  as  may  beet  answer 
the  intention  which  the  makers  bad  in 
view ;  and  that  Is  sometimes  to  be  collected 
from  tbe  cause  or  necessity  of  making  it, 
at  other  times  from  other  circtimstancea. 
Whenever  the  Intention  can  be  discovered, 
it  ought  to  be  followed  with  reason  and  dis- 
cretion in  its  construction,  although  sncb 
construction  may  seem  contrary  to  its  let- 
ter.'" Tonnele  v.  Hall,  4  N.  T.  140.  To 
discover  what  was  Intended  by  section  21 
of  article  S,  construed  in  the  light  of  sec- 
tion 22  of  article  4,  we  must  look  to  tbe 
reason  of  the  provisions  as  deducible  from 
the  interests  of  the  state  which  were  sought 
to  be  guarded,  and  that  construction  ooght 
to  be  adopted  which  will  best  safeguard  tbe 
varied  and  Important  rights  to  be  affected. 
The  Constitution  was  framed  for  a  state 
of  Immense  territory,  in  which,  up  to  this 
time,  there  has  been  established  more  than 
200  organized  counties.  It  possessed,  by  un- 
disputed titie,  a  vast  public  domain,  and  be- 
sides had  claim  to  immense  areas  In  its 
southwest  portion,  to  which  private  claims 
were  asserted  under  supimsed  grants  from 
the  former  governments.  It  also  claimed  an 
Indebtedness  of  large  sums  from  certain 
railroad  companies  for  money  lent  them. 
In  fact,  no  state  of  this  Union  has,  since 
1875,  had  more  varied  and  important  litiga- 
tion— litigation  the  character  and  extent  of 
which  the  framers  of  the  Constitution  sbonld 
have  foreseen,  and  probably  did  foresee. 
Now  let  OS  ask  the  pointed  question:  Is  it 
reasonable  to  suppose  that  it  was  the  pur- 
pose to  intrust  absolutely  the  Important 
function  of  representing  the  state  as  an 
attorney  in  all  cases  in  which  the  state 
should  be  a  party  to  the  numerous  county 
attorneys  or  to  the  district  attorneys,  sbonM 
the  Legislature  see  fit  to  create  that  office 
for  certain  districts,  elected,  as  the  case 
might  be,  in  their  respective  counties  or 
districts,  or  to  a  general  state  officer,  like 
the  Attorney  General,  elected  by  the  people 
of  the  whole  state?  To  ask  the  qnestion  is 
to  answer  it.  In  saying  this,  we  mean  oo 
disparagement  to  those  who  have  filled  and 
who  may  now  fill  the  offices  of  county  attor- 
neys and  district  att(Hmeys  in  this  state, 
and  especially  none  to  tbe  relators  wbo 
have  filed  the  petition  In  this  case,  and  who 
have  shown  their  competency  by  the  marked 
ability  with  which  they  have  supported  their 
cause  In  the  arguments  made  before  this 
court.  But  the  county  attorneys  and  dis- 
trict attorneys  are  local  officers  elected  by 
comparatively  a  small  number  of  voters  in 
a  prescribed  locality,  and  mainly  with  ref- 
erence to  the  main  ftmction,  which  they  are 
called  upon  to  perform,  namely,  to  prosecute 
the  pleas  of  the  state  Ja  crimlaal   csms. 

Digitized  by  VjOOQIC 


Tex.) 


JBTN  A  IN&  CO.  OF  HARTFORD,  CONN^  T.  BRANNON. 


1067 


Again,  we  cannot  lose  tight  of  tbe  tftct  that 
the  voters,  esijeclally  In  restricted' localities, 
not  Infrequently  are  influenced  by  some  Im- 
proper motl<re,  some  sympathy  for  the  candi- 
date or  some  popniar  caprice  which  leads 
them  to  put  Incompetent  men  into  office,  a 
result  by  no  means  so  probable  in  case  of 
an  Important  office  like  that  of  Attorney 
General  in  whose  election  all  the  voters  of 
the  state  have  the  right  to  participate. 

What  was  said  by  us  in  the  case  of  Har- 
ris Ck>nnty  v.  Stewart,  91  Tex.  Ida,  41  S. 
W.  650,  was  manifestly  influenced  by  the 
opinion  in  the  case  of  the  State  v.  Moore; 
and,  in  any  event,  is  clearly  distinguishable 
from  the  present  case.  The  main  purpose 
of  section  21  of  article  6  being  manifestly 
to  make  it  the  duty  of  the  county  attorney 
or  district  attorney,  as  the  case  might  be, 
to  prosecute  the  pleas  of  the  state,  it  may 
be  gravely  doubted  whether  It  was  within 
the  power  of  the  L^lslature  to  deprive  them 
of  that  function,  by  conferring  It  in  whole 
or  in  part  npon  another  officer.  Neither 
does  the  case  of  the  State  v.  International 
ft  Great  Northern  Railroad  Company,  89 
Tex.  682,  8S  S.  W.  1067,  support  the  position. 
It  is  there  merely  ruled  that  the  powers 
expressly  conferred  npon  the  Attorney  Gen- 
eral by  section  22  of  article  4  of  the  Consti- 
tntlon  are  exclusive,  and  could  not  be  de- 
volved by  the  Legislature  upon  the  county 
attorney.  It  follows  from  what  we  have 
said,  that  we  are  of  the  opinion  that  the 
Legislature  had  the  power  to  create  causes 
of  action  In  favor  of  the  state,  and  to  make 
it  the  exclusive  daty  to  prosecute  such 
suits. 

Therefore  the  writs  of  mandamus  prayed 
for  are  refused. 


wSTFNA  INS.  CO.  OF  HARTFOKD,  CONN., 

V.  BRANNON. 

(Supreme  Court  of  Texas.    Dec.  11,  190S.) 

1.  EviDXNCs  —  Pabol  Evidkrok  — Admissi- 
bility. 

Where,  in  an  action  on  a  fire  i>olicy,  it  was 
shown  that  the  policy  insured  property  while 
in  a  building  described,  that  a  builaing  as  de- 
scribed existed,  and  that  the  property  when 
destroyed  by  fire  was  in  another  building,  evi- 
dence that  the  parties  Intended  to  insure  the 
property  while  m  the  latter  building  was  in- 
admissible. 

2.  RercHiMATioN  of  Inbtbuuxnts  —  Action 

OH  POUCT— PXTITION— MlBTAKJt  IM  POMCT. 

A  petition,  in  an  action  on  a  fire  policy 
for  a  loss,  which  alleges  the  contract  as  agreed 
to  was  one  for  the  insurance  of  property  while 
in  a  certain  boildlng,  and  that  by  mistake  or 
fraud  of  the  agent  of  the  insurer,  and  without 
the  knowledge  of  the  insured,  the  agreement  was 
misstated  In  the  policy  by  misdescribing  the 
building  in  which  the  property  was  located,  is 
not  bad  for  falling  to  pray  (or  a  reformation 
of  the  policy,  ana  evidence  to  establish  the 
mistake  or  fraud  is  admissible. 
8.  Sams— MisTAKx  in  Polict— Rioht  or  In- 

SCBID  TO  COBBECT. 

An  insured  accepted  a  i>olicy  without  noti- 
cing a  mistake  therem  In  the  description  of  the 
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baUdlng  In  which  the  property  sought  to  be 
covered  by  the  policy  was  located.  When  the 
agent  of  the  insurer  delivered  the  policy,  he 
stated  that  it  was  all  right.  Beld,  that  the  in- 
sured was  not  prednded  from  having  the  mis- 
take corrected. 

4.  Sakz  —  Action  —  Joihdkb  —  IiXqax  and 
Equitable  Reformation  of  Inbubancx 
PoLioT  AND  Action  Thxbeon. 

One  suing  on  a  fire  policy  which  mis- 
describes  the  building  in  which  the  property  in- 
sured was  located  nMd  npt,  in  order  to  recover, 
first  secure  a  reformation  of  the  policy ;  but 
he  may  in  his  petition  set  up  the  facts  snowing 
the  mistake  and  demand  Judgment  for  the  loss. 

5.  Insubanok— Action  on  Pouot— Estofpei.. 

A  fire  policy  showed  a  contract  to  insure 
certain  property  while  in  a  particular  house. 
The  insured  claimed  that  through  mistake  or 
fraud  the  house  was  misdescribed.  Beld,  that 
the  insurer  was  not  estopped  from  disproving 
the  claim  and  showing  that  the  pollqr  correctly 
stated  the  contract. 

8.  Sams— Acts  of  Agent  of  Inbubkb— tlN- 
communicated  Intentions. 

The  question  whether  an  agent  of  an  in- 
surer assented  to  the  insurance  of  property 
while  in  a  particular  building  lAnst  be  de- 
termined from  what  he  said  and  lUd  in  the 
negotiations,  and  not  from  any  imcommnnicated 
intentions. 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District. 

Action  by  R.  O.  Brannon  against  the  ^tna 
Insurance  Company  of  Hartford,  Connecticut. 
There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.  On  certified  ques- 
tions from  the  Court  of  Civil  Appeals. 
Questions  answered. 

See  81  S.  W.  560. 

Alexander  ft  Thompson,  Fowler  ft  Fowler, 
and  A.  H.  McKnlght,  for  appellant  J.  S. 
Jones  and  Dyer  Moore,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  of  the  Third 
District,  as  follows: 

"The  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  of  Texas,  as  pre- 
liminary to  certifying  the  hereinafter  stated 
questions,  and  as  part  of  this  certificate, 
states  that  the  above  styled  and  numbered 
cause  is  now>pendlng  in  the  Court  of  Civil 
Appeals  of  the  Third  Supreme  Judicial  Dis- 
trict, on  appeal  from  the  county  court  of 
Bastrop  county;  that  the  suit  was  brought 
by  the  appellee,  Brannon,  in  the  county 
court  against  appellant,  on  a  policy  of  In- 
surance covering  the  corn  and  hay  located 
In  a  certain  building  which  was  destroyed 
by  fire  on  October  17,  1903.  The  amount 
sued  for  was  $975,  and  verdict  and  Judgment 
in  the  court  below  was  in  appellee's  ttvor 
for  $460.46.  Plaintiff's  amended  petition,  on 
which  the  case  was  tried,  substantially  al- 
leged that  on  the  2d  of  October,  before, 
and  afterwards  he  was  the  owner  of  1,600 
bushels  of  com  and  700  bales  of  bay,  and 
that  on  that  date  the  defendant  Issued  its 
policy  covering  the  same,  to  an  amount  not 
exceeding  $975,  $650  on  the  com  and  $325 
on  the  hay,  that  on  the  17th  day  of  October 
the  property  was  totally  destroyed  by  fire, 
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notice  of  Ion  by  plaintiff,  payment  of  pre- 
minma,  and  demand  of  payment  from  the 
company  for  the  Talne  of  the  property  de- 
stroyed. The  petition  made  the  policy  an 
exhibit  thereto.  The  policy  described  the 
property  aa  being  located  In  a  two-story  log 
building,  while  occupied  as  a  bam.  It  was 
further  averred  In  the  petition  that  the  agent 
bad  been  informed  as  to  the  location  of  the 
com  and  hay  sought  to  be  Insured,  and  that 
he,  In  writing  the  i>oIlcy,  through  inadvert- 
ence, carelessness,  or  mistake,  mlsdescrlbed 
the  building  in  which  the  property  was  lo- 
cated; that  if  the  misdescription  was  not 
made  through  inadvertence,  carelessness',  or 
mistake  of  the  agent  that  it  was  fraudulently 
made  by  the  agent  for  the  purpose  and  with 
the  intention  of  defeating  a  recovery  on  the 
policy  In  the  event  of  a  fire ;  tbat  at  the  time 
plalntlfC  applied  for  the  policy  he  gave  the 
agent  the  correct  location  of  the  property; 
that  the  plaintiff  accepted  the  policy  In 
Ignorance  of  the  misdescription,  and  did  not 
discover  the  mistake  in  the  description  until 
after  the  Are,  and  the  petition  contains  this 
averment: .  'Plaintiff  further  says  tbat  the 
buUdlng  In  which  said  com  and  bay  was 
located  Is  described  In  said  policy  as  "the 
two  story  wood  roof  log  building,  while  oc- 
cupied as  a  bam,  and  situated  one-half  mile 
west  of  Bastrop,  Texas,"  whereas,  in  truth 
and  In  fact,  said  com  and  hay  was  at  the 
time  of  the  Issuance  of  said  policy,  and 
at  the  time  of  the  occurrence  of  said  fire 
and  destruction  of  said  property,  located  and 
contained  in  a  wood-roof  negro  cabin,  known 
as  the  "old  kltdien,"  which  was  distant  about 
fifty  yards  from  the  wood-roof  log  bam 
described  In  said  policy.'  The  petition  c<m- 
cludes  with  a  prayer  for  Judgment  for  the 
value  of  the  property,  with  Interest  and 
costs,  and  for  general  relief.  There  was  no 
prayer  or  request  made  for  reformation  of 
the  policy  on  the  ground  of  the  mistake 
or  fraud  in  the  description.  The  defendant 
answered  by  general  and  special  exceptions 
and  general  denial,  and  pleaded  the  provi- 
sions of  the  policy  relating  to  any  misrepre- 
sentation and  breach  thereof  by  plaintiff; 
that  the  policy  covered  com  and  bay  while  in 
the  building  therein  described,  and  not  else- 
where, and  that  that  building  had  not  been 
burned  or  damaged  by  fire ;  that  the  plaintiff 
had  the  policy  In  his  possession  and  was 
guilty  of  negligence  in  not  reading  the  same, 
and  discovering  the  mistake,  if  any,  in  the 
location. 

"We  find  the  following  facts:  That  on 
the  2d  day  of  October,  1903,  the  policy  sued 
on  was  executed  and  delivered  by  the  appel- 
lant company,  through  its  agent  A.  B.  Mc- 
Lavy  to  the  appellee,  R.  O.  Brannon;  that 
it  Insured  the  property  against  loss  and 
damage  by  Are  to  the  2d  day  of  October, 
1901,  and  provided  as  follows:  To  an 
amount  not  exceeding  $975  to  the  following 
described  property  while  located  and  con- 
tained  as   described   herein    and   not   else- 


where, to  wit :  None  on  tb»  two-etocy  wood- 
roof  log  building  with  adjoining  and  com- 
municating additions,  while  occupied  as  a 
bam  and  situated  one-half  mile  west  of 
Bastrop,  Texas;  |660  on  com  in  the  ear 
therein;  and  1325  on  hay  in  bales  th^^in.' 
This  description  is  written  on  a  separate 
slip,  which  is  pasted  on  the  face  of  the 
policy.  This  policy  contains  the  usual  stipu- 
lation that  the  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  tline  of  loss,  etc.,  and  tbat  the  policy 
shall  be  void.  If  the  insured  have  concealed, 
misrepresented.  In  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this 
Insurance  or  the  subject  thereof,  or  in  caae 
of  any  fraud  or  false  swearing  by  the  In- 
sured touching  any  matter  relating  to  ttaia 
insurance,  or  the  subject  thereof,  whether 
before  or  after  lose.  The  evidence  Jnstlfles 
the  conclusion  that  the  contract  of  insnrance 
waa  made  with  the  agent  of  the  company, 
and  that  he  had  the  authority  to  make  tte 
contract  and  to  Issue  the  policy.  The  in- 
surance agent,  before  and  at  the  time  that 
the  policy  was  issued,  was  informed  that 
the  com  and  hay  desired  to  be  insured  waa 
located  in  the  negro  cabin,  or  old  kltcbm, 
which  the  evidence  shows  was  about  50 
yards  from  where  the  bam  described  in  the 
policy  was  located.  And  upon  this  brancb 
of  the  case,  while  there  Is  a  conflict  In  the 
evidence,  we  are  Justified  from  the  facts 
In  concluding  that  the  ag«it  knew  that  the 
com  and  bay  sought  to  be  Insured  and  de- 
sired to  be  insured  by  the  plalntlfl  was  In 
the  negro  cabin,  and  not  In  the  building  de- 
scribed In  the  policy,  at  the  time  tbat  the 
agent  executed  the  policy,  and  at  the  time 
that  he  delivered  It  to  the  plaintiff  or  to 
the  father  of  the  plaintiff  for  the  plalntUTs 
benefit,  and  at  the  time  the  premium  was 
received  by  the  agent  and  paid  to  him. 
The  building  actually  described  In  the  policy 
was  not  destroyed  by  fire,  but  the  negro 
cabin  in  which  the  com  and  bay  of  the 
plaintiff  was  situated  when  insured  was  all 
destroyed  by  fire  dn  October  17,  1003L  The 
building  described  In  the  policy,  at  the  time 
the  contract  of  Insurance  was  Issned  and 
the  fire  occurred,  did  contain  some  com  and 
hay,  but  it  did  not  belong  to  the  plaintiff. 
The  com  and  hay  that  was  destroyed,  located 
in  the  negro  cabin,  was  all  tbat  waa  o\med 
by  the  appellee  at  the  time  that  the  policy 
was  issued.  Although  the  agent  of  tbe  in- 
surance company  that  issned  the  policy.  In 
effect,  testified  that  It  was  his  intoitlon  to 
insure  the  com  and  bay  located  in  the  build- 
ing mentioned  in  the  policy,  and  that  be 
would  not  have  insured  the  corn  and  hay 
if  he  had  known  that  it  was  located  In  the 
negro  cabin,  we  are  Justified,  in  view  of  other 
evidence  in  the  record,  to  conclude  that  the 
agent,  at  the  time  he  issued  the  policy,  had 
been  Informed  that'  the  plaintUTa  com  and 
hay  was  located  In  the  negro  cabin,  and 
that  it  was  the  intention^  and  pantose  of 
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the  policy  to  corer  the  com  and  hay  owned 
by  him,  and  none  other,  and  that  the  agent 
in  describing  the  building  in  which  it  wag 
located  made  a  mistake  In  writing  the  de- 
scription In  the  policy,  and  that  the  policy 
should  have  covered  and  described  the  com 
and  bay  located  in  the  negro  cabin,  instead 
of  in  tile  barn  described  in  the  policy. 

"We  also  find  that,  when  the  agent  de- 
livered the  policy,  he  stated  to  the  plaintiff 
that  it  was  all  right;  that  the  plaintiff  ac- 
cepted the  policy  without  reading  it,  and  did 
not  read  it  or  discover  the  misdescription 
until  after  the  com  and  hay  had  been  de- 
stroyed by  fire.  The  plaintiff's  petition  does 
not  expressly  allege  that  the  Insurance  com- 
pany is  or  was  estopped  by  reason  of  the  mis- 
take of  the  agent,  and  his  actual  knowledge 
as  to  the  true  location  of  the  property  at  the 
time  that  the  policy  was  issued ;  but  the  facts 
as  stated  and  pleaded  are  construed  by  this 
court  as  tantamount  to  averments  alleging  an 
estoppel  against  the  insurance  company  to 
take  advantage  of  the  misdescription  in  the 
policy.  The  ease  upon  the  part  of  the  ap- 
pellee was  tried  in  the  court  below  and  sub- 
mitted to  the  Jury  by  the  trial  court  upon  the 
theory  that  the  insurance  company  would  be 
estopped  for  the  actual  knowledge  of  the 
agent  as  to  the  situation  and  location  of  the 
property,  and  his  mistake  in  mlsdescrlblng  the 
same.  It  is  contended  by  the  appellant  that 
there  is  no  uncertainty  or  ambiguity  upon  the 
face  of  the  policy  with  reference  to  the  de- 
scription of  the  property ;  that  the  corn  and 
hay  was  Insured  only  so  long  as  it  was 
located  in  the  two-story  barn,  and  as  that  was 
not  destroyed  by  fire  the  Insurance  company 
could  not  be  held  liable,  unless  In  an  action  to 
refomi  and  correct  the  description,  either 
uix)n  the  ground  of  fraud  upon  the  part  of 
the  agent,  or  that  such  misdescription  was  the 
result  of  the  mutual  mistake  of  the  parties  to 
the  contract.  This  theory  of  the  appellant  is 
preserved  and  presented  in  this  court  by 
several  assignments  of  error,  complaining  of 
the  action  of  the  trial  court  in  several  par- 
ticulars. 

"In  view  of  this  statement,  we  certify  to  the 
Supreme  Coturt  the  following  questions: 

"(1)  Which  of  the  two  theories  is  correct? 

"(^  Would  the  plaintiff  be  entitled  to  re- 
cover without  the  necessity  of  having  the 
contract  reformed  as  to  description,  upon 
proof  of  the  mistake  of  the  agent  in  issuing 
the  policy  in  mlsdescrlblng  the  location  or 
place  where  the  com  and  hay  were  situated, 
provided  the  appellee  received  and  accepted 
the  policy  without  actual  knowledge  of  such 
misdescription,  and  did  not  discover  same  be- 
fore the  property  was  destroyed  by  fire,  and 
provided  that  the  agent,  at  the  time  he  issued 
and  delivered  the  policy,  knew  of  the  correct 
location  and  situation  of  the  property  in- 
sured, and  provided  the  intention  was  to  in- 
sure the  property  that  was  actually  destroyed? 

"(3)  Under  the  facts  as  stated  did  the  writ- 
ing into  the  policy  by  the  agent  of  the  mis- 


description of  the  property  estop  the  appel- 
lant from  setting  up  such  misdescription  as  a 
defense?  and,  in  such  a  case,  can  the  true 
description  be  established  by  extrinsic  evi- 
dence, merely  in  an  action  at  law  on  the 
policy,  when  there  is  no  effort  to  reform? 

"As  possibly  lessening  the  labors  of  the 
court,  we  respectfully  suggest  that  the  follow- 
ing authorities  on  both  sides  of  the  question 
are  the  nearest  in  point  that  we  have  been 
able  to  discover:  Those  having  a  tendency 
to  support  the  theory  of  the  appellee  and  the 
judgment  below  are  Insurance  Co.  v.  Lewis, 

48  Tex.   623;  Texas  Banking  Co.  t.  Stone, 

49  Tex.  4;  Phoenix  Insurance  Co.  v.  Allen, 
109  Ind.  273,  10  N.  B.  85;  Insurance  Co.  v. 
Cusick,  109  Pa.  168;  Insurance  Co.  ▼. 
Schreck,  27  Neb.  640,  48  N.  W.  840,  6  L.  R. 
A.  524,  20  Am.  St.  Rep.  696 ;  Phoenix  Insur- 
ance Co.  V.  Gebhart,  82  Neb.  141,  49  N.  W. 
383;  Olover  v.  National  Fire  Insurance  Co., 
85  Fed.  126,  30  C.  C.  A.  95;  Insurance  Co. 
V.  Ifyers,  55  Miss.  503,  30  Am.  Rep.  521; 
Insurance  Co.  v.  McLanathan,  11  Kan.  546; 
Hartford  Fire  Insurance  Co.  v.  Moore  (Tex. 
Civ.  App.)  36  8.  W.  146;  Same  Case,  13  Tex. 
Civ.  App.  645,  36  S.  W.  146.  A  writ  of  error 
was  refused  in  this  case.  Those  most 
strongly  in  favor  of  the  views  of  the  ap- 
pellant are  Sanders  v.  Cooper,  115  N.  Y.  287, 
22  N.  E.  212,  5  L.  R.  A.  638,  12  Am.  St 
Rep.  801 ;  Catherine  Collins  v.  St.  Paul  Fire 
Ins.  Co.,  44  Minn.  440,  46  N.  W.  906;  Eggles- 
ton  V.  Insurance  Co.,  65  Iowa,  311,  21  N. 
W.  652;  Marton  v.  Insurance  Co.,  84  Iowa, 
518,  51  N.  W.  29.'' 

That  which  is  referred  to  In  the  questions 
as  a  misdescription  of  the  location  of  the 
property  is  more.  It  is  a  stipulation,  a  term, 
of  the  contract  that  the  property  is  insured 
while  in  the  house  specified,  and  not  else- 
where. There  Is  in  this  no  Intent  ambiguity, 
nor  an  ambiguity  of  any  kind,  which  can  be 
removed  by  parol  evidence.  The  policy  states 
the  house  in  which  the  property  is  to  be  while 
Insured,  and  the  evidence  shows  that  the 
house  was  in  existence,  properly  described. 
The  language  used  plainly  applies  to  that 
house,  and  not  to  another.  Evidence  that  a 
different  house  was  intended  therefore  con- 
tradicts the  terms  of  the  writing,  and  a  re-. 
covery  cannot  be  had  upon  the  policy  if  it  is 
to  stand  as  the  contract  of  the  parties.  Cases 
like  Insurance  Company  v.  Lewis  (48  Tex. 
623)  are  not  in  point  They  merely  apply  the 
familiar  maxim,  "Falsa  demonstratio  non 
nocet"  and  reject  one  particular  of  description 
which  appears  to  be  false,  and  identify  the 
subject-matter  from  other  particulars  given  in 
the  instrument  sufficient  for  that  purpose.  In 
this  case  it  is  a  conceded  fact  that  the  policy 
describes  the  house  that  was  not  buraed,  and 
no  other;  and  to  apply  it  to  another  would 
contradict  its  terms.  But  this  is  not  all  of 
the  case.  The  plaintiff's  pleadings,  in  sub- 
stance, allege  that  the  contract  as  agreed  to 
was  one  for  the  Insurance  of  the  property 
while  in  the  cabin,  and  that  by  the  mistake  or 
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traod  of  defendanlfs  agent  and  wlthont  plaln- 
tUTs  knowledge  tfae  agreement  was  misBtated 
in  the  policy.  This  entitled  plaintiff,  under 
familiar  principles,  to  an  Inquiry  into  the 
truth  of  these  allegations  and  to  equitable 
relief,  if  they  were  established.  We  are  not 
called  upon  by  the  certificate  to  determine 
whether  or  not  the  pleading  was  good  against 
special  exceptions.  It  was  sufficient  to  raise 
the  issue  stated  and  to  admit  evidence  to 
establish  the  right  asserted,  and  was  not,  as 
we  shall  see,  bad  merely  because  a  reforma- 
tion of  the  contract  was  not  prayed  for. 

Such  being  the  state  of  the  pleadings,  the 
second  question  put  by  the  certificate  seema 
to  embrace  all  of  the  facta  necessary  to  sus- 
tain the  cause  of  action  asserted.  If  both 
parties,  as  assumed  by  the  question,  knew  the 
true  situation  of  the  corn  and  ha'y  and  In- 
tended to  Insnre  it  as  It  was  actually  located. 
It  would  seem  to  be  a  plain  case  in  which  one 
contract  was  agreed  on  and  another  express- 
ed in  the  writing.  The  fact  that  plaintiff  ac- 
cepted the  policy  without  noticing  the  mistake 
would  not  preclude  him,  so  far  as  appears 
from  the  certificate,  from  having  the  mistake 
corrected.  Kelley  v.  Ward,  94  Tex.  297, 90  S.  W. 
811,  and  authorities  cited.  This  brings  us  to  the 
Inquiry,  "Would  plaintiff  be  entitled  to  recover 
without  the  necessity  of  having  the  contract 
reformed  as  to  description?"  etc.,  by  which 
we  understand  tke  Court  of  Civil  Appeals 
to  inquire  whether  or  not  it  would  be  neces- 
sary for  the  plaintiff,  before  be  could  recover 
the  amount  of  the  insurance  upon  the  facts 
stated,  to  pray  for  and  secure  a  decree  re- 
f(wmlng  the  policy;  and  this  we  answer  In 
the  negative.  Since  be  could  not  recover 
upon  the  policy  as  written,  it  was  necessary 
for  him  to  allege  and  prove  the  facts  as  to 
the  contract  really  made  and  as  to  the  mis- 
take in  reducing  it  to  writing;  but,  if  he  did 
80,  the  remedy  to  wlilch  be  would  be  entitled 
would  be  a  direct  Judgment  in  accordance 
with  the  true  contract  thus  shown,  for  the 
recovery  of  the  money,  Just  as  if  there  had 
been  first  a  reformation  of  the  policy.  This 
procedure  is  made  proper  by  the  abolition 
of  all  distinctions  between  law  and  equity. 
On  this  subject  an  eminent  writer,  speaking 
of  the  former  practice  and  the  effects  of  the 
reformed  procedure,  says:  "Wherever  the 
reformed  procedure  has  been  administered 
according  to  its  plain  intent,  the  necessity  of 
this  donble  judicial  proceeding  has  been  obvi- 
ated; indeed,  if  the  true  spirit  of  the  new 
procedure  is  accepted  by  the  courts,  such  a 
separation  of  equitable  and  legal  rights  and 
remedies  and  their  prosecutions  in  distinct 
actions  will  not  perhaps  be  allowed.  The 
plaintiff  brings  one  civil  action  in  which  he 
alleges  all  the  facts  showing  himself  entitled 
to  both  the  equitable  and  the  legal  reliefs 
needed  to  complete  his  legal  right,  and  asks 
and  obtains  a  double  judgment,  granting, 
first,  the  proper  equitable  remedy,  and,  sec- 
ondly, the  legal  remedy,  by  which  his  juridical 
position  with  respect  to  the  subject-matter  la 


finally  perfected,  or  he  may  rimply  Aemand 
and  recover  a  judgment  conferring  only  the 
final  legal  remedy;  the  preliminary  equitable 
relief  being  assumed  as  an  essential  prereq- 
uisite to  the  recovery,  but  not  being  in  terms 
awarded  by  the  court  •  •  •  Whenever 
a  plaintiff  is  clothed  with  primary  rights, 
both  legal  and  equitable,  growing  out  of  tbe 
same  transaction  or  condition  of  facts  wblcb 
thus  constitnted  a  cause  of  action,  and  is  en- 
titled thereon  to  an  equitable  remedy,  and 
also  to  a  further  legal  remedy  based  upon  the 
supposition  that  the  equitable  relief  is  grant- 
ed, and  he  sets  forth  all  these  facts  in  his 
petition,  and  demands  a  judgment  awarding 
both  species  of  relief,  the  action  will  be  sna- 
talned.  The  court  will,  in  its  Judgment 
formally  grant  both  the  equitable  and  legal 
relief.  In  these  cases  there  is,  properly  con- 
sidered, no  joinder  of  different  canses  of 
action.  There  Is  only  tbe  onion  of  diff»«nt 
remedial  rights  flowing  from  one  cause  of 
action.  Another  result  of  the  principle  differs 
from  the  one  just  stated  only  in  matter  of 
form.  The  plaintiff,  as  in  the  last  instances, 
is  clothed  with  certain  primary  rights,  both 
legal  and  equitable,  arising  from  tbe  same 
transaction  or  condition  of  facts,  and  is  en- 
titled to  some  equitable  relief,  and  to  legal 
relief  based  upon  tfae  assumption  that  tbe 
former  relief  Is  awarded.  He  avers  all  tlie 
necessary  facts  in  his  complaint  or  petition, 
and  demands  both  the  remedies  to  which  be 
is  entitled,  or,  perhaps,  only  the  l^^al  remedy. 
The  court,  instead  of  formally  conferring  tbe 
specific  equitable  remedy,  and  then  proceeding 
to  grant  tbe  ultimate  legal  remedy,  may  treat 
the  former  as  though  accomplished,  and  ren- 
der a  simple  common-law  judgment  embra- 
cing the  final  legal  relief  which  was  tbe  real 
object  of  the  suit  a  recovery  of  money  or  of 
specific  real  or  personal  property."  Pome- 
roy'a  Equity  Jur.  {{  87,  183.  That  this  is 
tbe  proper  practice  in  this  state  Is  shown  in 
Taylor,  Knapp  &  Company  v.  Fore,  42  Tex. 
25Q,  and  Boiler  v.  Wooldrldge,  46  Tex.  485. 
It  Is  true  that  tbe  cases  often  speak  of  tbe 
necessity  of  reforming  the  Instruments  In 
order  to  escape  their  legal  effect  as  written; 
but  in  using  sndi  language  the  courts  are  con- 
sidering the  rights  of  the  parties,  and  not  tbe 
form  of  judgment  to  be  given  in  cases  where 
the  right  to  a  reformation  is  shown.  Of 
course,  an  action  solely  for  the  reformation 
of  a  written  contract  might  still  be  main- 
tained, especially  when  that  Is  tbe  only  re- 
lief needed  by  the  plaintiff,  as  would  have 
been  the  case  here  had  the  plaintiff  sought 
to  correct  the  policy  before  the  loss  occurred. 
But  since  the  property  has  been  destroyed, 
the  substantial  question  Is  whether  or  not 
plaintiff  Is  entitled  to  recover  the  insurance 
money,  and  that  be  may  do  by  pleading  and 
proving  any  state  of  facts  which  entitles  him 
to  It  either  at  law  or  equity.  This  answers 
the  second  question. 

There  seems  to  be'no  room  for  tlte  particu- 
lar application  of  the  doctrine  of  estoppel  re- 
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ferttd  to  In  file  third  qnestlon.  Autborltles 
are  cited  In  which  Insnrance  companies  have 
been  held  estopped  to  rely  on  clauses  in  their 
policies  avoiding  them  becanse  of  misrepre- 
sentations,  concealments,  or  breaches  of  war- 
ranties, when  the  matter  relied  on  was  known 
to,  or  the  errors  were  caused  by,  their  agents 
tn  effecting  the  insurance.  The  doctrine  is 
now  a  familiar  one  and  need  not  be  more 
fally  and  accurately  stated.  It  assumes  that 
the  terms  of  a  complete  contract  of  insurance 
have  been  agreed  on  and  stated  in  the  policy 
and  that  the  effort  is  to  avoid  it  because  of 
some  miastatemoit,  misrepresentation,  con- 
cealment, or  breach  of  warranty  on  part  of 
the  insured,  and  prevents  the  company  from 
relying  on  such  matters  when  the  truth  was 
known  to,  or  the  mistake  made,  by  the  agent 
Here  the  issue  is  different  The  policy  shows 
a  contract  to  insure  the  property  only  while 
It  is  tn  a  particular  bouse,  and  plaintiff 
claims  that  through  mistake  it  does  not  state 
the  true  agreement  which  was  to  insure  the 
property  while  in  another  bouse.  If  he  suc- 
ceeds in  maintaining  this  contention,  be  re- 
covers on  the  principles  of  equity  under  which 
he  may  show  a  mistake  in  the  written  con- 
tract and  avail  himself  of  the  one  actually 
made,  and  not  upon  the  doctrine  of  estoppel 
referred  to.  On  the  other  hand,  it  is  plain 
that  the  defendant  is  not  estopped  to  disprove 
this  case,  to  show,  if  it  can,  that  the  policy 
ccMTectly  states  the  contract,  or  that  its 
agent  never  assented  to  the  contract  alleged 
by  plaintiff,  to  Insure  the  property  while  in 
the  cabin.  This  seems  to  comprehend  the 
whole  of  the  controversy.  Of  course,  the 
question  whether  or  not  the  agent  did  assent 
Is  to  be  determined  from  what  he  said  and 
I  did  in  the  negotiations,  and  not  from  any 
uncommunicated  intention  he  may  have  had. 
Of  this  Bishop  says:  "The  words  of  the 
parties  are  the  proper  evidence  of  the  mu- 
tual condition  of  their  minds;  and  by  them, 
Irrespective  of  any  secret  purpose  of  one 
party,  both  will  be  bound.  Though  one  should 
Intend  a  mere  imposition  or  fraud  on  the 
other  who  acts  In  good  faith,  he  will  be  es- 
topped to  set  up  such  intent  so  that  their 
mutual  stipulations  will  constitute  a  valid 
contract  'although,'  as  it  has  been  expressed, 
"he  intended  only  to  prevaricate.' "  Bishop 
on  Con.  p.  120.  Beyond  this,  we  see  nothing 
In  the  case  certified  to  call  for  the  application 
of  the  doctrine  of  estoppel.  Indeed,  before 
the  question  as  to  the  application  of  the  es- 
toppel could  properly  arise,  all  of  the  facts 
essential  to  a  recovery  by  plaintiff  under  the 
equitable  doctrine  of  mistake  must  have  been 
established — that  is,  that  the  parties  knew 
the  true  situation  of  the  property  and  con- 
tracted for  the  insurance  upon  It  in  that  sit- 
uation, and  that  the  agent  mlstated  the  sit- 
uation In  the  policy — and  hence,  as  we  have 
said,  there  is.  no  room  for  the  doctrine  re- 
ferred to. 

The  first  question  In  the  certificate  seems 
to  be  wholly  abstract    The  action  and  rul- 


ings of  the  trial  court  are  not  so  stated  that 
we  can  see  their  effect  upon  the  rights  of 
the  parties.  The  theory  under  which  the 
court  proceeded  may  be  entirely  immaterial 
if  plaintiff  was  required  by  the  instructionB 
given  to  prove  all  the  facts  essential  to  entitle 
him  to  the  judgment  and  if  defendant  was 
not  unduly  restricted  In  meeting  plaintiff's 
case.  For  this  reason,  we  have  not  been  able 
to  answer  the  questioDS  stated  otherwise 
than  by  determining  the  legal  effect  of  the' 
facts  stated. 


M.  B.  LAUCHHEIMER  &  SONS  r.  OOOP. 
(Supreme  Court  of  Texas.    Dec.   11,  1906.) 

1.  AFPEALi— AssiomiKNTS   OT    Ebbok— Oboss- 
AssiomiKSTS— Waiveb. 

An  appellee  who  files  cross-assignmenta 
of  error  in  the  office  of  the  district  clerk,  but 
who  fails  to  present  such  cross-aBsignments  in 
his  brief  in  the  Conrt  of  Civil  Appeuls,  aa  re- 
quired by  district  coort  rule  No.  101,  waives 
such  crosa-asslgnmenta. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Gent  Dig.  Appeal  and  Error,  |  425a] 

2.  Same— Disposition  of  Causb— Bkvxbbai/— 

EriTECT. 

Plaintiff  sued  defendant  to  enjoin  a  sale  of 
land  under  execution.  Intervener  set  up  a  deed 
of  trust  executed  by  plaintiff  to  secure  a  debt 
due  to  intervener,  and  alleged  that  such  deed, 
was  recorded  before  the  levy  of  defendant's 
execntion.  The  trial  court  found  in  favor  of 
plaintiff  and  defendant  against  Intervener,  and 
m  favor  of  defendant  against  plaintiff.  Plain- 
tiff appealed,  giving  a  bond  payable  to  defendant 
and  intervener,  who  did  not  appeaL  The  Coort 
of  Civil  Appeals  reversed  the  judgment  and 
remanded  the  cause  in  general  terms.  Held, 
that  since  the  judgment  against  plaintiff  and 
the  judgment  ai^Unst  Intervener  were  upon  dis- 
tinct causes  of  action,  in  which  the  parties  were 
severally  interested,  the  reversal  of  the  judg- 
ment against  plaintiff  did  not  carry  with  it  a 
reversal  of  the  judgment  against  intervener, 
but  such  judgment  remained  in  full  force  and 
effect 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  J.  R.  Saunders  against  M.  H. 
Laucbheimer  ft  Sons,  in  which  O.  Y.  Coop 
Intervened.  There  was  a  judgment  of  the 
Court  of  Civil  Appeals,  affirming  a  Judgment 
in  favor  of  Intervener  (86  S.  W.  57),  and  de- 
fendants bring  error.    Reversed. 

T.  F.  Bryan,  for  plaintiffs  in  error.  J.  H. 
Arnold,  for  defendant  in  error. 

BROWN,  J.  In  1887  Lancbhdmer  ft  Sons 
had  a  valid  jud^nent  against  J.  R.  Saunders, 
upon  which  they  caused  execution  to  l>e  is- 
sued, and  levied  upon  the  land  in  controversy, 
and  on  April  20,  1897,  Saunders  filed  a  peti- 
tion in  the  district  court  of  Coryell  county 
alleging  that  the  land  levied  upon  under  the 
judgment  aforesaid  was  a  part  of  his  home- 
stead, and  not  subject  to  sale  und»  the  exe- 
cution. He  prayed  for  a  writ  of  Injunction 
against  the  sheriff  of  the  county,  T.  F.  Bryan, 
and  Laucbheimer  ft  Sons,  which  was  granted, 
and  on  a  trial  in  the  district  court  judgment 
was  rendered  in  favor  of  Saunders  upon  his 
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claim  for  homeetead  exemption,  and  also  per- 
petaatlng  the  injnnctlon  against  Lauchlieimer 
&  Sons.  Lauchhelina:  &  Sons  appealed  from 
this  judgment  to  the  Oonrt  of  CItII  Appeals, 
and,  the  case  being  transferred  to  the  fonrth 
district,  was  reversed,  and  the  cause  remand- 
ed. On  the  19th  day  of  January,  1899,  O.  Y. 
Coop,  by  leave  granted  by  the  court,  Inter- 
vened in  the  cause,  alleging  in  proper  form 
that  for  a  valuable  consideration  Saunders 
had,  at  a  date  prior  to  the  levy  of  the  execu- 
tion of  Lauchhelmer  &  Sons,  executed  and  de- 
livered to  one  Baby,  as  trustee,  a  deed  of  trust 
to  secure  a  debt  due  from  Saunders  to  the 
Intervener,  Coop,  which  deed  was  duly  re- 
corded In  Ooryell  county  before  the  levy  of 
the  execution  In  favor  of  Lauchhelmer  & 
Sons.  Wherefore  Coop  alleged  and  claimed 
that  he  acquired  a  Hen  upon  the  land  prior 
to  and  superior  to  that  of  Lauchhelmer  & 
Son&  The  intervener  alleged,  also,  that  on 
the day  of  April,  1897,  Saunders  con- 
veyed to  him  the  land  in  controversy  in  satis- 
faction of  the  debt  which  was  secured  by  the 
deed  of  trust  thereon,  and  prayed  for  re- 
covery of  the  land  against  Lauchhelmer  & 
Sons  and  Saunders.  At  a  trial  of  the  case 
in  January,  1899,  upon  objection  by  Saunders 
and  Lauchhelmer  &  Sons,  the  district  judge 
excluded  from  the  jury  the  deed  of  trust 
and  the  deed  from  Saunders  to  Coop,  and 
instructed  the  jury  to  return  a  verdict  for 
Saunders  and  Lauchhelmer  &  Sons  against 
the  Intervener,  which  was  done,  and  judg- 
ment was  entered  that  Coop  take  nothing 
as  against  Lauchhelmer  &  Sons  and  Saunders. 
Ooop  made  a  motion  for  a  new  trial,  gave 
notice  of  appeal,  and  assigned  errors  to  the 
action  of  the  district  court,  but  did  not  file 
any  brief  nor  appear  In  the  Court  of  Civil 
Appeals.  Judgment  was  entered  for  Lauch- 
helmer &  Sons  against  Saunders  upon  his 
claim  of  homestead,  and  Saunders  gave  notice 
of  appeal,  gave  bond  payable  to  Lauchhelmer 
&  Sons  and  Ooop,  and  assigned  errors  to  the 
action  of  the  court  The  Court  of  Civil  Ap- 
peals reversed  the  judgment,  and  remanded 
the  cause  In  general  terms.  The  opinion  did 
not  discuss  in  any  way  the  issue  between 
Coop  and  Lauchhelmer  &  Sons.  In  1901  the 
case  was  again  tried.  The  court  admitted  the 
deed  of  Coop,  but  verdict  and  judgment  were 
rendered  for  Saunders  against  both  Lauch- 
helmer &  Sons  and  Coop  again  sustaining  the 
claim  of  Saunders  to  the  homestead.  Ooop 
and  Lauchhelmer  &  Sons  appealed  to  the 
Court  of  Civil  Appeals,  and  the  judgment  of 
the  trial  court  was  reversed,  and  the  cause 
remanded  for  a  new  trial.  In  its  opinion 
the  court  held  that  the  trial  court  correctly 
construed  the  Intervener's  deed  of  trust  and 
deed  to  be  superior  to  Lauchhelmer  &  Sons' 
levy,  and  that  the  same  vested  title  to  Coop 
to  the  100  acres,  if  it  was  not  a  part  of 
Sannder'B  homestead,  and  that  the  trial  court 
did  not  err  in  so  Instructing  the  jury;  but 
no  judgment  was  rendered  between  Coop  and 
Lauchhelmer  &  Sons.    On  the  8th  day  of 


August,  1902,  the  case  was  again  called  for 
trial,  but  before  entering  upon  a  trial  Lauch- 
helmer &  Sons  filed  a  plea  In  which  they 
pleaded  the  judgment  rendered  by  the  dis- 
trict court  on  the  day  of  January, 

1899,  In  favor  of  them  against  G.  Y.  Coop 
in  bar  of  the  action  of  the  said  Coop.  Saun- 
ders also  filed  a  plea  setting  up  a  mutual 
mistake  by  Including  the  land  In  controvo^ 
In  the  deed  of  trust  and  In  the  deed  to  Ooop. 
The  trial  again  resulted  In  a  verdict  sustain- 
ing Saunder's  claim  to  the  land  as  a  home- 
stead, and  Ooop  and  Lauchhelmer  &  Sona 
again  appealed.  That  judgment  was  af- 
firmed by  the  Court  of  Civil  Appeals  of  the 
Third  District,  and  upon  writ  of  error  by 
this  court  was  reversed,  and  judgment  ren- 
dered against  Saunders,  and  remanded  to  the 
district  court  for  further  trial  upon  the  is- 
sues between  Coop  and  Lauchhelmer  &  Sons. 
July  23,  1904,  the  case  was  again  called  for 
trial  before  the  district  judge,  who  ovw- 
ruled  Lauchhelmer  &  Sons'  plea  of  res  ad- 
judlcata,  and  entered  judgment  in  favor  of 
O.  T.  Coop  against  Lauchhelmer  &  Sons  and 
Saunders  for  the  land  In  controversy,  from 
which  judgment  the  appeal  now  under  con- 
sideration was  prosecuted. 

Coop  filed  cross-assignments  In  the  offi<« 
of  the  district  clerk  attacking  the  judgment 
rendered  against  him,  but  he  did  not  present 
them  to  the  Court  of  ClvU  Appeals  in  his 
brief,  as  required  by  rule  No.  101  for  the 
government  of  district  courts,  which  reads 
as  follows:  "The  appellee  or  defendant  in 
error  may  file  cross-assignments  with  the 
clerk  of  the  trial  court  when  he  flies  his 
brief,  which  assignments  may  be  Incorporated 
In  his  brief  and  need  not  be  copied  In  the 
transcript  In  such  case  one  of  the  copies 
filed  in  the  Courts  of  Civil  Appeals  shall  con- 
tain a  certificate  of  the  clerk  of  the  trial 
court  showing  that  it  Is  a  copy  of  the  brief 
filed  In  his  office,  and  the  date  of  Its  filing." 
By  his  failure  to  present  the  cross-assign- 
ments of  error  In  a  brief  in  the  Court  <rf 
Civil  Appeals,  he  waived  that  assignment 
Railway  Co.  v.  Herbeck,  «0  Tex.  602.  The 
judgment  entered  by  the  district  court 
against  Coop  in  favor  of  Lauchhelmer  k 
Sons  and  J.  R.  Saunders  was  not  before  the 
Court  of  Civil  Appeals,  and  the  fact  that 
the  question  was  not  presented  In  such  form 
as  to  Invoke  the  action  of  the  court  is  a 
strong  argument  in  favor  of  the  construc- 
tion of  the  judgment  that  the  court  did  not 
pass  upon  that  question.  But  we  need  not 
resort  to  construction  nor  presumption  to 
arrive  at  that  conclusion,  for  the  booorable 
Court  of  Civil  Appeals,  in  its  opinion  r«i- 
dered  at  the  time,  uses  this  language:  "T^bf 
only  question  In  the  case  is,  was  the  nine 
acres  of  land  a  part  of  the  Tillage  or  town 
of  Gatesvllle  when  the  100  acres  vras  par- 
chased  by  appellant?  It  caimot  be  said. 
as  a  matter  of  law,  that  it  was  or  was  not : 
but  the  question  was  one  of  fact  to  bf 
appropriately  submitted  to  the  Jury."    57  S- 
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W.  70.  It  Is  therefore  manifest  that  the 
Court  of  Clrll  Appeals  did  not  pass  upon 
the  matter  now  In  controversy,  and  its 
judgment  of  reversal  had  no  reference  to 
the  Judgment  against  Coop. 

The  controversy  is  reduced  to  this  ques-, 
tlon:  Did  the  Judgment  of  the  Court  of 
Clrll  Appeals  reversing  the  Judgment  of 
Lauchhelmer  &  Sons  against  Saunders  have 
the  legal  effect  to  reverse  the  Judgment  of 
Lauchheimer  &  Sous  and  Saunders  against 
Coop,  notwithstanding  the  latter  Judgment 
was  not  considered  by  the  court?  We  are 
of  opinion  that  it  did  not  have  that  effect 
There  were  two  distinct  Judgments  In  this 
case  upon  distinct  causes  of  action.  The 
judgment  reversed  did  not  in  any  way  affect 
the  rights  of  Coop,  which  were  adjudicated 
l>y  the  Judgment  between  him  and  Lauch- 
heimer &  Sons  and  Saunders.  Burleson  v. 
Henderson,  4  Tex.  90;  Bradford  v.  Taylor, 
G4  Tex.  171.  In  the  last  case  cited  the  court 
said:  "It  has  been  steadily  held  in  this 
«tate  that  the  reversal  of  a  Judgment  against 
two  or  more  defendants  on  the  appeal  of  one 
defendant  only  will  operate  as  a  reversal  as 
to  all,  if  the  Judgment  be  entire,  operating 
to  the  prejudice  of  all  the  defendants,  and 
not  upon  distinct  and  Independent  matters 
In  which  the  several  defendants  are  shown 
to  be  separately  Interested."  The  converse 
of  that  proposition  is  true,  that  the  reversal 
of  a  Judgment  against  two  or  more  defend- 
ants upon  the  appeal  of  one  of  them  will  not 
operate  as  a  reversal  as  to  all.  If  the  Judg- 
ments be  upon  causes  of  action  separate  and 
distinct.  In  which  the  parties  are  severally 
interested.  The  rule  Is  specially  applicable 
to  the  facts  of  this  case.  The  cause  of  ac- 
tion which  Coop  asserted  against  Lauch- 
heimer &  Sons  and  Saunders  was  Independ- 
ent of  the  controversy  between  Saunders 
tmd  Lauchheimer  &  Sons,  and  might  have 
1>een  asserted  in  a  separate  suit.  The  inter- 
vention was  an  independent  suit  to  that 
extent  that  if  Saunders,  the  plaintiff  in 
the  original  suit,  bad  dismissed  his  case, 
the  intervention  would  have  stood  upon  the 
docket  as  a  case  to  be  tried  between  Coop 
and  the  defendants  therein.  State  v.  Loan 
A  Trust  Co.,  81  Tex.  540,  17  8.  W.  60.  For 
convenience,  our  liberal  practice  permits  in- 
tervention by  one  who  claims  the  subject 
of  the  controversy  adversely  to  both  parties 
to  a  suit  If,  however,  the  causes  of  action 
are  distinct,  the  Judgments  will  be  distinct 
and  independent  each  of  the  other.  State  v. 
New  Orleans,  27  La.  Ann.  409;  Donner 
V.  Palmer,  45  Cal.  180. 

We  conclude  that  the  Judgment  rendered 
In  the  district  court  on  the  8th  day  of  Au- 
gust, 1890,  whereby  it  was  adjudged  that 
O.  T.  Coop  should  take  nothing  by  his  in- 
tervention against  Lauchheimer  &  Sons  and 
Saunders,  remains  in  full  force  and  effect, 
and  constitutes  a  bar  to  the  further  prosecu- 
tion of  that  claim  against  Lauchheimer  & 
Sons.    The  claim  of  Saunders  to  the  home- 


stead was  disposed  of  by  the  Judgment  of 
this  court  when  It  was  here  upou  writ  of 
error,  and,  there  being  do  fact  to  be  ascer- 
tained to  determine  the  rights  of  the  parties, 
it  is  ordered  that  the  Judgments  of  the  dis- 
trict court  and  Court  of  Civil  Appeals  be 
reversed,  and  Judgment  be  here  entered  that 
Coop  take  nothing  by  his  suit  and  that 
Lauchheimer  &  Sons  go  hence  without  day. 


HEATH    V.    STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  6. 

FOBOEBT — PaiNTED   SlONATUBE. 

Filling  In  a  receipt,  the  siguatare  not  be- 
ing   in    writing   or    made    to    resemble   manu- 


script, but  beintr  printed  in  bold  type,  is  not 
forgery,  under  White's  Ann.  Pen.  Code,  art. 
53$  providing   that,    in   order   to   conle   within 


the  definition  of  forgery,  the  signature,  when 
made  otherwise  than  oy  writing,  must  be  made 
to  resemble  manuscript 

Appeal  from  District  Court,  Nacogdoches 
County;'  Jas.  I.  Perkins,  Judge. 

W.  D.  Heath  appeals  from  a  conviction. 
Reversed. 

King  ft  King,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

BROOKS.  Jv  Appellant  was  convicted  of 
uttering  a  forged  instrument  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiui-}- 
for  a  term  of  five  years.  The  instrument 
appellant  is  charged  with  having  uttered  is 
to  the  tenor  following,  to  wit: 

M.  Peterson's  Cotton  Tard,  Cttsltlng,  Texas, 

Dec.  2,  1M3. 
Received   ot  R.W.Nel- 

Bon,  by 1  B.  c.     marks         Momber 

B.  W.  N.  28 

Weight       Remarks 

687  

U.  Peterson. 

The  record  before  us  shows  that  the  sig- 
nature "M.  Peterson"  was  neither  made  in 
writing  nor  to  resemble  manuscript,  but  was 
printed  upon  the  receipt  In  bold  type,  and 
was  placed  there  by  the  printers,  who  had 
printed  the  receipts  toe  said  Peterson. ,  To 
constitute  this  instrument  the  subject  of 
forgery,  it  is  absolutely  necessary  that  the 
same  be  signed  in  writing,  or  signed  in  such 
a  manner  as  to  resemble  manuscript.  This 
conclusion  irresistibly  .follows  from  the  latter 
clause  of  article  533,  White's  Ann.  Pen.  Code, 
which  defines  what  an  "Instrument  in  writ- 
ing" is  within  the  definition  of  forgery,  to 
wit:  "In  order  to  come  within  the  definition 
of  forgery,  the  signature  when  made  other- 
wise than  by  writing  must  be  made  'to  re- 
semble manuscript."  The  signature,  as 
stated,  was  not  in  writing,  nor  did  the  same 
resemble  manuscript,  but  is  printed  In  bold 
type,  and  in  no  sense  comes  within  the  def- 
inition of  manuscript.  It  appears  from  the 
evidence  that  appellant  took  the  blank  cot- 
ton yard  receipt  of  M.  Peterson,  and  filled  in 
the  words  above  set  out;  the  heading  of  said 
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receipt  being  printed,  as  well  as  the  M. 
Peterson  at  the  bottom  thereof.  However 
much  It  may  be  Insisted  that  the  moral  effect 
of  appellant's  action  Is  the  same  as  If  he  had 
written  the  words  "M.  Peterson"  at  the  bot- 
tom of  the  receipt,  yet  this  moral  efTect  can- 
not control  a  plain  provision  of  the  statute, 
whldi  expressly  proTldes  that  the  signature 
must  be  in  writing  or  must  be  made  to  re- 
semble manuscript.  It  follows,  therefore, 
that  the  instrument  in  question  is  not  the 
subject  of  forgery.  Under  the  facts  as 
developed  In  this  case  appellant  could  proper- 
ly and  legally  be  prosecuted  for  .swindling; 
but,  under  the  peculiar  phraseology  of  our 
forgery  statute,  he  cannot  be  prosecuted  for 
forgery. 

The  Judgment  is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 


PARES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1905.) 

1.  LABOKNT  —   iNDICrUKHT  —  POSSXSSIOR    Of 

Pbopebtt. 

An  indictment  for  the  theft  of  an  animal 
alleged  possession'  in  W.  The  proof  showed 
that  W.  had  temporarily  gone  away,  leaving 
the  animal  on  the  range,  and  that  he  bad  re- 
qnested  bis  father  to  look  after  it,  which  he  did, 
but  allowing  it  to  remain  on  the  range.  Held, 
that  the  indictment  properly  'alleged  the  pos- 
sesion in  W. ;  the  lather  having  no  special 
ownership  in  the  animal. 

2.  Samk— Possession  or  Stolxn  Pbopebtt— 
InsTBCcnoKs. 

Where,  on  a  trial  for  cattle  theft,  a  wit- 
ness stated  that  he  saw  defendant  drive  the 
animal  along  the  road  on  the  day  of  the  alleged 
theft,  that  defendant  stated  that  he  traded 
some  cows  for  cattle,  and  that  the  animal  in 
question    was   one    he    traded    for,    the    court 

Sroperly  charged  on  the  explanation  given  by 
efendant  of  the  possession  of  recently  stolen 
property. 

Appeal  from  District  Court,  Erath  County ; 
W.  J.  Oxford,  Judge. 

Lee  Pariss  was  convicted  of  cattle  theft, 
and  be  appeals.    Affirmed. 

Rehearing  denied  November  22,  1805. 

J.  B.  Keith,  J.  E.  McCarty,  Martin  it 
Oeorge,  and  H.  S.  Dillard,  for  appellant 
Howard  Martin,  Asst  Atly.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
cattle  theft  and  his  punishment  fixed  at  two 
years'  conflnement  in  the  penitentiary.  This 
Is  the  second  appeaL  Parks  t.  State,  79  S. 
W.  301,  9  Tex.  Ct  Rep.  821. 

Appellant  asked  the  court  to  charge  the 
Jury  that  If  Wiley  Smith  (prosecutor's  father) 
had  the  care,  control,  and  management  of  the 
cattle  In  question,  appellant  could  not  be 
convicted,  as  the  Indictment  alleged  posses- 
sion In  Willis  Smith.  The  evidence  shows 
that  prosecutor,  Willis  Smith,  was  a  mar- 
ried man ;  that  his  wife,  at  the  date  of  this 
alleged  theft  was  residing  at  their  home,  in 
or  near,  the  town  of  Dublin ;  that  Willis,  on 


said  date,  was  temporarily  absent  In  the 
Indian  Territory;  that  tbe  heifer  in  ques- 
tion on  said  date,  was  upon  the  commons  In 
and  about  the  city  of  Dublin;  that  Wiley 
Smitli,  the  father,  in  whom  appellant  insists 
the  animal  was  in  possession,  also  resided  in 
Dublin,  near  the  home  of  bis  son ;  that  when 
the  son  started  for  tlie  Indian  Territory,  he 
requested  bis  father  to  look  after  his  family 
and  things;  that  in  doing  so,  he  used  the 
following  language:  "Pa,  look  attiN  my 
things  until  I  get  bade"  It  seems  that  tbe 
father  did  look  after  this  animal — be  says, 
as  far  as  he  thought  It  was  his  duty  to  do  so 
— but  tliat  the  heifer  remained  on  tbe  com- 
mons, where  his  son  left  it  and  where  it 
was  when  It  was  taken.  The  son  testified,  in 
reference  to  the  possession,  as  follows:  "I 
Just  left  this  yearling  there  on  the  range,  and 
told  my  wife  to  feed  it  when  It  came  up ;  that 
was  what  I  told  her  when  I  left  home."  He 
does  not  affirm  or  deny  tbe  testimony  of  his 
fatlier  upon  this  issue ;  nor  was  be  asked  any- 
thing as  to  what  he  meant  about  looking 
after  his  things.  This  was  all  tbe  testimony 
introduced  on  the  question  of  possession.  We 
do  not  think  tl^e  evidence  detailed  raises  the 
issue  Insisted  upon  by  appellant  Denton  v. 
State,  68  a  W.  142,  5  Tex.  Ct  R^.  44& 
The  mere  fact  that  prosecutor's  father  look- 
ed after  the  animal  while  In  its  cnstomaiy 
range  Is  not  sufficient  to  show  special  owner- 
ship. If  prosecutor  had  told  his  father  to 
look  after  and  care  for  this  yearling  while 
he  was  gone,  that  he  would  pay  him  for 
his  services,  even  this  would  not  raise  tbe 
issue.  Graves  v.  State  (Tex.  Cr.  App.)  42 
S.  W.  800.  See,  also,  Frazler  v.  State,  18  Tex. 
App.  434. 

Appellant  further  Insists  that  the  court 
erred  in  charging  upon  explanation  givoi  by 
appellant  of  tbe  possession  of  recently  stolen 
property.  The  record  shows  that  James  H. 
Smith  testified  that  he  saw  appellant  driving 
this  animal  along  tbe  road  on  the  daiy  of 
Its  alleged'  theft ;  that  it  got  away  from  ap- 
pellant, whereupon  witness  assisted  In  re- 
gaining control  for  appellant  Appellant  at 
said  time  and  place  In  effect  told  witness  that 
h'e  had  traded  some  Jersey  cows  tot  cattle. 
and  tUs  yearling  was  one  he  traded  ft>r,  and 
that  be  was  carrying  It  that  day  to  the  pas- 
ture. We  think  this  testimony  raised  tbe 
issue  charged  upon  by  the  court  Certainly, 
If  tbe  court  had  not  so  charged,  appellant 
would  have  had  Just  ground  to  complain. 

There  Is  no  error  In  this  record,  and  tlte 
judgment  is  affirmed. 


HARRIS  V.    STATE. 
(C!onrt  of  Criminal  Appals  of  Texas.    Nor.  15, 

1.  HouioiDB  —  InsiBuonoitB  —  Degkkks  or 
Cbimb. 

In  a   prosecution   for   marder,   where   de- 
fendant's   testimony    showed     that    she    was 
attacked  by  deceased  witlu-a  knife;,  that  she 
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backed  awar.  teniog  ^ee«aMd  to  atand  back, 
bat  that  deceased  kept  on  approaching  with 
the  drawn  knife ;  that  defendant  began  shooting, 
to  which  deceased  paid  no  attention ;  and  that 
defendant  believed  tliat  deceased  was  going  to 
kill  her — it  was  error  to  omit  a  cliarge  upon  the 
law  of  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {  65S. 

2.   SAMB— IWSTKUCTIONB   OH   SeLF-DeTENSB. 

In  a  prosecution  for  murder,  where  the  de- 
foise  produces  evidence  tending  to  show  self- 
defense,  defendant  is  entitled  to  an  instruction 
in  regard  to  reasonable  doubt  in  connection 
with  the  threatened  danger  to  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Homicide,  t  628.] 

Appeal  from  District  Conrt,  Harris  Ooun- 
ty;  3.  K.  P.  Olllaspie,  Judge. 

Rosetta  Harris  was  convicted  of  morder 
In  the  second  degree,  and  appeals.  B«- 
•vereed. 

Stanley  Thompson,  for  appellant.  How- 
ard Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  Is  for 
murder  in  the  second  degree,  with  five  years 
tn  the  penitentiary  fixed  as  the  penalty. 

Appellant  nrges  reversal  upon  the  grotind 
Hiat  the  court  failed  to  charge  upon  the  law 
of  manslaughter.  Omitting  the  state's  side 
of  the  case,  we  find  appellant  shows  that 
on  the  morning  previous  to  the  difficulty 
in  the  evening,  at  the  residence  of  deceased, 
where  appellant  was  a  roomer  or  boarder, 
there  came  up  a  difficulty  between  them  In 
regard  to  some  alleged  slanderous  remarks. 
Deceased  cursed  and  abused  appellant,  and 
called  her  many  and  various  kinds  of  hard 
names,  and  ordered  her  out  of  the  house. 
She  got  ready  to  leave,  and  deceased  came 
on  Ubr  with  a  knife  and  undertook  to  cut 
ber,  and  was  prevented  by  appellant's 
mother  and  witness  Browning.  She  cut  at 
appellant,  over  her  mother's  shoulder — cut 
a  hole  In  her  skirt  near  the  waist  When 
Browning  threw  up  his  hand  to  protect  her 
from  the  assault  of  deceased,  she  cut  him 
In  the  arm.  She  also  cut  at  the  mother  of 
api>eUant,  and  Browning  prevented  deceased 
from  cutting  her.  As  appellant  went  out 
of  the  yard,  deceased  threw  a  spittoon,  a 
brickbat,  and  a  rock  at  her,  and  remarked 

to  the  mother  of  appellant,  "Yes,  you 

old  bitch,  you  can  take  her  [meaning  ap- 
pellant]; but  you  can't  keep  her  In  a  band- 
box, and  the  first  time  her  a hits  the 

street  she  is  my  meat  I  will  put  up  five 
years  for  her."  During  the  quarrel  in  the 
bouse,  she  threatened  to  kill  appellant;  and 
appellant  testifies  she  would  have  done  so, 
but  for  the  interference  of  Browning  and 
ber  mother.  This  all  occurred  about  9  or 
10  o'clock  In  the  morning.  Subsequently, 
during  the  same  day,  and  prior  to  the  second 
trouble,  which  occurred  about  2  o'clock, 
appellant  bought  a  pistol,  as  she  says,  foi 
tbe  purpose  of  defending  herself  against  the 
tbreatened  attack  ot  deceased.    Returning 


from  town,  'she  BtDi>p«d  at  tbe  residence  of 
a  friend,  whom  she  calls  "Susie,"  and  Juat 
as  she  walked  out  of  the  gate  of  her  friend 
she  noticed  deceased  and  two  or  three  other 
women  coming  up  the  street  As  soon  as 
appellant  recognized  whom  they  were,  and 
that  deceased  was  one  of  them,  "she  started 
to  walk  diagonally  across  the  street."  When 
she  had  reached  the  middle  of  the  street, 
deceased  said,  "Now,  I've  got  you,  you 
bitch,"  opened  her  handbag,  got  out  ber 
knife,  and  started  after  defendant,  who 
backed  away,  telling  her  to  stand  back. 
Deceased  paid  no  attention  to  what  appel- 
lant said,  but  came  right  on,  and  began  cut- 
ting at  appellant  with  a  knife.  Appellant 
continued  stepping  backward,  telling  ber 
again  to  stand  back.  Deceased  again  ap- 
proached with  the  drawn  knife,  and  appel- 
lant t)egan  shooting.  Deceased  continued  to 
advance,  and  appellant  fired  three  shots. 
She  was  very  much  excited  and  frightened 
at  the  time  of  the  shooting,  was  afraid  of 
deceased,  and  considered  her  a  dangerous 
woman,  and  thought  she  was  going  to  kill 
her.  This  may  be  considered,  in  substance, 
the  defendant's  side  of  the  trouble.  We  be- 
lieve, under  this  testimony,  a  charge  on 
manslaughter  should  have  been  given,  and 
its  omission  was  error. 

The  charge  on  self-defense  is  criticised, 
because  it  failed  to  Instruct  tbe  jury  In 
regard  to  the  reasonable  doubt  In  connec- 
tion with  threatened  danger  to  life,  when 
viewed  from  the  standpoint  of  defendant. 
Upon  another  trial,  the  court  should  include 
this  phase  of  the  law.  Defendant  Is  en- 
titled to  the  benefit  of  the  doubt  upon  all 
Issues  where  guilt  Is  sought  to  be  proved. 
The  state's  evidence  shows  murder  In  the 
second  degree.  Appellant  was  entitled  to 
the  law  of  reasonable  doubt  on  the  facts 
made  by  the  conffict  in  the  evidence. 

There  is  a  question  raised  on  the  motion 
for  new  trial  with  reference  to  race  dis- 
crimination ;  appellant  being  a  negro  woman. 
This  matter  was  not  brought  up  before 
the  trial  court  until  after  conviction.  This 
is  too  late. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


MILTON  V.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  16, 

1.  Cbiminai.    Law  — Apfeai.  — PaooEEDinas 
Not  in  Recobd. 

Where,  on  appeal  in  a  criminal  case,  the 
statement  of  facts  has  no  file  mark  on  it,  but 
the  record  shows  that  it  was  made  out  and 
sb|ned  after  adjournment,  and  the  approval 
of  the  judge  is  without  date,  and  there  is  no 
order  authorizing  the  filing  of  the  statement 
after  adjournment,  it  cannot  be  considered. 

2.  Same. 

When  the  record  does  not  contain  a  state- 
ment of  facts,  or  motion  for  new  trial,  or  bill 
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of  exMptlona,  the  Judrment  of  Ginvktion  will 
be  affiTmed. 

lEd.  Note. — For  cases  in  point,  gee  yoU  IB, 
Cent.  Dig.  Criminal  Law,  H  2803-2827,  2862- 
2804.] 

Appeal  from  District  Court,  Bl  Paao  Coun- 
ty; James  B.  Harper,  Judge. 

William  Milton  was  convicted  (tf  burglary, 
and  appeals.    AflSrmed. 

Howard  Martin,  Asat  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  burglary.  The  statement  of  facts  has 
no  file  mark  upon  it  The  record  shows  that 
it  was  made  out  and  signed  by  the  stenog- 
rapher on  the  12tb  of  October,  1905.  The 
approval  of  the  Judge  has  no  date.  The 
court  adjourned  on  October  7th.  The  record 
does  not  contain  an  order  authorizing  the 
filing  of  said  statement  after  the  adjourn- 
ment of  the  term.  The  statement  of  facts, 
therefore,  cannot  be  considered.  The  record 
does  not  contain  a  motion  for  new  trial  nor 
bill  of  exceptions. 

As  this  record  presents  the  case,  the  Judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 


TRUE  V.   STATE. 
(Court  of  Criminal  Appeals  qf  Texas.    Nov.  15, 

1.  BuBai.ABT  — Bt  Day  ob  Nioht  — Indici- 

MKNT. 
An   indictment   alleging  the  borglary   was 
committed    by    force,    threats,   and   fraud    will 
support  a  conviction  of  either  a  nighttime  or 
daytime  burglary. 
Z  Same  — New  Tbial  — Newi.t  Dxscovkbxd 

BVIDEHCIE. 

Defendant,  convicted  of  burglarizing  a  car, 
should  be  given  a  new  trial — the  testimony  of 
the  watchman,  forming  the  basis  of  his  con- 
viction, being  that  he  heard  defendant  break 
the  seal  and  enter  the  door,  and  that  he  had 
looked  at  it  just  before  and  the  seal  was 
intact ;  defendant's  testimony  being  that  he 
found  the  door  open,  and  merely  entered  for  the 
purpose  of  going  to  sleep  and  getting  a  ride, 
And  left  it  on  discovering  that  it  was  a  car 
being  unloaded;  there  being  testimony  that  the 
only  seal  found  on  the  ground  by  the  car  door 
was  one  put  on  at  the  place  from  which  the 
contents  of  the  car  was  shipped,  and  that,  if 
it  was  resealed  at  the  place  where  the  car 
thai  was,  a  different  seal  would  liave  been  put 
on ;  and  the  newly  discovered  evidence  being 
the  testimony  of  the  consignee  of  the  car  and 
his  employe  that  they  had  been  unloading  the 
car  the  &y  before  from  the  door  in  question 
and  that  they  might  have  left  the  door  open. 
3.  Same— Instbuctions. 

An  instruction,  on  a  prosecution  for  bur- 

f;larislng  a  car,  to  acquit  if  defendant  entered 
t  for  the  purpose  of  sleeping  therein,  and  not 
with  intent  to  commit  theft,  is  erroneous,  as 
both  these  contingencies  were  not  necessary  to 
exonerate  him  from  a  charge  of  burglary,  but 
«ither  was  enough. 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty; B.  O.  Walshe,  Special  Judge. 

B.  True  appeals  from  a  conviction.  Be- 
versed. 

M.  W.  Stanton  and  A.  G.  Wilcox,  for  ap- 
pellant. Howard  Martin,  Asst  Atty.  Gen., 
(or  the  State. 


DAVIDSON,  P.  J.  Aiipenant  wm  convict- 
ed for  burglarizing  a  railroad  car.  The  in- 
dictment alleges  that  the  burglary  was  com- 
mitted by  force,  threats,  and  frand.  The 
court  submitted  the  case  upon  the  theory  that 
It  was  a  nighttime  burglary.  The  conten- 
tion is  made  that  this  was  error,  and  that 
under  the  allegations  It  could  only  be  day- 
tlm<3  burglary.  The  allegation  is  sufflcient 
to  support  either  a  nighttime  or  daytime 
burglary.  Carr  v.  State,  19  Tex.  App.  635, 
53  Am.  Bep.  385.  The  evidence  Bbowv  be- 
yond controversy  that  the  entry  was  at  nlgbt 

The  state's  evidence  is  to  the  effect  that 
appellant  entered  at  the  north  door  of  the 
car,  by  breaking  the  seal  which  closed  the 
door.  It  Is  further  shown  that  the  car  was 
consigned  to  Payne  and  was  a  refrlgentor 
car  loaded  with  fruit  from  California;  that 
the  car  bad  been  set  out  on  the  side  track 
on  the  5th  for  the  purpose  of  being  unloaded, 
and  the  alleged  burglary  occurred  on  the 
night  of  the  7th;  that  during  the  three  days 
—5th,  eth,  and  7th — ^Payne  had  been  receiv- 
ing fruit  out  of  the  car,  transferring  it  to  his 
establishment;  and  that  T.  M.  Allen  had 
charge  of  moving  the  fruit  The  state  far- 
ther showed  that  the  door  on  the  south  side 
of  tbe  car  was  sealed  with  a  leaden  seat 
No.  1,190.  This  number  represented  the 
number  Indicating  Bl  Paso  station,  whldi 
was  1,190  miles  from  New  Orleans.  Wher- 
ever a  car  has  a  seal  with  this  number.  It 
Indicated  that  it  had  been  broken  at  El  Paao 
and  resealed  with  this  number.  Near  tbe 
door  of  tbe  car  alleged  to  have  been  broken 
a  seal  was  found  on  tbe  ground,  with  the 
number  621b,  and  this  indicated  a  statloD 
about  that  distance  from  San  Franctaca 
The  agent  of  tbe  railroad  company  at  El 
Paso  testified,  If  this  seal  bad  been  broken. 
it  would  not  be  used  in  resealing  It  at  Kl 
Paso,  but  a  new  seal  would  be  used,  -with 
the  local  number,  1,190,  impressed  upon  It 
These  details  assume  importance  In  view 
of  the  motion  for  new  trial  on  tbe  ground 
of  newly  discovered  testimony.  Payne  (the 
alleged  owner  of  the  fruit  in  the  car)  and 
Allen  (his  agent  In  moving  It)  file  affidavits, 
supported  by  that  of  A.  G.  Wilcox  and  M. 
W.  Stanton,  attorneys  for  defendant  It  is 
shown  by  Wilcox  and  Stanton  that  they 
used  every  effwt  possible  to  obtain  the  testi- 
mony in  regard  to  the  consignee,  to  whom 
tbe  fruit  belonged,  and  to  other  matters  In- 
cident thereto;  that  they  had  applied  to  the 
local  agent  to  ascertain  to  whom  the  fmlt 
was  consigned,  and  to  gather  up  all  the 
facts  preparatory  to  defending  their  client 
but  bad  failed  utterly  to  obtain  it  Without 
going  Into  tbe  details  of  this  matter,  we  are 
of  opinion  that  all  reasonable  efforts  were 
used  In  trying  to  ascertain  the  facta  with 
reference  to  these  questions^  and  there  was 
no  want  of  diligence.  Defendant  conld  use 
no  diligence,  as  he  was  incarcerated  in  Jail 
and  placed  beyond  tbe  doing  of  anything 
personally   except   suggest  to  his   counseL 
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Payne  would  baT«  testifled  that  the  flnilt  was 
shipped  to  him  from  California,  and  that 
through  his  employe,  Allen,  be  had  been  un- 
loading this  fruit  from  the  car  for  three 
days,  on  the  6th,  6th,  and  7th  of  the  month; 
and  that  the  car  had  been  set  oCT  on  the  side 
track  as  consigned  to  him  for  the  purpose 
-of  being  unloaded.  Allen  would  bare  testi- 
fled that  as  the  employ^  of  Payne  he  was 
moYlng  the  fmit,  and  that  he  took  it  from  the 
north  door  of  the  car,  and  not  the  sonth, 
and  assigns  reasons  why  he  did  not  or  may 
not  hare  closed  the  door  of  the  car  when  he 
'Quit  work  on  the  evening  of  the  7th.  If  the 
fruit  was  unloaded,  as  they  all  testify,  from 
the  north  door,  and  not  the  south  door,  the 
testimony  of  Allen  and  Payne  would  become 
material,  in  view  of  all  the  other  facts  of 
the  case.  It  is  certain,  if  the  property  was 
taken  from  this  door,  the  seal  had  been  brok- 
en. It  had  seal  No.  621b  on  It  originally, 
showing  it  to  have  been  shipped  from  a  sta- 
tion about  621  miles  east  of  San  Francisco. 
It  i»  certain  that  appellant  did  not  break  that 
seal,  because  it  was  broken  when  they  be- 
gan unloading  the  car  on  the  5th,  and  evi- 
dently thrown  upon  the  ground.  This  was 
the  only  seal  discovered  at  the  north  door. 
This  would  render  the  fact  almost  certain 
that  it  had  not  been  resealed  at  El  Paso^ 
because,  If  that  had  occurred,  the  seal  would 
have  borne  the  number  1,190,  as  testifled 
by  the  parties  who  understood  the  situation — 
especially  the  agent  of  the  company  at  BI 
Paso.  This  becomes  the  more  important  be- 
cause the  night  watchman  testifled  that  he 
beard  appellant  break  the  seal  and  enter 
the  door;  that  he  had  looked  at  it  Just  be- 
fore, and  the  seal  was  intact  and  had  not 
been  broken.  This  was  one  of  the  most  Im- 
portant questions  in  the  case,  and  appellant 
(through  his  attorneys)  had  used  all  efforts 
possible  to  secure  testimony  explaining  these 
matters  and  had  failed.  These  matters  were 
ascertained  subsequent  to  the  trial,  and  after 
considerable  investigation.  We  are  of  opin- 
ion that  the  testimony  was  not  only  material, 
but  of  the  most  important  and  cogent  char- 
acter, and  would  have  a  very  Important 
bearing  upon  the  case,  and  might  show  the 
door  was  left  open  by  Allen  that  night. 

The  night  watchman  testified  he  heard  de- 
fendant break  the  car  and  enter  it;  that  he 
watched  him  enter,  and  in  two  or  three 
minutes  after  he  entered  the  car  he  heard 
a  noise  as  If  some  one  was  moving  goods  in 
the  car;  that  after  a  few  minutes  appellant 
«ame  back  to  the  door,  came  out  of  the  do<v, 
and,  as  he  did  so,  the  night  watchman  arrest- 
ed him.  There  is  nothing  to  indicate  from 
the  testimony  of  the  night  watchman  that 
appellant  had  discovered  the  fact  that  he 
was  In  sight  or  had  been  watching  him.  An 
examination  of  the  car  showed  there  were 
boxes  or  crates  of  oranges  in  the  car  and 
near  the  door,  and  that  the  noise  heard  by 
the  watchman  was  the  moving  or  falling 


of  one  of  the  boxes  of  oranges.  This  was 
found  on  the  floor  of  the  car,  a  short  distance 
from  and  in  front  of  the  door.  Appellant 
came  out  of  the  car,  bringing  nothing  with 
him.  He  testifled  that  he  found  the  door 
open  and  entered  for  the  purpose  of  going 
to  sleep  and  being  hauled  out  of  Bl  Paso 
on  an  outgoing  freight  train;  that  when 
he  entered  the  car,  stumbling  around,  he 
struck  this  b<»,  found  out  there  was  freight 
in  the  car,  and  from  his  familiarity  with 
railroads  knew  he  had  no  business  in  a  load- 
ed car,  and  Immediately  left  the  car,  and 
upon  getting  out  of  the  car  on  the  ground 
he  was  arrested  by  the  watchman  and  car- 
ried to  Jail.  The  state's  contention  was 
that  appellant  entered  the  car  for  the  pur- 
pose of  committing  theft  The  evidence  of 
the  watchman,  as  stated  above,  forms  the 
basis  of  this  conviction.  The  court  submit- 
ted it  along  that  Hue  in  behalf  of  the  state, 
and  then  informed  the  Jury,  If  appellant 
entered  the  car  for  the  purpose  of  sleeping 
therein,  and  not  with  the  intent  of  commit- 
ting theft,  they  should  acquit  Exception 
was  reserved,  because  it  places  a  burden  up- 
on appellant  not  known  to  the  law;  that  la^ 
it  required  the  Jury  to  believe,  not  only  that 
he  entered  the  car  for  the  purpose  of  sleep- 
ing, but  also  that  he  did  not  enter  It  for  the 
purpose  of  committing  theft  Either  of  these 
contingencies  would  have  exonerated  him 
from  a  charge  of  burglary.  It  did  not  re- 
quire their  conjunction.  A  special  charge 
was  requested  in  this  respect — that  if  the 
Jury  believed  appellant  entered  the  car  for 
the  purpose  of  sleeping,  or  for  any  purpose 
other  than  that  of  committing  theft,  he 
would  be  entitled  to  an  acquittal.  We  be- 
lieve this  charge  should  have  been  given. 
If  his  testimony  Is  to  be  credited,  and  he 
had  a  right  to  have  the  Jury  pass  upon  It 
he  entered  It  without  any  purpose  or  Intent 
at  all  to  steal.  We  believe  that  the  ques- 
tions discussed,  as  presented  by  this  record, 
are  sufficient  to  demand  a  reversal. 

The  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


KIRK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  16, 
1905.) 

WiTNESBKS  —  IVFEAOHHKZ«T  —  SXATKlfKNT      OF 

Opinion. 

A  prlffir  statement  of  witness,  which  was 
but  his  bare  opinion,  may  not  b«  made  the 
predicate  for  his  Impeachment. 

(Ed.  Note. — For  cases  In  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  1225.] 

Appeal  from  District  Court,  Oasa  (bounty; 
P.  A.  Turner,  Judge. 

James  H.  Kirk  appeals  from  a  conviction. 
Beversed. 

Hill  Stewart,  B.  N.  Splvey.  and  Hart,  Ma- 
haffey  &  Thomas,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  fo^^e  State. 
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BROOKS,  T.  This  conviction  Is  for  man- 
Blaugtater,  with  two  years  in  the  penitentiary 
fixed  as  the  penalty. 

Bill  of  exceptions  No.  8  shows  that  dnrlng 
the  trial  defendant's  witness  Jas.  Sutton  testi- 
fied that  he  was  an  eyewitness  to  the  diffi- 
culty between  defendant  and  deceased;  that 
deceased  came  to  where  defendant  was  at 
work  at  a  well  on  defendant's  premises,  spoke 
to  defendant,  and  called  him  away  from  the 
well  a  short  distance,  by  saying  to  defendant, 
"I  want  to  see  yon  a  moment"  Thereupon 
they  walked  away  a  short  distance  from  the 
well,  and  witness  heard  deceased  ask  defend- 
ant why  he  reported  him  about  carrying  a 
pistol;  and  appellant  remarked  to  deceased 
that  be  did  not  report  him  for  carrying  a 
pistol.  Deceased  replied,  "Well,  your  brother 
Dl<^  did."  Appellant  said,  "I  have  nothing 
to  do  with  that"  Deceased  said:  "You  are 
a  Ood  damn  liar.  You  did  report  me  for 
carrying  a  pistol,  and  I  came  down  here  to 
kill  you,  and  I  am  going  to  do  it"  About 
that  time,  deceased  cut  at  appellant  with  a 
large  knife,  held  in  his  right  hand.  Defend- 
ant knocked  the  lick  off  and  backed  off.  De- 
ceased advanced  on  him,  still  cutting  at  him 
with  said  knife,  when  defendant  drew  his 
pistol  and  shot  four  times  in  rapid  succession. 
Thereupon,  on  cross-examination,  the  said 
witness  was  aSked  by  the  district  attorney  the 
following  question:  "Did  yon  not  state, 
about  three  or  four  weeks  ago,  at  Munz,  Cass 
county,  in  Henry  Rainey'B  store,  in  the 
presence  of  Whit  Castner  and  Henry  Rainey, 
after  Henry  Rainey  asked  you  whether  or  not 
you  were  an  eyewitness  to  the  killing  of 
Frank  Castn^  by  Kirk,  to  which  witness 
replied  he  was,  and  then  Whit  Castner 
asked  Sutton  to  please  tell  him  how  Kirk 
killed  Castner.  He  said,  'I  won't  tell  any- 
body, bnt  I  tried  to  keep  Kirk  from  killing 
him,'  and  If  the  Kirks  did  not  mind  he  would 
tell  something  that  they  did  not  want  to  hear, 
and  said  the  fuss  took  place  close  to  the 
well?"  To  whidi  question  appellant  objected 
on  the  ground  that  the  same  was  the  opinion 
of  the  witness,  was  not  impeachment  upon 
any  fact  pertaining  to  the  case,  and  the  im- 
peachment of  witness  as  to  statements  made 
by  him  as  to  his  belief,  hearsay,  irrelevant. 
Immaterial,  and  calculated  to  prejudice  the 
rights  of  defendant  before  the  jury.  After 
this  witness  had  testified  as  Indicated  above, 
denying  that  he  made  said  statement,  the  bill 
of  exceptions  shows  that  the  state  was  per- 
mitted to  place  Whit  Castner  and  Heniy 
Rainey  upon  the  stand,  and  prove  that  he  did 
make  said  statement  It  appears  that  the 
court  In  limiting  this  testimony  for  the 
purpose  of  impeachment,  states  in  the  charge 
that  the  conversation  occurring  between  said 
parties  at  Bryan's  Mill  could  only  be  con- 
sidered for  Impeachment  purposes,  whereas 
the  conversation  occurred  at  a  place  called 
Munz.  This  testimony,  as  appellant  insists, 
was  the  bare  opinion  of  the  witness,  and 


comes  within  the  authorities  Inhibiting  said 
opinion  from  being  the  predicate  for  impeach- 
ment Parker  v.  State,  80  S.  W.  1008.  10 
Tex.  Ct  Rep.  552;  Cogdell  v.  State,  43  Tex. 
Cr.  R.  178,  63  8.  W.  645,  2  Tex.  Ct  Rep. 
900;  Drake  v.  State,  29  Tex.  App.  265,  13 
S.  W.  725;  Johnson  v.  State,  27  Tex.  App. 
163,  11  8.  W.  106;  Walker  v.  State,  6  Tex. 
App.  677. 

There  are  several  bills  reserved  to  the  argu- 
ment of  state's  counsel  before  the  jury  and  the 
misconduct  of  the  jury  during  their  delibera- 
tion; bnt  these  matters  are  not  likely  to 
arise  upon  another  trial,  and  therefore  are 
not  discubsed. 

For  the  error  indicated  the  Judgmeat  Is  c»- 
versed,  and  the  cause  remanded. 


OOOFBR  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 
1905.) 

1.  HoiaCIDB— ABaAtII.T  WITH  Imtekt  K>  ElLI, 

— EjVidekcs— Instbuciions. 
On  a  trial  for  assault  with  Intent  to  mnrder 
the  evidence  shoved  that  proaecntor  atrndc 
defendant  in  the  face  and  that  defendant  re- 
treated and  returned  with  apistol.  The  proae- 
cutor  claimed  that  15  or  20  minutes  dapsed 
before  defendant  returned,  while  defendiuit 
claimed  that  only  2  minutes  elapsed.  The  testi- 
mony of  defendant  showed  that  when  he 
returned  the  prosecutor  threw  a  cleaver  at  him 
and  approached  him  with  a  knife,  and  that 
defendant  then  shot  prosecutor.  EM,  that  an 
instruction  that  if  sufficient  time  elapsed  after 
the  first  difflcultv  for  the  cooling  of  defendant's 
passion,  then  the  charge  relating  to  sudden 
passion  and  adequate  cause  should  not  be  con- 
sidered, was  erroneous,  because  the  question  of 
adequate  cause  and  subsequent  cooling  time  was 
Umited  to  the  first  difficulty. 

2.  Same— BviDENCE — AooaAVATEO  Assa.'ui.t. 

Where,  on  a  trial  for  assault  with  intent 
to  murder,  the  evidence  showed  that  the  prose- 
cutor and  defendant  had  a  difficulty,  that  the 
prosecutor  struck  defendant  that  they  then  sepa- 
rated, that  defendant  armed  himself  with  a 
pistol  and  returned,  that  the  prosecutor  made  a 
second  attack  with  a  cleaver  and  a  knif&  that 
defendant  shot  prosecutor^  who  fied,  ana  that 
defendant  shot  him  agam,  the  second  shot 
was' not  justifiable,  but  warranted  the  jury  in 
finding  defendant  guilty  of  aggravated  aaaanlt 

3.  Samx— SEU-DxrEnsE. 

The  jury,  in  considering  the  defense  of 
self-defense  on  a  trial  for  assault  with  intent 
to  murder,  should  not  merely  consider  an  actual 
assault  on  and  real  danger  to  defendant  but  a 
threatened  assault  on  and  wparoit  dancer  to 
him. 

[Ed.  Note. — For  cases  in  point  see  vt^  2t>. 
Cent  Dig.  Homicide,  $  127.] 

4.  Same. 

One  who  has  the  right  of  aelt-defenae  be- 
cause of  apparent  danger,  or  any  danger  that 
threatens  his  life  or  serious  bodily  injury  to 
his  person,  is  not  bound  to  retreat  bat  may 
stand  his  ground,  though  an  assault  has  not 
been  made  on  him. 

[Ed.  Note. — For  cases  in  point  see  voL  26. 
Cent  Dig.  Homicide,  U  16&-171.] 

Appeal  from  District  Oonrt,  Harris  Oomt- 
ty ;  J.  K.  P.  OlUaspie,  Judge. 
Corda   Cooper   was   convicted   of   aaaaalt 
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with    Intent   to   nrarder,    and    be   appeals 
ReTersed. 

B.  T.  Branch,  for  appellant  Howard  Mar- 
tin, Asat  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
tor  aaaaolt  with  Intent  to  mnrder,  and  his 
ptmlahment  fixed  at  confinement  In  the  i>enl- 
tentlary  for  a  term  of  five  years.  ThU  la 
the  second  appeal.  See  Cooper  v.  State,  80 
S.  W.  1059,  12  Tex.  Ct  Rep.  820. 

The  facts  npon  this  trial  are  somewhat 
changed  from  those  developed  on  the  preyions 
trial.  In  a  general  way  the  facts  are  that 
appellant  was  In  the  employ  of  Hanson,  as 
was  the  assaulted  party,  Jones.  Jones  was 
the  cook,  and  had  charge  of  the  pantry  and 
kitchen.  Appellant  was  sent  to  the  pantry 
by  Hanson,  his  employer,  to  secure  some 
poison  for  the  purx>OBe  of  killing  cockroaches. 
While  In  the  pantry  on  this  mission,  Jones 
approached  and  ordered  him  out  What 
occurred  in  there  Is  widely  divergent  under 
the  testimony  of  appellant  and  Jones.  Jones 
testifles  that,  when  he  saw  appellant  in  the 
pantry,  he  asked  him  what  he  was  doing. 
Appellant  told  him  "it  was  none  of  his 
damned  business."  Jones  then  asked,  "If  It 
la  none  of  my  business,  whose  business  la 
It?"  Words  were  multiplied,  until  Jones  be- 
came angry,  grabbed  a  glass,  and  he  states 
they  rushed  at  one  another;  appellant  hav- 
ing a  plate  In  his  hand  for  the  purpose  of 
getting  the  poison.  As  he  approached  ap- 
pellant, Jones  changed  the  glass  from  his 
right  to  his  left  hand,  and  struck  appellant 
with  his  right  hand  on  bis  faca  Appellant 
retreated,  saying  nothing,  and  Jones  went 
back  into  the  kitchen.  Some  15  or  20  min- 
utes afterwards,  appellant  returned,  having 
'two  big  cape  in  his  hand,  walked  Into  the 
kitchen,  where  Jones  was  grinding  the  meat 
tor  croquettes,  called  Jones  a  damned  black 
eon  of  a  bitch,  and  said  he  intended  to  kill 
him.  Jones  grabbed  the  same  glass  he  had 
previously,  went  around  the  tabie,  and  ap- 
pellant backed  away  into  the  door.  Just 
as  he  passed  the  door,  he  shot  The  first 
shot  took  effect  In  the  breast,  the  second  in 
the  head,  the  third  In  the  hand,  and  the 
toorth  In  the  leg,  of  Jones.  When  the  last 
three  shots  were  fired,  Jones  states  that  he 
was  In  the  yard,  had  run  out  of  the  kitchen 
and  was  shot  out  In  the  yard  by  appellant 
who  was  shooting  through  the  door,  and 
was  protecting  himself  with  the  closet  door. 
On  the  formw  trial  It  was  shown  that  this 
witness  stated  that  the  time  elapsing  between 
the  two  difficulties  was  2  minutes.  This 
time  he  says  it  was  16  or  20  minutes.  He 
was  contradicted  In  several  matters  on  this 
trial  as  to  what  his  testimony  was  on  the 
former  trial.  Jones  denied  throwing  the 
«Ieaver  at  appellant  as  he  stepped  into  the 
kitchen  the  second  time.  He  further  denies 
that  he  was  approaching  appellant  with  a 
large  knife,  and  was  within  10  or  12  feet 
of  him  at  the  time  the  first  shot  was  fired. 


This  knife  was  about  2)6  fast  long,  had  a 
sharp  edge^  and  was  the  knife  need  in  the 
kitchen  to  cut  meat  Hanson  testified  that 
he  was  the  proprietor  of  the  hotel,  and  both 
of  these  parties  were  in  his  employ;  that 
be  sent  appellant  to  the  closet  for  cock- 
roach poison.  This  witness  contradicts  Jones 
In  several  respects.  This  is  the  state's  case 
In  a  general  way. 

Appellant's  tbeory  of  the  case  la  to  the 
effect  that  when  he  entered  the  pantry 
Jones  came  to  him  and  Inquired  what  he 
was  doing  In  there.  Being  informed  that 
Hanson  had  sent  blm  for  cockroach  poison, 
Jones  ordered  him  out  Appellant  asked 
what  was  the  matter  with  him ;  that  he  was 
surprised  at  bis  conduct  Jones,  said,  "Never 
mind  what's  the  matter;  yon  get  out  of 
here."  Jones  picked  up  a  glass,  and  again 
ordered  appellant  ont  stating,  if  he  did  not 
get  out  he  would  knock  him  down.  Appel- 
lant stepped  outside  the  door,  and  told  Jones 
he  had  bett»  not  hit  him  with  that  glass. 
He  said,  "I  will  hit  you  with  It"  Appellant 
said,  "You  bad  better  npt"  and  stepped  into 
the  hall.  Jones  came  ont  and  as  he  came 
out  changed  the  glass  from  his  right  to  his 
left  hand,  and  struck  appellant  over  the 
right  eye  with  his  right  hand  a  severe  blow, 
knocked  his  head  back,  and  raised  a  knot 
over  the  eye,  which  remained  there  foi^  a 
day  or  two  and  caused  him  pain.  As  appel- 
lant retreated  through  the  door,  Jones  threw 
the  glass  at  him.  He  went  thence  into  the 
office  and  got  Hanson's  pistol,  and  went 
back  to  secure  the  poison.  This  occupied 
about  two  minutes.  As  he  went  back  he 
took  the  pistol,  knowing  that  Jones  had 
made  threats,  and  he  thought  he  might  have 
trouble  with  him,  ^and  he  took  this  pistol 
along  in  his  pocket  to  protect  himself.  Just 
as  he  got  to  the  middle  door  and  swung  it 
open,  Jones  discovered  him  from  where  he 
was  in  the  kitchen.  When  Jones  saw  him 
coming  through  the  door,  he  threw  his 
cleaver  at  him,  which  brushed  his  pants  leg. 
This  cleaver  Is  described  as  weighing  about 
a  pound  or  two,  with  a  sharp  edge,  and  used 
for  cutting  meat  Appellant  drew  his  pistol 
and  fired.  He  says  he  did  not  pull  the 
pistol  until  Jones  started  In  his  direction. 
He  had  thrown  the  cleaver  at  appellant  and 
was  approaching  with  a  butcher  knife  about 
2%  feet  long,  which  was  also  used  in  chop- 
ping up  meat  Appellant  denies  shoottag  at 
Jones  in  the  yard.  It  seems  Jones  was 
about  10  or  12  feet  from  appellant  approach- 
ing blm  with  the  knife  at  the  time  the  first 
shot  was  fired.  One  of  the  shots  knocked 
the  knife  out  of  Jones'  hands ;  that  Jones 
then  broke  and  ran  to  the  woodpile,  got  a 
stick  of  wood,  and  appellant  than  ran.  This 
is  perhaps  a  sufficient  statement  without 
going  further  into  the  details  as  to  the  cross- 
examination  and  contradictions  occurring  in 
the  testimony. 

Appellant  criticises  the  charge  of  the  court 
on  cooling  time,  which  is  as^oUows:.  "Yon 
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are  Instrncted  fiiat,  although  yon  may  And 
that  defendant  was  struck  by  said  Wade 
Jones,  thereby  causing  pain  or  bloodshed, 
but  if  there  had  suflSclent  time  elapsed  there- 
after, and  before  said  shooting,  In  which 
time  sufficient  had  passed  for  the  defend- 
ant's passion  or  emotion  to  have  cooled  or 
subsided,  and  his  reason  to  have  resumed 
Its  sway,  then  and  In  that  event  you  will 
not  consider  that  portion  of  this  charge  re- 
lating to  sndden  passion  and  adequate  cause ; 
but  otherwise.  If  you  And  that  it  had  not, 
and  In  Judging  thereof  you  will  consider 
the  condition  and  temper  of  the  defendant 
at  the  time  and  In  connection  with  all  the 
facts  and  circumstances  In  evidence."  This 
charge  Is  criticised  for  several  reasons.  The 
writer  has  always  thought,  and  the  rule  has 
been  so  enunciated  until  the  recent  case  of 
Franks  v.  State  (Tex.  Cr.  App. ;  Austin  term, 
1906)  88  S.  W.  923,  that  cooling  time  was  a 
question  of  fact  and  not  of  law ;  and  where 
passion  was  created  by  adequate  cause,  and 
the  mind  was  therefore  incapable  of  cool 
reflection,  and  the  shooting  occurred  with  the 
mind  in  this  condition,  the  killing  would  be 
manslaughter ;  and  If  the  mind  was  enraged, 
without  adequate  cause,  and  the  shooting  oc- 
curred. It  would  be  murder  in  the  second 
degree.  But,  without  entering  into  a  dis- 
cu^ion  of  that  matter,  it  Is  clear  that  this 
charge  is  wrong  from  any  standpoint  Ade- 
quate cause  and  cooling  time  are  here  limited 
to  the  first  difficulty ;  and  adequate  cause  Is 
thus  eliminated  from  the  second  difficulty, 
because  the  court  Informs  the  Jury  that,  if 
soffldent  time  had  elapsed  for  the  defend- 
ant's passion  or  emotion  to  cool  and  subside 
and  his  reason  to  resume  its  sway,  then  they 
would  not  consider  the  question  of  sudden 
passion  and  adequate  cause ;  but  If  they  be- 
lieved otherwise,  and  found  that  sufficient 
time  had  not  elapsed,  in  Judging  of  it  they 
could  consider  the  condition  and  t«nper  of 
defendant  at  the  time,  and  In  connection  with 
all  the  facts  and  circumstances.  What  is 
meant  is  not  clear.  If  the  mind  was  ex- 
cited beyond  cool  reflection,  by  reason  of  the 
previous  difficulty,  from  the  pain  and  the 
blow,  and  but  2  minutes  bad  elapsed,  then  It 
was  hardly  possible  the  mind  could  have  be- 
come cool.  In  fact,  it  would  have  been  a 
very  retnarkable  statement  that  the  mind 
could  become  cool  under  these  circumstances 
within  the  short  space  of  2  minutes.  If  as  a 
matter  of  fact  15  or  20  minutes  had  elapsed, 
and  the  Jury  had  concluded  that  In  that  time 
the  mind  had  become  cool,  sufficiently  at  least 
for  reason  to  resume  its  sway,  and  permit 
him  to  have  cooled,  then  this  charge  cuts 
the  jury  off  from  the  consideration  of  any 
and  all  facts  that  occiirred  upon  the  second 
meeting ;  and  it  further  cut  ofT  the  considera- 
tion of  aggravated  assault,  viewed  from  the 
standpoint  of  the  second  difficulty.  If,  when 
appellant  returned  the  second  time  to  secure 
the  poison,  his  reason  bad  resumed  its  sway, 
and  Jones  threw  the  cleaver  at  him,  and,  hav- 


ing missed  him,  picked  up  the  knife  and  start- 
ed towards  him,  and  appellant  shot  while 
Jones  was  10  or  12  feet  away,  it  occurs  to  us 
that  adequate  cause  can  become  a  part  of  this 
case  from  these  facts.  The  Jury  may  bare 
thought,  as  they  evidently  did,  that  he  fired 
too  quick ;  that  he  was  12  feet  away  with  a 
knife  with  which  he  could  not  reach  defend- 
ant, or  at  least  was  not  within  sufficient  prox- 
imity to  use  the  knife,  and  appellant  fired  too 
quick.  But  In  any  event  a  man's  mind  woald 
hardly  be  sufficiently  cool  under  those  dream- 
stances  to  authorize  the  Jury  to  withdraw  the 
question  of  adequate  cause  from  their  con- 
sideration and  place  it  bade  upon  the  first 
meeting. 

Again,  if  appellant  was  acting  in  his  self- 
defense  in  firing  the  first,  and  perhaps  the 
second,  shot,  at  which  time  Jones  says  he 
abandoned  the  difficulty  and  fled  Into  the 
yard,  then  the  subsequent  shots,  after  Jones 
abandoned  the  difficulty,  would  not  be  in 
self-defense,  but  would  be  of  no  hlgb^  grade 
than  manslaughter,  if  death  had  resulted, 
otherwise  aggravated  assault  This  Charge 
cuts  off  appellant  from  this  defensive  prop»- 
sltlon  as  against  assault  with  Intent  to  mur- 
der. Hobbs  T.  State,  16  Tex.  App.,  at  page 
523.  We  quote  from  that  opinion  as  fol- 
lows: "Again,  the  learned  Judge  instructed 
the  Jury  that  the  defendant's  right  of  self- 
defense  ceased  when  the  danger,  real  or  ap- 
parent had  ceased.  This  was  correct  But 
suppose,  in  defending  himself  against  a  vio- 
lent attack,  or  a  supposed  violent  attack,  he 
became  exdted  by  passion  to  such  an  extent 
as  to  render  his  mind  incapable  of  cool  re- 
flection, and  under  this  state  of  excitement 
he  carried  his  right  of  self-defense  too  far, 
used  more  force  than  was  necessary  to  his 
protection,  fired  one  or  more  shots  after  all 
real  or  apparent  danger  had  ceased,  but  be- 
fore his  mind  had  had  time  to  cool,  and  from 
wounds  thus  inflicted  death  had  resulted; 
would  this  have  been  murder?  We  think  not 
Suppose  the  first  shot  fired  by  defendant  was 
Justifiable,  but  that  the  two  shots  flred  by 
him  which  struck  Whiteley  were  fired  after 
the  danger,  real  or  apparent  which  threaten- 
ed the  defendant  had  ceased,  but  tlut  be 
flred  the  said  shots  under  the  immediate  in- 
fluence of  sudden  passion,  arising  from  the 
supposed  deadly  conflict  in  which  an  instant 
before  he  had  been  engaged,  and  flred  thero 
before  he  bad  reasonable  'cooling  time.'  rea- 
sonable time  to  reallice  that  he  was  no  longer 
in  any  danger ;  would  not  this  state  of  facts. 
If  the  shots  had  killed  Whiteley,  constitute 
manslaughter,  and  not  murder?  We  think 
a  homicide  under  these  circumstances  would 
not  be  of  a  higher  grade  than  manslaughter." 
We  think  this  language  Is  directly  p^tinent 
to  the  Issues  raised  by  the  evidence  in  thiii 
case.  In  the  charge  of  the  court  above  set 
out  the  question  of  adequate  cause  and  sub- 
sequent cooling  time  was  based  on  the  first 
meeting  exclusively,  and  before  the  Jurr 
could  consider  adequate  caoae  and  cooling 
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time  wltb  reference  to  subeeqnent  facts  tbey 
must  find  that  hla  mind  had  not  cooled  on 
account  of  the  prevlons  adequate  causes  and 
sudden  passion.  This  la  ao  clearly  error  that 
it  only  requires  a  statement  of  the  proposi- 
tion given  to  demonstrate  It 

The  charge  on  aggravated  assault  confines 
the  consideration  of  the  Jury  to  the  blow  im- 
planted on  appellant's  head  by  Jones  with 
his  fist,  and  Is  the  only  theory  In  all  the  tes- 
timony suggested  by  the  court's  charge  upon 
which  a  verdict  of  aggravated  assault  could 
hare  been  predicated.  '  The  first  difficulty 
bad  passed,  the  parties  had  separated,  ap- 
pellant had  armed  himself,  and  had  come 
back,  be  says,  on  a  peaceful  mission  and  to 
attend  to  the  duties  of  his  employer,  and 
Jones  made  the  second  attack  on  him.  If, 
as  before  stated,  he  acted  in  self-defense 
against  Jones'  attack  with  the  knife  and 
cleaver,  and  Jones  abandoned  the  difficulty 
and  fled,  and  appellant  shot  again  at  Jones, 
after  he  had  abandoned  the  difficulty,  this 
could  not  be  Justifiable  on  liis  part;  but  it 
would  certainly  authorize  the  jury  to  convict 
of  aggravated  assault,  and  of  no  higher  of- 
fense. This  was  ignored  by  the  court's 
charge  in  regard  to  this  matter,  and  the  jury 
were  confined  in  their  consideration  in  regard 
to  the  question  of  aggravated  assault  to  the 
blow  Implanted  on  the  head  of  appellant  by 
the  fist  of  Jones  In  the  first  difficulty,  which 
Jones  says  occurred  IS  or  20  minutes  before 
tbe  shooting.  It  is  true,  and  it  is  the  law, 
that  if  appellant's  mind  was  enraged  by  the 
adequate  cause  as  inflicted  at  the  time  be 
returned  with  the  pistol,  and  his  mind  was 
then  Incapable  of  cool  reflection,  and  he  then 
shot  Jones,  without  justification  or  in  his 
self-defense,  this  wonid  be  manslaughter,  if 
death  resulted,  and  aggravated  assault,  as  a 
homicide  did  not  occur.  This  theory  was 
submitted  by  the  court,  but  the  other  theory 
of  aggravated  assault  was  not,  which  was  as 
prominent  In  this  case  as  the  first;  and  the 
jnry  may  have  thought,  and  doubtless  did, 
that  the  court  did  not  believe  the  testimony 
of  the  state's  witnesses  in  this  regard,  but 
believe  appellant  made  the  attack  in  an  un- 
jnstiflable  manner  and  with  intent  to  murder. 

The  charge  in  regard  to  self-defense  is 
criticised  because  it  confines  the  Jury  to  the 
consideration  of  an  actual  assault  and  one  of 
real  danger,  instead  of  a  threatened  assault 
and  apparent  danger.  Upon  another  trial, 
tbe  court  should  bear  tbis  In  mind,  and 
charge  the  Jury  in  accordance  with  tbe 
testimony  relied  npon  to  prove  that  theory 
of  tbe  case. 

Again,  the  charge  Is  criticised  because  it 
required  defendant  to  retreat  unless  be  was 
assaulted.  The  charge  is  as  follows:  "You 
are  instructed  that,  in  Judging  the  defendant, 
it  must  be  from  his  standpoint,  and  as  it 
reasonably  appeared  to  him.  Judged  by  all 
the  facts  and  circumstances  in  evidence^  and 
it  would  make  no  difference  if  the  dangw 
was  real  or  only  apparent,  if  danger  reaaon- 


dbly  appeared  to  defendant;  and,  if  as- 
saulted, tbe  defendant  would  not  be  bound 
to  retreat  to  avoid  shooting  said  J(mes,  and 
he  would  have  the  right  to  act  so  long  as 
tbe  danger  was  apparent  to  him."  Suffice 
it  to  say  that  a  party  who  has  the  right  of 
self-defense  from  tbe  standpoint  of  apparent 
dango:,  or  any  other  danger  tliat  threatens 
Ills  life  or  serious  bodily  injury  to  his  per- 
son, is  not  bound  to  retreat,  and  he  can 
stand  his  ground,  even  though  an  assault  has 
not  been  made  upon  him.  Under  our  law,  if 
anybody  is  required  to  retreat,  it  is  not  the 
man  acting  in  self-defense.  It  is  the  at- 
tacking party.  It  is  tbe  man  bringing  on  the 
difficulty,  that  is  responsible.  As  between 
the  attacking  party  and  tbe  attacked,  it  is 
tbe  duty  of  the  party  attacking  to  desist 
and  retreat.  It  was  the  other  way  at  com- 
mon law.  There  the  man  in  the  right  was 
bound  to  retreat  to  the  wall.  That  is  not 
so  with  us.  The  man  whose  rights  are  at- 
tacked can  stand  his  ground,  has  tbe  legal 
right  to  do  so;  and  the  attacking  party,  or 
tbe  one  in  tbe  wrong,  must  do  the  retreating, 
if  any  is  required.  Ours  is  the  correct  rule ; 
the  English  is  the  incorrect  rale,  when  ap- 
plied to  our  laws. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

HBNDERSON,  J.,  absent 


RAWLS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  IS, 


>i>eal8 
905:) 


1.  Irtoxicatino   Liquobs— Looai.  Option— 
Publication  or  Obdkb. 

Failure  to  immediately  publish  an  order 
putting  local  option  into  effect,  and  postponing 
such  publication  for  11  months  after  tbe  entry 
of  tbe  order,  does  not  render  the  order  invalid, 
but  merely  postpones  the  taking  effect  of  the 
law. 

2.  Sams— Violation  or  Local  Option  Law 
—Sales  by  Tbibd  Person. 

The  fact  that  defendant  is  the  proprietor 
of  a  restaurant  or  saloon  in  which  whisky  is 
sold,  an  internal  revenue  license  being  posted 
in  his  place  of  business,  does  not  make  defend- 
ant guilty  of  a  violation  of  the  local  option  law, 
consisting  of  a  sale  of  liquor  on  his  premises, 
where  the  sale  is  made  by  some  one  else. 
8.  Inmctment  —  Designation  of  Defend- 
ants—Subplusaoe. 

Where  an  indictment  charges  "A.  and  B., 
a  firm,"  with  violation  of  tbe  local  option  law, 
the  words  "a  firm"  may  be  treated  as  surplusage, 
and  the  Indictment  will  be  deemed  to  charge 
both  A.  and  B.  with  violation  of  the  law. 

Appeal  from  District  Court  Sabine  County; 
Tom  C.  Davis,  Special  Judge. 

John  Bawls  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

E.  P.  Padgett  for  api>ellaut  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  3.  Appellant  was  convicted  of 
violating  the  local  option  lawr^he  fine  im 
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posed  being  |75  and  20  days'  ImprlMMiment 
In  tbe  county  JaU. 

It  appears  from  the  record  that  the  com- 
missioners' court  of  Sabine  county  ordered 
the  local  option  election  In  question  on  Feb- 
'rnary  14,  1902,  and  tabulated  the  vote  and 
entered  an  order  declaring  the  result  on 
March  26, 1902;  both  orders  being  In  due  form. 
For  some  reason,  not  disclosed  by  the  record, 
this  last-named  order  was  not  published  In 
the  newspaper  for  four  successlTe  weeks, 
as  required  by  law.  However,  the  record 
further  shows  that  the  court  convened  <m  tbe 
24th  day  of  February,  1908,  11  months  after 
the  last-mentioned  order  was  entered,  and 
they  discovered  that  said  order  had  not  been 
published  as  required  by  law,  and  entered 
another  order  on  said  February  24,  1908,  re- 
forming the  order  which  had  been  entered 
on  the  26tb  of  March,  1902.  The  only  differ- 
ence in  these  two  orders  la  that  the  first 
order  required  the  order  declaring  the  result 
to  be  published  In  a  newspaper  known  as  the 
"Hemphill  Messenger,"  and  tbe  last  In  some 
newspaper  selected  by  the  county  Judge  of 
Sabine  county.  A  copy  of  this  last  order 
was  published  tne  length  of  time  required 
by  law  In  a  newspaper  published  to  said 
county.  The  question  then  presented  is 
whether  or  not  the  failure  to  publish  the 
order  immediately,  rendered  the  same  invalid. 
We  think  not,  but  merely  postponed  the  day 
on  which  said  law  would  become  efTectlve. 
Ex  parte  Walton,  74  &  W.  814,  7  Tex.  Ot 
Rep.   835. 

Appellant,  In  motion  for  new.  trial,  com- 
plains of  the  following  portion  of  the  charge 
of  the  court:  "If  the  jury  find  beyond  a 
reasonable  doubt  that  defendant  was  the  pro- 
prietor of  a  restaurant  In  Sabine  county, 
Texas,  and  about  the  time  charged  In  the 
indictment  he  and  one  William  Hardy  had 
posted  In  defendant's  place  of  business  a 
tJnlted  States  revenue  liquor  license,  and  you 
further  find  beyond  a  reasonable  doubt  that 
about  the  time  charged  In  tbe  Indictment 
Intoxicating  liquors  were  sold  In  the  bouse 
or  on  the  premises  in  which  said  license  was 
posted.  If  any,  to  Cbarles  Glory,  then  you 
will  convict  the  defendant,  as  charged  in  the 
Indictment"  Appellant  objected  to  this  charge, 
because  the  same  was  unwarranted  and  not 
called  for  by  tbe  evidence  adduced  on  the 
trial,  and  because  the  same  was  contrary  to 
the  law.  We  think  this  charge  is  erroneous. 
The  mere  fact  that  appellant  may  have  been 
running  a  saloon  and  whisky  was  sold  in  tbe 
bouse,  or  running  a  restaurant  and  whisky 
was  sold  In  the  house,  there  being  an  internal 
revenue  license  posted  In  said  place,  would 
not  make  appellant  guilty  If  some  one  else 
sold  the  whisky.  The  evidence  shows  that 
the  whisky  was  actually  delivered  by  a  third 
•party. 

We  do  not  think  that  tbe  court  erred  In 
charging  the  Jury  that  the  local  option  law 
was  in  force  In  Sabine  county. 

The  charging  part  of  the  indictment  Is-aa  toV 


lawn:  That  John  Rawls  and  WQUam  Hardy, 
a  firm,  on  or  about  the  1st  day  of  Jane,  A. 
D.  1904,  and  anterior  to  tbe  presentment  of 
this  Indictment,"  etc  Appellant  insists  that 
this  Is  not  an  affirmative  allegation  that  both 
of  said  parties  were  engaged  in  the  sale. 
but  is  an  allegation  that  the  firm  sold  the 
whisky.  We  do  not  think  this  position  Is 
correct  The  words  "a  firm"  can  be  treated 
as  surplusage.  We  take  it  that  tbe  Indict- 
ment clearly  charges  both  parties  with  Tfariat- 
ing  tbe  local  (H)tlon  law. 

For  the  error  discussed,  the  Judgment  Ja 
reversed,  and  the  cause  remanded. 


STBVISON  T.  STATE. 
(Court  of  Criminal  Ai»eals  of  Texas.    Nor.  15^ 

1.  CanaNAi,   Law  —  Bvidence  —  HxAsa^T — 
Dkclasations  or  Thtbd  Pebson. 

In  homicide,  testimony  that  witness,  on 
hearing  the  shooting,  ran  to  his  back  door, 
where  lie  met  defendant's  wife,  who  was  very 
madi  excited,  and  said  that  defendant  had  ac- 
cused deceased  of  something  wiiich  deceased 
denied,  whereupon  defendant  palled  his  gun 
and  shot  and  killed  deceased,  and  tried  to  Kill 
his  wife,  defendant  not  being  present  at  the 
time  the  statement  was  made,  was  tbe  declara- 
tion of  a  bystander,  hearsay,  and  prejodicial  to 
defendant  was  not  admissible  for  any  purpose. 

2.  HoMiciDK— HviDENCE— Sbootiho  or  Thiso 
Person. 

The  accidental  shooting  of  a  child  by  de- 
fendant while  shooting  deceased  is  admissible 
in  evidence  as  part  of  the  res  gesta:,  but  does 
not  necessarily  riiow  or  tend  to  show  defendant's 
guilt  of  munler  in  shooting  deceased,  and  a 
charge  that  tbe  Jury  may  consider  the  shoot- 
ing of  the  child,  with  other  circmnstances  in 
the  case,  in  determining  whether  defendant  was 
guilty  of  murder  in  ulling  deceased,  is  erro- 
neous. 

S.  Cbikinai.  Law  —  Tbiai.  —  ABonvmr  or 
CounsEi.. 

In  homicide,  the  prosecuting  attorney 
should  not,  in  his  argument  to  the  jury,  invoke 
extraneous  influences  or  passion  or  prejadios 
to  secure  a  conviction,  and  it  is  improper  for 
him  to  ask  the  jury  to  convict  defeniwnt  in 
order  to  stop  murder,  and  to  refer  to  the 
great  number  of  murder  cases  on  the  docket, 
and  to  denounce  defendant  as  an  assassin,  when 
there  is  no  evidence  to  that  effect 

Appeal  from  District  Court,  Kaufman 
County;  J.  E.  Dillard,  Judge. 

Tom  Stevison  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

Ed  Sewell,  for  appellant  J.  S.  Wooda, 
Co.  Atty.,  and  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  fixed  at 
confinement  In  the  penitentiary  for  five 
years. 

Tbe  first  bill  of  exceptions  shows  "that 
W.  A.  French  was  called  as  a  witness  for  th«- 
state,  and  testified  that  be  was  at  hla  table 
eating  breakfast,  when  be  beard  tbe  abooting 
at  the  negro  cabin,  from  100  to  170  feet  from 
bis  residence,  on  tbe  aame^block  on  JUs  prem- 
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lM8,  at  wblcb  Tom  Naab  was  Ulled  by  tbe 

defendant,  Tom  SteTlson,  that  npon  hearing 
the  shooting  he  ran  to  his  back  door,  and 
there  met  Mary  Stftvlson  (wife  of  defendant) 
who  seemed  to  be  very  much  excited.  Then 
tbe  following  ctaestlon  was  asked  witness,  by 
the  comity  attorney.  'What  did  Mary  Stevl- 
Bon  say  to  you  when  yon  met  her  at  the  door, 
If  anything?  And  he  answered,  *I  asked  her 
what  was  the  matter.'  She  told  me  Tom 
Stevlson  had  killed  Tom  Nash  there  at  the 
cabin,  and  tried  to  kill  her.  Tom  accused 
Tom  Nash  with  staying  with  me,  Tom  Nash 
denied  it,  and  Tom  Stevlson  pulled  his  gun 
and  began  shooting  Tom  Nash."  Appellant 
objected  to  the  admission  of  this  testimony 
because  Mary  Stevlson  was  the  wife  of  de- 
fendant— because  irrelevant  and  Immaterial, 
hearsay,  narration  by  a  third  party  of  what 
happened,  not  res  gestse,  the  exclamation  of 
a  bystander  not  in  the  presence  of  defend- 
ant, eta  We  do  not  think  this  testimony 
was  admissible.  As  far  as  the  res  gestae 
part  of  It  Is  concerned,  waiving  other  objec- 
tions. It  comes  within  the  rule;  but  the  wife 
of  defendant  was  merely  a  bystander,  within 
contemplation  of  law,  and  her  testimony 
would  be  Inadmissible.  For  a  discussion  of 
this  subject  see  Felder  v.  State  (Tex.  Ai>p.) 
e  S.  W.  145;  Williams  v.  State  (Tex.  Or. 
App.)  61  S.  W.  228;  Nix  v.  State  (Tex.  Or. 
App.)  74  a  W.  704.  The  declarations  of 
bystanders,  not  within  tbe  knowledge  of  de- 
fendant at  the  time  of  being  made,  are  not 
and  cannot  be  made  res  gestte.  If  these 
declarations  had  been  made  in  the  presence 
of  defendant,  tbe  state  might  have  Justly 
insisted  upon  its  admission,  because  it  call- 
ed for  a  reply  from  defendant;  and  that  si- 
lence gave  consent  and  acquleeceace  In  the 
same.  Bnt,  as  the  bill  shows,  having  been 
made  out  of  the  presence  of  appellant  and 
after  the  homicide  had  taken  place,  be  having 
no  knowledge  and  giving  no  tacit  consent 
thereto,  the  same  was  Irrelevant  and  Imma- 
terial testimony,  hearsay,  and  highly  preju- 
dicial to  the  rights  of  appellant  The  twenty- 
sixth  paragraph  of  the  charge  attempts  to 
limit  the  testimony  above  discussed,  and  tells 
the  Jury  In  substance  that  such  testimony  can- 
not be  considered  In  determining  whether 
or  not  defendant  is  guilty  of  murder  or  man- 
slangbter  in  killing  deceased.  It  follows, 
from  what  is  said  above  as  to  the  admission 
of  this  evidence^  that  this  charge  Is  erro- 
neous. The  testimony  was  not  admissible 
for  any  purpose. 

In  motion  for  new  trial  api)ellant  complains 
of  tbe  twenty-fifth  paragraph  of  the  conrf s 
charge,  as  follows:  "You  are  Instructed,  if 
you  l>elleve  from  the  evidence  that  defendant, 
Tom  Stevlson,  shot  Tom  Nash  with  a  pistol 
and  killed  him,  and  that  while  shooting  at 
said  Tom  Nasb,  if  he  did,  he  also  shot  and 
wounded  a  child  who  was  in  the  same  room, 
then  tbe  Jury  are  farther  instructed  that  de- 
fendant cannot  be  convicted  for  unlawfully 
89S.W.— 68 


shooting  said  cbllfl  (If  be  did)  In  fbls  proce- 
dure, and  the  Jury  are  Instructed  not  to  con- 
sider that  (if  It  has  been  established),  except 
as  a  circumstance  in  the  case,  which  they 
should  consider  along  with  all  other  facts  and 
circumstances  In  evidence  In  the  case,  if  any, 
in  determining  whether  defendant  was  gull^ 
of  murder  In  killing  Tom  Nash,  If  he  did." 
This  charge  Is  erroneous.  It  Is  not  proper  to 
draw  any  such  legal  conclusion  from  the  ac- 
cidental (as  the  record  before  us  shows)  shoot- 
ing of  the  child.  It  would  be  proper  to  tell 
the  Jury  that  defendant  could  not  be  con- 
victed of  any  offense,  except  the  one  for 
which  he  was  then  on  trial.  But  tbe  acci- 
dental shooting  of  th6  child  would  not  neces- 
sarily show  or  tend  to  show  that  appellant 
was  guilty  of  murder  In  shooting  deceased. 
The  shooting  of  tbe  child  occurring  contem- 
poraneous with  the  shooting  of  deceased,  it 
would  be  a  provable  fact,  because  a  part  of 
the  res  gestse;  and  It  would  be  well  for  the 
court  to  state,  as  indicated,  that  the  Jury 
should  not  convict  appellant  for  any  ofTense 
except  the  one  then  on  trial,  and  not  then, 
except  under  the  rules  of  law  prescribed  in 
the  charge. 

Appellant  reserved  various  bills  of  excep- 
tion to  the  argument  of  the  county  attorney 
and  assistant  county  attorney.  We  do  not 
see  fit  to  review  these  bills  seriatim,  but  de- 
sire to  say  that  no  extraneous  influences  or 
passion  or  prejudice  should  be  invoked  by 
prosecuting  attorneys  to  induce  a  Jury  to 
render  a  verdict  otherwise  than  according  to 
law  and  tbe  evidence  adduced  on  the  trial. 
It  is  not  proper  to  ask  a  Jury  to  convict  tbls 
defendant  In  order  to  stop  murder;  and  it  is 
equally  Improper  to  denounce  this  defendant 
as  being  an  assassin.  The  evidence  does  not 
show  him  to  be  an  assassin.  Nor  was  It 
proper  to  refer  to  the  great  number  of  mur- 
der cases  on  tbe  docket  We  have  mentioned 
these  improprieties  in  the  hope  that  it  will 
not  be  repeated;  and  also  we  hope  the  sug- 
gestion herein  will  deter  prosecuting  at- 
torneys from  overzeal  In  the  proeecutiou  of 
other  cases.  It  is  proper  and  right  for  prose- 
cuting attorneys  to  use  all  tbe  legal  and  legit- 
imate argument  growing  out  of  the  facts  to 
convict  defendants  charged  with  crime;  but 
abuse  Is  not  argument  and  vituperation  is 
not  logic. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


LBWIS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  15, 

1.  HouiciDK— Btidknce  — Dtiro   Dkclasa- 

TIONS. 

In  homicide,  testimony  of  the  mother  of 
deceased  that  she  was  with  him  for  three  days 
previous  to  his  death,  that  he  realized  that  be 
was  ^ing  to  die,  and  stated  that  he  was  con- 
scious of  his  approaching  death  and  that  he 
had  no  hope  of  recovery,  laid  a  proper  predi- 
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catA  tot  f&e'  admisBioii  ol  deceased's  dying  dec- 
laration that  defendant  ahot  him. 

[Ed.  Note. — For  cases  in  point,  we  vci.  28, 
Cent.  Dig.  Homicide,  if  432,  438.] 

2.  Samk— iKBiBncTiORB— Iroonsistert  De- 
fenses. 

The  fact  that  defendant  in  homicide  testi- 
fies to  a  state  of  facts  showing  an  alibi,  and 
that  the  jury  is  Instructed  on  that  issue,  does 
not  Justify  the  court  in  failing  to  charge  on 
manslaughter,  when  that  issue  is  also  presented 
by  other  evidence  in  the  case. 

3.  Samk— Manslaughter— KiixiwG  m  Pas- 
sion. 

In  homicide,  where  there  was  evidence 
showing  that  defendant  was  attacked  by  a  mob 
with  firearms  Ijecause  he  was  a  negro  and  was 
working  as  brakeman  on  a  railroad,  and  that 
the  mob  kept  up  a  ru&ning  fire  of  shots  in 
such  a  manner  as  to  terrorize  or  anger  defend- 
ant and  render  him  incapable  of  cool  reflection,  so 
that,  laboring  under  the  excitement  of  the  time, 
he  shot  and  killed  deceased,  who  was  in  the 
mob,  the  court  should  have  charged  on  the  issue 
of  manslaughter,  and  it  was  immaterial  that 
defendant  did  not  know  deceased. 

Appeal  from  District  Court,  Burleson  Coun- 
ty; Ed  R.  Sinks,  Judge. 

Tobe  Lewis  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Reversed. 

R.  J.  Alexander,  C.  S.  Williams,  T.  J. 
Carter,  and  J.  H.  Teague,  for  appellant 
Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  bis  pun- 
ishment fixed  at  confinement  In  the  peniten- 
tiary for  a  term  of  ten  years. 

Appellant  was  a  brakeman  upon  a  rail- 
road running  Into  the  town  of  Somervllle. 
Other  employes  of  the  road,  white  people, 
resented  the  fact  that  negroes  were  permit- 
ted to  work  as  brakemen  on  said  road. 
Deceased  and  various  others  made  threats 
against  such  negroes.  These  threats  were 
known  and  communicated  to  defendant.  On 
the  evening  of  the  bomicide,  as  appellant 
came  into  the  town  where  the  killing  oc- 
curred, bis  train  was  stopped  at  a  side 
switch,  and  appellant  got  out  of  the  caboose 
and  went  to  the  switch  for  the  purpose  of 
throwing  It,  in  order  that  the  train  might 
enter  the  siding.  While  sitting  there,  un- 
known parties  began  shooting  at  him.  He 
ran  back  to  the  caboose.  The  evidence  for 
the  state  shows  that  he  secured  a  Win- 
chester, and  a  short  time  thereafter  a  gen- 
eral fusillade  of  shots  were  fired  at  appel- 
lant and  the  other  negro  brakeman.  The 
state's  evidence  further  shows  that  appel- 
lant fired  and  killed  deceased.  Appellant's 
testimony  is  that  he  remained  in  the  caboose 
all  the  while  during  the  shooting,  and  did 
not  have  a  gun,  and  did  not  do  any  of  the 
shooting.  This,  as  we  understand.  Is  the 
substance  of  the  evidence  in  this  record. 

Bill  of  exceptions  Mo.  1  complains  that 
the  court  permitted  the  mother  of  deceased 
to  testify  as  follows:  "I  am  the  mother 
of  deceased,  Ben  E/ong,  and  was  with  him 
for  three  days  previous  to  his  death.    He 


realized  th^t  he  was  going  to  die;  and 
stated  he  was  conscious  of  bis  approach- 
ing death  and  bad  no  hope  of  his  recovery. 
He  stated  that  defendant,  Tobe  Lewis,  shot 
him."  Appellant  objected  to  this  teBtlmon.r 
on  the  ground  that  the  proper  predicate  bad 
not  been  laid  for  its  admission  aa  a  dying 
declaration,  and  the  statement  of  the  wit- 
ness did  not  bring  said  statement  wltliln 
the  rule  laid  down  for  the  admission  of 
dying  declarations.  In  this  there  was  no 
error.    The  predicate  was  properly  laid. 

Bill  No.  2  complains  that  the  court  failed 
to  charge  on  manslaughter,  "because  the 
evidence  In  tbe  case  shows  that  there  had 
been  trouble  brewing  between  tbe  white 
brakemen  and  negro  brakemen  on  the  Santa 
V6,  at  SomerviUe,  for  some  time  pierious 
to  the  dlfiBcnlty;  that  deceased.  Long,  was 
a  white  brakeman,  and  defendant  a  negro, 
working  on  said  railway;  and  tbe  evidence 
discloses  the  fact  that,  on  the  evening  or 
night  in  which  Long  was  killed,  there  were 
two  separate  and  distinct  shootings.  The 
first  occurred  about  three-fourths  of  a  mile 
below  the  depot  at  Somervllle,  and  this 
shooting  was  at  the  defendant,  Tobe  Lewis, 
who  had  come  in  on  a  freight  train  from 
the  Beaumont  Division  of  the  Santa  V6,  on 
which  be  was  a  brakeman.  He  left  bis 
train,  which  had  just  come  In,  and  went 
ahead  for  the  purpose  of  throwing  a  switch, 
so  that  his  train  sboold  enta  the  railway 
yards  at  Somervllle.  These  shots  were  fired 
at  defendant  as  he  ran  back  to  his  caboose, 
and  several  shots  were  fired  into  the  caboose. 
The  train  pulled  by  the  depot  In  the  Somer- 
vllle yards.  Api>ellant  did  not  know  tbe 
parties  who  fired  these  shots.  Appellant  and 
Orlffln  Brown  (both  negroes)  were  the  only 
brakemen  on  the  train.  Tbe  second  aboot- 
ing  took  place  at  or  near  the  depot  In  Somer- 
vllle, and  was  about  45  minutes  after  tbe 
first  shooting,  and  only  a  short  while  after 
the  train  upon  which  defendant  was  passed 
the  place  at  which  tbe  shooting  first  took 
place.  Deceased  was  seen  at  or  near  where 
be  was  killed,  just  previous  to  the  time. 
with  a  shotgun  and  a  pistol.  The  evidence 
Introduced  by  defendant  shows  that  tbe 
first  shots  fired  daring  the  second  shooting 
were  fired  by  deceased.  Long,  who  drew  a 
shotgun  on  and  fired  at  the  brakeman  Oriflin 
Brown,  and  that  afterwards  there  was  a 
perfect  fusillade  of  shots,  daring  which  time 
deceased  received  wounds  from  which  he 
died."  An  examination  of  the  evidence  sup- 
imrts  appellant's  bill  of  exceptions,  and 
shows  that,  if  appellant  did  the  shooting, 
at  the  time  of  so  doing  he  evidently  was 
laboring  under  such  degree  of  terror,  rage, 
or  resentment  as  rendered  his  mind  inca- 
pable of  cool  reflection,  or,  at  any  rate,  this 
issue  was  very  aptly  presented  by  the  testi- 
mony adduced  on  tbe  trial.  It  la  true,  ap- 
pellant swears  to  a  state  of  facts  showing 
an  alibi;  and  It  Is  further  true  that  this 
defense    was    properly  ^firesented    In    the 
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cbarge.  But  appellant's  testimony  stands 
us  that  of  any  other  witness.  This  being 
true,  If  the  evidence  suggested  another  Is- 
sue than  alibi,  tbls  Issue  should  also  have 
been  charged.  We  therefore  bold  that  the 
learned  judge  erred  In  not  charging  on  the 
Issue  of  manslaughter.  The  mere  fact  that 
appellant  did  not  know  deceased  would  not 
preclude  this  Issue.  The  evidence  suggests 
that  appellant  had  the  right  to  believe  that 
various  parties  were  attempting  to  harm 
him,  or  kill  him,  because  he  was  a  negro 
and  working  as  brakeman  on  the  Santa  V6 
Railroad.  The  moment  the  shots  began  to 
be  flred  at  bim,  this  fact  merely  confirmed 
him  in  bis  previous  apprehension.  It  was 
calculated  to  terrorize  or  anger  him,  and 
therefore  rendered  bis  mind  incapable  of 
cool  reflection;  and  if,  laboring  under  such 
a  state  of  excitement,  he  shot  and  killed 
deceased,  he  would  not  be  guilty  of  any 
higher  offense  than  manslangbter,  since  the 
evidence  clearly  shows  that  deceased  was 
among  the  crowd  attempting  to  bnlldoze  or 
Intimidate  the  negroes  and  run  them  away 
from   the  service  of  the  railroad. 

Because  of  the  failnre  of  the  court  to 
charge  on  manslaughter,  tbe  Judgment  is 
reversed,  and  the  cause  remanded. 


Ex  parte  WAY. 

<Conrt  of  Criminal  Appeals  of  Texas.    Nor.  IB, 
1905.) 

1.  Justices  of  thk  Peace— Fees— PBEUia- 

NABT  EXAinifATION.      ' 

There  is  no  statute  authorizing  a  Justice 
of  tbe  peace  to  receive  feus  for  holding  ex- 
amining trials  in  misdemeanor  cases. 

2.  Cbiminal  Law  —  Pbelimirabt  Examina- 
tion—Tkial. 

Under  the  Code  of  Criminal  Procedure 
there  is  no  necessity  for  an  examining  trial  on 
a  prosecution  for  a  misdemeanor,  as  tbe  Justice 
can  take  the  affidavit  and  turn  it  over  to  the 
county  attorney,  upon  which  he  can  file  on 
information  and  cause  the  trial  of  accused  in 
the  county  court. 

Appeal  from  Travis  County  Court;  John 
W.  Homsby,  Judge. 

Habeas 'corpns  by  Fletcher  Way  to  obtain 
tils  release  from  custody  on  a  charge  of 
theft  From  a  Jndgmait  remanding  relator 
to  custody,  be  appeals.    Reversed. 

Henry  Faulk,  for  appellant.  John  W. 
Brady,  Co.  Atty.,  and  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Relator  was  arrested  for 
tbeft  of  property  under  the  value  of  $50. 
An  examining  trial  was  had  before  a  Justice 
ot  the  peace.  In  wMcb  costs  aggregating 
$19.26  were  incurred.  Subsequently  the  coun- 
ty attorney  took  tbe  affidavit  filed  -in  the 
examining  trial  before  the  Justice  of  the 
peace,  and  filed  an  information  with  it  in 
tbe  county  court,  and  prosecnted  relator  to 
conviction  In  the  county  court;  and  the 
costs  of  the  examining  trial  were  taxed  as 


part  of  the  costs  In  the  county  court  He 
sued  out  a  writ  of  habeas  corpus  before 
John  W.  Homsby,  county  Judge  of  Travis 
county,  and  upon  the  hearing  he  was  re- 
manded to  the  custody  of  tbe  offlc«  until 
the  examining  trial  costs  were  paid,  as  well 
as  the  other  costs.  From  this  Judgment  be 
appeals  to  this  court 

There  is  no  statute  in  Texas  authorizing 
a  Justice  of  the  peace  to  receive  fees  for 
holding  examining  trials  in  misdemeanor 
cases.  In  fact  there  Is  no  legal  necessity 
for  such  examining  trial,  under  our  Code 
of  Criminal  Procedure.  The  Justice  can  take 
the  affidavit,  turn  it  over  to  tbe  county 
attorney,  upon  which  he  can  file  an  in- 
formation in  the  county  court,  from  which 
court  a  warrant  could  Issue  for  the  arrest 
of  the  accused,  where  he  could  be  subse- 
quently tried.  This  question  was  discussed 
in  Hulzar  v.  State,  68  S.  W.  329.  We  there 
held  that  the  Justice  of  the  peace  was  not 
entitled,  under  our  statute,  to  fees  for  hold- 
ing examining  trials  in  misdemeanor  cases. 
We  accordingly  hold  that  the  costs  in  the 
county  court  should  be  retaxed,  and  that 
portion  of  the  costs  incurred  in  the  examin- 
ing trial  eliminated,  and  thereafter  appellant 
remanded  to  cnsto^  until  the  fine  and  costs 
are  paid. 

The  Judgment  is  reversed. 


BINK   V.    STATE.  (No.   8,257.) 
(Court  of  Criminal  Apjteals  of  Texas.    Nov.  16, 


I.) 

1.  Cbihinai.  Law  —  Bvidkncb  —  Judiciai. 
Knowiadge— Statutes  or  United  States. 

The  0>urt  of  Criminal  Appeals  will  take 
judicial  knowledge  that  the  United  Stales  has 
passed  a  statute  making  tbe  laws  of  Arkansas 
operative  in  the  Indian  Territory. 

2.  Larceny  —  Bbinoino   Stolen   Pbofebtt 
Into  State— Evidence— Sufficiency. 

On  a  prosecution  for  bringing  stolen  prop- 
erty into  the  state,  evidence  held  sufficient  to 
show  with  reasonaole  certainty  that  defendant 
brought  $50  of  stolen  money  into  tbe  state. 
8.  Cbiminai.  Law— Evidence- Possession  of 
Fbuitb  of  Cbime. 

On  a  criminal  prosecution   tbe  state  may 

Srove  the  possession  of  the  fruitu  of  the  crime 
y  either  of  codefendants,  even  after  the  con- 
spiracy has  terminated. 

4.  Same— Evidence— Best  and  Secondabt. 

The  testimony  of  an  express  agent  that 
he  did  not  transport  a  corpse  on  a  certain  day 
was  admissible,  without  producing  the  boon 
of  the  express  company. 

5.  Same— Declarations  of  Pbisoneb. 

It  was  not  error  to  permit  a  sheriff  to 
testify  to  declarations  of  an  accused  while  in 
Jail ;  it  appearing  that  the  sheriff  had  warned 
accused  10  or  15  minutes  previously. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Lavr,  {§  1152,  1163,  1167, 

8.  Same— Othbb  Offenses— Evidence  Show- 
ing System. 

On  a  prosecution  for  bringing  stolen  prop- 
erty into  tbe  state,  it  being  undisputed  that 
the  property  was  stolen  in  a  certam  manner 
from  prosecutor,  it  was  error  to  admit  evi- 
dence  showing    that    defendant    had   obtained 
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money  from  a  person  other  than  prosecutor  by 
the  same  means  resorted  to  in  the  case  in  qnee- 
tlon. 

Appeal  from  District  Court,  Lamar  County; 
Ben  H.  Denton,  Judge. 

Jack  Blnk  was  convicted  of  bringing  stolen 
property  into  Texas,  and  be  appeals.   Reversed. 

D.  K.  Fooshee,  for  appellant  Howard 
Martin,  Asst.  Atty.  Oen.,  for  the  State 

BROOKS,  J.  Appellant  was  convicted  of 
bringing  stolen  property  into  the  state  of 
Texas,  after  having  acquired  the  same  by 
theft  in  the  Indian  Territory,  and  bis  punish- 
ment fixed  at  10  years'  confinement  in  the 
penitentiary. 

Appellant  and  his  companion,  Dampers, 
met  prosecuting  witness,  Chatman,  on  the 
train  in  the  Indian  Territory.  Appellant  rep- 
resented that  he  had  the  corpse  of  a  relative 
on  the  train,  carrying  it  to  a  station  farther 
up  the  road  than  where  he  met  prosecutor. 
Shortly  after  meeting  prosecutor,  with  whom 
be  liad  talked  quite  familiarly,  bis  companion. 
Dampers,  approached,  and  said  be  would  have 
to  pay  the  express  charges  for  carrying  his 
deceased  relative  to  the  place  of  burial.  Ap- 
pellant offered  him  a  check,  which  he  would 
not  accept,  stating  he.  must  have  the  casli. 
Appellant  thereupon  gave  prosecutor  the 
check,  with  the  statement  that  unless  he 
cashed  tills  check  he  would  be  In  great  dis- 
tress, as  otherwise  he  could  not  carry  his 
relative  to  the  place  of  burial.  By  these 
false  pretenses  he  secured  $160  in  currency, 
consisting  of  $20  and  $5  bills.  After  securing 
the  money  by  these  false  pretenses,  the  record 
shows  that  appellant  and  his  companion  got 
off  the  train  and  took  a  train  back  to  Paris, 
Lamar  county.  Prosecutor  followed  them  on 
another  train,  and  secured  their  arrest  in 
the  city  of  Paris.  At  this  time  one  $20  bill 
and  $5  in  silver  was  taken  from  their  persons. 
About  a  month  after  their  arrest,  and  while 
in  Jail,  two  $20  bills  were  fonnd  concealed 
upon  the  person  of  appellant's  companion  and 
codefendant.  Dampers. 

Appellant  moved  to  quash  the  indictment 
(1)  because  it  did  not  charge  any  offense 
against  the  laws  of  Texas,  and  (2)  did  not 
charge  any  violation  of  the  laws  of  the  United 
States,  which  govern  in  the  Indian  Territory 
and  (3)  because  there  is  no  law  of  the  Indian 
Territory,  but  said  territory  is  governed  by 
the  laws  of  the  United  States.  This  court 
takes  Judicial  knowledge  of  the  fact  that  the 
United  States  has  passed  a  statute  making 
the  laws  of  Arkansas  operative  in  the  Indian 
Territory.  The  fact  that  the  United  States 
Congress  passed  this  act  would  none  the  less 
make  it  the  law  of  the  Indian  Territory. 
The  evidence  shows  that  the  proper  predicate 
for  the  introduction  of  the  laws  of  the  Indian 
Territory  was  laid,  under  which  laws  it  is  made 
a  felony  to  obtain  as  much  as  $10  by  false 
pretenses.  In  all  respects  the  evidence  to 
authenticate  the  laws  introduced  In  evidence 


complies  with  the  decision  of  this  court  tn 
Beard  t.  State,  83  S.  W.  824, 11  Tex.  Ct.  Bep. 
716. 

Appellant  insists  that  the  evidence  does 
not  show  with  any  certainty  that  appellant 
brought  $50  of  such  money  Into  the  state 
of  Texas.  The  above  statement  of  the  facts 
shows  with  reasonable  certainty  that  bis 
contention  is  incorrect  The  court  charged 
upon  circumstantial  evidence,  and  presoited 
this  question  in  every  possible  phase  that  ap- 
pellant could  insist,  upon,  telling  the  Jury 
that  if  be  did  not  bring  as  much  as  $50  into 
the  state  of  Texas  he  would  only  be  gulltf 
of  a  misdemeanor,  or  if  there  was  a  reason- 
able doubt  thereof  to  so  find. 

Nor  do  we  think  the  court  erred  in  pomit- 
tlng  the  sheriff  to  testify  that  he  found  two 
$20  bills  in  possession  of  appellant's  codefend- 
ant; the  objection  to  the  testimony  being  that 
when  fonnd  in  possession  of  Dampers  appel- 
lant was  not  present  that  it  was  about  a 
month  after  the  offense  was  committed,  and 
that  the  conspiracy,  if  any,  had  ended.  It 
is  permissible  under  the  rules  of  tUs  court 
to  prove  the  possession  of  the  fruits  of  tlie 
crime  by  either  of  codefendants,  even  after 
the  conspiracy  has  terminated.  McAnally  r. 
State,  73  S.  W.  404,  7  Tex.  Ct  B^.  327. 

We  do  not  think  the  court  erred  in  permit- 
ting the  state  to  prove  by  the  express  agent 
Boyle,  that  he  did  not  transport  a  corpse  on 
the  day  of  the  alleged  theft  This  testimony 
was  admissible,  and  witness  could  so  testify, 
without  producing  the  books  of  his  express 
company. 

Various  objectionb  are  urged  to  the  Intro- 
duction of  the  laws  of  the  Indian  Territory, 
but  the  bill  is  defective,  and  hence  should 
not  be  considered.  However,  as  stated  alMve. 
the  laws  were  properly  Introduced. 

Nor  do  we  think  lie  court  erred  in  per- 
mitting the  sheriff  to  testify  to  declarations 
made  by  appellant  while  In  Jail,  since  the 
bill  shows  that  he  was  properly  warned,  and 
the  statement  was  made  to  the  sheriff,  who 
gave  the  warning,  within  10  or  15  minutes 
after  the  warning  was  given. 

The  record  shows  that  appellant  objected 
to  the  court  permitting  the  wltriess  Holds' 
to  testify  to  a  state  of  facts,  showing  that 
appellant  and  his  codefendant  had  obtained 
money  from  said  witness  by  the  same  snbtet^ 
fuge  and  false  pretenses  resorted  to  In  this 
case.  This  testimony  was  limited  bs  tlie 
court  in  his  charge  to  the  purpose  for  which 
It  was  Introduced,  to  show  system  and  Intent 
It  tias  been  frequently  held  by  this  court 
tliat  extraneous  crimes  cannot  be  introduced, 
unless  such  crimes  show  system  or  intent 
or  identity  of  accused.  The  evidence  in  this 
case  is  undisputed  as  to  the  mode  and  metliod 
used  by  appellant  in  deceiving  prosecntcr 
and  obtaining  the  money  from  him.  It  if 
not  controverted  by  appellant  in  any  way. 
While  proof  of  extraneous  crimes  can  be 
made  to  establish  system  or  intent  still,  be- 
fore such  crimes  can  be  admitted,  there  most 
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be  some  dlspnte  as  to  tbe  Identity  of  appel- 
lant, or  the  system,  or  some  controversy 
as  to  his  Intent.  Otherwise  the  introduction 
of  extraneous  crimes  wonld  not  serve  to  eluci- 
date or  make  clear  system  or  intent,  but 
would  merely  tend  to  Intensify  the  punish- 
ment of  accused,  aa  it  probably  did  in  this 
case.  That  api>ellant  represented  to  prose- 
cuting witness  he  had  the  corpse  of  a  dead 
relative  in  a  coffin  in  the  express  car  on  tbe 
train  upon  which  they  were  passengers,  and 
through  this  fraudulent  representation  se- 
cured his  money,  is  clearly  presoited  by  tbe 
record  before  us.  That  he  Intended  to  de- 
fraud is  not  controverted.  Nor  is  there  any 
controversy  as  to  the  method  or  system  by 
which  he  accomplished  his  fraudulent  pur- 
pose. This  being  true,  we  take  it  that  the 
introduction  of  the  testimony  of  the  witness 
Holder  would  barely  be  proving  extraneous 
crimes  against  appellant,  which  is  not  per- 
missible. Therefore  we  hold  that  the  court 
erred  in  admitting  this  testimony. 

Tbe  judgment  is  accordingly  revosed,  and 
the  cause  remanded. 


DAVENPORT  v.  STATE.    (No.  8,258.) 
(Court  of  Criminal  Appals  of  Texas.    Nov.  22, 

Appeal  from  District  Court,  Lamar  Coun- 
ty; Ben  H.  Denton,  Judge. 

George  Davenport,  alias  George  Dampen, 
was  convicted  of  theft,  and  appeals.  Be- 
versed. 

D.  K.  Fooshee^  for  aiq;>ellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  the  theft  of  property  over  the  value 
of  $50.  This  is  a  companion  case  to  that  of 
Jack  Bink  v.  State,  89  S.  W.  1076,  decided 
November  16,  1005.  Tbe  conviction  in  Blnk's 
Case  was  reversed  because  of  the  introduc- 
tion of  an  extraneous  transaction  through  the 
witness  Holder,  in  which  appellant,  either  in 
person  or  assisting  another,  perpetrated  the 
same  character  of  theft  upon  another  party 
as  he  did  upon  Holder.  The  case  now  in 
hand  is  the  theft  committed  from  Holder, 
for  which  appellant  was  on  trial,  and  for 
which  he  was  convicted.  Holder  was  the 
witness  to  the  extraneous  crime  in  the  other 
case,  where  Chapman  was  the  alleged  owner. 
In  this  case  Holder  is  the  alleged  owner 
and  Chapman  testified  to  the  extraneous 
crime.  The  theft  from  Chapman  occurred  on 
February  4,  1005,  in  tbe  Indian  Territory. 
The  theft  in  this  case  from  Holder  occurred 
on  January  16th,  about  three  weeks  before 
the  other  transaction,  in  Lamar  county.  Tbe 
eridenca  hare  is  undisputed  as  to  the  method 


or  plan  of  appellant  in  obtaining  the  money 
from  Holder.  There  Is  no  adverse  testi- 
mony; and  it  is  shown  that  he  obtained  it 
by  representing  to  Holder  that  be  bad  the 
corpse  of  his  father  on  the  train,  was  short 
of  money,  and  the  expressman  would  not 
take  a  check  he  exhibited  to  Holder.  Hold- 
er, relying  upon  this,  gave  him  the  money, 
and  appellant  disappeared.  He  played  that 
device  upon  Chapman  in  tbe  Indian  Terri- 
tory, as  he  did  upon  Holder  in  this  case  in 
Paris,  Tex. 

Extraneous  crimes  can  be  introduced  to 
establish  system,  develop  the  res  gestte,  and 
show  the  intent,  when  they  serve  to  do  so; 
and  they  may  also  be  used  to  identify  the 
party  on  trial.  But  it  is  only  where  some 
of  these  matters  are  in  issue  that  extraneous 
crimes  are  admissible.  None  of  these  ques- 
tions are  controverted.  Tbe  evidence  is 
clear  and  succinct,  if  Holder  told  the  truth. 
Appellant  did  not  deny  it,  and  introduced 
no  evidence.  There  is  no  question  raised 
here  that  would  authorize  the  introduction 
of  tbe  crime  committed  three  weeks  after  tbe 
one  for  which  this  conviction  occurred.  This 
is  the  question  decided  in  Sink's  Case,  above 
referred  to. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded. 

HENDERSON,  J.,  absent 


BINK  V.  STATE.    (No.  8,25a) 
(Court  of  Criminal  Apprals  of  Texas.    Nov.  22, 

Appeal  from  District  Court,  Lamar  County ; 
Ben  H.  Denton,  Judge. 

Jack  Bink  was  convicted  of  theft,  and 
appeals.    Reversed. 

D.  E.  Fooshee,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  the  theft  of  property  over  the  value  of 
$50  from  Holder.  This  is  a  companion  case 
to  that  of  cause  No.  8,253,  Geo.  Davenport, 
alias  Geo.  Dampers,  v.  State,  supra,  this 
day  decided.  Proof  of  extraneous  crime 
was  made  by  witness  Chapman,  when  there 
was  no  question  raised  as  to  tbe  intent  or 
motive  of  appellant,  or  his  identity,  or  to 
establish  system  or  res  gestae  of  the  transac- 
tion. This  was'  enoa,  as  held  in  Davenport 
V.  State,  supra.  Just  decided,  and  Blnk 
V.  State,  89  S.  W.  1076,  Just  decided.  Upon 
tbe  authority  of  these  cases,  tbe  Judgment 
Is  accordingly  reversed,  and  the  cause  re- 
manded. 

HENDERSON.  J„  absent 
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DAVENPORT  v.  STATE.    (No.  tfiSi.) 

(Court  of  Criminal  Appeals  ot  Texas.    Nov.  22, 
1905.) 

Appeal  from  District  Conrt,  Ijamar  County ; 
Ben  H.  Denton,  Judge. 

George  Davenport,  alias  Ceorge  Dampers, 
was  convicted  of  theft,  and  appeals.  Re- 
versed. 

D.  K.  Foosbee,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  acquiring  property  over  the  value  of 
ISO  from  J.  M.  Chapman  in  the  Indian  Terri- 
tory by  theft  and  bringing  the  same  into 
Texas.  This  is  a  companion  case  to  that  of 
cause  No.  3,257,  Jack  Blnk  v.  State,  89  8. 
W.  1075,  decided  November  15,  1905.  Chap- 
man met  Blnk  on  the  train,  who  told  him  he 
was  taking  a  deceased  relative  to  Sawyers  for 
burial,  and  Dampers  approached  and  de- 
manded that  Bink  pay  the  express  charges  on 
the  corpse.  Bink  induced  Chapman  to  give 
him  $160  on  his  draft,  which  he  paid  to 
Dampers,  inasmuch  as  the  express  company 
would  not  accept  his  draft  A  similar  trans- 
action was  proven,  over  appellant's  objection, 
by  the  witness  Holder,  who  testified  that 
Blnk  and  Dampers  secured  money  from  him 
under  a  similar  statement  There  is  no  ques- 
tion raised  as  to  the  identity  of  appellant  or 
his  intent  or  motive  in  this  transaction;  and 
therefore  proof  of  this  extraneous  crime  was 
erroneous,  as  held  In  Bink  v.  State,  supra,  and 
in  Davenport  v.  State,  89  S.  W.  1077,  Just 
decided.  Upon  the  authority  of  those  cases, 
the  Judgment  herein  la  reversed,  and  the  cause 
remanded. 

HENDERSON,  J.,  absent 


GEE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  IS^ 
1905.) 

1.  intoxicatino    liquob  —  locai.    option 
Law— Violation— Instruction. 

On  a  prosecution  for  violation  of  the  local 
option  law,  prosecutor  testified  that  he  bought 
the  whisky  for  himself,  and  not  for  his  father, 
and  paid  for  it  This  was  after  Christmas. 
Prosecutor's  father  in  the  previous  November  bad 
given  accused  a  dollar  and  requested  accused  to 
order  gome  whiskv.  Held  that,  as  the  transac* 
tion  with  the  father  was  a  different  one  from 
that  testified  to  by  the  prosecutor,  a  charge 
that,  if  the  jury  should  find  from  the  evidence 
that  the  son  sot  a  bottle  of  whisky  from  ac- 
cused and  paid  him  for  it,  it  would  be  a  sale  to 
him  (prosecutor),  whether  he  was  acting  for 
himself  or  his  father,  was  warranted. 

2.  Same. 

On  a  prosecution  for  violation  of  the  local 
option  law,  prosecutor  testified  that  he  bought 
the  whisky  for  himself  after  Christmas.  Prose- 
cutor's father  in  the  previous  November  had 
given  accused  a  dollar  and  requested  him  to 
order  some  whisky.  The  evidence  did  not  dis- 
close prosecutor's  agency,  and  prosecutor  ex- 
pressly denied  that  his  father  had  sent  for  the 
whisl^.    Held  not  to  present  the  issue  that 


If  the  sale  of  the  whisky  was  to  the  prosecutor 
as  agent  of  his  father,  then  defendant  should 
be  acquitted. 

Appeal  from  CoIIln  C!ounty  0>iirt;  F.  E. 
Wilcox,  Judge. 

M.  L.  (}ee  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Gamett  ft  Smitb,  for  appellant  Howard 
Martin.  Asst  Atty.  Oen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  waa  for 
violating  the  local  option  law.  The  sale 
was'  charged  as  having  been  made  to  Claude 
Farrell.  He  testified  that  he  went  to  ai>- 
peilant's  house  in  Piano,  got  a  quart  of 
whisky  from  appellant  at  his  house,  and 
paid  a  dollar  for  It  When  he  paid  for  the 
quart  there  was  nothing  said  between  them 
about  ordering  any  more  whisky.  This  oc- 
curred after  Christmas.  During  the  con- 
versation appellant  asked  witness  if  bis 
father  was  sick,  and  he  told  him  be  had  been 
sick,  but  was  up.  He  further  testified,  on 
the  cross-examination,  that  his  fatber  bad 
not  sent  for  the  whisky;  that  he  paid  for 
the  whislcy  with  money  tiiat  his  fatber  bad 
given  him ;  that  his  father  always  g;ave  him 
money  when  he  started  to  town,  and  on  this 
occasion  bad  given  him  two  dollars.  He  did 
not  tell  him  to  get  liquor  with  it  nor  did  he 
give  him  any  money  with  which  to  order 
whisky.  The  father  of  Claude  Farrell  was 
introduced  by  defendant  and  testified  that  be 
had  given  appellant  a  dollar  on  one  occasion. 
with  the  request  that  he  order  him  a  quart 
of  whisky.  Some  days  after  be  had  ordered 
the  whisky  he  saw  appellant  in  Piano,  who 
informed  him  that  the  whisky  had  arrived. 
He  did  not  get  the  whisky,  because  be  was 
In  a  hurry  and  was  not  then  needing  whisky. 
He  informed  appellant  that  he  would  eltber 
get  or  send  for  the  whisky  later  on,  and. 
If  he  sent  any  member  of  bis  family  for  It 
to  send  it  to  him.  Some  time  after  tbis. 
perhaps  in  November,  he  sent  his  son,  Claude, 
to  appellant  for  the  whisky  which  be  bad 
ordered  and  paid  for,  and  also  gave  his  ton 
another  dollar  to  le^ve  with  appellant  with 
instructions  to  order  another  quart  of  whis- 
ky. The  transaction  about  which  Ciaudv 
Farrell' testified  was  after  Christmas. 

The  court  charged  the  Jury  that  "If  they 
should  find  from  the  evidence  that  Claude 
Farrell  got  the  bottle  of  whisky  from  appel- 
lant and  paid  him  for  it,  it  would  be  a  sale 
to  him  (Claude)  whether  Claude  was  actln;; 
for  himself  or  for  his  father."  This  charge 
is  criticised  as  being  erroneous.  Under  tiie 
facts  detailed  by  Claude  Farrell  we  do  not 
think  so.  Claude  Farrell  testified  that  be 
bought  it  for  himself,  and  not  for  bis  father, 
and  paid  for  it  This  was  subsequent  to 
Christmas.  The  father  had  given  appellant  a 
dollar  and  requested  him  to  order  blni  some 
whisky  the  previous  November.  This  was 
a  different  transaction.  Whether  that  bottle 
of  whisky  had  been  paid  for  in  advance,  or 
whether  Claude  Farrell  was  buying  tt  for 
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blmself  or  for  bis  father,  under  the  facts  of 
this  case  this  charge  was  correct,  because  it 
Is  shown  that  he  did  not  disclose  any  agency. 
of  bis  father,  if  any  existed,  bat  denied  such 
agency.  Now,  to  meet  the  other  phase  of  the 
case,  the  court  charged  the  Jury,  substantial- 
ly, if  tbe  Jury  should  find  that  defendant  re- 
ceived a  dollar  from  Claude  Farrell,  for  tbe 
purpose  of  purchasing  whisicy  for  Claude  or 
bis  father,  and  this  money  was  not  accepted 
or  received  by  appellant  as  paying  for  the 
bottle  of  whisky  delivered  at  the  time  to  said 
Claude  Farrell,  if  any  was  delivered  to  him, 
then  appellant  should  be  acquitted.  This 
was  appellant's  theory  as  we  understand  tbis 
record.  We  do  not  believe  that  this  testi- 
mony presents  the  Issue  sought  to  be  made 
by  appellant,  to  wit.  If  the  sale  of  this  whisky 
was  to  Claude  Farrell,  as  tbe  agent  of  hla 
father,  then  he  should  be  acquitted.  The 
testimony,  as  we  understand  It,  shows  that 
Claude  Farrell  did  not  disclose  any  agency, 
but  expressly  denied  that  his  father  had  sent 
falm  for  the  whisky,  but  that  be  was  bhying 
It  on  his  own  account  and  paid  for  it.  If 
Claude's  father  sent  Claude  for  wbislcy 
that  he  had  already  paid  for,  and  Claude 
gave  bim  another  dollar  for  a  bottle  of 
vrhlsky  on  his  own  account,  that  would  be  no 
defense,  and  does  not  suggest  tbe  Issue 
sought  here  to  be  raised.  The  agency  of 
Claude  Farrell  for  his  father,  as  we  under- 
stand this  record,  was  not  shown  to  appel- 
lant, but  expressly  denied;  and  If  Claude's 
testimony  is  to  t>e  believed  be  bought  the 
whisky  on  his  own  account  and  paid  for  it, 
and  there  is  no  evidence  showing  that  be 
disclosed  his  agency  to  appellant.  So  that 
question,  as  we  understand  the  evidence,  is 
not  in  the  record.  Tbe  other  matters  have 
been  disposed  of  in  tbe  Cantwell  Cases,  85 
S.  W.  18,  12  Tex.  Ct  Rep.  241.  243,  In  re- 
gard to  tbe  validity  of  the  local  option 
election. 

The  Judgment  is  affirmed. 


CRAWFORD  V.  STATE. 
t'Court  of  Criminal  Appeals  of  Texas.    Nor.  IB, 


fW 


1.  SiTNDAT— Il^LKOAI.    TBAFFIC— DELIVEBT    ON 

Sunday— Violation  of  Bond. 

Where  one  bought  wbislcy  on  Saturday  and 
it  was  delivered  to  him  oo  Sunday,  the  fact  that 
the  seller  violated  a  stipulation  of  his  bond 
in  selling  to  the  purchaser  in  question  would 
not  antborlxe  a  conviction  for  violating  the 
Sunday  law. 

2.  Sakk  —  Opening  Saloon  on  Sunday  — 
Traftio— Evidence. 

Where  one  sold  a  bottle  of  whisky  on 
Saturday,  and  the  purchaser  requested  that  it 
be  sent  to  him  the  next  day,  and  tbe  next 
morning  the  seller  was  in  -the  saloon  whem  be 
was  employed,  with  his  porter,  behind  closed 
doors,  for  the  purpose  of  cleaning  up  the  saloon, 
and  lie  called  a  passei^by  and  seut  the  whisky 
by  bim,  it  appearing  toat  there  was  no  bad 
faith  or  subterfuge,  such  facts  did  not  stiow  a 
sale  or  opening  for  traffic  on  Sunday. 


Appeal  from  I>amar  County  Court;  John 
W.  I^ve,  Judge. 

Charley  Crawford  was  convicted  of  keep- 
ing bis  place  of  business  open  on  Sunday 
for  traffic,  and  he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  The  information 
charges  that  appellant,  an  agent  and  em- 
ploy6  of  Lk  C.  Clark,  a  merchant,  grocer,  and 
dealer  In  goods,  wares«  and  merchandise, 
and  trader  In  a  lawful  business,  and  as  such 
employfi,  opened  and  jtermltted  ills  place  of 
business  to  be  open  on  Sunday  for  the  pur- 
pose of  traffic.  The  evidence  discloses  that 
on  Sunday  morning  appellant  was  in  the 
saloon  where  be  was  employed,  with  his 
porter,  for  the  purpose  of  cleaning  up  the 
saloon.  When  this  was  done,  the  porter  left, 
and  appellant  stepped  to  tbe  door  for  tbe 
purpose  of  leaving,  and  recalled  the  fact  that 
he  had  sold  a  iMttle  of  whisky  about  1  or 
2  o'clock  of  the  previous  day  to  a  party,  who 
requested  bim  to  send  it  to  Thlelman's  bak- 
ery on  Sunday.  The  porter  tiad  gone,  and 
looking  out  he  saw  tbe  negro,  witness  Mal- 
lory,  whom  he  called,  and  by  whom  he  sent 
the  l>ottie  of  whisky  to  the  designated  place. 
The  state's  theory  was  that  the  sale,  on  tbe 
evening  before,  had  been  made  to  Thielman. 
Appellant  had  been  interdicted  from  selling 
to  Thielman  for  some  reason.  The  officers 
ascertained  the  fact  that  the  whisky  had 
been  sent  to  Thlelman's  bakery,  and  secured 
it  Thielman  testified  that  he  had  not 
bought  the  wbislcy  of  appellant,  and  the 
bottle  was  not  his.  If  Thlteiman  had  bought 
the  whisky  on  the  previous  Saturday,  tbis 
would  not  be  a  sale  on  Sunday;  and  the 
fact  that  he  may  have  violated  some  of  the 
stipulations  in  bis  1)ond  In  selling  to  Thiel- 
man would  not  authorize  the  conviction  of 
appellant  for  violating  the  Sunday  law.  So 
far  as  the  violation  of  the  Sunday  law  is 
concerned,  it  would  be  immaterial  whether 
or  not  he  sold  to  Thielman  on  Saturday. 

The  question  here  presented  is,  do  the 
facts  show  that  appellant  opened  bis  place 
of  business  for  tbe  purpose  of  traffic,  as  char- 
ged in  the  information?  The  facts  stated 
are  not  disputed.  We  are  narrowed  down 
to  this  one  question,  does  the  fact  that  the 
sale  occurs  on  Saturday,  by  a  merchant,  and 
the  goods  are  left  in  the  house,  with  tbe 
request  that  they  be  sent  to  a  designated 
point  On  Sunday,  constitute  an  opening  up 
of  tbe  house  for  traffic  on  Sunday?  This 
is  the  only  instance  of  this  kind  with  refer- 
ence to  this  bouse,  so  far  as  the  record  shows. 
He  was  not  in  the  bablt  of  doing  this.  It 
was  not  his  custom.  Nor  is  it  shown  that 
it  was  a  subterfuge  to  avoid  the  consequences 
of  opening  his  house.  The  evidence  being 
clear  that  the  saloon  was  not  open,  and  that 
nobody  was  in  the  house,  except  the  parties 
entitled  to  enter,  the  owner, /^elnployfi,  and 
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porter,  and  they  were  in  there  behind  closed 
doors,  for  the  purpose  of  cleaning  up  the 
saloon,  and  perhaps  checking  up  the  hooka 
and  accounts,  we  do  not  think  this  was  an 
opening  of  the  bouse  for  the  purpose  of 
traffic,  under  the  facts  stated.  Nor  is  it, 
in  our  opinion,  brought  within  the  rule  laid 
down  by  this  court  In  Wallis  v.  State,  78  S. 
W.  231,  9  Tex.  Ct.  Rep.  96.  Here  appellant 
simply  brought  the  whisky  to  the  door,  gave 
It  to  the  negro  Hallory,  and  sent  hlih  away 
with  it  in  accordance  with  the  terms  of  the 
trade  made  on  Saturday.  In  the  Wallis 
Case,  Wallis  had  sold  the  beer  on  Saturday, 
and  had  a^eed  with  the  parties  to  keep  it 
on  ice  for  them  until  Sunday  and  deliver 
It  cold  at  bis  saloon,  and  did  deliver  it  to 
the  parties  through  the  door  of  the  saloon 
several  times  when  they  called  for  it.  We 
understand  the  reasoning  In  the  Wallis  Case 
is  correct,  that  a  man  might  keep  beer  upon 
ice  in  bis  saloon  in  unlimited  quantities  to 
be  delivered  on  Sunday,  having  been  paid 
for  on  the  previous  day,  or  at  least  the  con- 
tract entered  into  on  a  day  when  the  sale 
was  legitimate;  yet  the  keeping  of  It  on  Ice. 
being  beer,  was  a  part  and  parcel  of  the  con- 
tract, or  entered  Into  the  consideration  of 
the  purchase;  that  is,  keeping  it  cool  until  It 
was  to  be  delivered  at  the  saloon  to  be  used 
on  Sunday.  This  being  true,  a  man  might 
sell  out  his  beer  or  make  contracts  on  Satur- 
day thnt  would  occupy  the  day  in  delivering 
from  his  saloon  on  Sunday.  But  that  con- 
dition of  affairs  does  not  arise  In  this  case. 
This  was  simply  a  bottle  of  whisky  left 
there,  with  the  request  that  the  owner  of  the 
saloon  bring  or  send  it  to  him  on  Sunday 
morning.  It  is  not  a  violation  of  law  for 
a  saloon  man  to  enter  his  house  under  our 
Sunday  law  statute.  There  must  be  a  sale 
or  the  opening  of  the  saloon  for  traffic. 
There,  was  no  traffic  Involved  in  this  case, 
nor  was  the  opening  of  the  saloon  for  that 
purpose.  Nobody  entered  the  saloon,  and 
nobody  was  expected  to  enter  the  saloon. 
Appellant  simply  entered  the  saloon,  brought 
the  whisky  to  the  door,  and  sent  it  by  a 
negro  to  Thlelman's  bakery.  We  do  not 
believe  that  this  was  a  violation  of  the  Sun- 
day law. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


EVANS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  15, 
1905.) 

1.  Indictment — Pboof  anh  Variarcc 

Where  an  indictment  charged  that  defend- 
ant offered  to  bribe  an  officer  baviiie  him  in 
custody  by  stating  to  the  officer,  "Il^w  much 
will  yon  take  to  turn  me  looae  and  let  me  go 
and  get  away?"  and  the  language  proved  was, 
"How  much  will  you  take  to  turn  me  loose  and 
let  me  go?"  there  was  no  variance. 

2.  Bbibebt— Natubb  of  Ojtensk. 

Where  one  in  custody  of  an  officer  and  be- 
ing conveyed  to  Jail  asked   the  officer,  "How 


much  will  you  take  to  turn  me  loose  and  let  me 
go?"  and  the  officer  replied  that  the  prisoner 
must  not  talk  that  way,  which  settled  the  in- 
cident, defendant's  language  did  not  aiiow  an 
offer  to  bribe. 

Appeal  from  District  Conrt,  Marlon  Coon- 
ty;  P.  A.  Turner,  Judge. 

Anthony  Evans  was  convicted  of  offering 
to  bribe  an  officer,  and  he  appeals.    Reversed. 

L.  8.  Scblutar,  for  appellant  Howard 
Martin,  Asst  Atly.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
under  indictment  charging  that  be  offaed 
to  bribe  Hill  Thomas,  deputy  sberUt.  who 
had  him  under  arrest  and  conveying  him 
to  Jail.  The  offer  to  bribe  consists  in  the 
following  language,  as  set  out  In  the  In- 
dictment :  "How  much  will  you  take  to  turn 
me  loose  and  let  me  go  and  get  away?" 
The  language  proved  upon  the  trial  as  having 
been  used  by  appellant  was,  "How  mncb  will 
yon  take  to  turn  me  loose  and  let  me  go?" 
omitting  the  expression  charged  in  tbe  in- 
dictment, "and  get  away."  It  is  claimed 
that  this  constitutes  a  variance.  While  this 
language  in  one  sense  is  a  variance,  yet  It 
Is  hardly  of  sufficient  moment.  In  our  Jndg- 
ment,  to  require  reversaL  If  tbe  expression 
"and  get  away,"  would  add  to  tbe  s^ise 
and  meaning  of  appellant  In  the  oflfer  or 
attempted  offer  to  bribe,  and  would  convey 
the  Idea  of  bribery  or  offer  of  bribery, 
there  would  be  something  in  the  contention. 
But  we  do  not  believe  that  this  language 
intensifies  the  meaning  of  appellant.  "To 
turn  me  loose  and  let  me  go,"  soffidently 
conveys  the  Idea  that  he  wished  to  be  dis- 
charged from  the  custody  of  the  ofllca. 
This  meant  freedom  from  restraint  by  Tlrtoe 
of  the  arrest,  as  did  the  expression,  "and 
get  away."  Of  course.  If  the  expression  "and 
get  away"  was  Intended  to  mean  let  bim 
escape  from  the  country.  In  addition  to  simply 
freeing  him  from  arrest,  it  might  become 
a  material  question,  and  the  variance  would 
be  Important.  There  might  he  a  marked  dif- 
ference between  freedom  from  arrest,  and  an 
escape  as  freedom  from  arrest  is  ordinarily 
nnderstood  on  the  one  hand,  and  escape  from 
{MTOsecutlon  by  leaving  the  country  on  tbe 
other.  One  might  mean  temporary  freedom 
from  arrest,  and  the  other  permanent.  If 
the  language  "and  get  away"  should  carry 
with  it  the  idea  of  permanent  escape,  when 
the  other  language  would  only  convey  the 
idea  of  temporary  escape  or  freedom,  then 
the  variance  between  the  language  imputed 
and  that  proved  might  be  serious.  But  we 
are  of  opinion,  that,  under  the  facts  of  this 
case,  the  variance  is  not  fatal. 

It  is  contended  that  the  language  Imputed 
to  appellant  Is  not  sufBdent  to  bring  it 
within  the  denunciation  of  the  statute  pun- 
ishing an  offer  to  bribe  the  officer  to  make 
escape.  We  are  of  opinion  this  position  is 
correct.  We  do  not  think  this  remark  was 
an  effort  directly  or  Indirectly  to  bribe  tbe 
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officer.  He  may  have  been  feeling  his  way 
to  see  If  the  officer  would  accept  a  bribe, 
but  none  was  offered.  No  sum  was  offered, 
nor  any  Indncement  held  out  farther  than 
to  ask  the  question.  This  occurred  within 
a  short  distance  of  the  jail,  and  the  officer 
replied  that  be  was  an  officer,  and  he  must 
not  talk  that  way  to  him;  and  this  settled 
the  Incident  The  prisoner  was  pHced  In 
jail.  The  question,  as  put  under  the  facts 
of  this  case,  we  do  not  believe  to  be  a  sof- 
flclent  predicate  for  prosecution  for  an  of- 
fer to  bribe  an  officer. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


THOMPSON  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  Ifi, 

1.  AB8A1JI.T  AKD  BaTTBBT  —  AeOBAVATKD  AS- 

BAUI.T  —  £WinBNCE  — Pbbsumptionb— BVB- 

DCN    or    PB007. 

Where,  on  a  trial  for  aggravated  assault, 
the  infliction  of  an  Injury  to  the  person  of  the 
prosecutrix  was  conclusively  shown,  the  express 
provisions  of  White's  Ann.  Pen.  Code,  art  688, 
raised  a  presumption  of  intent  to  injure,  and 
threw  on  accused  the  burden  of  showing  that 
his  act  was  innocent 

2.  CaiianAi,  Law— Tbiait— Compkluho  Oai.- 
UNO  or  Witness. 

Where,  on  a  trial  for  aggravated  asault  the 
prosecutrix  was  a  witness,  ft  was  not  error  to 
refuse  to  require  another  eyewitness  to  testify. 
8.  Samk— Evidence— AninssiBiriTT. 

-The  admission  in  evidence  of  a  statement  by 
a  witness  on  a  trial  for  aggravated  assault 
that  while  be  was  in  bis  house,  some  one  told 
him  that  there  was  a  row  in  a  cabin  occupied 
by  a  servant  who  was  there  assaulted,  made 
in  connection  with  his  testimony  as  to  his  im- 
mediately going  to  the  cabin  and  seeing  defend- 
ant and  prosecutrix,  was  not  erroneous. 
4.    SaUX— SUTFIOIENCT. 

Evidence  on  a  trial  for  aggravated  assault 
held  to  justify  a  conviction. 

Appeal  from  Smith  Coonty  Court;  8.  A. 
Lilndsey,  Judge. 

Jaclc  Thompson  was  convicted  of  aggravat- 
ed assault,  and  appeals.    Affirmed. 

Gentry  &  Castle,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
▼Icted  of  an  aggravated  assault  and  fined 
$2S.  Prosecutrix  testified  that  appellant 
struck  her  on  the  face  under  tbe  eye,  and  left 
immediately.  There  was  a  bruised  place  at 
tbe  point  of  contact  which  bled  to  some  ex- 
tent This  occurred  in  tbe  servant's  house, 
40  feet  from  the  residence  of  Mr.  Spier,  who 
immediately  went  to  the  scene  of  the  trouble. 
Prosecutrix  was  tbe  servant  and  employ^  of 
Spier.  Appellant  went  to  her  house,  as  he 
bad  been  In  the  habit  of  doing,  and  on  this 
occasion  strudk  her  as  above  indicated.  She 
testified  on  croes-examination  that  there  had 
not  been  any  difficulty  or  hard  feelings  be- 
tween them  before  this  time,  and  subsequent 
to  this  transaction  they  became  friendly.    She 


also  testified  tliat  th^  were  playing  at  the 
time  he  struck  her,  and  that  he  was  not  mad 
or  angry ;  that  is,  he  did  not  say  anything  to 
indicate  anger.  Her  sister  and  a  boy  named 
Barney  were  present  The  sister  was  present 
on  the  trial,  but  not  called  as  a  witness. 
Prosecutrix  testified  the  place  was  swollen  for 
some  time  after  tbe  lick,  and  showed  for  two 
or  three  weelu.  Spier  testified  that  he  was 
informed  there  was  a  disturbance  at  bis 
servant's  house,  and  immediately  ran  out 
As  he  did,  he  saw  defendant  leaving  the 
bouse,  and  called  to  him  to  stop,  and  asked . 
him.  "  'What  in  the  devil  did  you  beat  up  that 
woman  so  for?'  He  said  that  was  none  of  my 
business.  He  was  very  mad  at  the  time. 
He  had  Just  left  the  cabin,  not  more  than  one 
or  two  minutes  after  the  row.  *  *  *  I 
saw  tbe  woman's  oondition.  She  looked  like 
she  had  been  badly  beaten.  Had  a  bruised 
place  Just  under  her  ey&  Tills  place  was 
bleeding  when  I  saw  it  Her  face  was  swol- 
len for  some  little  bit.  Yon  could  see  signs 
of  the  bruise  for  two  or  three  weAs."  The 
court  charged  tbe  Jury  In  this  connection: 
"Violence  used  to  the  person  does  not  amount 
to  an  assault  or  battery  in  tbe  following 
cases:  When  the  person  using  the  violence 
used  It  in  fun  or  play,  or  with  no  Intent  than 
and  there  to  Injure,  for  such  violence  in 
such  event  would  not  be  unlawful,  but  tbe 
burden  of  showing  Innocence  of  Intention  up- 
on the  part  of  defendant  rests  upon  the  de- 
fendant; but.  If  you  have  a  reasonable 
doubt  as  to  whether  defendant  intended  In- 
jury upon  the  party  assailed,  you  will  acquit 
the  defendant"  This  charge  is  criticised  in 
the  motion  for  new  trial.  Tbe  court  at  the 
instance  of  defendant  gave  the  following 
charge:  "If  defendant  slapped  the  prose- 
cuting witness,  but  was  not  mad  or  did  not 
strike  her  in  anger,  yon  will  acquit  the  de- 
fendant although  you  may  believe  that  her 
face  was  bruised  from  the  lick." 

"We  believe  these  charges,  as  given,  were  cor- 
rect In  view  of  tbe  testimony.  There  was  no 
question  of  the  violence.  There  was  no  ques- 
tion of  the  fact  that  tbe  lick  produced  swell- 
ing and  bleeding.  So  we  have  the  injury  be- 
yond any  question,  from  which  article  588, 
White's  Ann.  Pen.  Code,  raises  tbe  pre- 
sumption of  the  Intent  to  injure.  This  threw 
upon  appellant  the  burden  of  showing  that 
bis  act  was  innocent  and  without  Intent  to 
injure.  Rutherford  v.  State,  13  Tex.  App. 
92;  Atkins  v.  State,  11  Tex.  App.  &  It  is 
not  necessary  here  to  discuss  the  question, 
where  there  was  no  injury  by  violence,  and 
the  relation  of  the  above-cited  statute  to 
that  character  of  case.  As  we  understand 
it  under  all  the  authorities  this  charge  of 
tbe  court  presented  the  law  applicable  to  the 
facts  adduced  on  the  trial. 

Api>ellant  suggests  tliat  tbe  state  should 
have  been  required  to  place  the  other  eye- 
witnesses upon  the  stand — at  least  the  sister 
of  prosecutrix,  who  was  present  at  the  trial. 
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It  is  not  necessary  to  discuss  that  Issne. 
Prosecutrix  took  the  stand,  and  was  certainly 
an  eyewitness  to  the  transaction;  and,  even 
if  there  might  be  cases  in  which  the  state 
would  be  required  to  place  eyewitnesses  on 
the  stand,  that  rule  could  not  apply  in  this 
case.  It  seems  that  the  later  authorities 
have  drifted  away  from  that  proposition,  but 
it  is  not  necessary  to  discuss  it 

The  only  bill  of  exceptions  In  the  record 
was  reserved  to  the  following  statement  by 
the  witness  Spier:  "While  I  was  in  my 
house,  somebody  told  me  there  was  a  row  in 
the  cabin,  where  prosecuting  witness  lives." 
Objection  was  urged  to  this  because  it  was 
hearsay,  because  witness  was  not  testifying 
from  his  personal  knowledge  of  the  facts, 
but  from  information  derived  from  others, 
and  it  could  not  be  admitted  as  res  gestae, 
for  the  reason  that  it  was  not  shown  that  the 
row  was  going  on,  or  that  defendant  was 
participating  in  any  row,  and  the  name  of  the 
party  informing  Spier  of  the  row  is  not  men- 
tioned. We  do  not  think  there  is  any  merit 
in  this  bill.  Spier  was  simply  stating  the 
fact  that  his  attention  was  called  to  a  row 
going  on  in  his  servant's  house,  which  in- 
duced him  to  go  to  the  scene  of  the  trouble. 
It  incriminated  nobody;  did  not  point  to 
defendant ;  and  was  simply  the  narration  of 
a  fact  which  called  his  attention  to  a  matter 
that  he  wanted  to  investigate.  It  could  not 
have  resulted  in  any  harm  to  appellant 

We  believe  the  facts  are  sufBcient  to  Justify 
the  conviction,  and  the  judgment  Is  affirmed. 


HOYT  T.  STATE. 
(Court  of  Criminal  AnpMls  of  Texas.    Nor.  IS, 

iNTOXiCATino  LiQiToaa— LooAi.  Oftioh  Law 
—Violation— EviDBNCB—SuFyiciERCT. 
On  a  trial   for  violating  the  local  opdon 
law,  evidence  held  sufficient  to  support  a  con- 
viction. 

Appeal  from  District  Goivt,  San  Augustine 
County;  Jas.  I.  Perkins,  Judge. 

Tony  Hoyt  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Howard  Martin,  Asst.  Atty.  Oea,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  la  for 
violating  the  local  option  law.  The  evi- 
dence shows  that  appellant  received  $1  from 
prosecuting  witness,  and  returned  him  a 
bottle  of  whisky.  The  dollar  was  received 
by  appellant  for  the  purpose  of  securing 
a  bottle  of  whisky.  This  is  the  state's 
case,  and  it  is  not  controverted  by  appellant. 
The  evidence  is  sufficient  to  support  the 
conviction.  Rlppey  ▼.  State,  81  S.  W.  681, 
10  Tex.  Ct  Rep.  927. 

The  judgment  is  affirmed. 


HOTT  T.  STATE. 
(Court  of  Criminal  Aimeals  of  Texaa.    Nor.  1!^ 

Intoxioatiro  LiquoBS— Locai,  Option  Law 
—Violation— EviDKNCB—SuFFiCKNCT. 
Where,  on  a  prosecntion  for  violating  the 
local  option  law,  the  evidence  showed  that  de- 
fendant had  whisky  in  an  express  office  shipped 
to  liim  G.  O.  D.,  tDat  the  prosecutor  furnished 
bim  with  money  which  enabled  him  to  get  the 
whisky  out  of  the  express  office,  and  ttiat  be 
gave  whisky  to  the  prosecator  for  the  money 
advanced,  a  conviction  was  Justified. 

Appeal  from  District  Court  San  Augustine 
County;  Jas.  I.  Perkins,  Judge. 

Tony  Hoyt  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.     AflBrmed. 

Howard  Martin.  Asst  Atty.  (Sen.,  for  the 
Stata 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing the  local  option  law.  The  statement  of 
facts  shows  that  appellant  had  whisky  in 
the  express  office,  which  was  shipped  to  bim 
C.  O.  D.  The  prosecuting  witness  furnished 
appellant  money,  which  enabled  bim  to  get 
the  whisky  out  of  the  express  office.  In  re- 
turn for  the  money  advanced  by  witness,  ap- 
pellant let  him  have  the  whisky  mentioned 
in  the  indictment  The  sufficiency  of  tiie 
evidence  is  the  only  question  presented,  and 
in  our  opinion  it  sustains  the  finding  of  the 
jury. 

The  judgment  Is  affirmed. 


CHOATE  ▼.  VLHA  et  aL 

(0>urt  of  Civil  Appeals  of  Texas.    Nov.  15, 
1905.) 

1.  INTOXICATINO      LiQUOBS    —    ACTIONS      ON 
BONOB— GONBTBUOnON  OF   STATOTES. 

The  statute  authorizing  a  recovery  of  liqai- 
dated  damages  by  the  ijeraon  anrieved  in  case 
of  a  breach  of  a  liquor  dealer^  t>ond  is  penal 
in  its  nature  and  should  be  strictly  constrned. 
or  at  least  should  not  be  so  liberally  construed 
as  to  award  damages  in  doubtful  cases. 

[Ed.  Note. — For  cases  in  point  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  |  41S.] 

2.  Sams  —  Right  to  Maintain   Action  — 
Pleaoinq. 

Under  the  statute  authorizing  actions  for 
damages  for  breach  of  a  liquor  dealer's  bond 
to  be  Drought  by  the  party  aggrieved,  a  petition 
allegic^  as  breach  of  such  a  bond  tlie  sale  of 
liquor  to  a  minor,  and  further  alleging  that 
the  minor's  parents  are  dead,  that  there  is 
no  legal  guarnian  of  his  person  or  estate,  that 

SlaintifF  M  his  uncle,  and  that  the  minor  is 
ving  with  plaintiff  as  one  of  his  family  and 
under  bis  care,  control,  and  moral  training,  is 
insufficient  in  that  it  fails  to  show  that  plain- 
tiff lias  a  legal  right  to  control  the  minor's 
actions,  either  by  having  adopted  him.  or  having 
been  appointed  guardian  of  ills  person,  or  by 
some  contract  or  otherwise. 

Error  from   Falls  County  Court;   W.   E 
Hannicntt  Judge. 
Action  by  J.  H.  Cboate  against  George 
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Vlha  and  others.  From  a  Judgment  In  favor  of 
defendants,  plaintiff  brings  error.    Affirmed. 

Z.  I.  Harlan,  for  plaintiff  In  error.    Bice 
&  Bartlett,  for  defendants  in  error. 

KEY,  J.  ThlB  la  an  action  on  a  liquor  deal- 
er's bond,  seeing  to  recover  liquidated  dam- 
ages prescribed  by  statute.  The  breaches  al- 
leged in  the  petition  were  a  sale  of  intoxicat- 
ing liquors  to  one  Will  Hennlngs,  a  minor, 
and  permitting  him  to  enter  and  remain  in 
tlie  defendant's  saloon.  The  court  below 
BOSftalned  a  general  demurrer  and  two  spe- 
cial exceptions  to  the  petition,  and  the  plain- 
tiff, declining  to  amend,  has  appealed  to  this 
court,  and  assigns  the  ruling  referred  to  as 
error. 
.  The  statute  requiring  bonds  of  this  char- 
acter authorizes  suit  to  be  brought  for  a 
breach  of  such  a  bond  by  the  person  ag- 
grieved, without  defining  who  will  fall  with- 
in that  class.  In  Peavy  v.  Goss,  90  Tex. 
89,  37  S.  W.  817,  it  was  held  that  a  suit  of 
this  kind  could  be  maintained  by  the  mother 
of  a  minor  whose  father  was  dead;  and  the 
court  said:  "It  seems  to  us,  however,  that 
with  reference  to  the  particular  infraction 
complained  of  In  this  case  no  one  has  a  right 
of  action  except  the  parent  or  some  one  stand- 
ing in  loco  parentis."  The  plaintiff  in  this 
case  is  not  the  father  of  the  alleged  minor, 
but  contends  that  bis  petition  shows  that 
he  stands  in  loco  parentis,  and  is  therefore 
the  aggrieved  party.  On  that  subject  the 
averments  of  the  petition  are  as  follows: 
"That  on  September  19,  1903,  Will  Hennlngs 
was,  and  he  now  is,  under  the  age  of  21 
years,  to  wit,  about  18  years  of  age;  that 
on  said  date  tM>th  the  parents  of  said  Will 
Hennlngs  were  dead,  his  mother,  bis  last 
surviving  parent,  having  departed  this  life 
about  four  years  prior  to  said  date,  and 
that  said  Will  Hennlngs  then  had  and  now 
has  no  legal  guardian  of  his  person  or  estate ; 
tliat  on  the  death  of  his  said  mother  the  said 
Will  Hennlngs,  upon  plaintiff's  invitation, 
came  to  live  with  plaintiff,  who  was  and  is 
bis  uncle,  as  one  of  plaintiff's  family,  during 
all  of  which  said  time  plaintiff  has  had  and 
still  has  the  custody,  control,  and  moral  train- 
ingof  bis  said  nephew,  the  said  Will  Hennlngs ; 
and  said  Will  Hennlngs  on  said  September 
19,  1903,  was,  and  be  now  is,  living  with 
plaintiff,  and  is  under  plaintiff's  care,  control, 
and  moral  training;  and  plaintiff  then  and 
now  stands  in  loco  parentis  to  said  Will 
Hennlngs,  and  is  the  aggrieved  party  by 
and  on  account  of  the  matters  hereinafter 
complained  of  against  defendants."  In  ad- 
dition to  their  general  demurrer  the  defend- 
ants q>ecially  excepted  to  the  petition;  the 
exceptions  which  were  sustained  reading  as 
follows:  "(2)  And  specially  excepting  to 
said  petition,  defendants  say  that  the  same 
la  Insufficient  because  it  does  not  appear 
therefrom  that  the  plaintiff  belongs  to  the 
class  of  persons  authorized  to  bring  this  suit; 


nor  does  It  appear  from  the  allegations  of 
said  petition  that  the  plaintiff  is  an  aggriev- 
ed party,  within  the  meaning  of  the  statute, 
and  entitled  to  bring  this  suit  (3)  And 
furtha  specially  excepting  to  the  same,  de- 
fendants say  It  is  insufficient.  In  ttiis;  that 
it  does  not  appear  that  be  is  the  guardian, 
adopted  father,  or  master  of  the  said  Will 
Hennlngs,  and  the  allegations  of  said  peti- 
tion fall  to  state  such  facts  as  to  show  that 
plaintiff  stood  in  the  position  of  loco  parentis 
to  the  said  Will  Hennlngs,  and  it  is  not  al- 
leged that  said  plaintiff  had  assumed  towards 
said  Will  Hennlngs  such  relation  as  would 
impose  upon  him  the  duties,  obligations,  and 
rights  of  a  parent,  without  which  such  a 
relation  the  right  to  bring  this  suit  could 
and  would  not  exist." 

The  statute  under  consideration  is  penal 
in  its  nature,  and  therefore  should  be  strict- 
ly construed.  At  any  rate  it  should  not  be 
so  liberally  construed  as  to  award  damages 
In  doubtful  cases.  In  the  case  of  Peavy  v. 
Ooss,  supra,  the  Supreme  Court,  in  assign- 
ing reasons  for  the  conclusion  reached,  among 
other  things,  said:  "In  a  legal  sense  a  per- 
son is  aggrieved  by  an  act  when  a  legal  right 
Is  invaded  by  the  act  complained  of.  It  is 
the  duty  of  the  parent  to  look  after  the  moral 
training  of  Ids  minor  children,  and  it  is 
bis  legal  right  to  keep  them  away  from 
temptation.  This  legal  right  of  the  parent 
Is  infringed  when  one,  in  violation  of  law, 
sells  intoxicating  liquor  to  his  minor  child, 
or  permits  such  child  to  enter  or  remain  upon 
the  premises  where  such  liquor  is  retailed." 
The  averments  of  the  petition  under  con- 
sideration fail  to  show  that  the  plaintiff  had 
the  legal  rights  referred  to  by  the  Supreme 
Court  as  belonging  to  every  father  and  moth- 
er. A  father  has  the  legal  right  to  prohibit 
and  compel  his  minor  child  not  to  purchase 
Intoxicating  liquors  or  enter  places  where 
they  are  sold,  but  the  plaintiff's  petition 
fails  to  show  that  he  had  any  such  right 
with  reference  to  the  minor  referred  to  in 
this  case.  The  petition  does  not  allege  that 
the  plaintiff  has  adopted  the  minor,  or  that 
he  has  in  any  wise  obligated  himself  for 
the  minor's  support,  maintenance,  or  educa- 
tion. In  fact,  for  aught  that  appears  in 
the  petition,  all  that  the  plaintiff  has  done 
for  the  minor  may  have  been  done  for  an 
adequate  consideration,  furnished  by  the 
minor  or  some  one  else ;  or  the  custody,  con- 
trol, and  moral  training  of  the  minor,  which 
he  alleges  he  has  had  for  four  years,  may 
have  been  voluntary  on  his  part,  and  does 
not  necessarily  confer  upon  him  the  legal 
right  to  control  the  actions  of  the  minor. 
The  minor  l>elng  the  plaintiff's  nephew,  it 
may  be  that  he  has  treated  him  with  much 
kindness  and  taken  a  fatherly  interest  In 
his  welfare;  but,  in  order  to  bring  himself 
within  the  class  of  persons  entitled  to  re- 
cover in  cases  of  this  kind,  we  think  hia  peti- 
tion should  have  gone  further  and  shown 
either  that  he  had  adopted  hiaJ:l^pbew  or  had 
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been  appointed  goardlan  of  hla  person,  or 
by  contract  or  otherwise  bad  tbe  legal  right 
to  control  his  actions. 

Hence  we  hold  that  the  trial  court  ruled 
correctly  In  sustaining  the  special  exceptions, 
and  this  leads  to  an  affirmance  of  the  Judg- 
ment. 

Affirmed. 


HOVBB  v.  CHIOAGO.  B.  I.  &  O.  BT.  00.* 

(Court  of  Civil  Appeals  of  Texas.    Oct.  14, 
1905.) 

1.  Masteb  and  Sebvant— Irjubieb  to  Sebv- 

ANT— E<VIDENCE— NEOLIOENT    INSPECTION. 

On  the  Issue  of  negligence  of  a  railroad  in 
Inspecting  a  tender  which  was  subsequently 
wrecked,  thereby  injuring  a  trainman,  evidence 
that  the  inai>ector,  who  was  an  unusually  com- 
petent man  of  long  experience,  knew  when  he 
made  the  inspection  that  his  son  was  to  go  out 
on  the  engine  to  which  the  tender  was  attached, 
was  relevant. 

2.  Same. 

Evidence  that  the  inspection  was  the  same 
In  kind  and  character  as  that  in  use  among  tbe 
railways  of  the  country  was  also  relevant.  In 
the  absence  of  any  criticism  as  to  the  manner 
or  method  of  inspection. 

[Bd.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {  921.] 

8.   APPBAIi— HaBITLESB    EBBOB— iNSTKTJCnONS. 

Errors  in  Instructions  are  immaterial,  where 
there  la  no  phase  of  the  proof  that  would  au- 
thorize a  verdict  In  favor  of  appellant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  4227.] 

4.  Masteb  and  Sebvant— Imjttbt  to  Sebvant 
— Evidence. 

In  an  action  against  a  railroad  for  Injuries 
to  a  trainman,  caused  by  the  derailing  of  a 
tender  by  a  broken  flange  on  one  of  its  wheels, 
evidence  held  insufficient  to  sustain  a  finding 
that  the  defect  In  the  flange  was  such  as  should 
have  been  discovered  by  the  railroad  by  the 
exercise  of  ordinary  care. 

5.  Saiix— Neouobnck  of  Masteb— Inspeo- 

TION. 

The  fact  that  a  railroad  tested  but  l'  wheel 
out  of  every  SO  purchased  does  not  show  negli- 
gence with  respect  to  an  injured  servant  In  tbe 
absence  of  proof  that  other  or  further  test  was 
necessary  or  usual,  or  that  tbe  customary  test 
was  not  applied  to  tbe  wheel  which  caused  the 
injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  8S.  238,  240.] 

6.  Same— Negligence  of  Fellow  Sebvant— 
suvficienct  of  evidence. 

In  an  action  against  a  railroad  for  Injuries 
to  a  trainman,  evidence  held  insufficient  to  show 
negligence  on  the  part  of  the  engineer  in  failing 
to  stop  the  train  after  discovering  the  defect 
which  caused  the  wreck  In  wlilch  the  injury 
occurred. 

Appeal  from  District  Court,  Hartley  Coun- 
ty; Ira  Webster,  Judge. 

Action  by  Frank  S.  Hover  against  the 
Chicago,  Bock  Island  &  Gulf  Bailway  Com- 
pany. From  a  judgment  for  defendant, 
plaintlfT  appeals.    Affirmed. 

Rehearing  denied  November  11,  1905. 

Tatum  &  Stepp  and  Simmons  ft  Clendenen, 
for  appellant.  N.  H.  Lassiter,  Bobert  Har- 
rison, and  D.  B.  Hill,  for  appellee. 

•Writ  ot  error  denied  by  Supreme  Court  December 
U,  IMS. 


OONNBB,  C.  J.  Appellant  sued  appellee 
to  recover  damages  for  personal  injuries  re- 
ceived as  a  result  of  a  wreck  of  one  of  ap- 
pellee's freight  trains,  upon  which  appellant 
was  a  brakeman  at  the  time.  Appellant 
was  at  his  post  of  duty  upon  the  top  of  the 
fourth  car  behind  the  engine,  the  tender  of 
which  was  derailed  by  a  broken  flange  ou 
one  of  It  wheels.  Tbe  derailment  of  tbe 
tender  caused  a  like  result  to  the  cars,  and 
appellant  was  thrown  some  50  feet  from  the 
track  and  Injured.  In  so  far  as  It  is  materi- 
al to  state,  the  negligence  alleged  was.  In 
substance,  first,  that  appellee  furnished  the 
defective  wheel,  with  a  broken  or  cracked 
flange;  second,  that  the  defect  could  and 
would  have  been  discovered,  if  unknown,  ap- 
on  proper  inspection,  which  had  not  been 
given;  third,  that  the  engineer  dlBcovered 
the  defect  In  time  to  have  avoided  the  wreck, 
and  was  guilty  of  negligence  In  failing  to  do 
so.  The  trial  resulted  In  a  verdict  and  Judg- 
ment for  appellee,  from  which  an  appeal  has 
been  prosecuted. 

Disxmslng  of  tbe  assignments  of  error  In 
the  reverse  ordw  of  their  presentation,  we 
first  notice  the  objection  made  to  tbe  action 
of  the  court  In  permitting  B.  A.  Stewart, 
who  was  appellee's  inspector  of  engines  and 
tenders  at  Dalhart,  Tex.,  and  who  Inspected 
tbe  tender  in  question  shortly  prior  to  the 
wreck,  to  testify,  over  appellant's  objection, 
that  John  Stewart,  a  son  of  witness,  was  a 
fireman  on  said  engine,  that  he  was  killed  in 
the  wreck,  and  that  witness  knew  at  tbe 
time  he  made  tbe  Inspection  stated  that  bis 
said  son  would  go  out  on  said  engine  as  fire- 
man on  Its  next  trip.  The  objection  was 
that,  the  witness  not  having  been  contradict- 
ed or  impeached,  his  testimony  could  not  be 
thus  supported,  Tbe  same  witness,  as  also 
3.  A.  McDonough  and  B.  A.  Stewart,  was  per- 
mitted to  testify  that  the  method  of  Inspec- 
tion in  use  by  the  appellee  at  Its  shops  in 
Dalhart  was  the  same  kind  and  cbaracter 
of  Inspection  as  Is  In  use  among  all  up-to- 
date  railways  In  the  country,  to  which  It 
was  objected  In  substance  that  tbe  testi- 
mony was  Incompetent  We  find  no  error  la 
the  rulings  thus  complained  of.  The  evi- 
dence shows  without  contradiction  that  the 
witness  R.  A.  Stewart  was  an  exceptionally 
competent  car  Inspector  of  long  experience. 
He  detailed  minutely  the  method  and  man- 
ner of  the  Inspection  given  the  tender  In 
question  the  eTening  before  tbe  accident; 
and  the  fact  that  he  knew  that  his  son  was 
to  go  out  as  fireman  upon  that  engine,  and 
tbe  fact,  If  such  It  was,  that  the  inspection 
was  the  same  in  kind  and  character  as  that 
In  use  among  the  railways  of  the  country, 
were  circumstances,  we  think,  relevant  to 
tbe  issue  of  negligence  charged  in  this  par- 
ticular. It  is  true  that  due  care  la  inspec- 
tion could  not  be  established  by  sbowing 
merely  that  tbe  Inspection  bad  been  in  agree- 
ment with  a  custom  of  railways ;  but  where. 


Digitized  by 


Google 


Tex.) 


MBCASKflT  T.  MOBBia 


1085 


as  here,  no  crltlciBm  Is  urged  to  the  manner 
or  method  of  Inspection  shown,  it  certainly 
cannot  cbnatitute  error  to  also  show  that  it 
was  in  accord  with  generally  approved 
methods. 

All  other  assignments  of  error  relate  to 
the  action  of  the  court  In  giving  and  refusing 
charges.  We  deem  it  unnecessary  to  discuss 
the  several  questions  presented  under  these 
assignments.  They  have  all  been  carefully 
considered,  and  we  have  concluded  that  they 
Bhonld  be  overruled,  on  the  ground  that  the 
errors,  If  any,  are  Immaterial  because  of  onr 
further  conclusion  that  there  is  no  phase 
of  the  proof  that  would  have  authorized  a 
▼erdict  In  appellant's  favor.  In  addition  to 
the  facts  already  stated,  it  was  shown  without 
contradiction  that  on  the  evening  before  the 
accident  B.  A.  Stewart,  a  competent  inspect- 
or of  engines  and  tenders,  made  a  careful 
Inspection  of  the  wheel  causing  the  wreck, 
and  that  he  failed  to  discover  the  defect  in 
the  flange  causing  the  tender's  derailment 
A.  A.  Hilton  testified  without  contradiction 
that  he  was  vice  president  and  general  man, 
ager  of  the  Chicago  Car  Wheel  &  Foundry 
Company,  that  he  manufactured  the  partic- 
ular wheel  in  controversy,  minutely  describ- 
ing the  composition,  manufacture,  and  tests 
thereof,  and  said  they  were  all  "the  best  on 
earth."  Fred  O.  Bonnell  also  testified  to  the 
effect  that  he  was  appellee's  engineer  of 
tests,  and  that  It  was  his  duty  to  prescribe 
the  size,  weight,  and  composition  of  car 
wheels  purchased  by  appellee.  He  described 
the  test  and  stated  that  1  wheel  out  of  every 
SO  purchased  by  appellee  was  subjected  to 
this  test;  that  he  had  made  a  mechanical 
analysis  of  the  broken  pieces  of  flange  shown 
to  him,  and  this  analysis  showed  the  proper 
component  parts  of  the  car  wheel  purchased 
by  appellee  as  prescribed  by  the  witness; 
that  the  metal  was  properly  chilled ;  that  the 
crack  which  was  shown  by  the  evidence  was 
produced  by  the  contraction  of  the  metal; 
that  the  crack  might  be  visible,  and  it  might 
not;  that  It  Is  a  defect  that  has  never  been 
detected  by  Inspection,  to  his  knowledge; 
that  in  his  opinion  It  is  utterly  impossible  to 
discover  such  a  defect  with  the  naked  eye; 
that  It  would  probably  be  discovered  by  tak- 
ing the  wheel  ofT  and  examining  the  defect 
with  a  magnifying  glass.  While  the  evi- 
dence tended  to  show  that  the  broken  flange 
presented  In  one  or  more  places  the  appear- 
ance of  an  old  crack,  we  find  no  testimony 
whatever  sufficient  to  sustain  a  finding  that 
the  defect  in  the  flange  was  such  as  should 
have  been  discovered  by  the  exercise  of 
ordinary  care.  In  argument,  some  force  is 
attached  to  the  statement  of  the  witness  that 
but  1  wheel  ont  of  every  50  purchased  was 
sabjected  to  the  prescribed  test  of  appellee's 
engineer  of  tests.  No  proof  was  oflfered  In 
behalf  of  appellant  that  other  or  further 
test  was  necessary  or  usual,  and  no  evidence 
eren  tending  to  show  that  the  customary 


test  was  not  apptteA  to  flie  very  wheel  In 
controversy. 

The  only  remaining  ground  of  negligence 
as  charged  was  the  failure  of 'the  engineer 
to  stop  the  train  after  discovering  the  dan- 
ger. W.  S.  Ford,  who  was  called  as  a  wit- 
ness for  plaintiff,  testlfled  that  he  was  the 
locomotive  engineer,  operating  the  engine  In 
question  at  the  time;  that  he  was  on  the 
tank  steps  just  before  the  wreck  occurred ; 
that  he  had  discovered  that  something  was 
wrong  and  was  trying  to  locate  it;  that 
he  heard  a  noise  that  was  a  little  different 
from  what  he  was  used  to,  and  thought  to 
see  what  it  was.  The  following  language 
of  this  witness  Is  pertinent  on  this  point: 
"As  soon  as  I  heard  the  noise,  I  tried  to 
locate  It  and  couldn't,  and  I  started  to  get 
down  on  the  tank  steps,  and  did  get  down 
on  the  step;  but  before  I  could  get  tn  a 
position  to  look  to  see  I  saw  some  dust  fly- 
ing and  I  made  up  my  mind  that  something 
was  wrong,  and  I  started  back  to  stop  the 
engine.  I  snpimse  all  of  this  was  done  In 
less  time  than  it  takes  to  tell  It  The  wreck 
occurred  right  after  I  got  back  in  the  cab." 
Appellant  himself  testtfles  as  follows:  "I 
was  at  that  time  [at  the  time  of  the  wreck] 
on  the  fourth  car  from  the  engine.  I  was 
occupying  that  position  under  the  orders  of 
the  conductor.  He  told  me  to  watch  the 
flrst  six  cars  in  the  train;  that  he  wanted 
to  make  a  good  run.  He  wanted  me  to 
Watch  out  for  hot  boxes.  After  I  saw  the 
dust  flying,  the  next  thing  I  saw  after  I 
came  to  was  the  wreck.  When  I  came  to  my- 
self, I  was  about  50  feet  from  the  right  of 
way  and  about  60  feet  from  where  I  was 
at  the  time  I  saw  the  dust  flying."  The  evi- 
dence otherwise  shows  that  the  train  was 
making  about  its  usual  speed  of  25  miles  an 
hour,  and  we  conclude  that  there  is  scarcely 
a  «uggestion  of  negligence  on  the  part  of 
the  engineer  In  falling  to  stop  his  train. 

We  think,  after  careful  consideration  of 
all  the  evidence,  that  the  judgment  must 
be  affirmed ;  and  It  is  so  ordered. 


MBCASKEY   v.  MORRIS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  28, 

1905.) 

L  ApfbaI/— Objsctionb  Not  Raised  Bklow 
— SuBuissioN  OF  Issues. 
Under  Sayles'  Ann.  Civ.  St  1897,  art 
1331,  providing  that  the  failure  to  aubmit  any 
issue  shall  not  be  ground  for  reversal,  unless  its 
submission  has  been  requested  in  writing,  the 
failure  of  the  court  to  submit  the  entire  case 
to  the  jury  was  not  ground  for  reversal  of  a 
judgment  for  plaintiff,  where  the  case  was  sub- 
mitted on  special  issues  at  the  request  of  plain- 
tiff's counsel,  and  defendant  made  no  objection 
to  snch  submission,  but  onl^  objected  to  the 
failure  of  the  court  to  submit  all  issues,  and 
a  special  issue  requested  by  defendant  was 
submitted,  and,  the  facts  being  undisputed, 
there  was  nothing  in  the  evidence  requirmg  a 
submission  of  other  Issues. 


Digitized  by  LjOOQIC 


1086 


89  SOUTETWBSTERN  REFOBTRB. 


(Tex. 


2.  Homestead— Rights  or  Stjbviviwo  Spoukb 

— Abakdonvent. 
A  widow  to  whom  the  probate  court  a*- 
alined  a  hoiqestead  in  the  land  of  her  deceased 
husband,  but  who  abandoned  such  homestea^ 
and  ceased  to  use  or  claim  her  homestead 
right,  and  lived  ht  another  place,  was  entitled 
auy  to  her  undivided  one-third  interest  for  life 
in  the  land  of  her  deceased  husband. 

[Eid.  Note. — For  cases  in  noint,  see  vol.  25, 
Cent  Dig.  Homestead,  S}  277,  284.] 

S.  Tenants  in  Common— Rents  and  Pbotitb 
— Appbopbiation  by  Co-Tbnant— Effect. 
The  fact  that  a  tenant  in  common  appro- 
priated for  a  series  of  years  the  rents  and  profits 
of  the  estate  for  her  ovm  use  and  benefit  does 
not  deprive  her  co-tenants  of  their  right  to  be 
let  into  possession  when  they  deem  proper  to 
assert  sach  right. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4B, 
Cent  Dig.  Tenancy  in  Conunon,  Sl  83-40.] 

Appeal  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Judge. 

Action  by  R.  L.  Morris  and  others  against 
O.  B.  Mecaskey.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

T.  J.  McMurray,  for  appellant  B.  B. 
Carswell,  for  appellees. 

CONNER,  C.  J.  Appellees  instituted  this 
suit  In  the  district  court  of  Wise  county  on 
tbe  24th  day  of  August,  1904,  In  the  usual 
form  of  trespass  to  try  title,  to  recover  the 
350  acres  of  land  Involved  in  the  controversy. 
Appellant  answered  by  a  plea  of  not  guilty. 
The  trial  resulted  In  a  Judgment  for  appellees 
for  all  of  the  land  in  controversy,  except  that 
appellant  was  awarded  a  possessory  inter- 
est of  an  undivided  one-third  of  150  acres  on 
the  north  end  of  the  survey.  It  appears 
beyond  dispute  that  the  land  was  owned  by 
one  John  Crutchfleld  at  the  time  of  his  death 
in  1886.  Appellees  are  the  vendees  of  his 
heirs  and  of  the  surviving  wU&  It  was,  how- 
ever, the  community  property  of  John 
Crutchfleld  and  a  former  deceased  wife,  but 
In  1887  160  acres  off  the  south  end  of  the 
survey  was  set  apart  to  the  surviving  wll|e 
as  a  homestead.  She  continued  to  occupy 
and  use  and  control  the  entire  survey  for  a 
number  of  years.  In  July,  1808,  the  sur- 
viving wife  leased  the  entire  premises  to 
one  J.  M.  Stout  for  a  term  of  four  years. 
On  tbe  24th  day  of  August,  thereafter,  ap- 
pellant, with  Mrs.  Crutchfleld's  consent,  pur- 
chased the  Stout  lease,  and  at  Its  expiration 
entered  Into  a  new  lease  with  her  for  a  term 
beginning  on  the  2d  day  of  November,  1901, 
and  extending  to  December  31,  1907.  The 
case  was  submitted  to  the  Jury  upon  special 
issues,  in  answer  to  which  the  Jury  found, 
In  addition  to  rental  values,  that  the  children 
and  grandchildren  of  John  Crutchfleld  knew 
that  Emma  Crutchfleld,  the  surviving  wife, 
was  renting  and  collecting  rents  from  the 
entire  premises  and  applying  them  to  her 
own  use,  and  acquiesced  therein. 

In  the  first  assignment  of  error  it  is  nrgent- 
ly  insisted  that  the  court  erred  In  not  sub- 
mitting the  entire  case  to  the  Jury.    We 


think  tbe  court's  explanation  to  tbe  bill  of 
exceptions  effectually  disposes  of  this  con- 
trition. As  explained  by  tbe  court,  it  ap- 
pears that  tbe  case  was  submitted  upon 
special  issues  at  the  request  therefor  bj- 
appellees'  counsel,  and  that  appellant  made 
no  objection  to  the  submission  of  tbe  case 
on  special  issues,  "but  only  to  the  failure  of 
the  court  to  submit  all  issues."  Article  1331, 
Sayles'  Ann.  Civ.  St  1897,  enacted  since  the 
rendition  Of  many  of  the  decisions  cited  in 
appellant's  behalf,  expressly  provides  that 
the  failure  to  submit  any  Issue  upon  the  trial 
of  a  case  shall  not  be  deemed  a  ground  for 
reversal  of  the  Judgment  upon  appeal  or  a 
writ  of  error,  unless  Its  submission  has  been 
requested  In  writing  by  the  party  complain- 
ing of  the  Judgment  Appelant  requested 
the  submission  of  but  a  single  Issue,  which 
was  given  by  tbe  court,  and  we  find  nothing 
In  the  evidence  requiring  the  submlssdou 
of  a  further  Issue.  The  facts  as  to  the  noe 
are  undisputed,  and  the  court  would  have 
been  fully  authorized  to  Instruct  tbe  Jvry 
accordingly. 

Under  the  remaining  assignments  It  Is 
Insisted  that  appellant  was  entitled  to  the 
whole  of  the  homestead  as  well  as  to  the 
whole  of  the  remainder  of  the  survey  during 
the  term  of  his  lease:  but,  as  presented  to  as. 
we  fail  to  find  error  in  the  Judgment  In.  thl--^ 
respect  Emma  Crutchfleld,  upon  the  death 
of  her  husband,  was  entitled  but  to  an  un- 
divided one-third  Interest  for  life  In  the  land:; 
owned  by  John  Crutchfleld,  and,  under  the 
order  of  the  probate  court  of  Wise  county. 
entitled  to  the  use  of  tbe  homestead  during 
such  period  as  she  saw  proper  to  occupy  It  as 
such.  There  Is  nothing,  however.  In  the  evi- 
dence to  indicate  that  at  the  time  of  the 
rendition  of  the  Judgment,  or  even  at  th-^ 
time  of  the  execution  of  the  lease  to  ap- 
pellant, Emma  Crutchfleld  was  using  or 
claiming  the  homestead  right  On  the  con- 
trary, the  evidence  Indicates  that  she  was 
living  at  another  and  a  different  place,  and. 
so  far  as  the  record  Informs  us,  had  aban- 
doned her  homestead.  If  so,  the  sole  right 
she  could  claim  was  the  undivided  one-tliird 
Interest  mentioned,  and  this,  in  effect  was 
awarded  to  appellant  by  tbe  terms  of  tbe 
Judgment;  it  being  provided  that  writ  of 
possession  should  not  forthwith  issue. 

Some  contention  Is  made  that  tbe  yendors 
of  appellees  were  estopped  from  disputing  tbe 
act  of  Emma  Crutchfleld  In  the  execution  of 
the  leases  mentioned.  Tbe  mere  fact,  bow- 
ever,  that  Emma  Crutchfleld,  as-  one  of  tfa«' 
tenants  in  common,  for  a  series  of  years  ap- 
propriated the  rents  and  profits  of  tbe  estate 
for  her  own  use  and  benefit  would  not  <le- 
prive  the  other  tenants  of  tlieir  right  to  be 
let  Into  possession  when  they  saw  proper  to 
assert  that  rlj^t  Tbere  is  no  basis  in  tlw^ 
evidence  for  appellant's  contention  tbat  at 
the  time  of  the  execution  of  bia  lease  Bmaia 
Crutchfleld  represented  that  she  was  actlns 
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for  the  other  hein  as  well  as  for  herself,  or 
that  appellant  was  thereby  Induced  to  ac- 
cept the  lease.  On  the  contrary,  Bmma 
Cmtchfleld  testified,  without  contradiction  by 
appellant,  that  at  the  time  of  the  execution 
of  his  lease  she  objected  to  the  term  on  the 
gronnd  that  they  might  want  to  sell  the  land, 
and  appellant  replied  that  a  lease  was  always 
made  subject  to  sale. 

As  assigned,  we  find  no  error,  and  the  Judg- 
ment Is  accordingly  aflSrmed. 


WILDER  et  al.  t.  MORBN. 

(Court  of  CItU  Appeals  of  Texas.    Oct  28, 

1905.) 

1.  MoBTOAOxa  —  Dxxn  or  Tbcbt  —  Fobkcix)- 
8UBX  —  Sdbbtitdtioh  op  Tbvstee  —  EJvi- 

DXNCE. 

In  a  suit  to  cancel  a  sale  under  a  deed  of 
trust  by  substituted  trustee,  the  evidence  held  to 
warrant  a  finding  that  the  appoinonent  of  the 
substituted  trustee  was  made  by  one  other  than 
the  holder  of  the  note  secured,  acting  in  the 
name  of  and  for  the  holder. 

2.  FowzBS— Extent  of  Powkb— Mostqaoxs— 
Substitution  of  Tbustxx. 

Where  a  trust  deed  authorised  the  holder 
of  the  note  secured  to  appoint  a  substltnted 
trustee,  the  agent  of  the  holder  of  the  note, 
authorized  by  such  holder  by  power  of  attorney 
to  sell  and  convey  her  real  estate,  execute 
deeds,  and  do  any  act  concerning  the  premises, 
had  no  authority  to  appoint  a  substituted 
trustee. 

Appeal  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Judge. 

Suit  by  Frances  Wilder  and  others  against 
Ellas  Moren.  From  a  decree  in  favor  of  de- 
fendant, complainants  appeal.    AflSrmed. 

T.  J.  McMurray,  for  appellants.  J.  M. 
Baabam,  for  appellee. 

Conclusions. 

STEPHENS,  J.  This  appeal  to  from  a 
Judgment  canceling  a  sale  of  lands  situated  in 
Wise  county,  Tex.,  made  under  a  deed  of 
trust  by  a  substituted  trustee;  the  original 
trustee  named  therein  having  died.  The  deed 
of  trust  was  made  to  secure  the  payment  of 
a  promissory  note  in  the  sum  of  |700,  pay- 
able to  the  order  of  tne  Bunnell  &  Bno  Invest- 
ment Company,  and  named  William  8.  Eno 
as  trustee.  On  the  subject  of  substitution.  It 
contained  the  following  provision:  "Should 
the  said  W.  S.  Eno,  the  said  trustee,  fail  or  re> 
fuse  or  be  unable  or  disqualified  from  acting 
hereunder,  the  payee  or  liolder  of  said  note  shall 
bare  power  to  appoint  as  trustee  a  substitute 
or  successor,  such  appointment  to  be  evi- 
denced by  an  instrument  signed  and  aclcnowl- 
edged  by  the  payee  or  holder  of  the  note ;  and 
thereupon  said  described  party  shall  become 
vested  In  said  snbstitnte  or  successor  in  trust, 
with  all  the  powws,  duties,  and  obligations 
herein  conferred  upon  said  W.  S.  Eno,  trus- 
tee." After  the  death  of  Eno,  and  while 
Frances  D.  Wilder,  one  of  the  appellants, 


was  the  bolder  of  the  note  secured  by  the 
deed  of  trust,  S.  M.  Gose  was  appointed  trus- 
tee instead  of  Eno  by  an  instrument  made 
and  acknowledged  In  the  name  of  Frances  D. 
Wilder,  by  H.  W,  Chester  as  attorney  in  fact 
This  instrument  was  executed  in  the  state  of 
Michigan,  but  when  or  how  It  was  delivered 
to  S.  M.  Gose  does  not  distinctly  appear;  be 
only  testifying:  "I  received  papers  from 
Mrs.  Wilder,  making  me  substitute  trustee." 
Mrs.  Wilder  seems  to  have  been  a  resident  of 
the  state  of  Ohio,  and  had  executed  a  power 
of  attorney  to  Henry  W.  Chester,  authorizing 
him  to  sell  and  convey  any  and  all  real  estate 
which  she  then  or  thereafter  might  own,  or  in 
which  she  might  thereafter  become  inter- 
ested, "in  state  of  South  Dakota,  or  any  state 
of  the  United  States  of  America,"  and  to 
collect  all  money  paid  or  notes  given  there- 
for; also  to  execute  all  deed  or  deeds  there- 
for, and  all  releases  of  any  mortgage  or  mort- 
gages that  she  might  then  or  thereafter  own 
on  any  property,  wherever  the  same  might  be 
located,  g^lvlng  and  granting  to  him  "full  pow- 
er and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  prem- 
ises, as  fully,  to  all  intents  and  purposes," 
as  she  might  or  could  do  if  personally  pres- 
ent, "with  full  power  of  substitution  and  rer* 
ocatlon."  The  case  was  tried  before  the 
court  without  a  Jury,  and  comes  here  with- 
out findings  of  fact  or  conclusions  of  law. 

Evidently,  the  court  was  warranted  In  find- 
ing, if  not  required  to  find,  that  the  appoint- 
ment of  S.  M.  Oose,  who  made  the  sale  as 
substitute  trustee,  was  that  of  Henry  W. 
Chester,  acting  In  the  name  of  and  for  the 
holder  of  the  note.  The  general  unexplained 
statement  of  S.  M.  Gose  that  he  received 
papers  from  Mrs.  Wilder,  so  much  rolled  on 
by  appellants,  did  not  require  the  court  to 
find  that  she  had  delivned  the  power  of  attoi^ 
ney  to  him,  otherwise  than  through  her  agent 
Henry  W.  Chester,  who  had  executed  it;  if, 
indeed,  the  case  would  be  materially  different 
bad  she  delivered  it  to  him  in  person,  since 
she  had  not  herself  signed  and  acknowledged 
the  instrument  of  subsfitution,  as  provided  In 
the  deed  of  trust  We  therefore  bold  with 
the  trial  court  that  the  agent  of  Mrs.  Wlldw 
had  not  power  to  select  the  trustee  to  make 
the  sale;  the  maxim  delegatus  non  potest 
delegare  applying,  rather  than  the  maxim 
qui  facit  per  alium  faclt  per  se. 

The  Judgment  is  therefore  affirmed. 


DALLAS  CONSOLIDATED  ELECTRIC 

ST.  BY.  CO.  V.  BLACK. 

(Court  of  Civil  Appeals  of  Texas.  Nov.  1, 1905.) 

1.  Tbiai.  —  Aboumxht  or  ConMsxi.— Appkai. 
TO  Sticpatht. 
Where,  in  an  action  against  a  corporation 
for  injuries,  the  evidence  was  conilicting,  it 
was  prejudicial  error  for  counsel  for  plamtilt 
to  argue  that  plaintiff  was  a  poor  girl,  and  de- 
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(entiant  a  rich  corporatiwi;  though  such  facta 
were  in  evidence. 

[Ed.  Note. — For  cases  in  point,  we  T<d.  46, 
Cent  Dig.  Trial,  §  306.] 

2.  Damages— BviDEHCB—BoDiLT   Condition 

—Cause. 

In  an  action  for  injuries,  it  was  proper 
to  permit  plaintiff's  medical  witness  to  testify 
on  cross-examination  as  to  what  effect  confine- 
ment in'  a  schoolroom  for  a  number  of  years 
would  have  had  upon  the  plaintiff  in  producing 
her  then  condition. 
8.  Sai£e— Petition— AixBGATioif  as  to  In- 

JTJBIES. 

In  an  action  for  injuries,  plaintiff,  if  alie 
knew  the  extent  of  her  injuries,  should  have 
alleged  them  more  specifically  than  as  injuries 
to  the  head,  heart,  nervous  system,  etc.,  or  so 
framed  the  petition  as  to  show  that  they  could 
not  be  more  specifically  described. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS^ 
Cent.  Dig.  Damages,  §  410.] 

4.  Cabbiebs  —  AixEaATioN  or  Nkoliobnck. 
In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  paesenger,  an  allegation 
that  defendant  n^ligently  left  a  banana  peeling 
on  the  floor  of  a  car,  that  plaintiff  did  not  see 
it,  and  stepped  on  it,  and  sustained  an  injury, 
were  sufficient;. it  not  being  necessary  to  allege 
that  it  remained  there  any  certaiA  length  of 
time,  although  such  an  allegation  would  have 
been  necessary  if  the  banana  peeling  had  been 
left  there  by  some  one  other  than  the  carrier's 
agents. 

Appeal  from  District  Court,  Dallas  Oonnty; 
T.  F.  Nash,  Judge. 

Action  by  Miss  Tommie  Black  against  tbe 
Dallas  Consolidated  Electric  Street  Ballwajr 
Company.  From  a  Judgment  in  tayor  of 
plaintiff,  defendant  appeals.    Beversed. 

Finley,  Knight  &  Harris,  for  appellant 
Crane  &  Gilbert,  for  appellee. 

FI8HEB,  a  J.  This  is  an  action  for  dam- 
ages by  Miss  Black  against  tbe  Street  Rail- 
way Company  for  injuries  sustained  while  a 
passenger  on  one  of  tbe  appellant's  cars. 
Verdict  and  Judgment  was  in  her  favor  for 
^,000.  The  grounds  of  negligence  alleged 
were  that  the  defendant  street  railway  com- 
pany was  negligent  in  constmctlng  the  steps 
of  its  car,  upon  which  passengers,  and  par- 
ticularly ladies,  are  compelled  to  step  in 
getting  on  and  off  the  cars;  that  tbe  steps 
were  constructed  of  wood,  leaving  an  opening 
therein  from  tbe  top,  extending  through  the 
same;  that.  In  attempting  to  alight  from  said 
car,  she  stepped  on  a  banana  peeling,  which 
caused  her  to  slip  on  and  down  the  wooden 
step  above  mentioned,  and  that  the  toes  of 
her  foot  slipped  through  the  wooden  step  so 
negligently  left,  causing  her  to  fall  violently, 
and  in  the  fall  the  bones  of  her  toes  and 
ankle  were  dislocated  and  broken;  that  the 
defendant  company  negligently  left  a  bana- 
na peeling  on  the  floor  of  the  car,  between 
tbe  seat  on  which  she  was  sitting  and  tbe  one 
Immediately  in  front  of  her,  and  that.  In  the 
hurry  In  getting  on  said  car  and  off  the  same, 
she  did  not  see  the  banana  peeling,  did  not 
know  it  was  there,  and  stepped  on  It,  which 
caused  her  foot  to  slip  on  the  woodoi  step 
and  get  caught  in  tbe  bole,  as  alleged. 


Tbe  case  to  reversed  on  accoont  of  tbe  error 
pointed  out  in  tbe  twelfth  assignment    The 
bill  of  exceptions  which  presents  tbis  ques- 
tion Is  as  follows:    "Be  it  remembered  that 
on  tbe  trial  of  the  above  numbered  and  en- 
titled cause  plaintifTs  attorney  propounded  to 
Miss  Tomrale  Black,  the  plaintiff,  sulwtan- 
tlally  the  following  question,  if  she  had  ever 
had  any  heart  trouble  prior  to  tbe  accident,  and 
she  answered  that  she  had  none.    Then  coun- 
sel for  the  defendant  asked  her  if  she  was  not 
more  unfortunate  than  most  young  ladles,  if 
she  had  never  had  any  heart  trouble,  and  if 
she  did  not  think  there  was  yet  hopes  for  her. 
To  this  she  replied  that  she  had  no  time  to 
devote  to  sentiment;  that  she  had  to  work 
for  a  living,  and  her  only  thought  had  been 
to  support  herself  and  her  widowed  mother: 
that  during  the  progress  of  the  trial  the  wit- 
ness Jack  Goldman  was  placed  on  tbe  stand 
by  the  plaintiff,  and  testified,  among  otbo- 
things,  to  tbe  fact  that  there  was  a  banana 
peel  on  tbe  floor  between  the  seat  on  which 
Miss  Black  sat  at  the  time  of  the  accident  and 
the  one  immediately  in  front  of  her,  and  be 
testified  to  having  seen  her  after  she  bad 
fallen,  and  assisted  in  putting  her  on  tbe 
car  again,  and  taking  her  to  her  home,  and 
that  he  observed  that  tbe  banana  peel  be- 
tween the  seats,  about  which  he  testified,  had 
been    stepped   on.    Defendant's   counsel,    on 
cross-examination,    asked   him    substantially 
if  he  did  not  state  to  Mr.  Jones,  one  of  tbe 
employes  of  the  defendant  company,    at  a 
certain  time  and  place  [naming  them],  that 
the  banana  peel  on  defendant's  car  had  not 
l>een  stepped  on.    To  this  the  witness  replied 
that  he  bad  made  no  such  statement;  he  had 
made  the  same  statement  to  Mr.  Jones  tbat  be 
had  made  on  the  trial.    After  having  laid 
this  predicate,  the  defendant  did  not  intro- 
duce the  witness  Jones  to  contradict  said 
Goldman.    In  this  state  of  the  record,  while 
defendant's  counsel,  R.  B.  !•.  Knight,    Esq., 
was  making  his  argument  to  the  Jury,  In  dis- 
cussing the  testimony  of  the  witness  Jack 
Goldman,   in  reference  to  the  banana,    peel 
having  been  stepped  on,  he  used  substantially 
tbe  following   language:    *I  do  not  like  a 
witness  like  Goldman,  who  will  make  one 
statement  to  me  on  outside  of  tbe  courtbonae. 
and  make  another  statement  Inside  of  the 
courthouse.'    Plaintiff's  counsel,  in  conclod- 
ing  tbe  argument  for  tbe  plaintiff,  referring 
to  this  statement  of  Mr.  Knight,  used  sub- 
stantially the  following  language:    Ttiat  Mr. 
Knight  knew  that  his  conduct  was  not  fair 
to  the  witness;  that  if  he  Intended  to  Inti- 
mate to  the  Jury  that  the  witness  bad  made 
a  statement  to  bim  [counsel]  different  troia 
what  he  had  made  in  the  courtroom  fm  the 
trial,  that  be  should  have  laid  ttie  predicate 
to  have  contradicted  him,  and  then  got  on  tlie 
witness  stand  and  testified,  and  not  andet- 
take  to  supply  his  ladc  of  testimony  by  u« 
statement  as  counsel;  and  added  tbat  tbey 
bad  laid  one  predicate  to  contradict  Goldman 
by  the  witness  Jones,  bot^tbe  Jury  had  ofc- 
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served  that  the  witness  Jones  had  not  been 
brought  forward.' '  To  this  llr.  Knight,  conn- 
sel  for  the  defendant,  stated  In  the  presence 
of  the.  conrt  and  the  Jury  that  the  witness 
Jones  was  sick  In  bed  and  unable  to  come, 
wberenpon  counsel  for  the  plalntifl  retorted 
that.  If  that  were  true,  he  ought  to  have 
asked  to  have  the  case  postponed  until  that 
witness'  presence  could  have  been  secured, 
and  that  he  [counsel  for5>Ialntlff]  would  not 
have  opposed  It;  and  then  added:  That  was 
an  unfair  argument  for  Bob  to  use  [meaning 
Mr.  Knight].  If  he  wished  to  use  an  argu- 
ment of  that  character,  he  should  have  waited 
until  he  had  an  able-bodied  plaintiff  to  oppose 
him,  and  should  not  have  used  such  an  argu- 
ment in  a  case  like  this,  where  the  plaintiff 
Is  a  poor  girl,  compelled  to  support  a  widowed 
mother,  and  where  his  client  is  a  rich  corpo- 
ration.' To  this  argument  by  plaintiff's 
counsel  defendant,  by  W.  R.  Harris,  its  coun- 
sel, then  and  there  in  open  court  objected,  for 
the  reason  that  it  was  highly  prejudicial  to 
the  interests  of  defendant  for  plaintiff's  coun- 
sel la  his  argument  to  get  out  of  the  record, 
and  comment  upon  the  relative  wealth  of  the 
contesting  parties,  and  to  comment  upon  the 
fact  that  plaintiff  was  not  able-bodied,  and 
was  compelled  to  support  a  widowed  mother, 
and  verbally  asked  the  court  to  instruct  the 
Jury  that  such  remarks  were  Improper,  and 
cot  to  consider  same;  which  request  was  In 
an  undertone  to  the  court,  and  was  not  heard 
by  the  Jury.  The  court  overruled  defendant's 
said  objection,  but  not  In  a  tone  to  be  heard 
by  the  Jury,  and  refused  and  failed  to  in- 
struct the  Jury  that  such  remarks  were  im- 
proper, and  refused  to  Instruct  the  jury  to 
disregard  the  same,  and  the  defendant  then 
and  there  In  open  court  excepted  to  the  said 
remarks  of  plaintiff's  counsel,  and  then  and 
there  excepted  to  the  court's  failure  and  re- 
fusal to  sustatu  its  said  objection,  and  then 
and  there  excepted  to  the  court's  failure  and 
refusal  to  Instruct  the  Jury  that  said  remarks 
were  Improper  and  to  disregard  the  same, 
and  here  now  tenders  Its  bill  of  exception, 
and  a^ks  that  the  same  be  allowed  and  ap- 
proved and  made  a  part  of  the  record  herein, 
which  is  accordingly  done." 

The  special  ground  of  objection  urged  in 
tills  bill  of  exception  Is  contained  in  the  fol- 
lowing language:  "That  it  was  an  unfair 
argument  for  Bob  to  use  [meaning  Mr. 
Knight,  whom  it  appears  was  an  attorney 
for  the  appellant];  if  he  wished  to  use  an 
argument  of  that  character,  he  should  have 
waited  until  be  had  an  able-bodied  plaintiff 
to  oppose  him,  and  should  not  have  used 
trach  an  argument  in  a  case  like  this,  where 
tbe  plaintiff  is  a  poor  girl,  compelled  to  sup- 
port a  widowed  motber,  and  where  his  client 
Is  a  rich  corporation."  Tbe  evidence  In  the 
record  as  to  the  main  facts  of  the  case — ^those 
determining  whether  or  not  the  street  rail- 
way company  was  guilty  of  negligence,  and 
wbether  the  plaintiff  was  injured  to  the  ex- 
tent alleged— was  conflicting;  and,  if  the 
88  S.W.— ea 


Jury  had  returned  a  verdict  in  favor  of  tbe 
appellant  on  the  facts  as  shown  in  the  record, 
we  are  free  to  state  that  we  could  not  have 
disturbed  it  Now  the  question  arises  wheth- 
er or  not,  In  view  of  the  evidence  in  this  con- 
dition, the  argument  of  the  counsel,  as  stated, 
was  of  a  nature  calculated  to  Influence  the 
Jury.  As  to  whether  or  not,  as  a  matter  of 
fact,  tbe  Jury  was  actually  influenced,  it  is 
Impossible  to  say;  but  whether,  in  view  of 
the  conflict  In  the  evidence,  It  was  of  a  nature 
calculated  to  influence  the  verdict,  is  proba- 
ble. To  insist  to  the  jury  that  the  plaintiff 
was  a  poor  girl,  and  that  the  defendant  was  a 
rich  corporation,  was  an  argument,  to  say 
the  least,  of  a  nature  that  might  be  calculat- 
ed to  Influence  the  Jury  to  turn  the  scale  in 
favor  of  the  poor  girl  against  tbe  rich  cori)o- 
ratlon.  We  might  indulge  In  an  extensive 
argument  along  this  line,  in  order  to  demon- 
strate the  effect  and  Influence  an  argument  of 
this  nature  might  have  upon  the  mind  of  the 
jury;  but  its  unwise  effect  Is  so  clear  that 
demonstration  Is  unnecessary.  It  is  con- 
tended that  the  evidence  tends  to  show  that 
these  facts  existed.  Suppose  that  to  be  true, 
that  would  not  Justify  the  argument  If  the 
evidence  should  show  that  one  of  the  parties 
was  rich  and  the  other  poor,  it  would  not  au- 
thorize counsel.  In  discussing  the  case  to  tbe 
Jury,  to  make  use  of  that  fact. 

The  thirteenth  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  permitting 
the  plaintiff's  witness  Dr.  Mclver  to  answer 
a  question  propounded  to  him  by  counsel  for 
defendant,  as  will  more  fully  appear  from  bill 
of  exceptions  No.  5.  We  tbink  that  this  evl- 
draice  was  admissible.  What  effect  conflne- 
ment  In  the  schoolroom  for  that  number  of 
years  would  have  upon  the  plaintiff  in  pro- 
ducing her  present  condition  was  proper  to 
be  shown. 

The  question  presented  in  the  ninth  as- 
signment of  error  will  doubtless  be  corrected 
upon  another  trial.  The  evidence  is  some- 
what obi^cure  as  to  the  value  and  the  reason- 
able amount  of  the  medical  expenses. 

The  third  assignment  needs  some  explana- 
tion. The  petition  alleged  Injuries  to  the 
kidneys,  heart,  bead,  nervous  system,  etc. 
It  may  be  that  these  averments  were  not 
full  enough,  in  view  of  the  facts.  If  the 
plaintiff  knew  of  the  extent  of  the  injuries 
to  her  kidneys,  heart,  head,  and  nervous 
system,  it  ought  to  be  alleged;  if  not,  the 
petition  ought  to  be  so  framed  as  to  show 
that  they  could -not  be  more  specifically  de- 
scribed. 

In  concluding  the  opinion,  we  only  desire 
to  notice  the  first  and  second  assignments  of 
error,  which  complain  of  the  averments  of 
the  petition.  The  petition  alleged  that  the 
defendant  negligently  left  a  banana  peeling 
on  the  fioor  of  the  car  between  the  seat  on 
which  she  was  sitting  and  tbe  one  immedi- 
ately in  front  of  her,  and  In  the  hurry  to  get 
off  the  car,  she  did  not  see  said  banana  peel- 
ing, and  did  not  know  it  was  ^tare^sbe  step- 
Digitized  by  VjOD 


low 


S8  SOnTHWBSTBBN  BBFORTBR. 


Crex. 


ped  npon  It,  and  It  caused  ber  to  slip,  etc.; 
and  fnrtlier  alleged  that  it  was  the  duty  of 
the  company  to  keep  the  floor  in  clean  con- 
dition, etc.  These  averments  were  sufficient 
It  Is  an  allegation  to  the  effect  that  the  de- 
fendant company  left  the  banana  peeling 
upon  the  floor  of  the  car.  If  this  was  true, 
and  that  was  an  act  of  negligence,  and  it  was 
the  cause  of  plaintlfTs  injuries,  she  was  en- 
titled to  recover.  If  the  banana  peeling  was 
left  there  by  some  one  else  than  the  com- 
pany or  those  charged  with  the  duty  of  oper- 
ating the  car,  then  it  would  have  been  neces- 
sary to  have  alleged  the  negligence  in  that 
particular  In  suffering  the  banana  peeling 
to  remain  on  the  floor  of  the  car  a  certain 
length  of  time ;  but  if  the  company  or  those 
In  charge  of  the  car,  who  rested  under  the 
duty  of  exercising  that  high  degree  of  care 
towards  its  passengers,  left  the  banana  peel- 
ing there,  the  company  would  be  liable, 
whether  It  was  averred  or  shown  that  it  re- 
mained there  any  certain  length  of  time  or 
not ;  provided  leaving  a  banana  peeling  there 
under  the  circumstances' would  be  negligence. 

The  averment  with  reference  to  the  con- 
dition of  the  step  was  sufficiently  alleged 
as  an  act  of  negligence.  No  error  is  shown 
in  the  remaining  assignments. 

Judgment  reversed  and  cause  remanded. 


GRAY  et  al.  v.  PRONTBOT. 

(Court  of  Civil  Appeals  of  Texas.  Oct.  18,  1905. 
On  Rehearing,  Nov.  15,  1905.) 

1.  BxcEPTiows,  Bnx  OF— Approval  by  Coubt 
—Necessity. 

Under  the  statutes  requiring  statements  of 
facts  and  bills  of  exceptions  to  be  approved  by 
the  trial  judge,  such  approval  is  essential  to  the 
validity  of  the  documents. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  i  SU.] 

2.  Same— Delegation  of  Aothobitt. 

The  approval  of  a  bill  of  exceptions  by  the 
trial  judge  is  a  judicial  act,  and,  in  the  absence 
of  a  statute  authorizing  It,  he  cannot  delegate 
his  power  in  that  regard  to  any  other  person. 
8.  Same — Time  for  Apfboval. 

The  trial  judge  may  not,  after  the  expira- 
tion of  the  time  allowed  by  order  of  court  to 
file  a  statement  of  facts  and  bill  of  exceptions, 
make  out  or  approve  either  such  statement  or 
bill,  and  his  act  in  attempting  so  to  do  gives  the 
document  no  validity. 

[Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  J  72 '^.J 

4.  Appeai^-Qcestions    Pbebented  —  Motiom 
FOB  Continuance. 

A  ruling  denyint^  a  continuance  will  not  be 
reviewed  on  appeal,  in  the  absence  of  a  proper 
bill  of  exceptions. 

Appeal  from  District  Court  San  Saba 
County ;  Clarence  Martin,  Judge. 

Action  between  G.  W.  Gray  and  others  and 
A.  C.  Frontroy.  Prom  a  judgment  for  the 
latter,  the  former  appeal.    Affirmed. 

P.  M.  Faver  and  Leigh  Burleson,  for  appel- 
lant   Walters  ft  Hagan,  for  appellee. 


KBT,  J.  This  cause  is  snbmltted  on  but  one 
assignment  of  error,  which  complains  of  the 
action  of  the  trial  court  in  overruling  a  mo- 
tion for  a  continuance.  Appellee  has  snbmit- 
ted  a  motion  to  strike  out  the  bill  of  ex- 
ceptions on  which  the  question  referred  to 
is  based,  and  also  to  strike  out  the  state- 
ment of  facts.  The  facts  stated  in  the  motion 
are  verified  by  the  oath  of  one  of  appellee's 
attorneys.  Appellants  have  filed  no  r^ly 
to  the  motion.  The  trial  judge  has  filed  a 
verified  statement  but  it  does  not  controvert 
the  material  facts  stated  in  appellee's  motion. 
The  facts  embodied  in  the  motion  and  shown 
by  the  judge's  statement  may  be  summarized 
as  follows :  The  trial  court  altered  an  order 
allowing  20  days  after  adjournment  within 
which  to  file  a  statement  of  facts  and  bill 
of  exceptions.  Before  the  expiration  of  the 
time  referred  to,  the  trial  Judge,  who  was  then 
holding  court  in  another  county,  received 
from  appellants'  attorney  a  statement  of  facts 
and  bill  of  exceptions.  These  he  examined, 
declined  to  approve,  and  returned  to  appel- 
lants' attorney,  and  authorized  him  to  io^ 
dorse  his  (the  Judge's)  approval  npon  any 
statement  of  facts  and  bill  of  exertions 
which  might  be  agreed  to  by  counsel  for  both 
parties.  -  Thereafter  the  attorneys  represent- 
ing the  parties  agreed  upon  -a  statement  of 
facts,  and  the  attorney  representing  the  ap- 
pellants marked  it  approved,  and  signed  the 
Judge's  name  thereto.  He  also  made  a  sim- 
ilar indorsement  on  the  bill  of  exceptions, 
and  delivered  both  documents  to  the  dei^ 
of  the  court  below  before  the  expiration  of 
the  20  days  after  adjournment  and  the  clerk 
indorsed  his  file-mark  thereon.  The  an- 
controverted  testimony  shows  tliat  appellee's 
attorneys  did  not  agree  to  the  bill  of  ex- 
ceptions, but  did  agree  to  the  statement  of 
facts.  After  the  explratioii  of  the  time  al- 
lowed for  filing  the  statement  of  facts  and 
bill  of  exceptions,  it  seems  that  a  disagree- 
ment arose  concerning  the  validity  of  the 
documents  filed,  especially  as  to  the  bill  of 
exceptions.  This  was  called  to  the  attention 
of  the  trial  Judge,  who  had  the  clerk  forward 
to  him  the  bill  of  exceptions  which  bad  been 
filed.  Upon  inspection  of  it  be  erased  the 
approval  and  his  name,  wtiich  had  beoi  in- 
dorsed thereon,  added  a  modification  to  the 
bill,  and  then  approved  It  According  to  tli« 
Judge's  statement  which  is  not  controverted, 
this  occurred  at  least  60  days  after  the 
adjoomment  of  the  term  of  the  court  and 
long  after  the  expiration  of  the  20  days  al- 
lowed for  the  filing  of  a  statement  of  facts 
and  bill  of  exceptions.  It  is  required  by 
statute  that  both  statement  of  facts  and 
bill  of  exceptions  shall  be  approved  by 
the  trial  Judge,  and  such  approval  Is  es- 
sential to  the  validity  of  such  documents. 
Johnson  v.  Blount  48  Tex.  38;  Witten  v. 
Poindexter,  25  Tex.  Supp.  878;  Tel.  Co.  v. 
Walker  (Tex.  Civ.  App.)  28  S.  W.  858;  Wat- 
kins  v.  Hale,  84  S.  W.  386,  11  Tex.  Ct  Rep. 
336 ;  Nix  v.  Pope  (Tex.  Ok.  App.)  JH  8.  Vi. 
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6t7 ;  Tel.  Co.  v.  Trice  (Tex.  Clr.  App.)  48  S.  W. 
770 ;  Railway  Co.  v.  Cock  (Tex.  Civ.  App.)  61 
S.  W.  354.  It  bas  even  been  held  that  such 
approval  cannot  be  waived  by  the  parties. 
Johnson  v.  Blount,  sapra.  We  think  it  Is 
equally  clear  that  sach  approval  is  a  judi- 
cial and  oflSdal  act,  requiring  the  exercise 
of  Judgment  and  discretion  by  the  Judge,  and 
that,  in  the  absence  of  a  statute  authorizing 
It,  the  Judge  cannot  delegate  his  power  In  that 
regard  to  any  other  person,  and  especially 
to  an  attorney  of  one  of  the  parties  to  the 
litigation.  Therefore,  we  hold  that  neither 
the  statement  of  facts  nor  bill  of  exceptions 
bad  been  approved  by  the  Judge  when  they 
were  filed  by  the  clerk. 

We  also  bold  that,  after  the  expiration  of 
the  20  days  allowed  for  that  purpose,  the 
judge  was  without  power  to  make  out  or 
approve  either  a  statement  of  facts  or  bill 
of  exceptions,  and  that  his  approval  of  the 
bill  of  exceptions  60  days  after  the  adjoum- 
in«at  of  the  court  gave  that  document  no 
standing  and  added  nothing  to  its  validity. 

The  motion  to  strike  out  the  statement  of 
facts  and   bill   of   exceptions   is   sustained. 

The  ruling  Just  made  disposes  of  the  ap- 
peal. Appellants  having  failed  to  reserve  a 
proper  bill  of  exceptions  to  the  court's  ruling 
on  the  motion  'for  a  continuance,  they  are 
not  entitled  to  have  that  ruling  revised  by 
this  court 

Judgment  affirmed. 

Opinion  on  Rehearing. 

This  motion  sets  up  no  new  matter,  ex- 
c^t  a  statement,  verified  by  appellants'  at- 
torney, to  the  effect  that  the  attorney  who 
made  the  supporting  affidavit  to  the  motion  to 
strike  out  the  statement  of  facts  and  bill  of 
exceptions  agreed  to  both  of  those  documents 
before  they  were  filed.  We  regard  the  con- 
troversy between  the  attorneys  as  imma- 
terial, because.  If  it  be  conceded  that  ap- 
pellee or  his  attorney  saw  the  bill  of  ex- 
ceptions and  approved  it  before  it  was  filed, 
it  Is  nevertheless  invalid  because  not  ap- 
proved by  the  trial  Judge  until  after  the 
time  allowed  by  law  for  such  approval.  As 
held  in  the  original  opinion,  the  Judge  could 
not  delegate  authority  to  any  one  else  to  ap- 
prove either  the  statement  of  facts  or  bill  of 
exceptions. 

The  motion  for  rehearing  Is  overruled. 

TEXAS    CENT.   B.   CO.   v.   GEORGE.* 

(Court  of  Civil  Appeals  of  Texas.    Oct.  14, 

1905.) 

1.  Masteb  and  Servant— Injuries  to  Serv- 
ant—Duties OF  Mabtxb— Safe  Place  and 
Appliances. 

While  a  railroad  foreman,  in  charge  of  the 
work  of  loadiDg  cylinders  with  a  derrick  car, 
must  himself  use  ordinary  care  in  respect  to  the 
duties  specifically  delegated  to  him,  such  as 
those  of  erecting  and  making  secure  the  derrick, 
lifting  and  removing  the  cylinders,  etc.,  yet  the 
railroad  Is  not  excused,  by  reason  of  the  fore- 

•'<Vrlt    of  error  denied  by  Supreme  Court  December 
14.    1905. 


man's  position,  from  exercising  ordinary  care 
to  furnish  him  safe  appliances  and  a  safe  place 
to  work,  including  a  safe  derrick  car,  witn  its 
paraphernalia  and  roadbed,  and  be,  in  common 
with  any  other  servant,  may  rely  upon  the  as- 
sumption that  the  railroad  has  performed  its 
duty  in  those  respects. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  t  <13.] 

2.  Same— Extent  of  Dutt. 

A  railroad  owes  a  servant,  engaged  in 
loading  cylinders  with  a  derrick  car,  the  duty 
of  exercising  ordinary  care  to  supply  a  reason- 
ably safe  track  for  that  particular  work,  and 
it  18  not  sufficient  that  it  furnish  and  keep  the 
track  in  such  repair  as  a  track  is  usually  kept 
in  for  the  purpose  of  running  trains  over  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  21&] 

Appeal  from  District  Court,  Bosque  Coun- 
ty; Nelson  Phillips,  Judge. 

Action  by  John  George  against  the  Texas 
Central  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Rehearing  denied  November  18,  1905. 

Lockett  &  Cureton  and  Clark  &  Bollnger, 
for  appellant  Cleveland  &  Haynes  and 
Rol>ert8on  &  Robertson,  for  appellee. 

SPEER,  J.  Appellee  sued  appellant  in  the 
district  court  of  Bosque  county,  and  recover- 
ed a  Judgment  for  personal  injuries  received 
by  him  while  in  the  employ  of  appellant  in 
an  effort  to  elevate  certain  cylinders  by 
means  of  a  derrick.  Appellee  was  appel- 
lant's foreman  in  the  matter  of  removing 
such  cylinders,  and  this  fact  gives  rise  to 
the  issue  presented  in  the  third  and  ninth 
assignments  of  error.  The  proposition  ur- 
ged by  appellant  In  this  connection  is  that 
appellee,  being  foreman  in  charge  of  the 
work  of  loading  said  cylinders,  and  having 
control  of  the  men  performing  said  work,  and 
directing  the  manner  in  which  the  machinery 
and  appliances  furnished  by  appellant  were 
to  be  used,  was  charged  with  the  duty  of 
exercising  ordinary  care  to  discover  any 
danger  incident  to  such  manner  of  use;  and, 
if  his  injurieij  were  the  result  of  any  danger 
he  could  thus  have  discovered,  he  assumed 
the  risk  of  such  injury,  and  requested  char- 
ges submitting  this  theory  of  the  law. 
Briefly  stated,  the  facts  show  that  the  Injury 
occurred  in  the  following  manner:  Appel- 
lee was  foreman  in  charge  of  the  work  of 
loading  the  cylinders,  and  had  control  of  the 
men  under  him.  The  work  was  to  be  done 
with  a  derrick  car.  which  Is  a  fiat  car  with 
a  box  at  the  back  end,  and  at  the  other  end 
a  derrick  with  boom,  a  block  and  fall,  or 
block  and  tackle,  with  Jacks  and  other  para- 
phernalia. The  derrick  car  was  placed  In  a 
position  to  lift  the  cylinders,  and  was  then 
fastened  to  the  rails  by  means  of  buckle  or 
clamps  provided  for  that  purpose,  and  the 
four  Jacks  placed  under  the  comers  of  the 
car,  for  the  purpose  of  making  the  same 
rigid.  To  the  end  of  the  boom  or  beam 
which  swings  out  over  the  object  to  beUfted 
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gny  ropes  were  attached,  and  held  by  men  on 
either  side  of  the  track.  The  mast  or  upright 
beam  of  the  derrick  was  not  secured  by  guy 
ropes,  although  such  ropes  were  supplied 
with  the  car  for  this  purpose.  After  the 
block  and  fall  had  been  adjusted,  and  the 
cylinders,  which  weighed  some  two  tons,  had 
been  elevated  to  the  proper  height,  the  men 
on  the  north,  who  were  directed  to  pull  the 
cylinders  over  the  fiat  car,  seemed  unable 
to  move  them,  when  appellee  approached 
the  cylinders,  to  aid  by  pushing  them  oyer, 
whereupon  the  track  gave  way,  and  the 
rail  oo  the  north  side  was  pulled  up  from  the 
gronnd,  permitting  the  cylinders  to  drop, 
resulting  In  appellee's  Injury.  An  Investiga- 
tion showed  that  the  giving  way  of  the  rails 
was  due  to  rotten  ties,  and  this  constitutes 
the  negligence  alleged  as  a  basis  tor  recovery. 

Appellant's  contention  that  it  was  the  duty 
of  appellee  to  exercise  ordinary  care  to  dis- 
cover the  defective  condition  of  the  roadbed 
Is  based  upon  the  conception  ttiat,  standing, 
as  be  did,  in  the  relation  of  vice  principal  to 
the  master,  he  undertook  to  perform  those 
duties  in  the  premises  which  would  other- 
wise be  required  of  the  master,  1.  e.,  that  he 
would  exercise  ordinary  care  to  see  that  the 
appliances  and  place  for  the  work  in  hand 
were  reasonably  safe  and  proper.  In  a  sense, 
this  is  true  in  respect  to  those  duties  specif- 
ically delegated  to  him,  such  as  the  im- 
mediate work  of  erecting  and  making  secure 
the  derrick,  lifting  and  removing  the  cylin- 
ders, etc.,  he  would  be  required  to  exercise 
ordinary  care,  and  In  all  these  respects  the 
court's  charge  correctly  Imposed  this  duty 
npon  him;  but  In  respect  to  the  appliances 
fi]ml8hed  him  and  the  place  to  work  (in  this 
Instance,  the  derrick  car  with  its  parapher- 
nalia and  the  roadbed),  be,  in  common  with 
any  other  servant,  may  rely  upon  the  aa- 
Bumption  that  the  master  has  performed 
his  duty  by  exercising  ordinary  care  for  bis 
safety;  in  other  words,  there  is  nothing  in 
this  case  to  take  It  out  of  the  general  rule 
that  It  Is  the  master's  duty  to  exercise  ordi- 
nary care  to  furnish  his  servant  with  reason- 
ably safe  tools  and  place  to  work,  and  that 
the  servant  owes  him  no  duty  to  discover 
latent  defects.  The  transaction  amounts  to 
the'  master's  saying:  "Here  are  appliances 
and  roadbed  reasonably  safe  for  the  work 
now  required  of  you.  Exercise  ordinary  care 
in  using  them,  and  no  injury  will  befall  you." 
An  injury  does  happen  which  is  the  result 
of  a  latent  defect  In  the  roadbed,  which  tbe 
master,  by  tbe  exercise  of  ordinary  care, 
could  have  discovered,  but  of  the  existence 
of  which  the  servant  had  no  knowledge.  The 
master  should  be  held  liable. 

Tbe  contention  made  in  tbe  seventh  as- 
signment, that  the  only  duty  appellant  owed 
to  appellee  in  this  respect  was  to  furnish 
and  keep  the  track  in  such  repair  as  such 
tracks  are  usually  kept  for  the  more  usual 
purpose  of  running  trains  over  it,  clearly 


oannot  be  sustained,  since  it  was  appellanfl 
duty  to  exercise  ordinary  care  to  supply  rea- 
sonably safe  track  for  the  particolar  work 
In  hand. 

The  charge  amply  requires  tbe  Jaiy  to 
believe  that  the  existence  of  rotten  ties  con- 
stituted negligence  on  the  part  of  appellant, 
and  that  this  negligence  proximately  resulted 
lo  appellee's  injuries,  before  tbey  would  be 
authorized  to  return  a  verdict  in  his  favor, 
and  the  tenth  asslgrnment  must  therefore  be 
overruled. 

This  disposes  of  all  assignments  save  those 
questioning  the  sufficiency  of  the  evidence  to 
support  the  verdict  and  judgment.  With- 
out detailing  the  testimcmy,  we  hold  that  the 
evidence  Is  sufficient  While  the  verdict  ap- 
pears to  be  based  principally  upon  the  un- 
corroborated testimony  of  appellee,  and  be 
Is  contradicted  in  many  material  respects  bj 
tbe  testimony  of  those  who  were  assistlns 
him  in  the  work,  yet  we  are  not  prepared 
to  say  that  the  jury  was  not  authorized  to 
accept  bis  version  of  the  affair.  Tbe  nature 
of  appellee's  Injuries  (being  a  small  mptnrei 
is  not  such,  probably,  that  he  made  a  serious 
complaint  at  the  time;  and  this  may.  in  a 
measure,  account  for  the  failure  of  the  other 
witnesses  to  observe  the  accident  He  tes.- 
tifies  that,  within  a  few  minutes  after  tbe 
fall  of  tbe  cylinders,  be  felt  a  pain  or  itch- 
ing, and  later  made  complaint  to  bis  wife 
and  to  appellant's  master  mechanic,  who  ad- 
vised him  to  see  a  doctor.  There  is  no  con- 
troversy about  his  l>elng  permanently  rup- 
tured. Tbe  evidence  shows  that  with  ttie 
number  of  men  there  who  were  holding  tbe 
guy  ropes,  considering  the  weight  of  tb« 
cylinders,  the  derrick  car  would  not  have 
overturned  and  tbe  accident  would  not  have 
happened  but  for  appellant's  n^ligence  in 
respect  to  the  rotten  ties. 

The  relative  duties  of  appellant  and  ap- 
pellee having  been,  as  we  think,  fairly  sub- 
mitted to  the  jury,  and  their  verdict  findinf; 
sufficient  support  in  the  testimony,  the  Judg- 
ment against  appellant  Is  in  all  things  af- 
firmed. 


BRITTON  et  al.  v.  MATLOCK  «t  «L* 

(Court  of  Civil  Appeals  of  Texas.    Oct  14. 
1905.) 

LnciTATion  or  Actions  —  Appeai.  —  Supbi- 

BKDEAB. 

In  a  suit  to  foreclose  a  mortnge,  defend- 
ant M.  disclaimed  as  to  all  but  200  acres,  and 
from  a  judgment  ordering  foreclosure,  but  di- 
recting the  land  covered  by  the  disclaimer  to 
be  first  sold,  M.  alone  appealed  on  a  supersedes 
bond  payable  to  all  the  other  parties.  Held,  thai 
a  complete  severance  had  been  made  between 
the  claims  of  M.  and  the  other  defendants,  ao 
that  the  appeal  by  M.  did  not  suspend  the  ron- 
ning  of  limitations  against  the  judgment  against 
the  other  defendants. 

Appeal    from    District    Court,    Montague 

County ;  D.  E.  Barrett,  Judge. 
Action  by  W.  T.  Brltton  and  others  agalait 
*Wrlt  of  error  denied  br  S^rem*  Ooprt  Jaaau? 

25.  ISOe.  Digitized  by  LjOOglC 


Tex.) 


WAKBUAM  V.  PBICB. 


1093 


A.  L.  Matlock  and  otben.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Rehearing  denied  November  18,  1905. 

D.  M.  Smith  and  A.  H.  Britain,  for  appel- 
lants. Matlock,  Miller  &  Dycus  and  W.  S. 
Jameson,  for  appellees. 

Statement 

STEPHENS,  J.  Appellants  deralgned  title 
to  the  land  in  controversy  tbrougti  an  execu- 
tion sale  made  the  first  Tuesday  in  March, 
1904,  under  execution  issued  February  12, 
1904,  on  a  Judgment  rendered  in  the  district 
court  of  Tarrant  county  December  8,  1893. 
The  appellees  were  the  defendants  in  this 
Judgment,  and  the  land  was  levied  on  as 
the  property  of  A.  L.  Matlock.  I.  A.  Mead- 
ows, as  guardian  for  the  appellants,  who 
were  then  minors,  was  plaintiff  in  the  judg- 
ment The  canae  of  action  merged  in  the 
Judgment  was  one  for  debt  and  the  foreclo- 
Bnre  of  a  mortgage,  given  to  secure  it  on  900 
acres  of  land  in  Montague  county,  not  in- 
cluding, however,  the  land  in  controversy. 
In  addition  to  the  appellees,  Montague  county 
was  a  party  defendant  to  the  Judgment  as 
originally  rendered,  hut  on  appeal  to  thla 
court  was  dismissed  from  the  suit  as  will 
be  seen  from  the  report  of  the  case  In  81  S. 
W.  894.  Montague  county  was  made  a  de- 
fendant because  she  claimed  a  part  of  the 
land  covered  by  the  mortgage.  In  her  an- 
swer, pleading  the  privilege  of  being  sued 
in  Montague  county,  she  limited  her  claim 
to  200  acres,  and  disclaimed  as  to  the  rest 
The  trial  court  overruled  her  plea  to  the 
Jurisdiction,  and  rendered  Judgment  against 
A.  L.  Matlock  and  others,  not  Including 
Montague  county,  for  the  debt  '^Ith  fore- 
closure of  the  mortgage  against  all  the  de- 
fendants, but  directed  that  the  land  covered 
by  the  disclaimer  be  first  sold.  Montague 
county  alone  appealed  from  the  Judgment 
but  took  the  case  up  on  a  supersedeas  bond 
payable  to  all  other  parties.  No  order  of 
sale  or  other  execution  ever  Issued  on  the 
judgment  till  November  4,  1896,  which  was 
more  than  12  months  after  the  date  of  the 
Judgment,  but  leta  than  12  months  after 
the  reversal  and  dismissal  as  to  Montague 
coimty.  More  than  10  years  elapsed  be- 
tween' the  date  of  the  original  Judgment  and 
the  issuance  of  the  execution  under  which 
the  land  In  controversy  was  sold. 

Conclusions. 

The  Judgment  rendered  December  8,  1893, 
on  which  execution  was  issued  for  the  first 
•  time  November  4,  1895,  was  barred  by  10 
years'  limitation  February  12,  1904,  when 
the  next  execution  was  issued.  This  appel- 
lants seem  to  concede,  unless,  as  they  con- 
tend, the  execution  of  the  Judgment  was  sus- 
[vended  by  the  appeal  of  Montague  county. 
That  appeal  did  suspend  the  enforcement 
of  the  Judgment  as  to  the  particular  200 
acres  of  land  claimed  by  her,  but  we  fall  to 


see  how  it  coold  have  interfwed  with  the 
issuance  of  an  order  for  the  sale  of  the  700 
acres  covered  by  her  disclaimer.  The  Judg- 
ment rendered  on  this  disclaimer  was  a  final 
Judgment  between  all  the  parties,  and  from 
It  no  appeal  was  taken  by  any  of  them.  A 
complete  severance  was  thus  made  of  the 
claim  of  Montague  county  from  the  mat- 
ters in  controversy  between  the  other  par- 
ties, and  evidently  she  did  not  intend  to  ap- 
peal from  a  Judgment  rendered  in  accord- 
ance with  ber  own  disclaimer,  and  in  which, 
consequently,  she  had  ceased  to  have  any 
interest.  It  was  wholly  immaterial  that 
the  supersedeas  bond  named  all. other  parties 
as  obligees.  This  was  doubtless  done  to 
save  any  question  as  to  the  legal  sufficiency 
of  the  bond,  in  obedioice  to  the  suggestion 
of  Chief  Justice  Stayton  in  one  of  the  re- 
ported cases. 
The  Judgment  la  therefore  affirmed. 


WAKBHAM  V.   PRICE  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    Oct  21, 
1905.) 

1.  D«F«H8H9— COMDUCT     Ot    FATUBK— iNTOXI- 

OATiRO  LiQCOBS  —  Action  fob  Penalty  — 

Sale  to  Minob. 

The  fact  that  a  father's  course  of  conduct 
towards  his  minor  son  tended  to  encourage  him 
in  dissipated  habits,  and  so  caused  or  helped  to 
cause  a  saloon  keeper  to  sell  the  minor  son  in- 
toxicating liauors,  does  not,  as  a  matter  of  law, 
prevent  the  father  from  recovering  damages  on 
the  liquor  bond  for  a  sale  of  liquor  to  the  minor. 

2.  SaMB  — EvinXNCE— SALX    with    PABXRT't 

Appboval. 

In  an  action  on  a  liquor  bond  for  a  sale  of 
liquor  to  plaintiff's  minor  son,  evidence  that  on 
one  occasion  the  son  entered  defendant's  saloon 
with  plaintiff,  and  drank  a  elass  of  beer,  was 
competent,  as  tending  to  show  that  plaintiff 
was  not  aggrieved  by  a  sale  of  liquor  to  the  son. 
8.  Same— Plkadihq — Vabiance. 

Where,  in  an  action  on  a  liquor  bond  for 
selling  liquor  to  plaintiff's  minor  son,  the  peti- 
tion alleged  six  several  breaches  of  the  bond, 
and  that  each  one  constituted  a  separate  ground 
of  recovery,  plaintiff  was  entitled  to  recover  un- 
der proof  of  any  one  of  the  breaches. 

4.  Same— iNSTKucTiONs. 

Where,  in  an  action  on  a  liquor  bond  for  a 
sale  to  plaintiff's  minor  son,  several  breaches  of 
the  bond  were  alleged  in  the  petition,  an  in- 
struction that  the  jury  should  find  for  defend- 
ant if  they  failed  to  find  that  there  was  any 
such  violation  of  the  conditions  "on  said  dates 
was  erroneous,  in  that  the  jury  might  have  con- 
cluded that  the  plaintiff  was  required  to  prove 
all  the  breaches. 

5.  Sake. 

In  an  action  against  a  liquor  dealer  for  a 
sale  to  a  minor,  the  use  in  an  instruction  of  the 
word  "knowingly"  to  qualify  the  word  "permit," 
used  in  the  statute,  making  it  a  breach  of  the 
bond  to  permit  a  minor  to  enter  or  remain  in  a 
saloon.  Is  error. 

Appeal  from  District  Court  Dallas  Coim- 
ty ;  Richard  Morgan,  Judge. 

Action  by  M.  J.  Wakeham  against  John 
Price  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Rehearing  denied  November  18|.  190S.    . 
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TUB  suit  was  brought  by  M.  J.  Wakeham, 
Ute  fatber  of  Robert  Wakebom,  a  minor, 
against  John  Price,  a  retail  liquor  dealer  at 
Dallas,  Tex.,  as  principal,  and  the  Ameri- 
can Bonding  Company  of  Baltimore,  as  sure- 
ty on  his  bond,  to  recover  $3,000,  for  six 
breaches  of  said  liquor  dealer's  bond,  al- 
leging that  said  John  Price  sold  and  permit- 
ted to  be  sold,  and  gave  and  permitted  to 
be  given  to  said  minor,  Bobert  Wake- 
bam,  in  his  house  and  place  of  business  at 
110  Jefferson  street,  Dallas,  Tex.,  spirituous, 
vinous,  and  malt  liquors,  on  two  several 
dates,  to  wit,  the  8tb  day  of  August  and  the 
5tb  day  of  September,  1903,  there  being  two 
separate  and  distinct  sales  on  each  of  said 
dates,  and  further  alleging  that  said  John 
Price,  at  the  same  times  and  place  on  said  two 
occasions,  permitted  said  minor  to  enter  and 
remain  In  bis  said  house  and  place  of  busi- 
ness, where  he  was  engaged  In  the  sale  of  such 
liquors.  Defendant  answered  by  (1)  general 
denial;  (2)  that  If  said  liquors  were  sold  to 
said  minor,  or  he  was  permitted  to  remain 
In  said  saloon,  that  It  was  because  he,  de- 
fendant Price,  believed  that  said  Robert 
Wakeham  was  over  the  age  of  21  years,  and 
that  there  were  reasons  for  such  belief;  (3) 
that  this  suit  is  the  result  of  a  conspiracy 
between  the  father  and  son  to  have  said 
minor  enter  and  remain  in,  and  drink  in  de- 
fendant's and  other  saloons  for  the  purpose 
of  laying  a  predicate  for  this  and  other 
similar  suits.  The  defendant  American  Bond- 
ing Company  of  Baltimore  pleaded  its  sure- 
tyship. The  cause  was  on  the  17th  day  of 
November,  1904,  tried  on  its  merits,  and  said 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendants.    Plaintiff  appealed. 

Louis  Wood  and  R.  C.  Porter,  for  appel- 
lant. 

BOOKHOUT,  J.  (after  stating  the  facts). 
The  appellant  complains  of  the  fifth  para- 
graph of  the  court's  charge  which  reads: 
"If  you  find  from  the  testimony  before  you 
under  the  Instructions  given  you  in  this 
charge  that  there  was  a  violation  of  the  con- 
ditions of  said  bond  on  either  of  the  dates 
above  mentioned,  then  unless  the  plaintiff 
assented  or  was  willing  to  such  violation  of 
the  conditions  of  said  bond,  if  there  was  such 
violation,  your  verdict  should  be  for  the 
plaintiff;  but  if  you  fail  so  to  find  that 
there  was  such  violation  of  the  conditions 
of  said  bond  on  either  of  said  dates,  or  if 
you  so  find  that  there  was  such  violation  of 
the  conditions  of  said  bond,  the  plaintiff 
assented  or  was  willing  thereto,  your  verdict 
should  be  for  the  defendant."  It  is  insisted, 
first,  that  there  was  no  evidence  raising  the 
issue  of  the  willingness  or  assent  of  plaintiff 
to  a  violation  of  the  conditions  of  the  bond. 
There  is  evidence  to  the  effect  that  on  one 
occasion  the  plaintiff's  minor  son  entered  the 
defendant  Price's  saloon,  with  plaintiff  and 
another  man,  and  drank  a  glass  of  beer  with 
his  fatber  In  the  saloon.    It  Is  held,  in  effect, 


that  the  fact  that  plalntUTa  course  of  conduct 
towards  his  son  tends  to  encourage  him  in  the 
formation  of  habits  of  dissipation,  and  thu-i 
cause,  or  help  cause,  a  saloon  keepo:  to  sell  the 
minor  intoxicating  liquors,  does  not,  as  a  mat- 
ter of  law,  prevent  the  father  from  re- 
covering damages  on  bis  bond  for  selling 
liquor  to  the  minor.  Such  evidence  is  com- 
petent, as  tending  to  show  that  the  father  1» 
not  aggrieved  by  a  sale  of  liquor  to  bis  son. 
and  It  may  he  considered  by  the  Jury  In  de- 
termining whether  or  not  the  father  is 
aggrieved  by  such  sale.  This  paragraph  of 
the  charge  was  error.  In  telling  the  Jury,  as 
a  matter  of  law,  that  If  the  plaintiff  was 
willing  to  a  violation  of  the  conditions  of 
said  bond  he  could  not  recover.  Eklgett  v. 
Finn  (Tex.  Civ.  App.)  36  S.  W.  830;  Roach 
V.  Springer  (Tex.  Civ.  App.)  75  S.  W.  033. 

Again,  said  paragraph  of  the  charge  tells 
the  Jury  that,  "If  you  fall  to  find  that  there 
was  any  such  violation  of  the  conditions  of 
said  bond  on  either  of  said  dates,  your  ver- 
dict should  be  for  defendant"  It  was  al- 
leged in  the  petition  that  the  oondltiona  of 
the  bond  were  breached  In  six  several  re- 
spects ;  that  three  of  said  breaches  occurred 
on  August  8,  1903.  and  three  on  Septemoer  5. 
1903.  It  was  also  alleged  that  each  alleged 
violation  constituted  a  separate  ground  of 
recovery.  If  any  one  of  the  breaches  of  the 
bond  as  pleaded  was  proved,  plaintiff  was  en- 
titled, if  aggrieved,  to  recover  therefor.  Thl«  i 
charge,  in  effect.  Instructed  the  Jury,  "If  they 
fall  to  ■And  that  there  was  any  such  violation 
of  the  conditions  of  said  bond  on  said  dates," 
to  find  for  defendant  The  Jury  may  have 
concluded  from  this  charge  that  the  plaintiff 
was  requfVed  to  prove  all  six  breaches  of  the 
bond  before  a  recovery  could  be  had  by  him. 
In  this  respect  the  charge  Is  erroneous. 

Error  Is  assigned  to  the  seventh  para- 
graph of  the  court's  charge  reading :  "If  the 
defendant  Price  knowingly  permitted  the 
plaintiff's  said  minor  son  to  enter  and  remain 
in  his  said  saloon,  there  was  a  violation  of 
the  conditions  of  the  bond."  This  charge,  in 
effect,  tells  the  Jury  that,  in  order  to  Justify 
a  finding  that  Price  permitted  the  minor  to 
enter  and  remain  In  his  saloon,  they  must  find 
that  he  knowingly  permitted  him  to  ent^r  ' 
and  remain.  Such  is  not  the  law.  It  has  | 
been  held  that  the  use  of  the  word  "know- 
ingly" to  qualify  the  word  "permit,"  used  in  I 
the  statute,  making  it  a  breach  of  the  con-  i 
ditlon  of  the  bond  to  permit  a  minor  to  en- 
ter and  remain  In  a  saloon.  Is  error.  Findley 
V.  Holly,  86  S.  W.  24,  12  Tex.  Ct  Rep.  188: 
Maler  v.  State  (Tex.  Civ.  App.)  21  8.  W.  874; 
Ry.  Co.  V.  Dooley  (Tex.  Civ.  App.)  80  S.  W. 
666;  Peacock  v.  Limburger  (Tex.  Sup.)  66  is 
W.  764.  The  charge  Imposed  upon  plaintiff  a 
greater  burden  than  the  law  requires  ami 
was  error. 

Appellant  contends  that  the  tmcontroverto<L 
evidence  shows  a  breach  of  the  bond  by  do  • 
fendant,  and  that  there.is  no  matter  of  tu'^ 
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necessary  to  be  found  bj  the  trial  court,  and 
asks  that  we  reverse  the  Judgment  and  ren- 
der Judgment  here  for  plaintiff.  We  do  not 
agree  to  this  contention.  We  think  there  are 
issues  of  fact  that  should  be  passed  upon  by 
the  trial  court  and  that  we  are  not  author- 
ized to  render  Judgment 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 


TEXAS    ft   P.   RY.   CO.   v.    HERVBT. 

(Court  of  (Svil  Appeals  of  Texas.    Nov.  U, 
1905.) 

1.  Masteb    and    Skbvant  —  Yodthfol    Bi£- 
pi.oy£— Nboliqercb  01  Fellow  Skbvant. 

If  defendant,  in  employing  plaintiff's  son 
without  plaintiff's  consent,  knew  that  the  son 
was  a  minor  and  the  service  was  a  dangerous 
one,  and  the  son  was  injured  thereby,  plaintiff 
could  recover,  though  the  proximate  cause  of 
the  injury  was  negligence  of  a  fellow  servant. 

2.  Pabent  and  Child— Action  fob  Injubies 
TO  Child. 

Where,  without  his  father's  consent,  an 
infant  is  employed  in  a  dangerous  service,  at 
which  be  is  injured,  his  fathers  right  to  recover 
is  based  on  his  common-law  rights,  and  not  on 
the  question  whether  the  son  could  recover  in  a 
suit  for  himself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parent  and  Child,  §  87.] 

3.  Masteb  and  Sebvant— Fellow  Sebvants. 

Removing  a  hand  car  from  a  railroad  track 
was  the  operation  of  a  car,  within  the  fellow 
servants  statute  (Rev.  St  1896,  art.  4500f). 

4.  Parent  and  Child— Action  fob  Injubies 
TO  Child— AssuuFTioN  of  Risk. 

It  plaintiff  consented  to  the  employment  of 
his  son  in  a  dangerous  service,  and  the  son  ap- 
preciated the  danger  and  knew  of  the  careless- 
ness of  a  fellow  servant  plaintiff  assumed  the 
risk,  and  could  not  recover  for  injuries  caused 
by  the  fellow  servant's  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parent  and  Child,  8  87.] 

5.  Same— iNSTBrcTioNS. 

In  an  action  for  injuries  to  plaintiff's  son 
while  employed  by  defendant,  a  requested  in- 
struction on  plaintiff's  contributory  negligence, 
ignoring  the  controverted  issue  of  plaintiff's 
knowledge  of  his  son's  employment,  was  prop- 
erly refused. 

Appeal  from  District  Court,  Red  River 
County;  Ben  H.  Denton,  Judge. 

Action  by  J.  P.  Hervey  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

T.  J.  Freeman  and  Head,  Dlllard  ft  Head, 
for  appellant    F.  M.  Ball,  for  appellee. 

TALBOT,  J.  J.  P.  Hervey  brought  this 
suit  to  recover  of  appellant  damages  for  the 
loss  of  the  services  of  his  minor  son,  J.  A. 
Hervey.  It  was  alleged  in  substance  that 
plalntHfs  said  son  was  18  years  of  age,  and 
with  knowledge  of  his  minority  and  wIttKnit 
plaintiff's  consent  had  been  employed  by  an 
agent  of  appellant  to  serve  It  In  the  capacity 
of  a  section  hand;  that  the  work  incident  to 
8uch  employment  Included  the  operation  of 
I  a  band  car  and  was  very  dangerous;  that 
I,    tvbllat  in  the  performance  of  his  duty  in  as- 


sisting the  others  of  the  section  cre^  in  re- 
moving a  hand  car  fl'om  appellant's  railroad 
tra(&  and  carrying  It  to  its  accustomed  place 
for  the  night  his  said  son  was  seriously  Injur- 
ed and  thereby  rendered  unable  to  work.  It 
was  further  alleged  that,  while  carrying  said 
hand  car  frOm  the  railroad  track  and  before 
reaching  the  place  where  it  was  to  be  de- 
posited for  the  night,  Ernest  Price,  one  of 
the  section  crew,  who  was  assisting  In  carry- 
ing said  car,  negligently,  willfully,  and  un- 
expectedly turned  loose  his  hold  of  said  car, 
which  caused  it  to  drop  and  be  thrown  against 
said  minor;  that  said  minor  did  not  know  of 
the  dangerous  nature  of  the  work  be  engaged 
to  do,  and  did  not  have  suflSdent  experience 
or  discretion  to  appreciate  the  extent  of  the 
danger  incident  thereto,  and  that  appellant 
failed  to  inform  him  of  such  dangers  and  how 
to  guard  against  them,  whereby  and  by  rea- 
son of  the  said  negligence  of  said  employer 
,  plaintiff's  said  son  was  injured  in  the  manner 
complained  of.  Defendant  pleaded  the  gen- 
eral issue,  contributory  negligence,  and  as- 
sumed risk  on  the  part  of  plaintiff  and  his 
son,  and  that  the  employment  of  plaintiff's 
son  was  with  the  knowledge,  consent,  and  ac- 
quiescence of  plaintiff.  A  trial  was  had  t>e- 
fore  a  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $750, 
from  which  this  appeal  is  prosecuted. 

The  court  In  the  second  paragraph  of  its 
charge,  instructed  the  Jury  in  effect  that,  if 
plaintiff's  son  was  a  minor  and  that  fact  was 
known  to  appellant's  agent  who  employed 
him,  and  such  employment  was  without  the 
consent  of  plaintiff,  and  the  service  required 
of  his  said  son,  and  l>elng  performed  by  him 
at  the  time  injured,  was  a  dangerous  service, 
and  by  reason  thereof  the  injuries  were  in- 
flicted, to  find  for  plaintiff.  This  charge  is 
assigned  as  error,  on  the  grounds  that  the 
evidence  was  InsuflScIent  to  authorize  the  sub- 
mission of  the  Issue  as  to  whether  oi:  not  the 
service  in  which  plaintiff's  son  was  engaged 
at  the  time  of  bis  injury  was  a  dangerous 
service,  and  because  the  undisputed  evidence 
showed  that  the  proximate  cause  of  his  said 
son's  Injury  was  the  act  of  Ernest  Price  In 
turning  the  car  loose  and  not  the  dangerous 
character  of  the  work  Itself.  We  do  not  think 
the  assignment  presenting  these  contentions 
should  be  sustained  upon  either  ground  urged. 
The  charge  assailed  embodies  substantially 
the  law  applicable  to  this  character  of  cases, 
and  the  evidence  was  sufiBclent  to  authorize 
the  submission  of  the  Issue  to  the  Jury.  The 
principle  governing  and  the  reasons  upon 
which  it  Is  founded  are  expressed  by  Judge 
Gaines  in  the  case  of  Railway  Company  v. 
Brick,  83  Tex.  527,  18  S.  W.  947,  29  Am.  St. 
Rep.  675,  In  the  following  language:  "One 
who  employs  a  minor,  knowing  him  to  be 
such,  In  a  dangerous  business,  without  the 
father's  consent,  becomes  liable  to  compensate 
the  father  for  any  loss  of  the  son's  services 
during  minority  which  may  result  from  an 
injury  suffered  In  that  businep*    The  soa- 
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tract  of  employment  with  the  minor  having 
been  made  without  the  consent  of  the  father, 
the  latter  Is  a  stranger  to  it  and  Is  not  bonnd 
by  any  of  its  terms.  He  does  not  agree  that, 
as  between  himself  and  the  employer,  the 
son  shall  be  bound  to  take  the  rislc  directly 
Incident  to  the  employment  or  that  which  may 
result  from  the  negligence  of  his  son's  fellow 
servants.  His  ground  of  complaint  is  that 
the  employer  has  engaged  the  son  in  a  dan- 
gerous occupation,  where,  by  reason  of  the 
dangers  attending  the  business  either  natu- 
rally arising  from  It  or  from  the  negligence  of 
employes,  he  has  lost  the  son's  services — 
and  is  entitled  to  recover  for  any  loss  re- 
sulting from  such  dangers,  without  reference 
to  the  question  whether  the  son  has  contribu- 
ted to  such  injury  or  not,  provided  the  loss 
has  resulted  from  the  perils  of  the  occupa- 
tion. The  wrong  to  him  consists  in  the  un- 
authorized employment,  and  he  Is  entitled  to 
compensation  for  any  loss  which  has  resulted 
from  the  wrong."  Railway  Company  v.  Rede- 
Icer,  67  Tex.  190,  2  S.  W.  527,  60  Am.  St  Rep. 
20;  Railway  Co.  v.  WUUs,  88  Ky.  67,  4  Am. 
St.  Rep.  124. 

It  is  contended  that  the  removal  of  the 
hand  car  In  question  from  the  railroad  track 
by  the  section  crew  after  the  performance  of 
their  day's  work  is  not  operating  a  car,  with- 
in the  meaning  of  our  fellow  servant  statutes, 
and,  upon  the  assumption  that  such  was  the 
law,  appellant  requested  the  court  to  charge 
as  follows:  "3.  A.  Hervey  and  Ernest  Price 
were  fellow  servants  In  removing  the  hand 
car  from  the  track,  and  the  defendant  would 
not  be  liable  for  an  injury  to  Hervey  caused 
by  negligence  on  the  part  of  Price  in  doing 
said  work,  and  you  will  therefore  find  in 
favor  of  the  defendant."  The  plaintiff's 
cause  of  action  Is  based  upon  his  common- 
law  right  to  recover  for  the  loss  of  his  son's 
services,  and  If  the  employment  of  his  son 
was  without  his  consent  this  right  of  re- 
covery, unlike  In  a  statutory  action,  would 
not  depend  upon  whether  or  not  under  the 
facts  his  son  would  be  entitled  to  recover  if 
suing  himself.  If,  as  Is  affirmed  in  the  case 
of  Railway  v.  Brick,  supra,  and  shown  by 
the  quotation  already  made  therefrom,  the 
employment  of  plaintiff's  son  was  without 
plaintiff's  consent,  then  plaintiff  was  a  stran- 
ger to  the  contract  and  is  not  bound  by  any 
of  its  terms.  In  that  event  he  did  not  agree 
with  appellant  that  his  son  should  "be  bound 
to  take  the  risk  directly  Incident  to  the  em- 
ployment or  that  which  might  result  from  the 
negligence  of  his  son's  fellow  servants,"  and 
hence  would  not  himself  be  precluded  by  such 
negligence  from  a  recovery.  But  If  we  should 
be  mistaken  In  the  views  of  the  law  above 
expressed,  then  the  contention  of  appellant 
cannot  be  sustained,  and  the  special  charge 
was  properly  refused,  because  the  hand  car 
was  a  "car"  and  was  being  operated  within 
the  meaning  of  the  fellow  servants'  statute 
(article  4560f,  Rev.  St.  1895)  at  the  time 
plalntltTs  son  received  his  injuries.  In  sup- 
port of  this  conclusion  we  cite  Seery  v.  Rail- 


way Co.  (Tex.  Civ.  App.)  77  S.  W.  950;  Bail- 
way  Co.  V.  Jennings  (Tex.  Civ.  App.)  81 S.  W. 
S22;  Railway  Co.  v.  W^b  (Tex.  dv.  App.) 
72  S.  W.  1044. 

Error  is  assigned  to  the  refusal  of  the  court 
to  give  the  following  special  charge  reqnested 
by  appellant:  "If  you  believe  from  the  evi- 
dence that  3.  A,  Hervey  was  In  the  employ  of 
defendant  at  the  time  he  was  injured  with 
the  Imowledge  and  acquiescence  of  his  father, 
J.  P.  Hervey,  and  you  further  l>elieve  from 
the  evidence  that  Ernest  Price  was  gailty  of 
negligence  which  caused  injuries  to  said  J. 
A.  Hervey,  and  that  Ernest  Price,  prior  to 
said  time,  was  a  careless,  negligent,  and  un- 
suitable person  for  said  Hervey  to  work  with, 
and  that  said  3,  A.  Hervey  had  notice  of  this 
prior  to  the  time  he  was  injured,  yon  will 
find  in  favor  of  the  defendant"  The  issues 
presented  in  this  special  charge  were  clearly 
raised  by  the  evidence  and  should  have  been 
,  submitted  to  the  Jury.  The  court  failed  to 
submit  them  in  its  main  charge,  and.  If  it  can 
be  said  that  said  special  charge  was  defect- 
ive in  that  it  did  not  >require  the  Jury  to 
And,  before  they  would  be  authorized  to  re- 
turn a  verdict  in  favor  of  appellant,  in  addi- 
tion to  the  facts  grouped  in  said  requested 
instruction,  that  plaintlfTs  son  had  sufficient 
discretion  to  appreciate  the  danger  to  which 
he  exposed  himself  by  remaining  in  appel- 
lant's service  and  continuing  to  work  with 
said  Ernest  Price  after  said  Price's  reckleso- 
nesB  became  known  to  him,  still  it  was  suffi- 
cient to  call  the  court's  attention  to  tbe  al>- 
sence  from  its  main  charge  of  any  instructioD 
upon  the  subject  and  to  require  the  pr^wra- 
tlon  and  giving  of  an  appropriate  charge  sup- 
plying the  omission.  If  plaintiff  consented,  to 
the  employment  of  his  son  by  appellant's 
agent,  or  with  knowledge  of  such  employ- 
ment acquiesced  therein,  then  the  rule  an- 
nounced In  the  case  of  Railway  Co.  v.  Brick. 
supra,  would  not  apply,  and  in  snch  case  if 
Elrnest  Price  was  reckless,  negligent  and  an 
unsafe  person  for  plaintlfTs  son  to  work 
with  and  his  said  son  knew  of  the  reckless- 
ness or  unsuitableness  of  said  Price  prior  to 
the  time  he  was  injured,  and  was  capable  of 
understanding  and  appreciating  the  dan^r 
of  working  with  him,  and  by  reason  of  said 
Price's  recklessness  or  negligence,  as  alleged, 
was  Injured,  then  we  think  the  plaintiff  as- 
sumed the  risk  of  such  recklessness  or  negli- 
gence and  cannot  recover.  Railway  Oo.  v. 
Whitmore,  58  Tex.  276.  This  was  an  Im- 
portant issue  in  the  case,  and  the  failare  to 
properly  submit  the  same  requires  a  reversal 
of  the  case. 

Appellant's  requested  charge  on  the  qnes- 
tion  of  contributory  negligence  on  the  part  of 
plaintiff,  if  applicable  in  such  a  case.  Ignored 
the  controverted  issue  of  knowledge  of  his 
son's  employment,  and  sbonld  not  have  been 
given. 

For  the  error  mentioned,  the  Judgmmt  of 
the  court  below  is  cevera^  and  the  cause 
remanded.  Digit  zed  by  GoOglc 
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CRAWTORD  T.  HOED  et  kl. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  21, 
1905.) 

1.  Appeai.  —  Pboceedingb  Not  in  Recobo  — 
Riflings. 

An  aasigniiiient  of  error  to  a  ruling  on  an 
exception  to  a  plea  must  be  overruled,  if  the 
transcript  fails  to  show  that  the  trial  court  ever 
considered  such  exception. 

2.  Evidence— Declabationb  of  Absionob. 

The  declarations  of   an   assignor  of  prop- 
erty subsequent  to  the  assignment  that  tend  to 
defeat  the  assignment  are  not  admissible  ia  evi- 
dence, though  the  assignor  has  since  died. 
8.  Gifts  Intkb  Vivos— Instbuctions. 

An  instruction  relating  to  a  gift  of  note* 
did  not  exclude  the  idea  of  delivery  by  using 
the  word  "transferred." 

4.  TbiaIi—Instbuctionb—Rxqubsib— Neces- 
sity. 

In  an  instruction  relating  to  a  gift  of  notes 
the  word  "transferred"  conveyed  the  idea  of  a 
delivery,  and  if  defendants  desired  a  fuller 
charge  they  should  have  requested  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  628.] 

B.   ADjnNIBTBATOBS  —  ACTIONB   FOB   ACCOUNT- 
ING. 

In  an  action  against  an  administrator  and 
another,  beneficiaries  under  the  will,  for  th(  ad- 
ministrator's failure  to  account  for  notes  exe- 
cuted by  him  to  the  testator,  the  only  issue  be- 
ing as  to  whether  testator  had  given  the  notes 
to  the  administrator's  codefendant,  the  question 
of  value  was  immaterial,  and  it  was  not  error 
for  the  court  in  its  instructions  to  assume  that 
they  were  worth  their  face  value. 
6.  TBiAir-lNaTBUCTiOKB— Evidence. 

Requested  instructions  on  issues  not  raised 
by  the  evidence  were  properly  refused. 

(Ed.  Note. — For  cases  in  i>oint,  see  vol.  46, 
Cent.  Dig.  Trial,  i  69a] 

Appeal  from  District  Conrt,  Dallas  County; 
TboB.  F.  Nash,  Judge. 

Action  by  Annie  Hord  against  J.  A.  Craw- 
ford and  others.  From  a  judgment  for  plain- 
tiffs, said  CraTvford  appeals.    Reversed. 

Rehearing  denied  November  18,  1905. 

W.  A.  Nneson,  J.  H.  Taylor,  and  W.  N. 
Coombes,  for  appellant  D.  F.  Short,  for 
appellees. 

RAINEY,  C.  J.  In  January,  1901,  W.  H. 
Hord  died,  leaving  a  will  by  which  he  devised 
bis  estate  (aft^  some  minor  bequests)  in 
equal  portions  to  J.  A.  and  Mattle  Cravrford, 
and  to  the  children  of  his  son,  F.  P.  Hord, 
appellees  herein.  J.  A.  Crawford  was  nom- 
inated as  executor  and  duly  qualifled  as  such. 
Annie  Hord  was  nominated  as  trustee  for  the 
portion  devised  to  the  children  of  F.  P.  Hord; 
she  being  a  child  of  said  F.  P.  Hord.  Annie 
Hord  brought  this  suit  as  trustee  undo:  said 
will  to  recover  of  J.  A.  and  Mattle  Crawford 
the  portion  due  them  onder  said  will,  alleging 
that  said  J.  A.  Crawford  had  come  Into  pos- 
session of  said  estate  and  had  failed  to 
Inventory  and  account  for  a  large  portion 
thereof.  The  defendants  pleaded  In  bar  a 
former  Judgment  between  the  same  parties, 
also  a  general  demurrer  and  general  denial, 
and  also  a  plea  setting  up  receipts  and  dls- 
tnrsements  In  the  management  of  said  estate. 


By  supplemental  petition,  plaintiff  pleaded 
a  general  demurrer,  a  special  demurrer  to  the 
plea  of  former  Judgment  and  a  general  denial. 
Plaintiff  recovered  a  Judgment,  and  defendant 
J.  A.  Crawford  appealed. 

The  first  assignment  of  error  presented 
complains  of  the  court  for  sustaining  plain- 
tiff's exception  to  defendants'  plea  of  res  ad> 
Judicata.  This  assignment  must  be  overruled^ 
because  there  Is  nothing  in  the  record  before- 
us  to  show  that  the  trial  court  ever  considered 
the  exception  to  the  plea  of  former  Judgment 
or  took  any  action  whatever  thereon.  For 
this  (ourt  to  revise  the  action  of  the  trial 
court  the  transcript  must  show  what  the  ac- 
tion complained  of  was,  as  the  transcript  is 
the  only  source  from  which  this  court  can  de- 
rive the  necessary  Information  upon  which 
to  base  its  action.  T.  A.  Hord,  a  witness  for 
plaintiff,  was  permitted  to  testify,  over,  ap- 
pellant's objection,  as  follows:  "My  father 
[meaning  W.  H.  Hord,  deceased],  possibly 
some  time  six  or  eight  months  during  th» 
latter  part  of  the  year  prior  to  his  death,  said 
to  me,  'James  A.  Crawford  owes  me  more- 
than  be  will  ever  pay,'  and  that  the  defend- 
ant, James  A.  Crawford,  was  continually  aft- 
er him,  the  said  W.  H.  Hord,  for  more  mon- 
ey, and  that  he  would  not  let  him  have  an- 
other dollar."  The  objection  to  this  evidence- 
was  that  same  was  hearsay,  not  made  in  the 
presmce  of  the  defendant.  Irrelevant,  and 
immaterial.  The  issue  under  which  these 
declarations  were  admitted  was  whether  or 
not  W.  H  Hord,  about  the  year  1898,  had 
given  to  Mattie  J.  Crawford,  one  of  the  de- 
fendants, certain  notes  executed  to  him  by  J. 
A.  Crawford,  which  had  not  been  inventoried 
by  Crawford.  Both  the  Crawfords  testified 
In  effect  that  said  Hord  had  indorsed  and 
transferred  the  notes  to  Mattie  J.  Crawford 
as  a  gift  These  notes  were  the  only  evidence- 
showing  any  indebtedness  due  by  Crawford 
to  Hord.  The  transfer  of  the  notes  was  con- 
troverted, and  the  declaration,  being  made  at 
a  time  subsequent  to  the  transfer,  tended  to 
contradict  the  claim  of  transfer,  because,  if 
said  declarations  were  true,  then  such  trans- 
fer was  not  made.  The  declarations  of-  an 
assignor  of  property  subsequent  to  the  assign- 
ment that  tend  to  defeat  the  assignment  are 
not  admissible  In  evidence  though  the  as- 
signor has  since  died.  StefBan  v.  Bank,  89- 
Tex.  513,  6  S,  W.  823.  The  court  erred  in  ad- 
mitting said  evidence. 

The  seventh  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  that  part  of  his 
charge  wherein  he  says:  'If  you  find  from 
the  evidence  that  W.  H.  Hord  transferred 
the  five  notes  In  evidence  to  Mrs.  Crawford,' 
etc.,  because  said  charge  eliminated  the  ques- 
tion of  the  delivery  of  said  n^es  to  Mrs. 
Crawford  by  W.  H.  Hord."  There  is  no  ma- 
terial error  in  this  paragraph  of  the  court's 
charge.  It  only  had  reference  to  the  issue 
whether  or  not  the  notes  were  given  to  Mrs. 
Crawford.  J.  A.  and  Mattle  Crawford  testi- 
fied that  the  notes  were  deliveceA^jA  iMrs. 
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Crawford  Immediately  after  the  Indorsements 
thereon  were  made ;  Mrs.  Crawford  testifying 
that  W.  H.  Hord  at  the  time  remarlced:  "Take 
these  and  do  exactly  as  yon  please  with 
them."  The  Jury  evidently  were  not  misled 
by  the  court's  charge,  and  only  considered 
the  language  of  the  court  in  the  sense  It  was 
Intended,  which  was  as  to  the  notes  haying 
l)een  given  to  Mrs.  Crawford.  In  speaking  of 
the  transfer  of  an  instrument.  It  conveys  the 
idea  of  a  delivery,  and.  If  defendant  desired 
a  fnllor  charge,  one  should  have  been  re- 
qoested.  In  the  absence  of  which  we  con- 
clude no  ercor  was  shown.  , 

Appellant  complains  that  the  court  In  Its 
charge  assumes  that  the  notes  were  worth 
their  face  val«e.  We  see  no  error  In  this. 
The  notes  were  executed  by  J.  A.  Crawford, 
who  was  ececutor  of  the  will,  and  the  appel- 
lant, herein.  As  executor  of  the  estate,  he 
was  bound  to  account  for  the  sums  due  by 
htm  to  said  estate.  There  was  no  proof  as 
to  the  value,  and,  besides,  be  is  the  only  one 
appealing  and  he  ought  not  to  be  heard  object- 
ing to  the  Judgment  on  this  ground,  nor  is 
there  any  merit  to  the  objection  that,  If  said 
notes  were  advancements,  the  Jury  could  only 
consider  their  value  at  the  time  of  such  ad- 
vancement In  determining  whether  Mrs.  Craw- 
ford had  any  Interest  In  said  estate.  We  do  not 
think  the  issue  of  these  notes  being  an  ad- 
vancement to  Mrs.  Crawford  was  raised  by 
the  evidence.  The  only  issue  raised  as  to 
these  notes  Is  wheth«:  or  not  the  said  notes 
were  given  to  Mrs.  Crawford  by  said  W.  H. 
Hord.  This  being  the  issue,  the  question  of 
value  Is  immaterial. 

Complaint  Is  made  of  the  refusal  of  the 
court  to  give  the  special  charge  requested 
by  defendants,  as  follows:  "You  are  in- 
structed that  If  you  find  and  believe  from 
the  evidence  that  the  devise  to  J.  A.  and 
Mattle  Crawford  was  made  for  the  Interest 
of  T.  A.  Hord  In  the  estate  of  W.  H.  Hord 
purchased  by  J.  A.  Crawford,  then  yon  are 
charged  that  the  law  of  advancements  does 
not  apply,  and  yon  will  find  for  the  defend- 
ants on  said  issue."  There  was  no  error 
In  refusing  this  charge.  As  before  stated, 
there  was  no  issue  as  to  the  notes  being 
advancements.  Plaintiffs  plead  that  certain 
checks  received  by  Mrs.  Crawford  were  ad- 
vancements and  should  be  accounted  for  as 
such;  but  the  Jury  found  against  plaintiffs 
on  this  Issue  and  no  Judgment  was  rendered 
therefor;  so,  if  there  was  error  In  refusing 
the  charge,  appellant  is  not  hurt  thereby 
and  Is  in  no  attitude  to  complain.  In  view 
of  another  trial,  we  will  further  add  that 
plaintiff  claimed  that,  If  said  checks  were 
not  Intended  as  loans,  they  were  advance- 
ments made  and  were  to  be  accounted  for 
upon  the  final  settlement  of  the  estate  and 
accounted  for  by  her.  The  charge  would 
have  been  misleading  In  view  of  this  plea. 

The  court  charged  the  Jury:  "Yon  are 
instructed  that  under  the  terms  and  provi- 


sions of  the  win  introduced  in  evidence  in 
this  cause,  made  by  W.  H.  Hord.  deceased, 
it  was  the  intention  of  the  said  deceased  that 
both  Annie  Hord  and  James  A.  Crawford 
shonld  be  trustees  or  executors  of  said  will, 
and  that  they  should  have  charge  of  the 
estate  of  said  deceased  Jointly;  that  the  por- 
tion of  said  estate  which  was  Intended  for 
the  children  of  F.  P.  Hord,  deceased,  should 
be  managed  and  controlled  by  Annie  Hord. 
and  that  the  portion  Intended  for  the  defend- 
ants should  be  applied  to  the  defendants 
Jointly;  that  James  A.  Crawford,  having 
qualified  as  the  sole  executor,  and  claiming 
to  have  charge  of  the  estate  exclusively,  will 
not  be  allowed  any  commission  for  his 
management  of  said  estate."  This  charge 
we  think  error,  in  so  far  as  it  tells  the  Jury 
that  under  the  terms  of  the  will  It  was  the 
intention  of  the  deceased  that  both  Annif 
Hord  and  J.  A.  Crawford  should  be  executor 
of  said  will.  The  will  provides  that  Annif 
Hord  shall  be  trustee  of  the  devise  to  the 
children  of  F.  P.  Hord,  and  that  J.  A.  Craw- 
ford shall  be  trustee  of  the  devise  to  Mat- 
tie  i.  Crawford;  that  each  take  charge  of 
and  manage  and  control  the  property  devised, 
the  trust  to  be  separate,  and  that  no  part  of 
the  estate  given  to  one  trustee  have  relation 
to  or  be  in  any  wise  dependent  upon  the 
other.  The  will  then  nominates  J.  A.  Craw- 
ford to  be  executor,  with  directions  to  sell 
the  property,  except  some  small  beqnests,  to 
pay  debts,  and  then  It  directs  that  said  Craw 
ford  Is  to  retain  one-half  the  remainder  as 
trustee,  *to  be  held  and  used  as  hereinbefore 
stated,  and  the  remaining  half  I  desire  tu 
pay  to  Annie  Hord  to  be  held  and  iiaed  by 
her  as  trustee  also  for  the  purposes  mentiOD- 
ed."  This  clearly  shows  that  Crawford  was 
to  be  executor  alone,  and  that  each  was  tu 
act  as  trustee  only  for  the  part  of  the  estate 
devised  to  them;  that  is,  Crawford  was  to 
act  as  trustee  of  the  portion  devised  to  him 
and  his  wife,  and  Annie  Hord  was  to  act  a« 
trustee  of  the  portion  devised  to  the  ctaildivn 
of  F.  P.  Hord. 

The  court  also  erred  In  said  charge  in  as- 
suming that  Crawford  would  not  be  entltle<i 
to  any  fees  for  the  reason  therein  stated. 
Bxecntors  are  entitled  to  costs  accruing  to 
them  under  the  law  in  the  honest  and  faith- 
ful administration  of  the  estate.  When, 
however,  the  executor  Is  negligent  In  the 
performance  of  his  duties  as  such  and  costs 
accrue  thereby,  they  may  be  taxed  against 
blm  on  final  settlement.  Thomas  v.  Hawpe 
(Tex.  Civ.  App.)  80  S.  W.  129.  Whether  or 
not  Crawford  was  entitled  to  the  attorney's 
fees  alleged  to  have  been  paid  by  him  In  the 
suit  wherein  Annie  Hord  sought  to  remove 
him  from  the  executorship  should  have  l>een 
left  to  the  Jury  for  their  determination  under 
appropriate  Instructions. 

The  Judgment  is  reversed,  and  eauM 
remanded. 
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ST.  LOUIS  SOUTHWESTERN  RT.  00.  OF 
TEXAS  V.   ROLLIN& 

(Conrt  of  OlvU  Appeals  of  Texaa.    Nov.  1, 
1905.) 

1.  Railboads  —  CcrvEBTS  —  Davaoeb    fbok 
Water — Aonow — Sutficienct  or  Petitiow. 

Itev.  St.  1895,  art.  4436,  providea  that  no 
railroad  company  shall  construct  its  roadbed 
without  first  coustmcting  the  necessary  culverts 
or  sluices  aa  the  natural  lay  of  the  land  re- 
Quifes  for  the  necessary  drainage  thereof. 
Held  that,  in  an  action  against  a  railroad  for 
damages  to  land  from  water  by  reason  of  in- 
sufficient culverts,  it  was  not  necessary  for  the 
petition  to  allege  that  defendant  had  not  ^ut 
in  the  necessary  culverts  when  the  road  was 
built;  the  putting  in  of  the  same  being  matter 
of  defense. 

2.  Appeal — ^PBESuifpnoNB  —  Waiteb  op  De- 

IfDBBEB. 

Where,  on  appeal,  it  does  not  appear  from 
the  record  that  any  action  was  had  by  the  trial 
court  on  demurrers  filed,  the  presumption  is 
that  they  were  not  presented,  but  were  waived. 

3.  Pleading— iRsumciERcT— Ground   fob 
Objections  to  Evidence. 

Pleadings  must  be  wholly  defective  and 
show  no  cause  of  action  or  defense  before  ob- 
jections to  testimony  because  of  the  insufficiency 
of  the  pleadings  will  be  entertained. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  H  1433-143&] 

4.  Sauk  —  Conbtbuction  op  Alleoationb  — 
Ownership  op  Pbopehtt. 

In  an  action  for  damages  to  growing  cot- 
ton, allegations  of  the  petition  to  the  effect  that 
plaintiff  was  a  tenant  and  that  certain  acrea 
of  cotton  were  damaged  raised  an  inference  that 
the  cotton  belonged  to  plaintiff. 

5.  Saux — Generai.  Dehubbeb. 

Where  a  pleading  la  attacked  by  general 
demnrrer,  every  reasonable  Intendment  will  b« 
Indulged  in  favor  of  the  pleading. 

[Ed.  Nete. — For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  i  S56.] 

6.  Raxlboaos — Cdlvebts  —  Faildbe  to  Con- 
stbuct — Statutes — Neoliobitce. 

Under  Rev.  St  1885,  art.  4480,  providing 
that  no  railroad  company  shall  construct  a 
roadbed  without  first  constructing  the  necessary 
culverts  or  sluices  for  drainage,  failure  of  a  rail- 
road to  construct  such  culverts  is  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  f  857.] 

7.  Sahs — ^Dauaoes   pbok    Watkb— Action— 

Instbuctionb.     • 

Rev.  St  1895,  art  4436,  provides  that  no 
railroad  company  shall  construct  a  roadbed 
without  first  constructing  the  necessary  culverts 
or  sluices  aa  the  natural  lay  of  the  land  re- 
quires for  necessary  drainage.  Held,  in  an  ac- 
tion for  damages  to  land  owing  to  a  failure  to 
provide  the  necessary  culverts,  that  it  was  prop- 
er to  instruct  that  defendant  was  guilty  of  neg- 
ligence in  failing  to  construct  and  leave  the 
necessary  culverts  or  waterways  aa  the  natural 
lay  of  the  land  required ;  there  being  no  evidence 
that  there  had  been  any  clianges  in  the  lay  of 
the  land  that  would  cause  waters  to  spread  on 
land  that  they  did  not  touch  in  times  of  over- 
flows when  the  culverts  and  waterways  were 
'x>Dstructed. 

8.  Saub  —  Dbpknbes  —  Conbtbuction  Wobk- 

INO  INJVBT  TO  ANOTHEB. 

In  an  action  against  a  railroad  company 
for  damages  to  land  owing  to  defendant's  fail- 
ure to  construct  necessary  culverts,  it  was  no 
defense  that  a  certain  improvement  that  would 
have  protected  plaintlfTa  property  would  have 
injured  another. 


9.  Saiix — ^DuTT  in  Relation  to  Cultebts — 
FuTUBE  Conditions. 

A  railroad  company  ia  required  to  take 
into  consideration,  not  only  the  conditiona  ex- 
isting when  the  road  Is  constrncted,  but  such 
changes  and  conditions  as  it  could  have  fore- 
seen, such  as  that  adjoining  lands  would  be 
transformed  from  timber  lands  into  cultivated 
fields. 

Appeal  from  District  Court,  Hunt  County ; 
H.  C.  Connor,  Judge. 

Action  by  W.  B.  Rollins  against  the  St. 
Louis  Sontbwestem  Railway  Company,  of 
Texas.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

E.  B.  Perkins  and  Templeton,  Crosby  & 
Dinsmore,  for  appellant 

FLY,  J.  This  Is  a  salt  Instituted  by  appel- 
lee to  recover  of  appellant  damages  In  the 
sum  of  $1,000  incurred  by  reason  of  water 
being  forced,  through  the  failure  to  leave 
a  BUfDcient  opening  to  permit  the  waters  o! 
a  creek  to  pass,  upon  the  land  of  appellee, 
and  bis  crops  thereby  destroyed.  The  cause 
was  tried  by  Jury,  and  resulted  lu  a  verdict 
and  Judgment  for  appellee  for  $172. 

It  Ib  contended,  through  the  first  assign- 
ment of  error,  that  the  court  erred  in  not 
sustaining  a  general  demnrrer  to  the  petition 
because,  among  other  things.  It  was  not  al- 
leged that  when  the  road  was  built  appel- 
lant had  failed  to  put  iu  the  necessary  cul- 
verts and  sluices  as  the  natural  lay  of  the 
land  required,  or  that  after  Its  road  was 
built  the  conditions  above  the  embankment 
were  so  changed  as  to  require  additional'  cul- 
verts and  sluices,  and  that  appellant  had  not 
used  ordinary  care  to  erect  the  same.  It 
was  alleged  that  appellee  was  a  tenant  on 
the  farm  of  F.  P.  Wood,  lying  Immediately 
north  of  where  the  railroad  crosses  East  Had- 
do  creek,  on  the  west  side  thereof ;  that  the 
road  runs  east  and  west,  and,  while  not  clearly 
expressed,  it  may  be  inferred  that  the  creek 
flows  from  the  north  to  the  south,  and  conse- 
quently the  land  of  Wood  Is  above  the  crossing 
of  tbe  railroad.  It  Is  further  alleged  that 
the  trestling  over  the  creek  is  130  feet  In 
length,  and  that  the  trestle  on  either  side 
Is  approached  by  an  embankment  10  feet 
high  and  at  least  a  half  a  mile,  on  each  side, 
In  length;  "that  the  defendant  has  failed 
to  leave  an  opening  at  said  crossing  sufficient 
In  size  to  permit  tbe  passage  of  the  water  In 
said  creek,  and  tbe  water  accumulates  and 
falls  on  the  surface  north  of  said  crossing; 
and  that  at  each  considerable  rainfall,  by 
reason  of  the  failure  to  provide  openings 
In  said  embankment,  and  by  reason  of  the 
failure  to  provide  a  sufficient  opoilng  at  said 
crossing,  tbe  water  in  said  creek,  and  the 
water  that  falls  on  several  hundred  acres 
of  land  Immediately  north  and  adjoining 
said  creek  and  railroad,  1b  concentrated, 
and  IS  backed  up  over,  on,  and  across  said 
premises."    Tbe  pleadings  were  sufficient  to 
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meet  a  general  demurrer  on  tbe  ground  afore- 
mentioned. Appellee  was  not  called  upon 
to  anticipate  a  possible  defense  of  appellant, 
but  could  rely  on  an  allegation  that  tbe  open- 
ing was  not  suflBclent  to  permit  the  passage 
of  the  waters  of  the  creek,  and  If  appellant 
desired  that  It  be  shown  that  tbe  opening 
was  sufficient  when  It  was  built,  and  that 
subsequent  developments  had  not  proved  the 
opening  insufficient,  it  should  have  alleged 
and  proved  It 

It  la  also  insisted  that  the  general  de- 
murrer should  have  been  sustained  to  the 
petition,  on  tbe  ground  that  the  value  of 
the  crops  of  1902  and  1903  were  not  separate- 
ly stated,  the  whole  damage  being  laid  at 
$1,000,  and  because  it  was  not  alleged  that 
append  bad  any  Interest  in  tbe  18  acres 
of  cotton  claimed  to  have  been  overflowed  In 
1902.  And  it  is  also  urged  that  a  special  excep- 
tion to  tbe  petition,  on  the  ground  that  tiie 
damages  for  each  year  were  not  separately 
alleged  should  have  been  sustained.  It  does 
not  appear  from  the  record  that  any  action 
was  bad  by  the  court  on  demurrers  filed  by 
appellant,  and  the  presumption  will  prevail 
that  they  were  not  presented,  but  were 
waived.  Rowlett  v.  Fulton,  5  Tex.  458; 
Chambers  v.  Miller,  9  Tex.  236;  Floyd  v. 
Rice,  28  Tex.  341;.  Sup.  Com.  K.  of  G.  R.  t. 
Rose,  62  Tex.  321 ;  Ronner  v.  Glenn,  79  Tex. 
581,  15  8.  W.  572. 

When  evidence  as  to  the  crop  of  1902  was 
offered,  appellant  objected,  on  tbe  ground 
that  there  were  no  allegations  in  the  pietltlon 
that  would  authorize  evidence  on  that  sub- 
ject, which  objection  was  overruled  by  tbe 
court  It  is  the  rule  in  Texas  that  plead- 
ings must  be  wholly  defective,  and  show  no 
cause  of  action  or  defense,  before  objections 
to  testimony  because  of  the  insufficiency  of 
the  pleadings  will  be  entertained.  Pyron  v. 
Butler,  27  Tex.  271.  In  view,  therefore,  of 
the  objection  to  the  evidence,  it  will  become 
necessary  to  examine  the  petition  on  the 
point  raised.  It  is  alleged  in  the  petition 
that  appellee  was  a  tenant  of  F.  P.  Wood, 
and  resided  on  his  premises  In  1902,  and  that 
in  the  month  of  October,  1902,  18  acres  of 
cotton  were  overflowed,  and  In  the  month 
of  July,  1903,  23  acres  of  cotton  were  over- 
flowed, and  that  the  crops  were  destroyed 
to  the  damage  of  appellee  in  the  sum  of 
$1,000.  The  plain  inference  from  the  plead- 
ings is  that  the  cotton  belonged  to  appellee, 
and  it  cannot  be  said  that  they  are  wholly 
defective.  Tbe  defect  in  tbe  petition  was 
not  such  as  could  have  been  reached  by  a 
general  demurrer,  because,  when  a  pleading 
is  attacked  by  general  demurrer,  every  rea- 
sonable Intendment  will  be  indulged  in  its 
favor,  and  It  is  clearly  a  reasonable  Intend- 
ment that  appellee  was  suing  for  cotton  owned 
by  him.  Neltber  could  the  defect  in  the  peti- 
tion in  alleging  tbe  damages  for  the  two 
years  together  be  reached  by  an  objection 
to  the  evidence.    Tbe  court  stated  to  the 


jury  that  "tbe  law  requires  a  railway  com- 
pany, when  it  builds  its  road,  to  construct  tbe 
necessary  culverts  and  sluices,  as  the  natural 
lay  of  the  land  requires  for  tbe  necessary 
drainage  thereof,  and  a  failure  to  do  »>  la 
negligence."  Tbe  charge  was  justified  by 
the  law  and  tbe  allegations  in  the  petition. 
In  article  4436,  Rev.  St  1895,  it  is  provided : 
"In  no  case  shall  any  railroad  company  con- 
struct a  roadbed  without  first  constructing 
tbe  necessary  culverts  or  sluices,  as  tbe  nat- 
ural lay  of  the  land  requires  for  the  necessa- 
ry drainage  thereof."  It  follows  that  it  was 
not  'error  to  give  the  statute  in  charge  to  tbe 
jury,  and  to  inform  them  that  a  disregard 
of  it  was  negligence. 

It  was  not  error,  as  claimed  in  tbe  sixtb 
assignment  of  error,  for  the  court  to  charge 
the  jury  that  if  appellant  was  guilty  of  neg- 
ligence in  failing  to  construct  and  leave  the 
necessary  culverts  or  waterways  as  the  nat- 
ural lay  of  tbe  land  required,  and  appellee 
was  thereby  damaged,  they  should  find  for 
him.  There  was  no  testimony  tending  to 
show  that  there  bad  been  any  changes  made 
in  "the  lay  of  tbe  land"  that  would  cause 
water  frdm  the  creek  to  spread  on  land  that 
it  did  not  touch  in  times  of  overflows  when 
the  culverts  and  waterways  were  construct- 
ed, and  the  court  properly  considered  the 
"lay  of  tbe  land"  to  be  in  the  same  condition 
that  it  was  when  the  original  construction 
took  place.  It  was  held  In  the  case  of  Rail- 
way V.  McGowan,  73  Tex.  363,  11  S.  W.  336, 
that  If  the  railroad  was  originally  construct- 
ed so  as  to  meet  the  demands  upon  it  as  far 
as  they  could  then  be  foreseen,  the  company 
would  not  be  liable  for  damages,  but  that 
was  said  in  regard  to  the  admission  of  evi- 
dence as  to  repairs  being  shown  in  order  to 
prove  faulty  original  construction.  That 
was  all  that  was  demanded  by  tbe  facts  of 
that  case,  and  the  decision  cannot  be  distort- 
ed into  a  ruling  that,  if  tbe  railroad  com- 
pany believed  at  tbe  time  of  the  original 
construction  that  It  bad  done  all  tbe  "lay 
of  tbe  land"  required.  It  could  not  be  held 
liable  until  convinced  that  it  bad  not  done 
all  that  was  required.  If  tbe  toposrapby  oC 
the  country  along  a  railroad  has  undergone 
such  changes,  through  natural  or  artificial 
means,  that  tbe  railroad  company  could  not 
have  anticipated  tbe  construction  of  culverts 
necessary  to  meet  such  changes,  then  It 
could  with  reason  be  argued  that.  If  the  orln- 
inal  construction  was  sufficient  as  tbe  land 
then  lay,  the  railroad  could  not  be  held  li- 
able until  it  was  charged  with  knowledjre 
of  the  changes.  Appellant  could  have  fore- 
seen that  the  land  along  Its  railroad  would 
be  cleared,  the  timber  cut  and  the  land  put 
in  cultivation,  and  It  should  have  foreseen 
and  provided  against  such  contingencies. 
Such  changes  were  not  changfes  in  the  "lay  of 
the  land"  that  could  not  have  been  antici- 
pated. In  the  case  of  Railway  v.  Whltaker. 
82  S.  W.  1051.  tbe  Court  of  Civil  Appeals  of 
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the  Second  Dletrict  said:  '^e  ovemile,  as 
unBound,  the  proposition  of  the  ninth  as- 
signment, that  appellant  was  only  required 
to  take  into  consideration  the  condition  that 
existed  when  Its  road  was  originally  con- 
structed, namely,  that  that  portion  of  Texas 
was  used  for  grazing  purposes  only,  and  that 
It  therefore  was  not  liable  to  appellees,  who 
subsequently  engaged  In  Irrigation  farming 
there,  for  diverting  the  water  from  its 
course." 

The  special  charges  numbered  2  and  3, 
asked  by  appelant,  were  properly  refused, 
because,  so  far  as  correct,  they  had  been 
given  In  the  charge  of  the  court  Even  from 
the  point  of  view  of  appellant  they  were 
Incorrect,  because  they  relieved  appellant 
from  liability  If  the  culverts  were  properly 
constructed  so  far  as  could  have  been  fore- 
seen by  It,  even  though  changed  conditions 
had  made  changes  in  construction  necessary. 
Special  charge  No.  4,  in  which  It  was 
stated  that  If  In  changing  the  sluices  and 
culverts  on  East  Haddo  creek,  so  as  to  pro- 
tect the  land  from  overflow  north  of  the 
railroad,  the  lands  on  the  south  would  be 
materially  Injured,  then  It  would  not  be  neg- 
ligence for  appellant  not  to  change  them, 
was  properly  refused.  It  is  the  duty  of  ap- 
pellant to  construct  Its  culverts  and  sluices 
so  as  not  to  Injure  lands  on  the  north  or 
the  south,  and  it  is  no  defense  to  show  that 
a  certain  Improvement  that  should  have 
been  made  to  protect  one  man's  property 
would  injure  that  of  another. 

It  was  not  error  to  refuse  special  charges 
Nos.  6  and  8  on  the  subject  of  unprecedented 
floods,  as  the  law  on  that  subject  was  prop- 
erly presented  by  the  court  In  Ite  charge  to 
the  Jury. 

The  law  as  to  the  burden  of  proof  was 
sufficiently  clear  as  given  by  the  court,  and 
It  was  not  error  to  refuse  the  special  char- 
ges on  that  subject 

The  evidence  was  suflJiclent  to  sustain  the 
verdict.  On  the  question  of  the  character 
of  the  flood  of  1903,  the  evidence  was  con- 
flicting, and  the  Jury  had  evidence  Justifying 
a  finding  that  the  water  was  thrown  upon 
the  land  of  appellee  through  the  negligent 
construction  of  the  sluices  and  culverts. 
Both  appellee  and  Wood  swore  that  the  land 
had  been  flooded  several  times  since  1890. 
The  Judgment  will  be  afflrmed- 


8T.  liOniS  SOUTHWESTERN  BX.  00.  OF 
TEXAS  V.  SELMAN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 
1900.) 

1.  HAXLBOADS OULVEBTS FAItUBB     lO     CoiT- 

STB17CT STATtTTES NEOLIOEHCE. 

The  failure  of  a  railroad  oompanv  to  com- 
ply with  Rev.  St  1895,  art  4436,  requiring  a 
railroad  to  construct  necessary  culverts  and 
sIolceB  for  drainace  purposes,  is  negligenoSk 


2.  Sake — Dakages    rsoji    Wateb — Action — 
Ihstbuotionb. 

In  an  action  against  a  railroad  company 
for  damages  from  water,  owing  to  its  failure  to 
comply  with  Rev.  St.  1895.  art  4436,  a  request- 
ed instruction  which  would  have  charged  that 
under  certain  circumstances  the  clearing  and 
cultivating  of  the  land  after  the  building  of  de- 
fendant's embankment  would  exonerate  defend- 
ant from  liability  was  properly  refused. 

3.  TbIAL — INSTBUCTIONS — REFUSAL. 

There  was  no  error  In  refusing  requested 
instructions  on  matters  covered  by  the  main 
charge. 

4.  RAn.BOAS8 — Damaox  fbok  Water — Acnoit 
— Instructions. 

Rev.  St  1895,  art  4436,  requires  railroad 
companies  to  construct  necessary  culverts  for 
drainage  purposes.  In  an  action  for  damages 
from  water,  owing  to  a  failure  to  construct  cul- 
verts, it  appeared  that  plaintiff  had  constructed 
an  embankment  to  turn  surface  waters  iiito  a 
stream,  and  the  court  instructed  that  plaintiff 
could  only  recover  such  damages  as  were  prox- 
imately caused  by  the  insufficiency  of  culverts. 
Held  proper  to  refuse  to  instruct  that,  if  the 
embankment  constructed  by  plaintiff  aided  in 
causing  the  overflow,  plaintiff  could  not  recover. 

Appeal  from  District  Conrt,  Hunt  County ; 
H.  C.  Connor,  Judge. 

Action  by  J.  W.  Selman  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

E.  B.  Perkins  and  Templeton,  Crosby  & 
Dinsmore,  for  appellant 

JAMES,  G.  J.  The  action  was  brought  by 
appellee  to  recover  damages  caused  by  de- 
fendant's embankment  on  Caddo  creek,  which 
it  was  alleged  was  so  constructed  that  It  . 
obstructed  the  flow  of  the  water  after  a  con- 
siderable rain,  and  caused  the  water  to  be 
backed  up  over  and  upon  plaintiff's  premises, 
which  injured  and  destroyed  his  crop.  In 
October  and  November,  1902.  Plaintlfl  was 
awarded  $100  as  damages.  Defendant  plead- 
ed general  denial,  and  specially  that  plain- 
tiff's land  was  nninclosed  and  uncultivated 
when  the  embankment  was  constructed ;  that, 
as  conditions  then  were,  sufficient  water- 
ways were  left  in  the  embankment;  that  an 
ordinarily  prudent  person  would  not  prior 
to  the  drainage  complained  of,  have  appre- 
hended that  the  changed  conditions  made 
additional  waterways  necessary;  that  there 
were  persons  below  the  embankment  who 
bad  land  in  cultivation,  and,  if  additional 
waterways  were  put  in,  the  lands  of  these 
persons  would  be  overflowed ;  that  the  rain 
which  caused  the  overflow  In  this  case  was 
nnprecedented ;  that  the  natural  flow  of  the 
creek  was,  prior  to  the  injuries  complained 
of,  interfered  with  and  changed  by  ditches 
and  embankments  constructed  by  plaintiff's 
landlord  and  others,  and  that  these  ditches 
and  embankments  occasioned  the  overflow; 
that  plaintllTs  land  is  low  and  marshy,  and 
Is  overflowed  In  times  of  ordinary  rainfall, 
and  plaintiff's  damage  was  caused  by  the 
natural  lay  of  the  land  and  the  natural  flow 
o£  the  water. 
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Tbe  first  assltrnment  of  enor  is  OTermled. 
The  petition  was  good  against  tbe  general 
demurrer.  Tbe  second  assignment  Is  also 
overruled.  Tbe  petition  comprehended  the 
failure  to  comply  with  the  requirements  of 
the  statute  as  negligence  (article  4436,  ReT. 
St  1895),  and  it  was  not  error  to  charge 
that  such  failure  would  constitute  negligence. 

The  matters  referred  to  in  the  third,  fourth, 
and  fifth  are  fully  discussed  and  overruled 
in  the  companion  case  to  this,  this  day  de- 
cided. St  Loola  S.  W.  Ry.  Co.  v.  Rollins, 
89  S.  W.  10G9. 

The  requested  charge  referred  to  in  the 
sixth  was  erroneous,  in  that  it  would  have 
charged  tbe  jury  that  under  certain  circum- 
stances tbe  clearing  and  cultivating  of  tbe 
land  after  tbe  building  of  tbe  embankment 
would  exonerate  the  defendant.  The  re- 
quested charge  referred  to  in  tbe  seventh 
was  also  erroneous.  It  was  the  duty  of  de- 
fendant to  so  construct  its  road  as  not 
to  injure  property  of  those  below  the  em- 
bankment as  well  as  those  above  it  That 
referred  to  in  the  eighth  was  sufiaciently 
comprehended  in  the  main  charge ;  also  those 
mentioned  in  the  ninth  and  eleventh.  The 
charges  requested  on  the  burden  of  proof 
and  unprecedented  rainfall  were  correctly 
refused  as  tbe  charge  was  sufficient  on  those 
subjects.  Tbe  seventeenth  assignment  is 
not  well  taken,  as  it  was  not  necessary  for 
plaintiff  to  plead  bis  evidence.  There  was 
no  error  in  not  directing  a  verdict  In  favor 
of  defendant,  and  none  in  overruling  tbe  mo- 
tion for  new  trial  on  the  ground  that  tbe 
testimony  does  not  warrant  tbe  verdict 

Tbe  twelfth  assignment  complains  of  tbe 
refusal  of  this  charge :  "If  you  believe  from 
the  evidence  that  plaintiff's  landlord  and 
others  constructed  ditches  or  embankments 
which  diverted  the  water  flowing  Into  tbe 
eredk  abqve  tbe  railroad  embankment  from 
its  natural  course,  and  that  tbe  diversion  of 
water  thereby  aided  In  causing  tbe  overflow 
of  which  plaintiff  complains,  then  plaintiff 
could  not  recover  for  any  damages  caused 
to  bis  crops  by  reason  of  such  diversion  of 
water  from  its  natural  course,  and  yon 
should  not  allpw  him  anything  for  such 
damages."  We  have  looked  to  tbe  evidence 
which  tbe  brief  refers  us  to,  and  find  that 
tbe  structure  alluded  to  In  tbe  above  charge 
was  an  embankment  along  tbe  north  line 
of  tbe  tract  of  which  plaintiff's  land  was 
part  leading  to  the  creek,  and  was  made 
for  the  purpose  of  carrying  surface  water 
to  the  river,  instead  of  letting  It  run  over  tbe 
land.  There  was  testimony  that  this  em- 
bankment was  open  in  places.  As  this  plain- 
ly bad  nothing  to  do  with  water  overflowing 
the  land  from  tbe  creek,  and  bad  no  con- 
nection with  tbe  embankment  constructed 
by  defendant  we  do  not  see  why  the  charges 
given,  which  allowed  the  jury  to  find  for  such 
damage  only  as  was  proximately  caused  by 
defendant's  embankment  were  not  sufficient 
for  tbe  purposes  of  this  case. 

Affirmed. 


JOHNSON  V.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texaa.    Nov.  1, 
1905.) 

1.  JUDOBB— DiSQUAUFICATION— TBANSFEB     OF 

(7aD8E. 

Though  Rev.  St  1895,  arts.  1069,  1070,  re- 
lating to  diBqualification  of  judges,  does  not 
make  such  disqnalification  a  groiuid  for  trans- 
fer of  the  cause  pending  In  his  court  to  another. 
where  the  record  shows  that  tbe  judge  trying 
a  •cause  was  under  a  constitutional  disqualifica- 
tion, the  judgment  rendered  in  such  cause  will 
be  held  void,  though  tbe  disqualification  was 
disclosed  by  proceedings  on  motion  to  transfer 
the  cause  to  another  court 

[Ed.  Note. — For  cases  in  point,  see  voL  2^. 
Cent  Dig.  Judges,  {  237.] 

2.  Saub— Attobnet  fob  Pabtixs. 

Plaintiff  had  brought  an  action  for  divorce, 
allep;ing  tbe  same  acts  of  cruelty  as  grounds  for 
a  divorce  as  were  alleged  in  a  subaequent  suit, 
and  in  the  second  suit  defendant  pleaded  tbe 
judgment  in  the  former  action  as  res  judicata 
and  a  bar.  The  judge  before  whom  tbe  second 
action  was  tried  had  been  a  counsel  to  plaintiff 
in  the  former  action.  Held,  that  he  was  dis- 
qualified to  bear  the  second  suit  under  Const, 
art  5,  §  11,  providing  that  no  judge  shall  sit  is 
a  case  wherein  he  shall  have  been  counseL 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent  Dig.  Judges,  {{  214,  215.] 

Appeal  from  District  Court,  GrayBon  Coun- 
ty; B.  L.  Jones,  Judge. 

Suit  for  divorce  by  A.  O.  D.  Johnson 
against  Louis  St.  J.  Johnson.  Ftom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Don  A.  Bliss  and  McReynoIda  k  Hay.  for 
appellant  C.  H.  Smitb  and  A.  L.  Beaty. 
for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  for  a  divorce  and  the 
custody  of  minor  children  of  the  parties. 
The  grounds  for  divorce  alleged  were  cruel 
treatment  and  outrages  by  appellant  toward 
the  appellee  of  such  a  nature  as  to  render 
their  living  together  insupportable.  The 
answer  consisted  of  denial  that  plaintiff  was 
an  actual  bona  fide  inhabitant  of  the  state  of 
Texas,  a  general  denial,  and  a  plea  of  res 
adjudlcata.  Tbe  trial  resulted  In  a  decree 
of  divorce  in  favor  of  plaintiff,  awarding  her 
the  custody  of  the  children. 

The  first  and  second  assignments  raise  tbe 
question  whether  the  judge  who  tried  the 
case  was  disqualified,  by  reason  of  Iiavin.s; 
been  counsel  in  tbe  case,  to  try  it  Tbe  Con- 
stitution provides  that  no  judge  shall  sit  In 
a  case  wherein  be  shall  have  been  counsel. 
Article  6,  {  11.  We  will  remark,  before  con- 
sidering the  question,  that  the  statute  does 
not  make  the  disqualification  of  a  judge  a 
ground  for  transferring  a  cause  pending  iu 
his  court  to  another.  Rev.  St  1895.  arts. 
1069,  1070.  If,  however.  It  appears  from  the 
record  of  the  trial  of  the  cause  that  the  Jnds:e 
trying  it  was,  under  tbe  constitutional  in- 
hibition, disquallfled  from  doing  so,  though 
from  the  proceedings  on  a  motion  to  transfer 
the  cause  to  another  court  the  judgment 
pronounced  in  such  cause  should  b«  declared 
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▼old  and  of  no  effect  Chamben  ▼.  Hodges, 
23  Tex.  104;  Newcome  v.  Light,  68  Tex.  141, 
44  Am.  Rep.  604;  Burks  t.  Bennett,  62  Tex. 
277;  Gains  t.  Barr,  60  Tex.  676.  The  evi- 
dence touching  the  Judge's  disqualification 
was  adduced,  both  on  a  motion  to  transfer 
the  cause  and  on  a  motion  for  a  new  trial 
setting  up  such  dlsquallflcatlGn.  It  appears 
from  such  evidence  that  prior  to  the  Institu- 
tion of  this  particular  suit  the  appellee  bad 
sued  appellant  In  the  district  court  of  Gray- 
son county  for  a  divorce,  and  that  the 
grounds  alleged  as  her  cause  In  this  case 
embraced  all  the  matters  alleged  In  the 
previous  suit,  which  had  been  decided  in 
favor  of  appelant  a  short  time  before  this 
one  was  Instituted;  that  appellant's  plea  of 
res  adjndlcata  in  this  cause  was  based  upon 
the  Judgment  rendered  In  his  favor  in  the 
other  case;  and  that  upon  the  trial  of  this 
cause  such  plea  was  relied  upon  by  appellant 
as  a  defense  to  plaintiff's  alleged  cause  of 
action,  evidence  introduced  thereon,  and  the 
issue  made  by  such  plea  and  evidence  one 
of  the  issues  to  be  determined;  that  when 
the  previous  suit  was  Instituted,  and  while 
pending,  the  Hon.  B.  L.  Jones,  the  Judge  who 
tried  this  cause,  was  employed  as  an  attor- 
ney at  law  by  A.  L.  Beaty,  the  attorney  for 
plaintiff  in  that  case  and  one  of  her  counsel 
in  this,  and  during  and  in  pursuance  of 
such  employment  was  in  Mr.  Beaty's  office; 
that  during  the  course  of  such  employment, 
while  Mr.  Beaty  was  absent,  when  the  plain- 
tiff was  in  his  office,  Judge  Jones  talked  to 
her  about  the  case  twice. 

As  to  what  was  said  on  the  occasions 
appears  front  the  questions  to  and  answers 
of  his  honor  upon  the  motion  for  a  new  trial 
in  this  cause.  They  are  as  follows:  "Q. 
Were  yon  in  the  employment  of  A.  L.  Beaty? 
A.  Tes;  there  was  an  understanding,  for 
employment  Q.  During  that  time  did  the 
plaintiff  ever  visit  the  office,  asking  for 
advice?  A.  She  was  up  there  a  number  of 
times;  yes,  sir.  Q.  Was  she  there  at  any 
time  when  Mr.  Beaty  was  absent?  A.  I 
think  twice.  Well,  no,  she  was  there  a 
number  of  times,  but  the  only  times  I  talk- 
ed to  her  was  twice.  Q.  On  the  first  occasion 
that  your  honor  talked  with  the  plaintiff, 
what  occasion  was  that?  A.  A  deposition 
of  a  negro  girl  was  being  taken — ^well.  I 
don't  know  that,  only  from  hearsay — ^but  her 
representation  to  me  was —  Do  you  want 
that?  Q.  Yes,  sir.  A.  That  the  deposition 
of  a  negro  girl,  a  witness  in  the  case,  was 
being  taken  in  the  office  of  J.  Q.  Adamson 
by  J.  Q.  Adamson,  and  she  came  to  me  and 
made  a  report  of  what  she  believed  to  be 
the  conduct  of  one  of  the  attorneys  on  the 
other  side.  Q.  Did  she  ask  any  advice  about 
it?  A.  No,  I  don't  think  she  asked  any  ad- 
vice about  It  I  talked  to  her  about  thf> 
matter.  Q.  Did  you  advise  her  in  any  way? 
A.  Yes.  Q.  What  did  you  state  to  her?  A. 
That  I  thought  she  must  be  mistaken;  that  I 


didn't  think  the  gentlemen  would  be  guilty 
of  such  conduct  as  that,  and  I  told  her  it 
didn't  amount  to  anything.  She  was  very 
macb  excited.  I  tried  to  quiet  her  dowu. 
That  is  my  recollection.  That  Is  all  that 
transpired.  That  is  all  I  recollect  Q.  On 
the  second  occasion?  A.  Well,  I  can't  re- 
member what  took  place  the  second  time. 
Q.  Wasn't  it  stated  that  interrogatories  had 
been  propounded  to  her,  and  she  asked  for 
advice  as  to  whether  she  should  answer 
those  Interrogatories?  A.  I  am  not  certain 
.about  that  If  there  is  anything  to  call  my 
recollection  to  it  I  am  not  certain.  I  couldn't 
say  there  was.  I  have  no  distinct  recol- 
lection, except  advising  her  once.  But  I 
am  satisfied  I  talked  to  her  twice.  Still,  as 
to  what  took  place  the  second  time,  I  have 
no  distinct  recollection.  Q.  Is  your  honor 
I>ositive  you  didn't  advise  her  about  answer- 
ing those  interrogatories?  A.  No,  because  I 
had  no  distinct  recollection.  If  she  had  ask- 
ed me  in  reference  to  the  matter,  I  would 
have  told  her  to  have  done  so;  but  I'  had  no 
recollection  of  her  asking  me  about  that. 
The  fact  of  the  business  is,  I  have  now  no 
recollection *of  her  ex  parte  deposition  being 
taken.  I  knew  nothing  of  the  case,  and 
never  talked  it  over  with  Mr.  Beaty  In  my 
life.  Q.  You  don't  know  whether  you  ad- 
vised her  on  that  occasion  with  reference  to 
the  case  In  any  respect  or  not —  the  second 
occasion?  A.  No,  sir;  that  Is,  I  said  I  have 
no  distinct  recollection  of  her  being  there. 
I  Just  have  a  general  recollection  that  I 
talked  to  her  twice.  I  see  Mr.  Hay  made  an 
affidavit  If  there  is  anything  he  could 
remind  me  of  and  refresh  my  recollection — 
Mr.  Hay;  The  statement  your  honor  made 
to  me  was  with  reference  to  having  some 
depositions  taken.  I  thought  you  meant  her 
deposition.  A.  I  think  I  must  have  referred 
to  the  other  deposition.  I  have  no  recollec- 
tion of  her  ex  parte  deposition  being  taken 
at  all.  Judge  Bliss:  Your  honor  has  no 
recollection  of  ever  having  advised  her  with 
reference  to  the  case  at  all?  A.  No,  sir;  I 
never  knew  what  her  ground  was.  I  simply 
tried  to  quiet  her  when  she  came  up  there 
excited  from  what  she  thought  was  the  mis- 
conduct of  an  attorney  on  the  other  side. 
Mr.  Beaty:  At  the  time  the  other  motion 
was  presented  you  made  a  statement  which 
the  stenographer  took  down?  A.  Ye^  sir. 
Q.  I  will  ask  you  if  that  statement  is  correct? 
A.  Yes,  sir;  to  the  best  of  my  recollection 
at  that  time.  Understand,  I  didn't  pay  any 
special  attention  to  this  matter.  Q.  That 
wasn't  with  reference  to  this  case,  but  with 
reference  to  a  previous  suit?  A.  Yes,  sir; 
several  weeks,  I  think,  before  the  previous 
suit  was  tried.  Judge  Bliss:  We  offer,  in 
connection  with  this,  the  petition  in  the 
former  suit  on  which  the  former  suit  was 
tried,  and  also  the  petition  in  this  cause. 
The  Court:  I  believe  I  would  like  to  make 
a  little  further  statement    JudgQ  Bliss:    All 
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right  The  Court:  When  I  saw  this  last 
case  was  In  my  court  for  trial,  I  went  to 
Mr.  McReynoldB,  one  of  the  attorneys  for 
Mr.  Johnson,  the  defendant  in  this  suit,  and 
told  him  that  Mrs.  Johnson,  a  time  or  two 
before,  had  been  in  the  ofQce  in  Mr.  Beaty's 
absence,  and  I  had  talked  to  her  a  little  in 
reference  to  the  case.  I  never  told  him  any 
of  the  details  of  what  I  said  or  what  the 
matter  was,  and  I  told  him — I  asked  him  if 
some  arrangements  could  not  be  made  for 
Judge  Pearson  to  try  the  case.  That  ar- 
rangement could  not  be  made,  or  wasn't 
made,  and,  when  the  matter  came  to  me 
on  a  question  of  law  as  to  whether  I  was 
■disqualified,  I  held  I  wasuiot  Judge  Bliss: 
I  understand  your  honoKB  employment  with 
Mr.  Beaty  was  as  attorney?  The  Court: 
Tes,  sir;  a  certain  kind  of  employment" 

Does  it  appear  from  this  that  the  trial 
Judge  was  disqualified  under  the  constitu- 
tional provision  quoted?  It  seems  to  us  that 
any  sujjstantlal  doubt  as  to  how  this  ques- 
tion should  be  answered  should  be  resolved 
In  favor  of  the  Constitution.  For  it  is  the 
supreme  law  of  the  state,  an^  lest  It  be 
abrogated,  all  questions  for  Judicial  deter- 
mination to  which  It  may  be  applicable 
should  be  so  decided  as  to  give  it  the  force 
and  efTect  intended  by  the  people  in  their 
sovereignty  when  it  was  ordained.  There 
can  be  no  doubt  as  to  the  intention  express- 
ed by  the  Constitution,  if  an  intention  can 
■be  expressed  in  language.  It  is  only  as  to 
its  application  that  any  question  can  arise 
for  judicial  determination.'  Where  an  at- 
torney advises  with  or  is  consulted  by  anoth- 
er in  regard  to  a  matter  wtiich  is  the  subject 
or  may  be  the  subject  of  litigation,  he  can- 
not afterwards  sit  as  judge  in  a  case  in- 
volving the  matter  about  which  he  gave  the 
advice  or  was  consulted.  This  is  so,  wheth- 
er he  charged  anything  or  expected  any 
compensation  for  such  advice  or  not  or 
whether  or  not  It  was  comtemplated  by 
either  him  or  the  party  advised  that  he 
should  act  any  further  in  the  matter  as  an 
attorney.  His  giving  the  advice,  or  having 
been  consulted,  constituted  him  counsel  in 
the  case  involving  the  matter,  and  disquali- 
fied him  from  sitting  as  Judge  in  the  case. 
Slaven  v.  Wheeler,  68  Tex.  23;  Newcome  v. 
Light,  58  Tex.  141,  44  Am.  Rep.  601 ;  Cham- 
bers V.  Hodges,  23  Tex.  105 ;  State  v.  Burks, 
82  fex.  584,  18  S.  W.  662.  We  can  per- 
ceive no  reason  why  an  attorney  who  has 
been  consulted  by  or  who  has  advised  a  par- 
ty in  regard  to  a-  matter  of  procedure  af- 
fecting a  pending  suit  should  not  be  held, 
within  the  purview  of  the  Constitution,  of 
counsel  in  the  case;  for  he  could  not  intel- 
ligibly advise  about  such  matter  of  procedure 
without  to  some  extent  being  informed  as  to 
the  nature  of  the  case  and  subject-matter 
-of  Utigation. 
According  to  the  statem^t  of  the  Judge, 


lie  was  consulted  by  and  advised  plalntUf 
in  regard  to  a  deposition  tliat  was  being 
taken  in  the  previous  case.  It  is  immaterial 
what  was  said  in  this  consultation  or  wtiat 
the  advice  was.  It  may  be  conceded  that  it 
may  have  been  considered  by  him  a  matter 
not  affecting  the  case,  or  one  too  trivial  for 
plaintiff  to  notice;  and  what  he  said  was 
simply  to  disabuse  her  apprehensions  or  al- 
lay her  fears  as  to  the  conduct  of  opposing 
counsel.  It  was,  nevertheless,  a  consultation, 
and  advice  in  regard  to  matters  that  would, 
if  the  apprehensions  of  plalntitr  had  been 
well  founded,  pertain  to  the  case.  They 
were  certainly  matters  that  she  tbougbt 
might  affect  it  or  she  would  not  have  sought 
and  obtained  the  advice  of  a  lawyer.  Hav- 
ing been  consulted  regarding  the  matter, 
and  having  counseled  plaintiff  in  regard  to 
It  constituted  him  counsel  in  the  case,  and 
disqualified  him  from  afterwards  sitting  in 
It  as  a  Judg&  It  also  appears  from  the 
Judge's  statement  that  he  was  consulted 
by  plaintiff  on  another  occasion  In  relation 
to  the  case,  or  matters  pertaining  to  it  Tliat 
be  caimot  recollect  the  matter  about  whlcb 
the  conference  was  had,  or  what  he  advised 
her  In  regard  to  it,  is  ImmateriaL  It  suf- 
fices that  by  it  he  became  her  counsel  in 
the  case.  As  It  tiaa  been  shown  by  our 
statement  of  the  case  and  the  evidence  de- 
veloped upon  the  question  of  the  Judge's 
disqualification,  the  same  acts  of  cruel  treat- 
ment were  alleged  in  the  instant  case  by 
plaintiff  against  defendant  for  a  divorce  as 
were  alleged  in  her  petition  against  bim  in 
the  previous  one,  and  that  they  were  p«' 
tinent  to  the  general  issue  as  jrell  as  to  the 
plea  of  res  adjudicata  raised  in  this  case 
and  passed  upon  by  the  trial  Judg&  The  al- 
legation of  additional  acts  of  cruelty  In 
plaintiff's  petition  did  not  so  differentiate 
the  other  case  from  this  as  to  make  it  one 
that  a  lawyer,  who  had  been  consulted  by 
and  advised  with  a  party  as  to  matters  af- 
fecting the  other,  competent  to  sit  In  its 
trial  as  a  Judge ;  for,  under  the  facts  shown, 
be  bad  been  of  counsel,  and  was,  therefore, 
by  the  Constitution  prohibited  from  sittins 
in  it  as  a  judge.  We  hold,  therefore,  that 
Judge  Jones  was  disqualified,  and  that  by 
reason  of  his  trying  the  cause  the  Judgment 
appealed  from  Is  a  nullity. 

As  it  has  been  uniformly  held  in  this 
state  that  the  acts  of  a  judge,  in  a  case 
where  be  is  subject  to  any  of  the  disqualifi- 
cations  mentioned  in  the  Constitution,  are 
void  (Jouett  v.  Gunn  [Tex.  Civ.  Ai^]  35  S. 
W.  196,  and  authorities  cited),  we  cannot 
pass  upon  the  questions  raised  by  the  other 
assignments.  For  the  pretended  trial  vcas 
no  trial  at  all,  and  it  will  be  presumed  that 
when  the  case  is  tried,  it  will  be  tried  right. 

For  reason  of  the  disqualification  of  the 
Judge  who  sat  in  the  case,  the  Judgment 
entered  is  set  aside,  and  the  cause  remand«d. 
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ST.  LOUIS   &  S.   F.  R.   CO.   v.   EOSa* 

(Court  of  CiTil  Appeals  of  Texas.    Oct.  25, 
1905.) 

1.  CASBIEBS  —  INJUBIBS   TO    PaBSENOEBS  —  IH- 
BTBUCTIONS. 

In  an  action  for  damages  for  Injuries  to  a 
passenger  while  alighting  from  defendant's  train 
after  it  had  started,  it  appeared  that  the  train 
stopped  only  1  minute,  or  1^  minutes,  and  the 
usual  stop  was  2^  ounutes,  and  that  the  con- 
ductor knew  such  passenger  had  three  small 
children  and  a  heavy  valise,  and  also  knew  that 
her  destination  was  at  that  station.  Held,  that 
it  was  proper  to  instruct  the  jury  on  the  dili- 
gence of  the  passenger  in  getting  off  the  train 
under  the  circumstances  and  conditions  by 
which  she  was  surrounded." 

2.  Sake. 

In  an  action  for  damages  for  injuries  to  a 
passenger  who  had  not  been  allowed  sufficient 
time  to  get  off  defendant's  train  with  her  three 
children  and  a  valise,  the  court  properly  refused 
to  give  a  charge  which  conditioned  plaintiff's 
light  of  recovery  on  the  question  whether  she  told 
the  conductor  that  she  had  with  her  three  chil- 
dren and  a  valise ;  the  uncontradicted  evidence 
showing  that  the  conductor  saw  her  children 
and  baggage. 

3.  Damages— Etidgncb    or   Pbevious   Con- 
dition OF  Pebboh  Injbbkd. 

In  an  action  for  iwrsonal  injuries  received 
from  defendant's  (dleged  negligence,  after  de- 
fendant had  introduced  evidence  tending  to 
show  that  the  injured  person  was  previously 
troubled  with  a  certain  disease,  it  was  proper 
to  admit  testimony  of  her  family  physician  that 
prior  to  the  time  she  was  hurt  she  had  never 
complained  to  him  of  such  trouble  and  that  he 
had  not  treated  her  for  it. 

4.  New  Tbiait— CumxiaiTiTB  Evidbrcb. 

It  is  proper  to  deny  a  motion  for  new  trial 
on  the  ground  of  newl^  discovered  evidence 
which  is  merely  cumulative. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  New  Trial,  §S  218-220J 

5.  Saub  — Newlt    Discovebkd    Bviobhcb  — 
Diuobnce. 

Where,  before  trial  of  an  action  for  per- 
sonal injuries,  defendant's  claim  agent  had  talk- 
ed with  a  physician  in  regard  to  the  injured 
person's  previous  condition,  and  such  physician 
had  declined  to  state  that  he  had  ever 'treated 
her  or  knew  anything  in  regard  to  her  condi- 
tion, it  might  have  been  inferred  that  he  was 
concealing  something,  and  his  testimony  should 
have  been  taken,  and  not  made  the  basis  of  a 
motion  for  new  triaL 

Appeal  from  District  Court,  Orayson  Coon- 
t7 ;  J.  M.  Pearson,  Judge. 

Action  by  Ernest  Ross  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  EYom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied  November  22,  1905. 

L.  F.  Parker  and  Head,  DlUard  &  Head, 
for  appellant.  Randell  oc  Wood,  for  appellee. 

FLY,  J.  Appellee  instituted  this  suit  to 
recover  of  appellant  damages  resulting  from 
injuries  to  his  wife.  The  cause  was  tried 
before  a  jury  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  appellee  for  $875. 

On  December  21,  1903,  Mollie  Ross,  the 
wife  of  appellant,  with  three  little  children, 
took  passage  on  appellant's  train  at  Hugo, 
Ind.  T.  to  go  to  Arthur  City,  Lamar  Coun- 
ty, Tex.    At  Arthur  City  she  endeavored  to 

*Wrlt  of  error  denied  bjr  Supreme  Court  January 
4,    WIS. 
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get  oft,  being  assisted  by  a  passenger  whom 
she  bad  requested  to  assist  her.  While  her 
brother,  who,  it  seems,  got  on  the  train  at 
Arthur  City,  and,  on  meeting  her,  turned 
back,  was  assisting  in  getting  tlie  children 
off,  the  train  started,  and  as  she  got  off  the 
moving  train  she  was  hurt  T'he  children 
were,  respectively,  four  years,  two  years,  and 
one  year  of  age,  and  Mrs.  Ross  had  the 
youngest  in  her  arms  at  tlie  time  she  got  off 
the  train.  The  conductor  knew  that  Mrs. 
Ross  had  the  children  and  a  large  valise  with 
her,  but  the  train  was  stopped  only  1  minute 
or  1%  minutes,  when  the  usual  stop  at  that 
place  was  2^^  minutes.  Slie  used  reasonable 
diligence  to  alight  but  did  not  succeed  before 
the  train  started,  although  assisted  by  two 
men. 

The  court  instructed  the  Jury:  "If  you 
find  and  believe  from  the  evidence  that  on 
the  arrival  of  defendant's  train  on  which 
Mrs.  Mollle  Ross  was  a  passenger  at  Arthur 
City  that  she  used  reasonable  diligence,  under 
the  circumstances  and  conditions  by  which 
she  was  surrounded,  to  get  off  the  train, 
and  you  further  And  and  believe  from  the 
evidence  that  said  train  did  not  stop  a  reason- 
ably sufficient  length  of  time  to  enable  her  to 
alight  therefrom  In  safety,  and  you  further 
find  and  believe  from  the  evidence  that  while 
she  was  endeavoring  to  get  off  of  said  train 
and  before  she  had  alighted  from  the  plat- 
form of  the  car,  that  said  train  commenced 
to  move  while  she  was  on  the  platform  of 
said  car,  and  you  further  believe  from  the 
evidence  that  plaintiff's  wife,  on  account,  of 
the  motion  of  said  tralUi  when  she  stepped 
off  the  same,  was  caused  to  come  to  the  de- 
pot platform  or  ground  with  such  force  as  to 
injure  her,  and  you  further  find  and  be- 
lieve from  the  evidence,  under  all  the  facts 
and  circumstances  of  this  case,  that  defend- 
ant or  its  employes  were  guilty  of  negligence 
in  moving  said  train,  If  It  did,  before  Mrs 
Ross  had  been  afforded  a  reasonably  sufficient 
time  in  which  to  alight  therefrom,  and  that 
such  negligence  on  the  part  of  defendant  or 
its  employffl  proximately  caused  her  to  be 
Injured,  and  you  further  find  and  believe 
from  the  evidence  that  plaintiff's  wife  while 
she  was  attempting  to  disembark  and  alight 
from  said  train  she  was  exercising  such  care 
for  her  own  safety  as  an  ordinarily  prudent 
person  would  have  exercised  under  the  same 
or  similar  circumstances,  then  you  will  re- 
turn a  verdict  for  the  plaintiff,  and  assess 
Ills  damages  as  hereinbefore  Instructed,  un- 
less you  find  for  the  defendant  under  sub- 
sequent instructions."  That  charge  Is  not 
open  to  attack  on  the  ground  that  it  should 
not  have  allowed  the  Jury  to  pass  on  the 
diligence  of  Mrs.  Ross  in  getting  off  the  train 
"under  the  circumstances  and  conditions  by 
which  she  was  surrounded."  The  light  of 
those  circumstances  and  conditions  were  re- 
quired in  order  that  the  Jiuy  could  pass  in 
an  intelligent  manner  upon  the  diligence  ol' 
Mrs.  Ross  in  leaving  the 

Digitized  by ' 


.*ebJ§!r- 


1106 


89  SOUTHWESTERN  REPOBTEB. 


fTex. 


ploy^s  of  appellant  knew  that  she  was  on 
the  train  with  three  children,  all  under  fire 
years  of  age  and  one  an  infant,  and  that  she 
had  a  valise,  and  that  her  point  of  destina- 
tion was  Arthur  City.  In  the  very  nature  of 
things,  it  was  not  possible  for  her  to  get  off 
nnassisted,  so  far  as  the  employes  knew,  as 
quickly  as  an  unincumbered  persou  might 
have  done,  and  it  was  for  the  jury  to  say 
whether  under  the  circumstances  appellant 
stopped  its  train  a  sufficient  length  of  time 
to  enable  Mrs.  Ross,  by  the  exercise  of 
reasonable  diligence,  to  safely  alight  from  the 
train.  There  Is  a  correlative  or  reciprocal 
duty  resting  upon  carrier  and  passenger  at 
point  of  destination  of  the  latter;  the  first 
to  stop  its  train  a  reasonable  time  to  permit 
the  passenger  to  alight,  and  the  latter  to 
use  reasonable  diligence  and  care  in  getting 
off.  Railway  v.  Dotson,  15  Tex.  Civ.  App. 
73,  88  S.  W.  642.  The  uncontradicted  evi- 
dence showed  that  the  conductor  took  Mrs. 
Ross'  ticket  and  saw  her  baggage  and  little 
children,  and  the  court  properly  refused  to 
give  a  charge  which  conditioned  appellee's 
right  to  recover  on  the  question  of  whether 
his  wife  had  told  the  conductor  that  she  had 
with  her  three  children  and  a  valise.  The 
charge  was  directly  on  the  weight  of  the 
evidence  and  was  rightly  refused. 

Appellant  had  introduced  evidence  tending 
to  show  that  Mrs.  Ross  bad  suffered  from 
womb  trouble,  and  in  rebuttal  Dr.  Rucker, 
appellee's  family  physician,  was  allowed  to 
state  that  prior  to  the  time  she  was  hurt 
Mrs.-  Ross  bad  never  complained  of  womb 
trouble,  and  he  had  never  treated  her  for 
womb  trouble.  The  evidence  was  properly 
admitted. 

The  court  did  not  err  in  refusing  the  mo- 
tion for  new  trial.  If  the  testimony  of  Pen- 
nington and  wife  was  newly  discovered,  it  was 
merely  cumulative  of  what  other  witness  for 
appellant  had  sworn  in  regard  to  the  declara- 
tion of  Mrs.  Ross  as  to  her  having  female 
trouble.  It  appears  from  the  affidavit  of 
W.  F.  Baker,  a  claim  agent  of  appellant,  that 
he  talked  with  Dr.  Heffiiflnger  before  the 
trial  in  regard  to  Mrs.  Ross,  and,  while  he 
states  that  Dr.  Heffiiflnger  had  "declined. to 
state"  that  he  had  ever  treated  Mrs.  Ross  or 
knew  anything  in  regard  to  her  condition,  he 
did  not  swear  that  the  doctor  stated  that  he 
never  treated  her.  By  declining  to  state 
whether  he  had  ever  treated  Mrs.  Ross,  the 
claim  agent  should  have  Inferred  that  Dr. 
Heffiiflnger  had  treated  her.  t)ecause,  if  he 
had  not  treated  her,  he  most  certainly  would 
not  have  declined  to  state  whether  he  had 
treated  her  or  not  It  was  reasonably  ap- 
parent that  the  physician  was  concealing 
something  that  he  knew  about  Mrs.  Ross,  and 
his  testimony  should  have  been  taken  by  ap- 
pellant. The  evidence,  claimed  to  be  newly 
discovered,  was  not  such  as  would  probably 
change  the  result  on  another  trial.  In  fact, 
the  sum  and  substance  of  It  was  before  the 
Jury. 

The  Judgment  Is  affirmed. 


ST.   LOUIS   SOUTHWESTERN  RY.   CO. 
OF  TEXAS  V.  JENKINS. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 
1905.) 

1.  Actions— Plxadinos—  Vasiahcs — Aftek- 

ACQUIBEO    INTEBEST. 

Plaintiff  may  not  show  his  aoquisition,  aft- 
er the  filing  of  the  petition,  of  an  interest  in  the 
caase  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Action,  {  735.] 

2.  AssiONXENiB—CoKSiDEBATiOH— Action  bt 
Assignee. 

Defendant,  in  an  action  on  an  assigned 
claim,  may  not  object  that  the  assignment  vras 
without  consideration ;  none  being  necessary  to 
protect  him  against  any  claim  by  the  assignor. 
[Eld.  Note. — For  cases  in  noint,  see  vol.  4, 
Cent.  Dig.  Assignments,  (  112.] 

8.  DjlMages — Legal  Measube— Pleading. 

The  petition  to  state  a  good  cause  of  action 
need  not  set  out  or  disclose  a  proper  legal  meas- 
ure of  damages.  All  that  is  necessary  is  a 
statement  of  the  facts  essential  to  a  cause  of 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  H  406,  415.] 

4.  WATEBS— SUBFACE     WATEB — MXASDBS     OF 

Damaoes-^bowing  Cbops. 
The  seed,  as  well  as  the  lint  is  part  of  s 
cotton  crop,  so  that  in  an  action  for  damages 
to  the  crop  by  flooding  the  land,  the  amount  and 
value  of  the  seed  that  would  have  been  obtained, 
but  for  the  injury,  may  be  shown. 

5.  Railroads— CoNBTBUCTioN—CuLVEBTs. 

Under  Rev.  St  1895,  art  4436,  providing 
that  a  railroad  company  shall  not  construct  a 
roadbed  without  first  constructing  the  necessary 
culverts  or  sluices  "as  the  natural  lay  of  the 
land  requires"  for  the  necessarj;  drainage  there- 
of, where  the  culverts  become  insufficient  after 
construction  of  a  railroad  through  change  of 
conditions  by  the  land  heing  cleared  and  calti- 
vated,  the  company  must  make  them  sufficient, 
or  be  liable  for  damages ;  but  not  so  where  the 
conditions  are  changed  by  ditches,  embank- 
ments, or  other  structures  made  by  third 
persons. 

a  Saiib— Negligence— CoNCUBsxirr  Causes 
-Liability  fob  Dahaqbs. 
A  railroad  company,  the  negligence  of  which 
in  making  insufficient  culverts  in  the  constrac^ 
tion  of  its  roadbed,  concurring  with  the  acts  of 
others  or  the  act  of  God,  causes  an  overflow  of 
land,  injuring  the  crop,  is  liable  for  the  dam- 
ages. 

Appeal  from  District  Court,  Hunt  Coun- 
ty; H.  C.  Connor,  Judge. 

Action  by  W.  C.  Jenkins  against  tbe  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Suit  by  appellee  against  appellant  for 
damages  done  to  his  crop  of  growing  cM-n 
and  cotton  by  overflow,  caused  by  the  com- 
pany's construction  of  Its  roadbed  without 
the  necessary  culverts  and  sluices  for  the 
drainage  of  the  land  on  which  the  crop  wa-> 
being  cultivated.  The  defendant  ansrwered 
by  a  general  denial  and  pleaded  special!; 
that  when'  its  roadbed  was  constructed  ttM-- 
lands  of  appellee  were  unlnclosed  and  ur- 
cultivated;  that  sufficient  waterways,  nndf- 
condltlons  then  existing,  were  left  In  tbe 
roadbed ;  that  since  then  the  conditions  have 
changed  and  the  lands  cleared  and  put  in 
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cultlvatioii,  and  tbat  additional  waterways 
were  only  made  necessary  for  Bucb  changed 
conditions;  that  the  rain  which  caused  the 
overflow  complained  of  was  unprecedented; 
that  the  natural  flow  of  the  water  prior  to 
the  time  of  the  copious  rains  complained  of 
was  changed  by  ditches  and  embankments 
constmcted  by  plaintiff's  landlord  and  others ; 
and  that  the  overflow  was  occasioned  by 
such  ditches  and  embankments.  The  trial 
of  the  case  resulted  in  a  Judgment  in  favor 
of  plaintiff  for  $100. 

E.  B.  Perkins  and  Templeton,  Crosby  & 
Dlnsmore,  for  appellant 

NEILL,  J.  (after  statins  the  facts).  It 
appears  from  the  record  that,  after  the  trial 
was  b^nin,  it  developed  from  the  testimony 
of  plaintiff  that  his  mother,  Mrs.  Grimes, 
ovimed  an  undivided  half  interest  in  tbe  crop 
alleged  to  have  been  damaged,  of  which 
plaintiff  had  alleged  he  was  the  owner  and 
for  which  he  sued  for  tbe  entire  damage 
caused  by  tbe  overflow.  After  the  evidence 
developed  the  interest  of  his  mother,  plain- 
tiff procured  from  her  a  written  transfer 
conveying  to  him  her  entire  Interest  In  the 
crop  and  her  cause  of  action  against  de- 
fendant for  its  damage.  This  transfer  was 
then  admitted  in  evidence,  over  defendant's 
objections  that  It  was  made  after  the  trial 
began,  that  plaintiff's  pleadings  did  not 
authorize  its  admittance  in  evidence,  and 
tbat  it  was  without  consideration.  The  ac- 
tion of  the  court  in  admitting  the  instru- 
ment in  evidence  over  these  objections  is 
the  basis  of  the  first  assignment  of  error. 
The  first  rule  governing  the  production  of 
evidence  is  tbat  tbe  evidence  offered  must 
correspond  with  tbe  all^ations  and  be  con- 
fined to  the  point  in  Issue.  The  allegations 
in  plaintiff's  first  amended  original  i)etitlon, 
filed  on  the  16th  of  March,  1004,  and  upon 
which  the  case  was  subsequently  tried,  are 
"that  he  had  in  cultivation  and  growing 
thereon  [referring  to  certain  lands  before 
described  in  his  petition]  a  crop  of  com  and 
cotton  in  the  month  of  July,  1003;  that  in 
the  month  of  July,  1903,  by  reason  of  tbe 
negligence  of  defendant  as  hereinbefore  set 
forth,  Ql  acres  of  cotton  and  6  acres  of  com 
were  overfiowed,  washed  away,  etc.,  to  plain- 
tiff's damage,"  etc.  Under  tbe  rule  stated, 
the  evidence  should  have  been  confined  to 
tbe  issues  thus  made  by  the  plaintiff's  plead- 
ings. And  evidence  showing  that  be  bad 
acquired  an  Interest  in  tbe  crop  or  the  cause 
of  action  for  its  damage,  in  excess  of  what 
be  owned  when  his  petition  upon  which  bis 
case  was  tried  was  filed,  was  foreign  to  the 
issues  made  by  bis  pleadings.  Therefore  tbe 
evidence  of  the  transfer  of  his  mother's  in- 
terest in  the  crop  and  in  the  cause  of  ac- 
tion for  its  damage  should  not  have  been  ad- 
mitted in  evidence  over  the  first  two  objec- 
tions urged  by  defendant 

As  to  tbe  third  objection  we  will  say,  In 


view  of  another  trial,  that  It  is  immaterial 
80  far  as  the  defendant  is  concerned  wheth- 
er there  was  any  consideration  for  the  trans- 
fer or  not  That  was  purely  a  matter  be- 
tween plaintiff  and  his  mother.  It  was  suf- 
ficient to  protect  the  defendant  against  any 
claim  that  Mrs.  Grimes  may  make  for  dam- 
ages to  bet  Interest  in  the  crop,  if  it  should 
be  made  a  basis  of  recovery  by  plaintiff. 
In  view  of  the  uncontradicted  evidence  that 
when  the  trial  of  the  case  began  plaintiff 
was  the  owner  of  only  an  undivided  inter- 
est in  the  cause  of  action,  he  should  have 
been  limited  In  his  recovery  to  the  extent 
of  such  interest.  And  while  tbe  court  prop- 
erly refused  tbe  special  charge  requested  by 
defendant  denying  bim  tbe  right  to  recover 
anything  at  all,  it  should  have  given  tbe 
other  requested  Instruction,  to  tbe  effect  that 
if  defendant  was  liable  for  any  of  the  dam- 
ages claimed  by  plaintiff,  the  verdict  in  his 
favor  should  be  only  for  one-half  of  the 
amount  of  damages  found  done  to  the  crop. 

What  we  have  before  said  Illustrates  tbat 
the  court  did  not  err  in  refusing  to  instruct 
the  Jury,  at  defendant's  request  if  it  believed 
from  tbe  evidence  tbat  the  transfer  from 
Mrs.  Grimes  to  plaintiff  of  her  Interest  in 
the  cause  of  action  sued  on  was  without  con- 
sideration, and  that  in  view  of  tbe  under- 
standing between  the  parties  when  snch  trans- 
fer was  made  that  Mrs.  Grimes  would  be 
entitled  to  participate  in  whatever  plaintiff 
might  recover,  then  plaintiff  would  not  be 
entitled  to  recover,  and  the  verdict  should 
be  for  defendant 

It  Is  not  essential  to  the  statement  of  a 
good  cause  of  action  that  tbe  petition  set  out 
or  disclose  a  proper  legal  measure  of  dam- 
ages. A  statement  of  tbe  facts  essential  to  a 
cause  of  action  is  all  that  good  pleading  re- 
quires. And  when  there  is  evidence  suf- 
ficient to  take  tbe  case  to  the  Jury,  it  is  for 
the  trial  court  In  its  ctiarge  to  Inform  the 
Jury  as  to  the  measure  of  damages.  There- 
fore tbe  assigimient  which  complains  of  the 
court's  overruling  defendant's  special  excep- 
tion to  plalntiCTs  petition,  upon  the  ground 
tbat  it  did  not  "set  out  or  disclose  any  prop- 
er legal  measure  of  damages,"  is  overruled. 
For  the  same  reaso^,  the  following  special 
charge:  "In  view  of  the  evidence  In  this 
case  the  plaintiff's  petition  affords  no  suf- 
ficient basis  whereby  to  estimate  damages 
alleged  to  have  been  sustained  by  him,  and 
you  will  return  a  verdict  for  defendAnt" — re- 
quested by  appellant  was  properly  refused. 

The  seed  is  as  much  a  part  of  a  cotton 
crop  as  the  lint;  and,  as  the  damages  sued 
for  was  to  the  crop,  evidence  of  the  quantity 
and  value  of  the  cotton  seed  plaintiff  would 
have  realized  per  bale,  bad  It  not  been  for 
the  alleged  damages  by  defendant  was  prop- 
erly admitted. 

In  overruling  as  unsound  tbe  proposition 
that  appellant  was  only  required  to  take  Into 
consideration  the  condition  that  existed  when 
its  road  was  originally  constmcted,  tbe  Court 
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of  Civil  Appeals  of  the  Second  District,  In 
the  case  of  T.  &  P.  Ry.  Co.  ▼.  Whltaker,  82 
S.  W.  1051,  In  which  a  writ  of  error  was 
denied,  said:  *"In  no  case,'  says  the  stat- 
ute,  'shall  any  railroad  company  construct 
a  roadbed  without  first  constructing  the  nec- 
essary culverts  or  sluices,  as  the  natural  lay 
of  the  land  requires,  for  the  necessary  drain- 
age thereof.'  Rev.  St.  1895,  art.  4436.  This 
statute,  without  exception,  requires  the  road- 
beds of  railway  companies  to  be  constructed 
with  such  culverts  or  sluices  as  the  natural 
lay  of  the  land  requires  for  the  necessary 
drainage  thereof.  The  consequences  of  a 
failure  to  comply  with  the  statute  are  to 
be  measured  only  by  the  extent  of  the  Injnry 
done  to  the  property  of  others."  Therefore, 
where  after  the  original  construction  of  the 
road  the  land  has  been  placed  In  cutlvation. 
If  the  culverts  or  sluices  are  not  such  as 
the  natural  lay  of  the  land  requires  for  Its 
necessary  drainage,  the  law  has  not  been  com- 
plied with.  And  to  avoid  the  consequences 
It  Is  incumbent  upon  the  railway  company 
to  reconstruct  Its  road  with  the  necessary 
culverts  or  sluices  Just  as  it  should  have  done 
had  the  land  been  in  cultivation  when  it 
was  originally  constructed.  It  must,  how- 
ever,  be  kept  in  mind  that  the  construction  of 
the  sluices  or  culverts  necessary  for  drain- 
age depends  upon  the  natural  lay  of  the  land. 
They  must  be  such  as  the  land  requires  from 
its  natural  lay.  If  the  conditions  are  chan- 
ged by  ditches,  embankments,  or  other  struc- 
tures constructed  by  third  parties,  so  as  to 
prevent  the  culverts  or  sluices  constructed 
in  accordance  with  law  by  the  railway,  such 
as  would  otherwise  be  sufficient  to  drain  the 
land  according  to  its  natural  lay,  then  no 
liability  could  attach  to  the  railroad  company 
for  damages  caused  by  overflows,  because  the 
proximate  cause  of  such  damages  would  be 
the  obstruction  or  change  by  others  of  the 
water  flow  from  the  culvert  or  sluices  nec- 
essary to  drain  the  land  according  to  its 
natural  lay  constructed  by  the  company. 

As  to  whether  the  damages  sued  for  wore 
caused  by  the  failure  of  the  defendant  to 
comply  with  the  law  in  constructing  its 
road,  or  by  acts  of  others  In  constructing 
embankmaits,  or  by  an  unprecedented  rain- 
fall, were,  under  the  evidence.  Issues  such 
as  were  required  to  be  submitted  to  the  Jury. 
Therefore  the  court  did  not  err  in  refusing 
the  peremptory  charge  requested  by  defend- 
ant requiring  a  verdict  In  its  favor.  In  this 
connection  we  will.  In  view  of  another  trial, 
observe  that  if  the  defendant  was  negligent 
in  the  contructlon  of  its  roadbed,  and  such 
negligence  concurred  with  the  acts  of  others, 
or  with  the  act  of  God  in  causing  the  over- 
flow and  consequent  damage  to  plaintiff's 
crop,  the  defendant  would  be  liable  for  such 
damages.  G.,  C.  &  S.  F.  Ry.  Co.  v.  Boyce 
(Tex.  Civ.  App.)   87  S.  W.  395. 

There  was  no  error  in  the  court's  refus- 
ing to  grant  a  new  trial  for  the  reasons  set 
out  In  the  tenth  assignment  of  error.    For 


were  it  not  for  the  errors  before  indicated, 
we  would  hold  that  the  evidence  before  us 
is  reasonably  sufficient  to  support  the  verdict 

What  we  have  before  said  in  constrning 
article  44S6,  Rev.  St  1895,  disposes  of  the 
twelfth  assignment  which  complains  of  the 
court's  refusing  to  charge  the  Jory  at  de- 
fendant's request  that  if  it  believed  from 
the  evidence  defendant  was  not  negligent 
in  the  original  construction  of  the  embank- 
ment and  that  to  prevent  those  owning  or 
cultivating  lands  north  of  it  additional  slnl- 
ces  or  waterways  have  become  necessary  by 
reason  of  changed  conditions,  then.  In  deter- 
mining whether  defendant  would  be  guilty 
of  negligence  in  failing  to  put  in  additional 
sluices  or  waterways,  the  jury  should  take 
Into  consideration  all  the  conditions  as  they 
now  exist;  and  It  would  not  be  negligence 
on  defendant's  part  not  to  put  in  snch  ad- 
ditional sluices  or  waterways,  if  it  believed 
from  the  evidence  that  those  owning  and 
cultivating  lands  south  of  the  embankment 
would  be  materially  damaged  thereby.  The 
construction  of  the  necessary  culverts  and 
sluices  are  required  for  necessary  drainage 
of  the  land  as  its  natural  lay  requires,  re- 
gardless of  which  side  of  the  roadt>ed  it 
may  be  situated.  Therefore  they  must  be 
so  constructed  for  the  necessary  drainage 
of  the  land,  according  to  its  natural  lay, 
aa  will  carry  off  the  water  which  would. 
on  account  of  the  roadbed,  were  it  not  for 
such  culverts  or  sluices,  cause  injury  or 
damage  to  the  land.  Besides  the  requested 
charge  is  on  the  weight  of  the  evidence. 

We  believe  that  what  we  have  said  dis- 
poses of  the  remaining  assignments  of  error 
adversely  to  appellant  and  we  therefore 
overrule  them. 

On  account  of  the  errors  indicated,  tbe 
judgment  is  reversed,  and  the  caoaa  x«- 
manded. 


HANBT  V.   BLANDINa 
(Court  of  Civil  Appeals  of  Texas.    Nor.  8^ 

1.  TOB'I>— MaMOB— DEFINmOH. 

In  an  action  of  tort  an  InstmcUoa  de- 
fining malice  aa  "tbe  doing  of  any  act"  injnri- 
OU8  to  another  wlthoat  Just  cause  is  erroneons 
for  omitting  the  word  ''intentional"  before  the 
word  "doing." 

2.  TkIAI,  —  INSTBUCTIONB  —  WrrnDKAWAI,     Of 

Defenses. 

The  court  should  not  instmct  the  jury  to 
disregard  the  defenses  alleged  by  defendant,  un- 
less it  is  clear  from  all  the  evidence  in  the  case 
that  there  is  no  proof  bearing  on  the  defense 
asserted. 

Appeal  from  Travis  County  Court;  John 
W.  Hornsby,  Judge. 

Action  by  Peter  Blandino  against  John 
Haney.  From  a  judgment  for  plalntttt,  de- 
fendant appeals.    Reversed. 

Allen  &  Hart  and  Kemp  &  Hart  for  appel- 
lant   W.  A.  Gordon,  for  t^pellee.  ■ 
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FISHER,  0.  J.  The  Judgment  In  this  case 
Is  reyersed  on  account  of  the  error  of  the 
court  In  Its  definition  of  malice.  The  objec- 
tion raised  to  the  charge  In  this  respect  Is 
pointed  ont  In  appellant's  fourth  assignment 
of  error.  The  court  evidently  Inadvertently 
omitted  a  material  word  that  was  essential 
In  order  to  give  the  definition  Its  legal  mean- 
ing. As  to  whether  the  appellant  acted  ma- 
liciously In  the  conduct  complained  of  was 
Important  to  be  considered  as  to  one  of  the 
elements  of  damages  claimed  by  the  appellee. 
The  court  had,  previous  to  this  Instruction, 
informed  the  Jury  that,  in  order  for  the  plain- 
tur  to  recover,  they  most  find  that  the  de- 
fendant acted  maliciously,  or  with  a  wanton 
or  willful  disregard  of  the  rights  of  the  plaln- 
tllf.  The  Jtu7,  wishing  information  upon 
tbls  subject,  requested  the  court  for  a  legal 
definition  of  the  term  "malice."  The  court. 
In  answering  this  request.  Instructed  the  Jury 
aa  follows:  "Answering  the  above  Inquiry, 
tbe  Jury  Is  Instructed  that  malice  Is  the  do- 
ing of  any  act  injurious  to  another  without 
a  Just  cause  This  term  does  not  necessarily 
mean  that  which  must  proceed  from  spiteful, 
malignant,  or  wrongful  disposition,  but  a 
conduct  InJarloQS  to  another,  though  pro- 
ceeding from  an  ill-regulated  mind  not  suffi- 
ciently cautious  before  It  occasions  an  Injury 
to  another."  This  charge.  In  the  first  sen- 
tence of  It,  omits  tbe  word  "IntentionaL" 
It  should  have  read  "the  Intentional  doing," 
etc.  While  we  feel  that  the  error  was  a  mere 
oversight  on  the  part  of  the  court,  we  are  not 
prepared  to  say  that  the  Jury  may  not  have 
been  misled  by  the  charge.  Without  under- 
taking to  determine  the  definition  of  malice 
that  should  be  given  in  a  case  of  tort,  we 
merely  desire  to  say  that  there  are  other 
definitions  more  satisfactory  than  this.  In 
that  they  would  be  more  easily  understood 
by  a  Jury. 

The  Judgment  is  reversed  for  the  error  of 
the  court  in  this  charge.  However,  we  de- 
sire to  say,  in  disposing  of  the  second  as- 
signment, that  the  court  should  not  upon 
another  trial  Instruct  the  Jury  to  disregard 
the  defensive  matters  alleged  by  the  defend- 
ant, unless  It  is  clear  from  all  the  evidence 
In  the  case,  that  oflTered  by  tbe  plaintiff,  as 
well  as  the  defendant,  that  there  is  no  evi- 
dence bearing  on  any  one  or  more  of  the  de- 
fenses asserted  by  the  appellant  This  ques- 
tion Is  raised  under  appellant's  second  as- 
signment of  error.  We  overrule  the  remain- 
ing assignments. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 


GBEGOBT  V.  WEBB. 

(Court  of  Civil  Appeals  of  Texas,  Oct  27, 
1905.    On  Rehearing,  Dec  1,  1905.) 

1.  cobpobations contbactb llabiutt    of 

Stockholdebs. 

Where  a  contract  for  the  transfer  of  plain- 
tilTs  trunk  was  made  with  a  corporation,  an 
action  for  its  loss  could  not  be  maintained 
■gainst  an  individual  stockholder  thwsln. 


On  Rehearing. 
2.  Appeal — Bbreabino  —  AKKin>ED   Appuca- 

TIOW — JUBISDICnOIT. 

The  Court  of  Civil  Appeals,  after  having 
denied  an  application  for  a  rehearing,  has  power 
to  reopen  the  case  and  grant  an  amended  appli- 
cation for  rehearing  during  the  term. 
8.  Sake — Becobd — Contkadiction  —  Ajtida- 

VITS. 

On  an  application  for  rehearing,  affidavits 
contradicting  the  truth  of  the  record  cannot  be 
considered. 
4.  Samx— Qttxstioks  not  Raiseo  at  Tbux — 

JxTDouEirr. 

Where,  in  an  action  for  loss  of  baggage, 
the  issue  raised  at  the  trial  as  to  the  nonliabil- 
ity of  one  of  the  defendants,  because  the  con- 
tract was  made  with  a  corporation  of  which 
she  was  a  stockholder  and  not  with  her  individu- 
ally, was  not  tried,  a  judgment  will  not  be 
rendered  in  her  favor  on  such  issue  on  appeal. 
6.  Cabbisbs — Loss  or  Baooage — Deuvkbt  to 

Depot  Comfant. 

Plaintiff  contracted  with  a  transfer  com- 
pany to  deliver  bis  trunk  at  a  depot.  The  trans- 
fer company's  servant  placed  the  trunk  in  the 
entrance  of  the  baggage  room  of  the  depot  com- 
pany unchecked,  without  calling  it  to  the  atten- 
tion of  any  agent  of  such  company,  or  advis- 
ing any  one  to  whom  the  trunk  belonged. 
Thereafter  another  person  mistook  the  trunk 
for  his  own  and  had  it  checked  oat  Beld,  that 
the  mere  placing  of  the  trunk  in  the  baggage 
room  was  not  a  delivery  to  the  depot  company, 
which  did  not  occur  until  it  was  claimed,  and 
that  snch  company  was  therefore  not  liable  for 
its  loss. 
6.  Tbial — ExcLusion'  of  Evb>ence — Effect. 

A  witness  should  not  be  permitted  to  testify 
concerning  a  letter,  where  die  letter  itself  has 
been  excluded 

Appeal  from  Galveston  County  Court; 
Lewis  Fisher,  Judge. 

Action  by  Sam  Webb,  Jr.,  against  Lucy  A. 
Gregory  and  another.  From  a  Judgment  in 
favor  of  plaintiff  against  defendant  Gregory 
alone,  she  appeals.  Reversed  and  remanded 
on  rehearing. 

James  B.  &  Charles  J.  Stubbs,  for  appel- 
lant Maco  &  Minor  Stewart  for  appellee 
Webb.  Terry,  Oatvin  &  Mills,  for  appellee 
Depot  Co. 

GILL,  0.  J.  Sam  Webb,  Jr.,  brought  this 
suit  against  Lucy  A.  Gregory  and  the  Union 
Depot  Company  to  recover  the  value  of  a 
trunk  alleged  to  have  been  lost  by  them. 
Each  defendant  Interposed  a  general  denial. 
A  trial  by  Jury  resulted  in  a  verdict  in  favor 
of  the  depot  company  under  peremptory  in- 
struction from  the  court  and  In  favor  of 
plaintiff  against  defendant  Gregory  on  Issues 
submitted.  Judgment  followed  accordingly, 
and  Lucy  A.  Gregory  has  appealed  from  the 
Judgment  in  favor  of  Webb. 

In  pleading  his  cause  of  action  against 
Gregory  plalntiflT  alleged,  among  other  things, 
that  Gregory  was  engaged  In  the  transfer 
business  at  Galveston  and  was  doing  business 
under  the  firm  name  of  the  Mullaly-Gregory 
Transfer  Company.  That  he  made  a  con- 
tract with  her  to  carry  bis  trunk  to  the  depot 
and  deliver  it  to  the  baggage  agent  That 
she  failed  to  do  it  and  the  trunk  was  lost; 
wherefore   he    sues.  ^^^  9^^m^  "^o^' 
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without  contradiction  that  the  contract  al- 
leged was  made  with  tbe  Mullaly-Gregory 
Transfer  Company,  that  that  concern  la  in- 
corporated, and  that  Lucy  A.  Gregory  Is 
merely  Interested  with  others  therein.  The 
allegation  ttuit  Lucy  A.  Gregory  undertook 
anything  for  the  plaintiff  is  not  only  not 
sustained,  but  is  conclusively  repudiated  by 
the  proof. 

For  this  reason  the  Judgment  of  the  trial 
court  against  Lucy  A.  Gregory  Is  reversed, 
and  judgment  here  rendered  In  her  favor. 
The  Judgment  in  favor  of  the  Union  Depot 
Company  is  not  before  us  for  revision. 

Reversed  and  rendered. 

On  Rehearing. 

At  a  former  day  of  this  term  the  Judgment 
of  the  trial  court  in  this  cause  was  reversed 
as  to  Lucy  A.  Gregory,  and  judgment  here 
rendered  for  appellant.  This  was  done  sole- 
ly upon  the  ground  that  Lucy  A.  Gregory, 
who  was  sued  as  tbe  party  bound  by  the  al- 
leged contract,  was  in  no  way  shown  to  be 
connected  therewith  and  because  the  un- 
disputed proof  showed  that  the  Mullaly-Greg- 
ory  Transfer  Company  was  a  corporation. 
At  a  later  day  a  motion  for  rehearing  was 
overruled.  Later  the  appellee,  through  his 
attorney,  filed  an  additional  motion  for  re- 
hearing, setting  up  the  fact  that  the  case  was 
tried  in  the  lower  court  upon  the  theory  that 
Lucy  A.  Gregory  was  doing  business  under 
the  firm  name  of  MuUaly-Gregory  Transfer 
Company,  and  was  properly  made  the  sole 
defendant  That  all  concerned  treated  the 
point  which  controlled  this  court  as  a  thing 
conceded,  and  tbe  Issue  was  not  in  fact  tried 
or  adjudged  in  the  court  below.  For  these 
reasons  appellees — conceding  that  tbe  Judg- 
ment should  have  been  reversed  in  the  pres- 
ent state,  of  the  record — contend  that  the 
Judgment  should  not  have  been  rendered  and 
earnestly  pray  that  tbe  cause  be  remanded 
In  order  that  the  issue  may  be  fully  tried. 
In  support  of  the  motion  appellee  has  filed 
certain  affidavits. 

The  first  question  which  confronts  us  Is 
the  propriety  of  reopening  a  matter  which 
has  been  finally  closed  by  an  action  on  the 
original  motion  for  rehearing.  Of  onr  right 
to  do  so  we  have  no  doubt,  since  the  Judg- 
ments of  this  court  (as  of  other  conrts)  are 
subject  to  our  control  during  the  term  at 
which  they  are  rendered.  We  are  of  opin- 
ion that,  in  view  of  the  state  of  the  record, 
we  can  with  propriety,  and  ought  to,  exercise 
the  dlRcretlon  vested  in  us,  and  set  aside 
our  order  rendering  tbe  Judgment  Before 
stating  our  reasons,  however,  it  Is  well  to 
say  that  we  do  not  think  it  proper  to  con- 
sider the  affidavits  contradicting  the  truth 
of  the  record.  Our  action  Is  predicated  ni>- 
on  the  record  itself. 

The  suit  as  against  Mrs.  Gregory  was  upon 
distinct  allegations  that  she  was  doing  busi- 
ness under  the  firm  name  of  MuUaly-Gregory 
Transfer  Company.    She  answered  by  gener- 


al denial,  but  followed  same  by  special  pleas 
in  which  she  alleged  in  the  minutest  way  a 
fulfillment  by  her  of  the  contract  of  delivery, 
and  it  is  manifest  from  the  record  that  the 
parties  proceeded  at  onoe  to  a  trial  of  tbe 
Issues  thus  specially  made  Inadvertenilj 
ignoring  the  general  Issue.  The  proof  of  in- 
corporation was  made  by  a  witness  wbo  testi- 
fied at  length  upon  the  Issues  generally  and 
stated  in  a  brief  sentence  that  the  company 
was  Incorporated.  There  appears  to  bare 
been  no  cross-examination.  No  other  evi- 
dence pro  or  con  was  adduced  upon  the  point, 
and  it  manifestly  escaped  the  attention  of 
plaintiff's  counsel,  the  trial  court,  tbe  Jury, 
and  apparently  that  of  counsel  for  Mrs. 
Gregory.  This  is  plain  because  the  liability 
of  Mrs.  Gregory  was  submitted  to  the  jury 
on  the  theory  that  she  was  the  sole  contract- 
ing party,  and  this,  without  protest  from 
her  attorneys,  and  all  this,  notwithstanding, 
if  tbe  fact  of  incorporation  had  been  treated 
as  proven,  it  would  have  constituted  a  per- 
fect defense.  Tbe  brief,  wblle  coatainine 
many  assaults  upon  the  action  of  the  trial 
court  in  giving  and  refusing  charges,  has  no 
complaint  against  the  assumption  In  the 
main  charge  that  there  was  an  Iflsne  as  to 
whether  Mrs.  Gregory. was  the  party  with 
whom  the  contract  was  made.  The  motion 
for  new  trial  is  lengthy,  and,  while  it  assails 
the  verdict  as  contrary  to  the  law  and  the 
evidence,  it  nowhere  specifically  points  out 
the  defect  in  the  proof  as  to  Mrs.  Gregory's 
connection  with  the  contract  Her  counsel 
at  tbe  trial  asked  special  charges  embodying 
tbe  theory  of  her  connection  with  the  con- 
tract, and  all  these  tilings  show  conclusiTely 
that  the  Issue  was  not  tried.  All  these  mat- 
ters have  been  disclosed  to  us  by  a  ca.refal 
relnspectlon  of  tbe  record.  It  being  thus 
clearly  made  to  appear  that  the  Issue  was  not 
tried,  It  Is  our  right  and  duty  to  set  aside 
our  order  rendering  Judgment  for  appellant, 
and  to  remand  the  cause  as  between  her  and 
the  plaintiff;  and  It  Is  so  ordered. 

This  renders  it  necessary  for  us  to  dispose 
of  other  assignments.  We  do  not  think  It 
was  error  to  Instruct  a  verdict  for  the  depot 
company.  Upon  this  point  the  record  d:<>- 
closes  the  following  state  of  facts:  The  de- 
fendant depot  company  owned  and  conducted 
the  union  depot  at  Galveston  and,  amonc 
other  things,  handled  the  baggage  for  the 
several  railways  reaching  that  point.  For 
this  purpose  it  maintained  a  bagcrage  room 
in  charge  of  a  bapgage  master.  Those  de- 
siring to  check  baggage  out  on  trains  would 
have  their  baggage  taken  to  tbe  depot  and 
delivered  into  the  side  entrance  of  the  bag- 
gage room.  The  owner  would  then  claim 
his  baggage  and  have  it  checked  where  bt> 
pleased.  The  plaintiff,  Sam  Webb,  employ- 
ed the  transfer  company  to  take  his  trunk 
to  the  depot  for  shipment  on  one  of  the  out- 
going trains;  plaintiff  Intending  to  check  it 
when  be  reached  the  depot  A  servant  of  the 
transfer  company  took  the^tink  to  the  depot 
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and  placed  it  in  the  entrance  of  tbe  baggage 
room  wltbout  calling  It  to  the  attention  of 
any  agent  of  the  depot  company  or  advlB- 
ing  any  one  to  whom  tbe  trunk  belonged. 
There  la  evidence  that  one  Greenleaf,  who 
left  on  an  earlier  train  than  plaintiff,  mis- 
took plaintiff '8  tnmk  for  his  own  and  had  it 
checked  out  aa  such.  The  baggage  master 
bad  not  been  advised,  and  did  not  know,  to 
whom  the  trunk  belonged.  To  hold  that 
the  placing  of  the  trunk  in  the  baggage  room 
was  of  itself  delivery  of  the  trunk  to  tbe 
depot  company  or  baggage  master  would  In 
effect  Impose  upon  tbe  depot  company  the 
duty  of  requiring  each  one  who  claimed  such 
baggage  for  shipment  to  Identify  himself  as 
tbe  owner  In  the  most  absolute  way  and 
would  render  the  prompt  handling  of  bag- 
gage practically  impossible.  In  this  case 
the  transfer  company  did  not  give  plaintiff 
a  claim  check  by  which  his  trunk  could  be 
identified.  Had  this  been  done,  it  may  be 
tbe  delivery  at  the  baggage  room  would  un- 
der the  facts  have  bound  the  depot  company, 
for  in  that  case  'it  should  have  refused  to 
check  It  out  unless  the  claim  check  was  pre- 
sented. The  fact  Is,  if  Greenleaf  claimed 
tbe  trunk  and  tiad  It  checked  out,  it  was  he 
that  "delivered"  it  to  the  baggage  master. 
The  court  did  not  err  in  holding  that  the 
contract  with  the  transfer  company  was  not 
complied  with.  The  case  of  Trice  v.  Miller, 
3  Wnison,  Civ.  Cas.  Ct  App.  {  440,  states 
the  correct  rule. 

What  has  been  said,  and  the  elimination 
of  the  depot  company  as  a  defendant,  ren- 
ders it  miuecessary  for  us  to  pass  on  many 
of  the  remaining  assignments.  The  objec- 
tions to  tbe  depositions  of  Sam  Webb  are 
without  merit  The  witness  Bartel  should 
not  have  been  permitted  to  testify  concern- 
ing the  Driscoll  letter  after  the  letter  itself 
bad  been  excluded.  None  of  the  other  as- 
signments is  meritorious. 

Motion  granted.  Cause  reversed  and  re- 
manded. 


HOUSTON  ICE  &  BREWING  CO.  v. 

STRATTON. 

(Court  of  Civil  Appeals  of  Texas.    Oct  28, 
1905.) 

1.  BxEcunoH — ^Rights  of  Pubchabeb — Vom 
Pbocess. 

A  void  execution  gives  the  execution  pur- 
chaser do  right  to  poBsessioD,  and  he  is  a  mere 
trespasser  if  he  takes  possession,  notwittistand- 
ing  the  existence  of  an  equitable  lien  in  his  fa- 
vor on  the  land  purchased  by  him. 

[Ed.  Note. — For  cases  in   point,  see  vol.  21, 
Cent  Dig.  Execution,  |  793.] 

2.  Samb — Pbopebtt  Subject  to  Execution. 

Where  a  corporation  succeeds  to  the  assets 
and  liabilities  of  a  defunct  corporation,  and  a 
debtor  of  tbe  defunct  corporation  conveys  land 
to  the  new  corporation  m  satisfaction  of  his 
debt  an  execution  issued  on  a  judgment  against 
the  defunct  corporation  is  not  leviable  upon  the 
land  so  conveyed  to  tl>e  new  corporation. 


3.  LiinTATlow  OF  AonoNS — Bab  of  Debt  as 

Affecthto  Seoubu'I. 

An  equitable  lien  on  the  assets  of  a  defunct 
corporation,  existing  as  incident  to  a  debt  due 
from  the  corporation  to  the  lienor,  ceases  to 
exist  on  the  extinguishment  of  tlie  debt  by  lim- 
itations. 

[EM.  Note. — ^For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  I  661.] 

Appeal  from  District  Court  De  Witt  Coun- 
ty; James  C.  Wllaon,  Judge. 

Action  by  tbe  Houston  Ice  &  Brewing 
Company  against  John  Stratton.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed  and  rendered. 

Kleberg,  Grimes  &  Schleicher  anid  Baker, 
Botts,  Parker  &  Garwood,  for  appellant 
Davidson  &  Bailey,  for  appellee. 

GILL,  C.  J.  This  suit  was  brought  in 
November,  1902,  by  the  Houston  Ice  &  Brew- 
ing Company,  a  corporation,  against  tbe  ap- 
pellee, John  Stratton,  to  recover  17.7  acres 
of  land,  and  to  remove  cloud  from  title, 
and  to  cancel  a  sberUTs  deed  thereto  under 
which  Stratton  was  claiming.  Tbe  ground 
on  wliicb  the  sherifTs  deed  was  assailed  was 
that  it  was  executed  in  consummation  of 
execution  sale  had  In  pursuance  of  a  void 
judgment  and  that  the  land  was  not  tbe 
property  of  tbe  judgment  defendant  at  tbe 
time  of  tbe  sale.  On  May  25,  1904,  Stratton 
filed  his  original  answer,  in  which  be  pleaded 
not  guilty,  the  three,  five,  and  ten  year  stat- 
utes of  limitation,  and  specially  averred 
that  be  bad  an  account  for  $256.40  against 
tbe  Houston  Ice  &  Brewing  Company  of 
1882,  a  corporation  which  bad  been  dissolved 
at  tbe  suit  of  tbe  state.  That  the  present 
brewing  company  had  purchased  Its  assets 
and  assumed  its  liabilities.  That  the  land 
In  controversy  was  acquired  by  tbe  new 
company  wholly  with  funds  acquired  from 
the  old  company.  That  Immediately  upon 
tbe  dissolution  of  the  old  company  Its  credit- 
ors acquired  an  equitable  lien  upon  all  its 
property  to  secure  the  payment  of  their 
debts.  That  it  was  by  force  of  such  a  debt 
and  lien  that  he  (Stratton)  took  possession 
of  the  property,  and  that  the  new  company 
cannot  recover  the  land  without  first  dis- 
charging tbe  lien.  To  this  answer  tbe  plain- 
tiff company  interposed  the  statute  of  limita- 
tion of  two  years,  and  contested  both  the 
existence  of  the  lien  and  the  rights  predi- 
cated thereon.  The  court,  sitting  wltbout  a 
jury,  found  that  the  judgment  against  the 
old  company,  which  was  the  basis  of  the 
sale  under  execution,  was  void  because  ren- 
dered after  the  dissolution  of  the  old  compa- 
ny, and  that  therefore  the  proceedings  there- 
under conferred  no  right  But  the  court 
further  held  that  the  new  company  had  ac- 
quired tbe  land  In  question  by  an  exchange 
therefor  of  funds  acquired  from  the  old 
company,  that  the  old  company  was  still  In- 
debted to  Stratton  In  tbe  amount  of  his  ac- 
count^ and  that,  as  that  debt  became  an 
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eqnltable  charge  upon  the  funds  and  assets 
of  the  old  company,  the  new  company  could 
not  oust  hla  possession  without  first  dischar- 
ging that  deht  and  Hen;  and  this,  notwith- 
standing the  debt  was  barred  when  Stratton's 
answer  was  filed.  The  court  thereupon  ren- 
dered Judgment  In  favor  of  plaintiff  for  the 
amount  of  hla  account,  and  decreed  a  fore- 
closure of  the  alleged  equitable  lien  upon 
the  land  in  controrersy.  From  that  Judg- 
ment the  plaintiff  In  this  suit  has  appealed. 

The  history  of  the  transaction,  as  dis- 
closed by  the  record,  may  be  briefly  stated 
as  follows:  On  April  3,  1901,  the  Houston 
Ice  &  Brewing  Company  of  1892  (which  we 
have  designated  as  the  old  company)  was 
Indebted  to  John  Stratton  in  the  sum  of 
$257.40,  and,  the  company  refusing  to  pay 
the  claim,  Stratton  sued  in  the  county  court 
of  De  Witt  county.  The  defendant  therein 
filed  no  answer.  On  April  18,  1902,  the 
cause  coming  on  to  be  heard,  W.  J.  Baker, 
an  attorney  at  law,  appeared  in  the  capacity 
of  amicus  curite,  and  suggested  to  the  court 
that  the  defendant  was  a  corporation,  and 
that  its  charter  had  been  forfeited.  The 
court  ignored  the  suggestion,  and  rendered 
Judgment  In  favor  of  the  plaintiff  therein 
as  prayed  for.  The  charter  of  the  old  com- 
pany had  in  fact  been  forfeited  at  the  suit 
of  the  state  on  December  14,  1901.  The  new 
company  of  the  same  name  was  duly  incor- 
porated, took  over  all  the  assets  of  the 
defunct  concern,  and  in  express  terms  as- 
sumed all  its  Uablllties,  except  the  claim  of 
Stratton  and  one  other.  One  Freund  was 
indebted  to  the  old  company  In  the  sum  of 
about  $1,200,  and  the  evidence  authorizes  the 
conclusion  of  the  trial  court  that  he  deeded 
this  land  to  the  new  company  in  satisfaction 
of  that  claim.  After  the  land  had  been  thus 
acquired  by  the  new  company  Stratton  had 
execution  Issued  on  his  Judgment  against  the 
old  company,  had  It  levied  on  the  land  con- 
veyed by  Freund,  and  bought  it  In  at  execu- 
tion sale,  and  took  a  sheriff's  deed  there- 
for. Stratton's  account,  the  basis  of  that 
judgment  and  of  his  claim  in  this  suit,  was 
due  not  later  than  the  filing  of  his  suit  In 
1901.  Of  the  finding  of  the  trial  court  that 
the  Judgment,  execution,  and  sale  were  void, 
and  that  the  account  was  barred  by  limita- 
tion at  the  date  it  was  set  up  in  Uie  answer 
in  this  suit,  is  not  complained  of  by  Stratton, 
but  he  Insists  on  his  right  to  hold  the  land 
by  virtue  of  what  he  terms  bis  equitable 
Hen  until  the  debt  Is  paid;  and  this,  not- 
withstanding his  claim  on  which  the  lien 
is  founded  Is  barred. 

It  seems  to  us  there  Is  more  than  one  con- 
clusive reason  why  the  Judgment  cannot 
stand,  and  that  these  reasons  rest  upon 
principles  too  well  settled  to  admit  of  con- 
troversy. (1)  The  void  execution  gave  the 
plaintiff  no  right  to  his  possession,  and  be 
was  therefore  a  trespasser,  even  if  his  lien 
be  conceded ;  (2)  bis  execution,  if  valid,  was 
not  leviable  upon  the  land  In  question,  for 


that  had  never  been  the  property  of  the 
Judgment  defendant;  and  (S)  the  asserted 
Hen  being  at  most  a  mere  incident  of  the 
debt,  when  the  latter  was  extinguished  by 
the  bar  of  limitation,  the  former  ceased  to 
exist  Neither  of  these  propositions  is  incon- 
sistent with  Stratton's  theory  that  upon  the 
dissolution  of  the  old  company  the  trust- 
fund  doctrine  applied,  and  his  claim  was  an 
equitable  charge  upon  the  assets  of  the  con- 
cern either  in  the  hands  of  the  directors 
or  the  purchaser.  We  simply  bold  that  the 
right  which  thus  accrued  was  not  enforced 
by  a  fitting  and  timely  action. 

On  the  point  that  the  lien  gave  talm  the 
right  to  maintain  bis  possession  until  the 
debt  was  discharged,  regardless  of  the  bar 
of  limitation,  counsel  has  confused  the 
rights  of  a  pledgee  with  those  of  a  mere  Uoi 
bolder.  We  are  of  opinion  that  under  the 
undisputed  facts  the  plaintiff  is  entitled  to 
recover  the  land,  and  to  have  the  sheriff's 
deed  annulled,  and  that  defendant  should 
take  nothing  by  his  cross-action. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  Judgment  here  rendered 
to  that  effect 

Reversed  and  rendered. 


WAGNON  V.  HOUSTON  &  T.  C.  R.  CO.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  4, 1905.) 
Master  aitd  Skbvant — iNJxmncs  to  Sebvaht 

CONTRXBtnOBr  NEaUQENGE. 

Defendant's  yard  foreman  was  engaged 
with  his  crew  in  making  up  a  train.  Connect- 
ed with  the  switch  eDgine  were  several  cars, 
one  of  which  was  loaded  with  heavy  bridge  tim- 
bers, and  one  with  ties.  He  cut  the  car  of  ties 
loose  and  signaled  to  have  it  kicked  onto  a  side 
track,  but  it  stopped  too  short  to  clear  the  track. 
He  then  threw  the  switch  for  the  next  track, 
and  signaled  the  engineer  to  kick  the  car  of 
bridge  timbers  onto  it,  and,  as  he  did  so,  he 
monnted  the  car,  which  was  backed  nntil  it 
collided  with  the  car  of  ties,  which  caosed  the 
timl>ers  to  slide,  resulting  in  the  injury  and 
death  of  the  foreman.  That  the  car  of  ties  tiad 
not  gone  far  enough  to  clear  the  track  was  ap- 
parent. Beld,  that  deceased  was  guilty  of  con- 
tributory negligence. 

Appeal  from  District  Court,  Wallw  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  W.  B.  Wagnon,  as  guardian  of 
the  persons  and  estate  of  John,  Gleve,  Maggie, 
Pearl,  and  Ruth  Werner,  minors,  against  the 
Houston  &  Texas  Central  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

J.  V.  Meek,  W.  H.  Haynes,  R.  E.  Hannay, 
and  R.  E.  Tompkins,  for  appellant  Andrews, 
Ball  &  Streetman,  for  appellee. 

GILL,  C.  J.  This  suit  was  instltoted  by 
W.  E.  Wagnon  as  guardian  of  the  persons  and 
estate  of  John,  Cleve,  Maggie,  PeorU  snd 
Ruth  Werner,  minors,  to  recover  damages  t<^ 
the  death  of  their  father,  Andy  Werner,  who 
was  alleged  to  have  met  bis  death  through  the 
negllsencs  of  the  Houston  &  Texas  Central 

*Wrlt  ot  error  denied  by  Supreme  Coun  December 

a,  1M6.  Digitized  by  V^OOQIC 


Tex.) 


INTERNATIONAL  &  G.  N,  R,  CO.  v.  BINGHAM. 


1113 


Railroad  Oompany,  while  in  its  service  and 
auployment.  The .  defendant  Interposed  the 
pleas  «C  contrlbntory  negligence,  assumed 
risk,  and  that  the  accident  was  due  to  the 
negligence  of  a  fellow  servant  The  court, 
after  hearing  the  evidence,  instructed  the  Jury 
to  return  a  verdict  for  defendant,  which  was 
done,  and  Judgment  followed  accordingly. 
Plaintiff  has  appealed,  and  contends  here 
that  under  the  facts  the  cause  should  have 
been  submitted  to  the  Jury. 

The  deceased,  Andy  Werner,  was  In  the 
employ  of  the  Houston  k  Texas  Central  Rail- 
road Company  as  foreman  of  a  switching 
crew  in  the  Hempstead  yards.  On  the  mom- 
Ing  of  January  7,  1897,  he  was  In  the  active 
discharge  of  his  duties  as  foreman,  and  work- 
ing under  him  and  subject  to  bis  orders  and 
direction  were  two  switchmen  and  the  engi- 
neer and  fireman  in  charge  of  the  switch 
engine.  Through  him,  and  under  his  direc- 
tion, the  cars  composing  freight  trains  which 
came  into  Hempstead  over  defendant's  lines 
were  disbursed  and  distributed  among  the 
various  tracks  at  that  point,  or  were  em- 
bodied in  other  trains  destined  from  that  to 
other  points.  On  the  occasion  in  question,  he 
and  his  crew  were  engaged  In  making  up  a 
local  freight  train  which  was  to  go  out  over 
the  Austin  branch  of  defendant's  road,  and, 
as  made  up,  the  cars  destined  to  go  out  In 
that  train  were  placed  on  what  was  known  as 
No.  4  track.  The  cars  intended  to  compose 
the  train  were  mixed  with  other  cars  on  the 
several  tracks  at  that  point,  so  that  in  order 
to  get  them  together  It  was  necessary  to  move 
and  handle  other  cars  also.  Among  the  cars 
wanted  were  some  cars  of  ties.  The  engine 
with  several  cars  were  backed,  at  Werner's 
order,  Into  track  No.  2,  and  coupled  on  to  a 
car  of  ties,  and  thence  pulled  out  onto  tracks 
connecting  with  track  No.  4,  for  the  purpose 
of  kicking  the  car  of  ties  onto  track  No.  4. 
There  were  connected  with  the  engine,  three 
box  cars,  and  a  car  of  heavy  bridge  timbers, 
called  "stringers,"  and  a  car  of  ties.  Werner 
cat  the  car  of  ties  loose,  and  had  it  kicked 
onto  tn<A  No.  4,  but  it  stopped  too  short  to 
clear  the  next  track.  He  then  threw  the 
switch  for  track  No.  2,  and  signaled  the 
engineer  to  ki(&  the  car  of  bridge  timbers 
onto  track  No.  2,  where  it  was  to  be  left  as  it 
was  not  to  form  a  part  of  the  train.  When 
be  gave  the  signal,  he  mounted  the  car  of 
bridge  timbers  and  the  engine  was  backed  at 
a  speed  of  about  seven  miles  an  hour,  when 
the  car  of  bridge  timbers,  in  going  toward 
tnuA  No.  2,  collided  with  the  standing  car  of 
ties  on  the  approacb  to  track  No.  4.  The 
collision  caused  the  bridge  timbers  to  slide 
onto  Werner  and  Injure  him  so  that  he  died. 
That  the  car  of  ties  had  not  gone  far  enough 
to  clear  the  next  track  was  patent,  and  should 
have  been  known  to  Werner. 

Plaintiff  claims  that  deceased's  death  was 
dae  to  the  fact  that  the  bridge  timbers  were 
negligently  and  improperly  loaded,  in  that 
tb^  bad  no  cleats  across  the  top  to  hold  the 


timbers  in  place.  Defendant  claims  that, 
even  if  this  is  true,  the  accident  would  not 
have  happened  had  the  cars  been  prudently 
handled,  and  that  the  negligence  of  deceased 
in  leaving  the  car  of  ties  at  an  unsafe  point 
and  carelessly  signaling  the  engineer  to  back 
the  train  in  on  the  next  trade  contributed  to 
cause  the  injury. 

Appellant's  assignment  of  error  is  not  pre- 
sented and  developed  by  appropriate  proposi- 
tions in  such  a  way  as  to  require  our  notice, 
but  as  we  have  had  to  find  the  facts  in  order 
to  properly  dispose  of  the  appeal,  we  have 
necessarily  learned  whether  there  was  any 
merit  in  the  point  sought  to  be  presented. 
We  think  It  very  clear  that  the  undisputed 
facts  acquit  the  company  of  liability;  the 
contributory  negligence  of  deceased  and  its 
casual  connection  with  the  accident  being  es- 
tablished beyond  question. 

The  judgment  of  the  trial  court  Is  therefore 
affirmed. 


INTERNATIONAL  &  O.  N.  R.  00.  v.  BING- 
HAM et  al. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  4, 1905.) 
L  JuBT  —  Pesemftobt    CHAUiBiTaxs  —  Joint 

DXTEITDANTS. 

Where,  in  an  action  against  separate  car- 
riers for  the  loss  of  freight,  both  denied  the  loss, 
bnt  claimed  that,  if  the  freight  was  in  fact 
lost,  the  other  was  responsible  therefor,  they 
were  adverse  parties  to  the  snit,  and  entitled 
severally  to  three  peremptory  challenges  of  ju- 
rors, under  Rev.  St.  1895,  art.  3213,  providing 
that  each  party  to  a  civil  suit  in  the  county 
court  is  allowed  three  peremptory  chailengeB. 

[EM.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  g  609.] 

2.  Appeaii — JvBoaa — CHAixEnoEB — Habiiu:bb 
Ebrob. 

Error  In  refusing  each  of  two  adverse  de- 
fendants jointly  sued  three  peremptory  chal- 
lenges to  which  they  were  entitled  was  harmless, 
where  it  did  not  appear  that  the  challenges  al- 
lowed were  exhausted,  or  that  any  person  ob- 
jectionable to  appellant  sat  on  the  jury. 

8.  TBIAL INBTBUCTIONS INVADINO    PBOVHTOB 

0»  JUBT. 

In  an  action  against  connecting  carriers 
for  the  loss  of  8  barrels  of  syrup  from  an  alleged 
consignment  of  58  barrels,  plaintiff  testified  that 
she  delivered  to  the  initial  carrier  58  barrels, 
and  its  agent,  who  issued  the  bill  of  lading,  testi- 
fied that  he  did  not  count  the  barrels,  but  after 
the  car  was  loaded,  and  as  soon  as  it  was  turned 
over  to  him,  he  sealed  it.  There  was  other  evi- 
dence that  it  reached  its  destination  with  the 
seals  unbroken,  and  that  after  the  car  was  seal- 
ed it  was  impossible  for  any  of  the  syrup  to 
have  been  taken  therefrom  without  breaking  the 
seals.  Held,  that  an  instruction  that  if  the  jury 
believed  that  plaintiff  delivered  to  the  initial  car- 
rier 58  barrels,  and  not  50  barrels,  she  was  enti- 
tled to  recover  as  against  such  carrier,  was  er- 
roneous, as  a  charge  on  the  weight  of  the  evi- 
dence. 
4.  Same — Connbctino  Cabbiebs'  LiABiLrtT. 

Plaintiff,  having  contracted  to  sell  58  bar- 
rels of  syrup  to  C.  Bros.,  which  was  not  to 
become  their  property  until  delivered  to  them 
at  their  warehouse  in  H.,  delivered  the  syrup 
to  a  carrier  for  transportation  to  H.  and  de- 
livery to  C.  Bros.  They  received  the  car  sealed 
on  the  initial  carrier's  transfer  track  at  H., 
and  contracted  with  the  connecting  carrier  tO' 
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transfer  the  same  and  deliver  it  to  the  ware- 
house of  certain  others  to  whom  they  had  sold 
the  syrup  in  transit.  Held,  that  plaintiff,  be- 
ing a  stranger  to  the  contract  wiUi  such  connect- 
ing carrier,  was  not  entitled  to  recover  for  any 
loss  or  damage  occurring  after  her  consignee  had 
accepted  delivery  from  the  initial  carrier. 
6.  Bjms — Pjji.ce  aw  Loss — QuESTion  fob  Jubt. 

Where,  in  an  action  for  loss  of  goods  ship- 
ped, both  defendants,  connecting  carriers  over 
whose  lines  the  goods  were  transported,  denied 
the  loss,  but  claimed  that,  if  a  loss  occurred,  the 
other  was  to  blame  for  it,  and  there  was  evi- 
dence that  after  the  goods  were  delivered  to  the 
initial  carrier  the  car  was  sealed,  and  the  car 
with  the  seals  unbroken  was  delivered  at  the 
ultimate  destination,  whether  the  loss,  if  any, 
occurred  on  the  line  of  the  initial  or  of  the 
connecting  carrier  was  for  the  jury. 
e.  Same — Issues. 

Such  facts  required  submission  of  the  issue 
whether  the  goods  were  taken  from  the  car 
after  they  had  been  placed  therein  by  the  ship- 
per's agent  and  before  the  car  was  delivered 
to  and  accepted  by  the  initial  carrier. 

Appeal  from  Harris  County  Ck>art;  Blake 
Dupree,  Judge. 

Action  by  Bettie  Bingham  against  tbe  In- 
ternational &  Great  Northern  Railroad  Com- 
pany and  another.  From  a  Judgment  In  fa- 
vor of  plaintiff  against  the  International  & 
Great  Northern  Railroad  Company  alone,  it 
appeals.    Reversed. 

Chas.  C.  McRae,  for  appellant  Hutcbe- 
8on,  Campbell  &  Hutcheson,  for  appellee 
Bingham.  Baker,  Botts,  Parker  &  Garwood, 
for  appellee  Houston  &  T.  C.  R.  Co. 

PLEASANTS,  J.  This  suit  was  brought 
by  appellee  Bingham  against  the  appellant 
and  the  Houston  &  Texas  Central  Railway 
Company  in  a  justice  court  of  Harris  county 
upon  the  following  account  and  statement  of 
claim:  "International  &  Great  Northern 
Railroad  Company  and  The  Houston  and 
Texas  Central  R.  R.  Co.  to  Mrs.  Bettie 
Bingham,  Dr.  Not.  18th,  1902.  To  eight 
barrels  of  syrup,  delivered  to  tbe  I.  &  G.  N. 
R.  R.,  at  Bingbam  Switch,  In  Brazoria  Co.. 
for  delivery  in  the  city  of  Houston,  over  the 
lines  of  tbe  I.  &■  O.  N.  R.  R.  and  the  H.  &  T. 
C.  R.  R..  value  of  $15  per  barrel.  $120. 
This  syrap  was  consigned  to  McCuUough 
Bros.,  of  Houston,  and  shipped  in  a  car  witb 
50  other  barrels;  68  shipped  and  delivered 
to  defendant  in  all,  but  only  50  received 
from  the  defendants  in  Houston.  Plaintiff 
sues  both  defendants  for  the  value  of  8  bar- 
rels of  syrup  lost  in  transit."  Both  defend- 
ants answered  by  general  denial  and  special 
pleas.  Tbe  International  &  Great  Northern 
Railroad  Company  averred.  In  substance, 
that  it  received  a  shipment  of  syrup  from  ap- 
pellee at  Bingbam  Switch  on  the  date  alleged 
for  transportation  and  delivery  to  McCul- 
lough  Bros,  at  Houston,  and  that  after  tbe 
shipment  reached  Houston  it  was,  at  tbe 
request  of  tbe  consignees,  turned  over  to 
the  Houston  &  Texas  Central  Railway  Com- 
pany for  transportation  to  the  warehouse  of 
Henke  &  Plllot,  to  whom  it  bad  been  sold 
by  McCullough  Bros.;    that  this  defendant 


had  no  contract  with  plaintiff  to  deliver  tbe 
shipment  at  said  warehouse,  and  that  It  fully 
complied  witb  Its  contract  to  transport  same 
to  Houston  and  deliver  It  to  the  consignees, 
McCullongh  Bros.,  and  that  it  delivered  all 
of  said  shipment  of  syrup  received  by  it  to 
its  codefendant  as  aforesaid.  Tbe  Houston 
&  Texas  Central  Railway  Company  specially 
pleaded  that  it  contracted  with  HcCoIIough 
Bros,  to  transport  the  car  of  syrup  In  con- 
troversy from  tbe  transfer  track  of  tbe  In- 
ternational &  Great  Northern  Railroad  Com- 
pany, in  Houston,  Tex.,  to  tbe  Henke  &  Pll- 
lot warehouse,  and  that  in  compliance  with 
its  said  contract  it  did  transport  and  de- 
liver said  car;  that  it  did  not  receive  pay- 
ment for  said  services  from  plalntiiT,  and 
made  no  contract  witb  her  in  regard  to  said 
shipment;  and  that.  If  the  shipment  suffered 
any  loss,  it  occurred  before  it  was  accepted 
by  this  defendant,  and  while  it  was  In  the 
bands  of  Ita  codefendant  Tbe  trial  in  tbe 
Justice  court  resulted  in  a  Judgment  in  favor 
of  plaintiff  against  both  defendants  for  $92. 
From  this  judgment  defendants  appealed 
to  the  county  court  and  upon  a  trial  de  novo 
therein  plaintiff  recovered  judgment  against 
the  International  &  Great  Northern  Railroad 
Company  for  $120,  and  judgment  was  ren- 
dered in  favor  of  the  Houston  &  Texas  Cen- 
tral Railway  Company  that  plaintiff  take 
nothing  by  ber  suit  against  it  and  that  it 
recover  its  costs. 

Appellant's  first  assignment  of  error  com- 
plains of  the  ruling  of  the  trial  court  in 
refusing  to  allow  it  three  peremptory  chal- 
lenges in  selecting  the  jury  that  tried  tbe 
cause.  Under  our  staltute,  each  party  to 
a  civil  suit  in  the  county  court  is  allowed 
three  peremptory  challenges  of  jurors  drawn 
to  try  the  case.  Rev.  St  1895,  art  8213.  It 
is  well  settled  under  our  dedsiODS  that 
where  the  interests  of  codefendants  are  an- 
tagonistic, each  of  such  defendants  is  a  party 
to  tbe  suit  in  the  sense  In  which  that  term 
is  used  in  the  statute,  and  is  entitled  to  tbe 
number  of  peremptory  challenges  named  in 
tbe  statute.  It  is  true  that  In  most  of  tbe 
cases  in  which  this  rule  has  been  announced 
one  defendant  pleaded  over  against  tbe  otber. 
but  tbe  rule  has  not  been  restricted  in  its 
application  to  cases  of  this  character,  and  the 
general  principle  is  established  tl»t  when, 
under  tbe  pleadings,  tbe  jury  are  required 
to  determine  material  Isauee  between  tlie 
defendants,  each  of  the  defendants  Is  ea- 
titled  to  tbe  statutory  number  of  challenges. 
While  it  Is  true  that  in  the  present  case 
both  defendants  denied  generally  that  the 
plaintiff  had  lost  any  of  her  sbipment  of 
syrup,  and  to  that  extent  their  defense  was 
common,  each  contended  that  If  plaintiff 
sustained  any  loss,  tbe  otber  defendant  was 
alone  responsible  therefor.  From  this  ii 
is  apparent  that,  if  plaintiff's  loss  should  be 
established  by  the  evidence,  tbe  Interests  of 
tbe  defendants  would  at  once  become  antag- 

Digitized  by  LjOOQIC 


Tex.) 


INTERNATIONAL  &  O.  N.  R.CO.  ▼.  BINGHAM. 


1115 


ontetlc,  and  the  Issue  ivblcb  the  Jury  would 
then  be  called  upon  to  determine  would  be 
which  of  them  was  responsible  for  such  loss. 
In  selecting  the  Jury  to  determine  this  issue 
we  think  It  clear  that  each  of  the  defend- 
ants should  be  considered  a  party  to  the 
suit  In  the  purview  of  the  statute,  and  en- 
titled to  the  statutory  number  of  challenges. 
Jones  V.  Ford,  60  Tex.  127;  Hargrave  v. 
Vanghn,  82  Tex.  347,  18  S.  W.  685;  Waggon- 
er T.  Dodsou,  86  Tex.  6,  68  S.  W.  813,  68  S. 
W.  883;  By.  Co.  v.  Stelle  (Tex.  Olv.  App.) 
61  8.  W.  881;  Sogers  T.  Armstrong  Com- 
pany (Tex.  Civ.  App.)  80  S.  W.  848.  It  does 
not  appear,  however,  from  the  bill  of  excep- 
tions or  otherwise  that  the  appellant  was 
probably  injured  by  the  error  of  the  court 
complained  of.  It  Is  not  shown  that  the  chal- 
lenges  allowed  appellant  by  the  trial  court 
were  exhausted,  or  that  any  person  objection- 
able to  appellant  sat  upon  the  Jury.  No 
probable  injury  being  shown  by  the  record, 
the  error  must  be  considered  harmless,  and 
the  assignment  overruled.  Snow  v.  Starr, 
75  Tex.  411,  12  S.  W.  673;  Waggoner  v. 
Dobson,  86  Tex.  8.  68  S.  W.  813,  68  S.  W. 
883. 

The  trial  court  gave  the  Jury  the  follow- 
ing special  instruction:  "Gentlemen  of  the 
Jury,  you  are  Instructed,  if  you  believe  from 
the  evidence  that  the  plaintiff  delivered  t6 
the  defendant,  International  &  Great  North- 
em  Bailroad  Company,  58  barrels  of  syrup, 
and  not  60  barrels,  then  you  are  instructed 
to  find  for  the  plaintiff  amount  sued  for 
against  International  &  Great  Northern  Rail- 
road Company.  If  yon  believe  from  the  evi- 
dence that  50  barrels,  and  not  58  barrels,  of 
syrup  were  delivered  to  defendant.  Interna- 
tional &  Great  Northern  Railroad  Company, 
then  find  for  the  said  defendant.  Tou  are  In- 
structed to  find  a  verdict  for  the  defendant 
Honston  3c  Texas  (Central  Railway  Company." 
This  charge,  under  the  evidence  in  the  case, 
was  clearly  erroneous,  and  appellantTs  assign- 
ment of  error  complaining  of  the  action  of 
the  court  in  giving  It  to  the  Jury  must  be  sus- 
tained. The  evidence  adduced  by  appellee 
was  to  the  effect  that  she  delivered  to  the  ap- 
pellant at  Bingham  Switch,  for  transporta- 
tion and  delivery  to  McCuUough  Bros,  at 
Houston,  58  barrels  of  syrup.  The  agent  who 
received  the  syrup  for  shipment  and  issued 
the  bill  of  lading  therefor  testified  that  he  did 
not  count  the  barrels,  but  that  after  the  car 
liad  been  loaded,  and  as  soon  as  it  was  turned 
over  to  him  by  appellee's  agent,  he  sealed  it, 
and  that,  when  it  reached  Houston  and  was 
turned  over  to  the  Houston  &  Texas  Ontral 
Railway,  the  seals  were  unbroken.  These 
facts  were  testified  to  by  several  witnesses. 
It  was  shown  that  after  the  car  was  sealed 
It  was  impossible  for  any  of  the  syrup  to 
have  been  talcen  therefrom  without  breaking 
the  seals.  The  witnesses  for  the  Houston 
&  Texas  Central  Railway  Company  testified 
that  the  car  was  sealed  when  received  by 
tliat  road,  and  the  seals  were  unbroken  when 


it  was  delivered  at  the  Henke  &  Pillot 
warehouse.  It  seems  to  be  conceded  that, 
when  the  car  was  opened  by  Henke  k  PUlot, 
It  contained  only  60  barrels  of  syrup.  The 
shipment  was  contracted  to  be  sold  by  ap- 
pellee to  McCullougb  Bros,  before  it  was 
delivered  to  appellant,  but  under  that  con- 
tract it  was  not  to  become  the  property  of 
the  consignees  until  It  was  delivered  to 
them  at  Houston.  They  received  the  car 
from  appellant  on  its  transfer  track  at  Hous- 
ton, and  contracted  with  the  Houston  & 
Texas  Central  Bailroad  to  transfer  or  switch 
It  over  their  line  in  the  city  of  Houston, 
and  deliver  It  to  Henke  k  Pillot  at  their 
warehouse.  Such  being  the  testimony  in  the 
case  it  was  manifestly  a  charge  upon  the 
weight  of  evidence  for  the  court  to  tell  the 
Jury  that,  if  the  appellee  delivered  to  the 
appellant  58  barrels  of  syrup,  they  must 
find  for  appellee.  This  was  In  effect  saying 
to  the  Jury  tiiat.  If  appellant  received  58  bar- 
rels of  syrup,  they  must  not  accept  as  true 
the  statements  of  appellant's  witnesses  that 
the  seals  on  the  car  were  not  broken  during 
the  time  it  was  In  appellant's  possession, 
and  that  none  of  the  syrup  could  have  been 
taken  from  said  car  without  breaking  the 
seals,  but  that  they  should  believe  the  state- 
ments to  the  same  effect  made  by  witnesses 
for  the  Houston  &  Texas  Central  Ballway 
with  reference  to  the  condition  of  said  car 
while  It  was  In  the  possession  of  that  road. 

The  Instruction  to  find  a  verdict  in  favor 
of  the  Houston  &  Texas  Central  Railway  was 
properly  given,  because  the  undisputed  evi- 
dence shows  that,  when  the  shipment  came 
Into  the  possession  of  that  road,  the  title 
had  passed  to  McCullougb  Bros.,  and  appel- 
lee, being  a  stranger  to  the  contract  under 
which  that  road  received  the  shipment,  was 
not  entitled  to  recover  for  any  loss  or  damage 
occurring  thereafter,  and  not  because  there 
was  no  evidence  that  the  loss  occurred  on 
that  road.  Whether  the  loss.  If  any,  occur- 
red upon  the  one  or  the  other  of  the  roads, 
was  an  issue  raised  by  the  evidence,  and 
should  have  been  left  to  the  Jury  to  deter- 
mine. 

We  are  also  of  opinion  that,  as  presented 
in  the  record,  the  evidence  raises  the  Issue 
of  whether  the  eight  barrels  of  syrup  were 
taken  from  the  car  after  it  had  been  placed 
therein  by  appellee's  agent  and  before  the 
car  was  delivered  to  and  accepted  by  the  ap- 
pellant; and  the  special  charge  requested 
by  appellant  presenting  this  issue  should 
have  been  given.  None  of  the  remaining 
assignments  present  any  error  and  they  are 
all  overruled. 

For  the  errors  before  Indicated  the  Judg- 
ment of  the  court  below;  as  between  appel- 
lant and  the  appellee  Bettie  Bingham,  Is  re- 
versed, and  the  cause  remanded.  The  Judg- 
ment In  favor  of  the  Houston  &  Texas  Cen- 
tral Railway  Company  is  undisturbed. 

Reversed  and  remanded.      C^ r\r\n\i> 
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<X)WANS  T.  FT.  WORTH  &  DENVER 
CITT  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Nor.   11, 
1905.) 

1.  Railroads— Pbivate    CRoartuos— Invita- 
tion TO  tlsE— Obligation  of  Company. 

A  railroad  company  which  expressly  directs 
a  drayman  anloading  a  car  to  use  a  private 
crossing,  or  which  places  the  car  so  as  to  make 
it  necessary  to  use  it,  or  so  as  to  intend  that 
it  be  used,  or  in  such  a  manner  as  to  induce  the 
belief  that  it  is  intended  to  be  used,  is  bound 
to  exercise  ordinary  care  in  maintaining  the 
crossing  in  repair. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent^  Dig.  Railroads,  {{  955,  960,  966.] 

2.  Same— IHPLIED   Invitation  to   Use   Pri- 
vate Ohossino — Evidence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  drurmon  enjjaged  in  un- 
loading a  car  by  reason  of  a  defective  crossing, 
the  evidence  showed  that  the  crossing  had  been 
used  for  man^  years  by  draymen  as  a  crossing 
when  unloading  cars,  that  the  custom  was 
known  to  the  company,  that  the  public  cross- 
ing on  a  near-by  street  was  out  of  repair,  that 
cars  of  goods  were  placed  within  a  few  feet  of 
the  defective  crossing,  and  that  no  barrier  for- 
bidding the  use  thereof  by  the  public  was  erect- 
ed, the  jury  were  authorized  to  find  that  the 
drayman  was  impliedly  invited  by  the  company 
to  use  the  tracks  at  that  i>oint,  imposing  on 
the  company  the  duty  of  exercising  ordinary 
care  in  keeping  the  crossing  in  repair. 

3.  Same  — DxjTT  of  Person  Using  Private 
Crossing. 

Where  a  railroad  company  expressly  oi 
impliedly  invited  a  drayman  engaged  in  unload- 
ing a  car  to  use  a  certain  crossing,  the  dray- 
man was  under  no  obligation  to  exercise  ordi- 
nary care  in  selecting  a  crossing ;  he  having  a 
right,  in  the  absence  of  knowledge  to  the  con- 
trary, to  assume  that  the  company  had  made 
the  crossing  reasonably  safe. 

[EM.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {  1071.] 

■4.  Same. 

A  drayman,  using  a  crossing  at  the  implied 
invitation  of  a  railroad  company,  may  recover 
for  injuries  received  by  reason  of  a  defect  there- 
in, where  he  exercised  ordinary  care  under  the 
circumstances,  though  he  knew  that  there  was 
danger  attending  the  use  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  1026.] 

Appeal  from  District  Court,  Potter  Coun- 
ty; Ira  Webster,  Judge. 

Action  by  J.  E.  Cowans  against  tbe  Ft 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Barrett,  Stewart  &  Templeton,  for  appel- 
lant. Spoonts  &  Thompson  and  J.  H.  Bar- 
wise,  Jr.,  for  appellee. 

SPEBR,  J.  Appellant,  who  was  engaged 
in  driving  a  dray  In  the  city  of  Amarillo, 
was  injured  in  an  attempt  to  cross  appellee's 
railroad  tracks,  and  sought  to  recover  dama- 
ges upon  the  grounds,  first,  that  the  place 
at  which  he  was  injured  was  a  public  cross- 
ing; and,  second,  that  be  was  expressly  or 
impliedly  Invited  by  appellee  to  cross  tbe 
tracks  at  such  place  for  the  purpose  of 
unloading  a  car  of  dry  goods  placed  near 
there  by  tbe  railroad  company.    EYom  an 


adverse  Judgment  In  the  district  court,  be 
has  appealed  and  seeks  a  reversal  mainly 
upon  alleged  errors  In  the  trial  court's 
charge. 

Under  tbe  evidence  before  us  tbe  issne  of 
tbe  crossing  being  in  a  public  street  is 
practically  out  of  the  case ;  and  tbe  question 
is  whether  or  not  appellee,  either  expressly 
or  impliedly.  Invited  appellant  to  use  tbe 
crossing.  Upon  this  issue  tbe  court  charged 
tbe  jury  as  follows: 

"(2)  If  you  find  and  believe  from  tbe  evi- 
dence that  the  plaintiff.  In  unloading  tbe 
car  of  goods  which  be  was  unloading  at 
the  time  he  was  injured,  used  the  crossing 
over  defendant's  switch  track  near  Pierce 
street  at  tbe  express  direction  or  Instance 
of  one  King,  and  that  said  King  was  at 
the  time  an  agent  or  servant  of  defendant, 
having  authority  to  ao  direct  plaintiff,  or 
that  the  defendant,  its  agents,  servants,  or 
employes  placed  said  car  on  one  of  its  tracks 
near  said  crossing  for  tbe  purpose  of  being 
unloaded  from  said  place,  and  If  you  believe 
and  find  from  the  evidence  that  It  became 
and  was  necessary  for  plaintiff  In  unload- 
ing said  car  to  use  tbe  crossing  on  which 
he  was  injured,  then  It  became  and  Tvas  tbe 
duty  of  defendant  to  exercise  ordinary  care 
to  see  that  said  crossing  was  reasonably 
safe  for  the  purpose  for  which  It  was  used ; 
and,  if  you  so  find  and  believe  from  the 
evidence,  and  if  you  further  find  that  the 
defendant  failed  to  exercise  such  care,  and 
failed  to  discharge  said  duty,  and  that  as  a 
direct  and  proximate  result  of  such  failure 
tbe  plaintiff  was  injured  as  alleged  in  bis 
petition,  then  you  are  instructed  to  find  for 
tbe  plaintiff  and  assess  bis  damages  as 
hereinafter  directed,  unless  you  find  for  tbe 
defendant  under  the  succeeding  paragraphs 
of  this  charge. 

"(3)  If  you  fail  to  find  from  the  evidence 
that  the  plaintiff  used  said  crossing  at  tbe 
express  direction  or  instance  of  said  Kins. 
and  if  y*u  fail  to  find  that  defendant,  its 
agents,  and  employ^  placed  said  car  on 
said  track  near  said  crossing  for  the  pur- 
pose of  being  unloaded  from  said  place,  and 
If  you  fail  to  find  that  It  became  and  f^as 
necessary  for  plaintiff  In  unloading  said 
car  to  use  said  crossing,  then  your  verdict 
will  be  fbr  tbe  defendant" 

Under  the  pleadings  and  evidence  these 
paragraphs  of  the  charge  are  too  restrictive 
of  appellant's  rights.  Under  them  be  is 
required  to  establish,  before  be  is  entitled 
to  recover,  either  that  be  was  expressly 
directed  by  the  company  to  use  the  crossing 
or  that  the  appellee  placed  the  car  for  tbe 
purpose  of  being  unloaded  from  said  cross- 
ing, and  that  it  was  necessary  for  blm  to 
use  tbe  crossing;  whereas,  aside  from  any 
question  of  contributory  negligence,  appel- 
lant would  also  be  entitled  to  recover  upon 
proof  that  appellee  placed  the  car  of  goods 
at  the  point  it  did,  intending  that  it  should 
be  unloaded  over  the  PieKe.  street  crossing. 
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or  Bet  It  at  such  place  under  such  circum- 
stances as  to  Induce  him,  In  the  exercise 
of  ordinary  care,  to  believe  that  such  was 
its  Intention.  Of  course.  If  the  place  were 
a  pQbllc  crossing,  there  can  be  no  question 
of  appellee's  duty  to  nercise  ordinary  care 
to  keep  the  same  In  a  reasonably  safe  con- 
dition for  those  using  the  crossing;  nor 
«onld  there  be  if  the  company  expressly 
Invited  one  to  use  the  same.  But,  in  the 
absence  of  t>oth  of  these  contingencies,  the 
appellee  would  yet  be  liable  if,  by  reason- 
able implication,  it  invited  appellant  to  cross 
its  tracks  at  the  point  where  he  was  injured. 
Mo.  Pac.  Ry.  Co.  v.  Bridges,  74  Tex.  520, 
12  8.  W.  210,  16  Am.  St.  Rep.  856;  Mo.  Pac. 
Ry.  Co.  V.  Lee,  70  Tex.  603,  7  8.  W.  867; 
<3ulf,  Colo,  ft  Santa  F6  Ry.  Co.  v.  Mont- 
gomery, 85  Tex.  64,  19  S.  W.  1015;  Taylor, 
Bastrop  ft  Houston  Ry.  Co.  v.  Warner,  88 
Tex,  642,  82  S.  W.  868;  Dallas  &  Greenville 
Ry.  Co.  V.  Able,  72  Tex.  150,  9  8.  W.  871; 
-8.  A.  ft  A.  P.  Ry.  Co.  v.  Belt  (Tex.  Civ.  App.) 
C9  8.  W.  607.  Under  such  circumstances  the 
appellee  would  owe  to  the  appellant  precise- 
ly the  same  duty  to  exercise  ordinary  care 
In  maintaining  the  crossing  as  though  such 
place  were  In  a  public  street  or  highway. 
^The  evidence  indicates  that  the  point  in 
-question  bad  for  many  years  been  used 
by  draymen  as  a  crossing  when  unloading 
cars  upon  appellee's  tracks,  and  that  this 
custom  was  necessarily  known  to  appellee. 
It  also  Indicates  that  the  public  crossing 
-on  Buchanan,  a  nearby  street,  was  some- 
what out  of  repair,  and  that  the  car  of 
goods  was  placed  within  a  few  feet  of  the 
Pierce  street  crossing,  where  appellant  was 
Injured.  No  barriers  or  signs  forbidding  the 
use  of  the  place  by  the  public  were  ever 
-erected.  From  these  circumstances  the  Jury 
might  have  found  that  the  company  had 
Impliedly  Invited  appellant  to  use  the 
Pierce  street  crossing;  and  this  too,  not- 
withstanding there  is  some  evidence  of  a 
contrary  tendency  to  be  found  in  the  record. 
There  Is  also  error  in  the  fourth  paragraph 
-of  the  court's  charge,  as  pointed  out  in  ap- 
pellant's fourth  assignment  of  error.  If  ap- 
pellee, either  expressly  or  Impliedly,  invited 
appellant  to  use  the  Pierce  street  crossing, 
then  he  was  under  no  obligation  to  exercise 
-ordinary  care  in  selecting  a  crossing,  since 
be  had  the  right  to  assume  that  appellee 
bad  discharged  its  duty  to  supply  him  with 
a  reasonably  safe  crossing,  unless  he  him- 
self was  chargeable  with  knowledge  of  its 
bad  condition.  He  would  only  be  required 
to  exercise  this  care  in  the  event  the  com- 
pany bad  in  no  way  invited  him  to  use  the 
crossing,  and  he  chose  the  same  himself 
In  his  effort  to  avoid  the  use  of  a  defective 
and  unsafe  crossing  provided  by  the  com- 
pany. But  this  is  not  the  case  made  by 
tbe  pleadings.  We  do  not  mean  to  indi- 
cate that  It  was  improper  to  charge  upon 
the  issue  of  contributory  negligence.  We 
rather  think  the  Issue  Is  in  the  case  and 
tbAt  a  chatxe  upon  it  should  be  given;  but 


it  should  not  impose  upon  appellant  the 
duty  of  exercising  ordinary  care  to  select 
the  crossing  If  he  was  Invited  to  use  the 
one  he  did.  Elven  If  appellant  knew  there 
was  some  danger  attending  the  use  of  this 
crossing,  yet.  If  he  exercised  the  care  of 
an  ordinarily  prudent  person  under  all  the 
circumstances,  he  would  not  be  cut  off  from 
a  recovery.  Gulf,  Colo,  ft  Santa  F6  Ry. 
Co.  V.  Oasscamp,  69  Tex.  545,  7  S.  W.  227; 
Gulf,  Colo,  ft  Santa  F6  Ry.  Co.  v.  Orisom, 
82  S.  W.  671,  11  Tex.  Ct.  Rep.  194. 

For  the  error  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  an- 
other trial. 


CHICAGO,  R.  I.  ft  T.  RY.  CO.  v.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.    Oct  14, 
1905.) 

1.  Mastxb  and  Sebvant— Injubibb  to  Skbv- 

ANT— PBOXUCATB  CAUSE. 

Plaintiff's  fellow  servants,  employed  at  a 
coal  chute  in  coaling  railroad  cars  at  night, 
when  they  began  to  work  on  the  night  of  the 
accident,  found  that  the  latch  to  one  of  the 
bins  was  broken,  and  thereupon  tied  up  the  door 
with  a  rope,  which  they  tied  diagondly  across 
a  pathway  between  the  bins,  and  placed  it 
nnder  a  water  barrel  on  snch  pathway.  Plain- 
tiff, without  knowledge  tliat  tbe  door  liad  been 
so  fastened,  went  to  the  water  barrel  during 
the  night,  tripped  over  the  rope,  and  was  In- 
jured. Beld,  that  defendant's  negligence  in 
failing  to  keep  the  door  of  the  bin  in  repair 
was  not  the  proximate  cause  of  the  accident. 

2.  Same  —  CoNOUBBiRo   Causk  —  Subuission 
OF  Issues. 

Where,  in  a  suit  for  injuries  to  a  servant 
by  falling  over  a  rope  negligently  tied  across 
a  path  by  plaintiff's  fellow  servants,  negligence 
was  charged  In  defendant's  failure  to  furnish 
proper  IlEfats  after  the  inferiority  of  the  lights 
furnished  had  been  called  to  the  attention  of 
its  foreman  and  he  had  promised  to  furnish 
better  ones,  and  plaintiff  testified  that  the  lights 
furnished  were  so  bad  that  a  man  would  "pretty 
near  have  to  strike  a  match  to  see  whether  they 
were  lighted,"  and  that  for  this  reason  he  did 
not  take  a  light  with  him  when  he  traveled  the 
path  in  question,  the  court  properly  submitted 
defendant's  failure  to  furnish  better  lights  as 
a  concurring  cause  of  the  injury. 
8.  Same— Pboximatb  Cause  of  Injuby. 

Where  plaintiff  was  injured  by  falling  over 
a  rope  strung  across  a  path  by  his  fellow 
servants,  defendant  was  not  liable  therefor  if 
the  act  of  such  servants  was  the  sole  proximate 
cause  of  the  injury,  irrespective  of  whether  such 
act  was  negligence  or  otherwise. 

Appeal  from  District  Court,  Wise  (3ounty ; 
J.  W.  Patterson,  Judge. 

Action  by  Dan  Jackson  against  the  Chica- 
go, Rock  Island  ft  Texas  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Rehearing  denied  November  26,  1905. 

N.  H.  Lasslter,  Robert  Harrison,  and  T.  J. 
McMurray,  for  appellant  R.  B.  Carswell, 
for  appellee.  * 

STEPHENS,  J.  Appellee,  while  at  work 
for  api>ellant  coaling  cars  at  Bridgeport,  Tex., 
was  thrown  to  tbe  ground  from  the  coal 
chute  by  a  rope  that  had  been  tied  across 
the  walk  or  gangway  between  the  bins,  re- 
ceiving the  injuries  for  whlcb  be  recovered 
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a  Terdlct  and  Judgment  for  ^000,  from 
which  this  appeal  Ib  prosecuted.  The  acci- 
dent occurred  at  night  Davis  and  West, 
his  fellow  serrants,  when  th^  began  work 
that  night,  found  that  the  latch  to  bin  Na  4 
bad  been  broken,  and  tied  up  the  door  with 
a  rope,  bringing  it  diagonally  across  the 
pathway  between  bins  3  and  4,  and  placing 
it  under  a  water  barrel  standing  on  this 
pathway.  Appellee,  during  the  course  of  his 
work  that  night,  not  knowing  that  the  door 
had  been  fastened  In  this  manner,  went  from 
bin  No.  8,  where  he  was  at  work  some  30 
feet  away,  to  this  water  barrel  to  get  a 
drink  of  water,  and  as  be  went  around  the 
barrel  tripped  over  the  rope  and  fell. 

At  appellee's  request,  the  court  gave  the 
following  special  charge :  "Ton  are  instruct- 
ed that  while  the  defendant  would  not  be 
liable  for  an  Injury  caused  alone  by  the  neg- 
ligence of  Lee  Davis  and  Tom  West,  they 
being  fellow  servants,  yet,  if  you  believe 
from  the  evidence  that  plaintiff's  fall  was 
caused  by  the  negligence  of  defendants  in 
falling  to  keep  the  door  of  the  bin  In  repair, 
concurring  with  the  negligence  of  Davis  and 
West  in  fixing  tbe  rope  across  the  gangway, 
defendant  would  be  liable."  Undoubtedly 
this  charge  Is  subject  to  the  objection  urged 
against  It,  that  tbe  negligence  of  appellant  in 
failing  to  keep  the  door  of  the  bin  in  repair 
was  not  tbe  proximate  cause  of  tbe  accident, 
and  for  this  reason  the  Judgment  must  be 
reversed. 

The  main  ground  of  negligence  relied  on 
for  recovery  was  the  failure  of  the  appel- 
lant to  furnish  appellee  with  a  better  light 
to  work  with,  after  tbe  foreman's  attention 
had  been  called  to  tbe  inferiority  of  the 
lights  and  after  be  had  promised  to  furnish 
better  lights.  The  lights  furnished  were  so 
bad,  at  least  In  the  estimation  of  appellee, 
that  he  testified,  "A  man  would  pretty  near 
have  to  strike  a  match  to  see  whether  they 
were  lighted."  This  Is  offered  as  his  excuse 
for  not  taking  the  light  with  him  when  he 
went  tor  a  drink  of  water.  Possibly,  there- 
fore, it  warranted  the  court  In  submitting  the 
failure  of  appellant  to  furnish  better  lights 
as  a  cause  of  the  injury,  concurring  with  the 
act  of  Davis  and  West  in  tying  the  rope 
across  the  walk,  which  was  certainly  the 
main,  if  not  the  sole,  proximate  cause. 

The  charge  submitting  as  the  cause  of  the 
accident  the  stretching  of  the  rope  across 
the  gangway  is  subject  to  the  objection  that 
It  also  required  the  Jury  to  find  that  act  to 
be  one  of  negligence  on  the  part  of  West  and 
Davis,  whereas,  if  that  was  the  sole  proxi- 
mate cause  of  the  Injury,  appellant  would 
not  be  liable.  Irrespective  of  whether  or  not 
the  act  was  one  of  negligence ;  but  we  do  not 
reverse  the  Judgment  for  this  error  because 
It  seems  to  have  been  Invited  by  a  charge 
subject  to  a  lUce  objection  requested  by  ap- 
pellant 

For  tbe  error  pointed  out  the  Judgment  la 
reversed,  and  the  cause  remanded. 


GULP,  a  ft  S.  F.  RT.  CO.  v.  HUTBTT. 

(Court  of  Civil  Appeals  of  Texas.    Oct  21, 

1905.) 

1.  Masteb    aro    Sebvant  —  Sebvaht's    In- 
JTBiEB— Evidence — SirmciENCT. 

In  an  action  for  injuries  to  a  servant  I9 
tbe  raising  of  the  hammer  of  a  pile  driver,  evi- 
dence Aeld  Mfflcient  to  warrant  a  finding  of 
negligence. 

2.  Same — ConTBiBUTOBT  Neougekcx. 

In  an  action  for  injuries  to  a  servant  b^ 
tbe  raising  of  the  hammer  of  a  pile  driver,  evi- 
dence held  to  warrant  a  finiling  of  freedom  from 
contributory  negligence. 

3.  Sams— AssuuPTioN  of  Risk. 

In  an  action  for  Injuries  to  a  servant  by 
the  raising  of  tbe  hammer  of  a  pile  driver, 
evidence  held  to  warrant  a  finding  uiat  he  had 
not  assumed  the  risk. 

4.  Pbinoifal  and  Aoent— Existbrcb  or  Re- 
lation—Bvidewce—Sufpiciemoy. 

In  an  action  for  injuries  to  a  servant  of  a 
railroad  company,  evidence  that  the  general 
manager  of  the  defendant  was  president  of  the 
hospital  in  which  plaintiff  was  treated,  and  tbe 
general  attorney  of  the  railway  company  was 
one  of  Its  directors,  and  that  both  companies 
had  a  common  treasurer,  tended  to  show  that 
the  physician  in  charge  of  the  hospital  was  an 
agent  lor  defendant. 
6.  Relbabb— VAUDixr— Pbatid. 

Where  a  servant  was  treated  for  injuries 
In  a  hospital  conducted  by  the  master,  false 
statements  of  the  physician  In  charge  to  tbe 
servant  In  relation  to  his  physical  condition, 
made  for  tbe  purpose  of  facilitating  a  settle- 
ment, invalidated  the  same. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  42, 
Cent  Dig.  Release,  g  32.] 

Appeal  from  District  Court,  Cooke  County ; 
D.  B.  Barrett  Judge. 

Action  by  Bert  Huyett  against  tbe  Gulf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Rehearing  denied  November  2S,  190S. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant   Stuart  ft  Bell,  for  appellee. 

STEPHENS,  J.  Appellee  was  engaged  In 
working  for  appellant  at  a  bridge  In  tbe 
Indian  Territory  when  he  received  the  In- 
juries of  which  be  complains.  A.  L.  Powers, 
a  vice  principal,  was  directing  tbe  work 
for  appellant  which  was  that  of  driving 
piles  for  the  abutments  of  the  bridge.  With 
a  pile  suspended  in  the  air,  the  hammer  of 
the  pile  driver  was  suddenly  raised,  when 
the  pile  struck  appellant  and  knocked  him 
off  tbe  bridge,  breaking  a  leg  and  dislocat- 
ing a  wrist  He  had  been  stationed  by 
Powers  on  the  bridge,  at  the  foot  of  the 
leads,  to  assist  In  pushing  the  pile  through 
a  hole  in  the  bridge,  and  was  taken  un- 
awares, and  bit  by  the  raising  of  the  ham- 
mer while  the  pile  was  suspended  In  the  air: 
that  Is,  according  to  his  version.  He  had 
had  considerable  experience  In  working  with 
pile  drivers,  and  testified  that  "he  bad 
never  known  of  anything  like  raising  the 
hammer  when  the  pile  was  suspended  in  the 
air  before."  He  was  corroborated  by  onr 
or  two  oth^  witnesses.    Pawera  and  others. 
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however,  testified  tbat  It  was  customary  and 
proper  to  raise  the  hammer  while  the  pile 
was  suspended,  and  that  he  had  directed 
Will  Stuart,  who  was  giving  the  signals  when 
appellee  was  hurt,  to  operate  the  pile  driver 
in  that  manner;  Powers  being  then  beneath 
the  bridge.  The  evidence,  therefore,  had  a 
diverse  tendency  on  this  issue,  but  warranted 
a  finding  of  negligence  against  appellant, 
and  did  not  require  a  finding  of  conto'lbutory 
negligence  or  assumed  risk,  as  alleged.  The 
evidence  also  warranted  a  finding  that  this 
negligence  was  that  of  Powers,  the  vice 
principal,  rather  than  that  of  Stuart,  a  fel- 
low servant,  who  was  but  the  instrument 
of  Powers  In  the  operation  of  the  pile 
drlvCT. 

First  of  all,  however,  we  must  consider 
the  efTect  of  a  release  of  damages  executed 
by  appellee  just  before  he  left  the  hospital, 
appellee  contending  on  the  trial  that  this 
release  had  been  fraudulently  obtained  by 
means  of  false  representations  on  the  part  of 
the  attending  physician.  Dr.  Scott,  who,  as 
he  claimed,  had  been  fumisbed  by  appellant 
to  treat  him,  and  had  made  the  false  state- 
'  ment  in  order  to  bring  about  a  settlement 
This  statement,  which  caused  blm  to  execute 
a  release  for  $250  when  his  damages 
amounted  to  at  least  $2,000,  was  made  to 
him  in  the  Oulf,  Colorado  &  Santa  T6  Hos- 
pital,'at  Temple,  Tex.,  on  Saturday  evening 
before  he  made  settlement  on  Monday  fol- 
lowing; Dr.  Scott  telling  appellee  to  stand 
up  in  front  of  him  and  saying:  "Huyett, 
you  are  not  damaged.  You  will  soon  be  as 
good  a  man  as  ever.  You  will  soon  be  able 
to  do  any  and  all  kinds  of  work."  Appellant 
denied  that  Dr.  Scott  had  made  any  such 
statement,  and  denied  the  alleged  agency  of 
Dr.  Scott,  claiming  that  the  hospital  associa- 
tion, a  different  corporation,  had  employed 
him,  and  also  denied  that  the  statement  had 
been  made,  if  made  at  all,  for  the  purpose 
of  inducing  a  settlement 

On  the  first  of  these  Issues  the  evidence 
was  sharply  conflicting,  Dr.  Scott  explicitly 
denying  that  he  had  made  the  statement 
above  quoted,  but  if  he  did  make  it,  as  the 
Jury  seem  to  have  found,  that  fact  alone  was 
sufficient  to  raise  the  inference  that  he  did 
it  for  the  purpose  of  Inducing  a  settlement, 
which  disposes  of  the  last  issue  as  well  as 
the  first  On  the  remaining  issue.  Dr.  Scott 
who  bad  long  been  chief  surgeon  of  the 
hospital,  testified  tbat  he  had  been  In  the 
employment  of  the  defendant  a  little  over 
12  years;  but  further  testified:  "I  have 
absolutely  nothing  to  do  with  the  claim 
department  of  the  road,  further  than  to  ad- 
vise them  of  the  patients  to  the  best  of 
my  ability  what  conditions  are."  The  hos- 
pital was  referred  to  in  the  testimony  of 
sonae  of  the  surgeons  employed  therein  as  a 
department  of  the  road.  It  seems,  however, 
to  have  had  a  separate  corporate  existence, 
with  a  different  board  of  directors,  but  th« 


general  manager  of  the  railway  company  was 
its  president  and  the  general  attorney  of 
the  railway  company  one  of  its  directors, 
and  both  companies  had  a  common  treasurer. 
Indeed,  the  record  is  replete  with  sugges- 
tions that  the  hospital  association  was  but 
a  creature  of  the  railway  company,  although 
maintained  by  monthly  deductions  from  the 
wages  of  the  men  in  the  service  of  appellant 
No  effort  was  made  to  show  tbat  the  hos- , 
pltal  was  merely  a  charitable  Institution,  so 
as  to  bring  the  case  within  the  ruling  made 
in  Railway  v.  Hanway  (Tex.  Civ.  App.)  67 
S.  W.  695;  Id.  (Tex.  Sup.)  68  S.  W.  724. 
On  the  contrary,  for  aught  that  appears  it 
may  have  been  such  as  was  considered  in 
T.  &  P.  Coal  Co.  V.  Connaughton  (Tex.  Civ. 
App.)  SO  S.  W.  173.  The  evidence  at  least 
tends  to  show  that  in  treating  appellee  Dr. 
Scott  was  agent  for  appellant  It  was  his 
duty,  as  the  attending  physician,  and  there- 
fore within  the  scope  of  his  employment 
as  such,  to  give  to  appellee  a  true  statement 
of  his  physical  condition,  from  vrhlch  it  re- 
sults that  a  false  statement  made  for  the  pur- 
pose of  facilitating  a  settlement  If  relied  on, 
would  vitiate  it 

The  objection  to  the  charge  for  not  requir- 
ing the  Jury  to  find  the  representations  of 
Dr.  Scott  to  have  been  both  false  and 
fraudulent  is  sufficiently  answered  by  the 
case  of  Railway  v.  Brown  (Tex.  Civ.  App.) 

69  S.  W.  661,  In  which  writ  was  refused. 

70  S.  W.  XV. 

All  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 


FT.  WORTH  tc  D.  C.  RY.  CO.  v.  SNYDER  ft 
DUPREE. 

(Court  of  Civil   Appeals  of  Texas.    Oct  21, 
1905.) 

1.  EviDEwcK — Hearsay. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  shipment  of  horses,  the 
shipper  claimed  that  the  unnecessary  shocks 
were  due  to  the  fact  that  the  engineer  was  not 
acquainted  with  the  road,  the  testimony  of  the 
shipper  that  the  man  on  the  engine,  whom  he 
took  to  be  the  engineer,  stated  during  the  trans- 
portation tbat  it  was  the  -first  time  he  had 
been  over  the  road,  was  inadmissible  as  bear- 
say. 

2.  Appeal — Estoppel  to  Allege  Erbob. 

Where,  in  an  action  for  injuries  to  a  ship- 
ment of  horses,  plaintiff  proved  the  market  value 
of  the  horses  at  a  point  intermediate  the  place 
of  shipment  and  the  place  of  destination,  over 
the  objection  of  the  defendant,  and  also  offered 
to  prove  the  market  value  at  the  point  of  desti- 
nation, and  that  it  was  the  same  as  that  at  the 
intermediate  point  and  an  objection  to  such  last 
evidence  was  properly  overruled,  defendant 
was  not  in  position  to  complain  to  the  action 
of  the  court  in  allowing  proof  of  the  market 
value  at  the  intermediate  point. 

Appeal  from  District  Court  Tarrant  Coun- 
ty ;  Mike  E.  Smith,  Judge. 

Action  by  Snyder  &  Dupree  against  the 
Ft  Worth  ft  Denver  City  Railway  Company. 
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From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 
Rehearing  denied  November  26,  1905. 

Spoonts  ft  Thompson  and  J.  H.  Barwise^ 
Jr.,  for  appellant  W.  P.  McLean,  for  ap- 
pellees. 

STEPHENS,  3.  Appellant  carried  three 
cars  of  horses  for  appellees  from  Wichita  Falls 
.  to  Ft  Worth ;  two  of  them  destined  to  Miles 
Station,  Tex.,  and*  the  other  one  toMt  Ver- 
non, Tex.  On  account  of  the  rough  handling  of 
these  cars  between  Wichita  Falls  and  Ft 
Worth,  the  horses  sustained  injuries  for 
which  appellees  recovered  a  ve^ct  and 
judgment  in  the  sum  of  $1,000. 

One  Issue  tendered  in  the  petition  of  the 
appellees  was  that  the  engineer  in  charge  of 
the  train  was  not  acquainted  with  the  rail- 
road, and  that  this  was  one  cause  of  the 
"unusual,  nnnecessary,  and  severe  shocks 
and  jars."  In  order  to  sustain  this  allega- 
tion the  appellees  offered  the  testimony  of 
Ed  Dupree,  to  the  effect  that,  during  the 
night  of  the  run  from  Wichita  Falls  to  Ft 
Worth,  he  went  to  the  engine  of  the  train 
to  get  a  drink  of  water,  and  asked  the  man 
on  the  engine,  whom  he  took  to  be  the  engi- 
neer, how  far  it  was  from  that  place  to  Ft 
Worth,  to  which  the  man  replied  that  he 
did  not  know  the  distance,  as  that  was  the 
first  time  he  had  ever  been  ov&e  the  road. 
This  testimony  was  admitted  over  the 
objection  that  it  was  hearsay,  and  we 
have  been  unable  to  find  any  answor  to 
the  assignment  complaining  of  this  ruling. 
The  engineer  denied  making  any  such 
statement  and  testified  to  his  familiarity 
with  the  road;  but  for  aught  we  Imow 
the  jury  may  have  accepted  the  testimony 
of  Dnpree  and  rejected  that  of  the  engi- 
neer. We  doubt  also  the  admissibility  of 
the  further  testimony  of  this  witness,  which 
went  in  over  the  objection,  that  he  made 
frequent  complaints  that  night  to  the  train 
operatives  of  the  manner  in  which  his  horses 
were  being  handled.  Railway  v.  Carlisle, 
78  S.  W.  553,  9  Tex.  Ot  Rep.  183 ;  Railway 
V.  Lock,  70  S.  W.  456,  5  Tex.  Ct.  Rep.  1014. 

The  appellees,  notwithstanding  the  desti- 
nation of  the  shipment  as  above  indicated, 
proved  the  market  value  of  the  horses  at  Ft 
Worth,  over  the  objection  of  appellant,  but 
also  offered  to  prove  the  market  value  at 
the  points  of  destination,  and  that  It  was  the 
same  as  that  at  Ft  Worth,  to  which  appel- 
lant also  objected.  In  making  the  last  ob- 
jection, we  think  counsel  for  appellant  erred 
and  is  therefore  not  in  position  to  complain 
of  the  action  of  the  court  in  allowing  proof 
of  the  market  value  at  Ft  Worth.  The 
rule  on  this  subject  is  too  well  settled  to 
require  discussion. 

Because  the  court  erred  in  permitting  Ed 
Dupree  to  detail  the  conversation  between 
himself  and  the  engineer  or  supposed  engi- 
neer of  the  train,  as  above  set  ont  the  judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trlaL 


GULP,  aftS.F.  RY.OO.v.  TALIAFERRO.* 

(Court  of  Civil  Appeals  of  Texas.      Oct  28, 
1905.) 

Oabbiebs  —  Injubt  to  Cattix  —  Dtrscim 
Pens  at  Shipping  Point— Bvidehcjk. 
In  an  action  against  a  railroad  for  dam- 
ages to  plaintifTs  cattle  through  escaping  from 
defendant's  alleged  defective  cattle  pens  at  a 
shipping  point  after  being  frightened  by  nefli- 
gent  noise  made  by  defendant's  engine,  canamg 
them  to  stampede,  evidence  examined,  and  h«U 
insufficient  to  support  a  judgment  for  plaintiff. 

Appeal  from  District  Court  Cooke  County; 
D.  B.  Barrett  Judge. 

Action  by  J.  B.  Taliaferro  against  the 
Gulf,  Colorado  ft  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  rendered. 

Rehearing  denied  November  25, 1906. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appe- 
lant   J.  H.  Gamett  and  W.  O.  Davia,  for 

appellee. 

CONNER,  C.  J.  This  Is  an  appeal  from 
a  judgment  of  $1,530  for  damages  to  appel- 
lee's cattle  which  had  been  driven  to  appel- 
lant's station  at  Pauls  Valley,  Ind.  T.,  to  be 
there  loaded  on  the  cars  for  ^ipinent  to  mar- 
ket It  was  alleged  that  said  cattle  wa« 
frightened  by  carelessness,  and  negligent 
noise  made  by  an  engine  whistle,  ^hicfa 
caused  said  cattle  to  stampede  and  escape 
from  the  pens,  and,  further,  that  fasten- 
ings to  the  gate  of  said  pens  were  defective 
and  insecure,  and  that  by  reason  of  Bach 
negligence  appellee  was  required  to  spend 
five  or  six  days  in  searching  for  and  gather- 
lug  said  cattle,  and  that  they  were  caased 
to  shrink  in  flesh  and  value.  The  appellant 
answered  the  suit,  among  other  things,  by 
the  general  denial  and  a  special  plea  to  the 
effect  that  appellee  himself  undertook  to 
see  that  the  cattle  were  secure  in  the  pen. 
and  that  he  had  wholly  failed  to  fasten  the 
gate,  though  ample  means  for  so  doing  had 
been  furnished  him,  and  that  If  the  cattle 
escaped,  It  was  by  reason  of  the  negligence 
of  the  appellee  and  his  employes. 

The  principal  assignments  of  error  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  judgment  in  appellee's 
favor.  The  uncontradicted  evidence  shows 
that  about  dark  on  the  day  alleged  appellee, 
together  with  a  number  of  others,  drove  and 
placed  in  appellant's  cattle  pens  at  Pauls 
Valley,  183  head  of  fat  three,  four,  and  five 
year  old  steers,  at  least  100  of  which  would 
average  1,000  pounds  each,  and  the  remain- 
der from  950  to  975  pounds.  The  pens  were 
some  250  yards  from  the  depot  They  were 
provided  with  gates  that  opened  to  the  right 
and  left,  and  closed  upon  a  short  post  In  the 
center  with  a  heavy  chain.  Nothing  In  the 
evidence  indicates  that  the  pens  or  gate  wer^ 
materially  defective,  the  controverted  point 
being  whether  appellant  was  guilty  of  neg- 
ligence in  failing  to  provide  a  sufficient  fas- 
tening for  the  gates.    The  chain  menttonHd 


*Wrlt  ot  error  denied  by  Supreme  Court  Dvoember 
T,   1906. 


Ind.  T.) 


GBORGB  V.  UNITED  STATES. 


1121 


was  strong,  and  appellee  teatlfles  that  bad  It 
been  locked,  It  would  have  prevented  the 
escape  of  hia  cattle.  A  lock  was  found  In 
the  chain  hanging  on  the  gate,  and  some  in- 
quiry was  made  for  a  key,  but  none  was 
found.  The  lock  being  fastened  to  the  chain, 
one  of  the  employes  fastened  it  around  the 
upright  supports  of  the  gate  with  a  piece  of 
barbed  wire  that  he  found  hanging  through 
one  of  the  end  links;  he  testifying  that  he 
ran  tbe  barbed  wire  three  times  through 
the  links  of  the  chain,  and  thus  fastened  the 
gate.  Appellee  was  present  when  the  gates 
were  fastened,  but  did  not  get  off  of  his 
horse.  Immediately  afterward  he  went  to 
the  depot,  and  Informed  the  agent  of  the 
fact  that  tbe  cattle  had  been  iienned;  but, 
being  hnngry,  all  parties  went  to  a  restaurant 
and  got  their  supper,  after  which  appellee 
went  to  the  depot  to  fix  up  the  shipping  con- 
tracts, and  the  remainder  of  his  party  went 
to  the  pens  to  see  about  loading  the  cattle. 
In  fixing  up  the  contract,  the  agent  desired 
the  names  of  the  parties  "who  were  to  ac- 
company the  cattle,  and  appellee  started  to 
the  pens  to  get  the  names,  and  met  those  that 
had  been  In  charge  coming  to  the  depot,  and 
was  by  them  informed  that  the  cattle  had 
broken  out  There  is  evidence  tending  to 
■how  that  about  the  time  the  cattle  broke 
out,  an  engine  backed  down  near  the  cattle 
pens  for  some  purpose,  but  there  is  no  evi- 
dence whatever  that  In  doing  so,  the  opera- 
tives were  guilty  of  negligence  of  any  degree. 
No  one  was  present  when  the  cattle  broke 
ont,  and  Jnst  what  caused  the  stampede  Is 
uncertain,  except  as  it  may  be  inferred  from 
tbe  fact  of  the  movement  of  the  engine  men- 
tioned, and  the  nature  and  kind  of  cattle. 
Tbe  key  to  .the  lock  was  kept  in  a  drawer 
by  the  agent  In  fats  ofiSce.  Neither  appellee 
nor  any  one  else  in  charge  of  the  cattle  in- 
quired of  the  agent  for  tbe  key,  or  demand- 
ed of  him  that  he  see  that  the  cattle  were 
more  securely  fastened.  Neither  did  the 
agent  profCer  to  appellee  the  key  upon  his 
aK>earance  at  the  depot  Just  how  it  so 
occurred  does  not  clearly  appear,  tbe  facts 
being,  however,  as  stated. 

We  fall  to  find  any  evidence  of  negligence 
upon  which  appellee's  case  can  rest.  It  is 
urgently  insisted  that  appellee  could  proper- 
ly act  upon  the  belief  that  the  wire  found  in 
tbe  chain  was  the  means  furnished  by  ap- 
pellant for  the  purpose  of  fastening  the  gate. 
If  so,  nothing  in  the  evidence,  save  the  mere 
fact  tliat  it  broke,  tends  to  show  that  it 
was  not  such  as  would  have  been  deemed 
sufficient  by  a  man  of  ordinary  care  and 
prudence.  Neither  the  size  of  the  wire  nor 
Its  strength  was  shown,  and  the  evidence 
leaves  no  room  for  doabt  that  the  employ^ 
to  -whom  was  committed  the  duty  of  fasten- 
ing tbe  gate  by  api>ellee  deemed  the  fasten- 
ings sufficient  He  knew  the  cattle,  had 
every  opportunity  of  observation  that  was 
available  to  the  employes  of  appellant,  and 
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If  be  was  not  guilty  of  negligence  in  Insecure 
ly  fastening  the  gate,  as  In  effect  affirmed 
by  the  verdict  of  the  Jury  under  the  submit- 
ted issue  of  contributory  negligence,  it  is 
difficult  to  see  how  negligence  could  be  pred- 
icated upon  ai^>ellant's  failure  to  provide  a 
stronger  wire.  The  fact  is,  however,  as 
seems  to  be  undisputed  in  the  evidence,  that 
the  means  furnished  by  appellant  for  the 
purpose  of  fastening  the  gate  was  the  lock 
and  key  mentioned.  There  is  nothing  in  the 
evidence  Indicating  that  it  was  appellant's 
duty  to  keep  the  key  at  the  cattle  pens, 
nor  is  it  alleged  that  it  was  the  agent's  duty 
to  take  the  key  to  the  pens  when  informed 
of  the  fact  that  the  cattle  had  been  placed 
therein,  and  the  only  cause  of  the  failure, 
so  far  as  we  can  see,  of  appellee  to  secure 
his  cattle  by  lock  and  key,  was  his  neglect 
to  inquire  of  the  proper  person  for  the  key. 
In  our  opinion  appellee's  recovery  is  with- 
out support  in  the  evidence,  and.  It  appear- 
ing that  the  case  has  been  fully  developed, 
we  conclude  that  the  judgment  should  be 
reversed,  and  here  rendered  tor  appellant; 
and  it  is  so  ordered. 


OBOROB  V.   UNITED  STATES. 

(Court  o£  Appeals  of  Indian  Territory.    Oct. 
27,  1906.) 

1.  Cbiminai,  Law — BIvidbncs— Instbuotiors. 

An  inatniction  on  a  trial  for  larceny  that, 
if  several  persons  were  Interested  in  the  larceny 
and  accused  was  one  of  them,  the  fact  that  the 
others  were  not  on  trial  made  no  difference,  was 
prejudicial  to  accused,  when  without  evidence 
to  sustain  it 

2.  SAJO!— BVIDBRCB— AOMISSIBILITT. 

Where,  on  a  trial  for  the  larceny  of  a  horse, 
defendant  claimed  that  he  represented  the  own- 
er In  obtaining  possession  thereof  from  one  who 
had  taken  it  up  as  an  estray,  tbe  exclusion  of 
testimony  of  witnesses  that  thev  had  beard  the 
owner  state  to  defendant  that  ne  should  repre- 
sent him  in  procuring  the  horse  was  reversible 
error, 

8.  Labcent— EhccKSSivK  PimiSHiixNT. 

A  sentence  to  10  years  In  the  penitentiary 
aa  punishment  for  the  stealing  of  a  norse  worth 
$40  Is  excessive. 

[BM.  Note. — For  cases  in  i>olnt  see  vol.  32, 
Cent  Dig.  Larceny,  {  214.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
l>efore  Justice  T.  C.  Humphrey,  October  10, 
1904. 

Robert  George  was  convicted  of  larceny, 
and  be  appeals.    Reversed. 

On  rebruary  10,  1904,  the  grand  Jury  of 
the  Central  district,  sitting  at  Atoka,  Ind. 
T.,  returned  into  court  an  indictment  for 
larceny  against  the  appellant  On  February 
10,  1904,  appellant  waived  arraignment  and 
pleaded  not  guilty.  On  February  16,  1904, 
tbe  case  of  the  United  States  against  defend- 
ant (appellant)  was  continued  by  tbe  govern- 
ment. On  October  10,  1904,  the  case  was 
tried  before  a  Jury,  who  returned  the  follow- 
ing verdict:    "We,  tbe  Jury,  daly  impaneled 
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and  sworn  in  the  above-entitled  action,  do 
find  from  the  law  and  tbe  eyldence  the  with- 
in named  defendant,  Robert  George,  Koilty 
in  manner  and  form  aa  charged  In  the  within 
Indictment  Henry  J.  Bond,  Foreman."  On 
October  18,  1904,  defendant  (appellant)  filed 
bis  motion  for  new  trial,  and  on  October  20, 
1904,  the  motion  for  new  trial  was  heard  and 
overruled  by  the  court,  to  which  defendant 
excepted.  On  October  22,  1904,  defendant 
(appellant)  was  sentenced  to  the  penitentiary 
for  a  term  of  10  years,  to  which  defendant 
(appellant)  excepted,  and  prayed  an  appeal  to 
this  court 

J.  H.  Chambera  and  J.  G.  RallSi  for  appel- 
lant   J.  H.  Wllklns,  U.  a.  Atty. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  20  assignments  of 
error.  The  first  assignment  is  that  the  ver- 
dict Is  contrary  to  law.  Second.  That  It  la 
contrary  to  the  evidence.  Third.  That  the 
verdict  is  not  supported  by  the  evidence. 
Fourth.  That  the  court  refused  to  Instruct 
the  Jury  to  find  defendant  not  guilty.  The 
fifth  Is  as  follows:  "The  court  erred  in  in- 
structing the  Jury  as  follows:  'If  the  Jury 
find  from  the  evidence  that  there  was  one, 
two,  or  three  or  more  or  any  number  Interest- 
ed In  the  larceny  of  this  horse  and  the  de- 
fendant was  one  of  them,  why  It  would 
make  no  difference  that  the  other  parties  were 
not  indicted  and  here  on  trial.' "  The  sixth 
Is  as  follows:  "The  court  erred  In  Instruc- 
ting the  Jury  as  follows:  'Now,  gentlemen 
of  the  jnry.  If  you  find  beyond  a  reasonable 
doubt  from  the  testimony  In  this  case  that 
the  defendant  Robert  George,  at  the  time 
alleged  in  the  indictment,  or  about  that  time 
within  three  years  next  before  the  finding  of 
the  Indictment,  conspired  with  others  or  com- 
bined with  others  and  got  up  any  kind  of  a 
writing,  an  order  or  affidavit  and  presented 
the  party  who  had  possession  of  this  horse, 
claiming  that  was  his  horse,  and  put  in  this 
proof  that  it  was  his  horse  and  by  means  of 
the  papers  shown  by  the  defendant  that  Tate 
went  to  the  field  and  brought  the  horse  up 
to  him  and  he  put  a  rope  around  the  horse's 
neck,  claiming  the  horse  was  his  own,  and 
If  you  find  be  did  this,  I  instruct  that  you  find 
him  guilty  of  the  larceny  of  the  horse.' " 
The  seventh  is  as  follows:  "The  court  erred 
In  instructing  the  Jury  as  follows:  'Now 
right  on  that  I  want  to  say  again,  if  you  find 
from  the  testimony,  if  you  believe  ttom  the 
testimony  that  witness  Tate  voluntarily  went 
and  got  the  horse  and  he  was  not  Induced  to 
do  this  by  the  representation  of  the  defend- 
ant then  his  going  and  getting  it  would  not 
be  the  act  of  the  defendant  in  going  and  get- 
ting it.  TTnder  that  state  of  facts  it  would 
t>e  necessary  for  the  defendant  to  take  charge 
of  the  horse  and  move  It.  and  if  you  find 
from  the  testimony  that  he  put  bis  rope  on 
the  horse  and  led  him  one  step  that  would 
satisfy  the  part  of  the  law  called  asporta- 


tion.'"   The    eighth    la    as    follows:    "The 
court  erred  in  instructing  the  Jnry  as  fol- 
lows:   'If  Tate  waa  Induced  to  go  and  get  the 
horse,  if  this  man  sent  Tate  after   it  by 
showing  the  papers  and  claiming  he  was  the 
owner  of  it  and  Tate  went  and  got  the  horse 
and  brought  It  to  him,  then  that  la  sufllcient 
asportation  of  taking  and  carrying  the  horse, 
but  if  the  evidence  does  not  satisfy  beyond 
a  reasonable  doubt  that  Tate  was  so  induced 
to  do  this  by  the  representation  of  this  de- 
fendant  and   the  producing  this   order   or 
affidavit  then  lu  order  to  perfect  the  larceny 
it  would  be  necessary  that  after  this  lie,  the 
defendant  took  charge  of  the  horse  and  the 
horse  was  moved.'"    The  ninth  is  as  fol- 
lows:   "The  court  erred  in  instructing  the  Jury 
as  follows:    'If  the  testimony  of  the  witness- 
es was  that  lie,  the  defendant  led  the  horse 
before  he  was  arrested,  if  you  believe  beyond 
a  reasonable  doubt  that  that  is  true,  that 
is  a  sufficient  carrying  away  of  the  horse  to 
satisfy  the  part  of  the  law  that  we  call  as- 
portation, regardless  of  going  after  the  horse 
and  bringing  it' "    The  tenth  assignment  waa 
the  instruction  of  the  court  to  weigh  defend- 
ant's testimony  like  that  of  any  other  wit- 
ness.   The  eleventh  assignment  was  the  re- 
fusal of  the  court  to  instruct  the  Jury  what 
the  false  representation  meant  as  used  by 
the  court    The  twelfth  assignment  is  as  fol- 
lows:   "The  court  erred  in  refusing  to  in- 
struct the  Jury,  as  requested  by  the  defend- 
ant,   as    follows:    'Larceny,    among    other 
things,  consists  of  the  unlawful  taking  with- 
out the  consent  of  the  owner,  and  the  wit- 
ness Tate,  in  this  case,  knew  the  horse  did 
not  belong  to  the  defendant  and  under  the 
law   Tate  was  bailee  of  the  owner  of  tlie 
horse,  and  if  he  turned  the  horse  over  to  the 
defendant  at  the  time  not  believing  the  de- 
fendant was  the  owner  of  the  horse  but  for 
the  purpose  of  letting  the  posse  man  have  an 
opportunity  to  arrest  the  defendant  then  the 
defendant  would  not  be  guilty  of  the  crime 
of  larceny.' "     The  thirteenth  was  the  over- 
ruling defendant's  objection  to  the  admissioD 
of  evidence.    The  fourteenth  is  as  follows: 
"The  court  erred  in  sustaining  the  objections 
of  the  prosecution  to  evidence  offered  by  the 
defendant  and  in  refusing  to  permit  the  evi- 
dence to  go  to  the  Jury,  to  which  action  of  the 
court  the  defendant  then  and  th«'e  and  In 
open    court   duly    excepted."    The    fifteenth 
was  the  discovery  of  new,  competent,  and 
material  evidence  since  the  trial.    Sixteoith. 
Overruling  defendant's  motion  for  new  trlaL 
The  seventeenth  is  as  follows:    "The  court 
erred  in   assessing  the   defendant's  pnnisb- 
ment  at  10  years  in  the  penitentiary';  sncb 
punishment    being   cruel,   unusual,    and    ex- 
cessive."   The    eighteenth     Is    as     follows: 
"The  court  erred  in  sustaining  the  objection!: 
of  the  prosecution  to  the  introduction  of  the 
evidence  of  J.  li.  Knapp  offered  by  tbe  de- 
fendant, in  this  particular:    The  witness  was 
asked  by  the  defoidant's  attorney,  after  be 
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had  teBtlfled  about  J.  T.  Turner  being  In 
the  Tlclulty  of  where  George  Is  ^own  to 
bare  livecl,  this  question:  Q.  T>o  you  know 
anything  about  J.  T.  Turner  losing  a  horse?* 
The  court  sustained  the  objection  of  the  pros- 
ecution and  the  defendant  excepted.  After- 
wards the  same  witness  was  asked  this  ques- 
tion: 'Do  yon  know  whether  or  not  Turner 
had  heard  of  the  horse  at  Tate's?  The  pro- 
secution objected  to  the  question,  and  the 
court  made  this  statement:  'I  understand 
that  they  want  to  show  that  this  man  went 
and  Informed  the  defendant  that  there  was  a 
horse  down  here  that  belonged  to  Turner.  I 
understand,  Mr.  Knapp,  that  yon  were  asked 
if  yon  conveyed  certain  Information  In  re- 
gard to  the  horse  stated  to  belong  to  Turner, 
and  you  stated  that  you  did.'  Witness 
Knapp  replied:  'Yes,  sir.'  Then  the  court 
proceeded  as  follows:  'The  defendant  can 
testify  to  that  If  he  wants  to' — ^to  which  rul- 
ing and  remark  the  defendant  excepted." 
The  nineteenth  Is  as  follows:  "The  court 
erred  In  stating  to  the  Jury,  In  passing  upon 
the  objection  of  the  prosecution,  as  follows: 
'I  understand  that  they  want  to  show  that 
this  man  went  and  Informed  the  defendant 
that  there  was  a  horse  down  there  that  be- 
longed to  Turner.  I  understand,  Mr.  Knapp, 
that  you  were  asked  If  you  conv^ed  certain 
information  in  regard  to  the  horse  that 
belonged  to  Turner  and  you  stated  that 
you  did.'  Mr.  Knapp  answered:  'Yes,  sir.' 
Thereupon  the  court  continued:  'The  defend- 
ant can  testify  to  that  if  he  wants  to' — to 
which  remark  of  the  court  the  defendant 
excepted."  And  the  twentieth  is  as  follows: 
"The  court  erred  in  sustaining  the  objections 
of  the  prosecution  to  the  witness  John  H. 
Turner,  a  witness  on  behalf  of  the  defendant. 
In  this  particular,  to  wit:  The  witness  had 
testified  that  he  was  present  at  a  place  where 
S,  T.  Turner  had  camped  and  that  he  bad 
seen  the  witness  Knapp  and  the  defendant 
and  some  other  parties  at  Turner's  place  and 
bad  stated  that  he  had  seen  the  paper  which 
was  an  affidavit  that  was  Introduced  in  evi- 
dence by  the  prosecution  and  stated  that  thia 
man  Turner  is  a  nephew  of  his,  that- he  had 
lost  a  horse  and  was  to  give  the  defendant 
$2.50  to  go  and  get  him.  He  bad  further 
stated  that  the  defendant  went  and  came  back 
and  told  Turner  he  could  not  get  the  horse 
unless  he  would  prove  him,  and  that  Turner 
and  a  fellow  went  away  and  came  back  Sunday 
evening  and  bad  a  paper.  And  that  the  paper 
was  turned  over  to  the  defendant  He  was 
then  asked  by  the  defendant  this  question: 
Q.  'When  he  was  first  talking  to  George 
about  getting  the  horse,  what  directions  did 
he  give  George  about  getting  the  horse?'  The 
court  on  Ills  own  motion  prevented  the  de- 
fendant from  answering  the  question,  and  the 
defendant  excepted.  Then  the  witness  was 
asked  by  the  defendant  this  question:  Q.  'I 
wUX  ask  you  if  anything  was  said  there  or 
any  directions  given  to  Turner  by  George  In 


regard  to  the  fact  that  George  should  repre- 
sent himself  as  Turner  in  going  after  the 
horse?'  The  court  on  his  own  motion  re- 
fused to  permit  the  witness  to  answer  the 
question,  and  the  defendant  excepted.  Again, 
at  the  conclusion  of  Turner's  evidence  the 
defendant  offered  to  prove  by  the  witness 
that  he  heard  Turner  state  to  the  defendant 
who  he  should  represent  himself  to  be  in 
going  after  the  horse.  The  court  refused  to 
permit  the  question,  and  the  defendant  ex- 
cepted." 

The  appellant  discusses  the  first  three 
assignments  together,  and  it  is  certainly  ap- 
IHjrent,  from  the  testimony  disclosed  by  the 
record,  that  this  case  contains  some  peculiar 
characteristicB.  It  is  disclosed:  That  the 
animal,  which  defendant  is  charged  with 
stealing,  was  in  the  possession  of  one  A. 
P.  Tate,  who  had  taken  the  horse  up  as 
an  estray,  and  had  posted  notices  of  that 
fact  That  subsequently  the  defendant  came 
and  claimed  the  horse  as  his  property,  and 
represented  himself  to  be  J.  T.  Turner;  and 
after  arrest  defendant  claimed  tliat  said 
J.  T.  Turner  employed  him  to  go  and  get 
the  horse,  claiming  that  the  horse  was  his 
(Turner's)  horse.  Tliat  Turner  himself  was 
sick,  and  instructed  him  to  represent  himself 
as  J.  T.  Turner.  That  Tate  refused  to  sur- 
render the  horse  without  proof,  and  defend- 
ant returned  to  Turner  and  informed  him 
of  the  situation.  That  Turner  made  an  affi- 
davit to  bis  ownership  of  the  horse,  which 
was  Joined  in  by  one  Wright,  and  gave 
same  to  defendant  and  Instructed  him  to 
return  and  get  the  horse,  and  state  again 
that  he  was  Turner.  Defendant  returned 
to  Tate,  exhibited  the  affidavit,  and  Tate 
went  to  the  field  and  brought  the  horse  to 
the  house,  and  told  defendant  there  was  the 
horse.  But  In  the  meantime  Tate  had  either 
directly  or  Indirectly  notified  the  marshal, 
and,  on  the  day  previous  to  defendant's 
return  to  get  the  horse,  some  one  swore 
out  a  warrant  charging  the  defendant  with 
the  larceny  of  the  horsie,  which  was  yet 
In  Tate's  possession.  That  one  Myers,  who 
was  working  for  the  marshal,  was  present 
when  defendant  arrived  to  get  the  horse, 
waiting  for  defendant  to  arrive  and  commit 
a  larceny,  so  that  he  could  arrest  him  under 
a  warrant  that  bad  been  sworn  out  the  day 
before,  and,  when  that  particular  time  ar- 
rived, the  testimony  of  Tate  is  as  follows: 
"Q.  You  understood  he  was  to  be  there,  and 
If  George  took  the  horse  he  would  take  him? 
A.  I  didn't  know  what  the  understanding 
was.  Q.  Well,  did  he- do  that?  A.  Yes,  sir. 
Q.  When  you  turned  the  horse  over  to  George 
you  did  not  think  it  was  his?  A.  No,  sir; 
I  did  not  Q.  '^u  turned  it  over  to  him 
so  the  posse  man  could  arrest  him?  A. 
Yes,  sir;  I  suppose  so.  Q.  The  marshal  in- 
structed you  to  turn  the  horse  over,  did  he,  so 
he  could  arrest  him?  A.  Well,  the  marshal 
did  not    Q.  Weil,  others  did?    A.  Yes,  air. 
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Q.  Then,  If  I  understand  you,  Mr.  Tate,  there 
was  an  understanding  between  yourself  and 
the  parties  there  that  the  marshals  were  to 
be  there,  and,  when  George  came  back  after 
the  horse,  you  would  turn  It  over  to  him 
and  he  was  to  be  arrested  there  for  taking 
the  horse,  that  was  why  you  turned  the 
horse,  over  to  him?  A.  Tes,  sir.  Q.  It  was 
not  because  of  anything  he  said  himself? 
A.  No,  sir.  Q.  Tou  did  not  go  on  what  he 
said  himself?  A.  No,  sir."  It,  at  least,  la 
very  evident  that  the  marshal  ivas  ready 
for  this  larceny,  and  the  horse  was  turned 
over  to  the  defendant  by  Tate  so  defendant 
could  commit  larceny  In  the  presence  of 
Tate  and  the  marshaL 

But  the  question  whether  the  defendant 
committed  larceny  or  not,  under  the  instruc- 
tlODS  of  the  court,  becomes  one  of  much 
Interest  at  this  point.  The  court  Instructed 
the  Jury  that,  if  Tate  did  not  go  to  the 
field  by  reason  of  the  representations  of 
defendant,  but  did  so  voluntarily,  then  his 
going  after  this  horse  would  not  be  the 
act  of  the  defendant,  and  "under  that  state 
of  facts  It  would  be  necessary  for  the  de- 
fendant to  take  charge  of  the  horse  and 
move  It,  and,  if  you  find  from  the  testimony 
that  he  put  bis  rope  on  the  horse  and  led 
him  one  step,  that  would  satisfy  the  part 
of  the  law  called  asportation."  Hence,  under 
this  view,  was  the  horse  moved  so  that  lar- 
ceny could  be  committed?  The  defendant 
denies  It,  and  Myers,  the  posse  man,  swore 
before  the  commission  that  he  was  not  moved 
before  he  arrested  the  defendant,  but  changed 
his  evidence  at  the  trial  in  the  lower  court; 
and  Tate,  the  only  other  witness  on  that 
point,  testified  as  follows:  "Q.  Well,  Just 
as  soon  as  he  got  his  rope  on  him  the  deputy 
threw  down  on  him?  A.  I  can't  say.  Q.  It 
was  done  quick?  A.  It  was  not  very  long. 
Q.  When  you  walked  behind  the  horse,  how 
close  did  you  remain  to  the  horse?  A.  I  was 
behind  him  pulling  burrs  out  of  his  tail. 
Q.  Tou  were  pulling  burrs  out  of  his  tall? 
A.  Yes,  sir.  Q.  Was  the  defendant  putting 
his  rope  on  him?  A.  Tes,  sir.  Q.  And  put 
It  on  while  you  were  pulling  burrs  out  of 
hla  tail?  A.  Yes,  sir.  Q.  Was  the  defendant 
putting  his  rope  on  him?  A.  Yes,  sir.  Q. 
And  while  you  were  still  pulling  burrs  he 


was  arrested?  A.  Tea,  sir.  Q.  The  horse 
was  not  moved  from  where  you  oommenced 
pulling  burrs  until  the  defendant  was  ar- 
rested? A.  No,  sir,  not  that  I  know  of. 
Q.  Well,  he  did  not  move,  did  be?  A.  I 
cannot  say  that  he  did  or  did  not  Q.  Tour 
recollection  is  that  he  did  not  move?  A. 
Yes,  sir.  Q.  The  defendant  was  still  stand- 
ing there?  A.  Yes,  sir.  Q.  Had  he  tied  the 
rope  on?  A.  Yes,  sir.  Q.  When  he  tied  the 
rope  on  the  horse's  neck  what  did  he  do? 
A.  Shortened  up  the  rope.  Q.  Then  what 
happened?  A.  He  threw  down  on  him.  Q. 
He  was  thrown  down  on  the  next  time  yon 
saw  him?  A.  Yes,  air.  Q.  You  understood 
this  was  all  going  to  happen?  A.  I  was 
satisfied  it  was." 

Under  the  fifth  assignment,  the  Instruction 
of  the  court  states  that,  if  the  Jury  should 
find  one,  two,  or  three  or  more  were  Intei^ 
ested  in  the  larceny,  and  defendant  was  one 
of  them.  It  would  make  no  difference  tbat 
the  others  were  not  indicted  and  on  trIaL 
We  find  no  evidence  in  the  record  that  au- 
thorizes such  an  instruction,  unless  we  are 
to  draw  the  inference  tbat  every  one  who 
associated  with  defendant  was  a  thief.  We 
think  this  instruction  was  prejudicial  to  the 
defendant 

Under  the  nineteenth  and  twentieth  assign- 
ments the  defendant  was  not  p^mitted  to 
prove  by  Knapp  and  John  H.  Turner  de- 
fendant's claim  that  be  was  simply  repre- 
senting J.  T.  Turner,  by  conversations  with 
J.  T.  Turner,  in  the  presence  of  these  wit- 
nesses, although  the  court  announced  "that 
defendant  can  testify  to  that  if  be  wants 
to."  Defendant  InslBtB  he  had  a  right  to 
this  testimony  to  show  that  he  was  acting 
in  good  faith  for  X  T.  Tumw.  We  are 
clearly  of  the  opinion  that  these  witnesses 
could  testify  to  that  conversation ;  and,  while 
it  is  not  improbable  that  this  defendant  is 
a  horse  thief,  10  years  in  the  penitentiary 
for  stealing  a  $40  horse,  especially  when 
the  marshal  and  Tate  were  waiting  for  Iiim 
to  commit  the  larceny,  so  as  to  arrest  Iiim, 
we  think  is  excessive. 

For  the  errors  suggested  we  are  of  tlie 
opinion  that  the  case  should  be  reversed, 
and  the  defendant  be  granted  a  new  trial. 

Reversed  and  remanded. 
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HARPBE,  BROOKS  &  CO.  t.  WEIKHIi. 
(Oonrt  of  Appeals  of  Kentucky.    Jan.  6,  1908.) 

1.  BVIDENCB    —    ADMISaiBILITT    —    BfXDIOAIi 

Books. 

In  an  action  by  a  buyer  of  <atttle  tor  dam- 
ages canaed  by  the  diseased  condition  of  cattle 
sold  to  bim  aa  sound,  the  court  should  not  have 
permitted  medical  books  to  be  read  in  evidence 
to  show  the  manner  in  which  the  disease  could 
be  communicated  between  the  cattle. 

[£M.  Note. — For  cases  in  point,  see  voU  20, 
Cent  Dig.  Evidence,  §  151T.] 

2.  Appeal — Habmless   Ebbob — Aduissioit  of 
bvidewce. 

In  an  action  by  a  buyer  of  cattle  for  dam- 
ages caused  by  the  diseased  condition  of  two 
of  the  cattle  purchased,  error  in  permitting 
medical  books  to  be  read  in  evidence  to  show 
that  the  disease  conld  be  communicated  in  a 
certain  way  was  harmless,  where  the  evidence 
showed  without  conflict  that  it  could  be  com- 
municated In  other  ways  and  that  all  of  the 
cattle  in  the  herd  developed  the  disease. 

Appeal  from  Clrcnlt  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 
"Not  to  be  officially  reported." 
Action  by  Fred  Weikel   against  Hante't 
Brooks  &  Co.    From  a  judgment  in  favor 
of  plaintiff,   defendants   appeal.     Affirmed. 

O'Neal   &   O'Neal,   for  appellants.    Ohas. 
H.  Shields  and  R.  H.  Blaln,  for  appellee. 


NUNN,  J.  The  appellee,  a  manufactnrer 
In  the  city  of  Louisville,  purchased  a  stock 
farm  situated  about  eight  or  nine  miles  from 
the  city,  intending  to  graze,  feed,  and  fat- 
ten cattle.  On  the  13th  day  of  October, 
1902,  he  applied  to  the  appellants  for  the 
purchase  of  suitable  cattle  for  the  purposes 
desired.  They  sold  him  88  head  as  sound 
cattle  at  the  full  market  price.  He  also 
on  the  same  day  purchased  10  head  of  cat- 
tle from  another  dealer.  He  bad  both  lots 
driven  to  his  farm,  and  put  them  upon  a 
pasture  field  containing  128  acres,  which 
contained  at  the  time  other  stock,  consist- 
ing of  cattle,  mules,  and  horses.  At  the 
time  appellants  sold  the  38  head  of  cattle 
to  appellee,  2  of  the  number  had  been  con- 
demned by  the  United  States  government 
Inspector  as  diseased,  and  had  been  ordered 
to  be  separated  from  the  herd.  This  re- 
jection of  the  2  diseased  cattle  occurred  a 
few  hours  before  the  sale  of  the  cattle  to 
appellee,  and  the  fact  was  immediately  re- 
ported by  the  inspector  to  the  appellants, 
with  directions  to  separate  them  from  the 
balance  of  the  herd.'  The  facts  were  not 
known  to  appellee  at  toe  time  of  the  pur- 
chase, nor  until  some  weeks  thereafter,  when 
appellee  noticed  that  two  of  them  were  sick, 
and  at  once  called  In  a  veterinary  snrgeon, 
who  diagnosed  the  diseased  as  "lump  Jaw," 
and  ordered  them  killed,  which  was  done. 
A  short  time  after  this  several  other  cattle 
of  this  herd  were  found  to  be  sick,  when 
another  surgeon  made  a  similar  diagnosis 
of  the  disease,  and  ordered  that  the  whole 
lot  be  sold  as  Infected  and  diseased  cattle. 


Immediately  aftor  this  appellee  went  to 
the  office  of  appellants  and  madp  an  attempt 
to  settle  the  matter,  and  within  a  few  days 
wrote  them  the  following  letter:  "Iioals- 
Tllle,  Ky.,  Nov.  17,  1902.  Messrs.  Harper, 
Brooks  &  Co.,  City — Gentlemen:  I  hereby 
give  you  this  final  notice  that,  as  told  your 
Mr.  Brooks  when  at  your  office  several  days 
since,  the  lot  of  cattle  purchased  of  you 
October  13th  are  diseased.  Part  of  them 
were  condemned  before  you  sold  them  to 
me,  and  were  so  branded  by  the  United 
States  inspector.  I  now  hold  them  subject 
to  your  order.  I  will  deliver  them  to  yon 
on  order,  and  accompanied  with  the  amount 
of  purchase  price  paid  you ;  also  for  feeding 
at  the  rate  of  three  dollars  per  head  per 
month.  They  must  be  removed  from  my 
place  promptly.  On  your  failure  to  do  so 
by  the  19th  Inst,  I  will  dispose  of  them  to 
the  best  advantage,  and  charge  you  with 
the  loss,  Including  all  expenses.  Tour 
prompt  attention  accordingly  will  oblige. 
Yours  respectf  idly,  Fred  Weikel."  Within  a 
day  or  two  after  this  letter  the  parties  met 
and  attempted  to  settle  the  matter,  but  fail- 
ed. The  appellee  disposed  of  the  whole  38 
head,  as  stated  in  his  letter.  About  the  Ist 
of  December  It  was  discovered  that  several 
of  the  10  head  of  cattle  purchased  from  the 
other  dealer  were  afflicted  with  the  same 
disease,  and  they  were  likewise  disposed 
of,  and  then  appellee,  under  the  advice  of  a 
veterinary  surgeon,  removed  all  stock  from 
the  pasture,  and  did  not  permit  any  stock 
to  run  therein  until  the  next  spring,  for  fear 
that  they  wonld  contract  the  same  disease. 

The  appellee  Instituted  this  action  for 
$1,000  damages,  setting  up  these  facts  and 
the  specific  items  of  damage.  Appellant  by 
answer  controverted  the  petition,  except  that 
It  admitted  the  sale  of  the  cattle,  and  that 
2  of  them  were  diseased,  but  denied  that 
the  disease  was  Infectious  or  contagious. 
Appellant's  proof  tended  to  show  that,  al- 
though they  were  Informed  by  the  Inspector 
of  the  rejection  of  the  2  head  of  cattle  re- 
ferred to  before  the  sale  to  appellee,  they 
were  under  the  impression  that  the  diseased 
cattle  were  In  an  adjoining  pen,  and  not  in 
the  lot  sold  to  him.  But  It  is  an  admitted 
fact  that  they  learned  of  their  mistake 
before  noon  of  that  day,  and  pctssibly  before 
the  cattie  were  started  from  the  city  to  the 
farm,  and  they  made  no  proper  effort  to 
remedy  their  mistake;  and  they  did  not 
give  appellee  any  notice  thereof.  They  did, 
however,  notify  Graves,  the  person  who  was 
present  when  they  sold  appellee  the  cattle; 
but  Graves  told  them  at  the  time  he  was 
not  the  agent  of  appellee  and  had  no  In- 
terest in  the  matter.  Upon  a  trial  the  jury 
returned  a  verdict  in  favor  of  appellee  in 
the  sum  of  $600,  from  which  appellant 
appeals. 

The  appellants  offer  only  two  reasons  for 
the  reversal  of  the  judgment:  First  Admis- 
sion of  Incompetent  evld^ice  for  appelle«> 
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Second.  Error  of  the  court  In  Instructing  the 
jury  on  the  measure  of  damages. 

The  Incompetent  evidence  referred  to  was 
In  permltthig  appellee  to  read  In  evidence 
medical  books  for  the  purpose  of  showing 
that  the  pus  or  mucous  matter  would  drop 
from  the  Jaw  to  the  weeds  and  grass,  and 
other  cattle  eating  the  grass  would  become 
Infected  with  the  disease.  The  appellee  In- 
troduced two  veterinary  surgeons  as  expert 
witnesses,  who  testified  to  this  fact,  and  also 
testified  that  the  disease  could  be  transmitted 
from  one  animal  to  another  by  the  droppings 
of  tissue  contained  In  the  pus,  and  that  It 
could  also  be  transmitted  by  the  cattle  coming 
In  contact  with  each  other,  by  the  pus  or 
tissue  being  Injected  Into  abrasions,  scratches, 
or  sores.  The  apiiellants'  experts  agreed  In 
substance  with  appellee's  experts  to  the 
effect  that  the  disease  could  be  transmitted 
from  one  animal  to  another  by  the  droppings 
of  the  tissue  upon  the  grass  and  the  animals 
coming  In  contact  with  each  other  In  the 
manner  stated.  There  Is  a  sharp  conflict  be- 
tween them  on  the  question  of  the  transmis- 
sion of  the  disease  by  the  pus  or  mucus. 
Appellants  also  introduced  medical  works 
sustaining  their  position.  The  court  should 
not  have  permitted  these  medical  books  to 
hare  been  read  to  the  Jury  as  evidence  over 
the  objection  of  the  other  party.  The  weight 
of  authority  prevents  the  reading  of  scientific 
books  to  corroborate  or  contradict  a  witness, 
generally;  yet  when  the  witness  bases  his 
opinion  utx)n  the  work  of  a  particular  author- 
ity, he  may  be  questioned  upon  that  author- 
ity for  the  purpose  of  testing  his  knowledge 
as  an  expert  In  the  case  of  Williams  v. 
Nally,  4S  S.  W.  874,  20  Ky.  Law  Rep.  246, 
this  court  said:  "Nor  was  it  Improper  to 
allow  counsel  for  appellee  to  Incorporate  Into 
some  of  his  qoeetlons  quotations  from  med- 
ical works,  as  part  of  bis  questions,  when 
catechising  experts  as  to  their  tedmlcal 
knowledge." 

But  in  our  opinion  this  error  did  not  preju- 
dice the  substantial  rights  of  appellants. 
The  only  conflict  was  as  to  whether  pus 
would  transmit  the  disease  from  animal  to 
animal.  It  was  agreed  that  It  could  be  trans- 
mitted In  other  ways.  It  was  Immaterial  as 
to  the  manner  in  which  It  could  be  trans- 
mitted. '  Ttte  only  material  question  was 
whether  it  was  transmissible  at  all.  All  the 
witnesses  and  medical  books  agreed  that  it 
was  transmissible,  and,  aside  from  the  expert 
evidence,  the  Jury  had  before  them  the  un- 
disputed facts  that  two  of  the  herd  had  been 
condemned  by  the  government  Inspector  as 
diseased,  that  a  short  time  after  being  herded 
together  several  more  developed  the  same 
disease,  and  again  a  short  time  afterwards 
still  others  not  of  that  herd  developed  the 
same  disease.  In  view  of  all  these  facts,  It 
is  clear  that  the  jury  would  have  come  to 
the  same  conclusion  if  they  had  not  heard 
anything  read  from  a  medical  book.  It  was 
certain  from  all  the  evidence  that  the  disease 


was  transmissible  from  animal  to  animal  to 
some  way,  and  it  was  not  at  all  a  matwbU 
question  as  to  how  It  was  transmitted. 

The  instructions  given  by  the  court  were 
proper,  and  contained  the  law  of  the  case,  and 
as  a  whole  were  favorable  to  appellants.  The 
objection  made  by  appellants  to  the  InBtmc- 
tlon  on  the  measure  of  damages  is  technical. 
There  Is  no  real  merit  in  their  contention,  and 
the  evidence  authwlzed  the  verdict  rendered. 

Perceiving  no  error  to  the  prejudice  of  the 
substantial  rights  of  appellants,  tbe  Jndff- 
me&t  Is  affirmed. 


OITX    OF    OOVINGTON    v.    KANAWHA 

GOAL  &  COKE  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  3,  1906.) 

Evidence   —   Pabol     Evidbhoe    AnPBonita 
WBmROS. 

In  an  action  agtunst  the  seller  of  coal  for 
breach  of  a  written  contract  whereby  the  seller 
agreed  to  furnish  what  coal  tbe  buyer  mi^t 
require  between  certain  dates  at  a  cotain  price, 
paitol  evidence  of  a  custom  tliat  such  contracts 
were  subject  to  a  strike  at  the  mines  from  which 
the  coal  contracted  for  was  to  be  shipped,  and 
all  other  cases  beyond  the  seller's  control  where- 
by he  would  be  prevented  from  obtaining  the 
ooai,  was  inadmissible. 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  ofllclally  reported." 

Action  by  the  city  of  Covington  against 
the  Kanawha  Coal  ft  Coke  Company.  From 
a  Judgment  in  favor  of  the  defendant,  plain- 
tiff appeals.    Reversed. 

F.  J.  Hanlon,  City  SoL,  for  appelant. 
Martin  M.  Durrett  and  Frank  M.  Tracy, 
for  appellee. 

HOBSON,  C.  3.  The  Kanawha  Coal  ft 
Coke  Company  made  a  contract  with  the 
city  of  Covington  to  furnish  It  coal  from 
September  1,  1901,  to  September  1,  1902. 
The  contract  was  In  writing  and  is  as  fol- 
lows: 

"Cincinnati,  Ohio,  Dec.  4,  1901. 

"The  Waterworlcs  Commissioners,  Coving- 
ton, Ky. — Gentlemen:  We  braeby  propose 
to  furnish  you  with  what  coal  yon  may  re- 
quire from  September  1,  1901,  to  September 
1,  1902,  as  follows:  Acme  nut  and  slack  at 
$1.46.  Kanawha  nut  and  slack  at  $1.36. 
All  per  ton  of  2,000  pounds.  Tbe  grade  of 
coal  to  be  furnished  as  requested  by  the 
superintendent  of  the  waterworks,  and  same 
to  be  delivered  at  Covington  pumping  sta- 
tion. Ft  Thomas,  Ky.  The  Kanawha  Coal 
ft  Coke  Co.,  T.  8.  Garrison,  Brest 

"Accepted  by  waterworks  commissioners 
Dec.  4,  1901.  D.  B.  Bayless.  Henry  Brink- 
er.    W.  S.  Nock." 

The  coal  company  failed  to  fomlsh  tbe 
city  with  coal  as  provided  In  the  contract 
and  the  city  had  to  buy  coal  at  a  higher 
price.  On  July  2,  1903,  the  city  brooght 
this  suit  against  the  coal  company  to  recoT<>r 
damages  for  Its  fallors  to  comply  with  Its 

Digitized  i 


Ky.) 


CITY  OF  COVINGTON  t.  KANAWHA  COAL  A  COKE  CO. 


1127 


contract  Tbe  coal  company  pleaded  that 
tb«re  was  a  general  cnstom  among  merchants 
In  relation  to  the  subject-matter  of  the  con- 
tract, which  prevailed  in  Covington,  Ky., 
Cincinnati,  Ohio,  and  the  vicinity,  and  con- 
trolled Bnch  contracts,  to  tbe  effect  that  the 
contract  was  made  subject  to  a  strike  at 
the  mines  from  which  the  coal  contracted 
for  was  to  be  shipped,  and  all  other  causes 
beyond  the  seller's  control  whereby  the  seller 
would  be  prevented  from  obtalhlng  thc>  coal 
contracted  for;  that  this  custom  was  well 
known  to  the  city,  and  It  entered  into  the 
contract,  agreeing  that  the  custom  should 
be  a  part  of  It;  that  the  coal  contracted  for 
was  to  be  obtained  from  coal  mines  In 
the  state  of  West  Virginia,  in  what  ts  knovni 
as  the  "Kanawha  District";  that  on  June  11, 
1802,  a  general  strike  was  declared  and 
went  into. effect  throughout  the  whole  of  tbe 
Kanawha  district,  rendering  It  Impossible 
after  that  date  for  the  defendant  to  obtain 
any  of  the  coal  contracted  to  plaintiff  until 
tbe  strike  was  ended  on  October  7,  1902; 
that  the  strike  was  wholly  beyond  its  con- 
trol; and  that  by  reason  of  this  alone  it 
failed  to  furnish  tbe  coal.  It  also  pleaded 
that  the  city,  recognizing  the  custom,  and 
recognizing  that  tbe  d^endant  was  not 
bound  to  furnish  It  coal  during  tbe  existence 
of  tbe  strike,  paid  It  In  full  for  all  the  coal 
It  furnished,  except  one  car,  valued  at  $60, 
payment  of  which  was  refused  on  the  ground 
that  tbe  coal  was  not  received;  that'  the 
city  also  requested  It  to  purchase  other  coal 
for  It  in  the  open  market;  and  that  In  ac- 
cordance with  this  request  It  did  during  the 
continuance  of  the  strike  purchase  for  plain- 
tiff a  large  amount  of  coal,  which  the  city 
paid  for  without  protest.  The  dty  demurred 
to  this  part  of  the  answer.  Tbe  demurrer 
'was  overruled. 

Proof  was  introduced  on  the  trial  by  tbe 
defendant  tending  to  sustain  tbe  allegations 
of  the  answer,  and  at  the  iconclnslon  of  all 
the  evidence  the  court  Instructed  the  Jury 
tbat  they  sbonld  find  for  the  plaintiff  unless 
they  believed  from  the  evidence  that  there 
was  a  general  strike  in  the  Kanawha  coal 
district,  by  reason  of  which  the  defendant 
was  unable  to  supply  tbe  coal,  and  tbat  it 
was  a  custom  or  usage  in  tbe  vicinity  where 
the  contract  was  made,  among  persons  en- 
gaged In  buying  and  selling  coal  in  carload 
lots,  that  all  contracts  with  reference  there- 
to are  made  subject  to  strikes  beyond  the 
control  of  tbe  parties  selling  the  coal,  and 
that  In  this  event  the  defendant  was  excus- 
ed from  carrying  out  Its  contract  and  they 
should  find  for  It  The  Jury  found  for  the 
defendant  (Ad  the  city  appeala 

The  rule  as  to  the  admission  of  usage  or 
cnstom  to  interpret  or  explain  written  con- 
tracts Is  thus  stated  In  2  Oreenleaf  on  Evi- 
dence^ f  292:  "Proof  of  usage  Is  admitted, 
either  to  Interpret  the  meaning  of  the  lan- 
guage of  tbe  contract,  or  to  ascertain  the 


nature  and  extent  of  the  contract,  in  tbe  ab- 
sence of  express  stipulations,  and  where 
the  meaning  Is  equivocal  and  obscure.  Thus, 
upon  a  contract  for  a  year's  service,  as  it 
does  not  In  terms  bind  the  party  for  every 
day  in  the  year,  parol  evidence  is  admissible 
to  show  a  usage  for  servants  to  have  certain 
holidays  for  themselves.  So,  where  the  con- 
tract was  for  performance  as  an  actor  In 
a  theater  for  three  years  at  a  certain  sum 
Iter  week,  parol  evidence  was  held  admis- 
sible to  show  that  according  to  uniform 
theatrical  usage  the  actor  was  to  be  paid 
only  during  the  theatrical  season,  namely, 
during  the  time  while  the  theater  was  open 
for  performance  In  each  of  those  years." 
Again,  in  section  294,  it  is  said  that  parol 
evidence  of  usage  or  custom  Is  admissible  to 
annex  Incidents  or  to  show  what  things  are 
to  be  treated  as  Incidental  to  the  principal 
thing  which  Is  tbe  subject  of  tbe  contract 
Then  this  language  is  used:  "This  evidence 
is  admitted  on  the  principle  that  the  parties 
did  not  Intend  to  express  in  writing  the 
whole  of  the  contract  by  which  they  were  to 
be  bound,  but  only  to  make  their  contract 
with  reference  to  the  known  and  established 
usages  and  customs  relating  to  the  subject 
matter.  But  In  all  cases  of  this  sort  the 
rule  for  admitting  the  evidence  of  usage  or 
cnstom  must  be  taken  with  this  qnaliflcatlon: 
that  tbe  evidence  be  not  repugnant  to,  or  In- 
consistent with,  the  contract;  for  otherwise 
It  would  not  go  to  Interpret  and  explain, 
bat  to  contradict  that  which  Is  written. 
This  mie  does  not  add  new  terms  to  the  con- 
tract which,  as  has  already  been  shown, 
cannot  be  done;  bat  It  shows  the  full  ex- 
tent and  meaning  of  those  which  are  con- 
tained in  the  instrument" 

In  the  case  at  bar  there  Is  nothing  equivo- 
cal or  obscure  in  the  contract  Tbe  evi- 
dence offered  does  not  show  that  any  word 
In  the  contract  was  employed  In  a  sense 
different  from  its  usual  or  natural  mean- 
ing. The  evidence  does  not  annex  an  In- 
cident to  the  contract  within  the  prop« 
meaning  of  this  term.  The  contract  on  Its 
face  obligates  the  coal  company  absolutely 
to  furnish  the  city  with  all  the  coal  it  may 
require,  as  requested  by  the  superintendent 
of  the  waterworks,  at  the  price  named  In 
the  contract  Tbe  evidence  offered.  If  ad- 
mitted, was  In  effect  that  there  was  not 
an  absolute  contract  to  furnish  the  coal,  but 
only  a  conditional  engagement  to  furnish 
It  provided  the  coal  company  wds  not  pre- 
vented from  doing  so  by  strikes,  or  other 
causes  beyond  Its  control,  which  disabled 
It  from  getting  the  coal  from  the  coal  dis- 
trict This  evidence  is  repugnant  to  and 
adds  new  terms  to  tbe  contract  It  does 
not  go  to  interpret  or  explain,  bat  to  con- 
tradict what  is  writt«i.  If  the  party  en- 
tering Into  a  contract  of  this  sort  desires 
to  protect  himself  against  contingencies,  It 
is  incumbent  on  bim  to  express  the  contln- 
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gency  Id  bis  contract;  and  if  be  falls  to  do 
tblB,  In  tbe  absence  of  fraud  or  mistake, 
be  cannot  show  a  custom  to  tbe  effect  tbat 
his  absolute  written  contract  is  not  what 
It  reads,  but  only  a  conditional  engagement. 

In  Finnle  y.  Clay,  2  Bibb,  352,  this  court 
held  that  a  patent  must  be  run  out  accord- 
ing to  tbe  direction  of  the  magnetic  needle, 
and  not  according  to  tbe  true  meridian. 
Tbe  evidence  tbat  by  custom  tbe  magnetic 
needle  was  always  used  and  referred  to 
simply  showed  what  tbe  parties  meant  by 
tbe  terms  they  employed.  In  otber  words, 
tbe  evidence  was  admitted  to  show  what 
the  parties  meant  by  the  words  "north"  and 
"south."  But  there  Is  no  difficulty  of  that 
kind  in  the  contract  here.  See,  also,  to  same 
effect,  Rochester  German  Insurance  Com- 
pany y.  Peaslee-Gaulbert  Company,  87  S.  W. 
1116,  27  Ky.  Law  Rep.  1155.  In  Kendall 
y.  Russell,  6  Dana,  501,  SO  Am.  Dec.  696, 
Russell  bound  himself  to  lay  for  Kendall 
bri(±  at  $8  a  thousand.  Russell  contended 
tbat  by .  a  custom  tbe  openings  in  tbe  wall 
were  to  be  counted  as  though  filled  with 
brick.  Tbe  court  held  that  tbe  actual  num- 
ber of  brick  laid  controlled,  on  tbe  ground 
tbat  the  stipulations  of  the  contract  were 
clear  and  explicit  and  could  not  be  varied 
by  proof  of  custom,  by  which  an  obliga- 
tion would  be  Imposed  contrary  to  tbe  ex- 
press terms  of  tbe  contract  Tbe  principles 
announced  In  this  case  were  followed  in 
Castleman  v.  Southern  Mutual  Life  Insurance 
Company,  14  Bush,  197,  and  Capital  Oas  ft 
Electric  Company  v.  Gaines,  40  S.  W.  462, 
20  Ky.  Law  Rep.  1466. 

In  Insurance  Company  y.  Wright  1  Wall. 
456,  17  L.  Ed.  605,  tbe  United  States  Su- 
preme Court,  after  stating  that  a  written 
contract  cannot  be  controlled  by  usage  or 
custom,  as  this  would  be  to  allow  mere 
Implication  to  vary  or  contradict  the  de- 
liberate written  declarations  of  tbe  parties, 
adds:  "No  usage  can  be  Incorporated  Into 
a  contract  which  is  inconsistent  with  tbe 
terms  of  tbe  contract"  In  Tilley  v.  Chicago, 
103  n.  S.  165,  26  L.  Ed.  874,  tbe  court  thus 
states  tbe  rule:  "Proof  of  usage  can  only 
be  received  to  show  the  intention  or  under- 
standing of  the  parties,  In  tbe  absence  of 
a  special  agreement  or  to  explain  the  terms 
of  the  written  contract  [citing  authorities]. 
In  all  cases  where  evidence  of  usage  Is  re- 
ceived, tbe  rule  must  be  taken  with  this 
qualification:  tiiat  tbe  evidence  be  not  re- 
pugnant to  or  inconsistent  wltb  tbe  con- 
tract" lb  tbe  subsequent  case  of  Grace 
V.  Insurance  Company,  109  U.  S.  278,  8 
Sup.  Ct  207,  27  L.  Ed.  932,  tbe  court,  after 
restating  tbe  rule,  adds  this:  "This  rule 
is  based  upon  tbe  tbeory  tbat  the  parties. 
If  aware  of  any  usage  or  custom  relating 
to  the  subject-matter  of  their  negotiations, 
have  so  expressed  their  intoitlon  as  to  take 
the  contract  out  of  tbe  operation  of  any 
rules  established  by  mere  usage  or  custom." 

Where  tor  any  reason  tbe  parties  have 


by  mistake  not  correctly  stated  their  con- 
tract in  writing,  upon  an  allegation  and 
proof  of  mistake  the  truth  may  be  shown, 
and  the  real  contract  enforced.  But  in  the 
absence  of  fraud  or  mistake,  when  the 
parties  have  deliberately  put  their  engage- 
ment In  writing,  expressed  in  terms  clear 
and  unequivocal,  proof  of  a  custom  to  vary 
or  contradict  the  writing  cannot  be  recdved. 
Judgment  reversed,  and  cause  remanded, 
wltb  directions  to  sustain  the  demurrer 
to  tbe  answer  and  for  furtber  proceedings 
consistent  herewith. 


MILES  V.  TRACBT  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  3,  1906.) 

Landlord  asd  Tenawt — Hmxtst  to  TEirAirr's 
Pbopebtt  —  Falling  or  Buildino  —  Peti- 
tion—Suitioien  or. 

A  petition  in  an  action  against  a  landlord 
for  Injuries  to  a  tenant's  furniture  in  con- 
sequence of  the  falling  of  tbe  building,  which 
shows  that  the  landlord  owned  a  two-story  baild- 
ing,  the  low»  story  of  which  was  let  to  tenants 
and  the  upper  story  to  plaintiff,  does  not,  by 
alleging  tbat  the  landlord  retained  control  and 
possession  of  the  walls  and  foundations  of  the 
building,  bring  tbe  case  within  the  rule  that  a 
landlord,  letting  portions  to  different  tenants, 
reserving  a  portion  for  the  use  of  all  the  tenants, 
is  liable  for  injuries  occurring  in  the  reserved 
portion  by  reason  of  its  defective  condition. 

Appeal  from  Circuit  Court  Jefferson  Comi- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Henrietta  Miles  against  Mat- 
tie  L.  Tracey  and  another.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintlfT  appeals.    Affirmed. 

Bcckley  ft  Scott  for  appellant  Hooaton 
Quinn,  for  appellees. 

O'REAR,  J.  Appellees,  landlords,  owned 
a  two-story  building,  the  lower  story  of  which 
was  let  to  tenants  and  tbe  upper  story  to 
appellant  The'  building  fell  because  struc- 
turally insecure,  and  damaged  appellant's 
furniture.  She  sues  tbe  landlords  to  re- 
cover for  the  damages.  In  Franklin  t.  Tra- 
cy, 77  S.  W.  1118,  26  Ky.  Law  Rep.  1406.  «5 
L.  R.  A.  640,  it  was  held  that  there  was  no 
implied  warranty  by  tbe  landlord  tbat  the 
tenement  was  fit  or  safe;  that  the  tenant 
leases,  as  one  buys,  such  proi>erty,  with  tbe 
duty  to  look  and  take  notice  for  himself  of 
its  condition.  In  this  case,  to  avoid  the  ^ect 
of  tbe  opinion  above  cited,  it  is  admitted, 
and  to  conform  presumably  to  the  response 
to  the  petition  for  rehearing  in  that  case 
(78  S.  W.  1112,  25  Ky.  Law  R^p.  1800.  63 
L.  R.  A.  649),  appellant  here  amepded  her 
petition  in  this  case,  and  alleged'tbat  she  was 
tenant  of  tbe  upper  story  alone,  that  defend- 
ants bad  let  the  lower  story  to  other  tenants, 
and  tbat  appellees  bad  retained  and  reserved 
control  and  possession  of  the  walls  and 
foundation  of  tbe  building..  Tbe  desire  was 
to  bring  the  all^atlona  of  tbia  pleading  op 
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to  the  rule,  aa  stated  by  some  text-writen 
and  courts,  that  where  the  landlord  lets 
portions  of  a  tenement  to  different  tenants, 
reserving  a  common  entry,  hallway,  or  stair- 
way, which  is  not  let  to  any  of  them,  but 
Is  reserved  for  the  use  of  all,  he  is  liable 
for  injuries  occurring  in  such  reserved  por- 
tion by  reason  of  its  defective  condition. 

This  case  falls  short  of  the  doctrine  relied 
oa  Although  it  is  stated  that  the  landlords 
retained  possession  and  control  of  the  walls 
and  foundation,  the  pleading  shows  the  fact 
to  be  that  the  possession  of  the  entire  prem- 
ises ^d  been  parted  with.  While,  if  the 
landlord  had  reserved,  for  example,  a  stair- 
way for  the  common  use  of  all  of  his  tenants, 
It  could  not  be  said  that  any  of  them  had 
exclusive  control  of  it,  or  that  all  together 
had.  It  was  then  his  duty  to  keep  it  in  re- 
pair, not  by  reason  of  any  Implied  covenant 
to  that  effect,  but,  as  those  using  it  were  his 
licensees,  be  owed  them  the  duty  to  keep  the 
passway  in  reasonably  safe  and  fit  condi- 
tion for  their  oae.  But  here  there  could 
have  been  in  fact  no  reservation  of  posses- 
sion or  control  The  technical  averment  la 
an  ideality,  and  inconsistent  with  the  e«-. 
sential  conditions  resulting  from  the  facts 
alleged  in  the  petition.  It  then  is  reduced  to 
a  legal  conclusion,  and  does  not  help  an 
otherwise  defective  pleading.  There  was  no 
allegation  that  the  defective  condition  of  the 
building  was  known  to  the  landlords,  or  that 
the  defect  was  concealed  or  warranted 
against  by  them. 

The  Judgment  of  the  circuit  court,  sustain- 
ing a  demurrer  to  the  petition  aa  amended, 
is  affirmed. 


FLINOHBM  ▼.  COMMONWBAIiTH. 

<  Court  of  Apiwals  of  Kentucky.    Jan.  5,  1906.) 

HoMicnn — Sufkicienct  or  Eviotwce. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  support  a  verdict  of  suilty,  though 
the  evidence  was  entirely  circumstantial  as  to 
the  connection  of  the  accused  with  the  offense 
charged. 

Appeal  from  Circuit  Court,  Lee  County. 
"Not  to  be  officially  reported." 
Berry  Flincfaem  was  convicted  of  murder, 
and  appeals.    Affirmed. 

C.  W.  Friend  and  J.  F.  Sutton,  for  appel- 
lant N.  B.  Hays,  Atty.  Gen.,  and  C.  H. 
Morris,  for  the  Commonwealth. 

SBTTLE,  3.  Lewis  Mays,  24  years  of  age, 
mysteriously  disappeared  from  his  residence 
In  Lee  county  about  the  middle  of  October, 
1904,  and  his  dead  l>ody  was  found  in  Febru- 
ary, 1905,  at  the  foot  of  a  cliff  near  the  head 
ot  a  ravine  about  200  yards  from  the  home 
of  John  Flinchem,  with  whom  Mays  and  the 
ap-pellant,  Berry  Flinchem,  his  brother-in-law, 
•were  living  at  the  time  of  the  disappearance 
of  the  former.  The  dead  body  was  fully 
Identified  as  that  of  Mays.  When  found,  he 
vraa  lying  with  his  face  down,  his  shirt  and 


coat  were  pulled  up  under  his  arms,  and  his- 
trousers  below  his  hips.  Two  knife  wounds 
In  the  neck  and  a  wound  on  the  head  plainly 
showed  that  he  had  met  a  violent  death  at 
the  hands  of  an  assailant,  and  the  condition 
of  his  clothing  and  appearance  of  the  under- 
growth in  the  direction  of  the  Flinchem 
bouse  indicated  that  he  had  been  killed  up- 
on the  bluff,  and  his  dead  body  dragged  down 
to  the  ravine.  Appellant  and  his  brothers, 
John  Flinchem  and  William  Flinchem,  were 
by  an  indictment  found  and  returned  by  the 
grand  jury  of  Lee  county  charged  with  the 
willful  murder  of  Lewis  Mays,  and  appellant, 
having  been  allowed  a  separate  trial,  was 
found  guilty  of  that  crime  by  the  Jury,  and 
bis  punishment  fixed  at  confinement  in  the 
penitentiary  for  life.  The  lower  court  re- 
fused to  grant  him  a  new  trial,  and  be  has 
appealed. 

The  motion  and  grounds  for  a  new  trial  do 
not  appear  in  the  record,  and  the  only  ground 
for  reversal  presented  by  the  brief  of  appel- 
lant's counsel  Is  that  the  evidence  does  not 
support  the  verdict  Because  of  tMs  conten- 
tion we  have  examined  the  evidence  with  un- 
usual care,  and  find  that  it  presents  the  fol- 
lowing facts,  in  addition  to  those  mentioned: 
That  on  the  day  of  his  disappearance  Lewis 
Mays  had  been  cutting  corn  for  one  Samples, 
a  neighbor  near  John  Fllnchem's  house,  where 
he  (Mays)  and  appellant  then  lived.  He  quit 
work  in  the  afternoon,  and  went  to  Samples' 
house  with  Bell  Mays,  a  relative,  to  deliver 
to  Samples'  sister  a  cow  which  Bell  Mays  had 
sold  her.  After  delivering  the  cow,  the  de- 
ceased and  Bell  Mays,  according  to  the  testi- 
mony given  on  the  trial,  returned  to  John 
Fllnchem's  house,  and  the  former  laid  the 
rope,  which  liad  been  used  in  taking  the  cow 
to  Samples,  on  a  chair,  and  resumed  the- 
work  of  cutting  com  for  Samples.  Appel- 
lant and  John  Flinchem  returned  to  the  house 
of  the  latter  about  dark,  and  went  to  Samples' 
field,  where  Mays  was  at  work.  Mays  had 
not  returned  to  supper  at  Fllnchem's,  and  was 
never  seen  alive  after  he  went  to  the  field, 
following  his  return  from  Samples'  house. 
After  he  had  been  missing  for  some  time, 
appellant  informed  bis  (Mays')  father  that  he 
had  gone  to  Breathitt  county  with  one  of  his 
cousins.  To  Josie  Townsend,  who  found  the 
body  of  Mays,  appellant  said,  shortly  after 
the  disappearance  of  Mays,  that  he  knew 
where  Mays  was,  and  would  bet  $10  he  could 
tell  where  he  was,  but,  when  asked  by  her  If 
he  would  tell  where  he  was  for  $10,  said  he 
would  not  After  the  finding  of  Mays'  body, 
appellant  told  Jesse  Spicer,  Edward  Durbln, 
and  James  Hubbard  that  one  John  Swanson 
went  to  the  house  of  John  Flinchem  on  the 
night  Mays  disappeared,  and  asked  him  to  go 
coon  hunting  with  him  (Swanson),  and,  Mays 
consenting,  that  he  and  Swanson  went  off 
together;  that  appellant,  fearing  a  difficulty 
between  Swanson  and  Mays,  got  John  Flinch- 
em to  assist  him  in  following  them;  that  Mays 
and  Swanson  went  near  the  cliff,  a  short  dls- 
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tance  from  John  Flinchem's  honse;  tbat  tbey 
tben  got  Into  a  fight,  and  Swanson  cut  Mays 
in  the  neck  twice  with  a  knife,  which  caused 
the  latter  to  sink  to  the  ground,  and  Swan- 
aon  then  pushed  him  over  the  cliff.  Appel- 
lant further  Informed  the  witnesses,  Splcer, 
Durbln  and  Hubbard,  that  he  and  John 
Fllnchem  were  within  40  yards  of  Swanson 
and  Mays  at  the  time  of  the  killing  of  tbe 
latter,  and,  tbough  It  was  at  night,  they 
plainly  saw  and  recognized  the  parties;  bat 
appellant  gave  no  explanation  to  the  wit- 
nesses mentioned  of  his  and  John  Flinchem's 
making  no  effort  to  prevent  the  killing  of 
Mays,  or  of  their  purpose  in  not  giving  the 
drll  aathorltlee  information  thereof.  The 
record  does  not  show  where  Swanson  resides, 
whether  he  was  charged  with  or  arrested 
for  the  crime,  or  that  he  was  even  suspected 
by  others  of  being  the  assassin  of  Mays.  Ai>- 
pellant  also  said  to  John  Kllbum,  after  Mays' 
body  was  found,  that  be  expected  to  be  ar- 
rested for  killing  him,  and  seemed  greatly 
worried  about  tbe  finding  of  the  dead  body 
of  Mays!  It  does  not  appear  at  the  time 
of  this  conversation  that  appellant  had  been 
charged  with  the  murder  of  Mays.  He  did 
not  attend  the  coroner's  inquest  after  the 
finding  of  the  body,  and  on  the  night  follow- 
ing the  inquest  could  not  be  found  at  his 
bome.  A  conversation  between  appellant  and 
William  Fllnchem,  after  they  were  arrested 
for  the  murder  of  Mays  and  put  in  Jail,  was 
overheard  by  one  William  Moore,  who  was 
at  the  time  a  prisoner  in  the  JalL  In  that 
conversation,  which  occurred  about  midnight, 
William  said  to  appellant  tbat  if  tbey  bad 
"covered  him  np  they  would  have  been  all 
Tight,"  to  wtilcb  appellant  replied,  "Yes,  that 
Is  what  Mary  said;  but  I  was  afraid  to  go 
t>a<^."  Although  it  does  not  appear  from 
the  testimony  of  Moore  that  the  name  of 
Lewis  Mays  was  mentioned  by  appellant  or 
William  Fllnchem  in  the  conversation,  from 
«11  that  was  said  by  them  on  that  occasion, 
as  related  by  the  witness,  it  is  reasonably  ap- 
parent tbat  tbey  were  discussing  tbe  finding 
of  his  body,  and  that  they  were  to  be  tried 
for  ItlB  murder.  Appellant  did  not  himself 
testify,  and  no  other  testimony  was  Intro- 
duced in  bis  behalf  on  the  trial. 

Though  the  evidence  as  to  the  corpus 
delicti  was  direct  and  positive,  in  so  far  as  it 
connects  appellant  with  tbe  homicide,  it  was 
wholly  circumstantial ;  but,  as  he  who  medi- 
tates and  perpetrates  crime  courts  secrecy 
that  punishment  may  not  follow,  the  law 
recognizes  tbe  necessity  tbat  circumstantial 
evidence  should  be  admitted  to  prove  his 
guilt.  This  rule  is  now  so  well  recognized  in 
our  jurisprudence  that  even  the  corpus  delicti 
may  be  established  by  circumstantial  evi- 
dence alone.  Johnson  v.  Commonwealth,  81 
Ky.  325.  As  said  In  the  case  supra:  "Un- 
<ler  our  system,  where  the  Jury  are  tbe  triors 
of  tbe  fact,  the  weight  to  be  given  to  testi- 
mony Is  for  the  Jury  alone;  the  court  being 
■concerned  only  in  seeing  that  no  improper 


testimony  does  go  to  the  Jury,  and  tbat  tbey 
are  properly  Instructed  in  the  law.  Wbere 
there  is  evidence,  competent  in  its  natnre, 
tending  to  Justify  tbe  conclusion  at  which  tbe 
Jury  arrives,  this  court  cannot  disturb  the 
verdict,  unless  the  Jury  have  not  been  propa- 
ly  Instructed  as  to  the  law  of  the  case."  Tbe 
Jury,  having  obtained  tlie  facts  and  drcnn- 
stances  connecting  appellant  with  tbe  dime 
charged  from  tbe  evidence  beard  upon  tbe 
trial,  had  the  right  to  determine  his  motive 
for  the  killing,  and  the  question  of  his  inno- 
cence or  guilt  We  do  not  think  tho-e  wac 
any  incompetent  evidence  admitted  u^on  tbe 
trial,  and  an  examination  of  the  Inatnictlans 
convinces  us  that  tbey  presented  all  tbe  law 
of  tbe  case,  and  are  free  from  error,  and  the 
record  on  the  whole  discloses  no  reason  what- 
ever for  disturbing  the  verdict 
Jndgmoit  afiSrmed. 


COMMONWBALTH  t.  ADAIB. 

(Conrt  of  Appeals  of  Kentucky.     Jan.  5,  lOOA) 

1.  Sales — TKAHsnca  or  Trrut — ^NxcsBsrrr  or 
Dkuvebt. 

The  title  to  a  personal  chattel  remains  in 
the  seller,  if  he  is  requited  by  the  contract  to 
forward  or  deliver  tbe  article,  ontil  the  gooda 
are  delivered  in  accordance  with  the  cootract. 

[Bd.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  H  529-641.1 

2.  Samx — NECBSsrrr  of  PAnxirT. 

Where  prepayment  is  made  a  condition  pre- 
cedent to  a  sale,  payment  must  be  made  or 
waived  before  title  passes ;  bnt,  unless  it  i*  so 
made  a  condition  by  the  contract  of  sale,  tbe 
tact  of  payment  has  no  bearing  on  the  transfer 
of  tiUe. 

[BM.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  S§  542-551.1 

3.  Ihtoxicatino  Liquobs  —  Locai.  Optioh  — 
EvABioif  OF  Law — ^Placb  of  Sai*. 

Under  Ky.  St  1903,  f  2670,  providlns  that 
no  trick,  device,  or  pretense  shall  be  aUowed 
to  evade  the  local  option  law,  a  sale  of  beer 
made  by  a  wholesaler,  whose  place  of,baainesa 
was  just  outside  the  corporate  limits  of  a 
local  option  city,  to  a  person  Inside  the  city, 
who  ordered  the  beer  by  telephone,  was  con- 
summated in  tbe  city,  and  constituted  a  viola- 
tion of  tbe  local  option  law  there  in  force,  whers 
the  beer  was  delivered  to  the  buyer  in  the  city, 
although  the  driver  of  the  delivery  wagon,  in 
order  to  evade  tbe  law,  refoaed  to  accept  the 
price  of  the  beer  when  tendered  In  the  dty, 
but  induced  the  buyer  to  accompany  him  acron 
the  line  of  the  d^  limits  and  there  accepted 
such  prlce^ 

[Ed.  Note. — ^For  cases  in  point  see  voL  20, 
C«it  Dig.  Intozieating  Liquors,  I  162L] 

Appeal  from  Circuit  Court,  Qraves  Conntf- 

"To  be  officially  reported." 

Al  Adair  was  convicted  of  a  violation  of 
tbe  local  option  law,  and  the  conmionwealtli 
appeals.    Opinion  rendered. 

N.  B.  Hays,  Atty.  Gen.,  W.  H.  Heater.  Con. 
Atty.,  and  C.  H.  Morris,  for  tbe  Common- 
wealtb.    B.  C  Seay,  for  appellee. 

O'RBAR,  J.  Tb«  local  option  law  Is  In 
force  in  the  city  of  Mayfield,  in  Orans 
county.    Appellee  conduetad  a  wliotesale  beer 
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Trarebotise  Jvst  outside  the  corporate  limits 
■ot  the  city.  The  prosecuting  witness  ordered 
of  appellee,  Adair,  by  telephone,  a  keg  of 
beer,  to  be  delivered  In  the  city.  Appellee's 
delivery  wagon  and  driver  brought  the  beer 
to  the  witness,  and  delivered  It  to  him  in 
the  dty.  The  driver,  who  was  authorized 
to  collect  the  price  of  the  beer,  refused  to 
accept  It  In  the  city,  but  asked  the  witness 
to  accompany  him  across  the  line  of  the  dty 
limits,  where  he  did  receive  It  The  circuit 
court  upon  this  evidence  ordered  a  verdict 
for  the  defendant,  and  the  commonwealth 
prosecBtes  this  appeal  to  have  the  law  of 
tbe  case  settled. 

Under  the  existing  statute  no  one,  not  a 
manufacturer,  can  lawfully  sell  beer  within 
territory  In  this  state  where  local  option  Is 
in  force.  We  do  not  mean  to  say  that  a  manu- 
facture can  sell  his  product  of  beer  in  a 
local  option  district  other  than  one  In  which 
his  brewery  may  be  located.  That  question 
is  not  presented  In  this  case.  Appellee  was 
not  a  manufacturer  of  beer.  The  beer  which 
be  sold  was  brewed  by  tbe  Cook  Brewing 
Company,  \(bose  brewery  was  located  else- 
where than  In  Mayfleld.  The  action  of  the 
circuit  court  seems  to  have  been  based  up- 
on the  supposition  that  tbe  sale  was  not 
complete  till 'the  beer  was  paid  for;  and  as 
that  part  of  the  transaction  occurred,  not  in 
the  dty,  the  local  option  territory,  the  of- 
fense was  not  committed  within  the  pro- 
blbltlon  district  Beer  sold  by  the  keg  Is 
a  completed  sale  when  the  beer  is  delivered. 
In  the  absence  of  an  agreement  to  the  con- 
trary. Tbe  sale,  wherever  negotiated.  Is 
not  completed  till  there  Is  a  delivery,  where 
delivery  is  contemplated  by  tbe  parties  as 
a  condition  of  the  transaction.  The  title 
to  a  personal  chattel  remains  in  the  seller, 
If  be  is  required  by  the  contract  to  forward 
or  deliver  the  article,  until  the  goods  are 
delivered  in  accordance  with  the  contract 
Miller  T.  Somerset  Cedar  Post  Co.  (Ky.)  51 
S.  W.  615;  Hagins  v.  Combs,  102  Ky.  166, 
43  S.  W.  222.  If  prepayment  is  made  a 
condition  precedent  of  tbe  sale,  it  of  coarse 
would  have  to  occur  or  be  waived  before 
the  title  passed.  But  in  the  absence  of  such 
condition  in  the  contract  the  fact  of  pay- 
ment has  no  bearing  on  tbe  question  wbethCT 
the  title  was  passed  by  the  transaction 

These  general  prindples,  applicable  to  deal- 
ings in  personal  chattels,  apply  to  sales  of 
beer  or  other  liquors,  except  it  appear  that 
the  parties  have  attempted  by  their  agree- 
ment or  conduct  to  create  an  apparent 
situation  different  from  the  true  one,  with 
tbe  purpose  of  evading  the  penal  statutes 
of  this  state.  In  that  event  formality  will 
be  made  to  yield  to  tbe  truth  of  the  matter. 
The  statute  is:  Section  2570,  Ky.  St  1908: 
"No  trick,  device,  subterfuge  or  pretense 
shall  be  allowed  to  evade  tbe  operation 
or  defeat  the  policy  of  the  law  against  sell- 
ing q>irltDoiis,  vlnons  or  malt  liquors  with- 
out license,  or  in  violation  or  •vasicm  of  any 


local  option  laws  prevailing  in  any  connty, 
town,  dty,  prednct  or  mnnldpallty  of  this 
commonwealth."  If,  therefore,  tbe  real 
transaction  was  a  sale  of  the  beer  within 
tbe  CUj,  and  was  to  be  and  was  delivered- 
there  by  the  seller,  or  by  another  acting  for 
him,  the  fact  that  the  parties  agreed  that 
the  title  should  not  pass  till  the  liquor  was 
paid  for,  and  then  deferred  the  payment  till 
some  future  time  or  other  place,  would  not 
relieve  it  of  its  vice.  It  would  be  an  inten- 
tional, and  for  every  purpose  a  complete, 
violation  of  the  statute.  The  statute  first 
quoted  above  is  meant  to  enable  courts  and 
Juries  to  go  behind  appearances  and  subter- 
fuges, so  as  to  get  at  the  real  transaction. 
It  matters  not  whether  the  sale  is  accom- 
plished directly  or  indirectly.  The  mischief 
to  be  repressed  is  precisely  the  same  In 
either  case.  Therefore,  if  any  part  of  tbe 
transaction  occurs  in  the  territory,  though 
some  essential  part  is  done  elsewhere  for 
the  purpose  of  evading  the  penalty  of  tbe 
statute,  it  is  to  be  deemed,  in  prosecutions 
under  the  statute,  that  the  whole  transac- 
tion occurs  within  the  prohibition  district 
if  tbe  effect  or  result  is  that  the  seller  fur- 
nishes the  liquor  to  the  buyer,  so  that  at 
last  he  gets  It  in  that  district  by  reason  of 
the  whole  transaction.  Indeed,  section  2570, 
supra,  was  not  needed  to  enable  tbe  courts 
to  go  behind  subterfuges  and  evasions  in 
such  matters.  The  law  is  generally  elastic 
enough  to  defeat  tricks,  without  enabling 
statutes  for  tbe  purpose.  Where  an  act 
is  made  up  of  a  series  of  events,  and  is 
criminal  in  its  result  all  the  occurrences 
leading  up  to  the  consequence  need  not  be 
done,  even  within  the  Jurisdiction  where  it 
is  sought  to  be  punished.  It  is  enough  if 
the  result  in  that  Jurisdiction  constitutes  an 
offense. 

To  dispose  of  liqnor  by  a  sale  in  a  local 
option  district  in  this  state  under  our  stat- 
ntea  is  an  offense,  if  done  by  another  than 
the  manufacturer.  If,  to  accomplish  tbe 
criminal  acts,  tbe  vender  executes  parts  of 
It  outside  of  the  prohibition  district  yet  all 
so  connected  with  some  part  of  the  trans- 
action in  the  district  that  the  result  is  the 
same  as  if  all  bad  occurred  there,  the  act 
is  as  much  a  crime  against  tbe  law  as  if  it 
bad  all  occurred  there.  It  is  not  the  payment 
for  liquor  that  is  aimed  to  be  prohibited, 
nor  is  contracting  for  liquor  the  mischief 
aimed  at  It  is  tbe  furnishing  it  within  the 
excluded  territory  that  is  the  particular  vice 
intended  to  be  suppressed.  Rules  of  law 
governing  the  construction  of  contracts  have 
little  place  in  prosecutions  of  p«ial  actions, 
where  a  transaction,  in  Itself  an  offense,  is 
so  shaped  by  the  criminal  actors  as  to  make 
It  conform  In  appearance  to  the  letter  of 
the  law,  but  violates  it  in  fact  and  spirit 
The  peremptory  instruction  to  find  tbe  de- 
fendant not  guilty  was  erroneous. 

This  opinion  is  ordered  to  be  certUed  to 
the  drcult  court  ^  . 
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ADAIR  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  5,  1906.) 

1.  intoxicatino  iiiquobs  looal  option  

Fbohibitkd  Sales— Exxiiftion  of  Manit- 
facttjbebs. 

One  who.  in  handling  the  products  of  a 
brewer,  is  conducting  a  wholesale  house  on  his 
own  account,  the  beer  sold  by  him  not  being  the 
property  of  the  brewer,  ii  not  within  the  pro- 
tection of  Act  March  22,  1904  (Laws  1904, 
p.  160,  c.  76),  declaring  It  unlawful  for  any 
person,  "except  manufacturers  selling  liquors 
of  their  own  make,"  to  sell  liquor  by  wnola- 
sale  in  local  option  territory. 

2.  Same — Plage  of  Sauc. 

A  sale  of  liquor  by  a  wholesaler,  situated 
outside  of  the  corporate  limits  of  a  local  option 
city,  to  a  resident  of  the  city,  In  pursuance  of 
a  telephone  order.  Is  to  be  regarded  as  con- 
summated in  the  city,  where  the  liquor  is 
delivered  to  the  buyer  and  paid  for  there. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  29, 
Gwt.  Dig.  Intoxicating  Liquors,  8  162.] 

Appeal  from  Circuit  CJourt,  Graves  County. 
"Not  to  be  officially  reported." 
Al  Adair  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

B.  0.  Seay,  for  appellant  W.  H.  Hester, 
Om.  Atty.,  N.  B.  Hays,  Atty.  Oen.,  and  C.  H. 
Morris,  for  the  Commonwealth. 

O'BBAB,  J.  Mayfleld,  in  Graves  county.  Is 
local  option  territory.  Appellant,  who  Is  not 
a  manufacturer  of  l>eer,  but  Is  a  wholesale 
dealer  with  an  establishment  In  Graves  ootm- 
ty  Just  outside  the  corporate  limits  of  May- 
field,  sold  and  delivered  to  a  prosecuting 
witness  a  keg  of  beer  in  Mayfleld.  There  was 
evidence  for  the  prosecution  that  the  beer 
was  ordered  by  telephone,  was  delivered  in 
Mayfleld  by  appellant's  driver  and  delivery 
wagon,  and  was  paid  for  by  the  witness  to 
appellant  or  his  driver  In  Mayfleld.  The  ver- 
dict was  a  fine  of  $60  against  the  appellant. 

Appellant  contends  that  he  was  not  guilty 
because  protected  by  the  following  statute: 
"It  shall  be  unlawful  to  sell  by  wholesale  any 
spirituous,  vinous,  malt,  or  other  intoxicat- 
ing liquors  regardless  of  the  name  by  which 
it  Is  called  (except  manufacturers  selling 
liquors  of  their  own  make)  in  any  county,  dis- 
trict, precinct,  town  or  city  where  the  sale  of 
such  liquor  has  been  prohibited  by  special 
act  of  the  General  Assembly  or  by  vote  of  the 
people  under  the  local  optlou  law.  If  any 
person  violating  this  act  shall  be  deemed 
guilty  of  violating  the  local  option  law  and 
shall  be  subject  to  trial  and  punishment  sub- 
ject to  the  provisions  of  same  and  its  amend- 
ments." Act  approved  March  22,  1904  (Laws 
1904,  p.  160,  c.  76).  This  section  was  meant 
to  take  the  place  in  part,  in  so  far  as  it  was 
in  conflict  with  it,  of  section  2558,  Ey.  St 
1903,  relieving  from  the  operation  of  the  local 
option  law  manufacturers,  wholesale  dealers, 
and  druggists.  It  leaves  the  old  statute  as  it 
was  as  to  manufacturers,  but  takes  away 
from  wholesale  dealers  the  immunity  they  for- 
merly enjoyed  under  section  2558  of  the  Ken- 
tucky Statutes  of  1903.    Appellant  says:    "It 


Is  conceded  he  was  acting  as  the  agent  of  the 
Cook  Brewing  Company."  But  no  such  con- 
cession is  found  in  the  record.  The  evidence 
tends  to  show  that  he  was  conducting  a 
wholesale  house  on  his  own  account,  and  was 
handling  the  products  of  Cook's  brewery. 
But  there  is  no  evidence  whatever,  and  noth- 
ing of  record  to  indicate  that  the  beer  sold  in 
this  case  was  the  property  of  the  brewers. 
We  are  therefore  not  at  liberty  to  decide 
whether  the  brewers,  who  are  nonresidents  of 
the  local  option  territory,  may,  by  establish- 
ing a  branch  house  therein,  sell  their  products 
there  by  wholesale. 

Appellant's  main  contention  is  that  the  sale 
in  this  case  occurred  at  his  warehouse  outside 
the  dty  limits.  It  is  to  be  rem^nbered  that 
be  at  one  end  of  the  telephone  line,  which  was 
outside  of  the  dty,  agreed  in  a  conversation 
with  the  witness,  who  was  at  the  other  end  of 
the  telephone  Une  within  the  dty,  to  sell  the 
latter  a  keg  of  beer  at  so  much,  and  to  deliver 
it  in  the  dty,  which  he  did.  The  contract 
was  made  as  much  in  the  city  as  oatside  the 
dty ;  but  that  is  not  at  all  a  controlling  point 
The  sale  was  completed  in  the  dty.  The 
court  on  this  jwlnt  instructed  the  Jury  as 
follows:  "(3)  The  court  Instructs  the  Jury 
that  a  sale  of  personal  property  takes  place 
upon  Its  delivery  and  payment  for  same." 
This  was  a  more  favorable  statement  of  the 
law  than  appellant  was  entitled  to.  This 
subject  is  more  fully  discussed  in  an  opinion 
delivered  this  day  in  Commonwealth  t. 
Adair.  89  S.  W.  1130. 

Fercelvlng  no  errors  prejudidal  to  appel- 
lant's substantial  rifbtB,  the  Judgment  must 
be  affirmed. 


MEMORANDUM  DECISIONS. 


BLOCH  V.  TARRBNT'S  ADBiTR.  (Court  of 
Appeals  of  Kentucky.  Dec.  8,  1906.)  Appeal 
from  Circuit  Court  Simpson  Comity.  *^ot  tt 
be  offidally  reported."  Action  between  A.  Block 
and  J.  T.  Tarrent's  administrator.  From  th« 
Judgment  the  former  appeals.  Affirmed.  Jno 
M.  Galloway,  for  appellant  Ol  W.  MiUikn. 
for  appellee. 

HOBSON,  C.  J.  Affirmed  by  an  •qnaUy  di- 
vided court 


CLARK  ▼.  T^ROKHAM.  Governnr.  (C'-r-* 
Of  Appeals  of  Kentucky.  Oct  18, 1906.)  •^'ot 
to  be  otlicially  reported."  Action  by  D.  W . 
Clark  against  J.  C.  W.  Beckham,  Gov«ri>or. 

PER  CURIAM.  Judgment  of  the  lower  court 
afGrmed  by  an  equal  division  of  the  court 

CANTRILL,  J.,  not  sitting. 


COMMONWEALTH  v.  RICHIE.  (Court  of 
Appeals  of  Kentucky.  Nov.  17,  1906.)  Api^^a! 
from  Circuit  Court  Jefferson  Goonty.  CSiannf? 
Branch,   First  Division.    "Not  to  be  official;.! 
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pei>orted."  Action  between  the  commonwealth 
of  Kentucky  and  Charles  O.  Richie.  From  the 
judsrment,  the  former  appeals.  Affirmed.  N.  B. 
Hays,  Thos.  W.  Ballitt/Bemard  Flexner,  Cole- 
man R.  Robinson,  and  Joe  M.  Hnffaker,  for  the 
Commonwealth. 

NUNN,    J.    AfSrmed   by   an  eqnal   diyision 
of  the  court 


FORSyTHB  ▼.  VOORHIBS.  (Court  of 
Appeals  of  Kentucky.  Oct,  13,  1905.)  "Not 
to  be  officially  reported."  Action  by  John  li. 
Forsythe  against  Lena  Voorhies. 

PER  CURIAM.  Judgment  of  the  lower  court 
affirmed  by  an  equal  division  of  the  court. 

CANTRILL,  J.,  not  sitting. 


UNDEJRWOOD'S  ADM'R  t.  ILLINOIS 
CENT.  R.  CO.  et  al.  (Court  of  Appeals  of  Ken- 
tucky. Nov.  29,  1905.)  Appeal  from  Circuit 
Court,  McCracken  County.  ^  Not  to  be  officially 
reported."  Action  by  P.  A.  Underwood's  admin- 
istrator against  the  Illinois  Central  Railroad 
Gompanv  and  another.  From  a  judgment  of 
dismissal,  plaintiff  appeals.  Affirmed.  Hendrick 
&  Miller,  for  appellant.  Wheeler,  Hughes  & 
Berry,  J.  M.  Dickerson,  and  Trabae,  Doolan  ft 
Cos,  for  appellees. 

O'REAR,  J.  P.  A.  Underwood,  a  fireman  on 
one  of  appellee  railroad  company's  locomotivea, 
■was  killed  in  a  collision  between  two  of  its  trains. 
His  administrator  brought  this  action  to  re- 
cover the  damages  for  his  death,  joining  the  con- 
ductors and  engineers  of  the  trains  alleged  in 
the  petition  to  have  been  n^ligent,  as  the  rail- 
road company  was,  in  the  running  of  the  trains. 
so  that  their  joint  negligence  resulted  in  the 
death  of  Underwood.  Appellee  and  one  of  the 
trainmen  joined  as  a  defendant  filed  a  petition 
for  the  removal  of  the  action  into  the  United 
States  Circuit  Court  for  the  Western  District  of 
Kentucky,  alleging  that  the  action  was  severable, 
was  as  to  them  wholly  between  citizens  of  differ- 
ent states,  and  was  for  the  recovery  of  more 
than  $2,000  in  money.  The  petition  for  removal 
further  alleged  that  the  joinder  of  all  the  de- 
fendants, some  of  whom  were  citizens  of  Ken- 
tucky, was  fraudulently  done  by  plaintiff,  with 
the  sole  purpose  of  defeating  the  jurisdiction  of 
the  federal  court.  Sufficient  bond  was  tendered. 
The  state  court  made  no  order  removing  the 
oase.  Indeed,  it  did  not  act  on  the  motion  to 
remove.  Subsequently  appellees  filed  the  tran- 
script of  the  record  in  the  United  States  Circuit 
Court  for  the  Western  District  of  Kentucky, 
vrhere  appellant  appeared  and  dismissed  the  ac- 
tion without  prejudice.  Appellees  contend  that 
this  was  a  waiver  of  the  jurisdiction  of  the 
federal  court,  and  concluded  appellant  in  this 
action,  whether  or  not  that  court  had  jurisdic- 
tion. Dlsregardine  the  proceedings  in  the  United 
States  Circuit  Court,  appellant  was  proceed- 
ing to  have  this  case  tried  in  the  state  court, 
where  appellees  filed  a  plea  in  abatement  setting 
up  the  proceedings  in  the  federal  court  This 
plea   the  McCra^en  circuit  court  held  to  be 

food  in  bar,  and  dismissed  appellant's  action, 
'he  petition  of  ajppellant  shows  prima  facie  a 
joint  cause  of  action  against  all  the  defendants. 
The  record  presents  the  identical  legal  question, 
on  the  subject  of  Jurisdiction,  decided  by  this 
court  in  Illinois  Central  R.  R.  Co.  v.  Jones' 
Adm'r,  80  S.  W.  484,  26  Ky.  Law  Rep.  31, 
and  Pierce's  Adm'r  v.  Illinois  Central  R.  R. 
Co.,  86  S.  W.  703.  27  Ky.  Law  Rep.  801.  The 
court  adheres  to  the  practice  declared  in  those 
opinions.  What  the  decision  should  be  If  it 
appeared  on  the  trial  that  the  defendants  were 
joined  fraudulently,  or  for  the  sole  question  of 
<xn  trolling   the  jurisdiction,   and   to   defeat   a 


statute  of  the  United  States  on  that  subject 
such  as  if  it  appeared  that  in  fact  there  was  no 
joint  liability  between  the  resident  and  nonresi- 
dent defendants,  is  a  question  not  yet  here  for 
decision.  But  for  the  error  in  sustaining  ap- 
pellee's motion  to  dismiss  at  this  stage  of  the 
trial  the  judgment  is  reversed,  and  cause  re- 
manded for  proceedings  not  inconsistent  with 
the  principles  in  Pierce's  Adm'r  v.  Illinois  Cen- 
tral K.  R.  Co.,  supra,  and  Illinois  Central  R.  R. 
Co.  T.  Jones'  Adm'r,  supra. 


WILLIAMS  V.  MAYSVILLB  TELEPHONE 
Co.  (Court  of  Appeals  of  Kentucky.  Oct.  12. 
1905.)  Appeal  from  Circuit  Court  Mason 
County.  Not  to  be  officially  reported."  In- 
junction suit  by  O.  M.  Williams  against  the 
Maysville  Telephone  Company.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Reversed. 
Allen  D.  Cole,  for  appellant  'Thos.  R.  Faister, 
for  appellee. 

HOBSON,  C.  J.  O.  M.  Williams  is  a  dentist 
living  at  Maysville,  where  .the  Maysville  Tele- 
phone Company  operates  a  telenhone  exchange 
and  telephone  system.  He  applied  to  the  com- 
pany to  put  a  telephone  in  his  residence,  which 
It  refused  to  do  unless  he  would  sign  a  contract 
to  keep  it  a  year.  He  declined  to  sign  such  a  con- 
tract and  thereupon  filed  suit  against  the  tele- 
phone company  to  obtain  a  mandamus  requiring 
the  telephone  company  to  put  in  the  telephone. 
The  circuit  court  dismissed  his  petition,  and  he 
appealed  to  this  court  where  the  judgment  was 
affirmed.  It  was  held  that  mandamus  was  not 
the  proper  remedy,  but  that,  if  the  api>ellant's 
petition  had  been  otherwise  sufficient,  under  his 
prayer  for  general  relief  the  court  should  have 
granted  him  a  mandatory  injunction.  It  was 
also  held  that  by  reason  of  certain  defects  set 
out  in  the  opinion  the  petition  was  insufficient 
to  sustain  a  mandatory  injunction.  See  Wil- 
liams V.  Maysville  Telephone  Company,  82  S. 
W.  995.  After  the  affirmance  of  that  case  Wil- 
liams filed  this  suit  against  the  telephone  com- 
pany to  obtain  a  mandatory  injunction,  incor- 
porating in  his  petition  all  the  allegations  that 
were  in  the  petition  in  the  former  suit,  and  in 
addition  all  the  allegations  which  had  been 
pointed  out  by  the  court  in  the  opinion  referred 
to  as  essential  to  a  cause  of  action.  The  circuit 
court. sustained  a  general  demurrer  to  his  i>eti- 
tion,  and,  he  having  declined  to  plead  further, 
dismissed  the  action,  and  he  appeals.  The  peti- 
tion contains  every  averment  that  was  held 
essential  to  a  cause  of  action  in  the  case  referred 
to,  and  for  the  reasons  given  in  that  opinion  the 
judgment  dismissing  his  petition  is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
the  circuit  court  to  overrule  the  demurrer  to 
the  i>etition. 


STATE  V.  MATZINGER.  (Supreme  Court 
of  Missouri,  Division  No.  2.  Dec.  12,  1905.) 
Appeal  from  Circuit  Court  Buchanan  County ; 
B.  J.  Casteel,  Judge.  William  Matzinger  was 
convicted  of  murder  in  the  second  degree,  and 
appeals.  Affirmed.  The  Attorney  General  and 
N.  T.  Gentry,  for  the  State. 

BURGESS,  P.  J.  On  the  23d  day  of  October, 
1903,  the  defendant  was  convicted  in  the  crim- 
inal court  of  Budianan  county  of  murder  in 
the  second  degree,  and  his  punishment  assessed 
at  60  years'  imprisonment  in  the  penitentiary, 
for  having  killed  and  murdered,  with  a  pistol, 
at  said  county,  on  the  10th  da^  of  July,  1903, 
one  Etta  May  Gillmore.  Defendant  appeals. 
No  bill  of  exceptions  was  filed  in  this  case;  so 
that  there  is  nothing  before  us  for  review,  ex- 
cept the  record  proper,  and  that  appears  to  be 
free  from  error.  The  judgment  should  be  af- 
firmed.   It  la  so  ordered.    All  concur. 
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STATE  ▼.  MORGAN.  (Supreme  Court  of 
Missouri,  Division  No.  2.  Nov.  21,  1905.) 
Appeal  from  Criminal  Court,  Buchanan  Coun- 
ty; B.  J.  Casteel,  Judge.  Harry  Morgan  was 
convicted  of  robbery,  and  appeals.  Affirmed. 
The  Attorney  Oeneral  and  N.  T.  Gentry,  for  the 
State. 

FOX,  J.  This  is  an  appeal  from  a  judgment 
of  conviction  in  the  Buchanan  county  criminal 
court  of  robbery  in  the  first  degree.  There  is 
no  bill  of  exceptions  preservinc  the  action  of 
the  court  during  the  progress  of  the  trial ;  hence 
we  can  only  review  the  record  proper.  We  find 
the  informatitm  in  this  cause  in  due  form,  char- 
ging the  defendant  with  the  offense  of  robbery 
m  such  terms  as  has  repeatedly  met  the  approval 
of  this  court  The  record  discloses  the  formal 
arraignment  of  the  defendant  and  a  plea  of  not 
guilty  entered,  trial  by  a  jury  impaneled  regular- 
ly in  accordance  with  the  provisions  of  the 
statute,  and  a  verdict  returned  finding  the  de- 
fendant guilty  of  the  offense  as  charged,  and 
assessinf^  his  punishment  at  ten  years  in  the 
penitentiary.  A  careful  examination  of  the 
record  discloses  no  error.  Therefore  the  judg- 
ment should  be  affirmed ;  and  it  is  so  ordered. 
All  concur. 


STATE  y.  ROBERTS.  (Supreme  Coart  «f 
Missouri,  Division  No.  2.  Nov.  21,  1905.) 
Appeal  from  Criminal  Court,  Buchanan  Coun- 
ty; B.  3,  Casteel,  Judge.  Ijouis  Roberts  was 
convicted  of  burglary,  and  appeals.  Affirmed. 
The  Attorney  Oeneral  and  N.  T.  Gentry,  for 
the  State. 

GANTT,  J.  At  the  adjourned  June  term,  1908, 
of  the  criminal  court  of  Buchanan  countj.  Mo., 
the  prosecuting  attorney  of  said  county  filed  an 
information,  duly  verified,  charging  the  defend- 
ant, Louis  Roberts,  with  burglary  by  bre»icing 
into  and  entering  a  building  in  said  county,  the 
property  of  one  T.  C.  Augustine,  on  the  5th  day 
of  October,  1903.  The  defendant  was  duly  ar- 
raigned and  entered  his  plea  of  not  guilty,  and 
at  the  same  term  he  was  put  upon  his  trial 
before  a  jury  and  convicted,  and  his  punishment 
assessed  at  three  years  in  the  penitentiary.  In 
due  time  be  filed  his  motions  for  new  trial  and 
in  arrest  of  judgment,  which  were  taken  up  and 
considered  by  the  court  and  overruled,  and  there- 
upon he  was  sentenced  in  accordance  with  the 
verdict  of  the  jury.  At  the  same  term  he  prayed 
an  appeal,  which  was  allowed,  to  this  court, 
and  he  was  given  leave  to  file  his  bill  of  excep- 
tions during  the  next  term  of  the  court.  He 
filed  no  hill  of  exceptions,  and  the  record  was 
certified  to  this  court  on  the  4th  of  August, 
1905.  There  is  nothing  before  us  for  review, 
except  the  record  proper ;  and,  as  the  informa- 
tion is  sufficient,  and  no  error  appears  in  the 
impaneling  of  the  jury  or  other  proceedings 
of  the  court,  and  the  verdict  and  iudgmeut  are 
in  proper  form,  the  judgment  must  be,  and  is, 
affirmed. 

BURGESS,  P.  J.,  and  FOX,  J.,  concur. 


STATE  V.  SPARKS.  (Supreme  Court  of 
Missouri.  Division  No.  2.  Nov.  21,  1905.) 
Appeal  from  Circuit  Court,  Morgan  Otunty. 
Walter  Sparks  was  convicted  of  an  assault 
with  intent  to  kill,  and  appeals.  Affirmed.  The 
Attorney  General  and  N.  T.  Gentry,  for  the 
State. 

FOX,  J.  This  cause  is  here  upon  appeal  by 
the  defendant  from  a  judgment  of  conviction  in 
the  Morgan  county  circuit  court  of  an  assault 
with  intent  to  kill.  The  judgment  in  this  cause 
is  predicated  upon  an  information  bv  the  prose- 
cuting attorney  of  Morgan  county  charging  the 
defendant  with  an  assault  with  intent  to  kill 


one  R.  E  Wendleton.  The  Informatiun  a]a» 
charged  Frank  Sparks  and  John  Hickam.  Jr.. 
as  being  present,  aiding,  abetting,  assisting,  and 
commanding  the  said  Walter  Sparks  to  do  sod 
commit  the  offense  charged.  Upon  the  trial 
by  a  jury  they  returned  a  verdict  of  gnflty  as  t» 
Walter  Sparks,  and  assessed  his  pnnishment  at 
a  fine  of  $100,  and  a  verdict  of  not  guilty  as  to 
Frank  Sparks  and  John  Hickam,  Jr.  There 
was  no  bill  of  exceptions  filed  in  this  canse 
preserving  the  action  of  the  court  during  tie 
progress  of  the  trial;  hence  there  is  nothini 
before  us  for  review,  except  the  record  proper. 
We  have  carefully  considered  the  reooi^.  and 
find  the  Information  properly  charges  the  offense 
and  that  the  defendant  was  duly  arraigned  and 
entered  his  plea  of  not  guilty.  A  trial  was  had 
by  a  jury  regularly  impaneled,  and  a  verdict 
of  guilty  returned,  assessing  the  punishment  u 
heretofore  stated.  We  are  unable  to  discom 
any  substantial  error  in  the  record  before  na. 
Therefore  the  judgment  of  the  trial  oonrt  sbooid 
be  affirmed ;  and  it  is  so  ordered.    All  ooncnr. 


CARROLL  T.  STATE.  (Court  of  Crimioal 
Appeals  of  Texas.  Nov.  1,  1905. )  Appeal  boa 
District  Court,  San  Augustine  County ;  Jaa.  I. 
Perkins,  Judge.  Etta  Carroll  was  ecavicted  o( 
living  in  adultery,  and  appeals.  Affirmed 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted, 
of  living  in  adultery,  and  her  paniahment  ai- 
sessed  at  a  fine  of  $160;  hence  this  appeal 
There  are  no  bills  of  exception  in  the  record 
The  on^  question  presented  for  review  is  aa  to 
the  sufficiency  of  the  evidence  to  sustain  the 
conviction.  Without  here  reciting  the  tastimooj 
on  the  part  of  the  state,  we  hold  that  the  ttof 
is  sufficient  to  sustain  the  verdict.  The  jod(- 
ment  is  accordingly  affirmed. 

DAVIDSON,  P.  J.,  absent. 


Ex  parte  GREGG.  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  1,  1905.)  Appeal  from 
District  Court,  Galveston  County;  J.  K.  P. 
Gillaspie,  Judge.  Application  by  8.  Turner 
Gregg  for  a  writ  of  habeas  corpus.  From  a 
judgment  remanding  him  to  custody  without 
bail,  he  appeals.  Reversed.  W.  F.  Kelly,  for 
appellant  Howard  Martin,  Asst  Atty.  GetL. 
for  the  State. 

BROOKS,  J.  Appellant  being  onder  indict- 
ment for  murder,  sued  out  the  w^rit  of  habeas 
corpus  before  the  district  judge,  and  upon  trial 
was  remanded  to  custody  without  t>ail,  and  from 
this  judgment  he  appeals.  We  think  the  eri- 
dence  is  of  that  character  as  authorized  bail. 
and  applicant's  bail  is  accordingly  fixed  at  the 
sum  of  $5,000.  The  judgment  is  accordinfl; 
reversed,  and  when  appellant  baa  given  bail  in 
the  sum  indicated,  conditioned  in  the  terms  of 
the  law,  he  shall  be  released  from  custody. 

DAVIDSON.  P.  J.,  absent 


HOLMAN  T.  STATE.  (Court  of  Crimfaial 
Appeals  of  Texas.  Nov.  1,  IMS.)  Appeal  from 
District  Court  San  Auniatine  County ;  Jas.  1. 
Perkins,  Judge.  Boog  Holman  was  convicted  o( 
violating  the  local  option  law,  and  appeals 
Affirmed.  Howard  Martin,  Asst  Atty.  Geo.. 
for  the  State. 

BROOKS,  J.  This  conviction  is  for  violatinj 
the  local  option  law.  The  evidence  for  the  state 
supports  the  conviction.  Appellant's  testimonT 
controverts  the  state's  case.  The  jury  has  pas>- 
ed  upon  the  sufficiency  of  the  evidence  and 
found  appellant  guilty.  We  think  the  evidence 
amply  supports  Uieir  finding.  The  judgment  i* 
affirmed. 

DAVIDSON,  P.  J.,  absent 
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JACKSON  T.  STATU  (Court  of  Criminal 
Appeals  of  Texas.  Not.  16,  1005.)  Appeal 
from  Diatrict  Court,  Bell  County ;  Jno.  M. 
Furman,  Judge.  Ed  Jackson  was  convicted  of 
theft,  and  he  appeals.  Affirmed.  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  the  theft  of  property  over  the  value  of  $50, 
and  his  j>unishment  fixed  at  confinement  in  the 
l>enitentiarT  for  a  term  of  six  years.  There  is 
neither  bill  of  exceptions  nor  motion  for  new 
trial  in  the  record.  The  only  question  presented 
is  as  to  the  suffidennof  Uie  evidence  to  sup- 
port the  conviction.  While  the  evidence  Is  cir- 
cumstantial, still  in  oar  opinion  It  is  amply 
safficient  to  support  the  findmg  of  the  jury,  and 
we  will  not  disturb  it.  The  judgment  Lb  accord- 
ingly affirmed. 


JACKSON  ▼.  STATE.  (Court  of  Criminal 
Appeals  of  Texan.  Nov.  IS,  1905.)  Appeal  from 
District  Court,  Bell  County :  Jno.  M^  Furman, 
Judge.  Ed  Jackson  was  convicted  of  burglary, 
and  he  appeals.  Afiirmed.  Howard  Martin, 
Asst.  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  This  conviction  is  for  burglary ; 
the  punishment  assessed  being  confinement  in 
the  i>enitentiary  for  a  term  of  eight  years. 
There  Is  neither  bill  of  exceptions  nor  motion 
for  new  trial  in  the  record.  The  evidence,  though 
circumstantial,  amply  supports  the  verdict  of 
the  jury.  No  error  is  manifest,  and  the  judg- 
ment is  affirmed. 


liOVB  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  15,  19050  Appeal  from 
District  Court,  San  Augustine  Comity ;  Jas.  I. 
Perkins,  Judge.  William  Love  was  convicted 
of  violatingtbe  local  option  law,  and  he  appeals. 
Affirmed.  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

DATIDSON,  P.  J.  Conviction  for  violating 
the  local  option  law.  The  only  question  pre- 
sented is  the  sufficiency  of  the  evidence.  Gar- 
ner testified  that  lie  obtained  whisky  from  ap- 
pellant, paying  therefor  the  sum  of  one.dollair. 
The  transaction  is  denied  by  appellant,  who 
testified  in  his  own  behalf.  The  cross-examina- 
tion of  the  state's  witness  brought  the  case 
within  the  rule  laid  down  by  Hilliard  v.  State, 
87  S.  W.  821,  13  Tex.  Ct  Rep.  520 ;  Dunn  v. 
SUte,  86  S.  W.  826,  12  Tex.  Ct.  Rep.  803; 
Beall  V.  State,  86  S.  W.  334,  12  Tex.  Ct.  Rep. 
801.    The  judgment  is  affirmed. 


McDUFF  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Oct  18,  1905.)  Appeal 
from  District  Court,  Gregg  County ;  Richard  B. 
Lievy,  Judge.  Ed  McDuS  was  convicted  of 
burglary,  and  he  appeals.  Affirmed.  F.  B. 
Martin,  for  apjiellant.  Howard  Martin,  Asst. 
Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  given  three  jrears  in  the  peniten- 
tiary. There  are  neither  bills  of  exception  nor 
rriticisms  of  the  court's  charge  in  the  record. 
The  only  question  insisted  upon  is  the  insuffi- 
ciency ot  the  evidence  to  support  the  verdict 
of  the  jury.  The  evidence  is  amply  sufficient  to 
support  the  conviction.  The  judgment  is  af- 
firmed. 


REID  V.  STATE.  (Court  of  Criminal  Ap- 
mals  of  Texas.  Oct  25,  1905.)  Appeal  from 
Camp  County  Court;  J.  D.  Bass,  Judge.  Andy 
Reid  was  convicted  of  violating  the  local  option 
taw,  and  he  appeals.    Affirmed.    Rehearing  de- 


I  nied,  November  22,  1906.  M.  Reynolds,  for  ap- 
,  pellant.  Howard  Martin,  Asst  Atty.  Gen.,  for 
!  the  State. 

HENDERSON,  J.  This  oonvletion  is  for 
violating  the  local  option  law;  the  punishment 
assessed  being  a  fine  of  $100  and  60  days'  con- 
finement in  tbe  county  jail.  The  record  is  be- 
fore us  without  statement  of  facta  or  bill  of  ex- 
ceptions. The  grounds  of  the  motion  for  new 
trial  cannot  be  reviewed  without  the  facte.  No 
error  la  apparent,  and  tbe  judgment  is  affirmed. 


Ex  parte  YOUNG.  (Court  of  Criminal  Ap- 
peals of  Texas.  Oct  25,  1905.)  Appeal  from 
District  Court  Kerr  County ;  R,  H.  Bumey, 
Judge.  Application  by  David  Young  to  be  ad- 
mitted to  bail  pending  a  charge  of  murder. 
From  an  order  denying  the  application,  appli- 
cant appeals.  Reversed.  Leie  Wallace  and 
Will  A.  Morriss,  for  appellant.  Howard  Mar- 
tin, Asst  Atty  Gen.,  for  the  State. 

HENDERSON,  J.  This  is  an  appeal  from  an 
order  of  the  district  judge  refusing  applicant 
bail  on  a  charge  of  murder  by  complaint  filed 
in  the  justice's  court;  the  justice  having  pre- 
viously refused  applicant  bail.  We  have  exam- 
ined the  record  carefully,  and  in  our  opinion 
applicant  is  entitled  to  bail,  which  is  fixed  at 
the  sum  of  $2,500,  and  upon  giving  bail  in  that 
sum,  under  the  terms  and  conditions  of  the  law, 
the  officer  having  him  in  custody  will  release- 
him.  The  judgment  is  accordingly  reversed,  and 
bail  fixed  at  $2,500. 


HARGIS  V.  liLANO  NAT.  BANK.  (Court 
of  Civil  Appeals  of  Texas.  Nov.  15,  1905.)  Ap- 
peal from  Llano  County  Court:  A.  E.  Moore. 
Judge.  Action  between  M.  M.  Hargis  and  the 
Llano  Nat  Bank.  From  a  judgment  for  tbe  lat- 
ter, the  former  appeals.  Affirmed.  Flack  & 
Dalrymple  and  Chas.  L.  Lauderdale,  for  ap- 
pellant   Slator  &  Oatman,  for  appellee. 

FISHER,  C.  J.  We  find  no  error  in  tbe  rec- 
ord, and  the  judgment  is  affirmed. 


McCORD-COLLINS  COMMERCE  CO.  ▼. 
WEAVER.  (Court  of  Civil  Appeals  of  Texas. 
Oct  18,  1905.)  Appeal  from  Hamilton  County 
Court;  J.  W.  Warren,  Judge.  Action  between 
the  McCord-CoUins  Commerce  Company  and 
E.  F.  Weaver.  From  the  judgment  the  former- 
appeals.  Afiirmed.  Morgan  Bryan,  for  appel- 
lant. Silas  R.  Allen,  H.  A.  Allen,  and  W.  T. 
Allen,  for  appellee. 

FISHER,  C.  J.    We  are  of  the  opinion  that' 
the  court  correctly  held  that  the  four-year  stat- 
ute of  limitations  applied  ta  the  plaintifE's  ac- 
tion.   Judgment  affirmed. 


THOMASSON  v.  MEROANTILB  TOWN 
MUT.  INS.  CO.  (St  Louis  Court  of  Appeals. 
Missouri.  Sept  80,  1905.)  Dissenting  opinion^ 
For  majority  opinion,  see  88  S.  W.  564. 

BLAND,  P.  J.  I  think  the  majority  of  the 
court  has  misapprehended  the  office  of  a  plea 
in  abatement  under  our  Code  of  Civil  Pro- 
cedure. As  I  understand  the  Code,  this  plea 
may,  as  at  common  law,  overthrow  or  destroy 
the  entire  suit,  or  it  may,  as  in  equity,  be  a 
dilatory  plea,  and  simply  postpone  the  suit  and 
hold  it  in  abeyance.  This  happens  as  well 
where  there  is  a  defective  service  of  summons 
on  the  defendant  as  where  there  is  a  defect 
of  parties  plaintiff  or  defendant  to  the  suit, 
and  it  seems  to  me  that  it  is  as  permissible- 
to  set  up  the  one  as  the  other  in  tne  answer 
for  the  purpose  of  suspending  the  suit  until 
the  defect  is  remedied.  A  legal  return  of 
service  of  summons  on  a  defendant,  unless 
waived  by  his  personal  appearance  is  essential 
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to  confer  jorisdictloii  as  to  the  person,  and  in 
Meyer  v.  Insurance  Obmpany,  184  Mo.  loc. 
■cit  487,  88  S.  W.  480,  the  court  says:  "It  is 
proper  here  to  say,  however,  that  under  the 
present  practice  in  this  state  a  defendant  can 
unite  in  the  same  pleading  a  plea  to  the  juri»- 
diction,  as  to  the  person  as  well  as  to  the 
subject-matter,  with  a  plea  to  the  merits,  and 
that  he  does  not  thereby  waive  the  question 
of  jurisdiction   of  tti«  court."    If  this   is  so, 


then  the  defendant,  by  uniting  In  its 
it»  plea  to  the  jurisdiction  of  the  court  wltli 
its  plea  to  the  merits,  did  not  waive  the 
question  of  jurisdiction  of  the  conft  over  its 
person.  The  majority  opinion  holds  to  the 
contrary.  I  think  this  holding  is  opposed  to 
the  Meyer  Case,  which  is  the  latest  expression 
of  the  Supreme  Court  upon  the  subject  For 
these  reasons  I  think  the  case  should  be  cer- 
tified to  the  Supreme  Court  for  final  decision. 


BitD  or  Oases  in  Vol.  88. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  St  2,  S. 
Of  road  dedicated  to  public  use,  see  "Dedica- 
tion," I  2. 
Of  tax  proceedings,  see  "Taxation,"  |  5. 

ABATEMENT  AND   REVIVAL 

Judgment  as  bar  to  another  action,  see  "Jndg^ 
ment,"  |  6. 

Of  action  for  defamation,  see  "Libel  and  Slan- 
der," S  1. 

Plea  in  abatement  for  nonjoinder  of  parties,  see 
"Parties,"  (  2. 

Bight  of  action  l^  or  against  personal  repre- 
sentative, see  ''Executors  and  Administra- 
tors," I  8. 

I    1.    Tnmsfer    or    derolntlom    of    title, 
right.  Interest,  or  liability. 

The  successors  of  magistrates  constituting 
one  fiscal  court  at  the  date  of  a  rule  nisi,  direct- 
ing erection  of  a  courthouse,  may  be  brought 
before  the  circuit  court,  and  the  rule  made 
absolute  against  them. — Fiscal  Court  of 
Marion  County  v.  Marion  Circuit  Court  (Ky.) 
704. 

ABDUCTION. 

S    1.    Proseentlom  and  pnnlsluaieat. 

Evidence  held  to  warrant  a  conviction,  under 
Ky-  St  1903,  f  1158,  of  detaining  a  woman  for 

Jorpose  of  having  carnal  knowledge  of  her. — 
ones  V.  Commonwealth  (Ey.)  174. 

ABSENCE. 

Creating  presumption  of  death,  see  "Death," 

ABSENTEES. 

Want  of  administration  on  estate  of  absentee 
as  ground  for  denying  partition,  see  "Parti- 
tion," i  1. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  Iinproye- 
ments,  see  "Municipal  Corporations,"  f  8. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  pnblic  use,  see  "Eminent  Do- 
main," Si  2,  4. 

On  highways,  see  "Highways,"  S 1- 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," S  10. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  g  1. 


Of  insurance  policy,  see  "Insurnnee,"  S  3. 
Of  resignation  of  officer,  see  "Offlcers,"  * 


SL 


ACCESSION. 

to  real  property,  see 
"Con- 


ACCESSORIES. 

See  "Rape,"  1 1. 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  SS  5, 13. 
Cause  of  death,  see  "Death,"  S  2. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  SetUement";  "Payment"; 

"Release." 
As  defense  in  action  to  foreclose  mortgage,  see 

"Mortgages,"  S  2. 

*A  defense  of  accord  and  satisfaction  must 
be  specially  pleaded,  and  cannot  be  set  up 
under  the  general  issue  or  a  plea  of  not  guilty. — 
Gossett  V.  Southern  Ry.  Co.  (Tenn.)  737. 

*A  release  of  the  balance  due  on  a  judg- 
ment held  supported  by  a  consideration. — ^Waro, 
Murray  &  Co.  ▼.  Young  (Tex.  Civ.  App.)  456. 

ACCOUNT. 

See  "Account,  Action  on." 

Accounting  between  partners,  see  "Partner- 
ship," S  4. 

Accounting  by  agent,  see  "Principal  and  Agent," 
S2. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  S  6- 

Accounting  by  guardian  of  infant,  see  "Guardi- 
an and  Ward,^'  S  3. 

Belonging  to  decedent's  estate,  see  "Descent 
and  Distribution,"  S  1. 

By  mortgagee  on  foreclosure  of  mortgage,  see 
"Mortgages,"  S  1. 

Competency  of  witness  on  partnership  account- 
ing, see  "Witnesses,"  S  1. 

Trial  by  court  of  suit  for  accounting,  see 
"Trl«X"  S  13.  .  . 

ACCOUNT,  ACTION  ON. 

In  an  action  on  account  made  out  against 
a  third  person,  the  variance  between  the  ac- 
count and  the  affidavit,  charging  defendant 
with  liability  thereon,  AeW  immaterial. — Peli- 
can Lumber  Co.  v.  Johnson  Mercantile  Co. 
(Tex.  Civ.  App.)  430. 

ACCRETION. 

See  "Navigable  Waters,"  S  2;  "Waters  and 
Water  Courses,"  S  1. 

Ejectment  to  recover  accretion,  see  "Eject- 
ment," S  2. 

ACKNOWLEDGMENT. 


Annexation  of  personal    to  real  property,  see    Operation  and  effect  of  admissions  as  evidence, 

"Improvements."  see  "Criminal  Law,"  S  »;  "Evidence,"  <  6. 

Intermixture  of  goods  of  same  kind,  see  "Con-    Operation  and  effect  of  admissions  as  ground  of 
fusion  of  Goods."  I     estoppel,  see  "Estowel,"  I  1. 

*  Point  aiuiotated.    8e«  srllalma, 
»&W.— 72  (1137) 
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ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Bar  by   former  adjudication,   see  "Judgment," 

§6. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Set-off,  see  "Set-off  and  Counterclaim." 

AeUona  between  parties  tn  particular  relations. 

See  "Landlord  and  Tenant,"  I  3;  "Master  and 
Servant,"  K  8-13;  "Prindpal  and  Agent,"  {2; 
"Vendor  and  Purchaser,"  H  2,  3. 

Co-tenants,  see  "Partition,"  §  1. 

Partners,  see  "Partnership  "  §  4. 

Pledgor  and  pledgee,  see   'Pledges." 

Actions  bu  or  against  particular  Classes  of 
parties. 

See  "Brokers,"  §  2 :  "Carriers,"  »  4-15 ;  "Exec- 
utor and  Administrators,"  S  o;  "Infants,"  | 
3;  "Innkeepers";  "Municipal  Corporations,"  § 
11:  "Notaries";  "Parent  and  Child";  "Princi- 
pal and  Agent,"  g  3;  "Railroads,"  U  2,  6-10; 
"Street  Railroads,"  {  1. 

Assignees,  see  "Assignments,"  §  2. 

Connecting  carrier,  see  "Carriers,"  §§  5,  7. 

IMstributees,  see  "Descent  and  Distribution," 
«1. 

Employers,  see  "Master  and  Servant,"  S  14. 

Remaindermen,  see  "Remainders." 

Stockholders,  see  "Corporations,"  $  2. 

Sureties,  see  "Principal  and  Surety,"  f  4. 

Taxpayers,  see  "Municipal  Corporations,"  g  12. 

Actions  relaUna  to  particular  species  qf  property 
or  estates. 

See  "Remainders." 

Accretion,  see  "Waters  and  Water  Courses,"  i  1. 

Particular  causes  or  grounds  of  action. 

See  "Assault  and  Battery,"  §  1;  "Bills  and 
Notes,"  g  3;  "Death."  g  2;  "Forcible  Entry 
and  Detainer."  ft  1 ;  "Fraiid."  1 2 ;  "Insurance," 
If  13,  14:  "libel  and  SIhikIpi,"  g  1;  "Malicious 
Prosecution,"  J  2;  "NeBligeiite."  gg  4-6;  "Rail- 
roads," 8  8;  "Taxation,"  g  T;  "Torts";  "Tres- 
pass"; "TroitT  ;aui  CoriTerston,"  g  1;  "Work 
and  Labor." 

Alienation  of  affections,  see  "Husband  and 
Wife,"  i  4. 

Allowing  growth  of  noxious  weeds,  see  "Agricul- 
ture." 

Breach  of  contract,  see  "Contracts,"  g  5; 
"Sales,"  g  7;  "Vendor  and  Purchaser,"  go. 

Breach  of  contract  for  transportation  of  live 
stock,  see  "Carriers,"  g  7. 

Breach  of  contract  for  transportation  of  pas- 
senger, see  "Carriers,"  g  10. 

Breach  of  mining  lease,  see  "Mines  and  Min- 
erals," g  1. 

Breach  of  warranty,  see  "Sales,"  g  8. 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  g  5. 

CompensBtion  of  agent,  see  "Principal  and 
Agent,"  i  2. 

Compensation  of  broker,  see  "Brokers,"  {  2. 

Delay  in  delivery  of  goods  shipped,  see  "Car- 
riers," g  4. 

Discbarge  from  employment,  see  "Master  and 
Servant,"  g  1. 

Ejection  of  passenger,  see  "Carriers,"  I  14. 

Enforcement  of  right  to  attend  school,  see 
"Schools  and  School  Districts,"  g  1. 

Failure  of  railroad  to  construct  proper  culverts, 
see  "Railroads,"  g  2. 

Blowage  of  land,  see  "Waters  and  Water 
Courses,"  {  4. 


*  Polat  aaaotated.    8«*  ayllabiM. 


Injuries  from  surface  waters,  see  '^a.tm  and 
Water  Courses,"  |  2. 

Injuries  to  animals  caused  bv  operation  of  rail- 
road, see  "Railroads,"  g  10. 

Injuries  to  crops  on  demised  premises,  aee 
"Landlord  and  Tenant,"  g  3. 

Injuries  to  live  stock  in  transit,  see  "Carriers," 
4  7. 

Liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," gg  2,  5. 

Loss  of  property  of  guest,  see  "Innkeepers." 

Loss  of  services,  see  "Parent  and  Child." 

Municipal  taxes,   see  "Municipal  Corporations," 

Notarial  bond,  see  "Notaries." 

Obstruction  of  highway,  see  "Highways,"  1 1. 

Overcharge  by  carrier,  see  "Carriers,"  g  6. 

Personallnjories,  see  "Carriers,"  g  12;  "Dam- 
ages," gg  5-7:  "Master  and  Servant,"  gg  8-13: 
"Municipal  Corporations,"  g  11;  "Nuisance," 
g  1;  "Bailroads,''gg  7,  9. 

Price  of  goods,  see  "Sales,"  {  7. 

Price  of  land,  see  "Vendor  and  Pnrchaaer,"  1 6. 

Recovery  of  earnest  money,  see  "Vendor  and 
Purchaser,"  g  3. 

Recovery  of  goods  by  buyer,  see  "Sales,"  |  8. 

Recovery  of  land  sold  by  vendor,  see  'Vendor 
and  Purchaser,"  g  5. 

Recovery  of  payment,  see  "Payment,"  I  3. 

Recovery  of  tax  paid,  see  "Taxation,"  |  S. 

Rent,  see  "Landlord  and  Tenant,"  |  4. 

Rescission  of  contract  for  sale  of  goods,  see 
"Sales,"  g  8. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," g  4. 

Wrongful  attachment,  see  "Attachment,"  %  3. 

Wrongful  death  caused  by  operation  of  street 
railroad,  see  "Street  Railroads,"  g  1. 

Particular /omw  of  actum. 

See  "Account,  Action  on";  "Ejectment":  "Tres- 
pass," g  1;  "Trespass  to  Try  Title";  'Trover 
and  Conversion." 

Particular /oriM  <i^  special  reUtf. 

See  "Divorce";  "Injunction";  "InteriJeader"; 
"Marshaling  Assets  and  Securities";  "Parti- 
tion," g  1;  "Quieting  Title." 

Accounting  by  agent,  see  "Principal  and  Acent.'' 
g2. 

Admeasurement  or  assignment  of  dower,  see 
"Dower/'  g  2. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Dissolution  of  corporation,  see  "Corporations.'' 
g6. 

Enforcement  of  right  to  subrogation,  see  "Sub- 
rogation." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  4. 

Establishment  and  enforcement  of  rigjit  of 
homestead,  see  "Homestead,"  t  4. 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  i  3. 

Establishment  of  boundaries,  see  "Boundaries." 
I  2. 

Establishment  of  will,  see  "Wills,"  S  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  f  2. 

Reformation  of  written  instrument,  see  Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Rescission  of  contract  for  sale  of  realty,  t«e 
"Vendor  and  Purchaser,"  g  2. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  g  8. 

Setting  aside  judgment  allowing  claim  agair.^t 
decedent's  estate,  see  "Executors  and  Adnui^ 
istrators,"  g  8. 

Setting  aside  will,  see  "Wills,"  g  2. 
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ParHculor  proctediimt  in  euMont. 

See  "Appearance";  "Continuance";  "Costs"; 
"Damages";  "Deposidons" ;  "Dismissal  and 
Nonsuit";  "Evidence";  "Execution";  "Judg- 
ment"; "Judicial  Sales";  "Jury";  "limitation 
of  Actions";  "Parties";  "Pleading":  "Pro- 
cess"; "Removal  ot  Causes";  "Trial"; 
"Venue." 

Default,  see  "Judgment,"  {  2. 

Verdict,  see  "Trial,"  g  12. 

.PorticuZar  remedies  in  or  ineident  to  aettoiu. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion"; "Sequestration";  "Tender." 

Notice  of  pendency  of  action,  see  "Us  Pen- 
dens." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
«S. 

i*rooeedin<r«  in  exerciee  of  special  jurisdictions. 

Courts  of  limited  jurisdiction    in    general,    see 

"Courts,"  i  8. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  In  equity,  see  "Equity." 

Review  of  i>roceedi?i0S. 

See  "Aimeal  and  Error";  "Certiorari";  "Equi- 
ty," f  3;  "Brceptions,  BiU  of";  "Nevf  Trial." 

i   1.    X«t«y«  and  form. 

In  an  action  against  a  carrier  on  a  contract  of 
shipment  for  delay  in  delivering  the  goods,  an 
allegation  that  defendant  was  guilty  of  negli- 
gence did  not  convert  the  action  from  one  ex 
contractu  into  one  ex  delicto. — Chicago  &  E. 
I.  B.  Co.  V.  Chestnut  Bros.  (E^.)  298. 

An  action  by  a  party  to  a  contract  under 
-which  bonds  were  pledged  with  defendants  to 
recover  damages  for  a  wrongful  repledge  held 
one  sounding  in  tort. — Interurban  Const.  Co. 
V.  Hayes  (Mo.  Sup.)  927. 

f  S.    Joinder,     spUttliis,     aoasolldatloa, 
•md  seTeranoe. 

One  suing  on  a  fire  policy  which  misdescribes 
the  building  in  which  the  property  insured  was 
located  need  nftt,  in  order  to  recover,  first  se- 
cure a  reformation  of  the  policy. — JSltna  Ins. 
Co.  V.  Brannon  (Tex.  Sup.)  1057. 

f  8.    Oommeaoeaeiit,    proaeevtloii,    and 
termination. 

*Platntiff  held  not  entitled  to  show  acquisi- 
tion after  filing  of  the  petition  of  an  interest 
in  the  cause  of  action. — St.  Louis  Southwestern 
Hy.  Co.  of  Texas  ▼.  Jenkins  (Tex.  Civ.  App.) 
1106. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  f  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  in  general,  see  "CovtrtB,"  ^  2. 
Oi>eration  and  effect  of  former  adjudication,  see 
^'Judgment,"  §{  6.  7. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  (  2. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
"Asirignments  for  Benefit  of  Creditors,"  S  1. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 


Of  estate  of  ward,  see  "Guardian  and  Ward," 

S2. 
Of  trust  property,  see  "Trusts,"  {  2. 

ADMISSIONS. 

Ab  evidence  in  civil  actiona,  see  "Evidence,"  i  6. 
As    evidence    in     criminal     prosecutions,     see 

"Criminal  Law,"  {  9. 
Instruction   relating   to,   on   trial   of  criminxU 

prosecution,  see  "Criminal  Law,"  (  20. 
To  prevent  continuance   in  criminal  cases,  see 

"Criminal  Law,"  {  14. 


ADULTERATION. 


See  "Food." 


ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "limitation  of  Actions." 

Against  remaindermen,  see  "Remainders." 

By  co-tenant,  see  "Tenancy  in  Common,"  {  1. 

Sale  of  land  in  adversepossession  of  another  as 
cbampertous,  see  "Champerty  and  Mainte- 
nance." 

I  I.    Xatnre  and  reavlaltea. 

Natural  barriers  may  be  taken  advantage  of 
in  constructing  inclosures  of  land. — Dowdle  T. 
Wheeler  (Ark.)  1002. 

Possession  of  land  held  not  sufficient  to  con- 
stitute adverse  possession. — Dowdle  v.  Wheeler 
(Ark.)  1002;  Thomas  v.  Dowdle  (Ark.)  1004. 

'Occasional  cutting  trees  by  person  claiming 
title  Acid  to  show  no  rl|;ht  as  against  persons 
in  actual  adverse  possession  under  deeds  of  rec- 
ord.— Rogers  v.  Cuyler  (Ky.)  2. 

*A  parol  division  of  land,  followed  by  ad- 
verse possession  of  the  shares  by  the  respec- 
tive parties  for  15  years,  is  conclusive. — Caudill 
V.  Bayes  (Ky.)  114. 

*Where  a  mother  and  son  lived  together  on 
land,  neither  could  claim  title  by  adverse  pos- 
session as  against  the  other. — Irvine  v.  Irvine 
(Ky.)  193. 

Possession  held  not  indispensable  to  the  pre- 
sumption of  a  grant  in  countries  where  the 
lands  are  largely  unsetUed. — Arthur  v.  Ridge 
(Tex.  OiT.  App.)  15. 

S   2.    Pleadlns,  OTidenee,  trial,  and  r»> 
•vievr. 

Facts  held  sufficient  to  justify  a  finding  of  a 
presumed  grant  of  certain  land  in  controversy. 
— Arthur  v.  Ridge  (Tex.  Civ.  App.)  15. 

ADVERTISEMENT. 

Prescriptive  right  to  use  wall  for  advertising 
purposes,  see  "Easements,"  $  1. 

AFFIDAVITS. 

See  "Deporitions." 

Impeachment  of  witness,  see  "Witnesses,"  |  3. 

Of  notaries,  see  "Notaries." 

/rh  particular  prt>ceedin0«. 
See  "Appeal  and  Error,"  »  4,  13,  17;  "Forcible 


Entry  and  Detainer,' 


?l.^' 


*  Point  annotated.    See  syllalme. 


Disqualification  of  judge,  see  "Judges,"  I  2. 
For  appeal  in  criminal  prosecution,  see  "Criaol- 
nal  Law,"  {  28. 
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For  change   of  renne  in   criminal  proBecutions, 

see  "Criminal  Law,"  §  2. 
For  continuance  in  criminal  cases,  see  "Orimi- 

nal  Law,"  8  14. 
Verification  of  claim  against  decedent's  estate, 

Me  "Bzecnton  and  Administrators,"  {  8. 

AGENCY. 

See  "Principal  and  Agent" 

AGGRAVATION. 

Of  damages,  see  "Damages,"  {  1. 

AGISTMENT. 

liiability  of  widow  for  deceased  hnsband^s  breach 
of  contract,  see   "Descent  and  Distribntion," 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

At  common  law  an  action  will  not  lie  against 
ft  railroad  for  allowing  noxious  weeds  to  grow 
on  its  right  of  way,  nnleas  it  actually  convey- 
ed the  noxious  seed  to  the  adjoining  premises. 
— San  Antonio  &  A.  P.  Ry.  Co.  t.  Boms  (Tex. 
av.  App.)  21. 

An  action  against  a  railroad  for  permitting 
Johnson  grass  to  grow  may  be  maintained  un- 
der the  statute,  without  showing  negligence. — 
San  Antonio  &  A.  P.  Ry.  Co.  t.  Bums  (Tex. 
Civ.  App.)  21. 

A  railroad  company  is  not  liable  tor  allowing 
Johnson  grass  on  its  right  of  way,  notwith- 
standing the  adjoining  owner  permits  grass 
communicated  from  the  right  of  way  to  mature 
on  his  own  premises. — San  Antonio  &  A.  P. 
Ry.  Go.  T.  Bnms  (Tex.  Cir.  App.)  21. 

AIDER  BY  VERDICT. 

In  dTil  actions,  see  "Pleading,"  <  & 

ALIENATION. 

Of  aftections,  see  "Husband  and  Wife,"  f  4. 
Suspension  of  jpower  of   alienation  of  property, 
see  "Perpetuities." 

ALIENS. 

See  "Indians." 

I   1.    Natnrallutloii. 

The  state  held  not  entitled  to  Intervene  in 
a  proceeding  to  admit  an  alien  to  citizenship 
and  procure  a  vacation  of  the  Judgment  be- 
cause procured  by  fraud  and  perjury. — Peter- 
sen T.  State  (Tex.  Civ.  App.)  81. 

ALLOWANCE. 

Of  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  4. 

ALTERATION. 

Of  geographical  or  political  division^  see  ''Mu- 
nicipal Corporations,"  {  1;  "Schools  and 
School  Districts,"  §  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Befitmation  of  Instmmenta." 


In  deed,  see 


AMBIGUITIES. 

"Deeds,"  I  1. 

AMENDMENT. 


See 


or  particular  legul  prooeedfiigik 
"Judgment,"  {  8;  "Pleading,"  {  5. 


writ  of 


oads,  see  "Rail. 


Application  for  rehearing  on  appeal   or 
error,  see  "Appeal  and  Error,''  {  17. 

Application  for  writ  of   error,  see  "Appeal  and 
Error,"  1 4.  .  ,r^ 

Bringing  in  necessary  party  by,  see  "Parties," 

Record  on  appeal  in    criminal  prosecution,  sea 
"Criminal  Law,"  {  2a. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional    antount,    see    "Coart%"    I    4: 
"Equity,"  II. 

ANIMALS. 

Breadi  of  contract  to  purchase  and  herd  cattle 

as  ground  for  damages,  see  "Damages,"  |  1. 
Carriage  of  live  stock,  see  "Carriers/'  f  7. 
Cattle  theft,  see  "Larceny,"  (  2. 
Injuries  from  operation  of  railroa 

roads,"  H  3,  10. 
Injuries  to  tenant's   crop  caused  by  landlord's 

cattle,  see  "Landlord  and  Tenant,''  (  3. 
Liability  <^  widow  of  deceased  hnsbaod  for 

breech  of  contract  of  agistment,  see  "Descent 

and  Distribution,"  t  1. 

'Statement  of  duty  and  liability  of  owner 
of  vicious  dog. — Barklow  v.  Avery  CTex.  Civ. 
App.)  417. 

'Statement  of  liability  of  one  who  allows 
to  be  kept  on  his  premises  the  vicious  dog  of 
another. — ^Barklow  v.  Avery  (Tex.  CIt.  Apik.) 
417. 

ANNULMENT. 

Of  wfll,  see  "Wills,"  |  2. 

ANSWER. 

In  pleading,  see  "Pleading,"  i  2. 

APPEAL  AND  ERROR. 

See  "Ciertiorari":  "Exceptions,  Bill  of;  'Vew 
Trial." 

conrta.  see 


*  Foiat  MUMtated. 


Appellate  Jurisdiction  of  particolar 
'•Courts,'' 14. 

Costs,  see  "Costs,"  {  2. 

Effect  on  limitations,  see  "Limitation  ot  Ac- 
tions," §  2. 

Beoltw  in  paitteular  etoO  aottoiuk 

See  "Divorce,"  {  1. 

iZeoteio  in  speoial  prooeedtno*. 

Assessment  of  taxes,  see  "Taxation,"  |  S. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

Probate  proceedings,  see  "Wills,"  {  2. 

To  secure  liquor  Ucense,  see  "Intoxicatins  Uq- 
nors,"  I  2. 

Beoicio  <if  ortmtnol  prosecuttons. 

See  "Criminal  Law,"  »  27-32;  "Homicide,"  f 
10. 

ReoUw  cf  vroeeeMno*  of  iusttoet  of  th» 
See  "Justices  of  the  Peace,"  i  8. 
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i    1.    Deolalons  reTloirablei 

An  order  of  a  circuit  court  Md  a  rale  nisi, 
and  not  n  final  jadnnent,  and  not  appealable. — 
Fiscal  Court  of  Marion  Oonnty  t.  Karion 
Circnit  Court  (Ky.)  704. 

i  S.     BIkU  ot  review. 

The  state  held  under  the  facts  not  injured 
by  a  jadxment  giving  creditors  priority  to  its 
claims. — Commonwealth  t.  Louisville  Trust  Co. 
(Ky.)  690. 

i   8.    Pveseatatioa    and    reaervatlom    la 
lewer  eeiwt  of  CTOiuada  of  reTlew. 

■  A  plaintiff  held  not  entitled  to  object  on 
appeal  to  the  cross-complaint  on  the  ground  that 
It  IS  not  responsive  to  the  complaint — Kraft  v. 
Moore  (Ark.)  51. 

A  defect  in  an  inatraction  must  be  pointed 
out  by  a  specific  objection. — Davia  t.  Blchard- 
■on  (Ark.)  ^18. 

*A  iiarty  who  permits  evidence  to  be  given 
without  objectim  cannot  complain  on  api>eal. — 
Mallory  v.  Brademyer  (Ark.)  551. 

A  defendant  held  not  entitled  to  take  advan- 
tage for  the  first  time  on  appeal  of  a  defect 
in  the  prayer  of  a  complaint  for  relief. — 
Waterman  v.  Irby  (Ark.)  844. 

Error  in  failing  to  give  an  instmction  in  a 
dvil  case  is  not  available  when  the  party  com- 
plaining did  not  ask  for  an  instruction. — 
Berry  y.  Evans  (Ky.)  12. 

Where  no  objection  to  the  admissibility  of 
evidence  was  raised  in  the  court  below,  an  ob- 
jection is  not  available  on  appeal. — Berry  v. 
Evans  (Ky.)  12. 

Competency  of  evidence  to  which  no  objec- 
tion was  made  in  proceedings  to  condemn 
land  for  a  railway  right  of  way  held  not  re- 
Tiewable  on  appeal. — Shirley  v.  Southern  By. 
Co.  in  Kentucky  (Ky.)  124. 

Notwithstanding  formal  objection  to  in- 
structions given,  held,  in  the  absence  of  an 
offer  of  or  request  for  an  instruction  on  a 
certain  subject,  complaint  may  not  be  made 
that  one  such  as  is  claimed  should  have  been 
given  on  that  subject  was  not  given. — Loois- 
-vllle  Ry.  Co.  v.  Blum  (Ky.)  186;  Same  v. 
Goodman,  Id. 

*The  appellate  court  will  not  review  tha 
action  of  uie  court  in  giving  or  refusing  instruc- 
tions, unless  the'  error  complained  of  is  made 
a  ground  for  a  new  trial. — ^Louisville  Water 
Co.  V.  Phillips'  Adm'r  (Ky.)  700. 

'Objections  to  a  pleading  which  is  sufficient 
to  support  the  judgment  held  too  late  when 
made  for  the  first  time  on  appeal. — Patterson 
▼.  Fleenor  (Ky.)  705. 

*In  the  absence  of  exceptions  to  condusionii 
of  law  separately  stated  held  they  could  not 
be  reviewed. — Providence  Washington  Ins.  Co. 
▼.  Paducah  Towing  Co.  (Ky.)  722. 

An  objection  held  not  reviewable  on  appeal, 
iinder  Rev.  St  1898,  8  8^  because  not  made 
in  the  court  below. — Caplin  v.  St  Louis 
Transit  Co.  (Mo.  App.)  338. 

*Where  a  party  did  not  request  that  terms 
nsed  in  an  instruction  be  explained,  he  could 
not  complain  on  that  ground  for  the  first  time 
on  appeal. — Dysart-Cook  Mule  <3o.  v.  Reed  & 
Heckenlively'  (Mo.  App.)  591. 

*No  specification  of  error  in  the  motion  for 
a  new  trial  is  necessary  to  a  review  on  appeal 
of  the  admissibility  of  evidence.^-Ci^  of 
Austin  V.  Forbis  (Tex.  Sup.)  405. 

A  charge  which  submits  a  part  only  of  the 
defenses  urged  by  a  defendant  is  not  ground 
for  reversal  unless  the  court  refuses  to  give 


supplying  omission. — Metropol- 
y.  Wlshert  (Tex.  Civ.  App.) 


*  Point  annotated.    Bee  syUabas. 


an  instmction 
itan  St  By.  Co, 
460. 

Under  Sayles'  Ann.  Civ.  St  1807.  art  1331, 
failure  of  court  to  submit  the  entire  case  to  the 
juiy  hdd  not  ground  for  reversal. — Mecaskey 
V.  Morris  (Tex.  Civ.  App.)  1085. 

In  an  action  for  loss  of  baggage,  a  judgment 
would  not  be  rendered  in  favor  of  one  of  the 
defendants  on  an  issue  raised  by  the  pleadings, 
but  not  tricfd. — Gregory  v.  Webb  (Tex.  Civ. 
App.)  1109. 

I  4.  Beqnlaltes  and  prooeedlnca  for 
traaaf e*  of  oanae. 

An  api>eal  from  the  county  court  to  the  circuit 
court  not  taken  from  the  judgment  on  the  merits 
within  the  prescribed  60  days  hdd  too  late  for 
review  of  the  merits,  though  within  60  days  from 
judgment  to  correct  a  clerical  misprision  (Civ. 
Code  Prac.  U  616,  518,  619).— Commonwealth  v. 
Caudill  (Ky.)  535. 

Amendment  of  an  application  for  writ  of 
error  after  its  refusal,  so  as  to  base  it  on  a 
different  ground,  held  not  to  be  allowed. — Hord 
V.  Gulf.  0.  &  S.  P.  Ry.  Co.  (Tex.  Sup.)  404. 

A  petition  for  a  writ  of  error  held  not  to 
present  the  question  whether  the  trial  court 
erred  in  its  dismissal  of  a  cause  on  certain 
grounds. — Aspley  v..  Hawkins  (Tex.  Sup.)  972. 

'Service  of  citation  on  the  attorney  of  de- 
fendant in  error  held  ineffectual  to  confer  juris- 
diction where  defendant  in  error  resides  in  the 
county. — ^Louisville  &  N.  Ry.  Co."  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 
276. 

•Writ  of  error  held  not  served  on  defendant 
in  error,  necessary,  under  Rev.  St.  1805,  art 
1016,  to  authorize  affirmance  of  the  judgment 
on  certificate. — McCIoskey  v.  McCoy  (Tex. 
Civ.  App.)  450. 

•Under  Rev.  St  1895,  art  1401,  the  denial 
by  the  county  judge  of  the  right  to  appeal 
without  payment  of  costs  or  security  held 
reviewable. — Murray  v.  Robnck  (Tex.  Civ.  App.) 
781. 

•Strict  proof  of  inability  to  pay  the  costs,  or 
any  part  of  them,  entitling  a  party,  under  Rev. 
St  1895,  art  1401,  to  appeal  without  bond 
or  payment  of  costs,  held  made. — Murray  v. 
Robuck  (Tex.  Civ.  App.)  781. 

•On  a  contest  of  an  affidavit  under  Rev.  St 
1895,  art  1401,  for  appeal  without  paying 
costs  or  giving  security,  held  that  one  so  desir- 
ing to  appeal  is  required  only  to  give  pro<rf 
of  inability  to  pay  costs,  so  that  appeal  may 
not  be  denied  on  the  ground  of  his  ability  to 
give  security. — Murray  v.  Robuck  (Tex.  Civ. 
App.)  781. 

8  5.     Snperaedeaa  or  atay  of  proeeedlnca. 

An  appeal  and  supersedeas  does  not  vacate 
a  judgment  but  only  stays  the  proceedings 
thereunder. — Miller  v.  Nuckolls  (Ark.)  88. 

8  6.  Record  and  prooeedlaKs  mot  In  reo- 
ord^-Mattera  to  be  Mown  by  rec- 
ord. 

•Under  Kirby'a  XHf.  8  6224,  providing  for 
exceptions  to  appear  in  certain  record  entries, 
exception  to  the  overruling  of  a  motion  for  a 
new  trial  may  properly  be  made  in  the  record 
entry  of  its  overruling. — Oarpenter  v.  Dressier 
(Ark.)  89. 

•Refusal  of  instructions  cannot  be  reviewed 
where  the  bill  of  exceptions  contains  no  ex- 
ception to  such  action. — Western  Cattle  Bro- 
kerage Co.  V.  Gates  (Mo.  Sup.)  882. 

•A  chancellor's  finding  of  facts  in  an  equity 
suit  will   not   be   reviewed   on   appeal   where 
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appellant  has  failed  to  incorporate  all  the  eri- 
dence  in  the  record. — McKlnney  t.  Noithcntt 
(Mo.  App.)   351. 

The  ruling  of  the  court  in  excluding  evidence 
will  not  be  considered  where  the  bill  of  excep- 
tions fails  to  show  the  objections  urged  to  its 
admisaion. — Gulf,  0.  &  S.  F.  By.  Co.  v.  Hay» 
(Tex.  Civ.  App.)  29. 

An  assignment  of  error  must  be  based  on  an 
alleged  ruling  of  the  trial  court,  and  an  excep- 
tion must  be  overruled  if  the  transcript  fails  to 
show  that  the  trial  court  ever  consic^red  such 
exception. — Crawford  v.  Hord  (Tex.  (3iv.  App.) 
1097. 

{   7.    — >  Scope  and  coatenta  of  record. 

*A  bill  of  exceptions  cannot  be  considered 
as  a  part  of  the  record,  in  the  absence  of  an 
order  of  court  filing  the  same  or  making  it  a 
part  of  the  record. — Holmes  v.  Robertson 
County  Court  (Ky.)  106. 

A  stipulation  excluding  certain  deeds  intro- 
duced as  exhibits  and  photographs  from  the  ap- 
peal record  held  not  to  preclude  the  parties 
from  attaching  plans  of  the  building  in  contro- 
versy to  the  transcript. — Sanders  v.  Dizon 
(Mo.  App.)  677. 

8  8«  — -  ITeceuItT  of  bill  of  exeeptloaa, 
Mwo,  or  steteaieBt  of  facts. 

Where  the  pleadings  support  the  judgment, 
and  neither  the  evidence  nor  the  instructions 
are  in  the  record,  the  judgment  will  be  affirmed 
on  appeal. — Knecht  v.  Louisville  Home  Tele- 
phone Co.  (Ky.)  508. 

Civ.  Code,  a  334,  336,  337,  relative  to  the 
entry  of  exceptions  and  bills  of  exceptions, 
apply  to  all  cases,  whether  in  equity  or  at  law, 
where  oral  evidence  is  heard. — Dupoyster  v. 
Ft  Jefferson  Imp.  Co.'s  Receiver  (Ky.)  509; 
Same  v.  Jackson,  Id. 

The  findings  of  fact  of  the  trial  court  held 
conclusive,  in  the  absence  of  a  statement  of 
facts. — Mears  v.  Jesse  French  Piano  &  Organ 
Co.  (Tex.  Civ.  App.)  456. 

A  ruling  denying  a  continuance  will  not  be 
reviewed  in  the  absence  of  a  bill  of  exceptions. 
— Gray  t.  Fiontroy  (Tex.  Civ.  App.)  1090. 

I  9.  — —  Oonteats,  jnakias,  and  aottle- 
meat  of  eaae  or  ■tatemeat  of 
facts. 

Under  Civ.  Code  Prac.  8  334,  and  Ky.  St 
1003,  88  4639,  4644,  the  testimony  held  not  in 
the  record  because  when  the  transcript  of  it 
was  ordered  filed  the  court  was  without  jurisdic- 
tion.— Knecht  v.  Louisville  Home  Telephone 
Co.  (Ky.)  508. 

8  10.  —  MakiaSj  form,  aad  re«alaltes 
of  traaaorlpt   or  retnra. 

-  Where  a  deposition  was  taken  and  read  on 
the  trial,  and  not  copied  in  the  transcript,  it 
might  be  copied,  and  tendered  as  an  additional 
transcript— -Gaboury  v.  Coombs  (Ky.)  300. 

8  11«  —  Traaaailssloa,  flllas,  prlatlns, 
aad  ■errloe  of  copies. 

Under  Ky.  St.  1903,  88  4639,  4641,  4644,  the 
court  cannot,  in  equity  cases  any  more  than  in 
ordinary  actions,  cause  a  transcript  to  be  filed 
at  a  subsequent  term  after  it  has  lost  jurisdic- 
tion of  the  case. — Dupoyster  v.  Ft.  Jefferson 
Imp.  (3o.'b  Beceiver  (Ky.)  509:  Same  v.  Jack- 
son, Id. 


812. 


amead- 


^  Defects,     objeotloasi 
aieat,   aad   correction. 

Where  a  deposition  taken  in  the  cause  was 
lost  in  the  record,  steps  might  be  taken  in  the 
trial  to  sopply  the  lost  record,  and,  when  sup- 


plied, a  copy  of  it  might  be  tendered  on  ap- 
peal.— Oaboury  v.  (3oombs  (Ky.)  800. 

1 18.  — —  OoaclasiTcaess  aad  offoet,  iia 

peaoUac  and  eoatradlotias.   . 

A  record  certified  by  the  clerk  as  correct 
held  not  overcome  by  a  record  entry,  and  certain 
facts.— Lyon  v.  Bass  (Ark.)  849. 

Certain  facts  held  not  to  show  that  a  decree 
was  made  in  vacation  and  entered  as  if  made  at 
the  preceding  term. — Lyon  v.  Bass  (Ark.)  819. 

A  record  entry  held  not  to  overturn  a  decree 
entered  at  a  term  of  court. — Lyon  v.  Bass 
(Ark.)  849. 

Where,  on  appeal,  appellee  filed  affidavits  to 
the  effect  that  a  certain  deposition  was  taken 
and  read  and  not  copied  in  the  transcript,  and 
they  were  counteraffldavits,  the  court  conid 
not  determine  the  questton.— Gaboury  v. 
Coombs  (Ky.)  300. 


14. 


presoated    for    v^ 


*  PolaA  aaaotated.    See  syllabaa* 


—  Qnestloas 
view. 

'Findings  of  fact  held  not  reviewable  in  the 
absence  from  the  record  of  the  evidence. — Provi- 
dence Washington  Ins.  Co.  v.  Padacah  Towing 
Co.  (Ky.)  722. 

The  only  manner  in  which  argument  of  ooansel 
can  be  brought  before  the  Supreme  Ck>nrt  for 
review  is  by  having  the  bill  of  exceptions  state 
that  such  argument  took  place,  and  the  fact  that 
the  bill  of  exceptions  contains  affidavits  as  to 
the  argument  is  insufficient — Glasgow  v.  Metro- 
politan St  By.  Co.  (Mo.  Sup.)  915. 

In  an  action  to  restrain  a  violation  of  certain 
building  covenants,  the  appellate  court  held 
limited  to  the  averments  of  the  petition  in  as- 
certaining the  character  and  duration  of  the 
covenants  in  controversy. — Sanders  v.  Dixon 
(Mo.  App.)  577. 

On  appeal,  held  that  the  bill  of  exceptions 
did  not  properly  present  for  review  a  question 
as  to  the  exclusion  of  certain  testimony.— 
Metropolitan  St.  By.  Co.  v.  Wishert  (Tex. 
Civ.  App.)  460. 

8  15.  AsslEameat  of  errors. 

Under  rule  30  (67  S.  W.  zvi)  of  the  mlea  ot 
Courts  of  Civil  Appeals,  held  an  assignment  of 
error  need  net  be  followed  by  a  statement  of 
propositions. — International  &  O.  N.  B.  Co.  t. 
Boykin  (Tex.  Sup.)  639. 

Assignments  of  error  held  but  one  assignment 
supported  by  different  propositions. — Aspley  t. 
Hawkins  (Tex.  Sup.)  0i2. 

Certain  assignments  of  error,  submitted  as 
propositions  with  reference  to  instructions 
given,  held  fatally  defective  for  failure  to 
indicate  the  ground  of  attack. — Galveston, 
H.  &  S.  A.  By.  C!o.  v.  VoUrath  (Tex.  Civ.  App.) 
279. 

*An  assignment  of  error  that  the  judgment 
is  contrary  to  the  law  and  the  evidence  is  ton 
(general. — Thompson  v.  Chaffee  (Tex.  Civ.  App.i 
285. 

A  proposition  under  an  assignment  of  error 
held  not  to  satisfy  rule  30  of  Hnles  of  Court  of 
Civil  Appeals  (67  S.  W.  xvl). — Lovrentfaal- 
Harrison  Co.  ▼.  Edmiston  Bros.  (Tex.  Civ. 
App.)  308. 

A  statement  subjoined  to  a  proposition  under 
an  assignment  ot  tfror  held  not  to  satisfy  ral« 
31  of  Rules  of  CV>nrts  ot  Civil  Appeals  (67  S. 
W.  xvi). — Lowenthal-Harrison  Co.  ▼.  ESdmis- 
ton  Bros.  (Tex.  CJv.  App.)  308. 

The  facts  held  not  to  support  a  propositioo 
under  an  assignment  of  evidence. — Hubbard 
City  Cotton  Oil  &  Gm  Co.  T.  Nidiob  (Xez. 
Civ.  App.)  795. 
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S 16.  SlsmlMal,  withdrawal,  or  aban- 
doamemt. 

*The  right  to  the  dismissal  of  an  appeal 
to  the  circuit  court  from  a  jodgmeiit  of  the 
conntjr  court  for  failure  to  daly  execnte  the 
appeal  bond  held  not  waived  by  a  prior  mo- 
tion to  dismiss  on  other  nonnas. — Franraian 
T.  LouiSTille  &  L  R.  Go.  (Ky.)  106. 

On  rehearing  of  a  motion  to  dismiss  appeal 
Aeld  that  appellant  might  have  the  record 
perfected. — Leonard's  Adm'r  v.  Cowling  (Ky.) 
181. 

'MThere  pending  an  appeal  an  event  occurs 
which  renders  any  judgment  that  might  be 
pronounced  ineffectual,  the  appeal  will  be  dis- 
missed.— Finley  v.  Smith  (Ey.)  547. 

(17.  Hearing  and  rehaarlnc 

The  Court  of  Civil  Appeals,  after  having  de- 
nied an  application  for  a  rehearing,  has  power 
to  reopen  the  case  and  grant  an  amended  ap- 
plication tor  rehearing  during  the  term. — 
Gregory  v.  Webb  (Tex.  Civ.  App.)  1109. 

On  an  application  for  rehearing,  affidavits 
-contradicting  the  truth  of  the  record  cannot  be 
considered. — Gregory  v.  Webb  (Tex.  Civ.  App.) 
1108. 

$18.  Review— Soope  and  extent  in  sen- 
eraL 

Where  exceptions  are  saved  to  a  ruling 
floataining  a  demurrer  to  the  complaint,  an 
appeal  from  a  decree  of  dismissal,  taken  with- 
in a  year  from  such  ruling,  brings  up  the  whole 
recoil  for  review. — Bush  v.  Prescott  &  N. 
W.  R.  Co.  (Ark.)  86. 

Judgments  and  orders  entered  after  an  ap- 
peal are  not  before  the  Supreme  Court  where 
no  appeal  has  been  taken  therefrom. — Western 
Cattle  Brokerage  C!o.  v.  Gates  (Mo.  Sup.)  382. 

*A  decree  may  be  affirmed,  although  not  based 
on  approved  ground. — ^Harris  Banking  Co.  v. 
afiller  (Mo.  Sup.)  629. 

Where  no  declarations  of  law  are  asked  or 
given  in  an  action  tried  to  the  court,  the  Court 
of  Appeals  will  presume  that  the  trial  court 
took  the  correct  view  of  the  law. — Gibson  v. 
Bailey  Co.  (Mo.  App.)  697. 

The  Court  of  Civil  Appeals  is  not  required 
to  look  to  the  evidence  contained  in  the  state- 
ment of  facts  in  aid  of  a  bill  of  exceptions. — 
St.  Louis  Southwestern  By.  Co.  t.  Demsey 
(Tex.  Civ.  App.)   786. 

{19.  ^—  Interloontory,  collateral,  and 
■npplemeatary  proeeodinca  and 
anaatlona. 

*On  appeal  AeJd  that  the  court  could  not 
consider  an  order  entered  by  the  trial  court 
reciting  that  certain  evidence  was  heard  on  the 
trial.— Gabonry  v.  Ck>ombs  (Ky.)  300. 

5  SO.  —  Parties  entitled  to  allece  error. 

An  error  in  a  judgment  affecting  a  party 
not  made  a  part;  on  appeal  cannot  be  corrected. 
— Frazer  v.  Fidelity  &  Deposit  C!o.  (Ky.)  184. 

On  appeal  by  a  city  in  an  action  against  it 
and  a  property  owner  to  enforce  an  assessment 
for  a  public  Improvement,  held  that  the  question 
as  to  the  validity  of  the  ordinance  was  not  re- 
viewable.— City  of  Covington  v.  W.  T.  Noland 

6  Co.  (Ky.)  216. 

An  appellant  held  not  in  position  to  complain 
of  alleged  error  in  an  instruction. — Barnes  v. 
F.  Weikel  Chair  Oo.  (Ky.)  222. 

*Api)ellant  cannot  contend  that  he  was  pre- 
judiced by  incompetent  testimony,  brought  out 
by  his  own  counsel  upon  cross-examination  of 
appellee. — ScbonbacUer's  Adm'r  v.  Mischell 
(Ky.)  62tL 


*  Point  annotated.    Bee  syllabna 


*A  party  cannot  complain  of  an  instruction 
given  Dy  the  lower  court  after  requesting  one 
of  substantially  the  same  meaning. — Louisville 
Water  Co.  v.  Phillips'  Adm'r  (Ky.)  700. 

A  parbr  A«2d  not  entitled  to  complain  on 
appeal  of  the  introduction  of  a  stipulation  in 
another  cause. — Interurban  Const.  Co.  v.  Hayes 
(Mo.  Sup.)  927. 

The  submitting  of  a. cause  to  the  jury  with- 
out argument  held  not  to  warrant  a  new  trial. 
— ^Tenser  v.  Gilmore  (Mo.  App.)  341. 

BzhiUta  having  been  withdrawn  from  the 
record  by  stipulation,  neither  party  could  oppose 
the  consideration  of  the  case  on  appeal  because 
such  exhibits  were  not  in  the  transcript. — San- 
ders V.  Dixon  (Mo.  App.)  677. 

A  railway  company,  requesting  a  charge  in- 
volving the  reasonableness  of  a  regulation  for 
the  movement  of  trains,  held  not  entitled  to 
complain  of  the  court's  action  in  submitting 
the  samequestion. — Gulf,  C.  ft  S.  F.  By.  Co. 
V.  Hays  (Tex.  CSv.  App.)  29. 

*A  party  is  not  entitled  to  allege  error  in 
an  instruction  given  which  was  substantially 
the  same  as  an  instruction  requested  by  it — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  YoUrath 
(Tex.  Civ.  App.)  279. 

Defendant  by  objecting  to  certain  competent 
evidence  held  to  be  estopped  to  complain  of  the 
court's  ruling  in  admitting  certain  other  evi- 
dence.— PL  Worth  &  D.  O.  Ry.  CJo.  v.  Snyder 
&  Dupree  (Tex.  Civ.  App.)  1119. 

i 21.  ^—  Amendments,      additional 
proofs,  and  trial  of  eanse  anew. 

In  order  that  a  case  may  be  tried  in  the 
circuit  court  on  evidence  heard  in  the  county 
court,  It  must  tie  brought  up  by  bill  of  excep- 
tions signed  by  the  county  judge,  and  filed 
in  the  county  court. — Holmes  v.  Robertson 
County  Court  >(Ky.)  106. 

{  22.   — —  Preanmptions. 

'Action  of  court  in  granting  new  trial  will 
"be  deemed  justified  in  the  absence  of  bill 
of  exceptions. — Pace  v.  Paducah  Ry.  &  Light 
Oo.  (Ky.)  105. 

In  collateral  attack  on  judgment,  held  to  be 
conclusively  presumed  that  proofs  supported 
judgment,  including  the  recital  that  a  certain 
person  was  attorney  of  record  for  the  parties.— 
Durrett  v.  Durrett  (Ky.)  210. 

*Where  no  objection  on  the  ground  of  dis- 
qualification of  the  judge  is  made  in  the  circuit 
court,  it  must  be  assumed,  on  appeal,  that  he 
had  authority  to  sit  in  the  case. — Dupoyster  v. 
Ft.  Jefferson  Imp.  Co.'s  Receiver  (Ky.)  500; 
Same  v.  Jackson,  Id. 

Where  the  record  does  not  disclose  evidence 
heard  on  exceptions  to  commissioners'  report, 
it  must  be  presumed  that  the  judge  acted 
properly  In  overruling  such  exceptions. — Dup- 
oyster V.  Ft.  Jefferson  Imp.  (jo.'s  Receiver 
(Ky.)  509 ;    Same  v.  Jackson,  Id. 

The  court  held  bound  to  assume  as  proven  the 
facts  most  favorable  to  plaintiff,  and  all  reason- 
able inferences  therefrom  in  his  favor  in  de- 
termining wliether  he  was  entitled  to  have  the 
case  submitted  to  the  jury. — Casey  v.  Hoover 
(Mo.  App.)  330,  336. 

Where  the  evidence  is  not  in  the  record, 
the  court  must  presume  that  every  issue  of 
fact  was  rightly  found  in  favor  of  the  pre- 
vailing party. — Sovereign  C!amp.  Woodmen  of 
the  World,  v.  Wood  (Mo.  App.)  801. 

•Where  the  correctness  of  an  instruction  can- 
not be  determined  on  appeal,  under  the  evidence, 
it  will  be  presumed  that  the  trial  court  was 
correct  in  holding  the  instruction  to  have  been 
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Sound  for  a  new  trial. — Goodwin  Mfg.  Co.  v. 
rtbnr  Fritscti  Foundrr  &  Macliine  Co.  (Mo. 
App.)  911. 

Where  a  motion  for  a  new  trial  was  heard 
on  bills  of  exceptiong,  it  will  be  presumed 
that  the  billa  were  drawn  and  numbered  and 
were  before  the  court  tor  approval  when  the 
motion  for  a  new  trial  was  filed. — City  of 
Austin  V.  Porbis  (Tex.  Sup.)  405. 

A  judgment  imports  such  further  findings 
of  fact  as  are  necessary  to  support  it,  provided 
there  is  evidence  in  th<^  record  sufficient  to 
authorize  the  same. — Hughes  v.  Landmm  (Tex. 
Civ.  App.)  86. 

On  appeal  held  presumable  that  certain  de- 
murrers filed  were  not  presented,  but  were 
waived. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Rollins  (Tex.  Civ.  App.)  1099. 

{  23.  — —  Diseretlon  of  lo'ver  oonrt. 

The  discretion  of  the  trial  court  in  grant- 
ing or  refusing  a  new  trial  will  not  be  disturbed 
by  an  appellate  tribunal,  unless  an  abuse 
of  such  discretion  is  made  to  appear. — Pace 
T.  Paducah  Ry.  &  Light  Co.  (Ky.)  106. 

Giving  or  refusal  of  instruction  relating  to 
credibility  of  witnesses  Md  within  the  discre- 
tion of  the  trial  court. — ^Beasiey  v.  Jefterson 
Bank  (Mo.  App.)  1040. 

I  24.  ^—  Qneatloaa  of  f aet,  T«rdiota,  wad 
fladiaKa. 

*A  finding  on  conflicting  evidence  will  not  be 
set  aside  on  appeal. — Garrett  v.  Garner  (Ark.) 
1005;  Smith's  Adm'r  t.  Louisville  &  N.  R.  Co. 
(Ky.)  694. 

The  court  on  appeal  ordinarily  accords 
great  weight  to  the  findings  of  the  chancellor. 
— Caudill  v.  Bayes  (Ky.)   114. 

'Where  there  is  any  evidence  to  support 
a  verdict,  it  will  not  be  disturbed  as  against 
evidence. — Bell-Coggeshall  Co.  v.  Lewis  (Ky.) 
135. 

A  verdict  supported  by  evidence  held  conclu- 
sive on  appeal. — Miller  v.  Metropolitan  Life 
Ins.  <3o.  (Ky.)  183. 

•The  court  on  appeal  cannot  reverse  a  verdict 
in  a  personal  injury  action  on  the  ground  that 
the  damages  awarded  are  excessive,  unless  the 
damages  are  so  large  as  to  show  that  they  are 
the  result  of  passion  or  prejudice. — Board  of 
Councilmen  of  City  of  Frankfort  v.  Chinn 
CKy.)  188. 

The  Supreme  Court  will  not  interfere  with 
a  verdict  based  on  conflicting  evidence,  where 
the  question  was  eminently  fitted  to  the  prov- 
ince of  the  jury. — Fraternal  Const.  Co.  v. 
Jackson  Foundry  &  Machine  Co.  (Ky.)  265. 

Court  of  Appeals  will  not  reverse  case  a 
second  time  after  successive  findings  for  plain- 
tiff.— ^Burger  v.  Allen  (Ky.)  542. 

*6reat  weight  is  ordinarily  given  to  the  find- 
ing of  the  chancellor  as  to  the  facts. — Bourne 
V.  Salin  (Ky.)  673. 

*A  verdict  cannot  be  disturbed  on  appeal, 
unless  it  is  unsupported  by  or  is  ngninat  the 
evidence,  or  has  been  superinduced  by  passion 
or  prejudice  on  the  part  of  the  jury. — Louisville 
Water  Co.  v.  Phillips'  Adm'r  (Ky.)  700. 

A  verdict  on  conflicting  evidence,  supported 
by  some  evidence,  is  conclusive  on  appeal. — 
Louisville  &  N.  R.  Co.  v.  Helm  (Ky.)  7()9. 

*In  equity  cases  the  finding  of  the  circuit 
court  is  open  to  review  on  the  weight  of  the 
evidence. — Harris  Banking  Co,  v.  Miller  (Mo. 
Sup.)  629. 

•In  a  suit  to  restrain  the  obstruction  of  an 
alleged  navigable  stream,  the  appellate  court, 


though  not  bound  by  th«  cbancelloi's  finding  of 
facts,  will  defer  somewhat  thereto  where  it  is 
based  on  oral  testimony. — McKinney  v.  North- 
cutt  (Mo.  App.)  361. 

•In  an  action  at  law,  the  findings  when  mu- 
tained  by  substantial  evidence  are  conduaive  on 
appeal. — Chicago  Lumber  &  Coal  Co.  v.  Georgia 
Southern  &  F.  Ry.  Co.  (Mo.  App.)  576. 

•Where,  on  a  motion  for  a  new  trial  for  mis- 
conduct of  a  juror,  the  evidence  is  confiicting, 
the  judgment  of  the  trial  court  will  not  be  dis- 
turbed.— Dyaart-Cook  Mule  Co.  v.  Reed  & 
Heckenlively  (Mo.  App.)  591. 

{  25.  ^— .  Hkrmleaa  error. 

Erroneous  transfer  of  a  cause  from  one  dis- 
trict to  another  held  not  such  an  abuse  of  dis- 
cretion as  to  constitute  reversible  error. — Pnr- 
ceil  Wholesale  Grocery  Co.  t.  Bryant  (Lad.  T.) 
662. 

•Tie  filing  of  an  amended  petition,  alleging 
freedom  from  contributory  negligence  in.  an 
action  for  a  personal  injury  negligently  in- 
flicted, held  not  prejudicial  to  defendant- 
Board  of  Councilmen  of  City  of  Frankfort  ▼. 
Ohinn  (Ky.)  188. 

Defendant,  in  an  action  to  recover  the  bal- 
ance due  on  a  note,  held  not  prejudiced  by 
plaintiff's  failure  to  specifically  set  ont  the 
payments  made. — 'Hawkins  v.  Merchants'  & 
Mechanics'  Loan  &  Building  Ass'n  (Ky.)  197. 

Where  a  case  was  heard  upon  the  merits  in  the 
lower  court,  held  that  it  was  not  material  how 
the  Issue  as  to  particular  matter  was  made  up. 
— Meehan  v.  Peck  (Ky.)  491. 

Under  Civ.  Code  Prac.  {  184,  an  erroneoos 
instruction  on  damages  shown  by  the  verdict  to 
have  been  harmless  held  no  ground  for  reversal. 
—Bell  V.  Hatfield  (Ky.)  544. 

In  an  action  for  death  in  a  collision  at 
a  crossing,  an  instruction  as  to  the  exercise  of 
reasonable  diligence  to  avoid  the  injury  htU 
not  prejudicial  to  plaintiff  under  the  evidence. — 
Smith's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.) 
694. 

Errors  beneficial  to  the  defeated  party  and 
prejudicial  to  the  successful  party  do  not 
authorize  a  reversal  on  the  appeal  of  the 
defeated  party. — liouisville  &  N.  R.  Co.  t.  Helm 
(Ky.)  7(». 

In  an  action  by  buyer  of  cattle  for  damage* 
caused  by  diseased  condition  of  two  of  the  cat- 
tle purchased,  error  in  permitting  medical  books 
to  be  read  in  evidmce  to  show  that  disease 
could  be  communicated  in  a  certain  way  held 
harmless  in  view  of  further  evidence  admitted. 
—Harper,  Brooks  &  Co.  v.  Weikel  (Ky.)  1125. 

In  an  action  against  a  street  railroad  company 
for  personal  injuries,  an  instruction  held  not 
such  a  variation  from  the  pleadings  aa  to  con- 
stitute error. — Williams  ▼.  Metropolitan  St.  By. 
Co.  (Mo.  App.)  59. 

Where  an  appeal  from  a  justice's  jndgment 
was  tried  by  the  court,  the  admission  of  a 
transcript  of  the  justice's  record  in  evidence 
was  not  prejudicial  error. — Keylon  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Mo.  App.)  837. 

In  an  action  for  architectural  serrices,  ad- 
mission of  certain  Incompetent  eTidence  hfid 
harmless. — Bamett  v.  Peper  (Mo.  App.)  345. 

•Admission  of  testimony  of  wife  as  to  same 
facts  sworn  to  by  party  adverse  to  husband 
held  not  ground  for  reversal. — Vette  v.  Sacher 
(Mo.  App.)  360. 


•  Point  aajtotated.    Bee  s^llalnu. 


•In  an  action  for  injuries  to  a  servant,  ' 
defendant's  negligence  was  admitted,  the  admi>- 
sion  of  evidence  of  negligence  not  referred  to  is 
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the  petition  was  harmless. — ^Day  v.  Bmery-Bird- 
Thayer  Dry  Goods  Co.  (Mo.  App.)  903. 

A  bill  of  exceptions  to  the  OTermlinc  of 
defendant's  challenges  to  certain  disqnallfied 
jurors  held  to  snmciently  show  prejudice. — 
San  Antonio  &  A.  P.  Bjr.  Co.  v.  Liester  (Tex. 
Sup.)  752. 

The  error  in  admitting  certain  evidence  keld 
cared  by  competent  evidence  on  the  same  jtoint. 
— Gulf,  C.  &  S.  F.  By.  Co.  ▼.  Hays  (Tex.  Civ. 
App.)  29. 

'Where,  in  an  action  on  a  bond,  the  judg- 
ment in  favor  of  the  principal  therein  is  cor- 
rect, errors  affecting  only  the  issues  of  the 
liability  of  the  sureties  are  immaterial. — 
Thompson  v.  Chaffee  (Tex.  Civ.  App.)  ^. 

The  error  in  admitting  certain  evidence  in 
an  action  for  breach  of  a  contractor's  bond 
k«Id  harmless. — Thompson  v.  Chaffee  (Tez.  Civ. 
App.)  285. 

An  instmction  on  the  measure  of  damages, 
in  an  action  for  breach  of  a  contractor's  bond, 
held  error. — ^Thompson  t.  Chaffee  (Tex.  Civ. 
App.)  285. 

In  a  suit  to  foreclose  a  chattel  mortgage, 
erroneous  admission  of  subsequent  declara- 
tions by  the  mortgagor,  adverse  to  the  mort- 
gagee's title,  held  prejadidal. — Bruce  v.  Bruce 
(Tex.  Civ.  App.)  4§6. 

In  an  action  for  injury  to  horses  in  trans- 
portation, refusal  to  instruct  that  there  had 
been  no  violation  of  defendant's  duly  in  fail- 
ing tn  unload  the  stock  at  the  expiration  of 
28  hours,  under  the  Bevised  Statutes  of  the 
United  States,  held  not  error. — St.  Louis  & 
S.  W.  ij.  Co.  of  Texas  t.  Foster  (Tex.  Civ. 
App.)  4M. 

The  action  of  the  court  in  overruling  an 
exception  '.o  plaintiiTs  petition,  setting  up  attor- 
ney's fees  in  such  action  as  an  element  of  dam- 
age, does  not  constitute  reversible  error  where 
the  court  did  not  submit  such  issue  to  the 
jury. — Jackson  v.  Poteet  (Tex.  Civ.  App.)  980. 

*Brron  in  instructions  are  immaterial  where 
there  is  no  phase  of  the  proof  that  would 
authorize  a  verdict  in  favor  of  appellant. — 
Hover  v.  Chicago,  B.  I.  &  6.  By.  Co.  (Tex. 
Civ.  App.)  1084. 

Error  in  refusing  each  of  two  defendants, 
jointly  sued,  three  pereinptoir  challenges,  held 
harmless. — iDternational  &  6.  N.  B.  Co.  v. 
Bingham  (Tex.  Civ.  App.)  1113. 

( SO.  —  Error     watved     la     appellAte 
eonrt. 

'Appellee  held  to  have  waived  cross-assign- 
ments of  error  by  failing  to  present  them  in 
his  brief,  as  required  by  Dist.  Ct  Bule  No.  101. 
— M.  H.  Lauchheimer  &  Sons  ▼.  Coop  (Tex. 
Snp.)  1061. 


I«7. 


of 


iatemtedlate 


—  Oeelalons 
oonrts. 

That  the  Court  of  Civil  Appeals  gave  an  erro- 
neous reason  for  correctly  affirming  a  judgment 
held  immaterial  on  an  application  to  the  Supreme 
Court  for  a  writ  of  error. — Aspley  v.  Hawkins 
(Tex.  Sup.)  972. 

( 28.  ^—  Sabaeqnent  appeals. 

The  refusal  to  give  instructions  held  not  error, 
where  the  instructions  given  conformed  to  the 
opinion  of  the  appellate  court  on  a  prior  ap- 
peal.— Miller  T.  Metropolitan  Life  Ins.  Co. 
(Ky.)  183. 

The  propriety  of  giving  a  peremptory  in- 
stmction held  not  determined  by  the  decision  of 
tbe  appellate  court  on  a  prior  appeal,  but  must 


*  Point  annotated.    Bee  syllalns. 


be  determined  by  tbe  evidence. — Miller  v.  Met- 
ropolitan life  Ins.  Co.  (Ky.)  183. 

'Where  an  appeal  is  taken  all  errors  in  the 
judgment  must  be  presented,  and  the  judgment 
appealed  from  cannot  be  attacked  on  a  subse- 
quent appeal  for  matters  appearing  on  its  face. 
— Dupoyster  v.  Ft  Jefferson  Imp.  CJo.'s  Be- 
ceiver  (Ky.)  509;    Same  v.  Jackson,  Id. 

A  decision  on  a  former  appeal,  holding  that 
there  was  no  error  except  in  the  formation  of 
the  Jury,  held  the  law  of  the  case  as  to  the 
propriety  and  correctness  of  the  instructions. — 
Covington  &  C.  Bridge  (Do.  v.  Smith  (Ky.)  674. 

I S9.   Oetonainatloa  and  disposition   of 
camse. 

Thf  error  of  the  court  in  awarding  damages 
to  plaintiff  in  a  suit  for  the  removal  of  an  ob- 
stniction  in  •  road  held  not  to  require  a  re- 
versal of  the  judgment. — 9moot  t,  Wainscott 
(Ky.)  176. 

The  opinion  of  the  Court  of  Appeals  is  the 
law  of  the  case  on  the  subsequent  trial. — South 
Covington  &  C.  St  By.  Oo.  v.  Schilling  (Ky.) 
220. 

•A  judgment  will  not  be  reversed  for  an  error 
which  caused  a  verdict  to  be  too  large  by  trivial 
amount— Gates  v.  Davis  (Ky.)  490. 

Error  in  overruling  defendant's  challenges  to 
certain  jurors  held  ground  for  reversal. — San 
Antonio  &  A.  P.  By.  Co.  v.  Lester  (Tex.  Sup.) 
752. 

The  error  in  a  verdict  under  Bev.  St  1896, 
8  4574,  subd.  2,  held  subject  to  correction  in  the 
appellate  court. — San  Antonio  &  A.  P.  By.  Co. 
V.  Stribling  (Tex.  Sup.)  963. 

Beversal  of  judgment  against  plaintiff  on  ap- 

ral  taken  by  him  alone  held  not  to  carry  with 
a  reversal  of  a  distinct  judgment  against  in- 
tervener.— M.  H.  Lauchheimer  &  Song  v.  Coop 
(Tex.  Sup.)  1061. 

On  appeal,  held  that  the  judginent  would 
be  afSnned  on  condition  that  plaintiff  remit 
certain  damages  erroneously  awarded. — St. 
Louis  &  a  W.  By.  Co.  of  Texas  t.  Foster 
(Tex.  Civ.  App.)  450. 

'Error  in  permitting  a  recovery  for  medical 
expenses,  in  the  absence  of  evidence  as  to  their 
reasonableness,  in  an  action  for  personal  in- 
juries, may  be  obviated  by  a  remittitur. — Hous- 
ton fi.  &  W.  T.  By.  Co.  V.  McCarty  (Tex. 
Civ.  App.)  805. 

'Where  the  lower  court  should  have  directed 
a  verdict  for  defendant  and  rendered  judgment 
thereon,  the  Court  of  (3ivil  Appeals,  in  revers- 
ing a  judgment  for  plaintiff,  would  render  judg- 
ment for  defendant. — Missouri,  K.  &  T.  By. 
Co.  V.  Greenwood  (Tex.  Civ.  App.)  810. 

Error  in  permitting  a  recovery  for  certain 
item,  in  action  for  injury  to  land,  could  be 
cured  by  remittitur. — Chicago,  B.  I.  &  G.  By. 
Co.  y.  Scale  (Tex.  Civ.  App.)  997. 


APPEARANCE 

Defendant  by  filing  a  general  denial  to  the 
merits  incorporated  in  the  answer  pleading  want 
of  jurisdiction  for  insufficiency  of  service  held 
to  have  waived  such  insufficiency. — Thomasson 
V.  Mercantile  Town  Mut.  Ins.  (jo.  (Mo.  App.) 
564;    Thomason    v.    Same    (Mo.    App.)    1135. 


APPLIANCES. 

Liability  of  employer  for  defects,  see 
and  Servant,"  Sf  8,  11. 12. 
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APPLICATION. 

Of  assets  in  general,  see  "Marshaling  Assets  and 

Securities.*^ 
Of  payment,  see  "Payment,"  {  2. 

APPOINTMENT. 

Of  execntor  or  administrator,  see  "Bxecutois 
and  AdministTators,"  f  1. 

APPRAISAL. 

Of  partnersliip  property,  see  "Partnership,"  {  3. 

APPROPRIATION. 

Tor  payment  of  mnnicipal  debts,  see  "Municipal 
CorporaOons,"  f  12. 

APPURTENANCES. 

Passing  by  deed,  see  "Deeds,"  {  2. 

ARBITRATION  AND  AWARD. 

I  1.     Submission. 

'Action  dismissed  on  agreement  to  submit 
matter  in  dispute  to  arbitration,  notwitlistand- 
ing  failure  to  comply  with  aneement. — Thomp- 
son ▼.  Tumey  (Mo.  App.)  887. 

ARCHITECTS. 

Employment  by  city,  see  "Mnnicipal  Corpora- 
tions," H  7,  12. 

ARGUMENT  OF  COUNSEL 

Improper  argument  as  ground  for  new  trial,  see 
''New  Trial,"  i  1. 

In  civil  actions,  see  "Trial,"  |  8. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§19. 

Becord  of  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error/'  1 14. 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment" 

i    1.    Oa  eriialasl  oharces. 

'Officers  held  to  possess  reasonable  grounds 
for  believing  one  guilty  of  a  felony  sufficient 
to  authorise  his  arrest  without  a  warmnt,  un- 
der Cr.  Code  Prac.  S  26. — Johnson  v.  OoUins 
(Ky.)  263. 

'Officers  arresting  one  for  a  felony  held  to 
comply  with  Cr.  Code  Prac.  {  46.  prescribing 
the  procedure  in  cases  of  arrest  withqut  a 
warrant. — Johnson  t.  Collins  (Ky.)  268. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecations,  see  "Criminal  Law," 
«26. 

ARTICLES. 

Of  incorporation,  see  "Corporations,"  H  1,  8. 

ASSAULT  AND  BATTERY. 

Acts  and  declarations  of  co-con^irators  and  co- 
defendants  as  evidence,  see  "Criminal  Law," 
110. 

Argument  of  counsel  in  action  for  assault,  see 
"Trial,"  18. 


Assault  with  Intent  to  HU,  see  "Homicide,"  |< 

4,  6,  8,  9. 
Assault  with  intent  to  rape,  see  "Bape,"  (  2. 
Competency  of  witness,  see  "Witnesses,"  i  1. 
Hearsay  evidence,  see  "Criminal  Law,"  i  9. 
Instructions  in  general,  see  "Trial,"  J  & 
Beception  of  evidence,  see  "Criminal  Law,"  t  17. 

I    1.    OItU  llabUlty. 

An  Instruction  in  an  action  for  assault  h^d 
not  open  to  the  objection  that  the  jury,  in 
awarding  actual  damages,  might  consider  de- 
fendant's wealth. — Davis  v.  Richardson  (Ark.) 
318. 

I   S.    Orimliial  reapoitalblUt7. 

Evidence  held  not  to  entitle  defendant  to  a 
charge  on  simple  assault. — Butler  v.  State  (Tex. 
Cr.  App.)  647. 

Evidence  held  sufficient  to  sustain  a  conTie- 
tion  of  aggravated  assault,  though  also  aattior- 
izing  a  conviction  of  assault  with  intent  to  mar- 
der.— Butler  v.  State  (Tex.  Cr.  App.)  647. 

Under  White's  Ann.  Pen.  0>de,  art.  588, 
a  presumption  that  an  injnir  to  the  person  of 
another  was  committed  with  intent  to  injnre 
held  to  arise  on  the  facts  shown. — Thompson  v. 
State  (Tex.  Or.  App.)  1081. 

Evidence  on  a  trial  for  aggravated  aasanlt 
held  to  justify  a  conviction. — ^Thompson  t.  Stat* 
(Tex.  Cr.  App.)  1081. 

ASSESSMENT. 

Of  compensation  for  propertv  taken  (or  palriie 

use,  see  "Eminent  Etomain,''  {  3. 
Of  damages,  see  "Damapies,"  {  7. 
Of  expenses  of  public  improvements,  see  '*Mn- 

nicipal  Corporations,"  f  8. 
Of  loss  on  insured,  see  "Insurance,"  t  14. 
Of  tax,  see  "Taxation,"  S  S. 

ASSETS. 

Marshaling,  see  "Marshaling  Assets  and  Secnri- 
ties." 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 

Of  insolvent  corporation,  see  "Oorporationa."  1 4. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  |  IS. 

ASSIGNMENTS 

"Cancellation    of 


Cancellation   of, 
ments,"  i  L 


Instro- 


Declarations  of  assignor,  see  "Eividence,"  {  6l 
For  benefit  of  creditors,  see  " " 


'Assignments  for 
B^raadalent  Oonvey- 


*  Point  annotated.    8ca  mjUahum. 


Benefit  of  Creditors. 
Fraud  as  to  creditors,  see 

ances." 
Transfer  of  cause  of  action  ground  for  ahate- 

ment,  see  "Abatement  and  Revival,"  f  1. 

Tran$tfen  (/  particular  tpecte*  of  property, 

riaht»,  orinatrvmenta. 
See  "Bills  and  Notes"  {  2;  "Covenants,"  S  1; 

"Insurance,"  H  4,  6;  "Judgmait,"  |  8. 
Admeasarement  or   assignment   of   dower,   see 

"Dower,"  8  2. 
Lien  against  railroad,  see  "Bailroads,"  |  4. 
Mining  leases,  see  "Mines  and  Minerals,"  |  1. 
Patent  rights,  see  "Patents."  |  1. 

}    1.    ReanlsltM  and  TaUdlty. 

In  a  suit  by  a  party  and  her  attcwner  «* 
set  aside  an  assignment  and  compromise  of 
a  cause  of  action,  keH  immaterial  that  aa 
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asalgnment  of  an  interest  in  tlie  canae  of 
action  to  the  attorney  was  not  filed  and  noted 
on  the  docket  of  the  conrt,  as  required  by 
Kirby'a  Dig.  |  4457.— Bush  v.  Prescott  &  N. 
W.  E.  C!o.  (Ark.)  86. 

Attorney  of  party  htUd  not  entitled  to  main- 
tain suit  to  set  aside  assienmeut  and  com- 
promise of  a  cause  of  action  procured  with- 
out fraud,  unless  an  assignment  of  an  in- 
terest in  the  cause  of  action  to  him  was  made 
in  compliance  with  Kirby's  Dig.  i  4457,  or 
unless  defendant  in  the  compromised  cause 
of  action  had  actual  notice  of  the  assign- 
ment to  the  attorney. — Bush  t.  Prescott  & 
N.  W.  R.  Co.  (Ark.)  86. 

A  certain  agreement  between  a  subcontractor 
for  the  construction  of  a  railroad  and  one  who 
undertook  to  make  him  advances  kM  not  an 
assignment  of  any  claim  of  the  subcontractor  for 
work  done  under  his  contract. — Interurban 
Const  Co.  T.  Hayes  (Mo.  Sup.)  827. 

{    X.     Aotioas.  . 

*An  assignment  of  a  claim,  though  without 
consideration,  held  to  protect  the  person  liable 
from  claim  of  the  assignor. — St.  Louis  South- 
western Ry.  Co.  of  Texas  t.  Jenkins  (Tez.  (}iT. 
App.)  1106. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I  1.     Adaalalstratloa  of  asslcaed  estate. 

On  the  institution  of  a  suit  in  the  circuit 
court,  under  Ky.  St.  1903,  i  96,  by  an  assignee 
for  the  l>enefit  of  creditors,  for  tne  settlement 
of  the  estate,  the  county  court  held  deprived 
of  jurisdiction. — Maupin  t.  Maupin's  Assignee 
(Ky.)  238. 

Under  Ky.  St  1808,  <  87,  a  county  conrt 
cannot  confirm  a  report  of  sale  by  an  as- 
signee for  the  benefit  of  creditors  on  the  day 
of  the  filing  of  the  report — Maupin  T.  Maupin's 
Assignee  (Ky.)  238. 

Under  Ky.  St  1903,  fi  8S,  86,  a  court  held 
not  authorized  to  direct  the  sale  of  all  the 
property  of  an  assignor  for  the  benefit  of 
creditors,  reserving  a  homestead  and  exempt 
property,  unless  certain  facts  appear. — Manpm 
T.   Maupin's  Assignee  (Ky.)  238. 

In  an  action  by  an  assignee  for  the  benefit 
of  creditors  for  the  settlement  of  the  estate, 
the  conrt  held  not  authorized,  under  the  show- 
ing made,  to  confirm  the  assignee's  sale. — 
Maupin  t.  Maupin's  Assignee  (Ky.)  238. 

ASSOCIATIONS. 

Ill^al  combinations  in  restraint  of  trade,  see 
"Monopolies,"  {  1. 

ASSUMPSIT.  ACTION  OF. 

Ses  "Work  and  Labor." 

ASSUMPTION. 

Of  risk  by  employs,  see  "Master  and  Servant," 
8t  6.  11-13. 

ATTACHMENT. 

See     "Execution";     "Garnishment; 

stead";  "Sequestration." 
Estoppel  by,  see  "Estoppel,"  f  1. 
Exemptions,  see  "Exemptions." 
Venue  in  action  to  recover  attached 

see  "Venue,"  I  L 

•Polat 


"Home- 


property, 


I   1.    XieT7,  Uam,   smd  muitodr   aad   ills* 
position  of  property. 

*An  attaching  creditor  gets  no  greater  right 
as  against  holders  of  equities  upon  the  attached 
property  than  the  debtor  himself  had. — Ken- 
tucky BeSning  Co.  r.  Bank  of  MorUton  (Ky.) 

I  S.    Claims  by  third  persons. 

On  an  interplea  in  attachment  where  in- 
terpleader claims  under  a  mortgage,  plaintiff 
may  overcome  his  right  by  showing  that  it 
was  holding  the  property  as  pledgee  when  the 
mortgage  was  given. — Ottnmwa  Nat  Bank  t. 
Totten  (Mo.  App.)  65. 

Statement  of  burden  of  proof  on  interpleader 
in  an  attachment  suit. — Kelly-Goodfeilow  Shoe 
C!o.  V.  Sally  (Mo.  App.)  889. 

I  3.    Wr«asf«l  attaohmant. 

*Probable  cause  for  issuing  attachment  held 
foreign  to  the  question  of  liability  for  seizure 
thereunder  of  a  third  person's  property. — Eg 
A  Mattoz  V.  Hazlewood  (Tez.  Civ.  App.) 

*£:vidence  held  to  authorise  a  finding  of  malice, 
BO  as  to  make  attachment  plaintiffs  and  tlie 
officer  liable  for  exemplary  damages  for  seiture 
and  conversion,  under  an  attachment  of  prop- 
erty of  another  than  the  attachment  defendant. — 
Epps  &  Mattox  V.  Hasiewood  (Tex.  Civ.  App.) 


AHORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  i  3. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law," 
119. 

Attomays  as  public  officers,  see  "Attorney  Gen- 
eral." 

Attorney's  fees  in  action  on  note,  see  "Bills  and 
Notes,"  8  3. 

Embezzlement  by  attorney,  see  "Embesslement." 

Empioyment  of  attorney  by  agent  see  "Princi- 
pal and  Agent"  tS  2,  3. 

Fees  of  attorney  in  proceedings  to  wind  up  cor- 
porations, see  "Corporations,"  S  4. 

Misconduct  of  counsel  ground  for  new  trial,  see 
"New  Trial,"!  1. 

Record  on  appeal  or  writ  of  error  as  to  argu- 
ments of  counsel,  see  "Appeal  and  Error," 
114. 

Recovery  of  attorney's  fees  in  action  for  dam- 
ages, see  "Damages,"  |  1. 

Service  of  citation  on  appeal  or  writ  of  error  on 
attorney,  see  "Appeal  and  Error,"  {  4. 

I    1. 


•ttor- 


OompeasatiOB   and   U«n   of 
noy. 

•Where  a  client  accepted  an  attorney's  serv- 
ices in  a  case,  an  agreement  on  the  client's 
part  to  pay  for  such  services  would  be  implied. 
—Patterson  v.  Fleenor  (Ky.)  705. 

•Client  held  estopped  to  dispute  attorney's 
right  to  fee  on  the  ground  of  a  previous 
representation  by  the  attorney  of  another  party. 
— ^Patterson  v.  Fleenor  (Ky.)  705. 

•Allowance  of  attorney's  fee  of  $400  held 
proper. — Patterson  v.  Fleenor  (Ky.)  705. 

ATTORNEY  GENERAL 

Const  art  5,  i  21,  relating  to  county  attor- 
neys, when  construed  In  connection  with  article 
4,  {  22,  relating  to  the  duties  of  the  Attorney 
General,  hM  not  to  render  invalid  the  pro- 
visions of  Laws  1905,  p.  338,  c.  141,  g  5,  and 
Laws  1906,  p.  858,  c.  148,  relating  to  the  duty 
ot  the  Attorney  General  to  sue  for  certain  taxes 
imposed  by  tJie  acts. — Brady  v.  Brooks  (Tex. 
Sup.)  1052;  Moore  v.  Same,  Id. 
annotated.    So*  syllabns. 
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AUTHORITY. 

Ot  acent,  see  "Principal  and  Agent,"  H  2>  8. 

BAGGAGE. 

Of  pamengen,  see  "Carrien,"  |  15. 

BAILMENT. 

S«e  "Carriers"*  H  2-6;  "Innkeepers";  "Pledg- 
es"; "Warehonsemen." 

Embezzlement  or  larceny  by  bailee,  see  "Embez- 
zlement" 

Plaintiff,  having  permitted  C.  to  exercise  acts 
of  ownerwip  over  a  wagon  for  over  a  year, 
held  estopped,  as  against  0.'b  mortgagee  thereof, 
to  deiiv  that  C.  was  the  owner. — Davia  v.  First 
Nat.  Bank  (Ind.  T.)  lOlS. 

Bev.  St  1899,  {  8401,  invalidating  loans  of 
personal  property  in  existence  for  five  years 
withoat  demand,  held  not  to  apply  to  a  mere 
tvnporary  loan  or  bailment  of  personal  property. 
— GUbert  Book  Co.  v.  Sheridan  (Mo.  App.)  555. 

BALLOTS. 

Sm  "Blectlona.-  H  1>  2. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

i    1,    Petltloa,      AdJvdioAtlon,      waxrast, 
and.  onatody  of  property. 

Under  Baokr.  Act  July  1,  189S,  c.  641,  U  23, 
67,  30  Stat  552  [U.  a  Comp.  St.  1901,  pp.  3431, 
3449],  held  the  state  court  has  Inrisdlction  to 
determine  the  rights  of  the  trustee  in  bank- 
ruptcy to  property  to  v^cfa  there  are  adverse 
chdmants. — McLeod's  Trostee  v.  McLeod  (Ky.) 

i  8.    Biightu,  remedies,  amd  dlsduurge  ot 
bknkmpt. 

*A  discharge  in  bankruptcy  'luM  not  to  re- 
lease property  owned  by  the  bankrupt  when  he 
went  into  bankruptcy. — McLeod's  Trustee  v. 
McLeod  (Ky.)  199. 

Under  Bankr.  Act  July  1.  1898,  c.  541,  {  16, 
30  Stat  550  [U.  S.  Comp.  St  1901,  p.  3428], 
held  that  bankruptcy  of  a  lessee  for  a  year 
did  not  release  one  who  had  undertaken  to 
pay  the  rent  for  the  year. — Dersch  v.  Walker 
^y.)  238. 

BANKS  AND  BANKING. 

Bank  as  pledgee  of  bonds,  see  "Pledges." 

Gift  of  certificate  of  deposit,  see  "Gifts,"  {  1. 

Interpleader  by  claimants  of  deposit  see  "Inter- 
pleader," (  1. 

Lien  of  bank  on  bill  of  lading  attached  to  dis- 
counted draft,  see  "Carriers,"  i  2. 

"Tax 


Taxation  of  national  banks,  see  "Taxation,"  (  1. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," •  6. 

Of  action  by  limitation,  see  "Limitation  of  Ac- 
tions," I  3. 

BATTERY. 

See  "Assault  and  Battery." 


BENEFITS. 

Acceptance  of,  as  gioond  of  estoppeL  Me  "Kb- 

toppel,"  I  1. 
Acceptance  of,   as  ground  of  ratlfiration,   aeo 

"Principal  and  Agent,"  <  3. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  f  4. 
In  criminal  prosecutions,  see  "CrimiDal  Law," 
{  8. 

BIAS. 

Of  Juror,  see  "Jury  "  {  2. 

Of  witness,  see  "Witnesses,"  (  8. 

BILLIARDS. 

See  "Gaming,"  |  1. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  UDING. 

See  "Carriers,"  |  2. 

BILL  OF  REVIEW. 

See  "Equity,"  t  4. 

BILLS  AND  NOTES. 

Admissions  in  action  on,  see  "Evidence."  I  B. 
(Confession   of   Judgment   on   note,   see    "Jndr- 

ment"  S  1. 
Declarations  as  evidence  in  action  on,  see  "£>n- 

dence,"  {  6. 
Gift  of,  see  "Gifts,"  i  1. 
Instructions  in  general  in  action  on,  see  "Trial." 

S9. 
Merger  of  cause  of  action  on  note  in  jodsmait. 

see  "Judgment,"  §  6. 
Parol  evidence,  see  "Evidence,"  |  9. 
Ratification  by  partner  of  acts  of  co-partner  as 

affecting  liaSihty  to  surety,  see  "r 


.8  2.. 


"Partnership," 


Sureties  on  notes,  see  "Principal  and  Surety," 

»  1. 
Taking  of  note  for  debt  as  waiver  of  lien,  aes 

"Mechanics'  Liens,"  §  8. 

f  1.     Beqalsltes  and  vaUdlty. 

*A  company's  agreement  tmder  which  it  iaaned 
bonds  heb  impossible  of  performance,  so  aw  to 
show  a  want  of  consideration  of  notes  ^ven  by 
a  buyer  of  the  tionds.— German-American  Se- 
curity Co.'s  Assignee  v.  McCniloch  (Ky.)  5. 

f  X. 


KIkMs  and  liabilities  on  Indovae- 
meat  or  transfer. 

*An  assignee  of  a  promissory  note  must,  in 
order  to  hold  his  assignor  liable,  sue  the  maker 
at  the  first  term,  and  make  a  return  of  no  prop- 
erty fonnd. — Miller  v.  Browning  (Ky.)  3. 

*An  accommodation  indorser  on  a  note  is 
merely  a  surety  of  the  maker«— Weller  v.  Ral- 
ston (Ky.)  698. 

'Purchaser  of  note,  having  at  first  acted  on 
information  that  there  was  something  wrons 
with  it  could  not  claim  that  he  was  an  in- 
nocent purchaser. — Yette  t.  Sacher  OSa.  AppO 
360. 
*  Point  annotated.    See  syllalras. 
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f  8.    AetioBs. 

Petition  to  recover  balance  doe  on  a  note  held 

food  upon  demarrer. — Hawkins  t.  Merchants' 
;   Mechanics'   I«an   &   Building  Ass'n   {Kj.) 
19T. 

*A  petition  on  a  note  most  allege  defen- 
dant's promise  to  pay,  or  must  contain  a  copy 
of  the  note. — Cooper  v.  McKee  (Ky.)  203. 

Evidence  Iteld  to  justify  finding  that  mining 
atock  given  to  secure  indorser  of  note  was 
-worthless. — Vette  v.  Sachei  (Mo.  App.)  860. 

A  purchaser,  electing  to  pay  for  the  land 
sought  to  be  recovered  by  the  vendor  in  trespass 
to  try  title,  ftcJd  required  to  pay  the  attorney's 
fees  stipulated  for  in  the  purchase-money  notes. 
— Moore  v.  Brown  (Tex.  Civ.  App.)  310. 

Whore  a  note  called  for  attorney's  fees,  a 
judgment  therefor  was  not  authorized  where  it 
was  not  alleged  that  the  note  was  placed  in 
the  hands  of  the  attorney  for  collection.— 
Branch  v.  Taylor  (Tex.  Civ.  App.)  813. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Bzeention,"  I  4. 
At  foreclosure  sale,  see  "Mortgages,"  {  8. 
EBect  of  lis  pendens,  see  "Lis  Pendens." 
Establishment    of    parol    trust      against,    Ke 

"Trusts,"  i  1. 
Of   bill   of   exchange   or   promissory   note,   see 

"BilU  and  Notes,'^  {  2. 
Of  lands,  see  "Vendor  and  PurchaMr,"  )  i. 

BONDS. 

Beet  and  secondary  evidence  on  prosecntlon  for 
larceny  of,  see  "Criminal  Law,'  (  8. 

Count?  bonds,  see  "Counties,"  S  2. 

Harmless  error  in  action  on,  see  "Appeal  and 
Error,"  {  26. 

liquor  dealers'  bonds,  see  "Intoxicatinf  Liq- 
uors." 

Of  insurance  companies,  see  "Insurance,"  t  1. 

Pledge  of,  see  "Pledges.'' 

Becoverv  of  payment  made  for  redemption  of^ 
see  "Payment,^'  S  3. 

Bights  and  liabilities  of  partnership  as  to  bonds, 
pledged  to  firm,  see  "Partnership,"  |  2. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bondt  for  performance  of  dvHes  of  trugt  or 

office. 
See  "Guardtan  and  Ward,"  }  1 ;  "Notaries." 
'Contractor's  bonds,  see  "Contracts,"  {  5. 
Tax  officers,  see  "Taxation,"  g  7. 

Bond*  in  legal  proceedinge. 

See  "Appeal  and  Error,"  U4,6;  "Forcible  Bn- 
try  and  Detainer,"  S  !• 

On  appeal  from  assessment  of  tax,  see  "Taxa- 
tion,^ S  5. 

On  appeal  from  judgment  In  condonnation  pro- 
ceedings, see  "Eminent  Domain,"  |  8. 

BOUNDARIES. 

See  "Municipal  Corporations,"  |  1. 

Admissions  as  to  location  of  boundary,  see  "Evi- 
dence," {  6. 

Beqnirements  af  statnte  of  frauds  .as  to  bound- 
ary agreements,  see  "Frauds,  Statute  of,"  {  2. 

Testimony  as  to  transactions  witii  decedents,  see 
"Witnesses,"  $  1. 

f   1.    D«aeilptloa. 

*In  a  deed,  monuments  prevail  over  courses 
and  distances,  and  they  prevail  over  quantity. 
— Kendrick  v.  Burchett  (Ky.)  239. 

A  call  for  unmarked  boundary  lines  of  adjoin- 
ing surveys  in  the  field  notes  of  a  survey  in 


*  Polat  Miaoteted.    Sea  srllBbvs, 


question,  which  was  run  65  years  prior  to  the 
controversy,  held  to  control  a  call  for  courses 
and  distances. — Steusoif  v.  Jackson  (Tex.  Oiv. 
App.)  44S. 

I   S>     ErldaoM*,    aseertelnaieBt,    aad    ••• 
tabllshineiit. 

In  a  rait  involving  title  to  real  estate,  an  in- 
struction held  as  favorable  to  plaintifC  as  he  was 
entitled  to  under  the  evidence. — Berry  v.  Evans 
(Ky.)  12. 

In  a  suit  involving  title  to  real  estate,  evi- 
dence that  the  agreement  fixing  the  boundary 
line  was  made  under  a  mistake  held  inadmis- 
Bible  under  the  pleadings. — Berry  v.  E)vans 
(Ky.)12. 

*  Where'  adjoining  landowners  are  in  dis- 
pute over  a  line^  or  in  doabt  as  to  where  the 
true  line  is  situated,  an  agreement  between 
them  as  to  the  location  of  the  line  will  be 
favored  by  the  courts. — ^HolUngswortb  v.  Bar- 
rett (Ky.)  107. 

*A  parol  agreement  fixing  a  boundary  line 
will  be  upheld  where  the  line  bas  been  rec- 
ognized for  about  40  years. — Lost  Creek  Coal 
Go.  V.  Napier's  Heirs  (Ky.)  264. 

*  Indictment  for  fraudulently  cutting  down  a 
corner  tree  to  a  survey  held  to  sufficiently 
charge  an  offense  under  Ky.  St  1003,  I  1228. 
See,  also2_  section  12S6.— Commonwealth  v. 
Gregory   (Ky.)  477. 

Where,  in  the  determination  of  a  boundary, 
there  is  no  evidence  as  to  how  the  survey 
was  made,  it  will  be  presumed  that  the  sur- 
veyor ran  out  the  lines  of  the  adjoining  sur- 
veys called  for  in  the  survey  in  question.— 
Steusoff  T.  Jackson  (Tex.  Oiv.  App.)  446. 

BREACH. 

Of  condition,  see  "Insurance,"  |§  5,  6. 

Of  contract,  see  "Contracts,"  $4;  "Sales,"  i  4; 
"Vendor  and  Purchaser,"  §  3. 

Of  covenants,  see  "Covenants,"  {  2;  "Insur- 
ance," t  6. 

Of  warranty,  see  "Insurance,"  I  6;  "Sales," 
it  6,  8. 

BREACH  OF  THE  PEACE. 

Former  jeopardy  as  defense,  see  "Criminal 
Law,"  i  2. 

BRIBERY. 

By  candidate,  see  "Elections,"  (  1. 

On  a  prosecution  for  offering  to  bribe  an 
officer,  evidence  held  insufficient. — Evans  v.  State 
CTex.  Cr.  App.)  1080. 

BRIDGES. 

As  nuisances,  see  "Nuisance,"  |  1. 
Negligence  In  construction  In  general,  see  "Neg- 
ligence," 1 1. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror,''^! 26;  "(Mminal  Law,"  |  80. 

BROKERS. 

See  "Principal  and  Agent" 
Recovery  for  services  on  quantum  meruit,  see 
"Work  and  Labor." 

I    1.    Compensation  and  Uen. 

A  petition  in  action  for  breach  ot  a  con- 
tract for  the  services  in  the  sale  of  real  estate 
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h«td  not  demurrable  as  showing  a  forfeiture 
by  plaintilf  by  his  acceptance  of  an  inconsistent 
employment. — Shropshire  v.  Adams  (Tex.  Ciy. 
App.)  448. 

i   S.    Aettoaa  frnr  oompenaatloii. 

In  an  action  for  services,  certain  testimony 
held  admissible  to  show  plaintiff's  employment 
by  defendant's  agent. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  t.  Irvine  (Tex.  Oiv.  App.)  428. 

In  an  action  for  services  rendered  by  plaintifF 
in  purchasing  certain  property  for  defendant, 
certain  testimony  lield  irrelevant — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Irvine  (Tex. 
Oiv.  App.)  428. 

In  an  action  for  services,  charge  to  find  for 
plaintiff  without  reauiring  a  finding  that  he  had 
I>erformed  the  stipulated  services  held  erroneous. 
— St.  Louis  Southwestern  Ry.  Ck>.  of  Texas  v. 
Irvine  (Tex.  Civ.  App.)  428. 

BUILDING  CONTRACTS. 

See  "Contracts,"  (  5. 

Change  in  plans  as  affecting  liability  of  surety 

on  contractor's  bond,  see  "Principal  and  Snre- 

ty,"  i  3. 

BUILDING  RESTRICTIONS. 

See  "(Covenants,"  {  2. 

BURGLARY. 

Admissions  as  evidence,  see  "Criminal  Law," 
§9. 

Necessity,  requisites  and  sufficiency  of  instruc- 
tions in  general,  see  "Criminal  Law,"  {  21. 

Newly  discovered  evidence  as  ground  for  new 
trial,  see  "Criminal  Law,"  {  ^. 

i    1.    OSenaea    Mtd  veaponallilUty  there- 
for. 

*A   building   held  a   dwelling  house   within 
Ky.  St.  1003,  f  1162,  punishing  the  felonious 
breaking  into   any   dwelling  house. — Common- 
•   wealth  V.  Woolfolk  (Ky.)  110. 

•An  employs  held  guilty  of  an  entry  by  break- 
ing into  his  employer's  house  sufficient  to  con- 
stitute burglary. — Alexander  v.  State  (Tex.  Cr. 
App.)  642. 

{   S.    Proaeontloa    Mtd   pvnlahmaiit. 

On  a  prosecution  for  burglary,  held  proper  to 
refuse  to  permit  defendant  to  testify  as  to  the 
contents  of  a  letter  received  by  him  from  the 
owner  of  the  house  alleged  to  have  been  burglar- 
ized.— Radley  v.  Commonwealth  (Ky.)  519. 

*0n  a  prosecution  for  burglary,  the  indictment 
held  sufficient. — Radley  v.  Commonwealth  (Ky.) 
519. 

On  a  prosecution  for  burglary,  held  not  error 
for  the  court  to  have  failed  to  define  an  unlaw- 
ful breaking. — Radley  v.  Commonwealth  (Ky.) 
519. 

In  a  criminal  prosecution  instructions  con- 
sidered, and  Tield  erroneous  as  placing  the  bur- 
den of  proof  on  defendant. — Cooper  v.  State 
(Tex.  Cr.  App.)  816. 

An  indictment  held  sufficient  to  support  a  con- 
viction of  either  a  night  or  daytime  burglary. — 
True  V.  State  (Tex.  Cr.  App.)  10C6. 

An  instruction  on  a  prosecution  for  burglary 
held  erroneous,  as  requiring  the  concurrence 
of  two  contingencies,  when  either  required  an 
acquittal.— True  v.  State  (Tex.  Cr.  App.)  1066. 


CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

CSancellation  of  conveyance  of  intereat  in  oil 
well,  see  "Blines  and  Minerals,"  |  1. 

Cancellation  of  patent  to  public  land,  see  "Piib- 
Uc  Lands."  |  £ 

Cancellation  of  release,  see  "Release,"  |  1. 

Rescission  of  contract,  see  "Contracts,"  f  3; 
"Sales,"  {  8;  "Vendor  and  Purchaser7  S  2. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  |  3. 

I  1.     Right   of   action   and   defeases. 

Assignment  and  compromise  of  cause  of 
action  fraudulently  procured  from  plaintiir 
set  aside  as  to  her  rights  and  those  of  one  of 
her  attorneys,  but  sustained  as  to  another  at- 
torney, who  procured  the  same. — Bush  v.  Pres- 
cott  &  N.  W.  B.  Co.  (Ark.)  86. 

Fact  that  party  might  obtain  relief  at  law 
from  fraudulently  obtained  assignment  and 
compromise  of  cause  of  action  held  not  to 
oust  the  concurrent  jurisdiction  of  eqnitf  to 
cancel  the  assignment  and  compromise. — Bnsh 
V.  Prescott  &  N.  W.  R.  Co.  (Ark.)  88. 

Plaintiff  held  not  required,  as  a  condition 
of  setting  aside  an  assignment  fraudulently 
procured,  to  reconvey  to  the  assignee  a  tract 
of  land  previously  conveyed  to  plaintiff  I9 
such  assignee. — Bush  v.  Prescott  &  N.  W.  R. 
Co.  (Ark.)  86. 

Negligence  in  executing  a  release  of  a  deed  of 
trust  held  insufficient  as  a  defense  to  a  soit 
for  the  cancellation  thereof. — Troll  r.  Saner- 
bran  (Mo.  App.)  364. 

(Complainant  held  entitled  to  the  cancellatioa 
of  a  release  of  a  deed  of  trust  inadvertently 
executed  by  his  father,  under  whom  complainant 
claimed,  on  a  mistaken  belief  that  a  Janior 
lien  holder  had  no  lien. — Troll  t.  Sauerbmn 
(Mo.  App.)  364. 

CANDIDATES. 

For  office,  see  "EIectl<His,"  {  1. 


CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS. 


*  Point  annotated.    See  sjrllabns. 


Allegations  concerning  poneasion  of  freight  by, 
as  conclusion,  see  "Pleading,"  {  1. 

Argument  of  counsel  in  action  for  injnries  to 
passenger,  see  "Trial,"  i  3. 

Challenges  to  jurors  in  action  against  connecting 
carriers,  see  "Jury,"  {  2. 

Delivery  to  carrier,  of  goods  sold,  aee  "Sales," 
i  &• 

Direct  or  remote  consequences  of  injury  to  pas- 
senger, see  "Damages,"  {  1. 

Expert  evidence  in  action  for  injuries  to  pas- 
senger, see  "Evidence,"  {  10. 

Form  of  action  for  delay  in  delivery  of  goods, 
see  "Action,"  <  1. 

Harmless  error  In  action  for  injuries  to  lire 
stock  in  transportation,  see  "Appeal  and  Er- 
ror," i  25. 

Hearsay  in  action  for  injuries  to  animals,  see 
"Evidence,"  {  7. 

Injuries  to  shipper  see  "Railroads,"  t  7. 

Instruction  as  to  damages  for  injury  to  pas- 
senger, see  "Damages,"  S  7. 

Instructions  in  general  in  action  for  injnries  to 
passenger,  see  "Trial,"  i  5. 

Instructions  in  general  in  action  tor  loss  of 
goods,  see  "Trial,"  (  5. 
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Issaes  in  lower  court  affecting  right  to  review 
in  action  for  Ion  of  baggage,  see  "Appeal  and 
Error,"  f  8. 

Joint  liability  of  railroad  and  street  railroad 
for  injories'  to  passenger,  see  "Bailzoada,"  i  & 

I   1.   CvBtrol  and  »«B«latlom  of  ae^aaoa 
tuuniera. 

A  railroad  company  Aeld  guilty  of  unjust  dis- 
crimination within  ReT.  St.  188S,  art.  4fi74, 
subd.  2,  and  subject  to  the  penalty  imposed  there- 
for.—San  Antonio  &  A.  P.  By.  Co.  v.  fitrib- 
ling  (Tex.  Sup.)  963. 

A  railroad  Aompany  KM  not  guilty  of  unjust 
discrimination  within  Rev.  St.  1895,  art  457^ 
subd.  2,  and  subject  to  the  penalty  imposed 
therefor. — San  Antonio  &  A.  P.  By.  Co.  v.  Strib- 
ling  (Tex.  Sup.)  963. 

{   S.    OarrlaEo  of  koocUh^UIs  of  ladlsK. 
sUpplng     reoelpta,     and     speolal 

•OBtMMta. 

•An  assignment  of  a  bill  of  lading  is  a 
symbolic  delivery  of  the  proi>«ai7  represented 
by  the  bill. — Kentucky  Befining  Co.  v.  Bank  of 
Morilton  (Ky.)  492. 

Where  draft  discounted  by  Ijank  was  dis- 
honored, a  debt  due  from  the  drawer  to  the  bank 
was  not  'extinguished,  and  the  bank's  lien  on 
bills  of  lading  attached  to  the  draft  was  not 
discharged. — Kentucky  Beflning  Co.  v.  Bank  of 
Morilton  (Ky.)  492. 

One  who  discounts  a  draft  with  bill  of  lading 
attached  impliedly  guaranties  that  the  draft  will 
be  honored,  and  if  it  is  dishonored,  the  property 
covered  by  the  bill  of  lading  is  subject  to  a  lien 
for  an  equivalent  sum. — Kentucky  Beflning  Co. 
V.  Bank  of  Morilton  (Ky.)  492. 


i  3. 


amd     dellTory 


—  Tvaiuportatloa 
bj  earrler. 

*A  common  carrier  held  bound  to  provide  for 
the  delivery  of  freight  to  conBignees  at  desti- 
nation, and  to  take  the  property,  after  arrival, 
to  such  point,  and  place  it  in  a  position  of 
accessibiUb. — Bussell  Grain  Co.  v.  Wabash  B. 
Co.  (Mo.  App.)  908. 

A  sale  of  freight  after  arrival,  but  before 
delivery  by  the  canrier,  JkeM  not  to  exempt  it 
from  UabiUty  to  the  buyer  to  place  the  freight 
In  a  position  of  accessibility  for  delivery. — ^Rus- 
sell Grain  Co.  v.  Wabash  B.  Go.  (Mo.  App.)  908. 

i  4.     —  Delay  In  transportation  or  de- 
llTery. 

In  an  action  against  a  carrier  for  damages  to 
a  shipment  owing  to  delay  in  delivery,  the  court 
should  instruct  the  jury,  defining  the  measure  of 
damages. — Chicago  &  E.  I.  B.  Co.  v.  Chestnut 
Bros.  (Ky.)  298. 

In  an  action  against  a  carrier  for  damages  to 
a.  shijHnent  owing  to  a  delay  in  delivery,  an  in- 
strucnon  on  damages  held  erroneous  as  mis- 
leading.—Chicago  &  E.  I.  B.  Co.  V.  Chestnut 
SroB.  (Ky.)  298. 

A  carrier  held  not  chargeable  with  damages 
to  a  shipment  after  delivery  for  unloading, 
though  the  subsequent  damages  would  not  hare 
occurred  but  for  the  carrier's  original  negli- 
gence.— (Tbicago  &  B.  L  B.  C!o.  v.  Chestnut 
Bros.  (Ky.)  29iB. 

Under  Ky.  St  19(^,  I  470,  a  carrier  is  liable 
for  failure  to  deliver  a  cargo  in  due  season, 
though  the  contract  of  shipment  did  not  state 
the  consideration. — Chicago  &  E.  I.  B.  Go.  v. 
Chestnut  Bros.  (Ky.)  298. 

Iq  the  absence  of  notice  to  the  shipper,  at  the 
titne  freight  was  accepted  for  transportation, 
that  the  carrier's  traffic  in  the  yards  at  desti- 
nation was  demoralized,  the  carrier  was  liable 
for  delivery  in  the  ordinary  course  of  business. 


*  Point  annotated.    See  syllabns. 


— Russell  Grain  Co.  T.  Wabash  E.  Co.  (Mo. 
App.)  908. 

Failure  of  a  buyer  of  freight  in  possession  of 
the  carrier  to  prove  an  assignment  of  the  bill 
of  lading  held  no  defense  to  his  right  of  action 
against  the  carrier  for  delay  in  delivery. — ^Russell 
Grain  O).  v.  Wabash  B.  Co.  (Mo.  App.)  906. 

In  an  action  against  a  carrier  for  delay  in 
delivery,  an  allegation  of  the  petition  held 
to  charge  that  the  carrier  unreasonably  delayed 
delivering  the  freight  at  a  proper  place  for 
unloading  after  arrival. — Bussell  Grain  Co.  v. 
WabashB.  Co.  (Mo.  App.)  90S. 

i  B.    —  Oonneotlns  earrlars. 

*A  connecting  carrier  held  to  have  become  a 
party  to  an  original  bill  of  lading  by  adoption 
and  ratification. — Chicago  &  E.  I.  B.  Co.  t. 
Chestnut  Bros.  (Ky.)  298. 

*In  an  action  against  carriers  for  damages 
to  a  shipment,  an  instruction  rendering  the 
final  carrier  liable  for  all  damages,  unless  it 
"should  satisfy"  the  jury  tliat  the  damage 
occurred  on  one  of  the  other  lines,  held  errone- 
ous.— Houston  &  T.  C.  B.  Co.  v.  Everett  (Tex. 
Sup.)  761. 

Where  a  carrier  had  no  authority  from  con- 
necting carriers  to  contract  for  through  ship- 
ment except  by  a  certain  route,  a  shipper  con- 
tracting for  through  shipment  conld  not  re- 
cover damages  to  the  shipment  occasioned  by 
their  having  gone  that  way  instead  of  another 
as  requested. — Houston  &  T.  C.  R.  Co.  t. 
Everett  (Tex.  Sup.)  761. 

•Acts  1899,  p.  214.  c.  125,  held  not  to  affect 
the  validity  of  a  contract  limiting  a  -carrier's 
liability  on  an  interstate  shipment  to  acts  com- 
mitted on  its  own  line,  nor  to  limit  the  rights 
of  the  parties  nnder  such  contract. — Missouri, 
K.  &  X.  By.  Go.  of  Texas  v.  Elliott  &  Dial  (Tex. 
Sup.)  767. 

•Under  Bev.  St.  1895,  art.  331b,  in  case  of  a 
domestic  through  shipment  by  connecting  lines, 
field  one  of  them  cannot  limit  his  liability  to- 
damagea  occun-ing  on  its  line. — Gulf,  C.  &  S. 
F.  By.  Co.  V.  Terry  &  McAfee  (Tex.  Civ.  App.> 
792. 

In  a  suit  for  loss  of  goods  shipped,  evidence- 
held  to  require  snbmiasion  of  the  issue  whether 
the  goods  were  taken  from  the  car  after  they 
had  been  placed  therein  by  plaintiffs  agent,  and 
before  the  car  had  l>een  accepted  by  the  initial 
carrier. — International  &  G.  N.  B.  Co.  v.  Bing- 
ham  (Tex.  Civ.  App.)  Ilia 

In  an  action  against  connecting  carriers  for 
loss  of  goods,  whether  the  loss  occurred  on  the- 
line  of  the  initial  or  of  the  connecting  carrier 
held  for  the  jury. — International  &  G.  N.  B.  Co. 
V.  Bingham  (Tex.  Civ.  App.)  1113. 

Plaintiff,  being  a  stranger  to  a  contract  for  the 
transportation  of  syrup. over  the  line  of  a  con- 
necting carrier,  held  not  entitied  to  recover  for 
any  loss  or  damage  occurring  on  sucli  line. — 
International  &  G.  M.  B.  Co.  v.  Bingham  (Tex. 
Civ.  App.)  1118. 

§  6.    — ^  IMserlininatlon  and  overeharce.. 

Evidence  in  a  suit  for  overcharges  of  freight 
held  to  support  a  finding  for  plaintifC — Chicago 
Lumber  &  Coal  Co.  v.  Georgia  Southern  &  F. 
By.  (3o.  (Mo.  App.)  576. 

(  7.     Carriage  of  live  stook. 

Laws  1899.  p.  214,  c.  125,  held  not  to  confer 
jurisdiction  over  a  foreign  railway  company  re- 
fusing to  accept  goods  for  shipment  as  con- 
necting carrier. — St.  Louis  Southwestern  By. 
Co.  V.  McKnight  (Tex.  Sup.)  755. 

•Turisdiction  over  a  foreign  railway  company 
held  not  sustained,  under  Bev.  St  1895,  art 
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1194,  subd.  4,  when  the  action  was  oot  brought 
In  the  connty  of  the  domicile  of  the  codefendant 
within  article  4378. — St  Louis  gouthwestem 
Ry.  Co.  y.  McKnight  (Tex.  Sop.)  755. 

In  an  action  against  several  connecting  car- 
riers for  delay  in  transportation  of  cattle,  an 
instruction  held  erroneous,  as  authorizing  the 
Jury  to  assess  damages  against  the  terminal 
carrier,  unless  they  could  attribute  the  damages 
•definitely  to  the  negligence  of  the  others.— 
Houston  &  T.  C.  R.  Co.  t.  Scott  (Tex.  Sap.) 
763. 

In  an  action  against  a  carrier  for  damage  to 
A  shipment  of  cattle,  the  petition  held  sufficient, 
tiiough  it  did  not  allege  the  class  of  cattle  that 
died. — Texaa  &  P.  By.  Go.  t.  Sherrod  (Tex. 
Sup.)  956. 

An  anthorised  agent  of  a  railroad  who  re- 
<^TeB  cattle  for  shipment  under  a  parol  agree- 
ment made  by  an  unauthorized  agent,  thereby 
binds  the  company.— Gulf,  0.  &  ST  F.  Ry.  Co. 
Co.  T.  Jackson  &  Edwards  (Tex.  Snp.)  968; 
Same  t.  Brown  &  Williamson  (Tex.  Sup.)  971; 
Same  y.  Zimmerman,  Id. 

A  railroad  station  agent  is  held  out  to  the 
public  as  haying  authority  to  contract  with 
reference  to  the  necessary  and  ordinary  de- 
tails of  the  business. — Gulf,  C.  &  a  F.  Ry.  Co. 
y.  Jackson  A  Edwards  (Tex.  Sup.)  968;  Same 
▼.  Brown  &  Williamson  (Tex.  Sup.)  971;  Same 
y.   Zimmerman.   Id. 

A  local  freight  agent  of  a  railroad  ordinarily 
has  no  authority  to  bind  the  railroad  to  carry 
freight  beyond  its  line.— Gulf,  C.  &  S.  F.  Ky. 
Co.  y.  Jackson  &  Edwards  (Tex.  Sup.)  968; 
Same  y.  Brown  &  Williamson  (Tex.  Sup.)  971; 
Same  y.  Zimmerman,  Id. 

A  local  freight  agent  of  a  railroad  has  no 
authority  to  bind  the  railroad  by  an  agreement 
that  cattle  shall  be  shipped  in  a  solid  train, 
«r  that  the  train  shall  be  drawn  by  a  single 
engine.— Gnlf.  C.  &  S.  F.  Ry.  Oo.  y.  Jackson 
&  Edwards  (Tex.  Sup.)  968;  Same  y.  Brown  & 
Williamson  (Tex.  Sup.)  97l;  Same  y.  Zimmer- 
man, Id. 

*In  the  absence  of  an  agreement  or  course 
of  business  to  the  contrary,  an  initial  car- 
rier is  bound  only  to  safely  carry  and  deliver 
to  the  next  carrier. — Gnlf,  O.  &  S.  F.  Ry. 
Oa  y.  Jackson  &  Edwards  (Tex.  Snp.)  968;  Same 
y.  Brown  St  Williamson  (Tex.  Sup.)  971;  Same 
y.  Zimmerman,  Id. 

In  an  action  for  breach  of  contract  in  the 
shipment  of  cattle,  certain  question  asked 
plaintiff  on  cross-examination  should  have  been 
admitted  on  the  issue  of  damages. — Gulf,  C. 
&  S.  F.  Ry.  Co.  y.  Jackson  &  Edwards  (Tex. 
Sup.)  968;  Same  y.  Brown  &  Williamson  (Tex. 
Sup.)  971;  Same  y.  Zimmerman,  Id. 

In  an  action  against  a  carrier  for  damages 
to  live  stock  in  transportation^  an  instruction 
authorizing  recovery  of  veterinary  bills  and 
the  value  of  bis  time  in  caring  for  the  animals 
held  improper. — St.  Louis  ft  S.  W.  Ry.  Co.  of 
Texas  v.  Foster  (Tex.  Civ.  App.)  450. 

*The  measure  of  damages  recoverable  from  a 
carrier  for  injuries  to  live  stock  in  transporta- 
tion stated. — St.  Louis  ft  S.  W.  Ry.  Co.  of 
Texas  y.  Foster  (Tex.  CSv.  App.)  450. 

Under  the  evidence,  held,  in  an  action  tor 
injnry  to  a  shipment  of  cattle  from  delay  In 
fnrnisbing  cars  therefor,  that  there  was  no  error 
in  refusing  to  charge  that  the  carrier  could 
not  receive  the  cattle  til!  they  were  inspected. — 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Terry  &  McAfee 
(Tex.  Civ.  App.)  792. 

An  instruction  as  to  measure  of  damages  to 
a  shipment  of  cattle  held,  in  view  of  the  evi' 


*  Point  annotated.    See  syllabna, 


dence,  not  misleading  becanse  nsing  flie  tern 
difference  in  "value,"  instead  of  "market 
value." — Gulf,  O.  &  S.  F.  Ry.  C!o.  v.  Terry 
&  McAfee  (Tex.  Civ.  App.)  792. 

*A  carrier  held  liable  where  damages  to  a 
shipment  of  cattle  is  caused  by  its  negligence 
concurring  with  that  of  a  connecting  carrier. — 
Gulf.  C.  &  S.  F.  Ry.  Co.  y.  Terry  ft  McAfeo 
(Tex.  Oly.  App.)  792. 

In  an  action  against  a  connecting  carrier  for 
damages  to  a  shipment  of  horses,  evidence  held 
to  justify  a  finding  of  actionable  n^ligence  on 
its  part. — Texas  &  P.  R.  Co.  rt  Lnak  (Tex. 
Civ.  App.)  798. 

In  an  action  against  a  railroad  for  damages  to 
plaintiff's  cattle,  evidence  held  insufficient  to 
support  a  Judgment  for  plaintiff. — Gnlf,  C.  ft 
S.  F.  By.  Co.  y.  Taliaferro  (Tex.  Ciy.  App.) 
1120. 

i   8.    OarrlaKe    «l    gaiiniitiiTi    Hr'nH  — 
between    earner    and    pnaaeaser. 

A  carrier  held  justified  in  refusing  to  aell  a 
ticket  to  a  blind  p«w>n  for  a  journey  necessi- 
tating a  change  of  cars,  unless  he  procured  the 
service  of  an  attendant. — Illinois  Cent.  R.  Co. 
V.  Allen  (Ky.)  150. 

A  rule  of  a  railway  company,  forbidding  the 
sale  of  tickets  to  persons  physically  unable  to 
take  care  of  themselves,  held  not  to  limit  its 
responsibility  to  the  public,  unless  the  rule  is 
justified  by  the  principles  governing  the  duties 
of  carriers. — Illinois  CJent  B.  Co.  y.  Allen  (Ky.) 
150. 

*One  walking  on  railroad  side  track  in  order 
to  take  passage  on  a  train  held  a  passenger,  and 
not  a  trespasser. — ^Illinois  Cent  R.  Co.  y.  Proc- 
tor (Ky.)  714. 

'Persons  taking  passage  on  a  train  held  to 
l>e  passengers  from  the  time  they  were  pot 
in  a  car  kept  near  the  station  to  await  the 
train. — Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
y.  Byrd  (Tex.  Civ.  App.)  991. 

I  9.  —  Fares,  tleketa,  amd  apeolal  eoa- 
tracts. 
A  carrier  held  liable  to  a  passenger  for  all 
damages  proximately  caused  by  a  misdirection 
of  its  ticket  agent,  selling  the  passengers 
tickets,  as  to  the  best  route  to  their  destina- 
tion.— St.  Louis  ft  S.  W.  R.  Co.  of  Texas  t. 
White  (Tex.  Sup.)  746. 

i  10.  —  Perfomuuteo    of    eontract    ut 
trsasportatloB. 

In  an  action  against  a  carrier  for  injuries  to 
a  passenger  in  consequence  of  being  carried  be- 
yond the  station  of  her  destination,  evidence  of 
the  undisclosed  intention  of  the  conductor  to 
hire  a  conveyance  for  the  passenger  waa  inad- 
missible.— (Thesapeake  ft  O.  R.  Co.  y.  laynch 
(Ky.)  517. 

A  passenger,  acting  reasonably  when  walking 
back  to  the  station  of  her  destination  on  h<>r 
being  carried  beyond  it  held  entitled  to  recover 
for  the  injuries  sustained,  otherwise  only  for  th? 
expenses  in  liiring  a  conveyance  and  for-  th» 
delay. — Chesapeake  &  O.  B.  Co.  v.  liracb 
(Ky.)  617. 

The  yerdict  in  an  action  against  a  railraad 
company  for  injuries  to  a  passenger  keM  not 
excessive. — Chesapeake  ft  O.  R.  Co.  t.   Sjraci 

(Ky.)  617. 

Whether  a  passenger  acted  reasonably  whm 
walking  back  to  the  station  of  her  destinatinc 
on  her  Deing  carried  beyond  it  held  for  the  jutt 
— Chesapeake  ft  O.  R.  Co.  v.  Lynch  (Ky.)  &1T 

{11.  — ^  Personal  Injuries. 

A  carrier  held  not  required  to  fit  a  fn>iEM 
train  with  conveniences  for  passengers. — Roi- 
gers  V.  Choctaw,  O.  ft  O.  B.  Co.  (Ark.)  46& 
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*The  datj  ot  a  carrier  of  passengers  is  to 
attend  to  the  comfort  and  safety  of  all  its 
passengers  aiilce  but  not  to  furnish  especial 
attention  to  any  one  in  particular. — Illinois 
Cent.  R.  Oo.  t.  Allen  (Ky.)  150. 

*Both  carriers  AeM  liable  for  injury  to  the 
passienger  of  one  by  a  collision  through  the 
negligence  of  both. — Louisville  Ry.  Co.  T.  Blum 
(Ky.)  186;   Same  v.  Goodman,  Id. 

Degree  of  care  required  of  operatives  of 
freight  train  running  on  side  track  at  station 
^vhere  passengers  were  walking  to  and  from  the 
passenger  train  defined. — Illinois  Cent.  R.  Co.  T. 
Proctor  (Ky.)  714. 

Engineer  of  train  standing  on  aide  track 
held  entitled  to  assume  that  passenger  walking 
on  the  track  would  leave  it  in  time  to  avoid 
danger.— Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.) 
714. 

•A  carrier  of  passengers  held  to  the  exercise 
of  the  highest  degree  of  care. — Hmnilton  v. 
Metropolitan  St  Ry.  Co.  (Mo.  App.)  893. 

In  a  suit  against  a  carrier  for  injuries  to 
plaintiff's  wife  by  delay,  the  initial  carrier  held 
not  liable  for  delays  of  connecting  carriers  in 
the  absence  of  proof  that  such  delays  were  not 
caused  bv  their  negligence. — St.  Ijouis  &  S.  W. 
B.  Co.  of  Texas  t.  White  (Tex.  Sup.)  746. 

•A  person  held  a  passenger  on  a  street  car, 
and  the  servants  in  charge  of  the  car  obliged 
to  exercise  the  care  required  of  common  car- 
riers.—Green  V.  Houston  Electric  Co.  (Tex. 
Civ.  App.)  442. 

•In  an  action  for  injuries  to  a  passenger,  the 
carrier  was  liable  if  its  negligence  concurred 
with  the  acts  of  a  fellow  passenger,  irre- 
spective of  whether  the  hitter's  act  wns  negli- 
gPiice. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Wolf  (Tex.  Civ.  App.)  778. 

*A  passenger  alighting  from  a  railway  coach 
held  entitled  to  the  exercise  by  the  carrier  of 
the  degree  of  care  required  of  a  very  prudent 
person  under  similar  circumstances. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Wolf  (Tex.  Civ. 
App.)  778. 

A  passenger  has  a  right  to  use  a  defective 
station  platform,  but  must  do  so  with  care 
proportioned  to  the  danger. — Houston  E.  &  W. 
T.  Ry.  Co.  V.  McCarty  (Tex.  Civ.  App.)  805. 

•Railroad  held  bound  to  keep  platform  used 
for  passengers  in  reasonably  safe  condition,  al- 
though such  platform  was  built  and  is  con- 
trolled by  a  stranger.— Houston  E.  &  W.  T.  Ry. 
Co.  V.  McCarty  (Tex.  Civ.  App.)  805. 

An  intending  passenger  on  a  railroad  train 
bas  as  much  right  to  go  upon  a  station  plat- 
form for  the  purpose  of  flagging  the  train  as  for 
taking  passage  on  it  when  it  arrives. — Houston 
E.  &  W.  T.  Ry.  Co.  v.  McCarty  (Tex.  Civ. 
App.)  805. 

•A  carrier  must  use  the  utmost  care  to  pro- 
tect its  passengers  from  the  weather. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Byrd 
(Tex.  CSV.  App.)  091. 

•Railroad  companies  must  exercise  that  de- 
force of  care  as  to  passengers  that  very  cautious 
persons  would  exercise. — Missouri,  K.  &  T. 
Ky.  (3o.  of  Texas  v.  Byrd  (Tex.  dv.  App.)  091. 

$  12.  — —   Action*  for  InJiiTlea. 

In  an  action  by  a  passenger  for  an  assault 
committed  by  defendant's  conductor,  a  requested 
instruction  withdrawing  from  the  jury  s  con- 
sideration the  fact  that  defendant  negligently 
dated'the  pass  on  which  plaintiff  was  riding  held 
erroneously  refused. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Harrison  (Ark.)  53. 


8»8.W.— 73 


*  Point  aiuotatod.    See  ■yllabaa. 


Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  negligence  of  a  conductor  to 
passenger  after  discovering  his  peril. — Rodgers 
V.  Choctaw,  O.  &  G.  R.  Co.  (Ark.)  468. 

Whether  the  engineer  of  a  freight  train  which 
struck  a  passenger  going  toward  his  train  was 
guilty  of  negligence  held  a  question  for  the 
jury. — Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.) 
714. 

Whether  railroad  engineer  exercised  proper 
care  after  discovering  a  passenger  on  the  tracks 
going  toward  a  train  held  a  question  for  the 
jury. — Illinois  Cent.  B.  Co.  v.  Proctor  (Ky.) 
714. 

In  an  action  against  railroad  for  injuries  to 
passenger,  reading  of  certain  rule  of  railroad  in 
evidence  held  incompetent  and  prejudicial. — 
Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.)  714. 

In  an  action  for  injuries  to  a  passenger,  charge 
held  erroneous  in  failing  to  condition  right  of 
recovery  on  establishment  of  negligence  charged 
in  petition. — Hamilton  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  803. 

In  an  action  for  injuries  to  passenger  on 
street  car  resulting  from  collision,  evidence  held 
sufficient  to  take  the  question  of  negligence  to 
the  jury  as  against  both  defendants. — Hnniilton 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  893. 

•A  presumption  of  negligence  arises  against 
the  carrier  from  the  fact  of  injury  to  the  pas- 
senger.— Hamilton  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  893. 

•Where  plaintiff  in  an  action  against  a  carrier 
for  injuries  to  a  passenger  alleged  specific  acts 
of  negligence,  he  must  prove  them. — Hamilton 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  893. 

•A  petition  against  a  carrier  for  injuries  to  a 
passenger  need  not  specify  the  negligent  acts 
which  caused  the  injury. — Hamilton  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.)  893. 

In  an  action  for  damages  to  plaintiff's  wife 
by  being  misdirected  as  to  the  best  route  to  a 
certain  destination,  defendant  held  liable  for 
any  injury  resulting  from  negligence  on  its  own 
line  in  her  being  required  to  make  a  greater 
number  of  changes  and  being  out  a  greater 
length  of  time  than  she  otherwise  would,  ex- 
cluding schedule  delays  by  connecting  carriers. 
—St.  Louis  &  S.  W.  R.  Co.  of  Texas  v.  White 
(Tex.  Sup.)  746. 

•In  an  action  for  injury  to  a  female  pas- 
senger while  attempting  to  alight  from  a  street 
car,  the  steps  of  which  were  muddy  and  slip- 
pery, whether  the  carrier  owed  plaintiff  a  duty 
to  assist  or  warn  her  was  for  the  jury. — 
Flory  V.  San  Antonio  Traction  Co.  (Tex.  CJiv. 
App.)  278. 

In  an  action  for  injuries  to  a  passenger  of 
a  street  car  in  alighting  to  escape  a  threatened 
collision,  an  instruction  held  not  objectionable 
as  placing  the  burden  of  showing  that  the 
street  car  company's  failure  to  stop  the  car 
was  not  the  proximate  cause  of  the  disaster. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  VoUrath 
(Tex.   Civ.   App.)   279. 

In  an  action  for  injuries  to  a  passenger  in 
jumping  from  a  street  car  to  escape  collision 
with  a  train,  the  court  held  justified  in  sub- 
mitting the  issue  whether  the  street  car  com- 
pany failed  to  keep  a  reasonably  sufficient 
lookout  for  the  train. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  VoUrath  (Tex.  Civ.  App.)  279. 

In  an  action  against  a  carrier  for  neg- 
ligence in  permitting  its  car  to  become  cold, 
whereby  a  passenger  became  permanently  in- 
jured and  diseased,  evidence  considered,  and 
held  sufficient  to  warrant  a  verdict  for  plaintiff. 
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— Misaonri,    K.   A  T.   Ry.    Co.   of   Texas  r. 
Byrd  (Tex.  Ov.  Aj«i.)  991. 

Instructions  as  to  proximate  cause  heli 
BUfflcient. — Missouri,  K.  &  T.  Ky.  Co.  of  Texas 
V.  Byrd  (Tex.  Civ.  App.)  991. 

In  an  action  for  injuries  to  a  passenger,  alletca- 
tiona  of  the  petition  as  to  the  cause  of  the 
injuries  held  sufficient. — Dallas  Consolidated 
Electric  St.  Ry.  Co.  v.  Black  (Tex.  Civ.  App.) 
1087. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  to  pass  on  the  passenger's  diligence 
"under  the  circumstances  and  conditions  by 
which  she  was  surrounded*'  held  proper. — St 
lioais  ft  S.  F.  B.  Co.  t.  Boss  (Tez.  Cfv.  App.) 
1106. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  held  properly  refused  as  on  the 
weight  of  evidence. — St.  Louis  &  S.  F.  B.  Co. 
v.  Ross  (Tex.  Civ.  App.)  1105. 

(  13.  -^  Costrlliiitovy     mecUceaee      of 
person  Isjiured. 

Becovery  against  a  railroad  for  death  caused 
by  exposure  while  awaiting  a  night  train  at  a 
closed  flag  station  denied. — Sandifer's  Adm'r  v.° 
Louisville  ft  N.  R.  Co.  (Ky.)  528. 

'Intoxication  of  injured  passenger  held  not  of 
itself  to  afFect  his  right  to  recover  for  injuries. 
—Illinois  Cent.  B.  Co.  v.  Proctor  (Ky.)  714. 

*Where  a  railroad  is  so  constructed  that  a  pas- 
senger is  required  to  cross  intervening  tracks 
to  get  from  the  station  to  his  train,  it  is  not 
negligence  in  itself  for  him  not  to  look  and  listen 
for  approaching  trains. — Illinois  Cent.  R.  Co, 
V.  Proctor  (Ky.)  714. 

Whether  passenger  walking  along  a  track  to 
take  his  train  was  guilty  of  contributory  negli- 
gence held  a  question  for  the  jury. — Illinois 
Cent.  R.  Co.  v.  Proctor  (Ky.)  714. 

Undisputed  testimony  held  to  show  plaintiff 
mistaken  in  her  testimony,  so  that  It  could  not 
show  her  guilty  of  contributory  negligence. — 
New  V.  St  Louu  ft  S.  Ry.  Co.  (Mo.  App.)  1043. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  held  to  sufficiently  submit  plain- 
tiff's contributory  negligence. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Wolf  (Tex.  CiT.  App.) 
778. 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger  caused  by  defective  platform, 
requested  charge  on  the  effect  of  plaintiff's  neg- 
ligence in  walking  on  the  plntform  should  have 
been  given.— Houston  E.  &  W.  T.  By.  Co.  v. 
McCarty  (Tex.  Civ.  App.)  805. 

1 14.  —  EJeotloa  of  passengers  and  in- 
tmders. 

*In  an  action  for 'Wrongful  ejection  of  a  pas- 
senger, a  verdict  for  $800  held  not  excessive. — 
Missouri,  K.  &  T.  Ry.  Co.  v.  Smith  (Ind.  T.) 
(568. 

*In  an  action  against  a  carrier  for  wrongful 
ejection  of  a  passenger,  plaintiff  is  entitled  to 
recover  compensation  for  loss  of  time,  humili- 
ation, and  inconvenience  in  reaching  his  destina- 
tion, and  for  suffering  of  mind  and  body.— 
Missouri,  K.  &  T.  Ry.  Co.  v.  Smith  (Ind.  T.) 
668. 

*Refusal  of  a  tender  of  fare  by  a  carrier's 
conductor,  and  the  ejection  of  a  passenger  for 
nonpayment,  held  wrongful. — Missouri,  K.  &  T. 
Ry.  Co.  V.  Smith  (Ind.  T.)  668. 

*A  conductor  held  not  guilty  of  tort  in 
expelling  a  passenger  from  the  train  becanse 
of  the  apparent  invalidity  of  his  ticket,  where 
he   does   not  act  with   unreasonable  force   or 


insult. — Southern    Ry. 
Hawkins  (Ky.)  258. 


Co.    in    Kentuclqr    t. 


In  an  action  against  a  railroad  for  die  eJee- 
tion  of  a  passenger  from  the  train  held  that 
there  was  no  fatal  variance  between  the  proof 
and  petition. — Southern  Ry.  0>.  in  Kentucky  ' 
V.  Hawkins  (Ey.)  268. 

*In  an  action  for  the  ejection  of  a  paaaenger 

from  the  train,  there  can  be  no  recovery  for 
loss  of  time  or  expense  incnrred  in  the  absence 
of  appropriate  pleading  and  proof. — Anthem 
Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.)  268. 

•In  an  action  against  a  carrier  for  the 
wrongful  ejection  of  a  passenger,  declarations 
of  passengers  in  the  car,  made  as  he  walked 
out  of  the  car,  were  incompetent — Sonthem 
Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.)  258. 

*Where  a  conductor  does  not  act  ronghiy 
or  unkindly  in  ejecting  a  passenger  becaose 
of  the  apparent  invalidity  of  liis  ticket,  puni- 
tive damages  cannot  be  awarded  against  the 
railroad.— Southern  Ry.  Co.  in  Kentucky  t. 
Hawkins  (Ky.)  268. 

*In  an  action  for  the  ejection  of  a  passenger 
from  a  train,  a  verdict  for  $1,(XK)  held  grossly 
excessive. — Southern  Ry.  Co.  in  Kentackr  v. 
Hawkins  (Ky.)   258. 

1 16.  —  Passemgers'  eCeots. 

^A  carrier  held  liable  for  failure  to  deliver 
a  grip  to  a  passenger. — ^A.  Haas  &  Son  v. 
Louisiana  &  A.  Ry.  Oo.   (Ark.)  1001. 

Deposit  of  a  trunk  nndiecked  in  the  baggage 
room  of  a  depot  company  by  an  agent  of  a 
transfer  company  held  not  a  delivery  to  the  depot 
company,  so  as  to  render  it  liable  for  its  loss 
on  its  being  claimed  and  shipped  out  by  a 
third  person. — Gregory  v.  Webb  (Tex.  CiT.  App.) 
1109. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Brror," 

8  9. 
Necessity  for  puriiose  of  review,  see  "Apjieal 

and  Error,"  1 8. 

CATTLE  THEFT. 

See  "Larceny." 

CAUSE  OF  ACTION. 

See  "Action":  "llaUdons  Prosecution,"  |  1. 

CAVEAT  EMPTOR. 

of  doctrine  to  sale 
''Vendor  and  Purchaser,"  |  1. 

CERTIFICATE 

Of  election  officers,  see  "Elections,"  |  L 
Of  notary,  see  "Notaries." 

CERTIORARI. 

Review  of  election   by   certiorari,   see    "Elec- 
tions," t  2. 


Application  of  doctrine  to  sale  of  lands,  ace 


I   1.    Hatnre  and  grovnds. 

•CJertlorarl  lies  to  correct  jurisdiettonal  i 

but  cannot  be  used  as  a  substitnte  tor  an  ap- 
peal or  writ  of  error. — State  ex  r^  Bentlsqr  v. 
Reynolds  (Mo.  Sup.)  877. 
*  Point  annotated.    See  syUabas. 
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I   8.    Proee«dlac*  «>d  det«rmlii*tloB. 

•The  writ  of  certiorari  brings  up  only  the 
record  proper  of  the  tribunal  to  which  it  ia  ad- 
dressed, and  does  not  bring  up  the  evidence 
on  which  the  jndgment  of  that  tribanal  ia 
founded. — State  -ex  rel.  Bentley  t.  Beynolds 
(Mo.  Sup.)  877. 

CHALLENGE. 

To  Juror,  see  "Jury,"  |  2. 

CHAMPERTY  AND  MAINTENANCE. 

*In  an  action  on  a  contracti  the  defense  that 
the  same  was  champertous  must  be  pleaded. — 
Barnes  t.  F.  "Weikel  Chair  Ck).  (Ky.J  222. 

Where  a  man  resided  with  his  wife  and 
children  on  land  belonging  to  them,  a  contract 
by  him  for  the  sale  of  the  timber  on  the  land 
was  not  champertous. — Barnes  t.  F.  Weikel 
Chair  Co.  (Ky.)  222. 

*▲  grant  of  land  which  had  been  in  the  pos- 
session of  another  for  more  than  20  years 
under  a  daim  of  ownership  was  champertous 
and  Yoid. — Lost  Creek  Coal  Co.  t.  Napier's 
Heirs  (Ky.)  264. 

CHANCERY. 

See  "Bqaity." 

CHANGE  OF  POSSESSION. 

Necessity  aa  arainst  creditors  of  grantor,  see 
"Fraudulent  Conveyances,"  t  1. 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  "Venue,"  I  2. 

Of  criminal  prosecutions,-  see  "Oiminal  Law," 

<  2. 
Opportunity  to  procure  afiBdarits  in  support  of, 

as  ground  for  continuance  of  criminal  case, 

see  "Criminal  Law,"  |  14. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  <  8. 
Belevancy  of  evidence  as  to,  in  criminal  cases, 
see  "Criminal  Lew,"  <  6. 

CHARGE. 

To  Jury  in  civil  actions,  see  "Trial,"  M  6-11. 
To  Jury,  in  criminal  prosecutions,  see  "Oim- 
inal  Law,"  H  20-22. 

CHATTEL  MORTGAGES. 

Admissions  by  mortgagor,  see  "Bvidence,"  {  6. 

Foreclosure  as  affecting  compensation  of  sales 
agent,  see  "Principal  and  Agent,"  {  2. 

Harmless  enor  in  action  to  foreclose,  see  "Ap- 
peal and  Error,"  S  25. 

Of    property    conditionally   sold,    see    "Sales," 

§  a 

Rights  and  liabilities  of  sureties,  see  "Princi- 
pal and  Surety,"  §  8. 

Secondary  evidence  as  to  character  of,  see  "Evi- 
dence," f  4. 

{    1.     Reonlsltes  and  TaliditT. 

Certain  books  having  been  merely  loaned  to  R. 
to  be  used  in  the  preparation  of  a  work  for 
plaintiff,  R.  could  not  pass  title  thereto  to  a 
chattel  mortgagee. — Gilbert  Book  Co.  v.  Sheri- 
dan (Mo.  App.)  556. 


'Certain  evidence  held  competent  to  show 
that  bill  of  sale  was  in  reality  a  mortgage- 
Harris  V.  Staples  (Tez.Civ.  App.)  SOL 

S   2.    OoBstmctloii  and  operation. 

A  second  chattel  mortgage  on  certain  cattle 
held  to  cover  all  the  cattle  covered  by  the  first 
mortgage. — Scott  v.  Llano  Coun^  Bank  (Tex. 
Sup.)  749. 

I   8.    Bisltte  and  remedies  of  evedltors. 

*An  insuflScient  description  in  a  chattel  mort- 
gage held  cured  as  against  an  attaching  cred- 
itor by  delivery  of  the  property  to  the  mort- 
fagee  before  the  attachment. — Ottnmwa  Nat. 
lank  V.  Totten  (Mo.  App.)  65. 

t  4.    Removal  or  transfer  of  property  by 
mortcasor. 

'Chattel  mortgage  authorizing  mortgagor  to 
exchange  horses  covered  by  the  mortgage  held 
not  to  authorize  him  to  sell  suck  horses.— 
Cooper  V.  McKee  (Ivy.)  203. 

Tie  fact  that  a  purchaser  of  horses  subject 
to  a  chattel  mortgage  bought  them  at  a  sale 
stable  does  not  add  anything  to  his  title. — 
Cooper  V.  McKee  (Ky.)  SOU. 

8   6.    Foreelosnra. 

In  a  suit  to  enforce  a  chattel  mortgage,  the 
mortgage  should  be  copied  in  the  petition,  or 
the  effect  of  the  instrument  should  be  set  out 
as  in  the  case  of  a  note.— Cooper  v.  McKee 
(Ky.)  20B. 

In  a  anit  to  enforce  a  chattel  mortgage 
against  a  purchaser  of  the  mortgaged  property, 
Judgment  held  not  substantially  prejudicial  to 
defendant. — (3ooper  v.  McKee  (Ky.)  203. 


See  "Fraud," 


CHEAT. 


CHILD. 


See  "Guardian  and  Ward";  "Infants";  "Parent 

and  Child." 
Custody  and  support  on  divorce  of  parents, 

'T)lvorce,~  " 


Id  supj 
."  §  2. 


*  Point  annotated.    See  syllabns. 


CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITATION. 

See  "Process." 

On  appeal,  see  "Appeal  and  Error,"  (  4. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Aliens":  "Indians." 
Cltltenship  ground   of  Jurisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  (  1. 
Equal  protection  of  laws,  see  "Constitutional 

Privileges  and  immunities,  see  "Constitutional 
Law,'^'  §  4. 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  (  6. 

CIVIL  RIGHTS. 

See  "Constitutional  Lew,"  {{  4,  8. 
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CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  §  3. 
To  itfoperty  levied  on,  see  "Attachment,"  S  2. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  {  9. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  §  5. 

On  validitj'  of  election,  see  "Mections,"  {  1. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  §  10. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLECTION. 

Of  taxes,  see  "Taxation,"  {  7. 

COLLISION. 

Between  trains,  causing  injury  to  passenger, 

see  "Carriers,"  i  11. 
With  street  car,  see  "Street  Railroads,"  {  1. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  i  1. 

Insurance  companies,  see  "Insurance."  S  1. 

COMMERCE 

Carriage  of  goods  and  passengers,  see  "Car- 
riers/' 

Equal  protection  of  laws,  see  "Constitutional 
Law,"  §  5. 

Inspection  of  mercliandise,  see  "Inspection." 

Privileges  and  immunities  of  citizens,  see  "Con- 
stitutional Law,"  i  4. 

{    1.    Subject*  of  rea^Iatlon. 

♦The  st.itutes  requiring  licenses  for  agents 
of  foreign  insuriince  companies  only  Arid  not  to 
violate  the  commerce  clause  of  Const.  U.  S. — 
Commonwealth  v.  Gregory  (Ky.)  168. 

•Certain  C.  O.  D.  shipment  of  liquor  from 
point  without  the  state  to  point  within  the  state 
held  protected  as  interstate  commerce. — Donley 
V.  State  (Tex.  Or.  App.)  oi"i3. 

S  2.    Means  and  methods  of  regrnlatlon. 

•Under  Ky.  St.  1903,  §§  3174,  4020,  a  city 
heJd  authorized  to  impose  a  tax  on  sleeping 
cars  of  a  foreign  corporation  engaged  in  in- 
terstate commerce,  to  the  extent  of  the  value 
of  the  daily  average  number  of  cars  within 
the  city  limits. — City  of  Covington  v.  Pull- 
man Co.  (Ky.)  116. 

A  proportional  state  tax  on  the  intangible 
property  within  the  state  of  a  bridge  company 
owning  a  bridge  over  a  river  between  the  state 
and  another  state,  levied  under  Seas.  Acts  1898, 


*  Point  annotated.    See  syllalina. 


p.  96,  c.  38,  held  not  a  tax  on  Interstate  com- 
merce.— Covington  &  O.  Bridge  Co.  t.  City  of 
Covington  (Ky.)  296. 

COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,"  {  2. 
Of  broker,  see  "Brokers,"  {  1. 

COMMITMENT. 

On  conviction  of  crime,  see  "Criminal  I-aw," 
I  26. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Right  of  parent  to  recover  for  loss  of  diild's 
services,  see  "Parent  and  Child." 

•Only  such  part  of  the  common  law  as  was 
in  force  in  North  Carolina  at  the  time  the 
territory  embraced  in  the  state  of  Tennesse*" 
was  ceded  by  North  Carolina  to  the  federal 
government  was  ever  in  force  in  Tennessee. — 
Smith  y.  North  Memphis  Sav.  Bank  (Tenn.) 
392. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  S  3. 

COMPENSATION. 

Authority  of  court  to  exercise  own  opinion  a.« 
to  compensation,  see  "Evidence,"  {  lo. 

For  property  taken  for  public  nse,  see  "Eminent 
Domain,"  i  2. 

For  winding  up  business  of  partnership  bv 
surviving  partner,  see  "Partnership,"  |  3. 

Of  agent,  see   "Principal  and  Agent,"   !  2. 

Of  attorney,  see  "Attorney  and  Client,"  i  1- 

Of  broker,  see  "Brokers,"  §  1. 

COMPETENCY. 

Of  experts  as  witnesses,  see  "Evidence,"  S  ll» 

Of  juror,  see  "Jury,"  §  2. 

Of  witnesses  in  general,  see  "Witnesseaa,"  {  1. 

COMPLAINT. 

In  pleading,  see  "Pleading." 
In  prosecution  for  violation  of  Sunday  law.  aft 
"Sunday." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See    "Accord    and    Satisfaction";    "Payment" 
"Release." 

On  an  issne  of  fraud  in  settlement,  t>- 
court  should  have  submitted  to  the  jury  ta- 
question  whether  the  acts  relied  on  aa  c-ti- 
stituting  fraud  were  perpetrated. — Pace  r. 
Paducah  Ry.  &  Light  Co.  C&y.)  10& 
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COMPUTATION. 

Of  interest,  see  "Interest,"  §  2. 
Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," t  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

In  pleading,  see  "Pleading,"  {  1. 
Of  witness,  see  "Evidence,"  {  10. 

CONDEMNATION. 

Taking  property  for  public  ose,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales."  I  ». 

CONDITIONS. 

In  deeds,  see  "Deeds."  {  2. 

In  insurance  policies,  see  "Insurance,"  !l  6,  6. 

In  wills,  see  "Wills,"  i  3. 

Precedent  to  action  for  breach  of  contract,  see 
"Sales,"  {  7. 

Precedent  to  action  for  partition,  see  "Parti- 
tion," g  1. 

Precedent  to  transfer  of  cause  on  appeal  in 
criminal    prosecution,    see    "Criminal   Law," 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 

I  12. 
Of  judgment,  see  "Judgment,"  (  1. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 
i  1. 

CONFIRMATION. 

Of  sale  of  property  belonging  to  estate  assigned 
for  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors,"  f  1. 

CONFUSION  OF  GOODS. 

S    !•    Blclita  and  remedies  of  persons  in- 
terested. 

♦Statement  of  burden  of  proof  on  interplead- 
er in  an  attachment  suit  where  he  has  com- 
mingled his  goods  with  those  attached. — Kelly- 
Ooodfellow  Shoe  Oo.  v.  Sally  (Mo.  App.)  889. 

CONNECTING  CARRIERS. 

See  "Carriers,"  §§  5.  7. 


CONSIDERATION. 


Of  accord,  see  "Accord  and  Satisfaction.** 

Of    bill   of  exchange   or  promissory   note,   see 

"Bills  and  Notes."  §  1. 
Of  contract,  see  "Contracts,"  f  1. 
Of    fraudulent    conveyance,    see    "Fraudulent 

Conveyances,"  |  1. 
Of  release,  see  "Release,"  g  1. 


'  Point  MiBotated.    Bee  ajrllabas 


CONSPIRACY. 

Combinations   to    monopolize   trade,    see   "Mo^ 

nopolies,"  f  1. 
Evidence  of  acts  and  declarations  of  consplr- 

ators,  see  "Criminal  Law,"  g  10. 
Necessity   for   instruction   limiting  evidence,   as 

to,  see  "Criminal  Law,"  i  21. 
Relevancy  of  evidence  of  acts  of  conspirators, 

see  "Criminal  Law,"  J  6. 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

''Tn^tJ'^^^^^it  ""'^titutlonal   que- 
Provisioru  relaiing  to  particular  subjects. 

^?D,"Att°''°ey    General";    "Commerce,"    «    1; 
Eminent  Domain."   $g   1,   2;   "Homestead," 

I  1;      Indians   ;    "^ '•     "     '"■         •      ■ 

Liquors,"  i  1; 

"Sheriffs  and 

8§  1.  2,  5. 
Former  jeopardy,  see  "Criminal  Law,"  {  3. 

I  12  *"'  ^^  "Municipal  Corporations," 

Places  for  holding  court,  see  "Courts,"  §  2. 
Kemoval  of  county  seat,  see  "Counties,"  t  1. 
Special  or  local  laws,  see  "Statutes,"  i  1 
Subjects  and  titles  of  statutes,  see  "Statutes," 

^15?'.???'*"  !?  ';?*f^  °*  '««"e  °'  connty  bonds, 
see  "Counties,"  J  2.  j  -t 

Verdict  in  civil  actions,  see  "Trial,"  §  12. 

(  1.  Oonstmction,  operation,  and  en- 
forcement of  oonatitiitional  vro- 
▼Islons. 

.t'*^2*^'"*°*.'"xT^'""^t-  ^'^-  2,  i  28,  adopted 
at  electton  of  November  8,  IflOO,  allo^ng 
verdict  by  nine  jurors,  held  self-executing,  and 
to  have  gone  too  effect  on  the  official  canvas 

sl.l^'Vo"*  aV^^'^^""^'^"""    S*--   <^"-    - 

{  S.    Dlstrlbntion  of  soTommental  pow- 
,  _       o's  and  fnnetlona. 

•Con.<,t.  art.  3  ^keW  to  prohibit  the  judiciary 
from   interfering   with   the    General   Assembly 

The  common  council  of  a  city  held  not  a 
^*n-°'  ^^  legislative  department  of  the  state 
r!,V«  /M°°^e  "rt-o„3-;~*'tate  ex  rel.  Abel  v. 
(xates  (Mo.   Sup.)  881. 

*  f  •     ??,"«••**<»»  •'  oontraeta. 

lax  bills  issued  by  a  city  clerk  in  reliance 
on  a  decision  of  the  Kansas  City  Court  of 
Appeals  held  not  contracts  who.se  obligation 
was  impaired  by  subsequent  decision  of  the 
^f  'ofS'v  Court  holding  them  invalid.— City 
of  Sedaha,  to  Use  of  Sedalia  Nat  Bank,  v. 
Donohue   (Mo.    Sup.)   38C.  "au^,   v. 

I  4.     PrlTlleKes  or  immnnitiea,  and  olass 
lecislation. 

•The  statutes  requiring  licenses  for  agents  of 
foreign  insurance  companies  only  held  not  to 
contravene  Const.  U.  S.  art.  4,  g  2.-Common° 
wealth  V.  Gregory  (Ky.)  168.  ^'nmoa 

t  B>     Eqnal  protection  of  laws. 

"The  statutes  requiring  licenses  for  agents  of 
foreign  insurance  companies  only  held  not  to 
contravene  Const.  U.  S.  Amend.  14.— Common- 
wealth V.  Gregory  (Ky.)  168. 
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CONTEMPT. 

Jortodiction  to  r«Tiew  eTidence  in  contempt  pro- 
ceedings, see  "Courts,"  f  4. 

RegniaiteB  and  gufficiencT  ot  sentence,  stw 
•Criminal  Law,"  {  26. 

CONTEST. 

Of  election,  see  "Elections,"  t§  1,  2. 
Of  will,  see  "Wills,"  i  2. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Iaw," 

J  14. 
Necessity  for  bill  of  exceptions  to  present  error 

in  refusal  of,   in   criminal   case,  see  "Crim- 
inal Law,"  {  29. 
On  appeal  from  justice's  court,  see  "Justices  of 

the  Peace,"  |  3. 
Reservation  in  lower  court  of  grounds  of  review 

of  error  in  refusing,  in  criminal  prosecution, 

see  "Criminal  Law,"  {  27. 
Review  of  rulings  as  dependent  on  record,  see 

"Appeal  and  Error,"  (  8. 

Defendant  held  entitled  to 'a  continuance  on 
the  ground  of  surprise  at  plaintiffs  testimony. — 
Lexington  St.  Ry.  r.  Strader  (Ky.)  158;  Same 
T.  McKenna,  Id. 

Under  Olv.  Code  Prac.  i  566^  counsel's 
opinion  that  testimony  is  important  and  re- 
ouires  the  personal  attendance  of  the  witness 
held  not  an  excuse  for  his  failure  to  take  the 
witness'  deposition,  unless  the  court  is  of  the 
same  opinion. — Louisville  &  N.  B.  Co.  v. 
Bishop  ^.)  221. 

'Application  for  continuance  on  the  ground 
of  absence  of  witness  held  properly  denied  for 
want  of  diligence. — Louisville  &  N.  R.  Co.  v. 
Bishop  (Ky.)  221. 

Whether  a  continuance  should  be  granted  to 
allow  a  party  to  iiersonally  produce  a  witness 
beyond  the  jurisdiction  of  the  court  held  a 
matter  of  judicial  discretion.  Civ.  Oode  Prac. 
1556.— LonisviUe  &  N.  B.  Co.  ▼.  Bishop  (Ky.) 

♦That  one  of  the  parties  to  a  suit  was  con- 
fined to  his  room  by  sickness  held  to  require  the 
wanting  of  his  application  for  a  continuance. — 
Hollis  V.  Watson  (Ky.)  548. 

*An  application  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  proper- 
&  denied.— Gulf,  C.  &  6.  F.  By.  Co.  v.  Hays 
(Tex.  Civ.  App.)  29. 

CONTRACTS. 

Agreements    within    statute    of    frauds,    see 

^'Frauds,  Stttnte  of." 
Assignment,  see  "Assignments." 
Cancellation,  see  "Cancellation  of  Instruments." 
Damages  for  breach,  see  "Damages,"  S  !• 
Form  of  action  between  tort  and  contract  dis- 
tinguished, see  "Action,"  i  1. 
Impairing  obligation,  see  "Constitutional  Law," 
.5  3. 


Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation     and    effect    of     usury     laws,     see 
''Usury,"  i  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  g  9. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining   performance   or   breach,   see   "In- 
junction," f  2. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  ^'Subrogation." 

*  Polmt  aiUMtated. 


Contractt  qf  parttcubtr  isla»te»(ifparae». 


I,"  H  2,  5,  7,  9;  "CorponUions," 
Its,"  {  2;  "Master  and  Swvant": 


See  "Carriers," 
I  8;  "Infantfc"  .     . 

''Municipal  (Jorporations,"  f  7;  "Principal 
and  Agent."  (8;  "Telegraphs  and  Tele- 
phones,   {  2;  "Warehousemen. ' 

Connecting  carrier,  see  "Carriers,"  I  8. 

Electric  companies,  see  "Electricity?* 

Partners,  see  "Partnership,"  (  1. 

Contracts  reUMng  to  portieular  nt^eet*. 

See    "Deeds":    "Interest";    "Minea    and    Min- 
erals," i  1;  "PatenU,"  {  1. 

Carriage  of  live  stock,  see  "Carriers,"  8  7. 

Ground  for  mechanics'  liens,   see  'Mechanics' 
Liens,"  $  1. 

Limitation   of   liability   of   carrier,    see    "Gai^ 
riers,"  g  6. 

Terms    of    municipal    officere,    see    "Municipal 
Corporations,"  {  4. 

Transportation  of  goods,  see  "Oarriers,"  i  2. 

Transportation   of  passengers,  see  "Carriers." 
»  9. 

Particular  cUuse$  of  express  eontraeu. 

See    "Bailment'';    "BilU    and    Notes";    "Cove- 
nants"; "Insurance";  "Partnership";  "Salea. 
Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  ^'Carriers,"  12. 
ESmployment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Mutual    benefit    insurance,    see    "Insurance. 

i  14. 
Sales  of  realty,  see  "Vendor  and  Purchaser.** 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"  i  1. 
Suretyship,  see  "Principal  and  Surety." 

ParMcuIor  elcuses  of  impHed  eontnuua. 

See  "Work  and  Labor." 

Particular  mode*  <)/ dttchonrino  eontnoets. 

See  "Accord  and   Satisfaction";  "Compromisr 
and  Settlement";  "Payment";  "Beleaae." 

§    1.    Reonlsites  amd  TkUdlty. 

'Fraud  In  the  execution  of  an  instrnment 
renders  it  absolutely  void  as  to  guil^  party. 
— SasB  &  Crawford  y.  Thomas  (Ind.  T.)  656. 

*A  contract,  binding  a  seller  of  a  business 
in  a  town  not  to  engage  in  the  business  there. 
held  not  void  as  in  restraint  of  trade. — ^W. 
S.  Wolverton  &  Son  v.  Bruce  &  Butt  (Ind. 
T.)   1018.      . 

*An  agreement  between  bidders  at  a  Jadidai 
sale  to  buy  the  land  in  partnership  and  divide 
the  same  held  not  against  public  policy. — 
Mallon  V.  Buster  &  Allin  (Ky.)  257. 

Undertaking  of  widow  to  pay  debt  of  deopas*-! 
husband  held  without  consideration.— Grimes  \. 
Grimes  (Ky.)  548. 

Employment  of  a  railroad's  engineer  to  per- 
form services  for  a  firm  in  fulfilling  a  con- 
struction contract  for  the  railroad  held  not 
contrary  to  public  policy.— Condon  v.  Callahan 
(Tenn.)  4O0. 

No  recovery  could  be  based  on  a  check  wlier. 
a  part  of  the  consideration  was  an  illegal  agree- 
ment between  the  maker  and  the  payee  for  th» 
dismissal  of  a  criminal  prosecution  against  tb« 
maker's  son. — McNeese  v.  CSarver  (Tex.  C5t. 
App.)  430. 


I  2.     Coastruottoa  aaid  operatioa. 

Mother,  who  put  homestead  money  into  prop- 
erty conveyed  to  her  sons  under  an  agre**- 
ment  that  she  should  have  a  homestead  therv. 
held  entitled  to  a  judgment  giving  her  a  riicht 
to  live  on  the  property,  but  not  to  an  acconat- 
ing  ot  rents. — Deacon  t.  Knlmer  (KyJ  14d. 


Ss«  syllalms. 
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*Where  the  eridenM  to  explain  an  Ambigaltr 
in  a  written  contract  Is  all  one  way,  the  conrt 
maat  construe  the  contract — Licking  Rolling 
MiU  Cto.  T.  W.  P.  Synder  &  Co.  (Ky.)  249. 

On  an  issue  as  to  whether  one  wwking  for 
certain  contracting  parties  was  to  be  paid  by 
one  or  the  other,  a  settlement  between  the 
parties  held  to  show  which  one  was  to  make  such 
payment.— Trapp  t.  C!onley  (Ky.)  514. 

'Parties  to  a  contract  for  the  hauling  of  stone 
held  bound  by  their  construction  as  to  certain 
terms. — ^Trapp  ▼.  Conley  (Ky.)  514. 

i   8.     Beselsslon  and  abandoniiieiit. 

▲  right  to  rescind  a  loan  agreement  held 
waived.— Harms  v.  Wolf  (Mo.  App.)  1037. 

i  4.     Pmrf  ormamoe  or  breaeh. 

*A  party  called  on  to  perform  his  part  of  an 
executory  contract  may  show  in  defense  that 
the  other  party  cannot  perform  his  part. — 
German-American  Security  Co.'s  Assignee  t« 
McGuUoch  (Ky.)  5. 

f  5.     Aotloaa  for  breaob. 

*One  in  whose  name  a  contract  was  made 
held  entitled  to  sue  on  it,  though  It  was 
made  for  the  benefit  of  another. — Mills  v. 
Stillwell  (Ky.)  112. 

In  a  suit  on  a  contract  for  the  performance 
of  certain  work,  plaintilF,  having  proved  that 
the  work  was  to  be  done  in  accordance  with 
certain  plans,  held  not  entitled  to  recover  on 
the  theory  that  it  was  to  be  i>erformed  as  direct- 
ed by  defendant's  superintendent, — Sundmacher 
V.  Lloyd  (Mo.  App.)  m 

In  an  action  in  which  defendant  interposed 
a  counterclaim,  held  that  the  counterclaim 
counted  on  an  implied  contract,  and  not  on 
the  breach  of  an  implied  duty,  and  that  hence 
defendant  was  entitled  to  recover  under  the 
evidence  showing  an  express  agreement. — 
Avil  Printing  Cto.  v.  Ferd.  P.  Kaiser  Pub. 
Co.    (Mo.   App.)   900. 

A  count  of  a  petition  held  to  be  for  breach 
of  contract,  and  not  on  quantum  meruit. — 
McCormick  r.  United  States  Fidelity  & 
Guaranty  Co.  (Mo.  App.)  905. 

In  an  action  by  the  owner  of  a  building 
against  the  arctiitects  and  superintendents  for 
negligence,  an  instruction  held  not  erroneous 
on  the  theory  that  it  failed  to  present  an  alle- 
gation of  the  petition. — Dysart-Cook  Mule  Co. 
V.  Beed  &  Heckenlively  (Mo.  App.)  591. 

In  an  action  by  the  owner  of  a  building 
against  the  architects  and  superintendents  for 
negligence,  an  instruction  held  not  uncertain  in 
its  language. — Dysart-Cook  Mule  Co.  v.  Reed 
&  Heckenlively  (Mo.  App.)  581. 

In  an  action  for  materials  furnished  for  a 
building  pursuant  to  the  order  of  sareties  in 
the  contractor's  bond,  the  lx>nd  held  admis- 
sible to  support  a  consideration  for  the  sureties' 
promise  to  pay. — ^Hartley  v.  Comer  (Tex.  Civ. 
App.)  82. 

In  an  action  for  material  furnished  for  a  build- 
ing under  order  of  two  of  the  sureties  in  the 
contractor's  bond,  held  error  to  exclude  the 
testimony  of  another  surety,  that  be  had  no 
part  in  the  assumption  of  the  contractor's 
contract. — ^Bartley  v.  Comer  (Tex.  Civ.  App.) 
S2. 

Under  the  evidence,  held  an  instruction  as  to 
the  meeting  of  the  minds  of  the  parties  to  a 
contract  should  have  been  given. — Hubbard 
Oity  Cotton  Oil  &  Gin  Co.  v.  Nichols  (Tex. 
Civ.    App.)    795. 


CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  |  18. 
Of  witness,  see  "Witnesses,"  {  3. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  If  8,  4,  6. 

Of  parent  as  defense  to  action  for  loss  of  serv- 
ices of  child,  see  "Parent  and  Child." 

Of  parent  suing  for  damages  from  sale  of  liquor 
to  child,  see  "Intoxicating  Liquors,"  {  5. 

Of  passenger,  see  "Carriers,    g  13. 

Of  person  injured  by  defective  street,  see  "Mu- 
nicipal Corporations,"  |  11. 

Of  person  injured  br  operation  of  railroad, 
see  "RaUroads,"  U  7-9. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  g  1. 

Of  person  injured  in  failii^  to  prevent  con- 
sequences of  injury,  see  "Damages,"  i  1. 

Of  person  relying  on  false  certificate  of  notary, 
see  "Notaries." 

Of  servant,  see  "Master  and  Servant,"  U  7, 
11,  12. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Ctonversion." 

CONVEYANCES. 

In   fraud   of  creditors,  see  "Fraudulent  Con- 
veyances." 
In  trust,  sec  "Trusts,"  |  1. 

Convevancea   by   or  to  particular  clasiea  qT 

parties. 
See  "Infants,"  §  1. 

Married  women,  see  "Husband  and  Wife,"  I  2. 
Conveyances  of  particular  species  of  property. 
See  "Elements,"  g  1. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  g  2. 

ParUeular  classes  of  cotveeyances. 

See  "Assignments";  "Assignments  for  Benefit 
of  Creditors";  "Chattel  Morgages";  "Deeds"; 
"Mortgages." 

CORPORATIONS. 

Embezzlement  from,  see  "Embezzlement." 

Mandamus  to  compel  filing  of  articles  of  incor- 
poration, see  "Mandamus,"  g  2. 

Opening  default  judgment  against,  see  "Judg- 
ment.^'  g  2. 

Reception  in  evidence  of  declarations  of  agent 
of  corporation,  see  "Trial,"  g  2. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  gg  3,  5. 

ParMctttor  closaea  of  corporations. 
See  "Municipal  Corporations." 
Electric    companies,    see    "Electricity." 
Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  g  1. 

g    1.    Ineorporatloa  and  orcanlxation. 

•Articles  of  incorporation  held  to  complv 
with  Ky.  St.  1908,  i  539,  though  they  fail  to 
show  the  place  of  the  election  of  its  officers, 
as  required  by  subdivision  7  of  the  section. — 
McChesney  v.    Batman   (Ky.)   198. 

g    2,    Members  and  atooUiolders. 

Stockholders  in  a  corporation  impliedly  agree 
that  the  corporation's  affairs  shall  be  con- 
trolled by  the  gorerning  board,  and  the  discretion 
of   such   board   is   beyond   tne   control  of  the 
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stockholders  through  the  interrention  of  the 
courts. — Manufacturers'  Land  &  Improvement 
Co.  T.  Cleary  (Ky.)  248. 

Const,  art.  12,  §§  6,  8,  10  (Rev.  St.  1899, 
${  947,  953),  held  not  to  preclude  the  stock- 
holders of  a  corporation  from  issuing  pre- 
ferred stock  without  voting  power,  which  they 
were  entitled  to  do  by  Rev.  St.  1899,  §{  1312, 
1332,  1333,  as  amended  by  Laws  1901,  pp. 
91,  92. — State  ex  rel.  Frank  v.  Swanger  (Mo. 
Sup.)  872. 

Where  a  contract  for  the  transfer  of  plaintiff's 
trunk  was  made  with  a  corporation,  an  action 
for  the  loss  thereof  could  not  be  maintained 
against  an  individual  stockholder  therein. — 
Gregory  v.  Webb  (Tex.  Civ.  App.)  1109. 

I  3.     C«rpov*te  power*  and  llablUtlea. 

'Receipt  of  valuable  consideration  by  one 
corporation  for  ultra  vires  guaranty  of  stock 
of  another  corporation  held  not  to  affect  the 
availability  of  the  defense  of  ultra  vires. — 
Greene  v.  Middlesborough  Town  &  Lands  Co. 
(Ky.)  228. 

'Articles  of  a  corporation  held  not  to  authorize 
the  corporation  to  guaranty  the  stock  of  another 
corporation. — Greene  v.  Middlesborough  Town 
&  Lands  Co.  (Ky.)  228. 

A  corporation  when  sued  for  the  organization 
tax  imposed  by  Ky.  St.  1903,  g  4225,  held 
estopped  to  assert  that  the  action  of  its  offi- 
cers in  filing  amended  articles  of  incorpora- 
tion was  unauthorized. — Licking  Valley  Bldg. 
Ass'n  No.  3  v.  Commouwealth  (Ky.)  682. 

A  deed  of  trust  held  to  authorize  the  trustee 
to  release  part  of  the  property  included  therein 
from  the  lien  thereby  created. — Fidelity  Trust 
Oo.  V.  National  Coal  &  Iron  Co.  (Ky.)  7ia 

{  4.    InsolTenoy  and  receiTera. 

The  fees  of  the  attorneys  for  plaintiff  in  an 
action  under  the  statute  by  a  single  creditor, 
to  wind  up  an  insolvent  corporation,  held  to  be 
borne  proportionally  by  the  creditors,  and  not 
by  the  corporation. — Bradshaw  &  Helm  v. 
Bank  of  Little  Rock  (Ark.)  316. 

Application  for  allowance  of  fees  for  at- 
torneys bringing  action  to  wind  up  an  insolvent 
corporation  may  be  made  by  the  plaintiff  in  the 
action,  or  by  the  attorneys. — Bradshaw  &  Helm 
V.  Bank  of  Little  Rock  (Ark.)  316. 

Statement  of  amount  of  fees  to  be  allowed  the 
attorney  bringing  action  to  wind  up  an  insolvent 
corporation. — Bradnhaw  &  Helm  v.  Bank  of 
Little  Rock  (Ark.)  316. 

Evidence  considered,  and  held  sufficient  to 
show  that  the  vendee  of  property  of  an  insol- 
vent corporation  was  a  stockholder. — Howell  v. 
Crawford  (Ark.)  1046. 

*An  insolvent  corporation  has  no  right,  as 
against  its  creditors,  to  turn  over  its  assets  to 
one  of  its  stockholders  in  payment  for  his 
interest  in  the  company. — Howell  v.  Crawford 
(Ark.)  1040. 

I   S.    Relneorporatlon     and     reorsanlaa- 
tlon. 

Execution  on  judgment  against  defunct  cor- 
poration held  not  leviable  on  land  conveyed  to 
a  new  corporation  which  succeeded  to  the 
as.seta  and  liabilities  of  the  defunct  corporation, 
— Houston  Ice  &  Brewing  Co,  v.  Stratton  (Tex. 
Civ.  App.)  1111. 

i   6.    Dissolntlom  and  f orfeitora  of  fran- 
ehiaa. 

The  fact  that  a  corporation's  chances  of 
realizing  its  expectations  of  making  money 
are  small,  and  that  it  has  not  shown  evi- 
dence of  success,  is  not  ground  for  a  premature 
termination  of  the  corporation's  existence  on 


the  complaint  of  a  minority  stockholder. — 
Manufacturers'  Land  &  Improvement  Co.  ▼. 
Cleary  (Ky.)  248. 

In  order  that  the  business  of  a  corporation 
may  be  terminated  at  the  complaint  of  a  stock- 
holder on  the  ground  that  ita  purpose  is  im- 
possible of  execution,  such  impossibility  muKt 
be  demonstrated  to  a  certainty. — Manufac- 
turers' Land  &  Improvement  Co.  v.  Cleary 
(Ky.)    248. 

*A  majority  of  the  stockholders  of  a  business 
corporation  held  entitled  to  dissolve  the  same 
over  the  protest  of  a  dissenting  minority. — 
State  V.  Chilhowee  Woolen  Mills  (Tenn.)  741. 

Shannon's  Code,  H  5165,  6181,  providing 
for  the  dissolution  of  corporations,  held  to 
api>ly  to  a  voluntary  surrender  of  a  corpo- 
ration's charter  as  well  as  to  involnntarj 
proceedings  to  enforce  the  same. — State  t. 
Chilhowee  Woolen  Mills  (Tenn.)  741. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  5. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of." 

tl. 
Of  errors  by  appellate  court,  see  "Appeal  and 

Error,"  t  29. 
Of  judgment^  see  "Judgment,"  f  3. 

CORROBORATION. 

Of  female  in  prosecution  for  rape,  see  "Rape," 
§  2. 


COSTS. 


"Partner- 


In  actions  by  or  against  partners,  see  ' 
ship,"  i  4. 

Payment  of,  as  affecting  competency  of  witness, 
see  "Witnesses,"  S  1. 

Payment  on  taking  appeal,  see  "Appeal  and  Er- 
ror," I  4. 

On  interpleader,  see  "Interpleader,"  {  1. 

I    1.    ITatnre,     Kronnda,    and     extent     af 
rlabt  in  general. 

•Under  Ky.  St.  1903,  f  889,  a  party  who 
is  entitled  to  a  judgment  for  some  amonnt 
is  also  entitled  to  costs. — Harrodsburg  Water 
Oo.  V.  City  of  Harrodsburg  (Ky.)  729. 

Under  Civ.  Code  Prac.  |  640,  payment  into 
court  by  defendant  of  the  correct  amount  due 
stops  the  running  of  interest  and  costs. — 
Harrodsburg  Water  Co.  v.  City  of  Harroda- 
burg   (Ky.)   729. 

{   2.    On   appeal   or  error,   and   on  mam 
trial  or  motion  tlieref  or. 

Where  a  transcript  of  testimony  is  demanded, 
under  Gen.  Laws  1903,  p.  85,  c.  60,  the  ex- 
pense thereof  is  payable  by  the  party  demand- 
ing it,  and  is  not  taxable  as  costs. — Flory  t. 
San  Antonio  Traction  Co.  (Tex.  Cir.  App.i 
278. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporationa,"  H  2,  3. 

COUNTERCLAIM. 

See  "Set-off  and  CountercUim." 

COUNTERFEITING. 


See  "Forgery." 


*  Point  annotated.    So«  ayUalnu. 
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COUNTIES. 

Assessment  of  taxes  in  general,  see  "Tax- 
ation," S  5. 

Control  of  fiscal  court  over  turnpikes,  see 
"Turnpikes  and  Toll  Roads,"  {  1. 

County  judges,  see  "Courts,"  {  3. 

Local  or  special  laws,  see  "Statutes,"  {  1. 

Recovery  of  tax  from  county,  see  "Taxation," 
«  6. 

Right  of  county  to  damages  from  obstruction  of 
highway,  see  "Highways,"  {  1. 

Subject  and  title  of  statutes,  see  "Statutes," 
8  2. 

i    1.    OoTemmeBt  and  offloers. 

A  statute,  providing  that,  in  all  counties  hav- 
ing a  town  not  larger  than  the  fourth  class, 
and  a  population  larger  than  the  county  seat, 
and  situated  over  17  miles  therefrom,  the  cir- 
cuit court  shall  be  held  alternately  in  the 
county  seat  and  the  larger  town,  held  not  vio- 
lative of  Const.  {  64,  prohibiting  the  moving  of 
a  county  seat  except  on  a  certain  vote. — John- 
son V.  City  of  Fulton  (Ky.)  672. 

{    S.    Flseal    asanageineat,    wnblle    debt, 
■oenritles,  and  tazatloB. 

County  could  issue  bonds  to  pay  a  debt  con- 
tracted prior  to  the  adoption  of  the  Oonsti- 
tntion  without  submitting  question  to  voters, 
as  required  by  sections  157,  158,  of  such  Con- 
stitution.— Hawkins  v.  Nicholas  County  (Ky.) 
484. 

COUNTY  SEAT. 

See  "Counties,"  {  1. 

COURTS. 

Connty  seat  as  place  for  holding  court,   see 

"Counties,"  |  1. 
Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  i  2. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Local  or  special  laws,  see  "Statutes."   §  1. 
Mandamus  to  inferior  courts,  see  "Mandamus," 

8  2. 
Power  to  fix  time  (or  redemption  from  tax  sale, 

see  "Taxation,"  f  8. 
Province  of  court  and  jury,  see  "Trial,"  i  5. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Trial  by  court  without  jury,  see  "Trial,"  §  13. 

Jurigdiction  of  particular  actions,  proceedingi, 

or  tubjectt. 
See  "Assignments  for  Benefit  of  Creditors,"  f  1. 
Against  carrier  of  live  stock,  see  "Carriers," 

I  7. 
Appointment  of  administrator,  see  "Executors 

and  Administrators,"  $  1. 
Election  contests,  see  "Elections,"  H  1,  2. 
Issuance  of  construction   permit   to   telephone 

company,  see   "Telegraphs   and  Telephones," 

S    1.    Ifatnre,  extent,  and  exerolse  of  Ju- 
risdiction In  generaL 

Courts  of  law  have  concurrent  jurisdiction 
■with  courts  of  equity  to  prevent  the  use  of  a 
fraudulent  instrument    as    evidence    for    guilty 

garty. — Sass  &  Crawford  v.  Thomas  (Ind.  T.) 
56. 

Where  a  plea  to  the  jurisdiction  of  the  court 
depends  on  a  question  of  the  residence  of  one 
of  the  parties,  the  question  is  properly  l<>ft 
to  the  jury. — Louisville  &  N.  R.  Oo.  t.  Helm 
(Ky.)    709. 


*  Point  annotated.    See  ajrltabna. 


f  2.     EstabUshnsent,    ercanlsatlon,    and 
proeednre  In  seneral. 

A  statute  providing  for  the  holding  of  the  cir- 
cuit court  alternately  in  the  county  seat  and 
another  town,  and  providing  that  the  latter 
shall  pay  the  expenses  of  providing  a  jail  and 
courthouse,  held  not  violative  of  Const.  $)  162, 
17U,  in  view  of  section  156. — Johnson  v.  City 
of  Fulton  (Ky.)  672. 

A  decision  of  the  Kansas  City '  Court  of 
Appeals  held  not  binding  on  the  Supreme  Court. 
— City  of  Sedalia,  to  Use  of  Sedalia  Nat.  Bank, 
V.  Donohae  (Mo.  Sup.)  :%6. 

I  3.    Oonrts  ef  United  or  Inferior  jnrla- 
diction. 

Under  Acts  1889,  p.  293,  c.  IM,  creating 
the  office  of  connty  judge  of  a  certain  county, 
and  general  provisions  of  the  Code,  the  county 
judge  succeeded  to  all  the  powers  of  the 
monthly  quorum  court. — Murray  v.  State 
(Tenn.)  101. 

i  4.    Courts  of  appellate  Jnrlsdlotlon. 

Under  Ky.  St.  1903.  §§  950,  4250,  an  appeal 
lies  to  the  Court  of  Appeals  from  a  judgment 
of  the  circuit  court  dismissing  an  appeal  from 
an  order  of  the  county  court  setting  aside  an 
order  exonerating  appellant  from  the  payment 
of  a  tax,  regardless  of  account  of  tax.— Qarrett 
V.  Creekmore  (Ky.)  166. 

Under  Ky.  St.  1903,  i  4250,  an  appeal  lies 
to  the  circuit  court  from  an  order  of  the  county 
court  setting  aside  an  order  exonerating  ap- 
pellant from  the  payment  of  a  tax,  regardless 
of  the  amount  of  tax  involved.— Garrett  v. 
Creekmore  (Ky.)  166. 

Where  a  counterclaim  which  was  rejected 
was  for  a  greater  sum  than  $200,  the  Court 
of  Appeals  has  jurisdiction  of  defendant's  ap- 
peal.— Gates  V.  Davis  (Ky.)  490. 

The  Court  of  Appeals  has  only  appellate 
jurisdiction,  and  cannot  make  an  order  ap- 
pointing a  receiver  to  take  charge  of  property, 
or  grant  a  restraining  order  to  protect  the 
rights  of  a  party. — Dupoyster  v.  Ft.  Jeffer- 
son Imp.  CJo.'s  Receiver  (Ky.)  509;  Same  v. 
Jackson,  Id. 

Where  the  jurisdiction  of  the  Supreme  Court 
to  review  an  appeal  depended  on  the  case  con- 
taining a  constitutional  question,  the  burden 
was  on  the  appellant  to  present  a  record  show- 
ing that  such  constitutional  question  was 
necessarily  involved. — J.  G.  Hutchinson  &  Co. 
V.  Morris  Bros.  (Mo.  Sup.)  870. 

An  appeal  record  held  not  to  present  for 
review  the  constitutionality  of  the  majority 
verdict  law  (Const,  art.  2,  g  28,  as  amended). 
— J.  G.  Hutchinson  &  Oo.  v.  Morris  Bros. 
(Mo.    .Sup.)    870. 

Where  the  record  shows  a  constitutional 
question  raised  by  appellant  and  a  decision 
thereon  against  him,  the  appellate  jurisdiction 
is  in  the  Supreme  Court. — Shareman  v.  St. 
Louis  Transit  Co.  (Mo,  App.)  575. 

On  application  for  writ  of  habeas  corpus, 
the  Supreme  Court  cannot  review  evidence  on 
which  the  Court  of  Civil  Appeals  adjudged 
relator  guilty  of  contempt. — Ex  parte  Reid 
(Tex.   Sup.)   956;   Ex  parte   Lytle,    Id. 

The  Supreme  Court  has  no  jurisdiction  to 
pass  upon  a  question  of  fact  as  to  whether 
petitioner  for  writ  of  mandamus  was  an  actual 
settler  upon  school  land. — Gordon  v.  Tertell 
(Tex.  Sup.)  1052;  Whitmyer  v.  .Same,  Id.; 
Cliildresis  v.  Same,  Id.;  Nelson  v.  Same,  Id.; 
Odom  V.  Stime,  Id.;  Little  v.  Same,  Id.;  Yeakel 
V.  Same,  Id.;  MilUgan  t.  Same,  Id.;  Pence  v. 
Same,  Id. 
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The  amount  In  controTeny,  in  an  action  br 
a  surety  on  a  note.  )k6l<f  leas  than  $100,  and 
the  Gonrt  of  Giril  Appeals  had  no  jurisdiction 
of  the  suit,  under  Sayles'  Ann.  Oiv.  St.  1897, 
art.  996.— Lac7  t.  O'Beiily  (Tex.  OiT.  App.) 
840. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  |  8. 
ReetrainlnK  breach,  see  "Injunction,"  ||  8,  4. 

I   1.    OoBstraetloii  and  operation. 

Where  it  was  stipulated  that  plaintiffs  and 
defendants  derived  their  titles  from  a  common 
source  and  were  mutually  subject  to  restrictive 
building  covenants  in  question,  plalntifFs  were 
entitled  to  enforce  the  same,  regardless  of 
whether  they  ran  with  the  land.— Sanders  t. 
Dixon  (Mo.  App.)  577. 

t  2.     Performaaee  or  breaeh. 

An  action  for  breach  of  the  warranty  con- 
tained ta  the  covenants  of  a  deed  does  not  arise 
out  of  the  act  of  the  vendor  in  fraudulently  con- 
cealing from,  or  misrepresenting  to,  the  vendee 
the  Iraundaries  of  the  property  conveyed. — Lain- 
bart  v.  Gabbard  (Ky.)  10. 

A  four-flat  building  under  a  single  roof,  with 
a  Btdid  division  wall  running  along  the  center 
line  of  the  lot  and  extending  from  cellar  to 
roof,  held  not  one  dwelling  within  a  building 
restriction  prohibiting  the  erection  of  more  tlian 
one  dwelling  on  a  lot. — Sanders  r.  Dixon  (Mo. 
App.)  577. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  (Tonveyances"; 
"Marshaling  Assets  and  Securities." 

Of  intestate,  see  "Descent  and  Distribution." 
S  1. 

Bemedies  against  surety,  see  "Principal  and 
Surety,"  {  4. 

Bights  as  to  chattel  mortgage  by  debtor,  see 
''Chattel  Mortgages,"  {  3. 

Sobrogation  to  rights  of  creditor,  see  "Subroga- 
tion?" 

CREDITORS'  SUIT. 

Bemedies  in  cases  of  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  I  8. 

CRIMINAL  LAW. 

See  "Witnesses." 

Arrest  of  accused,  see  "Arrest,"  §  1. 

Contracts  for  dismissal  of  criminal  prosecution, 
see  "Contracts,"  {  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information."  {  4. 

Fees  of  justices  for  holding  examining  trials, 
see  "Justices  of  the  Peace."  |  2. 

Habeas  corpus  to  procure  discbarge  of  accused, 
see  "Habeas  Corpus,"  f  1. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prohibition  against  prosecution,  see  "Prohibi- 
tion," f  1. 


*  Point  annotated.    8eo  ■yllatas. 


Offenau  hu  partUnaar  elOMtet  ttf  parOm. 

See  "Warehousemen." 

Insurance  companies,  see  "Insurance,"  f  1. 

Partioular*  Otfeiue*. 

See  "Abduction":  "AsMolt  and  Battery."  i  2; 
"Bribery";     "Burglary":     "EmbeBlanene' 
"Forgery";    "Gaming,"    i    1;    "Homicide" 
"Larceny";    "Lotted,"    I    1;    "Petjopy" 
"Prostitution";  "Bape";  "Sodomy." 

Against  election  laws,  see  "Blections,"  |  8. 

Against    liquor    laws,    see    "Intoxicating    Liq- 
uors," U  3.  4. 

Against  Sunday  laws,  see  "Sunday." 

Carrying  weapon,  see  "Weapons." 

Illegal    issuance   of    warehouse   receipts,    see 
"Warehousemen." 

Bemoval  of  landmarlc,  see  "Boundaries,"  {  2. 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  f  9. 

I  1.  Xatnre  and  element*  of  eri^e  and 
def  enaes  in  ceneraL 

Where  two  or  more  laws  are  violated  by  ac- 
cused's act,  the  commonwealth  may  elect  under 
which  law  it  will  prosecute.— Conunonwealtb  v. 
Barbour  (Ky.)  479. 

I  S.    Tenne. 

A  motion  by  accused  for  a  change  of  venae, 
not  supported  by  the  affidavit  of  two  compurga- 
tors, as  required  by  the  statute,  was  properly 
denied. — Turner  v.  State  (Tex.  Or.  Appj  975. 

I  3.    Former  Jeopardy. 

A  conviction  for  false  swearim;  held  not  a  bar 
on  the  ground  of  form»  jeopardy  to  a  prosecu- 
tion for  illegal  voting. — Arrington  r.  State 
(Tex.   Cr.  App.)  643. 

A  conviction  for  drunkenness  \eld  not  a  bar 
to  a  prosecution  for  disturbing  the  peace  by 
curaing  and  swearing  when  arrested  for  drunk- 
enness.— Mitchell  V.  State  (Tex.  Cr.  App.)  645. 

A  trial  in  N.  county  after  a  judgment  of 
acquittal  in  C.  county,  for  an  offense  committed 
near  the  county  line,  held  contrary  to  the  con- 
stitutional provision  relating  to  former  jeop- 
ardy.— Ex  parte  Davis  (Tex.  <3r.  App.)  978. 

I  4.  Preliminary  complaint,  aSdavlt, 
warrant,  examination.  eAasaUt- 
ment,  and  snmmary  triaL 

Under  the  Code  of  Criminal  Procedure,  there 
is  no  necessity  tor  an  examining  trial  on  a 
prosecution  for  a  misdemeanor. — £x  parte  Way 
(Tex.  Cr.  App.)  1075. 

I  5.  Eridenee  —  Judicial  notlee,  pr^ 
siunptions,  and  bnrden  of  proof. 

The  Oourt  of  Criminal  Appeals  will  take 
judicial  knowledge  that  the  United  States  has 
passed  a  statute  making  the  laws  of  Arkansas 
operative  in  the  Indian  Territory. — Bink  v. 
State  (Tex.  (Jr.  App.)  1075,  1077;  Davenport  v. 
Same  (Tex.  Cr.  App.)  1077,  1078. 

I  6.  — —  Faets  in  issne  and  reloTant  ta 
iasnea,  and  res  Bestse. 

*I}vidence  of  the  flight  qf  a  conspirator,  on 
a  trial  of  a  co-oonspirator,  is  irrelevant  <uid 
immaterial. — State  v.  Sykes  (Mo.  Sup.)  851. 

Refusal  of  the  court  to  permit  accused  to 
prove  the  character  of  certain  persons,  not 
witnesses,  nor  shown  to  have  been  in  con- 
spiracy against  defendant,  held  not  error. — 
Dnsek  v.  State  (Tex.  Cr.  App.)  271. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  between  defendant  and 
nia  father  and  mother  to  resist  the  execution 
of  a  writ  of  possessitw.  testimony  aa  to  wiiat 
transpired  between  defendant's  father  and  the 
officers  who  had  come  to  execute  the  writ  held 
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admiaaible  uainst  defendant — Smith  ▼.   State 
<Tex.  Cr.  App.)  817. 

In  a  prosecution  for  homicide,  evidence  that  a 
tie  exhibited  to  a  witness  and  found  near  the 
place  of  the  homicide  looked  like  the  tie  owned 
and  worn  by  defendant  fteld  admissible. — Turner 
V.  State  (Tex.  Cr.  App.)  975. 

Accidental  shooting  of  a  child  by  defendant 
while  shooting  deceased  held  admissible  as  res 
gestK,  but  not  to  show  defendant's  jruilt  in 
shooting  deceased. — Sterison  t.  State  (Tex.  Or. 
App.)  1072. 

On  a  criminal  prosecution,  the  state  may 
prove  the  possession  of  the  fruits  of  the  crime 
by  either  of  codefendants,  even  after  the  con- 
spiracy has  terminated. — Bink  v.  State  (Tex. 
Cr.  App.)  1076,  1077;  Davenport  v.  Same  CTex. 
Cr.  App.)  1077,  1078. 

I   7.    ^—  Other  oCeaaes,  and  ehar«et«v 
of  aoonaed. 

On  a  prosecution  for  larceny,  held  error  to 
admit  evidence  as  to  the  finding  of  certain 
calves  belonging  to  one  other  than  prosecutor 
on  defendant's  premises,  and  of  defendant's 
examination,  charged  with  the  theft  of  such 
calves. — Clampitt  v.  United  States  (Ind.  T.)  866. 

A  rape  committed  by  two  persons  held  not  to 
constitute  separate  offenses. — State  v.  Sykes 
(Mo.   Sup.)  851. 

*In  a  prosecution  for  violating  the  local 
option  law,  evidence  that  during  the  month 
prior  to  the  transaction  in  question  defendant 
received  nine  packages  of  whiskey  by  express 
held  inadmissible. — Parish  v.  State  (Tex.  Cr. 
App.)  830. 

In  a  prosecution  of  a  liquor  dealer  for  keep- 
ing open  on  Sunday,  the  state  could  prove  by 
him  that  he  was  in  the  habit  of  violating  the 
Sunday  law. — Morris  v.  State  CTex.  Or.  App.) 

On  a  prosecution  for  bringing  stolen  property 
iato  the  state,  held  error  to  admit  testimony 
showing  that  defendant  bad  obtained  other 
property  by  the  same  pretenses  and  subter- 
fuge.—Bink  V.  State  (Tex.  Cr.  App.)  107.5, 
1077;  Davenport  v.  Same  (Tex.  Or.  App.)  1077, 

I  8.     —  Best   Bad    ■•eondary,   sad   d«f> 
^oastratlTe  erldeaee. 

Under  Kirby's  Dig.  |  4546,  held  that  a  convic- 
tion before  a  justice  may  not  be  proved  by  testi- 
mony of  others  than  the  justice  or  his  successor, 
in  the  absence  of  a  showing  why  they  were  not 
present. — Junior  v.  State  (Ark.)  467. 

•Where  an  indictment  charged  defendant  with 
theft  of  a  bond  which  was  last  seen  in  his 
possession,  notice  of  loss  of  the  bond  as  a  pred- 
icate for  secondary  evidence  was  not  necessary. 
— Connts  V.  State  (Tex.  Cr.  App.)  872. 

In  a  prosecution  for  homicide,  articles  found 
in  defendant's  bouse  corresponding  with  other 
articles'  found  at  the  scene  of  the  homicide  held 
admissible. — ^Turner  v.  State  (Tex.  Or.  App.) 
975. 

The  testimony  of  an  express  agent  that  he 
did  not  transport  a  corpse  on  a  certain  day 
was  admissible,  without  producing  the  books  of 
the  express  company. — Bink  v.  State  (Tex.  Cr. 
App.)  1075,  1077;  Davenport  v.  Same  (Tex.  Cr. 
App.)  1077,  107a 

8   9.    —  AdnissloBs,  deeUwatioas,  aad 
hearsay. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  certain  testimony  held  error,  and  incom- 
petent either  as  substantive  testimony  or  in 
impeachment. — Sutherland  t.  State  (Ark.)  462. 


*  Polat  aaaotated.    See  ayllabua. 


In  a  proMcntlon  for  assault  with  Intent  to 
kill,  certain  questions  htild  improper  as  tending 
to  elicit  self-serving  declarations. — Littlejobn 
T.  State  (Ark.)  463. 

On  a  trial  for  the  larceny  of  a  horse,  the 
exclusion  of  the  evidence  of  statements  made 
by  the  owner  to  defendant  held  reversible 
error.— George  t.  United  States  and.'  T.)  1121. 

On  a  trial  for  crime,  certain  evidence  held 
not  objectionable  ss  hearsay. — Stanley  v.  State 
(Tex.  Or.  App.)  648. 

On  a  trial  for  crime,  evidence  of  statements 
made  by  a  third  person  that  be  was  connected 
with  the  crime  held  inadmissible.— Stanley  ▼. 
State  (Tex.  Cr.  App.)  643. 

'Testimony  as  to  a  conversation  between 
third  parties  in  the  absence  of  defendant  held 
not  admissible  against  him. — Ciooper  v.  State 
(Tex.  Cr.  App.)  816. 

*In  a  prosecution  for  burglary,  declarations 
of  defendant  hdd  admissible  as  indicative  of 
his  presence  at  the  time  and  place  of  the 
burglary,  and  of  his  connection  with  another 
who  committed  the  breaking. — Coleman  v.  State 
(Tex.  (3r.  App.)  828. 

In  a  prosecution  for  homicide,  evidence  that 
a  night  or  two  before  the  trial  defendant's 
attorney  and  certain  others  had  a  conversation 
with  witness  about  marrying  defendant,  etc., 
held  inadmissible. — Lara  v.  State  (Tex.  C^. 
App.)  840. 

In  homicide,  certain  declarations  that  de- 
fendant's wife  msde  in  defendant's  absence  held 
hearsay,  and  not  admissible  for  any  purpose. — 
Stevison  v.  State  (Tex.  Cr.  App.)  1072. 

The  admission  of  certain  evidence  on  a  trial 
for  aggravated  assault  held  not  erroneous. — 
Thompson  v.  State  (Tex.  O.  App.)  1081. 

1 10.  ^^  Acta  and  deelarattoas  of  coa- 
■plvatora  aad  eo-defeadaata. 

It  is  not  necessary  that  a  third  person  should 
be  joined  with  accused  in  the  information  in 
order  to  permit  the  state  to  prove  a  conspiracy 
between  accused  and  the  third  person  to  com- 
mit the  crime  charged. — State  v.  Sykes  (Mo. 
Sup.)  851. 

*A  conspiracy  to  commit  a  crime  may  b$ 
shovni  by  facts  from  which  a  conspiracy  may 
be  inferred. — State  v.  Sykes  (Mo.  Sup.)  851. 

On  the  issue  of  the  existence  of  a  conspiracy 
between  defendant  and  a  third  person  to  commit 
rape,  evidence  held  suflSdent  to  justify  the 
inference  that  there  was  a  conspiracy.— State 
V.  Sykes  (Mo.  Sup.)  851. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy,  evidence  held  suf- 
ficient to  show  that  defendant  was  charged  with 
knowledge  of  the  conspiracy,  so  as  to  render 
evidence  of  acts  of  his  co-conspirators  admissible 
against  him. — Smith  r.  State  (Tex.  Cr.  App.) 
817. 

Under  Pen.  Code,  arta.  95&-060,  husband  and 
wife  may  conspire  together  to  commit  murder, 
and  thus  render  the  acts  of  either  evidence 
against  the  other. — Smith  ▼.  State  (Tex.  Cr. 
App.)  817. 

*0n  a  trial  for  assault,  certain  evidence  held 
admissible  under  the  rule  that  declarations  of 
conspirators  are  admissible.— Green  v.  State 
(Tex.  Cr.  App.)  838. 

{II.  — —  Opialoa  evldeaee. 

In  homicide,  testimony  as  to  whether  de- 
ceased was  a  person  who  would  be  likely  to 
carry  a  threat  into  execution  held  incompetent. 
—Long  V.  State  (Ark.)  93. 
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*In  a  prosecution  for  homicide,  it  was  error 
for  the  court  to  permit  nonexpert  witnesses  to 
testify  to  defendant's  sanity  witiiout  detailing 
the  facts  observed  by  them  on  which  they  based 
their  opinions. — -Betts  v.  State  (Tex.  Cr. 
App.  413. 

*In  a  prosecution  for  homicide,  It  was  not  error 
to  permit  the  state  to  propound  hypothetical 
questions  to  experts  on  the  issue  of  sanity  which 
did  not  embrace  all  the  facts  testified  to  on  such 
issue.— Betts  v.  State  (Tex.  Cr.  App.)  413. 

In  a  prosecution  for  homicide,  witness  held 
properly  permitted  to  testify  that  shoes  exhibited 
to  him  would  make  the  same  kind  of  track  as 
those  found  in  a  place  where  defendant  had 
also  been  seen. — Turner  v.  State  (Tex.  Cr.  App.) 
975. 

1 12.  ^—  Coafesclons. 

In  homicide,  a  voluntary  confession  made 
by  defendant  is  admissible  in  evidence  against 
mm. — ^V«n  Dalsen  t.  Commonwealth  (Ky.) 
255. 

*Where  accosed,  while  under  arrest,  and  after 
being  duly  warned,  voluntarily  confessed  the 
homicide,  the  confession  was  admissible  against 
him,— Turner  v.  State  (Tex.  Cr.  App.)  97o. 

*It  was  not  error  to  permit  a  sheriff  to 
testify  to  declarations  of  an  accused  while  in 
jail,  it  appearing  that  the  sheriff  bad  warned 
accused  10  or  15  minutes  previously. — Bink  v. 
State  (Tex.  Cr.  App.)  1075,  1077;  Davenport  v. 
Same  (Tex.  Cr.  App.)  1077,  1078. 

1 13.  ^—  ETideaee  at  preliminary  ezam- 

imatlon  or  at  former  trlaL 

*On  the  absence  of  a  witness  testifying  before 
the  examining  court,  held  proper  to  permit  the 
person  reducing  his  testimony  to  writing  to  read 
It  on  the  trial.— Petty  v.  State  (Ark.)  465. 

{  14.    Time  of  trial   and   oontiananee. 

Where,  in  a  criminal  case,  an  affidavit  for 
a  continuance  was  read  in  evidence  under  Cr. 
Code  Prac.  8  189,  Iteld  error  for  the  prosecnt- 
ing  attorney  to  state  that  it  was  the  affidavit 
of  defendant,  and  for  the  court  to  refnse 
to  instruct  that  the  jury  should  consider  the 
affidavit  as  a  deposition  of  the  absent  witness. — 
Martin  v.  Commonwealth  (Ky.)  226. 

'Facts  held  to  require  continuance  for  absence 
of  witness. — Manuel  v.  State  (Tex.  Or.  App.) 
645. 

In  a  criminal  proaecntion.  evidence  of  the 
whereabouts  of  certain  alleged  absent  witnesses 
held  admissible  on  an  application  for  continu- 
ance.— Turner  v.  State  (Tex.  Cr.  App.)  973, 

Refusal  of  an  applicatimi  by  accused  for  a 
continuance  for  absence  of  witnesses  held  not 
error. — Turner  v.  State  (Tex.  Cr.  App.)  975. 

It  was  not  error  for  the  court  to  refuse  to 
postpone  the  trial  of  accused  in  order  to  afford 
him  an  opportunity  to  secure  affidavits  in 
support  of  a  change  of  venue. — Turner  v.  State 
(Tex.  Cr.  App.)  97.". 

{15.   Trial— Preliminary  prooeedlnss. 

*A  motion  for  a  separate  trial,  made  after 
the  swearing  of  the  jury,  is  too  late. — Radley 
V.  Commonwealth  (Ky.)  519. 

g  16.  —  Oonree  and  coadnet  of  trial  ia 
geaeral. 

In  a  prosecution  for  homicide,  it  was  improper 
for  the  court  to  state,  on  an  objection  to  a  ques- 
tion asked  of  a  juror,  that  temporary  insanity 
was  not  a  defense  for  crime  by  that  name. — 
Betts  V.  State  (Tex.  Cr.  App.)  413. 

$17.   —  Reoeptioa  of  erldeaee. 

Under  Cr.  Code,  I  224.  the  admission  of  cer- 
tain evidence  in  rebuttal  held  not  error. — Tet- 
terton  v.  Commonwealth  (Ky.)  8. 


♦The  action  of  the  court  in  permitting  a 
witness  to  testify  after  violating  an  order  ex- 
cluding witnesses  from  the  courtroom  JkcM 
not  abuse  of  the  court's  discretion. — State  t. 
Welch   (Mo.   Sup.)  945. 

In  a  prosecution  for  rape,  failnre  of  the  court 
to  limit  the  testimony  of  a  witness  to  the 
impeachment  of  prosecutrix  held  error. — Dosek 
V.  State  (Tex.  Cr.  App.)  271. 

In  a  prosecution  for  rape,  refasal  to  limit 
the  pnrirose  of  certain  impeaching  evidence 
held  error. — Dusek  v.   State  (Tex.   Cr.  App.) 

In  a  prosecution  for  homicide,  held  not  error 
for  the  court  to  refuse  to  limit  the  effect  of 
expert  testimony. — ^Turner  v.  State  (Tex.  O. 
App.)  975. 

Where,  on  a  trial  for  aggravated  assault,  the 
prosecutrix  was  a  witness,  it  was  not  error  to 
refuse  to  require  another  eyewitness  to  testify. 
-Thompson  v.   State  (Tex.  Cr.  App.)  1081. 

§18.  —  Objeetioaa  to  evideaoe,  ato- 
tioas  to  ctrlke  oat,  aad  eaoep- 
tioas. 

*A  defendant  on  trial  for  crime  cannot,  after 
a  witness  has  answered  a  question,  interpose 
an  objection  to  the  question. — State  ▼.  Sykes 
(Mo.  Sup.)  851. 

*A  party,  alleging  that  the  answer  of  a  wit- 
ness is  not  responsive,  held  required  to  move 
for  its  exclusion  or  to  ask  for  an  instmction 
to  disregard  it. — State  v.  Sykes  (Mo.  Sup.)  851. 


ei9. 


aad     ooadnct     of 


—  Argnmeata 
oonnseL 

In  a  prosecution  for  larceny  of  a  calf,  it 
was  prejudicial  error  for  the  prosecatinc  at- 
torney to  argue  to  the  jury  that  defendant 
should  have  brought  a  civil  action  against  the 
prosecuting  witness  to  have  recovered  the  calf 
in  controversy. — Clampitt  v.  United  States  (Ind. 
T.)  666. 

A  remark  of  the  commonwealth's  attorney 
during  a  trial  for  crime  held  not  error. — Tei- 
terton  v.  Commonwealth  (Ky.)  8. 

•The  Court  of  Criminal  Appeals  will  not  in- 
terfere on  the  ground  that  the  argument  of  the 
counsel  in  the  lower  court  was  impropec,  where 
the  judge  instructed  tlie  jury  to  ^sregard  such 
argument. — Loyd  v.  State  (Tex.  Cr.  App.)  977. 

In  homicide,  argument  of  prosecuting  at- 
torney criticised. — Steviaon  v.  State  (Tex.  Or. 
App.)  1072. 


of    ooort    aad    imrj 


*  Point  aaaotatod.    S«o  tyUabaa. 


{20.  —1  ProTlace 
la  ceaeraL 

•  Accused  held  not  entitled  to  complain  of 
instruction  assuming  fact  admitted  by  him  on 
the  trial.— State  v.  Miller  (Mo.  Sup.)  377. 

An  instruction  in  a  criminal  case  held  bsd  as 
on  the  weight  of  the  evidence. — <>>unta  v.  State 
(Tex.  Cr.  App.)  972. 

1 21.  — .  Heoesaity,  reqalaites.  aad  raf* 
floieaoy   of   laatmctloaa. 

Under  the  evidence  held  the  giving  in  a  marder 
case  of  an  instruction  as  to  rebutting  sns- 
pieious  circumstances  was  error. — Tisnor  v. 
State  (Ark.)  96. 

An  instmction  on  a  trial  for  larceny  held 
not  authorized  by  the  evidence. — George  v. 
United  States  (Ind.  T.)  1121. 

*An  instruction  on  reasonable  donbt  in  the 
language  of  Cr.  Code,  I  238,  held  proper. — Tet- 
terton  v.  Commonwealth  (Ky.)  8. 

An  instruction  authorising  conviction  of  tb<> 
accused  if  he  committed  certain  acts  heU  not 
erroneous  for  failure  to  use  the  word  "feloni- 
ously."— State  V.  Miller  (Mo.  Sup.)  377. 
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Instruction,  authoriilng  conviction  only  when 
stiilt  is  establislied  to  the  jury's  satisfaction. 
wcM  not  erroneous  for  failure  to  use  the  word 
"reasonable"'  before  the  word  "satisfaction." — 
State  V.  Miller  (Mo.  Sup.)  37T. 

Instruction  that  accused  was  competent  wit- 
ness in  his  own  behalf,  but  the  fact  that  he  was 
testifying  in  his  own  behalf  might  be  considered, 
Md  not  erroneous  for  use  of  the  conjunction 
"but"  instead  of  "and." — State  v.  Miller  (Mo. 
Sup.)  3T7. 

Instruction  that  in  determiuins  the  credibility 
and  weight  of  the  witness'  testimony  "his  rela- 
tion to  or  feeling  toward  the  defendant"  may  be 
considered  held  sufficient. — State  v.  Miller 
(Mo.  Sup.)  377. 

The  error  in  an  instruction  on  a  trial  for 
rape  held  cured  by  another  instruction. — State 
V.  Sykes  (JIo.  Sup.)  851. 

♦The  jury  should  be  instructed  that,  unless 
they  find  that  a  conspiracy  existed  independent 
of  the  statements  of  the  alleged  co-conspirator, 
they  should  disregard  such  statements.— Cooper 
V.  State  (Tex.  Cr.  App.)  816. 

In  a  prosecution  for  burglary,  held  that  the 
court  erred  in  failing  to  limit  the  evidence  of  the 
statements  of  an  alleged  co-conspirator  to  a 
conspiracy  to  kidnap. — Cooper  v.  State  (Tex. 
Cr.  App.)  816. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  to  resist  execution 
of  a  writ  of  possession,  court  held  not  required 
to  charge  on  the  question  of  conspiracy  to 
thwart  the  execution  purchasers  from  taking 
possession. — Smith  v.  State  (Tex.  Cr.  App.)  817. 

*In  a  prosecution  for  burglary,  evidence  held 
to  justify  an  instruction  on  the  law  of  princi- 
pals.—Coleman  V.  State  (Tex.  Cr.  App.)  828. 

*In  a  prosecution  for  violatinj;  the  local 
option  law,  refusal  of  the  court  to  give  a  request 
to  charge,  presenting  the  theory  that  defendant 
was  agent  of  the  purchaser  and  not  of  the 
seller,  held  not  error. — Carter  v.  State  (Tex. 
Cr.  App.)  835. 

S  22.   —   Reqneats    for    Instmetlons. 

In  a  prosecution  for  homicide,  instructions 
fciyen  held  to  cover  a  request  to  charge  that, 
if  the  'jury  had  a  reasonable  doubt  as  to 
whether  defendant's  bullet  struck  and  killed 
deceased,  they  should  acquit.— ^State  v.  Crit- 
tenden  (Mo.  Sup.)  952. 

On  a  trial  for  assault  with  intent  to  murder, 
an  instruction  held  to  sufficiently  direct  the 
jury's  attention  to  the  charge. — Wntson  v. 
State  (Tex.  Cr.  App.)  270. 

•Special  charges  on  matters  sufficiently  cov- 
ered by  the  general  charge  need  not  be  given. 
— Grant  v.  State  (Tex.  Cr.  App.)  274. 

§  S3.  — —  Custody,    eondnot,    and   dellb- 
eratton*   of  Jury. 

•Under  Kirby's  Dig.  8  2390,  leaving  the  jury 
together  without  a  duly  sworn  officer  in  charge 
of  them  raises  a  prima  facie  presumption  of 
prejudice,  the  burden  of  rebutting  which  is  on 
the  state.— Sutherland  v.  State  (Ark.)  462. 

•In  homicide,  separation  of  one  juror  from 
the  others  for  a  minute  held  not  prejudicial 
to  defendant. — Van  Dalsen  v.  Commonwealth 
<Ky.)  255. 

S24.   Verdlet. 

\'erdict  whereby  jury  "assess  the  punishment 
at  $40"  held  not  defective  for  omission  of  the 
word  "fine." — State  v.  Jones  (Mo.  App.)  StiG. 

The  words,  "the  jury,"  in  a  verdict,  "we 
the  jury  find  defendant  guilty,"  etc.,  are  not 


necessary    to    the    validity    of    the    verdict — 
Kehoe  v.  State  (Tex.  Cr.  App.)  270. 

•Verdict  in  criminal  case  held  not  vitiated  by 
misspelling  the  place  of  confinement — Garcia 
V.  State  (Tex.  Cr.  App.)  647. 

{  25.  MottoBS  for  mew  trial  amd  1b  ar- 
rest. 

A  defendant  convicted  of  crime  helA  not  en- 
titled to  a  new  trial  on  the  ground  of  surprise. — 
Petty  V.  State  (Ark.)  405. 

•Under  Mansf.  Dig.  {  2302  (Ind.  T.  Ann.  St 
1890,  §  1645),  a  motion  in  arrest  of  judgment 
on  tile  ground  of  the  pendency  of  a  prosecution 
for  the  same  offense  held  properly  overruled. — 
Clampitt  V.  United  States  (Ind.  T.)  660. 

•Usually  moticms  for  new  trial  will  not  be 
granted  in  criminal  cases  on  the  ground  of 
newly  discovered  impeaching  evidence. — Owens 
V.  State  (Tex.  Cr.  App.)  837. 

•New  trial,  asked  in  a  criminal  case  on  the 
ground  of  newly  discovered  cumulative  im- 
peaching testimony,  held  properly  denied. — 
Owens  V.  State  (Tex.  Cr.  App.)  837. 

Newly  discovered  evidence  held  to  require  the 
granting  of  a  new  trial  on  a  prosecution  for 
burglary.— True  v.  State  (Tex.  Cr.  App.)  1066. 

§  26.  JndKBicBt,  •eBtOBoe,  aBd  flaal 
eoBunltment. 

In  a  criminal  ease  it  was  not  error  for  the 
court  to  pass  sentence  on  defendant  after  the 
judgment  had  been  suspended  and  a  term  of 
court  had  intervened  between  the  order  making 
suspension  and  the  term  at  which  judgment  was 
rendered. — Clampitt  v.  United  States  (Ind.  T.) 
666. 

A  sentence  of  imprisonment  for  contempt  for 
10  days  held  not  void  for  uncertainty  because 
of  the  added  words,  "or  till  he  shall  be  dis- 
charged according  to  law."— Chicago,  B.  &  Q. 
R.  Co.  v.  Gildersleeve  (Mo.  App.)  336. 

1 27.  Appeal  asd  error,  aBd  certiorari 
—Presentation  and  reserratlon  la 
lo«rer  conrt  of  gronnda  of  revle'W. 

Errors  in  failing  to  charge  on  all  the  law 
held  not  reviewable  on  appeal. — State  v.  Welch 
(Mo.  Sup.)  945. 

•The  error  in  giving  or  refusing  instructions 
in  a  criminal  case,  to  which  no  exceptions  were 
saved,  is  not  reviewable  on  appeal. — State  v. 
Eaton    (Mo.    Sup.)   949. 

•The  error   in  refusing   a   continuance  in   a 

criminal    case    is  waived    by    not    assigning   it 

as  a  ground  for  a  new  trial.— State  v.  Eaton 
(Mo.  Sup.)  949. 

The  court  on  appeal  in  a  criminal  case  ?teld 
not  entitled  to  review  the  evidence  where  no 
exception  was  preserved  and  the  statement 
of  facts  is  not  in  the  record. — Kehoe  v.  State 
(Tex.  Cr.  App.)  270. 

Objections  in  a  motion  for  new  trial  in  homi- 
cide, that  the  charge  of  the  court  was  too 
general  and  was  not  according  to  the  facta, 
are  too  general  to  be  considered  on  appeal. — 
Mobley  v.   State  (Tex.  Cr.  App.)  8.39. 

{ 28.  —  Prooeedlngs  for  transfer  of 
eanse,  and   effect   thereof. 

Under  Rev.  St  1899,  i  2696,  an  affidavit  for 
an  appeal  is  not  a  condition  precedent  to  an 
appeal  by  the  defendant  in  a  criminal  case. — 
State  V.  Crittenden  (Mo.  Sup.)  9.")2. 

$  29.  — —  Iteoord  and  proeeedlBgs  aot 
1b  record. 

An  assignment  of  error  that  a  criminal 
prosecution  was  transferred  to  another  county 
without  notice  to  defendant's  counsel,  as  re- 
quired   by    statute,    held    unavailable    where 


'  PolBt  aanotated.    See  syllabBS. 
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neither  the  bill  of  exceptions  nor  the  record 
showed  that  objection  was  made  for  that 
reason,  or  that  the  court  was  aikeA  to  pass 
the  motion,  to  enable  counsel  to  obtain  wit- 
nesses showing  that  the  transfer  should  not 
be  made. — Turner  t.  Commonwealth  (Ky.)  482. 

The  Supreme  Court  held  not  authorized  to 
correct  the  record  of  the  circuit  court. — State 
r.  Eaton  (Mo.  Sap.)  949. 

A  bill  of  exceptions  in  a  criminal  case,  not 
filed  at  the  term  at  which  accused's  motion  for 
a  new  trial  was  disposed  of,  held  too  late. — 
State  V.  Larew  (Mo.  Sup.)  1031. 

Where,  on  appeal,  accused  tailed  to  file  a 
bill  of  exceptions,  only  such  errors  as  appear 
on  the  record  proper  can  be  reviewed. — -State 
▼.  Heflin  (Mo.  Sup.)  1034. 

*The  sufficiency  of  the  evidence  cannot  be 
reviewed  in  the  absence  of  a  bill  of  exceptions 
or  statement  of  facts. — Holman  v.  State  (Tex. 
Or.  App.)  275;  Jones  v.  Same,  Id.;  Red  v.  Same. 
Id.;  Smith  v.  Same,  Id.;  Edwards  v.  Same  (Tex. 
Cr.  App.)  416. 

Where  the  facts  are  not  in  the  record,  the 
court  on  appeal  cannot  review  the  evidence. — 
Holman  v.  State  (Tex.  Cr.  App.)  275;  Chumley 
V.  Same  (Tex.  Or.  App.)  416;  CJordray  v.  Same, 
Id. 

A  bill  of  exceptions  as  explained  by  the  coui-t 
is  conclusive  on  review  of  a  ruling  allowing 
hypothetical  question  on  an  issue  of  accused's 
insanity  over  objection  that  it  contravened  the 
facts.— Betts  v.  State  (Tex.  Cr.  App.)  413. 

*A  record  on  appeal  in  a  criminal  case  held  to 
present  no  error  for  review. — Gurlin  v.  State 
(T».  Cr.  App.)  416. 

*  An  order  denying  a  new  trial  for  insufficiency 
of  the  evidence  to  sustain  a  conviction  cannot  he 
reviewed  in  the  absence  of  a  bill  of  exceptions. — 
Price  V.  State  (Tex.  Cr.  App.)  416. 

*A  record  on  appeal  in  a  criminal  case  held 
to  present  no  error  for  review. — Stewart  y. 
Sute  (Tex.  Cr.  App.)  663. 

*A  bill  of  exceptions  to  the  overruling  of  a 
motion  for  continuance  must  be  prepared  and 
signed  by  the  judge.— Griffith  v.  State  (Tex. 
Cr.  App.)  832. 

*An  exception  to  an  order  overruling  a  motion 
for  continuance  cannot  be  considered  on  appeal 
in  the  absence  of  a  proper  bill  of  exceptions. — 
Griffith  V.  State  (Tex.  Or.  App.)  832. 

♦Errors  in  refusing  a  continuance  and  trying 
the  case  oat  of  its  regular  order  cannot  be  con- 
sidered when  not  presented  by  bills  of  excep- 
tions.—Griffith  V.  State  (Tex.  Cr.  App.)  832. 

A  bill  of  exceptions  held  controlled  by  the 
court's  explanation. — Palmer  v.  State  (Tex. 
Cr.  App.)  836. 

*In  homicide,  error  in  sending  the  Jnry  back 
and  giving  a  verbal  charge  as  to  the  form  of 
their  verdict  must  t>e  presented  by  bill  of  excep- 
tions in  order  to  be  revised  by  the  Supreme 
Court.— Mobley  v.  State  (Tex.  Or.  App.)  889. 

It  is  only  necessary  that  an  order  granting 
time  beyond  the  term  to  file  a  bill  of  exceptions 
and  statement  of  facts  be  entered  by  the  court 
on  its  docket. — Lara  v.  State  (Tex.  Cr.  App.) 
840. 

Bills  of  exceptions  and  a  statement  of  facts 
filed  under  an  alleged  order  extending  the  time 
beyond  the  term,  which  was  not  docketed,  will 
be  considered  where  defendant's  counsel  be- 
lieved and  had  a  right  to  believe  that  it  had 
been  properly  docketed. — ^Lara  v.  State  (Tex. 
Or.  App.)  840. 

A  motion  for  new  trial,  based  on  the  insuf- 


ficiency of  the  evidence,  cannot  be  considered 
on  appeal  in  the  absence  of  a  bill  of  exceptions 
or  statement  of  facts.— Oglesby  ▼.  State  (Tex. 
Or.  App.)  840. 

*0n  motion  for  a  new  trial,  insufficiency  of 
the  evidence  cannot  l>e  reviewed,  in  the  aboenoe 
of  the  facts  from  the  record. — Washington  v. 
State  (Tex.   Or.  App.)  840. 

*When  the  record  does  not  contain  a  state- 
ment of  facts,  or  motion  for.  new  trial,  or  bill 
of  exceptions,  the  judgment  of  conviction  will 
be  affirmed. — Milton  v.  State  (Tex.  Cr.  App.) 
1065. 

Statement  of  facts  in  criminal  case  filed  after 
adjournment  held  not  to  be  considered. — ^Milton 
V.  Stat«  (Tex.  Cr.  App.)  1065. 

f  30.  ^—  A>sics»se>t     of     wr*o*a      aad 
briefs. 

'Appeal  in  criminal  case  dismissed,  nnder 
Court  of  Appeals  Rnle  10  (64  S.  W.  vi),  for 
failure  to  file  brief  in  time.— Poe  t.  united 
States  (Ind.  T.)  1020. 

1 31,  —  Piswlssal,    keaiias,    mmA    «•- 
hearlas. 

*An  appeal  from  a  conviction  of  a  misde- 
meanor dismissed  where  the  recognizance  does 
not  state  the  punishment,  as  required  by  Code 
Cr.  Proc.  1896,  art.  887.— Martin  v.  State  (Tex. 
Or.  App.)  ((42;  Dove  v.  Same  (Twc  Or.  App.) 
616;  Fortenberry  v.  Same,  Id. 

Where  a  transcript  contained  no  notice  of 
appeal,  recognizance,  or  statement  that  dtf end- 
ant  was  in  jail,  as  required  by  Code  Cr.  Ptoc. 
1895,  art  886,  the  appeal  will  be  dismiaaed.— 
Roberts  y.  State  CTex.  O.  App.)  82a 

{32.  —  Berlew. 

Under  Kirby's  Dig.  {  2390,  leaving  the  Jnry 
together  without  a  duly  sworn  officer  in  charge 
of  them  raises  a  prima  facie  presumption  of 
prejudice,  the  burden  of  rebutting  which  is 
on  the  state.— Sutherland  v.  State  (Ark.)  462. 

Where  on  a  trial  for  crime  the  essential  facta 
constituting  the  guilt  of  the  accused  of  the 
offense  charged  were  undisputed,  enora  tn  in- 
Btructiona  could  not  be  prejudicial  to  hSm. — 
Ackerson  v.  State  (Ark.)  650. 

Under  Cr.  Code  Prac.  |  281,  Supreme  Court 
cannot  review  action  of  trial  court  in  passing 
upon  gronnds  for  new  trial. — Van  Dalsen  v. 
Commonwealth  (Ky.)  256. 

Decision  on  former  appeal  held  to  be  the  law 
on  a  subsequent  appeal. — Selby  y.  Common- 
wealth (Ky.)  296. 

*A  conviction  will  not  be  disturbed  on  ap-        ' 
peal  where  it  is  supported  by  any  evidence. — 
Radley  v.  Commonwealth  (Ky.)  619. 

The  error  in  admitting  evidence  of  the  flight         i 
of  a  conspirator  on  .the  trial  of  a  oo-conapirator         ' 
is  not  pjrejadicial.— State  y.  Sykes  (Mo.   Sup.) 
851. 

The  Supreme  Oourt,  on  appeal  in  a  criminal  I 
case,  held  not  authorised  to  presume  that  an 
order  extending  the  time  for  filing  of  a  bill 
of  exceptions  was  made  before  the  expira- 
tion of  the  original  leave  to  file,  witliin  Rev. 
St.  1899,  I  T^.— State  y.  Baton  (Mo.  Sop.) 
949. 

Ruling  of  trial  court  denying  new  trial  in  a 
criminal  case  on  ground  of  Incompetency  of 
jurors  would  only  be  reviewed  in  ease  of  a 
flagrant  abuse  of  discretion. — State  t.  Gordoa 
(Mo.  Sup.)  1025. 

Refusal  of  new  trial  for  misconduct  of  jarr 
held  not  to  be  disturbed  on  appeaL — Sheffield 
V.  State  (Tex.  Or.  App.)  274. 


*  Voi»t  Muuttated.    See  syllalnu. 
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In  prosecution  for  homicide,  certain  charfre 
held  not  prejudicial  in  view  of  the  evidence 
and  another  charge. — Smith  t.  Sute  (Tex.  Or. 
App.)  817. 

'Allowing  qneetions  on  croea-examination  held 
harmlesa  error. — Palmer  v.  State  (Tex.  Cr. 
App.)  836. 

In  the  absence  of  a  written  charge,  the  tourt 
on  appeal  in  a  criminal  case  will  presume  that 
cerUun  evidence  was  properly  limited. — Green 
T.  State  (Tex.  Or.  App.)  888. 

*In  the  absence  of  a  written  charge  in  the 
record  on  appeal  in  a  criminal  case,  it  is  pre- 
Bomed  that  the  court  charged  orally  and  cor- 
rectly.— Green  t.  State  (Tex.  Or.  App.)  838. 

•Finding  of  a  lower  court  in  a  criminal 
prosecution  on  an  issue  properly  submitted  to 
it  held  not  reviewable. — Irish  v.  State  (Tex.  Cr. 
App.)  975. 

1 33.  Pmiisluneat     and     prcTemtlott     of 

Under  Manaf.  Dig.  {  1628  (Ind.  T.  Ann.  St 
1899,  {  971),  a  sentence  for  two  years  in  the 
penitentiary  at  hard  labor  on  conviction  of 
stealing  a  calf  held  not  the  imposition  of  a 
cruel  and  onusual  punishment— -Olainpitt  v. 
United  Statee  (Ind.  T.)  666. 

CROPS. 

See  "Agriculture." 

Injuries  to  from  surface  waters,  see  "Waters 
and  Water  Courses,"  <  2. 

Liability  of  partnership  for  appropriation  of, 
see  "Partnership,"  §  12. 

Notice  of  damage  to  crops,  see  "Notice." 

On  demised  premises,  see  "Landlord  and  Ten- 
ant." 18. 

CROSS  COMPLAINT. 

See  "Pleading,"  |  2. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

CROSSINGS. 

Railroad  crossings,  see  "Bailroads,"  f  1. 

CULVERTS 

Damage    from    overflowing    of    culvert,    see 

"Waters  and  Water  Ctonrses,"  |  4. 
Railroad  cnlverts,  see  "Railroads,"  {  2. 

CURATORS. 

See  "Guardian  and  Ward." 


See  "Dower." 


CURTESY. 


CUSTODY. 


Of  child,  see  "Divorce,"  f  2. 

Of  jury,  see  "Criminal  Law,"  !  23. 

CUSTOMS  AND  USAGES. 

Bvldence  of  custom  to  vary  written  contract, 
see  "Evidence,"  {  9. 


DAMAGES. 

Compensation   for  property   taken   tor  public 

use,  see  "Eminent  Domain,"  {  2. 
Construction  of  pleading  tor,  see  "Pleading," 

«   1- 

Harmless  error  In  instructiona  relating  to,  see 
"Appeal  and  Error,"  {  25. 

Remedy  tor  detective  pleading,  see  "Plead- 
ing," I  4. 

Remission  of  excess  as  condition  to  affirmance 
of  judgment,  see  "Appeal  and  Error,"  {  29. 

Damages  for  particular  injuries. 

See  "Death,"  g  2;  "False  Imprisonment,"  t  1; 
"Forcible  Entry  and  Detainer,"  )  1. 

Alienation  of  aflectiona,  see  "Husband  and 
Wife,"  I  4. 

Breach  by  buyer  ot  contract  tot  sale  of  goods, 
see  '^les,"  f  7. 

Breach  by  vendee  of  contract  for  sale  of  land, 
see  "Vendor  and  Purchaser,"  g  5. 

Breach  of  contract  tor  transportation  of  pas- 
senger, see  "Oarriers,"  )  10. 

Breach  ot  warranty  of  goods  sold,  see  "Sales," 
i  8. 

Delay  in  delivery  ot  goods  shipped,  see  "Oar- 
riers," §  4. 

Ejection  of  passengers,  aee  "Carriers,"  g  14. 

Injuries  to  live  stock  in  transportation,  see 
"Carriers,"  |  7. 

Injury  to  crops  by  surface  waters,  see  "Waters 
and  Water  Oburses,"  {  2. 

Personal  injuries  to  passenger,  see  "Carriers," 
I  12. 

Repledge  ot  idedged  bonds,  see  "Pledges." 

Wrongful  attachment  see  "Attachment,"  I  3. 

Wrongful  sale  of  timber,  see  "Logs  and  Log- 
ging." 

Beoovery  ^n  partleular  aotUms  or  prooeeMngs. 

See  "Injunction,"  |  4;  "Hover  and  Conver- 
sion," i  1. 

I  1.     Orowada  mnd  avbjeeta  of  eo^pom- 
■atory    damaces. 

*The  making  of  an  indecent  proposal  to  a 
female,  unaccompanied  by  a  physical  injury, 
does  not  give  a  right  to  damages. — Davis  v. 
Richardson  (Ark.)  318. 

In  iMl  action  for  injuries,  held  that  under  the 
evidence  it  was  a  question  for  the  jury  wliether 
plaintiff  had  been  guilty  of  contributory  negli- 
gence in  failing  to  exercise  ordinary  care  in 
seeking  medical  or  surgical  aid.— Glasgow  r. 
Metropcditan  St  Ry.  Co.  (Mo.   Sup.)  916. 

*One  who  suffers  an  injury  is  bound  to 
exercise  reasonable  care  in  seeking  medical  or 
surgical  aid,  and  if  neglect  so  to  do  aggravates 
the  injury,  the  injured  party  cannot  recover  for 
such  aggravation. — Glasgow  v.  Metropolitan  St. 
Ry.  Co.  (Mo.  Sup.)  915. 

*A  plaintiff,  in  an  action  for  personal  injury 
negli{;ently  inflicted,  held  entitled  to  recover  for 
an  injury  only  aggravating  a  previously  diseased 
condition. — Grreen  v.  Houston  Electric  Co.  (Tex. 
Civ.  App.)  442. 

*The  evidence,  in  an  action  for  personal  injury 
negligently  inflicted,  showing  plaintiff's  general 


physi<»l  condition,  held  not  to'preclude  a  recov- 
ery for  the  injury  inflicted. — Gree        " 
Electric  Co.  (Tex.  Civ.  App.)  442. 


For  breach  ot  a  partnership  contract  to  pur- 
chase and  herd  cattle,  plaintiff  held  not  entitled 
to  recover  a  sum  equal  to  his  interest  when  the 
cattle  were  to  be  purchased. — Shropshire  y. 
Adams  (Tex.  Civ.  App.)  448. 

*A  cause  of  action  exists  for  fright  caused  by 
the  wrongful  act  of  another  resulting  in  physical 
injuries.— Hendrix  v.  Texas  &  P.  Ry.  Co.  (Tex. 
Civ.  App.)  461. 


'  Point  awMtatod.    See  ayllalma. 
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♦Attorney's  fees  in  prosecution  of  an  action 
for  damages  are  not  recoverable  in  such  action. 
— Jaclcson  v.  Poteet  (Tex.  Cir.  App.)  980. 

*Tlie  previous  condition  of  a  passenger  held 
not  to  relieve  tlie  carrier  of  liability  for  injuries. 
— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Byrd 
(Tex.  Civ.  App.)  991. 

5  2.     Ezemplary   dmmaKes. 

♦Injured  sliipper  who  fell  into  ditch  on 
railroad's  premises  held  entitled  o^  to  actual 
damages. — Southern  Ry.  Co.  in  Kentucky  v. 
Goddard  (Ky.)  675. 

{   3.    Measure  of  daauises. 

•Statement  of  measure  of  damages^  for  per- 
sonal injury  from  necligenee.— Louisville  & 
N.  R.  Co.  v.  Sights  (Ky.)  132. 

•Measure  of  compensatory  damages  for  per- 
sonal injuries  stated. — Southern  Ry.  Co.  in 
Kentucky  v.  Ooddard  (Ky.)  675. 

I   4.     In«de4n«te  and  ezoesslTe  daatAKes. 

•Verdict  for  $11,000  for  personal  injuries 
to  railroad  fireman  held  not  excessive. — Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Curd  (Ky.) 
140. 

Damages  awarded  to  one  injured  in  conse- 
quence of  a  defective  street  held  not  excessive. 
— Board  of  Conncilmen  of  City  of  Frankfort 
V.  Chinn   (Ky.)   188. 

In  an  action  for  injuries,  a  verdict  for  $7,000 
held  not  excessive. — ^Illinois  Cent.  R.  Co.  v. 
Quirey   (Ky.)   217. 

•A  verdict  for  $3,500  for  personal  injuries 
resulting  in  wrecked  and  permanently  impaired 
health  was  not  excessive. — Illinois  Cent.  K. 
Co.  V.  Coley  (Ky.)  234. 

In  an  action  for  personal  Injuries,  verdict 
for  $10,500  held  excessive. — Illinois  Cent.  R. 
Co.  V.  Houchins  (Ky.)  530. 

•In  an  action  for  personal  injuries,  a  verdict 
for  $1,000  held  not  so  excessive  as  to  indicate 
passion  and  prejudice. — CJovington  &  C.  Bridge 
Co.  V.  Smith  (Ky.)  674. 

A  verdict  for  personal  injuries  held  not 
excessive. — Louisville  &  N.  R.  Co.  v.  Helm 
(Ky.)  709. 

•In  an  action  for  personal  injuries,  an  award 
of  $2,100  as  damages  held  not  excessive. — Xew 
V.  St.  Louis  &  S.  Uy.  Co.  (Mo.  App.)  1043. 

In  an  action  for  injuries,  a  verdict  for 
$16,000  reduced  to  $14,000  held  not  so  exces- 
sive as   to  require   a  reversal. — Galveston,   H. 

6  S.  A.  Ry.  Co.  V.  VoUrath  (Tex.  Civ..  App.) 
279. 

{   6.    Pleading,      evldenoe,     and     assess- 
ment— Pleading. 

Where,  in  an  action  for  killing  a  horse  on  a 
railroad  track,  plaintiff  alleged  that  the  market 
value  of  the  horse  was  $500,  admission  of  evi- 
dence that  the  horse  had  no  market  value,  but 
that  he  had  an  intrinsic  value  for  the  special 
purposes,  was  error. — Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Cooper  (Tex.  Civ.  App.)  1001. 

•In  an  action  for  injuries,  held  that  plaintiff 
should  have  described  her  injuries  more  specific- 
allv. — Pallas  Consolidated  Klectric  St.  Ry.  Co. 
V.  Black  (Tex.  Civ.  App.)   1087. 

•A  i)etition  held  not  required  to  set  out  or 
disclose  a  proper  legal  measure  of  damages. 
— St.  Louis  Southwestern  Uy.  Co.  of  Texas  v. 
Jenkins   (Tex.  Civ.  App.)    1100. 

I  O.     — •  Evldenoe. 

Evidence  in  a  personal  injury  case  held 
sutlicient  to  sustain  the  verdict  without  at- 
tributing  it   to    passion    or   prejudice. — South 


*  Point  aanotaced.    See  syllabns. 


Covington  &  O.  St  Ry.  Co.  t.  Nelson  (Ky.) 

•In  an  action  for  injuries  the  probable  ex- 
pectancy of  plaintiff's  life  held  admisRible  on 
the  issue  of  damages. — Illinois  Cent.  R.  Oo. 
V.  Houchins  (Ky.)  o30. 

•In  an  action  for  injuries,  evidence  as  to 
habits  of  intoxication  on  the  part  of  plaintiff 
held  properly  excluded. — Glasgow  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  Sup.)  915. 

In  an  action  for  injuries,  certain  testimony  as 

to  plaintiff's  ill  health  prior  to  the  accident  held 
properly  excluded. — Glasgow  v.  Metropolitan  St 
Ry.  Co.  (Mo.  Sup.)  915. 

•In  an  action  for  injuries,  charges  made  by 
physicians  cannot  be  recovered  in  the  absence  of 
a  showing  that  they  were  reasonable. — Metro- 
politan SL  Ry.  Co.  V.  Wishert  (Tex.  Civ. 
App.)  460. 

•In  an  action  for  personal  injuries,  question 
as  to  plaintiff's  use  of  intoxicants  some  years 
prior  to  the  accident  held  properly  excladed. — 
Houston  E.  &  W.  T.  Ry.  Co.  v.  McCorty  (Tex 
Civ.  App.)  805. 

•In  an  action  for  piersonal  injuries,  medical 
and  surgical  expenses  incurred  by  plaintiff  can- 
not be  considered  in  estimating  his  damages, 
in  the  absence  of  evidence  that  such  expenses 
were  reasonable  in  amount. — Houston  E.  &  W. 
T.  Ry.  Co.  v.  McCarty  (Tex.  Civ.  App.)  805. 

In  an  action  for  injuries,  plaintiff's  medical 
witness  could  testify  as  to  what  effect  confine- 
ment in  a  schoolroom  for  a  number  of  years 
would  have  had  upon  the  plaintiff  in  prodncing 
her  then  condition. — Dallas  Consolidated  Elec- 
tric St.  Ry.  Ca  v.  Black  (Tex.  Civ.  App.)  lOSJ. 

In  an  action  for  negligence,  evidence  as  to  the 
injured  person's  previous  condition  held  ad- 
missible.— St.  Louis  &  S.  F.  R.  Co.  T.  Boas 
(Tex.  Civ.  App.)   1108. 

{  7.     ^^  Prooeedlncs  for  aasosBmoat. 

Instruction  on  damages  for  personal  injuiy 
criticised  for  use  of  terms  "permanent  inabili^ 
to  labor,"  and  "inconvenience"  suffered. — 
Louisville  &  N.  R.  Co.  v.  Sights  (Ky.)  132. 

An  instruction  as  to  measure  of  damages  in 
a  personal  injury  case  held  substantially  correct. 
— Louisville  Ry.  Co.  t.  Blum  (Ky.)  186;  Same 
T.  Goodman,  Id. 

•An  instruction  on  the  measure  of  damages 
for  personal  injuries  held  erroneons  in  aothorix- 
ing  too  many  items. — South  Covington  &  C. 
St.  Ry.  Co.  V.  Nelson  (Ky.)  200. 

•Statement  of  a   proper  instruction  on   the 
measure   of   damages   for    personal    injuries. —  ' 
South  Covington  &  C.  St.  Ry.  Co.  t.  Xefcmn 
(Ky.)  200. 

•Whether  there  is  any  evidence  in  a  given 
case  to  justify  the  assessment  by  the  jury  of 
exemplary  damages  is  for  the  determination  of 
the  court. — Southern  Ry.  Co.  in  Kentucky  v. 
Hawkins  (Ky.)  258. 

Instructions  held  insufflcient  as  to  the  amoum 
and  elements  of  damages  recoverable  for  per- 
sonal injuries. — ^Louisville  &  N.  R.  Co.  v. 
Cleaver  (Ky.)  494. 

Where  in  an  action  for  personal  injuries  a 
mortality  table  is  introduced  in  evidence,  tb* 
court  should  instruct  the  jury  as  to  what  the 
table  shows. — Illinois  Cent.  R.  Co.  v.  Houchins 
(Ky.)  530. 

Where  an  instruction  is  given  as  to  punitive 
damages,  the  court  should  clearly  tell  the  jarf 
that  the  giving  of  punitive  damages  is  a  mat- 
ter of  discretion. — Illinois  Cent.  B.  Co.  v. 
Houchins  (Ky.)  530. 
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♦Whether  there  to  any  evidence  In  a  givei. 
case  to  justify  the  assessment  by  the  jury  of 
exemplary  damages  is  a  qiiestion  for  the 
determination  of  the  court. — Southern  Ry.  Co. 
in  Kentnclcy  v.  Goddard  (Ky.)  675. 

In  an  action  for  injuries,  instructions  on  the 
measure  of  damages  keii  improper  as  in- 
harmonious.— Glasgow  ▼.  Metropolitan  St  Ky. 
Oo.  (Mo.  Snp.)  915. 

*An  instruction  in  a  personal  injury  action, 
confining  damages  for  future  loss  to  such  as  are 
reasonably  certain,  heU  proper. — Caplin  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  338. 

An  instruction  in  an  action  for  a  personal 
injury,  defining  the  measure  of  damages  for  r.ny 
future  loss,  held  correct. — Caplin  v.  St.  Louis 
Transit  Co.  (Mo.  App.)  838. 

•A  plaintiff  in  an  action  for  personal  injuries 
who  voluntarily  exhibits  them  to  jury  held 
required  to  exhibit  them  to  a  physician  at  de- 
fendant's request — Houston  &T.  C.  R.  Co.  v. 
Anglhi  (Tex.  Sup.)  966. 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that  the  jury  should  allow  plain- 
tiff such  damages  as  would  fairly  compensate  her 
for  her  injuries  was  proper. — (Galveston.  H. 
&  S.  A.  By.  Co.  T.  Vollrath  (Tex.  CiT.  1pp.) 
279. 

Instructions  considered,  and  held  not  objection- 
able as  authorizing  double  damages. — Missonri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Byrd  (Tex.  Civ. 
App.)  991. 

DAMS. 

See  "Waters  and  Water  Oonrsea,"  S  4. 

DEAD  BODIES. 

Bert  and  secondary  eTidence  as  to  transporta- 
tion of  corpse  on  prosecution  for  crimsL  see 
"Criminal  Lew,"  f  8. 

DEATH. 

Appointment  of  administrator  where  nonresi- 
dent is  killed  by  wrongful  act,  see  "Eixecn- 
tors  and  Administrators,"  f  1. 

Caused  by  electric  shock,  see  "Klectricity." 

Caused  by  operation  of  railroad,  see  ''Rail- 
roads," I  9. 

CaDsed  by  operation  of  street  railroad,  see 
"Street  Railroads,"  g  1. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  {  25. 


St.    Louis.    M. 
(Ark.)  550. 


&    & 

< 


E.    E.    Co. 


Gamer 


•Under  Kirby's  Dig.  §  6290,  a  father  held 
not  entitled  to  sue  for  the  death  of  his  son 
when  he  has  a  personal  representative.— St. 
6M "'  &  S.  £.  R.  Co.  T.  Gamer  (Ark.) 

'A  verdict  in  an   action   for  the  negligent 

■  .?«?'  "  person  held  not  excessive.— 5i0uis- 

viUe  Water  Oo.  v.  Phillips'  Adm'r  (Ky.)  700. 

♦In  an  action  for  death  owing  to  the  alleged 
negligence  of  defendant,  in  the  absence  of  evi- 
dence It  is  to  be  presumed  that  deceased  was 
in  the  exercise  of  due  care.— Ryan  ▼.  St. 
Louis  Transit  Co.   (Mo.  Sup.)  865. 

DEBTOR  AND  CREDITOR. 

See   "Assignments  for  Benefit  of  Creditors'" : 

Bankruptcy";  "Fraudulent  Conveyances." 
Acceptance  by  creditor  of  note  of  third  person 

as  payment  see  "Payment"  *  1. 
Application  of  payments,  see  "Payment"  I  2. 

DECEDENTS. 

Declarations  against  interest  see  "Evidence," 

_,»   »• 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons 
since  deceased,  see  "Witnesses,"  ^  1, 


DECEIT. 


See  "Fraud." 


Liability  of  carrier  for  wrongful  death  of  pas- 
senger, see  "Carriers,"  §  13. 


Of  partner,  see  "Partnership "  {  8. 
Of  servant  see  "Master  and  Servant," 

i    1. 


<2. 


Evldenoe  of  ae»tli  amd  »f  avrrlT* 
orship. 

•Where  one  of  the  heirs  of  an  estate  was 
presomed  dead  from  absence,  it  would  not  be 
presumed  that  she  died  at  any  particular  time 
within  the  seven  years,  so  that  any  part  of  her 
interest  passed  by  conveyances  by  her  heirs  or 
2?^.  ***  *?il  within  such  period.— Chapman  v. 
Kullman  (Mo.  Sup.)  924.  !»>"•». 

•One  of  the  heirs  of  an  estate,  having  been 
absent  and  unheard  of  for  a  long  penod  of 
time,  held  presumed  to  have  been  dead  at  the  end 
of  seven  years  from  the  time  she  was  last 
heard  from. — Chapman  v.  Kullman  (Mo.  Sup.) 

I  S.    Aetlons  for  o»nsliia>  demtli. 

♦A  father,  suing  for  the  negligent  death 
of  his  son,  22  years  of  age,  held  not  entitled 
to  recover  in  the  absence  of  certain  evidence. — 
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'  Point  •UMtated.    See  syUabvs. 


DECLARATIONS, 

As  evidence  in  civil  actions,  see  "Evidence," 

t    D. 

^?.^^''^*''."^*,  •"  .  criminal    prosecutions,    see 
Criminal  Law,"  §  9. 

Dying  declarations,  see  "Homicide^"  (  7. 

DECREL 

In  equity,  see  "Equity,"  |  8. 

DEDICATION. 

S    1*    X*tare  and  reqnlsites. 

A  dedication  of  land  for  a  street  held  ac- 
vf&Ky"  S^l.^*-  ^^'  *  2832.-Steinacker 

♦An  owner  of  land  who  allows  the  public 
to  use  a  stop  of  such  land  as  a  highway  under 
a  claim  of  right  for  a  long  period  of  years  is 
estopped  to  deny  a  dedication  to  the  public- 
Kay  V.  Nally  (Ky.)  486. 

♦A  dedication  of  a  highway  may  be  im- 
pliedly accepted  by  long  continued  user  by 
the  pubhc— Ray  v.  Nally  (Ky.)  486. 

g   2.     Operation  and  effeet. 

Owner  of  land  held  not  entitled  to  dose  a 
road  leading  to  a  church  and  cemetery,  on 
the  ground  that  the  church  had  been  removed 
Nau'*(K*)°4i8**^  was  still  in  use.— Ray  v! 

♦Owner  of  land  over  which  a  highway  had 
been  used  by  the  public  for  a  prescriptive 
Mriod  fteW  not  entitied  to  close  the  same- 
Ray  V.  NaUy  (Ky.)  486. 

DEEDS. 

Admlwlbility  of,  as  evidence  In  suit  by  vendor, 
see  "Vendor  and  Purchaser,"  |  6. 
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Admissions  by  cantor,  see  "ETidence,"  i  8. 
Cancellation,     see     "CanceTmtlon     of    Instm- 
•    ments." 

Oovenants  in  deeds,  8e«  "OoTenants." 
Estoppel   to   assert   character   of   conreyancei 

see  ^'Estoppel,"  §  1. 
In  fraud  of  creditors,   see   "Fraudulent  Con- 

Teyances." 
Instructions     as     to     consideration     for,     see 

•Trial,"  §  8. 
In  trnst,  see  "Trusts,"  f,  1. 
Parol   or  extrinsic   evidence,    see   "Evidence," 

i  9. 
Provision   as   in   contravention  of  statute   of 

perpetuities,  see  "Perpetuities." 
Record  on  appeal  or  writ  of  error  in  action  to 

restrain  violation  of  covenants,  see  "Appeal 

and  Error,"  {  14. 
Reformation,    see    "Reformation    of    Instru- 
ments." 
Kglit  of  grantee  of,  to  redeem  land  sold  for 

taxes,  see  "Taxation,"  !  8. 

Deeds  Z>v  or  (0  porUcuIar  elosaes  (^  parties. 
See  "Infants,"  §  1. 
By  devisees,  see  "Wills,"  {  3. 
Co-tenants,  see  "Tenancy  in  Common,"  I  1. 
Married  women,  see  "Husband  and  Wife,"  {  2. 

Deeds  of  particular  specie*  <if  property. 
See  "Easements,"  |  1. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  $  2. 

Particular  classes  Qf  deed*. 
Of  trust,  see   "Mortgages." 

i   1.    Regnlsites  and  Tklidlty. 

'Lands  conveyed  are  sufficiently  described 
where  it  is  provided  that  the  description  shall 
be  according  to  a  certain  plat — Bucher  v.  Over- 
lees  (Ind.  T.)  1021. 

A  deed  conveying  "the  locator's  location  or 
right  of  location  on  Bear  Creek"  held  not  to 
disclose  a  patent  ambiguity. — ^Arthur  y.  Ridge 
(Tex.  Civ.  App.)  16. 

An  ancient  deed  by  the  heirs  of  a  locator  of  a 
league  of  land  lield  not  void  for  uncertainty  of 
description. — Arthur  v.  Ridge  (Tex.  Civ.  App.) 
15. 

8  Z.     OonstraetloJi  sad  operation. 

On  an  issue  as  to  whether  the  parties  to  a 
conveyance  intended  that  it  should  be  described 
by  a  sketch  made  at  the  time  or  by  a  govern- 
ment plat,  evidence  held  to  show  that  it  was 
intended  that  the  plat  should  govern. — Bucher 
V.  Overlees  (Ind.  t!)  1021. 

*A  deed  held  to  give  B.  a  life  estate,  with 
remainder  to  his  children. — Brumley  v.  Brumley 
(Ky.)  182. 

A  grantee  in  a  deed  embracing  more  land 
than  the  quantity  designated  held  to  take  the 
land  within  the  boundary  subject  to  the  gran- 
tor's right  to  correct  the  deed. — Kendrick  v. 
Burcbett   (Ky.)   239. 

A  conveyance  of  the  mineral  in  and  timber 
on  a  tract  of  land  construed. — Browning  v. 
Cumberland  Gap  Cannel  Coal  Co.  (Ky.)  267. 

'Whatever  is  in  use  for  the  land  as  an  in- 
cident or  appurtenance  thereto  passes  with 
and  is  conveyed  by  a  deed  to  the  land,  whether 
mentioned  in  such  deed  or  not.— Ray  t.  Nally 
(Ky.)  486. 

The  erection  of  a  flat  two  stories  high,  planned 
for  separate  occupancy  by  two  families,  under  a 
single  roof,  held  not  a  violation  of  a  building 
restriction  prohibiting  the  construction  of  more 
than  one  house  on  each  40-foot  lot. — ^Pank  t. 
Baton  (Mo.  App.)  686. 


DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  §  2. 

DELAY. 

la    transportation    or    delivery    of    goods    by 
carrier,  see  "Carries,"  i  4. 

DELIVERY. 

Of  baggage  to  carrier,  see  "Carriers,"  {  15. 
Of  gift,  see  "Gifts,"  §  1. 
Of  goods  by  carrier,  see  "Carriers,"  i  3. 
Of  goods  sold,  see  ''Sales,"  I)  2,  4,  5. 
Of  property   as  curing  insufficient   description 
in  mortgage,  see  "Chattel  Mortgages,"  i  3. 


DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions^  see  "Oriminal  Law," 
I  8. 

DEMURRER. 

In  pleading,  see  "heading,"  {  4. 

DEPOSITARIES. 

Under  contract  for  pledge,  see  "Pledgva,** 

DEPOSITIONS. 

See  "Witnesses." 

Affidavit  for  continuance  as  deposition  in  crim- 
inal ease,  see  "Criminal  Law,"  |  14. 

Examination  of  witness  as  to  statements  made 
on  giving  deposition,  see  "Witneaaea,"  8  2. 

Loss  of  from  record  on  appeal  or  writ  of  error, 
see  "Appeal  and  Brror,^*^  {§  12,  13. 

Reception  in  evidence,  see  "Trial,"  |  2. 

Under  Civ.  Code  Prac.  |  682,  deposition 
transcribed  by  stenographer  under  direction 
of  officer  taking  deposition  held  sufficient. — 
Western  Union  Telegraph  Co.  v.  J.  B.  Corso 
&  Sons  (Ky.)  212. 

Under  Civ.  Code  Prac.  {  687,  objection  that 
deposition  was  not  written  by  officer  takioR 
it,  filed  nearly  two  years  after  filing  of  th*- 
deposition,  cannot  avail  even  in  court  having 
continuous  sessions. — Western  Union  Tele- 
graph Co.  V.  J.  B.  Corso  &  Sons  (Ky.)  212. 


See  "Officers,* 


DEPUTIES. 
( 1. 


*  Point  nnaotntod.    See  syllalnui. 


DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Executors  and  Adminlstia- 
tors";   "Homestead,"   i  2;   "Wills." 

Inheritance  and  transfer  taxes,  see  "Taxa- 
tion," I  10. 

f  1.     Bishts  and  UabUitles  of  heln  and 
dastxibntees. 

Where  a  vendee  refused  to  accept  a  de«J 
from  the  vendor,  on  the  death  of  the  vendor 
his  heirs  took  the  legal  title  subject  to  tlie 
vendee's  right  to  accept,  or  subject  to  the 
power  of  equity  to  compd  acceptance. — Btbc- 
kett's  Adm'r  v.  Boreing  ^.)  49& 

In  an  action  by  a  widow  on  an  acconDt 
allotted   to   her  on   the  partitiott  of  hsr  de- 
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ceased  hasband'g  estate,  eyidence  showing  that 
she  received  all  the  acconnta  and  a  cash  pay- 
ment held  admissible  on  the  issae  of  her 
liabili^  to  d^endant  on  hia  claim  tor  dam- 
agea.— Hm  t.  Hemdon  (Tex.  Civ.  App.)  813. 

In  an  action  on  an  account  for  pasturage 
allotted  to  plaintifF  on  the  partition  of  the 
estate  of  her  deceased  hnsband,  plaintiff  held 
liaUe  for  the  hnsband's  breadi  of  contract 
of  nastorage. — Hill  t.  Herndon  (Tex.  CIt.  App.) 

DESCRIPTION. 

Of  property  conveyed,  see  "Bonndaries,"  |  1; 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ces."  It  2.  3. 


See  "Wins." 


DEVISES. 


DIRECTING  VERDICT. 

In  dvil  actions,  see  "Trial,"  |  4. 

DISABILITIES. 

Effect  on  limitation,  see  "limitation  of  Ac- 
tions," i  2. 

DISCHARGE. 

B<rom  employment,  see  "Master  and  Servant," 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion"; "Bankruptcy,"  f  2;  "Oompromise  and 
SetUement";  "Release/' 

From  liability  as  insurer,  see  "Insurance," 
I  12. 

From  liability  as  surety,  see  "Principal  and 
Surety,"  f  8. 

Of  judgment,  see  "Judgment,"  %  9. 

DISCONTINUANCL 

Of  action,  see  "Dismissal  and  Nonsuit,"  i  1. 

DISCRETION  OF  COURT. 

Change  of  venue,  see  "Venue,"  {  2. 
Examination  of  witness,  see  "Witnesses,"  f  2, 
Elxcusing  jurors,  see  "Jury,"  f  2. 
Oranting  continuance,  see  "Oontinuance." 


Instructions  in  civil  actions,  see  "Trial,"  i  9. 
-       U^J,  -  - 

suit,"  §  1 


Nonsuit  of   action, .  see   "Dismissal  and   Non- 


Beception  of  evidence  in  dvil  actions,  see 
"Trial,"    i   2. 

Reception  of  evidence  in  criminal  prosecution, 
see  "Criminal  Law,"  8  17. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," I  23. 

DISCRIMINATION. 

By  carrier,  see  "Carriers,"  {(  1.  fi. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "A' 


ft 


and  Error,"  |  16;  "Criminal  Law,' 

Dismissal  of  order  of  county  court  in  tax 
l^oceedings,  see  "Taxation,"  {  5. 

On  agreement  to  submit  to  arbitration,  see 
"Arbitration  and  Award,"  §  1 


I   I.    Volnatory. 

In  ejectment,  refusal  to  allow  plaintiff  to 
take  a  nonsuit  held  arbitrary  and  improper. — 
Carpenter  v.  Dressier  (Ark.)  89. 

*It  is  in  the  discretion  of  the  court  to  permit 

a   nonsuit   after   final   submission.^3arpenter 
V.  Dressier  (Ark.)  89. 

*A  case  ia  not  finally  rabmitted  until  the 
argument  is  closed,  and  until  that  time  a 
plaintiff  has  a  right,  under  Blirby's  Dig.  | 
6167,  to  take  a  nonsuit — CarjMnter  v.  Dressier 
(Ark.)  89. 

DISORDERLY  CONDUCT. 

Indecent  proposal  to  a  female  as  ground  for 
damages,  see  "Damages,"  |  1. 

DISQUALIFICATION. 

Of  judges  see  "Judges,"  |  2. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  S  9, 
Of  partnership,  see  "Partnership,'*  f  4, 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnership.^  4. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  and  conduct  at  trial,  see  "Criminal 
Law,"  {  19.  , 

DITCHES. 

See  "Waters  and  Water  Ooursea,"  t  2. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  {  1. 

DIVORCE. 

Disqualification  of  judge,  see  "Jndgee,"  i  2. 

I    1.    JvriadletloB,   prooeodiass,  and  ve« 
Uef. 

*The  decree  of  the  trial  court  based  on  con- 
flicting evidence  in  a  divorce  case  will  not 
be  disturbed  on  appeal. — Hoakins  v.  Hoskins 
(Ky.)  478. 

I   2.    Ovstody  and  support  of  oUldrea. 

*In  divorce,  trial  courts  action  in  regard 
to  the  custody  of  children  held  proper. — Hos- 
kins V.  Hoskins  (Ey.)  478. 

DOCUMENTS. 

As  evidence  in  dvlI  actions,  see  "Evidence," 


DOGS. 


Bee  "Animals." 


DOMICILE. 

Of  parties  as  affecting  venue,  see  "Venae,"  f  1. 


*  Point  awaotated.    See  syllalraa. 
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8«e  "Gifts." 


DONATIONS. 


DOWER. 


Destruction  of  record  of  judgment  awarding, 
see  "Records." 

Judgment  in  partition  affecting,  see  "Parti- 
tion," §  1. 

{    1.    Xatnve  and  rcaBlsltes. 

♦Where  an  owner  of  an  undivided  interest 
in  land  died  without  procuring  a  partition 
thereof,  his  widow  could  not  claim  any  certain 
part  as  her  dower  interest. — Bloom  r.  Sawyer 
(Ey.)  204;  Same  ▼.  Slcaggs,  Id. 

*A  purchaser's  wife  hM  not  entitled  to  dower 
in  the  property,  as  against  the  vendor's  lien.— 
Matney  t.  Williams  (Ky.)  678. 

I   8.    Rights  and  reaiedl«B  of  'wido'w. 

A  judgment  awarding  to  a  widow  her  dower 
gives  her  an  estate  of  freehold  for  life  in  one- 
third  of  her  husband's  land. — Bloom  t.  Sawyer 
(Ky.)  204;  Same  v.  Slcaggs,  Id. 

DRAFT. 

Attached  to  bUl  of  lading,  see  "Oarriex%"  |  2. 


Opinion 
de 


lence,"  {  10. 


DRAINS. 

evidence   as   to   drainace^ 


"Bvi- 


DRUNKENNESS. 


Conviction  for,  as  former  jeopardy  in  prosecnr 
tlon  for  other  crime,  see  'Criminal  Law,"  |  8. 

Of  passenger  as  affecting  right  to  recover  for 
personal  injuries,  see  "Carriers,"  {  13. 

Of  person  injured  on  defective  street  as  affecting 
Quezon  of  contributorv  negligence,  see  "Mu- 
nicipal Corporations,"  {  IL 

DYING  DECLARATIONS. 

See  "Homicide,"  $  7. 

EARNEST  MONEY. 

Action  to  recover,  see  "Vendor  and  Purchaser," 
S8. 

EASEMENTS. 

See  "Dedication" ;  "Highways." 

I   1.    Creatloii,    ezlstenee,    and    tennina* 
tloii. 

*Where  a  road  has  been  used  over  30 
Tears,  the  presumption  of  grant  arises,  and 
bi^en  shifts  to  the  party  denying  the  right 
to  prove  that  the  use  was  permissive. — Smoot 
V.  Wainscott  (Ky.)  176. 

*The  burden  is  on  the  owner  of  land  to 
show  that  16  years  continued  user  by  another 
was  merely  permissive. — ^McPherson  v.  Thomp- 
son C^.)  195. 

*A  prescriptive  right  to  use  the  waters  of  a 
well  carries  with  it  the  right  to  pass  to  and 
over  the  well  lot  to  get  water  from  the  well. 
— McPherson  v.  Thompson  (Ky.)  195. 

*]?1tteen  years  continued  adverse  use  of  a 
passway  over  the  land  of  another  will  con- 
stitute an  easement  by  prescription. — ^McPher- 
son T.  Thompson  (Ky.)  195. 

•Long  continued  enjoyment  of  a  passway 
under  claim  of  right  throws  on  the  owner  of 


the  land  over  which  the  passwaj  xtUM  tlia 
burden  of  proving  that  sudi  enjoymoit  was 
merdy  permissive. — Bay  v.  Nally  (&y.)  48ft. 

*A  purchaser  of  land  over  which  a  passwaT 
used  by  another  runs  la  charged  with  notice 
of  that  other's  right  to  the  passway. — ^Bay 
V.  NaUy  (Ky.)  486. 

Where  a  right  to  a  peeswar  br  adTene 
user  for  more  than  15  years  is  shown,  the 
questions  of  the  necessity  or  convenience  of 
the  passway  are  immaterial. — Bay  ▼.  Nally 
(Ky.r486. 

•Plaintiff  held  to  have  a  prescriptive  right 
to  the  use  of  a  passway  over  the  land  of 
another.— Ray  t.  NaUy  (Ky.)  486. 

Where  the  ownw  of  a  building  let  one  of 
the  walls  to  defendant  for  advertising  par- 
poses,  defendant  acquired  a  right  in  the  nature 
of  an  easement  in  the  property. — Levy  v. 
Louisville  Gunning  System  (Ky-)  o2&. 

*TJse  of  an  alley  for  the  statntory  period 
under  a  grant  of  the  right  to  use,  though  void 
because  oraL  held  to  give  a  prescriptive  righc 
— Settie  v.  (3ox  (Ky.)  534. 

8  S.    Extent  of  dsht,  vae,  amd  ob«trao> 
tlon. 

*A  petition  in  a  suit  to  restrain  an  interference 
with  a  road  held  to  sufficient^  define  the  ex- 
tent of  the  right  acquired  by  adverse  naer.— 
Smoot  V.  Wainscott  (Ky.)  176. 

*A  petition  in  a  suit  to  restrain  an  interim 
ence  with  a  road  held  to  disclose  an  adverse 
user  by  plaintiff. — Smoot  v.  Wainscott  (Ky.) 
170. 

EJECTION. 

Of  passenger,  see  "Ciarriers,"  1 14. 

EJECTMENT. 

See  "Trespass  to  Try  Titie." 
0>mpetency  of  witness,  see  "Witnesaea^  |  1. 
Instructions  in  general,  see  "Trial,"  |  8. 
Nonsuit  of  action,  see  "Dismissal  and  Nonaoit," 

To  recover  accreted  land,  see  "Waters  and  W»> 
ter  courses,"  {  1. 


*  Point  annotated.    See  syllalras. 


I   1.    Jvrladletlon,   parties,   proooaa, 
Inoidental  proocedinca. 

In  ejectment  by  a  trustee,  his  legal  title  wm 
not  prevail  against  the  cestui  que  tnut  In  law- 
ful possession  under  the  trust. — ^Bucher  ▼.  Over. 
lees  and.  T.)  1021. 

{   X.    Pleadlns  and  OTldenoo. 

In  ejectment  to  recover  land  as  an  accre- 
tion, the  burden  is  on  plaintiff  to  show  owner- 
ship of  the  land  in  controversy  by  accretion.— 
Mallory  v.  Brademyer  (Ark.)  661. 

•In  ejectment,  plaintiff  has  the  burden  of 
establishing  titie,  but  defendant  may  rely  on  the 
weakness  of  plaintifTs  title. — Dowdle  ▼.  Wheeler 
(Ark.)  1002;  Thomas  v.  Dowdle  (Aik.)  1004. 

In  a  suit  to  recover  a  boundary  of  land  as 
against  several  occupying  claimants,  plaintiffs 
held  not  bound  to  describe  the  land  wrongfully 
held  by  each  of  the  defendants  within  the 
bonndary,  under  Civ.  0>de  Prac.  |  125,  snbeee. 
1.— Bryant  v.  Strunk   (Ky.)  549. 

ELECTION. 

By  state  in  criminal  prosecutions,  aa  to  lam 
violated,  see  "Criminal  Law."  |  L 
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ELECTION  OF  REMEDIES. 

For  breach  of  land  contract,  see  "Yendor  and 
Purchaser,"  |  6. 


ELECTIONS. 


for 


Former  Jeopardy  as  defense  to  prosecution 
iUeeal  voting,  see  "Criminal  Law,"  |  3. 

Keeplns  saloon  open  on  election  day,  see  "In- 
toxicating Liquors,"  {  S. 

Local   option  elections,   see  "Intoxicating   Liq- 
uors," §  1. 

Submission  to  voters  of  issue  of  county  bonds, 
see  "Counties,"  8  2. 

f    1.    XomliiatloBs  and  prlauwy  eleotloiu. 

The  committee  of  a  political  party  in  bearing 
a  contest  for  the  nomination  of  a  candidate  to 
office  at  a  primary  election  must  decide  whether 
the  ballots  have  been  properly  preserved,  or 
whether  they  have  been  mutilated,  and  its  de- 
cision is  not  reviewable  by  the  court — Lucas  v. 
Avis  (Ky.)  1. 

The  court  may  compel  the  committee  of  a 
political  party  to  hear  a  contest  for  the  nomi- 
nation of  a  candidate  to  office  at  a  primary  elec- 
tion, but  it  cannot  direct  as  to  how  it  shall  de- 
cide, nor  what  evidence  it  shall  receive. — Lucas 
v.  Avis  (Ky.)  1. 

*The  ballots  cast  at  a  primary  election,  prop- 
erly preserved,  are  the  best  evidence,  and  should 
outweigh  the  certificates  of  the  election  officers. 
— ^Lucas  v.  Avis  (Ky.)  1. 

A   candidate  for  a   party  nomination   at  a 

Rrimary  election,  who  claims  to  have  been 
legally  deprived  of  the  nomination,  can  ob- 
tain relief  only  by  a  contest  as  prescribed  by 
Ky.  St  1008,  I  1663.— Whitaker  v.  Swanner 
(Ky.)  184. 

The  question  whether  successful  party  at  a 
primary  election  was  guilty  of  bribery  cannot 
be  collaterally  inquired  into  by  a  suit  to  re- 
quire the  clerk  of  the  county  court  to  remove 
such  party's  name  from  the  poll  books.-^ 
Whitaker  v.  Swanner  (Ky.)  184. 

*Sess.  Acts  1901.  p.  162,  i  23,  held  not  to 
anthorize  the  courts  to  entertain  a  primary 
election  contest. — State  ex  rel.  Bentley  v. 
Beynolds  (Mo.  Sap.)  877. 

Ballots,  voted  at  an  election  in  good  faith,  con- 
taining toe  name  of  a  person  certified  to  fill  the 
vacancy  caused  by  the  death  of  the  regular 
nominee,  though  not  complying  with  Gen.  Laws 
1903,  p.  133,  c.  101,  hcU  properly  counted. — 
Kulp  T.  Bailey  (Tex.  Sup.)  957. 

I   S.    Contests. 

Where  a  board  of  contests  was  without 
Jurisdiction  of  an  dection  contest  before  it, 
the  circuit  court,  on  appeal,  had  no  authority 
to  enter  a  judgment  for  costs  incurred  before 
said  board,  by  virtue  of  Ky.  St.  1903,  8  887.— 
Johnson  v.  Davison  (Ky.)  518. 

Ballot  boxes,  containing  the  ballots,  keys, 
and  reports  of  election  officers,  are  not  judicial 
records  such  as  may  be  reviewed  by  a  writ 
of  certiorari. — State  ex  rel.  Bentley  t.  Bey- 
nolds  (Mo.  Sup.)   877. 

I  8.     Tlolatlona  of  eleetioa  laws. 

Pen.  Code  1895,  art.  171,  providing  a  penalty 
for  illegal  voting,  held  not  repealed  by  the 
Ti-rrell  Election  Law. — Arrington  v.  State 
(Tex.  Or.  App.)  643. 

ELECTRICITY. 

Where  a  contract  between  an  electric  com- 
pany and  another  reqnired  the  latter*  a  serv- 


Iants  to  work  in  the  electric  company's  power 
house,  the  company  was  bound  to  keep  electrical 
■  wires  near  whicli  such  servants  were  re- 
quired to  work  safe. — Ryan  t.  St.  I^ouis 
Transit  Go.  (Mo.  Sup.)  865. 

Insufficient  insulation  of  wire  in  an  electric 

Sower  bouse  held  the  proximate  cause  of  the 
eath  of  the  servant  of  another,  at  work  on 
the  premises. — ^Ryan  y.  St  Louis  Transit  Co. 
(Mo.  Sup.)  866. 

*  Servant  of  a  contractor,  killed  while  work- 
ing in  an  electric  power  house,  held  not  guilty 
of  contributory  negligence. — Byan  t.  St.  Louis 
Transit  Co.  (Mo.  Sup.)  865. 

In  an  action  for  the  death  of  the  servant 
of  a  contractor  owing  to  an  electric  shock  re- 
ceived in  defendant's  power  house,  an  instruc- 
tion on  contributory  negligence  held  correct 
~-Byan  ▼.  St  Louis  Transit  Co.  (Mo.  Sap.)  866. 

In  an  action  for  the  death  of  the  servant 
of  a  contractor,  killed  by  an  electric  shock 
while  working  in  defendant's  electric  power 
house,  an  instraction  on  the  care  reqnired  of 
defendant  held  sufficiently  favorable  to  it. — 
Byan  v.  St  Louis  Transit  Co.  (Mo.  Sup.)  866. 


EMBEZZLEMENT. 


In   a 
Ky.  St 


*  Folxit  aiiaotatad.    8*e  arllalraa. 


prosecution  for  embezdement  under 
1903,  {  1203,  it  was  immaterial  that 
the  owner  of  the  property  embezzled  was  a 
foreign  corporation  which  had  not  obtained 
permission  to  do  business  in  Kentucky. — Wilder 
V.  Commonwealth  (Ky.)  732. 

*An  indictment  for  embezzlement  need  not 
allege  the  means  by  which,  or  the  persons  from 
whom,  defendant  received  the  money  embezzled. 
—State  V.  Larew  (Mo.  Sup.)   1081. 

An  indictment  for  embezzlement  held  not  ob- 
jectionable for  failure  to  charge  in  terms  that 
the  embezzlement  was  without  the  assent  of 
defendant's  "master  or  employer." — State  v. 
Larew  (Mo.  Sup.)   1031. 

An  indictment  for  embezzlement,  alleging  that 
defendant  was  the  agent  of  C,  hdd  to  sufficient- 
ly show  that  C.  was  a  private  person,  within 
Rev.  St  1899,  f  1912.— State  ▼.  Larew  (Ma 
Sup.)    1031. 

*An  indictment  for  embezzlement,  under  Bev. 
St  1899,  8  1912,  held  not  defective  for  failure  to 
allege  an  intent  to  deprive  defendant's  employer 
of  her  property. — State  v.  Larew  (Mo.  Sup.) 
1031. 

*An  indictment  for  embezzlement  in  the  lan- 
guage of  Rev.  St.  1899,  8  1912,  creating  such 
offense,  held  sufficient — State  v.  Larew  (Ma 
Sup.)  1031. 

In  prosecution  for  embezzlement  of  fee  paid 
to  attorney  for  procuring  bondsmen,  evidence 
that  he  has  tried  to  procure  the  bondsmen 
held  admissible. — State  v.  Jones  (Mo.  App.) 
366. 

"Verdict  findinp  defendant  "guilty  of  embez- 
zlement by  bailee,"  instead  of  "as  bailee."  held 
defective. — State  v.  Jones  (Mo.  App.)  3CG. 

*Verdict  in  prosecution  for  embezzlement  fail- 
ing to  state  that  defendant  was  guilty  as 
charged  in  the  indictment,  or  whose  money 
was  embezzled,  held  fatally  defective. — State 
T.  Jones  (Mo.  App.)  366. 

Conviction  of  felony  embezzlement  sustained, 
although  defendant's  sales  for  his  employer,  the 
proceeds  of  which  he  embezzled,  did  not  amount 
to  $50  on  any  one  day.— Olark  t.  State  (Te^ 
Cr.  App.)  647. 
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EMINENT  DOMAIN. 

ObJectloii8  for  purpose  of  review  in  condemna- 
tion proceedings,  see  "Appeal  and  Error,"  {  3. 

Public  improvements  by  municipalities,  see 
"Municipal  Corporations,"  U  5-&. 

I  1.     Xktnre,  «jct«at,  and  delecatlom  o£ 
power. 

That  citizens  of  a  county  as  an  inducement 
to  a  railroad  company  to  build  a  road  agree 
to  furnish  the  right  of  way  does  not  affect 
the  fact  that  the  land  is  to  be  obtained  for 
a  public  purpose,  and  is  necessary  therefor. 
— Shirley  t.  Soathem  Ry.  Co.  in  Kentucky 
(Ky.)  124. 

f   2.     Oompeasatlon. 

*Under  Const.  §  242  held  that  a  railroad 
is  liable  for  injury  to  abutting  lots  by  obstruc- 
tion of  a  highway. — Tates  v.  Big  Sandy  Rv. 
Co.  (Ky.)  108. 

'Elements  of  damages,  in  proceedings  to 
condemn  land  for  a  railway  right  of  way, 
stated. — Shirley  v.  Southern  Ry.  Co.  in  Ken- 
tucky  <Ky.)   124. 

A  railroad  company  held  not  liable  for  mere 
inconvenience,  loss  of  sleep,  etc.,  of  occupants 
of  adjoining  property  resulting  from  blasting 
operations  incident  to  construction,  wliere 
there  was  no  physical  injury  or  impairment 
of  health. — Gosset  v.  Southern  Ky.  Oo.  (Tenn.) 
737. 

An  adjoining  property  owner  held  entitled 
to  recover  from  a  railroad  damages  caused  by 
noise,  etc.,  resulting  from  blasting  operations 
incident  to  construction  of  the  road  near  his 
rty. — Gossett  v.  Southern  Ry.  Co.  (Tenn.) 


W 


A  railroad  company  held  liable  for  injuries 
to  an  adjoining  property  owner  from  con- 
struction work,  whether  resulting  from  negli- 
?Mice  or  otherwise. — Gossett  v.  Southern  Ry. 
!o.   (Tenn.)  737. 

'Laying  and  maintenance  of  *  commercial 
railroad  track  in  city  streets  held  to  constitute 
an  interference  pro  tanto  from  the  beginning 
with  the  use  of  the  street  by  the  public. — 
Houston,  O.  L.  &  M.  P.  Ry.  Co.  v.  Grossman 
(Tex.  Civ.  App.)  312. 

I  8.  Proeeedlmsa  to  take  proporty  and 
assess  eomiiensatlon. 
Under  Ky.  St.  1903,  U  839,  840,  an  appeal 
from  a  judgment  of  the  county  court  in  pro- 
ceedings to  condemn  land  held  not  perfected, 
unless  the  appeal  bond  is  executed  within  30 
days  after  judgment. — Kotheimer  v.  Louis- 
ville  &  1.  R.  Co.  (Ky.)  104. 

Under  the  statute,  the  drcuit  court,  on  ap- 
peal from  a  judgment  in  proceedings  to  take 
land  for  «a  railroad  right  of  way,  held  en- 
titled to  submit  to  the  jury  the  whole  ques- 
tion of  damages. — Shirley  v.  Southern  Ry.  Oo. 
in  Kentucky  (Ky.)  124. 

In  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  evidence 
offered  by  the  owner  of  the  land  of  the  number 
of  children  composing  his  family  was  properly 
excluded. — Shirley  v.  Southern  Ry.  Co.  in 
Kentucky   (Ky.)   124. 

'Proceedings  to  condemn  land  for  a  railroad 
having  been  brought  in  the  circuit  court,  the 
property  owner  could  not  maintain  a  bill  to 
detprmine  the  location  of  crossings  which  the 
railroad  was  bound  to  construct. — E.  R.  &  R.  I. 
Dixon  T.  Louisville  &  N.  R.  Co.  (Tenn.)  322. 

I   4.    Remedies  of  owners  of  property. 

'  In  an  action  by  an  adjoining  property  owner 
for  damages  •ostalned  by  blasting  operations 


Incident  to  constrnction,  whethw  the  injnries 
complained  of  amounted  to  a  nuisance,  and 
whether  the  rental  valne  of  plaintiffs  property 
was  destroyed  or  temporarily  lessened,  Aeld 
for  the  Jury. — Gosset  v.  Southern  By.  Co. 
(Tenn.)  ^7. 

Action  of  an  adjoining  property  owner, 
against  a  commercial  railroad,  for  damages 
caused  by  the  operation  of  a  railroad  in  a  street 
in  firont  of  his  premises,  held  to  have  accrued 
more  than  two  years  prior  to  the  institation  of 
the  suit,  and  was,  therefore,  barred  by  limita- 
tions.— Houston,  O.  L.  &  M.  P.  By.  Co.  t. 
Grossman  (Tex.  Qv.  App.)  312. 

Facts  held  sufficient  to  sustain  defendant's 
burden  of  proof  of  limitations  in  a  suit  by  an 
adjoining  property  owner  for  damages  caused 
by  the  maintenance  of  defendant's  commercial 
railroad  in  the  street  in  front  of  his  premises. — 
Houston,  O.  L.  &  M.  P.  By.  Oo.  t.  Grossman 
(Tex.  Civ.  App.)  812. 

EMPLOYER'S  LIABILITY  INSURANCE. 

See  "Insurance,"  |{  8, 18. 

EMPLOYES. 

See  "Master  and  BerTant," 


"Parant  and 


ENTICEMENT. 

Of  child  away  from  parents,  see 
Child." 

ENTRY. 

Be-entry  by  landlord,  see  "Landlord  and  T«a- 
ant,"  §  5. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITABLE  ESTOPPEL 

See  "EstoppeL" 

EQUITY. 

Elquitable  estoppel,  see  "Estoppel,"  {  1. 

lAches  in  rescinding  contract  for  sale  of  coods, 

see  "Sales,"  |  3. 
Becord  on  appeal  in  equity  cases,  see  "Appeal 

and  Error.*  %  11. 
Beview  of  findings  in  general,  see  "Appeal  and 

Error,"  <  24. 

Particular  nibjeots  af  equitable  juriwHctlon  ana 
equiUMe  remedies. 

See  "Cancellation  of  Instruments";  "Fraudu- 
lent Conveyances";  "Injunction";  "Inter- 
pleader" ;  "Marshaling  Assets  and  Secnrities" ; 
'•Partition,"  i  1 ;  "Ometing  Titie" ;  "Reforma- 
tion of  Instruments'' ;  "Trusts." 

Relief  against  judgment,  see  "Judgment."  i  4. 

Restraining  interference  with  easement,  see 
"Easements,"  {  2. 

I   1.    JartsdiotloB,  pnaolplest  aad  auiS- 
1ms. 

The  plea  of  laches  in  a  suit  to  have  the 
legal  title  vested  in  plaintiff  held  not  avail- 
able where  the  land  was  wild  and  unoccupied, 
and  defendant's  r.gbta  were  not  prejudiced  by 
the  delay. — Bozell  v.  Chicago  MUI  &  Lumber 
Co.  (Ark.)  469. 

In  a  suit  by  a  grantor  in  a  dtod  of  trust 
to  restrain  a  sale  of  his  homestead,  the  pay<< 
of  the  note  thereby   secnied  Md  entitiM  to 
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present  a  crosB-action  on  the  note,  though 
amoxintlng  to  leea  than  $600. — ^Walker  t. 
Woody  (Tex.  CiT.  App.)  78». 

i  S.     Hearlas,   rabmlsalom   of  isaa«a   to 

In  equity  case  held  proper  for  the  court  to 
refer  the  case  to  the  master  conuniasioner  and 
deny  a  jury  trial. — ^HarrodsbuK  Water  Oo. 
T.  aty  of  Harrodsborg  (Ky.)  729. 

f  3.     D««r««    •■<  enforoemeiit  thereof. 

Under  Act  March  29,  1902  (Acts  1902,  p. 
273,  c.  122)  I  6,  a  judgment  in  suit  to  aettle 
decedent's  estate  Mid  prematurely  entered. — 
Tabb  T.  Wortham's  Adm'r  (Ky.)  191. 

I   4.    Bill  of  MTlew. 

*Newly  discovered  defensive  matter  Aeld 
properly  pleaded,  after  decree,  by  supplemental 
bill  in  the  nature  of  a  bill  of  review. — Hard- 
wick  ▼.  American  Oin  Co.  (Xenn.)  73S. 

A  supplemental  bill  in  the  nature  of  a  bill 
of  review  held  to  allege  an  inconsistent  de- 
fense, and  was,  therefore,  not  allowable. — 
Hardwick  t.  American  Can  Oo.  (Tenn.)  733. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  i  2. 

Of  courts,  see  "Courts,"  {  2. 

Of   telegraphs   or   telephones,   see  "Telegraphs 

and  Telephones,"  !  1. 
Of  trusts,  see  "Trusts,"  |  3. 
Of  will,  see  "Wills,"  S  2. 

ESTATES. 

Created  by  deed,  see  "I>eeds,"  t  2. 

Created  by  will,  see  "Wills,"  {  8. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion" ;  "Executors  and  Administrators" ; 
"Wills." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  Common." 

ParticuUvr  ettates. 
See  "Dower" ;  "Life  Estates" ;  "Remainders." 
For  years,  see  "Landlord  and  Tenant" 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  U  6,  7. 

Of  corporation  to  deny  authority,  see  "Corpora- 
tions," i  8. 

Of  surety  on  tax  collector's  bond  to  deny  lia- 
bility, see  '*TaxaUon,"  i  7. 

Of  surviving  partner  to  recover  for  completion 
of  contract,  see  "Partnership,"  i  3. 

Of  tenant  to  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  1 1- 

To  allege  error,  see  "Appeal  and  Error,"  f  20. 

To  avoid  or  forfeit  Insurance  policy,  see  Insur- 
ance," f  7. 

To  change  beneficiary  under  mutual  benefit  in- 
surance certificate,  see  "Insurance,"  $  14. 

To  claim  long  term  as  alderman,  see  "Municipal 
Corporations,"  {  4. 

To  defend  suit  for  cancellation  of  conveyance  of 
interest  tn  oil  well,  see  "Mines  and  Minerals,'' 
S  1- 

To  deny  dedication,  see  "Dedication,"  {  1. 

To  deny  ownership  of  bailment,  see  "Bailment." 

To  deny  right  of  attorney  to  compensation,  see 
"Attorney  and  Client."  }  1. 

To  deny  title  of  vendor,  see  "Vendor  and  Pur- 
chaser," (  *• 


To  enforce  lien,  see  "Mechanics'  Liens,"  i  3. 
To  rely  on  limitations  as  bar  to  suit  for  pur- 
chase money,  see  "Vendor  and  Purchaser,"  I  B. 

I    1.    Eanit«ble  estoppeL 

One  held  not  estopped  to  assert  a  deed  was 
a  mortgage  by  foreclosing  a  vendor's  lien  re- 
served m  a  quitclaim  given  back  by  him  to  the 
grantor. — James  v.  Mallory  (Ark.)  472. 

A  mortgagor  held  not  estopped  from  as- 
sailing the  validity  of  a  sale  by  the  mortgagee. 
— Aultman  &  Taylor  Co.  v.  Meade  (Ky.)  137. 

Plaintiff's  claim  to  land  adversely  held  by 
defendant's  predecessor  in  interest  for  several 
years  held  without  merit. — ^Haddix  v.  Fairchild 
(Ky.)  171. 

*Beneficiary  in  settlement  deed  given  to,  pro- 
cure a  discharge  of  an  estate  from  liability 
could  not  accept  the  benefits  thereof  and  at 
the  same  time  assert  a  claim  hostile  thereto. — 
Estill's  Trustee  v.  Francis  (Ky.)  172. 

One  by  agreeing  to  an  equal  division  of  proi>- 
erty,  and  making  it,  held  estopped  to  assert 
an  interest  in  the  part  of  the  other,  as  against 
his  vendee. — Rash  v.  Hart  (Ky.)  192. 

A  vendee  of  land  held  estopped  to  set  up  an 
older  title  as  against  a  purchaser  from  him. — 
Haycraft  v.  Duvall  (Ky.)  543. 

Mere  knowledge  on  the  part  of  one  of  the 
parties  to  a  contract  under  which  bonds  were 
pledged,  of  a  wrongful  repledging  by  tiie  pled^, 
held  not  to  have  worked  an  estoppel  agamst 
him. — Interurban  Const.  Co.  v.  Hayes  (Mo. 
Sup.)  927. 

One  by  attaching  property  held  not  estopped 
to  maintain  that  he  was  not  at  the  time  hold- 
ing it  as  a  pledge. — Ottumwa  Nat.  Bank  v. 
Totten  (Mo.  App.)  65. 

Facts  -held  to  estop  plaintiff  from  claiming 
any  further  interest  in  certain  land  in  con- 
troversy.— Hughes  V.  Landmm  (Tex.  Cir.  App.) 
83. 

EVIDENCE. 

See  "Depositions" ;  "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
•Trial,"  «  8. 

Comments  by  judge,  see  "Trial,"  §  1. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  f  25 ;  "Criminal  Law,"  i  32. 

Instructions  as  to  m  civil  actions,  see  "Trial," 
8  7. 

Instruction  in  criminal  prosecution,  see  "Oimi- 
nal  Law,"  §  20. 

Motion  for  new  trial  or  rulings  thereon  as  con- 
dition to  right  of  review  of  rulings  on  evi- 
dence, see  "Appeal  and  Error,"  §  3. 

Necessity  for  bill  of  execeptions  to  present  er- 
ror in  rulings  on  appeal  in  a  criminal  prosecu- 
tion, see  "Criminal  Law,"  |  29. 

Newly-discovered  evidence  as  ground  for  new 
trial  in  civil  actions,  see  "New  Trial,"  J  1. 

Newly-discovered  evidence  as  ground  for  new 
trial  In  criminal  case,  see  "Criminal  Law," 
§25. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  3. 

Objections  to,  on  ground  of  insufficiency  of 
pleading,  see  "Pleading,"  {  8. 

Persons  entitled  to  allege  error  in  rulings  on, 
see  "Appeal  and  Error,"  (  20. 

Questions  of  fact  for  jury,  see  "Trial,"  J  4. 

Reception  at  trial,  see  "Criminal  Law,"  S  17: 
"Trial,"  g  2. 

Review  by  certiorari,  see  "Certiorari,"  f  2. 

Eleview  of  interlocutory  orders  relating  to,  see 
"Appeal  and  Error,"  {  19. 

Review  of  rulings  as  dependent  on  record,  aes 
Appeal  and  Error,"  {|  6,  9,  14. 


*  Point  anmotatod.    See  syllabus. 


Digitized  by 


Google 


1176 


80  SOUTHWESTERN  REPOBTEB. 


Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  f  24. 
Verdict  or  findings  contrary  to  exidence,  see 

"New  Trial,"  f  I. 

.^s  to  particular  faata  or  Usixs, 

See  "Adverse  Possession,"  {  2;  "Boundaries," 
§  2;  "Damages,"  §  6;  "Death,"  Jl;  "Ease- 
ments," i  1;  "Fraudulent  Conveyances,"  §  3; 
"Release,"  f  2. 

Accretion,  see  "Waters  and  Water  Courses," 
f  1. 

Agency,  see  "Principal  and  Agent,"  t  !• 

Character  of  instmment  as  bill  of  sale  or  mort- 
gage, see  "Chattel  Mortgages,"  |  1. 

Commingling  of  goods,  see  "Confusion  of 
Goods,"  {  1. 

CoDimunity  property,  see  "Hnsband  and  Wife," 

is. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," {  13. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  i  4. 

Extension  of  time  to  redeem,  see  "Mortgages," 
f  8. 

Interest  of  party  redeeming  pledge,  see 
"Pledges." 

Navigability,  see  "Navigable  Waters,"  |  1. 

Property  conveyed,  see  "Deeds,"  |  2. 

In  action*  ty  or  againtt  particular  cUusei  of 
partiet. 

See  "Brokers,"  i  2;  "Carriers,"  |i  4,  6,  10,  12, 
18;  "Corporations,"  |  4;  "Executors  and  Ad- 
ministrators," i  G ;  "Municipal  Corporations," 
§  11;  "Principal  and  Surety,"  {  4;  "Bail- 
roads,"  M  8,  9;  "Street  Ballroads,"  S  1; 
"Vendor  and  Purchaser."  |  5. 

Connecting  carrier,  see  "Carriers,"  {  7. 

Distributees  of  decedent's  estate,  see  "Descent 
and  Distribution,"  §  1. 

Employers,   see   "Master  and   Servant,"    {{  9, 

In  particular  aetiona  or  proeeedingi. 

See  "Ejectment,"  8  2;  "Negligence,"  §  5; 
"Trespass,"  §  1 ;  "Trespass  to  Try  Title,'^'  |  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

For  accounting  by  personal  representatives,  see 
"Executors  and  Administrators,"  8  6. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  !  4. 

For  breach  of  contract,  see  "Contracts,"  \  S. 

For  breach  of  contract  for  transportation  of 
animals,  see  "Carriers,"  S  7. 

For  breach  of  contract  for  transiwrtation  of 
passenger,  see  "Carriers,"  §  10. 

For  breach  of  mining  lease,  see  "Mines  and 
Minerals,"  8  1. 

For  causing  death,  see  "Death,"  %  2. 

For  compensation  of  broker,  see  "Brokers,"  f  2. 

For  damages  for  injury  to  property  in  exercise 
of  power  of  eminent  domain,  see  "Eminent  Do- 
main," {  4. 

For  ejection  of  passenger,  see  "Carriers,"  8  14. 

For  overcharge  by  carrier,  see  "Carriers,"  g  6. 

For  personal  injuries,  see  "Carriers,"  §§  12,  13; 
"Master  and  Servant,"  M  9-12,  14 ;  "Munici- 
pal Corporations,"  8  11 ;  "Railroads,"  §§  8,  0. 

For  price  of  goods  sold,  see  "Sales,"  f  7. 

For  services,  see  "Work  and  Labor." 

For  wrongful  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  8  9. 

For  wrongful  death  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  %  1. 

On  account  allotted  on  partition  of  decedent's 
estate,  see  "Descent  and  Distribution,"  §  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  {  3. 

On  Uguor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," {  6. 

On  mutual  benefit  insurance  certificate,  see  "In- 
surance," {  14. 


To  enforce  lien,  see  "Mechanics'  Liens,"  I  4. 
To  establish  homestead,  see  "Homestead,'    |  4. 
To  redeem  from  tax  sale,  see  "Taxation,"  f  8. 
Trial  of  right  of  proi>erty,  see  "Attadunent," 

Will  contest,  see  "Wills,"  $  2. 

In  eriminal  proieoutiont. 
See  "Abduction,"  {  1;  "Assault  and  Battery," 

L2;  "Bribery";  "Burglary,"  §  2;  "Criminal 
iw,"  K  &-13:   "Homicide."   fS  ft-8;   "Lar- 
ceny,"  i  2;   "Perjury,"   {   1;   "Rape,"    |   2; 
"Sodomy." 
For  establishing  lotteiy,  see  "Lotteries,"  |  1. 
For  offenses  against  bqaor  laws,  see  "Intoxica- 
ting Liquors,    {  4. 

S    1.    Judicial  notlea. 

Courts  will  not  take  judicial  notice  of  or- 
dinances.— City  of  St.  Louis  t.  Liessing  (Mo. 
Sup.)  611. 

*While  courts  take  judicial  notice  of  tb« 
navigability  of  certain  streams,  the  burden 
of  proving  that  a  stream  is  navigable  for  the 
Qoating  of  logs,  etc.,  is  on  the  party  affirming 
it. — ^McKinney  v.  Northcntt  (Mo.  App.)  351. 

'Where  a  city  charter  is  made  a  public  act, 
judicial  notice  will  be  taken  thereof. — City  c* 
Austin  ▼.  Forbis  (Tex.  Sup.)  405. 

•Courts  will  take  judicial  notice  that  the 
city  of  Houston  has  been  incorporated  for 
more  than  40  years,  and  that  its  charter  has 
from  time  to  time  been  amended. — Ci^  of 
Houston  V.  Dooley  (Tex  Civ.  App.)  777. 

I  2.    Pvesaaipttoita. 

*Where  the  circumstances  surrounding  a 
death  are  such  as  to  admit  of  the  conclusion 
cither  that  the  death  was  self-inflicted  or  not, 
there  is  a  presumption  against  sui<dde. — Ma- 
sonic Life  Ass'n  of  Western  New  York  r. 
Pollard's  Guardian  (Ky.)  219. 

'Where  the  fact  that  a  death  was  inten- 
tionally self-inflicted  is  proved,  and  that  de- 
ceased was  in  a  normal  condition  of  mind. 
there  can  be  no  presumption  that  the  act  was 
unintentional,  or  the  result  of  that  insanity 
which  deprives  the  mind  of  its  knowledge 
of  the  probable  effect  of  the  act  upon  life. — 
Masonic  Life  Ass'n  of  Western  New  York  t. 
Pollard's  Guardian  (Ky.)  219. 

I   3.     Relevanoy,   materiality,   amd    eoan- 
petenoy  la  KeaeraL 

*0n  an  is^ue  whether  a  conveyance  was  ab- 
solute or  as  security,  Aeld  the  one  making  it 
may  not  testify  what  his  intention  was  in 
executing    it. — Rnssell    v.    Haltom    &    L«ster 

(Ark.)  471. 

'Statement  of  the  motorman  of  a  car  which 
had  collided  with  a  traveler  held  a  part  of  the 
res  gestie. — Lexington  St  Ry.  v.  Strader  (Ky.> 
158;  Same  v.  McKenna,  Id. 

'In  an  action  against  a  master  for  the  negli- 
gence of  a  servant,  admission  made  by  the 
servant  held  incompetent  against  the  master. — 
Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.)  530. 

Evidence  "held  immaterial  and  irrelevant. — 
International  &  O.  N.  B.  Go.  t.  Boykin  (Tex. 

Sup.)  639. 

•Certain  testimony  of  a  physician  aa  ts 
communications  made  to  him  by  plaintiff  heU 
admissible,  unless  such  communications  w*r» 
made  merely  to  enable  the  physician  to  form 
an  opinion  favorable  to  plaintiff. — St.  Louis 
Southwestern  Ry.  Ca  y.  jDemsey  (Tex.  CSt. 
App.)   786. 

S  4.  .  Beat  and  seeoBdary  erideBee. 

Under  Kirby's  Dig.  8  3064,  neither  a  record 
in   the   office   of   the  land  commissioner,    aor 
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a  certified  tranacript,  la  original  eTidence.— 
Carpenter  t.  Dressier  (Ark.)  89. 

Written  memorandnm  of  a  aettlement  be- 
tween plaintiff  and  defendant  railroad  com- 
pany held  not  snch  as  to  preclude  parol  proof 
of  the  settlement. — ^Keylon  t.  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  337. 

'Secondary  eridence  of  the  contents  of  lost 
bill  of  sale  Jield  admissible  in  an  action  for 
breach  of  warranty  of  title. — Shnltis  t.  Rice 
(Mo.  App.)  357. 

•Secondary  evidence  of  the  contents  of  an 

instrument  is  admissible  where  a  witness  testi- 
fied that  he  and  the  last  custodian  thereof 
made  a  joint  search  for  it  among  the  latter's 
papers,  and  that  it  could  n4t  be  found. — Thomp- 
son T.  Chaffee  (Tex.  Civ.  App.)  285. 

On  an  issue  as  to  the  frandnlent  character 
of  a  chattel  mortgage,  a  witness  Keld  not  en- 
titled to  testify  to  written  statements  made  by 
the  mortgagor  as  to  his  financial  standing. — 
Bruce  t.  Bruce  (Tex.  Civ.  App.)  436. 

*A  witness  may  testify  as  to  the  nomber  of 
bales  of  cotton  he  sold  a  party,  though  he 
bases  It  on  book  entries  made  from  cotton 
tickets. — Hubbard  Qty  Cotton  Oil  &  Gin  Oo. 
T.  Nichols  (Tex.  Civ.  App.)  796. 

I  5.     Adinlssioiia. 

Evidence  of  the  statements  of  an  owner  agree- 
ing to  a  boundary  line  held  admissible  on  the 
issue  of  the  location  of  the  boundary  line. — 
Berry  y.  ISrans  (Ky.)  12. 

•Admissions  made  by  a  railroad  engineer 
sometime  after  an  accident  caused  by  his  negli- 
gence are  admissible  against  him  In  an  action 
against  him  for  such  negligence. — Illinois  C«it. 
R.  Co.  V.  Houchins  (KyT)  580. 

In  an  action  for  injuries  tc  a  serrant,  decla- 
rations made  by  the  chairman  of  defendant 
water  and  light  commission  held  inadmissible 
without  proof  that  he  was  a  general  agent, 
anthorized  to  adjust  claims,  etc. — City  of 
Austin  V.  Forbis  (Tex.  Sup.)  405. 

In  an  action  against  a  surety  on  a  debt 
secured  by  a  mortgage  on  cattle,  a  statement 
made  by  the  mortgagor  to  one  of  the  as- 
signees of  the  mortgage  at  time  of  a  sale  of 
the  cattle  held  admissible. — Scott  ▼.  I^no 
Connty  Bank   (Tex.  Sup.)  749. 

A  declaration  made  by  a  mortgagor  of  cer- 
tain cattle  to  a  witness,  in  the  absence  of 
assignees  of  a  mortgage  thereon,  with  refer- 
ence to  the  cattle  included  therein,  held  inad- 
missible against  such  assignees. — Scott  y.  Llano 
County   Bank   (Tex.    Sup.)    749. 

*A  part^  held  entitled  to  explain  the  facts 
nnder  which  he  made  statements  proved  by 
the  adverse  party. — Bartley  v.  Comer  (Tex. 
Ciy.  App.)  82. 

A  party,  explaining  the  circomBtancee  under 
which  he  made  the  statements  proved  by  the 
adverse  party,  is  not  entitled  to  give  the  state- 
ments of  his  attorney  in  relation  to  his  liabil- 
ity.—Bartley  y.  Comer  (Tex.  Civ.  App.)  82. 

•In  an  action  for  services  rendered  by  plain- 
tiff in  purchasing  certain  property  for  defend- 
ant, certain  unauthorized  statements  held  in- 
aduiissible  against  defendant. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  y.  Irvine  (Tex. 
Ciy.  App.)  428. 

In  an  action  on  a  check  given  fa>  Mttlement 
of  proceedings  against  defendant's  son  for  as- 
sault, evidence  of  declarations  made  by  plain- 
tiff to  defendant's  agent,  who  negotiated  the 
Agreement,  held  admissible. — McNeese  v. 
Carver  (Tex.  Ciy.  App.)  430. 


•Declarations  of  a  seller,  made  after  the  sale, 
not  in  the  presence  of  or  known  to  the  buyer, 
held  Inadmissible  to  defeat  the  buyer's  title. — 
Bmce  y.  Bruce  (Tex.  Civ.  App.)  435. 

I   6.    Deelaratloaa. 

In  an  action  on  a  check,  alleged  to  have  been 
given  in  part  to  secure  the  dismissal  of  a 
criminal  prosecution,  plaintiff  held  not  entitled 
to  testify  that  he  had  been  advised  by  his 
attorney  that  he  could  not  do  anything  about 
settline  such  prosecution. — McNeese  y.  Carver 
(Tex.  Civ.  App.)  430. 

Solf-serving  declarations  of  one  defendant 
held  not  admissible  to  prejudice  the  other  de- 
fendants.— Jackson  v.  Poteet  (Tex.  Civ,  App.) 
980. 

The  declarations  of  an  assignor  of  property, 
subseauent  to  the  assignment,  that  tend  to  de- 
feat the  assignment,  are  not  admissible  in  evi- 
dence, though  the  assignor  has  since  died. — 
Crawford  v.  Hord  (Tex.  Civ.  App.)  1097. 

t  7.   Hearsay. 

Evidence  as  to  the  value  of  cattle  in  a 
certain  section,  as  ascertained  by  inqniry  from 
cattle  raisers  in  that  country,  held  hearsay. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson  &  Edwards 
(Tex.  Sup.)  968;  Same  v.  Brown  &  Williamson 
(Tex.  Sup.)  97;  Same  v.  Zimmerman,  Id. 

A  statement  by  a  contractor  to  the  sureties 
in  his  bond  held  hearsay. — ^Thompson  v.  Chaffee 
(Tex.  Civ.  App.)  286. 

•In  an  action  for  services  evidence  of  state- 
ment of  certain  person  held  inadmissible. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  y.  Irvine 
(Tex.  Civ.  App.)  428. 

Testimony  as  to  statements  of  one  of  defend- 
ants held  inadmissible  as  hearsay. — Jackson  v. 
Poteet  (Tex.  Civ.  App.)  980. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  shipment  of  horses,  certain  evidence 
Aeld  inadmissible  as  hearsay. — Ft  Worth  &  D. 
C.  Ry.  Go.  V.  Snyder  &  Dupree  (Tex.  Ciy 
App.)  1119. 

I  S.     Doenneatary  CTldeaee. 

•The  American  Mortality  Table  Is  competent 
evidence  to  prove  one's  expectancy  of  life. — 
Iliinoia  Cent.  R.  (>>.  v.  Houchins  (Ky.)  530. 

•In  action  by  buyer  of  cattle  for  damages 
caused  by  their  diseased  condition,  the  court 
should  not  permit  the  reading  of  medical  books 
in  evidence  to  show  manner  of  communication 
of  disease. — Harper,  Brooks  &  Co.  y.  Weikel 
(Ky.)   1125. 

The  admission  in  evidence  of  a  copy  of  a 
letter,  to  the  sending  of  which  a  witness  testified, 
held  not  error. — Interurl>an  Const.  Co.  v.  Hayes 
(Mo.  Snp.)  927. 

A  sufficient  foundation  held  to  have  been  laid 
for  the  introduction  of  a  telegram  in  evidence. — 
Interurban  Const  Co.  v.  Hayes  (Mo.  Sup.)  927. 

i   9.    Parol  or  eztrinalo  erldenoe  affeot» 
lug   wrrltlacs. 

•The  fraudulent  execution  of  a  lease  may 
be  shown  by  parol  in  an  action  of  unlawful 
detainer. — Sass  &  Crawford  v.  Thomas  (Ind. 
T.)   656. 

Parol  evidence  showing  the  consideration  of 
notes  given  to  a  company  for  bonds  issued  by  it 
held  admissible. — German-American  Security 
Co.'s  Assignee  v.  McCulloch  (Ky.)  5. 

•Parol  evidence  held  not  admissible,  in  the 
absence  of  fraud  or  mistake,  to  contradict  the 
plain  terms  of  a  written  contract. — Licking 
Rolling  Mill  Co.  t.  W.  P.  Synder  &  Co.  (Ky.) 
249. 


•  Point  annotated.    Bee  ■yllabna. 
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*As  between  a  vendor  and  Ten  dee,  the  land 
being  in  the  b<inds  of  the  vendep,  the  vendor  may 
show  that  the  recitals  in  the  deed  as  to  the  pay- 
ment of  conaiderntion  are  untrue. — Brackett's 
Adm'r  v.  Boreing  (Ky.)  406. 

Evidence  of  custom  held  inadmiaaible  to  Tary 
tenna  of  written  contract  for  sale  of  coal. — City 
of  Covington  t.  Kanawha  Coal  &  Coke  Ca 
(Ky.)  1126. 

A  written  instrument  held  not  a  mere  receipt, 
so  as  to  warrant  i>arol  explanation. — Interurban 
Const  Co.  V.  Hayes  (Mo.  Sup.)  827. 

Parol  evidence  held  inadmissible  to  ahow 
that  certain  requirements  were  not  included 
in  a  contract  made  by  the  conditional  accept- 
ance of  plaintiffs  bid. — Sundmacher  v.  Lloyd 
<Mo.  App.)  868. 

Parol  evidence  held  admissible  to  show  a  term 
of  a  contract,  notwithstanding  a  writing  exe- 
cuted between  the  parties. — AvTl  Printing  Co.  v. 
Terd.  P.  Kaiser  Fab.  Co.  (Mo.  App.)  900. 

*P&rol  evidence  held  admissible  to  prove 
certain  terms  of  a  contract,  some  of  the  terma 
of  which  were  embodied  in  letters. — <3oodwin 
Mfg.  Co.  V.  Arthur  Fritsch  Foundry  &  Machine 
Co.   (Mo.   App.)  911. 

In  an  action  on  a  fire  policy,  certain  evidence 
as  to  intent  of  parties  Aeld  inadmissible. — 
Mtaa.  Ins.  Co.  v.  Brannon  (Tex.  Sup.)  1057. 

Parol  evidence  that  employs  was  to  perform 
daties  at  a  particular  store  held  inadmissible 
to  vary  written  contract  of  employment — 
Wolf  Cigar  Stores  Co.  v.  Kramer  (Tex.  Civ. 
App.)  986. 

1 10.   Opiaioa  wrldenae. 

The  formation  of  an  accretion  in  a  river  Is 
not  each  a  subject  for  expert  testimony. — 
Mallory  v.  Brademyer  (Ark.)  651. 

Opinion  of  nonexperts  as  to  how  land  could 
have  been  drained  without  injuring  plaintiff's 
crops  held  inadmissible. — St  Louie  Soothwest- 
«m  Ry.  Co.  v.  Morris  (Ark.)  846. 

Court  held  entitled  to  exercise  its  own  judg- 
ment as  to  compensation  for  services  in  rep- 
resenting infant  parties  in  suit  (or  construction 
of  will. — Cochran's  Guardian  v.  Lee's  Adm'r 
(Ky.)  146. 

*Person8  having  experience  may  testify  to 
the  usual  and  proper  way  of  loading  logs, 
but  persons  who  have  not  had  experience  should 
not  be  allowed  to  give  their  opinion. — Louis- 
ville &  N.  R.  Co.  V.  Morton  (Ky.)  243. 

•Testimony  as  to  the  effect  of  improperly 
placing  a  front  in  a  building  erected  by  plain- 
tiff held  admissible  in  an  action  for  furnish- 
ing defective  iron  columns. — Fraternal  Const 
Co.  V.  Jackson  Foundry  A  Machine  Co.  (Ky.) 
266. 

*The  strength  of  iron  posts  and  the  effect 
of  defects  therein  are  proper  subjects  of  expert 
testimony. — Fraternal  Const.  Co.  v.  Jackson 
Foundry  &  Machine  Co.  (Ky.)  266. 

In  an  action  for  injuries  to  a  passenger, 
certain  testimony  of  a  medical  expert  held  error 
as  invading  the  province  of  the  jury. — Glasgow 
V.  Metropolitan  St  Ry.  (3o.  (Mo.  Sup.)  915. 

A  qnestion  as  to  whether  defendant  ever  ad- 
vised his  son  to  separate  from  plaintiff  held  not 
objectionable  as  calling  for  a  conclusion. — Lea- 
vell  V.  Leavell  (Mo.  App.)  65. 

•A  witness  held  competent  to  testify  to  the 
market  price  of  vinegar  in  a  certain  market. — 
Genesee  Fruit  Co.  v.  Clarksville  Cider  Co.  (Mo, 
App.)  914. 

Certain  testimony  held  inadmissible  on  an 
issne  aa  to  the  valoe  of  cattle  at  their  destina- 


*  Point  aanotated.    See  syllabsa. 


tion. — Texas  &  P.   By.   Co.  r.   Sherrod  (To. 
Sup.)  956. 

The  question  aa  to  whether  a  rule  eatablished 
by  a  railway  company  as  to  work  trains  Bag- 
ging regular  trains  was  a  safe  one  was  for  tlw 
jury.— Gulf,  C.  &,  S.  F.  By.  C!o.  v.  Hajr«  (Tei. 
Civ.  App.)  28. 

*C!ertain  testimony  held  incompetent,  as  be- 
ing the  mere  opinion  of  witness. — St.  Louis 
Southwestern  By.  C!o.  v.  Demsey  (Tex.  Civ. 
App.)  786. 

*In  an  action  against  a  railroad  for  negli- 
gently subjecting  land  to  overflow,  motion  to 
exclude  testimony  as  to  the  reasonable  rental 
value  of  the  land  held  properly  overruled. — 
Chicago,  R.  I.  &  C.Ry.  Co.  v.  Seale  (TM.  Or. 
App.)  997. 

•In  an  action  against  a  railroad  for  negli- 
gently subjecting  land  to  overflow,  held  proper 
to  permit  a  witness  to  testify  to  the  amount 
of  cotton  which  the  land  would  produce  per 
acre. — Chicago,  R.  I.  &  O.  Ry.  Co.  y.  Seale 
(Tex.  Civ.  App.)  997. 

EXAMINATION. 

Of    person    accused    of    crime,    see    'HTrfminal 

Law,"  «  4. 
Of  witnesses  In  general,  see  "Witnesses,"  f  2. 
Physical  examination  of  injuries,  in  action  for 

damages,  see  "Damages,"  f  7. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  8. 
Taking  exceptions  at  trial,  see  "Trial,"  if  2, 10. 

EXCEPTIONS.  BILL  OF. 

In  criminal  prosecution,  see  "Criminal  Law," 

H  29,  32. 
Necessity  for  purpose  of  review,  see   "Appeal 

and  Error,"  (i  7,  8,  21. 

{    1.    Settlemeat,  sicniiis,  tmA  4Uas. 

A  bill  of  exceptions  cannot  be  considM«d  as 
a  part  of  the  record,  in  the  absence  of  an 
order  of  court  filing  the  same  or  making  it 
a  part  of  the  record. — Holmes  v.  Bobertsoa 
County  Court  (Ky.)  106. 

•Where  appellant  tenders  bill  of  «xcep- 
tions  within  tbe  time  allowed,  the  court  may 
sign  it  at  a  subsequent  term. — Proctor  Oial 
Co.  V.  Strunk  (Ky.)   145. 

•A  bill  of  exceptions  must  be  filed  by  ai 
order  of  the  court  entered  on  its  order  book.^ 
Proctor  Coal  Co.  v.  Strunk  (Ky.)  146. 

Where  a  bill  of  exceptions  is  tendered  within 
time,  the  judge  may  make  such  corrections  as 
are  necessary  before  he  signs  it  althoagh  he 
signs  it  at  a  subsequent  term. — Proctor  Coal 
(3o.  V.  Strunk  (Ky.)  145. 

Approval  of  a  bill  of  exceptions  by  tbe  judge 
is  a  judicial  act  which  he  cannot  delegate  to 
another  person. — Gray  v.  Frontroy  (Tex.  Civ. 
App.)  1090. 

•The  trial  judge  may  not,  after  the  explratioo 
of  the  time  allowed  by  order  of  court  to  file 
a  statement  of  facts  and  bill  of  exceptions, 
make  out  or  approve  either  such  statement  or 
bill. — Gray  ▼.  Frontroy  (Tex.  Civ.  App.)   1080. 

•Under  the  statutes,  approval  by  trial  jxtdgt 
is  essential  to  the  validi^  of  statement  of  faca 
and  bill  of  exceptions. — Qnj  T.  Frontroy  (Tex- 

Civ.  App.)    1090. 
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EXCESSIVE  DAMAGES. 

See  "Damages,"  {  4. 

For  ejection  of  passenger,  see  "Carriers,"  {  14. 

In  action  for  wrongful  death,  see  "Death,"  i  2. 

EXCHANGES. 

Restraining  refusal  of  members  to  do  business 
with  expelled  member,  see  "Injunction,"  }  2. 

EXCISE 

Regulation  of  traffic  in  intozicatlns  liquors,  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  S  6. 

EXECUTION. 

See   "Attachment";    "Oamishment";   "Jndidal 

Sales." 
Exemptions,   see   "Exemptions";   "Homestead." 
In  action  by  or  against  corporation,  see  "Cor- 
porations,'  S  B. 

{    1.    Natnra  ajicl  MWMitlala  In  (MieraL 

*▲  sale  under  a  judgment  rendered,  on 
answer  signed  by  defendant,  entering  bis  ap- 
pearance and  confessing  judgment,  held  Toid. 
— Aultman  &  Taylor  Co.  t.  Meade  (Ky.)  137. 

I  S.     Property  subject  to  ezeontloB. 

'Judgment  debtor's  interest  In  property  aab- 
ject  to  a  preceding  life  estate,  with  power  of 

disposition,  held  subject  to  his  debta. — Pedigo's 
Ex*!  T.  Botta  (Ky.)  164. 

i   3.    Bt»7,  qiwsUBC,  Taeatljic  mihA  re> 
Umt  •c*iwrt  •xeantlim. 

*Plainti(r  held  to  have  an  equilr  in  land 
standing  in  her  husband's  name  which  will  be 
protected  by  injunction  against  sale  on  execu- 
tion against  him. — Neeley  t.  Bank  of  Indei>end- 
ence  (Mo.  App.)  907. 

I    4.    8*1*. 

Owners  of  land,  haring  complied  with  Ky. 
St.  1908,  (  16S4,  held  entitled  to  redeem  land 
sold  to  pay  debts. — demons'  Adm'x  t.  Combs 
(Ky.)  113. 

The  rule  relating  to  when  a  purchaser  at  exe- 
cution sale  may  not  be  a  bona  fide  purchaser 
held  applicable  only  to  a  case  where  the  pur- 
chaser claims  to  be  a  lx>na  fide  purchaser  with- 
out notice  of  a  prior  conveyance. — Claris  t. 
Bell  (Tex.  Civ.  App.)  38. 

*An  execution  sale  of  property  whidi  had 
previously  been  conveyed  by  the  debtor  for  the 
fraudulent  purpose  of  placing  it  l>eyond  the 
reach  of  his  creditors  will  not  tie  set  aside  at  the 
instance  ot  the  fraudulent  grantee  on  the  ground 
of  inadequacy  of  price.— -Clark  v.  Bell  (Tex. 
Civ.  App.)  38. 

*Void  execution  held  to  give  the  purchaser  no 
right  to  possession. — Houston  Ice  &  Brewing 
Co.  T.  Stratton   (Tex.  Civ.  App.)    1111. 

EXECUTORS  AND  ADMINISTRATORS, 

See  "Descent  and  Distribution":  "Wills." 

Acceptance  by  creditor  of  note  of  third  person 
as  payment  of  debt  of  decedent,  see  "Pay- 
ment.'' {  1. 

Authority  of  agent  for,  see  "Principal  and 
Agent,''  i  3. 

Collateral  attack  on  order  discharging  adminis- 
trator, see  "Judgment,"  {  5. 


Rights  as  asainst  agent,  see  'Trincipal  and 

Agent."  »  Z. 
Right  to  sue  for  wrongful  death,  see  "Death," 

i  2. 
Testamentary  trustees,  see   "Trusta." 
Waiver  of  objection  to  maintenance  of  suit  by, 

see  "Parties,"  g  2. 
Want  of  administration  on  estate  of  alwentee 

as  ground  for  denying  partition,  see  "Parti- 

Uon,"  §  L 

S   1.    Appoiataaeat,     q««lifloatlea.     aad 

Under  Ky.  St.  1903,  U  1067,  3806.  3897, 
where  a  nonresident  intestate,  having  at  the 
time  no  domicile  in  the  state,  and  no  next  of 
kin,  distributee,  or  creditor  residing  therein, 
is  killed  in  a  county  of  the  state  by  the  neg- 
ligence of  any  person  or  corporation,  the  county 
court  may  appoint  an  administrator  at  the 
first  term  of  the  court  succeeding  the  death. — 
Tonne's  Adm'r  t.  Louisville  ft  N.  R.  Co.  (Ky.) 
475. 

Under  Ky.  St.  1903,  H  1067,  3806,  3897, 
county  court  may  remove  the  administrator  of 
a  nonresident  intestate,  killed  in  the  state  by 
the  oegligence  of  any  person  or  corporation, 
and  having  at  the  time  no  domicile  in  tli« 
state,  and  no  next  of  kin,  distributee,  or  cred- 
itor residing  therein,  for  cause  only,  after  the 
second  county  court  from  death  of  decedent. 
— ^Young's  Adm'r  t.  Louisville  &  N.  R.  Co. 
(Ky.)  476. 

County  court  held  without  jurisdiction  to  ap- 
point another  administrator  de  Ix>nis  non  after 
the  term  at  which  a  former  administrator  was 
discharged  and  the  estate  ordered  dosed.— 
Wallace  v.  Turner  (Tex.  Civ.  App.)  432. 

S   S.    Assets,  appraisal,  aad  inrentoiry. 

*A  vendor's  claim  for  purchase  money  passes 
at  his  death  to  his  personal  representative. — 
Brackett's  Adm'r  v.  Boreing  (Ky.)  496. 

i  .  3.     Allowanea  and  payment  of  olalais. 

A  sole  devisee  of  an  executor  held  not  charge- 
able with  costs  which  the  court  had  previously 
adjudged  should  be  paid  to  the  executor  as 
compensation. — EVazer  v.  Fidelity  &  Deposit 
Co.   (Ky.)   134. 

A  sole  devisee  of  a  deceased  executor  cannot 
be  charged  with  an  alleged  claim  against  the 
executor  which  is  denied  l>y  the  sole  devisee 
and  not  proved  by  the  claimant. — Eraser  ▼. 
Fidelity  &  Deposit  Co.  (Ky.)  134. 

The  costa  of  an  unsuccessful  appeal  prose- 
cuted by  the  surety  of  an  executor  from  a 
judgment  in  favor  of  the  widow  of  the  testator 
for  her  interest  in  his  estate  are  not  charge- 
able against  the  estate  of  the  executor.— 
Eraser  v.  Fidelity  &  Deposit  Co.  (Ky.)  134. 

'Sister  held  entitled  to  enforce  claim  for 
nursing  and  menial  services  against  her  brother's 
estate. — Mark's  Adm'r  v.  Boardman  (Ky.)  481. 

'Verification  of  a  claim  against  the  estate 
of  a  deceased  person,  as  provided  by  Rev.  St. 
1800,  {  195,  held  a  condition  precedent  to  the 
exercise  of  the  court's  jurisdiction  to  allow  the 
same. — Fitzpatrick  v.  Stevens  (Mo.  .\pp.)  897. 

A  suit  in  equity  held  maintainable  by  the 
administrator  of  an  estate  to  set  aside  a  judg- 
ment allowing  a  claim  in  a  proceeding  initiated 
by  a  false  affidavit  that  the  claim  was  due  and 
wholly  unpaid. — ^Fitzpatrick  ▼.  Stevens  (Mo. 
App.)  897. 

Rev.  St.  1899,  i  214,  authorizing  a  proceeding 
to  set  aside  the  erroneous  allowance  of  a  claim 
against  an  estate,  held  to  prescribe  a  concurrent 
remedy  with  that  afforded  by  a  suit  in  equi^  to 
set  aside  a  judgment  obtained  by  fraud. — Fitz- 
patrick V.   Stevens  (Mo.  App.)  897. 


'  Polat  annotated.    See  syllalias. 
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•Under  Rev.  St.  1899,  t  4273,  an  action  to 
set  aside  a  judgment  allowing  a  claim  against  a 
decedent's  estate  for  fraud  must  be  Drought 
within  five  years. — Fitzpatrick  v,  Stevens  (Mo. 
App.)  897. 

I  4.    Sales  and  oenTeyaiioes  under  order 
of  eonrt. 

In  a  proceeding  for  the  sale  of  the  interest 
of  a  sole  devisee  of  an  executor,  to  satisfy 
a  judgment,  the  sole  executor  held  not  en- 
titled to  complain  of  the  court  setting  aside 
to  a  beneficiary,  under  the  will  of  the  testator, 
Us  interest. — Frazer  v.  Fidelity  &  Deposit 
Co.  (Ky.)  134. 

When  It  is  sought  to  sell  the  interest  of  the 
•ole  devisee  of  a  deceased  executor  to  satisfy 
a  judgment  against  the  estate  of  the  executor, 
the  interest  of  the  devisee  may  be  sold. — Frazer 
▼.  Fidelity  &  Deposit  Co.  (Kjr.)  134. 

Under  Otv.  Code  Prac.  H  428-430,  held 
error,  in  view  of  the  irregularity  of  the  pro- 
ceeding, to  direct  a  sale  of  land  for  the  pay- 
ment of  a  decedent's  debts. — Tabb  t. 
Wortham'B  Adm'r  (Ky.)  191. 

In  an  action  against  infant  heirs  to  procure 
a  sale  of  their  ancestor's  land  to  pay  debts, 
the  court  cannot  take  the  allegations  as  con- 
fessed, but  tbej  must  be  supported  by  proof.— 
Tabb  T.  Wortham's  Adm'r  (Ky.)  191. 

Under  Civ.  Code  Prac.  i  429,  me  court  has 
no  jurisdiction  to  sell  a  decedent's  real  estate 
for  the  payment  of  debts,  where  there  was 
more  than  su£Scient  personal  estate  with  which 
to  pay  them. — Davidson  v.  Marcum  (Ky.)  703. 

(  B.    Aetloms. 

Where  a  vendee  failed  to  accept  the  vendor's 
deed,  and  the  vendor  died,  no  title  could  be  made 
to  the  vendee  in  an  action  to  which  the  heirs  at 
law  of  the  vendor  were  not  parties. — Brackett's 
Adm'r  v.  Boreing  (Ky.)  496. 

•Where  land  has  been  sold,  the  personal 
representative  of  the  vendor  may  collect  the 
purchase  money  by  an  action,  without  Joining 
the  heirs  at  law. — Brackett's  Adm'r  t.  Boreing 
(Ky.)  496. 

As  against  minor  children  and  creditors,  the 
surviving  widow  has  no  right  to  transfer  prop- 
erty to  one  creditor  of  her  deceased  husband's 
estate. — ^Latham  v.  Dawson  (Tex.  Civ.  App.) 
815. 

Where  the  estate  of  a  decedent  had  been  par- 
titioned and  the  executor  discharged,  the  executor 
was  not  a  proper  party  in  an  action  on  an 
account  by  one  to  whom  it  had  been  allotted. 
—Hill  ▼.  Hemdon  (Tex.  Civ.  App.)  813. 

I  6.     AeconntlnE  and  settlemeBt. 

An  allowance  of  a  claim  by  an  administra- 
trix, who  made  the  affidavit  required  by  Ky.  St 
1903,  {  8870,  and  introduced  the  affidavit  of  a 
third  person  in  support  thereof,  held  prima 
fade  correct  under  sections  1062-1067,  and  not 
overturned  by  the  allegations  of  a  petition  to 
surcharge  her  account — Hemdon  y.  McDowell 
(Ky.)  539. 

Under  Ky.  St  1903,  it  1062-1067,  an  allow- 
ance by  the  county  court  of  an  item  in  an 
administratrix's  account  without  evidence  on 
file  in  support  thereof  held  not  prima  facie  cor- 
rect.— Ilerndon  v.  McDowell  (Ky.)  539. 

In  an  action  to  require  an  executor  to  ac- 
cotmt  for  notes  executed  by  him  to  his  decedent, 
held  that  the  question  of  value  of  the  notes  waa 
immaterial,  and  the  court  did  not  err  in  as- 
suming them  to  be  worth  face  value. — Crawford 
V.  Hord  (Tex.  Civ.  App.)  1097. 


EXEMPLARY  DAMAGES. 

See  "Attachment."  {  8:  "Damages,"  H  2,  7. 
For  wrongful  conversion  of  personal  property, 
see  "Trover  and  Conversion,"  |  t. 

EXEMPTIONS. 

See  "Homestead." 

Fraudulent  use  of  proceeds  of  exempt  iiropert;, 
see  "Fraudulent  Conveyances,"  }  1. 

{  1.    Vatnre  aad  extent. 

•Property  otherwise  not  exempt  held  not 
exempt  because  bought  with  the  proceeds  of 
exempt  property. — ^McLeod's  Trustee  T.  Mc- 
Leod  (Ky.)  199. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  H  5-7. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence/'  {  10. 

In  criminal  prosecutions,  see  "Criminal  Iaw," 

i  11. 
Reception  of  evidence  on  trial  of  criminal  proe- 

ecutions,  see  "Criminal  Law,"  i  17. 


EXPULSION. 


Of  pupil  from  public  school, 
School  DistricU,"  {  1. 


see  "Schools  and 


*  Point  annotated.    Seo  syUalinB. 


EXTENSION. 

Of  time  to  redeem,  see  "Mortgaces,"  |  8. 

FACTORS. 

See  "Brokers." 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

{   1.    GItU  llabUIty. 

•A  police  officer,  arresting  one  for  a  felony 
without  a  warrant  and  without  reasonable 
grounds  to  believe  him  guilty,  held  UaUe  for 
false  arrest — Johnson  v.  Collins  (Ky.)  2S3. 

Police  officers  arresting  and  a  jailer  confin- 
ing accused  on  a  felony  charge  held  not  liable 
for  false  arrest  and  imprisonment— Johnson 
V,  Collins  (Ky.)  253. 

A  jailei  confining  one  under  order  of  a 
magistrate  held  not  liable  for  false  impilaon- 
ment — JohnsoM  t.  Collins  (Ky.)  253. 

•Measure  of  daciages  for  false  arrest  and 
imprisonment  determ.S«d. — Johnson  t.  Collioa 
(Ky.)  263. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Inspection  fees,  see  "Inspection." 

In  proceedings  to  wind  up  insolvent  corporatioB, 

see  "Corporations."  {  4. 
Of  attorney,  see  "Attorney  and  CJlient"  I  1. 
Of  Justice,  see  "Justices  of  the  Peace,"  (  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant;"  i  6. 
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L4abUity  of  mastCT  to  parent  of  empIOTt  in- 
jured by  act  of,  see  "Parent  and  Chud.^ 

FILING. 

Bill  of  exceptions,  see  "Exceptions.  Bill  of," 

S  1- 

Becord  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''^J  11. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 

FINDINGS. 

Beriew  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error/'  |  24. 
Special  findings  by  coart,  see  "Trial,"  9  13. 

FINES. 

For  illegal  acts  of  Insnrance  companies,  see  "In- 
surance," g  1. 

Payment  of,  as  affecting  comi>etency  of  witness, 
see  "Witnesses,"  i  1. 

FIRE  INSURANCL 


See  "Insurance." 


FIRES. 


Negligence  in  general  as  cause  of,  see  "Neg- 
ligence," il  1,  5. 

FISCAL  COURT. 

Oontrol  over  turnpikes,  see  "Turnpikes  and  Toll 
Boads,"  (  1. 

FLOWAGE. 
See  "Waters  and  Water  ConrM«,"  I  4. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  |  3. 

FOOD. 

See  "Inspection." 

Passage  and  yalidity  of  ordinances,  relating 
to  vending  of  milk,  see  "Municipal  Corpora- 
tions,"  i  8. 

An  ordinance  for  inspection  of  milk  ofCered 
for  sale,  and  requiring  it  to  be  of  a  certain 
standard,  held  a  proper  exercise  of  the  police 
power  under  the  charter. — City  of  St.  Louis 
T.  Ldeasing  (Mo.  Sup.)  611. 

The  prorision  of  an  ordinance  requiring  milk 
renders  to  register  and  pay  a  registration  fee 
Jield  witliin  the  charter  power  to  inspect  milk. 
— CSty  of  St.  Louis  v.  Orafeman  Dairy  Co. 
(Mo.  Sup.)  617. 

*The  business  of  selling  milk  Jield  not  ex- 
empt from  reasoaable  police  regulations,  be- 
cause lawful. — City  of  St.  Louis  v.  Grafeman 
Dairy  Co.  (Mo.  Sup.)  617. 

An  ordinance  held  not  to  conflict  with  a 
statute,  but  merely  to  use  the  wrong  name 
for  the  offlcpr  to  whom  a  registration  fee  is 
to  be  paid.— -Cito'  of  St.  Louts  ▼.  Orafeman 
Dairy  Clo.  (Mo.  Sup.)  617. 

*An  ordinance  prohibiting  sale  of  milk  con- 
laindng  a  preseryative  held  within  the  police 


*  Point   »iuiotat«d.     See   syUalraa. 


Sower. — City    of  St    Louis   r.    Scholer   (Mo. 
up.)  621. 

An  ordinance  forbidding  sale  of  milk  or 
cream  containing  coloring  matter  held  within 
the  police  power  delegated  by  the  diarter.— 
City  of  St.  Xonis  t.  PoUnsky  (Mo.  Sup.)  626. 

An  ordinance  held  not  unreasonable  as  mat- 
ter of  law  in  the  method  provided  for  de- 
termining whether  milk  is  up  to  the  fixed 
standard. — City  of  St  Louis  t.  Grafeman 
Dairy  Co  (Mo.  Sup.)  627. 

*An  ordinance  forbidding  sale  of  cream  con- 
taining less  than  12  per  cent,  of  butter  fat 
held  a  proper  exercise  of  police  power. — City 
of  St  Louis  t.  Benter  (Mo.  Sup.)  628. 

FORCIBLE  DEFILEMENT. 

See  "Bape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Parol  evidence,  see  "Evidence,"  f  9. 
Unlawful    detainer    of   demised    premises,    see 
"Landlord  and  Tenant,"  t  6. 

I    1.    OItU  UabUltT. 

An  affidavit  in  forcible  detainer,  under  Mansf. 
Dig.  8  5055  (Tnd.  T.  Ann.  St.  1899,  (  8260),  in 
the  present  tense,  made  in  February  and  filed  in 
proceedings  commenced  in  April,  held  insuf- 
ficient— Wilson  V.  Smith  (Ind.  T.)  1009. 

Under  Mansf.  Dig.  §  3351  (Ind.  T.  Ann.  St 
1899,  t  2285),  held  that  where  a  writ  of  pos- 
session has  issued  in  forcible  entry  and  detainer, 
but  has  been  returned  unserved  for  plaintifTs 
failure  to  give  a  proper  l>ond,  plaintiff  may  have 
an  alias  writ— Wilson  v.  Smith  (Ind.  T.)  1009. 

•Under  Mansf.  Die.  U  8851,  8055  (Ind.  T. 
Ann.  St  1899,  gg  22S5,  3260),  held  that  a  com- 
plaint in  forcible  detainer  must  be  verified. — 
Wilson  V.  Smith  (Ind.  T.)  1000. 

*By  the  express  provisions  of  Mansf.  Dig.  { 
8362  (Ind.  T;  Ann.  St  1899,  i  2296),  where 
defendant  in  forcible  entry  and  detainer  gives 
bond  to  retain  possession,  he  is  liable  to  plain- 
tiff for  such  damages  as  plaintiff  may  have 
sustained  in  Ijeine  kept  out  of  possession.— 
WUson  T.  Smith  (Ind.  T.)  1009. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  g  4 
Of   mortgage,    see   "Chattel   Mortgages,"    (   6; 
"Mortgages,"   gg  1,  2. 

FOREIGN  CORPORATIONS. 

Embezzlement  from,  see  "Embezzlement" 
Taxation  of,  see  "Taxation,"  g  8. 
Insurance  companies,  see  "Insurance,"  g  L 

FORFEITURES. 

For  nonpayment  of  tax,  see  "Taxation,"  g  9. 
Of  franchise,  see  "Corporations,"  g  6. 
Of  insurance,  see  "Insurance,"  g  6. 
Of  rights  in  public  lands,  see  "Public  Lands," 
I  2. 

FORGERY. 

Under  White's  Ann.  Pen.  Code,  art  683,  filling 
in  a  receipt,  the  signature  to  which  is  in  bold 
type,  and  not  to  resemble  manuscript  held  not 
forgery.— Heath  v.  State  (Tex.  Or.  App.)  1063. 
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FORMA  PAUPERIS. 

Proceedings  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  S  4. 

FORMER  ADJUDICATION. 

See  "Jadcment,"  {{  6,  7. 

FORMER  JEOPARDY. 

Bar  to  prosecation,  see  "CSriminal  Law,"  8  3. 

FORMS  OF  ACTION. 

See  "Action,"  I  1;  "Ejectment";  "Trespass," 
i  1;  "Trover  and  ConTersion." 

FORNICATION. 

See  "ProsOtntion." 

FRANCHISES. 

Forfeitnre,  see  "Corporations,"  i  6. 
FranclilBe  tax,  see  ''^Taxation,"  $  2. 
Grant  by  manicipality,  see  "Municipal  Corpora- 
tions,'*^ {{  6-8. 

FRAUD. 

See  "Fraudnlent  Conveyances." 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," {  2. 

Limitation  of  action  for,  see  "Limitation  of 
Actions,"  I  2. 

Beply  in  general  in  action  for,  see  "Pleading," 
i  3. 

Tender  to  obtain  possession  of  property  pro- 
cured by  fraud,  see  "Tender." 

By  parMctilor  dUuset  of  persona. 
See  "Notaries." 

Agent,  see  "Principal  and  Agent,"  i  3. 
Vendor,  see  "Vendor  and  Purchaser,"  {  1. 

In  jKtrUcular  eUuaea  of  oonveyanoe*,  eontroett, 
or  transaction*. 

See  "Compromise  and  Settlement";  "Con- 
tracts," f  1;  "Insurance,"  {  6:  "Release," 
{  1;   "Removal  of  Causes,"  i  2. 

Procuring  making  of  will,  see  "Wills,"  {  2. 

Sales  of  realty,  see  "Vendor  and  Purchaser," 
•  ^ 

i  1.    Deeeptlmi  eoaatitiitlac  fraud,  amd 
IlaDlIlty  therefor. 

*One  who  makes  representations,  which  he 
does  not  know  to  be  true,  to  another,  whom 
he  knows  has  no  knowledge  as  to  the  truth 
thereof,  is  guilty  of  fraud. — Western  Cattle 
Brokerage  Co.  v.  Gates  (Mo.  Sup.)  382. 

'Where  a  vendor  positively  represents  the 
number  of  acres  in  the  tract  conveyed,  the 
purchaser  is  not  required,  in  the  exorcise  of 
ordinary  prudence,  to  survey  the  land. — Judd 
v.  Walker  (Mo.  App.)  558. 

'False  representations,  made  by  the  vendor, 
as  to  the  number  of  acres  in  a  tract  of  land  to 
be  sold  by  the  acre,  lield  statements  of  fact  of 
which  fraud  may  be  predicated. — Judd  v. 
Walker  (Mo.  App.)  558. 

i   2.     Aotlons. 

Fraudulent  action  of  assignor  of  note  in  de- 
ceiving assignee  as  to  maker's  solvency  lield 
waived  by  assignee. — Miller  v.  Browning  (Ky.)  8. 

Agent  for  purchase  of  land,  who' shared  with 
bis  principal  in  profits  and  losses  resulting  from 
resales,  held  not  a  necessary  party  to  a  suit  by 


the  principal  for  fraud  and  deceit  in  the  sal* 
of  land  to  the  latter.— Judd  t.  Walker  (M& 
App.)  658. 

FRAUDS,  STATUTE  OF. 

i   1.    Asreemeats   BOt   to   1m   p*rfo>m«d 
witUa  OB*  jtmx. 

An  oral  contract  held  not  void  within  the 
statute  of  frauds.— W.  S.  Wolverton  &  Son  v. 
Bruce  &  Butt  (Ind.  T.)  1018. 

*An  oral  partnership  contract  to  exist  for 
five  years  held  not  within  the  statute  of  franda. 
— Shropshire  v.  Adams  (Tez.  Civ.  App.)  448. 

A  contract  to  form  a  partnership  within  a 
year  tor  the  handling  and  sale  of  cattle  with- 
in five  years  held  not  within  the  statute  of 
frauds. — Shropshire  v.  Adams  (Tex.  CSiv.  App.> 
448. 

I   8.    S«al  prepertT   aad  astates  aad  Ib" 
tarasts  thareia. 

'Owners  in  doubt  as  to  the  true  location  of 
their  divisional  line  may  orally  agree  on  a  bound- 
ary line. — Berry  v.  E)van8  (Ks.)  12. 

*A  verbal  agreement  between  Udders  at 
a  judicial  sale  of  land  to  buy  the  land  in 
partnership  and  divide  the  same  is  not  within 
the  statute  of  frauds. — ^Mallon  t.  Buster  & 
AUin  (Ky.)  267. 

Certain  parol  agreement  betweoi  adjtrining 
landowners  estabUshing  boundary  line  held 
within  the  statute  of  frauds. — ^Ambnrgy  v. 
Burt  &  Brabb  Lumber  Co.  (Ky.)  680. 

'Certain  agreements  between  adjoinins  own- 
ers for  the  establishment  of  a  bonndarjr  line 
held  not  within  the  statute  of  frauds. — Am- 
burgy  V.  Burt  &  Brabb  Lumber  Co.  (Ky.)  680. 

(   3.    Oparatloa  aBd  •Utt  of  Btatata. 

'Where  an  action  based  on  a  contract  void 
within  statute  of  frauds  was  submitted  to  the 
jury  on  the  theory  that  plaintiff  was  entitled 
to  recover  the  value  of  labor  performed  nnder 
the  contract,  instructions  considered,  and  A«M 
erroneous. — Gates  v.  Davis  (E^.)  480. 

I  d.     PlaadlBC,   arldeace,   trial,   aad   va- 
▼leir. 

Certain  defects  In  a  complaint  held  not 
reached  by  demurrer. — W.  S.  Wolverton  &  Son 
V.  Bruce  &  Butt  (Ind.  T.)  101& 

One  performing  labor  nnder  a  contract  with- 
in the  statute  of  frauds  held  entitled  to  recover 
the  value  of  the  labor. — Gates  v.  Davia  (Ky.) 
490. 

FRAUDULENT  CONVEYANCES. 

By  mortgagor  of  chattels,  see  "Chattel  Hort- 
•  S4. 


'  Poiat  aaaotated. 


I   1.    Traasfers  aad  traasaotlaBa  iavalld. 

'For  the  purpose  of  change  of  possesuon  of 
chattels  sold,  so  as  to  save  the  sale  from  being 
fraudulent  as  to  creditors,  held  the  purchasers 
may  make  an  employ^  of  the  seller  their  agent 
to  hold  the  property. — Russell  t.  Haltom  & 
Lester  (Ark.)  471. 

'A  voluntary  conveyance  by  an  insolvent. 
though  without  intent  to  defrand.  held  ftand- 
ulent — James  v.  Mallory  (Ark.)  472. 

One  held  still  a  creditor  as  of  date  of  a 
fraudulent  conveyance,  though  aften\-ards  tak- 
ing a  deed  as  security. — James  v.  Mallory  (Ark.) 
472. 

Creditors  may  attack  as  fraudulent  a  transact 
tion  hf  which  the  debtor  uses  the  proceeds  o! 
exempt  property  to  buy  non-exempt  property, 
taking  title  in  the  name  of  another  to  pot  it 


See  syllalma. 
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beyond     the     reach     of    creditors. — McLeod't 
Trastee ▼.  McLeod  (K7)  199. 

A  conveyance  by  an  insolvent  son  to  his 
father  in  consideration  of  a  pre-existing  debt. 
coDjgtitnting  a  preference,  held  not  of  itself 
fraudulent  as  against  the  son's  creditors. — 
White  V.  Million  (Mo.  App.)  699. 

'Where  a  debtor  conveys  all  his  property  in 
payment  of  a  debt,  and  the  value  of  the  prop- 
er^ greatly  exceeds  the  amount  of  the  debt,  the 
conveyance  is  frhudulent  as  against  the  other 
creditors  of  the  debtor. — Clark  v.  Bell  (Tex. 
CSv.  App.)  38. 

*A  voluntary  conveyance  is  invalid  against 
ttie  grantor's  creditors  without  reference  to 
knowledge  or  want  of  it  on  the  part  of  the  gran- 
tee of  the  grantor's  indebtedness. — CiarK  v. 
Bell  (Tex.  Civ.  App.)  88. 

{   Z.    Bights    aad    liabilities    of   parties 
aad  pnreluMers. 

A  reconveyance  of  property  conveyed  to  de- 
feat an  action  held  not  directed.— -Carson  v. 
BelUes  (Ky.)  206. 

Where  property  subject  to  landlord's  lien 
was  conveyed  to  the  landlord,  the  lien  was 
merged,  and,  where  conveyance  was  fraud- 
oKent  as  to  creditors  of  tenant,  it  was  sub- 
ject to  levy  of  a  judgment  creditor  of  the 
tenant. — White  v.  Million  (Mo.  App.)  599. 

i  8.    BemedlM    of    creditors    aad    pnr- 
ehaaora. 

Suit  to  set  aside  a  fraudulent  conveyance 
held  not  barred,  the  debt  not  being  barred,  and 
adverse  possession  of  the  land  not  having  been 
for  the  statutory  period. — James  v.  Mallory 
(Ark.)  472. 

A  finding  that  a  sale  of  a  stock  of  goods 
was  fraudulent  as  against  the  seller's  credit- 
ors held  sustained  by  the  evidence. — Purcell 
Wholesale  Grocery  Co.  v.  Bryant  (Ind.  T.)  662. 

In  an  action  to  recover  certain  property 
levied  on,  claimed  by  plaintiff  under  certain 
transfers  from  the  judgment  debtor,  whether 
snch  transfers  were  fraudulent  as  to  creditors 
held  for  fhe  jnry. — White  v.  Million  (Mo.  App.) 
599. 

FRIGHT. 

Aa  ground  for  damages,  see  "Damages,"  {  1. 

GAMING. 

See  "Lotteries." 

f    1.    Crlmlaal  xespemslblllty. 

•Under  Ky.  St.  1908.  f  1972,  defining  the 
offense  of  permitting  a  minor  to  play  on  a 
billiard  table,  the  proprietor  of  the  table  must 
have  known  that  the  party  playing  thereon 
■was  a  minor,  in  order  to  render  him  guilty  of 
the  proscribed  offense. — Commonwealth  v. 
Wills  (Ky.)  144. 

GARNISHMENT. 

See  "Attachment";  "Execution." 

i   1.     Hatnre  and  s^oiuids. 

Under  Kev.  St.  1895,  art.  217,  snbd.  2, 
and  article  218,  a  judgment  creditor  whose 
judgment  has  been  satisfied  of  record,  but  who 
has  not  in  tact  received  satisfaction,  may  sue 
out  a  writ  of  garnishment  in  a  suit  against 
the  judgment  debtor  to  set  aside  the  satisfaction 
and  revive  the  judgment. — Masterson  v.  Keller 
<Tez.  Civ.  App.)  8(». 

▲  judgment,  duly  satisfied,  of  record,  cannot 
be   made  the  basis   of  a  garnishment,   under 
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Bev.  St.  1895,  art.  217,  snbd.  3,  and  article  218, 
unless  satisfaction  is  first  set  aside. — MasterwHi 
V.  Keller  (Tex.  Civ.  App.)  803. 

i   X.    Writ  or  sninatons  and  aotioa,  serr- 
ioe,  and  retnm. 

Where  a  writ  of  garnistmient  was  unauthor- 
ized and  invalid  when  issued  because  the  Judg- 
ment on  which  it  was  issued  was  satisfied  of 
record,  a  subseqnent  setting  aside  of  the  entry 
of  satisfaction  did  not  validate  the  writ.^ 
Masterson  v.  Keller  (Tex.  Civ.  App.)  803. 

GIFTS. 

Transfer  taxes,  see  "Taxation,"  {  10. 

I   1.    Imtor  tItos. 

*A  gift  cannot  be  made  to  take  effect  In  the 
future. — Harris  Banking  Co.  v.  Miller  (Mo. 
Sup.)  629. 

♦Delivery  is  essential  to  a  gift  inter  vivos.— 
Harris  Banking  Co.  v.  Miller  (Mo.  Sup.)  629. 

'Retention  of  a  certificate  of  deposit  after 
showing  the  same  to  the  alleged  donee  held  to 
negative  the  idea  of  a  gift. — Harris  Banking 
Co.  V.  Miller  (Mo.  Sup.)  629. 

An  instruction  relating  to  a  gift  of  notes  did 
not  exclude  the  idea  of  delivery  by  using  the 
word  "transferred." — Crawford  v.  Hord  (Tex. 
Civ.  App.)  1097. 

GOOD  FAITH. 

Of    purchaser,   see   "Bills   and   Notes,"    i   2; 

"Vendor  and  Purchaser,"  §  4. 
Of  purchaser  at  execution   sale^  see  "Bxecu^ 

Hon,"  {  4. 

GRAND  JURY. 

See   "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY.  ' 

See  "Principal  and  Surety." 

Effect  of  bankruptcy  of  principal   debtor,  see- 

"Bankruptcy,"   f   2. 
Of  stock  of  corporation,  see  "Corporations,"  i  8. 

GUARDIAN  AD  LITEM. 

Of  infant,  see  "Infants,"  i  8. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  of  infant,  see  "Infants,"' 
§3. 

Liability  of  judge  for  accepting  insolvent  sure- 
ties on  guardian's  bond,  see  "Judges,"  |  1. 

S  1.     Appoiatment,     analifloatioii.     and. 
tenure  of  cnardlan. 

Under  Ky.  St  1903,  §§  2024,  2026,  2027,  2037, 
the  removal  of  a  guardian  h^d  warranted. — 
Clay's  Guardian  v.  Clay  (Ky.)  500. 

*A  motion  to  remove  a  guardian  for  proper 
causes  therefor  may  be  made  at  the  instance  of 
the  infant,  or  another  having  the  right  to  re- 
present him,  or  upon  the  court's  own  motion. — 
Clay's  Guardian  v.  Clay  (Ky.)  500. 

The  test  of  the  sufficiency  of  a  surety  on. 
a  guardian's  bond  defined.— -Gommonwealth  t. 
Lee  (Ky.)  731. 
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Where,  in  a  proceeding  for  the  removal  of  a 
curator,  the  racts  required  his  removal  on 
the  court's  own  motion,  it  was  immaterial 
whether  the  petitioner  was  a  "party  interested" 
within  Rev.  St  1899,  g  42.— In  re  Padgett's 
Estate  (Mo.  App.)  886;  Padgett  y.   Smith,  Id. 

Under  Rev.  St.  1899,  §i  42,  3534,  a  curator 
held  subject  to  removal  on  his  making  a  claim  ad- 
verse to  his  ward  to  an  interest  in  certain  real 
estate  purchased  with  money  belonging  to  the 
ward's  mother. — In  re  Padgett's  Estate  (Mo. 
App.)  886;  Padgett  v.  Smith,  Id. 

Under  Rev.  St  1889,  {§  42,  3534,  a  curator 
AcM- subject  to  removal  for  a  devastavit  com- 
mitted by  investing  his  ward's  funds  in  real 
estate  without  permission  of  the  probate  court 
—In  re  Padgett's  Estate  (Mo.  App.)  886; 
Padgett  V.  Smith,  Id. 

In  proceedings  for  removal  of  curator,  judg- 
ment in  an  action  by  a  ward  against  the 
curator  for  partition  obtained  in  another  court 
was  not  before  the  court  for  review. — ^In  re 
Padgett's  Estate  (Mo.  App.)  886;  Padgett 
V.  Smith,  Id. 

S  SB.    Onatody  aacl  eare  of  wmrd's  person 
•nd  eatate. 

*Under  Kr.  St  1903.  SS  2034,  2039,  held 
that  a  guardian  making  proper  advancements 
in  excess  of  the  income  for  the  year  from  the 
ward's  real  eatate  was  entitled  to  reimburse- 
ment from  surplus  income  for  future  years. — 
Fidelity  Trust  Co.  ▼.  RudUoff  (Ky.)  119. 

I   3.    AeeoniitliiK  sad  settleineat. 

Where  a  guardian  failed  to  file  exceptions 
to  a  settlement  in  the  county  court,  her  com- 
plaint as  to  such  settlement  could  not  be  re- 
viewed in  the  circuit  court;  her  only  remedy 
being  to  institute  an  original  action  to  the 
circuit  court  to  surcharge  It — Clay's  Guardian 
V.  Clay  (Ky.)  500. 

HABEAS  CORPUS. 

Jurisdiction  of  courts  of  appellate  Jurisdiction, 
see  "Courts,"  §  4. 

i  1.    Nature  and  svonnds  of  roiaedy. 

'Habeas  corpus  lies  to  prevent  a  violation  of 
the  constitutional  provision  that  a  person  shall 
not  again  be  put  on  trial  for  the  same  offense 
after  a  verdict  of  not  guilty  in  a  court  of  com- 
petent jurisdiction. — Slz  i>arte  Davis  (Tex.  Cr. 
App.)  978. 

HABEAS  CORPUS. 

In  civil  actions,  see  "Appeal  and  Brror,"  fl  26, 

27. 
In  criminal  cases,  see  "Criminal  Law,"  I  32; 

"Homicide,"  $  10. 

HAWKERS  AND  PEDDLERS. 

Passage  and  validity  of  ordinances  relating  to, 
see  "Municipal  Corporations,"  |  3. 

HEALTH. 

See  "Pood." 

Evidence  of  condition  in  action  for  damages, 
see  "Damages,"  i  6- 

Excessive  damages  for  impairment  of,  see 
"Damages."   §  4. 

Municipal  health  o£Bcers,  see  "Municipal  Cor- 
porations," {  4. 

HEARING. 

In  eqnity,  see  "Equity,"  {  2. 

In  probate  proceedings,  see  "Wills,"  |  2. 


On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  9  17. 

HEARSAY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  S  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  9. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Dedication,"  {{  1,  2;  "Municipal  Corpora- 
tions," n  10,  11:  "Navigable  Waters,"  |  1; 
"Turnpikes  and  Toll  Roads." 

Accidents  at  railroad  crossings,  see  "Railroads,** 
i  8. 

Remedy  for  defective  pleading  in  suit  to  re- 
strain interference  with,  see  "Pleading,"  {  4. 

(    1.    Becnlation  and  nao  for  trsToI. 

*A  complaint  held  to  show  apparent  injury 
to  an  abutting  owner  by  obstruction  of  a  high- 
way.—Yates  V.  Big  Sandy  Ry.  Co.  (Ky.)  108. 

One  for  whom  another  holds  the  legal  title 
to  lots  as  trustee  held  entitled  to  sua  for 
damages  for  obstmction  of  the  highwaj  on 
which  they  abut — Yates  t.  Big  Sandy  Br.  Co. 
(Ky.)  108. 

A  complaint  for  injuries  to  lots  by  obstxnc- 
tion  of  a  highway  on  which  they  abut  AeU 
not  required  to  allege  right  of  ingresa  and 
egress,  which  will  be  presumed. — Yates  t. 
Big  Sandy  Ry.  Co.  (Ky.)  108. 

Failure  of  petition  to  sufficiently  deagnate 
points  of  obstruction  of  highway  hela  not 
ground  for  demurrer,  but  for  motion  to  make 
petition  more  specific. — Leslie  County  t.  South- 
ern Lumber  Co.  (E:y.)  242. 

'County  held  entitled  to  recover  damages 
for  obstruction  of  highway  used  by  public 
under  claim  of  right  for  16  years. — Lealla 
County  T.  Southern  Lumber  Co.  CK7O  242. 


See  "Sunday.* 


HOLIDAYS. 


HOMESTEAD. 


I  2. 

ior  Jodf- 


See  "Exemptions." 

Contracts  relating  to,  see  "Contracts,' 

Evidence  of  matters  concluded  by  prli 

ment  see   "Judgment"   i  7. 
Sale  of  as  atEected  by  false  certificate  of  notary, 

see  "Notaries." 

i   1.    Nature,  aeqnlsltloa,  and  ezteost. 

Evidence  lield  insufficient  to  show  that  land 
claimed  to  have  been  fraudulently  conveyed 
was  a  homestead. — James  r.  Mallory  (Ark.) 
472. 

Where  wife  of  debtor  moves  a  few  hounehoM 

floods  into  a  dilapidated  cabin  on  the  debtco-'s 
and,  the  court  must  determine  from  all  tb* 
circumstances  whether  her  claim  of  homestrad 
is  made  in  good  faith  or  not. — Gibba  t.  Adans 
(Ark.)  1008. 

An  Intention  to  occupy  a  cabin  as  a  home- 
stead at  some  future  time  after  it  has  be^c 
repaired  and  rendered  fit  for  habitatioD  does 
not  protect  the  cabin  and  lot  on  which  it  if 
situated  from  the  lien  of  an  attaduneat. — 
Gibbs  V.  Adams  (Ark.)  1008. 

*One  who  sells  his  homestead  may  establish  a 
new  homestead  after  such  sale. — Gibba  t. 
(Ark.)  1008. 
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The  fact  that  a  cabin  claimed  as  a  homestead 
is  small  and  in  a  dilapidated  condition  does 
not  show  that  it  is  not  a  homestead. — Qlbbs  t. 
Adams  (Ark.)  1008. 

*Xhe  constitution  limits  a  homestead  in  an 
incorporated  town,  to  one  acre. — Gibba  v.  Adams 
tArk.)  1008. 

*The  fact  that  land  claimed  as  a  homestead 
is  separated  from  claimant's  dwelling  house 
by  a  street  is  not  conclnsive  of  the  question  of 
homestead  or  no  homestead,  but  may  l>e  consid- 
ered in  connection  with  other  evidence. — Oibbs 
V.  Adams  (Arlc.)  1008. 

•Purchaser's  wife  held  not  entitled  to  home- 
stead in  property  as  axainst  a  vendor's  lien. — 
Matney  v.  Williams  (Ky.)  678. 

•The  fact  that  a  debtor  was  insolvent  when 
be  purchased  land,  and  had  title  to  the  same 
conveyed  to  his  children,  with  a  life  estate 
only  in  himself,  held  not  to  affect  his  home- 
stead exemption. — Brown  v.  Bash  (Tex.  Civ. 
App.)  438. 

Const,  art.  16,  §  50,  held  to  prohibit  a  sale 
of  a  homestead  for  the  payment  for  work  and 
material  in  improvements  thereon,  unless  the 
contract  was  signed  by  the  wife. — ^Walker  v. 
"Woody  (Tex.  Civ.  App.)  780. 

A  contract  for  the  purchase  of  trees  planted 
on  a  homestead  held  not  executed  by  the  wife 
so  as  to  create  a  lien  against  the  homestead, 
under  Const,  art.  16,  i  60.— Walker  v.  Woody 
(Tex.  Civ.  App.)  789. 

•A  conveyance  to  complainant  in  fee  simple 
with  a  condition  subsequent  is  suflScient  to  sup- 
port bis  claim  that  the  proper^  is  exempt  as 
bomestead. — Tracy  v.  Harbin  (Tex.  Civ.  App.) 
990. 

•An  equitable  interest  in  land  is  sufficient  to 
sustain  the  claim  of  homestead. — Tracy  v.  Har- 
bin (Tex.  Civ.  App.)  999. 

f    2«    Btcbts  of  survlvliig  hnsbsad,  wife, 
ehlldrea.  or  heirs. 

Under  Ky.  St.  1903  §  1707,  the  sale  of 
a  homestead  by  a  widow  held  an  abandon- 
mpnt  thereof,  entitling  her  children  to  occupy 
the  same  until  the  youngest  child  becomes  of 
age. — Davidson  v.  Marcum  (Ky.)  703. 

•Widow,  after  abandoning  her  bomestead  in 
the  land  of  her  deceased  husband,  held  entitled 
only  to  her  undivided  one-third  interest  for  life 
in  such  lands. — ^Mecaskey  v.  Morris  (Tex.  Civ. 
App.)  1066. 

I   8>   Abudoninoiit,    wslver,    or    forfei- 
ture. 

Evidence  Jield  to  establish  the  abandonment  of 
a  homestead  prior  to  the  levy  of  an  execution 
thereon. — Tracy  v.  Harbin  (Tex.  Civ.  App.)  999. 

I   4.    Protection     and     enforoement     ot 
rights. 

•Burden  held  on  homestead  claimant  to  estab- 
lish the  homestead.— Qibba  v.  Adams  (Ark.) 
1008. 

HOMICIDE. 

Acts  and  declarations  of  oo-conspirators  and  co- 
defendants  as  evidence,  see  "Criminal  Law," 
S  10. 

Admissions,  declarations  and  hearsay  as  evl^ 
dence,  see  "Criminal  Law,"  §  9. 

Argument  and  conduct  of  counsel  on  prosecution 
for,  see  "Criminal  Law,"  g  19. 

Competency  of  witness,  see  "Witnesses,"  S  1. 

Coufessions  as  evidence,  see  "Criminal  Law," 
5    12. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  {  4. 
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*  Point  annotated.    See  syllabus. 


Demonstration  evidence,  see  "Criminal  Law," 
«  8. 

Bvidence  of  matters  concluded  by  prior  Judg- 
ment, see  "Judgment,"  i  7. 

Examination  of  witness,  see  "Witnesses,"  {  2. 

Facts  in  issue  and  relevant  to  issue  and  res 
gestae,  see  "Oiminal  Law,"  {  6. 

Harmless  error  in  general,  see  "Criminal  Law," 
8  32. 

Necessity  for  bill  of  exceptions  to  prevent  error 
on  appeal,  see  "Criminal  Law,"  S  29. 

Necessity,  requisites  and  sufficiency  of  instruc- 
tions in  general,  see  "Criminal  Law,"  {  21. 

Opinion  evidence,  see  "Criminal  Law,"  g  11. 

Presentation  and  reservation  in  lower  court  of 
grounds  of  review,  see  "Criminal  Law,"  g  27. 

Beception  of  evidence  in  general,  see  "Criminal 
Law,"  (  17. 

Remarks  of  judge  at  trial,  see  "Criminal  Law," 
I  16. 

Requests  for  instmctions,  see  "Criminal  Law," 
g  22. 

Separation  of  jury  in  trial  for,  see  "Criminal 
Law,"  g  23. 

g   1.    The  homiolde. 

•Proof  that  a  child  was  alive  at  inception 
of  its  birth  held  necessary  to  sustain  a  convic- 
tion for  destroying  its  life  during  parturition. — 
Evans  v.  State  (Tex.  Cr.  App.)  974. 

g  2.    Murder. 

•In  morder  in  the  first  degree,  a  specific  in- 
tent to  take  life  must  be  shown,  while  in 
murder  in  the  second  denee  it  is  not  necessary 
to  prove  such  intent.— -Petty  v.  State  (Ark.) 
465. 

Where  defendant  was  engaged  in  aiding  and 
assisting  in  an  unlavrfnl  assault  on  deceased  at 
the  time  he  was  killed,  it  was  immaterial 
whether  the  killing  was  the  result  of  a  shot 
fired  by  defendant,  or  by  another,  whom  he  was 
assisting. — State  v.  Chittenden  (Mo.  Sup.)  952. 

•  One  who  provokes  a  combat  to  have  a  pretext 
for  killing  his  adversary  held  piMty  of  murder 
in  the  first  degree  if  he  kills  his  adversary  dur- 
ing the  combat — State  v.  Gordon  (Mo.  Sup.) 
1025. 

g    3.    MansIauKhter. 

•Provocation  caused  by  words  only  is  not 
sufficient  to  reduce  a  homicide  from  murder 
to  manslaughter. — Petty  v.  State  (Ark.)  465. 

•One  who  provokes  a  difficulty  without  felo- 
nious intent,  and  during  the  difficulty  kills  his 
adversary  in  self-defense,  is  guilty  of  man- 
slaughter.— State  V.  Gordon  (Mo.  Sup.)  1025. 

•Words  of  reproach  or  insulting  gestures  held 
insufficient  provocation  to  reduce  a  killing  from 
murder  to  manslaughter. — State  v.  Gordon  (Mo. 
Sup.)   1026. 

g  4.     Assault  with  Intent  to  hiU. 

On  a  trial  for  assault  with  intent  to  murder,  a 
verdict  of  aggravated  assault  held  proper. — 
Cooler  V.  State  (Tex.  Cr.  App.)  1068. 

•The  jury,  in  considering  the  defense  of  self- 
defense  on  a  trial  for  assault  with  intent  to 
murder,  held  required  to  consider  a  threatened 
assault  on,  and  apparent,  danger  to,  defendant. 
— Cooper  V.  State  (Tex.  Cr.  App.)  10G8. 

I   5.    Ezonsable  or  Justlflable  homioide. 

•One  assaulted  by  another  held  not  to  forfeit 
his  right  of  self-defense  by  voluntarily  resisting 
the  assault. — State  v.  Gordon  (Mo.  Sup.)  1025. 

•It  Is  not  necessary,  in  order  to  entitle  defend- 
ant to  an  acquittal  of  a  charge  of  homicide  on 
the  ground  of  self-defense,  that  the  danger  should 
have  been  real  or  actual. — State  v.  Gordon 
(Mo.  Sup.)  1025. 

•One  who  engages  in  a  difficulty  without  felo- 
nious intent,  and  seeks  to  abandon  it,  is  justified 
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In  killing  his  adversary  if  nec«ssa^  to  save  his 
own  life. — State  t.  Gordon  (Mo.  Sup.)   1025. 

'Defendant  held  entitled  to  defend  himself 
against  an  assault  made  by  deceased,  notwith- 
standing use  of  insulting  words  by  defendant 
toward  deceased. — State  r.  Gordon  (Mo.  Sup.) 
1025. 

One  who  killed  an  officer  pursuant  to  a 
conspiracy  to  prevent  him  from  executing  a  writ 
of  possession  could  not  set  up  self-defense. — 
Smith  V.  State  (Tex.  Or.  App.)  817. 

*One  having  the  right  of  self-defense  held  not 
bound  to  retreat. — Cooper  v.  State  (Tex.  Or. 
App.)  1068. 

S   6.    Svldeiioe— Admissibilltr  la  general. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  testimony  as  to  the  existence  of  improper 
relations  between  defendant's  stepdaughter 
and  prosecuting  witness  was  proper  as  tending 
to  show  a  motive  for  the  assault. — Littlejohn 
V.  State  (Ark.)  463. 

On  a  trial  for  homicide  held  not  error  to  sus- 
tain objections  to  questions  as  to  threats  made 
by  decedent  toward  defendant's  sister. — ^Tetter- 
ton  V.  (Jommonwealth  (Ky.)  8. 

In  a  prosecution  for  killing  an  alleged  prosti- 
tute, expert  testimony  as  to  tendency  among 
prostitutes  to  commit  homicide  held  inadmis- 
sible.— Van  Dalsen  v.  Commonwealth  (Ky.) 
265. 

Where  defendant  shot  and  killed  an  officer 
immediately  on  the  officer  entering  defendant's 
house  to  execute  a  writ  of  possession,  defendant 
could  not  claim  that  the  shooting  was  in 
self-defense.— Smith  v.  State  (Tex.  Cr.  App.) 
817. 

In  a  prosecution  for  homicide  committed  pur- 
suant to  a  conspiracy  to  resist  the  execution 
of  a  writ  of  possession  which  had  been  pre- 
viously executed,  salient  facts  antedating  and 
attending  the  service  of  the  first  writ  of  pos- 
session neld  admissible. — Smith  t.  State  (Tex. 
Cr.  App.)  817. 

In  a  prosecution  for  homicide,  certain  testi- 
mony held  admissible  in  rebuttal  of  testimony 
introduced  by  defendant — Smith  v.  State  (Tex. 
Cr.  App.)  817. 

In  a  prosecution  for  homicide  committed  pur- 
suant to  conspiracy  to  reoist  execution  of  a 
writ  of  possession,  proceedings  in  the  case  in 
which  the  writ  issued  held  admissible  against 
defendant,  although  he  was  not  a  party. — Smith 
V.  State  (Tex.  Cr.  App.)  817. 

In  a  prosecution  for  murder  committed  in  an 
attempt  to  commit  a  robbery,  evidence  of  defend- 
ant's statements  as  to  bis  financial  difficulties 
three  weeks  prior  to  the  killing  lield  admissible. 
— Turner  t.  State  (Tex.  Cr.  App.)  975. 

(   7.   ^^  Dying  deolaratlon*. 

*In  homicide,  evidence  held  to  lay  a  proper 
predicate  for  the  admission  of  deceased's  dying 
declaration. — Lewis  v.  State  (Tex.  Cr.  App.) 
1073. 

i  8.     ^—  Weight  and  snffloleney. 

Verdict  of  murder  in  the  second  degree  af- 
firmed,  but  punishment  reduced. — Petty  ▼. 
State  (Ark.)  465. 

Evidence  on  a  trial  for  homicide  examined, 
and  held  to  support  a  conviction  of  man- 
slaughter.— ^Tetterton  v.  Commonwealth  (Ky.)  8. 

Evidence  examined,  and  held  to  support  ver- 
dict of  guilty  in  prosecution  for  murder. — 
FUnchem  v.  Commonwealth  (Ky.)  1129. 

Evidence  on  a  trial  for  homicide  held  to  Justify 
a  verdict  of  murder  in  the  first  degree.— -State 
T.  Eaton  (Mo.  Sup.)  949;  Same  v.  Crittenden 
(Mo.  Sup.)  952. 


Evidence  Jield  sufficient  to  sustain  a  oonTie- 
tion  of  assault  with  intent  to  murder. — Wataoo 
V.  State  (Tex.  Cr.  App.)  270;  Stanley  y.  Same 
(Tex.  O.  App.)  643;  Garcia  t.  Same  CTw.  O. 
App.)  647. 

In  a  prosecution  for  homicide,  evidence  heU 
sufficient  to  authorize  a  finding  that  deceased 
was  slain  by  defendant  pursuant  to  a  con- 
spiracy to  prevent  the  execution  of  a  writ  of 
possession. — Smith  v.  State  (Xez.  Cr.  App.)  817. 

i  9.   TrlaL 

Where  Kirby's  Dig.  {  1766,  relative  to  prov- 
ing circumstances  of  mitigation,  is  given  the 
jury  in  a  murder  case,  held  that  it  sboald  be 
accompanied  by  an  instruction  that  defendant's 
guilt  must  be  proved  beyond  a  reasonable  doubt. 
— Tignor  V.  State  (Ark.)  96. 

An  instruction,  on  a  trial  for  homicide,  aa 
to  the  burden  of  proving  facts  in  mitiKation, 
held  not  error.— Petty  v.  State  (Ark.)  465. 

On  prosecution  for  homicide,  held  that  defend- 
ant was  not  entitled  to  instruction  on  invol- 
untary manslaughter. — Selby  v.  Commonwealth 
(Ky.)  296. 

In  a  prosecution  for  homicide,  a  modification 
of  an  instruction  on  self-defense  held  proper. — 
Turner  v.  Commonwealth  (Ky.)  482. 

On  an  issue  of  self-defense  in  homicide, 
whether  defendant  had  reason  to  apprehend 
death  or  great  bodily  harm  held  a  question  for 
the  jury. — State  v.  Gordon  (Mo.  Sup.)  1025. 

Verdict  of  "guilty  as  charged"  under  indict- 
ment charging  assault  vrith  intent  to  commit 
murder  in  the  first  degree  held  sufficiently  omain 
as  a  verdict  of  conviction  of  assault  with  intent 
to  commit  murder  in  the  first  degree  (Sliannon's 
Code,  Sg  6441,  7195).— Fuerst  v.  State  (Tenn.) 
955. 

Evidence  held  to  require  the  submission  to  the 
jury  of  the  law  of  manslaughter. — ^Martinez  r. 
State  (Tex.  Cr.  App.)  642. 

In  homicide,  charge  on  murder  in  second  de- 
gree held  not  misleading  in  view  of  other 
charges. — Smith  v.  State  (Tex.  Cr.  App.)  817. 

An  instruction  on  aggravated  assault  hrld  not 
required  on  a  trial  for  assault  with  intent 
to  murder;  malice  being  presumed  from  the 
facts.— Palmer  v.  State  (Tex.  Cr.  App.)  836. 

In  a  prosecution  for  homicide,  an  instmctioii 
on  self-defense,  requiring  the  Jury  to  believe 
each  effort  to  injure  defendant  was  committed 
by  deceased  before  defendant's  right  of  self- 
defense  could  be  availed  of.  was  erroneoua. — 
Lara  v.  State  (Tex.  Cr.  App.)  840. 

In  a  prosecution  for  homicide,  failure  of  the 
court  to  charge  on  the  law  of  threats  in 
connection  with  self-defense  held  OTor. — ^L«ra  v. 
State  (Tex.  Cr.  App.)  840. 

In  a  prosecution  for  homicide,  bulnre  to 
charge  on  manslaughter  hM  error. — ^I«Ta  v. 
State  (Tex.  Cr.  App.)  840. 

Where  a  murder  wajs  committed  in  the  at- 
tempted perpetration  of  a  robbery,  it  was  not 
error  for  the  court  to  refuse  to  charge  on  nrard<r 
in  the  second  degree. — Turner  v.  Stats  (Tex. 
Cr.  App.)  975. 

'Accused  held  entitled  to  an  inatmction  in 
regard  to  reasonable  doubt  in  connection  with 
threatened  danger  to  life. — ^Harris  v.  State 
(Tex,  Or.  App.)   1064. 

*In  a  prosecution  for  murder  keld  that  tlw 
court  erred  in  omitting  to  charce  upon  the  law 
of  manslaughter. — Harris  v.  State  (Tex.  O. 
App.)  1064. 

On  a  trial  for  assault  with  intent  to  aarder. 
an  instruction  on  adequate  cause  and  oooiiBC 


*  Point  annotated.    See  syllahna. 
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time  held  erroneous. — Cooper  t.  State  (Tex.  Or. 

App.)  loea 

Accidental  shooting  of  a  child  by  defendant 
while  shooting  deceased  held  admissible  as  res 
gestse,  but  not  to  show  defendant's  fiilt  in 
shooting  deceased. — Stevison  t.  State  (Tex.  Or. 
App.)  1072. 

In  homicide,  evidence  held  to  require  a  charge 
on  manslaughter. — Lewis  t.  State  (Tex.  Cr. 
App.)  1073. 

Fact  that  defendant  in  homicide  testifies  to  an 
alibi  does  not  justify  the  court  in  failing  to 
charge  on  manslaughter  when  that  issue  is  pre- 
sented.—Lewis  V.  State  (Tex.  Cr.  App.)  1073. 

I  10.   Aippeal  and  error. 

Error  u  sustaining  objections  to  questions 
asked  a  witness  on  a  trial  for  homicide  held 
harmless. — ^Tetterton  t.  Conunonwealth  (Kj.)  8. 

In  a  prosecution  for  homicide,  an  unnecessary 
and  improper  instruction  on  self-defense  held 
not  prejudicial  to  defendant. — Turner  t.  Com- 
monwealth (Ky.)  482. 

A  verdict  of  guilty  of  manslaughter  will  not 
be  disturbed  on  appeal  where  warranted  by  the 
state's  testimony,  although  defendant's  evidence 
would  have  justined  a  finding  of  justifiable  homi- 
cide.—Loyd  V.  State  (Tex.  Cr.  App.)  977. 

HOSPITALS. 

Agency  of  physician  in  charge,  see  "Principal 
and  Agent,"  t  1. 


HOTELS. 


See 


"Innkeepers." 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFL 

See  "Divorce";  "Dower";  "Marriage." 

Acts  of,  as  evidence  in  prosecution  for  crime, 

see  "Criminal  Law,"  (  10. 
Gon7i>etency     as    witnesses,    see     "Witnesses," 

8  1. 
Declarations    as   evidence    in    prosecution    for 

crime,  see  "Criminal  Law,"  i  9. 
Following  wife's  separate  funds  into  property 

levied     on     by    creditors     of    husband,     see 

"Tmsto."  i  3. 
Liability  of  widow  for  debts  of  deceased  hus- 
band, see  "Descent  and  Distribution,"  g  1. 
Kight  of  wife  to  sue  for  son's  enticement,  see 

•Tarent  and  Child." 
Rights  of  survivor,  see  "Homestead,"  {  2. 
Validity  of  contract  by  widow  to  pay  debt  of 

deceased  husband,  see  "Contracts,"  |  1. 

i   1.    MntiuU  rlsbts,  duties,  aad  IlsbUl- 
ties. 

*  Vendor  held  to  have  constituted  her  husband 
her  agent  in  the  sale  of  land,  and  to  be  bound 
by  bis  representations  as  to  boundaries. — Lain- 
bart  V.  Gabbard  (Ky.)  10. 

f  X.     Wife's  separate  estate. 

A  married  woman  is  not  liable  on  a  covenant 
of  warranty  contained  in  a  deed  signed  by  her 
conveying  nw  separate  estate. — Bell  y.  Bair 
(Ky.)  732. 

I  S.     Oominiiiiity  property. 

•The  presumption  is  that  property  purchased 
during  marriage  belongs  to  the  community,  and 
the  burden  of  proof  is  on  the  party  asserting 
the    contrary.— ^oopes   v.   Matnis    (Tex.    Civ. 

App.)  se. 


*  Polat  aaaotated.    See  syllabus. 


*A  wife's  contract  for  the  sale  of  community 
property  in  payment  of  community  debts  heU 
binding  on  her  and  on  her  children. — Hnghea 
V.  Landrum  (Tex.  Civ.  App.)  85. 

I   4.    Eatielas  and  alienating. 

In  an  action  for  alienation  of  affections,  evi- 
dence of  the  financial  ability  of  the  defendants, 
for  the  purpose  of  supporting  comi>ensatory 
damages,  should  be  limited  to  the  defendants' 
reputed  wealth  in  the  community. — ^Leavell  v. 
Leavell  (Mo.  App.)  65. 

*In  an  action  for  alienation  of  the  affections 
of  plaintiff's  husband,  punitive  damages  may  be 
allowed. — Leavell  v.  Leavell  (Mo.  App.)  55. 

Where  defendants  were  jointly  charged  with 
alienating  the  affections  of  plaintiff's  Dusband, 
she  was  entitled  to  prove  the  financial  standing 
of  one  of  the  defendants  for  the  purpose  of  sup- 
porting compensatory  damages. — \Leavell  v.  Lea- 
vell (Mo.  App.)  55. 

In  an  action  by  a  wife  for  the  alienation  of 
her  husband's  affections,  evidence  held  sufficient 
to  require  submission  of  the  case  to  the  jury. — 
Leavell  v.  Leavell  (Mo.  App.)  55. 

Where,  in  an  action  for  alienation  of  affec- 
tions, a  joint  liability  was  charged,  it  was  error 
for  the  court  to  omit  to  require  a  finding  of  con- 
spiracy or  joint  action  on  the  part  of  the  defend- 
ants in  order  to  sustain  a  verdict  for  plaintiff. — 
Leavell  ▼.  Leavell  (Mo.  App.)  65. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses  in  criminal  prosecutions, 
see  ''Criminal  Law,"  {  IL 

IMPAIRING  OBLIGATION  OP  CON- 
TRACT. 

See  "Constitutional  Law,"  {  B. 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error."  {  13i. 
Of  witness,  see  ''Witnesses,"   I  3. 

IMPLIED  CONTRACTS. 

See  "Work  and  Labor." 

IMPRISONMENT. 

See  "Arrest";  "False  Imprisonment." 
Habeas  corpus,  see  "Habeas  CJorpus." 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  liens." 

Public  improvements,  see  "Municipal  O>rpo- 
rations,"  H  5-8. 

Right  to  increase  of  value  caused  by  improve- 
ments, on  rescission  of  contract  of  sale  of 
realty,    see   "Vendor  and   Purchaser,"   $   2. 

One  who  bad  sold  lumber  used  for  improve- 
ments which  had  enhanced  the  value  of  land 
held  entitled  to  enforce  a  lien  therefor. — Burks' 
Adm'r  v.  Lane  Lumber  Co.  (Ky.)  686. 

•Circumstances  held  such  that  parties  who 
had  made  improvements  on  land  were  entitled 
to  a  lien  for  the  enhancement  in  value  by  rea- 
son of  the  improvements. — Burks'  Adm'r  v. 
Lane  Lumber  Co.  (Ky.)  686. 

A  grantee  on  vacation  of  the  deed  heUt 
entitled  to  recover  the  enhanced  vendable  value 
of  the  land  by  improvements  constructed  by  him 
in  good  faith.— Bell  t.  Bair  (Ky.)  782. 
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IMPUTED  NEGLIGENCE. 

See  "Negligence,"  1 8. 

INADEQUATE  DAMAGES. 

See  "Damages,"  I  4. 

INCOME. 

Income  tax,  see  "Taxation,"  §S  1,  2. 

INCORPORATION. 

See  "Corporations,"  i  1. 

INCUMBRANCES. 

On  property  of  intestate,  see  "Descent  and  Dis- 
tribution,^'  {    1. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraudulent  Oon- 
veyances,"  |  1. 

INDEMNITY. 

See  "Principal  and  Surety." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  S  1& 

INDIANS, 

Under  Act  March  S,  1803  (27  Stat.  645,  c. 
209)  {  16,  Act  March  2,  1895  (28  Stat.  939.  c 
189),  Act  June  10,  1896  (29  Stat.  339,  c.  398), 
Act  June  7,  1897  «0  Stat.  84.  c.  3),  Act  June 
28,  1898  (30  Stat.  6M,  c.  517)  1 21,  and  Act  Oong. 
July  1,  1902,  c  1375,  32  Stat.  718,  i  22,  the 
commission  of  the  five  civilized  tribes  held  to 
have  jurisdiction,  exclusive  of  the  courts,  to  de- 
termine whether  one  should  be  enrolled  as  a 
citizen  of  the  Cherokee  Nation,  and  whether  he 
should  participate  in  the  distribution  of  the 
property  of  the  Cherokee  tribe  of  Indiana.— 
Dick  V.  Ross  and.  T.)  664. 

The  legislation  authorizing  the  Dawes  Com- 
mission to  determine  citizenship  in  the  Five 
Nations  is  constitutional. — Dick  y.  Ross  (Ind. 
T.)  664. 

INDICTMENT  AND  INFORMATION. 

Agalntt  parOaUar  cUusea  of  parties. 

See  "Warehousemen." 

For  parfteular  offengea. 

See  "Burglary,"  §  2;  "Embezzlement":  "Lar- 
ceny," f  2;  ''Perjury."  i  1;  "Sodomy.* 

Against  liquor  laws,  see  "Intoxicating  Liq- 
uors,"  i  4. 

Against  lottery  laws,  see  "Lotteries,"  $  1. 

Illegal  issuance  of  warehouse  receipts,  see 
"Warehousemen." 

Removal  of  landmark,  see  "Boundaries,"  {  2. 

Violation  of  municipal  ordinances,  see  "Munici- 
pal Corporations,"  {  9. 

{    1.    Formal  reanlsltes  at  Indlutmeiit. 

•Under  White's  Ann.  Code  Cr.  Proc.  arts. 
439,  466,  565,  an  indictment  is  not  bad  be- 
cause not  siraed  by  the  foreman. — ^Kehoe  t. 
State  (Tex.  Or.  App.)  270. 


{  S.    Beqvlsitoe  and  snfielMiejr  of  aeea- 
■atloB. 

*To  render  an  indictment  good  by  following 
the  language  of  a  statute,  it  must  contain  a 
statement  of  every  fact  necessary  to  consti- 
tute the  offense.— Commonwealth  v.  Gregory 
(Ky.)  477. 

•Indictment:  charging  acts  to  have  been  done 
knowingly,  willfully,  and  feloniously,  A«Id  snf- 
fldent  without  the  use  of  the  word  "unlaw- 
fully."—State  ▼.  MiUer  (Mo.  Sup.)  377. 

Indictment  charging  "A.  and  B.,  a  firm," 
with  violating  the  local  option  law,  held  to 
charge  both  parties  with  aucn  violation. — Rawls 
V.  State  (Tex.  Cr.  App.)  1071. 

^  S.    Iseves,  proof,  and  Tarlaaee. 

On  a  proeecunon  for  otFering  to  br{|>e  an  ofB- 
cer,  AeM  that  there  was  no  variance  between 
the  language  charged  and  that  proved. — Bvans 
v.  State  (Tex.  Cr.  App.)  1060. 


I  4. 


BB  of  oSexae  lB«Imd*d  la 


•  Point  aanotatod.    9—  ajUaliBa. 


OoBTlctloa 
obarse. 

•Indictment  for  assault  with  intent  to  commit 
murder  in  the  first  degree  held  to  include  lesser 
offenses  by  implication  of  law. — Fuerst  r.  State 
(Tenn.)  ^. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  notCL  see 
"Bills  and  Notes,"  8  2. 

INFANTS. 

See  "Guardian  and  Ward";  "Parent  ana 
Child." 

Custody  and  support  on  divorce  of  parents,  see 
"Divorce,"  i  2. 

Injuries  to  minor  servant,  see  "Master  and 
Servant,"  8  2. 

Liquor  sales  to  minors,  see  "Intoxicating  Liq- 
uors,"   §  2. 

Opinion  evidence  as  to  compensation  of  guard- 
ian  ad  litem,  see  "Evidence,"  8  10. 

Prosecution  for  allowing  minor  to  play  on  b0- 
liard  table,  see  "Gaming." 

Sale  of  infants'  estates  in  remainder,  see  "Re 
mainders." 

I    1.    Property  and  eonTeyaneea. 

The  inherent  jurisdiction  of  chancery  as 
well  as  Shannon's  Code,  8  5072,  Md  to  au- 
thorise a  court  of  equity  to  order  die  leasine 
of  the  property  of  infants  for  a  term  beyond 
their  minority. — Ricardi  v.  Gaboury  (Tenn.i 
98. 

The  best  interest  of  infants  held  to  require 
the  leasing  of  their  property. — ^Bicardi  v. 
Gaboury  (Tenn.)  08. 

8  2.    Ooatraota. 

Contract  between  telegraph  company  and  in- 
fant for  transmission  of  certain  message  hfU 
a  contract  for  neceRsaries ;  and  a  stipulation  of 
the  contract  requiring  claims  for  damages  to  be 
presented  within  60  days  was  binding  on  the 
infant. — Western  Union  Telegraph  Co.  t.  Greer 
(Tenn.)  827. 

8  3.    Aottona. 

Remedy  of  a  minor  heir  for  error  In  tailing 
to  appoint  a  guardian  ad  litem  for  him  in 
proceedings  to  sell  land  for  the  payment  of 
debts  of  his  ancestor  is  by  appeal,  and  no; 
by  an  action  to  set  aside  the  sale. — Davidaoo 
T.  Marcum  (Ky.)  703. 

The  purchaser  of  land  at  a  judicial  sai* 
and  the  person  to  whom  he  assigned  his  bi'i 
held  not  bona  fide  purchasers  as  against  inter- 
ested minors,  within  Civ.  Code  Prac.  8  39L— 
Davidson  v.  Marcum  (Ky.)  703. 
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INFERIOR  COURTS. 

See  "Conrto,"  |  8. 

INHERITANCE. 

Sm  "Descent  and  DiBtribntion." 

INHERITANCE  TAX. 

See  "Taxation."  t  10. 

INJUNCTION. 

Becord  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  14. 

Remedy  for  defective  pleading  In  suit  to  restrain 
interference  with  road,  see  "Pleading,"  i  4. 

Bettratntng  particular  act»  or  prooeed<n0». 

See  "ExecaUon,"  i  3. 

Breach  of  mining  lease,  see  "Mines  and  Min- 
erals," {  1. 

Collection  of  tax,  see  "Taxation,"  |  7. 

Deprivation  of  riglit  to  attend  school,  se« 
"Schools  and  School  Districts,"  J  1. 

Interference  with  easement,  see  "Easements," 
8  2. 

Obstruction  in  street,  see  "Municipal  Corpora- 
tions," 8  10. 

Paying  out  municipal  funds,  see  "Municipal 
Corporations,"  |  12. 

f    1.    NatOTA  and  cvonada  la  seaMMtL 

Injunction  held  proper  remedy  to  compel  use 
of  screen  required  by  mining  lease. — Drake  v. 
Black  Diamond  Coal  &  Mining  Co.  (Ky.)  645. 

f    S.    Snbjeots  of  proteetlon  and  relief. 

'Where  a  seller  of  a  business  commits  a  breach 
of  his  agreement  not  to  engage  therein,  a  suit 
by  the  buyer  for  an  injunction  is  the  proper 
remedy. — W.  S.  Wolverton  &  Son  v.  Bruce 
&  Bott  (Ind.  T.)  1018. 

An  expelled  member  of  a  voluntary  live 
stock  exchange  held  not  entitled  to  an  in- 
junction to  restrain  other  members  from  re- 
fusing to  do  business  with  him,  in  accordance 
with  the  rules  of  the  exchange. — Oladish  v. 
Bridgeford  (Mo.  App.)  77. 

f    3.    Aetloas  for  InJvaetioBS. 

Where  property  was  conveyed  to  D.  subject 
to  a  restrictive  building  covenant,  he  was  a 
proper  party  to  a  suit  to  restrain  a  violation 
thereof,  though  he  swore  be  was  a  strawman 
and  did  not  know  who  the  owner  was. — Sanders 
V.  Dixon  (Mo.  App.)  677. 

An  assignee  of  a  note  secured  by  a  deed  of 
trust  on  certain  property  in  controversy  hfld 
not  a  necessary  party  to  a  suit  to  restrain  the 
construction  of  a  building  thereon,  alleged  to 
constitute  a  breach  of  a  building  covenant  run- 
ning with  the  land. — Sanders  v.  Dixon  (Mo. 
App.)  577. 

S   4.    Permaaeat   lajaaetloa    and    other 
relief. 

In  an  action  for  breach  of  a  restrictive  build- 
ing covenant,  a  judgment  directing  removal  of 
the  building  held  erroneous. — Sanders  v.  Dix- 
on (Mo.  App.)  677. 

In  a  suit  to  restrain  an  alleged  violation  of  a 
building  covenant,  a  finding  that  H.  was  a  real 
party  in  interest  held  justified.— fianders  v. 
I>ixon  (Mo.  App.)  577. 

In  a  suit  to  restrain  the  construction  of  a 
building,  alleged  to  constitute  a  breach  of  a 
building  covenant  running  with  the  land,  a 
contractor  for  the  construction  of  a  building 
held  not  a  necessary  party  to  the  suit. — Sanders 
V.  Dixon  (Mo.  App.)  o77. 


On  the  lapse  of  certain  bnilding  restrictions 
pending  suit  to  restrain  a  violation  thereof, 
complainants  held  only  entitled  to  damages  for 
breach  thereof. — Sanders  v.  Dixon  (Mo.  App.) 
577. 

INNKEEPERS. 

*In  an  action  against  a  hotel  company  as  a 
gratuitous  bailee  for  loss  of  property  of  a  guest, 
refusal  of  an  instruction  that  defendant  was 
bound  to  use  such  care  as  a  most  inattentive 
person  would  take  of  his  own  property  held  er- 
ror.— Horton  v.'  Terminal  Hotel  &  Arcade  Co. 
(Mo.  App.)  363. 

*A  complaint  in  an  action  by  a  guest  against 
a  hotel  company,  for  loss  of  property,  htM 
to  state  a  sufficient  cause  of  action  against 
defendant  as  a  gratuitous  bailee. — Horton  v. 
Terminal  Hotel  &  Arcade  Co.  (Mo.  App.)  363. 

*A  hotel  company  Tteld  liable  for  the  loss  of 
jewelry  belonging  to  a  guest  only  as  a  gra- 
tuitous bailee. — Horton  v.  Terminal  Hotel  & 
Arcade  Co.  (Mo.  App.)  368. 

*A  hotel  keeper,  having  provided  a  safe  for 
the  deposit  of  valuables,  and  given  notice  there- 
of, under  Kev.  St.  1809,  §  7578,  held  not  li- 
able as  an  innkeeper  for  the  loss  of  jewelry 
not  left  by  a  guest  for  deposit  therein. — -Horton 
V.  Terminal  Hotel  &  Arcade  C!o.  (Mo.  App.) 
363. 

IN  PAIS. 

Estoppel,  see  "I^stoppel,"  |  1, 

INSANE  PERSONS. 

Opinion  evidence  as  to  sanity  on  prosecution  tor 
crime,  see  "Criminal  Law,"  {  11. 

INSOLVENCY. 


See   "Assignments 

"Bankruptcy." 
Of  corporation,  see 


for   Benefit   of  Creditors"; 
"Corporations,"  {  4. 


*  Poiat  aaaotated.    See  syllaliaa. 


INSPECTION. 

Of  food,  see  "Food." 

Of  lumber,  see  "Logs  and  Logging." 

An  ordinance  held  to  deprive  milk  venders  of 
no  constitutional  right  because  providing  for 
analysis  by  the  city  chemist. — City  of  St.  Louis 
V.  Liessing  (Mo.  Sup.)  611. 

An  ordinance  requiring  milk  venders  to  reg- 
ister and  pay  a  registration  fee  of  $1  held  not 
to  impose  a  tax,  but  merely  an  inspection  fee. 
— City  of  St.  Louis  v.  Grofeman  Dairy  Co. 
(Mo.  Sup.)  617. 

A  city's  charter  held  to  authorize  reasonable 

regulations  for  inspection  of  milk  offered  for 
sale,  and  exaction  of  a  reasonable  inspection 
fee. — City  of  St.  Louis  v.  Orafeman  Dairy  Co. 
(Mo.  Sup.)  617. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  gS  2-11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
H  20-22;  'homicide,"  i  9. 

INSURANCE. 

Aider  of  defects  In  petition  in  action  on  policy 
by  verdict,  see  "Pleading,"  |  8. 

Construction  of  statutes  in  general,  see  "Stat- 
utes," 8  3. 

Imposition  of  license  on  insurance  agente  as 
regulation  of  commerce,  see  "Commerce,"  1 1. 
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Joinder  of  causes  of  action  on  policy,  see  "Ac- 
tion," §  2. 

Laws  requiring  licenses  for  agents  of  foreign 
insurance  companies  as  contravening  consti- 
tutional provision  relating  to  equal  protection 
of  tlie  laws,  see  "Constitutional  Law,"  {  5. 

Laws  requiring  licenses  for  agents  of  foreign 
insurance  companies  as  contravening  consti- 
tutional provision  relating  to  privileges  and 
immnnitiea,  see  "Constitutional  Law,"  |  4. 

Reformation  of  policy,  see  "Reformation  of  In- 
struments," $$  1,  2. 

t   !•    Oontrel  and  r«KvltttioB  ia  seaeraL 

Act  Jan.  23,  1905,  prohibiting  trust  corpo- 
rations from  doing  business  in  Arkansas,  held 
to  apply  to  a  foreign  insurance  corporation 
which  was  a  member  of  a  trust  organized  to  fix 
rates  anywhere,  though  not  in  Arkansas,  from 
doing  business  in  that  state. — Hartford  Fire 
Ins.  Co.  V.  State  (Ark.)  42. 

Act  Jan.  23,  1905,  prohibiting  corporations, 
foreign  and  domestic,  members  of  a  trust,  pool, 
or  a^eement,  to  fix  prices  from  doing  business 
within  the  state,  held  within  the  power  of  the 
Legislature  as  to  foreign  insurance  companies. 
—Hartford  Fire  Ins.  Co.  v.  State  (Ark.)  42. 

A  claim  on  a  fire  policy  accrues  within  tha 
meaning  of  Sand.  &  H.  Dig.  SS  4124,  4127, 
4130,  requiring  insurance  companies  to  give 
bond  conditioned  for  the  payment  of  claims 
etc.,  when  the  loss  by  fire  occurs. — United 
States  Fidelity  &  Guaranty  Co.  v.  Fultz  (Ark.) 
93. 

Guaranty  bond  given  by  Insurance  company 
in  pursuance  of  Sand.  &  H.  Di^.  g  4124 
held  to  cover  a  certain  fire  loss  occurring  during 
the  year  for  which  it  was  given,  although  it  was 
not  approved  until  after  the  occurrence  of 
such  loss. — United  States  Fidelity  &  Guaranty 
Co.  V.  Fultz  (Ark.)  93. 

Liability  of  sureties  on  insurance  guaranty 
bond  given  in  pursuance  of  Sand  &  H.  Dig. 
{  412i  held  not  affected  by  the  existence  of 
a  bond  previously  given  by  the  insurance  com- 
pany.— United  States  Fidelity  &  Guaranty 
Co.  v.  Fultz  (Ark.)  93. 

Ky.  St  1903,  §§  627,  753,  761,  held  not  to 
require  licenses  for  agents  of  domestic  in- 
surance companies  (sections  620,  634.  681,  694). 
—Commonwealth  v.  Gregory  (Ky.)  168. 

Under  Ky.  St  1903,  §  656.  a  life  insurance 
company  held  not  subject  to  fine  for  the  act  of 
its  agent  in  giving  a  rebate  on  a  premium,  not 
authorized  or  assented  to  by  it. — Equitable  Life 
Assur.  Soc.  V.  Commonwealth  (Ky.)  537,  538; 
Home  Life  Ins.  Co.  v.  Same  (Ky.)  538. 

I   S.    Inanraaoe  aseata  aad  brokers. 

Acts  of  agent  held  not  to  render  him  liable 
for  the  amount  of  loss  under  the  policy. — 
Scotttsh-Union  &  National  Ins.  Co.  v.  Andrews 
&  Matthews  (Tex.  Civ.  App.)  419. 

(  3.     The  ooatraot  la  geaeral. 

Where  a  fire  had  begun  in  a  building  contain- 
ing merchandise  before  the  expiration  of  the 
policy  insuring  the  merchandise,  and  it  was  im- 
possible to  save  the  merchandise  from  loss,  the 
loss  occurred  during  the  lite  of  the  policy. — 
Rochester-German  Ins.  Co.  v.  Peaslee-Gaul- 
bert  Oo.  (Ky.)  3. 

Facts  held  insufficient  to  show  an  acceptance 
ot  a  policy  intended  for  conditional  delivery 
only. —  Mtna.  Life  Ins.  Co.  v.  Hocker  (Tex. 
Civ.  App.)  26. 

A  life  policy  lield  not  binding  on  the  insured 
because  not  countersigned  by  the  policy  writer 
in  the  lifetime  of  the  insured. — Dickey  v.  Con- 
tinental Casualty  Oo.  (Tex.  Oiv.  App.)  436. 


A  verbal  contract  of  insurance  Md  not  ooo- 
Bummated  during  the  lifetime  ot  the  insnred. 
— Dickey  v.  Continental  Casualty  Oo.  (Tex. 
Oiv.  App.)  436. 

An  insurer  insuring  an  employer  against 
damages  for  injuries  to  its  employes  held  not 
required  to  be  a  party  in  an  action  against  the 
employer. — Texas  Short  Line  Ry.  Co.  t.  Way- 
mire  (Tex.  Civ.  App.)  452. 

{  4.  Asslgaaieat  or  otker  transfer  of 
pollojr. 

'Under  the  charter  of  a  life  insurance  com- 
pany k«l<l  that  a  policy  for  benefit  of  insured's 
wife  and  children  cannot,  on  its  becoming  a 
paid-up  policy,  be  assigned  without  consent  of 
the  beneficiaries  to  the  company  as  secnrity  for 
its  loan  to  insured. — ^Mntnal  Life  Ins.  Co.  v. 
Twyman  (Ky.)  178. 

The  right  of  the  insured  to  transfer  policy 
cannot  be  affected  by  acts  of  the  insorer  sub- 
sequent to  the  issuance  of  the  policy. — Scottish- 
Union  &  National  Ins.  Co.  v.  Andrews  k 
Matthews  (Tex.  Oiv.  App.)  419. 

i  5.  AToidanoe  of  pollejr  for  aaisrepre- 
seatation,  fraad,  or  breaoh  of 
warraatjr  or  ooaditlea. 

Hie  words,  "injuries  or  woonds,"  and  th< 
words,  "otherwise  injured,"  in  an  applicatioa 
for  accident  insurance,  held  only  to  refer  to 
such  serious  wounds  or  injuries  not  Bpecifi«d 
as  might  affect  the  risk  taken  by  insurer  in  in- 
suring against  accidents. — ^Trenton  v.  North 
American  Ace.  Ins.  C!o.  (Tex.  Civ.  App.)  276. 

i  6.  Forfeitare  of  pollejr  for  breaeh  of 
proaUsBory  irarraaty,  eoveaaat, 
or  eoadltloa  snbsoQaeat. 

'Forfeiture  clauses  will  be  constmed  most 
strongly  against  the  insurer. — Scottisb-Uiiioii 
&  National  Ins.  Co.  v.  Andrews  &  Matthews 
(Tex.  ClT.  App.)  419. 

Facts  reviewed,  and  held  that  insored  com- 
plied with  the  condition  in  his  policy  to  keep 
a  set  of  books  clearly  presenting  a  complete 
record  of  business  transacted. — Scottish-t'nioD 
&  National  Ins.  Co.  t.  Andrews  ft  Matthews 
(Tex.  OiT.  App.)  419. 

*A  clause  prohibiting  the  assignment  of  t 
policy  does  not  prohibit  its  transfer  as  col- 
lateral security. — Scottish-Union  &  National 
Ins.  Co.  V.  Andrews  &.  Matthews  (Tex.  Cir. 
App.)  419. 

f  7.  Estoppel,  walTer,  or  aaioe^eats 
alfeotiaK  right  to  avoid  or  for* 
felt  polloy. 

An  insurer  held  not  estopped  from  proving 
that  the  policy  correctly  stated  the  coatracc— 
.^tna  Ins.  Oo.  v.  Brannon  (Tex.  Sup.)  1057. 

{  8.     Risks  aad  saases  of  loss. 

'Suicide  by  insured  while  unconscious  that 
he  was  taking  his  life,  owing  to  mental  disease. 
held  not  suicide  withm  a  clause  of  the  polii.7 
exempting  the  insurer  from  liability  therefor. 
— Masonic  Life  Ass'n  of .  Western  New  York 
V.  PoUard's  Guardian  (Ky.)  219. 

*SeIf-inflicted  death  of  an  Insured  when  h'- 
had  mind  enough  to  know  that  the  act  wooM 
probably  result  in  death  held  suicide  within  a 
clause  of  the  policy  exempting  insurer  from 
liability  for  death  by  suicide. — Masonic  Lif* 
Ass'n  of  Western  New  York  r.  Pollard's 
Guardian  iKy.)  219. 

{   0.    Ezteat  of  loss  and  llablUty  of  la« 


*  Point  aanotated.    See  syllabas. 


Under  a  marine  insurance  policy,  ieU  a 
deduction  of  a  third  was  to  be  made  from  a 
claim  for  repairs  necessitated  by  an  accident  tro 
years   after   the   date   of   the  vessel's  original 
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custom   home  survey. — ^Provldence-Wa8hinj:ton 
Ins.  Co.  ▼.  Padncah  Towing  Co.  (E^y.)  722. 

i  10.   Hotlee  and  proof  of  loss. 

*Proof8  of  losa  haTing  been  waiTed  by  in- 
surer, it  wag  not  thereafter  entitled  to  reqaire 
the  same. — ^Burgess  ▼.  Mercantile  Town  Mut 
Ins.  Co.  (Mo.  App.)  568. 

*In  an  action  on  a  fire  policy,  facts  held  suf- 
ficient to  justify  a  finding  that  the  require- 
ment of  proofs  of  loss  mid  been  waiyed. — 
Burgess  t.  Mercantile  Town  Mut.  Ins.  Co. 
(Mo.  App.)  568. 

'Conditions  of  a  policy  requiring  notice  and 
proof  of  loss  may  be  waived,  either  expressly, 
or  by  conduct  evidencing  a  recognition  of  lia- 
bility, or  a  denial  of  liability  exclusiveb;  for 
other  reasons. — ^Burgess  v.  Mercantile  Town 
Mut.  Ins.  Co.  (Mo.  App.)  568. 

*Proof  of  compliance  with  conditions  of  a 
policy,  requiring  immediate  notice  and  proofs 
of  loss,  or  a  waiver  of  such  requirements  by  the 
insurance  company,  is  required  to  justify  a  re- 
covery on  the  policy. — Burgess  v.  Mercantile 
Town  Mut.  Ins.  Co.  (Mo.  App.)  568. 

{11.   Blaeht  to  pvooeeda. 

Independently  of,  as  well  as  under,  the  char- 
ter of  a  life  insurance  company,  held  that  a 
paid-up  policy,  payable  to  insured's  wife  and 
children,  could  not,  under  the  pledge  of  it  by 
insured  to  the  company,  be  forfeited  at  its 
surrender  value  for  payment  of  the  debt.^ 
Mutual  Life  Ins.  Co.  v.  Twyman  (Ky.)  178. 

A  trust  document  executed  by  insured  in  a 
life  policy  held  valid  as  a  change  of  beneficiary 
without  the  consent  of  the  insurer. — ^Howe  v. 
FIdeUty  Trust  Co.  (Ky.)  521. 

1 12.   Panaeai    or    dlaoharca,    aoatribn- 
tiom,  and  rabvosatloii. 

A  payment  of  a  life  policy  to  the  designated 
beneficiary  held  valid  as  against  insured's  repre- 
sentative.— Metropolitan  Life  Ins.  Co.  v.  Louis- 
ville Trust. Co.  (Ky.)  268. 

{13.  Aettomi  oa  pollctea. 

A  return  of  service  on  a  mutual  insurance 
company,  under  Rev.  St.  1899,  {  8092,  show- 
ing service  on  the  secretary  at  defendant's 
"usual  business  office,"  held  fatally  defective. — 
Thomasson  v.  Mercantile  Town  Mut  Ins.  Co. 
(Mo.  App.)  564;  Thomason  v.  Same  (Mo.  App.) 
1135. 

In  an  action  on  a  fire  policy,  a  special  find- 
ing that  notice  of  loss,  as  tetquired  by  the 
policy,  had  been  given  or  waived,  held  not 
required. — Burgess  v.  Mercantile  Town  Mut. 
Ins.  Co.  (Mo.  App.)  568. 

In  an  action  on  a  policy,  a  finding  of  waiver 
of  jiroofs  of  loss  held  not  objectionable  in  that 
a  certain  letter  on  which  the  finding  was  based 
apart  from  the  evidence  of  facts  referred  to 
therein  was  sufficient  to  establish  a  waiver. — 
Bnrgess  v.  Mercantile  Town  Mut.  Ins.  Co.  (Mo. 
App.)  568. 

*In  an  action  on  a  policy,  a  waiver  of  notice 
of  proof  of  loss  may  be  shown  under  an  alle- 
gation of  full  performance  of  precedent  condi- 
tions on  tile  ^rt  of  the  assured,  contained  in 
the  petition.— burgess  v.  Mercantile  Town  Mut 
Ins.  Co.  (Mo.  App.)  568. 

The  question  whether  an  agent  of  an  insurer 
assented  to  the  insurance  of  property  while  in 
a  particular  building  must  be  determined  from 
what  he  said  and  did  in  the  negotiations. — Mtaa, 
Ins.  Co.  V.  Brannon  (Tex.  Sup.)  1057. 

In  an  action  on  an  accident  policy,  whether 

Slain  tiff's  failure  to  disclose  the  fact  that  he 
ad   suffered    from   a    mashed   foot   or   injured 
finger  constituted  a  breach  of  warranty  held  for 


*  Point  annotated.    8eo  syllaliBB. 


the  jury. — Trenton  t.    North    American    Ace. 
Ins.  Co.  (Tex.  Civ.  App.)  276. 

A  stipulation  in  «  policy  insuring  an  em- 
ployer against  damage  for  injuries  to  its  em- 
ployfis  held  not  waived  by  the  act  of  the  in- 
surer. — ^Texas  Short  Line  Ey.  Co.  v.  Way- 
mire  (Tex.  Civ.  App.)  452. 

{  14.  Mntnal  boneflt  Insvranoe. 

*A  benefit  certificate  payable  "as  directed  by 
the  will"  held  to  pass  by  the  member's  will 
bequeathing  money  to  be  derived  from  his  life 
insurance. — Jacob  v.  Jacob's  Ex'r  (Ky.)  246. 

ESvidence  held  to  sustain  a  finding  that  a  bene- 
fit certificate  was  not  changed  by  the  member 
so  as  to  be  payable  to  his  children.— Jacob  v. 
Jacob's  Ex'r  (Ky.)  246. 

*Bight  to  change  beneficiary  in  a  benefit 
certificate  stated.— Grand  Lodge,  A.  O.  U.  W. 
of  Missouri  v.  O'Malley  (Mo.  App.)  68. 

*A  beneficiary,  paying  assessments  till 
change  of  beneficiaries,  held  entitled  to  be 
reimbursed  from  the  benefits. — Grand  Lodge, 
A.  O.  TJ.  W.  of  Missouri  v.  O'Malley  (Mo. 
App.)  68. 

*Mere  payment  of  assessments  by  the  bene- 
ficiary held  not  to  estop  the  member  to  make 
a  change  of  beneficiaries.— Grand  Lodge,  A. 
O.  U.  W.  of  Missouri  v.  O'Malley  (Mo.  App.) 
68. 

The  laws  of  a  beneficial  association  held 
anbstantially  complied  with,  so  as  to  effectuate 
a  change  of  beneficiaries. — Grand  Lodge,  A. 
O.  U.  W.  of  Missouri  v.  O'Malley  (Mo.  App.) 

es. 

*A  policy  issued  by  a  mutual  benefit  associa- 
tion held  to  maiie  its  constitation  and  by-laws 
a  part  thereof. — Pearson  v.  Knight  Templars' 
&  Masons'  Life  Indemnity  Ins.  Co.  (Mo.  App.) 
588. 

*A  beneficiary  association  held  not  authorized 
to  materially  increase  the  cost  of  insurance. — 
Pearson  v.  Knight  Templars'  &  Masons'  Life 
Indemnity  Ins.  Co.  (Mo.  App.)  588. 

*A  beneficiary  association  has  no  authority 
to  modify  materially  the  contract  of  insurance 
without  the  assent  of  the  member. — Pearson  v. 
Knight  Templars'  &  Masons'  Life  Indemnity 
Ins.  Co.  (Mo.  App.)  588. 

Assessments  paid  to  a  mutual  benefit  asso- 
ciation by  a  member  held  not  subject  to  assess- 
ments until  they  aggregate  a  specified  sum, 
made  the  unit  of  assessment, — Pearson  v. 
Knight  Templars'  &  Masons'  Life  Indemnify 
Ins.  Co.  (Mo.  App.)  588. 

A  policy  issued  by  a  mutual  benefit  associa- 
tion construed,  and  held  to  bind  it  to  pay  a 
specified  sum  and  all  sums  paid  in  assess- 
ments.— Pearson  v.  Knight  Templars'  &  Ma- 
sons' Life  Indemnity  Ins.  Co.  (Mo.  App.)  588. 

A  member  of  a  mutual  benefit  association  can- 
not, when  mentally  incapacitated,  change  the 
beneficiary. — Sovereign  Camp,  Woodmen  of  the 
World,  V.  Wood  (Mo.  App.)  891. 

In  a  controversy  between  rival  claimants  to 
the  proceeds  of  a  death  benefit  certificate,  a 
certain  claim,  pleaded  by  one  of  the'  claimants. 
held  immaterial. — Sovereign  Camp,  Woodmen  of 
the  World,  v.  Wood  (Mo.  App.)  891. 

*A  beneficiary  in  a  mutual  benefit  society  is 
without  a  vested  Interest  in  the  policy. — ^Alfsen 
V.  Crouch  (Tenn.)  329. 

*A  benefit  certificate  surrendered  by  insured 
during  his  lifetime  held  functus  officio. — ^Alfsen 
▼.  Crouch  (Tenn.)  329. 

A  provision  of  the  constitution  or  by-lawg  of 
a   mutual    benefit   society,    limiting   Uie    bene- 
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ficiaries  to  particular  clasaeB  of  persons,  may  be 
waived  bv  the  society. — Alfsen  t.  Crouch 
(Tenn.)  3^. 

INTENT. 

Oriminal,  see  "Homicide,"  {  2.  . 

EVaudulent,  see  "Fraudulent  CooTeyancM,"  1 1. 

INTEREST. 

See  "Usury." 

On  partleular  cUtutes  of  UabUUiet. 

Partnership  funds,  see  "Partnership,"  t  8. 
Taxes,  see  "Taxation,"  {!  6,  9. 

Pecuniary  tnterett  in  portioulcir  (ubjeett. 
See  "Pledges." 

Effect  as  to  credibility    of  witness,  see  "Wit- 
nesses," {  8. 

(    1.    Rights  and  liabilities  la  ceneraL 

TJnliquidated  demand  of  water  company  for 
value  of  water  furnished  to  a  city  held  not 
to  bear  interest  until  institution  of  suit — 
Harrodsbnrtr  Water  Co.  T.  City  of  Harrods- 
burg  fKy.)  728. 

I  2.     Tlma  and  eompntatloa. 

*Rule  for  computing  interest  in  case  of  par- 
tial payments  stated. — Hawkins  v.  Merchants' 
&  Mechanics'  Loan  &  Building  Ass'n  (Ky.) 
197. 

The  provisions  of  Ky.  St  1903,  {{  4170, 
4174,  held  to  provide  a  rate  of  interest  after 
execution  is  issued,  and  not  before  judgment — 
Licking  Valley  BIdg.  Ass'n  No.  3  v.  Common- 
wealth (Ky.)  682. 

♦Under  Civ.  Code  Prac.  S  640,  payment  into 
court  by  defendant  of  the  correct  amount  due 
stops  the  running  of  interest  and  costs. — 
Harrodsburg  Water  Co.  v.  City  of  Harrodsburg 
(Ky.)  729. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  1. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  {  19. 

INTERNATIONAL  LAW. 

See  "Aliens." 

INTERPLEADER. 

{   1.    Proeeedlnss  and  relief. 

♦Where  a  bank  is  liable  to  be  vexed  by  suits 
by  different  claimants  to  a  certificate  of  deposit, 
equity  has  jurisdiction  of  an  action  of  intpr- 
pleader. — Harris  Banking  Co.  v.  Milier  (Mo. 
Sup.)  629. 

In  interplender  costs  held  properly  taxed 
aeainst  the  defeated  party. — Sovereign  Camp, 
Woodmen  of  the  World,  v.  Wood  (Mo.  App.) 
891. 

INTERPRETERS. 

Impeachment   of   witness    br    affidavit    taken 
through  interpreter,  see  "Witnesses,"  t  3. 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In   attachment  proceedings,  see  "Attachment," 
J  2. 


*  Point  annotated.    Bee  ■jllatraa. 


INTESTACY.       ' 

See  "Descent  and  Distribution.'* 

INTOXICATING  LIQUORS. 

Evidence  of  other  offenses  on  prosecatioB  for 
violation  of  liquor  laws,  see  "Criminal  Law." 
§7. 

Instrnctiona  in  general  on  trial  for  violation  of 
liquor  laws,  see  "Criminal  Law,"  |  21. 

Prosecution  for  selling  on  Sunday,  see  "Son- 
day." 

Regulation  of  commerce,  see  "Commerce,"  f  1. 

Requisites  and  sufficiency  in  general  of  indict- 
ment for  offense  against  liquor  laws,  see  "In- 
dictment and  Information,"  {  2. 

f    I.    Irftoal  option. 

Under  Const  i  61,  and  Ky.  St  1903.  <  2554. 
held  that  the  county  court  of  the  county  in 
which  lies  the  greater  part  of  a  town  may  order 
a  local  option  election  therein. — Early  t.  Rains 
(Ky.)  2^. 

Under  Const  «  6,  147:  Ky.  St  1903.  {  I486, 
as  amended  by  Acts  1904,  p.  31.  c  6;  and  Ky. 
St.  1903,  H  1490, 1495,  held  that  a  local  option 
election  in  an  incorporated  town  at  a  time 
other  than  the  general  election  is  void  where  no 
special  registration  was  ordered. — Elarly  t. 
Rains  (KyJ  289. 

The  fourth  publication  of  notice  required  to 
put  local  option  in  effect  having  lieen  poblisbed 
In  the  first  issue  of  the  paper  next  aacceeding 
a  mandate  issned  at  the  earliest  date  poaaible, 
under  Rev.  St.  1895,  arts.  1029-1030,  on  dis- 
missal of  an  appeal  from  a  Judgment  dis- 
missing a  suit  to  restrain  further  publication, 
etc.,  such  notices  were  continuous. — Ex  parte 
Gill  (Tex.  Cr.  App.)  272. 

♦Where  the  order  putting  local  option  into 
effect  is  not  published  for  four  successive  weeks. 
the  publication  is  insufficient  to  give  effect  to 
the  law.— Moss  v.  State  (Tex.  Cr.  App.)  833; 
Johnson  ▼.  Same  (Tex.  Cr.  App.)  834;  Stephens 
V.  Same,  Id.;  Ellis  r.  Same  (Tex.  O.  App.)  97-1. 

Failure  to  immediately  publish  order  putting 
local  option  into  effect  hdd  not  to  vitiate  the 
order,  but  to  merely  postpone  the  talcing  effect 
of  the  law. — ^Rawls  ▼.  State  (Tex.  Cr.  App.) 
1071. 

I  2.     Iileenses  and  taxes. 

♦Appeals  to  the  circuit  court  from  orders 
of  the  county  court  denying  a  liqnor  license 
must  be  tried  on  the  evidence  heard  in  the 
county  court — Holmes  t.  Robertson  Gonnty 
Court  (Ky.)  106. 

♦A  seller  of  intoxicating  liquors  held  not 
liable  on  his  bond  for  the  giving  of  liqaor  to 
a  minor  in  his  place  of  bu.<iine8s  by  a  third 
person. — Holly  v.  Simmons  (Tex.  Sup.)  776. 

In  an  action  on  a  liquor  bond  for  a  sale  of 
liquor  to  a  minor,  plaintiff  held  entitled  to  re- 
cover under  proof  of  any  one  pf  the  several 
breaches  of  the  liqnor  bond  counted  on. — Wake- 
ham  V.  Price  (Tex.  Civ.  App.)  1093. 

In  an  action  on  a  liquor  bond  for  a  sale  to  a 
minor,  an  instruction  held  erroneous  as  liable 
to  lead  the  jury  to  believe  that  plaintiff  must 
have  proved  all  the  several  breaches  of  the  bond 
alleged. — Wakeham  t.  Price  (Tex.   Civ.  App.> 

In  an  action  on  a  liquor  bond  for  a  aale  tt 
a  minor,  the  use,  in  an  instruction,  of  the  wonl 
"knowingly,"  to  qualify  the  word  "permit,"  use«J 
in  the  statute,  making  it  a  breach  of  the  bond 
to  permit  a  minor  to  enter  or  remain  in  a 
saloon,  is  error. — Wakeham  t.  Price  (Tex.  Gv. 
App.)  10»8 
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I  8.     O^eaaas. 

*A  sale  as  a  beverage,  without  license,  of  any 
compound  containing  aloohol,  is  nnlawfnl. — 
Bradaliaw  t.  State  (Ark.)  1051. 

A  certain  sale  of  liqnor  shipped  into  a  local 
option  territory  Iteld  not  within  Ky.  St.  1903, 
i  2557b,  sabd.  4,  prohibiting  C.  O.  D.  ship- 
ments into  local  option  territory. — Doores  t. 
CJommonwealth   (Ky.)    162,  164. 

Certain  act  ot  person  selling  liquor  to 
another,  who  lived  within  local  opnon  territoryj 
held  not  a  trick  or  device  to  evade  the  local 
option  law  within  the  prohibition  of  E^.  St. 
1903,  <  2570. — Doores  t.  Ck>mmonwealth  (Ky.) 
162,  164. 

*A  sale  of  liquor  by  a  distiller  held  not  a 
violation  of  th^  local  option  law  (Ky.  St  1903, 
I  2558).— Howard  v.  Commonwealth  (Ky.)  256. 

One  selling  liquors  without  a  license  held 
■abject  to  prosecution  either  under  the  general 
law  (Ky.  St.  1903,  {  1304),  or  under  the  local 
option  law,  put  in  effect  at  the  place  of  sale, 
under  section  2554. — Commonwealth  ▼.  Bar- 
bour (Ky.)  479. 

•Under  Ky.  St.  1908,  $  2570,  certain  sale  of 
beer  held  consummated  within  local  option 
territory,  notwittistanding  attempted  evasion  of 
law.— Commonwealth  v.  Adair  (Ky.)  1130. 

*SaIe  of  liquor  hM  consummated  within  local 
option  territory. — Adair  v.  Commonwealth  (Ky.) 
1132. 

Wholesaler  handling  products  of  a  brewer  on 
his  own  account  held  not  within  the  protection 
accorded  to  manufacturers  by  Act  March  22, 
1904  (Laws  1904,  p.  160,  c.  76),  relative  to  the 
Bale  of  liquor  in  local  option  territory. — ^Adair 
V.  Commonwealth  (Ky.)  1132. 

•Rev.  St.  1899,  f  2243,  provides  for  the  pun- 
ishment of  a  dramshop  keeper,  without  license, 
who  keeps  his  dramshop  open  on  Sunday. — 
State  V.  Meagher  (Mo.  App.)  595. 

•Certain  sale  of  liquor  held  consummated  in 
a  foreign  state  where  the  liqnor  was  deliv- 
ered to  the  carrier  for  the  consignee,  and  de- 
'  fendant  who  took  the  order  was  not  guiltf  of 
violating  the  local  option  law. — Donley  v.  State 
(Tex.  Cr.  App.)  663. 

Certain  shipment  of  liquor  held  an  interstate 
shipment,  and  defendant  could  not  be  con- 
victed of  violating  the  local  option  law. — Don- 
1^  V.  State  (Tex.  Cr.  App.)  5M. 

•A  member  of  a  firm  engaged  in  the  sale 
of  spirituous  liquors  held  individually  liable  for 
keeping  his  place  of  business  open  on  Sunday. — 
Morris  v.  State  (Tex.  Cr.  App.)  832. 

*A  sale  of  whisky  pursuant  to  an  order  by 
an  agent  in  a  local  option  district  held  not  to 
have  occurred  in  the  district. — Coats  v.  State 
(Tex.  Cr.  App.)  838. 

That  election  is  voidable  held  no  defense  to  a 
prosecution  for  keeping  a  saloon  open  on  elec- 
tion day,  under  Pen.  Code  1895,  art.  185. — 
Sadler  v.  State  (Tex.  Cr.  App.)  974. 

Facts  held  to  show  a  sale  in  violation  of  the 
local  option  law. — Holman  v.  State  (Tex.  Cr. 
App.)  977. 

The  fact  that  defendant  is  running  a  place  at 
which  liqnor  is  sold'  does  not  make  him  guilty 
of  violating  the  local  option  law,  where  the 
sale  complained  of  is  actually  made  by  someone 
else. — Bawls  v.  State  (Tex.  Cr.  App.)  1071. 

I  4.  _   Criminal  prosecntlons. 

Evidence  on  a  prosecution  for  keeping  open 
a  tippling  shop  on  Sunday  in  violation  of  Rev. 
St.  1899,  {  2243,  held  insufficient  to  support  a 
conviction. — State  v.  Meagher  (Mo.  App.)  695. 


An  instruction  on  a  trial  for  violating  the 
local  option  law,  that  the  local  option  law  was 
in  effect  in  the  county  held  not  erroneous. — 
Kehoe  v.  State  (Tex.  Ce.  App.)  270. 

On  a  prosecution  for  violating  the  local  option 
law,  evidence  held  to  support  a  conviction. — 
Cook  V.  State  (Tex.  Cr.  App.)  641;  Hoyt  v. 
Same  (Tex.  Cr.  App.)  1082. 

Bzclnsion  of  evidence  on  prosecution  for  vio- 
lating local  option  law  held  not  error. — Cook  v. 
State  (Tex.  Or.  App.)  641. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  facts  held  to  justify  an 
instruction  that,  if  the  transaction  was  a  mere 
subterfuge  to  evade  an  unlawful  sale,  defendant 
was  guilty. — Buckner  v.  State  (T^.  Cr.  App.) 
829. 

Evidence  held  to  sustain  a  conviction  of  a 
liqnor  dealer  for  keeping  open  on  Sunday. — 
Morris  v.  State  (Tex.  Cr.  App.)  832. 

An  indictment  alleging  an  illegal  sale  of 
liqaor  is  not  supported  by  proof  of  soliciting 
or  receiving  ordeta  for  such  a  sale. — Potts  v. 
State  (Tex.  Cr.  App.)  835. 

•Evidence  of  a  sale  of  "beer"  is  insufficient 
to  sustain  a  conviction  of  violating  the  local 
option  law  in  the  absence  of  evidence  that  it 
was  intoxicating. — Potts  v.  State  (Tex.  Cr. 
App.)  835. 

•Evidence  of  a  sale  of  beer,  without  proof  of 
its  character,  is  not  proof  of  a  sale  of  an 
Intoxicant — Potts  v.  State  (Tex.  Cr.  App.)  836. 

Charge  in  prosecution  for  violation  of  local 
option  law  held  warranted  Inr  the  evidence. — 
Gee  V.  State  (Tex.  Cr.  App.)  1078. 

Issue  on  prosecution  for  violation  of  local 
option  law  held  not  presented  by  the  evidence. — 
Gtee  V.  State  (Tex.  Cr.  App.)  1078. 

(  5.     Civil  damage  laws. 

•The  statute  authorizing  a  recovery  of  liqui- 
dated damages  by  the  person  aggrieved  in  case 
of  a  breach  of  a  liquor  dealer's  bond  is  penal 
in  its  nature,  and  should  be  strictly  oonstrued. 
— Cfaoate  V.  Vlha  (Tex.  Civ.  App.)  1082. 

Petition  for  breach  of  liquor  dealer's  bond  by 
sale  of  liqnor  to  minor  heid  insufficient  in  failing 
to  show  any  right  in  plaintitC  to  control  the 
minor's  actions. — Choate  v.  Vlha  (Tex.  CHv. 
App.)  1082. 

In  an  action  on  a  liquor  bond  for  a  sale  of 
liquor  to  a  minor,  evidence  that  on  one  occasion 
plaintiff's  minor  son  entered  defendant's  saloon 
with  plaintiff  and  dranli  a  glass  of  beer  held 
competent — Wakeham  v.  Price  (Tex.  Civ.  App.) 

The  fact  that  a  father's  course  of  conduct 
toward  his  minor  son  tended  to  encourage  him 
in  dissipated  habits  held  not,  as  a  matter  of  law, 
to  prevent  the  father  from  recovering  damages 
on  the  liquor  bond  for  a  sale  of  liquor  to  the 
minor. — Wakeham  v.  Price  (Tex.  Civ.  App.) 
1093. 

INTOXICATION. 

Conviction  for  drunkenness  as  former  jeopardy, 
in  prosecution  for  other  crime,  see  "Criminal 
Law,"  i  3. 

Evidence  of  as  affecting  right  to  damages,  see 
"Damages,"  {  6. 

Of  passenger  as  affecting  right  to  recover  for 
personal  injuries,  see  "Carriers,"  §  13. 

Of  person  injured  on  defective  street  as  af- 
fecting question  of  contributory  negligence,  see 
"Municipal  Corporations,"  §  iL 


INVENTION. 


See  "Patents." 


•  Poiat  annotated.    See  syUabna. 
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B9  80UTHWESTEKN  EEPORTEK. 


ISSUES. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  |  3. 
Presented  for  revie'^  on  appeal,  see  "Appeal  and 

Error,"  {  8. 
Trial  by  jury  of  Issnes  in  equity,  see  "Equity," 

8  2. 

JEOPARDY. 


to     prosecution,    see 


Former    Jeopardy     bar 
"Criminal  Law,"  {  8. 


JOHNSON  GRASS. 

See  "Agriculture." 

Uability  for  growth  of,  caused  by  flowage  of 
land,  see  "Waters  and  Water  Courses,"  {  4. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  $  2, 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Disqualification  of,  ground  for  change  of  venue, 

see  "Venue,"  i  2. 
Mandamus  to  judge,  see  "Mandamus,"  {2. 
Remarks  and  conduct  at  trial,  see  "Criminal 

Law,"  I  16;  "Trial,"  {  1. 

i   I.     Btslita,  powers,  duties,  and  llkbll- 

itlM. 

The  county  judge  in  accepting  sureties  on  a 
guardian's  bond  is  liable  to  the  ward  for  the 
exercise  of  ordinary  care  in  determining  the 
solvency  of  such  sureties-^^ommonwealth  v. 
Lee  (Ky.)  781. 

I  2.    Dlsanallfioatlon  to  aet. 

Affidavit  held  insufficient  to  disqualify  trial 
judge. — Dupoyster  t.  Ft.  JefFerson  Imp.  Co.'s 
Receiver  (Ky.)  S09;  Same  v.  Jackson,  Id. 

An  affidavit  of  prejudice,  filed  after  the  trial 
judge  has  made  several  orders  in  the  case, 
comes  too  late. — Dupoyster  v.  Ft.  Jefferson 
Imp.  Co.'8  Receiver  (Ky.)  509;  Same  t.  Jack- 
son, Id. 

Justice  of  the  Supreme  Court  held  not  dis- 
qualified to  sit  in  certain  case  by  reason  of  hav- 
ing been  counsel  in  a  certain  previous  case. — 
City  of  Austin  v.  Cahill  (Tex.  Sup.)  552. 

*A  judge,  having  been  counsel  to  plaintiiC  in 
a  prior  action  for  divorce,  held  disqualifled, 
nnaer  Const,  art.  5,  J  11,  to  hear  a  subsequent 
action  for  the  same  cause,  based  on  substan- 
tially the  same  acts  of  misconduct. — Johnson  v. 
Johnson  (Tex.  Civ.  App.)  1102. 

•Though  Rev.  St.  1895,  arts.  1009,  1070,  does 
not  make  a  judge's  disqualification  ground  for 
transfer  of  cause,  where  the  judge  trying  the 
case  was  disqualified,  the  judgment  will  be  held 
void,  though  the  disqualification  is  shown  by 
proceedings  on  motion  to  transfer  the  cause. — 
Johnson  v.  Johnson  (Tex.  Civ.  App.)  1102. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Conrts,"  |  2. 

Destmction  of  records,  see  "Records." 

Effect  as  curing  defects  in  pleadings,  see  "Plead- 
ing," i  8. 

Effect  of  supersedeas  on  appeal,  see  "Appeal 
and  Error,"  {  5. 


*  Point  annotated.    See  syllabna. 


Former  judgment  as    bar  to  prosecution    for 

crime,  see  "Criminal  Law,"  {  3. 
Mandamos  to  compel  entry,   see  "Mandamus," 

<3. 
Review,  see  "Appeal  and  Error." 
Sales  under  judgment,  see  "Judicial  Sales." 
Set-off  of  judgments  in  general,  see  "Set-off  and 

Counterclaim,"  {  1. 

/»  actioni  by  or  againtt  particular  clauet  of 
partie*. 

See  "Infants,"  |  3;  "Railroads,"  (  10;  "Vendor 
and  Purchaser,"  §  5. 

fn  particular  ctvU  actions  or  prooeedingt. 

See  "Divorce,"  i  1;  "Partition,"  §  1;  "Quieting 
Titie,"  I  2;  "Trespass,"  |  1;  "Trespass  to  Try 
•ntie,"  12.  "      '    •    •  »~ 

Decree  in  equity,  see  "Equity,"  |  3. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," !  6. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  {  10. 

For  license  tax,  see  "Licenses,"  §  1. 

Naturalization  proceedings,  see  "Aliens,"  |  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  29. 

Tax  proceedings,  see  "Taxation,"  {  6. 

In   orfminal   protecutlons. 
See  "Criminal  Law,"  f  26. 
Arrest  of,  see  "Criminal  Law,"  {  25. 

I  I.     By  ooafessloB. 

A  maker  of  a  note  held  to  give  a  power  of 
attorney  to  confess  judgment  which  is  void, 
under  Ky.  St.  1903,  !  416.— Aultman  &  Taylor 
Co.  V.  Meade  (Ky.)  187. 

{    2.     By  default. 

On  an  application  to  set  adde  a  default 
judgment  against  a  corporation  whose  sec- 
retary was  served  with  process,  held  to  prevent 
relief  for  negligence  on  the  part  of  the  sei.-re- 
tary. — Billingham  v.  Miller  &  Teasdale  Com- 
mission (Do.  (Mo.  App.)  356. 

A  party  seeking  relief  from  final  default 
judgment  held  required  to  file  a  petition  for  re- 
view, under  Rev.  St  1899,  i  760,  and  not  a 
motion  under  section  770. — ^Billingham  v.  Miller 
&  Teasdale  Commission  Co.  (Mo.  App.)  356. 

8   8.    Amendnent,    oorreotlon,    and    ve- 
Tle^r  In  same  oonrt. 

'Entry  of  judgment  for  amount  of  confession, 
and  then  after  trial  for  the  full  claim,  held  a 
mere  clerical  misprision,  which  may  be  correct- 
ed on  motion. — Dersch  v.  Walker  (Ky.)  233. 

I   4.     Eqnltable  reUef. 

Equity  will  not  interfere  with  a  judgment  at 
law  on  the  mere  ground  that  an  accident  pre- 
vented the  losing  party  from  pressing  a  motion 
for  a  new  trial  on  technical  errors  which  might 
be  sufficient  to  warrant  a  reversal. — ^Noe  v.  Lay- 
ton  (Ark.)  1005. 

{    5.     OoUateral  attaek. 

Evidence  held  to  show  that  a  party  was  repre- 
sented in  action  by  attorney,  so  as  to  be  bound 
by  judgment. — Durrett  v.  Durrett  (Ky.)  210. 

Orders  of  a  county  court  sitting  in  probate 
held  binding  on  collateral  attack  unless  the 
record  shows  that  jurisdiction  to  make  tiie 
order  had  not  attached. — ^Wallace  ▼.  Tomer 
(Tex.  Civ.  App.)  482. 

An  order  of  the  county  court  disohargini! 
an  administrator  de  bonis  non,  and  closing  t)K 
estate,  held  not  subject  to  collateral  atta^  for 
error  in  granting  the  same  without  proof  of 
service  of  citations  and  before  all  the  debs 
and  expenses  had  been  paid. — -WaUaee  v. 
Turner  (Tex.  Civ.  App.)  432. 


Digitized  by 


Google 


INDEX. 


U95 


i   6>    Merser  mnd  bav  of  «a«se8  of  aetloa 
•nd  defemea. 

A  decree  held  not  a  bar  to  an  action. — ^Kraft 
▼.  Moore  (Ark.)  51. 

Where  a  note  is  merged  in  a  judgment,  the 
ownership  of  the  note  and  the  running  of  limi- 
tations against  the  same  are  immaterial  issues 
In  an  action  based  on  a  claim  of  subrogation 
to  the  lien  of  the  judgment. — Brown  t.  Rash 
(Tex.  Oiy.  App.)  438. 

I  7.     OonelnslTenesa  of  adjadlaation. 

In  a  prosecution  for  homicide  committed 
pursuant  to  a  conspiracy  to  resist  the  execution 
of  a  writ  of  possession,  certain  testimony  as 
to  homestead  in  the  premises  which  was  ad- 
judicated by  decree  held  properly  excluded. — 
Smith  V.  State  (Tex.  Or.  App.)  817. 

f   8.    AaslKiiaieBt. 

Whwe  a  judgment  debtor  obtained  an  assign- 
ment of  a  judgment  against  his  judgment 
creditor,  he  was  not  required  to  file  a  notice  of 
the  assignment  as  against  a  subsequent  assignee 
of  his  judgment  creditor. — Brown  &  Bro.  v. 
Lapp  (Ky.)  804. 

One  having  a  judgment  on  which  he  made  a 
motion  for  a  set-off  against  another  judgment 
held  not  to  have  so  delayed  his  motion  as  to 
have  misled  assignees  of  the  latter  judgment — 
Brown  &  Bro.  v.  Lapp  (Ky.)  304. 

A  written  assignment,  made  pursuant  to  a 
previous  parol  agreement,  assigning  a  judgment, 
relates  back  to  the  time  of  the  agreement. — 
Brown  &  Bro.  v.  Lapp  (Ky.)  304. 

*A  judgment  may  be  assigned  by  parol  as 
well  as  by  written  contract — Brown  &  Bro.  v. 
Lapp  (Ky.)  304. 

*A  judgment  for  the  recovery  of  money  held 
a  chose  in  action,  subject  to  sale  and  equitable 
assignment — Brown  &  Bro.  v.  I4ipp  (Ky.)  304. 

•Under  OIv.  Code,  {  377,  the  rights  and 
priorities  of  i»artie8  on  a  motion  to  set  off  a 

judgment  against  another  determined. — Brown 
&  Bro.  V.  Lapp  (Ky.)  304. 

f   9.    Payment,  satlsf aotlon,  mercer,  and 
diBoIiarBe. 

Attorneys  who  prosecuted  a  suit  had  a  lien 
on  the  judgment  for  their  contract  fee  to  tlie 
extent  of  which  the  judgment  was  not  subject 
to  a  set-off. — Brown  &  Bro.  v.  Lapp  (Ky.)  804. 

•Where  a  debtor  purchased  a  judgment 
against  his  creditor,  it  was  good  as  a  set-off  to 
its  full  amount  notwithstanding  an  arrange- 
ment between  the  debtor  and  his  assignor  that 
it  should  not  be  paid  for  until  used,  and  then 
only  at  a  reduced  rate. — Brown  &  Bro.  v.  Lapp 
(Ky.)  804. 

•A  debtor  may  buy  a  judgment  against  his 
creditor  for  the  purpose  of  using  it  as  a 
set-off. — Brown  &  Bro.  v.  Lapp  (Ky.)  304. 

Under  Civ.  Code  Prac.  {  377,  held  that  judg- 
ment allowing  unsecured  claims  against  assigned 
estate  could  not  equitably  be  set  off  against 
judgment  of  assignee  for  conversion  of  assets 
of  estate. — ^First  Nat  Bank  t.  Krieger'a  As- 
signee (Ky.)  733. 

JUDICIAL  NOTICE. 

In  dvll  actions,  see  "Bvidence,"  |  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 
IB. 

JUDICIAL  POWER. 

See  "(Tonstitational  Law,"  |  2. 


*  Point  annotated.    Bee  syllabns. 


JUDICIAL  SALES. 

Approval  of  bill  of  exceptions,  see  "Bxceptiona, 

Bill  of."  I  1. 
Contracts  between  bidders  at  see  "Contracts," 

§1. 
Of  tHH>perty  of    decedent,  see  "Executors  and 

Administrators,"  i  4. 
Of  proper^  of  infant,  see  "Infants,"  {  8. 
On  execution,  see  "Execution,"  $  4. 

A  judgment  directing  a  sale  by  a  commis- 
sioner held  by  implication  to  have  directed  a 
sale  of  only  so  much  as  was  necessary  to  pay 
plaintifTs  debt — Burks'  Adm'r  v.  Lane  Lumber 
Co.  (Ky.)  686. 

In  the  absence  of  any  evidence  to  the  contrary, 
held  presumable  that  on  a  judicial  sale  of  so 
much  of  certain  land  as  was  necessary  to  satisfy 
a  lien  against  it  the  land  was  divisible. — 
Burks'  Adm'r  t.  Lane  Lumber  C!o.  (Ky.)  68C. 

On  vacation  of  a  judicial  sale,  in  the  absence 
of  fraud,  the  parchasers  held  entitled  to  a  return 
of  the  consideration  and  interest  and  the  value 
of  lasting  improvements,  less  the  reasonable 
rental  value  of  the  land,  with  interest  during 
their  possession. — Davidson  v.  Marcum  (Ky.) 
703. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Jurisdiction  ofpartUnilar  actions  or  proceedings. 

See  "Divorce,"  !  1;  "Ejectment"  I  1;  "Elec- 
tions," i  2;  "Mandamus,"  {  3. 
Against  carrier  of  live  stock,  see  "Carriers,"  |  7. 
Election  contests,  see  "Elections,"  §  1. 

Jurisdiction  of  particular  svttiects. 

See  "Assignments  for  Benefit  of  Creditors,"  f  1. 
Appointment  of   administrator,    see  "Executors 

and  Administrators,"  g  1. 
Issuance  of    construction    permit  to    telephone 

company,  see   "Telegraphs  and  Telephones," 

i  1. 

Special  jurisdictions. 

See  "Bankruptcy,"  I  1;  "Equity,"  {  1. 
Particular  courts,  see  "Courts." 

JURY. 

Custody  and  conduct  see  "Criminal  Law,"  {  23. 
Disqualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial,"  {  1. 
Harmless  error  in  seloction    or  empaneling,  see 

"Appeal  and  Error,"  |  25. 
Instructions  in  civil  actions,  see  "Trial,"  §§  5- 

Instructions    in    criminal     prosecutions,     see 

"Criminal  Law,"  %%  20-22. 
Matters  relating  to,    as    ground  of    review  in 

criminal    prosecutions,    see    "Criminal  Law," 

§  32. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

5  4. 
Questions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  t  20. 
Reversal  for  error  in  overruling  challenges,  see 

"Appeal  and  Error,"  {  29. 
Self-executing   provisions    of   constitution,    see 

"Constitutional  Law,"  S  1. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  {  4. 
Trial  by  jury  of  issues  in  equity,  see  "Equity," 

S2- 
Verdict  in  civil  actions,  see  "Trial,"  {  12. 
Verdict  In  criminal  prosecutions,  see  "Criminal 

Law,"  §  24. 
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i    1.    QnallfioatioBS    of    Jwocs    aad    **' 
0xnp1do]ifla 
Rev.  St.  18»o,  art.  3139,  held  not  to  antbor- 
ise  a  trial  judge  to  dispense  with  the  poll  tax 

Sualification  ol  jurors  generally  on  facts  be- 
ered  by  him  to  exist,  but  only  to  suspend  the 
same  in  a  particular  case  on  evidence  that 
jurors  who  had  paid  their  poll  tax  could  not 
be  found  to  ti7  that  case. — San  Antonio  &  A. 
P.  Ry.  Co.  V.  Lester  (Tex.  Sup.)  752. 

8   2.    Ooapetenoy  of  Jiuora,  ohallenses, 
and  abjeotlona. 

*A  juror  held  competent,  within  Rev.  St. 
1899,  i  2616.— State  v.  Sykes  (Mo.  Sup.)  8S1. 

It  was  no  abuse  of  discretion  for  the  trial 
court,  in  an  action  against  a  corporation  for 
injuries,  to  excuse  a  juror  who  was  a  clerk 
in  another  corporation  having  the  same  presi- 
dent as  defendant. — Glasgow  v.  Metropolitan  St 
Ry.  Co.  (Mo.  Sup.)  915. 

The  fact  that  a  juror  in  an  action  against 
a  corporation  for  injuries  was  a  clerk  in  another 
corporation,  having  the  same  president  aa  de- 
fendant, held  no  ground  for  challenge. — Glasgow 
T.  Metropolitan  St  By,  Co.  (Mo.  Sup.)  915. 

•The  trial  court  has  discretion  to  excuse  a 
juror,  who,  although  not  legally  disqualified,  is 
BO  situated  that  his  sitting  in  the  cause  is 
reasonably  liable  to  give  either  party  an  appre- 
hension of  unfairness. — Glasgow  T.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  Sup.)  915. 

•Separate  connecting  carriers  jointly  aued  for 
loss  of  certain  freight  held  each  entitled  to  three 
peremptory  challenges,  under  Rev.  St.  189B,  art. 
8213. — International  &  Q.  N.  B.  Co.  v.  Bingham 
(Tex.  Civ.  App.)  1113. 

JUSTICES  OF  THE  PEACE 

Best  and  secondary  evidence  of  conviction  in 
justice's  court,  see  "Criminal  Law,"  §  8. 

Harmless  error  at  trial  on  appeal  from  jus- 
tice's court,  see  "Appeal  and  Error,"  §  25. 

Resignation  in  general,  see  "Officers,"  g  1. 

{    1.    Appolatmemi,     qaallflcatlon,     and 
tennre. 

Under  Shannon's  Code,  {  442,  and  Acts 
1889,  p.  293,  c.  153,  county  ]udge  of  a  certain 
county  held  the  proper  officer  to  receive  and 
act  upon  the  resignation  of  a  justice. — Murray 
T.  State  (Tenn.)  101. 

I  2.    Klchts,  dntiea,  and  liabUlties. 

There  is  no  statute  authorizing  a  justice  of 
the  peace  to  receive  fees  for  holding  examining 
trials  in  misdemeanor  cases. — Ex  parte  Way 
(Tex.  Cr.  App.)  10T6. 

I   3.    Revleir  of  proeeedlnKS. 

On  a{q;>eal  from  an  adverse  justice's  judg- 
ment, no  notice  of  appeal  having  been  given, 
as  required  by  Rev.  St.  1899,  i  4074,  and  ap- 
pellee having  entered  her  appearance  on  the 
second  day  of  the  succeeding  term,  under  sec- 
tion 4075,  defendant  was  not  entitled  to  a 
continuance,  because  the  cause  was  not  at  issue 
until  appellee  entered  her  appearance. — Keylon 
v.  Missouri,  K.  &  T.  By.  Co.  (Mo.  App.)  337. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  g  5. 

KIDNAPPING. 

See  "Abduction." 

Necessity  for  instruction  limitini;  evidence  as  to 
conspiracy  to  kidnap,  see  "Criminal  Law,"  $ 


21. 


*  Point  annotated.    See  ajllabn*. 


KNOWLEDGE 

Actual  or  constmctiTe  knowledge,  see  "Notice." 
By    grantee    of    fraud    in     conveyance^     tee 
"Fraudulent  Oonveyances,"  {  L, 

LACHES. 

In  resdndtng  contract  for  sale  of  goods.  Me 
"Salea,"  {  3. 

LANDLORD  AND  TENANT. 

Effect  of  bankruptcy  ef  lessee,  see  "Banknipt- 
cy,"J2. 

Lease  of  public  lands,  see  "Public  Lands,"  I  2. 

Leases  of  property  of  infants,  see  "Infants,"  |  L 

Liability  of  partners  for  wrongful  act  of  mem- 
ber of  firm  affecting  lien  for  rent,  see  "Part- 
nership," S  2. 

Mining  leases,  see  "Mines  and  Minerals,"  f  1, 

Necessity  for  reply  in  action  of  unlawful  de- 
tainer, see  "Pleading,"  J  3. 

Notice  under  lease,  see  "Notice." 

Kight  of  city  to  lease  streets,  see  "Mnnicqpal 
Corporations,"  f  10. 

{    I.    liandlord'a  tltlo  and  roTeraiam. 

•Under  Ky.  St  1903,  {  2295,  held,  wiiere  tlie 
lessor  died  during  the  term,  the  lessee  could 
not,  in  forcible  detainer  proceedings  institated 
by  the  lessor's  real  representatives  a  year 
after  expiration  of  the  term  of  the  lease,  qnes- 
tion  their  title. — Smith  ▼.  Hardwick  (Ky.)  731. 

S   2.    Terms  fo»  years. 

Failure  of  lessor,  wlio  had  given  his  lessee  an 
option  to  purchase,  to  tender  a  deed,  held,  under 
the  terms  of  the  contract  no  excuse  for  tiie 
lessee's  failure  to  pay  the  last  rent  note. — 
Carpenter  v.  Thombnrn  (Ark.)  1047. 

Lessee  who  failed  to  pay  rent  note  provided 
for  under  contract  of  lease  held  not  entitled  to 
purchase  the  premises  under  an  option  con- 
tained in  the  lease. — Carpenter  t.  Tbombun 
(Ark.)  1047. 

I   8.    Premises,  and  enjoyment  and   mam 
thereof. 

A  petition  in  an  action  against  a  landlord  for 
injuries  to  a  tenant  in  consequence  of  the 
falling  of  the  building  held  not  to  state  a  cause 
of  action.— Miles  v.  Tracey  (Ky.)  1128. 

Iif  an  action  by  a  tenant  for  injuries  to  his 
crop  by  the  landlord's  cattle,  held  not  neceaai 
to  charge  as  to  tenant's  duty  to  fence. — Li. 
Gloor  &  Co.  T.  West  (Tex.  Oiv.  App.)  783. 

A  landlord  held  liable  for  damages  to  the 
tenant's  growing  crop  by  cattie  trespaaain^ 
thereon. — L.  M.  Gloor  &  Ca  v.  West  (T^ 
Civ.  App.)  783. 

I  4.    Bent  and  adTaneea. 

•In  an  action  for  rent  held  that  the  case 
should  have  been  submitted  to  the  jarv. — 
Lacy  Bros.  &  Kimball  v.  Morton  (Ark.)  842. 

•Facta  considered,  and  keld  that  leasees  did 
not  b^  their  acts,  forfeit  their  riciit  to  the 
reduction  in  rent  provided  for  in  the  lease. — 
Lacy  Bros.  &  Kimball  v.  Morton  (Ark.)  842. 

•A  finding  that  a  landlord  received  certain 
money  from  his  tenant  with  knowledge  that  it 
was  the  proceeds  of  cotton  sold  by  toe  latter, 
on  which  the  landlord  had  a  lien,  hM  to  amount 
to  a  finding  that  the  landlord  liad  waived  his 
lien,  and  was  not  entitled  to  posseaaion  as 
againrt  the  purchaser. — Noe  v.  Ley  ton  (Ark.) 
1005. 

•Under  the  facts  held  a  landlord  had  a  lien 
on  tile  tenant's  crops  for  pasturage  famished. — 
Thomas  t.  Tucker,  Zeve  &  Co.  (Tex.  CSt.  App.k 
802. 
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(   5.    Be-emtry  mad  vcoTvrj  af  powes- 
•len  by  landlord. 

Qnaahing  the  antrae  return  on  a  writ  of 
possession  and  issuing  an  alias  writ  Aeld  proper. 
—Smith  T.  Hardwick  (Ky.)  724. 


LANDS. 

See  "PuMle  Landa." 

LARCENY. 

See  "Bmbezzlement." 

Arfmment  and  conduct  of  counsel  on  prosecu- 
tion tor,  see  "Criminal  Law,"  {  19. 

Best  and  secondary  evidence,  see  "Criminal 
Law,"  {  8. 

Oruel  and  unusual  punishment  for,  see  "Crimi- 
nal Law,"  {  33. 

DeclarationB  as  evidence,  see  "Criminal  Law," 
i  9. 

Kvidence  of  other  offenses,  see  "Criminal  Law," 

§7. 
Instructions  in  eeneral,  see  "Criminal  Law,"  { 

a. 

I    I.     Offenses,  and  reBponallilllty  tltere- 
toT. 

*One  who  obtains  possession  of  personal 
property  with  a  fraudulent  intent  to  use  the 
possession  so  acquired  to  convert  the  property 
to  his  own  use,  and  does  so  convert  the  same, 
is  guilty  of  larceny. — ^Blackburn  v.  Common- 
wealth (Ky.)  160. 

*One  who  pledges  borrowed  property  with  the 
Intention  of  redeeming  and  restoring  it  to  the 
owner,  and  having  a  fair  and  reasonable  ex- 
pectation of  so  doing,  is  not  guilty  of  larceny. — ^^ 
Blackburn  v.  Commonwealth  (Ky.)  160. 

*A  conviction  of  theft  heid  unauchorized ; 
there  being  no  evidence  of  fraudulent  intent. — 
Matnra  v.  State  (Tex.  Cr.  App.)  648. 

f  8.     PvoaeoBtion  and  pnnlahment. 

*A  sentence  to  10  years  in  the  penitentiary 
aa  punishment  for  the  stealing  of  a  horse  worui 
S40  is  excessive. — George  v.  United  States  (Ind. 
T.)  1121. 

On  prosecution  of  a  surety  on  an  appearance 
bond  for  its  theft,  evidence  that  he  and  the  prin- 
cipal of  the  bond  had  been  living  together  in 
adultery  held  inadmissible. — Counts  v.  State 
(Tex.  Cr.  App.)  972. 

Where  an  indictment  charged  theft  of  an 
appearance  bond  by  surety  for  the  purpose  of 
escaping  liability  thereon,  the  surety  was  not 
guilty  under  the  indictment,  unless  he  took  the 
bond  for  the  purpose  alleged. — Counts  v.  State 
(Tex.  Cr.  App.)  972. 

An  indictment  for  cattle  theft  held  to  properly 
charge  the  possession  in  the  person  named. — 
Parks  v.  State  (Tex.  Cr.  App.)  1064. 

On  a  trial  for  cattle  theft,  the  court  properly 
charged  on  the  explanation  given  by  defendant 
of  the  possession  of  recently  stolen  property. — 
Parks  V.  State  (Tex.  Cr.  App.)  1064. 

On  a  prosecution  for  bringing  stolen  property 
Into  the  state,  evidence  held  sufficient  to  show 
■with  reasonable  certainty  that  defendant  brought 
$50  of  stolen  money  into  the  state. — Bink  v. 
State  (Tex.  Cr.  App.)  1075,  1077;  Davenport  v. 
Same  (Tex.  Or.  App.)  1077,  1078. 

LAW  OF  THE  CASE. 


I>ecirion  on  appeal. 


LEASES. 

See  "Landlord  and  Tenant." 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

Legacy  tax,  see  "Taxation,"  §  1<X 

LEGISLATIVE  POWER. 

Prohibiting  corporations,  members  of  trust  or 
pool,  from  doing  business  in  state  as  applied 
to  insurance  companies,  see  "Insurance,"  i  1. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LEVY. 

Of  taxes,  see  "Taxation,"  {  8. 

LEWDNESS. 

See  "Prostitution." 

LIBEL  AND  SLANDER. 

{    1.    Aotlons. 

*An  action  for  slander  or  libel  abates  wHli 
the  death  of  either  party. — Miller  v.  Nuckolls 
(Ark.)  88. 

*A  cause  of  action  for  slander  merges  in 
a  judgment  for  plaintiff,  and  does  not  there- 
after abate  on  the  death  of  defendant  pend- 
ing an  appeal  from  the  judgment. — Miller  t. 
Nuckolls   (Ark.)  88. 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  1 1. 

For  sale  of  intoxicating  liquors,  see  "Intoxica- 
ting Liquors,"  §  2. 

Imposition  of  licenses  by  state  as  regulation  of 
commerce,  see  "Commerce,"  J  1. 

Injuries  to  licensees,  see  "Bailroads,"  §S  7,  9. 

Ucense  laws  as  contravening  constitutional 
provision  relating  to  privileges  and  immuni- 
ties; see  "Ck>nstitutional  Law,"  |  4. 

License  laws  as  denial  of  equal  protection  of 
laws,  see  "Constitutional  Law,"  §  5. 

License  taxes  in  general,  see  "Taxation,"  {( 
1,2. 

S    I.    For  ooonpatlons  and  privileges. 

Judgment  for  license  tax  held  not  void,  so 
that  relief  by  injunction  against  execution 
could  not  be  had. — Francis  Bros.  v.  Robinson 
(Tex.  Civ.  App.)  803. 

I  2.    In  respeet  of  real  property. 

A  contract  letting  to  defendant  the  right  to 
use  one  of  the  walls  of  a  building  for  advertis- 
ing purposes,  though  regarded  as  a  license,  held 
not  revocable  at  the  will  of  the  owner  of  the 
building. — ^Levy  v.  Louisville  Gunning  System 
(Ky.)  528. 

An  executed  license  for  a  consideration  to  use 
the  wall  of  a  building  for  advertising  purposes 
hfld  not  revoked  by  a  lease  of  the  building  to 
plaintiff's  assignor  not  referring  to  the  license. — 
Levy  T.  Louisville  Gunning  System  (Ky.)  528. 

LIENS. 

"Appeal  and  Error,"    Allegations  concerning  discharge  of  as  conclu- 
sions, see  "Pleading,"  {  1, 
*  Colmt  annotated.    See  syllalras. 
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Right  of  lienor  to  redeem   land  sold  for  taxes, 

see  "Taxation,"  {  8. 
Wrongful  acts  of  partner  as  affecting  liability  of 

firm,  see  "Partnership,"  (  2. 

Z4tn*  ooQuiTRl  by  porMcuIor  remeMe*  or  prO' 

oeedinfft. 
See  "Attachment,"  {  1. 

ParMcuIor  eioMM  of  Hena; 
See  "Mechanics'  Liens";  "Railroads,"  |  4. 
For  improTements,   see  "Husband  and  Wife," 

{4. 
Landlord's  lien   for  rent,   see  "Landlord  and 

Tenant,"  g  4. 
Loggers'  liens  see  "Logs  and  Logging." 
On  bill  of  lading  attached  to  discounted  draft, 

see  "Carriers,'*^  i  2. 
Vendor's  lien  on  goods  sold,  see  "Sales,"  I  7. 
Vendor's  lien  on   lands  sold,  see  "Vendor  and 

Purchaser,"  {  6. 

LIFE  ESTATES. 

See  "Dower";  "Remainders." 
Creation  by  deed,  see  "Deeds,"  {  2. 
Creation  by  will,  see  "Wills,"  8  3. 
Judgment    in    partition    affecting,    see  "Parti- 
tion," {  1. 

*A  life  tenant  held  not  authorized  to  mine 
subsurface  minerals  in  the  land  during  bis 
life  estate;  his  predecessor  in  title  not  having  so 
used  the  premises. — Hill  t.  Ground  (Mo.  App.) 
343. 

In  partition  a  life  tenant  held  not  entitled 
to  share  in  that  part  of  the  value  of  land 
arising  from  the  probable  existence  of  min- 
raals  therein. — Hill  t.  Gronnd  (Mo.  App.)  843. 

LIFE  INSURANCE. 

See  "Insurance,"  {  & 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Aider  of  pleas  of    statutes    by  judgment,    see 

"Pleading,"  g  8. 
Suits  to  set  aside  fraudulent  conveyances,  see 

"EYaudulent  Conveyances,"  f  3. 

Particular  actions  or  proceedingt. 

Against  surety,  see  "Principal  and  Surety,"  §  4. 

By  co-tenant,  see  "Tenancy  in  Common,'*  %  1. 

Defense  in  action  to  foreclose  mortgage,  see 
"Mortgages,"  {  2. 

For  damages  for  injury  to  property  in  exercise 
of  power  of  eminent  domain,  see  "Eminent 
Domain,"  g  4. 

For  injuries  from  flowage,  see  "Waters  and 
Water  Courses,"  §  4. 

For  purchase  money,  see  "Vendor  and  Pur- 
chaser," §  5. 

For  recovery  of  damages  to  land  by  surface 
water,  see  "Waters  and  Water  Courses,"  g  2, 

For  relief  against  usury,  see  "Usury,"  g  1. 

For  taxes,  see  "Taxation,"  g  10. 

To  recover  tax,  see  "Taxation,"  g  7. 

To  set  aside  judgment  allowing  claim  against 
decedent's  estate,  see  "Executors  and  Ad- 
ministrators," g  3. 

g   1.    Statntes  of  Umltetloa. 

Under  Shannon's  Code,  gg  660,  681,  664, 
an  action  against  a  clerk  of  court  to  recover 
witness  fees,  etc.,  collected  by  him  for  parties, 
held,  within  the  10-year  limitations  prescribed 
by  Shannon's  Code,  g  4473. — Hamblen  County 
T.  Cain  (Tenn.)  103. 


g   8.    CompntaiioB  of  period  of  Hwiltii- 
tioa. 

Facts  considered,  and  held  that  an  action  for 
fraud  was  barred  under  Ky.  St  1903,  <  2519.— 
Meehan  v.  Peck  (Ky.)  491. 

*The  disabilitr  of  minority  cannot  be  tacked 
on  to  the  disability  of  covertnre  of  the  ancestor 
of  the  minors. — Eicon  v.  Childress  (Tex.  Civ. 
App.)  84. 

Appeal  by  a  defendant  who  had  disclaimed 
as  to  the  interests  claimed  by  the  other  de- 
fendants held  not  to  stay  liinitations  on  the 
judgment  against  the  other  defendants. — Brit- 
ton  v.  Matlock  (Tex.  Civ.  App.)  1092. 


S  8. 


■md    effect   -of    bar    by 


*  Point  aanotatod.    Bee  syllabas. 


Opevatlon 
Uniltatloii. 

The  statute  of  limitations  applies  alone  to 
plaintiff's  cause  of  action,  and  so  long  as  the 
courts  will  hear  plaintiff's  case,  time  cannot 
bar  the  defense. — Aultman  &  Taylor  Co.  v. 
Meade  (Ky.)  1S7. 

*Lien  existing  as  incident  to  a  debt  ceases 
to  exist  on  the  extinguishment  of  the  debt  by 
limitations. — Houston  Ice  &  Brewing  Co.  v. 
Stratton  (Tex.  Civ.  App.)  1111. 

%  4.    Fleadlas,    erldeaee,   trial,   aad   >•- 
▼lew. 

*The  burden  of  proving  a  disability  that 
will  bar  the  operation  of  the  statute  of  limi- 
tations is  on  the  party  asserting  the  disability. 
— Elcan  T.  Childress  (Tex.  Civ.  App.)  84. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

A  purchaser  held  not  a  bona  fide  pnrchaaer 
for  value  without  notice. — Deskins  v.  Big  Sandy 
Co.  (Ky.)  695. 

A  purchaser  from  a  mortgagor  of  the  mineral 
righta  in  the  mortgaged  premises,  pend- 
ing a  suit  to  foreclose  the  mortgace,  takes 
subject  to  whatever  judgment  may  be  rendered, 
with  tiie  consequences  flowing  therefrom. — 
Deskins  t.  Big  Sandy  Co.  (Ky.)  695. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  $  7. 
Injuries  from  operation  of  railroads,  see  "Bait- 
roads,"  tg  S,  10. 

LOANS. 

Distinguished     from     conditional      aalea,    see 
"Sales,"  t  9. 

LOCAL  LAWS. 

See  "Statutes,"  g  1. 

LOCAL  OPTION. 

See  "Intoxicating  Liquors,"  g  3. 

Necessity,  requisites,  and  sufficiency  of  tnstmc- 

tions  In  general  on  prosecution    for  violation 

of  law,  see  "Criminal  Law,"  g  21. 
Trafllc  ilk  intoxicating  liquors,  see  "Intoxicating 

liquors,"  g  1. 

LOGS  AND  LOGGING. 

Description  in  deed  of  timber  land,  see  "Deeds," 
g2. 
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Floating  loga  in  navigable  stream,  see  "Naviga- 
ble Watera,"  1 1. 
Taxation  of  logs,  see  "Taxation,"  |  4. 

ProTisions  in  a  contract  of  Bale  of  lumber 
as  to  who  shall  inspect  it,  and  where  the 
purchase  money  shall  be  obtained,  held  im- 
material.—Mills  T.  StillweU  (Ky.)  112. 

Tender  of  the  contract  price,  under  a  contract 
for  the  sale  of  timber,  held  not  a  condition  pre- 
cedent to  an  action  by  the  nnrchaser  for  dam- 
ages owing  to  the  seller  baTing  no  title. — 
Barnes  t.  F.  Weikel  Chair  Co.  (Ky.)  222. 

In  an  action  for  damages  for  havine  sold 
timber  which  did  not  belong  to  defendant,  an 
instruction  on  the  measure  of  damages  held 
not  misleading. — Barnes  t.  F.  Weikel  Chair  Oo. 
(Ky.)  222. 

Seyles'  Ann.  Civ.  St.  1897,  art  3S38c,  held 
not  to  prevent  day  laborers  from  contracting 
for  the  future  payment  of  their  wages,  and 
such  a  contract  havinK  been  made,  the  filing 
of  a  claim  of  lien  within  30  days  after  such 
due  day  fixed  a  lien,  under  article  8339b. — 
Sparks  r.  Crescent  Lumber  Ca  (Tex.  CSt. 
App.)  423. 

'Contractors  to  haul  logs  tor  a  sawmill  at  a 
certain  price  per  1000  held  not  "laborers," 
entitled  to  a  lien  for  the  amount  due  them, 
onder  Sayles'  Ann.  Civ.  St.  1897,  art  3S39a.— 
Sparks  t.  Crescent  I>umt>w  Co.  (Tex.  Civ. 
App.)  423. 

Sayles'  Ann.  Civ.  St.  1897,  art  3339a,  htUd 
to  confer  a  lien  on  a  sawmill  and  its  machinery 
for  laborers'  wages  earned  in  its  operation. — 
Sparks  t.  Crescent  Lumber  Co.  (Tex.  Civ. 
App.)  423. 

LOST  INSTRUMENTS. 

Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Bnor,^'  {  12. 

LOTTERIES. 

t  !•    Orlmlmal  veapoaalMIlty. 

Where  indictment  diarged  establishment  of 
lottery  as  a  business  and  aTocation,  a  verdict 
finding  defendant  guilty  as  charged  in  the  in- 
dictment held  sufficient. — State  v.  Miller  (Mo. 
^up.)  377. 

In  prosecution  tor  establishing  lottery  as 
avocation  or  business,  certain  tickets,  sheets, 
and  lists  of  drawings  held  sufficiently  connect- 
ed with  defendant  to  be  admissible  in  evi- 
dence.— State  V.  Miller  (Mo.  Sup.)  377. 

'Indictment  following  language  of  Rev.  St. 
1899,  S  2219,  referring  to  lotteries,  held  suf- 
ficient—State T.  Miller  (Mo.  Sup.)  377. 

One  who  devoted  time  to  bnnness  of  selling 
lottery  tickets  held  to  have  assisted  in  estab- 
lishing lottery  as  an  avocation  or  business. — 
State  ▼.  Miller  (Mo.  Sup.)  377. 

LUMBER. 

See  "Logs  and  Logging." 

MACHINERY. 

Dangerons  machinery,  see   "Negligence,"  |  1. 

Liabili^  of  employer  for  defects,  see  "Master 
and  Servant"  fS  3,  11. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MALICE. 

See  "Libel  and  Slander." 


MALICIOUS  PROSECUTION. 

See  "False  Imprisonment" 

{    1.    Want  of  probable  o«iiae. 

*An  attorney  held  not  liable  for  malidona 
prosecution. — Miller  v.  Metropolitan  Life  In*. 
Co.  (Ky.)  183. 

i   S.    AotioiiB. 

*An  agent  held  not  liable  for  malicious  pros- 
ecution.— Miller  v.  Metropolitan  Life  Ins.  Co. 
(Ky.)  183. 

MANDAMUS. 

Jurisdiction  of  oonrta  of  appellate  jurisdiction, 
see  "Courts,"  S  4. 

i   1.    Xatnre  and  sronnda   In  seiieral. 

Mandamus  held  not  to  lie  to  compel  the  undo- 
ing of  what  relator  caused  or  helped  to  be  done. 
— Xevell  v.  Terrell  (Tex.  Sup.)  971. 

!    2.    Snbjeets  and  pnTvoaes  of  relief. 

*Tbe  trial  judge  cannot  be  coerced  by  man- 
damus to  enter  a  judgment  or  order  before 
he  has  bad  sufficient  time  to  consider  the  mat- 
ter.— Alexander  t.  Moss  (Ky.)  118. 

The  Secretary  of  State  may  be  compelled 
by  mandamus  to  file  articles  of  incorporation 
which  comply  with  the  statute. — McChesney 
T.  Batman  (Ky.)  198. 

The  duty  of  the  Governor  under  Ky.  St 
1903,  f  2705,  to  approve  payrolls  of  the  na- 
tional guards,  held  ministerial,  so  that  man- 
damus will  lie  to  compel  him  to  do  it.— Oochran 
V.  Beckham  (Ky.)  262. 

{   8.    Jnrladletlon,  proeeedtnkSt  and  re« 
lief. 

On  mandamus  to  compel  entry  of  judgment 
by  a  judge,  the  court  will  not  consider  the  pri- 
Tate  motives  of  the  judge,  nor  his  estimate 
of  counsel. — Alexander  v.  Moss  (Ky.)  118. 

MANDATE 

See  "Mandamns." 

MANSLAUGHTER. 

See  "Homicide,"  §|  3,  9,  10. 

MARINE  INSURANCE. 

See  "Insurance,"  {  9. 

MARRIAGE. 

See  "Divorce";  "Husband   and  Wife.** 
Void  marriage  as  afEecting  competency  of  wit- 
ness, see  "Witnesses,"  §  1. 

•Shannon's  Code,  K  4189-4200,  regulating 
marriage,  held  mandatory,  and  to  preclude 
recognition  of  the  validity  of  a  common-law 
marriage. — Smith  v.  North  Memphis  Sav. 
Bank  CTenn.)  392. 

*Where  complainant  and  deceased  lived  to- 

g ether  and  held  themselves  out  for  25  years  as 
usband  and  wife,  it  would  be  presumed,  in 
a  suit  to  enforce  her  rights,  as  widow,  against 
his  estate,  that  they  were  legally  married. — 
Smith  T.  North  Memphis  Sav.  Bank  (Tenn.) 
392. 

MARRIED  WOMEN. 


See  "Husband  and  Wife." 
*  Point  annotated.    So*  ayilalraa. 
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MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Where  one  invoked  the  role  that,  where  two 
have  a  lien  or  claim  against  a  fund,  and  one  has 
also  a  lien  or  claim  against  another  fond,  the 
latter  shoald  first  exhaust  his  ezcluBive  securi- 
ty, the  burden  held  on  him  to  show  that  there 
is  some  other  security. — Brown  &  Bro.  v.  Lapp 
(Ky.)  304. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Admissions  in  action  for  services,  see  "Bri- 
dence,"  f  5. 

Embezzlement  by  servant,  see  "Embezzlement. 

Ehnployers'  liability  insurance,  see  "Insurance," 
Sf  3,    18.  .     , 

Employte  of  electric  company,  see  "Electricity. 

Excessive  damages  for   injury  to  servant,  see 
"Damages,"  i  4. 

Harmless  error  in  action  for  InJurieB  to  serr- 
ant,  see  "Appeal  and  Error,"  {  25. 

Hearsay  in  action  for  services,  see  "Evidence^' 
8  7. 

Liability  of  master  to  parent  of  Injnred  em- 
ploye,   see   "Parent   and   Child." 

liabUi^  of  railroad   engineer  tot  negligence, 
see  "Railroads,"  {  6. 

Parol  evidence  of  contract  of  employment,  see 
"Evidence,"  S  9. 

Release  of  claim  of  employ^  for  personal  In- 
juries, see  "Release." 

Reqaests  for  instructions  in  action  for  injuriea 
to  servant,  see  "Trial,"  i  9.    • 

Res  gestae  in  action  for  injuries  to  servant,  see 
"Evidence,*  S  8. 

{    1.    Tbe  relation. 

•The  money  earned  by  an  employe  wrong- 
fully discharged,  made  in  doing  other  work 
during  the  term  of  the  employment,  must  be 
considered  in  determining  his  loss. — Tenzer 
V.  Gilmore  (Mo.  App.)  341. 

•An  employer  wrongfully  discharging  a  serv- 
ant held  bound  to  prove  what  the  servant 
could  have  earned  during  the  term  of  the  em- 
ployment— ^Tenzer  v.  Gilmore  (Mo.  App.)  341. 

*A  petition  in  an  action  for  wrongful  dis- 
charge of  an  employe  held  good  after  verdict. — 
Tenzer  v.  Gilmore  (Mo.  App.)  341. 

•Discharged  employe,  offered  like  employment 
upon  like  terms,  held  not  entitled  to  recover 
damages. — Wolf  Cigar  Stores  Co.  v.  Kramer 
(Tex.  Civ.  App.)  995. 

Under  Rev.  St.  1895,  art.  1027,  the  appellate 
court  should  render  judgment  for  amount  shown 
to  be  due  by  undisputed  testimony. — Wolf  Cigar 
Stores  Co.  v.  Kramer  (Tex.  Civ.  App.)  995. 

S  2.  Master's  liability  for  injnries  to 
servant — Nature  and  extent  In 
general. 

Negligence  of  railroad  conductor  held  proxi- 
mate caufle  of  injury  to  fireman. — Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  V.  Curd  (Ky.)  140. 

In  an  action  for  injuries  to  a  servant,  de- 
fendant's engineer  in  charge  of  a  coal  hoist  held 
not  bound  to  keep  a  lookout  for  plaintiff,  so 
that  he  should  not  be  injured  by  coming  in 
contact  with  the  descending  car. — Campbell 
Creek  Coal  Co.  v.  Lewis  (Ky.)  604. 

A  section  boss  held  guilty  of  gross  neglif^ence, 
making  the  railroad  company  liable  for  injuries 
to  a  section  hand. — Louisville  &  N.  R.  Co.  v. 
Helm  (Ky.)  709. 

It  is  the  duty  of  a  section  boss  not  to  go  on 
flie  track  with  hand  cars  and  section  hands  In 
the  face  of  the  danger  of  meeting  a  train  at  a 


place  where  it  cannot  be  seen  approaching  until 
about  to  strike  the  cars. — Louisville  &  N.TEL  Co. 
v.  Helm  (Ky.)  709. 

Foreman  of  a  switching  crew  held  guilty  of 
negligence  in  failing  to  revoke  an  ord»  given 
for  certain  switchlng.^Kennedy  v.  Eansa* 
City,  St  J.  &  a  B.  fi.  Co.  (Mo.  Sup.)  370. 

•Excessive    speed    of    train    held   not    negU- 

fence  as  to  employe  injured  by  his  own  act. — 
'ore  V.   Chicago  &  A.   Ry.   C!o.  (Mo.   App.) 

Starting  engine,  ringing  bell,  and  discharging 
steam,  causing  injury  to  an  employe  of  rail- 
road company,  Aeld  not  negligence. — Fore  t. 
(Thicago  &  A.  Ry.  Co.  (Mo.  App.)  1034. 

•Failure  of  engineer  of  train  to  ring  the  bell 
or  sound  the  whistle  held  not  negligence  as  to 
employe  working  elsewhere  than  at  a  cross- 
ing.— Fore  V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.) 
1034. 

Stopping  freight  train  on  the  west  end  of 
passing  track  at  station  held  not  negligence, 
though  injury  to  employe  would  have  been 
avoided  if  train  had  passed  to  east  end. — Fore 
V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  1034. 

Where  defendant  employed  plaintiff's  son 
without  his  consent,  knowing  that  the  eon  wna 
a  minor,  and  the  service  was  dangerona,  and 
the  son  was  injured,  i^aintiff  could  recover. — 
Texas  &  P.  Ry.  Oo.  v.  Hervey  (Tex.  Civ.  App.) 
1095. 

In  an  action  for  injuries  to  a  servant,  de- 
fendant's failure  to  keep  the  door  of  a  coal  bin 
in  repair  held  not  the  proximate  cause  ot  the 
accident — Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Jackson  (Tex.  Civ.  App.)  1117. 

In  a  suit  for  injnries  to  a  servant,  defendant 
held  not  liable  if  the  sole  proximate  canae  was 
the  act  of  plaintiffs  fellow  savants,  whether 
the  act  was  negligence  or  not — Chicago,  R.  I. 
&  T.  Ry.  Oo.  V.  Jackson  (Tex.  Civ.  App.)  1117. 

{  3.    —  Tools,    maehlnerjr,    appliances, 
and  places  for  work. 

*A  railroad  company  held  only  bound  to 
furnish  a  fireman  coal  for  use  in  its  engines 
which  is  reasonably  suitable  for  the  puriiose 
intended. — ^Vissman  v.  Southern  Rjr.  Oo.  (Kj.) 

502. 

In  an  action  for  Injnries  to  a  railroad  fire- 
man while  breaking  a  large  lump  of  slate  cov- 
ered with  coal,  defendant  held  not  liable  for 
negligence  in  failing  to  provide  a  better  qnality 
of  coal,— Vissman  v.  Southern  Ry.  Co.  (Ky.) 
502. 

•Act  of  master  in  cutting  hole  in  fioor  without 
placing  guards  around  it  held  gross  negligence 
in  respect  to  servants. — Day  v.  Emery-Bird- 
Thayer  Dry  Goods  Oo.  (Mo.  App.)  903. 

•In  furnishing  a  tool  of  any  kind  a  master 
is  bound  to  use  ordinary  care  for  the  safety 
of  the  servant  who  uses  it — Drake  v.  San 
Antonio  &  A.  P.  Ry.  (3o.  (Tex.  Snp.)  407. 

•The  failure  of  a  master  to  use  ordinaiy 
care  in  inspecting  appliances  furnished  an  em- 
ploye held  negligence  per  se. — Texas  Short 
Line  Ry.  Oo.  v.  Waymire  (Tei.  CSv.  App-' 
452. 

•Evidence  that  a  railroad  tested  bat  1  oct 
of  every  50  wheels  purchased  held  not  to  sfaov 
negligence  in  respect  to  an  injnred  servant. — 
Hover  V.  Chicago,  R.  L  &  G.  Ry.  Co.  (Tex. 
Civ.  App.)  1084. 

•Railroad  owes  a  servant  the  dnty  of  exer- 
cidng  ordinary  care  to  supply  a  reasonably 
safe  place  for  the  particular  work  in  hand. — 
Texas  Cent  B.  Oo.  t.  Geoq^  (Tex.  Giv.  App.) 
1091. 


*  Point  annotated.    See  syllabms. 
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I    4.    —  Ketliod*  cf  wwrk,  ralM,  aad 
orders. 

If  the  place  where  deceased,  a  brakeman  ia 
defendanra  employ,  was  killed  was  one  where 
persons  might  reasonably  be  expected  to  be  on 
the  track,  it  was  defendant's  duty  to  give  warn- 
ing of  the  approach  of  the  train,  and  to  keep 
a  reasonable  lookont. — Cincinnati,  N.  O.  &  x. 
P.  Ry.  Co.  T.  Hill's  Adm'r  (Ky.)  628. 

In  an  action  for  death  of  a  brakeman  by  be- 
ing struck  and  killed  by  a  train  on  the  main 
track,  defendant  held  not  negligent  in  running 
such  train  at  a  speed  in  excess  of  the  usnal 
rate. — Cincinnati,  N.  O.  &  T.  P.  By.  Oo.  t. 
Bill's  Adm'r  (Ky.)  528. 

I   S.    Fellow  servants. 

'Under  the  law  of  Tennessee,  crews  of 
freight  and  passenger  trains  held  fellow  serv- 
ants up  to  the  occurrence  of  a  certain  ac- 
cident, at  which  time  the  conductor  of  the 
freight  train  became  a  vice  principal  of  the 
railroad.— Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
T.  Curd  (Ky.)   140. 

In  an  action  for  injuries  to  a  railroad  fireman, 
an  instruction  held  not  erroneous  on  the  theory 
that  it  made  defendant  liable  for  the  negligence 
of  the  engineer. — Illinois  Gent  B.  Co.  v.  Quirey 
(Ky.)  21T. 

•Members  of  a  switching  crew  in  charge  of  a 
different  train  from  that  on  which  deceased 
was  employed  as  a  brakeman  were  not  fellow 
servants  with  him. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Hill's  Adm'r  (Ky.)  523. 

*The  liaUUty  of  a  master  for  injury  to  a 
servant  by  the  negligence  of  another  servant 
depends  not  on  the  grade  of  the  negligent  serv- 
ant, but  on  the  duty  he  is  discharging  at  the 
time.— Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v. 
Hill's  Adm'r  (Ky.)  S23. 

•In  an  action  for  death  of  a  brakeman  by 
being  struck  by  a  train  approaching  him  from 
the  rear,  the  negligence  of  the  operatives  of 
the  train  in  failing  to  give  warning  held  negli- 
gence of  the  railroad  company. — Cincinnati,  N. 
O.  St.  X.  P.  By.  Oo.  V.  Hill's  Adm'r  (Ky.)  623. 

•In  an  action  for  death  of  a  brakeman, 
struck  by  a  train  in  cliarge  of  a  switching 
crew,  the  latter's  negligence  in  failing  to  main- 
tain a  lookout  was  chargeable  to  the  railroad 
company. — Cincinnati,  N.  O,  &  T.  P.  By.  Co.  v. 
Hiirs  Adm'r  (Ky.)  628. 

•Master  held  not  relieved  from  liability  to 
servants  for  negligent  catting  of  hole  in  a  floor 
without  placing  guards  around  it,  by  reason  of 
the  fact  that  the  negligence  was  that  of  an 
employe  who  disobeyed  orders. — Day  v.  Ehnery- 
Bird-'Thayer  Dry  Goods  Co.  (Mo.  App.)  903. 

A  railway  company  held  liable  for  the  in- 
juries received  by  an  employe  on  a  work  train, 
where  the  train  dispatcher  failed  to  comply 
with  a  rule  of  company. — Gulf,  C.  &  S.  F.  By. 
Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

A  railway  company  held  not  relieved  from 
liability  for  an  injury  arising  from  an  employe's 
failure  to  flag  a  train,  though  the  rules  establish- 
ed by  the  company  were  safe. — Gulf.  C.  &  S.  F. 
By.  Co.  V.  Hays  (Tex.  Civ.  App.)  ». 

Where  an  employe  was  Incompetent,  the  fact 
that  an  accident  resulting  In  injuries  to  a  co- 
employe  was  caused  by  bis  negligence  did  not 
excuse  the  master  from  liability  for  the  co- 
employe's  injuries. — Gulf.  C.  &  S.  F.  By.  Co.  v. 
Hays  (Tex.  Civ.  App.)  29. 

•An  employer  is  liable  to  an  employe  for  in- 
juries resulting  from  a  failure  to  exercise 
reasonable  care  in  selecting  co-employes  or  in 
retaining  co-employ6s  when  their  incompetency 
ia  known,  or  by  the  exercise  of  reasonable  care 


might  have  been  known. — Oulf.  O.  ft  S.  F.  By. 
Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

A  foreman  held  not  to  lose  his  status  of  vice 
principal,  fixed  by  Sayles'  Ann.  Civ.  St  1897, 
art.  456()g,  by  assisting  the  employes  under  his 
control.— -Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Dean  (Tex.  Civ.  App.)  797. 

Bemoving  a  hand  car  from  a  railroad  track 
was  the  operation  of  a  car  within  the  fellow 
servants'  statute  (B«v.  St.  1895,  art.  4660f). — 
Texas  &  P.  Ry.  Co.  v.  Hervey  (Tex.  Civ.  App.) 
1095. 

{   6.   —  Risks  assumed  by  servant. 

•An  employe  injured  through  the  incompe- 
tency of  an  assistant  held  entitled  to  recover, 
having  relied  on  the  assurance  of  the  super- 
intendent that  he  was  competent. — Bell- 
Coggeshall  Co.  v.  Lewis  (Ky.)  186. 

•A  railroad  brakeman  assumed  the  risks 
ordinarily  incident  to  chasing  and  coupling 
cars. — Kennedy  v.  Kansas  City,  St  J.  &  C. 
B.  B.  Co.  (Mo.  Sup.)  370. 

•A  railroad  brakeman  did  not  assume  risks 
arising  from  the  negligence  of  his  foreman. — 
Kennedy  v.  Kansas  City,  St  J.  &  C.  B.  B. 
Oo.   (Mo.   Sup.)   370. 

•Servant  held  not  to  assume  the  risk  of  an 
unknown  danger. — Drake  y.  San  Antonio  & 
A.  P.  By.  Co.  (Tex.  Sup.)  407. 

•An  employe  Acid  to  assume  the  risk  from 
attempting  with  only  one  other  man  to  load  a 
heavy  piece  of  iron  <»  a  car. — International 
&  G.  N.  B.  Co.  V.  Figures  (Tex.  Civ.  App.)  780. 

Injured  servant  held  not  to  have  assumed  the 
risk  under  certain  contingencies. — St.  Louis 
Southwestern  Ry.  Go.  v.  Demsey  (Tex.  Civ. 
App.)  786. 

Injured  servant  held  to  have  assumed  the 
risk  under  certain  contingencies. — St  Louis 
Southwestern  By.  Co.  v.  Demsey  (Tex.  Civ. 
App.)  786. 

•Servant  does  not  assume  the  risks  of  his 
master's  negligence,  but  assumes  ordinary  risks 
incident  to  his  work,  and  risks  of  obvious 
dangers. — St.  Louis  Southwestern  Ry.  Co.  v. 
Demsey  (Tex.  Civ.  App.)  786. 

I  7.    ^^  Contrllivtory      aesUsenoe      of 
aerrant. 

The  assistant  at  a  barrel  stave  planer,  in- 
jured in  attempting  to  repair  it,  held  guilty  of 
contributory  negligence.-— Corley  v.  Paducab 
Cooperage  Co.  (Ky.)  512. 

Where  a  brakeman  in  defendant's  employ 
went  on  the  track  so  close  to  an  approaching 
train  that  injury  could  not  be  then  averted 
by  those  in  charge  of  the  train,  defendant  was 
not  liable.— Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
V.  Hill's  Adm'r  (Ky.)  623. 

•No  recovery  for  death  of  a  brakeman,  killed 
by  being  struck  by  a  train  approaching  him 
from  the  rear,  could  be  had,  unless  reasonable 
warning  was  not  given  or  reasonable  lookout 
kept,  and  he  was  killed  while  exercising  ordi- 
nary care  for  his  own  safety. — Cincinnati,  N. 
O.  &  T,  P.  By.  Co.  V.  Hill's  Adm'r  (Ky.)  523. 

A  section  hand  injured  in  a  collision  with  a 
freight  train  held  not  guilty  of  contributory 
negligence. — Louisville  ft  N.  B.  Go.  v.  Helm 
(Ky.)  709. 

•An  employA  is  under  no  obligation  to  bis 
employer  to  inspect  appliances  furnished. — 
Texas  Short  Line  By.  Co.  v.  Waymire  (Tex. 
Civ.  App.)  462, 

•Railroad  held  bound  to  use  ordinary  care  to 
furnish  a  foreman  safe  appliances. — Texas 
Oent.  R.  Co.  t.  George  (Tax.  OIt.  App.)  1091. 
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In  nn  action  for  an  injury  resulting  in  the 
death  of  defendant's  servant,  held  that  de- 
ceased was  Kuilty  of  contribatory  negligeace. — 
Wagnon  v.  Houston  &  T.  a  R.  Co.  (Tex.  Civ. 
App.)  1112. 

{   8.    —  iMiiea,     proof    and      Tarlamee. 

Where  the  incompetency  of  a  railway  brake- 
man  is  in  issue,  tlie  question  of  his  fitness  for 
the  varied  duties  of  a  brakeman  is  involved. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hays  (Tex.  Civ. 
App.)  29. 

{    9.    ^^   Presumptions    and    bnrden    of 
proof. 

•Mere  proof  of  accident  or  injury  to  a  servant 
does  not  raise  a  presumption  of  negligence  on 
the  part  of  the  master. — Vissraan  v.  Southern 
Ry.  Co.  (Ky.)  502. 

*In  an  action  agalQst  a  railroad  for  the 
death  of  a  brakeman,  the  burden  is  upon  plain- 
tiff to  prove  that  such  death  was  caused  by 
defendant's  negligence. — Missouri,  K.  &  T.  Ry. 
Co.  V.  Greenwood  (Tex.  Civ.  App.)  810. 

*In  order  to  hold  the  master  liable  for  in- 
juries to  a  servant,  the  master's  negligence  must 
be  proved  to  have  been  the  proximate  cause 
of  the  injury. — Missouri,  K.  &  T.  Ry.  Co.  v. 
Greenwood  (Tex.  Civ.  App.)  810. 

{10.  "^  AdmlsalbiUty  of  evidence. 

*In  an  action  against  a  railroad  for  injuries 
to  a  fireman,  certain  rule  of  the  railroad 
hel4  properly  admitted  in  evidence. — Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Curd  (Ky.) 
140. 

In  an  action  for  death  of  a  servant,  facts 
heM  insufficient  to  show  that  he  was  in  de- 
fendant's service  at  the  time  he  was  killed. — 
Baker's  Adm'r  v.  Lexington  &  B.  Ry.  Co.  (Ky.) 
149. 

In  an  action  for  death  of  a  brakeman  by  be- 
ing struck  by  a  train  approaching  him  from  the 
rear,  evidence  that  he  could  as  well  have  stood 
in  a  different  place,  where  he  would  have  been 
safe,  held  admissible. — Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  v.  Hill's  Adm'r  (Ky.)  523. 

In  an  action  for  injuries  to  a  servant,  admis 
sion  of  evidence  not  referred  to  in  petilion  held 
proper. — Day  v.  Emery-Bird-Thayer  Dry  Goods 
Co.  (Mo.  App.)  903.         • 

In  an  action  for  injuries  to  a  servant,  quesr 
tion  of  servant's  mental  capacity,  etc.,  may 
be  considered  on  the  issues  of  assumed  risk 
and  contributory  negligence. — Drake  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Sup.)  407. 

In  an  action  against  a  railway  company  for 
injuries  received  by  an  employ^  on  a  work  train, 
certain  evidence  held  inadmissible. — Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

On  the  issue  of  the  incompetency  of  a  brake- 
man,  specific  acts  of  negligence  held  admissible. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hays  (Tex.  Civ. 
App.)  iw. 

On  the  issue  of  the  incompetency  of  a  brake- 
nuin,  evidence  of  his  reputation  held  admissible. 
—Gulf.  C.  &  S.  P.  Ry.  Co.  v.  Hays  (Tex.  Civ. 
App.)  29. 

•On  the  issue  of  the  incompetency  of  a  serv- 
ant, certain  evidence  held  admissible  as  show- 
ing that  the  master  had  received  such  notice 
that  inquiry  would  show  incompetency.— -Gulf, 
C.  &  S.  F.  Ry.  Oo.  V.  Hays  (Tex.  Civ.  App.)  20. 

Evidence  showing  that  it  was  the  custom  of 
a  railway  company  to  notify  regular  trains  of 
the  presence  of  work  trains  was  admissible. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hays  (Tex.  Civ. 
App.)  29. 

In  an  action  against  a  railway  company  for 
injuries  to  a  servAnt,  certain  evidence,  showing 


*  Polat  aimotated.    See  ■jllalras. 


the  rules  of  the  company  regnlat]nfr  the  move- 
ment of  trains,  held  admissible. — Gnlf.  C.  &  S. 
F.  Ry.  Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

In  a&  action  against  a  railway  company  for 
injaries  to  a  servant  on  a  work  train,  the  qoee- 
tion,  which  of  two  rules  regulating  the  move- 
ment of  trains  was  the  safer,  held  immaterial. 
—Gulf.  C,  &  S.  F.  Ry.  Co.  y.  Hays  (Tex.  Civ. 
App.)  29. 

•On  the  issue  of  negligence  of  a  railroad  in 
making  an  inspecti<m  in  consequence  of  which 
negligence  a  servant  was  injured,  evidence  as 
to  the  similarity  of  the  inspection  to  inspec- 
tions made  by  other  roads  held  competent. — 
Hover  y.  Chicago,  R.  I.  &  G.  Ry.  Co.  (Tex. 
CSV.  Ah).)  1084. 

On  the  issue  of  negligence  of  a  railroad  in. 
inspecting  a  tender  which  was  subseqnently 
wrecked,  thereby  injnring  a  trainman,  evi- 
dence that  the  inspector  knew  that  his  son  was 
to  go  in  the  engine  to  which  the  tender  was 
attached  held  relevant. — Hover  v.  Chicago,  R. 
I.  &  G.  Ry.  Co.  (Tex.  Civ.  App.)  1084. 

til.  —  Weight     and     snffieiemey     of 
eyidenoe. 

In  an  action  for  death  of  a  servant  by  the 
caving  of  a  railroad  gravel  pit,  defendant  held 
not  liable,  in  the  absence  of  proof  that  it  was 
necessary  for  deceased  to  have  plac^  himself  in 
the  situation  he  was  when  he  was  killed,  in  the 
performance  of  his  employment. — Baker's 
Adm'r  v.  Lexington  &  E.  Ry.  Co.  (BCy.)  149. 

In  an  action  for  injuries  to  a  member  of  a 
railroad  construction  crew,  evidence  held  not 
sufficient  to  show  negligence. — Yates  y.  Miller's 
Creek  Const  Co.   (Ky.)  241. 

In  an  action  by  a  servant  for  personal  in- 
jury from  defective  machinery,  evidence  held  to 
sustain  a  verdict  for  plaintiff. — Stxatton  & 
Torstegge  v.  Mattingly  (Ky.)  513. 

In  a  suit  for  death  of  a  brakeman,  evidence 
held  insufficient  to  sustain  a  finding  that  he 
stood  on  the  main  track  in  plain  view  of  the 
operatives  of  the  train  which  struck  him.  with 
his  back  toward  it,  for  several  hundred  yards 
before  they  arrived  at  the  place  of  the  acci- 
dent.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  t. 
Hill's  Adm'r  (Ky.)  528. 

In  an  action  for  death  of  a  brakeman,  eri- 
dence  that  there  was  nothing  to  indicate  to 
the  operatives  of  the  train  that  he  would  coin<- 
on  the  track  in  front  of  the  train  until  he  did 
so  held  admis.sible. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Hill's  Adm'r  (Ky.)  5^3. 

In  an  action  against  a  railroad  for  the  death 
of  a  brakeman,  evidence  held  insufficient  to  show 
that  deceased's  death  was  attributable  to  defpvt^ 
in  the  coupling  apparatus,  the  step  of  the  pilot. 
and  the  track. — Missouri,  K.  &  T.  Ry.  Co,  v. 
Greenwood  (Tex.  Civ.  App.)  810. 

In  an  action  against  a  railroad  for  injaries  to 
a  trainman,  evidence  held  insufficient  to  sfaow 
negUgence  on  the  part  of  the  engineer  in  fail- 
ing to  stop  the  train  after  discovering  tb.* 
defect.— Hover  v.  Chicago,  R.  I.  &  G.  Ry.  Co. 
(Tex.  Civ.  App.)  1084. 

In  an  action  against  a  railroad  for  injaries 
to  a  trainman  caused  by  a  defective  flaajt«'. 
evidence  held  insufficient  to  sustain  a  findinz 
that  the  defect  should  have  been  discovered  by 
the  railroad. — Hover  v.  Chicago,  R.  L  &  G. 
Ry.  Co.  (Tex.  Olv.  App.)  1084. 

In  an  action  for  injuries  to  a  awyant  injvnni 
by  the  raising  of  the  hammer  of  a  pile  driver. 
evidence  held  sufficient  to  warrant  a  fiaifias 
that  he  had  not  assumed  the  riak.— Oolt,   C. 
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A  S.  F.  Ry.  Co.  t.  Huyett  (Tex.  Civ.  App.) 
1118. 

In  an  action  for  injuries  to  a  servant  in- 
jured by  the  raising  of  the  hammer  of  a  pile 
driver,  evidence  held  sufficient  to  warrant  a 
fikding  of  freedom  from  contributory  negli- 
gence.—Gulf,  C.  &  S.  F.  By.  Oo.  T.  Huyett 
(Tex.  CiT.  App.)  1118. 

Id  an  action  for  injuries  to  a  serrant  injured 
by  the  raising  of  the  hammer  of  a_  pile  driver, 
evidence  considered,  and  held  aufifleient  to  war- 
rant a  finding  of  negligence. — Gulf,  O.  &  S.  F. 
Ry.  00.  V.  Huyett  (Tex.  Civ.  App.)  Ilia 

§  12.  ——  Q«estloBa  tow  Jury. 

'Evidence  held  not  to  prove  actionable  negli- 
gence on  the  master's  part. — Justice  t.  W.  M. 
Ritter  Lumber  Co.  (Ky.)  171. 

•Whether  a  foreman  of  railroad  work  crew 
was  guilty  of  such  gross  negligence  as  to  render 
the  railroad  liable  for  injuries  to  a  member  of 
the  crew  held  a  question  for  the  jury. — Louis- 
ville ft  N.  S.  Co.  ▼.  BUhop  (Ky.)  221. 

In  an  action  against  a  railroad  company  tor 
injuries  to  a  brakeman  owing  to  a  moving 
car,  which  he  was  endeavoring  to  couple  to 
a  locomotive,  colliding  with  another  car,  held 
that  the  question  whether  he  was  guilty  of 
contributory  negligence  in  not  knowing  of  the 
position  of  the  other  car  was  for  the  jury. — 
Kennedy  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  (Mo.  Snp.)  370. 

Servant  Aeld  not  guilty  of  contributory  negli- 
gence in  law  in  falling  through  a  hole  in  the 
floor. — Day  v.  Emery-Bird-Thayer  Dry  Goods 
Co.  (Mo.  App.)  903. 

*In  an  action  t<a  injuries  to  a  servant, 
whether  the  servant  was  guilty  of  contributory 
negligence  held  a  question  for  the  jury. — 
Drake  v.  San  Antonio  ft  A.  P.  By.  Cio.  (Tex. 
.«?up.)  407. 

*In  an  action  for  injuries  to  a  servant, 
whether  the  servant  assumed  the  risk  held  a 
question  for  the  jury. — Drake  v.  San  Antonio 
&  A.  P.  -By.  Co.  (Tex.  Sup.)  407. 

•Whether  the  defective  condition  of  a  tool 
used  by  a  servant  is  so  obvious  that  he  neces- 
sarily assumes  the  risk  of  using  it  is,  in 
doubtful  case&  a  question  for  the  jury. — Drake 
V.  San  Antonio  ft  A.  P.  By.  Co.  (Tex.  Sup.) 
407. 

*In  an  action  for  injuries  to  a  servant, 
question  of  master's  negligence  in  furnishing 
«iefe<'tive  appliances  fteW  one  for  the  jury. — 
Drake  v.  San  Antonio  &  A.  P.  By.  Co.  (Tex. 
Sup.)  407. 

*The  question  of  a  master's  negligence  in 
failing  to  inspect  appliances  used  by  his  serv- 
ants is.  when  there  is  room  for  reasonable 
differences  of  opinion,  one  for  the  jury. — Drake 
V.  San  Antonio  ft  A.  P.  By.  Co.  (Tex.  Snp.) 
407. 

In  an  action  against  a  railway  company  for 
injuries  to  an  employs  on  a  work  train  by 
beins  struck  by  a  regular  train,  held  proper  to 
submit  to  the  jury  the  question  of  the  train 
3i.«patcher'8  failure  to  comply  with  a  certain 
rule. — Gulf,  O.  &  S.  F.  By.  Co.  v.  Hays  (Tex. 
riv.  App.)  29. 

•Whether  flagging  a  regular  train  by  a  brake- 
aan  on  a  work  tram  on  the  track  was  sufficient 
4>  prevent  a  collision  held  for  the  jury. — Gulf, 
X  &  S.  F.  By.  Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

In  an  action  for  injuries  to  a  brakeman  while 
^tempting  to  make  a  coupling,  plaintiff  held 
ot  guilty  of  contributory  negligence  as  matter 
r  law. — Southern  Const.  Co.  t.  Hinkle  (Tex. 
iv.  App.)  309. 


*  Point  awkotated.    See  sjUabas. 


In  an  action  for  injuries  to  a  brakeman, 
whether  plaintiff's  injuries  were  proximately 
caused  by  defendant's  negligence  in  failing  to 
stop  the  cars  attached  to  the  engine,  under  the 
circumstances,  was  for  the  jur^ — Soathern 
Const  Co.  V.  Hinkle  (Tex.  Civ.  App.)  809. 

In  an  action  for  injuries  to  a  servant,  the 
court  held  to  have  properly  submitted  de- 
fendant's negligence  in  failing  to  furnish  better 
lights  as  a  concurring  cause  of  the  injury. — 
Chicago,  B.  I.  &  T.  By.  Co.  t.  Jackson  (Tex. 
Civ.   App.)   1117. 

I  13.  — •  Instraetioxs. 

In  an  action  for  injuries  to  a  servant,  in- 
structions held  sufficiently  favorable  to  defend- 
ant— Mergenthaler-Horton  Basket  Mach.  Co. 
r.  Lyon  (Ky.)  622. 

In  an  action  for  injuries  to  a  servant  an 
inKtruction  held  to  have  stated  the  law  on  as- 
sumption of  risk  more  favorably  to  defendant 
than  was  authorized. — Kennedy  v.  Kansas 
City,  St  J.  ft  C.  B.  B.  Co.  (Mo.  Sup.)  370. 

In  an  action  for  injuries  to  a  railroad  brake- 
man,  the  instruction  by  the  court  as  to  the 
facts  which  plaintiff  must  prove  in  order  to 
recover  held  sufficiently  favorable  to  defend- 
ant.— Kennedy  v.  Kansas  City,  St.  J.  &  O. 
B.  R  Oo.  (Mo.  Snp.)  370. 

In  an  action  for  injuries  to  a  railroad  engineer 
in  jumping  to  escape  collision,  an  instruction  on 
contributory  negligence,  though  negative,  held 
not  objectionable  as  misleading. — San  Antonio 
&  A.  P.  Ry.  Co.  T.  Lester  (Tex.  Sap.)  752. 

In  an  action  for  personal  injury,  the  re- 
fusal to  charge  on  the  question  of  independent 
contractor  held  reversible  error. — 'Texas  Short 
Line  By.  Co.  v.  Waymire  (Tex.  (St.  App.) 
452. 

In  an  action  for  injuries  to  a  section  hand, 
certain  charge  should  have  been  given. — St. 
Louis  Southwestern  By.  Co.  ▼.  Demsey  (Tex. 
Civ.  App.)  786. 

{14.  LiftbiUtles    for    lajvriea    to    third 
persona. 

Evidence  in  an  action  for  the  death  of  a 
person  by  the  reckless  driving  of  another  held 
to  warrant  a  finding  that  the  driver  of  the 
vehicle  was  an  employ^  of  defendant,  and  that 
the  vehicle  was  its  property. — Louisville  Water 
Co.  T.  PhUlips'  Adm'r  (Ky.)  700. 

An  instruction  in  an  action  for  the  negligent 
death  of  a  person  held  not  erroneous,  as  author- 
izing a  verdict  without  a  finding  that  the  person 
killing  decedent  was  at  the  time  in  the  perform- 
ance of  his  duties  as  defendant's  servant. — 
Louisville  Water  Co.  v.  Phillips'  Adm'r  (Ky.) 
700. 

Evidence  in  an  action  for  the  negligent  death 
of  a  person  held  to  establish  a  prima  facie  case. 
—Louisville  W^ater  Oo.  v.  Phillips'  Adm'r  (Ky.) 
700. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  ($  3,  5,  7. 

For  breach  of  contract  for  sale  of  realty,  see 
"Vendor  and  Purchaser,"   i   5. 

For  breach  of  warranty  of  goods  sold,  see 
"Sales,"  §  8. 

For  false  imprisonment  see  "False  Imprison- 
ment" i  1. 

For  injuries  to  live  stock  in  transportation,  see 
"CJarriers,"  |  7. 

For  wrongful  sale  of  timber,  see  "Logs  and 
Logging." 
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MECHANICS'  LIENS. 

i   1.    BiKU  to  Uen. 

Under  Ky-  St.  1003,  i  2463,  Iteld  a  subcon- 
tractor was  not  entitled  to  a  lien,  the  condi- 
tions under  which  anything  shoald  be  due 
the  contractor  not  having  been  complied  with. 
—Terrell  v.  McHenry  (Ky.)  306. 

i  2.    Proo««dliiKS  to  perfect. 

A  furnisher  of  materials  having  notified  the 
owner  of  its  claim,  and  fixed  its  lien,  when  the 
owner  bad  more  tiian  enough  in  his  hands  to 
pay  it,  it  was  immaterial  that  it  did  not  give 
notice  of  the  items  of  its  bills  as  the  materials 
were  furnished. — Nichols  v.  Dixon  (Tex.  Sup.) 
765. 

f  S.    Waiver,    dlseltarBe,    release,    and 
•atlsfaotloB. 

*The  taking  of  a  note  of  the  contractor  by 
a  subcontractor  tor  a  debt  which  is  a  lien, 
and  the  negotiation  of  the  note  at  a  bank,  will 
not  impair  the  subcontractor's  lien  where  he 
is  compelled  to  take  up  the  note. — Mivelaa 
v.  Oenovely  (Ky.)  109. 

*A  subcontractor  held  not  estopped  from 
enforcing  his  lien,  though  tiie  owner  lias  fully 
paid  the  principal  contractor. — ^llivelaz  ▼. 
Genovely  (Ky.)  109. 

i  4.     Enforoeaient. 

Evidence  held  to  show  that  the  contract  for 
putting  on  a  roof  was  that  it  should  not  be 
paid  for  if  it  leaked. — Terrell  t.  McHenry 
(Ky.)  806. 

Rev.  St  1895,  art  3310,  providing  th^t  all 
mechanics'  and  materialmen's  liens  shall  be 
on  an  equal  footing  without  reference  to  the 
date  of  filing,  held  to  apidy  only  to  liens  filed 
as  provided  by  the  mechanics  lien  law.— 
Nichols  V.  Dixon  (Tex.  Sup.)  765. 

A  materialman  not  having  notified  the  owner 
of  his  claim  of  lien,  under  Rev.  St.  1896,  arts. 
3296.  3308,  3310,  until  after  the  latter  had  paid 
out  the  larger  portion  of  the  amount  held  at 
the  time  he  received  noticp  from  another  claim- 
ant, held  not  entitled  to  share  equally  with  a 
notifying  claimant — Nichols  v.  Dixon  (Tex. 
Sup.)  7&. 

MEETINGS. 

Of  stockholders,  see  "CorpMations."  t  2. 

MERGER. 

Of  cause  of  action  in  judgment,   see  "Judg- 
ment" i  & 

MILK. 

See  "Food." 

Inspection  of,  see  "Inspection." 

MINES  AND  MINERALS. 

Description   of   mining  property  In  deed,   see 

"Deeds,"  $  2. 
Injunction  to  compel  use  of  proper  screen  under 

mining  lease,  see  "Injunction, '  8  1. 
Rights  of  life  tenant  see  "Life  Estates." 

t    1.    Title,   ooiiTeyanoes,   and   oontraots. 

Where  both  plaintiffs  and  defendants  on 
conveyance  of  an  interest  in  an  oil  well  believed 
that  it  produced  oil,  plaiutitCs  held  not  pre- 
cluded from  cancelling  the  conveyance  by 
reason  of  the  speculative  character  of  the 
^operty. — ^Rowland  v.  Oox  (Kj.)  215. 

Aflsigneee  of  the  holders  ot  an  oil  lease  held 
estopped  to  defend  a  suit  for  cancellation  of  a 


conveyance  of  a  part  interest  In  the  welL — 
Rowland  v.  Cox  (Ky.)  215. 

Where  plaintiffs  purchased  an  Intereet  in  an 
alleged  oil  well  from  defendants,  both  believfaic 
that  oil  had  i>een  struck^  when  in  fact  the  weU 
had  been  salted,  plaintiffs  were  entitled  to  a 
cancellation  of  the  conveyance  for  mutual  mis- 
take.— Rowland  v.  Oox  (Ky.)  215. 

In  action  for  injunction  and  damage*  for 
breach  of  mining  lease  by  change  of  aereena, 
evidence  to  show  results  of  certain  tests  on 
different  screens  held  admissible. — Drake  v. 
Black  Diamond  Coal  &  Mining  Oo.  (Ky.)  545. 

Lessors  of  mine  held  entitled  to  have  coal 
passed  over  certain  kind  of  screens,  use  ot  dif- 
ferent screen  being  violati(»i  of  lease,  so  that 
lessees  could  not  be  heard  to  say  snbstitnted 
screen  should  be  permitted  because  they  had 
expended  a  considerable  sum  of  money  in  mak- 
ing change. — Drake  v.  Black  Diamond  Coal  A 
Mining  Oo.  (Ky.)  545. 


MINORS. 


See  "Infants." 


MISDEMEANOR. 

Necessity  for  preliminary  examination  on  pros- 
ecution tor,  see  "Qciminal  Law,"   i  4. 

Necessity  tor  statement  ot  punishment  in  re- 
cognizance on  appeal  from  oonviction  of, 
see  "Criminal  Law,^'  i  81. 

MISJOINDER. 

See  "Parties,"  <  2. 

Time  for  objection  to  pleading  on  gioond  ot, 
■ee  "Pleading,"  |  & 

MISREPRESENTATION. 

See  "Fraud." 

By  Insured,  see  "Insurance,"  I  & 

MISTAKE. 

Ground  for  cancellation  ot  oonveiyance  of  in- 
terest in  oil  well,  see  "Mines  and  Minerals," 
I  1. 

Ground  for  rescission  of  conveyance^  we  "Yeod- 
or  and  Purchaser,"  f  2. 


MODIFICATION. 

Of  contract  see  "Sales,"  I  S. 
Of  judgment  or  order  on  aHieal, 
and  Error."  8  29. 

MONEY  LENT. 


Be«  "Appeal 


*  Point  annotated.    See  syllabna. 


Settlement  as  to,  between  partnem  and  tbeir 
representatives,  see  "Partnerdilp,"  I  4. 

MONEY  PAID. 

Recovery  ot  voluntary   niymaits   as   betweea 
payor  and  payee,  see  ''Pajrment"  I  3. 

MONEY  RECEIVED. 

Recovery   of  payment  in  general,   see    **Pa5^ 

ment''  I  8. 
Recovery  of  tax  paid,  see  "Taxation.'*  i  & 
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MONOPOLIES. 

Prohibiting  memben  of  trust  or  pool  from  doing 
basiness  in.  state  as  applied  to  insurance 
companlea,  see  "Insurance,"  |  1. 

I    1.    Trusts  and  other  eomliliuitlons  la 
restraint  of  trade. 

▲  voluntary  association,  organised  to  promote 
the  interests  of  dealers  in  live  stock  in  a  cer- 
tain place,  held  not  an  illegal  combination  in 
restraint  of  trade,  within  Bev.  St.  1899,  | 
897a— Oladish  t.  Bridgeford  (Mo.  App.)  77. 

MORTALITY  TABLES. 

As  evidence,  in  dvil  actions,  see  "Bvidence," 

i   8. 
Use  in  actions  for  damages,  see  "Damage^" 

I   7. 

MORTGAGES. 

Allegations  concerning  execution  of,  as  condu- 
sion,  see  'Tleading?'  i  1. 

Application  of  proceeds  of  sale  of  mortgaged 
property,  see     Payment,"  8  2. 

By  corporation,  see  "Corporations,"  |  8. 

Bstoppel  to  assail  validity  of  sale  by  mort- 
gagee, see  "Estoppel,"  i  1. 

Bsbvpel  to  assert  character  of  conveyance, 
see  "Estoppel,"   i   1. 

Bztension  of  mortgage  as  delaying  t>ayment 
of  purchase  price,  see  "Vendor  and  Pur- 
chaser,"   8   3. 

Of  personal  property,  see  "Chattel  Mortgages." 

f   1.    ForeeloBvx*  by  ezevelsis   of  power 
of  sale. 

*A  mortgagee,  selling  mortgaged  property  on 
default  of  the  mortgagor  under  power  of  sale, 
is  bound  to  conduct  it  so  as  to  produce  the  best 

?rice. — Aultman  &  Taylor  Go.  v.  Meade  (Ky.) 
37. 

The  failure  of  a  mortgagee,  taking  mortgaged 
property,  to  apply  it  on  the  debt,  held  a  matter 
of  defense,  in  a  suit  to  recover  the  tmlance  of 
the  debt. — ^Aultman  &  Taylor  Oo.  v.  Meade 
(Ky.)  137. 

A  mortgagee,  foreclosing  the  mortgage  In  vio- 
lation of  Civ.  Code  Prac.  {  375,  held  liable  to 
account  for  the  actual  value  of  the  mortKaged 
property. — Aultman  &  Taylor  CJo.  v.  Meado 
iKy.)  137. 

In  a  suit  to  cancel  a  sale  under  a  deed  of 
trust,  the  evidence  held  to  warrant  a  finding 
that  the  appointment  of  a  substituted  trustee 
Tvas  made  by  one  other  than  the  holder  of  the 
note.— Wilder  v.  Moren  (Tex.  Civ.  App.)  1087. 

Agent  of  holder  of  note  secured  by  deed  of 
trust  held  to  have  had  no  authority  to  appoint 
a  8ul>stituted  trustee. — ^Wilder  v.  Moren  fTex. 
Civ.  App.)  10S7. 

I   2.    Foreclosure  liy  aatlon. 

An  answer  in  a  suit  to  enforce  a  mortgage 
held  to  set  not  merely  a  counterclaim,  under 
Civ.  Code  Frac.  8  96,  but  a  defense  as  well. — 
Aultman  &  Taylor  C!o.  v.  Meade  (Ky.)  1S7. 

A  defense  in  a  suit  to  enforce  the  mortgage 
held  an  accord  and  satisfaction,  and  not  barred 
by  limitations. — Aultman  &  Taylor  Co.  v. 
Meade  (Ky.)  137. 

I   8.    Redemption. 

A  bona  fide  purchaser  from  purchaser*  at  a 
mortgage  sale  held  not  affected  by  their  exten- 
sion of  time  to  redeem. — Matney  v.  Williams 
(Ky.)  678. 

Evidence  held  sufficient  to  sustain  a  finding 
that  there  was  no  extension  of  time  to  redeem 

*  Point 


from    mortgage    foreclosure. — ^Matney    t.    Wil- 
liams (Ky.)  OT8. 

MOTIONS. 

Arrest  of  judgment  in  criminal  prosecutions, 

see  "Criminal  Law,"  g  26. 
Change  of  venue  in  civil  actions,  see  "Yoine," 

Change-  of  venue  in  criminal  prosecutions,  see 
"Criminal  Law,"  8  2. 

Oontinnance  in  civil  actions,  see  "Continu- 
ance." 

New  trial  in  civil  actions,  see  "New  Trial," 
8   2. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  f  25. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment."  g  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  {  8. 

Relating  to  pleadings,  see  "Pleading,"  88  4,  7. 

Separate  trial  in  criminal  case,  see  "Criminal 
Law,"  8  15. 

Striking  out  evidence,  see  "Criminal  Law," 
8  18;  "Trial,"  8  2. 

To  exclude  testimony,  see  "Evidence,"  8  10. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Districts" 
8  1. 

Dedication  of  land  for  street,  see  "Dedication," 
8  1. 

Excessive  damages  for  injury  by  defective  street, 
see  "Damages,"  g  4. 

Interest  on  unliquidated  demand  against,  see 
"Interest,"  g  2. 

Judicial  notice  of  city  charter  and  ordinances, 
see  "Evidence,"  8  1- 

Liability  of  town  to  expense  of  providing  court- 
house, see  "Ciourts,"  f  2. 

Municipal  inspection  regulations,  see  "Inspec- 

Persons  entitled  to  allege  error  in  action  to  en- 
force assessments  for  public  improvements,  see 
"Appeal  and  Error,"  8  20. 
Police  regulations  as  to  sale  of  food,  see  "Food." 
Prohibition    against    prosecution    by    city,    see 

"Prohibition?-  8  1. 
Street  railroads,  see  "Street  Railroads." 
Taxation  in  general,  see  "Taxation,"  88  1>  2. 

8   1.    Oroaiion,       alteration,       ozlstonee, 
and  dlssolntlon. 

An  ordinance  of  a  city  enlarging  its  boun- 
daries held  void  under  Ky.  St.  1903,  88  3611, 
8612.— City  of  Bardstown  v.  Hurst  (Ky.)  147. 

*Ky.  St  1903,  8  3483,  authorizing  the  chang- 
ing of  the  boundaries  of  cities,  held  not  in- 
valid.— Miller  v.  City  of  Pineville  (Ky.)  261. 

Territory  placed  outside  the  limits  of  a  city 
on  the  boundaries  thereof  being  changed  under 
Ky.  St  1903,  g  3483,  held  not  subject  to  tax- 
ation for  the  payment  of  bonds  issued  while  the 
territory  was  within  the  city  limits. — Miller  ▼. 
City  of  Pineville  (Ky.)  261. 

Agreement  of  taxpayers  living  within  terri- 
tory cut  off  from  a  city,  in  proceedings  to  re- 
duce its  limits,  to  assist  in  paying  the  city's 
debts,  held  not  to  authorize  the  taxation  by  the 
city  of  their  property. — Miller  v.  City  of  Pine- 
ville (Ky.)  261. 

8  2>     OoTemmontal    powers    and    fnno- 
tlons  la  KeaeraL 

*A  common  council  is,  when  exercising  its 
ministerial  or  administrative  powers,  subject  to 
judicial  control. — State  ex  rel.  Abel  v.  Gates 
(Mo.  Sup.)  881. 

A  municipality  when  granting  the  right  to 
furnish    gas    to    inhabitants    held   to   exerclM 
See  tjUmHtuM. 
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ministerial  or  admiuistrative  poweni  subject  to 
Judicial  control. — State  ex  rel.  Abel  v.  Gates 
(Mo.  Sup.)  881. 

{   3.    ProoeediiiKi    of    oonnoU    or    other 
soremlnc  body. 

The  proper  way  to  nettle  a  dispute  as  to 
which  of  several  aldermen,  all  elected  to  fill 
'.he  full  term  by  mistake,  should  fill  a  short 
term  caused  by  vacancy,  was  to  cast  lots. — 
Hobbs  V.  Upington  (Ky.)  128. 

Aldermen  having  been  elected  without  desig- 
nating the  one  to  fill  an  unen)ired  term,  the 
mayor  held  without  power  to  determine  which 
of  them  should  hold  for  the  short  term. — Hobbs 
V.   Upington  (Ky.)  128. 

Members  of  a  city  lx>ard  of  aldermen  elect- 
ed at  a  particular  election  held  not  entitled  to 
vote  on  the  question  an  to  which  of  them  was 
elected  for  a  short  term  to  fill  a  vacancy. — 
Hobbs  V.  Upington  (Ky.)  128. 

The  right  of  a  board  of  aldermen  to  deter- 
mine the  election  and  qualifications  of  its 
members  does  not  authorize  them  to  take  from 
a  member  an  office  to  which  he  lias  a  vested 
right.— Hobbs  v.  Upington  (Ky.)  128. 

Parts  of  an  ordinance  held  not  affected  by 
invalidity  of  other  parts. — City  of  St.  Louis  v. 
Uessing  (Mo.  Sup.)  611. 

Though  an  ordinance  creating  an  office  pro- 
vides for  more  steps  in  his  appointment  than 
required  by  the  charter,  held  that  neither 
other  parts  of  the  ordinance  nor  the  appoint- 
ment is  invalid. — City  of  St.  Louis  v.  IJessing 
(Mo.  Sup.)  611. 

The  subject-matter  of  an  ordinance  held  ex- 
pressed in  the  title,  as  required  by  the  charter. 
— City  of  St.  Louis  v.  Liessing  (Mo.  Sup.)  611. 

Parts  of  an  ordinance  for  registration  of 
milk  venders  and  payment  of  a  registration  fee, 
held  valid,  and,  therefore,  to  be  sustained,  even 
if  other  parts  are  invalid. — City  of  St  Louis  v. 
Grafeman  Dairy  Co.  (Mo.  Sup.)  617. 

*The  provision  of  an  ordinance  for  regis- 
tration of  milk  venders  and  payment  of  a 
registration  fee  held  within  its  title. — City  of 
St.  Louis  ▼.  Grafeman  Dairy  Co.  (Mo.  Sup.) 
617. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  pedestrian,  the  admission 
in  evidence,  without  objection,  of  an  amended 
ordinance  regulating  the  speed  of  cars,  held 
not  erroneous. — Knoxville  Traction  Co.  v. 
Brown  (Tenn.)  819. 

I  4.    Ofioors,  asenta,  aamd  employte. 

An  agreement  between  members  of  a  l>oard 
of  aldermen  by  which  one  of  them  agreed  to 
accept  a  short  term  in  consideration  of  being 
appointed  president  of  the  board  held  not  con- 
trary to  public  policy. — Hobbs  v.  Upington 
(Ky.)  128. 

A  member  of  a  board  of  aldermen  having 
agreed  to  take  a  short  term  in  case  he  was 
elected  president  of  the  board,  lield  estopped, 
after  the  expiration  of  the  short  term,  to  claim 
the  long  one. — Hobbs  v.  Upington  (Ky.)  128. 

The  annual  salary  fixed  by  a  city  for  its 
health  officer,  under  Ky.  St.  1903,  §g  2059,  2060, 
Keld  not  subject  to  judicial  interference  unless 
unreasonably  small.— Graves  v.  City  of  Paducah 
(Ky.)  708. 

The  annual  salary  of  a  health  officer  for  a 
city  held  not  shown  to  have  been  inadequate. — 
Graves  v.  City  of  Paducah  (Ky.)  708. 

The  chairman  of  a  city  water  and  light  com- 
mission held  without  authority  under  the  city 
charter  to  settle  claims  against  it. — City  of 
Austin  V.  Forbia  (Tex.  Sup.)  403 


*  Point  annotated.    Bee  ssrllabiM. 


{   6.    Pnblle     ImpvoTements — ^Power     to 
make  Imprerementa  or  crant  aid 
therefor. 
*Under    the    express    provisions   of   Ky.    St 
1903,  i  3105,  a  city  of  the  second  class  has 
authority  to  have  a  sewer  constructed  at  the 
cost  of  abutting  property  owners. — City  of  Cov- 
ington V.  W.  T.  Noland  &  Co.  (Ky.)  216. 

I  6.     —  Preliminary    prooeedlncs    and 
ordlaanees  or  resolntloas. 

Municipal  improvement  ordinance  held  not 
objectionable  because  it  provided  that  the  im- 
provement might  be  constructed  from  one  of  a 
number  of  different  materials. — Ex  parte  City 
of  Paducah  (Ky.)  802. 

Municipal  improvement  ordinance  hdd  not 
subject  to  the  objection  of  delegating  to  the 
board  of  public  works  legislative  powers  of 
the  city  council. — Ex  parte  City  of  Paducah 
(Ky.)  302. 

The  city  charter  of  Houston  held  to  aathoriie 
the  council  to  accept  plans  for  a  public  building 
when  the  board  of  public  works  failed  for  1.5 
days  to  report  thereon. — City  of  Hoostoo  v. 
Glover  (Tex.  Civ.  App.)  425. 

S   7.    —  Ooatraots. 

Under  Ky.  St  1903,  !  3100,  held  that  a  city 
is  not  liable  for  a  j>ublic  improvement  except 
in  cases  where  the  city  has  no  power  to  make 
an  improvement  at  the  cost  of  owners  of  abut- 
ting property. — City  of  Covington  t.  W.  T. 
Noland  &  Co.  (Ky.)  216. 

The  validity  of  a  contract  by  •  city  for  the 
employment  of  an  architect  to  prepare  plans  for 
a  public  bnilding  held  not  aincted  by  validity 
or  invalidity  of  the  contract  for  the  erection  of 
the  bnilding. — City  of  Houston  v.  Glover  (Tei. 
Civ.  App.)  423. 

The  city  charter  of  Houston,  relatini;  to  bids 
for    public   works,    held  not   to   apply   to  the        { 
employment  of  an  architect  to  prepare  plans. — 
City  of  Houston  v.  Glover  (Tex.  Civ.  App.)  42S.        1 

That  a  dty  finally  decided   not   to   use  thr       I 
plans  of  an  architect  for  the  construction  of  t       i 
public  building  does  not  affect  its  obligation  to 
pay  the  architect  in  accordance  with  the  con- 
tract employing  him  to  prepare  plans.^-City  of 
HouMton  V.  Glover  (Tex.  Civ.  .\pp.)  425. 

i   8.    Assessments  for  heaeAts,  aad 

speolal  taxes. 

Work  done  on  a  street  held  original  cod- 
struction  and  not  reconstruction,  so  that  abut- 
ting owners  were  liable  therefor. — ^Heim  t. 
Figg  (Ky.)  801. 

A  city,  on  improving  a  street,  held  aathorind 
to  charge  the  cost  thereof  on  certain  property. — 
Steinacker  v.  Gast  (Ky.)  481. 

A  street  in  a  square  bounded  by  streets  hrii 
a  public  street — Steinacker  v.  Gast  (Ky.)  4S1 

Under  Acts  April  10.  1893,  p.  65,  and  U^-v 
St  1889,  {  1498.  councils  in  cities  of  tile  tbir<< 
class  held  required  to  levy  taxes  tor  strwr 
improvements  after  the  completion  of  the  im 
provements  and  their  acceptance  by  the  coimoil 
— City  of  Sedalia,  to  Use  of  Sedalia  Nat.  lUnL 
V.  Donohue  (Mo.  Sup.)  386. 

Under  Rev.  St  1889,  U  1485,  1496.  14Sa  i»i 
Acts  April  19,  1893,  p.  65,  city  coundl  of 
cities  of  the  third  class  held  not  to  have  powT 
to  delegate  to  the  city  clerk  the  power  S" 
levy  and  assess  the  cost  of  street  improvemen 
— City  of  Sedalia,  to  Use  of  Sedalia  Nat  Baot 
V.  Donohue  (Mo.  Sup.)  386. 

{  0.     Polloo  power  and  recnlatioaa. 

An  information  for  violation  of  an  ordinaiK« 
held  snfficiently  specified. — City  of  St  Lows 
v.  Liessing  (Mo.  Sup.)  611. 
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Quashinfr  the  whole  case  held  error  where  the 
Information  charges  violati<xi8  of  several  pro- 
visions of  a  section  of  an  ordinance,  the  penalty 
for  each  of  which  is  the  same,  where  some  of 
the  provisions  are  valid,  though  others  are  in- 
valid.— City  of  St.  Lonla  v.  Grafeman  Dairy 
Co.  (Mo.  Sup.)  617. 

I  10.  Us*  and  rasnlation  of  piibUe  pl»- 
oos,  property,  aad  works. 

*A  city  held  to  have  no  right  to  lease  streets 
or  public  ways  for  private  use. — Labry  ▼.  Gil- 
mour  (Ey.)  231. 

*One  sufFering  no  special  damage  from  the 
erection  of  a  building  in  a  street  held  not  en- 
titled to  an  injunction  for  its  removal. — Labry 
V.  Gilmour  (Ky.)  231. 

ill.   Torts. 

An  instruction  In  an  action  for  personal  in- 
juries received  in  consequence  of  a  defective 
street,  on  the  issue  of  contributory  negligence, 
held  not  erroneous  when  read  in  connection 
with  the  other  instructions. — Board  of  Council- 
men  of  Oity  of  Frankfort  v.  Gbinn  (Ky.)  188. 

*In  an  action  for  personal  injuries  received 
in  consequence  of  a  defective  street,  evidence 
held  to  show  the  city's  negligence  and  plain- 
tiffs freedom  from  contributory  negligence. — 
Board  of  Gonncilmen  of  City  of  Franlifort  v. 
Ohinn  (Ey.)  188. 

*A  city  held  liable  for  injuries  to  pedestrian 
due  to  a  defective  alley,  unless  his  negligence 
contributed  to  the  injury. — City  of  Covington  v. 
Lee  (Kj.)  493. 

*The  court,  in  an  action  against  city  for  in- 
juries resulting  from  a  defective  street,  held 
required  to  give  a  certain  instruction  on  con- 
tributory negligence  arising  from  the  pedes- 
trian's intoxication. — City  of  Covington  v.  Lee 
(Ky.)  493. 

*A  pedestrian  who  by  reason  of  his  intoxi- 
cation is  unable  to  use  the  care  to  protect  him- 
self from  a  defect  in  a  street  that  an  ordinary 
sober  person  would  exercise  under  the  circum- 
stances cannot  recover  for  the  injuries  re- 
ceived.— City  of  Covington  v.  Lee  (Ky.)  493. 

•The  duty  of  a  city  to  keep  its  streets  rea- 
sonably safe  is  performed  when  the  streets  are 
reasonably  safe  for  those  who  use  due  care 
to  protect  themselves. — City  of  Covington  v. 
Xee  (Ky.)  493. 

Where  railroad  crossing  gates  and  appliances 
■were  lawfully  constructed  within  a  street,  the 
railroad  company  was  not  liable  for  injuries 
to  a  fireman  caused  by  a  fire  engine  being 
driven  against  the  same. — Klein  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  75. 

f  IS.  Fiscal  atanasemeat,  pnbll*  debt, 
•eearltles.  and  taxation. 

Under  Const  I  181,  as  amended,  and  Act 
March  18,  1904  (Laws  1904,  p.  93,  c.  33). 
passed  pursuant  thereto,  giving  cities  authority 
to  levy  certain  taxes,  a  citjr  council  held 
empowered  to  properly  apportion  a  franchise 
tax  between  the  different  objects  for  which 
taxes  are  levied  In  the  same  proportion  as  the 
Ad  valorem  tax  is  divided,  and  to  set  apart  to  the 
school  fund  such  a  per  cent,  thereof  as  33 
per  cent  of  the  ad  valorem  tax  bears  to  the 
whole  of  it. — George  Schuster  &  Co.  v.  City 
-of  Lonisville  (Ky.)  680. 

Under  Const.  |  181,  relating  to  taxation,  as 
amended,  and  Act  March  18,  1904  (Laws  1904. 
p.  93,  c.  33),  passed  pursuant  therto,  municipal 
authorities  are  given  option  to  substitute  for 
the  ad  valorem  tax  on  personal  property  a  tax 
l>ased  on  income,  licenses,  or  franchises. — George 
Schuster  &  Co.  v.  City  of  LouUville  (Ky.)  689. 


*  Point  annotatod.    See  syllalnM. 


The  option  given  to  municipal  corporations 
by  Const,  j!  181,  relating  to  taxation,  as 
amended,  and  by  Act  March  18,  1904  (Laws 
1904,  p.  93,  c.  33),  passed  pursuant  thereto, 
to  substitute  for  the  ad  valorem  tax  on  personal 
property  a  tax  based  on  income,  licenses,  or 
franchises,  held  to  necessarily  carry  with  it  the 
power  to  define  the  classes  of  property  as 
to  whidi  the  substitution  is  made. — George 
Schuster  &  Co.  v.  City  of  Lonisville  (Ky.)  689. 

Where  an  injunction  restraining  a  city  treas- 
urer from  applying  funds  will  affect  the  holders 
of  city  warrants,  such  holders  should  be  made 
parties. — Pendleton    v.    Ferguson    (Tex.    Sup.) 

A  city  ordinance,  authorizing  payment  of 
expenses  of  previous  years  out  of  the  general 
revenue  fund,  held  void. — Pendleton  v.  Fergu- 
son (Tex.  Sup.)  758. 

An  employment  by  a  city  of  an  architect  to 
prepare  plans  for  a  public  building  held  not  to 
create  a  debt  within  Const,  art.  11,  H  B,  7. — 
City  of  Houston  v.  Glover  (Tex.  Civ.  App.).  425. 

The  Houston  city  charter  of  1903,  held  to 
authorize  the  city  to  sue  for  all  taxes  due  it 
for  the  year  1873  and  all  years  tliereafter. — 
City  of  Houston  v.  Dooley  (Tex.  Civ.  App.)  777. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  {  14. 

NATURALIZATION. 

See  "Aliens,"  |  1'. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

Burden  of  proof  of  navigability,  see  "Evidence," 

Expert  testimony  as  to  formation  of  accretion, 

see  "Evidence,"  §  10. 
Judicial  notice  of  navigability,  see  "Evidence," 

Review  of  findings  in  action  for  obstruction,  see 
"Appeal  and  Error,"  S  24. 

f    1.    Biclita  of  pnUie. 

•While  courts  take  ■  judicial  notice  of  the 
navigability  of  certain  streams,  the  burden  of 
proving  that  a  stream  is  navigable  for  the  float- 
ing of  logs,  etc.,  ia  on  the  party  aflSrming  it. — 
McKinney  v.  Northcutt  (Mo.  App.)  351. 

•A  stream  capable  of  floating  rafts  of  railroad 
ties  for  a  greater  part  of  the  year  in  its  natural 
condition  held  navigable. — McKinney  v.  North- 
cutt (Mo.  App.)  3ol. 

•Riparian  owners  held  not  entitled  to  obstruct 
a  navigable  stream,  or  interfere  with  its  use 
for  the  floatage  of  railroad  ties. — McKinney  v. 
Northcutt  (Mo.  App.)  3.")!. 

I   S.    Blparlaa  and  littoral  ricbts. 

•Evidence  held  sufficient  to  show  that  a 
certain  bar,  formed  in  the  river,  was  not  an 
accretion  to  the  mainland. — Mallory  v.  Brade- 
myer  (Ark.)  5ol. 

NAVIGATION. 

See  "Navigable  Waters,"  f  1. 

NECESSARIES. 

Contract  of  infant  for,  see  "Infants,"  I  2. 
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NECESSITY. 

Easement  by,  see  "Kasements,"  {  1. 

NEGLIGENCE. 

As  ground  for  denial  oiF  motion  for  new  trial, 
in  civil  actions,  see  "New  Trial,"  {  1. 

C3ausing  death,  see  "Death,"  {  2. 

Competency  of  witness,  see  "Witnesses,"  (  1. 

Examination  of  witness,  see  "Witnesses,"  S  2. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  S  25. 

Measure  of  damages,  see  "Damages,"  $  8. 

Bv  partteuXar  clone*  tf  parties. 

See  "Carriers,"  SS  4,  5,  ll-lSj  "Innkeepers"; 
"Municipal  Corporations,"  i  11;  "Railroads," 
H  2,  5-10;  "Street  Railroads,"  S  1- 

Employers,  see  "Master  and  Servant,"  iS  2,  14. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  it  1,  2. 

OoniUbmorueetifvortieulartpecleacf  property, 

works,  or  matMneru, 
See    "Electricity";    "Railroads,"    {g    2,    5-10; 

"Street  Railroads,"  {  1 ;  "Waters  and  Water 

Courses,"  {  4. 
Demised  premises,  see  "Landlord  and  Tenant," 

i  3- 

CcnMbutory  negligence. 

In  relying  on  false  certificate  of  notary,  see 
"Notaries." 

Of  parent  as  defense  to  action  for  loss  of  serr- 
ices  of  child,  see  "Parent  and  Child." 

Of  parent  suing  for  damages  from  sale  of  liqnor 
to  child,  see    Intoxicating  Liquors,"  {  6. 

Of  passenger,  see  "Carriers,"  §  13. 

Of  person  injured  by  defective  street,  see  "Mu- 
nicipal Corporations,"  i  11. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroad'  H  7-9. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  g  1. 

Of  person  injured  in  failing  to  prevent  conse- 
quences of  injury,  see  "Damages,"  §  1. 

Of  servant,  see  "Master  and  Servant,  H  7,  11, 
12. 

i    1.    Acts     or     omissloms      ooiiatitiitiii.g 
BecUcenoe. 

Where  plaintiff  was  injured  1^  the  falling 
of  a  bridge  by  reason  of  its  oiefective  con- 
struction, of  which  the  contractor  alone  had 
notice,  the  latter  was  liable,  though  the  bridge 
did  not  fall  until  after  its  acceptance. — Casey 
V.  Hoover  (Mo.  App.)  330,  336. 

*In  an  action  for  fire  set  oat  by  defendants' 
threshing  engine,  defendants  held  bound  to 
prove  that  the  engine  in  respect  to  fire  pre- 
cautions was  up  to  the  ptate  of  the  art  at  the 
time  the  fire  occurred. — Martin  v.  McCrary 
(Tenn.)  324. 

Operators  of  a  threshing  engine  equipped 
with  a  double  netting  to  prevent  the  escape 
of  sparks  held  guilty  of  negligence  in  failing 
to  make  at  least  a  daily  inspection  thereof. — 
Martin  v.  McCrary  (Tenn.)  324. 

*The  degree  of  care  required  by  one  using 
a  steam  thresher  in  respect  of  setting  fires 
lield  such  care  as  is  commensurate  with  the 
danger  to  which  the  property  is  exposed  in  the 
lawful  conduct  of  the  business. — Martin  ▼. 
McCrary  (Tenn.)  324. 

I  2.     Proximate   cause   of  injury. 

'Where  an  accident  occurs  from  two  causes, 
both  due  to  negligence  of  different  persons,  but 
together  an  efficient  cause,  such  cause  is  the 
proximate  cause,  and  both  are  liable. — Galves- 
ton, H.  &  S.  A.  Ry,  Co.  v.  VoUrath  (Tex.  Civ. 
App.)  278. 


*  Point  aanotated.    Seo  syllabna. 


{   3.   Oontrlbntory  necUceitee. 

*In  an  action  for  injuries  to  a  plaintiff  while 
riding  as  the  guest  of  a  friend  along  a  highwar, 
the  negligence  of  the  friend  held  not  impntatde 
to  plaintiff. — Bevis  ▼.  Vanceburg  Telephone  Co. 
(Ky.)  128. 

*An  instruction  on  contributory  negligence 
held  erroneous. — South  Covington  &  C  St. 
Ry.  Co.  V.  Nelson  (Ky.)  200. 

{  4.  Actions— Rlclit  of  action,  parties, 
preliminary  prooeedinsa,  and 
pleading. 

*A  plaintiff  suing  for  a  personal  Injury  negli- 
gently inflicted  by  another  need  not  aver  in  his 
petition  the  absence  of  contributory  negligence. 
— Board  of  Councilmen  of  City  of  Fratdrfort 
V.  Chinn  (Ky.)  18a 

In  an  action  for  injuries  to  a  traveler  by 
the  collapse  of  a  bridge,  counts  of  the  petition 
held  to  8a£9ciently  charge  negligence  to  with- 
stand a  demurrer. — Casey  v.  Hoover  (Mo.  App.) 
330,  336. 

*A  plaintiff  in  a  personal  injury  action  held 
not  required  to  prove  that  he  was.  as  alleged  in 
his  petition,  sound  before  the  injury,  in  order 
to  recover.— Green  v.  Houston  Electric  Co.  (Tex. 
Civ.  App.)  442. 

{  S.     -^  Evideneo. 

*  Evidence  of  the  repair  or  supply  of  a  defect 
after  an  injury  held  incompetent — Ix>aisville 
&  N.  R.  Go.  v.  Morton  (Ky.)  243. 

•Where  plaintiffs  wheat  was  destroyed  by 
fire  communicated  by  defendants'  threshing 
engine,  negligence  would  be  presumed  from 
the  fire,  and  the  burden  was  on  defendant  to 
rebut  the  same. — Martin  v.  McCrary  (Tenn.) 
324. 

*A  defendant  in  a  personal  injury  action  M4 
required  to  prove  contributory  negligence. — 
Houston  &  T.  C.  R.  Co.  v.  Anglin  (Tex.  Sop.) 
966. 

*Where  negligence  is  sought  to  be  proved 
by  circumstantial  evidence,  the  circumstances 
must  be  such  as  to  reasonably  lead  up  to  and 
establish  such  negligence. — MisBonri,  K.  &  T. 
By.  (3o.  T.  Greenwood  (Tex.  Civ.  App.)  810. 

i    6.    -^   Trial,  Judgment,  and  reTteir. 

An  instruction  as  to  contributory  negligence 
held  erroneous  in  assuming  that  defendant  to 
be  entitled  to  the  rule  must  have  been  free 
from  negligence. — IiouisriUe  &  N.  R.  Oo.  ▼. 
Sights   (Ky.)   132. 

*In  a  negligence  case  held  an  instruction  de- 
fining negligence  and  ordinary  care  as  used  in 
the  instructions  should  be  given. — South  Cov- 
ington &  C.  St.  Ry.  Co.  V.  Nelson  (Ky.)  200. 

Where  there  is  no  evidence  of  contributory 
negligence,  held  no  instruction  should  be  given 
on  the  subject — South  Covington  ft  O.  St  Ky. 
Co.  y.  Nelson  (Ky.)  200. 

In  an  action  against  a  street  railway  company 
for  injuries  to  a  vehicle,  an  instruction  antbor- 
izing  recovery  if  the  driver  of  the  vehicle  was 
"free"'  from  contributory  negligence  was  im- 
proper, and  was  inconsistent  with  an  instmctioa 
defining  what  contributory  negligence  wonld 
defeat  recovery. — Palmer  Transfer  Co.  v.  Padn- 
cah  Ry.  &  Light  Co.  (Ky.)  515. 

*Where  there  is  any  evidence  of  negligence, 
the  question  is  one  for  the  jury. — Illinois  Cent 
R.  Co.  V.  Proctor  (Ky.)  714. 

In  an  action  for  negligence,  the  giving  of  a 
requested  instruction  in  favor  of  plaintiff  held 
error,  as  permitting  the  jury  to  determine  tiie 
law  as  well  as  the  fact  of  negligence.— CSnaey 
V.  Hoover  (Mo.  App.)  330.  3SS. 
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Genera]   findingB  that  defendants   were  not 

goiltr  of  negligence,  etc.,  which  were  in  eon- 
ict  with  facts  specially  found,  Iteld  findinga 
of  law,  and  eironeous. — Martin  t.  McCraiy 
(Tenn.)  324. 

*An  instruction  in  an  action  for  personal  in- 
loriea  negligently  inflicted,  defining  ne^igoice, 
held  proper.— Gulf,  C.  &  S.  F.  Ey.  do.  v.  Hays 
(Tex.  Civ.  App.)  29. 

'Where  defendant  pleads  contributory  negli- 

Sence,  and  there  is  evidence  tending  to  show  it, 
efendant  is  entitled  to  a  charge  correctly  de- 
fining the  same  and  grouping  the  facts  tending 
to  support  the  defense. — St.  lioaiB  Southwestern 
Ry.  Co.  ▼.  Everett  (Tex.  Oiv.  App.)  457. 

'Question  of  negligence  is  for  the  jury,  where 
reasonable  men  may  differ  upon  the  same. — 
Onlf,  C.  &  8.  F.  Ry.  Co.  v.  Blatthewa  (Xez. 
Oiv.  Ano.)  988. 

NEGOTIABLE  INSTRUMENTS. 

See  "BilU  and  MotM." 

NEWLY  DISCOVERED    EVIDENCE. 

Ground  for  new  trial  in  criminal  prosecution, 

gee  "Criminal  Law,"  i  25. 
Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  I  1. 

NEW  TRIAL 

Costs,  see  "Costs,"  i  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

8  25. 
Necessity  of  bill  of  exceptions  to  review  ruling 

on  motion  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  f  29. 
Necessity  of  motion  for  purpose  of  review,  see 

"AppMl  and  Error,"  S  8. 
Presentation  and  reservation  in  lower  court  of 

srrounds  for,  in  criminal  case,  see  "Criminal 

Law,"  {  27. 
Review  of  findings  on  motion  for,  see  "Appeal 

and  Error,"  (  24. 
Review  of  rulings  as  dependent  on  record,  see 

"Appeal  and  Error,"  8  6. 
Review  of  rulings  involving  discretion  of  court, 

see  "Appeal  and  Error,"  f  23. 
Review  of  rulings  on  motion  for,  in  criminal 

prosecutions,  see  "Criminal  Law,    i  32. 

(   1.    Onnuida. 

*New  trial  for  evidence  merely  enmulative, 
and  which  sfaonld,  by  ordinary  diligence,  have 
been  obtained  on  the  trial,  held  properly  denied. 
— Slusher  v.  Hopkins  (Ky.)  244. 

That  a  verdict  is  not  in  accord  with  the  testi- 
mony of  a  majority  of  the  witnesses  furnishes 
no  reason  for  the  trial  court  to  set  aside  the 
Tcrdict.— LouJBvUle  &  N,  R.  Co.  v.  Helm  (Ky.) 
709. 

On  a  motion  for  a  new  trial  for  misconduct 
of  jurors,  held  not  error  to  deny  the  motion. — 
Dysart-Cook  Mule  Co.  v.  Reed  &  Heckenlively 
(Mo.  App.)  691. 

*A  trial  Judge  held  required  to  grant  a  new 
trial  where  the  verdict  is  contrary  to  the  evi- 
dence.— ^Bohle  V.  King-Brinsmade  Mercantile 
Co.  (Mo.  App.)  1036. 

•A  defeated  party  lield  not  entitled  to  a  new 
trial  on  the  ground  of  surprise. — Gait,  G.  &  S. 
F.  Ry.  Co.  V.  Hays  (Tex.  Oiv.  App.)  29. 

*A  new  trial  will  not  be  granted  for  case  of 
newly  discovered  evidence  in  order  to  give  the 
defeated  party  an  opportunity  to  attack  a  wit- 
ness for  the  successful  party. — Gulf,  C.  &  S.  F. 
Ky.  Co.  V.  Hays  (Tex.  Civ.  App.)  29. 


Denial  of  a  new  trial  held  proper  under  the 
evidence. — St  Louis  &  S.  W.  Ry.  Co.  of  Texas 
V.  Foster  (Tex.  Civ.  App.)  450. 

'Whenever  the  rule  which  requires  argument 
to  be  confined  to  the  evidence  and  argument 
of  opposing  counsel  is  violated,  a  new  trial 
should  be  granted,  unless  it  appears  probable 
that  the  verdict  was  not  influenced  by  the  im- 
proper argument. — Houston  E.  &  W.  T.  Ry. 
Co.  T.  HcCarty  (Tex.  Civ.  App.)  806. 

On  motion  for  new  trial,  held  that  the  appli- 
cant was  negligent  in  not  procuring  the  alleged 
new  evidence  at  the  trial. — St.  Louis  &  S.  F. 
R.  Co.  V.  Ross  (Tex.  Civ.  App.)  1106. 

'Cumulative  evidence  held  not  ground  for 
new  trial. — St  Louis  &  S.  F.  R.  (To.  v.  Ross 
(Tex.  CHv.  App.)  1106. 

(   S.     Proeeedlngs  to  proenre  new  trlaL 

'Specifications  of  error  in  a  motion  for  a 
new  trial  held  sufficiently  specific. — Missouri, 
K.  &  T.  Ry.  C!o.  v.  Smith  (Ind.  T.)  668. 

'Specifications  of  error  in  a  motion  for  a 
new  trial  held  too  general. — 'Missouri,  K.  &  T. 
Ry.  C!o.  V.  Smith  (Ind.  T.)  668. 

Specifications  of  objection  to  the  admission 
of  evidence  in  a  motion  for  a  new  trial  held  a 
compliance  with  Rev.  St  1895,  art.  1371,  and 
district  and  county  court  rules  67,  68  (67  S. 
W.  xxt). — CJity  of  Austin  v.  Forbis  (Tex.  Sup.) 

NOMINATION. 

For  office,  see  "Elections,"  (  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsolt" 

NOTARIES. 

'The  negligence  of  plaintitF  in  relying  on  the 
false  certificate  of  a  notary,  and  the  fraud  of 
persons  in  selling  him  homestead  claims,  and 
not  the  affidavit  of  the  notary,  held  to  be  the 
proximate  cause  of  plaintiff's  injury. — Smith 
V.  Maginnis  (Ark.)  91. 

The  complaint  on  the  bond  of  a  notary,  for 
damages  in  purchasing  homestead  claims  of 
persons  relying  on  the  false  certificate  of  the 
notary  to  their  affidavits,  held  insufficient  in 
not  alleging  that  the  persons  did  not  own  the 
homestead  rights. — Smith  ▼.  Maginnis  (Ark.) 
91. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  portioulor  /aste,  acts,  or  prooeedingw. 
See  "Lis  Pendens." 
Appeal,  see  "Appeal  and  Error,"  {4. 
Appeal  from  justice's  court,  see  "Justices  of  the 

Peace,"  i  8. 
Appeal  in  criminal  cases,  see  "Criminal  Law," 

i  81. 
Claim  of  lien,  see  "Mechanics'  Liens,"  {  4. 
Going  into  effect  of  local  option  laws,  see  "In- 

toncating  Liquors,"  |  1. 
Lien  against  railroad,  see  "Railroads,"  i  4. 
IxMS  insured  afainst  see  "Insurance,"  f  10. 
Transfer  of  cnminal  case,  see  "Criminal  Law," 

i  29. 

To  parttculor  classes  cf  parties. 

See  "Principal  and  Agent,"  {  8;  "Principal  and 
Surety,"  f  1. 


•Polat 


totstad.    See  syllalnis. 
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Purchaser  of  realty,  see  "Vendor  and  Purchas- 
er." {  4. 

'Where  a  lease  provided  that  a  certain  notice 
should  be  giTcn  on  the  Ist  day  of  June,  it  was 
sufficient  that  the  notice  was  given  before  that 
<late. — Lacy  Bros.  &  Kimball  y,  Morton  (Ark.) 
842. 

*Where  a  lease  provided  that  in  the  event  of 
a  partial  overflow  of  the  leased  lands  the  les- 
sees should  notify  the  lessor  if  they  claim  dam- 
age to  the  crop  thereV,  a  notice  sent  by  mail 
was  sufficient. — Lacy  Bros.  &  Kimball  t.  Mor- 
ton (Ark.)  842. 

NOXIOUS  WEEDS. 

See  "Agricultare." 

NUISANCE. 

Commission  of  by  railroad,  see  "Railroads,"  {  2. 

i  1.     Public  nnluiBoea. 

Where  plaintiff  was  injured  by  the  fall  of 
a  bridge  which  had  been  contracted  for  and 
constructed  under  lawful  anthority,  he  could 
not  recover  on  the  theory  that  the  bridge  by 
reason  of  defective  construction  was  a  nuisance, 
— Casey  v.  Hoover  (Mo.  App.)  330.  330. 

OATH. 

Effect  of  leaving  jury  in  criminal  case  in  charge 
of  unsworn  officer,  see  "Criminal  Law,"  {  23. 

OBJECTIONS. 

For  reception  of  evidence  in  civil  actions,  see 
"Trial, *^  }  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  f  3. 

OBSTRUCTIONS. 

Of  easements,  see  "Basements."  %  2. 
Of  highways,  see  "Highways,'*  f  1. 
Of  navigable  stream,  see  "Navigable  Waters." 
i  1. 

OFFER. 

Of  proof,  see  "Trial,"  |  2. 

OFFICERS. 

Bribery,  see  "Bribery." 

Duties   as   to    taking   deposition,    see   "Deposi- 
tions." 
Embezzlement,  see  "Embezzlement." 
Mandamus,  see  "Mandamus,"  {  2. 

Particular  dosses  ofofflcen. 

See  "Attorney   General";   "Judges";   "Justices 
of    the    Peace";    "Notaries";    "Sheriffs    and 

Constables." 


orpora- 

Siipervisors  of  turnpikes,  see  "Turnpikes   and 

Toll  Roads,"  {  1. 
Tai  collectors,  see  "Taxation."  {  7. 

I    1.    Appointment,     qnallflcatlon,     and 
tennre. 

*Where  a  justice's  resignation  is  accepted, 
he  cannot  afterwards  withdraw  the  same. — 
Murray  v.  State  (Tenn.)  101. 


tions,"    §    4. 


*The  office  of  deputy  sheriff  held  a  lucrative 
office  within  Const  art.  2,  t  26. — Sute  t. 
Slagle  (Tenn.)  32a 

*A  deputy  sheriff,  appointed  nnder  Shannon's 
Code,  f  448,  being  required  by  sections  1079, 
1080,  to  take  the  oath  of  office,  held  an  ofilcer 
within  Const,  art.  2,  I  26.— SUte  T.  Slagle 
(Tenn.)  326. 

OPENING. 

Judgment,  see  "Judgment,"  i  2. 

OPINION  EVIDENCE. 

Impeachment  of  witness  by,  see   "Witnesses," 

t  3. 
In  civil  actions,  see  "Evidence,"  S  10. 
In  criminal  prosecutions,  see  "(Criminal  I«w," 

8  11. 

OPINIONS. 

Of  courts,  see  "Courts,"  t  2. 

OPTIONS. 

To  purchase  or  sell  demised  premises,  lec 
"Landlord  and  Tenant,"  {  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  {  2. 

ORDERS. 

Of  county  court  levying  tax,  see  "Taxation." 

§  5. 
Review  of  appealable  orders,  see  "Appeal  and 

Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' H  1,  3,  6,  9. 

Regulation  of  sale  of  food,  see  "Food." 

Regulating  street  railroads,  see  "Street  Rail- 
roads," 1  1. 

Relating  to  inspection  of  food,  see  "Inspec- 
tion." 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  {  6. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward" ;  "Infanta." 
Adverse   possession    as   between,    see   "Adverse 

Possession,"  §  1. 
Custody  of  children  on  divorce,  see  "Divorce," 

S  2. 
Resnlting  trust  from  payment  of  price  by  son, 

see  "Truste,"  §  1. 
Right  of  parent  to  sue  for  wrongful  death  of 

child,  see  "Death,"  {  2. 

*  Where  a  father  is  alive  and  resides  witb  his 
wife,  held  she  cannot  maintain  an  action  for 
enticing  their  minor  son  to  leave  and  remain 
away  from  his  home. — Soper  v.  Igo,  Walker  & 
Co.  (Ky.)  538. 

'Plaintiff,  knowing  of  the  employment  of  his 
minor  son,  held  not  entitled  to  recover  for  in- 
juries from  negligence  of  fellow  servant.- - 
Texas  &  P.  Ry.  Co.  v.  Hervey  (Tex.  Civ.  App.) 
1095. 

Where  without  his  father's  consent  an  in- 
fant is  employed  in  a  dangerous  service.  hi« 
father's  right  to  recover  for  injuries  ia  based  on 


'  Point  annotated.    Seo  syllabns. 
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the  common  law. — ^Texas  &  P.  By.  Co.  ▼.  Her- 
Tey  (Tex.  CiT.  App.)  1095. 

In  an  action  by  plaintiff  for  injuries  to  hin  son 
-while  employed  by  defendant,  a  requested  in- 
struction on  plaintiff's  contributory  negligence 
M4  properly  refused. — Texas  &  P.  By.  Co.  v, 
Hervey  (Tex.  Civ.  App.)  1095. 

PAROL  EVIDENCE 

In  civil  actions,  see  "Bvidence,"  H  4,  9. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  {  6. 

Competency  as  witnesses,  see  "Witnesses,    |  1. 

Domicile  or  residence  as  affecting  venue,  see 
"Venue,"  {  1. 

Interpleading,  see  "Interpleader." 

Intervention  by  state  in  proceedings  for  natu- 
ralization, see  "Aliens,"  {  1. 

Misconduct  ground  for  new  trial,  see  "New 
Trial,"  I  1. 

Parties  entitled  to  allege  error,  see  "Appeal  and 
Error,"  S  20. 

Persons  affected  by  estoppel,  see  "Kstoppel," 
II. 

Beversal  of  judgment  against  plaintiff  as  affect- 
ing rights  of  interveners,  see  "Appeal  and  Er- 
ror," i  29. 

Transfer  of  interest  ground  for  abatement,  see 
"Abatement  and  Bevival,"  |  1. 

In  action*  hu  or  againH  portteulor  ctOMCS  <if 
partie*. 

See  "Executors  and  Administrators,"  |  5; 
"Principal  and  Agent,"  i  3. 

In  particular  aetiont  or  proceeding*. 

See  "Ejectment,"  f  1;  "Fraud,"  {  2;  "Injunc- 
tion,''^ {§  3.  4. 

For  breach  of  contract,  see  "Contracts,"  |  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  I  2. 

To  recover  tax,  see  "Taxation,"  {  6. 

To  partUsular  clastea  ctf  conveyances,  oontracte, 
or  transaetUma. 

See  "Fraudulent  Conveyances,"  8  2;  "Pledges." 

f    1.    Vvw  partlns  and  obance  of  parties. 

•Civ.  Code  Prac.  {  134,  held  to  authorize  an 
amendment  of  a  pleading  so  as  to  bring  in  a 
necessary  party. — Brackett's  Adm'r  v.  Boreing 
(Ky.)  406. 

Bev.  St.  1895,  art.  1208,  held  only  to  author- 
ize the  briDKing  in  of  necessary  or  proper  par- 
ties.— St  Louis  Southwestern  By.  Co.  v. 
McKnigbt  (Tex.  Sap.)  755. 

f    C    Defects,    obJevMoBS,    and    amend- 
ment. 

The  objection  to  the  maintenance  of  a  suit  by 
the  ancillary  administrator  held  waived  unlesR 
taken  in  limine. — Kraft  v.  Moore  (Ark.)  51. 

*The  objection  of  misjoinder  heid  made  too 
late  when  made  after  verdict. — Tenzer  v.  Gil- 
more  (Mo.  App.)  841. 

*Under  Bev.  St.  1895.  art  1265,  tbe  nonjoin- 
der of  a  party  who  should  be  joined  as  a  plain- 
tiff, in  an  action  of  tort,  can  only  be  taken  ad- 
vantage of  by  a  plea  in  abatement.^-Chicago,  R. 
I.  &  O.  By.  Co.  V.  Seale  (Tex.  Civ.  App.)  007. 

PARTITION. 

Bights  of  life  tenant  on  partition,  see  "Life  Es- 
tates." 

Waiver  of  defects  in  petition  for,  see  "Plead- 
ing," i  8. 


*  Point  annotated.    See  syllabas. 


I   t.    Aetlena  for  partition. 

In  ex  parte  proceeding  for  the  division  of 
real  property,  judgment  electing  for  party  to 
take  life  estate  in  lieu  of  dower  held  not  void 
or  erroneous. — Durrett  v.  Durrett  (Ky.)  210. 

Want  of  administration  on  the  estate  of  one 
of  the  parties  in  interest  who  had  been  absent 
and  unheard  of  for  a  period  of  16  years,  and 
was  presumed  dead,  held  no  ground  for  denying 
partition,  under  Bev.  St  1899,  I  4384.-— Chap- 
man V.  Kullman  (Mo.  Sup.)  924. 

PARTNERSHIP. 

Damages  for  breach  of  contract,  see  "Damages," 

Beqnirements  of  statnte  of  frauds,  see  "Frauds, 

Statute  of,"  I  1. 
Transactions    with   decedent,    see    "Witnesses," 

«  1- 

S    1.   Mntaal  risbts,  dntles,  and  UablU- 
ties  of  partner*. 

A  firm,  having  subcontracted  certain  work  to 
one  of  its  members,  held  entitled  to  the  same 
average  profit  from  him  as  is  made  on  other 
parts  of  the  work  contracted  to  other  subcon- 
tractors.— Condon  v.  Callahan  (Tenn.)  400. 

I   S.    Blglits  and  UablUtlea  as  to  third 
pereons. 

A  surety  on  a  note  held  not  entitled  to  re- 
cover from  a  principal  therein,  a  partner,  on 
the  theory  of  a  ratification  of  the  acta  of  the 
other  principal  therein,  a  copartner. — Johnson 
T.  Wynne  (Ark.)  1049. 

Where  partners  with  whom  bonds  are  pledged 
wrongfully  repledge  them,  all  the  members  of 
the  um  are  liable  jointly  and  severally. — Inter- 
urban  Const.  Co.  V.  Hayes  (Mo.  Sup.)  927. 

Under  the  facts,  AeM  that  a  landlord,  to  the 
amount  of  his  claim  for  which  he  had  a  lien, 
could  recover  of  one  who  appropriated  the  ten- 
ant's crop. — Thomas  v.  Tucker,  Zeve  &  Oo. 
(Tex.  Cir.  App.)  802. 

{   3.    Death    of    partner,   and   snrrivlnc 
partners. 

The  surviving  partner  held  not  liable  for 
losses  through  no  fault  of  his. — Swafford's 
Adm'r  v.  White  (Ky.)  129. 

For  a  surviving  partner  to  have  the  county 
court  grant  administration  to  appoint  ap- 
praisers of  tbe  partnership  property  held 
proper  practice. — Swafford's  Adm'r  v.  White 
(Ky.)  1&. 

A  surviving  partner's  offer  of  settlement  for 
certain  services  rendered  in  the  performance  of 
a  contract  held  by  the  old  firm  held  not  to  affect 
his  right  to  recover  for  completing  the  contract 
after  the  firm  was  dissolved. — Condon  v.  Cal- 
lahan (Tenn.)  400. 

*A  surviving  partner,  having  completed  a 
large  contract  after  the  dissolntion  of  the  firm, 
held  entitled  to  reasonable  compensation  for 
his  services,  to  be  determined  in  accordance  with 
the  results  realized. — Condon  v.  Callahan 
(Tenn.)  400. 

A  surviving  partner  of  a  firm  held  not  liable 
for  interest  on  money  collected  belonging  to 
the  firm  and  deposited  to  the  credit  of  the 
firm's  bank  account — Condon  v.  Callahan 
(Tenn.)  400. 

i  4.     Dlasolntion,    settlement,    and    ao- 
eonntlnB. 

Loans  by  one  member  of  the  firm  to  another 
held,  on  partnership  accounting,  to  be  treated 
as  partnership  items. — Swafford's  Adm'r  v. 
White  (Ky.)  129. 

*0n  a  partnership  accounting  held  that  a 
personal  debt  of  one  partner  to  the  other  is  the 


Digitized  by 


Google 


1212 


88  SOUTHWBSTBBN  REPORTER. 


•abject  of  set-off. — Swafford's  Adm'r  t.  WWt« 
(Ky.)  129. 

*The  expenses  of  settling  a  partnership  held 
a  partnership  liability. — SwaSord'a  Adm'r  T. 
White  (Ky.)  129. 

PASSENGERS. 

See  "Carrieis,"  {«  fr-15. 

PATENTS. 

Assignees  of  patent  rights  held  under  no 
obligation  to  pay  a  sum  of  money  conditionally 
stipulated  to  oe  paid  for  the  assignment,  and 
the  assignor  was  not  entitled  to  a  rescission  for 
their  failure  so  to  do. — Comer  T.  Byara  (Xex. 
Civ.  App.)  80. 

PAYMENT. 

See  "Accord  and  Satisfaction";  "Compromise 
and  Settlement." 

Authority  of  agent  as  to,  see  "Principal  and 
Agent,'*  i  3. 

Of  tax  as  condition  precedent  to  redemption 
from  tax  sale,  see  "Taxation,"  {  8. 

Subrogation  on  payment,  see  "  Subrogation." 

Tb  principal  contractor  as  estopping  enforce- 
ment of  lien,  by  subcontractor,  see  "Mechan- 
ics' Liens,"  i  8. 

Of  partieulor  oloiMt  (if  obUgoMon*  or  liatMtUes. 

See  "Insurance,"  g  12;  "Judgment,"  f  9. 

Price  of  land  sold,  see  "Vendor  and  Purchaser," 

§  3. 
Taxes,  see  "Taxation,"  t  6. 

I   1.    B«a«laltes  and  snfielMtar. 

Certain  transaction  between  a  widow  and 
creditor  of  decedent  held  not  to  extinguish  the 
creditor's  cause  of  action  against  the  decedent's 
estate. — Grimes  t.  Orimes  (Ky.)  54& 

t  S>    AvplleAttoB. 

A  mortgagee,  receiving  proceeds  from  the 
sale  of  property  included  in  two  mortgages, 
held  entitled  to  apply  them  to  either  mortgage. 
— Lyon  T.  Bass  (Ark.)  819. 

*A  mortgagee,   on    receiving  the    proceeds 

from  a  sale  of  the  mortgaged  property,  held 

entitled  to  apply  the  same    on  the    mortgage 
debt — ^Lyon  v.  Bass  (Ark.)  849. 

*A  creditor  held  entitled  to  credit  proceeds 
turned  over  to  him  by  his  debtor  to  a  particular 
debt— Lyon  v.  Bass  (Ark.)  849. 

i  3.     Recovery  of  paymoata. 

A  payment  made  for  the  redemption  of 
bonds  from  a  pledgee  held,  under  the  ntcts,  not 
to  have  been  a  voluntary  payment. — IntwuOan 
Const  Co.  V.  Hayes  (Mo.  Sup.)  927. 

PENALTIES. 

Against  telegraph  and  teIq>hon«  companies,  see 

"Telegraphs  and  Telephones,"  {  2. 
For  illegal  voting,  see  "Elections,"  {  8. 
In  tax  proceedings,  see  "Taxation,"  $  6. 
Nonpayment  of  tax,  see  "Taxation,"  {  9. 
Violation  of  regulations  of  carriers,  see  "Oar^ 

riers,"  t  1. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lit  Pen- 
dens." 


PERJURY. 

C!onvlction  of  fblee  swearing  as  former  Jeopardy 
in  prosecutian  for  other  offense,  see  "GrUniaal 
Law,"  S  8. 

i  1.     ProSoostioB  and  pmilshaieBt. 

In  a  prosecution  for  perjury,  evidence  held  to 
show  a  fatal  variance. — Stanley  v.  State  (Tex. 
Cr.  App.)  828. 

*On  a  prosecution  for  false  swearing,  held  the 
terms  ''willfully"  and  "deliberately'  sbonld 
have   been   defined. — ^Holt  v.    State  (Tex.  O. 

App.)  838. 

On  a  prosecution  for  false  swearing,  held 
that  a  requested  instruction  as  to  corroboration 
should  have  been  given. — ^Holt  t.  8tat»  (Tex. 
Cr.  App.)  838. 

PERPETUITIES. 

A  provision  in  a  deed  for  other  persons  after 
death  of  the  life  tenant  and  remaindermen  held 
void  as  contravening  the  statute  of  perpetuities, 
Ky.  St  1903,  i  S60.— Brmnley  v.  Bmmley 
(KyO  182. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  S  1;  "Electricity": 
"NegUgence." 

Argument  and  conduct  of  oonnsel,  see  "Trial,'' 
i  3. 

Assessment  of  damages  for,  see  "Damages,"  I  7. 

Caused  by  defect  in  street,  see  "Municipal  Cor- 
porations," {  11. 

Caused  by  maintenance  of  nuisance,  see  "Nui- 
sance," (  1. 

Caused  by  negligent  placing  of  telephone  pole, 
see  "Telegrapbis  ana  Telephones,"  |  1. 

CVimpetency  of  jurors,  see  ''Jury,"  {  2. 

Competency  of  witness,  see  "Witnesses,"  11. 

Direct  or  remote  consequences  of,  see  ^L>am- 
ages,"  {  1. 

Evidence  of  damages,  see  "Damages,"  |  S. 

Examination  of  witness,  see  "Witnesses,"  |  2. 

Excessive  damages,  see  "Damages,"  {  i. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  {  25. 

Instructions  in  general,  see  "Trial,"  CI  8,  11. 

Measure  of  damages,  see  "Damages,*' |  3. 

Pleading  damages  in  action  for,  see  "Damages," 
I  5. 

Ilelease  of  claim  for,  see  "Release." 

Remission  of  excess  of  recovery,  see  "Appeal 
and  Error,"  S  29. 

Removal  of  cause  to  federal  court  see  "Removal 
of  Causes,"  |  1. 

Requests  for  instructions,  see  "Trial,"  (  9. 

Review  in  general  in  action  for,  see  "Appeal 
and  Error/'  {  24. 

Right  of  parent  to  recover  for  loss  of  f:hi]d'a 
services,  see  "Parent  and  Child." 

To  employe,  see  "Master  and  Servant"  (  2. 

To  Ucensee,  see  "Railroads,"  H  7,  9. 

To  passaiger,  see  "CSarriers,"  U  11-13. 

To  person  on  or  near  railroad  tracks,  aee  "Rail- 
roads," S  9. 

To  third  person  through  negligence  of  ser\-ant. 
see  "Master  and  Servant"  I  14. 

To  traveler  on  highway,  see  "Mnnidpal  Coi^ 
porations,"  |  11. 

To  traveler  on  highway  crossing  railroad,  we 
"Railroads,"  f  8. 

To  trespasser,  see  "Railroads,"  U  7,  A. 


*  Point  aamotated.    See  ayllalras. 


PETITION. 

For  removsJ  of  cause  to  federal  court  see  ' 

moval  of  Causes,"  i  2. 
In  pleading,  see  "Pleading." 


'Re- 
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To  obtain  allowance  of  app«al  or  writ  ot  error, 
see  "Api>eal  and  Error,"  f  4. 

PHYSICIANS  AND  SURGEONS. 

Agency  of,  see  "Principal  and  Agent,"  {  1. 
Expert  evidence,  see  "Evideiice,"^  S  10. 
Privileged  commnnicationa,  see  "witnesses,"  {  1. 
Relevancy  of  statements  to  physicians  as  res 
geets,  see  "Evidence,"  (  8. 

PLATS. 

Reference  to,  in  describing  land  in  deed,  see 
"Deeds,"  {  1. 

PLEA. 

In  abatement  as  remedy  for  nonjoinder,  see 
"Parties,"  S  2. 

PLEADING. 

'Applicability  of  instructions  to  pleadings,  see 

''Mai,"  i  8. 
Bringing  in  necessary  party  by  amendment,  see 

"Parties,"  i  1. 
Harmless  error  in  rulings  relating  to,  see  "Ai>- 

peal  and  Error,"  |  25. 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  3. 
Presumptions  relating  to  on  appeal  or  writ  of 

error,  sec  "Appeal  and  Error,    J  22. 

AlUQoUana  <u  to  porttcular  facts,  aeta,  or 
traawattknu. 

See  "Accord  and  Satisfaction" ;  "Damages,"  {  5. 

Champerty,  see  "Champerty  and  Maintenance." 

Good  taiOi  of  purchaser  of  realty,  see  "Vendor 
and  Purchaser,"  {  4. 

Statute  of  frauds,  see  "Frauds,  Statute  ot,"  {  4. 

Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," S  4. 

1«  actions  by  or  against  particular  classes  of 
parties. 

See  "Carriers,"  |{  4,  7,  12.  14;  "Innkeepers"; 
"Landlord  and  Tenant."  {  8;  "Notaries"; 
"Principal  and  Agent,''  {  2;  "Railroads," 
§28. 

Employers,  see  "Master  and  Servant,"  {  8. 

School  district  officers,  see  "Schools  and  School 
Districts,"  i  1. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," {  2.  . 

In  particular  actions  or  proceedings. 

Bee  "Account,  Action  on" ;  "Ejectment,"  |  2 ; 
"Equity,"  t  4;  "Negligence,"  f  4;  "Quieting 
lug  Title."  J  2;  "Refonnatlon  of  Instru- 
ments," t  2;  "Removal  of  Causes,"  (  2; 
"Trespass  to  Try  Title,"  f  2. 

For  breach  of  contract,  see  "Contracts,"  J  B. 

For  compensation  of  agent,  see  "Principal  and 
Agent,**  i  2. 

For  delay  in  delivery  of  goods  shipped,  see  "Car- 
riers," {  4. 

For  discharge  from  employment,  see  "Master 
and  Servant,"  (  1. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," %  5;  "Mortgages,"  S  2. 

For  ejection  of  passenger,  see  "Carriers,"  {  14. 

For  failure  of  railroad  to  construct  proper  cul- 
verts, see  "Railroads,"  t  2. 

For  injuries  from  defects  in  demised  premises, 
see  "Landlord  and  Tenant,"  |  3. 

For  injuries  to  live  stoclc  in  transportation,  see 
"Carriers,"  {  7. 

For  loss  of  property  of  guest,  see  "Innkeepers." 

For  obstruction   of  highway,   see   "Highways," 

For  personal  injuries,  see  "Carriers,"  i  12; 
"Master  and  Servant,"  {  8;  "Railroads,^'  (  8 


*  Point  aiuMtsted.    See  syllabva. 


Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  |  S. 

On  liquor  dealer's  bond,  see  "Intoxicating  liq- 
uors," {  6. 

On  notarial  bond,  see  "Notaries." 

Petition  for  writ  of  error,  see  "Api>eal  and  Er- 
ror," {  4. 

To  enforce  right  to  attend  school,  see  "Schools 
and  School  Districts,"  {  1. 

To  enforce  right  to  subrogation,  see  "Subroga- 
tion." 

To  establish  or  enforce  trust,  see  "Trusts,"  %  3. 

To  recover  tax,  see  "Taxation,"  8  6. 

To  redeem  from  tax  sale,  see  "Taxation,"  f  8. 

To  restrain  interference  with  easement,  see 
"Easements,"  i  2. 

t  1.    Form  and  alloKatioBa  In  ceneimL 

*Allegations  in  a  petition  that  defendant  "be- 
came indebted"  to  plaintiff  "and  executed  to 
him  a  mortgage"  are  mere  conclusions  of  law. — 
Cooper  T.  McKee     (Ky.)  20a 

The  presumption  that  things  once  shown  to 
exist  continue  until  the  contrary  appears  ap- 
plies to  pleadings  when  the  facts  stated  are  in 
their  nature,  by  fair  inference,  continuous, 
and  no  limitation  is  suggested. — Thomasson  v. 
Mercantile  Town  Mut.  Ins.  Go.  (Mo.  App.)  564; 
Thomason  v.  Same  (Mo.  App.)  1136. 

An  allegation  that  defendant  was  in  pos- 
session of  certain  freight  aa  a  common  carrier 
of  goods  for  hire  AelJ  not  objectionable  as  a 
conclusion  of  law. — Russell  Grain  Co.  v,  Wa- 
bash R.  Co.  (Mo.  App.)  908. 

An  allegation  in  a  petition  that  a  tender  of 
money  by  plaintiff  to  defendant  discharged  a 
mortgage  lien  is  a  conclusion  ot  the  ^teader 
which  may  be  properly  stricken  out.— Harris 
T.  Staples  (Tex.  Civ.  App.)  801. 

Allegations  of  a  pleading  for  damages  to 
growing  cotton  held  to  raise  an  inference  that 
the  cotton  l>elonged  to  plaintiff. — St.  Louis 
Southwestern  By.  Co.  of  Texas  v.  Rollins  (Tex. 
Civ.  App.)  1099. 

(   S.    Pie*   or   MMwer.   evess   eoasplalnt, 
■ad  AlBdaTlt  of  defease. 

Statements  in  a  pleading  keltf  inconsistent, 
and  both  cannot  stand  under  CSv.  Code  Prac. 
{  118,  subsec.  4.— Berry  v.  Evans  (Ky.)  12. 

A  cross-petition  heU.  under  the  facts,  author- 
ized by  Civ.  Code  Prac.  9  96,  subsec.  8. — 
Brackett's  Adm'r  t.  Boreing  (Ky.)  496. 

I  3.     Replioattoa    or    reply    «ad    snlise- 
qnent  pleadings. 

Under  Mansfield  Dig.  IS  S022,  5025,  5043 
and.  T.  Ann.  St.  1809,  S§  3227,  3230,  3248). 
plaintiff  in  an  action  of  unlawful  detainer  need 
not,  in  order  to  be  entitled  to  prove  fraud  in 
the  execution  of  a  lease  set  up  in  defense,  file 
a  reply  alleging  such  fraud. — Sass  &  Crawford 
V.  Thomas  (Ind.  T.)  656. 

i  4.     Deainrrer  or  ezoeptlon. 

*Oertain  defects  in  a  complaint  heU  not 
reached  by  demurrer. — W.  S.  Wolverton  &  Son 
V.  Bruce  &.  Butt  (Ind.  T.)  1018. 

*The  objection  to  the  sufficiency  of  the  peti- 
tion in  a  suit  to  restrain  an  interference  with 
a  road  held  required  to  be  raised  by  a  motion  to 
make  it  more  definite.— Smoot  v.  Wainscott 
(Ky.)  176. 

A  petition  in  an  action  for  breach  of  contract 
held  not  subject  to  general  demurrer  as  alleging 
an  improper  measure  of  damages, — Shropshire 
V.  Adams  (Tex,  Civ.  App.)  448. 

*Where  a  pleading  is  attacked  by  general  de- 
murrer, every  reasonable  intendment  will  be  in- 
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dniged  in  faror  of  the  plonding. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  t.  RoIIIdb  (Tex. 
Civ.  App.)  1099. 

I  5.    Ajneaded  and  Bappleaieiital  plead- 
inss  and  repleader. 

*The  allowance  of  a  second  amended  petition 
held  not  error. — Board  of  Counoilmen  of  City 
of  Frankfort  t.  Chinn  (Ky.)  188. 

Where,  in  an  action  by  the  buyer  of  personal 
property,  the  petition  was  amended  by  filing  as 
an  exhibit  the  written  contract,  the  exhibit  was 
properly  considered  on  demurrer  to  the  amended 
petition. — Gibson  v.  Ray  (Ky.)  474. 

I   6.    Profert,  ojer,  and  ozUblts. 

'Statements  in  exhibits  filed  with  a  petition 
may  be  used  against  the  pleader,  but  cannot 
serve  to  supply  an  omitted  material  allegation. 
— Hawkins  v.  Nicholas  County  (Ky.)  484. 

S   7.    Motions. 

Where  a  written  contract  of  sale  constituted 
the  basis  of  the  buyer's  action  for  the  possession 
of  the  property,  he  was  properly  required  to 
file  the  contract  as  an  exhibit  under  a  rule  to 
require  him  to  make  his  petition  more  specific 
as  to  the  contract  of  purchase. — Gibson  v.  Ray 
(Ky.)  474. 

I  S.    Defeota  and  objeetions,  waiver,  and 
alder  by  Terdlat  or  Judcmeat. 

Where  defend^ts  file  answers  which  cure 
defects  in  the  petition,  and  judgment  is  render- 
ed on  the  merits,  the  defects  in  the  i>etition  are 
not  available  on  appeal. — Cooper  v.  McKee 
(Ky.)  203. 

An  objection  to  a  petition  in  partition  that 
it  did  not  set  out  the  facts  from  which  defend- 
ant derived  his  title  held  waived  by  defendant 
going  to  trial  without  urging  the  same. — Chap- 
man V.  KuUman  (Mo.  Sup.)  924. 

*The  objection  of  misjoinder  held  made  too 
late  when  made  after  verdict. — Tenzcr  v.  Oil- 
more  (Mo.  App.)  841. 

*Where  material  matter  omitted  from  the 
petition  was  necessarily  implied  from  what  was 
stated  therein,  the  defect  was  cured  by  verdict 
— McKinney  v.  Northcutt  (Mo.  App.)  351. 

'Defendants  having  answered  over  and  gone 
to  trial,  all  objections  to  the  sufficiency  of  the 
petition  were  thereby  waived,  save  its  suf- 
ficiency to  support  the  judgment — McKinney 
V.  Northcutt  (Mo.  App.)  351. 

In  an  action  on  a  fire  policy,  a  petition,  de- 
fective for  failure  to  allege  that  certain  of  the 
property  destroyed  was  located  in  the  county 
specified  in  the  policy  on  which  suit  was 
brought  held  cured  by  verdict  under  Rev.  St. 
1809,  f  672. — Thomasson  v.  Mercantile  Town 
Mnt  Ins.  O.  (Mo.  App.)  564;  Tbomason  v. 
Same  (Mo.  App.)  1135. 

•Pleas  of  the  lO-year  and  5-year  statute  of 
limitations  held  sufficient  to  support  a  judg- 
ment for  defendants  in  trespass  to  try  title. — 
Elcan  v.  Cbildress  (Tex.  Civ.  App.)  84. 

•Pleadings  must  be  wholly  defective,  and 
show  no  cause  of  action  or  defense,  before  ob- 
jections to  testimony  because  of  the  insufG- 
oiency  of  pleadings  will  be  entertained.- — St. 
Tx)uis  Southwestern  Ry.  Co.  of  Texas  v.  Rol- 
lins (Tex.  Civ,  App.)  1099. 

PLEDGES. 

Estoppel  to  deny  holding  property  as  pledge,  see 
"Kstoppel,"  i  1. 

Form  of  action  on  contract  of  pledge,  see  "Ac- 
tion," It  1. 

Of  borrowed  property  as  larceny,  see  "Larceny," 
I  Ju 


Recovery  of  payment  made  for  redemption,  see 

"Payment ''^  §  3. 
Rights  and  liabilities  of  partnership  as  to  bond* 

pledged  to  firm,  see  "Partnership,"  {  2. 

A  contract  construed,  and  held  to  show  that 
a  deposit  of  bonds  was  made  with  one  of  the 
parties  thereto,  but  not  with  a  certain  bank. — 
Interurban  Const.  Co.  v.  Hayes  (Mo.  Sup.)  927. 

Where  a  pledgee  wrongfully  repledged  bonds 
deposited  with  him,  and  they  were  redeemed  by 
a  party  to  the  contract  of  pledge,  certain  evi- 
dence held  admissible  as  tending  to  show  the 
interest  which  such  party  bad  in  the  redemp- 
tion.— Interurban  Const.  Co.  v.  Hayes  (Mo. 
Sup.)  927, 

In  an  action  by  a  party  to  the  pledge  of 
bonds,  against  the  pledgee,  to  recover  for  dam- 
ages sustained  by  a  wrongful  repledge,  the 
measure  of  damages  determined. — Interurban 
Const  (To.  V.  Hayes  (Mo.  Sup.)  927. 

A  bank  held  to  have  right  to  hold  bonds 
repledged  with  it  by  a  pledgee  as  agaioat  one  of 
the  parties  to  the  contract  of  pledge,  notwith- 
standing its  notice  of  certain  limitations  in 
such  contract. — Interurban  Const.  Co.  t.  Hayes 
(Mo.  Sup.)  927. 

POLICE  POWER. 

Of  moDicipality,  see  "Municipal  Corporations," 

POLICY. 

Of  Insurance,  see  "Insnrance." 

POLITICAL  RIGHTS. 

SufFrage,  see  "Elections." 

POLL  TAXES. 

Nonpayment  as  affecting  qualifications  of  Jo- 
rors,  see  "Jury,"  {  1. 

POSSESSION. 

See  "Adverse  Possession." 

Of  co-tenants,  see  "Tenancy  in  (Common,"  $  1. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," |§  3,  5. 

Retention  by  grantor  in  fraudulent  conveyance, 
see  "Fraudulent  (Conveyances,"  t  1. 

POST  OFFICE. 

Use  of  mail  in  sending  notices,  see  "Notice." 

POWERS. 

Creation  by  will,  see  "Wills,"  t  J. 

PRACTICE. 

Particnlar  courts,  see  "Courts." 
Prosecution  of  actions  in  general,  oee  "Action," 
8  3. 

fn  partieular  eivU  acUant  or  ptxtceeOtngt. 

See  "Account,  Action  on";  "Divorce."  f  1: 
"Ejectment" ;  "Interpleader" ;  "Mandamus." 
{  3 ;  "Prohibition" ;  "Trespass  to  Try  Title." 
12. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  i  6. 

Appointment  of  appraisers  of  partnership  prop- 
erty on  death  of  partner,  see  "Partnership," 
§  3. 


'  Point  annotated.    Bee  ayllabna. 
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Condemnation  proceedings,  aee  "Eminent  Do- 
main," f  8. 

For  compensation  of  agent,  see  "Principal  and 
Agent,'^  S  2. 

Particular    prooeedinga    in    aoUttni. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance" ;  "Costa" ;  "Damages,"  f  S  5-7 ; 
"Depositions";  "Dismissal  and  Nonsuit"; 
"Evidence";  ''Eiecntion";  "Judgment";  "Ju- 
dicial Sales";  "Jury";  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading";  "Process"; 
"Removal  of  Causes";  "Trial";  "Venue." 

Verdict,  see  "Trial."  \  12. 

ParttevUar  remedies  to  or  incident  to  acttona. 

See  "Attachment" ;  "Garnishment" ;  "Injunc- 
tion" ;  "Sequestration" ;  "Tender." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

For  offenses  against  liquor  laws,  aee  "Intoxica- 
ing  Liquors,''^  |  4. 

Frooeduiie  in  exerdM  q/'  si>ec<al  Jitrisdietions. 

In  equity,  see  "EJquity." 

Procedure  on  f«trteio. 

See  "Appeal  and  Error";  "Certiorari,"  g  2; 
"Exceptions,  Bill  of";  "Justices  of  the 
Peace,^'  {  S ;  "New  Trial." 


PREJUDICE. 

'ersal  in  civil  acl 
r,"  i  26. 

PRELIMINARY  EXAMINATION. 


Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  {  25. 


On   criminal   charge,  see   "Criminal   Law,"    {{ 
4,  13. 

PRESCRIPTION. 

Acqniaition  of  rights,  see  "Waters  and  Water 

Courses,"  i  S. 
E<asement  by  prescription,  see  "Easements,"  {  1. 


PRESENTMENT. 

ainst  estate  of  deeede 
Administrators,"  {  8. 

PRESUMPTIONS. 


Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  {  8. 


In  civil  actions,  see  "Evidence,"  {  2. 

On  appeal  or  error,  see  "Appeal  and  Error," 

PRIMARY  ELECTIONS. 

See  "Elections,"  f  1. 

PRINCIPAL  AND  ACCESSORY. 

See  "Rape,"  i  1. 

lostmction  as  to,  on  trial  of  criminal  prosecu- 
tion, see  "Criminal  Law,"  {  21. 

PRINCIPAL  AND  AGENT. 

Sec  "Attorney  and  Client" ;  "Brokers." 
A-dmissions  by  agent,  see  "Evidence,"  $  5. 
Aeency  of  partner  for  firm,  see  "Partnership," 

§2. 
Authority  of  agent  of  holder  of  mortgage  note, 

see  "Mortgages,"  i  1. 
Carriers'  agents,  see  "Carriers,"  {  7. 


Competency  of  witnesses  to  prove  agency,  see 

"Witnesses,"  8  1. 
Corporate  agents,  see  "Corporations,"  {  S. 
Husband  as  agent  of  wife,  see  "Husband  and 

Wife."  §  1. 
Insurance  agents,  see  "Insurance,"  i  2. 
Liability  of  agent  for  malicious  prosecution,  see 

"Malicious  Prosecution,"  g  2. 
Reception  in  evidence  of  declarations  of  agent, 

see  "Trial,"  {  2. 

I   1.    Tlt«  >«I«tloiL. 

In  an  action  for  injuries  to  a  servaut,  cer- 
tain evidence  held  to  show  that  the  physician 
in  charge  of  the  hospital  where  plaintiff  was 
treated  was  an  agent  for  defendant. — Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Huyett  (Tex.  Civ.  App.)  1118. 

I  2.     Mntwd  rlchts,  dattes,  and  UablU- 
tlos. 

Sales  agent  held  not  entitled  to  commissions 
ou  a  sale  of  machinery  which  the  principal  was 
obliged  to  take  back  on  mortgage  foreclosure. — 
Reeves  &  Co.  v.  Watkins  (Ky.)  266. 

Certain  evidence  narrower  than  the  petition 
held  not  to  constitute  a  fatal  variance  from  the 
petition. — Gil>8on  v.  Bailey  Co.  (Mo.  App.)  5&7. 

Agent  held  guilty  of  such  misconduct  toward 
principal  as  to  defeat  his  right  to  commissions. 
— Gibson  v.  Bailey  Co.  (Mo.  App.)  397. 

Agent  for  sales  held  entitled  to  commissions, 
notwithstanding  hostility  to  his  principal  in 
other  business  ventures. — Gibson  v.  Bailey  Co. 
(Mo.  App.)  597. 

In  an  action  by  an  administrator,  against  his 
agent,  for  money  received,  a  charge  that  the 
appraisers  were  only  entitled  to  their  regular 
allowance  unless  the  administrator  authorized  a 
further  payment  held  proper. — Harms  v.  Wolf 
(Mo.  App.)  1037. 

In  an  action  by  an  administrator,  against  his 
agent,  for  money  received  and  not  accounted 
for,  held  that  the  only  question  was  whether 
the  amount  paid  by  the  agent  to  an  attorney 
rendering  services  in  the  administration  was 
reasonable. — Harms  v.  Wolf  (Mo.  App.)  1037. 

I   3.    Richts  and  Uabllltl«s  as  to  third 
persons. 

An  agent  in  whose  name  a  contract  is  made 
without  disclosing  the  principal  held  entitled 
to  sue  in  his  own  name  for  a  breach  thereof. — 
Shelby  v.  Burrow  (Ark.)  464. 

*Kirby's  Dig.  i  6(X)2,  held  not  to  change  the 
law  allowing  an  agent  to  sue  on  a  contract  in 
his  own  name. — Shelby  v.  Burrow  (Ark.)  464. 

In  an  action  by  a  principal  against  one  who- 
had  purchased  on  an  individual  transaction  a 
wagon  held  by  the  agent  for  sale,  plaintiff  held 
entitled  to  judgment  for  the  price. — Miller  v. 
Springfield   Wagon  CVk   (Ind.  T.)   1011. 

A  person  held  not  to  have  been  the  agent  of 
another,  so  that  his  knowledge  could  be  im- 
puted to  the  latter. — Barnes  v.  P.  Weikel  Chair 
Ca  (Ky.)  222. 

•Vendor  held  to  have  ratified  false  representa- 
tions of  his  agent  in  the  sale  of  land,  and  was 
jointly  liable  with  the  agent  therefor. — Judd  v. 
Walker  (Mo.  App.)  558. 

Principal  held  liable  for  false  representations 
made  by  real  estate  agent  in  respect  to  acreage 
of  land  conveyed. — Judd  v.  Walker  (Mo.  App.) 
558. 

An  agent  of  an  administrator  assisting  in  the 
settlement  of  the  estate  held  entitled  to  pay  an 
attorney  for  services  rendered  in  the  adminis- 
tration, but  not  to  make  other  disbursements, 
except  at  the  administrator's  instance. — Harms 
v.  Wolf  (Mo.  App.)  1037. 


*  Point  annotated.    See  syllalras. 
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It  is  within  the  scope  of  the  appairent  antfaori- 
ty  of  a  salesman  to  the  retail  trade  to  sell  goods 
to  be  paid  for  when  sold  by  the  buyer,  and  the 
seller  is  bound  by  such  a  contract. — Patton- 
Worsham  Drug  Co.  y.  Starlc  (Tex.  Civ.  App.) 
789. 

PRINCIPAL  AND  SURETY. 

Accommodation  indorser  of  note  m  surety,  see 
"Bills  and  Notes,"  i  2. 

Admissions  by  principal,  see  "BTldence,"  f  6. 

Liability  of  surety  on  tax  collectors'  bond,  see 
"Taxation,"  |  7. 

Ratification  by  partner  of  acts  of  c<y-partner  as 
affecting  liability  to  surety,  see  "Partner- 
ship," {  2. 

SufSciency  of  sureties  on  guardian's  bond,  see 
"Guardian  and  Ward,"  {  1. 

Suretyship  on  contractors'  bond,  see  "Con- 
tracts," I  5. 

Tbeft  of  bond  by  surety,  see  "larceny,"  |  2. 

i    1.    Oreatlon  and  extatenoe  of  relailoB. 

An  apparent  principal  in  a  note  may  show  as 
Against  the  obligee  that  he  is  in  reality  only 
a  snrety  for  his  co-obligor. — Weller  t.  Ralston 
(Ky.)  699. 

I  2.    Nature  and  extent  of  UaltUity  of 
surety. 

•The  contract  of  a  surety  is  to  be  given  no 
retroactive  effect,  so  as  to  cover  past  delin- 
ouencies,  unless  it  in  express  terms  provides 
that  it  shall  have  that  effect — TJnitea  States 
Fidelity  &  Guaranty  Co.  v.  Fulti  (Ark.)  93. 

i  3.    Dlsekarge  of  surety. 

On  a  sale  of  certain  mortraged  cattle  to  the 
mortgagee's  assignee  for  application  on  a  mort- 
gage debt,  such  assignee  Mi  bound  to  the  mort- 
gagor's surety,  secured  by  another  mortgage  on 
the  same  cattle,  not  only  to  ascertain  the  cattle 
subject  to  the  mortgages,  but  to  use  due  dili- 
gence to  obtain  poasesaion  and  apply  them  to  the 
debts. — Scott  v.  Llano  County  Bank  (Tex.  Sup.) 
740. 

It  was  not  essential  to  a  surety's  defense 
on  the  ground  that  the  creditors  had  permitted 
the  principal  to  escape  with  certain  of  the 
mortgaged  property,  that  such  act  was  collu- 
sive and  with  an  intent  to  deprive  the  snrety 
of  part  of  bis  security  under  a  subsequent 
mortgage. — Scott  v.  Llano  County  Bank  (Tex. 
Sup.)    749. 

'Sureties  in  a  bond  conditioned  on  the 
principal  therein  constructing  a  building  ac- 
cording to  certain  plans  are  released  where 
without  tiieir  consent  the  plans  are  subsequent- 
ly materially  changed. — Thompson  v.  Chaffee 
(Tex.  Civ.  App.)  285. 

I  4.     Hemedles  of  eredltore. 

Obligors  in  a  statutory  bond  are  presumed 
to  have  known  the  terms  of  tbe  statute,  and  to 
have  bound  themselves  with  reference  thereto. 
— United  States  Fidelity  &  Guaranty  Co.  v. 
Fultz  (Ark.)  93. 

The  seven-year  limitation  is  a  bar  to  an 
action  against  a  surety  without  regard  to  the 
obligee's  knowledge  or  ignorance  of  the  surety- 
ship.—Weller  V.  Kalston  (Ky.)  698. 

*The  sureties  on  a  bond  are  not  bound  on  the 
principal  therein  establishing  a  defense  in  bar. 
— ^Thompson  v.  Chaffee  (Tex.  Civ.  App.)  285. 

In  an  action  for  breach  of  a  contractor's 
bond,  certain  evidence  held  admissible  on  tbe 
issue  of  the  action  of  the  sureties  with  ref- 
erence to  a  change  of  plans  for  tbe  building  to 
be  erected. — Thompson  v.  ChalFee  (Tex.  Civ. 
App.)  283. 

In  an  action  for  breach  of  a  contractor's 
bond,  the  question  whether  a  third  person  was 


the  owner's  agent  held  immaterial. — TfaompMa 
V.  Chaffee  (Tex.  Civ.  App.)  285. 

PRIORITIES. 

Between  deeds  in  trespass  to  try  title,  see  "Tree- 
pasB  to  Try  Title,"  f  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Etasements." 

PRIVILEGE. 

Effect  on  limitation,  see  "Limitation  of  Ae- 
tions,"  f  2. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witneasea,"  I  1. 

PRIVITY. 

Admission  by  privies,  see  "BTidenee^"  i  B. 

PROBABLE  CAUSE. 

For  attachment,  see  "Attachmoit,"  I  S. 

For  prosecution,  see  "Malicious  Pioeecntioa.'' 

PROBATL 

Of  will,  see  "Wills,"  {  2. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 
Effect  of  process  on  limitations  in  tax  salt,  see 
"Taxation,"  i  7. 

In  partiotUar  actions  or  %>rooeeMna», 

See  "Ejectment,"  f  1. 

On  appeal,  see  "Appeal  and  Error,"  |  4. 

On  insurance  policy,  see  "Insurance,"  {  13. 

ParHcular  forms  q/  writs  or  other  proeM*. 

See  "Arrest";  "Execution":  "Garnishment": 
"Injunction";  "Mandamos'';  "Prohibidon" : 
"Sequestration." 

I  1.     nature,    lasvanee,    req«lalt«a>    aad 
▼aUdity. 

In  suit  to  quiet  title,  held  error  to  enter 
judgment  against  certain  def«idants  on  croea- 
petition  filed  by  codefendant  without  sach  de- 
fendants have  been  summoned  or  heard  on  the 
cross-petition. — Amburgy  y.  Bnrt  &  Brabb 
Lumber  Co.  (Ky.)  680. 

PROHIBITION. 

S   1.   Nature  and  cronada. 

Prohibition  is  the  proper  remedy  where  a  dty 
seeks  to  prosecute  petitioner  for  an  offense  com- 
mitted in  territory  not  legally  annexed  to  the 
corporate  limits  of  the  city. — City  of  Bards- 
town  y.  Hurst  (Ky.)  147. 

The  Supreme  Court  on  the  hearing  of  an 
application  for  a  writ  of  prohibition  to  pro- 
hibit a  circuit  court  from  entertaining  joriailir- 
tion  of  a  suit  will  not  determine  the  snmriencj 
of  the  petition  in  the  suit  in  the  circuit  court 
within  the  jurisdiction  of  the  court. — State  ex 
rel.  Abel  v.  Gates  (Mo.  Sup.)  881. 

A  circuit  court  having  jurisdiction  of  a  snit 
held  authorized  to  decide  the  questions  arisinx 
therein  without  interference  by  writ  of  pro- 
hibition.— State  ex  rel.  Abel  t.  Oatea  (Mo.  SanJ 

881. 


*  Poist  annotated.    See  ayllabM. 
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PROMISSORY  NOTES. 

See  "BiUa  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  {  1. 

Of  loss  insured  against,  see  "Insurance,"  S  10. 

PROPERTY. 

See   "Animals";    "Improvements";    "Logs   and 

Liogging" ;  "Mines  and  Minerals.'' 
Adverse  possession,  see  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Intermixture,  see  "Confusion  of  Goods." 
liicenses  in  respect  to  real  property,  see  "li- 

censee,"  |  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

'Bvidence  that  woman  was  living  with  a  man 
without  being  married  to  him  did  not  show  that 
the  woman  was  a  prostitute  as  commonly 
understood. — Van  Dalsen  v.  Commonwealth 
(Ky.)  255. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  St  4,  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{20. 

PROVOCATION. 

Inducing  homicide,  see  "Homicide,"  f  8. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  f  1. 

Of  injuries  to  passenger,  see  "Carriers,"  i  12. 

Of  iwury,  see  "Negligence,"   §  2. 

Of  injury  from  operation  of  railroad,  see  "Rail- 
roads,'''  §S  8,  9. 

Of  injury  in  electric  power  house,  see  "Elec- 
tricity." 

Of  injury  to  servant,  see  "Master  and  Servant," 
S8  2,  9,  12. 

Of  loss  by  relying  on  false  certificate  of  notary, 
see  "Notaries." 

PUBLICATION. 

Of  order  putting  local  option  into  effect,  see  "In- 
toxicating Liquors,"  S  1. 

PUBLIC  DEBT. 

See  "Counties,"  f  2;  "Municipal  Corporations," 

PUBLIC  IMPROVEMENTS. 

By  monicipalities,  see  "Municipal  Corpora- 
tions," {§  5-& 

PUBLIC  LANDS. 

Records  in  oifice  of  land  commissioner  as  second- 
ary evidence,  see  "Evidence,"  {  4. 


•    1. 


of   Ijmds   of 


Surrey   «md   disposal 
United  States. 

B.,  buying  land  of  L.,  when  it  was  owned 
t>7  the  state,  but  afterwards  Tested  with  the 
equitable  title,  under  Kirby's  Dig.  {  734,  by 
its  being  acquired  by  L.,  lield  entitled,  except 
as   against  bona  fide  purchasers,  to  maintain 
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*  Botnt  annotated.    Beo  syllalias. 


suit  to  Test,  the  legal  title  In  Mm'. — Bozell  t. 
Chicago  MUl  &  Lumber  Co.  (Ark.)  469. 

I   S.    Disposal  of  lands  of  the  states. 

Under  Laws  1901,  p.  294,  c.  125,  8  S,  a 
purchaser  of  school  lands  haTing  left  the  same 
for  a  period  of  ei^ht  months,  during  which 
she  attended  school  m  another  state,  returning 
only  on  one  occasion  for  a  period  of  two  or 
three  days,  held  to  have  forfeited  the  land  by 
failing  to  maintain  a  continuous  residence  thero- 
on. — Andms  t.  Dstib  (Tex.  Sup.)  772. 

Under  Laws  1897,  p.  184,  c.  129,  the  land 
commissioner  could  not  sell  school  lands 
situated  in  the  absolute  lease  district,  if  there 
was  a  lease  on  the  lands  at  the  time  of  the 
application  for  purchase. — Trevy  t.  Lowrie 
(Tex.  Civ.  App.)  981. 

Under  Laws  1897,  p.  184,  c.  129,  a  conTey- 
ance  by  lessee  of  state  school  lands,  situated 
in  the  absolute  lease  district,  of  all  his  rights 
and  title  under  the  lease  to  one  who  was 
ineligible  to  purchase  the  lands,  did  not  author- 
ise tiie  sale  of  the  lands  to  another  during 
the  term  of  the  lease. — ^Treyy  t.  Lowrie  (Tex. 
CiT.  App.)  981. 

PUBLIC  NUISANCE 

See  "Nuisance,"  |  1. 

PUBLIC  POLICY. 

Affecting  validity  of  agreements  relating  to  ma- 
'    nicipal  offices,  see  'Municipal  Corporations," 

S  4. 
Affecting  yalidity  of  contracts,  see  "(Jontracts," 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  i  33. 

For  larceny,  see  "Larceny,"  {  2. 

Necessity  for  statement  in  recognizance  on  ap- 
peal in  criminal  prosecution,  see  "Criminal 
Law,"  I  31. 

Verdict  assessing,  see  "Criminal  Law,"  {  24. 

PUNITIVE  DAMAGES. 

See  "Damages,"  {8  2,  7. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  i  4. 

PUPILS. 

See  "Schools  and  School  Districts,"  {  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  8  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§  20 ;    "Homicide,"  {  9. 
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QUIETING  TITLE. 

Process  tn  general,  see  "Process,"  |  1. 

i    1.    Kicht  of  aetlon  and  defenses. 

In  a  suit  to  quiet  title  held  not  necessary 
to  trace  the  title  further  than  to  a  common 
sonrce  of  title. — Kendrick  T.  Borchett  (E^O 
289. 

i   S.    Prooeedlngs  and  relief. 

*A  defendant  in  a  suit  to  quiet  title  held  not 
entitled  to  judgment  on  the  pleadings  which 
raise  an  issue  as  to  the  ownership  of  the  land 
in  controversy. — Irvine  y.  Irvine  (E^y.)  193. 

Judgment  held  erroneous  in  leaving  the 
amount  of  the  judgment  to  a  commissioner  of 
the  court. — Ambnrgy  v.  Burt  k  Brabb  Lumber 
C!o.  (Ky.)  680. 

RAILROADS. 

See  "Street  Railroads." 

Acquisition  of  property  under  power  of  eminent 

domain,  see    Eminent  Domain,"  {{  1,  2. 
Admissions  by  railroad  engineer,  see  "Evidence," 

§  5. 
As  employers,  see  "Master  and  Servant." 
Carriage   of   goods   and   passengers,   see    "Car- 
riers." 
E}8toppel   to  allege  error  on  issue   relating   to 

movement  of  trains,  see  "Appeal  and  Error," 

8  20. 
E:(emplary    damages    for    injuries    caused    by 

defective  premises,  see  "Damages,"  8  2. 
Expert    testimony    in    action    for    injuries    in 

operation  of  railroad,  see  "Evidence,    §  10. 
Harmless  error  in  action  for  death  caused  by 

operation  of,  see  "Appeal  and  Error,"  §  25. 
Hearsay  in  action  for  injuries  to  animals,  see 

"Evidence,"  S  7. 
Instructions  in  general  in  actions  for  injuries 

caused  by  operation  of  railroads,  see  "Trial," 

i§  5,  a 
Liability  for  allowing  noxious  weeds  on  right  of 

way,  see  "Agriculture." 
Liability  for  flowage  of  land,  see  "Waters  and 

Water  Courses,"  5  4. 
Liability  of,  for  discharge  of  water  by  ditch,  see 

"Waters  and  Water  Coui-ses,"  §  2. 
Liability  of  city  for  injuries  caused  by  railroad 

crossing  in  city,  see  "Municipal  Corporations," 

8  11. 
Railroad    construction    contracts,    see    "Con- 
tracts," 8  1. 
Subject  and  title  of  statute,  see  "Statutes,"  8  2. 
Taxation  of,  see  "Taxation,"  8  3. 
Taxation  of  sleeping  cars  of  foreign  corporation, 

see  "Commerce,"  §  2. 

8   1.    Iiooatlon  of  road,  termini,  and  sta- 
tions. 

Laws  1893,  p.  21,  c.  11,  Rev.  St.  1895,  art 
4494.  Tield  to  authorize  railroad  commission  to 
require  two  railroads  crossing  each  other  to 
connect  their  tracks,  although  they  do  not 
cross  at  grade. — International  &  G.  N.  R.  Co. 
V.  Railroad  Oommission  of  Texas  (Tex.  Sup.) 
961. 

8   Z.    Oonstractlon,      maintenance,      and 
equipment. 

In  an  action  by  an  adjoining  property  owner, 
against  a  railroad  and  contractors  for  its  con- 
struction, for  injuries  sustained  by  blasting 
operations  incident  to  such  construction,  t^e 
defendants'  liability,  if  any,  was  joint. — Gossett 
V.  Southern  Ry.  Co.  (Tenn.)  737. 

The  Legislature  may  legalize  a  nuisance  com- 
mitted by  a  railroad  provided  the  damages  be 
fully  compensated  by  the  payment  of  money. — 
Rainey  v.  Red  River,  T.  &  S.  Ry.  Co.  (Tex. 
Sup.)  768. 


TTnder  Const,  art  1,  8  17,  and  Rev.  St  1S95, 
arts.  4445,  4424,  railroads  cannot  act  atWtraiily 
and  without  reference  to  damage  to  property  In 
the  vicinity  in  selecting  land  for  rqiair  shops, 
eto.— Rainey  v.  Red  River,  T.  &  6.  Ry.  Co. 
(Tex.   Sup.)  768. 

•Under  Rev.  St  1896.  art  4436,  hM  that  the 
failure  of  a  railroad  to  constract  proper  cul- 
verts and  sluices  is  negligence.— -St  Lonis 
Southwestern  Ry.  O.  of  Texas  y.  RoUina  flex. 
Civ.  App.)  1099. 

In  an  action  against  a  railroad  company  for 
damages  to  land  from  water  owing  'to  defend- 
ant's failure  to  construct  necessary  culverts,  as 
required  by  Rev.  St.  art  4436,  Md  no  defoise 
that  a  certain  improvement  that  would  have 
protected  plaintifrs  property  would  have  in- 
jured another. — St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Rollins  (Tex.  Civ.  App.)  1099. 

A  railroad  company  in  constructing  culverts 
for  drainage  held  boimd  to  take  into  considera- 
tion, not  only  existing  conditions,  but  such 
future  changes  as  it  could  have  foreseen. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Rol- 
lins (Tex.  Civ.  App.)  1(599. 

In  an  action  against  a  Railroad'  for  damages 
for  failure  to  comply  with  Rev.  St  189B,  art. 
4436,  requiring  necessary  culverts  for  drainage, 
an  iustruction  that  defendant  was  negligent  in 
failing  to  construct  the  necessary  culverts  held 
proper. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Rollins  (Tex.  Civ.  App.)  1()99. 

In  an  action  for  defendant  railroad  company's 
failure  to  comply  with  Rev.  St.  1895,  art  4436. 
in  relation  to  culverts,  whereby  plaintiffs  land 
was  damaged,  held  not  necessary  for  the  peti- 
tion to  allege  that  defendant  had  failed  to  put 
in  the  necessary  culverts  originally. — St.  Lonis 
Southwestern  Ry.  O).  of  Texas  v.  Rollins  (Tex. 
Civ.  App.)  1099. 

The  failure  of  a  railroad  company  to  comply 
with  Rev.  St.  1895,  art  4436,  requiring  a  rail- 
road to  construct  necessary  culverts  and  sluice* 
for  drainage  purposes,  is  negligence. — ^.  Lonis 
Southwestern  Ry.  Co.  of  Texas  v.  Selman 
(Tex.  <3iv.  App.)  1101. 

In  an  action  against  a  railroad  company  for 
failure  to  comply  with  Rev.  St  1895,  art  4436. 
requiring  the  construction  of  culverts  for  drain- 
age, a  requested  instruction  which  would  have 
exonerated  defendant  in  case  the  land  had  l>een 
cleared  and  cultivated  after  the  bnUding  of  an 
embankment  held  properly  refused. ^-St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Selman  (Tex. 
Civ.  App.)  1101. 

In  an  action  against  a  railroad  company  for 
damages  for  its  failure  to  comply  with  Rev. 
St.  1805,  art  4436,  requiring  necessary  culTerts 
for  drainage,  a  requested  instruction  uiat  plain- 
tiff could  not  recover  if  the  overflow  was  aided 
by  a  certain  embankment  constructed  by  him 
held  properly  refused. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Selman  (Tex.  Civ.  App.> 
1101. 

A  railroad  company  held  liable  for  damages 
from  overflow  of  land  caused  by  its  negligence 
in  constructing  culvej-ts,  concurring  with  the  acts 
of  others  or  the  act  of  God. — St  Louis  Sotith- 
weatem  Ry.  (Jo.  of  Texas  v.  Jenkins  (Tex.  Civ. 
App.)  1106. 

Statement  of  liability  of  railroad  company. 
under  Rev.  St  1805.  art  4436,  for  overflow  of 
land  from  insufScient  culverts  in  roadbed. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Jen- 
kins (Tex.  Civ.  App.)  1106. 

8   3.    Sales,  leases,  trattc  eontraota,  nad. 
consolidation. 

'Defendant,  having  purchased  the  line  of 
another  railroad,  under  Rev.  St  1809.  8  1060. 


*  Point  annotated.    See  syllabns. 
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Md  not  liable  for  the  selling  company's  torts, 
in  the  absence  of  an  assumption  thereof  in  the 
contract  of  sale. — Karn  ▼.  Illinois  Southern  By. 
Co.  (Mo.  App.)  346. 

*A.  railroad  company,  operating  a  line  at  the' 
time  certain  stock  was  killed,  may  be  liable 
therefor,  though  it  did  not  own  the  road. — 
Karn  v.  lUinois  Southern  Ry.  Co.  (Mo. 
App.)  846. 

5  4.    Xndabtedness,  aeenrltles,  lieaa,  and 

aiortgace*. 

Under  Shannon's  Code,  {  8580,  creating  a 
laborer's  lien  for  railroad  construction  work, 
the  requisite  notice  cannot  be  given  by  an 
assignee  of  the  laborer's  claim. — P.  H.  Norman 

6  Co.  V.  Edington,  Groner  &  Griffiths  (Tenn.) 
744. 

'Assignees  of  laborer  claims  for  services  per- 
formed in  railroad  construction  held  not  entitled 
to  enforce  a  lien,  under  Shannon's  Code,  g  3580, 
where  no  notice  of  lien  required -by  such  section 
was  given. — P.  H.  Norman  &  Co.  v.  Eidington, 
Groner  &  Griffiths  (Tenn.)  744. 

S    5.    OperatloB— Stetntory,      araalolpal, 
and  offleiml  leniilationris. 

Ky.  St.  1908,  (  784,  does  not  require  rail- 
roads to  keep  and  maintain  depots  at  flag 
stations  during  the  nighttime. — Sandifer's  Adm'r 
V.  Louisville*  N.  R.  Co.  (Ky.)  528. 

Rule  of  railroad  relative  to  meeting  of  trains 
of  superior  and  inferior  class  held  inapplicable 
to  trains  running  under  special  order. — Illinois 
Cent  R.  Co.  v.  Proctor  (Ky.)  714. 

Rule  of  railroad  requiring  trains  of  inferior 
claas  to  take  aiding  and  clear  trains  of  superior 
rlass  construed. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor (Ky.)  714. 

I   6.    ^^  Ooaapaaies  and  persons  liable 
for  lajnries. 

*A  locomotive  engineer  who  negligently  runs 
his  engine  against  another  and  injures  him  is 
personally  liable  for  such  injuries,  although  he 
does  not  own  the  engine,  and  is  operating  it 
in  the  service  of  a  railroad. — Illinohi  Cent.  B. 
Co.  V.  C!oley  (Ky.)  234. 

•Where  the  engineer  of  a  railroad  is  guilty 
of  negligence  which  results  in  Injury  to  a  mail 
clerk,  both  the  engineer  and  the  railroad  arc 
jointly  liable  for  .the  injury,  and  may  be  sued 
jointly  or  severally. — Illinois  Cent.  R.  C!o.  v. 
Houchins  (Ky.)  630. 

In  an  action  for  injuries  to  a  street  car 
passenger  while  alighting  to  escape  a  threaten- 
ed collision  between  the  car  and  a  railroad 
train,  the  railroad  and  street  car  companies 
held  guilty  of  concurring  negligence  rendering 
each  liable. — Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Vollrath  (Tex.  Civ.  App.)  279. 

i    7.    —  iBlnrles  to   Ueensees   or  tres- 
passers 1b  ceneral. 

Whether  a  shipper  who  was  injured  by  falling 
in  an  unguarded  ditch  on  the  railroad's  premises 
while  loading  horses  on  a  car  in  the  nighttime 
was  guilty  of  contributory  negligence  held  a 
question  for  the  jury. — Southern  Ry.  Co.  in 
Kentucky  v.  Goddard  (Ky.)  675. 

In  an  action  for  injuries  sustained  while 
engaged  in  loading  horses  onto  a  car,  whether 
the  railroad  was  guilty  of  negligence  in  having 
an  unguarded  ditch  about  its  premises  held  a 
question  for  the  jury. — Southern  Ry.  Co.  in 
Kentucky  y.  Goddard  (Ky.)  675. 

*A  shipper  engaged  in  loading  horses  on  a 
car  is  bound,  in  going  about  the  premises  of 
the  railroad,  to  use  ordinary  care  for  his  own 
safety.— Southern  Ry.  Co.  in  Kentucky  v. 
Goddard  (Ky.)  675. 


*  Polmt  aaaotated.    Bee  syllabas. 


Act  of  shipper  in  going  about  railroad's  prem- 
ises in  seeing  to  the  loading  of  horses  and 
their  harness  held  not  to  render  him  a  trespass- 
er.— Southern  Ry.  Co.  in  Kentucky  v.  Goddard 
(Ky.)  675. 

Railroad  which  negligently  maintains  a  ditch 
into  which  a  shipper  is  likely  to  fall  while  load- 
ing his  stock  held  liable  to  a  shipper  injured 
thereby. — Southern  Ry.  Co.  in  Kentucky  v. 
Goddard  (Ky.)  675. 

Railroad  which  maintains  a  dangerous  ditch 
on  its  premises  at  a  place  where  a  shipper  is 
entitled  to  go  should  notify  the  shipper  of  the 
danger. — Southern  Ry.  Co.  in  Kentucky  v. 
Goddard  (Ky.)  675. 

{  8.     —  Aeeldemts  at  erossli»c*> 

'Statement  of  duty  of  flagman  in  giving 
warning  to  teams  of  approach  of  trains  to 
crossing. — Louisville  &  K.  R.  Co.  v.  Sights 
(Ky.)  132. 

'Statement  of  rule  as  to  rights  of  a  railroad 
company,  as  against  a  team  in  the  manner  of 
operating  its  train  at  a  crossing. — ^Louisville 
&  N.  R.  Co.  V.  Sights  (Ky.)  182. 

'Railroad  held  negligent  in  failing  to  place 
watchman  or  to  take  some  other  precaution  at 
a  busy  city  crossing. — Illinois  Cent.  R.  Co.  v. 
Coley  (Ky.)  234. 

'Engineer  who  undertakes  to  back  his  engine 
in  the  dark  over  a  busy  city  crossing  should 
exercise  care  commensurate  to  the  danger. — 
Illinois  Cent  R.  Co.  v.  Coley  (Ky.)  234. 

A  railroad  and  its  engineer  who  are  jointly 
liable  for  injuries  caused  through  the  negli- 
gence of  the  latter  may  be  sued  jointly  for  the 
injuries. — Illinois  Cent.  R.  Co.  v.  Coley  (Ky.) 
234. 

In  an  action  against  a  railroad  for  injuries 
sustained  at  crossing  in  a  city,  certain  in- 
structions on  the  duties  ot  the  railroad  and  its 
servants  at  the  crossing  in  question  held  not 
prejudicial. — Illinois  Cent.  R.  Ck>.  v.  Coley 
(Ky.)  234. 

'One  driving  upon  a  railroad  crossing  cannot 
rely  exclusively  on  the  trainmen  to  give  notice 
of  danger. — Louisville  &  N.  R.  Co.  v.  Cleaver 
(Ky.)  &4. 

In  an  action  for  injuries  at  a  railroad 
crossing,  instructions  considered,  and  held  er- 
roneous in  allowing  recovery  on  a  ground  of 
negligence  not  relied  on  by  defendant. — Louis- 
ville &  N.  R.  Co.  V.  Cleaver  (Ky.)  494. 

In  an  action  for  injuries  to  a  passenger, 
charge  held  erroneous  in  failing  to  condition 
right  of  recovery  on  establishment  of  negligence 
charged  in  petition. — Hamilton  v.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  893. 

In  an  action  for  injuries  to  passenger  on  street 
car  resulting  from  collision,  evidence  held  suffi- 
cient to  take  the  question  of  negligence  to  the 
jury  as  against  defendants. — Hamilton  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.)  893. 

Petition  for  injuries  to  passenger  on  street 
car.  caused  by  collision,  construed  to  permit  of 
evidence  of  negligence  of  watchman  as  well  as 
of  servants  in  charge  of  street  car. — Hamilton 
V.   Metropolitan   St.   Ry.   Co.    (Mo.   App.)   893. 

'Failure  of  a  railroad  company  to  rin^  a  bell 
while  approaching  a  crossing,  as  required  by 
Sayles'  Ann.  Civ.  St  1897,  art.  4507,  and  to 
keep  a  proper  lookout,  held  negligence  per  se. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Vollrath  (Tex. 
Civ.   App.)  279. 

Where  a  passenger  was  injured  in  jumping 
from  a  street  car  to  escape  injury  from  a 
threatened  collision  with  a  railroad  train,  the 
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railroad  was  not  reliered  from  a  failure  to 
ring  the  bell,  as  required  by  Saylea'  Ann.  OIt. 
St.  1887,  art.  4507,  because  the  train  was  stop- 
ped before  the  collision,  after  causing  the  in- 
jwT. — Galveston,  H.  &  S.  vA.  By.  Co.  v.  Voll- 
rath   (Tex.  Civ.  App.)  279. 

*A  railroad  company  held  under  obligation  to 
a  drayman  to  keep  a  private  crossing  in  repair. 
—Cowans  v.  Ft.  Worth  &  D.  C.  Ry.  Co.  (Tex. 
Civ.  App.)  1116. 

*A  drayman  using  a  private  crossing  at  the 
Implied  invitation  of  a  railroad  company  while 
anloading  a  car  held  entitled  to  recover  for  in- 
juries received  by  reason  of  a  defect  therein. — 
Cowans  v.  Ft.  Worth  &  D.  C.  Ry.  Co.  (Tex. 
Civ.  App.)  1116. 

*A  drayman  using  a  private  crossing  at  the 
implied  invitation  of  a  railroad  company  while 
unloading  a  car  held  not  bound  to  exercise  or- 
dinary care  in  selecting  a  crossing.^Dowans  v. 
Ft.  Worth  &  D.  C.  By.  Co.  (Tex.  Civ.  App.) 
1116. 

Evidence  held  to  warrant  a  finding  that  a 
drayman  engaged  in  unloading  a  car  used  a 
private  crossing  on  the  invitation  of  the  com- 
pany.— Cowans  v.  Ft.  Worth  &  D.  O.  By.  Co. 
(Tex.  CiT.  App.)  1116. 

I  0.     —  lajnrtes  to  persons  oa  or  noar 
taraoka. 

*E)vidence  held  insufficient  to  show  that  a 
child  on  a  railroad  track  was  killed  by  negli- 

gnce   of   the   trainmen.— Freels  v.    Lonisville, 
.  &  St  L.  R.  Co.  (Ky.)  143. 

'Injury  to  trespasser  on  railroad  track  held 
the  result  of  his  own  negligence. — Yates  ▼. 
Illioois  Cent  R.  Co.  (Ky.)  161. 

*A  railroad  owes  a  trespasser  only  the  duty 
of  using  reasoiiable  care  to  save  him  after  dis- 
covering his  peril. — Xates  v.  Illinois  Cent  B. 
Co.   (Ky.)   161. 

*Those  in  charge  of  trains  mnntng  through 
towns  must  use  ordinary  care  to  lookout  for 
persons  on  the  track,  and  give  the  customary 
warning  signals  of  danger. — McCabe's  Adm'x 
T.  Maysville  &  B.  S.  B.  Co.  (Ky.)  683. 

*In  an  action  for  the  death  of  one  killed  on 
a  railroad  track,  held  that  the  questions  of 
negliRence  and  contributory  negligence  were 
for  tlie  jury. — McCabe's  Adm'x  v.  Maysville  St 
B.  S.  R.  Co.  (Ky.)  683. 

'Operatives  of  a  railroad  train  owe  no  lookout 
duty  to  a  trespasser  on  the  right  of  way. — Louis- 
ville, H.  &  St  L.  B.  Co.  T.  Hatbaway's  Ex'i 
CKy.)  724. 

•Where  the  operatives  of  a  railroad  train  saw 
a  man  lying  beside  the  track,  they  were  not 
negligent  in  failing  to  stop  the  train  in  antici- 
pation that  he  would  plnce  his  arm  upon  the 
rail  before  the  train  reached  him. — Louisville, 
H.  &  St  L.  B.  Co.  V.  Hathaway's  Ex'x  (Ky.) 
724. 

Conductor  of  a  train  held  not  negligent  in 
failing  to  give  a  signal  to  stop  immediately 
upon  the  remark  of  the  brakeman  that  an 
object  on  the  track  looked  like  a  man. — Louis- 
ville. H.  &  St.  L.  R.  Co.  V.  Hathaway's  Bx'x 
(Ky.)  724. 

*A  licensee  on  a  railroad  right  of  way  is  not 
as  a  matter  of  law  guilty  of  contributory  neg- 
ligence in  being  there. — Hutchens  v.  St.  Louis 
Southwestern  Ry.  Oo.  (Tex.  Civ.  App.)  24. 

In  an  action  against  a  railway  company  for 
negligently  killing  a  person  on  its  track,  held 
error  to  direct  a  verdict  for  defendant — Hut- 
chens V.  St.  Lonia  Sonthwestem  Ry.  Ck>.  (Tex. 
Civ.  App.)  24 


*  Point  annotated.    See  srllaboa. 


In  an  action  against  a  railway  company  for 
the  death  of  a  person  struck  b^  a  train,  the 
question  of  the  company's  negligence  and  de- 
cedent's contributory  negligence  held  for  the 
jury. — ^Hutchens  v.  St.  Louis  Southwestern 
By.  Co.  (Tex.  Civ.  App.)  24. 

*In  an  action  against  a  railway  company  for 
negligently  killing  a  person  on  its  track,  plain- 
tiff must  show  negligence  on  the  part  of  the 
employes  in  charge  of  the  train. — Hutchena  v. 
St.  Louis  Southwestern  By.  Co.  (Tex.  Civ.  App.) 

*Where  one  while  walking  on  a  railroad 
company's  right  of  way  Is  a  licensee,  it  is  the 
duty  of  those  operating  trains  to  keep  a  look- 
out to  discover  nim  and  avoid  injuring  him. — 
Hutchens  v.  St  Louis  Southwestern  By.  Co. 
(Tex.  Civ.  App.)  24. 

*Where  one  is  walking  along  a  pathway  on 
a  railroad  right  of  way  habitually  used  by  the 
public  with  the'  knowledge  of  the  officers  and 
agents  of  the  company,  the  jury  is  warranted  in 
finding  that  he  is  a  licensee. — Hutchens  v.  St 
Louis  Southwestern  By.  Oo.  (Tex.  CSv.  Appt)  24. 

*In  an  action  for  injuries,  a  requested  instmc- 
tion  on  concurring  negligence  of  plaintiff  and 
defendant  held  erroneously  refused.— St  Louis 
Southwestern   By.    Co.  v.   Everett   (Tex.   Civ. 

App.)  457. 

A  requested  instruction  in  an  action  for  in- 
juries held  sufficient  to  have  called  the  court's 
attention  to  the  failure  of  the  main  charge  to 
define  contributory  negligence. — St.  Louis  South- 
western By.  Co.  V.  Everett  (Tex.  Civ.  App.)  457. 

*In  an  action  for  injuries  to  plaintiff  owing 
to  his  horse  becoming  frightened  at  a  hand  car, 
the  test  as  to  contributory  negligence  held  to  be 
whether  plaintiff  was  acting  as  an  ordinarily 
prudent  person. — St  Louis  Southwestern  Ry. 
Co.  V.  Everett  (Tex.  CTv.  App.)  457. 

In  an  action  for  injuries  alleged  to  have  been 
caused  by  plaintiff's  horses  becoming  frighteord 
by  a  hand  car  operated  on  defendant's  railroad, 
Md  that  the  question  whether  it  was  the  car 
that  frightened  the  horses  was  one  for  the  jury. 
— St.  Louis  Southwestern  Ry.  Co.  v.  Everett 
(Tex.  Civ.  App.)  457. 

In  an  action  for  injuries  to  plaintiff  owing  to 
his  horses  becoming  frightened  at  a  hand  ear,  an 
instruction  on  negligence  held  erroneous  as  isnior- 
ing  the  element  of  proximate  cause. — St.  Louis 
Southwestern  By.  Co.  v.  Everett  (Tex.  Civ. 
App.)  457. 

*Bailroad  held  liable  for  injury  resulting  from 
fright  to  person  on  the  track  whose  presence  and 
danger  the  railroad  servants  should  have  dis- 
covered.— Hendrix  t.  Texas  &  P.  By.  Oo.  (Tex. 
Civ.  App.)  461. 

•Person  who  walks  on  railroad  tracks  at  a 
place  where  they  are  commonly  used  as  a 
footpath  held  a  licensee,  toward  whom  the 
railroad  owes  the  duty  of  ordinary  care. — 
Golf,  a  &  S.  F.  By.  Oo.  v.  Matthews  (Tex. 
Civ.   App.)  983. 

•Whether  a  licensee  on  the  tracks  of  a 
railroad  was  lying  on  the  tracks  at  the  time 
he  was  killed  heU  a  question  for  the  jury. — 
Gulf,  a  &  S.  F.  Ry.  Co.  v.  Matthews  (Tet. 
av.  App.)  983. 

{  10.  ^^  Xaijnrles  to  anlBiale  on  or  aaar 
tracks. 

Under  Kev.  St.  1899,  I  1108,  a  suit  on  as 
agreement  by  a  railroad  company  to  pay  certais 
damages  for  killing  plaintiff's  cow,  brought  after 
the  lapse  of  40  days  from  the  date  of  the  agree- 
ment held  not  premature. — Keylon  t.  MiaaotuL 
K.  &  T.  Ry.  Co.  (Mo.  App.)  837. 
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In  an  action  against  a  railroad  company  to 
recover  twice  the  amoant  agreed  on  as  damaees 
for  killing  plaintiff's  cow,  under  Rev.  St.  1899, 
{I  1108,  1109,  plaintiff  was  not  precluded  from 
recovering  the  agreed  amount  by  demanding 
double  damages. — Keylon  v.  Missoori,  K.  &  T. 
Ry.  Co.  (Mo.  App.)  337. 

RAPE. 

Evidence  of  other  offenses  on  prosecution  for, 

see  "Criminal  Law,"  §  7. 
Necessity,  requisites,  and  sufBciency  of  instmc- 

tions  in  general,  see  "Criminal  tiaw,"  i  21. 
Reception  of  evidence,  see  "Criminal  Law,"  f  17. 

I    1.    OCemsss  and  responsibility  tkeve« 
for. 

A  defendant  held  an  accessory  before  the  fact 
in  the  commission  of  a  rape. — State  v.  Sykes 
(Mo.  Sup.).  851. 

*Under  Rev.  St.  1889.  {  2364,  defendant  held 
properly  tried  and  convicted  as  principal  in 
the  first  degree  in  the  commission  of  a  rape. — 
State  V.  Sykes  (Mo.  Sup.)  851. 

*A  man  having  sexual  intercoarse  with  a 
woman  who  is  asleep  is  guilty  of  rape  within 
Rev.  St.  1889,  f  1837.— State  T.  Welch  (Mo. 
Sup.)  945. 

The  snbseqaent  consent  of  a  woman  to  an 
act  of  sexual  intercourse  constituting  rape  is 
no  defense  to  the  charge  of  rape. — State  v 
Welch  CMo.  Sup.)   045. 

S    2.    Proseontion  and  punishment. 

Evidence  on  a  trial  for  rape  held  to  show  that 
a  third  person  and  defendant  ravished  the  prose- 
cutrix pursuant  to  a  conspiracy  to  commit  the 
offense  authorizing  a  conviction  of  defendant. — 
SUte  V.  Sykes  (\fo.  Sup.)  851. 

*A  conviction  for  rape  may  be  sustained  on 
the  uncorroborated  testimony  of  the  JP^ose- 
cntrix  with  respect  to  the  rape. — State  v.  Welch 
(Mo.  Sup.)  945. 

Evidence  on  a  trial  for  rape  held  snfficient 
to  support  a  conviction. — State  ▼.  Welch  (Mo. 
Sap.)  045. 

In  a  prosecution  for  rape,  facts  held  insuffi- 
cient to  justify  an  instruction  on  assault  with 
intent  to  rape. — Dusek  v.  State  (Tex.  Cr.  App.) 
271. 

Prosecutrix  need  not  be  corroborated  in  prose- 
cution for  rape  on  one  under  the  age  of  consent. 
— Wallace  v.  State  (Tex.  Cr.  App.)  827. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  {  8. 
Of  release,  see  "Release,"  S  1. 

REAL  ACTIONS. 

See    "Ejectment";     "Forcible   Entry   and  De- 
tainer," {  1;   "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers";  "Principal  and  Agent,"  S  3. 

REASONABLE  DOUBT. 

Instruction  as  to.  on  trial  of  criminal  prosecu- 
tion, see  "Criminal  Law,"  {  21. 

REBUTTAL. 

Evidence,  see  "Trial,"  {  2. 
Beception  of  evidence  on  trial  of  criminal  pros- 
ecution, see  "Criminal  Law,"  |  17, 


RECEIPTS. 

Forgery  of,  see  "Forgery." 

Parol  evidence,  see  ''Evidence,"  S  0. 

Warehouse  receipts,  see  "Warehousemen." 

RECEIVERS. 

Of    corporations    in    general,    see    "Corpora- 
tions,!^{  4. 

RECOGNIZANCES. 

On  appeal  in  criminal  prosecutions,  see  "Crimi- 
■  Law,"  {  81. 


nal  '. 


RECORDS. 


14. 


Ballot  "boxes  as  judicial  records,  see  "Elec- 
tions," I  2.      • 

Bill  of  exceptions  as  part  of  record,  see  "Excep- 
tions. Bill  of,"  {  1. 

Of  assignments,  see  "Assignments,"  {  1. 

Presentation  of  jurisdictional  facts  on  review, 
see  "Courts,"  |  4. 

Record  of  deed  as  notice  to  purchaser,  see  "Ten- 
dor  and  Purchaser,"  S  4. 

Secondary  evidence,  see  "Evidence,"  S  4. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {{  6-14;  "Criminal  Law," 
129. 

A  judgment  awarding  dower  held  presumed, 
after  the  destruction  of  the  record  of  the  suit, 
to  have  been  founded  on  snfficient  evidence. — 
Bloom  V.  Sawyer  (Ky.)  204;  Same  t.  Skaggs, 
Id. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  |  3. 
From  sale  on  execution,  see  "Execution," 
From  tax  sales,  see  "Taxatioti,"  t  8. 

REFERENCE. 

See  "Arbitration  and  Award," 

In  equity,  see  "Equity,"  |  2. 

Presumptions  on  appeal  or  writ  of  error  as  to 

rulings  relating  to,  see  "Appeal  and  Error," 

122. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

Joinder  of  causes  of  action,  see  "Action,"  {  2. 

I  I.     Right  of  action  and  defenses. 

An  insured  Acid  not  precluded  from  having  a 
mistake  in  the  policy  corrected. — .^tna  Ins.  Co. 
V.  Brannon  (Tex.  Sup.)  1057. 

{   2.    Frooeedlngs  and  relief. 

A  petition  in  an  action  on  a  fire  policy  held 
not  bad  for  failing  to  pray  for  a  reformation  of 
the  contract. — .Sltna  Ins.  0>.  v.  Brannon  (Tex. 
Sup.)  1057. 

REFUND. 

Of  purchase  money  by  vendor,  see  "Vendor  and 
Purchaser,"  {  5. 

REGISTRATION. 

See  "Records." 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  !  17. 


*  Point  aiuuttated.    Beo  syllalnu. 
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REINCORPORATION. 

Sm  "CorporatioiiB,"  {  B. 

RELEASE. 

S«e  "Accord  and  Batisf action";  "Oompromise 
and  Settlement";    "Payment" 

Cancellation  of,  see  "Cancellation  of  Instru- 
ments," {  1. 

Instructions  in  general  as  to  validity,  see 
•Trial,"  i  8. 

Of  sureties  on  bond,  see  "Principal  and  Agent," 
8  3. 

Of  vendor's  lien,  see  "Vendor  and  Purchaser," 
16. 

I  I.     Baqnlsltes  and  validity. 

Money  given  an  injured  employ^  by  the  master 
as  a  donation  held  not  required  to  be  returned 
by  the  employe  before  suing  the  master  for  the 
injury,  though  the  master  chsmged  the  receipt 
given  for  the  money  into  a  settlement. — Ingram 
V.  Covington,  P.  &  A.  Ry.  Co.  (Ky.)  541. 

An  employs,  repudiating  a  release  of  his  claim 
for  Injuries  on  tne  ground  that  the  same  was 
procured  by  fraud,  heli  not  bound  to  offer  to 
repay  the  employer  the  identical  money  paid 
for  the  release. — Louisville  &  N.  R.  Co.  v.  Helm 
(Ky.)  700. 

An  agent  of  a  railway  company  held  an  agent 
to  whom  a  tender  of  the  sum  received  by  an 
employe  for  his  release  of  his  claim  for  injuries 
on  his  repudiating  the  release  on  the  ground  ol 
fraud  may  be  made. — Louisville  &  M.  R.  Co. 
V.  Helm  (Ky.)  709. 

A  tender  by  an  employe  who  repudiates  a 
settlement  for  injuries  because  the  same  was 
procured  by  the  employer's  fraud  is  sufficient 
in  amount  where  the  amonnt  received  under 
the  settlement  is  tendered. — Lonisville  &  N.  R. 
Co.  V.  Helm  (Ky.)  709. 

An  employe  repudiating  a  release  of  his  claim 
for  injuries  held  not  bound  to  tender  the  ex- 
penses incurred  by  the  employer  in  maintaining 
the  employe  at  a  hospital. — Louisville  &  N.  R. 
Co.  V.  Helm  (Ky.)  70S. 

A  release  by  employe  of  his  claim  for  in- 
juries, procured  by  the  fraud  of  the  employer, 
held  not  ratified  by  the  employe. — Louisville  & 
N.  R.  Co.  V.  Helm  (Ky.)  709. 

The  consideration  for  a  release  of  an  employe 
for  claims  for  personal  injury  held  not  to  include 
expenses  incurred  by  the  em^oyer  in  maintain- 
ing the  employe  at  a  hospital. — Louisville  & 
N.  R.  Co.  V.  Helm  (Ky.)  709. 

'Where  a  servant  was  treated  for  injuries  in  a 
hospital  conducted  by  the  master,  false  state- 
ments of  the  physician  in  charge  as  to  the  serv- 
ants physical  condition,  made  for  the  purpose 
of  facilitating  a  settlement,  invalidated  the 
same.— Oulf,  C.  &  8.  F.  By.  Co.  v.  Huyett 
(Tex.  Civ.  App.)   1118. 

I   S.    Fleadlmc,  evldeaee,  tHal,  Mul  v«> 
Tlew. 

In  an  action  for  injuries  received  by  an 
employe,  the  court  erred  in  permitting  the  ad- 
mission in  evidence  of  the  expenses  incurred  by 
the  employer  in  maintaining  the  employe  at  a 
hospital. — Tx>uisville  &  N.  R.  Co.  v.  Helm 
(Ky.)  709. 

An  employe's  release  of  his  claim  for  injuries 
held  void,  as  having  been  proicured  by  the  fraud 
of  the  employer. — Louisville  &  N.  R.  Oo.  v. 
Helm  (Ky.)  709. 

In  an  action  for  Injuries  where  a  release  was 
pleaded  in  defense,  certuin  charge  on  the  issue 
of  execution  of  the  release  should  have  been 


given. — St  Louis  Southwestern  By.  Oo.  v.  Dem- 
sey  (Tex.  Oiv.  App.)  788. 

RELEVANCY. 

Of  evidence  in  dvil  actions,  see  "Evidence."  I  S. 
Of  evidence  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  {  6. 

REMAINDERS. 

See  "Life  Estates." 

Creation  by  deed,  see  "Deeds,"  f  & 

Creati<Hi  by  will,  see  "Wills/'  {  8. 

Oen.  St  c.  63,  art  0,  {  1,  authorises  the  sale 
of  remainder  and  contingent  interests  in  land 
when  owned  by  infants  as  well  as  when  owned 
by  adults. — Scneirich  v.  Maxwell  (Ky.)  4. 

Oen.  St  c.  63,  art  6,  i  1,  aatitorises  the  sale 
of  contingent  remainders  in  fee  as  well  as  of 
defeasible  fees. — Scheirich  v.  Maxwell  (Eor.)  4. 

The  possession  of  land  by  a  stranger  held  ad- 
verse against  the  life  tenant  and  remainderman, 
giving  each  a  right  of  action  on  the  beginning 
of  the  adverse  possession. — Elcan  v.  Cbildreas 
(Tex.  Cir.  App.)  84. 


REMAND. 

Of  cause  on  api)eal  or  writ  of  error, 
peal  and  Error,"  g  29. 

REMISSION. 


"Ap- 


Of  excess  of  recovery  as  a  condition  to  affirm- 
ance of  judgment  see  "Appeal  and  Error." 
129. 


REMITTITUR. 


!  "Appeal 


Of  cause  on  appeal  or  writ  ot  error,  i 

and  Error,"  f  29. 
Of  excess  of  recovery  as  a  condition  to  aflRm- 

ance  of  judgment  aee  "Apiteal  and  Error." 

8   29. 

REMOVAL. 

Of  administrator,  see  "Executors  and  Adminia- 

trators,"  {   1. 
Of  curator,  see  "Guardian  and  Ward,"  {  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue.** 

Transfer  of  cause  for  disqualification  ot  judge, 
see  "Judges,"  8  2. 


I   1.    Oltlsciiiship  or  allaaac*  of 

Under  the  act  of  Congress  relattve  to  removal 
of  caosea,  nonresident  defendant  ioined  with  a 
resident  cannot  obtain  a  removal  by  filing  a 
petition  putting  in  issue  the  allegations  of 
plainttfCa  petition  in  the  merits. — Illinois  Cent 
R.  Co.  V.  Coley  (Ky.)  234. 

'Where  a  petition  for  tort  states  a  cause  of 
action  against  a  resident  and  a  nonresident 
jointly,  tiie  latter  is  not  entitled  to  remove 
the  cause  to  the  federal  court — Illinois  Cent 
R.  Co.  V.  Honchins  (Ky.)  630. 

'Where  a  petition  states  a  joint  cause  oi 
action  for  injuries  against  a  nonresident  rail- 
road and  a  resident  engineer,  the  case  is  nor 
removable  to  the  federal  coort — ^lUinois  Cent 
R.  Co.  ▼.  Proctor  (Ky.)  714.  . 


Point  autotatod.    Boo  syllabma. 
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I   8.    Proe««41aca  to  proenr*  amd  eSeot 
of  remoTal. 

'When  the  state  court  refused  to  remove  a 
cause  to  the  fedenl  court,  defendant's  act  in 
having  the  record  copied,  and  filing  the  same 
with  the  clerk  of  the  federal  court,  did  not 
carry  the  case  into  the  federal  court  in  such 
sense  as  to  render  it  a -pendins  action  there. — 
CSncinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Curd  (Ky.) 
140. 

Question  of  fraud  in  joinder  of  resident  with 
nonresident,  in  order  to  defeat  remeval  of  cause 
to  federal  court,  should  be  determined  by  state 
court,  and  not  by  federal  court. — Illinois  Cent. 
R.  Co.  V.  Coley  (Ky.)  234. 

'Where  an  application  for  the  removal  of 
a  cause  was  erroneously  denied,  petitioner's 
objection  to  the  state  court's  jurisdiction  was 
not  waived  by  its  seeking  and  receiving  relief 
against  another   defendant,   joined   at  its  ap- 

Slication. — Texas  &  P.   Ry.  Co.  v.  Eastin   & 
[noz  (Tex.  Civ.  App.)  440. 

*An  issue  as  to  the  fraudulent  joinder  of 
a  defendant  of  the  same  citizenship  as  plain- 
tiff, to  prevent  the  removal  of  a  cause  to  the 
federal  coarts,  was  only  triable  in  the  federal 
court  after  removal. — 'Texas  &,  P.  Ry.  Co.  v. 
Eastin  &  Knox  (Tex.  Civ.  App.)  440. 

*On  an  application  for  removal  to  the  federal 
courts,  the  state  court  can  only  determine  as 
a  matter  of  law  whether,  on  the  face  of  the 
record,  a  right  of  removal  is  shown. — Texas 
&  P.  Ry.  Co.  V.  Eastin  &  Knox  (Tex.  Civ. 
App.)  440. 

*A  petition  by  a  noncitizen  defendant  for 
the  removal  of  »  cause  to  the  federal  court, 
alleging  fraudulent  joinder  of  a  citizen  de- 
fendant to  prevent  removal,  held  prima  facie 
BuiBcient. — 'Texas  &  P.  Ry.  Co.  v.  Eastin  & 
Knox  (Tex.  Civ.  App.)  440. 

REMOVAL  OF  CLOUD.' 

See  "Quieting  Title." 

RENT. 

See  "Landlord  and  Tenant,"  1 4. 

REPLEVIN. 

Impeachment  of  witness,  see  "Witnesses." 

REPLICATION. 

See  "Pleading."  |  8. 

REPLY. 

See  "Pleading,"  i  8. 

REQUESTS. 

For  Instructions  in  dvil  actions,  see  "Trial." 

§9. 
For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  i  22. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
Of  assignment  of  patent  right,  see  "Patents," 

Of  contract,  see  "Contracts,"  {8.  „      „„,  ,^         ..    ,„„         ..  .„..„,. 

Of  contract  for  sale  of  goods,  see  "Sale*,"  {  3.        See  "Highways" ;  "Tumpikea  and  Toll  Roads." 
Of  contract  for  sale  M  laud,  see  "Vendor  and    Streets  in  cities,  see  "Municipal  Corporations," 
Purchaser."  12.  I     !§  10,  11. 

*  Point  annotated.    Bee  syllabns.  ^ 

Coogle 


RES  GEST>E. 

In  dril  actions,  see  "Evidence,"  |  8. 

RESIGNATION. 

Of  Justice  of  the  peace,  see  "Justices  of  the 

Peace,"  i  1. 
Of  officer,  see  "Officers,"  |  1. 

RES  JUDICATA. 

See  "Judgment,"  ||  6.  7. 

RESTRAINT  OF  TRADL 

Trusts   and   other   combinations,   see   "Monop- 
olies," f  1. 
Validity  of  contracts,  see  "Contracts,"  {  1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  f  2. 
In  wills,  see  "Wills,''  |  8. 

RESULTUllG  TRUSTS. 

See  "Truste,"  |  1. 

RETURN. 

Of  record  of  proceedings  for  purpose  of  review, 
see  "Api>eal  and  Error,"  |  10. 

REVENUE. 

See  "Taxation." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  {  1. 

REVIEW. 

See  "Appeal  and  Error":  "Certiorari";  "Crimi- 
nal Law,"  {{  27-32;  ''jnstices  of  tiie  Peace," 
S3. 

Bill  in  equity,  see  "Equity,"  {  4. 

REVIVAL. 

Of  will,  see  "Wills."  i  1. 

REVOCATION. 

Of  will,  see  "Wills,"  1 1. 

RIGHT  OF  WAY. 

See   "Easements." 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  {  2;  "Waters  and 
Water  (bourses,"  §  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant," 

f  8  6,  U-13. 
Within  insurance  policy,  see  "Insurance,"  |  8. 

ROADS. 
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ROBBERY. 

Homicide  in  attempt  to  commit,  IM  "Homicide," 
if  6.  9. 

RULES. 

Of  railroad  companies  as  to  moTement  of  trains, 
see  "Railroads,"  i  5. 

RULES  OF  COURT. 

See  "New  Trial,"  {  2. 

Assignments  of  error,  see  "Appeal  and  Hrror," 

115. 
Briefs  on  appeal  in  criminal  proaecntionB,  aee 

"Criminal  Law,"  {  30. 

SALARIES. 

Of  municipal  officer,  aee  "Municipal  Corpora- 
tions," i  4. 

SALES. 

Admissions  by  seller,  see  "Evidence,"  i  6. 

Authority  of  selling  agent,  see  "Principal  and 
Agent,*'  8  3. 

Compensation  of  sales  agent,  see  "Principal  and 
Agent,"  !  2. 

Effect  of  sale  of  freight  before  delivery  on  liabil- 
ity of  carrier  In  making  delivery,  see  "Car- 
riers," §  3. 

Estoppel  to  assail  validity  of,  see  "Estoppel," 
§1. 

Harmless  error  in  action  by  purchaser  for  dam- 
ages from  sale  of  diseased  cattle,  see  "Appeal 
and  Error,"  {  25. 

Liability  to  principal  of  purchaser  from  agent, 
see  "Principal  and  Agent,"  §  8. 

Making  petition  more  specific  as  to  contract  of 
purchase  sued  on,  see  "Pleading,"  $  7. 

Of  bill  of  exchange  or  promissory  note,  aee 
"Bills  and  Notes,''  §  2. 

Of  estates  in  remainder,  see  "Remainders." 

Of  homestead,  see  "Homestead,"  {  2. 

Of  intoxicating  liquors,  see  "Intoxicating 
Liquors." 

Of  property  belonging  to  estate  assigned  for 
benefit  of  creditors,  see  "Assignments  for  Ben- 
efit of  Creditors,"  §  1. 

Of  property  of  decedent  under  order  of  conrt, 
see  "Executors  and  Administrators,"  §  4. 

Of  public  lands,  see  "Public  Lands,"  !  2. 

Of  railroads,  see  "Railroads,"  §  3. 

Of  realty,  see  "Vendor  and  Purchaser." 

On  execution,  see  "Execution,"  §  4. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
8  1- 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

On  Sunday,  see  "Sunday." 

Secondary  evidence  of  contents  of  bill  of  sale, 
.see  "Evidence,"  §  4. 

{    1.    Reqnlalte*    and   Talldlty    of    eon- 
traot. 

An  order  for  the  sale  of  goods,  signed  by  both 
parties,  held  an  executory  contract  of  sale, 
and  not  a  mere  offer. — Baird  Bros.  t.  Walter 
Pratt  &  Ck).  (Ind.  T.)  648. 

A  bill  of  sale  executed  by  defendant  to 
avoid  a  levy  of  execution  about  to  be  made 
by  plaintiff  to  satisfy  a  debt  owed  by  de- 
fendant is  to  be  deemed  voluntary  and  is  bind- 
ing upon  defendant. — Lewter  v.  Ldndley  (Tex. 
Civ.  App.)  784. 

I   2.    Oonstmotiom  of  eontract. 

•Delivery  of  goods  sold  to  the  railroad  com- 
pany specified  at  the  place  where  defendants' 
factory   was  located,   instead  of   at  the  place 


where  their  business  office  wu  Mtnated,  Veld 
a  sufficient  delivery  under  the  contract. — -Baird 
Bros.  V.  Walter  Pratt  &  Co.  (Ind.  T.)  64& 

The  question  of  the  meaning  of  words  in  a 
contract  for  the  sale  of  goods  held,  under  the 
evidence,  for  the  court. — Licking  Rolling  Mill 
Co.  V.  W.  P.  Synder  &  Co.  (Ky!)  249. 

The  words  in  a  contract  of  sale  construed, 
and  held  to  refer  to  a  certain  agreement  be- 
tween the  parties. — Licking  Rolling  Mill  Co.  v. 
W.  P.  Synder  &  Co.  (Ky.)  249. 

A  contract  for  the  sale  of  cattle,  reqnirinf 
delivery  on  a  certain  day  or  within  a  few  dajs 
thereafter,  expires  within  a  reasonable  time 
after  the  day  specified. — Bell  v.  Hatfield  (Ky.) 
644. 

i  3.    ICodificatioa  or  resoiasion  of  eom- 
.    tract. 

In  an  action  for  breach  of  a  contract  tor 
the  sale  of  goods,  evidence  of  a  parol  agree- 
ment between  the  buyers  and  sellers'  ageot 
for  the  shipment  of  goods  to  destination  over 
a  specified  connecting  line  held  inadmissible, 
—Baird  Bros.  t.  Walter  Pratt  &  Co.  (Ind. 
T.)  648. 

*A  buyer  must  reject  within  a  reasonable 
time  after  delivery,  if  the  goods  are  not  in 
accordance  with  the  contract.— Goodwin  Mfj. 
Oo.  V.  Arthur  Fritsdi  Foundry  &  Machine  Ca 
(Mo.  App.)  911. 

In  a  suit  by  the  pvirchaser  of  a  machine  to 
rescind  the  contract,  an  instruction  on  the 
presumption  arising  from  use  and  payment 
held  not  erroneous. — Goodwin  Mfg.  c5o.  v. 
Arthur  Fritsch  Foundry  &  Machine  Co.  (Mo. 
App.)  911. 

i   4.     Performanee  of  oontraet. 

Where  no  time  was  fixed  for  the  ddiveiy 
of  goods  sold,  and  the  first  tender  was  ineffec- 
tual, the  sellers  were  entitled  to  make  a  sec- 
ond tender  without  reshipment. — Baird  Bros. 
V.  Walter  Pratt  &  Oo.  (Ind.  T.)  648. 

A  variance  in  the  terms  on  which  goods 
were  sold  between  the  contract  and  the  invoice 
held  not  to  constitute  such  a  breach  of  the 
contract  by  the  sellers  as  warranted  the  buj- 
ers  in  refusing  the  goods. — Baird  Bros.  v. 
Walter  Pratt  &  Co.  (Ind.  T.)  648. 

Shipment  of  goods  sold  from  the  sellers' 
factoi7  instead  of  their  business  office,  located 
in  another  city,  held  not  to  change  the  identity 
of  the  parties,  so  as  to  entitle  The  buyers  to 
repudiate  the  sale. — Baird  Bros.  v.  Walter 
Pratt  &  Co.  (Ind.  T.)  64a 

•In  an  action  for  the  price  of  goods  sold 
held  that  the  seller  was  not  responsible  for  any 
delay  in  delivery. — Hardesty  v.  Pittsbnrg  Steel 
Co.  (Ky.)  260. 

{  6.     Operation  and  eCeot. 

Where  an  executory  contract  for  the  sale  of 
go»ds  provided  for  deUverr  by  delivering  tiie 
goods  to  a  carrier,  title  did  not  pass  to  th« 
buyers  until  the  goods  were  delivered  to  the 
carrier  in-  conformity  with  the  terms  of  the 
contract. — Baird  Bros.  t.  Walter  Pratt  &  Co. 
(Ind.  T.)  648. 

A  contract  of  sale  of  ^rsonalty  held  not 
to  show  a  passing  of  the  title  to  the  bay». — 
Gibson  v.  Ray  (Ky.)  474. 

•The  title  to  a  personal  chattel  remains  in  t^ 
seller,  if  he  is  required  by  the  contract  to  fbt- 
ward  or  deliver  the  article,  until  the  coods  are 
delivered  in  accordance  with  the  contaaet. — 
Commonwealth  v.  Adair  (Ky.)  1180. 

•Unless  prepayment  is  made  a  condition  prr- 
cedent  of  a  sale,  the  fact  of  payment  has  m 


•  Point  annotated.    See  syllalraa. 
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bearing  on  the  transfer  of  title. — Commonwealth 
y.  AdSr  (BLy.)  1130. 

I   6.    Warranties. 

Buyers'  repudiation  of  a  contract  for  the  sale 
of  goods  on  other  grounds  held  a  waiyer  of 
a  warranty  of  quality. — Balrd  Bros.  y.  Walter 
Pratt  &  Co.  and.  X.)  648. 

i   7.    Ramadlea  of  aeller. 

*The  yendor  has  no  lien  on  personal  property 
sold,  onleas  aneh  lien  is  reserved. — Howell  y. 
Crawford  (Ark.)  1046. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  goods,  submission  of  the  question 
of  inspection  to  the  Jury  held  error. — Baird 
Bros.  y.  Walter  Pratt  A  Co.  (Ind.  T.)  648. 

In  an  action  for  price  of  cattle,  the  measure 
of  damages  determined. — JSeil  y.  Hatfield  (Ky.) 
544. 

A  tender  held  not  a  condition  precedent  to 
an  action  for  the  price  of  cattle. — Bell  y. 
Hatfield  (Ky.)  644. 

In  action  for  goods  sold  and  deliyered,  burden 
of  proving  certain  erasure  of  terms  of  order 
for  goods  held  on  nlaintiff. — ^Patton-Worsham 
Drag  Co.  v.  Stark  (Tex.  €»▼.  App.)  799. 

I  8.     Remedies  of  bnyor. 

In  an  action  for  damages  to  a  building,  al- 
leged to  have  been  caused  by  defective  ironwork 
furnished  by  defendant  under  warranty  as  to 
its  quality,  instructions  considered,  and  held  to 
have  clearly  and  fully  placed  the  issues  ijefore 
the  jury. — Fraternal  Const.  Co.  v.  Jackson 
Foundry  &  Machine  Co.  (Ky.)  265. 

Where,  by  a  contract  of  sale,  anything  re- 
mains to  be  done  by  the  seller,  such  as  weigh- 
ing for  the  purpose  of  ascertaining  the  extent 
of  the  property  and  the  amount  of  the  pur- 
chase price  to  be  paid,  the  purchaser  cannot 
sue  for  possession.— -Gihison  v.  Eay  (Ky.)  474. 

*A  bayer,  sued  for  the  conversion  of  the  goods 
bought,  held  entitled  to  recover  from  the  seller 
the  necessary  expenses  incurred.-^Shuitia  v. 
Bice  (Mo.  App.)  357. 

*The  measure  of  damages  in  an  action  for 
breach  of  warranty  in  the  sale  of  goods  held 
the  value  of  the  goods  not  exceeding  the 
amount  he  was  compelled  to  pay  on  a  judgment 
against  him  for  their  conversion. — Shultis  v. 
Bice  (Mo.  App.)  867. 

I  9.     Conditional  salos. 

Contract  construed,  and  held  to  operate  as 
a  mere  kwn  of  certain  books,  and  not  to  con- 
stitute a  conditional  sale  thereof. — Gilbert  Book 
Co.  y.  Sheridan  (Mo.  App.)  655. 

*A  snbsequent  mortgagee  of  personal  property 
held  by  the  mortgagor  under  an  alleged  con- 
ditional sale  held  not  affected  by  notice  of  the 
rights  of  the  conditional  seller,  under  Bev.  St. 
1899,  i  3412.— GUbert  Book  C!o.  v.  Sheridan 
(Mo.  App.)  555. 

Rev.  St  1899,  K  3412,  8413,  held  to  relate 
to  conditional  sales  of  personal  property  in 
pnesenti  only.— GUbert  Book  Ck>.  r.  Sheridan 
(Mo.  App.)  555. 

SATISFACTION. 

See  "Accord  and   Satisfaction";   "Compromise 
and      Settlement";    "Payment";    "Release." 
Of  judgment,  see  "Judgment,"  {  9. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands  not  allotted  to  districts,  see  "Pub- 
lic Lands,"  f  2. 


*  Point  annotated.    Seo  ayllabwa* 


f    I.    Pnlilie  schools. 

Where  school  district  trustees  wrongfally  col- 
lect taxes  on  property  lying  outside  of  the 
district,  they  are  under  an  implied  obligation 
to  return  the  money  so  collected  to  the  taxpayer. 
— Churchill  v.  Board  of  Trustees  of  Highland 
Park  Graded  School  (Ky.)  122. 

Under  Ky.  St.  1903,  {  4482,  the  power  of 
paded  school  district  trustees  to  levy  and  col- 
lect taxes  is  limited  to  property  within  the 
district. — CSiurcbill  v.  Board  of  Trustees  of 
Highland  Park  Graded  School  (Ky.)  122. 

Under  Ky.  St  1903,  H  4464,  4469.  4470,  4481, 
4482,  school  trustees  who  unlawfully  collect 
tax  on  property  outside  of  the  district  may,  and 
should,  levy  a  further  tax  to  refund  the  money 
unlawfully  collected. — Churchill  v.  Board  of 
Trustees  of  Highland  Park  Graded  School 
(Ky.)  12a 

It  must  be  presumed  that  the  Legislature,  In 
creating  school  district  corporations,  intended 
to  impose  upon  them  such  duties  as  are  neccb- 
sary  to  carry  out  the  oGjects  of  the  statute. — 
Churchill  y.  Board  of  Trustees  of  Highland 
Park  Graded  School  (Ky.)  122. 

Ky.  St  1903,  §{  4464.  4469,  4470,  4481.  4482, 
relative  to  graded  schools,  must  be  liberally  con- 
straed  with  a  view  to  effectuate  their  purpose. 
— Churchill  y.  Board  of  Trustees  of  Highland 
Fork  Graded  School  (Ky.)  122. 

•Under  Ky.  St  1903,  tS  4364,  4367,  4473, 
trustees  of  a  graded  school  district  held  without 
authority  to  arbitrarily  expel  a  pnpil  or  refuse 
him  the  privilege  of  attending  the  school  in  the 
future  in  the  district  in  which  he  resided. — 
Cross  y.  Board  of  Tniateea  of  Walton  Graded 
Common  School  Dist  (Ky.)  506. 

A  petition  for  an  injunction  restraining  school 
trustees  from  depriving  complainant  of  the 
right  to  attend  a  certain  school  held  not  demur- 
rable for  failure  to  specifically  allege  that  de- 
fendants would  prevent  complainant  from  at- 
tending the  school  in  the  future. — Cross  y. 
Board  of  Trustees  of  Walton  Graded  CJommon 
School  Dist  (Ky.)  606. 

In  a  suit  to  comi>el  trustees  of  a  school  district 
to  permit  complainant  to  attend  school,  the 
petition  held  not  demurrable  for  failure  to 
allege  whether  complainant  was  white  or  color- 
ed.— Cross  V.  Board  of  Trustees  of  Walton 
Graded  Common  School  Dist.  (Ky.)  506. 

Under  Rev.  St  1899,  i  9742,  providing  for  the 
division  of  school  districts,  a  new  district  was 
not  legally  created  where  no  formal  decision 
by  a  l)oard  of  arbitrators  in  favor  thereof  was 
written  or  filed. — State  ex  inf.  Richeson  y. 
Cummins  (Mo.  App.)  74. 

SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "I!vidence,"J|  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  6. 

SELF-DEFENSL 

See  "Homicide,"  ${  6,  6,  9,  10. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
126;  "Larceny,"  f  2. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
12. 
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•rror,  Me  "Ap- 


SEQUESTRATION. 

In  the  absence  of  a  finding  that  a  writ  ot 
sequestration  was  wrongfully  sued  out,  plain- 
tiff is  chargeable  only  with  the  net  amount  re- 
covered by  him  from  the  land  while  in  his 
possession. — Moore  ▼.  Brown  (Tex.  Oiy.  App.) 
310. 

SERVICE. 

Of  citation  on  appeal  or  writ  of 
peEil  and  Error/'  {  4. 

SERVICES. 

See  "Work  and  Labor." 

SERVITUDES. 

See  "Basements." 

SET-OFF  AND  COUNTERCLAIM. 

For  breach  of  contract,  see  "Contracts,"  f  5. 

In  action  to  foreclose  mortgage,  see  "Mortga- 
gee," f  2. 

In  equity,  see  "Equity,"  {  1. 

Jurisdiction  to  review  rejection  of  counterclaim, 
see  "Courta,"  S  4. 

Personal  debt  of  one  partner  to  another  as  set- 
off on  partnership  accounting,  see  "Partner- 
ship," i  4. 

Set-off  of  judgments,  see  "Judgment,"  {  9. 

i  I.     Snbjeot-matter. 

Judgment  in  favor  of  bank  allowing  Its  on- 
secur^  claims  against  assigned  estate  held  not 
entitled  to  be  set  off  against  judgment  for  con- 
version by  bank  of  assets  of  estate. — First 
Nat.  Bank  ▼.  Krieger's  Assignee  (Ky.)  733. 

SETTLEMENT. 

See  "Accord   and   Satisfaction";    "Compromise 

and  Settlement";  "Payment";  "Release." 
By  executor  or  administrator,  see   "Executors 

and  Administrators,"  f  6. 
By    guardian    of    infant,    see    "Guardian    and 

Ward,"  {  3. 
By  partners,  see  "Partnership,"  i  4. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

Jl. 

SEWERS. 

See  "Municipal  Corporations,"  |  S. 

SHERIFFS  AND  CONSTABLES. 

See  "Officers,"  $  1. 

Confessions  to,  as  evidence  of  crime,  see  "Crim- 
inal Law,"  {  12. 

{  1.     Appointment,     qnalifloatlon,      and 
tennre. 

Under  Const  art  2,  {  26,  a  constable,  by 
accepting  the  office  of  deputy  sheriff,  held  to 
k)so  facto  vacate  the  office  of  constable.-— 
State  V.  Slagle  (Tenn.)  326. 


To  indictment,  see  "Indictment  and  Informa- 
tion," I  1. 

SLANDER. 

See  "Libel  and  Slander." 

SODOMY. 

*Indictment  for  sodomy,  charging  that  de- 
fendant copulated  with  a  "sow,"  gnffldentiy 
described  the  character  of  the  animaL — Lang- 
ford  V.  State  (Tex.  Cr.  App.)  830. 

In  a  prosecution  for  sodomy  alleged  to  have 
been  committed  vrith  a  sow,  evidence  held 
insufficient  to  show  copulation. — Langford  v. 
Stote  (Tex.  Or.  App.)  830. 

SPECIAL  UWS. 

See  "Statutes,"  1 1. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  i  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  §  3. 

Of  case  or  facts  as  part  of  record  on  appeal  in 
criminal  prosecution,  see  "Criminal  Law," 
S  29. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  {  8. 

STATES. 

As  parties  aggrieved  and  entitled  to  appeal,  see 

"Appeal  and  Error,'?  J  2. 
Attorney  general,  see  "Attorney  (ieneral.' 
Courts,  see  "Courts." 
Intervention  in  proceedings  for  naturalization. 

see  "AUens,"  J 1.       „  ..«     j  - 

Mandamus  to  state  officers,  see  "Mandamui. 


SIGNALS. 

Of  approaching  trains,  see  "Railroads,"  §  8,  9. 

SIGNATURES. 

To  bill  of  exceptions,  see  "Exceptions,  Bill  of*" 


§2.  ,       . 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,"  t  9. 

Public  lands,  see  "Public  Lands,'   i  2. 

Taxing  power,  see  "Taxation,"  g  3. 

STATUTES. 

Laws  contravening  constittttional  provision  re- 
lating to  privileges  and  immnnities,  see  "Con- 
stitutional Law,^'  $4. 

Laws  denying  equal  protection  of  laws,  s« 
"Constitutional  Law,''  §  5. 

Laws  impairing  obligation  of  contracts,  see 
"ConstituUonal  Law,"  i  3. 


naprce,  st  j  ;  uea 
I  1  ;  "Indians";  "Ii 
i  1 ;  "lusuranee,"  | 
^'Jurj-,"  II  1,2;  ": 


ProvUUm*  relaUng  to  particular  tubjecta. 

See   ".Vttorney   Gtneral";    "Bailment":    "Com- 
merce," ^  1  ;  "Dedication."  %  1 ;  •■Honiestea<J,_ 
Indictment  and  In  formation. 
I  1;  "lutoxicatinp  Liqaori" 
Llmitution  ot  Actlom,"  |  1 
"Logs    and    Loggiog" :      "Mandanms."    {  3 
"Meohanica'    Liens. '"^  |    4;    "Municipal   Co^ 
poratioua,"  f  1;  "New  Trial,"  i  2;  "Officers, 
j    1;     "ParUes,"  |S    1,    2;     "Perpetuities"; 
'•Pleading,"  If  2,  3,  8:  "Public-  Lands."  t  3: 
"Bailroada."  5S  2  0 ;'  "Remftinders" :  "Sthoolf 
and  School  Districto,"  S  1 ;  "Taxation,"  If  T, 
10;  "Usury,"  I  1;  "Watehousemea" i  "WeaD- 
Oub"  ;  "Witnesses,    |  L- 
*  Point  annotated.    See  syllabns. 


Digitized  by 


Google 


INDEX. 


1227 


County  seat,  see  "Counties."  f  1. 
Custoor  of  ittiy,  see  "Criminal  Law,"  |  23. 
Diasolatioii  of  corporations,  see  "Corporations," 

lUe^l  votinp;,  see  "Elections,"  |  8. 
Jndicial  notice  of  statutes  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  |  5. 
Places  for  holding  court,  see  "Courts,"  |  2. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

f   1.     General  mnd  apeolal  or  local  Imvrs. 

A  statute,  providing  that,  in  all  counties  in 
the  state  having  a  town  not  larger  than  the 
fourth  class,  and  containing  a  population  larger 
than  the  county  seat,  and  over  17  railea  there- 
from, the  circuit  court  shall  be  held  alternately 
in  each  town,  is  not  violative  of  Const.  S  59, 
prohibiting  special  legislation. — Johnson  t.  Cfity 
of  Fulton  (Ky.)  672. 

S   2.    Bnbjaots  and  title*  of  acta. 

▲   statute,    providing   that,    in    all   counties 


having  a  town  not  larger  than  the  fourth  class, 
and  a  greater  population  than  the  county  seat, 
and  over  17  miles  therefrom,  the  circuit  court 
shall  be  held  alternately  between  the  county 
seat  and  the  larger  town,  is  not  violative  of 
Const  {  51,  requiring  that  an  act  shall  re- 
late to  only  one  subject,  which  shall  be  ex- 
pressed in  the  title. — Johnson  v.  City  of  Ful- 
ton (Ky.)   672. 

Acts  1891,  p.  57,  c.  61,  g  8.  Rev.  St.  1895, 
art.  4562,  creating  a  railroad  commission,  Held 
not  unconstitutional  as  containing  matter  not 
embraced  in  the  title. — International  &  G.  N. 
K.  Co.  y.  Railroad  Commission  of  Texas  (Tex. 
Sup.)  961. 

i  3.     OoBstmetlon  and  operation. 

*Tbe  statutes  as  to  insurance  companies  held 
to  have  a  contemporaneous  construction  as  not 
requiring  licenses  for  agents  of  domestic  com- 
panies.—Commonwealth  y.  Gregory  (Ky.)  168. 


UMITED  STATES. 

CONSTITUTION. 


Amend.    14. 
Art  4,  I  2. 


168 
168 


STATUTES  AT  LARGE. 

1893,  March  3,  ch.  209.  { 
16,  27  Stat  645 664 

1895,  March  1.  ch.  145,  | 
7,  28  SUt  697 662 

1895,  March  2,  ch.  189,  28 
Stat    939 664 

1896,  June  10,  ch.  898,  29 
Stat    339 664 

1897,  June  7,  ch.  8.  80 
Stat    84 664 

1898,  June  28,  ch.   517,  f 

21,  80  Stat  502. 664 

1^  July  1,    ch.    541,    i 

16,  80  Stat  650  [U.  S. 

Gomp.  St  1901,  p.  3428]  233 
1898,  July  1,  ch.   641,   H 

23,  67,  30  Stat  652  (U. 

S.   Comp.   St   1901,  pp. 

3431.    3449] 199 

1902,  July  1,  ch.   1375,  i 

22.  32  Stat  718 664 

COMPILED    STATUTES 
1901. 


STATUTES  CONSTRUED. 

HTDIAM  TEBBITOBT. 

ANNOTATED  STATUTES 
1899. 

H  971.    1645 666 

i  2012    1011 

2285,    2296 1009 

3227.   8230,    8248 636 

3260   1009 


Page   3428. 
Pages  3431, 


3449. 


233 
199 


ARKANSAS. 

KIRBY'S  DIGEST. 

734 469 

1705  96 

2390  462 

3064  89 

4467  86 

4646  .^ 467 

S  6002  404 


6224. 


I  6290  

it   7095,  7115. 


SANDEL'S    ft    HILL'S 
OEST. 

fl  4124,  4127,  4180 


1840.  p. 


LAWS. 
60 


89 
650 
844 

DI- 


93 


844 


MANSFIELD'S   DIGEST. 

i{  1628,    2302 666 

I  2807  1011 

U  3351,  3362 1009 

6022,  5025,  6043 666 

5056    1009 


XEMTUOKT. 

CONSTITUTION. 

I  6  289 

■  28  870,  889 

,i   51,  69 672 

IS  61,  147 289 

152  672 

157,  158 484 


162 
171 
179 
180 
181 
242 


672 
689 
672 
251 
689 
108 


CIVIL  CODE  OP  PRACTICE. 

S  96  187,  496 

113.  subsec.  4. 12 

125,  subsec.  1 549 

134  496,  544 

334  508,  509 

I  336,  337 509 

375  137 

377 304,  733 

391  703 

428  191 

429  703 

430  191 

g  516.  518,  519 635 

5.56  221 

i   582,  687. 212 

596  675 

606  129,  525 

640  729 

i   700,  726. 294 

756  166 


*  Potni  annotated.  See  ajllabna. 


CRIMINAL   CODE  OF 
PRACTICE. 

18  26.   46. 253 

I  189   226 

Is  224.  238. 8 

S  281    255 

GENERAL  STATUTES. 
Ob.  63.  art  6.  {  1 4 

STATUTES  1903. 

8  85,  86,  87,  96 238 

416  137 

470  .298 

480  172 

539  198 

i   620,  627,  634 168 

I  656  537 

fi  681,694,753,  701 168 

8  784  628 

is  830.  840 104 
887  618 
889  729 
950  166 
1057  475 

IS  1062-1067  639 

I  1158  174 

I  1102  110 

I  1203  732 

S!  1228,  1266 477 

S  l.;i4  479 

S  lif^Q.    Amended  by  Laws 

1;ki4,  p.  31,  ch.  6 289 

S§   1490,  1406 289 

i  ]."HJ3 184 

5  1IW4 113 

S  1T(I7  703 

S  1!'T2  144 

ii  2024,  2026,  2027 500 

S  ajMl   119 

S  2W;57 600 

S  2039   119 

S5  2059,  2000 708 

8  i;-*H5  731 

S  -SWO  182 

i  :^4<3   306 

S  i"-l9 491 

S  ■^■••■ii   292 

B  '27,'A  289.  479 

S  2.".7b   162 

i  2r,.-,s  2.->(] 

S  2.^70  162,  1130 

i  2r,T2a,  subsec.  6 180 

S  27(15    262 

i  2S:.;2 481 

S9  niOO.  3105. 216 

t  3174   116 

S  34S3   261 

iiS  3(Jll,  3612^ 147 
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i  3870 630 

IS  3896,  3897. 475 
4020  116 
4021  16« 
g  4023,  4024. 156 
4039  ., 120 

8  4049 156 

is  4053,  4056. 166 

I  4096  156 

$§  4170,  4174,  4225 682 

8  4241  292,  294 

8  42.'>0 166 

IS  4263,  4267. 682 
4306 126.  225 
I  4313,  4344 225 
I  4364,  4367. 506 
8  4464,4469,4470 122 

I  4473 400 

Is  4481,  4482. 122 

8  4639 508,  509 

8  4641  509 

f  4644 608,  509 

i  4679a 126 

!  4748b 225 
4772 180 
S  4828,  4834. 687 

LAWS. 

1898,  p.  96,  ch.  38 296 

1902,  p.  273,  ch.  122,  S  6  191 

1904,  p.  31,  ch.  6 2S9 

1904,  p.  93,  ch.  83 689 

1904,  p.  160,  ch.  76 1132 

MlSSOUItl. 

CONSTITUTION. 

Art.  2,  S  2a 870,  889 

Art.  3    881 

Art  12,  88  6,  8,  10 872 

EBVISED  STATUTES  1879. 

S  672 564 

REVISED  STATUTES  1889. 

88  1495,  1496,  1498 386 

8  1837 945 

81  2364.  2616 851 

REVISED  STATUTES  1899. 

$  42  886 

is  195,  214 ,  897 

I  728 945 

88  770,  780 3.56 

I  832  577 

8  864  3.38 

is  947,  953 872 

8  1060 346 

is  1108,  1109. 337 

88   1312,   1.S32,   13.33. 
Amended  by  Laws  1901, 

pp.  91,  92 872 

8  1912 1031 

I  2219  377 

i  2243 695 


8  2696  952 

88  3401.  3412,  3413 555 

8  3416  629 

8  3534 886 

ii   4074.  4076. 337 

8  4273 897 

I  4384 924 

8  4659 015 

8  7578  363 

8  8092  564 

i  8978  ...., 77 

8  9742 74 

LAWS. 

1893.  p.  65 386 

1901.  pp.  91.  92 872 

1901,  p.  162,  I  23 877 

1901,  p.  190  889 

TENNESSEE. 

CONSTITUTION. 
Art.  2,  S   26. 826 

SHANNON'S  CODE. 

8  442  101 

I  448 326 

Is  660,  661,  664 103 

88  1079,  1080 326 

f  8580 744 

Is  4189-4200  392 

I  4473  103 

8  6072  98 

88  5165,  6181 741 

88  6441,- 7105 955 

SHANNON'S  CODE  SUP- 
■     PLBMBNT. 
Page    692 899 

LAWS. 

1885,  p.  71,  ch.   24 898 

1889,  p.  293,  ch.    153 101 

1893,  pp.  347,  856,  ch.  174, 

S    19  398 

1903,  p."l243i'di.'439!'..'i  899 

TEXAS. 

CONSTITUTION. 

Art.  1,  S  17 768 

Art.  4.  §  22 1052 

Art.  6,  I  11 1102 

Art.  5,  i  21 1052 

Art.  11,  88  5,7 425 

Art.  16,  I  50 789 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1895. 

Art.  886    828 

Art.  887  642,  646 


PENAL  CODE  1805. 

Art.  171    643 

Art.  li»    974 

Arts.  953-960    817 

REVISED  STATUTES  1805. 

Arts.  217.   218. 803 

Art  331b    792 

Art  1016    4.50 

Art  1027    995 

Arts.  1029-1036    272 

Arts.  1W!9,    1070 1102 

Arts.  1194,    1208 ^5 

Art  1265   997 

Art.  1371  •. 4«> 

Art  1401   781 

Art  3139 752 

Art  3213    1113 

Arts.  3296,  3308,  3310...  763 

Art.  4378   755 

Art  4424    768 

Art  4436    ...1099,  1101,  1106 

Art  4445    768 

Art.  4494    961 

Art  4560f    1095 

Art  4562    961 

Art.  4574.  subd.  2 963 

Art  6260   15 

SAYLES'   ANNOTATED 
CIVIL  STATUTES   1397. 

Art  996   640 

Art  1331    104S 

Arts.  3339a.  8339b.  3339c  423 

Art  4507   279 

Art.  4560   797 

WHITE'S    ANNOTATED 
CODE  OF  CRIMINAL  PRO- 
CEDURE. 

Arts.  439,  466,  566 270 

WHITE'S   ANNOTATED 
PENAL  CODE. 

Art.  5.33    1063 

Art  688  1081 


LAWS. 

1801.  p.  67,  ch.  51,  I  8. .  961 

1893,  p.  21.  ch.    11 961 

1897,  p.  184,  ch.  129.. ...  981 
1899,  p.  214,  ch.  125  755,  767 
1901,  p.  294,  ch.  12,    8    S  772 

1903.  -p.  85,  ch.   60 278 

1903,  p.  133,  ch.   101 957 

1005,  p.  338.  ch.  141,  |  6.1(62 
1905,  p.  358,  ch.   148. 1062 


STAY. 

Pendtntr  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  S  6.  .  v*- 


STENOGRAPHERS. 

Reduction  of  deposition  to  writing,  se«  "Deposi- 
tions." 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  8  2. 


*  Point  Minototed.    Sea  ayllabus. 


STOLEN  GOODS. 

Bringing  into  state,  see  "Larceny,"  |  2. 
Evidence  of  other  offenses  on  prosecution  for 
bringing  into  state,  see  "Criminal  Law,"  t  7. 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carrieta," 
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Harmless  error  in  action  for  injuries  caased  by 

operation  of,  see  "Appeal  and  Error,"  |  25. 
Injuries    received    by    collision    between    street 

car    and    railroad      train,    see    "Railroads," 

Si  6,  8. 
Instructions  in  general  in  action  for  injuries 

caused  by  operation  of,  see  "Trial,"  {  7. 
Passage  and  validity  of  ordinances  relating  to, 

see  "Municipal  Corporations,"  8  3. 
Res  gests!  in  action  against,  see  ''Evidence,"  |  3. 

I    1.    B«Bi>l«tioa  aad  operatlom. 

A  street  railway  company,  sued  for  injuries 
to  a  traveler  in  a  collision  with  a  car,  held  en- 
titled to  an  instruction  on  contributory  n^li- 
gence. — Lexington  St.  Ry.  v.  Strader  (Ky.) 
158;  Same  v.  McKenna,  Id. 

•Where  evidence  in  action  for  injuries  by 
collision  with  street  car  was  conflicting.  Ques- 
tion of  negligence  was  for  jury. — Palmer 
O^ansfer  Oo.  y.  Padacah  Ry.  &  Light  Oo. 
(Ky.)  616. 

*In  an  action  for  injury  to  plaintiffs  vehicle 
from  a  collision  with  defendant's  street  car. 
It  was  error  to  instruct  that  the  car  had  ex- 
clusive right  to  the  tract. — Palmer  Transfer 
Co.  V.  Paducah  Ry.  &  Light  Oo.  (Ky.)  515. 

In  an  action  against  a  corporation  and  its 
■accessor  for  negligence,  a  verdict  was  prop- 
erly directed  in  favor  of  the  successor  which 
was  not  in  existence  at  the  time  of  the  ac- 
cident.— ^Palmer  Transfa  Co.  t.  Padacah  Ry. 
&  JAght  Co.  (Ky.)  615. 

*A  motorman,  in  operating  a  street  car,  on 
observing  that  the  conduct  of  a  person  ap- 
proaching the  track  was  such  as  would  indicate 
to  a  man  of  ordinary  prudence  that  he  intend- 
ed to  cross  ahead  of  the  car,  held  required 
to  pursue  such  a  course  as  he  would  if  he 
were  aware  that  the  person  was  going  to 
get  on  the  track. — Eckhard  v.  St.  Louis  Transit 
Oo.  (Mo.  Sup.)  002. 

*Where  deceased  was  killed  in  a  collision 
Tvith  a  street  railway  car  at  a  crossing,  he 
bad  a  right  to  presume,  in  attempting  to  cross 
ahead  of  the  car,  that  it  would  be  run  in 
obedience  to  a  city  speed  ordinance. — Eckhard 
T.  St.  Louis  Tran^t  Co.  (Mo.  Sup.)  602. 

*In  an  action  for  death  in  a  collision  be- 
tween deceased  and  a  street  car  at  a  crossing, 
it  would  be  presumed  that  he  looked  and 
listened  before  attempting  to  cross  the  track 
ahead  of  the  car. — EiCkhard  r.  St.  Louis  Transit 
Co.  (Mo.  Sup.)  002. 

*A  city  speed  ordinance,  limiting  the  speed 
of  street  cars  to  10  miles  an  hour,  held  ad- 
missible in  an  action  for  death  of  a  pedestrian 
in  a  collision  at  a  street  crossing. — Eckhard 
V.  St.  Louis  Transit  Co.  (Mo.  Sup.)  602. 

*In  an  action  for  death  of  a  pedestrian  in 
collision  with  a  street  car  at  a  crossiuK,  evi- 
dence held  to  require  submission  of  defend- 
ant's negligence  to  the  jury. — Eckhard  v.  St. 
Ix>uis  Transit  Oo.  (Mo.  Sup.)  602. 

In  an  action  for  death  of  a  pedestrian  in 
collision  with  a  street  car  at  a  crossing, 
evidence  held  to  require  submission  of  the 
question  of  deceased's  contributory  negligence 
to  the  jury. — Eckhard  v.  St  Louis  Transit 
Co.  (Mo.  Sup.)  602. 

*A  street  railroad  company  held  liable  for  in- 
juries to  a  trespasser  on  the  track,  if  its  ser- 
vants could,  by  ordinary  care,  have  discovered 
tbe  danger  so  as  to  avoid  the  injury. — Williams 
V.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  59. 

'Trespasser  on  the  tracks  of  a  street  railroad 
oompauy  held  guilty  of  negligence  precluding  a 
recoTtry  except  under  the  doctrine  of  discovered 


peril. — Williams  v.   Metropolitan  St   Ry.  Co. 
(Mo.  App.)  59. 

In  an  action  against  a  street  railroad  company 
for  injuries  to  a  pedestrian  on  the  tracks  where 
the  public  was  accustomed  to  walk,  that  defend- 
ant had  forbidden  such  use  of  its  tracks  was  not 
material. — Williams  v.  Metroiwlitan  St  Ry.  Co. 
(Mo.  App.)  58. 

*A  traveler  on  a  street,  injured  in  a  collision 
with  a  street  car,  held  entitled  to  recover  on 
showing  that  the  motorman  saw  the  traveler's 
peril  in  time  to  have  avoided  the  injury. — 
Jager  v.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  62. 

In  an  action  against  a  street  railway  company 
for  an  injury  to  a  traveler  received  in  a  colli- 
sion, evidence  held  sufficient  on  which  to  predi- 
cate an  instruction. — Jager  v.  Metropolitan  St 
Ry.  Co.  (Mo.  App.)  62. 

In  an  action  against  a  street  railway  company 
for  an  Injury  to  a  traveler  received  in  a  colli- 
sion, instructions  held  not  inconsistent — Jager 
v.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  62. 

•Failure  of  person  driving  onto  street  car 
track  to  look  to  see  whether  street  car  was  ap- 
proaching held  not  contributory  negligence  as 
matter  of  law. — Petersen  v.  St.  Louis  Transit 
Co.  (Mo.  App.)  1(H2. 

*In  an  action  against  a  street  railway  com- 
pany  for  injuries  to  a  pedestrian  in  a  collision, 
the  question  of  the  company's  negligence  held 
for  the  jury. — Knoxville  Traction  Clo.  v.  Brown 
(Tenn.)  319. 

In  an  action  against  a  street  railway  company 
for  injuries  to  a  pedestrian,  the  refusal  to 
charge  on  plaintiffs  duty  to  look  for  cars 
held  reversible  error. — Knoxriile  Traction  Co. 
V.  Brown  (Tenn.)  819. 

*In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  pedestrian  in  a  collision, 
the  question  of  plaintiff's  contributory  neg- 
ligence held  for  the  jury. — Knoxville  Traction 
Co.  T.  Brown  (Tenn.)  319. 

A  city  ordinance  requiring  street  cars  to  come 
to  a  full  stop  before  crossing  any  railroad  track 
held  suflSciently  comprehensive  to  include  a 
spur  track. — Galveston,  H.  &  S.  A.  Ry.  (Do.  v. 
Vollrath  (Tex.  Civ.  App.)  279. 


STREETS. 

See    "Highways";    "Municipal    Corporations," 


lee    "UigU' 
ri  10,  fl. 


SUBMISSION. 

I,  see  "ArbitratiM 

SUBROGATION. 


To  arbitration,  see  "Arbitratioi  and  Award," 


*  Point  annotated.    Sea  syllabns. 


Oo  payment  of  purchase-money  note,  see  "Ven- 
dor and  Purchaser,"  {  5. 

A  cross-petition  held  not  an  amendment 
which  could  only  be  filed  by  permission  of 
the  court,  but  a  supplemental  pleading  which 
could  be  filed  in  vacation. — Matney  v.  Williams 
(Ky.)  678. 

SUBSTITUTION. 

Of  trustees  under  deed  of  trust   see  "Mort- 
gages," {  1. 

SUICIDE. 

By  insured,  see  "Insurance,"  {  8. 
Presumptions,  see  "Evidence,"  $  2. 
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88  SOUTHWESTERN  REPOHTEB. 


SUIT. 


Se«  "Action." 


SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  |  7. 
Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  i  S. 


See  "Process." 


SUMMONS. 


SUNDAY. 


Evidence  of  other  offenses  on  prosecution  for 
violation  of  Sunday  laws,  see  "Criminal 
Law,"  f  7. 

Liquor  sales  on  Sunday,  see  "Intoxicating  Liq- 
uors," is  3,  4. 

*A  complaint  for  violating  the  Sunday  law 
need  not  specify  the  particular  business  de- 
fendant was  engaged  in.— Griffith  v.  State 
(Tex.  Or.  App.)  832. 

*In  a  prosecution  for  permitting  one's  place 
of  business  to  be  open  for  the  purpose  of 
traffic  on  Sunday,  it  is  not  necessary  to  prove 
a  sale.— Griffith  v.  State  (Tex.  Cr.  App.)  ©2. 

On  a  prosecution  for  selling  liquor  on  Sunday, 
facts  held  not  to  warrant  a  conviction. — Craw- 
ford V.  State  (Tex.  Cr.  App.)  1079. 

Where  one  bought  whisky  on  Saturday,  and 
it  was  delivered  to  him  on  Sunday,  that  the 
seller  violated  a  stipulation  of  his  bond  in  selling 
to  the  purchaser  In  question  would  not  authorise 
a  conviction  for  violating  the  Sunday  law. — 
Crawford  v.  State  (Tex.  Or.  App.)  lOTO. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er^ 
ror,"  i  6. 

SUPREME  COURTS. 

See  "Courts,"  t  4. 

SURCHARGE. 

Of  account  of  executor,  see  "Executors  and  Ad- 
ministrators," S  6. 

Of  accounts  of  guardian,  see  "Guardian  and 
Ward,"  S  8. 

SURETYSHIP. 

'  See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  |  2. 

SURPRISE. 

Ground  for  continuance,  see  "Continuance." 
Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  (  1. 
Ground  for  new  trial  in  criminal  iHrosecution, 

see  "Criminal  Law,"  i  25. 

SURRENDER. 

Of  written  Instrument  for  cancellation,  see 
"Cancellation  of  InstrumentB." 

SURVIVING  PARTNERS. 

See  "Partnership,"  |  8. 


TACKING. 

Disabilities  under  statute  of  Umitatioiis,  see 
"Limitation  of  Actions,"  |  2. 

TAXATION. 

Declaring  tax  Mils  invalid  as  impairing  obliga- 
tion of  contracts,  see  "Oonstitntional  Law." 
{S. 

Duty  of  attorney  general  to  sue  for  taxes,  see 
"Attorney  General." 

Effect  of  change  of  municipal  boundaries,  are 
"Municipal  (Corporations,"  {  1. 

Inspection  fees  as  tax,  see  "Inspection." 

Nonpayment  of  tax  as  affecting  qualifications 
of  jurors,  see  "Jury,"  {  1. 

Of  interstate  commerce,  see  "Commwoe,"  S  Z 

Xiooal  or  apedal  teacea. 

See  "Municipal  Corporations,"  |  12;  "Schools 

and  School  Districts,"  |  1. 
Assessments   for   municipal   improvements,   see 

"Municiiwl  CJorporations,"  S  8. 

OccuvcMon  or  prMlege  taxa. 
See   "Intoxicating   Liquors,"   {   2;    "Ucensea," 

Insurance  agents,  see  "Insurance,"  1 1. 

f   1.    nature    amd    eztemt    ef    power    Im 
aseneraL 

tinder  the  statute  of  the  United  States  no 
tax  can  be  levied  on  national  banks  baaed  od 
income,  licenses,  or  franchises. — George  Schu- 
ster &  Co.  V.  City  of  Louisville  (Ky.)  688. 

Under  Const.  I  181,  as  amended,  and  Act 
March  18, 1904  (Laws  1904^  p.  83,  c  38),  passed 

{tursuant  thereto,  giving  cities  anthonty  to 
evy  certain  taxes,  ordinance  providing  for  the 
levying  of  a  tax  on  state  and  national  banks 
and  trust  companies,  based  on  income^  li- 
censes, or  francuises,  held  void  as  to  national 
banks.— George  Schuster  &  Co.  v.  (3ity  of 
LonisvUle    (Ky.)    688. 


*  Point  annotated.    Bee  sylUbas. 


S   X.    Constltntional     veqnlrements 
restrlottons. 

Oonst.  {  ISl,  as  amended,  giving  municipal 
corporations  option  to  substitute  for  the  ad 
valorem  tax  on  personal  property  a  tax  based 
on  income,  licensee,  or  franchises,  does  not 
repeal  or  impair  the  mandatory  provision  of 
section  171,  declaring  that  all  taxes  shall  be 
uniform  on  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority- 
levying  the  tax. — George  Schuster  &  Co.  t. 
City  of  Louisville  (Ky.)  688. 

Und»  Const.  I  181,  as  amntded,  and  Act 
March  18,   ISCM  (Laws   1904,   p.  88,   c.  33). 

passed  pursuant  thereto,  giving  cities  authori^ 
to  levy  certain  taxes,  ordinance  fixing  a  tax 
based  on  income,  licenses,  or  franchises  held 
simply  a  substitute  for  ad  valorem  tax,  so  that. 
in  order  to  be  valid,  it  should  provide  for  an 
annual  levy  according  to  the  ad  valorem  levy, 
and  in  such  way  as  to  produce  practical 
equality  between  all  classes  of  property  when- 
ever a  new  ad  valorem  ordinance  is  passed. — 
George  Schuster  &  Co.  t.  City  of  LoaiariDe 
(Ky.)  688. 

Undw  Const.  I  181,  as  amended,  and  Act 
March  18,  1804  (Laws  1804.  p.  88,  c.  S3), 
passed  pursuant  thereto,  giving  dties  authority 
to  levy  certain  taxes,  a  dty  council  keld  en- 
powered  to  provide  tor  the  taxation  of  pei^ 
sonal  propertr  based  on  income,  licenses,  and 
franchises. — George  Schuster  &  Co.  r.  City 
of  LouisviUe  (Ky.)  688. 

Under  Oonst  I  181,  as  amended,  and  Act 
March   18,   1804   (Laws   1804^  p.   88,   e.  83), 
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passed  pnrsuant  thereto,  giTinx  cities  authority 
to  lev?  taxes,  ordinance  held  repatoiaiit  to 
Const.  I  171,  requiring  taxes  to  be  equal  and 
uniform. — Qeorge  Schuster  &  Oo.  ▼.  City  of 
LonisYille  (Ky.)  689. 

While  the  mnnidpal  legislature  may,  under 
the  amendment  to  Const.  |  171,  classify  per- 
sonal property  on  the  basis  of  income,  licenses, 
or  franchises,  the  tax  must  be  uniform  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax. — George  Schuster  &  Oo.  t.  City 
of  LoaisTille  (Ky.)  B89. 

Under  Const,  t  181,  as  amended,  and  Act 
March  18,  1904  (Laws  1904.  p.  S3,  c.  88), 
passed  pursuant  thereto,  giving  dties  authority 
to  levy  certain  taxes,  ordinance  purporting  to 
make  a  permanent  rate  for  manufacturers, 
merchants,  banks,  and  trust  companies,  based 
on  income,  licensee,  and  franchisee,  held  void. 
— George  Schuster  &  Co.  t.  City  of  Louis- 
ville  (Ky.)  689. 

I  3.     UablUty  of  persona  and  property. 

'Personal  property  of  a  foreign  corporation 
held  taxable  under  Ky.  St  1903,  <  4(M— Ayer 
&  Lord  Tie  Co.  v.  Keown  (Ky.)  lia 

Taxing  officers  are  not  intrusted  with  the 
power  of  passing  on  whether  a  railroad  owns 
property  which  it  is  not  authorized  to  own  by 
the  laws  of  the  state. — Commonwealth  v. 
Ingalls  (Ky.)  166 ;  Same  v.  Bliss,  Id. 

•Under  Ky.  St.  1903.  H  4023,  4024,  4049, 
4096,  a  railroad's  property  is  assessed  for  tax- 
ation as  an  entirety,  and  it  is  regarded  as  the 
owner  thereof  regardless  of  whether  such  prop- 
erty is  actually  owned  by  it  or  merely  leased. — 
Commonwealth  v.  Ingalls  (Ky.)  166;  Same  v. 
Bliss,  Id. 

Under  Ky.  St  1903,  H  4023,  4024,  4049, 
where  a  tax  on  land  has  been  once  assessed  to 
and  paid  by  another  than  the  true  owner,  the 
state  cannot  again  assess  the  land  for  the  same 
year  in  the  name  of  the  true  owner,  and  collect 
the  taxes  from  him. — Commonwealth  v.  Ingalls 
(Ky.)  166;  Same  v.  Bliss,  Id. 

i    4.    Flaoa  of  taxation. 

*Log8  cut  and  hauled  to  a  stream  for  ship- 
ment are  personal  property,  and  must  be  assess- 
ed to  the  taxpayto  in  the  count:r  of  his  resi- 
dence, notwithstanding,  the  provision  of  Ky. 
St.  1908,  I  4038,  relative  to  descriptive  lists  of 
ropertyi— -Morgan    v.    Southern    Lumber    Co. 


}Sr%T 


f    S.     IiBTy  and  assessment. 

*An  improper  assessment  of  property  under 
the  head  of  ''Miscellany"  held  not  to  invalidate 
it.— ikyer  A  Lord  Tie  Oo.  v.  Keown  (Ky.)  116. 

Under  Ky.  St  1903,  {|  4021,  4053,  4056, 
4260,  order  of  county  court  leaving  property 
assessed  against  a  purchaser  who  had  agreed  to 
pay  the  tax  held  not  prejudicial  to  the  pur- 
chaser, and  judgment  of  Uie  circuit  court  dis- 
nnssing  an  appeal  from  such  order  would  be 
afiSrmed  under  Civ.  Code  Prac.  {  756,  prohibit- 
ing reversal  for  harmless  error. — Garrett  v. 
Greekmore  (Ky.)  166. 

Under  Ky.  St  1903,  |  4250,  order  of  county 
court  exonerating  one  person  from  payment  of 
tax  and  ordering  the  tax  charged  to  another, 
when  made  without  notice  to  the  latter,   held 

Jroperly  set  aside.— Garrett  v,  Creekmore  (Ky.) 
06. 

Const  {  180,  relating  to  levying  taxes,  and 
sjiedfylng  the  purpose  for  which  they  are 
leried,  held  mandatory. — Commonwealth  v. 
United  State*  Fidelity  ft  Guaranty  Go.  (Ky.) 
2SX 

An  order  of  the  fiscal  court  of  a  county 
levying  a  tax  held  void  within  Const  }  180. — 


Commonwealth    ▼.    United    States    Fidelity    & 
Guaranty   Co.   (Ky.)   251. 

Under  Ky.  St  1903,  §  4241,  short  delay  in 
issuing  summons  on  list  filed  by  officer  of  prop- 
erty omitted  from  taxation  held  not  to  indicate 
an  abandonment  of  the  proceedings,  so  as  to 
authorize  another  officer  to  take  them  up  and 
secure  the  penalty. — Lucas  v.  Commonwealth 
(Ky.)  292. 

On  proceedings  under  Ky.  St  1908,  §  4241, 
an  order  of  the  county  court  held  to  snow  that 
defendant  during  a  certain  year  had  no  prop- 
erty which  he  failed  to  list  for  taxation. — 
Commonwealth  v.  Reed  (Ky.)  294. 

Under  Ky.  St  1903,  {  4241,  in  relation  to 
the  listing  of  omitted  property  for  taxation, 
held  the  duty  of  the  county  court  to  assess 
the  property  if  it  is  liable;  but  if  it  is  not 
liable,  or  has  tieen  assessed,  to  make  the  order 
to  that  effect. — Commonwealth  v.  Reed  (Ky.) 
294. 

On  proceedings  under  Ky.  St  1903,  {  4241, 
for  the  listing  of  omitted  property  for  taxation, 
defendant  held  to  have  waived  his  motion  to 
have  the  statement  made  more  specific^Com- 
monwealth  v.   Reed   (Ky.)  294. 

Where,  on  appeal  to  the  circuit  court  from 
the  county  court,  on  proceedings  under  Ky. 
St  1903,  i  4241,  to  list  omitted  property  for 
taxation,  the  circuit  court  reaches  a  different 
conclusion,  it  must  remand  the  case  with  di- 
rections to  enter  the  judgment  indicated.— 
Commonwealth  v.  Reed  (Ky.)  294. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  H  700, 726,  and  Ky.  St  1903,  S  4241,  on  an 
appeal  to  the  circuit  court  from  the  county 
court  in  proceedings  under  the  latter  statute 
for  the  listing  of  omitted  property  for  taxes, 
the  trial  is  to  be  de  novo. — Commonwealth 
V.  Reed  (Ky.)  294. 

By  the  express  provision  of  Ky.  St  1906, 
I  4241,  in  relation  to  the  listing  of  omitted 
prcverly  for  taxation,  on  appeal  from  the 
order  of  the  counbr  court,  no  appeal  bond 
is  required  where  the  court  decides  that  the 
property  is  not  liable  to  assessment. — Com- 
monwealth V.  Reed  (Ky.)  294. 

i  8.  Pajmiont  and  refandlns  or  recov- 
•rr  of  tax  paid. 

Petition  by  taxpayer  on  Iwhalf  of  himself  and 
others  held  not  to  show  plaintiff  entitled  to  rep- 
resent the  other  taxpayers  in  the  litigation. — 
Hawkins  v.  Nicholas  County  (Ky.)  484. 

Complaint  by  a  taxpayer  to  recover  amount 
of  taxes  levied  to  meet  bonds  issued  in  viola- 
tion of  Const  a  157,  168,  must  allege  that 
the  bonded  indebtedness  was  contracted  since 
the  adoption  of  the  Constitution. — Hawkins 
V.  Nicholas  County  (Ky.)  484. 

A  suit  Will  not  lie  by  a  taxpayer,  on  behalf  of 
himself  and  other  taxpayers,  to  recover  back 
from  the  county  illegal  taxes  paid  to  the 
county  which  the  county  has  paid  over  to  its 
creditors. — Hawkins  v.  Nicholas  Oounty  (Ky.) 
4S4. 

He  rate  of  interest  on  taxes  held  to  be 
6  per  cent. — Licking  Valley  Bldg.  Ass'n  No. 
3  V.  Commonwealth  (B^y.)  682. 

f  7.  Oolloeilon  and  enf oroeatent 
acainat  persons  or  personal  prop- 
erty. 

A  taxpayer,  seeking  to  enjoin  the  collection  of 
a  tax,  may  be  required  by  the  court  under  the 
prayer  of  the  counterclaim  of  the  municipality 
Imposing  the  tax,  to  pay  the  tax  into  court — 
City  of  Covington  v.  Pullman  Co.  (Ky.)  116. 

A  surety  on  a  tax  collector's  bond  held  not 
liable  for  the  collector's  failure  to  account  for 


*  Point  annotated.    See  syllabBa. 
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a  void  tax  collected  by  him. — Commonwealth 
T.  United  States  Fideli^  ft  Guaranty  C!o. 
(Ky.)  251. 

▲  surety  on  the  bond  of  a  tax  collector  held 
not  estopped  from  denying  its  liability  for  the 
collector's  failure  to  account  for  illegal  taxes 
collected. — Commonwealth  y.  United  States 
Fidelity  ft  Guaranty  Cki.  (Ey.)  251. 

The  liability  of  a  surety  on  the  bond  of  the 
collector  of  a  tax  depends  on  the  validity  of  the 
order  levying  the  tax. — Commonwealth  v. 
United  States  Fidelity  ft  Guaranty  Co.  (Ey.) 
251. 

The  provision  of  Ky.  St.  1003,  |  4241,  re- 
quiring the  clerk  of  court  to  issue  a  summons 
within  five  years  (days)  after  the  filing  of  a 
statement  of  omitted  property  by  the  revenue 
officer  is  merely  directory. — Lucas  v.  Common- 
wealth (Ey.)  292. 

Under  Ey.  St.  1903,  f  2524,  limitation  runs 
as  between  the  state  and  a  taxpayer  until 
the  issuance  of  process  on  the  statement  filed 
by  a  revenue  agent  und^r  section  4241.— Lucas 
T.  Commonwealth  (Ey.)  292. 

I   8.    Redeaiptloii  from  tax  sale. 

*One  suing  to  redeem  land  sold  for  taxes  has 
the  burden  of  proving  that  he  was  the  owner 
of  the  land  at  the  time  of  the  tax  sale. — ^Water- 
man  V.   Irby  (Ark.)   844. 

*A  complaint  held  properly  one  to  redeem 
land  sold  for  taxes. — ^Waterman  v.  Irby  (Ark.) 
844. 

A  court,  decreeing  that  one  aa  owner  of 
land  is  entitled  to  redeem  the  same  from  a 
sale  for  taxes,  cannot  fix  the  time  within  which 
the  redemption  shall  be  made. — Waterman  v. 
Irby  (Ark.)   844. 

♦Under  Klrby's  Dig.  fig  7095,  7116,  the 
right  to  redeem  land  sold  for  taxes  held  avail- 
able only  on  the  payment  of  all  taxes  and  the 
cash  value  of  the  improvements. — Waterman 
V.  Irby  (Ark.)  844. 

A  holder  under  a  donation  deed  who  has 
paid  the  taxes  on  the  land  for  several  years 
has  a  lien  therefor,  and  is  entitled  to  redeem 
the  land  sold  for  subsequent  taxes. — Watei^ 
man  v.  Irby  (Ark.)  844. 

Under  Act,  Dec.  23,  1840  (Laws  1840,  p. 
60),  a  donation  deed  and  a  copy  of  the  cer- 
tincate  of  improvements  tield  to  establish  a 
prima  facie  case  of  ownership  in  a  suit  to 
redeem  land  sold  for  taxes. — Waterman  t. 
Irby  (Ark.)  844. 

The   prima   facie   case   of  ownership  mad* 

out  by  a  donation  deed  by  virtue  of  Act  Dec. 
23,  1840  (Laws  1840,  p.  60),  held  not  overcome 
by  the  evidence. — Waterman  v.  Irby  (Ark.) 
844. 

(   O.    Forfeitures  aad  penalties. 

The  penalties  provided  by  Ey.  St  1908,  81 
4263,  4267,  in  actions  for  moneys  due  the  state, 
Mid  not  to  bear  interest — ^Licking  ValW  Bldg. 
Ass'n  No.  3  v.  Commonwealth  (Ky.)  682. 

1 10.   Iiesaey,  lalteritaiioe,   aii<  transfer 
taxes. 

•Acts  1885,  p.  71,  c.  24,  limiting  actions  for 
taxes,  held  not  applicable  to  actions  for  in- 
heritance taxes  imposed  by  Acts  1893,  p.  347, 
c.  174. — Miller  v.  Wolfe  (Tenn.)  398. 

Inheritance  Tax  Law,  Acts  1893,  p.  856,  c. 
174,  S  19,  held  to  establish  a  general  limitation 
in  all  actions  for  inheritance  taxes. — Miller  t. 
Wolfe  CTenn.)  89& 


TELEGRAPHS  AND  TELEPHONES. 

Contract  with  infant  for  sending  telegram,  see 

"Infants,"  {  2. 
Telegrams  as  evidence  in  civil  actions,  see  "Bvi- 

dence,"  g  8. 

I    1.    Establlalunent,    eonstruetlon,     aad 
maintenance. 

Under  Ey.  St  1903,  Ot  4.306,  4679a,  the  coun- 
ty court  held  without  jurisdiction  to  grant  a 
permit  to  a  telephone  company  to  construct  its 
line  along  the  highways  of  the  county. — ^Bevis 
V.  Vanceburg  Telephone  Ob.  (Ey.)  12a 

In  an  action  for  injuries  to  plaintiff  by  the 
vehicle  in  which  she  was  riding  coming  in  con- 
tact with  a  telephone  pole,  whether  the  pole 
was  so  located  as  to  constitute  a  nuisance  and 
a  violation  of  Ey.  St  1903,  S  4e79a,  held  for 
the  jury. — Bevis  r.  Vanceburg  Telephone  Co. 
(Ey.)  126. 

I  2.     Besnlatlon  and  operation. 

Instruction  submitting  the  question  whether 
plaintifEs  had  been  induced  to  leave  lemons  in 
care  of  a  railroad  company  held  proper  under 
the  pleadings. — Western  Union  Telegraph  Co. 
V.  J.  B.  Corso  ft  Sons  (Ey.)  212. 

Petition  in  action  for  loss  caused  by  error  in 
transmission  of  tdegram  held  properly  amended 
as  to  claim  for  damages. — Western  Union  Tele- 
graph Co.  T.  J.  B.  Corso  ft  Sons  (Ey.)  212. 

•Clause  of  contract  for  transmission  of  tele- 
gram, requiring  claim  for  damages  to  be  pre- 
sented within  60  days,  held  reasonable  and 
valid. — Western  Union  Telegraph  Co.  v.  Greer 
(Tenn.)  327. 

•Clause  of  contract  for  transmission  of  tde- 
gram,  requiring  claim  for  damages  to  be  pre- 
sented within  60  days,  held  inapplicable  where 
suit  is  commenced  within  the  specified  time. — 
Western  Union  Telegraph  Co.  t.  Greer  (Tenn.) 
827. 

•Clause  of  contract  for  transmiaaion  of  tele- 
gram, requiring  claim  for  damages  to  be  pre- 
sented within  60  days,  applies  to  actions  for 
statutory  penalties. — Western  Union  Telegraph 
Co.  V.  Greer  (Tenn.)  327. 

•Damages  for  delay  in  transmitting  and  de- 
livering a  telegram  held  not  recoverable,  in 
the  absence  of  a  showing  that  the  telegraph 
company  had  notice  of  the  damages  that  might 
result — Western  Union  Telegraph  Co.  t. 
Euykendall   (Tex.   Sup.)   965. 

TENANCY  IN  COMMON. 

g    1.    aCntnal  rlshts.  dntiea,  and  llabUl« 
ties  of  oo-tenants. 

•Under  Ey.  St  1908,  f  489,  property  of 
tenant  in  common  held  liable  for  its  share  of 
the  expenses  of  litigation  by  oo-tenants. — 
EJatill's  Trustee  v.  Francis  (Ey.)  172. 

Where  the  possession  of  a  grantee  oi  a  half 
interest  in  a  tract  of  land  was  for  himself  and 
his  co-tenant  the  possession  was  adverse  to  the 
title  of  a  third  person. — Bloom  v.  Sawyer 
(Ey.)  204;  Same  ▼.  Skaggs,  Id. 

A  deed,  purporting  to  convey  a  whole  trsct 
and  possession  under  it,  held  to  set  in  motion 
the  statute  of  limitationB  as  against  the  co- 
tenants  of  the  grantor  in  the  deed. — Bloom  v. 
Sawyer  (Ey.)  204;  Same  v.   Skaggs,  Id. 

The  entry  of  a  person  on  land  under  a  con- 
veyance which  purports  to  disiKwe  of  the  whole, 
though  the  grantor  Is  but  a  joint  tenant,  is  ad- 
verse to  the  other  tenants. — Bloom  t.  Sawyer 
(Ey.)  204;  Same  v.  Skaggs,  Id. 


*  Polat  annotated.    Bee  ayllaltna. 
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The  «Btr7  into  posMeaion  of  Uad  by  a  wido.w 
to  whom  dower  has  been  awarded  Aeld  to  inure 
for  the  benefit  of  the  co-tenanta  of  the  deceased 
hoBband. — Bloom  t.  Sawyer  (Ky.)  204;  Same 
▼.  Skagga,  Id. 

A  tenant  in  common  held  not  to  baye  ac- 
quired an  undlTided  one-sixth  interest  in  the 
land  in  controversy  by  ad-verse  possession. — 
Chapman  v.  KuUman  (Mo.  Sup.)  924. 

'Possession  of  one  co-tenant  held  possession 
of  all,  in  the  absence  of  proof  of  actual  ouster, 
of  which  the  tenants  not  in  possession  had 
actual  or  constructive  notice. — Obapman  t. 
Kullman  (Mo.  Sup.)  924. 

*Act  of  tenant  in  common  in  appropriating 
rents  and  profits  to  herself  held  not  to  deprive 
her  co-tenants  of  their  rights. — Mecaakey  v. 
Morris  (Tex.  Civ.  App.)  1086. 

TENDER. 

Allegation  concerning,  aa  conclusion,  see  "Plead- 
ing," I  1. 

Of  amount  received  under  releaa<>  as  condition 
to  cancellation  thereof,  see  "Belease,"  i  1. 

Of  goods  sold,  see  "Sales,"  f  4. 

Of  property  sold  as  condition  precedent  to  ac- 
tion for  breach  of  contract,  see  "Salee,"  {  7. 

'Tender  made  by  plaintiff  to  obtain  pos- 
session of  property  fraudulently  procured  from 
him  by  defendant  and  another  held  properly 
made  to  defendant,  who  was  the  beneficiary 
of  the  fraud.— Harris  t.  Staples  (Tex.  Civ. 
App.)  801. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  i  2. 

TESTAMENT. 

See  "WUta." 

THEFT. 

See  "LaMway." 

THREATS. 

By  deceased,  see  "Homicide,"  I  9. 
Opinion  evidence  of,  on  prosecution  for  crime, 
see  "Criminal  Lew,"  |  11. 

TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  $  9. 

TIMBER. 

See  "Log*  and  Logging." 

TIME. 

For  filing  bill  of  exceptions  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  |  20. 

For  filing  brief  on  appeal  in  criminal  prosecu- 
tion, see  "Criminal  Ilaw,"  {  30. 

For  giving  notice,  see  "Notice." 

For  motion  for  separate  trial  in  criminal  prose- 
cutions, see  "Criminal  Law,"  (  Ifi. 

For  objection  on  ground  of  misjoinder  or  non- 
joinder of  parties,  see  "Parties,"  J  2. 

For  objection  to  deposition,  see  "Depositions." 

For  objection  to  evidence  on  trial  of  criminal 
case,  see  "Criminal  Law,"  {  IS. 

For  objection  to  pleading,  see  "Pleading,"  {  8. 

For  payment  of  interest,  see  "Interest,    g  2. 

For  redemption  from  tax  sale,  see  "Taxation," 
IS. 


For  taking  appeal  or  suing  oat  writ  of  error,  see 
"Appeal  and  Error,"  {  i. 

For  taking  nonsuit,  see  "Dismissal  and  Non- 
suit," J  T. 

TITLE 

Color  of  title,  see  "Adverse  Possession." 
Removal  of  cloud,  see  "Quietintr  Title." 
Retention    of   apparent    title    by   grantor,   see 

"Fraudulent  (5onveyances,"  f  1. 
Title  of  lessor,  see  "Landlord  and  Tenant."  f  1. 
Trying  title,  see  "Trespass  to  Try  Title." 
Waiver  of  defects  in  pleading  aa  to  title,  see 

"Pleading,"  «  8. 

Particular  matters  off ecUng  OtU. 

See  "Chattel  Mortgages,"  §  1 ;  "Dedication,"  {  2. 

Death  of  vendor,  see  "Descent  and  Distribu- 
tion," {  1. 

Estoppel  to  assert  title  as  against  vendor,  see 
"Vendor  and  Purchaser,"  g  4. 

AtrM«u2ar  specie*  of  vroperty  pr  rigTrta. 

Accretion,  see  "Waters  and  Water  Courses," 
!  1- 

Title  neoetaarv  to  maintain  partkiuiar  acUont. 

See  "Quieting  TiUe,"  {  1;  "Trespass,"  |  1; 
"Trespass  to  Try  Title,"  gg  1,  2. 

Tttle$  nf  particular  acts  or  proceedttms. 

Ordinances,  see  "Municipal  Corporations,"  g  8. 
Statutes,  see  "Statutes,"  g  2. 


TOOLS. 

Ldability  of  employer  for  defects,  see 
and  Servant,"  gg  3,  11,  12. 


'Master 


TORTS. 

Causing  death,  see  "Death,"  g  2. 
Form  of  action  between  tort  and  contract  dis- 
tinguished, see  "Action,"  g  1. 
Measure  of  damages,  see  "Damages,"  J  3. 
Nonjoinder  of  parties,  see  "Parties,"  g  2. 


Removal  of  causes 
moval  of  Causes,' 


to  federal 
gl. 


courts,  see  "Re- 


By  jMfKcuIar  closM*  ^jKUttot. 

See  "Municipal  Corporations,"  1 11. 
Agents,  see  "Principal  and  Agent,"  (  3. 
Employes,  see  "Master  and  Servant,"  g  14. 
Partners,  see  "Partnership,"  g  2. 

I'afrtteukur  remedies  for  torte. 

g  1 ;  "Trover  and  Conversion," 


See  "Trespass," 
«1. 
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Particular  torta. 

See  "Assault  and  Battery,"  g  1;  "False  Im- 
prisonment," g  1;  "Forcible  Entry  and  De- 
tainer," g  1:  "Fraud":  "Libel  and  Slander": 
"Malicious  Prosecution";  "Negligence" :  "Nui- 
sance"; "Trespass";  "Trover  and  Conver- 
sion." 

Civil  damages  from  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  g  6. 

In  an  action  of  tort,  an  instruction  defining 
malice  held  erroneous. — Haney  v.  Blandino 
(Tex.  Civ.  App.)  1108. 

TOWNS. 

See  "Counties":  "Municipal  Corporations": 
"Schools  and  School    Dhrtricta,"  i  1. 
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TRANSCRIPTS. 

Oosta  of,  see  "Costs,"  |  2. 

Of  record  for  purpose  of  review,  8« 

and   Error,"   (f   6-14;    "Criminal 

29,  81. 


e  "Appeal 
Law,*^    8{ 


TRANSFER  OF  CAUSES. 

See  "BemoTal  of  Caases." 

Becaose  of  diaqnall&cation  of  ladxe,  see  "Judg- 
es," §2. 

TRANSFER  TAX. 

See  "Taxation."  {  10. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  1 14. 
Injuries  to  trespassers,  see  "Bailroads,"  |(  7,  9; 

^Street  Bailroads,"  |  1. 
Person  on  railroad  track  for  purpose  of  taking 

transportation  as  passenger  or  trespasser,  see 

"Carriers,"  i  8. 
To  tlie  person,  see  "Assault  and  Batterj,"  8  1; 

"False  Imprisonment." 

f    1.    Aotloiu. 

*Where  both  parties  to  an  action  of  trespass 
claim  under  a  common  holder,  plaintiff  need 
not  trace  his  title  further  than  the  common 
holder  and  grantor. — Rogers  r.  Cnyler  (Ky.)  2. 

In  a  suit  for  a  trespass  on  land,  a  judgment 
giving  defendant  all  the  mineral  in  and  timber 
on  the  land  held  erroneous  where  he  claimed 
only  two-thirds  thereof. — Browning  v.  Cumber- 
land Gap  Cannel  Coal  Co.  (Ky.)  2(37. 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment." 

Pleas  in  as  affected  by  verdict  or  judgment,  see 
"Pleading,"  §  8. 

I   1.    Bight  of  aotloa  Mid  defeases. 

*In  trespass  to  try  titie,  a  deed  prior  in  time 
from  the  common  grantor  held  superior  unless 
fraudulent  as  against  the  subsequent  grantee. — 
Clark  V.  Bell  Cfex.  Civ.  App.)  38. 

*Id  treqtass  to  try  titie,  plaintiff  must  re- 
covw  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  defendant's. — Trevy  v. 
Lowrie  (Tex.  Civ.  App.)  981. 

i  S.    ProeeedliiKs, 

Under  Rev.  St.  art.  5250,  plaintiff  in  trespass 
to  try  title,  not  having  pleaded  his  title  specific- 
ally, held  entitled  to  prove  any  character  of 
title  except  limitations. — Artbnr  v.  Bidge  (Tex. 
Civ.   App.)   15. 

That  the  guardians  of  certain  minor  grantors 
and  the  husband  of  another  grantor  had  no 
authority  to  bind  them  to  a  deed  by  heirs  held 
not  to  affect  the  admissibility  of  the  deed  in 
evidence  in  trespass  to  try  title. — Arthur  v. 
Bidge  (Tex.  Civ.  App.)  15. 

In  trespass  to  try  title,  a  defect  in  a  judgment 
for  defendants  held  not  to  arise  trom  the  fact 
that  the  pleas  of  limitation  were  joint  while  the 
pleas  of  improvements  were  several. — EUcan  v. 
Childress  (Tex.  Civ.  App.)  84. 

TRIAL. 

See  "New  Trial" ;  "Witnesses." 
Construction  of  contract  for  sale  of  goods  as  a 
question  for  the  jury,  see  "Sales,"  {  2. 


Contributory  negligence  of  passeng^  as  qnes- 
tion  for  jurv,  see  "Carriers,"  i  13. 

Decision  on  former  appeal  as  law  of  the  case 
relative  to  instructions,  see  "Appeal  and  Er- 
ror," i  28. 

Exceptions  for  purpose  of  review  of  rulings,  see 
"Appeal  and  Error,"  {  3. 

Harmless  error  in  rulings,  see  "Appeal  and  Er- 
ror," i  25. 

Instructions  as  to  release,  see  "Release,"  {  2. 

Motion  for  new  trial  or  rulings  thereon  as  condi- 
tion to  right  of  review  of  rulings  as  to  in- 
structions, see  "Appeal  and  Error,"  f  3. 

Necessity  for  bill  of  exceptions  to  prevent  ert«r 
at  trial  of  criminal  prosecution,  see  "CrimiDal 
Law,"  {  20. 

Necessity  for  examining  trial  on  prosecution  for 
crime,  see  "Criminal  Law,"  {  4. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  §  3. 

Persons  entitled  to  allege  error  in  rulings,  sre 
"Appeal  and  Error,"  |  20. 

Presumptions  on  appeal  or  writ  of  error  as  to 
rulings,  see  "Api^il  and  Error,"  i  22. 

Questions  for  jury  on  plea  to  jurisdiction,  sre 
"Courts,"  8  1. 

Review  or  rulings  as  dependent  on  record,  see 
"Appeal  and  Error,"  HO,  14. 

Beview  of  rulings  involving  discretion  of  court, 
see  "Appeal  and  Error,"  {  23. 

Self-executing  provisions  of  constitution,  see 
"Constitutional  Law,"  8  1- 

Trial  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," 8  21. 

Proceedtnug  tneldent  to  trial*. 

See  "Continuance" ;   "Dismissal  and   Xoosoit," 

8  1. 
Examination  of  witness,  see  "Witnesses,"  |  2. 
Place  of  trial,  see  "Venne,"  |  2. 

Trial  of  particular  civU  action*  or  proceedings 

See  "Assault  and  Battery,"  8  1;  "Negligenoe," 
8  6 ;  "Torts" ;  "Trover  and  CJonversion,'^  8  1- 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  3. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  8  4. 

For  breach  of  contract,  see  "Contracts,"  8  5: 
"Sales,"  8  7. 

For  breach  of  vrarranty  of  goods  sold,  see 
"Sales,"  8  8. 

For  compensation  of  broker,  see  "Brokers,"  8  — 

For  delay  in  delivery  of  goods  shipped,  see  "Car- 
riers," 8  4. 

For  delay  in  transportation  of  live  stock,  see 
"Carriers,"  f  7. 

For  injuries  from  surface  waters,  see  "Waters 
and  Water  Courses,"  8  2. 

For  injuries  to  live  stock  in  tranaportatioa,  see 
"Carriers,"  8  7. 

For  loss  of  goods  shipped,  see  "Carriers,"  (  5. 

For  loss  of  property  of  guest,  see  "Innkeepers." 

For  loss  of  services  of  child,  see  "Parent  and 
Child." 

For  negligence  or  delay  in  transmission  of  tele- 
gram, see  "Telegraphs  and  Telephones,"  8  2. 

For  personal  injuries,  see  "Carriers,"  88  12,  13: 
"Master  and  Servant,"  88  5,  11-13;  "Muniti- 
dhI  Corporations,"  {  11;  "Bailroads,"  88  7.  S: 
''Street  Railroads,"  8  1:  "Telegraptw  and 
Telephones,"  8  1- 

For  wrongful  death  caused  by  operation  of  rait- 
road,  see  "Railroads,"  8  9- 

For  wrongful  death  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  8  1- 

On  insurance  policy,  see  "Insurance,"  8  13. 

On  liquor  dealer's  bond,  see  "Intoxicatins  Liq- 
uors," 8  2. 

Personal  injuries,  see  "Electrlci^." 

Probate  proceedings,  see  "Wills,    8  2. 

Suits  in  equity,  see  "Eiquity,"  8  2. 
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Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  8  3. 

Tax  proceedings,  see  Taxation,"  §  6. 

To  establish  boundary,  see  "Boundaries,"  i  2. 

To  recover  earnest  money,  see  "Vendor  and  Pur- 
chaser," I  8. 

To  redeem  from  tax  sales,  see  "Taxation,"  {8. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trial  of  rieht  to  property  levied  on,  see  "At- 
tachment,   i  2. 

Will  contest,  see  "Wills,"  (  2. 

Trutl  of  criminal  protecuUont. 

See  "Burglary,"  S  2;  "Criminal  Law,"  S|  14-24; 
"Embezzlement  ;  "Homicide,"  i  9;  "Lar- 
ceny," {  2;  "Perjury,"  §  3  ;  "llape,"  {  2. 

For  injuries  to  crops  on  demised  premises,  see 
"Landlord  and  Tenant,"  i  3. 

For  offense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  {  4. 

{    1.    Oonrsfl  and  oondnet  of  trial  la  (•>• 
eraL 

Action  of  court  in  commenting  on  evidence 
in  admitting^  the  same  held  error. — Lewter 
V.   Lindley   (Tex.  Oiv.   App.)  T84. 

I   S.     Beoeptioa  of  OTidenoe. 

*tJnder  the  express  provisions  of  Mansf.  Dig. 
i  2897  and.  T.  Ann.  St.  1890.  i  2012),  the  party 
who  begins  a  case  must  ordinarily  exhaust  his 
evidence  before  the  other  begins,  but  the  order 
of  proof  is  to  be  regnlated  by  the  court  so  as 
to  expedite  the  trial. — Miller  v.  Springfield 
Wagon  Co.  (Ind.  T.)  1011. 

Where  evidence  admissible  against  one  de- 
fendant and  inadmissible  against  another  is 
introduced,  the  court  should  instruct  the  jury 
accordingly. — lUiaoia  Cent.  R.  Oo.  v.  Hoachini 
(Ky.)  530. 

*The  court  should  charge  the  jury  that  evi- 
dence introduced  to  discredit  a  witness  is 
not  to  be  considered  as  substantive  testimony. 
— IlUnois  Cent  R.  Co.  v.  Houchins  (Ky.)  630. 

An  objection  to  evidence  of  the  declarations 
of  agents  of  a  corporation  held  to  present  the 
objection  that  declarations  of  mere  agents  of 
the  defendants,  made  after  the  accident,  were 
inadmissible  against  defendants. — City  of  Austin 
V.  Forbis  (Tex.  Sup.)  405. 

The  exclusion  of  the  repetition  of  evidence 
admitted  held  not  error. — Gulf,  C.  &  S.  F. 
By.  Co.  T.  Hays  (Tex.  Civ.  App.)  29. 

*Where  no  objection  was  made  to  testimony, 
and  no  motion  made  to  strike  it  out,  request  for 
a  charge  excluding  it  from  the  jury  is  too  late. 
— St  LouU  &  S.  W.  Ry.  Oo.  of  Texas  v.  Foster 
(Tex.  Civ.  App.)  4150. 

*Wbere  counsel  fails  to  object  to  the  Teading 
of  part  of  a  deposition,  he  should,  in  order  to 
raise  the  question  of  error  in  reading  the  same, 
move  to  exclude  it  and  request  that  the  jury 
he  appropriately  instructed. — Gulf,  C.  &  8.  F. 
Ky.-  Co.  v.  Matthews  (Tex.  Civ.  App.)  983. 

'The  indulgence  of  counsel  in  additional  ar- 
fniment,  or  permitting  the  introduction  of  fur- 
ther testimony,  when  requested,  during  the  ar- 
gument of  counsel,  is  a  matter  resting  within 
the  sound  discretion  of  the  court.— Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Matthews  (Tex.  Civ.  App.)  983. 

'Refusal  to  permit  defendant's  counsel  to  of- 
fer additional  testimony  and  to  be  allowed  to 
further  argue  the  case  held  not  an  abu.«e  of  dis- 
cretion.— Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Matthews 
(Tex.  av.  App.)  983. 

*Incompetenc:r  of  parol  evidence  not  appear- 
ing until  after  it  bad  been  admitted,  a  motion 
to  exclude  it  should  have  been  granted. — Wolf 
Cigar  Stores  Co.  t.  ILramer  (Tex.  Civ.  App.) 
995. 


Where  a  letter  itself  was  excluded,  evidence 
of  its  contents  was  inadmissible. — Gtregory  v. 
Weub  (Tez.  Civ.  App.)  1109. 

t  3.    AxKiuBenta  and  oondvet  of  eonaaat. 

In  an  action  by  a  passenger  for  an  assault 
committed  by  defendant's  conductor,  the  over- 
ruling of  an  objection  to  certain  argument 
by  plaintiff's  counsel  Add  error. — St.  Louis, 
I.  M.  &.  S.  Ry.  Co.  T.  Harrison  (Ark.)  68. 

'Misconduct  of  counsel  in  making  a  state- 
ment in  his  concluding  argument  outside  the 
record  held  cured  by  nis  withdrawal  thereof, 
and  bv  the  charge  that  the  jury  should  not 
consider  it — Covington  &  O.  Bridge  Co.  v. 
Smith  (Ky.)  674. 

'In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  certain  argument  to  jury  held 
improper. — Illinois  Cent  R.  Co.  v.  Proctor 
(Ky.)  714. 

'Permitting  counsel  for  plaintiff  to  read  ttotu 
opinion  of  Court  of  Civil  Appeals  in  the  case, 
and  to  comment  thereon,  in  the  presence  of 
the  jury,  held  error. — Lewter  v.  Lindley  (Tex. 
Civ.  App.)  784. 

Certain  remarks  of  counsel  in  argument  to 
the  jury  as  to  defendant's  ability  to  pay  dam- 
ages held  highly  improper. — Houston  B.  &  W. 
T.  By.  Co.  V.  McCarty  (Tex.  Civ.  App.)  806. 

'In  an  action  for  injuries,  held  error  for  coun- 
sel for  plaintiff  to  argue  to  the  jury  that  plain- 
tiff was  a  poor  girl,  and  defendant  a  rich  cor- 
poration.— ^Dallas  Consolidated  Electric  St  Ey. 
Co.  V.  Black  (Tex.  Civ.  App.)  1087. 

S  4.     Taking  eaao  «r  aaeatloB  from  Jujr. 

•It  is  within  the  province  of  the  jury  to 
pass  upon  the  credibility  of  witnesses  and 
the  weight  of  their  evidence. — Mallory  v. 
Brademyer  (Ark.)  551. 

'A  peremptory  instruction  ought  to  be  given 
for  defendant  when  after  admitting  every  fact 
proved  by  plaintiff  and  all  inferences  drawn 
therefrom  plaintiff  has  failed  to  establish  his 
case. — Miller  v.  Metropolitan  Life  Ins.  Co. 
(Ky.)  183. 

'It  Is  not  error  to  give  a  peremptory  in- 
struction when  there  is  no  issue  of  fact  to 
submit  to  the  Joit. — Schonbachler'a  Adm'r  v. 
Mischell  (Ky.)  62o. 

'A  peremptory  instruction  for  defendant  is 
only  proper  when,  after  admitting  every  fact 
proven  by  plaintiff's  evidence  and  all  reasonable 
inferences,  plaintiff  has  failed  to  establish  his 
case. — Southern  By.  Co.  in  Kentucky  v.  God- 
dar«l  (Ky.)  675. 

'Where  plaintitTs  oral  evidence  was  not  con- 
tradicted, but  no  fact  was  admitted,  Aeld  proper 
to  submit  the  case  to  the  jury. — Dysart-Cook 
Mule  Co.  V.  Beed  &  Heckcnlively  (Mo.  App.) 
591. 

The  determination  of  a  material  issue,  where 
the  evidence  is  conflicting,  held  for  the  jury. 
— Knoxville  Traction  Co.  v.  Brown  (Tenn.) 
319. 

'To  warrant  the  court  in  withdrawing  a 
case  from  the  jury,  the  evidence  must  be  of 
such  a  character  that  there  is  no  room  for 
ordinary  minds  to  differ  uh  to  the  ooncluxion  to 
be  drawn  from  it. — Hutcheiis  v.  St.  Louis 
Southwestern  Ry.  Co.  (Tex.  Civ.  App.)  24. 

'Where  the  evidence  is  of  such  a  character 
that  ordinary  minds  may  differ  as  to  the  con- 
clusion to  be  drawn  therefrom,  the  coort  may 
not  withdraw  the  issue  to  which  it  relates 
from  (he  juir. — St.  Louis  Southwestern  By.  Co. 
I).-m«oy  <Tei.  Civ.  App.)  788. 
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I   5.    Inairaetloas   to  J«r)r>— Trorliioe   of 
eoart  and  Jorjr  In  KM^^ral. 

Ib  an  action  for  injuries  to  a  passenger  from 
a  threatened  collision  between  a  street  car  and 
a  railroad  train,  an  inatniction  held  not  objec- 
tionable as  assuming  that  the  railroad  company 
injured  plaintiff  and  was  guilty  of  negligence. 
— Galveston,  H.  &  S.  A.  Ry.  Co.  t.  Volliatb 
(Tex.  Civ.  App.)  279. 

In  an  action  for  injuries  to  a  passenger  in 
jumping  from  a  street  car  to  escape  a  threaten- 
ed collision  with  a  railroad  train,  a  charge  heU 
not  objectionable  as  assuming  that  plaintiff  had 
reasonable  ground  for  leaving  the  car  while  on 
the  track. — Galveston,  H.  &  8.  A.  Ry.  Co.  T. 
VoUrath   (Tex.    Civ.    App.)    2TO. 

In  an  action  for  injuries  to  a  passenger  in 
alighting  from  a  car,  certain  instructions  held 
erroneous,  as  assuming  that  defendant  failed 
to  provide  a  step  box  for  the  passenger  to 
alight— Missouri,  K.  &  T.  By.  Co.  of  Texas 
V.   Wolf  (Tex.  Civ.   App.)  778. 

The  court  should  not  charge  the  jury  to  disre- 
gard the  defensive  matters  alleged  by  defendant, 
unless  all  the  evidence  fails  co  support  the  de- 
fenses.— Haney  v.  Blandino  (Tex.  Civ.  App.) 
1106. 

An  instruction  in  an  action  against  connecting 
carriers  for  alleged  loss  of  freight  held  erroneous 
as  a  charge  on  the  weight  of  the  evidence. — In- 
ternational &  G.  N.  R.  Co.  V.  Bingham  (Tex. 
Civ.  App.)  1118. 

{  6.     •^->  Neeesslty  and  •nbjevt-atattor. 

In  an  action  for  materials  for  a  building,  the 
refusal  to  charge  so  as  to  limit  the  effect  of 
certain  evidence  held  not  reversible  error. — 
Bartley  v.  Comer  (Tex.  Clt.  App.)  82. 

It  is  not  proper  for  the  court  to  refuse  a 
special  charge  xrouping  the  specific  facts  on 
which  the  party  requesting  the  same  relies 
for  a  verdict  in  his  favor,  because  of  the 
giving  of  a  general  charge  presenting  snch  is- 
sues.— Southern  Const.  C!o.  t.  Hinkle  (Tex. 
Civ.  App.)  309. 

I  7.     — —  Form,     raqnlaltes,     and     saiB- 
oienoy. 

*The  direction  of  a  verdict  need  not  be  in 
writing.-^Lacy  Bros.  &  Kimball  ▼.  Morton 
(Ark.)  842. 

In  an  action  for  injuries  to  one  whose  vehicle 
was  run  into  by  a  street  car,  an  instruction 
held  erroneous. — South  Covington  ft  C.  St.  By. 
Co.  T.  ScbilUng  (Ky.)  220. 

It  is  not  error  for  court  to  refuse  a  request 
to  charge  directing  the  jury  to  consider  certain 
particular  facts  in  reaching  a  conclusion  on  an 
ultimate  fact  in  issue. — Eckhard  v.  St  Iiouis 
Transit  Co.  (Mo.  Sup.)  602. 

Instruction  correct  in  every  respect  except  in 
an  obvious  clerical  error  held  not  fatally  errone- 
ous.— Day  ▼.  Emery-Bird-Thayer  Dry  Goods 
Co.  (Mo.  App.)  903. 

*A  charge  on  the  burden  of  proof  shonid  place 
the  bnrden  on  plaintiff  to  prove  all  the  facts 
necpwsary  to  entitle  him  to  recover. — Metro- 
politan St  By.  Co.  V.  Wishert  (Tex.  Civ.  App.) 
460. 

I   8.    —  Applicability  to  pleadings  and 
evldemce. 

*In  an  action  for  an  assault  on  a  female, 
lield  error,  under  the  evidence,  to  allow  the 
jury  to  award  damages  for  effect  on  her  future 
condition  in  lite. — Davis  t.  Bicbardson  (Ark.) 
818. 

In  ejectment,  charge  on  bonndary  line  by 
agreement  held  erroneous  under  the  evidence. — 
HolUncsworth  t.  Barrett  (Ky.)  107. 


Defendant  held  not  entitled  to  Instmctloa  «a 
issue  presented  by  the  pleading,  but  not  by  the 
evidence.— New  v.  St  Louis  ft  S.  B^.  Co.  (Mo. 
App.)  1043. 

On  the  issue  whether  a  deed  w««  f^aadnlent 
as  against  creditors,  held  error  for  the  oonrt 
in  its  charge  to  assume  that  the  deed  was  in 
consideration  of  a  prior  debt — <31ark  t.  Bell 
(Tex.  Olv.  App.)  38. 

In  an  action  for  injuries,  where  a  release 
was  pleaded  in  defense,  a  charge  predicated  on 
fraud  in  obtaining  the  execution  of  the  release 
held  erroneous  under  the  evidence.^-St  Louis 
Sonthwestem  By.  Co.  t.  Demsey  (Tex.  CIt. 
App.)  786. 

In  an  action  for  injuries  to  a  passenger 
caused  by  a  defective  station  platform,  re- 
quested diarge  on  assumption  of  risk  field  prop- 
erly refused. — Houston  E.  ft  W.  T.  By.  Co.  t. 
McCarty  (Tex.  Civ.  App.)  8(K. 

*Bcguested  instructions  on  issues  not  raised 
by  the  evidence  were  properly  refused. — Craw- 
ford V.  Hord  (Tex.  Civ.  App.)  1007. 

§  9.    — ^  Heqaests  or  prayers. 

It  is  not  error  for  the  court  to  refuse  a  re^oest 
to  charge  whidi  was  covered  by  instructions  gir- 
en. — Eckhard  v.  St.  Louis  Transit  (To.  (Mo. 
Sup.)  602;  Barklow  v.  Avery  (Tex.  Civ.  Appl) 
417;  St.  Louis  ft  S  W.  Ry.  Co.  of  Texas  ▼. 
Foster  (Tex.  Or.  App.)  4fi0;  Texas  Short  Line 
By.  Co.  V.  Waymfr©  (Tex.  C!iv.  App.)  402; 
Hubbard  City  Cotton  Oil  &  Gin  Co.  v.  Nichols 

g?ex.  Civ.  App.)  785;  8t  Louis  Southwestern 
y.  Ob.  of  Texas  T.  Selman  (Tex.  CSv.  Appl) 
1101. 

In  an  action  to  recover  goods  alleged  to  bcve 
been  frandnlentiy  conveyed,  a  request  to  chaise 
on  the  issue  of  the  purchaser's  knowledge  of 
the  seller's  frand  held  covered  by  the  charse 
given. — Parcel!  Wholesale  Grocery  0>.  v.  Bry- 
ant (Ind.  T.)  602. 

Requested  instructions  are  properly  refused 
where  all  that  is  proper  in  them  is  embodied  in 
instructions  given. — <>iDcinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Curd  (Ky.)  140. 

*The  giving  of  instructions  not  substantially 
different  from  those  asked  held  sufficient — 
Slusher  t.  Hopkins  (Ky.)  244. 

'Refusal  of  requested  instructions  held  not 
error  in  view  of  the  charge, — Kelly-GoodfeDow 
Shoe  Co.  V.  Sally  (Mo.  Aop.)  889. 

'Refusal  to  instruct  that  the  fact  that  plaintiff 
was  unchaste  might  be  considered  in  determininf 
the  weight  of  her  testimony  held  not  on  abuse 
of  discretion. — ^Beasley  v.  Jefferson  Bank  (Mo. 
App.)  104a 

In  an  action  for  Injuries  to  a  brakeman 
while  coupling  certain  cars,  certain  requests 
to  charge  held  covered  by  the  charge  givon.— 
Southern  C!onst  Co.  v.  Hinkle  (Tex.  Civ.  App.) 
809. 

'Defendant,  not  having  requested  an  instmc- 
tion  on  contributory  negligence,  held  not  en- 
titled to  complain  that  none  was  given. — Bark- 
low  V.  Avery  (Tex.  Civ.  App.)  417. 

In  an  action  on  a  check,  a  requested  in- 
struction, though  objectionable,  htU  saffirient 

to  require  the  court  to  present  the  issue  that. 
if  the  consideration  for  the  check  was  plaintitTs 
agreement  to  procure  the  dismissal  of  a  criminal 
prosecution  against  defendant's  son,  plaintiff 
could  not  recover. — McNeese  r.  (3arver  (Tex. 
Civ.  App.)  430. 

A  charge  to  find  for  defendant  If  a  UD  of 
sale  in  controversy  was  executed  without  con- 
sideration was  not  subject  to  the  objectios 
of  being  too  general,  in  the  absence  of  a  request 
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tor  a  special   faiatrnctlon. — Lewtw  r. 
<Tex.  Ciy.  App.)  784. 


Idndley 


Certain  charge,  misstating  the  allegations  of 
defendant's  answer  as  to  a  bill  of  sale,  held  not 
ground  for  reversal. — ^Lewter  v.  Liindl«y  (Xez. 
CW.  App.)  784. 

In  an  action  for  injuries  receired  by  an  em- 
ploye, the  refusal  to  give  certain  instructions 
Mid  not  erroneous  in  view  of  the  instructions 
given. — Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Dean  (Tex.  Civ.  App.)  797. 

*In  an  instruction  relating  to  a  gift  of  notes, 
the  word  "transferred"  conveyed  the  idea  of  a 
delivery,  and  if  defendants  desired  a  fuller 
-charge  they  should  have  requested  it. — Crawford 
V.  Hord  (Tex.  Civ.  App.)  1097. 

SS  10,   11.  —  Conatmotlon   and   opera- 
tloa. 

Error  in  charge  in  failing  to  confine  issues  to 
pleadings  held  not  cured  by  another  charge  cor- 
rectly confining  the  issues. — Hamilton  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  898. 

*An  instruction  viewed  as  a  whole  heid  not 
misleading. — Barklow  v.  Avery  (Tex.  Civ.  App.) 
417. 

In  an  action  for  injuries  to  a  passenger,  the 
Jury  held  not  misled  by  the  court's  failure 
to  define  the  expression  "properly  assist,"  used 
in  the  charge  referring  to  defendant's  negligence 
in  failing  to  properly  assist  the  passenger 
while  alighting. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Wolf  (Tex.  Civ.  App.)  778. 

112.   Verdiot. 

After  amendment  of  Const,  art.  2,  {  28,  to 
allow  a  verdict  hy  nine  jnrors,  and  l>efore  Laws 
1901,  p.  190,  went  into  effect,  held  a  verdict  by 
nine,  signed  by  the  foreman  only,  was  good. — 
Kelly-Goodfellow  Shoe  Co.  t.  Sally  (Mo.  App.) 
889. 

i  13.    Trial  by  court. 

Where  the  trial  court  in  a  suit  for  accounting 
found  generally  for  defendant,  the  Court  of 
Appeals  must  conclude  that  the  trial  court 
found  that  there  was  nothing  in  defendant's 
hands  to  account  for. — White  v.  Hines  (Mo. 
App.)  349. 

A  special  finding,  containing  all  the  facts 
essential  to  recovery,  snpported  by  the  evidence 
on  the  trial,  held  sufficient. — Burgesa  ▼.  Mer- 
cantile Town  Mot  Ina.  Co.  (Mo.  App.)  668. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Attachment,"  i  2. 

TROVER  AND  CONVERSION. 

liiability  of  firm  for   wrongful  acts  of  partner, 
see  "Partnership,"  i  2. 

f   1.    AetloAS. 

Where  plaintiff  alleged  the  conversion  of 
property  by  defendant,  and  prayed  for  damages 
for  such  conversion,  a  request  to  charge  the 
jury  to  find  for  the  property  or  the  reasonable 
market  value  of  the  same  was  properly  re- 
fused.— ^Harris  t.  Staples  (Tex.  Civ.  App.)  801. 

In  an  action  for  conversion  of  property  under 
a  fraudulent  bill  of  sale,  certain  charge  on  de- 
fendant's liability  and  ue  measure  of  damages 
held  proper.— Harris  t.  Staples  (Tex.  Civ. 
App.)  801. 

*One  who  appropriates  property  of  another 
with  knowledge  of  its  ownership  is  liable  for 
exemplary  damages. — Jackson  ▼.  Poteet  (Tex. 
Cir.  App.)  980. 


TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," i  1. 

Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors.'' 

Ejectment  by  trustee  against  cestui,  see  "Biect- 
ment,"  {1. 

Prohibiting  foreign  insurance  companies,  mem- 
bers of  trust,  from  doing  business  in  state, 
see  "Insurance,"  i  1. 

Right  to  enforce  trust  as  preclnding  annulment 
of  will,  see  "Wills,"  8  2.  <"ui«« 

Trust  deeds,  see  "Chattel  Mortgages":  "Mort- 
gages." 

{    1.    Creation,  ezisteaoe.  and  vallditT. 

•A  mother  holding  a  bond  for  tiUe  from  a 
vendor  held  entitled  to  the  land  as  against  her 
son  paying  the  purchase  price. — Irvine  v.  Ir- 
vine (Ky.)  198. 

A  parol  trust  in  land  held  not  established 
as  against  a  bona  fide  purchaser  of  the  legal 
title.— Creech  v.  Creech  (Ky.)  720. 

♦Facts  reviewed,  and  held  sufficient  to  estab- 
lish a  valid  parol  trust. — ^Harris  Banking  Co.  ▼. 
Miller  (Mo.  Sup.)  629. 

•Under  Rev.  St.  1890,  §  3416,  a  trust  in 
chattels  may  be  created  by  parol. — ^Harris  Bank- 
ing O.  T.  Miller  (Mo.  Sup.)  629. 

•A  trust  may  be  enforced,  though  it  is  purely 
voluntary.— Harris  Banking  Co.  v.  Miller  (Mo. 
Sup.)  620. 

i   Z.    Management  and  disposal  of  tmst 
property. 

•A  trustee  of  a  farm  devised  to  one  for  life 
with  remainder  to  others  held  to  have  power  to 
give  part  of  it  for  services  of  a  person  in  mak- 
ing it  available  for  building  purposes. — Smith 
V.  Nones  (Ky.)  IBS. 

I   8.   Establishm  ent  and  enforeeatent  of 
Crust. 

A  party  may  assert  a  trust  In  property  after 
failnre  to  establish  a  vaUd  gift— Harris  Bank- 
ing C!o.  V.  Miller  (Mo.  Sup.)  629. 

Allegations  of  an  interplea  considered,  and 
held  a  sufficient  assertion  of  the  trust  to  justify 
the  court  in  determining  its  existence  and  to 
enforce  it  if  existed. — Harris  Banking  Co.  t. 
Miller  (Mo.  Sup.)  629.  "•  ^.  t 

Heirs  of  a  wife  held  not  entitled  to  recover 
certain  stock  levied  on  as  against  the  hus- 
band's creditors  as  the  property  of  the  wife, 
without  tracing  the  wife's  separate  funds  into 
such  stock. — Hoopes  y.  Mathis  (Tex.  Cir. 
App.)  36. 

TURNPIKES  AND  TOLL  ROADS. 

I   1.    Svtabllabmeat,     oonstraotloB,     aad 
*it  ftiw  ^v  nil  im, 

Ky.  St  1903,  SS  4806,  4318,  4344,  4748b.  h«ld 
to  authorize  the  fiscal  court  to  appoint  only  one 
supervisor  for  the  free  turnpikes  of  the  county. 
—Fleming  County  Fiscal  Court  v.  Howe  (Ky.) 

The  fiscal  conrt  of  a  county  may  maintain 
the  free  turnpikes  of  the  county  under  rules 
adopted  for  that  purpose,  as  provided  by  the 
statute  as  to  turnpikes,  and  avail  itself  of  the 
right  conferred  by  the  statute  regarding  other 
public  roads  to  appoint  a  sapervisor  to  control 
them. — Fleming  County  FisoU  Court  v.  Howe 
(Ky.)  225. 


'  Polmt  annotatod.    Boo  syUabms. 


Digitized  by 


Google 


1238 


80  SOUTHWBSTBRN  RBPORTBB. 


UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  }  2. 

UNITED  STATES. 

Courts,  Bee  "Bemoval  of  Causes." 

Indians,  see  "Indians." 

Judicial  notice  of  statutes  of,  in  criminal  cases, 

see  "Criminal  Law,"  §  5. 
Public  lands,  see  "Public  Lands,"  {  L 

UNLAWFUL  DETAINER. 

See  "Forcible  Bntry  and  Detainer." 


USURY. 


«  1. 


TTanrions 

tlOBS. 


oontraots    and    transao- 


•Shannon's  Code  Supp.  p.  692  (Act  April  15, 
1903,  Laws  1903,  p.  1243,  c.  439),  limiting 
actions  on  a  claim  for  usury,  held  not  to  affect 
a  right  of  action  which  accrued  before  its 
passage. — Slover  v.  Union  Bank  (Tenn.)  899. 

♦Where  there  is  a  series  of  tisnrious  trans- 
actions, the  statute  of  limitations  does  not  befrin 
to  run  until  the  transactions  are  closed. — Slover 
V.  Union  Bank  (Tenn.)  399. 

VACATION. 

Of  constable's  office,  see  "SherifCs  and  Con- 
stables," {  1. 

Vaeattnn  pairtloular  proceedings. 
See  "Judgment,"  i  2;  "Judicial  Sales." 
Sale  on  execution,  see  "Execution,"  S  4. 

VALUE. 

Hearsay  eridence  of,  see  "Evidence,"  {  7. 
Proof  of  under  pleading  in  action  for  damages, 

see  "Damages,"  §  5. 
Right  to  increase  of,  on  rescission  of  contract 

of  sale,  see  "Vendor  and  Purchaser,"  {  2. 

VARIANCE. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
J8. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Assessment  of  property  to  purchaser,  see  "Tax- 
ation," (  5. 

Estoppel  Dy  foreclosure  of  vendor's  lien,  see 
"Estoppel,"  f  1. 

Parol  evidence  varying  contract  of  sale,  see 
"Evidence,"  g  9. 

Priorities  between  dower  and  vendor's  lien,  see 
"Dower,"  {  1. 

Priority  of  claim  of  homestead  over  vendor's 
lien,  see  "Homestead,"  5  1. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," §  4. 

Ratification  of  acts  of  aeent  of  vendor,  see 
"Principal  and  Agent,"  {  8. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  $  2. 

Rights  and  liabilities  of  heirs  of  vendor  under 
repudiated  contract  for  sale  of  land,  aee 
"Descent  and  Distribution,"  g  1. 

Vendor's  claim  for  purchase  money  as  assets 
of  his  estate,  see  "Executors  and  Administra- 
tors," i  2. 


I    1.    Beqvialtea  and  Talldlty  of  e«Bt>a«i. 

*Act  of  vendor  in  concealing  facts  as  to- 
boundaries  of  property  conveyed  held  to  con- 
stitute a  fraud. — Lainhart  v.  Gabbard  (Ky.) 
10. 

*Th»  rule  of  caveat  emptor  held  without 
application  to  a  deficiency  in  the  represented 
acreage  of  a  tract  of  land  which  was  not  open 
to  the  observation  of  the  purchaser  while  view- 
ing the  land.— Judd  v.  Walker  (Mo.  App.)  558. 

*Where  a  vendor  makes  false  statements 
of  fact,  the  purchaser  may  rely  thereon,  and 
the  rule  of  caveat  emptor  is  without  application. 
—Judd  V.  Walker  (Mo.  App.)  558. 

I  S.    Modiflcatloa  or  reaclsslon  of   eoa- 
tract. 

Where  the  vendor  conceals  from,  or  mis- 
represents to,  the  vendee  the  true  boundary 
of  the  land  conveyed,  the  vendee  may  main- 
tain an  action  for  rescission  of  the  contmct 
of  purchase. — Lainhart  v.  Gabbard  (Ky.)  10. 

*The  vendee,  on  obtaining  a  rescission  of  the 
contract  of  purchase,  for  fraud  of  the  vendor, 
is  entitled  to  recover  the  increase  in  the  vend- 
ible value  of  the  property  caused  by  any  last- 
ing and  valuable  improvements  made  t^  him 
thereon. — Lainhart  v.  Gabbard  (Ky.)  10. 

The  right  to  rescind  a  conveyance  befunse 
of  a  mutual  mistake  must  be  exercised  within  a 
reasonable  time. — Kendrick  v.  Bnrchett  (Ky.) 
239. 

i   3.     Perfonmanoe  of  eoatraat. 

*In  an  action  for  the  purchase  price  of  land 
sold,  the  vendee  should  be  credited  with  moneys 
expended  by  him  in  perfecting  his  title. — 
Brackett's  Adm'r  v.   Boreing   (Ky.)  496. 

Where,  in  an  action  to  recover  earnest 
money,  the  vendee  based  his  cause  of  action 
on  a  second  receipt  from  the  vendors,  and 
accepted  by  the  vendee's  attorney,  it  was  error 
tor  the  court  to  charge  that,  unless  such  ac- 
ceptance was  authorized  or  ratified,  plaintiff 
was  entitled  to  recover  as  a  matter  of  law  on 
the  first  receipt. — Smith  v.  Lander  (Tex.  Cir. 
App.)  19. 

Extension  of  a  mortgage  secured  by  vendees, 
who  assumed  debt,  held  not  to  have  operated 
to  delay  the  collection  of  the  vendor's  claim  for 
the  purchase  money. — ^Branch  v.  Taylor  (Tex. 
Civ.  App.)  818. 

(  4.     Rights  and  UabUitles  of  partloa. 

The  record  of  deed  of  F.  to  R.  of  land  owned 
by  the  state,  equitable  title  to  which  R.  after- 
wards acquired,  held  not  notice  to  purchasers 
from  O.  after  patent  was  issued  to  him. — 
Rozell  T.  Chicago  Mill  &  Lumber  Co.  (Ark.) 
469. 

Complaint  to  vest  legal  title  In  one  having 
the  equitable  title  held  not  bad,  where  not 
showing  that  defendants  were  bona  fide  pur- 
chasers, in  not  alleging  that  they  did  not  have 
notice. — Rozell  v.  Chicago  Mill  &  Lumber  Co. 
(Ark.)  469. 

*One  who  entered  into  possession  of  land 
under  another,  looking  to  him  for  title,  could 
not  dispute  the  title  of  his  vendor. — Hay- 
craft  V.  Duvall  (Ky.)  543. 

*A  purchaser  takes  notice  of  all  facts  shown 
by  the  deed"  to  his  vendor. — Deskins  v.  Big 
Sandy  Co.  (Ky.)  695. 

*A  pleading  held  not  to  show  that  the  pleader 
is  a  bona  fide  purchaser  for  value  without  no- 
tice.—Deskins  V.  Big  Sandy  Co.  (Ky.)  693. 

{'5.     Remedies  of  Teador. 

A  purchaser  in  an  executory  contract  for  the 
sale  of  land,  who  looks  to  bis  vendor  for  title, 
cannot  rely  on  limitations  as  a  bar  to  a  suit  to 
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recorer  the  balance  of  the  purchase  money.— 
Bloom  T.  Sawyer  (Ky.)  204;  Same  v.  Skaggs, 
Id. 

A  suit  by  a  vendor  for  the  balance  of  the 
purchase  price  Itetd  baned  bf  limitations. — 
Bloom  T.  Sawyer  (Ky.)  204;  Same  v.  Skaggs, 
Id. 

*The  measure  of.  damages  for  breach  of  a 
land  contract  by  the  rendee  is  the  ditterence 
between  the  contract  price  and  the  market 
value  of  the  land,  with  interest  from  the 
date  of  the  breach. — Smith  v.  Lander  (Tex. 
Civ.  App.)  19. 

Where  plaintiff  paid  the  balance  due  on  a 
purcluuse-money  note  with  the  nnderstanding 
tliat  he  was  to  hold  the  same  until  the  land 
subject  to  the  vendor's  lien  should  be  conveyed 
to  him,  a  subrogation  took  place,  and  the  lien 
was  not  discharged  by  a  conveyance  of  less 
land  tlian  was  contemplated. — Brown  v.  Rash 
<Tex.  Civ.  App.)  488. 

A  vendor  wha  had  executed  a  release  of  his 
vendor's  lien,  expressly  reserved,  held  not  en- 
titled to  recover  the  land. — Branch  v.  Taylor 
q^x.  Civ.  App.)  813. 

In  a  salt  by  a  vendor  who  had  retained  a  lien 
to  recover  the  land,  the  deed  making  the  origi- 
nal conveyance  held  admissible  in  evidence. — 
Branch  v.  Taylor  (Tex.  Civ.  App.)  813. 

In  a  suit  by  a  vendor  who  had  expressly  re- 
tained a  lien  to  recover  the  land,  a  decree  ren- 
dering judgment  for  the  purchase  money  and 
for  foreclosure  of  the  lien  held  proper. — Branch 
y.  Taylor  (Tex.  Civ.  App.)  818. 

'Where  a  vendor  having  a  lien  expressly  re- 
served by  the  deed  or  note  sues  for  the  land  it- 
self, he  need  not.  in  order  to  recover,  refund 
any  purchase  money  that  may  have  been  paid 
hy  the  vendee. — Branch  v.  Taylor  (Tex.  Civ. 
App.)  818. 

*When  there  is  a  default  in  the  payment  of 
the  purchase  money  due  for  land,  the  vendor, 
with  lien  reserved  by  the  note  or  deed,  has  the 
election  of  suing  on  the  note  and  to  foreclose 
his  lien,  or  to  sue  for  the  land  itself. — Branch 
v.  Taylor  (Tex.  Civ.  App.)  813. 

VENUL 

Opportunity  to  procure  affidavits  on  change  of, 
as  ground  for  continuance  of  criminal  case, 
see  "Criminal  Law,"  i  14. 

Of  criminal  prosecations,  see  "Criminal  Law," 
i  2. 

I    1.    Domicile  or  resldenoe  of  parties. 

Under  Act  March  1,  1895,  c.  145,  I  7  (28 
Stat.  697),  where  an  action  to  recover  attached 
goods  was  thought  in  the  district  where  the  at- 
taching officer  resided,  the  real  party  in  interest, 
oa  becoming  a  party  defendant,  was  entitled  to 
have  the  case  removed  to  the  district  where  it 
resides.— Pnrcell  Wholesale  Grocery  Co.  v.  Bry- 
ant (Ind.  T.)  662. 

I    2.    CluuiKe  of  TOnne  or  plaoe  of  trial. 

*The  trial  court  is  invested  with  a  large  dis- 
cretion in  the  matter  of  clianging  the  venue. — 
Harrodshurg  Water  Co.  ▼.  Ci^  of  Harrods- 
burg  (B:y.)  729. 

Under  Rev.  St.  1899,  §  832,  on  an  applica- 
tion for  a  change  of  venue  for  prejudice  of  all 
the  judges  of  the  St.  Louis  Circuit  Court,  the 
Jadge  to  whom  the  application  is  made  alone 
had  power  to  disqualify  the  judges  of  the  di- 
visions of  the  court  other  than  his  own.- — San- 
ders V.  Dixon    (Mo.  App.)  577. 


VERDICT. 

Directing  vardict  in  civil  actions,  see  "Trial," 
S  4. 

In  civil  actions,  see  "Trial,"  {  12. 

In  criminal  prosecutions,  see  "Criminal  Law," 
{  24;  "Homicide."  {  9. 

Operation  and  effect  as  curing  defects  in  plead- 
ings, see  "Pleading,"  §  8. 

Review  on  appeal  or  writ  of  error,  sea  "Appeal 
and  Error,"  J  24. 

Setting  aside,  see  "Xew  Trial,"  J  1. 

VERIFICATION. 

Of  claim  against  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  §  8. 

Of  pleading  in  forcible  entry  and  detainer,  see 
"Forcible  Entry  and  Detainer,"  S  1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  S  6, 

VILLAGES. 

See  "Municipal  Corporations." 

VINDICTIVE  DAMAGES. 

See  "Damages,"  {  2. 

VOTERS. 

See  "Elections." 

WAIVER. 

See  "Estoppel." 

Of  objeetiona  to  particular  adta  or  proceedlng$. 

See  "Appearance";   "Pleading,"  f  8;  "Removal 

of  Causes,"  g  2. 
Error  waived  in    appellate   court,   see  "Appeal 

and  Error,"  §  26. 

Of  rtffht*  or  renwdies. 

See  "Mechanics'  Liens,"  {  8;  "New  Trial,"  S  1; 
"Parties,"  J  2. 

Dismissal  of  appeal,  see  "Appeal  and  Error," 
i  16. 

Grounds  of  review  in  criminal  prosecution,  see 
"Criminal  Law,"  I  27. 

Landlord's  lien,  see  '^'Landlord  and  Tenant,"  {  4. 

Motion  in  proceedings  to  list  property,  see  "Tax- 
ation," f  6. 

Notice  and  proof  of  loss  under  insurance  policy, 
see  "Insurance,"  fS  10,  13. 

Rescission  of  contract,  see  "Contracts,"  J  3. 

Right  of  action  for  fraud,  see  "Fraud,"  S  2. 

Stipulations  in  insurance  policy,  see  Insur- 
ance," i  13. 

Under  constitution  or  by-laws  of  mutual  benefit 

insurance  company,  see  "Insurance,"  g  14. 
Warranty  on  sale  of  goods,  see  "Sales,"  }  6. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Ky.  St  1908,  S  2o72a,  subsec.  6,  and  section 
4772,  relating  to  warehouse  reoeipts,  construed. 
— Commonwealth  v.  Walker  (Ky.)  180. 

An  indictment  sufficiently  deeignates  the  of- 
fense created  by  Ky.  St.  1903,  {  4772,  relating 
to  warehouse  receipts.— Commonwealth  v. 
Walker  (Ky.)  180. 
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An  indictment  kaU  to  charge  a  violation  of 
lS:y.  St  1903,  i  4772,  prohibiting  the  iBsuance 
of  warehouse  receipts  for  goods  not  in  store. — 
Oommonwealth  v.  Wallcer  (Ky.)  180. 

WARNINGS. 

Of  approaching  train*,  see  "Bailroads."  U  8,  9. 

WARRANT. 

For  arrest,  see  "Arrest,"  f  !• 
Orders  for  payment  from    pablie  funds,   see 
"Municipal  Corporations,"  S  12. 

WARRANTY. 

By  insured,  see  "Insurance,"  i  6. 
Covenants  of,  see  "Covenant^"  1 2. 
On  sale  of  «eod8,  see  "Sales,''  fi  9.  8. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 

Bixpert  testimony  in  action  for  injuries  from 
fiowage  of  land,  see  "Evidence,"  §  10. 

Liability  of  railroad  for  injuries  from  insuffi- 
cient cnlverta,  see  "Railroads,"  f  2. 

Notice  of  claim  for  damages  for  overflow,  see 
"Notice." 

Right  to  interest  on  unliquidated  demand  for 
valoe  of  water  -fomiabed  to  city,  see  "In- 
terest," I  1. 

I    1.    Natural  water  oonrsea. 

Title  to  an  accretion  begnn'  by  a  deposit 
against  the  mainland  held  unaffected  by  the 
subsequent  existence  of  a  stream  between  the 
mainland  and  the  accretion. — Dowdle  v.  Wheel- 
er (Ark.)  1002;  Thomas  v.  Dowdle  (Ark.)  1004. 

In  ejectment  to  recover  land  claimed  as  an 
accretion,  evidence  Mid  to  warrant  a  finding 
that  the  land  in  controversy  was  an  accretion 
to  plaintilTB  land. — Dowdle  v.  Wheeler  (Ark.) 
10<u;  Thomas  v.  Dowdle  (Ark.)  1004. 

(  2.     Snrfaee  wst«va. 

'Charge  on  measure  of  damages  for  injury 
to  crops  resulting  from  discharge  of  surface 
water  neld  defective. — St.  Louis  Southwestern 
Ry.  C!o.  V.  Morris  (Ark.)  846. 

*A  railroad  which  constructs  a  ditch  which 
discharges  surface  water  onto  another's  land  is 
not  liable  for  damage  done  by  surface  water 
emptied  into  its  ditch  from  lateral  ditches 
made  by  strangers  without  the  railroad's  knowl- 
edge or  consent. — St.  Louis  Southwestern  Ry. 
Co.  V.  Morris  (Ark.)  846. 

Limitations  Jteld  to  commence  to  run  against 
certain  actions  for  damages,  resulting  from 
constractinn  of  ditch,  at  the  time  the  damage 
is  done. — St.  Louis  Southwestern  Ry.  Co.  v. 
Morris  (Ark.)  846. 

Statement  of  elements  of  damages  in  injury 
to  a  growing  cotton  crop. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Jenkins  (Tex.  Civ. 
App.)  1106. 

I   3.    ApproprlatioB  asd  praierlption. 

*Certam  owners  of  land  held  to  have  acquir- 
ed a  prescriptive  right  in  tiie  waters  of  a  well 
on  neighboring  land. — McPberson  v.  Thompson 
(Ky.)  193. 

S  4.    Artlflolal     poads,    reserrolrs,     aad 
ehaanel*,  daais,  and  flowage. 

Defendant  h«td  liable  for  injury  to  plaintifTs 
land  from  the  overflowing  of  a  culvert  by  which 
defendant  diverted  waters  from  a  stream, 
whether  tlie  minerals  filling  up  the  culvert  and 


causing  the  overflow  were  or  were  not  from 
defendant's    mine. — Illinois    Cent.    B.    Co.    v. 

Taylor  (Ky.)  121. 

Limitations  for  injury  from  the  overflowing 
of  a  culvert  by  whirfi  defendant  diverted  watw 
from  a  stream  held  to  run  from  the  time  of  the 
injury,  and  not  of  the  diversion. — Illinois  Cent. 
R.  Co.  V.  Taylor  (Ky.)  121. 

A  railroad  which  negligently  subjected  land 
to  overflow,  so  that  it  conld  not  be  cohiTated, 
was  liable  in  damages  to  the  owners  of  the  land, 
who  had  rented  the  same  out  on  ahaivs. — ' 
Cfaicago,  R.  I.  &  O.  By.  Co.  y.  Seale  (Tex.  Civ. 
App.)  997. 

*A  railroad  which  subjects  land  to  overflow, 
and  consequent  temporary  injury,  is  liable  for 
the  amount  of  money  necessa^  to  repair  the 
injury. — Chicago,  R.  L  fc  O.  By.  Co.  t.  Seale 
(Tex.  Civ.  App.)  997. 

'Railroad  which  negligently  caused  land  to  be 
overflowed  and  grow  up  in  Johnson  grass  held 
not  liable  for  expense  of  removing  tbie  Johnson 
grass,  in  the  absence  of  evidence  of  its  reasona- 
bleness.— Chicago,  R.  L  &  a.  Ry.  Co.  t.  Seals 
(Tex.  Civ.  App.)  097. 


WAYS. 


Private  rights  of  way, 
Public  witya,  see  "Highways' 
porations,^  {{  10,  llT 


'Basements." 

'Municipal  Cor- 


WEAPONS. 

*0n«  on  trial  for  carrying  •  pistol  held 
not  entitled  to  claim  the  benefit  of  the  ex- 
ception in  the  statute  relating  to  catiying 
weapons. — Ackerson  v.  State  (Ark.)  660. 

WIDOWS. 

.Dower,  see  "Dower." 

WILLS. 

See  "Eixeentors  and  Administrators." 

rill  CO 

of    tmsta,    see 


Competency  of  witnesses  in  will  contest 

"Witnesses,"  {  1. 
Construction    and    execution 

"Trusts." 
Legacy  and  succession  taxes,  see  "Taxation,'' 

jlO. 

i    I.     Reqnlaites  and  ralidltr. 

Under  Ky.  St.  1903,  ${  4828,  4884,  facta  htU 

to  show  a  sufficient  revival  of  a  revoked  wilL — 
P'Pool's  Ex'r  v.  P-Pool's  Bx'x  (Ky.)  687. 

I  2.    Pr«bat«,  artabUalMBM*,  aad  ««nU 
stent. 

In  a  will  contest  evidence  as  to  testatoi'i 
mental  capacity  and  as  to  undue  influence  AeW 
to  require  subtnission  of  such  issues  to  the  juu. 
—Roberts  v.  BarUett  (Mo.  Sup.)  858. 

*On  appeal  in  a  will  contest,  the  Sinpreme 
Court  will  only  reverse  if  there  is  no  vnifncr 
to  support  the  finding. — Roberts  v.  Bartlett  (Mo. 
Sup.)  858. 

Children  held  not  precluded  from  setting  asid« 
their  mother's  will  for  fraud  of  ber  hosbaiid.  bj 
reason  of  the  fact  that  the  children  might 
enforce  a  trust  against  the  husband. — Morrison 
V.  Tboman  (Tex.  Sup.)  400. 

*Id  will  contest,  issue  of  fraud  held  properly 
submitted  to  the  jury. — Morrison  y.  Tlwinan 
(Tex.  Sup.)  409. 

In  a  will  contest,  evidence  held  inanficient  te 
authorize  the  submisaion  of  tlie  iame  of  aado» 


'  Point  annotated,    t—  ^llahna. 
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Infltience   to   th*  Jnrr. — ^Morriaon  t.   Thoman 
(Tex.  Sup.)  409. 

S   3.    Oomatraetlon. 

Will  held  to  create  a  lite  estate  in  testator's 
widow  with  remainder  to  snch  of  testator's 
<^ldren  as  miglit  be  living  at  her  death,  and 
to  the  issue  of  deceased  children. — Scheirich 
T.  Maxwell  (K7.)  4. 

Will  held  to  give  testator's  widow  a  life 
estate,  with  added  power  of  disposition  and 
remainder  to  children  in  residuum  not  disposed 
of  by  widow.— Pedigo's  Bx'x  t.  Botts  (Ky.) 
164. 

A  will  constmed,  and  held  to  gire  the  de- 
Tiaees  th»  estate  devised  in  fee,  with  power 
to  dispose  of  as  they  saw  fit. — ^Irvine  t.  Put- 
nam (Ky.)  520. 

*WheTe  an  estate  is  given  in  fee,  and  there 
is  a  devise  over  in  case  the  estate  is  not  dis- 
posed of,  the  devise  over  is  void. — Irvine  ▼. 
Putnam  (Kj.)  520. 

Under  will,  a  certain  residuary  legate*  A«I<I 
to  take  a  defeasible  fee. — ^Powelfs  Bx'r  t.  Cos- 
by (Ky.)  721. 

Under  will,  certain  residuair  lentees  held  to 
take  only  a  life  estate. — Powell's  Hx'r  v.  Cosby 
(Ky.)  721. 

A  deed  conveying  real  estate  devised  to  plain- 
tiff in  violation  of  conditions  and  limitations 
of  the  devise  held  to  convey  no  title  to  the 
grantess.— BeU  v.  Bair  (Ky.)  732. 

WITHDRAWAL 

Of  resignation  of  officer,  see  "Officers,"  {  1. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Absence  of,  as  groand  for  continuance  in  crimi- 
nal cases,  see  "Criminal  Law,"  i  14. 

Credibility  of  as  question  of  fact  for  jury,  see 
"Trial,"^  I  4. 

Bffect  of  absence  as  to  admission  of  testimony 
taken  at  preliminary  examination,  see  "CMmi- 
nal  Law,"  1 13. 

Bxperts,  see  "Criminal  Law,"  S 11;  "Bvidenee." 
S  10. 

Harmless  error  in  examination  of,  in  criminal 
prosecQtiona,  see  "Criminal  Law/'  |  82. 

Instruction  as  to  credibility  on  trial  of  criminal 

'    prosecution,  see  "Criminal  Law,"  §  21. 

Limitation  of  action  to  recover  witness  fees, 
see  "Ldmitation  of  Actions,"  g  1. 

Opinions,  see  "Criminal  Law,"  t  11;  "Bvi- 
dence,^  I   10. 

Perjury,  see  "Perjury." 

Reception  of  evidence  on  trial  of  criminal  pros- 
ecution, see  "Criminal  Law,"  |  17. 

f   1.    CiMipeteney. 

'Plaintiff  in  ejectment  cannot  prove  by  her 
agent  and  husband  an  agreement  between  her- 
self and  defendant's  remote  vendor,  since 
deceased,  as  to  boundary  lines. — Hollingsworth 
▼.  Barrett  (Ky.)  107. 

•Under  Civ.  Code  Prac.  {  606,  subsec.  7.  held 
that  on  a  partnership  accounting  a  partner  may 
testify  as  to  transactions  with  his  deceased 
partner ;  he  having  kept  books  of  original  entry 
thereof. — Swafford*s  Adm'r  v.  White  (Ky.)  129. 

Civ.  0>de  Prac.  I  006,  subsec.  2,  held  not  to 
preclude  a  defendant  from  testifying  on  be- 
half of  a  codefendant  to  transactions  with 
plaintitTs  intestate. — Schonbachler's  Adm'r  v. 
Mischell  (Ky.)  525. 

*In  a  will  contest,  the  husbands  of  certain 
nieces  of  decedent  who  would  inherit  land  in 


*  Point  annotated.    See  syllabna. 


case  the  will  was  defeated  held  competent  wit- 
nesses as  partiea. — Roberts  v.  Bartlett  (Mo. 
Sup.)  S58. 

'Under  Rev.  St.  1899,  g  4659,  in  an  action  tor 
InjnrieSj  held  proper  to  sustain  an  objection  to 
a  Question  asked  a  physician  as  to  what  plain- 
tiff had  told  him  concerning  her  condition,  and 
tor  what  disease  be  had  prescribed  for  her. — 
Glasgow  y.  Metropolitan  St.  Ry.  Co.  (Mo.  Sup.) 
916. 

*Wife  held  not  competent  to  testify  where 
she  was  not  the  agent  of  her  husband  in  the 
transaction  involved  in  the  action. — Vette  v. 
Sacher  (Mo.  App.)  360. 

A  witness  convicted  for  aggravated  assault, 
who  had  not  paid  the  fine  and  costs,  held  not 
a  competent  witness  on  a  trial  ot  another  for 
assault  with  intent  to  murder,  arising  out  of 
the  same  transaction. — Watson  v.  State  (Tex. 
Or.  App.)  270. 

*The  marriage' of  a  woman,  having  a  living 
undivorced  husband,  to  defendant,  immediately 
before  his  trial,  held  void,  and  not  to  disqualify 
her  from  testifying  against  him. — Lara  r.  State 
(Tex.  Cr.  App.)  840. 

g    2.    Euminatloa. 

In  a  prosecution  for  murder,  it  was  not 
improper  for  the  prosecuting  attorney  to  cause 
a  person  to  stand  before  the  jury  and  put  on 
the  vest  worn  by  deceased  the  night  of  the 
shooting,  to  illustrate  the  correctness  ot  the 
commonwealth's  theory  as  to  the  manner  of 
the  shooting  and  the  position  of  the  parties 
at  the  time. — Turner  t.  Oommonwealth  (Ky.) 
482. 

Hie  exdnsion  of  certain  evidence  held  not 
error  in  view  of  the  evidence  admitted. — 
Chesapeake  &  O.  R.  Co.  r.  Lynch  (Ky.)  517. 

*The  trial  court  has  a  discretion  in  allow- 
ing questions  on  the  re-examination  of  a  wit- 
ness which  should  have  been  asked  on  the 
examination  in'  chief  and  were  not. — Chesa- 
peake &  O.  R.  Co.  V.  Lynch  (Ky.)  617. 

Defendant,  who  testified  as  to  his  connection 
with  the  Mexican  Lottery  Company,  held  prop- 
erly cross-examined  as  to  whether  he  had  made 
a  business  of  sellins  the  tickets  of  the  company. 
—State  V.  Miller  (Mo.  Sup.)  877. 

In  an  action  for  injuries,  defendant  held  to 
hare  had  a  right  to  cross-examine  plaintiff  on 
statements  made  by  her  on  the  talcing  of  a 
deposition  which  had  never  l)een  signed  or  certi- 
fied by  the  notary,  or  filed  in  the  clerk's  oflBce. — 
Qlasgow  V.  Metropolitan  St.  Ry.  Go.  (Mo.  Sup.) 
915. 

A  witness,  having  testified  to  the  reputa- 
tion of  a  party,  held  properly  asked  on  cross- 
examination  if  he  had  ever  heard  of  the  party's 
difficulty  with  a  widow  concerning  some  money 
transaction. — Leavell  v.  Leavell  (Mo.  App.) 
55. 

On  the  issue  of  the  incompetency  ot  a  brake- 
man,  held  not  error  to  permit  a  witness  testify- 
ing to  his  xood  reputation  to  state  specific 
acts  of  negligence.— Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Hays  (Tex.  Civ.  App.)  29. 

Where  a  property  owner  testifies  as  to  the 
value  of  his  property,  he  may  be  asked  on 
cross-examination  what  he  will  take  for  it. — 
Chicago,  R.  L  &  T.  Ry.  Co.  v.  Carr  (Tex.  Civ. 
App.)  35. 

g  8.     Gredllillity,    Impeachment,    contra- 
dlotlon.  and  eorroboration. 

*An  affidavit  taken  through  an  interpreter, 
not  sworn,  who  was  the  a^ent  of  both  parties. 
held  admissible  to  contradict  the  affiant  as  a 
witness    in    a    subsequent    action,     testifying 
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Kb  a  differoit  interpreter.- 
Bank  (Ind.  T.)  1015. 


-Davis  y.  First 


•In  replevin  to  recover  a  wagon,  a  certain 
letter  held-  admissible  to  contradict  C's  evi- 
dence that  he  did  not  give  the  letter  to  a  wit- 
ness who  toolc  the  wagon. — Davis  t.  First  Nat. 
Bank  (Ind.  T.)  1015. 

•Under  Civ.  Code  Prac.  §  596,  plaintiff  may 
contradict  testimony  of  his  own  witness, 
bronght  ont  by  defendant's  counsel  on  cross- 
«zamination.— Southern  Ry.  Co.  in  Kentucky 
V.  Goddard  (Ky.)  675. 

A  statement  held  not  inconsistent  with  wit- 
ness' testimony,  so  as  to  be  admissible  to  im- 
peach her. — International  &  Q.  N.  R.  Oo.  v. 
BoyUn  (Tex.  Sup.)  639. 

Testimony  as  to  inconsistent  statements 
Mid  not  admissible  to  impeach  a  witness  be- 
cause no  predicate  was  laid. — International  fc 
G.  N.  R.  Co.  T.  Boykin  (Tex.  Sup.)  639. 

The  answer  of  a  witness  to  a  question  on 
cross-examination  which  was  clearly  inadmissi- 
ble held  not  subject  to  contradiction  for  the  pur- 
pose of  impeachment. — Cooper  v.  State  (Tex. 
<3r.  App.)  816. 

*A  witness'  statement  of  opinion  may  not  be 
used  to  impeach  him. — Kirk  v.  State  (Tex.  Or. 
App.)  1067. 

•It  is  proper,  on  cross-examination,  to  ask 
a  witness  if  he  is  in  the  employ  for  the  party 
calling  him,  and  if  he  was  paid  to  come  to 
court  and  testify. — Gulf,  C.  &  S.  F.  Ry.  Oo.  v. 
Hays  (Tex.   Civ.  Aw.)  29. 

•Declarations  of  a  witness  held  admissible  to 
support  his  testimony  against  other  declarati«»8, 
introduced  to  impeach  the  same. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Irvine  (Tex. 
Civ.  App.)  428. 

•Certain  evidence  held  admissible  to  discred- 
it defendant's  testimony. — Lewter  v.  Lindley 
(Tex.  Civ.  App.)  784. 

•Unfriendly  feelings  entertained  by  a  ma- 
terial witness  toward  the  party  against  whom 
he  testifies  are  material,  as  affectinc  the  weight 
to  be  given  to  his  testimony. — ^Houston  B.  & 
W.  T.  Ry.  Oo.  V.  McCarty  (Tax.  Civ.  App.) 
805. 

•A  witness  cannot  be  contradicted  apon  an 
immaterial  matter. — Gulf,  C.  &  S.  F.  By.  Oo. 
T.  Matthews  (Tex.  Oiv.  App.)  983. 


WORK  AND  UBOR. 

Liens  for  work  and  materiala,  sea  "Mechanks' 
Liens." 

In  on  action  for  architectural  services,  certain 
survey  of  building  held  inadmissible  in  evi- 
dence.— ^Bamett  v.  Peper  (Mo.  App.)  845. 

Evidence  held  to  support  a  finding  that 
certain  services  were  rendered  under  the  in- 
dividual employment  of  the  president  of  a 
corporation,  and  not  under  the  employment  of 
the  corporation. — Barnett  v.  Peper  (Mo.  App.) 
345. 

•Where  a  broker's  contract  for  senrieM  in 
consideration  of  the  formation  of  a  partnership 
was  valid,  he  could  not  recover  on  a  qnantmn 
meruit,  but  only  for  breach  of  such  contract. — 
8hi«vshin  v.  Adams  (Tex.  (S.T.  App.)  i4& 

WRITS. 

See  "Process." 

ParMouIar  torti*. 

Sea  "Certiorari";  "Execution";  "Ctamlshment," 
I  2;  "Habeas  Corpus";  "Mandamus";  "Pro- 
hibition"; "Sequestration." 
Writ  of  error,  see  "Appeal  and  EJrror." 
Writ  of  possession  to  recover  demised  premises, 
see  "Landlord  and  Tenant,"  t  6. 

WRONGFUL  ATTACHMENT. 

See  "AtUdiment,"  i  8. 

WRONGFUL  SEIZURE 

See  "Taxation."  S  7. 


See  "Torts." 


WRONGS. 


YEAR. 


*  Point  annotated.    8e*  sylUbms. 


Agreements  not  to  be  performed  withia  one 

year,  see  "Frauds,  SUtute  of,"  I  1. 
Estates  for  years,  see  "Landlord  and  Tewurt" 
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